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HENRY  McIVER,  Chief  Justice.* 
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» Ifctioii.  *  Deceased  January  12,  1903. 

•»  Elected   to  sncceed  Henry  T.  Lewis  Novem-  »  Elected  Chief  Justice  January  20,  1903,  to 

ber  1,  1902.  fill  the  unexpired  term  of  Henry  Mclvrr. 

*  Ceased  to  be  Chief  Justice  January  1,  1903.  lo  Elected  Associate  Justice  January  28,  1903, 

'  Became  Chief  Justice  January  1,  1903.  to  fill  the  unexpired  term  of  Y.  J.  Pope. 
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COURT  RULES. 


SUPREME  COURT  OF  GEORGIA. 


On  Auitusl  8,  1902.  rule  10  was  so  amend- 
ed as  to  read  as  follows: 

i  D(i09.  RTTLE  10.  Bills  of  Exceptions  and 
Transcripts,  How  Prepared.  Every  bill  of 
exceptions  or  transcript  of  record  shall  be 
plainly  written  or  printed  upon  white  paper, 
with  ample  spacing  between  the  lines,  so  as 
to  be  read  without  more  than  ordinary  strniu 
or  effort.  If  written  with  pen  or  typewriter, 
the  same  must  be  done  on  only  one  side  of 
each  sheet,  and  a  mai-gin  of  at  least  one  and 
one-quarter  inches  shall  be  left  at  the  top 


of  each  page.  The  paper  of  pen  or  typewrit- 
ten bills  of  exceptions  and  transcripts  shall 
measure  not  less  than  seven  and  three-quar- 
ters by  twelve  and  one-half,  nor  more  than 
eight  and  one-half  by  fourteen  Inches.  Pho- 
to;s:ra))hs  shall  not  be  mounted  upon  card- 
board, but  upon  cloth  or  paper.  All  written 
or  printed  matter  shall  be  fully  exposed  to 
view,  and  no  writing  or  printing  shall  be 
hidden  by  metallic  fasteners  or  binding  of 
bills  of  exceptions  or  transcripts.  Any  vio- 
lation of  this  rule  will  be  dealt  with  as  a 
contempt  of  court 


42  S.E. 


(iT) 


Digitized  by 


Google 


CASES  REPORTED. 


Page 

Aaron  ▼.  State  (Ga.) 708 

Abbott  V.  Danewood  (Ga.) <>7 

Abney,  Metz  v.  (S.  O.) 103 

Arme  Brewing  Co.  v.  Central  B.  &  Bank- 
ing Co.  of  Georgia  (Ga.) 8 

Adama  t.  Walker  (Va.) 866 

Adams,  Southern  R.  Co.  t.  (Ga.) 35 

Adams,  Westfeldt  T.  (N.  C.) 823 

.Etna  Life  Ins.  Co.,  Williford  v.  (8.  C.)..  1(«> 

Akerman  ▼.  Ford  (Ga.) 777 

Alleghany  Co.  t.  Bast  Coast  Lnmber  Co. 

(X.  C.)    331 

Allen,  Wilkes  y.  Qi.  C.) 610 

Allison,  Georgia  Iron  ec  Coal  Co.  v.  (Ga.)  794 
Allison,  McCormick  Harvesting  Maoh.  Co. 

V.  (Ga.)  778 

Allison,  McDaniel  t.  (Ga.) 93 

Allison,  Southern  R.  Co.  v.  (Ga.) 15 

Alma  Furniture  Co.,   Fitzgerald  v.  (N.  C.)  94(5 

Almand  v.  Nash  (Ga.) 740 

Ambos  T.   Parsons  (Ga.) 363 

American  Kzch.  Bank,  Cook  y.  (N.  C.) 550 

Ameriran    Freehold    Land    Mortg.    Co.    of 

London  v.  Walker  (Gn.) 59 

American  Telephone  &  Telegraph  Co.,  Keck 

V.  (N.  O.) 610 

Anderson  v.  Brumby,  three  cases  (Ga.) ...     77 

Anderson  t.  Commonwealth  (Va.) 865 

Anderson  v.  LeTerette  (Ga.) lOUt! 

Anderson  v.  State  (Ga.)., 708 

Anderson    v.    State   (Ga.) 796 

Anderson,  Lecg  v.  ((in.) 720 

Andrews  t.  State  (Ga.) 470 

Anthony   v.   Bolnnd   ((la.) 32 

Antognoli  v.  Miller  ((3a.) KKMi 

Anvil,  The,  v.  8a very  (Ga.) 49.5 

A.  P.  BranUey  (Jo.,  Walden  t.  (Ga.) M3 

Archer  t.  Archer  (Ga.) 219 

Archer,  Belding  v.   (N.  C.) 8(X) 

Armentront's  Adm'r,  Flook  v.  (Va.) (iS(i 

.\nnentrout's  Ex'r,  Jesser  v.  (Va.) (>81 

Arnold  t.  Dennis  (N.  C.) 552 

Arnold  v.  Hardy  (N.  C.) • 553 

Arnold,  Hill  v.  (Ga.) 475 

Arrington  v.  Arrington  (N.  C.) 5.54 

Atkinson,   Cox  v.   (Ga.) 31 

Atkininon,  Love  v.   (N.  C.) 966 

Atlanta  Consol.  St.  R.  Co.  t.  Jones  (Ga.). .  524 
Athinta,  K.  &  N.  R.  Co.  v.  Roberto  (Ga.) . .  753 
Atlanta,  K.  &  X.  R.  Co.  v.  Strickland  ((}a.)  864 
Atlanta.  K.  &  N.  B.  Co.  v.  Whitaker  (Ga.)  56 
Atlanta,  K.  &  N.  R.  Co.  v.  Wilson  (Ga.). .  356 
Atlanta  R.  &  Power  Co.  v.  Bennett  rtJa.)  244 
Atlanta   Trust   &    Banking    Co.   t.    Close 

((Ja.)    ;.  265 

Atlanta  &  C.  Air  Line  R.  Co.,  Brown  x. 

(N.  C.) 911 

Atlanta  &  C.  Air  Line  R.  Co.,  Smith  v.  (S. 

C.)    976 

Atlanta  &  C.  R.  Co.,  Smith  v.  (N.  C.) 139 

Atlanta  &  W.  P.  R.  Co.  v.  Upshaw  (Ga.)  82 
Atlantic  &  B.  R.  Co.  t.  Seaboard  Air  Line 

By.  (Ga.) 761 

Atlantic  &  B.  R.  Co.  v.  Southern  Pine  Co. 

of  Georgia  (Ga.) 600 

Atlantic  &  D.  B.  Co.  v.  Lyons  (Va.)....  932 

Atlantic  &  D.  B.  Co.  v.  Wert  (Va.) 914 

AtlanUe  &  X.  O.  B.  Co.,  Wood  v.  (N.  C). .  462 

Atwater  v.  Hannah  (Ga.) 1007 

Aogasta  Nat.  Bank  v.  Beard's  Ex'r  (Va.) . .  694 
Augusta  B.  &  Electric  Co.,  Norrell  v.  (Ga.)  466 

Austin,  Travelers'  Ins.  Co.  v.  (Ga.) ."^22 

Avery,  WiUiams  r.  (N.  C.) .582 

Ayers  v.  Makely  (N.  C.) 4*4 

42S.E. 


Ayers,  Weldon  v.  (Ga.). 


Page 
.  473 


Bacon  v.  Jones  (Ga.) 401 

Bagwell  v.  Johnson  (Ga.) 732 

Bailey,  Hitch  v.  (Ga.) 252 

Bailey,  Western  Union  Tel.  Co.  v.  (Ga.)..  89 

Baird  v.  Bate  (Ga.) 788 

Bnker   t.   Branan   (Ga.) 80 

Baker  y.  Dawson  (N.  C.) 688 

Baker  v.  Irvine,  three  cases  (S.  0.) 194 

Baker,  Norfleet  v.  (N.  C.) 544 

Baldoni,  Georgia  R.  Co.  v.  (Ga.) 36* 

Baldwin  v.  Baldwin  (Ga.) 727 

Baldwin  Fertilizer  Co.  v.  Carmichael  (Ga.).1002 

Balfour  Quarry  Co.,  Harris  v.  (N.  C.) 973 

Ball  V.  Wright  (GaJ 32 

Ballard  v.  Haines  (Ga.) 218 

Baltimore  Steam  Packet  Co.,  Jester  v.  (N. 

C.)    447 

Bank  of  FayettevUIe,  Martin  v.  (N.  0.). .  558 

Bank  of  Fincastle,  Whitten  v.  (Va.) 309 

Bank  of  Radford  v.  Kirby  (Va.) 303 

Bank  of  Smithfield,  Perry  v.   (N.  O.) 651 

Banks,  Elliott  v.  (Ga.) 218 

Banks,  Tillman  v.  (Ga.) 617 

Bai-field,  Southern   R.  Co.  v.  (Ga.) 96 

Barnes,     Hall     &     Brown     Woodworking 

Mach.  Co.  V.  (Ga.) 276 

Barnett  v.  Hines  (Ga.) 403 

R.-irnett   v.   Tnnt  (Ga.) 65 

Bass  Dry  Goods  Co.  v.  Granite  City  Mfg. 

Co.    (Ga.)....: 415 

Bate,  Baird  v.  (Ga.) 738 

Battle  V.  Wright  (Ga.) 847 

Baxter,  Dawson  v.  (N.  C.) 456 

Beach  v.  Southern  R.  Co.  (N.  C.) 856 

Bear,  Brock  v.  (Va.) 307 

Beard's  Ex'r,  Augu.sta  Nat.  Bank  v.  (Va.)  (i94 

Beasley  v.  Lennox-Haldeman  Co.  (Ga.) . . .  385 
Beaufort  County  Lumber  Co.,  Wilson  v.  (N. 

C.)    665 

Beecher  v.  Foster  (W.  Va.) (H7 

Belding  v.  Archer  (N.  O.) 800 

Bell  V.  Floyd  (S.  C.) 104 

Bell  T.  Wycoff  (X.  C.) 608 

Boll,  Equitable  MortR.  Co.  v.  (Ga.) 82 

Bell.  Sappington  v.  ((3a.) 233 

Bellinger  v.  State  (Ga.) 747 

Benbow,  Southern  Loan  &  Trust  Co.  v.  (N. 

C.)    896 

Benedict  v.  Jones  (N.  C.) 909 

Beunefield,  Hutoheaon  v.  (Ga.) 422 

Bennett,  Atlanta  R.  &  Power  Co.  v.  (Ga.)  244 

Bennett,  Burt  v.  (Ga.) 740 

Bentley  v.  Moore  (Ga.) 258 

Berry,  Carr  t.   (Ga.) 726 

Berry,  Florida  Cent.  &  P.  R.  Co.  v.  (Ga.)  371 
Best   V.    British   &   American   Mortg.    Co. 

(X.  C.)    456 

Bibb  County.  I>avis  v.  (Ga.) 40:{ 

Bird  V.  Bradbum  (N.  C.) S«6 

Bishop,   Stnte  v.   (N.  C.) 836 

Blackley,  State  v.  (N.  C.) 509 

Blackshear  Bank,  Dwelle  v.  (Ga.) 49 

Blakeslee.  (3 lover  v.   (Ga.) 40 

Blandford  v.  State  (Ga.) 207 

Blanton  v.  Heckscher  (Va.) 915 

Blanton  v.  Merry  (Ga.) 211 

Blocker,  Wing  v.  (Ga.) 67 

Board  of  Com'rs  of  Edgefield  County,  Uol- 

stein  V.  (S.  C.) 180 

Boland,  Anthony  v.  (Ga.) 32 

Bolt  V.  Gray  (8.  C.) 200 

Bond  T.  Wilson  (N.  C.) 956 

^''^  Digitized  by  LiOOgle 


VI 


42  SOUTHEASTERN  REPORTER. 


Paee 

Booth  T.  Huff  (Ga.) 381 

Booth,  La  Vallette  v.  (N.  O.) 44« 

Bonah  y.  Fidelity  &  Deposit  Co.  of  Mary- 
land (Va.)  877 

Bowers  t.  Bristol  Gas  &  Electric  Co.  (Va.)  296 

Boyd,  Scott  V.  (Va.) 918 

Boyle  V.  Savannah,  F.  &  W.  B.  Co.  (Ga.)  242 

Bradbnrn,  Bird  v.  (N.  C.) 936 

Bradshaw,  Carpenter  t.  (Ga.) 1016 

Brady,  Harris  County  v.  (Ga.) 71 

Brady,  Pryor  v.  (Ga.) 223 

BraiK-in,  Baker  v.  (Ga.) 30 

Brand  v.  Clements  (Ga.) 711 

Brantley  v.  State  (Ga.)  251 

Brantley  Co.,  Walden  v.  (Ga.) 50.< 

Breeden,  Haney  v.  (Va.) 916 

Hrett,  Carter  v.  (Ga.) 348 

Brewer  y.  Grogan  (Ga.) 525 

Brewer,  Wall  v.  ((ia.) 394 

Bridgewater  Gas  Co.,  Parish  Fork  Oil  Co. 

v.  (W.  Va.) «55 

Brinkley  v.  Smith  (N.  C.) 566 

Brinkley,  Taylor  y.  (N.  C.) 330 

Brinkley,  Walker  v.  (N.  C.) .333 

Briscoe  v.  Young  (N.  C.) 893 

Bristol  Gas  &  Electric  Co.,  Bowers  y.  (VaJ  296 
British  &  American  Mortg.  Co.,  Best  v.  (N. 

C.)    466 

Brock  y.  Bear  (Va.) 307 

1  truck.  Southern  R.  Co.  y.  (Ga.) 65 

Brooks  y.  Thrasher  (Ga.) 473 

Brown  y.  Atlanta  &  C.  Air  Line  R.  Co. 

(N.  O.)  ^. , 911 

Brown  y.  Carolina  Midland  R.  Co.  (S.  C). .  178 

Brown  y.  Latham  (Ga.) 53 

I'-rown  y.  Norfolk  &  W.  R.  Co.  (Va.) 6B4 

Brown  y.  State  (Ga.) 795 

Brown,  Nutter  v.  (VV.  Va.) 6«1 

Brown,  Parker  y.  (N.  C.) 605 

^Jroyles,  Swift  y.  (Ga.) 277 

Brumby,  Anderson  y.,  three  cases  (Ga.) ...  77 
Brunswick  Grocerr  Co.  y.  Lamar  (Ga.)...  866 
Brunswick  &  F.  Steamboat  Co.,  Coney  y. 

(Ga.) 498 

Brunswick  &  W.  R.  Co..  Carter  y.  (Ga.). .  239 

Bryan  v.  Teal  (Ga.) 34 

Bullard,  McLean  y.  (X.  C.) 609 

Bulluck  y.  Bullnck  (N.  C.) 458 

Bunch  y.   Elizabeth  City  Lumber  Go.  (N. 

C.)  1040 

Borch  y.  Willis  (Ga.) 718 

Bumey,  Noble  v.  (Ga.) 1009 

Bomham  y.  James  (Va.) 292 

Burns  v.  Womble  (N.  C.) 573 

Burt  V.  Bennett  (Ga.) 740 

Bush  y.  Mattes  (Ga.) 240 

Butler  V.  Lewman  (Ga.) 98 

Butler,  Planner  y.  (N.  C.) 547 

Butler,  Flanner  y.  (N.  C.) 557 

Camp,  Southern  B.  Co.  y.  (Ga.) 66 

Cannon  y.  Hunt  (Ga.) 734 

Gannon  y.  Merry  (Ga.) 274 

Carey,  Moore  v.  (Ga.) 258 

Carmichael,  Baldwin  Fertilizer  Co.  v.  (Go.).  1002 
Carolina  Cent.  R.  Co.,  Dargan  y.  (N.  C). .  979 
Carolina  Midland  H.  Co..  Brown  y.  (S.  C.)  178 

Carpenter  t.  Bradshaw  (Ga.) 1010 

Carr  v.  Berry  (GaJ 726 

Carr,  Collins  r.  (Ga.) 373 

Carter  t.  Brett  (Ga.) 348 

Carter  v.  Brunswick  &  W.  R.  Co.  (Gi.). .  239 
Carter  v.  Charleston  tc  W.  C.  R.  Co.  (S.  0.)  161 

Carter  v.  .Tnokson  (Ga.) 46 

Carter  y.  White  (N.  C.) 442 

Carter,  Oklahoma  Vinegar  Co.  y.  (Ga.). .. .  878 

Carter,  Southern  R.  Co.  v.  (Ga.) 80 

Carter,  Sumpter  v.  (Ga.) 324 

Cartledge,  Georgia,  S.  &  P.  R.  Co.  y.  (Ga.)  405 

Case,  Joliiiston  v.  (N.  C.) 957 

Cason  V.  Grizzle  ((}aO 745 

Candle  y.  Maddox  (Ga.) 219 

Causey,  J.  A.  Fay  &  Eagan  Co.  y.  (N.  O.)  827 

Cawthom,  Howbert  v.  ( Va.) 683 

Central  of  Georgia  R.  Co.  y.  Dorsey  (Ga.).1024 
Central  of  Georgia  R.  Co.  y.  Duffy  (Ga.). .  610 


Pago 
Central   of  Georgia  R.   Co.   ▼.   Lancaster 

(Ga.) 1000 

Central  of  Georgia  B.  Co.  t.  McKinney 

(Ga.)    229 

Central  of  Georgia  R.  Co.  v.  McWhorter 

(Ga.)    82 

Central  of  Georgia  R.  Co.  y.  Moseley  (Ga.)  526 
Central  of  Georgia  R.  Co.  y.  Vining  (Ga.)  492 
Central  of  Georgia  R.  Co..  Jones  v.  (Ga.)  363 
Central  of  Georj^a  R.  Co.,  Rowe  y.  (Ga). .  219 
Central  of  Georgia  R.  Co.,  WaUace  y.  ((>a.)  209 
Central    R.    &    Banking    Co.   of   Georgia, 

Acme  Brewing  Co.  y.  (Ga.) 8 

Chapman  v.  State  (Ga.) 909 

Chapman,  Stickney  y.  (Ga.) 68 

Charleston  &  W.  C.  R.  Co.,  Carter  ▼.  (S. 

C.)   161 

Childers  y.  Loudin  (W.  Va.) 637 

Christian,  Seaboard  Air  Line  Ry.  v.  (Ga.)  66 
City  Council  of  Augusta,  Du  Vail  y.  (Ga.)  265 
City  Council  of  Greenville  v.  Mauldin  (S. 

C.)   200 

City  Council  of  Greenville,  Gibson  y.  (8.  0.)  206 
City  Cotmcil  of  Greenville,  Mauldin  y.  (S. 

(5.)   202 

City  Electric  R.  Co.  v.  Floyd  County  (Ga.)     45 

City  Electric  R.  Co.,  Mabry  y.  (Ga.) 1025 

City  of  Atlanta,  Ivester  v.  (GaJ 220         i 

City  of  Brunswick  v.  Wentz  (Gfa.) 72 

City  of  Cordele,  Davis  v.  (Ga.) 63 

City  of  Rome  v.  Stewart  (Ga.) 1011 

(3ity  of  Rome  y.  Suddeth  (Ga.) 1032 

City  of  Teunille,  Matheson  v.  (Ga.) 3Si 

City  of  Waycross  y.  Walker  (Ga.) 375 

City  of  Waynesboro,  Wilkins  v.  (Ga.) 767 

City  of  Wilmington,  Worth  v.  (N.  C.i 964 

City  of  Winston  v.  Town  of  Salem  (N.  C.)  889 

City  Transfer  Co.  v.  Draper  (Ga.) 221 

Clark,    Garner   v.   (Ga.) 56 

Clarke  v.  Havard  (Ga.) 264 

CHemeut-RosaMfg.  Co.,  Dorsett  V.  (N.  0.)..  612  i 

Clements  v.  McC^ormick  Harvesting  Mach. 

Co.    (Ga.) 222 

Clements,  Brand  v.  (Ga.) 711 

Close,    Atlanta   Trust   &   Banking.  Co.   y. 

(Ga.)  265 

CLvde  S.  S.  Co.,  Lewis  y.  (N.  O.) 969 

Cobb,  Parker  y.  (N.  C.) 531 

Coggins  Granite  Co.,  Stovall  y.  (Ga.) 72;{ 

Cohen  v.  State  (Ga.) 781 

Coleman  y.  Howell  (N.  O.) 55."» 

Coleman  &  Burden  Co.  y.  Rice  (Ga.)....       5 

Collier  v.  State  (Ga.) 226 

Collins  y.  Carr  (Ga.) 373 

Collins,  Griffith  y.  (Ga.) 743 

Colony  Bank,  Fitzgerald  Military  Band  v. 

(Ga.) 70 

Combs  ▼.  Georgia  R.  &  Banking  Co.  (Ga.)  383 

Commercial  Bank  y.  Flowers  (Ga.) 474 

Commercial  Bank,  Wight  v.  (Ga.) 96 

Commissioners   of   Roads   &   Revenues  of 

Bartow  County,  Conyers  y.  (Ga.) 419 

C!ommouwealth,  Anderson  v.  (Va.) 865 

Cnmmonwpalth,  Goldman  v.  jVa.) 923 

Coney  y.  Brunswick  ft  F.  Steamboat  Co. 

(Ga.)    498 

Conkle,  State  y.  (S.  C.) 173 

Consumers'  Ice  Co.  y.  .Jennings  (Va.) 879 

Continental  Ins.  Co.,  Morris  y.  (Ga.). ....   474 
Conyers  v.  Commissioners  of  Roads  &  Rev- 
enues of  Bartow  County  (Ga.) 419 

Cook  V.  American  Eich.  Bank  (N.  0.)....  550 

Cook,   Goodyenr  v.  (N.  C.) 332 

Cooper,  Higginbotham  y.  (Ga.) 1000 

Cooper,    Robert   Portner   Brewing   Co.    y. 

(Ga.) 408 

Copeland  v.  Copeland  (S.  O.) 105 

Cox  v.  Atkinson  (Ga.) 31 

Cox,  Western  &  A.  R.  Co.  y.  (Ga.) 74 

Crawford,  Inman  v.  (Ga.) 473 

Crenshaw,  Etowah  Milling  C3o.  y.  (Ga.) . . .  70!) 
Crescent  Cotton  Mill,  Friedheim  y.  (S.  C.)  119 

Crew  V.  Hutcheson  (Ga.) 16 

CummingB  y.  Montague  (Ga.) 732 

Cummings,  Hodges  v.  (Ga.) 394 


Digitized  by  VjOOQIC 


CASES  REPORTED. 


TU 


Pax* 

Danewood,  Abbott  v.  (Oa.) 6T 

Danoenberg  Co.,  Jones  v.  (GaJ 65 

I>an»n  T.  Carolina  Cent.  R.  Co.  (N.  C.)  979 

Dan«hti7  v.  State  (Ga.) 248 

Davis  T.  Bibb  County  (Ga.) 403 

liaris  T.  City  of  Cordele  ((ia.) 63 

l>»vis  T.  Dongberty.  County  (Ga.) 7G4 

Daria  y.  State  (Ga.) 382 

Davis  T.  Summerfield  (N.  O.) 818 

Davis,  Harris  v.   (Ga.) 26« 

Davis,  Savage  t.  (N.  C.) 571 

Davison  v.  McWhorter  (Ga.) 225 

I>awi-,n  V.  Baxter  M.  C.) 456 

Davrson,  Baker  v.  ffl.  C.) 588 

iN-al,  Savannah  &  S.  K.  Co.  t.  (Ga.) 363 

IXan  V.  State  (Ga.) 760 

Detker,  Gruber  v.  (Ga.) 82 

Deering  Harvester  Co.  v.  Thompson  (Ga.). .  772 

D*  Lay  v.  Southern  R.  Co.  (Ga.) 218 

Oemere  t.  Germania  Bank  (Ga.) 488 

Dennis.  Amnld  t.  (N.  C.) r>52 

De  Sanssarek  Southern  R.  Co.  v.  (Ga.) 479 

Dickenson  v.  Gray  (Va.) 298 

Diemmer,  Oetjen  v.  (Ga.) 388 

Kicby  V.  State  ((Ja.) 250 

Diiou  V.  State  (Ga.) 357 

Diion,  GiU  v.  (N.  C.) .'>38 

Diion,  State  v.  (N.  C.) !H4 

Diion,  Swift  T.  (N.  C.) 458 

Dome.  Glover  Grocery  Co.  v.  (Ga.) 347 

Dorsett  ▼.  Clement-Ross  Mfg.  Co.  (N.  C). .  612 
Dorsey,  Caitral    of    Georgia    R.    Co.    t. 

(Ga.)   1024 

Doagan  t.  Dimham  (Ga.) 390 

DoDgberty  County.  Davis  t.  (Ga.) 7(54 

Doaier  t.  SUte  (Ga.) 762 

Draper,  Cite-  Transfer  Co.  v.  (Ga.) 221 

Do(Uey  v.  Minor's  Ei'r  (Va.) 870 

Duffel  V.  State  (Ga.) 394 

Dully   V.    E.   H.   &   J.    A.    Meadows   Co. 

(N.  C.)   460 

Dairy.  Central  of  Georgia  R.  Co.  v.  (Ga.). .  510 

Ihike  V.  Story  (Ga.) 722 

Duncan,  In  re  (S.  C.) 433 

Duncan  v.  Richardson  (S.  C.) 108 

Dnnham.  Dongan  ▼.  (Ga.) 3St{> 

DoDii  T.  State  (Ga.) 772 

Dnnn  v.  Wilmington  &  W.  R.  Co.  (X.  C.)  862 

Dunton  t.  Harper  (S.  C.) 153 

Du  Tall  V.  City  Council  of  Augusta  (Ga.)  205 

Dwpjie  V.  Blacksbear  Bank  (Ga.) 49 

Dwight  V.  Jones  (Ga.) 48 

Dykes  T.  Twiggs  County  (Ga.) 36 

Ratt  Coast  Lumber  Co.,  Alleghany  Co.  y. 

iX.   C.) 331 

i:a8tlick  V.  Southern  R.  Co.  (Ga.) 499 

Eaves  t.    National    CX»mpating    Scale   Co. 

(Gt.)    783 

I^dmondiion  v.  South  Georgia  R.  Co.  (Ga.)  68 
Edwards  ▼.  Milledgeville  Water  Co.  (Ga.)...417 

Eilwards,  Southern  R.  Co.  v.  (Ga.) 375 

K  B.  &  J.  A.  Meadows  Co.,  DufiCy  y.  (N. 

r.)   460 

Elhert  County,  Seymore  t.  (Ga.) 727 

I'.Mcr  v.  .Tnhnson  (Ga.) 51 

Eliiabeth  City,  Lamb  v.  (N.  C.) 603 

Elizabeth  City  Lumber  Co.,  Bunch  v.  (N. 

r.»  1040 

E)-7abeth  City  Lumber  Co.,  Monds  t.  (N. 

C.)   334 

Elliott  T.  Banks  (Ga.) 218 

Ellsworth,  State  v.  (N.  C.j 699 

Einiore  y.  Seaboard  Air  Line  R.  Co.  (N. 

<:.)  989 

Elrod  T.  Groves  (Ga.) 731 

Eilicid  Lumber  Co..  Simpson  v.  (N.  C). . . .  939 

Enrlish  t.  Hill  (Ga.) 717 

EH-erson  t.  Stausill  (S.  C.) 420 

Eipiitable  Building  &  Loan  Ass'n  of  Alba- 

11.V  V.  State  (Ga.) 87 

Ecjuitable  Mortg.  Co.  v.  Bell  (Ga.) 82 

Equitable  Mortg.  Co.,  McWaters  v.  (Ga.)     52 

Eiditalile  Mortg.  Co.,  Perryman  v.  (Ga.)     94 

K'luitnble  Mortg.  Co.,  Spearman  t.  (Ga.)    52 

E-iiiitable  Trust  Co.,  Reed  v.  (Ga.) 102 


Past 

Equity  life  Ass'n,  Orebaugh  T.  (Ga.) 208 

Erickson,  Parr  v.  (Ga.)   240 

Etowah  Milling  Co.  v.  Crenshaw  (Ga.)...  709 

Evans  v.  liounsaville  (Ga.) 100 

Ewbank  v.  Ewbank  (S.  C.) 194 

Ezum,  Thompson  t.  (N.  C.) 643 

Kain  v.  Shj'  (Ga.) 94 

Farrar  v.  Sputhwestern  R.  Co.  (Ga.) .527 

Fay  &  Eagan  Co.  v.  Causey  (N.  C.) 827 

Fears  v.  Fears  (Ga.) 9i)9 

I'Vllows,  MoClure  v.  (N.  C.) 951 

Fenn  v.  Maddoz  (Ga.) 57 

Fidelity  &  Deposit  Co.  of  Maryland,  Boush 

v.  (Va.) 877 

Pinch  v.  Fiuch  (\.  CJ 615 

Finger,  State  v.  (N.  0.) 820 

Fiuney  v.  Morris  (Ga.) 1020 

Firemen's  Fund  Ins.  Co.  v.  Sims  (Ga.) 269 

Fitzgerald  v.  Alma  Furniture  Co.  (N.  C.)  946 
Fitzgerald  Military  Band  v.  Colony  Bank 

(Oa.)    70 

Pitzpatrlck   v.   Fitzpatriok  (Va.) 306 

Flanders,  Herrington  v.  (Ga.) 222 

Flanner  v.  Butler  (N.  C.) 547 

Flanner  v.   Butler  (N.   C.) .W7 

Fleming  v.  Southern  R.  Co.  (N.  C.) 905 

Flook  V.  .-Vrmentrout's  Adni'r  (V^a.) 6.S<i 

Florida  Cent.  &  P.  R.  Co.  ▼.  Berry  (Ga.). .  371 

Florida  (Vnt.  &  P.  K.  Co.,  Pitts  v.  (Oa.)  383 

Flowers,  Commercial  Bank  v.  (Ga.) 474 

Floyd,  Bell  V.  (S.  C.) 104 

Floyd  County.  City  Electric  R.  Co.  v.  (Ga.)  45 

Foote  &  Davies  Co.  v.  Malony  (Ga.) 413 

Ford  V.  Lamb  (Ga.) *. . .  908 

Ford,  Akerman  v.  (Ga.) 777 

Fort  V.  Southern  Ry.  (S.  C.) 196 

Fort,  Person  v.  (S.  C.) .594 

Foster,  Beecher  t.  (W.  Va.) 647 

Fowler  v.  Fowler  (N.  C.) 563 

Fowler  v.  Harrison  (S.  (J.) 159 

Fowler  v.  McLaughlin  (N.  O.) 589 

Foy.  State  v.  (N.  C.) 934 

Frank  v.  Frank  (Va.) 666 

Franklin  County  Com'rs,  Jones  t.  (N.  C.)  144 
EVanklin-Davis  Nursery  Co.,  Lovelady  v. 

(Ga.) 151 

Freeman,  State  v.  (N.  C.) 575 

Freeman,  Walters  v.  (Ga.) 741 

Freeman  &  Turner  News  Co.  y.  Mencken 

(Ga.)    869 

Frey.   Lindley  y.   (Ga.) 70 

Frey,  Stubinger  y.  (Ga.) 713 

Friedheim  v.  Crescent  Cotton  Mill  (S.  C.)  119 

Frost.  Jleadows  v.  (Ga.) 300 

Fuukhouser,  Gordon  v.  (Va.) 677 

Gaines  v.  Gaines,  two  cases  (Ga.) 763 

Gainesville  &  D.  Electric  R.  Co.,  Whelchel 

V.  (Ga.)  776 

Galhreath,   Willis   v.   (Ga.) 81 

Gallert,  Justice  v.  (N.  C.) 8.50 

Gano  V.  Green  (Ga.) 371 

Gardner  v.  State  (Ga.) 758 

Gardner,  Georgia  B.  &  Banking  Co.  v.  (Ga.)  250 

Garner  v.  Clark  (Ga.X 56 

Garrard,  Pickett  v.  (N.  O.) 579 

Garrett,   State  y.   (S.   C.) 108 

Garrett- Williams  Co.  y.  Hamill  (N.  C.) 448 

Garris,  Smith  v.  (N.  C.) 44."> 

Garriss,  Whitfield  v.  (N.  C.) 568 

Gatlin,   Steele  v.   (Gaj 253 

Gattis  V.  Kilgo  (N.  C.) 584 

<}ay  v.  Warren  (Ga.) 86 

<}ay.  Town  of  Dexter  v.  (Ga.) 94 

Georgia,  O.  &  N.  R.  Co.  y.  Mathews  (Ga.)  771 
Georgia  Iron  &  Coal  Co.  t.  Allison  (Ga.) . .  794 

Georgia  R.  Co.  v.  Baldoni  (Ga.) 364 

Georgia  R.  Co.  v.  Ivey  (Ga.) 382 

Georgia    R.    &    Banking    Co.    y.    Gardner 

(Ga.)    250 

Georgia  R.  &  Banking  Co.  ▼.  Maddoz  (Ga.)  315 
Georgia   R.    &    Banking    Co.    v.    Rayford 

(Ga.)    2.34 

Georgia  R.  &  Banking  Co.,  Combs  v.  (Ga.)  iiXi 
Georgia,  S.  &  F.  R.  Co.  v.  Cartledge  (Ga.)  405. 

Digitized  by  vJOOQlC 


viU 


42  SOUTHEASTERN  REPORTEB. 


Faga 

Oerald,  Glenn  t.  (8.  O.) 155 

Germania  Bank,  Demere  y.  (Ga.) 488 

Uermania  Loan  &  Banking  Co.,   Rast  r. 

(Ga.)   T 218 

Gibson  v.  City  Council  of  Greenville  (S.  O.)  206 

Gilbert,   Richards  v.   (Ga.) 715 

Giles  V.  State  (Ga.) 773 

Gill  V.  Dixon  (N.  GJ 538 

Gilmore,  Southern  B.  Co.  v.  (Ga.) 25JO 

(rirtmaa,  Johnson  v.  (Ga.) 96 

Glenn  v.  Gerald  (S.  O.) 155 

(}Iisson,   Waterman  v.   (Ga.) 95 

Glover  v.  Blakeslee  (Ga.) 40 

Glover  Grocery  Co.  v.  Dome  (Ga.) 847 

Golding  v.  State  (Ga.) 744 

Goldman  v.  Commonwealth  (Va.) 923 

Gold  Reefs  of  Georgia  v.  Martin  (Ga.)...1040 

Goodrnm,  Southern  R.  Co.  v.  (Ga.) 49 

Goodyear  v.  Cook  (N.  C.) 332 

Gordon  t.  Funkhonser  (Va.) tt77 

Gordon  r.  McEIro.v  (Ga.) 68 

Goulding,  State  v.  (N.  C.) 563 

GovatoB  V.  State  (Ga.) 708 

Graham  v.  Ricberson  (Ga.) 374 

Granite  City  Mfg.   Co.,  Bass  Dry  Goods 

Co.  V.  (Ga.) 415 

Gray,  Bolt  v.  (S.  C.) 200 

Gray,  Dickenson  v.  (Va.) 298 

liray,  Travelers'  Ins.  Co.  v.  (Ga.) 95 

Green  v.  Green  (N.  C.) 954 

Green  t.  McCarter  (S.  O.) 157 

Green,  Gano  r.  (Ga.) 371 

Greer  v.  Waxelbaum  (Ga.) 266 

Griffin  v.   Griffin   (Ga.) .1005 

Griffin  ».  Henderson  (Ga.) 482 

Griffin  v.  State  (GaJ 752 

Griffin,  Towner  v.  (Ga.) 262 

Griffith  v.  Collins  (Ga.) 743 

Grigfis,  Tarlton  v.   (N.  C.) 591 

Grizzle,  Cason  v.  (Ga.) 745 

Grogan,  Brewer  v.   (Ga.) 525 

Grove  v.  Grove  (Va.) 312 

Groves  v.  State  (Ga.) 755 

Groves  V.  State  (Ga.). 1014 

Groves,  Eliod  v.  (Ga.) 731 

Gruber  v.  Decker  (Ga.) 82 

Gnlledge,  Johnston  v.  (Ga.) 3.54 

Gully  v.  State  (Ga.) 790 

Guun  V.  Head  (Ga.) 843 

Gunter  v.  State  (Ga.) 524 

Gwyn,  Thomas  v.  (N.  C.) 904 

Hagan,  State  v.  (N.  CJ »01 

Haines,   Ballard   v.    (Ga.) 218 

Haire,  Nowell  v.  (Ga.) 719 

Half ord,  Williams  v.  (S.  C.) 187 

Hall  V.  HaU  (N.  C.) 562 

Hall,  Marshall  v.  (W.  Va.) 641 

Hall  &  Brown  Woodworking  Mach.  Co.  v. 

Barnes  (Ga.)   276 

HamlU,  Garrett- Williams  Co.  v.  (N.  C). .  448 

Ham:)ton,  Wolfe  v.  (N.  C.) 332 

Hampton  &  B.  R.  &  Lumber  Co.,  Walter- 

boro  &  W.  R.  Co.  V.  (S.  C.) 191 

Hancock  v.  McNatt  (Ga.) 525 

Hancock,  Stroud  v.  (Ga.V 496 

Hancock.   Sutton  v.   (Ga.) 214 

Haney  v.  Breeden  (Va.) 916 

Hannah,  Atwater  v.  (Ga.) 1007 

H.lnson  v.  Stephens  (Ga.) 1028 

Hardy,  Arnold  v.  (N.  C.) 553 

Harman,  McAllister  v.  (Va.) 920 

Harper,  Dunton  v.  (S.  O.) 153 

Harrington  v.  Rawls  (N.  C.) 461 

Harris  v.  Balfour  Quarry  Co.  (N.  C.)....  973 

Harris  v.  Davis  (Ga.) 266 

Harris  County  v.  Brady  (Ga.) 71 

HaiTison  v.  Harrison  (Ga.) 382 

Harrison  v.  Wray  (Ga.) 351 

Harrison,  Fowler  v.  (S.  C.) 159 

Harrison,  Tyree  v.  (Va.) 295 

Hatcher  v.  State  (Ga.) 1018 

Havard.  Clarke  y.  (Ga.) 264 

Head.  Gunn  v.  (Ga.) .S43 

Heard  v.  Kennedy  (Ga.) 509 

Hearn,    Smith    v.    (Ga.) 57 


Page 

Heath,  Shuts  v.  (N.  0.) 704 

Heckscher.  Blanton  v.  (Va.) 915 

Heidt  V.  Heidt  (Ga.) 263 

Hellams  v.  Prior  (S.  OJ 106 

Henderson,  Griffin  v.  (Ga.) 482 

Henkle,  Stevenson  v.  (Va.) 672 

Henry  v.  Lenuox-Haldemitn  Co.  (Ga.) 383 

Henry   v.   McCoy   (N.   C.) 955 

Herring,  McCall  v.  (Ga.) 4<W 

Herrington  v.  Flanders  (6a.) 222 

Hicks,  Kerr  v.  (N.  C.) 5:i2 

Higginbotham  v.  Cooper  (Ga.) 10(» 

Hilly.  Arnold  (Ga.) 475 

Hill  y.  State  (Ga.) 286 

Hill.  English  v.  (Ga.) 717 

Hill,  Loftin  v.  (N.  C.) 548 

Hill,  Southern  R.  Co.  y.  (Ga.) 728 

Hines,  Burnett  v.   (Ga.) 4(« 

Hinton,  State  y.  (N.  O.) 611 

Hitch  V.  Bailey  (Ga.) 2."t2 

Hodges  v.  Cummings  (Ga.) 394 

Hodges  V.  Moscly  (Gu.) .32 

Hodges  V.  RoRers  (Ga.) 251 

Hodnett,  Hutcheson  v.  (Ga.) 422 

Hogan,  Sivell  v.  (Ga.) 151 

Holder  v.  Jelks  (Ga.) 400 

Hnl.stein  v.  Board  of  Com'rs  Of  Edgefield 

County  (8.  C.) ISO 

Hooker  v.  Town  of  Greenville  (N.  C.) . . . .  141 

Hopkins  y.  Norfolk  &  S.  R.  Co.  (N.  C). ..  902 

Hopson  y.  State  (Ga.) 412 

Horine,  Southern  R.  Co.  v.  (Qa.) 52 

Hot  SpriuKs  Barytes  Co.,  Kiser  y.  (N.  C.)..  9Sfi 

House  V.  House  (N.  C.) 54(i 

House  V.  Seaboard  Air  Line  R.  Co.  (N.  C.)  558 

Howard,  State  v.  (S.  C.) 173 

Howbt'rt  v.  Cawthorn  (Va.) t58;{ 

Howell,  Coleman  y.  (N.  C). 555 

Hoy  V.  Varner  (Va.) 6!M) 

Hudglns  y.  HcLain  (Ga.) 489 

(ludson.  Southern  Mut.  Ins.  Co.  y.  (Ga.)     60 

Huff.  Booth  V.  (Ga.) ,^S1 

Hughes  y.  Treadaway  (Ga.) 10Ji."> 

Hughey  v.  Peaoock  (Ga.) 44 

Humphreys'  Adm'x  v.  Valley  B.  Co.  (Va.)  &S2 

Hunt  V.  State  (Ga.) 1(»04 

Hunt,  Cannon  v.  (Go.) 734 

Hunt.  Western  &  A.  R.  Co.  y.  (Ga.) 7S."> 

Huntley,  Sinclair  v.  (N.  C.) 6<»."> 

Huntress  y.  Portwood  (Ga.) 51. *> 

Hutcheson  v.  Bennefield  (Ga.) 422 

Hutcheson  v.  Hodnett  (Ga.) 422 

Hutcheson  v.  Melson  (Ga.) 422 

Hutcheson,  Crew  v.  (Ga.) 1(5 

Ingram,  Ravenel  y.  (N.  C.) 967 

Inland  Acid  Co..  McCaudless  y.  (Ga.) 44!> 

Inman  v.  Crawford  (Ga.) 47H 

Inman,  Maxwell  y.  (Ga.) 52t> 

Inman,  Trammell  v.  (Ga.) 246 

Iron  Belt  Building  &  Loan  Ass'n,  Williams 

y.    (N.   C.) 607 

Irvine,  Baker  v.,  three  cases  (S.  O.) MM 

Ivester  v.  City  of  Atlanta  (Ga.) 221) 

Ivey,  Georgia  B.  Co.  y.  (Ga.) 382 

Jackson    v.    North    Carolina    Corporation 

Commission  (N.  C.) 123 

Jackson  v.  State  (Ga.) 750 

Jackson.   Carter  v.  (Ga.) 46 

J.  A.  Fay  &  Eagan  Co.  v.  Causey  (N.  C). .  827 

James,  Bumham  v.  (Va.) 2i>2 

Jelks  V.  Holder  (Ga.) 40O 

■Tenkins,  Stewart  Contracting  Co.  v.  (Ga.)  382 

Jennings,  Consumers'  Ice  Co.  v.  (Va.) ....  879 

.lesser  v.  Armentrout's  Ex'r  (Va.) 681 

Jester    v.    Baltimore    Steam    Packet    Co. 

(N.  C.) 447 

Jeter,  Ex  parte  (S.  C.) 196 

Jeter,  Stokes  v.  (S.  C.) 19<i 

.Tohnson  v.  (lirtman  (Ga.) !I6 

Johnson  y.  State  (6a.) 758 

Johnson,  Bagwell  v.  (Ga.) 732 

Johnson,   Elder   v.    (Ga.) ."il 

Johnson,  Nitrophosphate  Syndicate  of  Lon- 
don, England  v.  (\'iiL.).y.^ 895 

Digitized  by  VjOOQIC 


OASES  REPORTED. 


ix 


Fag* 

Johnson,  Sonthern  R.  Co.  v.  (Oa.) 32 

Johnston  ▼.  Case  (N.  C.) 957 

Johnston  t.  Onlledge  (Ga.) 864 

Jonea  t.  Central  of  Georgia  R.  Co.  (Oa.). .  363 

Jones  ▼.  Dannenberg  Go.  (Ga.) 66 

Jones  T.  Franklin  County  Com'ra  (N.  O.). .  144 

Jones  T.  Spence  (Ga.) 94 

Jonea  y.  State,  two  casesiGa.) 271 

Jones  ▼.  Wilmington  &  W.  R.  Co.  (N.  C.)  559 

Jones,  AtlanU  Conaol.  St.  R.  Co.  t.  (Ga.). .  524 

Jones.  Bacon  v.  (Ga.) 401 

Jones,  Benedict  v.  (N.  C.) 909 

.(ones.   Dwight  v.  (Ga.) 48 

Jones,  Macon  Consol.  St  R.  Co.  ▼.  (Ga.). .  468 

Jojmer  v.  Sugg  (N.  C) 828 

Justice  T.  Gallert  (X.  C.) 850 

Justice  T.  State  (Ga.) 1013 

Kaolin  Mfg.  Co.,  Watlcins  t.  (N.  C.) 983 

Keck  V.  American  Telephone  &  Telegraph 

Co.  (X.  C.) 610 

Keen  r.  McAfee  (Ga.) 1022 

Kttiier.  Stpwart  ▼.  (N.  C.) 935 

Kennedy,  Beard  v.  (Ga.) 309 

Kerby  v.  l>>ng  (Ga.) 386 

Kerr  r.  Hicks  (N.  C.) 532 

Keystone  Lumber  &  Mining  Co.,  Webster 

Lumber  Co.  v.  (W.  Va.) «32 

Kilgo,  (^ttis  T.  (X.  C.) 584 

King  y.  State  (Ga.) 763 

King  T.  Westbrooks  (Ga.) 1002 

King.  Satzkv  y.  (Ga.^ 2Xi 

Kinney  y.  Town  of  Blackshear  (Ga.) 2:n 

Kiniie  y.  Riely's  Ex'r  (Va.) 872 

Kirby,  Bank  of  Radford  v.  (Va.) 3<« 

Kiser  y.  Hot  Springs  Barytes  Co.  (N.  C.)  986 

Knight  y.  Taylor  (N.   C.) 537 

Knotts,  State  v.  (N.  C.) 444 

I^tmar,  Brunswick  Grocery  Co.  y.  (Ga.). .  366 

Lamb  y.  Elizabeth  City  (N.  C.) 603 

Lamb,  Ford  y.  (Ga.) 998 

Iamb.  Robinson  t.  (N.  C.) 701 

Lampkin  t.  Northington  (Ga.) 369 

Lampkin  y.  Pike  (Ga.) 213 

Lancaster,   Central  of  Georgia  R.   (3o.  y. 

((.ta.)    1000 

Lancaster  School  Dist.  y.  Robinson-Humph- 
rey C^o.  (S.  C.) 908 

lane  y.  Raney  (N.  &) 820 

Lark,  SUte  y.  (S.  C.) 175 

Lasseter,  Southern  R.  Co.  y.  (Ga.) 41 

Latham,  Brown  y.  (Gn.) 53 

U  Vallette  v.  Booth  (N.  C.) 44ti 

Lawson  y.   State  (Ga.) 752 

l^eader.   Seaboard  Air  Line  Ry.   y.   (Ga.)     38 

Lee  y.  Mallard  (Ga.) 372 

Le*  V.  State  (Ga.) 759 

Lcfler  V.  Western  Union  Tel.  Co.  (N.  C). .  819 

Legg  V.  Anderson  (Ga.) 720 

Lenhardt  y.  Ponder  (S.  C.) 169 

I-ennox-Haldeman  Co.,  Beasley  y.  (Ga.). ..  SHSi 
I^nnox-Haldeman  Co.,  Heury  y.  (Ga.). ..  .  383 

Leonard  r.  State,  two  cases  (Oa.) 795 

Leverette.  Anderson  y.  (Ga.) 102C 

LewUy.  Clyde  8.  S.  Co.  (N.  C.) 969 

lawman,    Butler   y.    (Ga.) 08 

Lirkliter,  Partlow  y.  (Va.) 671 

Life  Ins.  Co.  of  Virginia,  Page  y.  (N.  C.)  543 

Linder  y.  Whitehead  (Ga.) 358 

Lindley  v.  Krey  (Ga.) 79 

Idskey  y.  Paul  (Va.) 875 

Liyermon  y.  Roanoke  &  T.  R.  Co.  (N.  C.)  942 
Liverpool,  L.  &  G.  Ins.  Co.,  Morris  y.  (N. 

C.)V;.. 677 

Lockhart  y.  State  (Ga.) 787 

Loftin  y.  Hill  (X.  C.) 548 

Logins  T.  Sonthern  Ry.  (S.  0.) 103 

iMwy.  White  v.  (N.  C.) 445 

Ung.  Kerby  y.  ((ia.) 380 

Loodln.  Chllders  y.  (W.  Va.) 637 

Loninille  &  N.  R.  Co.,  Wikle  v.  (Ga.). ...  525 

Lore  y.  Atkinson  (N.  C.) 966 

Lovelady   y.    Franklin-Dayis   Nursery   Co. 

(Ga.)    151 

Loveless  y.  Standard  Gold  Min.  Co.  (Ga.)  741 


Page 

Loyd  y.  Webster  (Ga.) 1013 

Lyons,  Atlantic  &  D.  R.  Co.  y.  (Va.) 932 

Mabry  y.  City  Electric  R.  Co.  (Ga.) 1025 

McAden,  Qneen  (Tity  Printing  &  Paper  Co. 

y.  (N.  C.J  575 

McAfee,  Keen  v.  (Ga.) 1022 

McAllister  v.  Harman  (Va.) 92<) 

McArver  v.  State  (Ga.) 749 

McCall  V.  Herring  (Ga.) 468 

MeCall  y.  Zachary  (N.  C.) 903 

McCall,  State  y.  (N.  C.) 894 

McCandless  y.  Inland  Acid  (}o.  (Ga.) 449 

McCarter,  Green  y.  (S.  C.) 157 

McGlure  v.  Fellows  (N.  C.) 951 

MeClure  v.  Smith  (Gn.) 53 

McClure  Ten  Cent  Co..  Ronss  y.  (Ga.) 219 

McCormick  Harvesting  Mach.  Co.  y.  Alli- 
son (Ga.)  778 

McCormick  Harvesting  Mach.   Co.,   Clem- 
ents y.  (Ga.) 222 

McCoy,  Henry  v.  (N.  C.) 955 

McDaniel  v.  Allison  (Ga.) 93 

.McDauiel.  Monk  v.  (Ga.) 300 

McDonald,  Woodward  y.  (Ga.) 1030 

McDowell   County  Com'rs  v.   Nichols  (N. 

C.)    938 

>IrEIroy.   Gordon   v.    (Ga.) 68 

McEntee-Peterson   Engineering  Co.,  Town    . 

of  Gastonia  v.  (N.  0.) : 857 

McEntce-Peterson   Engineering  0>.,   Town 

of  Gastonia  v.  (N.  C.) &>S 

McFarlin  v.  State  (Gn.) 347 

McGinnis  v.  Ragsdale  (Ga.) 4«2 

Mcintosh  v.   State   (Ga.) 793 

Mclntyre,  Petteway  v.  (N.  C.) 851 

McJunkin,  Tilley  v.  (Ga.) 741 

Mack  v.  State  (Ga.) 770 

McKinney,  Central   of  Georgia  R.  Co.  y. 

(Ga.)  229 

McKnight  v.  Town  of  Senola  (Ga.) 256 

MacKnight,  State  v.  (N.  O.) 580 

McLain,  Hudgins  v.  (GaJ 48J> 

.McLaughlin  v.  Taylor  (Ga.) 30 

McLaughlin,  Fowler  v.  (N.  O.) 589 

Mcl.«an  v.  Bnllard  (N.  0.) 60!) 

MacLean  v.  Williams  (Ga.) ; 485 

McLendon  v.  Western  &  A.  R.  Co.  (Ga.)  219 

McNatt,  Hancock  v.  (Ga.) 525 

Macon  Consol.  St.  R.  Co.  y.  Jones  (Ga.). .  468 
JIacon,  D.  &  S.  R.  Co.,  Wall  y.  (Ga.). ...  72 
Macon,  D.  &  S.  R.  Co.,  Wimberly  y.  (Ga.)    38 

McPhail   y.  State  (Ga.) 1001 

McWaters  v.  Equitable  Mortg.  Co.  (Ga.). .  52 
McWhorter,  Central  of  Georgia  R.  Co.  v. 

(Gn.) 82 

McWhorter,  Davison  y.   (Ga.) 225 

Maddox,  Candle  v.  (Ga.) 219 

Maddox,  Fenn  v.  (Ga.) 57 

Maddox,   Georgia   R.   &  Banking  Co.   y. 

(Ga.)    315 

Mahlay  y.  State  (Ga.) 768 

Makely,  Ayers  v.  (N.  C.) 454 

Mallard,  Lee  v.  ((3a.) 372 

Mnllory,  Trammell  v.  (Ga.) 62 

Malone  v.  State  (Ga.) 468 

Malony,  Foote  &  Davies  Co.  v.  (Ga.) 413 

Mansfield,  Talbot  County  y.  (Ga.) 72 

Marshall  v.  Hall  (W.  Va.) 641 

.Martin  v.  Bank  of  Fayetteyille  (N.  C.) 5.58 

Martin  v.   Simkins  (Ga.) 48.'? 

Martin  v.  White  (Ga.) 279 

Martin,  Gold  Reefs  of  Georgia  v.  (Ga.)..  1040 
Martin,  Reynolds  &  Hamby  Estate  Mortg. 

Co.  y.  (Ga.) 796 

Martin,  Thornton  v.  (Ga.) 348 

.Martin,    Wester    v.    (Ga.) 81 

Mathesou  v.  City  of  Tennille  (Ga.) 394 

Mathews,  Georgia,  C.  &  N.  R.  Co.  y.  (Ga.)  771 

Mattox,  Bush  v.  (Ga.) 240 

Mattox,  Wall  v.  (Ga.) 40;{ 

Mauldin  y.  City  Council  of  Greenville  (S. 

C.)    202 

Mauldin,  CSty  C!ouncil  of  Greenville  v.  (S. 

C.)    2«M» 

Maxwell  v.  Inman  (Ga.) ...-,....  526 

Digitized  by  VjOOQIC 


42  SOUTHEASTERN  REPORTER. 


Pas* 

Maynard  t.  Newton  (Ga.) 376 

Meadows  t.  Frost  (Ga.) 890 

Meadows  T.  Western  Union  Tel.  Co.  (N. 

0.) 534 

Meadows  Co.,  Duffy  v.  (N.  C.) 460 

Meekins  v.  Norfolk  &  S.  R.  Co.  (N.  C). ..  333 

Mplson,  HutchesoD  v.  (Ga.) 422 

Melton  T.  State  (Ga.) 708 

.Mencken,  Freeman  &  Turner  News  Co.  t. 

(Gn.)    369 

Merchants'   &   Mechanics'   Bank,    People's 

Bank  v.   (Ga.) 490 

Merchants'  ik  Miners'  Transp.  Co.,  Miller 

V.  (Ga.) 385 

Merry,  Blanton  v.  (Ga.) 211 

Merry,  Cannon  t.  (Ga.) 274 

Sletz  V.  Abney  (S.  C.) 103 

Milledgeville  Water  Co.,  Edwards  v.  (Ga.)  417 

Miller  v.  Antognoli  (Ga.) 100«i 

Miller  y.  Merchants'  &  Miners'  Transp.  Co. 

(Ga.)    885 

Miller,  Murcbison  v.  (S.  0.) 177 

Mims.  Peeples  v.  (S.  C.) 155 

Minor's  Ex'r,  Dudley  v.  (Va.) 870 

Monds  T.  Elizabeth  City  Lumber  Co.  (N. 

C.)     ...334 

Monk  V.  McDaniel  (Ga.) 360 

Montague,  CumminKs  t.  (Ga.) 732 

Moon  V.  Potter  (Ga.) 43 

Moore  r.-  Carey  (Ga.) 2.">a 

Moore  v.  Moore  (N.  C.) 822 

Moore  v.  Napier  (S.  C.) 997 

Moore  v.  Penn  (Ga.) 57 

Moore,  Bentley  v.  (Ga.) 2.58 

Moore,  Pritchett  v.  (Ga.) 1013 

.Moore.  Sojithern  R.  Co.  v.  (Ga.) 82 

Moore,  Valley  Turnpike  Co.  v.  (Va.) 675 

Moran,  Western  &  A.  R.  Co.  t.  ((}a.) 7.37 

Morris  v.  Continental   Ids.  Co.   (Ga.) 474 

M<WTis  V.  Liverpool,  L.  &  G.  Ins,  Co.  (N.  C.)  577 

Morris,  Finoey  v.  ((}a.) 1020 

Morrison  v.  Whiteside  (Ga.) 729 

Moseley,  Central  of  Georgia  R.  Co.  t.  (Ga.)  526 

.Mosely.  Hodges  v.  (Ga.) 32 

Moss  V.  State  (GaJ 750 

>fott  V.  Southern  R.  Co.  (N.  tt) 601 

Murchison  v.  MiUer  (S.  C.) 177 

Murray  v.  Northwestern  R.  Co.  (S.  C.) 017 

MurreU,  Studstlll  v.  (Ga.) 250 

Mutual  Beueiit  Life  Ins.  Co.,  Tate  v.  (N. 

O.) 892 

Myers  t.  Southern  B.  Co.  (S.  C.) 598 

Napier,  Moore  v.  (S.  0.) 997 

Nash.  Almand  v.  (Ga.) 740 

Nintional  Building  &  Loan  Ass'n  of  Mont- 
gomery, Ala.,  Seymour  v.  (Ga.) 518 

National    Computing    Scale   Co.   t.    Eaves 

(Ga.)    783 

Neal  Loan  ft  Banking  Co.  v.  Wright  (Ga.)  715 

Neal-Millard  Co.  v.  Owens  (Ga.) 266 

NeSE   V.   Ryman  (Va.) 314 

New  V.  Southern  R.  C!o.  (Ga.) 391 

Newberger  v.  Wells  (W.  Va.) 025 

.Newell  V.  Turner  (Ga.) 57 

New  River  Mineral  Co.  v.  Painter  (Va.). .  300 

Newton  v.  Maynard  (Ga.) 376 

Nicholas  v.  Nicholas  (Va.) (i69 

Nicholas  v.  Nicholas  (Va.) 866 

Nichols,  McDowell  County  Com'rs  v.  (N. 

C.)    938 

Nitrophosphate  Syndicate  of  Loudon,  Eng- 
land, V.  Johnson  ( Va.) 905 

Noble  V.  Bumey  (Ga.) 1000 

Norfleet  v.  Baker  (N.  C.) 544 

Norfolk  &  C.  R.  Co.,  Taylor  v.  (N.  C.) 461 

Norfolk  &  S.  R.  Co.,  Hopkins  v.  (N.  C). . .  y02 
Norfolk  &  S.  R.  Co.,  Meekins  y.  (N.  C.)...  .3.33 

Norfolk  &  W.  R.  Co.,  Brown  ▼.  (Va.) 664 

North    Carolina   Corporation   Commission, 

.lackson  v.  (N.  C.) 123 

Northington,  Lampkiu  v.  (Ga.) 369 

Northwestern  R.  Co..  Murrny  v.  (S.  0.)...   617 
Norrell  v.  Augusta  R.  &  Electric  Co.  (Ga.)  466 

Nowell   V.    llaire   (Ga.) 719 

Nutter  V.  Brown  ( \V.  Va.) 661 


I  Paga 

O'Bryan,  Sonthem  B.  Co.  t.  (Ga.) 42 

Oetjen  v.  Diemmer  (Ga.) 388 

Oetjen  v.  Oetjen  (Ga.) 387 

Ogletree  v.  State  (Ga.) 255 

Oklahoma  Vinegar  Co.  v.  Carter  (Ga.)...  378 

Orebaugh  v.  Equity  Life  Ass'n  (Ga.) ....  208 

Overstreet.  Southern  B.  Co.  v.  (Ga.) 95 

Owen  V.  Palmour  (Ga.) 53 

Owens  T.  Read  Phosphate  Co.  (Ga.) 62 

Owens,  Neal-Millard  Co.  v.  (Ga.) 266 

Page  V.  Life  Ins.  Cow  of  Virginia  (N.  C). .  643 

Painter,  New  River  Mineral  Co.  v.  (Va.) . .  300 
Palmer  v.  Winston-Salem  Ry.  &  Electric 

Co.   (N.    C.) 604 

Palmour  v.   State  (GaO 512 

Palmour.    Owen    v.    (Ga.) 53 

Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co. 

(W.  Va.)  655 

Parker  v.  Brown  (N.  0.) 605 

Parker  v.  Cobb  (N.  CO 531 

Parker,  Smith  v.  (N.  C.) 910 

Parr  v.  Erickson  (Ga.) 240 

Parr,  Wilson  v.   (Ga.). 


Parsons  v.  Prey  (GaJ 234 

Parsons,  Ambos  v.  (Ga.) 363 

Partlow  T.  Lickliter  (Va.) (>71 

Paschal  v.  Turner  (Ga.) 1010 

Pat  V.  State  (Ga.) .389 

Patton,  Smith  v.  (N.  <3.) 849 

Pattou.  Wideman  v.  (8.  tt) I'H) 

Paul,LIskey  v.  (Va.) 875 

Paulk  V.  State  (Ga.) 790 

Peacock,    Hughey   v.    (Ga.) 44 

Pedrick,  Savannah  Electric  Ca  v.  (Ga.)..  467 

Peeples  v.  Mims  (S.  C.) 155 

Peeples  v.  Ulmer  (8.  C.) 429 

Peebles,  United  States  Fidelity  &  Guar- 
anty Co.  V.  (Va.) 810 

Penn.  Moore  v.  (Ga.) 67 

Pennis,  Stuart  v.  (Va.) 667 

Peoples,  State  v.  (N.  C.) 814 

People's  Bank   v.    Merchanta'  ft   Mechan- 
ics' Bank  (Ga.) 490 

People's  Nat.  Bank  v.  Wheedon  fGa.) 91 

Perry  ▼.  Bank  of  Smithfield  (N.  Cl) 551 

Perry  man  v.  Equitable  Mortg.  Co.  (Ga.). .     94 

Person  v.  Fort  (S.  C.) .594 

Petteway  v.  Mclntyre  (N.  Q) 8r>] 

Pharr,  Springs  v.  (N.  C.) .590 

Phelps  V.  Windsor  Steamboat  Co.  (N.  O.)  335 
Phillips  V.  Postal  Tel.  Cable  Co.  (N.  C.).. .  587 

Phillips  V.  Wiseman  (N.  C.) 861 

Pickett  T.  Garrard  (N.  O.) 570 

Pickett,   Stoner  v.   (Ga.) 41 

Pike  V.  Sutton  (Ga.) •. 58 

Pike,  Lampkin  v.  (Ga.) 213 

Pitts  V.  Florida  Cent.  &  P.  R.  Co.  (Ga.). .   383 

Pittsburgh  Spring  Co.  v.  Smith  (Ga.) 80 

Pollard,  Savannah.  F.  ft  W.  R.  Co.  t.  (Ga.)  525 

Ponder  v.  State  (Ga.) 224 

Ponder,  Lenhardt  v.  (S.  O.) 169 

Poor,  Whelchel  v.  (Ga.) 740 

Portner  Brewing  Co.  v.  Cooper  ((3a.) 408 

Portwood,  Huntress  v.  (Qa.) 513 

Postal  Tel.  Cable  Co.,  Phillips  t.  (N.  C).  .   587 
Postal  Tel.  Cable  Co.,  Savannah  F.  &  W. 

R.  Co.  V.   (Ga.) 1 

Potter.   Moon  v.   (Ga.) 43 

Prey,  Parsons  v.   (Ga.> 2.34 

Prior.  Hellams  v.  (S.  C.) 106 

Pritchett  V.  Moore  (Ga.) 1013 

Proctor  V.  Southern  Ry.  (S.  C.) 427 

Pryor  v.  Brady  (Ga.) 223 

Piich.  State  v.  N.  C.) »36 

PuUen  V.  State  (Ga.) 774 

Queen  City  Printing  &  Papw  (3o.  ▼.  Mc- 
Aden  (N.  C.) 573 

Ragsdale,  McGinnis  y.  (Ga.) 492 

Ragsdale,  Southern  R.  Co.  v.  (Ga.) 57 

Raleigh  Hosiery  Co.   v.  Raleigh  &  G.  R. 

Co.   (N.  0.) 602 

Raleigh  &  G.  R.  Co.,  Raleigh  Hosiery  Co. 

v.  (N.  C.) 602 

Digitized  by  VjOOQIC 


CASES  REPORTED. 


Zl 


Pag« 

Raney,  Lane  v.  (N.  O.) 820 

Bast  ▼.   G«rmania  Loan   &  Banking   Co. 

(Ga.) 218 

Ratliff  T.  Ratlift  (N.  C.) 887 

KaTenel  v.  Ingram  (N.  C.) 967 

Kawls  ▼.  State  (Ga.) 1008 

Kawls,  Harrington  v.  (N.  0.) 461 

Rawls,  Rhea  v.  (N.  C.) »00 

Ray.  State  v.  (N.  C.) 9C0 

Rayford,  Georgia  R.  ft  Banking  Co.  y.  (Oa.)  234 

Read  Phosphate  Co.,  Owens  t.  (Ga.) 62 

Hector,   etc.,  of  University  of   Virginia  v. 

Snyder    (Va.) 337 

Reed  v.  Eqnitable  Tmst  Co.  (Ga.) 102 

Reeves,  Sonthem  R.  Co.  t.  ((ia.) 1015 

Hegopoulas  v.  State  (Ga.) 1014 

Renfroe,    Savannah,   F.   &  W.*R.   Co.  t. 

(Ga.)    88 

Revelf  T.  Revels  (S.  C.) Ill 

Reynolds  &  Hamby  Estate  Mortg.  Ca  t. 

Martin   (Ga.)    796 

Rhea  ▼.  Bawls  flf.  O.) 900 

Kiee,  Coleman  &  Burden  Co.  v.  (Ga.). ...  5 
Uicb-nrd  Allen  Lodge  No.  14,  K.  P.,  Wynn 

V.  (Ga.) 29 

Richards  t.  Gilbert  (Ga.) 71S 

Itiohardaon,  Duncan  v.  (S.  C.) 108 

Richerson,  Graham  v.  (Ga.) 374 

Kiely'a  Ex'r.  Kinzie  v.  (Va.) 872 

Riggins  v.  State  (Ga.) 707 

Kiggs  V.  Steele  (Ga.) 95 

Roach,  Whitley  Grocery  (3o.  v.  (Ga.) 282 

Roanoke  Sc  T.  R.  Co.,  livermon  t.  (N.  C.)  942 
Robert   Portner   Brewing   Co.    v.   Cooper 

(Ga.)    408 

Roberts,  Atlanta,  K.  &  N.  R.  Co.  t.  (Ga.)  753 

Roberts,  Wright  v.  (GaJ 369 

RoMnson  v.  Lamb  (N.  (J.) 701 

Rnbinson-Humphrey  Co.,  Lancaster  School 

Dist.  V.  (S.  C.) 998 

Rogers.  Hodges  v.  (Ga.) 251 

Rome  Brick  Co.,  Trion  Mfg.  Co.  v.  (Ga.)    31 

RonnsarUle,  Evans  v.  (Ga.) 100 

Rouas  ▼.  McClure  Ten  Cent  Co.  (Ga.) 219 

Rowe  ▼.  Central  of  Georgia  R.  Co.  (Ga.)  219 
Ryman,  Neff  v.  (Va.) 314 

Sapp  V.  State  fGn.) 410 

Sappington  v.  Bell  (Ga.) 233 

Satz^  ▼.  King  (Ga.) 23ii 

Saunders  v.  Strobe!  (S.  C.) 429 

Savage  v.  Davis  (N.  C.) 571 

Savannah  Electric  Co.  v.  Pedrick  (Ga.)...  467 
Savannah,  F.  &  W.  R.  Ck).  v.  Boyle  (Ga.)  242 
Savannah,  P.  &  W.  R.  Co.  v.  Pollard  (Ga.)  525 
Savannah,  F.  &  W.  R.  Co.  v.  Postal  Tel. 

Cable  Co.  (Ga.) 1 

Savannah,   F.   &  W.   R.   Co.   t.   Renfroe 

(Ga.)    88 

Savannah  &  S.  R.  Co.  v.  Deal  (Ga.) 363 

Saverjr,  The  Anvil  v.  (Ga.) 495 

Scott  T.  Boyd  (Va.) 918 

Scott  V.  Whipple  (Ga.) 619 

Seaboard  Air  Line  Ry.  v.  Christian  (Ga.)  66 
Seaboard  Air  Line  Ry.  v.  Leader  (Gn.)...  88 
Seaboard  Air  Line  Ry.,  Atlantic  &  B.  R. 

Co.  T.  (Ga.) 761 

Seaboard  Air  Line  R.  Co.,  Elmore  ▼.  (N.  C.)  089 
Seaboard  Air  Line  R.  Co.,  House  t.  (N.  C.)  553 
Seaboard  &  R.  R.  Co..  SIorh  v.  (S.  G)...   197 

Seymore  v.  Elbert  (3ounty  (Ga.) 727 

Seymour    t.    National    Building    &    Loan 

Ass'n  of  Montgomery,  Ala.  (Ga.) 518 

Shankler.  Whitley  (N.  C) 574 

Shealy  r.  Wammock  (Ga.) 239 

Shelton  T.  Wilson  (N.  C). 937 

Shenandoah  Nat.  Bank,  Tidball'a  Ez'rs  v. 

(Va.)    867 

Sheppard  t.  State  (Ga.) 250 

Sheriff  r.  Thompson  (Ga.) 738 

Shnte  T.  Heath  (N.  C.) 704 

Shy,  Fain  v.  (Ga.) 94 

Sikes  V.  State  (Ga.) 346 

Simkins,  Martin  v.  (Ga.) 483 

Simmons  v.  State  (Ga.) 779 

Simpson  v.  Enfield  Lumber  Co.  (N.  C.)...  939 


Page 

Sims  V.  Sims  (Ga.) 999 

Sims,  Firemen's  Fund  Ins.  Co.  v.  (Ga.)..  269 

Sinclair  v.  Huntley  (N.  C.) 605 

Sirrine  v.  Stoner-Marshall  Co.  (S.  C.) 432 

Sivell  v.  Hogan  (Ga.) l.M 

Sloan  V.  Seaboard  &  R.  R.  Co.  (S.  C.) . . .  197 

Slocumb  V.  State  (Ga.) 749 

Smith  V.  Atlanta  &  0.  Air  Line  R.   Co. 

(N.  C.)    970 

Smith  V.  Atlanta  &  C.  B.  Co.  (N.  C.) 139 

Smith  T.  Gnrris  (N.  C.) 445 

Smith  V.  Henrn  (Ga.) 57 

Smith  V.  Parker  (N.  C.) 910 

Smith  ▼.  Patton  (N.  C.) 849 

Smith  V.  Smith  (Ga.) 72 

Smith  V.  State  (GaO 766 

Smith  V.  Znchry  (Gfa.) 102 

Smith,  Brinkley  v.  (N.  C.) 666 

Smith,   MeCIure  v.  (Ga.) 53 

Smith,  Pittsburgh  Spring  Co.  v.  (Ga.) 80 

Snyder,  Rector,  etc.,  of  University  of  Vir- 
ginia V.  (Va.) 3.S7 

Somers  v.   State  (Ga.) 779 

Southern  Loan  &  Trust  Co.  r.  B«ibow  (N. 

C.) 896 

Southern  Mut.  Ins.  Co.  v.  Hudson  (Ga.)..     60 
Southern  Pine  C!o.  of  Georgia,  Atlantic  & 

B.  R.  Co.  T.  (Ga.) 500 

Southern  K.  Co.  v.  Adams  (Ga.) 35 

Southern  R.  Co.  v.  Allison  (Ga.) 15 

Southern  B.  C!o.  v.  Barfield  (Ga.) 96 

Southern  R.  Co.  r.  Brock  (Ga.) 65 

Southern  R.  Co.  y.  Camp  (Ga.) 66 

Southern  R.  Co.  v.  Carter  (Ga.) 80 

Southern  R.  Co.  v.  De  Saussure  (Ga.) 479 

Southern  R.  Co.  v.  Edwards  (Ga.) 375 

Southern  R.  Co.  t.  Gilmore  (GaJ 220 

Southern  R.  Co.  v.  Goodrum  (Ga.) 49 

Southern  R.  Co.  t.  Hill  (Ga.) 728 

Southern  R.  Co.  v.  Horine  (Ga.) 52 

Southern  R.  Co.  t.  Johnson  (Ga.) 32 

Southern  R.  Co.  t.  Lasseter  (Ga.) 41 

Southern  R.  Co.  v.  Moore  (Ga.) 82 

Southern  R.  Co.  v.  O'Bryan  (Ga.) 42 

Southern  R.  Co.  v.  Overstreet  (Ga.) 95 

Southern  R.  Co.  v.  Ragsdale  (Ga.) 57 

Southern  R.  Co.  v.  Reeves  (Ga.) 1015 

Southern  R.  Co.  t.  State  (Ga.) 508 

Southern  R.  Co.  v.  Webb  (Ga.) 5595 

Southern  R.  Co.,  Beach  t.  (N.  C.) 856 

Southern  R.   Co.,   Dp  Ijiy  v.  (da.) 218 

Southern  R.  Co.,  Eastlick  v.  (Ga.) 499 

Southern  R.  Co.,  Fleming  v.  (N.  C.) 905 

Southern  R.  Co.,  Mott  v.  (N.  C.) 601 

Southern  R.  Co.,  Myers  v.  (S.  C.) 598 

Southern  R.  Co.,  New  v.  (Ga.) 391 

Southern  R.  Co.,  Thomas  v.  (N.  C.) 964 

Southern  R.  Co.,  Wright's  Adm'r  v.  (Va.)..  913 

Southern  Ry.,   fort  v.  (S.   CJ 196 

Southern  Ry.,  Loggins  t.  (S.  C.) 163 

Southern  Ry.,  Proctor  v.  (S.  C.) 427 

South  Georgia  R.  Co..  Edmondson  v.  (Ga.)     68 

Southwestern  R.  Co.  v.  Farrar  (Ga.) 527 

Sovereign  Camp   Woodmen  of  the   World 

V.    Thornton    (Ga.) 236 

Spearman  v.  Equitable  Mortg.  Co.  (6a.). .     52 

Spence.  Jones  v.  (Ga.) 94 

Spoor  v.  Tllson  (Va.) 293 

Springs  v.  Pharr  (N.  C.) 590 

Standard  Gold  Min.  Co.,  Loveless  ▼.  (Ga.)  741 

Stanley  v.  Stanley  (Ga.) 374 

Stnnsill,  Epperson  v.  (8.  C.) 426 

State  T.  Bishop  (N.  C.) 836 

State  v.  Blackley  (N.  C.) 569 

State  V.  Conkle  (S.  C.) 173 

State  V.  Dixon  (N.  C.) 944 

State  V.  Ellsworth  (N.  C.) 699 

State  T.  Finger  (N.  C) 820 

State  T.  Foy  (N.  C.) 934 

State  v.  Freeman  (N.  C.) 675 

State  V.  Garrett  (S.  C.) 108 

State  v.  Goulding  (N.  C.) 663 

State  V.  Hagan  (N.  C.) 901 

State  v.  Hintou  (N.  C.) 611 

State  T.  Howard  (S.  C.) 173 

State  T.  Knotts  (N.  C.) 444 

Digitized  by  VjOOQIC 


xU 


42  SOUTHEASTERN  REPORTEB. 


Paga 

State  T.  T^ark  (8.  O.) 175 

State  ▼.  McOall  (N.  C.) 884 

State  V.  MacKnight  (N.  C.) 580 

State  v.  Peoples  (N.  C.) 814 

State  V.  PugL  (N.  C.) 936 

State  T.  Kay  (N.  C.j 960 

State  V.  Taylor  (N.  0.) 539 

State  V.  Tuten  (N.  C.) 443 

State  V.  Wilcox  (N.  C.) 530 

State  T.  Wiseman  (N.  0.) 826 


State,  Aaroa  v.   (Ga.) 
State,  Anderson  t.  (Ga 


708 
708 


State,  Anderson  v.  (Ga.) 796 

State,  Andrews  7.  (Ga.) 470 

State,  Bellinger  t.  (Ga.) 747 

State,  Blandford  v.  (Ga.) 207 

State,  Brantley  v.  (Ga.) 251 

State,  Brown  v.  (Ga.) 705 

State,  Chapman  t.  (Ga.) 999 

State,  Cohen  t.  ((Ja.) 781 

State,  Collier  v.  (Ga.) 226 

State,  Daughtry  t.  (Ga.) 248 

State,  Davis  v.  (Ga.) 382 

State,  Dean  v.  (Ga.) 750 

State,  Digby  v.  ((}a.) 250 

State,  Dixon  v.  (Ga.) 357 

State,  Dozier  v.  (Ga.) 762 

State,  Duffel  v.  ((Ja.) 394 

State,  Dunn  v.  (Ga.) 772 

State,   Equitable  Building  &  I.ioan  Ass'n 

of  Albany  r.  (Ga.) 87 

State,  Gardner  v.  (Ga.) 758 

State,  Giles  t.  (Ga.) 773 

State,  Golding  v.  (Ga.) 744 

State,  Govatos  v.  (Ga.) 708 

State,  Griffin  v.  (Ga.) 752 

State,  Groves  v.  (Ga.) 755 

State,  Groves  t.  (Ga.) 1014 

State,  Gully  v.  (Ga.) 790 

State,  Gnnter  v.  (Ga.) 524 

State,  Hatcher  v.  (Ga.) 1018 

State,  Hill  v.  (Ga.) 286 

State,  Hopson  v.  (Ga.) 412 

State,  Hunt  t.  (Ga.) 1004 

State,  .TackBon  v.  (Ga.) 750 

State,  Johnson  v.  (Ga.) 758 

State,  Jones  v.,  two  cases  (Ga.) 271 

State,  Justice  v.  (Ga.) 1013 

State,  King  v.  (Ga.) 763 

State,   Lawson  t.  (Ga.) 752 

State,  Lee  v.  (Ga.) 759 

State,  Iieonard  v.,  two  cases  (Ga.) 795 

State,  Lockhart  v.  (Ga.) 787 

State,  McArver  v.   (Ga.) 749 

State,  McFarlin  v.  (Ga.) 347 

State,  Mcintosh  v.  (Ga.) 793 

State,  Mack  v.  (Ga.) 776 

State,  McPhail  r.  (Ga.) 1001 

State,  Mahlay   v.   (Ga.) 758 

State,  Malone  t.  (Ga.) 468 

State,  Melton  v.  (Ga.) 708 

State,  Moss  t.  (Ga.) 750 

State,  Ogletree  v.   ((ia.) 255 

State,  Palmour  v.  (Ga.) 512 

State,  I'iit  V.  (Ga.) 389 

State,  Paulk  v.  (Ga.) 790 

State,  Ponder  v.  «la.) 224 

State,  PuUen  v.  (Ga.) 774 

State,   Kaw-ls  v.   (Ga.) 1008 

State,  Regopoulas  v.  (Ga.) 1014 

State,  Riggins  v.  (Ga.) 707 

State,  Sapp  v.  (Ga.) 410 

State,  Sheppard  v.  (Ga.) 250 

State.  Sikes  v.  (Ga.) 346 

State,  Simmons  v.  (Ga.) 779 

State,  Slocumb  t.  (Ga.) 749 

State,  Smith  v.  (Ga.) 766 

State,   Somers  v.  (Ga.) 779 

State,  Southern  R.  Co.  v.  (Ga.) 508 

State,  Sturkey  v.  (Ga.) 747 

State,  Trice  v.  (Ga.) 1008 

State,  Underwood  v.  (Ga.) 1022 

State,  Veal  T.   (Ga.) 705 

State,  Walker  v.  (Ga.) 787 

State,   Weaver   v.   (Ga.) 745 

State,  Welborn  v.  (Ga.) 773 


Page 

State,  Wells  ▼.  (Ga.) 39 

State,  Wells  v.  (Ga.) 390 

State,  Whatley  v.  (Ga.) 403 

State,  White  v.  (Ga.) . 751 

State,  Williams  v.  (Ga.) 745 

State,  Wynn   v.   (Ga.) 749 

Steele  v.  Gatlln  (Ga.) 2.T3 

Steele  v.  Ward  (Ga.) 31 

Steele,   Rigga  v.   (Ga.) 95 

Steinmeyer  v.  Steiumeyer  (S.  C) 184 

Stephens,  Hanson  v.  (Ga.) 1028 

Stevenson  v.  Henkle  (Va.) 672 

Stewart  v.  Iteener  (N.  0.) 935 

Stewart  v.  Williams  (Ga.) 2.t6 

Stewart,  City  of  Rome  v.  (Ga.) 1011 

Stewart  Contracting  Co.  v.  Jenkins  (Ga.)  3S2 

Stickney  v.  Ghabman  (Ga.) 68 

Stokes  T.  Jeter  (S.  C.) 196 

Stoner  v.  Pickett  (Ga.) 41 

Stoner-Marshall  Co.,  Sirrine  v.  (S.  C.) 432 

Story,  Duke  v.  (Ga.) 722 

Stovall  V.  Cogglns  Granite  Co.  (Ga.) 723 

Strickland,   Atlanta,   E.   &  N.    R.   Co.   T. 
((Jn  \    gg4 

S  trickier!  Vailey'  Turnpike  (3o.  V.  (Va.) ! ! '.  675 

Stiobel,  Saunders  v.  (8.  C.) 429 

Stroud  V.  Hancock  (Ga.) 496 

Stnnrt  v.  Pennis  (Va.) tt«7 

Stubinger  v.  Prey  (Ga.) 713 

Studstill  v.  Murrell  (Ga.) 250 

Sturkey  t.  State  (Ga.) 747 

Suddeth,  City  of  Rome  v.  (Ga.) 1032 

Sugg,  Joyner  v.  (N.  C.) 828 

Summerfield,  Davis  v.  (N.  C.) 818 

Sumpter  t.  Carter  (Ga.) 324 

Sutton  V.  Hancock  (Ga.) 214 

Sutton  v.  Valdosta  Guano  Co.  (Ga.) 94 

Sutton,  Pike  v.  (Ga.) 68 

Sutton,  Willie  ▼.  (Ga.) 626 

Swift  T.  Broyles  (Ga.) 277 

Swift  T.  Diion  (X.  0.) 468 

Talbot  County  t.  Mansfield  (Ga.) 72 

Tant,  Barnett  V.  (Ga.) 65 

Tarlton  v.  Griggs  (N.  G.) 691 

Tate  T.  Mutual  Benefit  Life  Ins.  C^.  (N. 

C.)   •.  892 

Tattnall  County,  Wood  v.  (Ga.) 403 

Taxation  of  Salaries  of  Judges,  In  re  (N. 

C.)   970 

Taylor  ▼.  Brinkley  (N.  C.) Hm 

Taylor  v.  Norfolk  &  C.  R.  Co.  (N.  C.) 4(>4 

Taylor,  Knight  v.  (N.  C.) 537 

Taylor,   Mcl.aughlin  v.   (Ga.) 30 

Taylor,  State  v.  (N.  C.) 5.19 

Teal.  Bryan  v.  (Ga.) :u 

The  Anvil  v.  Savery  (Ga.) 49.'» 

Thomas  v,  Gwyn  (N.  C.) 904 

Thomas  v.  Southern  R.  Co.  (N.  0.) 9(54 

Thompson  v.  Exum  (N.  C.) 543 

Thompson,  Deering  Harvester  Co.  t.  (Ga.)  772 

Thompson,  Sheriff  v.  (Ga.) 738 

Thornton  v.  Martin  (Ga.) 348 

Thornton  v.  Travelers'  Ins.  Oo.  (Ga.) 287 

Thornton,    Sovereign    Camp   Woodmen   of 

the   World  v.   (Ga.) 236 

Thrasher  Brooks  v.  (Ga.) 473 

Tichenor  v.  Williams  Block  Pavement  Co. 

(Ga.)    505 

Tidball's  Ex'rs  v.  Shenandoah  Nat  Bank 

(Va.)    8(>7 

Tilley  v.  Mc Junkin  (Ga.) 741 

Tillman  v.   Banks  (Ga.) 517 

Tilson,  Spoor  v.  (Va.) 2".»3 

Towner  v.  Griffin  (Ga.) 2(r2 

Town  of  Blackshear,  Kinney  t.  (Ga.)....  231 

Town  of  Dexter  v.  Gay  (Ga.) 94 

Town    of    Gastonia    v.    McEntee-Peterson 

Engineering  Co.  (N.  0.) 8r»7 

Town    of   Gastonia    v.    McEntee-Peterson 

Engineering  Co.   (S.  C.) 858 

Town  of  Greenville,  Hooker  v.  (N.  C.)...  141 

Town  of  Salem,  City  of  Winston  v.  (N.  0.)  8S9 

Town  of  Senoia,   McKnight  v.   (Ga.) 2~>H 

Town  of  Thomson,  Watson  v.  (Ga.) 747 

Trammell  v.  Innian  (Ga.) 246 

Digitized  by  VjOOQIC 


OASES  REPORTED. 


xiii 


Pir- 

Trammell  t.  Malloir  (Ga.) 62 

Travelws'  Ins.  Co.  t.  AOstin  (Ga.) 522 

Trarelere'  Iiis.  Co.  v.  Gray  (Ga.) 95 

TraTriera'  Ins.  Co.  t.  Thornton  (Ga.) 287 

Treadaway  v.  Hughes  (Ga.) 1035 

Trice  T.  State  (Ga.) 1008 

Trion  Mfg.  Co.  v.  Rome  Brick  Co.  (Ga.). .     31 

Txirner,    Newell    v.    (Ga.) 57 

Tamer,  Paschal  t.  (Ga.) 1010 

Tuten.  State  v.  (N.  C.) 443 

Twisjgs  County,  Dykes  v.  (Ga.) 36 

Twiggs  County,  Wimberly  ▼.  (Ga.) 478 

Tyree  t.  Harrison  (Va.) 295 

I'lmer.  Peeples  t.  (S.  C.) 429 

Underwood  t.  State  (Ga.) 1022 

Union  Casualty  &  Surety  Co.  v.  Winship 

(Ga.)    372 

United  States  Fidelity  &  Guaranty  Co.  ▼. 

Peebles  (Va.)    310 

T'niTersJty  of  Virginia  y.  Snyder  (Va.) ....  337 
Upshaw,  Atlanta  &  W.  P.  R.  Go.  v.  (Ga.)    82 

Valdosta  Guano  Co..  Sutton  t.  (Ga.)....  Qi 

Volley  R.  Co.,  Humphreys'  Adm'x  v.  (Va.)  882 

Valley  Turnpike  C!o.  v.  Moore  (Va.) 675 

Valley  Tnni{Mke  Co.  v.  Strickler  (Va.) 675 

Vamer.  Hoy  v.  (Va.) 690 

Veal  T.  State  (Ga.) 705 

Vining,  Central  of  Georgia  R.  Co.  t.  (Ga.)  492 

Walden  t.  A,  P.  Brantley  Co.  (Qa.) 503 

Walker  v.  Brinkley  (N.  O.) 333 

Walker  T.  State  (Ga.) 787 

Walker.  Adams  v.  (Va.) 866 

Walker.  American  Freehold  Land  Mortg. 

Co.  of  London  v.  (Ga.) 69 

Walker,  City  of  Wayeroes  v.  (Ga.) 375 

Wall  T.  Brewer  (Ga.) 394 

AVall  T.  Macon,  D.  &  8.  R.  Co.  (Ga.) 72 

Wall  T.  Mattox  (Ga.) 40A 

Wallace  v.  Central  of  Georgia  R.  Co.  (Ga.)  209 
Walterboro  &  W.  B.  Co.  v.  Hampton  &  U. 

R.  &  Lumber  Co.   (S.  C.) 191 

Walters  v.  Freeman  (Ga.) 741 

Wammock,  Shealy  t.  (Ga.) 23M 

Ward,  Steele  t.  (Ga.) 31 

Warren,   Gay  v.  (Ga.) 86 

WatBrman  v.  Glisson  (Ga.) 95 

Watford  v.  Windham  (S.  C.) 59^ 

Watkins  T.  Kaolin  Mfg.  Co.  (N.  C.) 983 

Watson  ▼.  Town  of  Thomson  (Ga.) 747 

Waxelhaum.  Greer  v.  iGa.) 2«6 

Weaver  t.  State  (Ga.) ; 745 

Wphb.  Southern  R.  Co.  T.  (Gji.) 895 

Webster,  ImjA  t.  (Ga.) 1013 

Webster  Lumber  O).  t.  Keystone  Lumber 

&  Mining  Co.  (W.  Va.) 632 

Weeks  V.  Wilmington  ft  W.  R.  Co.  (N.  C.)  641 

Welbom  v.  State  (Ga,) 773 

Weldon  v.  Ayers  (Ga.) 47H 

WpUs  t.  State  (Ga.) 39 

W,-lls   r.    St.nte    (Ga.) .190 

Wells.  Newberger  v.  (W.  Va.) 625 

Wpnfz.  City  of  Brunswick  t.  (Ga.) 72 

West.  Atlantic  &  D.  R.  Co.  v.  (Va.) 914 

Westbrooks.  King  v.  (Ga.) 1002 

Wester  v.  Martin  (Ga.) 81 

Western  TTnion  Tel.  Co.  t.  Bailey  (Ga.). . .  89 

Western  Union  Tel.  Co.,  I.*fler  v.  (N.  C.)  819 

Western  Union  Tel.  Co.,  Meadows  v.  (N.  C.)  534 

We«tem  &  A.  R.  Co.  v.  Cox  (Ga.) 74 

Western  &  A.  R.  Co.  ▼.  Hunt  (Ga.) 785 

Western  &  A.  E.  Co.  t.  Moran  (Ga.) 737 

Western  &  A.  R.  Co..  McLendon  t.  (Ga.)  219 

Wertfeldt  ▼.  Adams  (N.  G) 823 

WhaUey  t.  State  (Ga.) 403 


PacF 

Wheedon,  People's  Nat.  Bank  v.  (Ga.) 91 

Wbelchel  v.  Gainesville  &  D.   Electric  R. 

Co.  (Ga.)  776 

WTielchel  v.  Poor  (Qa.) 740 

Whipple,  Scott  v.  (GaO 619 

Whitaker,   Atlanta,   K.   &  N.    R.   Co.   r. 

(Ga.)    66 

VVhite  V.  Lokey  (N.  C.) 445 

White  V.  State  ((3a.) 751 

White,  Carter  v.  (X.  C.) 442 

White,  Martin  r.   (Ga.) 279 

Whitehead,  Liuder  v.  (Ga.) 358 

Whiteside,  Morrison  v.   (Ga.) 729 

Whitfield  V.  Garriss  (N.  C.) 568 

Whitley,  Shnnkle  t.  (N.  C.) 574 

W'hitley  Grocery  Co.  v.  Roach  (Ga.) 282 

Whitten  v.  Bank  of  Fincastle  (Va.) 309 

Wideman  r.  Patton  (S.  C.) 190 

Wight  T.  Commercial  Bank  (Ga.) 96 

Wikle  V.  Louisville  &  N.  R.  Co.  (Ga.) 525 

Wilcox,  State  v.  (N.  C.) 536 

Wilkes  V.  Allen  (N.  C.) 610 

Wilkins  v.  City  of  Waynesboro  (Oa.) 767 

Williams  v.  Avery  (N.  C.) 582 

Williams  v.  Halford  (S.  O.) 187 

Williams   v.    Iron   Belt   Building   &  Loan 

Ass'n   (X.   C.) 607 

Williams  v.  State  (Ga.) 745 

Williams  v.  Stpwart  (Ga.) 256 

Williams,  MacLean  t.  (Ga.) 485 

Williams  Block  Pavement  Co.,  Ticbenor  t. 

(Ga.) 505 

Willlford  V.  iEtna  Life  Ins.  Co.  (8.  O.).. .  105 

Willis  V.  Burch  (Ga.) 718 

Willis  V.  Galbreath  (Ga.) 81 

Willis  v.  Sutton  (Ga.) 526 

Wilmington  ft  W.  R.  Co.,  Dunn  ▼.  (N.  O.)  862 
Wilmington  &  W.  R.  Co.,  Jones  v.  (N.  C.)  559 
Wilmington  ft  W.  R.  Co.,  Weeks  v.  (N.  C.)  541 
Wilson  V.  Beaufort  County  Lumber  Co.  (N. 

C.)    666 

Wilson  V.  Parr  (Ga.) 6 

Wilson,  Atlanta,  K.  &  N.  B.  Co.  v.  (Ga.). .  356 

Wilson,  Bond  T.  (N.  C.) 956 

Wilson,  Shelton  v.  (N.  C.) 937 

Wimberly  r.  Macon.  D.  &  S.  R.  Co.  (Ga.)     38 

Wimberly  v.  Twiggs  County  (Ga.) 478 

Windham,  Watford  v.  (S.  C.) 597 

Windsor  Steamboat  Co.,  Phelpe  v.  (N.  C.)  335 

Wing  V.  Blocker  (Ga.) 67 

Winship,  Union  Casualty  ft  Surety  Co.  y. 

(Ga.) 872 

Winstnn-Salem  Ry.  &  Electric  Co.,  Palmer 

V.  (N.  C.) 604 

Wiseman,  Phillips  y.  (N.  C.) 861 

Wiseman,  State  y.  (N.  C.) 826 

Wolfe  V.  Hampton  (N.  C.) 332 

Womble,  Burns  v.  (N.  C^ 573 

Wood  V.  Atlantic  &  N.  C.  R.  Co.  (X.  C). .  462 

Wood  V.  Tattnall  County  (Ga.) 403 

Woodward  v.  McDonald  (Ga.) 1030 

Worth  y.  City  of  Wilmington  (N.  C.) 964 

Wray  y.  Harrison   ((ia.) 351 

Wright  V.  Roberts  (Ga.) 369 

Wright,  Ball  y.  (Ga.) 83 

Wright,  Battle  v.  (Gn.) 347 

Wright,  NenI  Loan  &  Banking  Co.  y.  (Ga.)  715 
Wright's  Adm'r  v.   Southern  R.  Co.   (Va.)  913 

Wycoff,  Bell  v.  (N.  C.) 608 

Wynn  v.  Richard  Allen  Lodge  No.  14,  K. 

P.   (Ga.)   29 

Wynn  y.  State  (Ga.) 749 

Young,  Briscoe  y.  (X.  0.) 893 

Zachary,  McCall  v.  (N.  0.) 903 

Zachry,  Smith  v.  (Ga.) 102 


See  End  of  Index  for  Tables  of  Southeastern  Cases  in  State  Se- 
ports. 

f 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


THE 


SOUTHEASTERN  REPORTER. 


VOLUME  42. 


SAVANNAH.  F.  &  W.  RT.  CO.  t.  »OfTAIi 

TEL.   OABI.E  CO. 

(Supreme  Court  of  Georgia.     June  11,  1902.) 

CONSTITUTIONAL  LAW— DUE  PROCESS  OF  LAW 
— KMINBNT    DOMAIN— PROCEDURE. 

1.  The  act  approved  December  18,  18&1 
(Acts  1S!>4,  p.  85),  "to  provide  a  uniform  meth- 
od ot  exercising  the  right  of  coudemning,  tak- 
iii2.  or  damaging  private  property"  <Civ.  Code, 
fi  -i65T-lU8<i),  IS  general  in  its  nature,  and 
ii|>plies  to  all  i>ersons,  uaturnl  and  artificial. 
wb«  come  within  its  purview.  The  act  ap- 
proved December  20,  189S  (Acts  1808,  p.  B4), 
siDiended  the  existing  law,  which  provided  a 
uniform  method  for  exercising  such  right  of 
condemnation,  only  as  to  telegraph  companies 
which  seek  to  condemn  riphts  of  wny  ot  rail- 
road companies  for  the  purpose  of  erecting 
tliereon  lines  of  telegraph.  As  amended,  the 
l.i\v  is  general,  and  by  its  provisions  due  pro- 
(••«  of  law  is  afforded  to  the  railroad  com- 
I>.inies  whose  property  is  sought  to  be  con- 
demned. 

2.  The  necessity  for  taking  private  property 
for  public  use  is  a  question  for  legislative  de- 
temiinatiou,  and  the  provisions  of  the  Code 
rclnting  to  snch  taking  are  not  because  they 
fail  to  provide  for  a  special  tribunal  to  pass 
ui'on  such  necessity,  violative  of  the  constitu- 
ti'inal  inhibition  against  taking  the  property 
«f  the  citizen  without  due  process  of  law. 

3.  The  description  of  the  property  sought 
to  be  condemned,  as  made  in  the  original  no- 
tice, was  not  open  to  the  objection  that  it 
wa;:  vague  and  indefinite.  The  amendment  to 
t)ic  original  notice  was  properly  allowed,  and 
inured  to  the  benefit  of  the  railway  company. 

4.  Ckinstruiug  section  4C79  of  the  Civil  Code 
a-s  nmended  by  the  act  of  1S98,  a  telegraph  com- 
I'ony  which  has  proceeded  to  condemn  a  suffl- 
<:">ncy  of  the  rignt  of  way  of  a  railway  com- 
|Mny  for  the  purpose  of  erecting  a  line  of  tele- 
graph may,  pending  an  appeal  from  the  award 
"f  the  assessors,  lawfully  proceed  to  cou- 
strnrt  its  line  on  such  right  of  way  after  it 
lias  deposited  the  amount  of  the  award  iu  the 
'':,ice  of  the  clerk  of  the  superior  court  ot  the 
c'.nnty  where  such  proceedings  were  had.  The 
rH'ord  does  not  show  any  error  committed  by 
the  trial  jndge  in  granting  the  injunction. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty: R.  Falligant,  Judge. 

Proceedings  for  Injuactlon,  brought  by  the 
Postal  Telegraph  Cable  Company  against  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany. From  an  order  granting  the  Injunc- 
tion, defendant  brings  error.    Affirmed. 

1 1  8m  Eminent  Domain,  vol.  18,  Cent.  Dig.  |  let, 
4a  S.E.— 1 


W.  L.  Clay,  for  plaintiff  In  error.  Garrard 
&  Meldrim  and  J.  R.  Mcintosh,  for  defend- 
ant In  error. 

LITTLE,  J.  The  Postal  Telegraph  Cable 
Company  Instituted  a  proceeding  in  Chatham 
county,  where  the  principal  office  of  the 
Savannah.  Florida  &  Western  Railway  Com- 
pany was  located,  to  condemn  a  portion  of 
the  right  of  way  of  that  company,  extending 
through  the  counties  of  Dougherty,  Mitchell. 
Thomas,  Brooks,  and  Lowndes.  The  pro- 
ceeding was  Instituted  under  the  provisions  of 
an  act  approved  December  20,  1898  (Acts 
1898,  p.  54),  wbldi  are  codified  In  sections 
4G57  to  4686,  Inclusive,  of  the  Civil  Code. 
Subsequently  the  railroad  company  flled  an 
equitable  itetitlon,  In  which  It  prayed  that 
the  condemnation  proceeding  Instituted  by 
the  telegraph  company  be  enjoined.  That 
prayer  was  denied  In  tbe  court  below,  and 
the  judgment  refusing  an  Injunction  was 
brought  to  this  court  for  review,  where  It 
was  affirmed,  as  reported  in  112  Ga.  941,  38 
S.  E.  353.  By  this  decision  two  legal  propo- 
sitions which  are  res  adjudlcata  as  to  the 
parties  In  this  case  were  ruled.  The  first 
was  that,  although  a  statute  which  author- 
ized the  exercise  of  the  power  of  eminent 
domain  for  the  purpose  of  condemning  pri- 
vate property  for  public  use  may  not  provide 
for  an  appeal  from  the  award  of  the  assess- 
ors of  the  compensation  to  be  paid  for  the 
property  condemned,  It  Is  not,  for  this  reii- 
son,  unconstitutional;  and  the  second,  that 
In  a  proceeding  Instituted  by  a  telegraph 
company  under  the  provisions  of  an  act  of 
the  legislature  of  Georgia  approved  December 
20,  1898,  to  condemn  so  much  of  the  right 
of  way  of  a  railway  company  as  may  be 
necessary  to  erect,  maintain,  and  operate  a 
telegraph  line  between  certain  points.  It  is 
not  essential  that  the  telegraph  company 
should  affirmatively  show  that.  In  order  to 
do  so.  It  Is  necessary  for  It  to  condemn  such 
right  of  way,  nor  to  show  that  It  Is  neces- 
sary for  It  to  use  the  particular  portion  of 
the  right  of  way  that  It  proposes  to  condemn. 
After  this  the  railroad  company,  having 
amended  Its  petition,  again  applied  for  thu 
Injunction   for   which  it  originally  prayed. 
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The  Injunction  was  for  the  second  time  re- 
fused by  the  court  belo-fv,  and  that  judgment 
was  also  affirmed  by  this  court  In  a  ruling 
which  is  reported  In  113  6a.  916,  39  S.  E. 
309.  The  proceeding  to  condemn  the  right 
of  way  of  the  plaintiff  In  error  resulted  in 
an  award  which  assessed  the  damages  to  be 
paid  to  the  railway  company  at  $6,000.  Aft- 
er this  award  had  been  made,  and  during  the 
pendency  of  the  petition  under  which  the 
Injunction  had  been  refused,  the  telegraph 
company  commenced  the  work  of  construct- 
ing a  telegraph  line  over  the  right  of  way 
of  the  railway  company  by  erecting-  poles 
on  which  to  place  Its  wires,  having  first  paid 
Into  the  registry  of  the  superior  court  of 
Chatham  county  the  amount  of  the  award 
made  by  the  assessors.  The  railway  com- 
pany met  this  work  of  construction  with 
force,  and  cut  down,  dug  up,  and  removed 
from  its  right  of  way  the  poles  which  were 
erected  by  the  telegraph  company.  Tiien  the 
latter,  by  an  Independent  proceeding,  asked 
that  the  railway  company  be  enjoined  from 
Interfering  with  the  construction  of  Its  tele- 
graph line,  from  obstructing  such  construc- 
tion, and  from  Injuring  the  property  of  the 
telegraph  company  on  the  right  of  way  of 
the  railway  company.  An  interlocutory  in- 
junction was  granted  according  to  the  pray- 
er of  the  petition.  To  the  grant  of  this  in- 
junction the  railway  company  excepted,  and 
the  question  for  us  to  determine  is  whether 
the  judge  who  heard  the  case  and  granted 
the  Injunction  committed  error  in  doing  so. 

1.  It  is  contended  by  counsel  for  the  plain- 
tlft  in  error  that  the  grant  of  the  Injunction 
was  error,  and  that  the  provisions  of  the  Code 
of  Georgia  and  of  the  acts  of  the  legislature 
under  which  the  condemnation  proceedings 
were  had  are  unconstitutional— First,  tiecause 
the  Code  provisions  and  the  acts  "lack  due 
process  of  law";  and,  second,  because  they 
deny  to  the  railway  company  (In  this  case) 
the  equal  protection  of  the  law.  The  reasons 
urged  in  the  brief  of  counsel  why  due  process 
of  law  is  not  aCTorded  by  the  Code  and  the 
statutes  of  this  state  are  tliat  they  are  defi- 
cient (1)  in  "falling  to  provide  for  effective 
creation  of  competent  tribunal";  (2)  "failing 
to  make  provision  empowering  and  requiring 
tribunal  to  pass  upon  and  adjudicate  every 
material  question  involved,  and  to  consider 
and  pass  upon  every  material  defense";  (3) 
"falling  to  provide  machinery  for  enforcing 
award";  (4)  "failing  to  provide  just  compen- 
sation for  property  taken."  Under  the  sec- 
ond title  of  our  Civil  Code,  which  refers  to 
special  rights,  remedies,  and  proceedings,  is 
contained  the  general  law  of  force  In  this 
state  in  reference  to  the  condemnation  of 
private  property.  Section  4057,  which  is  the 
first  section  in  this  article,  declares  that  all 
corporations  or  persons  authorized  to  take  or 
damage  private  property  for  public  purposes 
shall  proceed  as  indicated  in  said  chapter. 
Article  2  of  that  chapter  provides  for  the  ap- 
pointment of  assessors.    Article  3  provides  for 


the  hearing  before  the  assessors.  Article  4 
provides  for  an  appeal  from  the  award  of 
such  assessors  to  the  superior  court  of  the 
county  where  the  award  is  filed;  and  other 
sections  of  this  chapter  make  particular  pro- 
Tlsion  for  ascertaining  the  value  of  the  prop- 
erty condemned  and  the  Issuance  of  execu- 
tions for  the  amount  of  the  award;  and,  as 
we  think,  inaugurates  a  constitutional  system 
which  provides  for  just  compensation  to  be 
paid  for  property  taken  imder  the  exercise 
of  the  right  of  emhient  domain.  By  the  pro- 
Tl^ons  of  this  chapter,  which  Is  general  in 
Its  terms,  it  is  expressly  provided  In  section 
4685  that  the  method  of  condemnation  there- 
in set  out  applies  to  telegraph  companies  as 
well  as  to  all  persons,  natural  or  artificial. 
This  chapter  Is  a  reproduction  in  codified  form 
of  an  act  approved  December  18,  1894  (Acts 
ISSM,  p.  95).  Besides  an  act  approved  in  1897, 
the  terms  of  which  It  is  not  necessary  to  caa- 
slder  here,  an  amending  act  approved  Decem- 
ber 20,  1888  (Acts  1898,  p.  54),  was  passed, 
"so  as  to  provide  for  the  contents,  direction 
and  service  of  the  notice  contemplated  by  sec- 
tion 13  of  said  act,  and  by  section  46G9  of  said 
Code  [of  1895],  when  a  telegraph  company 
undertakes  to  condemn  a  i>ortion  of  the  right 
of  way  of  a  railroad  for  the  purpose  of  con- 
structing, maintaining  and  operating  Its  tele- 
graph lines  along,  and  upon  such  right  of 
way,"  etc.  By  the  terms  of  this  act  certain 
sections  of  the  Code  embodied  la  chapter  9 
were  In  cases  where  telegraph  companies 
should  undertake  to  condemn  the  right  of  way 
of  a  railroad  company  for  the  purpose  of  con- 
structing thereon  telegraph  lines.  These  dian- 
ges  refer,  among  other  things,  to  the  notice 
which  the  chapter  required  to  be  given,  and 
declare  that  in  such  cases  there  need  be  but 
one  condemnation  proceeding  against  the  same 
railroad  company,  and  that,  if  the  railroad 
company  has  a  main  or  principal  office  In 
this  state,  the  proceedings  (for  condenuia- 
tion)  shall  be  had  In  the  county  In  which  the 
main  or  principal  office  Is  located.  They  give 
to  the  assessors  which  were  provided  by  the 
act  of  1894  power  to  make  their  findings  as  to 
the  damages  on  the  testimony  of  witnesses, 
etc.  By  this  amending  act  of  1808  no  change 
was  made  In  the  provision  of  chapter  9  of 
the  Code  in  relation  to  the  condemnation  of 
private  property,  except  In  proceedings  insti- 
tuted by  a  telegraph  company  to  condemn  the 
right  of  way  of  a  railroad  company;  and,  as 
amended,  the  act  is  general  In  Its  terms.  The 
provisions  Incorporated  by  the  act  of  1808  be- 
came a  part  of  the  law  in  relation  to  the  con- 
demnation of  private  property,  and  was  an 
addition  to  the  law  existing  at  the  time  of  the 
passage  of  the  act 

It  is  urged  by  counsel  for  the  plaintiff  In 
error  that  the  act  of  1898  Is  unconstitutional, 
because  it  makes  no  provision  for  the  ap- 
pointment of  assessors,  and  to  provide  spe- 
cial machinery,  in  cases  to  which  it  is  ap- 
plicable, for  enforcing  the  award  made,  and 
the  condualon  is  drawn  that  for  these  rea- 
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tool  the  act  does  not  provide  just  compensa- 
tion to  be  paid  to  the  owner  of  the  property 
taken.  ThJa  contention  Is  not  sonnd.  The 
act  of  1888  la  not  to  be  taken  independently 
of  and  disconnected  from  the  proTlslons  of 
tie  act  of  1S(M.  The  latter  act,  as  amended 
bj-  the  act  of  1898,  In  our  opinion,  meets 
every  objection  urged  by  counsel  that  the 
i>orgta  statutes  relating  to  the  condemna- 
tion of  prtvate  property  for  public  purposes 
are  unconstitutional  In  that  they  lack  due 
process  of  law.  It  Is  neither  necessary  nor 
proper  to  Incorporate  Into  an  amending  act 
the  provisions  of  the  act  sought  to  be  amend- 
ed. When  the  Code  provisions,  as  amended, 
are  fairly  constraed,  and  the  scheme  of  the 
existing  law  in  relation  to  condemnation  pro- 
ceedings is  put  bito  operation,  it  will  be 
found  that  provision  for  creating  a  compe- 
tent tribunal,  invested  with  power  to  assess 
damages,  has  l>een  made;  that  the  award  of 
ibii  tribunal  shall  be  made  on  evldrace;  that 
an  appeal  from  the  award  to  the  superior 
court  bas  been  provided  for;  and,  finally, 
that  the  method  of  enforcing  it  is  declared 
to  be  by  writ  of  execution.  It  is  true  that 
the  Code  designates  the  ordinary  of  the  coun- 
ty where  the  land  lies,  or  the  franchise 
sought  to  be  condemned  is  exercised,  as  the 
officer  to  select  the  arbitrator  for  the  com- 
l>any,  if  it  refuses  to  select  one;  and  that  the 
award,  when  made,  is  to  be  filed  in  the  office 
of  the  derk  of  the  superior  court  of  the 
county  where  the  land  lies,  or  the  firanctiise 
wugbt  to  be  condemned  Is  exercised.  It  is 
further  tirue  that  the  amending  act  does  not 
in  direct  terms  change  the  provisions  of  the 
Code  In  these  (and  similar)  particulars;  but 
wiien  the  scheme  of  the  amending  act  is  con- 
sidered, and  the  whole  act  is  fairly  con- 
i'trued,  it  is  evidence  that  It  was  the  inten- 
tion of  the  legislature  to  designate  the  ordi- 
nary and  office  of  the  clerk  of  the  superior 
court  of  the  county  where  the  proceedings  to 
fondemn  were  instituted  as  the  officer  to  se- 
lect the  assessor  and  as  the  office  in  which 
the  award  shall  be  filed.  So  construed,  effect 
Is  given  to  the  amending  act  The  right  of 
condemnation  is  preserved,  and  a  system 
which  will  afford  Just  compensation  for  prop- 
erty taken  for  public  purposes  is  adopted, 
which  in  all  respects  affords  to  the  owner  of 
the  land  due  process  of  law.  By  the  c<Ai- 
stniction  we  give  to  the  act  as  a  whole,  no 
violence  Is  done  to  the  words  which  It  con- 
tains. The  original  and  amendatory  acts,  so 
construed,  furnish  a  complete  scheme  for  the 
condemnation  of  private  property.  Without 
it,  the  particular  condemnation  provided  In 
the  amending  act  must  fall.  Treating  the 
hitter  as  making  an  addition  to  the  original 
act,  regarding  its  purposes,  and  giving  to  the 
words  which  It  contains  their  full  significa- 
tion, it  must  be  evident  that  the  legislative 
intent  is  expressed  by  such  construction,  and 
the  uniformity  of  the  plan  of  condemnation 
devised  is  preserved. 
2.  One  of  the  principal  reasons  urged  by 


counsel  for  the  plalntiCT  In  error  In  support 
of  the  contention  that  the  law  under  which 
the  condemnation  proceedings  in  the  present 
case  took  place  is  unconstitutional  is  that 
in  neither  the  act  of  1894  nor  the  amend- 
atory act  of  1898  Is  any  provision  made  for  a 
hearing,  preliminary  to  the  condemnation, 
upon  the  question  of  the  necessity  of  the 
seizure  sought  to  be  made,  and  it  is  argued 
at  considerable  length  that  this  failure  ren- 
ders the  law  repugnant  to  the  constitution  of 
the  United  States  and  of  the  state  of  Geor- 
gia, in  that  it  Is  a  taking  of  private  prop- 
erty without  due  process  of  law.  Without 
going  into  the  constitutionality  of  the  law 
DOW  under  consideration,  Fish,  J.,  in  the  case 
of  Savannah,  V.  &  W.  Ry.  Co.  v.  Postal  Tel. 
Gable  Co.,  112  Ga.  941,  38  S.  E.  863,  discuss- 
ed exhaustively  the  question  here  made,  and 
his  reasoning  in  the  case  cited  applies  with 
irresistible  force  to  the  present  case.  We 
quote  from  the  opinion  on  page  944,  112  Ga., 
and  page  354,  38  S.  E.,  as  follows:  "When 
the  general  assembly  passed  the  act  author- 
izing and  empowering  a  telegraph  company 
to  condemn  so  much  of  the  right  of  way  of 
a  railroad  company  as  might  be  necessary 
for  the  purpose  of  erecting,  maintaining,  and 
operating  its  telegraph  lines  through  and 
upon  such  tight  of  way,  and  gave  to  the 
telegraph  company  the  right,  in  one  proceed- 
ing Instituted  In  a  single  county,  to  condemn 
the  right  of  way  in  any  number  of  cotmties- 
through  which  the  same  ml^ht  extend,  it 
passed  upon  the  necessity  of  condemning 
such  a  right  of  way  for  such  a  purpose. 
When  It,  in  effect,  enacted  that  a  telegraph 
company  could,  in  one  proceeding,  condemn  a 
strip  of  land  extending  through  the  entire 
length  of  a  railroad  right  of  way.  It  im- 
pliedly declared  that  It  was  necessary  for 
the  putrtlc  good  that  a  telegraph  company 
shotild  not  be  compelled  to  seek  a  route  for 
the  erection  of  Its  telegraph  line  other  than 
through  and  upon  the  right  of  way  of  a 
railroad  company.  •  •  •  Nor  was  it  nec- 
essary for  the  telegraph  company  to  show 
that  the  particular  portion  of  the  right  of 
way  specified  In  the  notice  was  necessary  for 
the  telegraph  company's  use  In  constructing, 
maintaining,  and  operating  its  proposed  tele- 
graph line.  When  the  right  to  condemn  the 
right  of  way  of  the  railway  company  was 
conferred  upon  the  telegraph  company,  the 
power  to  select  such  portion  and  so  much  of 
the  right  of  way  as  might  be  necessary  for 
erecting,  maintaining,  and  operating  its  tele- 
graph lines  was  conferred  upon  it  subject  to 
the  limitation  that  It  could  not  select  and 
condemn  such  portion  of  the  right  of  way  as 
would  essentially  Injure  or  interfere  with  the 
public  use  to  which  the  property  was  already 
devoted.  It  was  not  obliged  to  show  there 
was  an  absolute  necessity  for  it  to  take  the 
particular  strip  of  land  described  in  its  no- 
tice." In  1  Lewis.  Em.  Dora.  §§  162,  238, 
the  rule  Is  laid  down  that  in  cases  where  the 
right  of  eminent  domain   is   exercised   the 
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necessity  for  taking  the  particular  land  in 
question  Is  one  exclusively  for  the  legisla- 
ture; and  In  section  238  a  quotation  Is  made 
from  the  case  of  Boom  C!o.  t.  Patterson,  98 
TJ.  S.  406.  25  L.  Ed.  206,  where  the  foUow- 
ing  language  is  used:  "When  the  use  is 
public,  the  necessity  or  expediency  of  appro- 
priating any  particular  property  is  not  a  sub- 
ject of  judicial  cognizance.  The  property 
may  be  appropriated  by  an  act  of  tbe  legis- 
lature, or  the  power  of  appropriating  it  may 
be  delegated  to  private  corporations,  to  be 
exercised  by  them  in  the  execution  of  works 
in  which  the  public  is  interested."  See,  also, 
the  cases  cited  in  the  note  to  section  238  of 
1  Lewis,  Em.  Dom.,  and  the  authorities  re- 
viewed by  Mr.  Justice  Fish  In  the  case  of 
Savannah,  P.  &  W.  Ry.  Co.  t.  Postal  Tel. 
Cable  Co.,  supra.  Under  the  constitution  of 
this  state  (Civ.  Code,  f  5729)  private  property 
cannot  be  taken  for  public  purposes  except 
in  cases  of  necessity,  and  the  laws  author- 
izing the  condemnation  of  private  property 
and  providing  a  means  for  its  accomplish- 
ment permit  the  seizure  of  only  so  much 
property  as  may  be  necessary  for  the  pur- 
poses authorized.  See  Civ.  Code,  {  4658,  and 
Acts  1898,  p.  54.  When  the  legislature  grants 
to  a  corporation  the  right  to  exercise  the  pow- 
er of  eminent  domain,  it  alone,  according 
to  all  authority.  Is  the  judge  of  the  necessity 
for  the  exercise  of  the  right  If  the  corpo- 
ration should  exceed  the  powers  granted  it, 
and  take  more  land  than  Is  authorized,  or  if 
it  should  otherwise  exceed  the  powers  grant- 
ed to  it  by  the  legislature,  it  would  place 
itself  without  the  pale  of  authority,  and  be 
amenable  to  a  court  of  equity.  As  the  ne- 
cessity for  the  exercise  of  the  power  to  con- 
demn private  property  is  passed  on  by  the 
legislature,  and  as  there  is  always  open  a 
tribunal  to  pass  upon  the  lawfulness  of  the 
manner  in  which  the  right  is  exercised,  it 
cannot  be  said  that  the  law  of  Georgia, 
which  authorizes  the  taking  of  private  prop- 
erty for  public  purposes,  does  not  provide 
"due  process  of  law"  in  rendering  such  tak- 
ing efCectnal. 

S.  The  original  notice  of  condemnation 
served  by  the  telegraph  company  on  the  rail- 
road company  stated  that  the  proposed  line 
would  be  constructed  "with  poles  alxiut 
twenty-five  feet  in  length,  and  one  foot  in 
diameter  at  the  base,  and  planted  at  a  depth 
of  five  feet  in  the  ground,  and  about  one 
hundred  and  sixty-seven  feet  apart  on  said 
right  of  way,  making  about  thirty-one  poles 
to  the  mile;  and  said  poles  will  be  situated 
about  thirty  feet  from  the  center  of  the  rail- 
road track,  which  is  located  about  the  center 
of  your  right  of  way,  being  on  an  average 
of  one  hundred  and  fifty  feet  in  width. 
•  •  •  Said  poles  will  nowhere  be  planted 
upon  any  of  the  embankments  of  said  rail- 
way company,  nor  will  said  wires  be  attach- 
ed or  fastened  to  any  of  the  bridges  or  tres- 
tlework  of  said  railway  company."  We  fail 
to  see  how,  under  the  circumstances,  a  more 


definite  description  could  ba  given  as  to  tlie 
location  of  the  proposed  line.  The  railroad 
company,  however,  demurred  to  the  notice, 
and  the  telegraph  company  amended,  by  In- 
serting at  a  suitable  point  in  the  description 
of  the  proposed  location  of  its  line  the  words: 
"Or  at  such  other  distance  from  the  tracks 
as  may  be  preferred  and  designated  by  youi 
company,  not  nearer  the  outer  edge  of  the 
right  of  way  than  six  feet."  It  needs  no 
argument  to  show  that  the  amendment,  of- 
fering as  it  did  to  allow  the  railroad  com- 
pany to  select  the  line  which  should  be  fol- 
lowed, even  had  it  been  Indefinite,  was  not 
one  of  which  the  railroad  company  can  Just- 
ly complain.  The  amendment  was  germane,  i 
and  properly  allowed. 

4.  It  Is  provided  by  section  4CT9  of  the 
Civil  Code  that  the  entering  of  an  appeal 
and  the  proceedings  thereon  in  condemns  tiou 
cases  "shall  not  hinder  or  delay  in  any  way 
the  work  or  the  progress  thereon,  if  the  ap- 
plicant to  condemn  shall  pay  or  tender  to 
the  owner  the  amount  of  the  award,  and  iu 
case  of  the  refusal  of  the  owner  to  accept 
the  same,  deposit  the  amount  awarded  witii 
the  clerk  of  the  superior  court  for  the  benefit  I 
of  the  owner."  It  appears  that  in  the  pres- 
ent case  the  telegraph  company  appealril 
from  the  award  of  the  assessors,  deposltiuu' 
with  the  clerk  of  Chatham  superior  court  tlic 
sum  of  $6,000  (the  amount  of  the  awanli. 
and  proceeded  with  the  work  of  erecting  tin- 
line.  It  is  contended  by  the  railway  coiu- 
pany  that  this  was  not  a  compliance  with 
the  law  upon  the  subject,  because  the  Code 
section  above  quoted  had  no  reference  to 
telegraph  companies  condemning  the  right  of 
way  of  railroad  companies ;  and  that,  even  If 
section  4679  Is  applicable  to  such  a  case,  the 
words  "clerk  of  the  superior  court,"  therein 
used,  are  applicable  to  the  clerk  of  the  su- 
perior court  of  the  county  where  the  laud 
lies  which  Is  sought  to  be  condemned,  and 
consequently  a  single  deposit  in  the  county 
where  the  proceedings  were  had  Is  not  suffi- 
cient to  meet  the  requirements  of  the  law. 
We  do  not  think  that  there  is  any  merit  in 
this  contention.  It  Is  true  that  section  4679 
of  the  Civil  Code,  as  originally  enacted,  had 
reference  to  appeals  in  condemnation  pro- 
ceedings brought  in  the  county  where  the 
land  sought  to  be  condemned  was  located. 
But  the  act  of  1888,  as  we  have  before  said, 
made  provision,  in  a  case  where  a  telegraph 
company  sought  to  condemn  portions  of  the 
right  of  way  of  a  railroad  company,  for 
the  condemnation  proceedings  to  be  had  in  a 
single  county.  We  know  of  no  good  reason 
why  this  method  should  not  be  effectual  iu 
protecting  the  landowners.  The  law  iu  re- 
gard to  appeals  was  left  nnchanged.  and, 
reading  section  4679  of  the  Civil  Code  iis 
amended  by  the  act  of  1898,  and  giving  tlie 
words  "clerk  of  the  superior  court"  that 
meaning  which  is  most  consonant  with  tbe 
evident  legislative  Intent,  It  is  clear  that,  in 
order  to  enable   the   telegraph   company   to 
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proceed  with  Its  work  pending  the  appeal, 
it  is  only  necessary  for  it,  after  the  refusal 
ef  the  railroad  company  to  accept  Its  tender 
of  the  amount  of  the  award,  to  deposit  that 
amount  in  the  office  of  the  clerk  of  the  su- 
perior court  of  the  county  where  the  con- 
demnation proceedings  were  had. 

In  the  elaborate  brief  filed  by  the  able 
counsel  for  the  plaintiff  in  error  many  points 
are  presented  which  are  to  a  large  extent 
reiterations  of  those  disposed  of  In  the  fore- 
going discussion.  We  have  gone  carefully 
and  laboriously  over  the  volumlnons  record 
and  the  briefs  of  counsel  on  each  side  of 
the  ease,  and  have  reached  the  conclusion 
that  the  court  below  did  not  err,  for  any 
reasons  assigned  In  the  bill  of  exceptions, 
in  granting  the  injunction  which  is  the  sub- 
ject-matter of  review. 

Judgment  affirmed.  All  the  justices  concnr- 
ring.  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


COLEMAN  &  BURDEN  CO.  t.  RICE. 

(Supreme  Court  of  Georgia.    June  6,  1002.) 

ASSIGNMENT    FOR    BENEFIT   OF    CREDITORS- 
RESERVATIONS— VALIDITY— SAL.E  UNDER 
POWER— RIGHTS  OF  PURCHASERS. 

1.  The  prorislons  of  sectious  2710  and  2711 
of  the  Ciril  Code,  which  provide  that  no  as- 
tigiiment  shall  be  set  aside  except  in  a  direct 
proceeding  for  that  purpose,  to  which  the  as- 
signee and  assiguor  shall  be  parties,  refer  to 
such  assignments  as  are  made  under  Act  1891, 
the  law  relating  to  which  is  codified  in  section 
2086  et  seq.  of  the  Ciril  Code. 

2.  An  assigument  or  transfer  by  a  debtor, 
insolreut  at  the  time,  of  any  kind  or  charac- 
ter of  property,  when  any  trust  or  benefit  Is 
reserved  to  the  assignor,  is  fraudulent  and 
Toid.  Civ.  Code,  i  2695  (1).  Being  void,  such 
transfer  or  assignment  may  be  attacked,  by  a 
party  interested,  in  either  a  direct  or  collateral 
iegal  proceeding,  when  it  is  sought  to  l>e  set 
np. 

3.  If  an  assignment  or  ti'ansfer  of  this  char- 
acter is  made  to  a  named  trustee,  with  power 
of  sale,  au  execntion  of  the  power  conveys  no 
title  to  a  purchaser,  and  a  deed  purporting  to 
cronvey  to  him  any  part  of  the  property  »o 
transferred  is  likewise  void. 

4.  If,  however,  the  purchaser  at  such  at- 
tempted sale,  at  the  time  of  the  transfer,  held 
a  valid  lien  by  mortgage  on  the  property  he 
sought  to  purchase,  and  neither  before  nor 
after  eu(^  sale  gave  up,  relinquished,  or  can- 
celed his  lien  or  agreed  or  intended  to  do  so, 
there  was  no  merger  of  the  lien  with  the  title 
sought  to  he  conveyed,  but  the  same  remained 
intact  and  capable  of  enforcement.  Aliter, 
if  be  did,  as  a  consequence  of  his  purchase, 
cancel  and  relinquish  his  lieu,  or  if  he  intend- 
ed to  do  so.  Woodside  v.  Lippold,  39  S.  E. 
400.  113  Ga.  877,  and  cases  cited. 

■^1.  As  snch  lien  created  no  title,  it  was,  un- 
der the  pleadings  and  agreed  statement  of  facts 
in  this  case,  error  to  rule  that  the  property 
was  not  subject  to  the  execution  of  a  creditor 
whose  judgment  was  junior  to  the  lien  of  the 
mortKage;  but  the  court  should,  under  the 
pleadings  and  the  facts  which  appear  in  the 
record,  have  entered  a  decree,  establishing  and 
enforcing  the  lien  of  the  mortgage  against  the 
property  which  it  described,  superior  in  dignity 
to  the  judgment  of  the  plaintiff  in  fi.  fa. 

(Sylhibus  by  the  Court.) 


Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  between  the  Coleman  &  Burden 
Company  and  one  Bdce.  From  a  Judgment, 
the  Coleman  &  Burden  Company  brings  er- 
ror.   Reversed. 

Geo.  S.  Jones,  for  plaintiff  in  error.  Har- 
deman, Davis  &  Turner,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  accomit  of  sickness. 


WILSON  et  al.  v.   PARR  «t  al. 
(Supreme   Court  of   Georgia.     June  7,   1902.) 

JUDGMENT  —  COLLATERAL     ATTACK  —  BANK- 
RUPTCY—RECEIVERS— DELIVERY  OF 
ASSETS  TO  TRUSTEE. 

1.  Whether  a  court  of  the  United  States  hav- 
ing jurisdiction  in  bankruptcy  has  or  has  not 
authority,  under  the  bankrupt  law,  to  adjudge 
that  a  partnership  which  has  been  dissolved 
by  the  death  of  one  of  the  partners,  and  whose 
assets  are  in  the  hands  of  a  surviving  part- 
ner, is  a  bankrupt,  cannot  be  collaterally  rais- 
ed in  a  court  of  tnis  state,  when  such  an  ad- 
judication has  in  fact  been  made,  hut  that  ad- 
judication will  be  daly  respected  by  the  courts 
of  this  state. 

2.  In  such  a  case  it  is  not  erroneous  for  a 
superior  court,  which  had  within  four  months 
prior  to  the  adjudication  in  bankruptcy  ap- 
pointed a  receiver  to  take  charge  of  and  ad- 
minister the  assets  of  such  partnership,  to 
grant  au  application  that  the  receiver  deliver 
those  assets  to  the  trustee  in  bankruptcy. 

3.  Such  couL-t,  however,  may.  and  should 
first,  charge  the  assets  so  to  be  delivered  with 
the  payment  of  the  costs  and  expenses  incur- 
red m  brihgiug  the  same  into  the  state  court, 
before  requiring  the  delivery  to  he  made  to 
the  trustee. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Clarke  county; 
R.  B.  Russell,  Judge. 

Proceedings  between  H.  R.  Wilson,  admin- 
istrator, and  others  and  F.  L.  Parr  and  oth- 
ers. From  the  judgment  rendered.  Parr  and 
others  bring  error.    Affirmed. 

Strickland  &  Green,  for  plaintiffs  In  error. 
S.  C.  Upson  and  Sol  Flatan,  for  defendants 
in  error. 

LITTI.B,  J.  By  an  order  duly  granted  by 
Judge  William  T.  Newman,  presiding  in  the 
United  States  district  court  for  the  Northern 
district  of  Georgia,  In  the  matter  of  Parr  & 
Wilson,  bankrupts,  leave  was  granted  to  the 
Van  Camp  Packing  Company,  Gilpin,  Lang- 
don  &  Co.,  and  the  Empire  Liquor  Company, 
to  proceed  in  the  state  court  in  the  name  and 
for  the  use  of  the  trustee  in  bankruptcy,  by 
a  proper  petition,  to  have  the  said  state  court 
grant  an  order  directing  its  receiver,  West,  to 
turn  over  to  the  trustee  In  bankruptcy  all  the 
assets,  property,  money,  and  effects  belong- 
ing to  the  estate  of  Parr  &  Wilson,  bankrupts, 
in  accordance  with  said  leave  given,  the  par- 
ties referred  to  filed  a  petition  in  tiie  superioi 
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court  of  Clarke  county,  settiug  out,  In  brief, 
the  following  as  a  statement  of  facts:  Petl- 
tionox  are  creditors  of  Parr  &  Wilson,  who 
have  been  legally  and  duly  adjudicated  bank- 
i^pts  within  the  porrlew  of  the  act  of  con- 
gress relating  to  bankruptcy;  have  properly 
proved  their  claims  In  the  bankruptcy  court, 
and  their  claims  have  been  allowed  by  said 
court.  At  the  first  meeting  of  creditors,  H.  S. 
West  was  duly  appointed  trustee  of  the  estate 
of  Parr  &  Wilson,  bankrupts,  gave  bond,  and 
accepted  said  office  of  trustee.  Since  his  ap- 
pointment and  qualification.  West,  trustee, 
has  reported  to  the  referee  in  bankruptcy 
that  the  funds  belonging  to  the  estate  of  Parr 
&  Wilson  are  In  the  hands  of  West,  receiver, 
and  that  the  receiver  refuses  to  turn  over 
to  him  said  funds.  After  West  had  so  report- 
ed, petitioners  filed  in  the  district  court  of  the 
United  States  a  petition  setting  forth  the  facts 
reported.  On  a  hearing  of  said  petition  the 
receiver  and  the  moving  creditors  in  the  state 
court  proceeding  appeared  and  were  made  par- 
tlea,  and  after  argument  his  honor.  Judge 
Newman,  passed  the  order  before  recited. 
Thereupon  the  petitioners  prayed  that  a  rule 
nisi  issue,  requiring  West,  as  receiver,  and 
the  plahitiffs  in  the  state  court  to  show  cause 
why  such  receiver  should  not  be  directed  to 
turn  over  to  the  trustee  In  bankruptcy  the 
assets,  property,  money,  and  effects  belonging 
to  the  estate  of  Parr  &  Wilson,  bankrupts. 
When  this  petition  was  presented  a  rule  nisi 
was  issued,  and  for  cause  the  respondents  al- 
leged that  theretofore,  in  the  state  court,  they 
had  filed  a  bill  against  Parr  as  surviving  part- 
ner, to  force  him  to  pay  the  debts  and  settle 
up  the  partnership,  and  West  was  appointed 
receiver  under  that  petition,  and  took  charge 
of  the  assets  belonging  to  Parr  &  Wilson; 
tliat,  after  the  death  of  Wilson,  Parr  contin- 
ued business  under  the  name  of  Parr  &  Wil- 
son, and  contracted  a  number  of  debts  which 
were  not  paid.  After  West  was  appointed  re- 
ceiver, Parr,  desiring  to  prefer  certain  of  his 
creditors,  had  them  file  a  proceedtag  against 
him  and  against  the  firm  of  Parr  &  Wilson, 
nnd  have  them  declared  bankrupts,  without 
notice  to  the  respondents,  and  the  firm  of 
Parr  &  Wilson  %vas  adjudicated  bankrupt. 
This  adjudication,  while  it  was  against  the 
firm,  was  fraudulent,  aud,  so  far  as  concerns 
the  plaintiffs,  void  for  the  reason  that  they 
were  the  only  creditors  of  Parr  &  Wilson;  all 
the  others  being  creditors  of  Parr  alone.  Peti- 
tioners in  the  bankruptcy  proceeding  were 
small  creditors  of  F.  L.  Parr,  and  their  debts 
were  contracted  aftor  the  death  of  Wilson, 
and  they  were  not  interested  In  any  way  In 
the  assets  of  Parr  &  Wilson.  The  state  court, 
havhig  seized  the  assets  of  that  firm  for  the 
purpose  of  settling  its  debts,  should  retain  the 
case  until  the  real  creditors  of  Parr  &  Wilson 
are  paid  and  the  partnership  has  settied  with 
the  administrator  of  Wilson,  and  the  remain- 
ing sum  should  then  be  turned  over  to  the 
trustee  in  bankruptcy.  There  was  uo  question 
concerning  bankruptcy  in  the  original  petition 


filed  by  them  in  the  state  court,  but  it  con- 
tained questiouB  to  be  settled  by  the  state 
court  alone. 

There  appears  in  the  record  a  copy  of  the 
original  petition,  under  which  the  receiver 
was  appointed,  which  contains  more  in  de- 
tail a  statement  of  the  facts  whicb  were 
set  out  in  the  answer  of  the  reepondents. 
The  case  made  by  the  petition  and  answei-s 
was  heard  by  Judge  Russell,  of  the  state 
court,  and  an  arise  was  passed  by  taim  to 
the  following  effect:  That  thore  were  ques- 
tions Involved  in  this  case  whuch  must  ul- 
timately be  determined  by  a  court  of  bank- 
ruptcy, and  it  was  therefore  to  the  interests 
of  all  concerned  that  the  entta-e  case  be  tried 
in  the  same  court;  that  all  the  papers  in  the 
case  be  trausferred  to  the  bankrupt  court, 
and  the  judge  of  that  court  take  jurisdiction 
of  all  the  questions  made;  that  West,  re- 
ceiver, pay  all  the  costs  of  the  case  in  the 
state  court,  and  pay  to  himself  $250,  com- 
missions, services,  aud  expenses  as  receiver 
to  date,  and  pay  to  counsel  for  the  receiver 
$250  for  their  services  in  filing  the  petition 
and  bringing  the  fund  Into  court  and  for  also 
representing  the  receiver;  and  that  he  pay 
over  the  remaining  money  in  hand,  and  turn 
over  any  money  carried  by  the  receivership, 
to  West,  trustee.  The  respondents  to  the 
petition  excepted  to  this  ruling  and  order  ou 
the  ground  that  the  court  erred  in  holding 
that,  under  the  pleadings  and  record  as 
made,  there  was  any  bankrupt  question  to 
settie;  and  that  the  coiurt  also  erred  in 
transferring  the  case  from  the  state  court  to 
the  bankrupt  court,  and  In  rendering  the 
Judgment  recited.  The  petitioners  who  pray- 
ed for  the  order  of  ti-ansfer  filed  a  cross 
bill  of  exceptions,  complaining  that  the  court 
erred  in  directing  West  as  receiver  to  pay 
the  costs  aud  the  expenses  of  the  receiversliip 
proceedings  in  the  state  court,  and  that  the 
trial  judge  also  erred  in  directing  the  re- 
ceiver West  to  pay  liimself  commissions,  etc.. 
and  counsel  fees  out  of  the  fund  to  his  band ; 
it  being  alleged  that  the  state  court  was  with- 
out jurisdiction  to  order  such  payment. 

1.  It  is  claimed,  by  the  answer  of  some 
of  the  defendants  to  the  petition  filed  by  the 
creditors  of  the  bankrupts,  that  the  adjudi- 
cation in  bankruptcy  was  fraudulent  and  void 
in  so  far  as  those  respondents  were  con- 
cerned, for  reasons  set  forth  by  them.  It 
is  enough  for  us  to  say,  in  reply  to  this  con- 
tention, that,  when  an  adjudication  in  bank- 
ruptcy has  in  fact  been  had  by  the  banli- 
ruptcy  court,  such  an  adjudication  will  be 
respected  by  the  state  court,  and  the  latter 
court  will  not,  after  a  regular  adjudication 
has  been  .had,  enter  Into  an  inquiry  as  to 
whether  such  adjudication  was  fraudulent 
or  void.  Mr.  Black,  in  the  first  volume  of  his 
work  on  Judgments  (section  248),  citing  the 
case  of  Chapman  v.  Brewer,  114  U,  S.  158, 
5  Sup.  Ct.  700,  29  h.  Ed.  83,  which  upon 
exaniiuatiou  seems  to  support  his  text,  de- 
clares: "An  adjudication  in  bankruptcy. 
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having  been  made  by  a  court  having  Juris- 
dictioQ  of  tlie  subject-matter,  upon  the  vol- 
untary appearance  of  the  bankrupt,  and  be- 
ing correct  In  form,  Ib  conclusive  of  the  fact 
decreed,  and  cannot  be  attacked  collaterally 
in  a  suit  brought  by  the  assignee  against  a 
person  claiming  an  adverse  Interest  In  the 
property  of  the  bankrupt"  and  Mr.  Free- 
man, In  his  work  <m  Judgments  (volume  2, 
I  337),  declares  that  discharges  In  bankruptcy 
and  oth«'  orders  and  decrees  of  courts  of 
bankruptcy  cannot  be  collaterally  impeached 
by  proving  them  to  be  irregular,  for  which 
proposition  be  cites  a  number  of  cases  found 
in  note  1  on  page  612.  See,  also,  Brady  n 
Brady,  71  Ga.  71.  Many  other  autborltiea 
could  readily  be  cited  to  prove  that,  where 
an  adjudication  in  bankruptcy  has  been 
made  by  a  court  of  competent  Jorisdlctlon, 
such  adjudication  will  be  respected  by  the 
state  court,  and  the  question  whether  It  was 
erroneously  made  or  not  will  not  be  enter- 
tained by  such  court  but  the  whole  matter 
will  be  relegated  to  the  proper  bankruptcy 
court  In  which  such  adjudication  was  bad, 
and  there  the  parties  complaining  may  and 
can  have  all  objections  to  the  regularity  of 
the  proceedings  of  such  court  considered  and 
passed  on. 

2.  It  Is  farther  claimed  that  the  court 
erred  in  directing  its  receiver  to  turn  over 
to  the  trustee  in  bankruptcy  the  property 
and  assets  of  Parr  8c  Wilson.  We  cannot 
agree  to  this  view.  Assuming,  as  we  must, 
under  the  pleadings  in  tills  case,  that  the 
firm  of  Parr  &  Wilson  was  regularly  adjudi- 
cated bankrupt  by  a  court  of  competent  Ju- 
risdiction, it  follows  that  the  state  court 
could  not  properly  administer  and  divide  the 
estate  of  the  bankrupts  among  their  credit- 
ors under  the  pleadings  as  they  stand  in  the 
state  court  and  it  must  be  apparent  that 
only  a  court  of  bankruptcy  can  do  so.  Hav- 
ing all  the  proper  parties  before  it,  it  has 
jurisdiction  to  settle  priority  and  determine 
facta,  and,  in  doing  so,  full  protection  can 
be  given  the  rights  of  all  creditors.  It  was 
ruled  by  Judge  Adams,  in  the  United  States 
district  court  of  the  Southern  district  of 
Xew  York,  under  the  present  bankruptcy  act, 
that  where  the  property  of  a  corporation  Is 
levied  on  by  execution,  and  thereafter  a 
temporary  receiver  is  appointed  in  a  volun- 
tary proceeding  for  the  dissolution  of  the 
corporation  on  the  ground  of  Its  Insolvency, 
a  recelro'  in  bankruptcy  subsequently  ap- 
pointed is  entitled  to  the  custody  of  the 
property,  but  that  In  view  of  the  comity 
which  exists  between  the  federal  and  state 
courts,  and  the  fact  that  the  temporary  re- 
ceiver is  an  officer  of  the  state  court,  and 
acting  under  its  Immediate  direction,  an  ap- 
plication for  an  order  specifically  directing 
the  sheriff  and  temporary  receiver  to  turn 
over  the  property  to  the  receiver  in  bank- 
ruptcy should  be  made  to  the  state  court.  In 
re  Lengert  Wagon  Co.,  6  Am.  Bankr.  R.  535, 
110  Fed.  927.    The  supreme  court  of  Rhode 


Island,  in  the  case  of  Mauran  v.  Carpet  Lin- 
ing Co.,  6  Am.  Bankr.  R.  734,  50  AU.  331, 
887,  ruled  that  "the  word  'Judgment'  in 
section  67f  of  the  bankrupt  act  Is  sufficiently 
broad  to  apply  to  the  judgment  of  a  state 
court  in  appointing  a  receiver  of  an  Insol- 
vent corporation,  obtained  within  three 
months  of  an  adjudication  as  an  involuntary 
bankrupt"  and  that  "on  application  to  the 
state  court  by  the  trustee  in  bankruptcy  of 
an  Insolvent  corporation  which  had  been 
adjudged  an  involuntary  bankrupt  the  funds 
in  the  hands  of  the  receiver  of  said  corpora- 
tion, appointed  by  the  state  court  twelve 
days  prior  to  the  filing  of  the  petition  in 
bankruptcy,  la  what  was  practically  an  In- 
solvency proceeding,  must  be  turned  over  to 
him  for  administration  In  the  bankruptcy 
proceedings."  See,  also,  Sellgman  v.  Ferst 
57  Ga.  501;  Same  v.  Saussy,  60  Ga.  20.  It 
la  therefore  ruled,  both  on  principle  and  au- 
thority, that  the  Judge  committed  no  error, 
under  the  facts  In  the  record  in  this  case.  In 
directing  the  receiver  appointed  by  the  State 
court  to  turn  over  the  assets  in  his  hands  as 
receiver  to  the  trustee  in  bankruptcy. 

3.  The  defendants  In  error,  by  their  cross 
bill  of  exceptions,  complain  that  the  Judge 
erred  in  granting  so  much  of  the  order  as 
directed  West,  receiver,  to  pay  the  costs  of 
the  receivership  proceedings  in  the  state 
cotirt,  and  in  likewise  ordering  him  to  pay 
himself  $260  for  commissions,  services,  and 
expenses  as  receiver,  and  the  sum  of  $250 
to  the  attorneys  as  fees  for  bringing  the 
fund  into  court  and  for  representing  the 
receiver,  all  of  said  sums  having  been  or- 
dered to  be  paid  out  of  the  fund  held  by  the 
receiver  of  the  state  court,  and  which  arose 
from  the  sale  of  the  property  of  the  defend- 
ants under  orders  taken  in  the  original  equi- 
table proceeding  in  the  state  court,  under 
which  the  receiver  was  appointed.  It  seems 
to  us  that  it  was  eminently  proper  for  the 
costs  and  enumerated  expenses  of  the  re- 
ceivership in  the  state  court  to  have  been 
ordered  paid  from  the  fund  before  the  same 
was  turned  over  to  the  trustee  in  bank- 
ruptcy. The  services  of  the  receiver  and  his 
attorneys  inured  to  the  benefit  of  the  cred- 
itors of  the  bankrupt  They  were  rendered 
under  the  order  of  the  state  court  and  the 
ftmd  in  that  court  was  the  result  of  the  serv- 
ices of  the  receiver  and  hla  attorneys  acting 
under  the  orders  of  the  court,  and  ought  to 
be  paid.  As  this  fund  in  any  court  would  be 
properly  chargeable  with  such  costs  and  ex- 
penses, and  as  the  services  of  both  the  re- 
ceiver and  the  attorneys  in  the  original 
equitable  petition  were  concluded  Vy  the  or- 
der of  transfer,  there  existed  no  reason  why. 
before  the  transfer  was  made,  the  expenses 
of  raising  the  fund  transferred  should  not 
be  paid.  In  .the  case  of  Mauran  v.  Carpet 
Lining  Co.,  supra,  it  was  ruled  that:  "Un- 
der the  general  rule  that  a  receiver  holding 
property  under  the  order  of  the  court  for 
the  benefit  of  the  party  entitled  to  it  should 
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be  paid  from  the  funds,  as  a  part  of  tlie  ex- 
pense of  tbe  proceeding,  tlie  fund  or  estate 
in  his  hands,  with  reference  to  a  party  enti- 
tled to  it,  is  the  surplus  orer  the  charges 
allowed  to  the  receiver,  and  the  trustee  in 
bankruptcy  is  vested  only  'with  the  title  of 
the  bankrupt  as  of  the  date  he  was  adjudi- 
cated a  bankrupt.'  The  court,  on  further 
consideratiou,  held  that  the  receiver's  fees 
and  expenses  incurred  before  tbe  adjudica- 
tion should  be  allowed  to  him,  and  the  bal- 
ance of  the  funds  turned  over  to  the  trus- 
tee." In  the  case  of  Selignran  v.  Fcrst,  su- 
pra, this  court  directed  that  "funds  in  the 
hands  of  tbe  receiver  appointed  by  the  state 
court  be  surrendered  to  said  trustees  [in 
bankruptcy]  except  so  much  thereof  as  is 
legally  necessary  to  defray  the  costs  and  ex- 
penses of  collecting  the  fund  and  securing 
It  until  the  order  of  surrender  shall  be  grant- 
ed." No  point  is  made  in  the  briefs  of  coun- 
sel that  such  costs  and  expenses  could  not 
properly  be  claimed  after  the  date  of  the 
adjudication  In  bankruptcy,  and  there  is 
nothing  in  the  record  before  us  which  estab- 
lishes the  fact  that  any  of  the  sums  allowed 
to  be  paid  out  of  the  fund  were  for  coats  and 
expenses  subsequent  to  the  date  of  the  ad- 
judication, but  the  objection  seems  to  be 
predicated  on  the  allowance  of  any  costs  and 
expenses  from  the  fund  in  the  hands  of  the 
receiver.  There  Is  no  reason  why  the  state 
court  should  have  sent  its  officers  to  the 
bankruptcy  court  to  secure  pay  for  their 
services  to  which  they  were  justly  entitled, 
and  from  which  the  fund  to  be  distributed  in 
the  court  of  bankruptcy  arose.  It  is  our 
opinion  that  the  court  committed  no  error, 
under  the  evidence  set  out  in  the  record,  in 
directing  these  costs,  fees,  and  expenses  to 
be  paid  out  of  the  fund  before  tbe  same  was 
turned  over  to  the  trustee  In  bankruptcy. 

Judgment  on  the  main  and  cross  bill  of 
exceptions  affirmed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


ACME  BREWING  CO.  v.  CENTRAL  H.  & 

BANKING  CO.  OF  GEORGIA. 

(Supreme  Court  of  Georgia.    June  4,  1902.) 

LOST  DEED  —  ESTABLISHMENT  —  EVIDENCE  — 
EXECUTION  BY  CITY— DOCUMENTAHY  EVI- 
DENCE—EJECTMENT— ADVERSE  POSSESSION 
—VALUE  OP  LAND— REMARKS  OF  COURT- 
COLOR  OP  TITLE— OPINION  EVIDENCE— JUDG- 
MENT—ENCROACHMENT  ON  STREET. 

1.  When  it  appears  that  cue  who  held  a  deed 
to  described  land  sold  all  the  property  em- 
brnced  therein  to  au()ther,  and  executed  and 
delivered  to  the  purchaser  a  conveyance  of 
the  same.  K  is  not  necessary  for  a  party  seek- 
ing to  establish  the  loss  of  the  deed  first  meu- 
tioned  to  show  that  it  is  not  in  the  possession, 
custody,  or  control  of  the  grautee  in  the  same, 
in  the  absence  of  proof  that  he  retained  pos- 
session of  the  same  after  he  had  sold  tbe  laud 
which  it  covered;  the  presumption  in  such  a 
case  being  that  this  deed  was  delivered  by  him 
to  tbe  person  to  whom  be  conveyed  the  prop- 
erty. 

2.  Where,  after  proof  of  the  loss  of  the  orig- 


inal, a  certified  copy  of  tbe  record  of  an  in- 
strument purporting  to  be  tbe  deed  of  a  mu- 
nicipal corporatibu,  and  reciting  that  the  gran- 
tor had  caused  the  common  seal  of  tbe  cor- 
poration to  be  affixed  thereto  by  tbe  clerk  of 
the  city,  was  offered  in  evidence;  and  there 
appeared  upon  the  same,  after  tbe  signature  of 
the  person  executing  it  as  mayor,  a  scroll 
with  the  word  "Seal"  written  in  it,  an  objec- 
tion to  its  introduction  in  evidence  upon  the 
ground  that  the  seal  of  the  municipal  corpora- 
tion was  not  attached  to  the  deed  was  prop- 
erly overruled. 

3.  A  deed  executed  in  1854,  purporting  upon 
its  face  to  be  made  by  the  mayor  and  council 
of  the  city  of  Macon,  and  to  convey  to  tbe 
grantee  therein  named  a  described  portion  of 
the  southwest  commons  of  the  city,  reciting 
that  the  grantor  "bath  caused  these  presents 
to  be  subscribed  to  by  the  mayor  of  the  city 
of  Macon,  and  the  common  seal  of  said  city 
to  be  hereunto  affixed  by  tbe  clerk  of  suid 
city,"  attested  by  the  clerk  and  sealed  with 
the  corporate  seal,  ia  the  deed  of  the  munici- 
pal corporation,  although  not  si^ed  in  the  cor- 
porate name  of  tbe  muuicipaUty,  but  in  tbe 
name  of  a  particular  person  as  mayor. 

4.  In  view  of  other  documentary  evidence 
introduced  by  the  plaintiff,  there  was  no  error 
in  overruling  the  objection  to  the  certified  copy 
of  tbe  deed  from  the  municipal  corporation  to 
the  grantee  named  therein  upon  ue  ground 
that  it  did  not  sustain  tbe  allegation  of  the 
petition,  in  that  it  did  not  show  that  the  deed 
conveyed  lot  2  in  block  12  "according  to 
Schwabb's  map." 

5.  The  proof  as  to  the  identification  and  exe- 
cution of  the  Schwabb  map  was  suffldeut  to 
authorize  its   introduction   in   evidence. 

6.  In  an  action  of  ejectment,  wherein  the  de- 
fendant relied  upon  adverse  possession  for 
seven  years  under  color  of  title,  it  was  not 
erroneous  to  refuse  to  permit  a  witness  for  the 
defendant  to  testify  that  its  possession  was 
notorious.  The  testimony  would  have  been 
simply  as  to  a  conclusion  of  tbe  witness. 

7.  Where  in  such  a  case,  under  the  pleadings, 
testimony  as  to  the  value  of  the  land  in  con- 
troversy, without  the  improvements  placed 
thereon  by  tbe  defendant  and  those  under 
whom  it  claims,  is  relevant,  the  value  of  the 
land  to  be  proved  is  its  market  value,  and  not 
what  it  may  have  been  worth  to  the  defend- 
ant for  a  particular  purpose. 

8.  It  Is  erroneous  for  tbe  trial  judge  to  ex- 
press bis  opinion  as  to  tbe  effect  of  evidence 
m  the  case,  and  this  is  true  though  under  the 
evidence  there  may  not  be  room  for  doubt  as 
to  tbe  correctness  of  tbe  opinion  expressed  by 
the  judge. 

9.  Where  tbe  question  whether  one  entered 
into  possession  of  land  in  good  faith  is  involv- 
ed In  a  case,  it  is  competent  for  him  to  testify 
afllrmatively  that  he  paid  for  it  in  good  faith. 

10.  It  is  not  erroneous  to  refuse  to  allow  the 
introduction  of  parol  evidence  as  to  the  con- 
tents of  a  paper  alleged  to  be  lost,  when_  the 
evidence  as  to  its  loss  fails  to  show  that  it  i?) 
not  in  the  possession  of  a  person  who  would 
be  a  natural  and  proper  custodiau  of  the  same. 

11.  One  who  purchases  land  from  another, 
and  who,  without  written  evidence  of  title,  is 
placed  by  the  seller  in  possession  of  the  same, 
does  not  hold  under  color  of  title,  although  his 
vendor  may  have  what  would  be  color  of  title 
in  him  if  ne  were  in  possession  of  the  prem- 
ises. 

12.  Even  granting  that  the  opinion  of  a  wit- 
ness for  the  plaintiff,  testifying  as  an  expert, 
as  to  tbe  cost  of  the  brickwork  constituting 
tbe  foundation  upon  which  certain  boilers  were 
erected  was  inadmissible,  because  he  admitted 
that  he  did  not  know  how  deep  the  founda- 
tion work  extended  into  tbe  earth,  an  assign- 

?  11.  See  Adverse  Possession,  voL  1,  Cent  Dig.   I 

398. 
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ment  of  error  upon  the  admission  of  sneh  tes- 
timony over  the  objection  of  the  defendant  is 
without  merit,  when  it  appears  that  this  same 
witness  gave  precisely  the  same  opinion,  based 
upon  a  description  of  the  foundation,  includ- 
ing the  depth  to  which  it  extended,  given  in 
the  testimony  of  a  witness  for  the  defendant. 

13.  Where,  in  an  action  for  the  recovery  of 
land,  the  pleas  of  the  defendant  and  the  evi- 
dence make  a  case  to  which  the  act  of  De- 
cember 21,  1897,  is  applicable,  and  it  is  ad- 
mitted that  the  value  of  the  improvements  set 
np  by  the  defendant  exceeds  tee  amount  of 
the  mesne  profits,  it  is  erroneous  to  allow  the 
plaiutiff  to  elect  to  take  a  money  verdict  for 
the  value  of  the  land  and  the  mesne  profits, 
and  to  thereupon  charge  the  jury  that,  "under 
the  election  made  by  the  plaintiff  in  the  case, 
the  jury  would  have  the  right,  should  the  plain- 
tiff be  entitled  to  recover,  to  say  what  the 
value  of  the  land  was,  and  what  the  value  of 
the  mesne  profits  are,  and  to  provide  further 
that,  upon  defendant  paying  the  amount  of  the 
land  aud  the  mesne  profits,  the  title  to  the 
lot  should  vest  in  defendant,  and,  in  the  event 
defendant  should  not  be  willing  to  pay  that 
amount,  that  it  should  be  sold,  and  the  amount 
devoted  to  the  payment  of  the  amount  the 
plaintiff  recovered  for  the  value  of  the  land 
and  the  mesne  profits." 

14.  Where,  in  such  a  case  as  that  just  above 
stated,  the  defendant  sets  up  improvements 
placed  upon  the  land  by  another  person,  un- 
der whom  the  defendant  holds,  aud  the  proof 
shows  that  the  premises  sued  for,  prior  to  the 
possession  of  the  defendant,  were  placed  in 
the  hand?  of  a  recdver  as  the  property  of 
such  third  par^,  the  fact  that  the  property 
was  in  possession  of  the  receiver  will  not  pre- 
vent the  plaintiff  from  recovering  mesne  prof- 
its for  the  time  the  receiver  held  it,  if  the  plain- 
tiffs, in  the  absence  of  the  receivership,  would 
have  been  entitled  to  recover  mesue  profits 
BccmiuK  during  this  period. 

15.  Where  a  city  lot  has,  by  lawful  authority 
and  grant  of  the  municipal  corporation,  been 
permanently  enlarged  by  the  addition  thereto 
and  the  incorporation  therein  of  an  encroach- 
ment upon  a  public  street,  by  which  the  orig- 
inal lot  has  been  so  extended  as  to  embrace 
territory  w^hich  was  formerly  a  part  of  such 
street,  the  land  covered  by  the  encroachment 
belongs  to  the  person  holding  the  legal  title  to 
the  lot  as  it  originally  stood,  although  the  en- 
croachment may  have  been  granted  on  the 
application  of  another  person  who  claimed  to 
be  the  owner  of  the  lot.  The  true  owner  of 
the  lot,  in  an  action  to  recover  the  same  and 
The  encroachment,  is,  upon  establishing  his 
title  to  the  former  and  the  existence  of  the 
latter,  entitled  to  recover  all  the  land  embraced 
within  the  lot  as  enlarged  by  the  encroachment, 
and  also  mesne  profits  thereon,  if  sued  for  and 
proved. 

16.  There  was  no  merit  in  the  other  questions 
made  in  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Ejectment  by  the  Central  Railroad  & 
Banking  Company  of  Georgia  against  the 
Acme  Brewing  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Re- 
versed. 

Estes  &  Jones  and  Hardeman,  Davis,  Tur- 
ner &  Jones,  for  plaintiff  in  error.  Hall  & 
Wimberly,  for  defendant  In  error. 

FISH,  J.  The  Central  Railroad  &  Bank- 
ing Company  brought  an  action  of  ejectment 
against  the  Acme  Brewing  Company  to  re- 
cover "part  of  lot  2  in  block  12  in  the  South- 


western commons  of  the  city  of  Macon,  as 
fully  described  and  laid  out  by  Augustus 
Schwabb,  city  engineer,  in  the  map  and  aar< 
vey  made  by  him  of  that  portion  of  the  city 
of  Macon  known  as  the  'Southwestern  Com- 
mons'  of  said  city;  said  map  being  made  in 
October  and  November,  1851,  and  being  the 
ofSclal  map  and  survey  of  that  portion  of  the 
city  of  Macon";  the  tract  sued  for  being 
also  described  by  metes  and  boimds,  and 
Including  an  encroachment  upon  Hammond 
street,  which  was  one  of  the  boundaries  of 
the  same.  There  was  also  a  count  for  mesne 
profits.  In  addition  to  the  plea  of  not  guilty, 
the  defendant  pleaded  prescriptive  title, 
based  upon  adverse  possession,  under  a  bona 
flde  claim  of  right,  by  it  and  its  predecessors 
in  title,  for  more  than  seven  years,  under 
written  evidence  of  title,  aud  also  that  It 
and  its  predecessors  in  title  went  into  posses- 
sion of  the  premises  sued  for  in  good  faith, 
and,  while  in  the  bona  flde  possession  there- 
of, made  permanent  improvements  thereon 
of  the  value  of  $20,000,  and  that  the  land, 
independently  of  these  improvements,  did 
not  exceed  In  value  $300,  and  bad  no  rental 
value,  except  such  as  might  be  given  it  by 
reason  of  the  Improvements  thus  placed 
upQn  It  It  prayed  that,  if  Its  title  was  held 
not  good,  the  value  of  the  improvements 
should  be  set  off  against  the  value  of  the 
land,  and  that  the  plaintiff  be  required  to 
pay  it  the  ralne  of  these  Improvements. 
Upon  the  trial  the  jury  returned  the  follow- 
ing verdict:  "(1)  We,  the  Jury,  find  for  the 
plaintiff.  (2)  We  find  four  hundred  dollars 
for.  land  In  dispute  for  plaintiff.  (3)  We 
find  for  the  plaintiff  fifty  dollars  per  year 
from  March  26,  1891,  to  date,  for  rent.  (4) 
We  further  find  the  title  to  vest  In  defendant 
when  the  above  has  been  compiled  with." 
The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  it  excepted. 
In  addition  to  the  general  groimds  in  the 
original  motion  for  a  new  trial,  there  were 
numerous  special  grounds  contained  in  an 
amendment  thereto.  The  first  of  these 
special  grounds  alleged  that  the  court  erred 
In  admitting  in  evidence  "a  certified  copy 
from  the  record  of  deeds  of  Bibb  superior 
court  of  a  deed  made  by  the  mayor  and 
council  of  the  city  of  Macon,  dated  January 
20,  1854,  to  Thomas  P.  Stubbs,"  to  "lot  of 
laud  No.  2  In  block  12,  as  represented  in  the 
plan  of  survey  of  the  Southwest  commons  of 
the  city  of  Macon,"  etc.,  which  deed  closed 
with  the  following  recital:  "In  witness 
whereof,  the  said  party  of  the  first  part  hath 
caused  these  presents  to  be  subscribed  by 
the  nmyor  of  the  city  of  Macon,  and  the 
common  seal  of  said  city  to  be  hereunto  af- 
fixed by  the  clerk  of  said  city,  and  these 
presents  to  be  delivered,  the  day  and  year 
first  above  written.  [Signed]  Ed  L.  Stro- 
hecker.  Mayor.  [Seal.]  In  presence  of  A. 
R.  Freeman,  C.  C.  W.  S.  Willlford,  Not. 
Pub."  The  motion  for  a  new  trial  states 
that  to  this  certified  copy  "no  seal  was  at- 
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taclied,  otber  than  tbe  scroll  after  the  name 
Strohecker,"  and  that  there  were  attached 
thereto  "two  affidavits  not  entitled  in  this 
cause  or  in  any  cause."  One  of  these  affida- 
vits was  made  by  H.  M.  Comer,  dated  May 
20,  1S97,  and  recited  "that  he  is  the  presi- 
dent and  one  of  the  receivers  of  the  Central 
Railroad  &  Banking  Company  of  Georgia, 
and  likewise  president  of  the  Central  of 
tieorgna  Railway  Company,  and  that  tbe 
following  described  Instrument  [the  o'rigibal 
deed  of  this  copy]  ia  not  in  his  possession, 
power,  custody,  or  control,  or  in  tbe  pos- 
session, power,  custody,  or  control  of  said 
Central  Railroad  &  Banking  Company  of 
Georgia,  or  of  the  Central  of  Georgia  Rail- 
way Company,  and  that  be  believes  said 
original  deed  is  lost  or  destroyed":  that  he 
verily  believes  that  said  orignal  deed  was 
at  one  time  in  existence,  and  is  now  lost  or 
destroyed,  and  he  makes  this  affidavit  in  or- 
der that  a  certifled  copy  of  said  deed  from 
tbe  record  may  be  Introduced  in  evidence." 
The  other  affidavit,  which  was  dated  the 
lOth  of  November,  1900,  was  similar  to  this, 
and  was  made  by  John  M.  Egan,  who,  In 
the  affidavit,  described  himself  as  "the  presi- 
dent of  the  Central  of  Georgia  Railway  Com- 
pany, which  has  succeeded  to  the  papers, 
offices,  and  property  of  the  Central  Railroad 
&  Banking  Company  of  Georgia."  Tbe  de- 
fendant objected  to  the  introduction  of  tbe 
certifled  copy  of  the  deed  upon  the  follow- 
ing grounds:  "(1)  That  said  affidavits  that 
they  believed  said  deed  is  lost  is  not  suffi- 
cient proof,  they  not  having  shown  that  it  is 
not  still  in  the  possession  of  Stubbs.  (2) 
That  said  deed,  whilst  It  purports  to  have 
been  made  by  the  mayor  and  council  of  the 
city  of  Mncon,  is  not  signed  by  the  mayor 
and  council,  the  corporate  name  of  said  mu- 
nicipal corporation,  but  Is  simply  signed,  'E. 
I«  Strohecker,  Mayor.'  (3)  That  there  is  a 
recitation  in  said  deed  that  it  has  caused  the 
clerk  of  council  to  affix  tbe  common  seal  of 
said  city  to  the  deed,  while  no  such  seal 
being  in  fact  attached  negatives  the  idea 
that  there  had  ever  been  a  complete  execu- 
cution  and  delivery  thereof.  (4)  That  tbe 
presumption  is  that,  if  said  deed  was  ever 
delivered,  it  is  still  In  the  possession  of 
Stubbs,  the  grantee  therein.  (5)  Because  the 
allegation  in  said  declaration  is  that  they 
are  suing  for  lot  two  (2)  in  block  twelve  (12), 
according  to  Schwabb's  map,  and  said  deed 
does  not  snstain  said  allegation;  there  being 
no  reference  whatever  to  Schwabb's  map 
therein."  After  the  admission  of  this  certi- 
fled copy  from  the  record  of  deeds,  the  plain- 
tiff put  up  a  witness  (Prltchard)  who  testi- 
fied that  he  was  "the  custodian  of  the  title 
deeds  of  the  plaintiff,"  and  had  been  for  four 
years;  "that  he  had  made  thorough  search 
for  said  deed  among  the  papers,  and  could 
not  find  it";-  that  it  was  "not  in  the  posses- 
sion, custody,  or  control  of  the  plalntlfl""; 
that  he  believed'  "it  has  been  destroyed  or 
lost";    that  he   was   "unable    to   say    that 


[plaintiff]  ever  had  possession  of  it";  that 
he  "had  not  searched  among  Stubbs*  papers 
fur,  nor  called  upon  [his]  executors  for  or 
chUdren  for,  it." 

1.  As  tbe  plaintiff  claimed  under  Stubbs, 
and  introduced  a  deed  from  Stubbs  to  the 
Macon  &  Western  Railroad  Company  convey- 
ing the  same  lot  described  in  the  deed  from 
the  city  to  him,  we  do  not  think  there  is  any 
merit  in  the  objection  that  the  plaintiff  did 
not  show  that  any  search  had  been  made 
among  Stubbs'  papers  for  tbe  original  deed 
from  the  city  to  him.  The  presumption  is 
that,  when  Stubbs  sold  and  conveyed  the  lot 
to  the  Macon  &  Western  Railroad  Company, 
he  turned  over  to  his  vendee  the  deed  which 
he  held  from  the  city  to  the  property;  it  not 
appearing  that  this  deed  embraced  any  other 
land  than  that  In  question.  After  he  bad 
parted  with  his  title  to  the  property,  he  was 
no  longer  the  natural  or  proper  custodian  of 
the  deed  under  wblch  he  had  held  that  prop- 
erty alone. 

2.  The  objection  that  the  seal  of  the  mu- 
nicipal corporation  was  not  attached  to  tbe 
deed  was  not  meritorious.  It  is  true  that  the 
certified  copy  from  the  record  did  not  show 
an  attempt  to  reproduce  the  seal  of  the  mu- 
nicipal corporation,  probably  for  the  reason 
that  tbe  clerk  of  the  superior  court,  who  re- 
corded the  original  deed,  could  not  copy  tbe 
municipal  seal  upon  the  record  of  deeds.  The 
certifled  copy  did  show  a  scroll  after  the 
name  of  Strohecker,  the  mayor,  with  the  word 
"Seal"  written  in  it  It  did  appear,  therefore, 
that  some  sort  of  a  seal  was  attached  to  the 
original  deed.  So  the  record  showed  that 
there  was  a  seal  attached  to  the  deed,  but 
failed  to  show  its  precise  character  or  descrip- 
tion. As  the  deed  purported  to  be  that  of 
tbe  municipal  corporation,  and  recited  that 
the  grantor,  the  mayor  and  council  of  the  city 
of  Macon,  had  caused  tbe  common  seal  of  the 
city  of  Macon  to  be  affixed  thereto  by  the 
clerk  of  the  city,  and  as  there  was  therefore 
no  reason  why  Strohecker,  the  mayor  who 
signed  the  deed,  should  attach  bis  own  seal  to 
the  instrument,  we  think  that  it  may  be  fairly 
presumed  that  the  seal  which  was  attached 
to  tbe  deed  was  tbe  seal  of  the  municipal 
corporation  which  executed  it. 

3.  Tbe  objection  that  the  deed  was  signed, 
"Ed  L.  Strphecker,  Mayor,"  instead  of  being 
signed  with  the  corporate  name  of  the  mu- 
nicipality, was  properly  overruled.  It  was 
held  in  Mayor,  etc.,  v.  Dasher,  90  Ga.  195, 
16  S.  E.  75:  "By  the  thirty-second  section  of 
the  act  of  December  27,  1847  (Acts  1847,  p. 
42),  the  mayor  and  council  of  the  city  of 
Macon,  as  a  municipal  cori)oration,  was  In- 
vested with  power  to  sell  any  portion  of  the 
town  common  not  previously  leased  or  sold, 
and  appropriate  the  proceeds  to  the  use  of  tbe 
city,  and  this  power  was  conferred  without 
any  express  restriction  as  to  the  mode  of  Its 
exercise.  As  an  Incident  to  the  power,  the 
corporation  could  convey  by  deed  to  the  pur- 
chaser any  portion  of  the  town  common  which 
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it  contracted  to  Bell;  and  a  deed  regular  on 
its  face,  executed  by  the  mayor,  attested  by 
tile  town  clerk,  and  sealed  witb  the  corpo- 
rate seal,  frould  be  the  deed  of  the  corporation 
itself,  executed  not  by  its  agent  or  attorney 
in  fact,  bat  by  its  own  corporate  bead  and 
baud,  the  mayor;  be  for  this  purpose  not  be- 
ing a  distinct  person,  but  a  part  of  the  cor- 
porate body." 

4.  In  view  of  other  documeutary  evidence 
introduced  by  the  plaintiff,  the  objection  to 
the  certified  copy  of  the  deed  from  the  city 
to  Stnblw,  upon  the  ground  that  it  did  not  sus- 
tain the  allegation  of  the  petition,  in  that  it 
did  not  show  that  the  deed  conveyed  lot  2 
in  block  12  "according  to  Schwabb's  map," 
as  there  was  no  reference  therein  to  such 
map,  was  not  meritorious.  The  plaintiS  sub- 
sequently introduced  a.  deed  from  Stubbs  to 
the  Macon  &  Western  Railroad  Company, 
wherein  the  description  of  the  lot  was  the 
same,  to  which  deed  this  same  objection  was 
made  The  plaintiff  introduced  a  certified 
copy,  from  the  minutes  of  the  mayor  and 
city  comicll,  of  an  ordinance  passed  on  De- 
cember 9,  1851,  entitled  "An  ordinance  to  es- 
tablish certain  suryeys  of  the  city  lands  made 
I^  Augustas  Scbwabb,  civil  en^eer,  and  to 
name  certain  streets  in  -  the  city  of  Macon," 
from  which  it  appeared  that  on  that  date  the 
city  adopted  "the  plan  of  the  survey  made  by 
Augustus  Schwabb,  civil  engineer,  of  the 
Southwest  commons."  The  deed  was  exe- 
cuted in  1854,  and  as  there  was  no  evidence 
whatever  that  the  plan  of  tlie  survey  of  the 
Southwest  commons  had  been  changed  prior 
to  its  execution,  it  is  to  be  presumed  that 
when  it  described  a  lot  In  the  Southwest 
commons,  by  its  number  and  the  number  of 
the  block  in  which  it  was  located,  it  had  ref- 
erence to  the  map  or  plan  of  Scbwabb  which 
had  been  previously  adopted  by  the  city. 

5.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  admitting 
a  map  upon  which  was  inscribed  the  follow- 
ing: ")fap  of  city  lots  of  the  Southwestern 
commons  of  the  city  of  Macon,  laid  out  at 
the  request  of  his  honor  the  mayor  of  the  city 
of  Macon  in  the  months  of  October  and  No- 
vember, 1851,  by  Augustus  Schwabb,  C.  E." 
In  connection  with  this  map  the  plainUlt  in- 
troduced the  certified  copy  of  the  municipal 
ordinance  above  referred  to.  The  objections 
urged  to  the  admission  of  this  map  were: 
"(1)  There  Is  no  proof  of  the  identification  or 
execution  of  the  map;  (2)  that  said  ordinance 
does  not  adopt  any  map  of  Schwabb's,  but 
simply  indorses  a  plan."  In  a  note  to  tills 
ground  of  the  motion  the  court  says:  "When 
the  Scbwabb  map  was  first  tendered  in  con- 
nection with  the  ordinance,  the  court  stated 
that  he  would  admit  them  for  the  present. 
Thereupon  plaintiS,  to  prove  the  execution  of 
the  map.  Introduced  the  testimony  of  H.  M. 
Steele,  which  is  set  forth  in  the  brief  of  evi- 
dence. After  this  testimony  was  introduced, 
the  defendant  made  no  further  motion  to  rule 
the  map  out  on  the  ground  that  its  execution 


had  not  been  proved,  or  on  any  ground."  It 
appears  from  the  brief  of  evidence  that  Steele 
testified  that  he  linew  Schwabb  well,  was  ac- 
quainted with  his  haudwTiting  and  signature, 
and  that  he  recognized  his  drafting,  work,  and 
handwriting  on  the  map,  and  that  the  figures 
and  printing  thereon  were  in  Schwabb's  hand- 
writing. We  think  this  testimony  effectually 
removed  any  objection  to  the  map  upon  the 
ground  that  it  had  not  been  identified,  or  its 
execution  proved.  The  second  objection  seems 
a  mere  play  upon  words,  and  is  obviously 
without  merit. 

C.  There  was  no  error  in  excluding  the  tes- 
timony of  a  witness  for  the  defendant  that  Its 
possession  of  the  land  in  dispute  was  noto- 
rious. Such  a  statement  by  the  witness  was 
a  mere  conclusion  on  his  part,  presumably 
from  facts  and  circumstances  witliin  his 
knowledge.  It  would  have  been  proper  for 
the  witness  to  testify  to  these  facts  and  cir- 
cumstances, but  the  conclusion  to  be  drawn 
from  them  was  for  the  jury. 

7.  It  was  error  for  the  court  to  allow  the 
plaintiff's  counsel,  over  the  objection  of  coun- 
sel for  the  defendant,  to  ask  one  of  the  de- 
fendant's witnesses  what  the  land  was  worth 
to  the  defendant  for  the  purpose  of  extending 
its  building,  as  the  value  of  the  land,  to  be 
determined  by  the  jury,  was  its  market  value, 
and  not  what  it  was  worth  to  the  defendant 
for  a  particular  purpose.  But  as  the  motion 
for  a  new  trial  falls  to  give  the  answer  of  the 
witness  to  this  question,  we  are  unable  to  say 
whether  or  not  any  testimony  by  the  witness 
upon  this  subject  was  illegally  admitted. 

8.  In  one  of  the  grounds  of  the  motion  for 
a  new  trial  a  certain  portion  of  the  charge 
of  the  court  upon  the  subject  of  adverse  pos- 
session under  color  of  title  was  alleged  to  be 
erroneous  because  it  contained  an  expression 
of  the  opinion  of  the  court  on  the  evidence. 
In  the  charge  excepted  to,  the  court  used  the 
following  language:  "*  *  ♦  Still  the  evi- 
dence of  the  defendant  does  show  that  Troy 
was  in  possession  of  that  property  for  two 
years  without  written  evidence  of  titie,  and 
therefore  the  defendant  is  not  protected  under 
this  section  of  the  Code,  for  the  reason  that 
his  possession  was  not  accompanied  by  writ- 
ten evidence  of  title  during  the  entire  seven 
years  of  the  possession  invoked  in  this  case." 
It  would  be  bard  to  find  in  a  charge  a  more 
direct  expression  of  opinion  upon  the  effect 
of  evidence.  While,  under  the  evidence  in- 
troduced, the  defendant  signally  failed  to  es- 
tablish its  plea  of  seven  years'  adverse  pos- 
session mider  color  of  title,  yet,  under  our 
sti'Ingent  rule  in  reference  to  the  expression 
of  an  opinion  upon  the  evidence  by  the  trial 
judge,  this  portion  of  the  court's  charge  was 
clearly  erroneous.    Civ.  Code,  §  4334. 

9.  The  court  erred  in  refusing  to  permit  a 
witness,  under  whose  purchase  and  possession 
of  the  premises  the  defendant  claimed,  to  tes- 
tify whether  he  i>aid  for  the  land  In  good 
faith  or  not.  Hale  v.  Robertson,  100  Ga.  108, 
27  S.  B.  037,  and  authorities  cited.    In  the 
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case  cited.  Chief  Justice  Simmons  said: 
"Whether  one  has  acted  in  good  faith  or  not 
Is  better  known  to  himself  than  to  anybody 
else,  and  In  many  cases  the  statement  of  the 
person  whose  conduct  is  in  question  that  be 
did  so  act  Is  the  only  way  in  which  good  faith 
can  be  proved.  The  objection  sometimes 
made  to  such  testimony  that  it  cannot  be  di- 
rectly contradicted,  and  therefore  must  be  of 
little  value,  Is  one  which  might  properly  be 
urged  to  the  credibility  of  the  testimony,  but 
is  not  one  which  should  render  it  incompe- 
tent. Of  course,  in  cases  where  the  law  con- 
clusively presumes  bad  t&ith  from  specific 
facts,  such  testimony  would  be  inadmissible." 
10.  The  defendant  endeavored  to  show  by 
the  testimony  of  W.  H.  Whitehead  and  Thomas 
Troy  that  the  former,  as  the  agent  of  his  wife, 
Mary  B.  Whitehead,  and  Thomas  F.  Thomp- 
son, bad  in  1887  sold  the  premises  In  dispute 
to  Troy,  but,  not  having  the  back  deeds  there- 
to at  the  time,  had  agreed  with  Troy  that, 
if  he  (Whitehead)  succeeded  in  finding  these 
deeds,  he  would  make  to  Troy  a  warranty 
deed  to  the  lot,  and,  if  these  deeds  were  not 
found,  he  would  make  Troy  a  quitclaim  there- 
to. Both  Whitehead  and  Troy  testified  that 
at  this  time  Whitehead  gave  to  Troy  some 
sort  of  a  paper  showing  this  agreement;  Troy 
calling  it  a  "receipt"  and  Whitehead  speak- 
ing of  It  as  a  "bond  for  titles."  The  defend- 
ant sought  to  show  by  these  witnesses  that 
this  paper  had  existed  and  been  lost,  and, 
claiming  that  it  had  successfully  done  so, 
sought  to  prove  its  contents;  but  the  court, 
upon  objection  by  the  plaintiff,  rejected  the 
offered  evidence  as  to  its  contents,  and  also 
refused  to  allow  Whitehead  to  testify  to  its 
execution  by  Mrs.  Whitehead  and  Thomas  P. 
Thompson.  Grounds  12  to  20,  inclusive,  and 
ground  23  deal  with  errors  alleged  to  have 
been  committed  by  the  court  in  excluding  this 
testimony.  We  are  not  prepared  to  say  that 
the  court  erred  in  any  of  the  rulings  here 
complained  of.  The  testimony  of  both  White- 
head and  Troy  showed  that,  the  back  deeds 
referred  to  not  having  been  found,  a  quit- 
claim was  made  to  Troy.  Therefore,  If  the 
so-called  bond  for  titles  was  really,  as  the 
defendant  claimed,  executed  by  Mrs.  White- 
head and  Thomas  F.  Thompson,  and  deliv- 
ered to  Troy,  it  would  seem  that  Troy,  when 
he  accepted  the  quitclaim  from  them,  would 
naturally  have  returned  this  bond  to  them  or 
to  their  agent,  W.  H.  Whitehead.  The  evi- 
dence showed  that  it  was  not  In  the  posses- 
sion of  either  Troy,  Mrs.  Whitehead  or  her 
husband,  W.  H.  Whitehead,  but  it  failed  to 
show  whether  It  was  or  was  not  in  the  pos- 
session of  Thomas  F.  Thompson,  who  would 
have  been  as  proper  and  as  natural  a  cus- 
todian of  this  paper,  after  it  had  become 
functus  officio,  as  Mrs.  Whitehead  or  W.  H. 
Whitehead;  and  therefore  we  cannot  say  that 
the  defendant  had  shown  that  this  paper  had 
been  lost  or  destroyed.  It  Is  true  that  the 
witness  W.  H.  Whitehead  gave  as  a  reason 
for  his  not  having  called  upon  Thompson  for 


it  that  he  attended  to  all  of  Thompson's  busi- 
ness, and  could  safely  say  that  Thompson  did 
not  have  the  paper,  because  be  knew  that 
Thompson  did  not  have  anything  to  do  with 
It.  But  it  appears  from  the  seventeenth 
gronnd  of  the  amended  motion  that  the  de- 
fendant offered  to  prove  by  this  same  wit- 
ness that  the  paper  was  executed  by  Thomas 
F.  Thompson  and  Mrs.  Whitehead,  and  that, 
it  he  had  been  permitted  to  do  so,  he  would 
have  so  testified.  If  Thompson  was  one  of 
the  parties  who  executed  this  paper,  we  think 
that,  without  proof  that  it  was  not  In  his 
possession,  the  evidence  as  to  its  loss  or  de- 
struction was  not  sufficient  to  show  that  the 
court  erred  In  rejecting  evidence  as  to  its  con- 
tents. While  we  think  it  would  Iiave  been 
proper  for  the  court  to  permit  the  witness  to 
testify  who  signed  the  paper,  without  going 
into  its  contents  or  Indicating  its  character, 
preparatory  to  proving  Its  loss  or  destruction, 
still,  for  the  reasons  given  above,  we  do  not 
see  how  the  defendant  was  hurt  by  the  ex- 
clusion of  this  evidence. 

11.  In  another  ground  of  the  motion  for  a 
new  trial  It  was  alleged  that  the  court  erred 
In  refusing  to  permit  the  defendant's  witness 
Whitehead  to  testify  that  he,  claiming  under 
a  deed  from  Methven'S.  Thompson  to  Thomas 
P.  Thompson  and  Mary  E.  Whitehead,  exe- 
cuted In  1876,  put  Troy  in  possession  of  the 
land  in  dispute.  There  was  no  error  In  sus- 
taining the  objection  to  this  testimony.  The 
defendant  claimed  under  Troy,  and  sought  to 
show  that  Troy,  from  the  time  that  he  took 
possession  of  the  premises,  held  rmiec  color 
of  title.  The  deed  from  Methven  S.  Thomp- 
son to  Thompson  and  Whitehead  was,  so  far 
as  the  evidence  shows,  never  In  Troy's  posses- 
sion, and,  as  it  covered  numerous  tracts  of 
land  besides  the  one  involved  in  this  case.  It 
Is  entirely  Improbable  that  Troy  ever  had  pos- 
session of  it;  and,  even  if  he  had  had  it,  it 
could  not  have  been  color  of  title  tai  him. 
This  deed,  not  having  been  made  to  Troy,  and 
never  having  been  in  his  possession,  could  not 
have  been  color  of  title  In  him.  Troy  could 
not  have  been  holding  under  color  of  title 
unless  he  had  some  writing  which  purported 
to  connect  blm  with  the  title,  and  which  de- 
fined the  limits  of  his  claim.  The  mere  fact 
that  those  from  whom  he  piurchased  may  have 
had  what  would  have  been  color  of  title  In 
them.  If  they  had  been  in  possession  of  the 
premises,  would  not  show  that  when  he  went 
into  possession  he  did  so  under  color  of  title. 
When  he  went  Into  possession  he  was  not 
holding  for  those  from  whom  he  purchased, 
but  for  himself,— he  was  holding  adversely 
to  them;  and,  unless  he  had  some  writing 
purporting  to  connect  him  with  the  title,  he 
was  not  holding  imder  color  of  title,  either  for 
himself  or  for  any  one  else.  The  testimony 
offered  was  utterly  Irrelevant,  and  hence  prop- 
erly excluded. 

12.  Complaint  was  made  in  the  motion  for 
a  new  trial  because  a  witness  for  the  plain- 
tiff, who  testified,  as  an  expert,  as  to  the 
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cost  of  the  ImproTemeuts  placed  upon  the 
lot  by  tbe  defendant  and  those  under  whom 
it  hdd,  after  having  testified  that  he  did  not 
know  how  deep  they  carried  the  bricic  work, 
was  allowed  to  answer  the  following  ques- 
tion in  reference  to  the  cost  of  the  foundation: 
"Could  you  approximate  it?"  To  which  he 
answered:  "Yes,  sir;  foundations  for  boilers 
of  that  character  could  be  built  for  about 
$800."  The  objection  made  to  the  question 
was  that  the  witness,  having  testified  that  the 
foundation  was  hidden,  could  not  be  called 
upon  to  fix  its  value.  Even  granting  that  the 
opinion  of  the  witness  as  here  given  was  in- 
admissible, because  he  admitted  that  he  did 
not  know  how  deep  the  foundation  work  ex- 
tended into  the  earth,  tbe  assignment  of  error 
upon  its  admission  over  the  objection  of  the 
defendant  is  without  merit,  as  it  appears 
that  this  same  witness  gave  precisely  the 
same  opinion,  based  upon  a  description  of  the 
foundation,  including  the  depth  to  which  it 
extended,  given  in  tbe  testimony  of  a  witness 
for  tbe  defendant. 

13.  At  the  close  of  the  evidence,  plaintifC's 
counsel  elected  to  take  a  money  verdict  for 
the  Talue  of  the  premises  and  the  mesne  prof- 
its, to  which  election  defendant's  counsel  ob- 
jected on  the  ground  that  they  were  entitled 
to  have  a  verdict  returned  in  accordance  with 
tbe  act  of  1S9T.  The  defendant  Insisted  then 
and  throughout  tbe  whole  of  the  trial  that 
the  plaintiff  had  no  right  to  dect;  that  the 
act  of  1897  applied  to  the  case,  and  the  Jury 
should  be  instructed  that.  If  they  found  for 
the  plaintiff,  they  should  find  the  value  of  the 
land  itself,  the  amount  of  the  mesne  pn^ts, 
and  the  value  of  the  improvements  placed 
upon  tbe  premises  by  the  defendant  and  those 
under  whom  it  claimed,  so  as  to  give  the  par- 
ties tbe  alternate  rights  provided  for  In  that 
act;  and  that,  hi  default  of  either  of  the  par- 
ties paying  the  other  as  provided  for  in  the 
act,  the  property  should  be  sold,  and  tbe  pro- 
ceeds divided  pro  rata  between  the  parties  as 
the  act  provides.  "Though  the  defendant  so 
insisted,  the  court  failed  and  refused  to  give 
the  Jnry  instructions  to  find  the  value  of  tbe 
improvements,  or  to  find  that  tbe  plaintiff 
should  have  the  right  to  take  said  property 
on  paying  said  value,  or,  in  default  of  Its  so 
doing,  that  the  defendant  should  have  the 
right  to  take  said  property,  and  pay  the  plain- 
tiff the  Talne  of  the  land  and  the  mesne  prof- 
Its,  and.  on  failure  of  both  to  avail  themselves 
of  said  privilege,  that  said  property  should 
be  sold,  and  tbe  proceeds  divided  between  the 
parties."  "Instead  of  which,  the  court  char- 
ged the  Jury,  under  the  election  made  by  the 
plaintiff  in  the  case,  the  Jury  would  have 
the  right,  should  the  plaintiff  be  entitled  to 
recover,  to  say  what  the  value  of  tbe  land 
was,  and  what  the  value  of  the  mesne  profits 
are,  and  provide  further  that,  upon  defend- 
ant paying  tbe  amount  of  the  land  and  mesne 
profits,  that  tbe  title  to  the  lot  should  vest 
In  defendant,  and,  in  the  event  the  defend- 
ant should  not  be  willing  to  pay  that  amount. 


that  it  should  be  sold,  and  the  amount  de- 
voted to  the  payment  of  the  amount  which 
the  plaintiff  recovered  for  the  value  of  tbe 
land  and  the  mesne  profits."  This  ruling  of 
the  court  was  alleged  in  the  motion  for  a  new 
trial  to  be  erroueous.  We  think  the  point 
meritorious.  Under  the  act  of  December  2X, 
1897  (Acts  1897,  p.  79),  the  defendant,  as  a 
bona  fide  purchaser  of  tbe  premises  in  dis- 
pute, had  the  right  to  have  the  Jury,  in  the 
event  that  they  found  for  the  plaintiff,  to  find 
the  present  value  of  the  land,  without  the 
improvements  placed  thereon  by  tbe  defend- 
ant and  those  under  whom  it  held,  the  amount 
of  the  mesne  profits,  and  the  value  of  these 
Improvements,  so  that  the  parties  could  be 
placed  in  a  position  where  they  could  exer- 
cise the  alternate  rights  provided  for  by  the 
act  In  this  case.  It  being  admitted  that  the 
value  of  the  improvements  made  by  the  de- 
fendant and  those  under  whom  It  claimed  ex- 
ceeded the  value  of  the  mesne  profits,  the 
court  should  have  instructed  the  Jury  that, 
if  they  found  the  plaintiff  was  entitled  to  re- 
cover, they  should  find  the  present  value  of 
the  land  without  the  improvements,  the  value 
of  the  mesne  profits,  if  any,  and  tide  present 
value  of  the  Improvements  placed  upon  the 
premises  by  the  defendant  and  those  under 
whom  it  held.  Upon  such  a  verdict  being 
rendered,  the  alternate  rights  provided  for  by 
the  act  would  be  as  follows:  First,  the  plain- 
tiff would  have  the  right  to  recover  the  land 
Itself,  upon  payment  to  the  defendant  of  the 
excess  (n  value  of  the  improvements  over  the 
mesne  profits;  second,  nt)on  the  plaintifTs 
failure  to  make  this  election  within  the  time 
fixed  by  the  decree  of  the  court,  the  defend- 
ant would  have  the  right,  by  paying  to  the 
plaintiff  the  value  of  the  land  and  the  mesne 
profits,  to  acquire  all  the  plaintiff's  right  and 
title  to  the  premises;  third,  upon  failure  of 
the  defendant  to  avail  itsdf  of  this  option 
within  the  time  fixed  for  this  purpose  by 
the  decree  of  the  court,  the  land  should  be 
sold  by  a  commissioner  appointed  by  the 
court,  and  the  net  proceeds  of  such  sale  di- 
vided between  the  parties,  plaintiff  and  de- 
fendant, in  the  ratio  .  of  proportion  that  the 
value  of  the  land  bore  to  the  amount  by 
which  the  value  of  the  improvements  exceed- 
ed tbe  value  of  tbe  mesne  profits.  The  plain- 
tiff had  no  right  to  elect  to  take  a  verdict 
for  the  value  of  the  premises  in  dispute  and 
the  mesne  profits.  No  such  election  is  pro- 
vided for  by  the  act  in  question.  The  time 
for  making  an  election  does  not  arrive  until 
after  the  verdict  Is  rendered  and  the  decree 
of  the  court  has  been  entered.  Still,  if  the 
plaintiff  had  simply  announced  that,  in  the 
event  the  Jury  should  find  in  its  favor,  it 
would  decline  to  take  tbe  property  upon  the 
conditions  prescribed  by  tbe  act,  there  woiild 
have  been  no  Impropriety  in  its  doing  so. 
This  would  simply  have  amounted  to  a  re- 
fusal in  advance  to  exercise  the  option  to 
which  It  would  be  entitled  under  the  pro- 
visions of  the  act    But  it  could  not  deprivs 
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the  defendant  of  the  choice  which  would  then 
hnve  been  left  to  It,— to  either  take  the  prop- 
erty upon  paying  to  the  plaintiff  the  value 
of  the  laud  and  the  mesne  protltg,  or  to  hare 
the  premises  sold  by  a  commissioner  appoint- 
ed by  the  court,  and  the  net  proceeds  of  such 
sale  distributed  between  Itself  and  the  plain- 
tiff in  the  proportions  prescribed  by  the  act. 
The  error  committed  by  the  court  was  In 
nssumlng  that  the  plaiutlCf,  if  entitled  to  re- 
cover, had  the  right,  in  any  event,  to  re- 
cover in  money  the  full  value  of  the  land, 
without  the  improvements,  and  the  fnll  value 
of  the  mesne  profits.  It  had  no  right  to  such 
a  recovery,  because,  by  waiving  its  own  op- 
tion to  take  the  land  upon  the  conditions  pre- 
scribed by  the  statute,  it  could  not  deprive 
the  defendant  of  its  right  to  also  decline  to 
take  the  premises  upon  the  terms  provided 
by  the  law,  and  to  stand  upon  its  right,  un- 
der such  circumstances,  to  have  the  land  sold 
by  a  commissioner,  and  the  net  proceeds  ap- 
portioned between  the  plaintiff  and  Itself  as 
the  statute  prescribes. 

14.  It  was  alleged  in  the  motion  that  the 
court  erred  in  charging  the  jury  that.  If  the 
plnlntift  was  entitled  to  recover,  it  vras  en- 
titled to  recover  mesne  profits  for  four  years 
prior  to  the  bringing  of  the  suit.  The  error 
assigned  is  that  this  charge  authorized  the 
jury  to  find  mesne  profits  during  the  period 
of  time  while  a  receiver  of  the  court  held 
possession  of  the  premises,  and  before  the 
defendant  went  into  possession.  It  appears 
from  the  evidence  that  one  of  the  defendant's 
predecessors  In  title  was  the  Macon  Brewing 
Company;  that  it  became  insolvent,  and  its 
property  was  placed  In  the  hands  of  a  re- 
ceiver, who  took  possession  of  and  held  the 
land  In  controversy  as  the  property  of  that 
company.  As  the  defendant  claimed  under 
the  Macon  Brewing  Company,  and  relied  up- 
on Its  possession  under  color  of  title,  and 
also  claimed  that,  in  the  event  the  plaintiff 
recovered,  it  was  entitled  to  credit  for  all  the 
Improvements  placed  upon  the  land  by  Itself 
and  those  under  whom  It  held.  Including  Im- 
provements erected  thereon  by  this  brewing 
company.  It  was  properly  chargeable  with 
mesne  profits  which  accrued  during  the  time 
this  company  held  iwssosslon.  Alills  v.  Geer, 
111  Ga.  276,  36  S.  E.  673,  52  L.  R.  A.  034. 
The  receiver  took  possession  of  and  held  the 
premises  as  the  property  of  the  Macon  Brew- 
ing Company,  and.  relatively  to  the  plaintiff, 
his  possession  was  but  a  continuance  of  the 
possession  of  that  company.  It  Is  true  that,  in 
one  sense,  his  possession  was  the  possession  of 
the  court;  but  the  court,  through  hira  as  its 
officer,  held  the  property  as  tlie  property  of 
the  Macon  Brewing  Company,  and  admin- 
istered it  as  such,  applying  the  proceeds  real- 
ized from  its  sale  to  the  debts  of  that  corpo- 
ration. When  the  defendant,  by  Its  pleas, 
went  beyond  the  possession  of  the  receiver, 
and  claimed  credit  for  the  Improvements  pla- 
ced upon  the  land  by  the  Macon  Brewing 
Company,  it  became  liable  for  mesne  profits 


which  accrued  during  the  time  that  this  brew- 
ing company  and  the  receiver,  whose  posses- 
sion was  acquired  under  the  title  claimed  by 
that  company,  held  the  property.  The  Ma- 
con Brewing  Company  was  responsible  to  the 
plaintiff  for  the  possession  of  the  property  by 
the  receiver.  If  it  had  kept  its  hands  off  the 
property,  the  receiver  would  never  have  been 
placed  in  possession  of  the  same,  and  it  would 
be  unjust  to  the  owner  of  the  land  to  allow 
the  defendant  to  set  up  and  obtain  credit  for 
the  improvements  made  by  the  Macon  Brew- 
ing Company,  without  l)eing  chargeable  with 
the  mesne  profits  during  the  time  that  the 
receiver  of  such  company  held  possession  of 
the  premises. 

16.  The  plaintiff  sued  for  the  recovery  of 
the  lot  in  dispute,  as  described  in  its  deed, 
and  an  encroachment  extending  therefrom  in- 
to Hammond  street.  One  question  made  by 
the  motion  for  a  new  trial,  which  appears  In 
several  grounds  thereof,  was  whether  or  not 
the  plaintiff  was  entitled,  if  it  recovered  at 
all,  to  recover  this  encroachment,  and  mesne 
profits  upon  the  same.  We  have  not  been 
able  to  ascertain  from  the  testimony  in  the 
record  how,  by  whom,  or  to  whom  this  en- 
croachment was  granted.  The  evidence  shows 
that  the  original  lot  had  been  enlarged  by 
the  addition  thereto  of  this  encroachment  up- 
on the  original  street  Presumably,  it  was 
granted  by  the  municipal  corporation,  and  it 
may  perhaps  be  inferred  from  the  testimony 
that  It  was  granted  upon  the  application  of 
one  of  the  defendant's  predecessors  In  title. 
The  plaintiff  in  error  contends  that  the  plain- 
tiff below  showed  neither  title  to  nor  posses- 
sion of,  this  encroachment,  and  therefore  was 
not  entitled  to  recover  the  strip  of  land  em- 
braced in  It,  nor  mesne  profits  upon  the  same. 
We  apprehend  that  the  encroachment  was 
granted,  not  to  a  particular  individual  or  cor- 
poration, but  to  the  owner  of  a  particular 
lot.  If,  as  a  matter  of  fact.  It  was  granted 
upon  the  application  of  a  person  or  corpora- 
tion not  the  owner  of  the  lot,  the  municipal 
authorities.  In  making  the  grant,  must  have 
acted  upon  the  representation  and  under  the 
belief  that  the  applicant  was  the  owner;  for 
it  is  inconceivable  that  they  would  grant  to 
one  person  the  right  to  have,  possess,  and  oc- 
cupy, as  an  encroachment  upon  a  public 
street,  a  strip  of  land  extending  from  the 
street  boundary  of  the  lot  of  another  person 
Into  the  street  Immediately  in  front  of  such 
lot.  We  can  safely  assume  that  the  encroach- 
ment was  granted  na  appurtenant  to  the  lot. 
It  was  added  to  the  same,  and  became  a  part 
thereof,  and  necessarily  followed  the  owner- 
ship and  title  of  the  lot.  It  would  be  very 
strange,  indeed,  and  as  unjust  as  strange,  if 
one  person  could,  without  the  consent  of  the 
owner,  take  possession  of  a  city  lot  belonging 
to  another,  and,  after  doing  so,  obtain  from 
the  municipality  an  encroachment  from  such 
lot  into  the  street  upon  which  it  fronted,  erect 
a  building  partly  upon  the  original  lot  and 
partly  upon  such  encroachment,  as  appears 
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to  bare  been  done  In  ibis  case,  and  tben, 
when  the  true  owner  sought  to  recover  his 
l.'ind,  could  hold  the  strip  of  land  embraced 
in  the  encroachment,  together  with  the  portion 
of  the  Btractnre  which  bad  been  erected  there- 
on; thus  completely  cutting  the  lot  oft  from 
the  street  and  greatly  reducing  its  value.  If 
the  plaintiff  was  entitled  to  recover  the  orig- 
inal lot,  it  had  the  right  to  recover  the  en- 
croachment which  had  lieen'added  thereto  and 
become  a  part  thereof,  and  to  recover  mesne 
proats  on  the  lot  as  it  stood  after  being  so  en- 
larged. 

16.  We  find  none  of  the  other  rulings  or 
instmctlons  complained  of  erroneous,  and  the 
qnestions  raised  by  the  grounds  of  the  motion 
dealing  with  the  same  are  not  of  sufficient  im- 
pwtance  to  require  any  discussion. 

Judgment  revoked.  All  the  justices  con- 
cnrring,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


SOUTHERN  BY.  CO.  t.  ALLISON. 

(Supreme   Court   of   Georgia.     June   7,   1902.) 

CARRIBBS— FAILURE)   TO    DELIVER    KREIQHT— 
BVIDENCB-INSTRUCTIONS. 

Lin  an  action  against  a  railway  company 
for  damages  for  its  failure  to  transport  and 
deliver  goods  turned  over  to  it  for  that  pur- 
pose, it  was  not  erroneous  to  allow  plaintiff 
to  testify  that  he  had  never  been  paid  for 
each  goods. 

2.  The  declamtioos  of  the  agent  as  to  the 
business  transacted  by  him  are  not  admissible 
against  his  principal  unless  they  were  a  part 
of  the  negotiation,  and  constituting  the  res 
gesta;,  or  else  the  agent  be  dead. 

3.  Waybills  made  out  by  a  railway  company, 
being  declarations  iu  its  owu  favor,  are  not 
admissible  in  its  behalf. 

4.  There  was  uo  error  in  refusing  to  give  the 
last  clause  of  the  request  to  charge,  referred 
to  in  the  eleventh  ground  of  the  motion  for  a 
new  trial. 

5.  The  evidence  failed  to  show  that  the  cot- 
■  ton,    for    the    loss    of    which    the    action    was 

brought,   was   delivered  to  the   defpTidiiut   com- 
pany, and   for  this  reason  a  new  trial  should 
have  been  granted. 
(SyUabus  by  the  Court.) 

Eirror  from  superior  court  Franldin  coun- 
ty;   A  B.  Russell,  Judge. 

Action  by  T.  F.  Allison  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

A.  G.  &  J.  B.  McCurry,  for  plaintiff  in 
error.    }.  H.  Skeiton,  for  defendant  in  error. 

FISH,  J.  T.  F.  Allison  sued  the  Southern 
Kailway  Company  for  damages  alleged  to 
have  been  sustained  by  him  on  account  of 
the  failure  of  the  defendant  to  transport  and 
deliver  two  bales  of  cotton  dolivored  to  it 
for  that  purpose  by  the  plalntifT.  Defendant 
denied  receiving  the  cotton  sued  for.  Upon 
the  trial  there  was  a  verdict  for  the  plnintiflf. 
Defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  it  excepted. 

1.  One  of  the  grounds  of  the  motion  was 
that  the  court  erred  in  permitting  the  plain- 
tiff, over  the  defendant's  objoetlon,  to  testi- 


fy: "I  have  never  been  paid  for  the  cot- 
ton." The  objection  made  was  that  the  tes- 
timony was  iiTelevant.  This  ground  to  with- 
out merit.  It  was  relevant  for  plaintiff,  if 
he  delivered  the  cotton  to  defendant  for  ship- 
ment, and  it  bad  failed  to  transport  and 
deliver  the  same  to  the  ccmsignee,  to  show 
that  plaintiff  had  not  been  paid  for  It  either 
by  defendant  or  the  consignee. 

2.  Another  ground  of  the  motion  waa  that 
the  court  erred  in  permitting  the  plaintiff, 
over  the  objection  of  the  defendant  to  tes- 
tify as  follows:  "Some  two  or  three  weeks 
after  the  shipment  I  had  a  conversation  with 
O.  L.  Moore,  the  defendant's  agent,  and  he 
told  me  he  did  not  ship  the  two  bales  I  was 
claiming  to  have  delivered,  nnn[d>er8  490  and 
492.  Said  that  he  shipped  and  delivered  4S 
bales,  all  the  cotton  the  bill  of  lading  cover- 
ed." Tbe  objection  made  to  the  admissibility 
of  this  testimony  was  "that  tbe  declarationB 
were  not  made  dum  ferrit  opus,  but  after 
the  transaction  to  which  they  related  was 
over."  It  is  difficult  to  see  how  the  defend- 
ant was  hurt  by  the  admission  of  this  testi- 
mony. If  the  agent  meant  by  his  statement 
that  he  had  never  received  the  two  bales  of 
cotton,  then  this  testimony  was  in  favor  of 
the  defendant  If,  however,  by  stressing  the 
word  "ship,"  it  was  sought  to  show  that  the 
agent  had  received  the  cotton  but  had  not 
shipped  it,  tben  the  objection  made  to  tbe 
declarations  of  the  agent  should  have  been 
sustained,  under  the  rule  that  "the  declara- 
tions of  the  agent  as  to  tbe  business  trans- 
acted by  him  are  not  admissible  against  his 
principal  unless  they  were  a  part  of  the 
negotiation,  and  constituting  the  res  gestae 
or  else  the  agent  be  dead."  Civ.  Code,  ( 
3034;  Hematite  Min.  Co.  v.  East  Tennessee, 
V.  &  6.  Ry.  Co..  92  Oa.  268,  18  S.  E.  24. 

3.  Another  ruling  of  the  court  complained 
of  in  the  motion  was  the  refusal  to  permit 
defendant  to  put  in  evidence  copies  of  cer^ 
tain  waybills,  which  were  admitted  by  the 
plaintiff  to  be  true  copies  of  the  originals. 
These  waybills  related  to  the  lot  of  cotton 
in  controversy,  and  in  which  plaintiff  claim- 
ed there  were  two  bales  short  There  was 
no  error  in  excluding  them,  as  they  simply 
amounted  to  declarations  of  tbe  defendant 
in  its  own  favor. 

4.  The  defendant  requested  tbe  court  In 
writing,  to  charge  tbe  Jury  as  follows:  "M 
you  believe  that  the  agent  Moore,  under  in- 
structions from  plaintiff  or  bis  agent  S.  C. 
Knox,  issued  the  bill  of  lading  to  J.  H. 
Sloan,  as  consignee,  order  notify  G.  H.  Mc- 
Fadden  &  Co.,  for  43  bales  of  cotton,  and 
said  43  bales  of  cotton  were  delivered  to 
tbe  consignee,  and  there  was  no  other  no- 
tification to  defendant,  or  request  of  the 
agent  to  ship  any  otlier  cotton  of  the  S.  O. 
P.  mark,  tben  tbe  plaintiff  camiot  recover, 
even  though  you  bcliove  tiiat  siild  Knox,  at 
the  time  tbe  bill  of  lading  was  issued,  asked 
for,  or  put  on  a  paper  handed  to  the  agent. 
Moore,  a  moiitorandum  for  a  bill  of  lading 
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for  46  bales  of  said  S.  O.  P.  cotton."  The 
court  charged  all  of  tbis  reqnest  except  this 
part  of  it,  Tlz:  "Bren  though  you  believe 
that  said  Knox,  at  the  time  the  bill  of  lad- 
ing was  Issued,  asked  for,  or  put  on  a  paper 
handed  to  the  agent,  Moore,  a  memorandum 
for  a  bin  of  lading  for  45  bales  of  said  S. 
O.  P,  cotton."  Defendant  complained  that 
the  court  erred  in  not  {giving  In  charge  the 
entire  request.  We  do  not  think  so.  The 
plaintiff's  contention  was  that  he  bad  delly- 
ered  45  bales  of  cotton,  marked  "S.  O.  P.," 
to  the  defendant  at  Lavonla,  to  be  shipped 
to  McFadden  &  Co.  at  West  Point,  Va.,  whUe 
the  defendant  contended  that  only  43  bales 
bad  been  delivered  to  It.  The  question  at  is- 
sue was  how  many  bales  had  been  delivered 
by  plaintiff  to  the  defendant,  and  not  how 
many  plaintiff  had  requested  defendant's 
agent  to  put  in  the  bill  of  lading,  and  such  a 
request,  if  made,  was  only  relevant  In  so 
far  as  It  might  shed  light  upon  the  ques- 
tion aa  to  the  number  of  bales  delivered.  If 
45  bales  were  delivered,  and  defendant  gave 
a  bill  of  lading  for  only  43,  it  would  never- 
theless be  liable  for  45.  Or  If  It  gave  a  bill 
of  lading  for  45,  and  only  received  43,  it 
would  be  liable  for  only  the  number  received. 
The  reqnest  to  charge  as  a  whole  was  not  ap- 
propriate, and  was  too  favorable  to  the  de- 
fendant. In  that  It  was  susceptible  of  the 
construction  that  If  defendant,  under  plaln- 
tiCTs  Instructions,  Issued  a  bill  of  lading  for 
43  bales  of  cotton,  and  these  were  delivered 
to  the  consignee,  the  defendant  would  not 
be  liable  although  it  had  received  for  ship- 
ment 45  bales  of  cotton,  all  of  which  plain- 
tiff Intended  should  be  Included  In  the  bill  of 
lading  and  shipped. 

5.  After  a  careful  study  of  the  evidence, 
we  conclude  that  it  was  not  sufficient  to  au- 
thorize a  verdict  for  the  plaintiff,  and  that  the 
court,  for  this  reason,  should  have  granted 
a  new  trial.  The  defendant  admitted  that 
43  bales  of  the  lot  of  cotton  In  question  were 
delivered  to  It  There  was  no  dlq»ute  as  to 
them.  Tbe  evidence  failed  to  show  the  de- 
livery to  the  defendant  of  more  than  48 
bales.  The  agent  of  the  plaintiff  testified 
that  he  weighed  and  marked  45  bales  of  this 
lot  in  the  cotton  yard  of  the  plaintiff,  about 
100  yards  from  the  defendant's  depot  in 
Lavonla,  and  had  it  carried  on  a  dray  to  de- 
fendant's depot  platform;  that  he  did  not 
accompany  the  dray  to  the  depot,  but  ordered 
the  cotton  placed  on  the  dray,  and  saw  the 
dray  go  and  return  each  time;  that  he  did 
not  know  bow  many  loads  were  carried,  nor 
bow  many  bales  at  each  load,  nor  did  he  ex- 
amine the  cotton  after  It  was  placed  on  the 
depot  platform.  The  drayman  was  not 
sworn  as  a  witness,  and  there  was  no  other 
evidence  introduced  tending  to  show  that 
more  than  48  bales  bad  been  delivered  to  the 
defendant 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J,  absent  on  account 
of  sickness. 


CREW  et  al.  t.  HTJTCHESON. 
(Supreme  Court   of  Georgia.     June  7,   1902.) 

DIVORCE— ALIMONY— ACTION   ON  BOND— LIA- 
BILITY OF  PARTIB3. 

1.  A  money  judgment  for  pei-manent  ali- 
mony in  favor  of  a  wife  against  her  husband, 
payable  in  monthly  installments,  beginning 
after  the  expiration  of  five  years  from  the  date 
of  their  marriage,  does  not  bar  an  action  by 
her,  against  him  and  a  surety,  upon  a  bond 
given   under  section    388  of   the  Penal   Code. 

2.  The  liability  of  the  principal  obligor  and 
his  surety  on  such  a  boud  is  not  affected  by 
wrongful  conduct  on  the  part  of  the  wife  after 
the  marriage;  the  husband  being  bouud  to 
maintain  and  support  her  and  her  offspring, 
during  the  period  fixed  by  the  bond,  without 
reference  to  her  behavior.  It  was  in  the 
present  case  proper  for  the  trial  judge,  ex 
mcro  motu,  to  decline  to  allow  the  defendants 
to  sustain  by  proof  a  defense  based  upon  al- 
leged misconduct  on  the  part  of  the  wife. 
Per  Little,  Fish,  and  Cobb,  JJ. 

3.  The  plaintiff  in  an  action  upon  such  a 
bond  is  not  entitled  to  recover  an  amount 
greater  than  that  which  would  have  been  suffi- 
cient to  adequately  support  the  wife  and  her 
offspring,  if  any,  for  the  period  or  periods 
elapsing,  before  the  bringing  of  the  suit,  during 
which  support  was  withheld.  Per  Simmons, 
C.  J.,  Lumpkin,  P.  J.,  and  Little,  J. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Haralson  coun- 
ty;  C  Q.  Janes,  Judge. 

Action  by  T.  A.  Hutcheson,  ordinary, 
against  S.  F.  Crew  and  others.  Judgment 
for  plaintiff.  Defendants  bring  error.  Re- 
versed. 

W.  R.  Hutcheson  and  E.  S.  ft  O.  D  Grif- 
fith, for  plaintiffs  In  error,  Edwards  &  Ault 
for  defendant  In  error. 


LITTLE,  J.  Thomas  A.  Hutcheson  as  or- 
dinary of  Haralson  county,  brought  an  ac- 
tion for  the  use  of  Cora  Delia  Crew,  "for- 
merly Delia  Sbelnutt,"  against  S.  P.  Crew 
as  principal,  and  M.  J.  (3rew  as  surety,  upon 
a  bond  In  the  sum  of  $750,  which  they,  in 
pursuance  of  a  requirement  made  under  sec- 
tion 388  of  the  Penal  Code,  had  executed  on 
the  17th  day  of  August  1895.  This. bond 
was  made  payable  to  J.  W.  Kelley,  ordinary 
of  said  county,  and  his  successors  in  office, 
and  its  condition  was  that  "the  said  S.  F. 
Crew  shall  maintain  and  support  the  said 
female,  the  said  Delia,  and  ber  child  or  chil- 
dren, If  any,  for  the  period  of  five  years." 

The  petition  alleges  that  she  and  S.  F. 
Crew  were  married  on  the  day  last  mention- 
ed, and  the  fourth  paragraph  thereof  reads 
as  follows: 

"Your  petitioner  farther  shows  that  the 
said  S.  F.  and  Delia  lived  together  as  man 
and  wife  from  the  time  of  their  marriage, 
as  aforesaid,  nntll  the  first  of  August  1897. 
when  the  said  Delia  was  compelled  to  flee 
from  the  home  of  the  mother  of  the  said  S. 
F.  by  reason  [ofj  the  inhuman  and  cruel 
treatment  of  the  said  Delia  by  the  said  S. 
P.  Crew.    The  said  S.  F.  Crew  refused  to 

\  1  See  Bastards,  vol.  (,  Cent  Dig.  |  227. 
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inpport  and  maintain  the  said  Delia  aa  his 
wife,  and  compelled  her  to  work  and  sup- 
port herself  at  the  home  of  his  mother,  the 
said  M.  J.  Crew.  Be  cursed  and  abused  her, 
and  procured  bis  mother,  the  said  H.  X,  to 
do  the  same,  and,  as  above  stated,  she  -was 
compelled  to  flee  to  the  home  of  relatives  for 
protection  and  support." 

The  Of th  paragraph  of  the  petition  contains 
an  averment  that  the  defendants  are  Indebted 
to  the  plaintiff,  "for  the  use  of  the  said  Cora 
Delia  Crew,  •  •  •  the  sum  of  six  hun- 
dred dollars  for  her  said  support  and  main- 
tenance for  the  period  of  five  years  from  the 
date  of  said  marriage  to  the  present  date," 
and  prays  for  a  judgment  in  that  stun.  There 
is  In  the  petition  no  allegation  of  the  exist- 
ence of  a  child  at  the  time  of  the  bringing 
of  the  action.  The  petition  was  filed  atwut 
fonr  years  after  the  marriage,  and  appar- 
ently it  was  the  idea  of  the  pleader  that  the 
defendants  were,  under  the  bond  for  $750 
coT»ing  a  period  of  five  years,  chargeable 
at  the  rate  of  $150  pa:  annum,  thus  taaik- 
hig  $(jOO  for  the  four  years  indicated. 

The  fourth  and  fifth  paragraphs  of  the  de- 
fendants' answer  are  as  follows: 

"Par.  4,  Plaintiff  C.  D.  Crew  and  the  deft 
S.  F.  Crew  lived  togetho:  as  man  and  wife 
nntil  the  time  alleged  in  this  paragraph; 
ail  of  the  balance  of  the  4th  paragraph  Is 
every  word  untrue. 

"Par.  5.  The  fifth  paragraph  is  \mtrue, 
Defts.  are  not  Indebted  to  said  usee  one 
cent  whatever  for  support.  She  was  well 
supported  and  cared  for  while  she  remained 
at  the  home  of  said  deft.  M.  J.  Crew,  and 
she  left  said  home  of  her  own  accord,  with- 
out any  wrong  treatment  from  these  defend- 
ants whatever.  Defts.  believe,  and  charge 
from  what  they  have  since  learned,  that  said 
usee  was  persuaded  by  her  mother  and  oth- 
ers to  leave  deft  S.  F.  Crew  and  sue  him 
on  the  bond  now  sued  on.  Defendant  fur- 
ther says  that  he  at  all  times  treated  her 
as  well  as  he  was  able,  and  at  no  time  did 
he  give  her  any  cause  to  leave  him,  and  stay 
as  she  has,  and  at  one  time  after  she  left 
he  went  to  Yorkvllle,  in  Paulding  county,  to 
get  her  to  return  home,  and  she  refused  to 
see  him  at  all,  her  sister  stating  to  deft 
that  she  would  not  return.  Deft  also  wrote 
two  lettra^  to  said  usee  to  return,  and  she 
refused  to  return.  Defts.  therefore  ask  to 
be  discharged,  with  their  reasonable  costs." 

The  case  was  called  for  trial  on  the  20th 
day  of  July,  1901.  After  the  parties  had 
announced  "Beady,"  and  a  jury  had  been 
stricken,  the  defendants  filed  an  amendment 
to  their  answer,  in  which  they  set  up.  In 
substance,  the  following  facts:  On  the  19th 
day  of  July,  1901,  the  plalntUTs  usee  upon 
a  suit  for  divorce  and  permanent  alimony, 
which  she  bad  previously  instituted  against 
S.  F.  Crew,  obtained  a  second  verdict  grant- 
ing her  a  total  divorce.  This  verdict  also 
embraced  a  finding  In  favor  of  the  plaintiff 
in  that  suit  for  "the  sum  of  $6.00  per  month 
42S.B.-2 


as  permanent  alimony,  to  be  paid  as  follows: 
$6.00  on  the  1st  of  each  month  during  her 
single  life,  beginning  1st  day  of  August 
1901."  A  judgment  In  accord  with  tbis  ver- 
dict was  duly  entered  July  20,  1901.  After 
setting  forth  these  facts.  It  was  In  the 
amendment  alleged  that  Inasmuch  as  the 
suit  for  permanent  alimony  and  the  action 
on  the  bond  in  this  case  were  "for  one  and 
the  same  thing,  both  being  for  support  and 
maintenance  of  the  said  usee  Cora  t>.,"  and 
she  had  "elected  to  proceed  with  said  appli- 
cation for  permanent  alimony.  Instead  of  In- 
sisting on  her  rights,  if  any  she  had,  under 
the  bond  sued  on  in  this  case,"  the  right 
of  the  plaintiff  to  recov^  therein  had  become 
barred,  and  accordingly  the  present  action 
should  abate,  for  otherwise  there  would  be 
two  judgments  In  favor  of  the  plaintlS's 
usee  upon  one  and  the  same  cause  of  ac- 
tion. It  appears  that  this  amendment  was 
not  only  offered,  but  actually  filed.  In  the 
office  of  the  clerk;  and  the  court,  on  motion 
of  plaintiff's  counsel,  passed  an  order  strik- 
ing the  same.  The  case  then  proceeded  to 
trial.  The  plaintiff  put  In  evidence  the  bond 
sued  on,  but  offered  no  testimony.  There 
was  an  admission  by  the  defendants  that, 
after  the  separation,  the  husband  contribut- 
ed nothing  to  the  wife's  support  The  court, 
of  its  own  motion,  refused  to  allow  the  de- 
fendants to  Introduce  any  evidence  to  sustain 
their  original  answer,  and  directed  a  verdict 
for  the  plaintiff  for  $000.  To  all  of  the  rul- 
ings indicated  above,  the  defendants  ex- 
cepted, 

1.  As  will  have  been  observed,  the  mar- 
riage took  place  on  the  17th  day  of  August, 
1895.  The  period  of  five  years  covered  by 
the  bond  therefore  expired  on  the  17th  day 
of  August  1900.  The  judgment  requiring 
S.  F.  Crew  to  pay  permanent  alimony  to 
Mrs.  Cora  D.  Crew  at  the  rate  of  $6  per 
month  expressly  postponed  the  beginning  of 
the  monthly  payments  until  the  1st  day  of 
August  1901.  Accordingly,  It  Is  obvious 
that  the  period  during  which  it  was  con- 
templated that  the  wife  should  be  supported 
by  these  payments  embraced  no  part  of  the 
period  as  to  which  the  bond  was  operative. 
While  it  is  true  that  the  suit  for  permanent 
alimony  was  begun  before  the  five  years  ex- 
pired, it  Is  to  be  noted  that  the  defendants 
to  the  action  on  the  bond  did  not  set  up  as  a 
defense  thereto  the  pendency  of  the  pro- 
ceeding for  permanent  alimony.  Had'  they 
done  this,  an  altogether  different  question 
would  have  been  presented.  As  the  present 
case  stood  when  the  amendment  to  the  de- 
fendants' answer  was  actually  filed,  not  on- 
ly had  a  Judgment  already  been  rendered  for 
permanent  alimony,  but  the  F^ame,  on  its 
face,  showed  that  It  gave  to  Mrs.  Cora  D. 
Crew  no  recovery  whatever  for  that  period 
of  time  during  which  the  bond  entitled  her 
to  demand  a  support  from  S.  F.  Crew.  It 
Is  therefore  clear,  we  all  think,  that  the 
amendment  set  up  no  good  defense,  and  that 
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the  court  did  rtsht  In  strUcliig  It  on  motion 
of  tbe  plaintUT'a  cotmsel. 

2.  In  the  case  at  Dufc«  ▼.  Brown,  113  Oa. 
310,  88  B.  B.  764,  this  court  held:  rrhe 
undertaking  of  the  principal  obligor  and  tbe 
securities  in  such  a  bond  it  not  at  all  de- 
pendent upon  tbe  condnct  of  tbe  female  after 
tbe  marriage.  He  must  maintain  and  8ux>- 
port  ber  and  ber  ofCspring,  for  tbe  period 
fixed  In  tbe  bond,  witbont  reference  to  ber 
conduct."  Tbree  of  as  still  adbere  to  the 
view  tben  entertained  as  to  tbis  point.  It 
apiiears  from  tbe  record  now  before  us  tliat 
the  defendants  In  their  answer  set  np,  as  a 
defense,  alleged  misconduct  on  tbe  part  of 
the  wife.  This  defense  was  not  challenged 
either  by  demurrer  or  by  a  motion  to  strike 
the  same,  but  at  tbe  trial  the  court,  of  Its 
own  motion,  declined  to  allow  tbe  defendants 
to  Introduce  any  evidence  In  support  thereof. 
In  pursuing  tbls  course  his  honor  below  was 
evidently  endeavoring  to  follow  tbe  ruling 
made  by  tbls  court  in  tbe  case  ]ust  cited, 
and  a  majority  of  us  think  that  this  was 
eminently  proper.  In  support  of  this  view, 
it  Is  only  necessary  to  refer  to  what  is-  said 
with  respect  to  this  question  of  practice  in 
the  opinion  filed  in  tbe  present  case  by  Mr. 
Justice  COBB. 

3.  It  only  remains  for  the  writer  to  briefly 
dlscnss  tbe  question  dealt  with  in  the  third 
beadnote.  Did  the  facts  appearing  warrant 
the  direction  of  a  verdict  for  $600,  the  full 
amount  for  which  the  plaintiff  sued?  This 
action  of  the  court  was  doubtless  predicated 
upon  the  ruling  in  Duke  v.  Brown  that:  "In 
such  a  suit,  if  It  be  shown  that  there  has 
been  a  breach  of  the  bond,  tbe  recovery 
shall  be  for  the  full  amount  stated  in  the 
bond,  and  the  'Judgment  shall  remain  open 
and  be  subject  to  be  appropriated'  by  the 
ordinary  'from  time  to  time  as  tbe  situation 
and  exigencies'  of  the  wife  and  ber  offspring 
may  require."  Of  course.  If  the  court  could 
properly  direct  a  verdict  for  f 750,  tbe  amount 
named  in  a  bond  of  this  chai'acter,  when  the 
petition  prayed  for  a  recovery  of  that  amount, 
It  was  not,  as  to  tbe  defendants  In  tbe 
present  case,  harmful  error  to  direct  a  ver- 
dict for  tbe  smaller  amount  of  $G00,  wbich 
was  all  the  plaintiff  claimed.  A  majority  of 
us  are,  however,  now  satisfied  that  the  rul- 
ing last  above  quoted  was  not  well  consid- 
ered, and  should  not  be  followed.  The  con- 
clusion that,  in  an  action  of  the  present 
nature,  any  breach  of  the  bond  would  author- 
ize a  recovery  of  the  full  amount  therein 
named,  was  reached  by  analogizing  the  pro- 
visions of  sections  388  and  889  of  the  Penal 
Code  with  those  embraced  in  section  1254  of 
that  Code,  which  deals  with  a  bond  given 
in  a  bastardy  case,  and  In  terms  authorizes 
the  rendition  of  a  Judgment  for  "the  full 
amount  of  the  bond,  which  Judgment  shall 
remain  open,  and  be  subject  to  be  appropri- 
ated by  the  courts,  from  time  to  time,  as  the 
situation  and  exigencies  of  the  bastard  child 
may   require."     After  again  carefully  and 


anxiously  going  over  the  whole  matter,  three 
of  us  are  now  convinced  tbwt  we  erred  in 
taking  tbe  view  above  pointed  out  Tbe 
difficulty  Is  that  section  389  of  the  Penal 
Code  does  not  In  terms  auAorizp  a  recovery 
of  tbe  full  amount  named  In  the  bond  upon 
a  mere  breach  of  the  same.  Tbls  section 
simply  declares  that  "upon  tbe  failnre  of  the 
defendant  to  comply  with  Its  terms,  sutt  may 
be  brought  thereon."  The  almost  universal 
rule  Is  that,  in  actions  upon  penal  bonds,  tbe 
recovery  can  In  no  case  exceed  the  actual 
amount  of  the  damages  proved.  An  excep- 
tion is  made,  as  has  been  seen,  In  the  case 
of  a  bastardy  bond;  but  there  Is  no  sucli 
exception  In  tbe  law  providing  for  tbe  giving 
of  tbe  bond  required  by  section  888  of  tbe 
Penal  Code.  To  be  perfectly  frank  and  can- 
did, therefore,  It  now  seems  to  ns  that  tii<> 
ruling  on  this  jxilnt  In  the  case  of  Duke  v. 
Brown  was  more  In  the  nature  of  legislation 
than  of  Judicial  construction.  We  tlierefore 
feel  that  It  would  not  be  proper  to  adbere 
to  the  same.  Tbe  truth  Is,  we  undertool; 
by  construction  to  cure  an  omission  In  legis- 
lation. It  would,  we  think,  have  been  en- 
tirely proper  for  the  general  assembly  to  de- 
clare that.  In  an  action  upon  a  bond  of  th« 
sont  now  before  us.  there  might,  under  con- 
ditions so  anthorlElng,  be  a  recovery  of  the 
whole  amount  named  in  tbe  bond,  even  for 
a  slight  breach  thereof,  with  a  provision,  as 
In  the  case  of  a  bastardy  bond,  that  tbe 
courts  might,  by  appropriate  ordera  passc^d 
from  time  to  time,  administer  the  fund  raised 
by  the  Judgment  for  the  benefit  of  the  bene- 
ficiary or  beneficiaries  of  the  bond.  Such 
legislation  should,  however,  be  so  framed  as 
not  to  permit  a  full  recovery  when  there  was 
palpably  no  necessity  for  it  For  instance. 
If  a  husband  had  fully  and  adequately  euiv 
ported  bis  wife  for  four  years  and  eleven 
months,  It  would  hardly  do  to  allow  the 
ordinary  to  recover  ?750  for  tbe  support  due. 
but  not  fnmlshed,  for  the  remaining  month 
of  the  five  years.  Perhaps  the  beat  le^sla- 
tlon  which  could  be  had  on  this  line  would 
be  to  allow  several  distinct  recoveries  on  the 
bond,  from  time  to  time,  as  the  exigencies 
of  the  case  might  require.  Impressed  by  the 
Idea  that  the  legislation  should  have  gone 
further  than  it  did,  the  court  was  led  Into 
the  error  which  we  are  now  undertaking  to 
correct.  Anotber  reason  wblcb  Influenced  us 
was  that,  In  the  absence  of  any  such  pro- 
vision as  that  last  suggested,  the  wife,  In  a 
case  like  the  one  before  us,  would,  by  bring- 
ing her  suit  when  the  first  breach  of  the 
bond  occurred,  be  compelled  to  accept  as 
final  a  recovery  equal  only  to  the  amount 
required  for  her  support  during  the  period 
or  periods  when  the  same  bad  not  been  fur- 
nished, up  to  tbe  time  of  tbe  bringing  of 
tbe  action,  which  would,  of  course.  In  many 
cases,  be  less  than  the  full  amount  named 
In  the  bond;  or  else  wait  until  the  expira- 
tion of  tbe  five  years,  and  tben  in  a  single 
action  recover  the  full  amount  of  th^  bond. 
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or  80  much  fiiereof  as  It  then  appeared  she 
-vvos  entitled  to  receive.  Neither  of  these 
altematiTes  seemed  just  or  adequate  to  tb« 
situation,  and.  this  being  apparent,  we  were, 
under  the  Influence  of  a  strong  and  propel 
desire  to  afford  adequate  protection  to  all 
women  who  had  thus  been  mistreated,  mis- 
led Into  an  attempt  to  accomplish  that  for 
which  the  law-maliing  power  should  liave 
provided.  We  still  adhere  to  the  spirit  of 
the  decision  made,  and  are  firmly  convinced 
that  the  law  on  this  subject  should  be  amend- 
ed; but  for  the  reasons  given  above  we  are 
now  constrained  to  hold  that  the  ruling  an- 
nounced was  not  authorized  by  the  law  as 
written.  There  being  in  the  present  case 
no  evidence  warranting  a  finding  for  the 
plaintiff  in  any  particular  sum,  the  trial  Judge 
was  not,  in  the  opinion  of  a  majority  of  us, 
authorized  to  fix  the  amount  of  the  recovery. 
Judgment  reversed.   * 

LEWIS,  J.,  absent 

LUMPiaN,  P.  J.,  speaking  for  Wmself 
and  the  Chief  Justice,  concurring  specially: 
While  we  concur  In  the  Judgment  of  rever- 
sal, we  are  unable  to  agree  to  the  conclusion 
reached  by  our  Brethren,  that  the  court  be- 
low was  right  In  refusing  to  allow  the  de- 
fendants to  prove  the  allegations  of  their 
original  answer  to  the  effect  that  Mrs.  Cora 
D.  Crew  voluntarily  and  without  sufficient 
excuse  abandoned  her  husband's  home,  and 
that  while  she  remained  there  he  had  pro- 
vided her  with  an  adequate  support  The 
only  reason  which  can  be  suggested  for 
holding  that  this  answer  did  not  set  up  a 
jrood  defense,  and  one  which  it  was  proper  to 
allow  the  defendants  to  sustain  by  compe- 
tent testimony,  arises  from  the  ruling  made 
by  this  court  in  the  case  of  Duke  v.  Brown, 
113  Ga.  310,  38  8.  B.  764,  that:  "The  under- 
taking of  the  principal  obligor  and  the  se- 
curities In  such  a  bond  Is  not  at  all  depend- 
ent upon  the  conduct  of  the  female  after 
the  marriage."  We  are,  after  mature  delib- 
eration, convinced  that  the  language  just 
qnoted  does  not  set  forth  a  correct  rule  of 
law;  and  the  same  is  not  binding  as  author- 
ity because  the  case  Just  referred  to  was 
not  decided  by  a  full  bench  of  six  Justices. 

It  Is  not  only  the  policy  of  the  law  that 
a  woman  who  has  been  betrayed  and  se- 
duced shall,  when  the  author  of  her  ruin 
evades  the  punishment  of  his  crime  by  tak- 
ing her  In  marriage,  be  supiwrted  by  hini  fcr 
the  five  years  ensuing  next  after  tlie  date 
of  the  marriage,  but  It  is  also  no  less  its 
policy  to  discourage  separations  between 
hnsband  and  wife,  and  to  encourage  their 
living  together  in  peace  and  harmony.  It 
is  the  duty  of  the  courts  to  effectuate,  as  far 
as  they  can  possibly  do  so,  both  of  the  legal 
ol^ccts  outlined  above.  The  seducer.  If  he 
escapes  the  penitentiary  by  marrying  his  vic- 
tim, should.  It  is  true,  be  compelled  to  take 
care  of  her,  and  be  should  bear  the  punish- 


ment of  being  compelled  to  do  so.  If  punish- 
ment it  be,  without  being  heard  to  complain. 
This  salutary  principle  should,  however,  be 
qualified  by  requiring,  as  a  condition  of  her 
support  and  maintenance,  tliat  the  wife  shall 
with  reasonable  good  faith  and  fidelity  con- 
form to  the  duties  resting  upon  her  in  the 
conjugal  state.  As  the  law  stood  for  a  long 
time,  a  iirosecution  for  seduction  could  "be 
stopped  at  any  time  by  the  marriage  of  the 
parties,  or  a  bona  fide  and  continuing  offer 
to  marry  on  the  part  of.  the  seducer."  See 
Code  1882,  {  4371.  That  the  law-making 
power  did  not,  In  employing  the  language 
Just  quoted,  contemplate  the  mere  empty 
form:  of  a  marriage,  or  Intend  to  allow  the 
seducer  to  escape  punishment  by  tendering 
to  the  woman  a  fraudulent  offer  to  marry 
with  the  sole  design  of  escaping  conviction, 
is  evidenced  by  two  considerations:  (1)  It 
cannot  be  supposed  that  there  would  be  such 
trifling  with  so  serious  a  matter;  and  (2),  for 
the  manifest  purpose  of  preventing  just  such 
an  improper  use  of  the  above-quoted  provi- 
sion as  we  have  just  Indicated,  the  general 
assembly  In  1893  passed  an  act  amending 
the  law.  The  design  of  this  act  was  to  no 
longer  .permit  the  abatement  of  prosecutions 
for  seduction  by  marriages  which  were  such 
in  form  only.  All  of  this  was  very  plainly 
pointed  out  by  Mr.  Justice  Cobb  on  pages  313 
and  .'514  of  113  Ga.,  38  S.  B.  764.  It  being 
clear,  then,  that  the  legislative  intent  was 
that  a  marriage  between  the  seducer  and  his 
victim  should  be  entered  into  in  good  faith, 
there  Is  every  reason  for  holding  that  the 
parties  thereto  should  be  mutually  bound  to 
perform'  the .  obligations  and  duties  usually 
incident  to  the  contract  of  marriage.  The 
great  oI)Ject  which  the  legislature  had  In 
view  was,  not  to  afford  the  seducer  a  pre- 
text for  evading  punishment  but  to  bring 
about  a  marriage  which  would  tend  as  far 
as  possible  to  enable  him  to  atone  for  a 
great  wrong,  and  relieve  society  of  the  evils 
which  must  necessarily  flow  from  the  crime 
of  seduction,  whenever  perpetrated.  If, 
therefore,  a  woman  entering  into  matrimony 
Tinder  such  conditions  is  to  be  permitted  to 
violate  ad  libitimi  her  marriage  obligations, 
disregard  her  duties  as  a  wife,  and  conduct 
herself  In  such  a  manner  that  even  a  truly 
repentant  seducer  could  no  longer  cherish 
for  her  those  sentiments  which  ought  to  ani- 
mate the  bosom  of  every  good  husband,  and 
at  the  same  time  compel  him  to  support  her, 
it  is  plain  that  the  sound  public  policy  re- 
ferred to  above,  which  seeks  to  preserve  do- 
mestic happiness  and  prevent  unseemly  sep- 
arations between  husbands  and  wives,  would 
be  destroyed.  It  was  certainly  not  In  leg- 
islative contemplation  that  a  marriage 
brought  about  by  a  prosecution  for  seduc- 
tion should,  when  entered  Into,  be  a  marriage 
of  a  different  kind,  or  one  having  different 
incidents,  from  marriages  contracted  under 
usual  and  ordinary  circumstances.  On  the 
contrary.  It  was  designed  that  the  marriage 
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between  tbe  seducer  and  the  woman  he  had 
led  asti-ay  should  be  bona  flde,  and  that  It 
should,  as  nearly  as  possible,  place  these 
two  In  the  same  position  they  would  have 
occupied  after  an  honorable  courtship  ending 
In  matrimony.  It  la  to  be  noted  that  the 
seducer  is  not  required  to  support  bis  victim 
as  such,  but  as  his  wife.  The  law  does  not 
undertake  to  provide  for  an  injured  and 
disgraced  woman,  but  for  one  who  has  for- 
given and  become  a  wife.  She  ought,  then, 
in  order  to  be  entitled  to  support,  to  be  a 
wife  in  fact,  at  least  to  the  extent  of  observ- 
ing  those  duties  and  obligations  which  are 
to  be  Justly  expected  from  every  woman  who 
talces  the  vows  of  marriage.  As  has  been 
seen,  the  statute  is  designed  to  encourage 
marriages  between  seducers  and  their  vic- 
tims, to  the  end  that  past  wrongs  may  be 
atoned  for  and  society  benefited.  To  con- 
strue the  statute  to  mean  that  a  woman  who 
marries  her  seducer  owes  him  no  marital 
duties  whatever  would  certainly  tend  to  de- 
ter a  wrongdoer  who  is  really  repentant, 
and  ready  to  repair  his  wrong,  from  offering 
the  protection  of  marriage  to  the  woman  he 
had  betrayed,  and  thus  the  object  of  the 
statute  would  be  in  a  large  measure  defeat- 
ed. A  man  with  knowledge  that  such  was 
the  law  might  well  prefer  the  penitentiary 
to  a  married  state  of  such  an  anomalous 
character  that,  while  It  imposed  upon  him 
all  the  burdens  of  matrimony,  his  wife  (who 
was  BO  in  name  only)  would  be  free  to  aban- 
don him  at  pleasure,  and  even  live  a  life  of 
open  shame.  In  passing  upon  the  case  of 
Duke  V.  Brown,  we  overlooked  these  consid- 
erations, being  led  to  do  so  by  the  righteous 
Indignation  with  which  all  right-thinking 
men  are  inclined  to  regard  the  conduct  of 
one  who  deceives  a  trusting  woman  and 
leads  her  to  her  ruin.  We  are  prompted  to 
take  the  view  we  now  announce,  not  be- 
cause of  sympathy  for  seducers,  but  because, 
after  further  reflection,  we  cannot  escape 
the  concluslpn  that,  in  laying  down  the  rule 
announced  in  that  case,  this  court  took  a 
step  too  far  in  the  direction  of  destroying  the 
sanctity  of  marriage  contracts,  and  in  es- 
tablishing a  precedent  the  following  of  which 
would  tend  to  defeat  the  principal  object 
which  the  legislature  had  in  contemplation 
when  passing  the  above-mentioned  act  of 
1893. 

As  we  think  the  defendants*  answer  set 
tip  a  perfectly  good  defense,  and  that  they 
ought  to  have  been  allowed  to  support  it  by 
competent  evidence,  It  is  unnecessary  for  us 
to  express  our  views  upon  the  question  of 
practice  dealt  with  in  the  opinions  filed  by 
Kir.  Justice  LITTLE  and  Mr.  Justice  COBB. 

COBB,  J.  (dissenting),  speaking  for  him- 
self and  Mr.  Justice  BUSH.  We  concur  in 
the  conclusions  stated  in  the  first  and  sec- 
ond headnotes,  but  we  cannot  agree  to  the 
proposition  laid  down  In  the  third  headnote, 
and  we  therefore  are  constrained  to  dissent 


from  the  Judgment  rendered  in  the  case. 
We  do  not  desire  to  add  anytliing  to  what 
has  been  said  by  Mr.  Justice  LITTLE  in 
support  of  the  propositions  laid  dovnx  In  the 
first  headnote,  but  will  state  the  reasons  why 
we  concur  In  the  ruling  made  in  the  second 
headnote,  and  dissent  from  that  contained 
in  the  third  headnote. 

The  case  of  Duke  v.  Brown,  113  Oa.  310, 
33  S.  B.  764,  was  in  all  its  aspects  very  care- 
fully considered,  at  least  by  the  writer,  and 
the  conclusions  reached  therein  in  refer- 
ence to  the  questions  which  were  directly 
raised  in  the  recoid,  as  well  as  those  which 
were  discussed  in  the  course  of  the  opinion, 
were  not  by  any  means  the  result  of  a  taast.v 
examination  of  the  case  nor  a  cursory  review 
of  the  law  supposed  to  be  applicable  to  those 
questions.  That  the  case  presented  ques- 
tions difficult  of  solution  was  thoroughly  and 
fully  appreciated,  and  there  was  no  desire 
or  inclination  to  deal  with  the  case  in  any 
other  way  than  by  the  exercise  of  a  patient 
and  conscientious  effort  to  arrive  at  a  cor- 
rect solution  of  the  questions  involved,  al- 
though the  writer  was  painfully  conscious 
of  the  fact  that  In  determining  the  ques- 
tions- involved,  no  precedents  were  in  sight 
to  be  pointed  to  as  in  any  way  upholding  or 
sustaining  the  conclusions  there  reached. 
Any  one  reading  what  is  there  said  cannot 
but  be  aware  that  there  was  at  the  time 
a  keen  appreciation,  on  the  part  of  the  writ- 
er, of  the  diflSculties  then  encountered,  and 
an  earnest  effort  to  construe  the  act  then  un- 
der consideration  so  as  to  carry  out  the  in- 
tention of  the  general  assembly,  and  make 
the  act  effective  for  the  beneficent  purposes 
for  which  it  was  passed.  It  is  now  said 
that,  at  least  so  far  as  one  of  the  points 
involved  in  that  case  is  concerned,  the  rul- 
ing there  made  partakes  more  of  the  nature 
of  Judicial  legislation  than  of  Judicial  con- 
struction. It  did  not  so  appear  to  ns  then, 
or  the  Judgment  would  never  have  been  ren- 
dered. It  does  not  so  appear  to  some  of  us 
now,  even  after  the  lapse  of  time  and  addi- 
tional reflection  and  examination  into  the 
question.  To  some  of  us  it  appears  now 
that  what  was  there  said  on  the  point  in 
question  was  subject  to  the  criticism  above 
referred  to.  To  those  who  take  this  view  of 
the  question,  of  course,  no  other  course  is 
open  to  them  than  to  refuse  to  follow  the 
ruling  there  made.  When  a  court  becomes 
satisfied  that  it  has  in  the  past  usurped  func- 
tions which  properly  belong  to  another  de- 
partment of  government,  it  should  not  con- 
tinue in  the  path  of  usurpation,  and  if  any 
member  of  the  court  becomes  conscientiously 
satisfied  that,  in  the  past,  usurpation  has 
taken  place,  it  is  the  duty  of  that  member, 
notwithstanding  his  Brethren  and  associates 
may  disagree  with  him,  not  only  to  refuse 
to  further  engage  in  the  usurpation,  but  to 
put  upon  record  his  reasons  for  not  further 
concurring  with  his  Brethren  in  what  ap- 
pears to  hini  to  be  a  palpable  usurpation  of 
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aathority.  What  l8  said  In  the  opinion  In 
Duke  T.  Brown,  it  still  seems,  ought  to  be 
suflBcIent  to  support  the  conclusions  there- 
in readied,  but  In  addition  to  what  Is  therein 
said  other  views  tending  to  support  the  con- 
clusions therein  reached  will  be  now  stated. 
When  the  general  assembly  passed  the  act 
now  contained  In  Pen.  Code,  {  388,  which  pro- 
vided that  a  prosecution  for  seduction  could 
be  stopped  by  the  marriage  of  the  parties 
and  the  giving  by  the  defendant  of  a  bond 
to  the  ordinary  conditioned  to  support  the 
female  and  her  offspring  for  a  period  of  five 
years,  the  purpose  of  the  legislature,  as  was 
p<rinted  out  in  Duke  v.  Brown,  was  to  IX'O- 
tect  the  female  who  was  the  victim  of  the 
seduction.  The  act  was  not  passed  for  the 
purpose  of  showing  any  mercy  or  considera- 
tion to  the  seducer,  but  the  conspicuous  fig- 
ures In  the  legislative  mind  were  the  wronged 
female  and  her  offspring.  The  past  had 
demonstrated  that  seducers  had  availed  them- 
f^lves  of  the  privilege  afforded  by  the  law  of 
marrying  their  victims,  not  from  any  con- 
sclentions  regard  of  duty  or  desire  to  make 
reparation,  but  solely  to  evade  a  sentence 
imposing  a  term  of  penal  servitude;  and  while 
the  law  contemplated  that  the  parties  should 
become  bound  in  the  bonds  of  matrimony,  it 
also  contemplated  that  In  addition  to  the 
usual  remedies  which  were  grlven  to  require 
a  performance  on  the  part  of  a  husband  of 
the  obligations  he  had  assumed  to  Rupport 
and  maintain  bis  wife  and  children,  the  hus- 
band who  married  the  woman  whom  he  bad 
betrayed,  under  circumstances  where  it  was 
apparent  that  the  marringe  was  contracted 
simply  to  avoid  the  punishment  prescribed  by 
law  for  the  crime  of  seduction,  should  be 
bound  with  stronger  bands  than  the  ordinary 
husband  to  support  his  wife  and  children.  It 
la  true  that  the  relation  of  husband  and 
wife  exists  between  these  t>arties,  but  this 
relation  is  not  brought  about  by  the  volun- 
tary act  of  the  husband,  or  as  the  result  of 
a  vlrtnoua  courtship.  The  wife  that  the  se- 
ducer thus  takes  in  order  to  avoid  the  pen- 
alty of  the  law  is  not  to  be  held  to  the  high 
standard  of  the  vlrtnons  woman  who  marries 
an  hon<H«ble  man.  The  woman  Is  not  a 
vlrtnons  woman,  and  the  man  Is  not  an  hon- 
orable man,  and  this  fact  was  in  the  leglsla- 
tive  mind  when  the  act  was  passed,  and 
most  be  kept  in  the  Judicial  mind  In  arriv- 
ing at  what  was  the  Intention  and  what  was 
the  scope  of  the  act  passed  by  the  law-mak- 
tng  power.  The  husband  at  the  date  of  the 
marriage  Is  not  only  not  a  man  who  can  be 
described  by  the  term  honorable,  but  he  Is  a 
confessed  felon,  and  enters  into  the  bonds  of 
matrlmmiy,  not  with  a  pure  and  holy  pur- 
pose, bat  with  the  same  motives  which 
would  prompt  a  savage  to  surrender  to  au- 
Qiorlty  when  no  other  course  was  open  to 
him.  Sndi  a  man,  marrying  the  victim  of 
his  crime,  has  not  the  right  to  expect  of  her 
the  same  conduct  that  an  honorable  man 
would  expect  of  a  virtuous  wife.  -  She  was  a 


virtuous  woman  once.  He  has  deprived  her 
of  the  right  to  stand  before  the  world  and 
demand  the  rights  that  a  virtuous  woman 
would  be  entitled  to.  He  has  not  only  be- 
trayed her  and  destroyed  her,  but  has  com- 
pelled her  to  resort  to  the  publicity  of  a 
public  trial  Ih  order  to  make  him  repair,  as 
best  he  can,  the  wrong  which  he  has  com- 
mitted. She  would  be  more  than  hnmau  if 
such  an  experience  had  any  other  effect  than 
to  blunt  altogether  her  sensibilities.  When 
he  takes  her  to  wife,  he  knows  tliat  he  takes 
to  wife  a  woman  whose  sensibilities  are  pre- 
sumptively all  gone,  and  that  he  is  respon- 
sible for  her  being  In  this  condition.  Even  in 
any  marriage,  the  husband  takes  the  wife  for 
better  or  for  worse,  but  in  a  marriage  of  the 
character  now  under  consideration  the  hus- 
band can  be  presumed  to  know  that  he  takes 
the  wife  for  worse  under  all  circumstances, 
because  the  conditions  are  not  favorable  for 
the  other  alternative  of  married  life.  With 
a  full  knowledge  of  the  fact  as  to  what  he 
has  done,  and  what  elTect  he  has  wrought 
upon  the  life  and  character  of  the  woman, 
he  takes  her  to  wife,  and  becomes  bound  to 
maintain  and  support  her.  It  she  is  will- 
ful, .he  must  remember  that  he  is  responsi- 
ble, probably,  for  the  development  of  this 
trait  of  character;  if  she  Is  wayward,  he  must 
not  forget  that  It  was  through  him  that  she 
was  led  into  the  paths  of  the  wayward;  if 
she  Is  vicious,  this  should  be  only  a  reminder 
to  him  that  her  first  lesson  in  vice  was  learn- 
ed under  his  Instruction;  If  she  is  lawless,  he 
must  not  lose  sight  of  the  fact  that  It  was 
from  him  she  received  the  first  suggestion 
that  caused  her  to  disregard  law  both  hu- 
man and  divine.  His  Obligation  is  to  sup- 
port and  maintain  the  wife  he  has  married, 
not  the  ideal  wife  that  the  honorable  man 
would  expect  to  find  In  a  pure  woman  whom 
he  had  led  to  the  altar  after  a  virtuous  court- 
ship. After  the  maturest  reflectlMi  and  the 
most  earnest  consideration,  no  other  conclu- 
fAoa  can  be  now  reached  than  that  it  was  not 
the  Intention  of  the  general  assembly,  in  the 
passage  at  the  act  requiring  a  bond  to  be 
given  for  the  support  and  maintenance  of  the 
wife  before  a  prosecution  for  seduction  could 
be  stopped  by  a  marriage,  that  It  should 
ever  become  a  question  for  a  jury  to  deter- 
mine whether  the  wife  had  behaved  In  sucb 
a  way  as  to  forfeit  her  right  to  a  support 
from  her  husband.  This  question  Is  conclud- 
ed by  the  bond,  and,  no  matter  how  the  wife 
conducts  herself  after  marriage,  the  obliga- 
tion of  the  bond  is  to  support  and  maintain 
her,  and  this  obligation  most  be  compiled 
with.  Hard  as  this  may  seem,  as  was  said 
in  Duke  v.  Brown,  it  is  not  nearly  so  hard 
as  being  required  to  serve  a  term  of  involun- 
tary servitude  in  the  penitentiary  of  the 
state.  This  construction  of  the  law  imposes 
upon  the  husband,  under  certain  circumstan- 
ces, a  term  of  servitude,  it  Is  true,  but  • 
servitude  with  far  less  disadvantages  and 
far  less  severity  than  a  servitude  Imposed  as 
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the  result  of  a  conviction  (or  tiie  crime  of 
which.  It  must  neTor  be  forgotten  the  bus- 
band  has  is  open  court  confessed  that  he  is 
guilty.  Of  course,  the  woman  may  conduct 
herself  in  such  a  manner  as  to  make  it  Im- 
possible for  the  husband  to  live  with  hee  and 
comply  with  all  the  obligations  which  the 
law  imposes  upon  the  ordinary  husband. 
This  fact  was  recognized  by  the  general  as- 
sembly, and  it  was  not  contemplated  that  It 
would  be  possible  that  parties  who  had  be- 
fore marriage  sustained  such  relations  to 
each  other  could  after  marriage  found  a 
home  based  on  mutual  esteem  and  aCCection, 
where  the  chief  aim  of  each  of  the  parties 
would  be  the  happiness  and  weli^are  of  the 
other.  It  can  be  confidently  asserted,  and  It 
most  hare  been  known  to  the  members  of 
the  general  assembly,  that  the  foundation  of 
such  a  home  by  such  parties  was  a  practical 
impossibility;  and  this  is  the  reply  to  the 
suggestion  that  the  law  had  in  mind  the  pro- 
tection of  society.  It  was  undoubtedly  con- 
templated that  society  should  be  incidentally 
protected  by  the  legitimation  of  the  offspring, 
but  the  main  and  controlling  purpose  of  the 
law  was  to  impose  upon  the  husband  the  obli- 
gation of  supplying  the  wife  with  the  neces- 
sities of  life.  All  confessed  criminals  m'ost 
be  punished;  and  the  punishment  inflicted 
upon  a  confessed  seducer  by  simply  requir- 
ing him  to  support  the  wayward  and  willful 
victim  of  his  crime  is  a  light  penalty,  com- 
pared to  what  might  be  imposed  upon  such  a 
criminal  except  for  the  leniency  of  the  law  In 
allowing  him  to  marry  his  victim. 

It  is  contended  that,  as  the  plea  which  set 
up  that  the  failure  of  the  defendant  to  sup- 
port his  wife  was  due  to  her  conduct  was 
not  demurred  to,  the  defendant  had  a  right 
to  introduce  evidence  in  support  of  the  same^ 
and,  if  the  allegations  of  the  plea  were  prov- 
ed, was  entitled  to  a  judgment  la  his  favor. 
The  defendants  offered  evidence  to  establish 
the  truth  of  the  allegations  of  the  plea.  This 
evidence  was  rejected  by  the  court,  and  ernor 
is  assigned  in  the  bill  of  exceptions  tmder  this 
ruling.  Under  the  ruling  in  Duke  v.  Brown, 
the  facts  stated  In  the  plea  constituted  no 
sufficient  defense  to  the  action  on  the  bond. 
The  question,  therefore,  arises,  what  Is  to  be 
done  by  a  court  when  it  appears  during  the 
progress  of  the  trial  that  the  plea  relied  upon 
as  a  ground  of  defense  constitutes  no  reason 
for  refusing  to  permit  a  recovery  by  the 
plaintiff?  In  reference  to  the  plea  in  the 
present  case,  if  the  rule  laid  down  in  Duke 
v.  Brown  is  to  be  followed  there  can  be  no 
two  opinions  on  the  question  as  to  whether 
the  plea  constituted  a  ground  of  defense.  In 
such  a  case,  is  the  court  required  to  go 
through  the  farce  of  hearing  evidence  to  es- 
tablish a  state  of  facts  which,  if  true,  should 
not  in  any  view  of  the  law  be  permitted  to 
defeat  the  plaintifTs  right  to  recover?  Does 
the  mere  fact  that  the  plaintiff  has  passed 
over,  without  demurring,  the  patent  defect  in 
the  plea,  deprive  the  court  of  the  right  at  a 


subsequent  stage  of  the  case  to  call  In  ques- 
tion the  sufficiency  of  the  plea?  Are  the- 
hands  of  the  court  so  tied  that  it  must  permit 
not  only  evidence  to  be  introduced  to  eatablisb 
the  truth  of  a  plea  which  has  no  foundatlou 
In  law,  but  must  charge  the  Jury  that  if  they 
believe  these  facta  to  be  true  they  must  return 
a  verdict  In  favor  of  the  defendant,  and  tlieu. 
when  such  a  verdict  is  returned,  enter  np  a 
Judgment  thereon?  Can  it  be  said  that  in  this 
enlightened  day  such  a  proceeding  is  required 
to  be  carried  on  in  a  place  where  it  is  sup- 
posed tliat  Justice  Is  Judicially  administered, 
and  which  is  presided  over  by  an  intelligent 
Judge,  aided  in  bis  investigations,  so  far  as 
the  facts  are  concerned,  by  an  upright  and 
intelligent  Jury?  No  such  result  as  this  was 
permitted  under  the  rules  of  the  common  law, 
nor  is  it  required  by  the  laws  of  this  state. 
It  is  proposed  now  to  establish  the  proposi- 
tion Just  laid  down.  A  demurrer  admits  the 
truth  of  all  the  matters  of  fact  sufllciently 
pleaded  on  the  other  side,  but  it  does  not  fol- 
low from  this  that  the  effect  of  pleading 
without  demurring  is  to  admit  the  sufficiency 
In  law  of  the  facts  adversely  alleged.  If  a 
party  pleaded  without  demurring,  he  was 
held  at  common  law  to  have  waived  all  de- 
fects in  the  pleading  of  hie  adversary  which 
be  could  not  take  advantage  of  oy  a  general 
demurrer,  and  all  defects  in  the  pleading 
which  were  amendable  before  verdict  were 
cured  by  the  verdict  Perry,  Com.  Law  PI. 
pp.  236,  237;  Shlpman,  Com.  Law  PI.  g§  152. 
153;  Steph.  PI.  (Andrews'  2d  Ed.)  S§  141,  142; 
Steph.  Pi  (Heard's  Ed.)  146,  149;  Martin, 
Civ.  Proc.  Com.  Law,  §  240;  4  Minor,  Inst, 
pt  2,  marg.  p.  895  et  seq.  If,  at  common  law, 
a  case  proceeded  to  trial  upon  an  issue  formed 
upon  a  plea,  and  it  appeared  after  verdict 
that  the  plea  set  forth.no  ground  of  defense 
and  for  this  reason  was  fatally  defective,  the 
court  upon  motion  would  enter  a  Judgment  in 
favor  of  the  plaintiff  notwithstanding  the 
verdict  that  was  rendered  against  him,  pro- 
vided there  appeared,  either  in  the  plea  upon 
which  the  verdict  was  rendered  or  in  any 
otlier  plea  flled  by  tlie  defmidant,  what 
amounted  to  either  an  express  or  implied  con- 
fession, on  the  part  of  the  defendant,  of  the 
plaintifTs  right  to  recover,  in  the  absoice  of 
the  matter  of  avoidance  which  was  set  up  In 
the  plea  upon  which  the  verdict  was  render- 
ed. The  Judgment  non  obstante  veredicto  was 
allowable  upon  the  theory  that,  the  plea  itself 
being  substantially  bad  in  law,  of  course  the 
verdict,  which  merely  showed  It  to  be  true 
In  point  of  fact,  would  not  entitle  the  defend- 
ant to  a  Judgment;  and,  when  the  plea  upon 
which  the  vo^lict  was  founded  was  a  plea  in 
confession  and  avoidance,  the  Judgment  was- 
entered  in  favor  of  the  plaintiff  upon  the  con- 
fession of  the  plaintiff's  right  to  recover,  and 
the  matter  of  avoidance  was  disregarded  be- 
cause not  sufficient  In  law  to  do  away  with 
the  effect  of  this  confession.  Originally,  at 
common  law,  the  Judgment  non  obstante  ver- 
edicto could  not  be  entered  except  In  cases 
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where  the  plea  upaa  which  the  Terdlct  was 
rendered  was  one  In  oonf  easloa  and  aToldanee, 
bat  Bubsequentiy  to  the  statnte  of  Anne  which 
allowed  the  filing  of  sereral  pleas  It  was  held 
that  although  the  plea  did  not  confess  the 
cause  of  action,  yet  if  It  was  confessed  in 
other  ideas  there  should  be  a  judgment  for 
the  idaintur.  If  issue  was  Joined  upon  a 
point  whldi  was  immaterial,  and  upon  whlcn 
it  was  not  propw  to  decide  the  action,  the 
effect  of  a  verdict  finding  against  either  party 
<m  such  an  issue  was  relieved  against  by  a 
motion  for  a  repleader  filed  by  the  unsnccess- 
ful  party.  The  issue  under  the  common-law 
system  of  pleading  was  always  upon  some 
4)ueatian  raised  between  the  parties,  and 
tvhicb.  by  the  course  of  the  pleading;  was 
mntnaUy  agreed  upon  as  one  proper  to  de- 
«:lde  the  contro\-eny.  After  the  issue  of  fact 
thus  made  was  decided,  it  might  appear  that 
the  Issue  thus  raised  and  agreed  upon  by  the 
parties  was  one  upon  which  the  controTersy 
should  not  or  ought  not  to  have  been  deter- 
mined; this  state  of  affairs  having  been 
tetnigbt  about  by  one  of  the  parties  having, 
from  misapprehension  of  the  law  or  oversight 
passed  over  without  demurring  a  statement 
of  the  other  side  tnsutOcient  and  Immaterial 
in  law.  Under  the  common-law  system  of 
jdeadlng,  with  all  of  its  strictness,  a  case 
would  not  be  allowed  to  be  determined  upon 
an  Irrelevant  or  Immaterial  issue,  aUbougb 
for  the  dme  being  the  parties  bad  agreed  by 
their  course  of  pleading  that  such  an  issue 
woidd  properly  determine  the  case.  Notwith- 
standing the  fact  that  the  case  was  made  to 
tnm  DPMI  an  Immaterial  issue  was  the  fault 
of  the  parttesk  the  law  allowed  a  remedy  when 
this  fact  was  ascertained,  and  permitted  the 
court  to  remedy  the  absurdity  of  making  the 
case  turn  on  an  Inalgnlflcant  and  immaterial 
point  by  awarding  a  repleader  In  the  case. 
It  was  said  that  a  repleader  should  never  be 
granted  to  the  party  who  made  the  first  fault 
in  idcading,  but  to  that  saggestion  Tindall, 
C.  i^  once  answered:  "A  repleader  Is  rather 
the  act  of  the  eoinrt,  where  it  sees  that  Justice 
cannot  be  done  without  adopting  that  course." 
See  Gordon  v.  KUis,  7  Man.  &  O.  607.  If  a 
plea  was  so  defective  that  it  ought  to  have 
becB  striclten  on  general  demurrer,  and  the 
defendant  succeeded  at  the  trial,  and  the 
plea  confessed  the  action,  the  plaintiff  was  en- 
titled to  a  Judgment  notwithstanding  the  ver- 
dict If  the  plea  was  fatally  defective,  and 
shoold  have  been  stricken,  on  general  demur- 
rer, because  the  matter  alleged  was  so  foreign 
or  immaterial  to  the  controversy  and  the 
ptea  did  not  contain  a  confession  of  the  plain- 
tiff's cause  of  action,  and  the  vntlict  was  tor 
the  defendant  the  Issue  raiaed  on  the  plea 
was  not  allowed  to  decide  the  controversy  be- 
tween the  parties,  but  a  repleader  was  award- 
ed ia  order  that  the  parties  might  by  re- 
adjusting the  pleadings,  arrive  at  a  material 
issoe  upon  the  determination  of  which  the 
court  would  be  Justified  in  ^ving  Judgment 
for  the  one  or  the  other.    See,  In  this  connec- 


tion, ^Ipman,  Com.  Law  PI.  U  161,  162; 
Steph.  PI.  (Heard's  Ed.)  *97  et  seq.;  Gould, 
PL  pp.  484-486;  Steph.  PL  (Andrews'  2d  Ed.) 
i  127  (S,  4);  1  Chit  PL  •?.  6S6  et  seq.; 
Perry,  Com.  Law  PL  p.  212  et  seq.;  Mar- 
tin's Civ.  Proc  Com.  Law,  §i  371,  372;  4 
Minor,  Inst  pt  1,  pp.  771-775;  2  Tidd,  Pr. 
*pp.  921,  922;  Harris  v.  Goodwyn,  2  Man.  & 
G.  405;  Goodbume  v.  Bowman,  9  Bing.  532; 
Id.,  23  B.  a  L.  682;  11  Enc.  PL  &  Prac. 
912  et  seq.;  18  Euc.  PL  &  Prac.  490  et  seq.; 
Bouv.  Law  Diet  (Rawles'  Kev.)  tit  Judg- 
ment subtit  Classification;  Id.,  tits.  Kon 
Obstante  Veredicto,  Repleader. 

An  examination  of  the  authorities  Just  cit- 
ed will  show  what  course  was  pursued,  un- 
der the  common-law  system  of  pleading, 
where,  on  account  of  the  fault  of  one  or  the 
other  of  the  parties  to  the  case,  a  piece  of 
bad  pleading  was  passed  over  without  ob- 
jection being  taken  thereto  by  demurrer,  and 
after  issue  Joined,  and  verdict  rendered,  the 
court  was  confronted  with  a  condition  of 
affairs  where,  if  Judgment  was  entered  in 
accordance  with  the  verdict,  the  party  in 
whose  favor  the  verdict  was  entered  would 
be  allowed  a  Judgment  which  would  either 
be  unfounded  In  law  or  which  would  be 
founded  upon  an  issue  which  did  not  and 
ought  not  to  have  really  determined  the  con- 
troversy between  the  parties.  Under  such  a 
state  of  facts,  what  was  to  be  done?  If 
the  verdict  rendered  was  agaiust  the  party 
who  had  committed  the  first  fault  in  plead- 
ing, or  against  the  party  who  had  negligent- 
ly or  ignorantiy  overlooked  the  defect  In  bis 
adversary's  pleading,  It  might  be  said  that 
he  should  lose  the  case  as  a  penalty  for  his 
Ignorance  or  negligence,  -  as  the  case  might 
be.  Dr.  Minor,  in  his  Institutes  (volume  4, 
pt.  1,  marg.  p.  774),  in  discussing  the  ques- 
tion as  to  whether  a  repleader  ought  to  be 
granted  In  favor  of  the  party  who  committed 
the  first  fault  in  pleading,  uses  this  lan- 
guage: "Doubtless,  if  the  pleaders  only  were 
to  be  considered,  it  might  be  proper  to  punish 
their  remissness  In  this  way.  But  whilst  the 
court  is  visiting  upon  the  parties  the  laches 
of  their  counsel,  what  Is  it  to  do  in  respect 
to  its  own  Judgment?  Is  the  Judge  to  stul- 
tify himself  by  pronouncing  a  Judgment  up- 
on grounds  irrelevant  and  immaterial  ?"  Chief 
.Tustice  Tindall  seemed  to  have  entertained 
the  opinion,  also,  that  on  this  question  the 
court  owed  something  to  itself  and  the  in- 
tegrity of  its  proceedings  and  Judgmeuts,  as 
well  as  the  rights  of  the  parties  to  the  con- 
troversy. This  is  manifest  from  the  lan- 
guage quoted  above  from  bim  iu  the  case 
of  Gordon  v.  Ellis.  In  Ex  parte  Pearce,  80 
Ala.  195,  where  it  appeared  that  a  verdict 
in  favor  of  the  defendant  could  not  be  sup- 
ported except  upon  pleas  which  were  tn- 
sufficient,  an  award  of  a  repleader  was  af- 
firmed, notwithstanding  it  was  held  that 
this  remedy  was  not  technically  the  correct 
one  to  be  employed  In  that  case.  The  court 
In  the  opinion  (page  109)  say:    "The  result 
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of  the  trial  and  verdict  in  this  case  waa 
a  manifest  Injustice  to  plaintiffs.  Tbe  de- 
fenses set  up  were  without  merit,  and  the 
court  would  have  been  justified  in  setting  the 
verdict  aside  ex  mero  motn  and  allowing  tbe 
pleadings  to  be  amended.  We  will  not  say 
It  was  not  the  duty  of  tbe  court  to  do  so. 
One  of  the  chief  purposes  for  which  courts 
are  organized  is  that,  while  observing  the 
dividing  line  which  separates  the  duties  of 
the  ^dge  from  those  of  the  Jury,  tbe  presid- 
ing Judge  should  exert  his  powers  in  favor 
of  legal  Justice."  In  GerrJ.-;  •.  Trait  ^ 
Pick.  124,  tbe  supreme  court'i  .  .t.tssacbn- 
setts  lay  down  the  rule  to  be  xv-r^  ::  if,  after 
issue  found,  the  court  is  at  a>Jos8  how  to 
give  Judgment,  a  repleader  will  be  awarded 
on  the  motion  of  either  party.  DeclBlons 
can  be  found  in  those  states  where  tbe  sys- 
tem of  the  common-law  pleading  once  pre- 
vailed, as  well  as  In  those  states  where  that 
system  now  prevails,  which  show  that  the 
principles  of  common-law  pleading  are  still 
recognized,  and  that  It  is  a  general  rule 
that  a  Judgment  which  Is  manifestly  im- 
proper, if  not  Illegal,  will  not  be  entered  sim- 
ply for  tbe  reason  that  one  or  the  other  of 
the  parties  to  the  case  has  ignorantly  or 
negligently  omitted  to  take  advantage  of  the 
defect  in  tbe  pleading  of  his  adversary.  Tbe 
distinction  between  the  motion  for  a  Judg- 
ment non  obstante  veredicto  and  the  motion 
for  a  repleader  Is  that  .the  first  is  always 
founded  upon  something  involving  the  merits 
of  the  controversy,  and  the  latter  is  generally 
founded  upon  something  affecting  the  form 
or  manner  of  the  pleading,  though  there  are 
some  rulings  which  indicate  that  a  motion 
for  a  repleader  might  be  made  in  any  case 
where  it  would  have  been  manifestly  wrong 
for  a  Judgment  to  be  entered  upon  the  ver- 
dict rendered,  for  the  reason  that  it  did  not 
decide  the  real  issue  between  the  parties. 
If  tbe  defendant  pleaded  in  confession  and 
avoidance  and  sustained  bis  plea  by  proof, 
and  it  appeared  upon  a  retrospection  of  tbe 
pleadings  that  the  matter  pleaded  In  avoid- 
ance constituted  no  defense  to  tbe  action, 
the  finding  in  the  defendant's  favor,  of 
course,  amounted  to  nothing,  and.  If  objec- 
tion was  made  to  the  Judgment  in  bis  favor, 
the  court  would  not  stultify  Itself  by  enter- 
ing a  Judgment  in  favor  of  the  defendant 
simply  because  a  matter  alleged  which  was 
not  sufficient  to  defeat  the  action  was  found 
by  the  Jury  to  be  true  in  fact  It  would  be 
useless  In  such  a  case  to  make  a  motion  for 
a  new  trial,  for  the  reason  that  the  purpose 
of  this  motion  is  to  set  aside  a  verdict  which 
is  In  tbe  way  of  the  movant,  and  a  verdict 
of  tbe  cbaracter  above  Indicated,  when  con- 
strued in  tbe  light  of  tbe  pleadings,  ought 
not  to  be  in  tbe  way  of  anyl)ody.  The  court, 
therefore,  upon  motion,  would  disregard  such 
a  verdict,  and  as  tbe  pleading  of  the  de- 
fendant amounted  to  a  confession  of  the 
plalntlfTs  cause  of  action,  in  tbe  absence  of 
the   matter   of  avoidance  set  forth   in  the 


plea.  Judgment  would  be  entered  in  favor  of 
the  plaintiff  as  upon  this  confession.  If  the 
defendant's  plea  was  a  traverse  of  the  al- 
legations of  the  plaintllTa  petition,  and  issue 
was  Joined  on  this  plea,  and  tbe  plea  found 
In  favor  of  the  defendant,  of  course  a  Judg- 
ment for  the  defendant  could  be  entered  if 
such  a  verdict  was  consistent  with  the  law 
and  the  pleadings;  and,  If  tbe  evidence  at 
the  trial  did  not  support  the  denial  contained 
in  the  defendant's  plea,  the  plaintiff  had  a 
remedy  by  motion  tor  a  new.  trial  to  set 
aside  the  verdict  on  tbe  ground  that  the 
evidence  did  not  sustain  the  plea.  It  bein? 
good  in  substance.  If  the  parties  Joined  is- 
sue upon  a  matter  which  was  Immaterial  to 
the  real  merits  of  tbe  controversy,  and  there- 
fore a  matter  which  should  not  be  allowed 
to  determine  tbe  question  as  to  who  should 
prevail  In  tbe  case,  the  effect  of  finding  npou 
this  Immaterial  issue  was  avoided  by  a  mo- 
tion for  a  repleader,  which,  if  granted,  would 
require  the  parties  to  start  the  pleading  anew 
at  tbe  point  where  the  first  fault  in  pleading 
was  made,  In  order  that  an  Issue  might  be 
raised  which  would  decide  the  real  merits  of 
tbe  controversy.  It  seems,  from  what  has 
been  above  stated,  that  when  a  motion  of 
this  character  was  filed  It  called  Into  exer- 
cise tbe  powers  of  the  court  not  only  to  do 
substantial  Justice  between  the  parties,  but 
also  to  give  such  distinction  to  the  case  as 
would  prevent  a  Judgment  from  being  enter- 
ed which  would  be  a  refiection  upon  the  in- 
tegrity of  the  court  and  the  administration 
of  Justice. 

In  those  states  which  have  adopted  a 
code  of  practice,  while  the  motion  for  a 
Judgment  non  obstante  veredicto  and  the  mo- 
tion for  repleader  are  not  preserved  by  name, 
there  Is  in  the  codes  of  such  states  a  recog- 
nition of  the  fact  that  the  same  condition  of 
affairs  which  brought  into  existence  at  com- 
mon law  the  two  remedies  is  likely  to  arise, 
and,  w^en  this  condition  of  affairs  arises 
In  the  code  states,  there  is  a  remedy  provided 
to  accomplish  the  same  purpose  which  was 
accomplished  by  the  common-law  motions 
above  referred  to;  that  is,  to  prevent  the 
court  from  rendering  Judgment  which  would 
be  manifestly  wrong  and  Imprc^er  and  one 
which  would  be  calculated  to  bring  Into  dis- 
credit the  courts  as  the  organs  of  the  admin- 
istration of  the  law.  If  the  complaint  lie 
sufficient,  the  plaintiff  may  apply  for  a  Jud.^;- 
tneat  on  the  pleadings  if  the  defendant  has 
filed  an  answer  which  exinressly  admits  the 
material  facta  stated  In  the  complaint  or 
who-e  tbe  answer  merely  sets  up  new  mat- 
ter and  Is  found  substantially  Insufficient 
8  Estee,  Code  PI.  S  4604;  11  Enc.  PI.  &  Prac. 
p.  1030  et  seq.;  2  Bates,  Code  PI.  p.  968. 
A  frivolous  answer  will,  in  all  of  the  Oode 
states,  be  stricken  on  motion,  although  It 
seems  that  the  Missouri  Code  only  expressly 
provides  for  so  doing.  Bliss,  Code  PI.  (3d 
Ed.)  {  421;  Estee,  Code  PI.  §  4610.  In  Hem- 
me  T.  Hays,  G5  Cal.  337,  It  was  held  that  m 
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Mvoloiu  answer  la  one  which  denies  no  ma- 
terial averment  In  the  complaint  and  seta 
np  no  defense,  and  when  such  an  answer 
in  filed  the  plaintiff  may  apply  for  a  Judg- 
ment on  the  pleadings.  In  the  opinion, 
Sharpstdn,  J.,  said:  "Where  an  'answer 
presents  nothing,  either  by  way  of  denial  or 
new  matter,  to  bar  or  defeat  an  action,'  the 
plaintiff  may  apply  for  judgment  upon  the 
pleadings."  See,  also,  Montgomery  v.  Mer- 
rill, 62  Cal.  385;  Felch  y.  Beaudry,  40  Gal. 
439.  In  Strr>ng  t.  Spronl,  53  N.  Y.  498,  Al- 
len, J^  says:  "'A  frlTOlons  answer  is  one  so 
clearly  and  palpably  bad  as  to  require  no 
argument  or  iUnstration  to  show  its  char- 
acter, and  which  would  be  pronounced  frlv- 
>lous  and  indicative  of  bad  faith  in  the 
pleader  upon  a  bare  inspection;  and  when 
.«uch  an  answer  is  interposed,  and  alone  de- 
lays the  plaintiff  in  obtaining  the  Judgment 
to  which  he  is  clearly  entitled,  Judgment  is 
authorized  to  be  given  upon  a  summary  ap- 
plication on  a  notice  of  five  days."  In  the 
case  of  I>ougb  v.  Bragg,  18  Minn.  121  (OIL 
lOG),  the  supreme  court  of  Minnesota  recog- 
nizes that  a  motion  for  a  Judgment  upon  the 
pleadings  under  the  Code  system  is  equiva- 
lent to  the  motion  for  a  Judgment  non  ob- 
stante veredicto  at  common  law.  In  that 
case,  the  defendant  having  obtained  a  ver- 
dict up<m  a  plea  in  confession  and  avoid- 
ance, the  plaintiff  mo  red  for  a  Judgment  not- 
withstanding such  verdict,  and  it  was  held 
that  as  the  answer  contained  no  valid  defense 
to  the  action,  and  confessed  the  execution  of 
the  note  sued  on,  the  motion  should  have 
been  granted;  it  appearing  that  the  Judg- 
ment moved  for  would  be  a  Judgment  upon 
the  merits,  and  not  upon  the  form  of  the 
pleading.  Mr.  Black,  In  his  work  on  Judg- 
ments (volume  1,  {  16),  recognizes  that  while 
in  many  of  the  states  the  motion  for  a  Judg- 
ment non  obstante  veredicto,  and  the  mo- 
tion for  a  repleader,  are  not  retained  in  form 
as  specific  remedies,  there  is,  under  the  prac- 
tice of  nearly  all  the  states,  a  remedy  of 
some  name  which  accomplishes  the  same 
purpose  which  was  accomplished  by  these 
motions  at  common  law.  See,  also,  in  this 
connection,  1  Freem.  Judgm.  (4tb  Bd.)  i  7. 
There  is  no  reference  in  our  Code,  by  name, 
either  to  the  motion  for  a  Judgment  non  ob- 
stante veredicto  or  the  motion  for  a  replead- 
er. As  the  motion  for  a  repleader  was  gen- 
erally applicable  at  common  law  in  cases 
where  there  had  been  an  immaterial  issue 
made  up  and  Joined  at  some  stage  of  the 
case  subsequent  to  the  plea,  that  motion  in 
form  would  have  very  little  application  to 
our  system,  where  there  is,  except  in  special 
cases,  no  pleadings  after  the  answer  of  the 
defendant  There  seems  to  be  no  ruling  by 
this  court  which  expressly  recognizes  the  mo- 
tion for  a  Judgment  non  obstante  veredicto 
as  a  remedy  eo  nomine  in  this  state.  Such 
a  motion  was  made  in  the  case  of  Grant  v. 
Insurance  Oo.,  76  Oa.  676.  While  it  was 
held  in  that  case  that  the  motion  was  not 


well  taken,  there  is  nothing  in  what  is  said 
by  the  court,  either  in  the  headnote  or  the 
opinion,  to  indicate  that  that  motion  or  one 
which  would  be  the  same  in  substance  would 
not  be  an  appropriate  remedy  in  Georgia,  if 
the  facts  of  the  case  were  such  as  to  call 
tot  its  exercise. 

In  Georgia  the  forms  of  the  common-law 
pleading  have  been  abolished,  but  the  sub- 
stance has  been  retained.  Wliile  in  other 
states  where  codes  have  been  adopted  thei'e 
are  prescribed  forms  of  procedure,  there  is 
\ti  «Nr  CO  diing  requiring  adherence  to 

any   pr  r   form    in   Judicial    proceed- 

ings. A  e.  amination  of  the  laws  of  pro- 
cedure in  tMs  state,  from  the  Judiciary  act 
of  1799  down  to  and  including  the  uniform 
procedure  act  of  1887  and  its  various  amend- 
ments, will  demonstrate  that  the  efforts  of 
the  legislatures  which  have  from  time  to 
time  dealt  with  the  subject  of  procedure  in 
this  state  have  been  to  bring  about  a  sys- 
tem where  the  litigant  would  not  be  ham- 
pered by  prescribed  forms,  but  where  tiie 
controversies  between  the  parties  at  issue 
would  be  determined  by  the  court,  and  Jus- 
tice administered,  according  to  the  facts  of 
the  cases  as  they  appeared  in  the  pleadings 
of  the  parties,  and  the  parties  be  given  a 
decision  upon  the  merits  of  the  controversy. 
Wherever  this  result  could  be  accomplished 
by  an  adherence  in  substance  to  the  reme- 
dies of  the  common  law,  these  remedies  are 
still  applicable  in  this  state.  They  need 
not  be  designated  by  any  name,  but,  if  there 
was  a  remedy  at  common  law  which  would 
bring  about  the  desired  result  when  applied 
In  this  state,  the  courts  can  still  administer 
such  remedies,  no  matter  whether  they  call 
them  by  any  particular  names  or  not.  If, 
in  a  particular  case,  the  law  and  the  facts 
demand  that  a  Judgment  should  be  entered 
on  the  merits  of  the  case  in  a  particular  way, 
and  there  is  no  precedent  either  at  common 
law  or  in  the  past  in  this  state  for  such  a 
case,  under  our  system  the  court  may  frame 
a  remedy,  and  give  the  case  such  direction 
as  Justice  demands  and  the  law  and  the 
facts  of  the  case  authorize.  If  at  common 
law,  where  the  court  was  hampered  by  a 
system  of  procedure  which  was  replete  with 
strict  rules  and  technical  niceties,  the  court 
was  authorized  to  protect  itself  from  render- 
ing a  Judgment  which  was  palpably  errone- 
ous and  manifestly  wrong,  and  would  be  in 
violation  of  the  principles  of  law,  and  do 
great  injustice  In  the  particular  case,  not- 
withstanding the  condition  of  affairs  that 
thus  confronted  the  court  was  brought  about 
by  the  negligence  or  ignorance  of  the  liti- 
gants or  their  counsel,  much  more,  under 
our  loose  system  of  procedure,  which  looks 
alone  at  substance,  and  Ignores  form,  would 
the  conrt  be  authorized.  If  not  required,  t» 
take  such  steps  as  might  be  necessary  In 
order  to  demonstrate  that  courts  are  places 
where  Justice  is  Judicially  administered  and 
controversies  are  decided  upon  their  merits. 
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If  the  plaintiff  filoi  a  petition  wtaicii  set* 
fortb  a  cause  of  action,  and  tlie  defendant 
files  an  answer  thereto  which  would  be 
«qtdTalent  to  a  plea  in  confession  and  avoid- 
ance at  common  law,  and  instead  of  demnr- 
ring  to  the  answer  the  plalntifl  goes  to  trial, 
and  the  issue  made  by  the  answer  is  found 
in  favor  of  the  defendant,  we  know  of  no 
good  reason  why  this  verdict  should  not  be 
set  aside  i^ion  motion  made  during  the  term 
at  which  the  verdict  was  rendered,  upon  the 
ground  that  the  plea  was  bad  in  substance, 
or  why  a  new  trial  should  not  be  granted  in 
order  th^t  the  pleadings  might  be  amended 
and  the  bad  plea  stricken  from  the  record, 
«ven  if  it  would  not  be  proper  in  such  a 
case  for  the  Judge  to  ignore  the  matter  of 
avoidance  in  the  plea  which  was  bad  in  sub- 
stance, and  enter  a  Judgment  in  favor  of  the 
plaintiff  upon  the  petition  as  confessed. 
Certainly,  when  the  attention  of  the  court  is 
called  to  the  fact  that  a  Judgment  is  about 
to  be  entered,  in  favor  of  the  defendant, 
simply  because  a  plea  which  was  bad  in 
substance,  and  which  would  be  held  to  be 
frivolous  and  unfounded  in  the  code  states, 
had  been  found  to  be  true  by  the  Jury,  the 
court  would  have  a  right  to  disregard  the 
plea,  upon  a  motion  to  set  aside  the  verdict, 
or,  it  may  be,  upon  a  motion  for  a  new  trial, 
or,  if  elUter  of  these  remedies  was  not  ap- 
propriate under  our  system,  then  to  frame 
such  a  remedy  as  would  prevent  the  court 
from  entering  a  Judgment  which  could  have 
no  other  effect  than  to  bring  the  court  into 
discredit  and  the  administration  of  the  law 
into  contempt  Such  a  Judgment  was  never 
permitted  at  common  law  when  a  timely 
motion  was  made  to  disregard  the  finding 
upon  the  insufficient  plea.  Such  a  Judg- 
ment cannot  now  be  entered,  in  any  of  the 
code  states  in  this  Union,  when  a  timely 
motion  for  a  Judgment  on  the  pleadings  is 
made.  Certainly,  In  a  state  where  the  claim 
Is  made  that  substance  only  is  looked  to  in 
Judicial  proceedings,  such  a  Judgment  cannot 
be  entered  when  timely  objection  is  made  to 
its  rendition.  If  the  court  could  at  common 
law  protect  itself  from  entering  such  a  Judg- 
ment after  verdict,  then  it  would  necessarily 
follow  that,  \xaA&e  our  system,  the  court 
would  have  a  right  to  stop  the  trial  at  any 
time  before  verdict,  when  its  attention  is 
called  to  the  fact  that  the  plea  is  bad  in 
-substance,  and  that,  even  If  found  true,  it 
would  not  legally  authorize  a  Judgment  in 
favor  of  the  defendant,  and  would  take  some 
steps,  either  by  striking  the  plea  or  direct- 
ing a  verdict,  which  would  have  the  effect, 
not  only  of  preventhig  the  necessity  of  en- 
tering a  Judgment  upon  a  bad  plea,  but  also 
the  necessity  of  proceeding  with  a  trial 
wlilch  would  result  in  no  other  way  than  in 
a  finding  which  would  have  to  be  subse- 
quently disregarded  by  the  court  If  the 
court  can  disregard  the  plea  after  verdict 
because  the  same  is  bad  in  substance,  either 
by  setting  aside  the  verdict  which  is  based 


thereon,  or  by  granting  a  new  trial,  or  by 
talcing  such  other  steps  as  would  have  die 
effect  of  preventing  a  Judgment  from  being 
onter^  on  the  finding  in  favor  of  the  plea, 
then  the  court,  during  the  progress  of  the 
trial,  can  take  any  proper  and  necessary 
steps  required  to  prevent  a  finding  upon  the 
plea  which  is  bad  in  substance.  This  may 
be  accomplished  either  by  striking  the  plea, 
if  a  motion  is  made  to  this  effect  by  ruling 
out  evidence  which  is  offered  in  support  of 
the  plea,  or,  If  evidence  has  been  admitted, 
by  directing  a  verdict  for  Hie  plaintiff'  not- 
withstanding the  plea  and  the  evidence  of- 
fered in  support  thereof.  ▲  plea  which 
does  not  set  forth  anything  which  is,  in  law, 
a  sufficient  reason  for  defeating  the  right 
of  the  plaintiff  to  recover  upon  a  petition 
which  sets  forth  a  cause  of  action,  should 
not  even  if  proved  to  be  true,  be  allowed 
to  have  the  effect  to  defeat  the  plaintiff  in 
his  right  to  recover,  provided  the  plaintiff 
calls  attention  to  the  fact  that  the  plea  Is 
bad  in  substance,  either  during  the  progress 
of  the  trial  before  verdict  or  mnkes  a  tlm^y 
motion  after  verdict  to  disregard  the  verdict 
finding  in  favor  of  the  plea;  and  this  is  true 
notwithstanding  the  plaintiff  has  passed 
over  the  plea  which  was  bad  in  substance 
without  demurring  to  the  same  prloc  to  the 
trial.  It  is  well  settled  hi  this  state  that  if 
a  petition  does  not  set  forth  a  cause  of  ac- 
tion, the  court  can  relieve  Itself  of  the  ne- 
cessity of  rendering  a  Judgment  in  favor  of 
the  plaintiff  on  such  a  petition  by  dismissing 
the  same  at  any  time,  during  the  progress  of 
the  trial,  when  its  attention  is  called  to  the 
fact  that  the  petition  Is  bad  in  snlwtancfc 
This  can  be  done  either  upon  motion  of  the 
defendant  or  by  the  court  upon  its  own  mo- 
tion. If  the  petition  sets  forth  a  cause  of 
action,  and  the  plea  and  answer  thereto  set 
up  no  ground  of  defense  whatever,  we  see  no 
good  reason  why,  under  our  system,  the 
court  at  any  time  before  verdict  should  not 
give  the  case  such  direction  as  would  disre- 
gard the  plea,  and  do  this  either  upon  motion 
of  the  plaintiff  or  upon  its  own  motion.  This 
practice  is  entirely  In  accord  with  the  theory 
of  our  system,  which  is  that  a  verdict  and 
Judgment  in  a  case  should,  so  far  as  possible, 
decide  the  actual  merits  of  the  controversy 
between  the  parties,  and  do  substantial  Jus- 
tice between  them.  Of  course,  if  the  an- 
swer was  good  in  substance,  and  was  simply 
defective  in  form,  the  court  would  have  no 
auth<»1ty  to  disregard  the  some  either  on  the 
motion  of  the  plaintiff  or  otherwise,  for  the 
reason  that,  by  failing  to  demur,  the  plain- 
tiff has  waived  all  defects  of  form  in  the 
answer. 

Keeping  this  in  mind,  none  of  the  rulings 
of  this  court  are  in  conflict  with  the  posi- 
tion above  taken.  In  Bryan  v.  Guir,  27  Ga. 
378.  it  was  held  that  where  a  plea  of  Justifi- 
cation had  not  been  demurred  to  for  insuffi- 
i  ciency.  and  evidence  had  been  admitted  under 
I  it  without  objection,  it  was  error  for  the- 
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court  to  charge  the  Jurj  that  the  plea  waa 
def ectlTe,  and  the  defendant  could  take  noth- 
ing Tinder  It.  An  examination  of  this  case 
will  show  that  the  plea,  though  informal  and 
defective,  was  good  in  substance,  and  of 
courae  In  such  a  case  the  plaintiff,  by  fail- 
ing to  demur,  waived  the  formal  defects  in 
the  plea,  and  the  court  should  have  treated 
the  plea  as  good  for  the  purposes  of  the 
case.  In  Slesel  ▼.  Harris,  48  Ga.  652,  it 
waa  held  that  when  the  defendant  filed  a 
plea  of  usury  which  was  good  in  substance, 
but  otherwise  defective,  and  thore  was  no 
demurrer  to  the  plea,  it  was  error  for  the 
court  to  charge  that  the  jury  could  disregard 
the  plea  for  the  reason  that  it  did  not  con- 
tain all  of  the  essentials  necessary  to  malie  a 
perfect  plea  of  usury.  There  was  nothing 
said  iU'  ^ther  of  these  twA  cases  as  to  the 
right  of  the  court  to  instruct  the  Jury  to 
disreganl  the  plea  If  It  had  been  altogether 
bad.  In  Henderson  v.  Pox,  83  Ga.  233,  9  S. 
E.  838  (3),  it  was  held  that  a  plea  of  justi- 
fication, although  loose  and  informal,  which 
was  not  demurred  to,  would  not  be  very 
closely  scrutinized  after  verdict.  Neither  in 
England  after  the  statute  allowing  pleadings 
to  be  amended,  nor  in  the  code  states,  was 
the  court  authorized  to  disregard,  either  be- 
fore or  after  verdict,  a  plea  which  was  good 
in  substance  but  defective  in  form;  and  that 
is  the  extent  only  of  the  rulings  just  refer- 
red to.  There  is  no  ruling,  so  far  as  we 
have  been  able  to  ascertain,  which  in  terms 
denies  to  the  court  the  right  to  disregard  a 
plea  bad  in  substance  before  verdict,  or  after 
verdict  If  a  timely  motion  is  made  to  that 
effect,  notwithstanding  the  failure  of  the  op- 
poslte  party  to  raise  the  question  of  the 
sufficiency  of  the  plea  by  a  general  demurrer 
to  the  same.  There  is  nothing  In  the  posi- 
tion alKive  taken  which  conflicts  with  the  rul- 
ings of  this  court  that  the  legal  suiUciency 
of  a  petition  cannot  be  called  in  question  by 
a  motion  for  a  nonsuit,  or  by  objection  to 
evidence,  or  by  a  motion  for  a  new  trial. 
In  the  case  of  Fleming  y.  Hoberts,  114  Ga. 
634,  40  8.  B.  792,  which  followed  the  pre- 
rlons  rulings  of  this  court,  it  was  held  that 
the  legal  sufficiency  of  a  petition  cannot  be 
brought  in  question  by  an  objection  to  evi- 
dence introduced  in  support  of  the  same.  It 
waa  there  said:  "If  a  petition  is  good  In 
substance,  but  defective  in  form,  objection  to 
It  must  be  made  by  an  appropriate  special 
demurrer  at  the  first  term;  if  a  petition  ia 
not  good  in  substance,— that  Is,  taking  every 
allegation  to  be  true,  it  falls  to  set  forth  a 
cause  of  action,— objection  must  be  made  to 
it  either  by  a  general  demurrer,  or  a  mo- 
tion to  dismiss  the  case  before  verdict,  or 
by  motion  in  arrest  of  Judgment  or  motion 
to  set  aside  the  Judgment  after  verdict  We 
know  of  no  other  way  In  which  the  legal 
'sufficiency  of  a  petition  can  be  pr<q)erly 
brought  before  the  court" 

It  will  thus  be  seen  that,  where  the  de- 
fendant passes  over  a  petition  bad  in  sub- 


stance without  demurring,  be  la  given  three 
remedies  by  which  he  may  call  in  question 
the  sufficiency  of  the  petition,— one  before 
verdict  and  two  after  verdict— one  of  these 
latter  being  recognieed  by  the  common  law; 
that  is,  a  motion  in  arrest  of  Judgment;  the 
other  two,  the  motion  to  dismiss  before  ver- 
dict and  the  motion  to  set  aside  after  ver- 
dict being  peculiar  to  our  system.  The  legal 
sufficiency  of  a  declaration  could  not  be 
called  in  question  at  common  law  on  a  mo- 
tion for  a  new  trial,  and  it  cannot  be  called 
In  question  by  such  a  motion  in  this  state. 
The  legal  sufficiency  of  a  pica  in  confession 
and  avoidance  which  was  bad  lu  substance, 
but  which  had  not  been  demurred  to,  could 
be  called  In  questiou  at  common  law  by  a 
motion  after  verdict  to  enter  a  judgment 
notwithstanding  the  verdict,  or,  In  certain 
cases,  by  a  motion  for  a  repleader.  There 
being  veiy  few,  if  any,  coses  where  the  mo- 
tion for  a  repleader  would  be  applicable  un- 
der our  system  of  pleading.  It  follows  that 
If  the  motion  for  a  judgment  notwithstand- 
ing the  verdict  is  not  lu  substance  still  of 
force  In  this  state,  we  have  abolished  the 
only  remedy  known  to  the  common  law 
whleh  would  be  applicable  under  our  system, 
and  substituted  no  remedy  In  the  place  of 
this  salutary  common-law  remedy  which  was 
abolished.  The  negligent  or  ignorant  defend- 
ant who  falls  to  demur  to  the  petition  is 
given,  under  our  system,  the  motion  to  dis- 
miss, available  to  him  at  any  time  before 
verdict,  and  there  is  retained  for  his  bene- 
fit the  common-law  motion  in  arrest  of  judg- 
ment Is  the  ignorant  m*  negligent  plaintiff 
to  be  punished  more  severely  than  the  igno- 
rant or  negligent  defendant?  If  we  have  re- 
tained the  motion  in  arrest  of  judgment  as 
a  remedy  for  the  defendant,  why  not  retain 
also  Uie  motion  for  Judgment  notwithstand- 
ing the  verdict  for  the  benefit  of  the  plain- 
tiff? If  we  have  created  a  new  remedy  for 
the  defendant  by  motion  to  dismiss  pending 
the  trial,  why  not  recognize  the  necessity  for 
a  similar  remedy  for  the  plaintiff,  and  give 
him  a  right  to  move  to  strike  the  plea  or  dis- 
regard the  plea,  or  any  other  motion  which 
would  have  the  effect,  during  the  progress 
of  the  trial,  of  disposing  of  a  plea  which  was 
altogether  bad  in  substance?  A  motion  to. 
exclude  the  evidence,  or  a  motion  to  direct 
a  verdict  would  have  the  same  effect  and 
in  juHtice  it  seems  tiiat  the  plaintiff  should 
be  entitled  to  remedies  of  this  cliaracter, 
where  similar  remedies  are  given  to  his  ad- 
versary under  circumstances  where  he  would 
be  as  miKh  at  fault  as  the  plaintiff  would  be. 
In  the  present  case,  the  plea  confessed  the 
truth  of  the  allegations  in  the  petition.  It  in 
efCect  admitted  the  execution  of  the  bond  and 
the  failmre  to  support  the  wife.  It  set  up, 
as  a  reason  why  the  defendant  was  not  lia- 
ble on  the  bond  notwithstanding  the  facts 
charged  in  the  petition  were  true,  that  the 
wife  had  voluntarily  abandoned  the  husband, 
and  the  failure  to  support  her  was  due  entire- 
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ly  to  her  conduct  Under  the  ruling  In  Duke 
V.  Brown,  this  constituted  no  reason  for  the 
failure  to  support  the  wife,  and  tho'efore  was 
no  defense  to  the  action  on  the  bond.  If  this 
plea  had  been  proved,  and  the  Jury  had  re- 
turned a  verdict  finding  in  favor  of  the  de- 
fendant on  this  plea,  this  finding  would  have 
been  upon  an  issue  which  could  not  have  le- 
gally decided  the  controversy  between  the  par- 
ties. The  finding  should  either  have  been  dis- 
regarded or  set  aside.  Such  being  the  case, 
when  it  appeared  to  the  court,  during  the 
progress  of  the  trial,  that  the  plea  was  bad  in 
substance,  and  if  found  in  favor  of  the  de- 
fendant the  court  should  have  refused  to  en- 
ter a  Judgment  thereon.  It  was  not  only  the 
right,  but  it  was  the  duty,  of  the  court  to  give 
the  case  such  direction  as  that  the  plea  would 
be  disregarded.  This  was  done  In  the  pres- 
ent case  by  refusing  to  allow  evidence  to  sus- 
tain the  plea.  The  same  result  could'  have 
been  accomplished  by  allowing  the  evidence 
and  directing  a  verdict  against  the  defendant. 
In  any  event  the  right  result  was  reached,  and 
the  Judgment,  so  far  as  this  question  is  con- 
cerned, should  be  affirmed. 

In  all  that  has  been  said,  Mr.  Justice  LIT^ 
TLE  agrees  with  us.  In  what  follows  we 
speali  only  for  ourselves. 

In  this  case,  the  bond  was  for  $750,  but  for 
some  reason  the  suit  was  brought  only  for 
$000.  The  court  directed  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  sued  for. 
It  having  appeared  that  the  husband  failed 
to  support  the  wife,  under  the  ruling  in  Dnke 
v.  Brown  the  plaintiff  waa  entitled  to  recover 
the  full  amount  of  the  bond,  if  this  amount 
had  been  sued  for,  and  under  that  ruling  he 
was  entitled  in  the  present  case  to  recover  the 
full  amount  for  which  the  suit  was  brought. 
It  is  insisted  tliat  the  ruling  in  Duke  v. 
Brown  was  erroneous,  for  the  reason  that 
there  Is  nothing  in  the  statute  authorizing 
a  Judgment  for  the  full  amount  stipulated  In 
the  boud,  and  that,  therefore,  suits  upon 
bonds  of  this  character  should  be  governed  by 
the  ordinary  rules  of  the  common  law,  and 
the  plaintiff  should  be  permitted  to  recover 
only  such  damages  as  the  proof  showed  she 
had  sustained  prior  to  the  filing  of  the  peti- 
tion. The  general  rule  is  that  in  a  suit  upon 
a  penal  bond,  whether  the  amount  recovered 
is  the  full  penalty  or  not,  all  remedies  on  the 
bond  are  merged  In  the  Judgment,  and  no 
further  suit  can  be  brought  on  the  bond.  The 
act  In  reference  to  the  bond  given  for  the 
purpose  of  stopping  a  prosecution  for  seduc- 
tion provides  that  the  bond  shall  be  filed  in 
the  office  of  the  ordinary  and  recorded,  and, 
upon  the  failure  of  the  principal  obligor  to 
comply  with  the  bond,  suit  may  be  brought 
thereon.  Pen.  C!ode,  S  389.  The  statute  does 
not  in  terms  say  what  should  be  the  amount 
of  recovery  on  the  bond.  The  question  thus 
arises  whether  It  was  within  the  contempla- 
tion of  the  general  assembly  that  one  recov- 
ery, say  for  a  failure  to  support  the  wife  for 
one  day,  of  an  Inflnlteslmal  amount,  would 


have  the  effect  to  prevent  another  recovery 
on  the  bond  for  a  failure  to  support  during  a 
period  of  two,  three,  or  five  years.  As  the 
statute  does  not  in  terms  provide  that  suc- 
cessive recoveries  may  be  had  upon  the  bond 
for  continued  default  on  the  part  of  the  hus- 
band to  support  the  wife,  the  better  view 
seems  to  be  that  the  general  assembly  intend- 
ed that  one  suit  only  should  be  brought  upon 
the  bond.  Such  being  the  case,  could  this  suit 
be  brought  the  moment  there  was  a  failure 
to  comply  with  the  terms  of  the  obligation, 
and  the  full  amount  of  the  bond  be  recovered 
as  a  penalty,  the  fond  thus  going  into  the 
hands  of  the  ordinary  to  be  disbursed  by  him 
for  the  benefit  of  the  wife  and  her  offspring, 
having  a  due  regard  for  what  had  been  done 
by  the  husband  In  the  way  of  supporting  his 
wife  before  the  suit,  or  what  might  be  done 
thereafter  during  the  continuance  of  the  five 
I  years;  or  was  the  wife  compelled  to  wait  un- 
til the  expiration  of  the  five  years,  and  live 
as  best  she  might  during  that  term,  and  then 
bring  a  suit  which  would  reimburse  her  for 
the  cost  of  her  living  during  the  period  that 
her  husband  had  failed  to  support  her?  It 
must  be  kept  in  mind  that  the  l^slative  pur- 
pose and  intent  was  to  provide  for  the  main- 
tenance and  support  of  the  wife,  and  the  act 
must  not  be  construed  in  such  a  way  as  to 
defeat  this  end.  If  It  is  held  that  no  suit  can 
be  brought  until  after  the  expiration  of  five 
years,  except  for  such  an  amount  as  may  be 
necessary  to  pay  for  the  support  during  the 
time  that  the  husband  may  have  failed  to  sup- 
port the  wife  prior  to  the  suit,  or  that  a  suit 
brought  within  five  years  must  be  limited  so 
as  to  authorize  a  recovery  only  for  an  amount 
necessary  to  support  the  wife  during  that  part 
of  the  period  of  five  years  which  had  expired 
before  the  bringing 'of  the  suit,  then  the  legis- 
lative purpose,  to  provide  for  the  support  of 
the  wife  for  the  full  period  of  five  years,  al- 
though not  entirely  defeated.  Is,  to  a  large 
extent,  disregarded.  To  bold  that  a  suit 
brought  during  the  five  years  was  limited 
to  the  actual  damages  sustained  up  to  the 
time  the  suit  was  brought  would  not  carry  out 
to  its  full  extent  the  legislative  purpose.  To 
hold  that  the  wife  must  wait  until  after  the 
expiration  of  the  five  years.  If  she  exi>ected 
to  demand  of  her  husband  and  the  security 
on  his  bond  the  full  amount  necessary  to  sup- 
port her  for  the  entire  period,  would  not  be 
at  all  in  furtherance  of  the  legislative  scheme. 
The  purpose,  as  has  been  stated  more  than 
once,  of  the  general  assembly,  was  to  provide 
for  the  maintenance  and  support  of  the  wife 
for  the  period  of  five  years;  and  the  amount 
necessary  for  this  pm-pose  was  to  be  fixed  by 
tbe  ordinary  when  the  bond  was  given;  and 
the  wife  was  entitled  to  look  to  the  bond  for 
such  a  part  of  this  sum  as  was  necessary  to 
supiwrt  her  during  that  portion  of  the  period 
of  five  years  that  the  husband  failed  to  sup- 
port her.  Xo  other  course  was  open  to  the 
court,  In  passing  upon  the  act  and  determin- 
ing what  was  Intended  to  be  accomplished  by 
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the  general  assembly,  keeping  In  view  the  pnr- 
pooe  and  Intent  for  wblch  tbe  legislation  ttras 
passed,  than  to  hold  that  the  failure,  for  any 
period  of  time,  to  support  and  maintain  tbe 
wife,  constituted  a  breach  of  the  bond,  and 
that,  when  snch  breach  took  place,  it  was 
the  doty  of  tbe  public  officer  wbo  was  tbe 
custodian  of  tbe  bond  to  bring  a  suit  there- 
on, and  recover  the  full  amount  of  the  bond. 
Any  other  view  than  this  la  not  only  Incon- 
sistent with  tbe  purpose  and  intent  of  tbe 
legislation  under  consideration,  but  tends  to 
defeat  tbe  wise  and  beneficent  ends  intended 
to  be  accomplished  by  that  legislation.  But 
It  is  said,  as  It  was  said  In  Duke  y.  Brown, 
that  tbe  act  does  not  in  terms  authorize  this. 
This  must  be  conceded.  While  we  cannot 
look  to  other  legislation  for  the  purpose  of 
carrying  Into  effect  a  piece  of  defective  legrls- 
latlon,  we  can  look  to  other  legislation  IndW 
eating  the  purpose  and  policy  of  tbe  state  in 
order  to  determine  what  was  tbe  leglslattve 
intent  In  dealing  with  a  matter  similar  to 
that  already  dealt  with  by  previous  legisla- 
tkm.  and  construe  tbe  terms  of  tbe  act  in 
tbe  light  of  prior  legislation  on  a  subject  of 
a  somewhat  similar  nature,  and  In  this  way 
give  to  tbe  act  a  construction  which  is  clearly 
In  Una  witii  the  legislative  intent  Indicated 
tbertin,  and  which  will  further  tbe  wise  pur- 
poses which  are  manifested  by  the  terms  of 
tbe  act,  when  taken  in  the  light  of  past  his- 
tory which  had  its  etCect  In  bringing  about  tbe 
legislation  in  question.  The  legislation  on  the 
subject  of  the  remedies  to  be  given  on  bas- 
tardy bonds  was,  therefore,  in  Duke  v.  Brown, 
resorted  to  In  order  to  throw  some  light  up- 
on the  question  as  to  what  was  to  be  the  char- 
acter of  tbe  remedy  npon  tbe  bond  given  In 
cases  of  the  character  now  under  considera- 
tion. It  was  not  contended  In  Duke  v.  Brown, 
— ^neither  is  It  contended  now,— that  there  Is 
any  express  legislation  authorizing  a  recovery 
of  the  fnll  amount  of  the  bond  In  a  suit  of 
the  character  before  us;  but  it  was  contended 
then,  and  it  is  contended  now,  that  In  no 
other  way  can  tbe  legislation  contained  in  tbe 
sections  of  tbe  Fenal  Ck>de  above  cited  be 
carried  Into  fnU  effect  unless  so  construed  as 
to  allow  In  a  given  case  a  recovery  for  tbe 
full  amonnt  stated  In  tbe  bond.  Any  other 
construction  wonld  not  only  be  not  consistent 
wltb  tbe  scheme  as  dealt  with  In  tbe  act,  but 
would  seriously  tend  to  defeat  the  entire  pur- 
pose for  which  the  legislation  was  passed. 
The  bond  given  by  the  seducer  to  stop  the 
prosecntion  for  seduction  was  treated  as  a 
tx>nd  given  to  tbe  public,  conditioned  for  the 
support  of  his  wife,  and,  if  be  failed  to  sup- 
port her,  the  public,  through  the  public  officer 
who  was  the  payee  of  the  bond,  was  to  recov- 
er tbe  amount,  and  see  that  the  same  was  ap- 
propriated for  the  purpose  for  which  the  bond 
was  given.  While  tbo  question  was  not  di- 
rectly Involved  in  Duke  v.  Brown,  nor  Is  it 
Involved  here.  It  was  then  said,  and  no  rea- 
son appears  for  a  modification  of  what  was 
laid  down  there,  although  It  may  be  subject 


to  the  criticism  that  it  was  obiter,  that  the 
ordinary  should  use  the  fond  from  time  to 
time  for  the  support  and  maintenance  of  tbe 
wife  and  her  offspring,  and  that  It,  at  tbe 
end  of  the  period  of  five  years  from  the  date 
of  the  marriage,  any  amount  remained  uncol- 
lected on  the  judgment,  or,  if  collected,  re- 
mained unexpended  In  the  hands  of  tbe  ordi- 
nary, snch 'amount  should  be  returned  to  tbe 
person  who  paid  the  same  to  the  ordinary. 
Tbe  court  Is  now,  and  was  In  Duke  v.  Brown, 
confronted  with  a  condition  of  affairs  where, 
nnder  one  construction,  the  act  providing  for 
tne  bond  to  be  given  by  the  seducer  to  sup- 
port bis  wife  and  children  could  be  rendered 
effective,  and  under  another  construction  the 
act  would  be  practically  nullified.  One  con- 
struction would  make  tbe  act  a  benefit  to  tbe 
victim  of  the  crime;  the  other  construction 
would  simply  afford  to  a  confessed  felon  an 
opportunity  to  escape  from  the  obligation  to 
support  a  once  virtuous  female  whose  hap- 
piness and  character  be  bad  destroyed.  Be- 
tween these  two  constructions  It  seemed,  when 
Duke  V.  Brown  was  before  the  court,  that 
that  which  carried  into  effect  the  manifest 
legislative  intent,  and  inured  to  the  benefit 
of  the  unhappy  victim  of  tbe  crime,  was  to 
be  preferred  to  a  construction  which  Inured 
to  the  benefit  of  tbe  felon  himself,  who  was 
out  of  tbe  penitentiary  simply  by  the  mercy 
of  tbe  law,  tbe  enforcement  of  which  he  was 
further  attempting  to  defeat  by  the  refusal 
to  comply  wltb  the  obligation  entered  Into 
when  this  mercy  was  extended  to  bim. 

After  due  reflection,  there  appears  no  good 
reason  why  the  rule  laid  down  In  Duke  v. 
Brown  should  not  be  adhered  to.  Bvery  con- 
clusion reached  In  Duke  v.  Brown,  after  pa- 
tient re-ezaminatlon  of  that  case,  is  still  sat- 
isfactory to  the  writer,  and  nothing  has  oc- 
curred to  his  mind,  or  been  presented  by  any 
one  else,  In  reference  to  tbe  conclusions  there 
reached,  which  would  require  that  the  same 
should  not  be  followed  In  other  cases  where 
the  questions  there  discussed  are  involved. 
The  writer  stated  in  Duke  v.  Brown  that  a 
great  deal  of  what  was  there  said  was  obiter, 
but  such  x>ortlons  of  the  opinion  were  then 
deemed  to  be  necessary  to  a  well-rounded  dis- 
cussion of  the  questions  actually  involved. 
Tbe  right  was  expressly  reserved  to  depart 
from  these  dicta  In  tbe  future,  If  upon  further 
reflection  they  were  not  thought  to  be  well 
founded.  Tbe  writer  now  sees  no  reason  to 
withdraw,  restrict,  modify,  or  deirart  from 
anything  said  in  the  opinion  In  Duke  v. 
Brown. 


WYNN   T.  RICHARD   ALLEN   LODGE, 
NO.  14,  K.  P. 

(Sapreme  Court  of  Georgia.     June  12,  1902.) 
JUSTICB  OP  THH  PEACE— SUMMONS— VALIDITY. 

1.  It  is  essential  to  the  validity  of  a  sum- 
mons issuing  from  a  justice's  court  for  the  pur- 
pose of  instituting  au  action  therein  tiiat  some 
person   should   be   named   as   defend.nut.      Ac- 
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cordingly,  a  •ununons  which  niunei  as  a  da- 
feodant  "Richard  Allen  Lodge.  No.  14, 
Knights  of  Pythias,"  is  fatally  defectiye,  in 
that  it  does  not  disclose  that  such  lodge  is 
either  a  corporatiou  or  a  partnership,  and 
therefore  subject  to  suit.  Barbour  t.  Albany 
Lodge,  73  Ga.  474,  followed  in  Thurmond  v. 
Baptist  Church,  36  S.  B.  221,  110  Ga.  818. 

2.  The  ruling  above  announced  disposes  -of 
the  only  question  made  and  argued  in  the  pres- 
ent case,  and  it  follows  that  there  was  no  er- 
ror in  refusing  to  sanction  the  petition  tor 
certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county: 
J.  H.  Lumpklu,  Judge. 

Action  by  D.  D.  Wynn  against  the  Richard 
Allen  Lodge,  No.  14,  Knights  of  Pythlaa. 
Judgment  for  defendant  in  an  action  before 
ft  Justice,  and  from  the  refusal  of  a  petition 
for  certiorari,  plaintiff  brings  error.  Affirm- 
ed. 

O.  E.  &  M.  G.  Horton,  for  plaintiff  In  er- 
ror. Ruclser  &  Ruclier,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  aiflrmed. 

LEWIS,  3.,  absent  on  account  of  sickness. 


BAKER  ▼.  BRANAN  at  al. 
(Supreme    Court  of   Georgia.     June   7,   1902.) 
APPEAI^RKVIEW— NEW    TRIAL. 
The  eyidence  did  not,   under  the  law  ap- 
plicable thereto,  demand  the  verdict  rendered. 
Therefore  this  court  will  not  reverse  the  judg- 
'ment  of  the  trial  court  granting  a  first  new 
trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Carroll  county; 
C.  G.  Jones,  Judge. 

Action  by  C.  N.  Baker  against  Branan 
Bros.  &  Co.  From  an  order  granting  a  new 
trial,  C.  N.  Baker  brings  error.     Affirmed. 

S.  Holderness,  for  plaintiff  in  error. 
PER  CURIAM.  Judgment  affirmed. 
LEWIS,  J.,  absent  on  accoimt  of  sickness. 


McLaughlin  t.  taylor. 

<Snpreme  Court  of  Georgia.     June   7,   1902.) 

MORTQAGB  MEN— SALE  BY  RECEIVER- 
PARTNERSHIP. 
The  lien  of  a  mortgage  held  by  a  stranger 
to  a  suit  in  which  a  receiver  is  ai>pointed  to 
wind  up  the  affairs  of  a  partnership,  against 
the   individual   interest   in    real    estate   of   one 
member  of  the   partnership,   remains   upon  the 
property,  notwithstanding  it  has  been  sold  by 
the  receiver. 
(Syllabus  by  the  C!ourt.) 

Error  from  superior  court,  Marlon  county; 
W.  B.  Butt,  Judge. 

Action  by  L.  C.  McLaughlin  against  L. 
F.  McLaughlin.  Judgment  for  plaintiff.  On 
levy  of  execution,  J.  M.  Taylor  ffied  a  claim. 


Judgment  for  claimant,  and  plaintiff  In  exe- 
cution brings  error.    Beveraed. 

J.  J.  Dunham  and  Simeon  Blue,  for  plain- 
tiff In  error.  Geo.  P.  Munro,  for  defendant 
In  error. 

COBB,  J.  This  was  a  claim  case,  in 
wliich  L.  0.  McLaughlin  was  plaintiff  in 
execution,  L.  F.  McLaughlin  defendant  in 
execution,  and  J.  M.  Taylor  claimant.  At 
the  trial  it  appeared  that  on  Septembo:  21, 
1886,  the  defendant  in  execution  executed  a 
mortgage  to  tbe  plaintiff  in  execution  upon  a 
one-fourtb  interest  in  certain  described  lots 
of  land,  and  that  this  mortgage  was  duly  re- 
corded. At  the  time  this  mortgage  was  exe- 
cuted the  defendant  in  execution  was  a  mem- 
ber of  tbe  firm  of  Fort  &  Co.,  and  this  firm 
was  in  possession  of  the  land  described  in 
tbe  mortgage.  On  July  16,  1880,  an  order 
was  passed  by  the  judge  of  the  superior 
court  in  a  proceeding  which  had  been  In- 
stituted by  L.  F.  McLaughlin  against  Wiley 
Fort  for  the  purpose  of  dissolving  the  part- 
nership above  referred  to,  and  having  an  ac- 
counting and  settlement  of  the  affairs  of  the 
same,  authorizing  the  receiver  which  had 
been  appointed  to  sell  the  assets  of  the  -firm, 
part  of  which  was  the  land  in  controversy 
in  the  present  case.  Under  the  authority  of 
this  order  the  receiver  sold  the  land  in  con- 
troversy, and  on  December  21,  1880,  made  a 
deed  to  the  same  to  one  Jenkins,  and  the 
claimant  in  the  present  case  derived  title 
from  the  purchaser  at  the  receiver's  sale. 
The  mortgage  of  the  plaintiff  in  execution 
was  not  foreclosed  at  the  date  of  the  re- 
ceiver's sale,  a  Judgment  of  foreclosure  not 
having  been  obtained  until  tbe  27th  day  of 
April,  1802.  The  mortgagee  was  not  a  iwrty 
to  the  proceeding  In  which  the  receiver  was 
appointed  and  the  order  of  sale  granted. 
The  court  directed  the  Jury  to  return  a  ver- 
dict finding  the  property  not  subject  to  the 
execution,  and  to  this  Judgment  the  plaintiff 
in  execution  excepted. 

Tbe  controlling  question  in  this  case  Is 
whether  the  sale  by  the  receiver  under  the 
order  in  the  proceeding  instituted  by  the  de- 
fendant in  execution  against  liis  copartner 
for  the  purpose  of  winding  up  the  affairs  <^ 
the  partnership  of  which  thoy  were  members 
devested  the  lien  of  the  mortgage  held  by 
tbe  plaintiff  in  execution.  The  plaintiff  in 
execution  was  not  a  party  to  this  proceed- 
ing. Tbe  receiver  was  appointed  for  the 
purpose  of  bringing  before  the  court  and  dis- 
posing of  the  property  of  the  parties  to  tlie 
litigation,  and  no  other  interest  was  before 
the  court  than  such  interest  as  either  of  tlie 
partners  had  in  the  property  sold  by  tbe  re- 
ceiver, and  the  only  interest  in  the  property 
in  controversy  which  was  before  the  court 
was  the  equity  of  redemption.  Tarver  v. 
Ellison,  57  Ga.  54;  Roberts  T.  Hlnson,  77 
Ga.  589,  2  S.  E.  752  (2);  De  Vaughn  v.  By- 
rom.    110    Ga.    '.Hi7,    36    S.    fe.    267    (2).     An 
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Interest  in  the  property  Tested  in  one  who 
liad  a  claim  adverse  to  either  of  the  parties 
to  the  case  -waa  not  before  the  court;  and 
the  oonrt  had  no  Jurisdiction  to  pass  any  or- 
der which  'ffoald  prejudice  such  adverse 
claim  in  any  way  In  reference  to  the  prop- 
erty held  by  the  partnership  or  either  of  the 
partners,  and  apparently  owned  by  them. 
The  court  could  authorize  the  sale  of,  and 
the  receiver  could  sell,  only  the  interest  of 
the  parties  to  the  proceeding  in  the  property 
which  was  In  the  custody  of  the  court.  It 
was  held  by  the  supreme  court  of  Indiana 
in  Lorch  v.  Aultman,  75  Ind.  162,  that  a  sale 
of  mortgaged  property  by  a  receiver  appoint- 
ed In  a  suit  between  partners  for  the  settle- 
ment of  the  partnership  business  Invests  the 
purchaser  with  only  so  much  Interest  In  the 
property  as  the  firm  bad,  and  does  not  de- 
vest or  affect  the  paramount  mortgage  lien 
of  a  stranger  to  the  record.  See,  also.  Manu- 
facturing Go.  T.  Parkhurst,  125  Ind.  317,  25 
X.  E.  347;  Poster  v.  Barnes,  81  Pa.  877; 
Beach.  Rec.  (Alderson's  Ed.)  {  735;  High, 
Rec.  (3d  Kd.)  {  191.  The  plaintiff  In  execu- 
tion in  the  present  case— tlie  mortgagee— 
conld  not  have  claimed  the  proceeds  arising 
at  the  receiver's  sale,  for  the  simple  reason 
that  the  mortgage  was  not  foreclosed  at  that 
time.  The  statute  which  authorizes  a  mort- 
gagee holding  an  nnforeclosed  mortgage  to 
consent  to  the  sale  of  the  entire  interest 
when  the  property  is  levied  upon  by  other 
process,  and  claim  the  proceeds  of  the  sale 
in  the  same  manner  as  if  the  mortgage  had 
been  foreclosed,  does  not  apply  to  sales  by 
receivers;  the  statute  being  restricted  in  its 
operations  to  sales  where  the  equity  of  re- 
demption is  levied  on  under  an  execution. 
See  Civ.  Code,  {  2759.  While  the  effect  of 
the  Judgment  rendered  in  the  case  between 
the  two  partners  was  that  the  property  in 
controversy  was  partnership  property,  this 
judgment  did  not  bind  the  plaintiff  In  exe- 
cntion  in  the  present  case,  for  the  simple 
reason  that  she  was  not  a  party  to  the  pro- 
ceeding, and  could  not  be  heard  on  this  ques- 
tion. The  plaintiff  in  execution  having  shown 
that  at  the  date  of  the  mortgage  the  defend- 
ant in  execution  was  In  possession  of  the 
property  described  in  the  mortgage,  the  pre- 
sumption was  that  he  was  the  owner  of  the 
interest  described  in  the  mortgage  (see  Mor- 
ris T.  Winkles.  88  Oa.  717,  15  S.  B.  747,  and 
cases  cited);  and  this  presumption  is  not 
overcome  by  proof  showing  title  in  the  claim- 
ant, derived  through  a  Judgment  to  which 
tlie  defendant  in  execution  was  a  party,  but 
to  which  the  plaintiff  In  execution  was  a 
stranger.  If  the  land  In  controversy  was 
really  a  part  of  the  assets  of  the  firm  of 
which  the  defendant  In  execution  was  a 
member  at  the  time  the  mortgage  was  exe- 
cuted, and  the  plaintiff  In  execution  had 
Icnowledge  of  this  fact  at  the  time  the  mort- 
gage was  taken,  it  may  be  that  In  a  protter 
proceeding,  with  proper  parties,  a  court  of 
equity  wonld  protect  the  rights  of  the  otlier 


partner,  or  those  claiming  under  him.  But 
upon  the  facts  as  they  appear  la  the  present 
case,  the  property  levied  on  was,  as  against 
the  claimant  subject  to  the  execution,  and 
the  court  erred  in  directing  the  Jury  to  And 
to  the  contrary. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


STEELE  V,  WARD  et  al. 

(Supreme  Court  of  Georgia.     June  11,  1902.^ 

APPBAI^-REVIEW— NONSUIT. 

There  was  no  error  in  the  rulings  on  evi- 
dence of  which  complaint  is  made,  and  under 
the  facts  appearing  in  the  testimony  offered 
in  behalf  of  the  plaintiff  the  granting  of  a. 
nonsuit  was  proper. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Henry  county  t 
Z.  A.  Littl^ohn.  Judge. 

Action  by  W.  S.  Steele  against  W.  W> 
Ward  and  others.  From  a  Judgment  or 
nonsuit,  plaintiff  brings  error.    Affirmed. 

Vasser  Woolley,  E.  P.  Weems,  and  Joha 
S.  Gleaton,  for  plaintiff  In  error.  J.  P.  Wall,, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  afBrmed. 

I/EWIS,  J.,  absent  on  account  of  sickness. 


TRION   MPG,   CO.   V.    ROME   BRICK    CO. 
(Snpreme  Court  of  Georgia.     June  11,  1902,> 

APPEAL— RBVIETW. 
There  was  no  error  in  rejecting  evidence. 
The  evidence  admitted  demanded  a  finding  iit. 
favor  of  the  plaintiff  for  the  amonnt  sued  for. 
and  the  court  did  not  err  in  directing  the  jnry- 
so  to  find. 
CSyllabus  by  the  Comt.) 

Error  from  superior  court  Chattooga  coun- 
ty;  E.  L.  Brlnson,  Judge. 

Action  between  the  Trlon  Manufacturing 
Company  and  the  Rome  Brick  Company. 
Prom  a  Judgment  the  Trlon  Manufacturing: 
Company  bi-ings  error.    Affirmed. 

Wesley  Shropshire  and  Haiper  Hamilton,, 
for  plaintiff  in  error.  Jno.  D.  Taylor  and  3^ 
Branham,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

liEWIS,  J.,  absent  on  account  of  sickness^ 


COX  T.  ATKINSON  et  al. 
(Supreme  Court  of  Georgia.     June  10,   1902.>' 

APPEAL— REVIEW— GRANT  OF  NEW  TRIAL. 
This  being  the  first  grant  of  a  new  trial, 
and  it  not  appearins  that  the  verdict  returned 
was  under  tlie  law  and  the  evidence  abso- 
lutely reqnirod,  the  judgment  of  the  tr  al  court 
will  not  be  disturbed.     Civ.  Code,  f  5585. 

(Syllabus  by  the  Court.) 
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Error  from  city  court  of  La  Orange:  F. 
M.  LoQgley,  Judge. 

Action  by  J.  B.  Cox  against  Atkinson  & 
Turner.  From  an  order  granting  a  new 
trial,  Coz  brings  error.    Affirmed. 

Q.  D.  Dominlck  and  B.  T.  Moon,  for  plabi- 
tiff  In  error.  B.  A.  S.  Freeman,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

liBWIS,  J.,  al>sent  on  account  of  alcluiess. 


HODGES  T.  MOSELT. 
<Snpreme  Court  of  Georgia.     June  10,  1802.) 

AI>PBA1#-REVIEW. 

No  error  of  law  Is  complaiued  of,  and  the 
evidence  was  sufficient  to  authorise  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Early  county; 
H.  C.  Sheffield,  Judge. 

Action  between  W.  R.  Hodges  and  M.  E. 
Mosely.  From  the  Judgment,  Hodges  brings 
error.    Affirmed. 

A.  O.  Powell,  for  plaintiff  In  error.  W.  O. 
Worrlll  and  B.  H.  Sheffield,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  accoimt  of  sicknesa. 


SOUTHERN    RT.    CO.   t.   JOHNSON. 

(Supreme  Court  of  Georgia.     June  10,  1902.) 

APPEAL  FROM  JUSTICE— DENIAL  OF 

CERTIORARI. 
There  was  no  error  of  law  complaiued  of. 
The  evidence  warranted  the  verdict  rendered 
in  the  maf^istrate's  court,  and  the  judge  of 
the  superior  court  committed  no  error  in  OTer- 
ruiing  the  petition  for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Flte.  Judge. 

Action  by  Laura  Johnson  against  the  South- 
ern Railway  Company,  Judgment  for  plain- 
tiff. From  an  order  overruling  a  petition  for 
certiorari,  defendant  brings  error.    Affirmed. 

Shumate  &  Maddoz  and  Watkins  &  Dodd, 
for  plaintiff  in  error.  Starr  &  Erwln,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slckneaa. 


ANTHONY  V.  BOLAND  et  al. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

APPEAL-REVIEW. 
The  evidence  warranted   the  verdict,   and 
there  is  no  merit  in  any  of  the  special  assign- 
ments of  error. 
(Syllabus  by  the  Court.) 


Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  between  S.  W.  Anthony  and  J.  W. 
Boland  and  others.  From  the  Judgment,  An- 
thony brings  error.    Affirmed. 


A.  A.  Dozler,  for  plaintiff  In  error.    J. 
Martin,  for  defendants  in  elbror. 


H. 


PEB  CUBIAM.    Judgment  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


BALL,  Treasurer,  t.  WRIGHT. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

WRIT  OF  ERROR— DISMISSAL— CONTEMPT. 

1.  There  is  no  merit  in  the  motion  made  to 
dismiss  the  writ  of  error. 

2.  The  plaintiff  in  error  was  properly  attach- 
ed as 'for  contempt  by  the  judgment  of  the 
superior  court,  as  the  questions  made  by  the 
bill  of  exceptions  in  this  case  were  conclu- 
sively settled  against  him  in  a  former  ruling 
making  the  mandamus  absolute. 

(Syllabus  by   the   Court.) 

Error  from  superior  court.  Butts  county; 
E.  J.  Keagan,  Judge. 

Application  of  Y.  A.  Wright  toe  rule  nisi 
against  L.  J.  Ball,  treasurer,  to  show  why 
he  should  not  be  arrested  for  contempt. 
Rule  granted,  and  defendant  brings  error. 
Affirmed. 

J.  F.  Carmlchael  and  Marcus  W.  Beck, 
for  plaintiff  in  error.  Jno.  R.  L.  Smith  and 
B.  P.  Bailey,  for  defoidant  In  error. 

LITTLE,  J.  It  appears  that  In  June,  1901, 
Young  A.  Wright  presented  a  petition  to  the 
judge  of  tlie  supolor  court  of  Butts  county 
in  which  he  alleged  that  L.  J.  Ball  was  treas- 
urer of  Butts  county;  that  In  1893,  and  prior 
thereto,  the  petitioner  was  the  duly  commis- 
sioned solicitor  of  the  county  court  of  that 
county,  and  on  the  12th  day  of  December 
of  that  year  there  was  due  him  from  fines 
and  forfeitures,  as  Insolvent  costs  on  orders 
duly  approved,  the  sum  of  $519.08,  which  or- 
ders were  liens  upon  the  funds  arising  from 
fines  and  forfeitures  that  might  thereafter 
come  Into  the  hands  of  the  county  treasurer 
from  such  source  in  said  court;  that  the 
county  court  referred  to  was  abolished  on  the 
15th  day  of  Decemljer,  1803,  by  an  act  of  tlio 
general  assembly,  at  which  time  there  were 
no  funds  In  the  hands  of  the  county  treas- 
urer subject  to  the  payment  of  his  said  or- 
ders; that  on  the  4th  day  of  DecembCT,  19W. 
by  an  act  of  the  general  assembly,  this  court 
was  re-establiahed,  and  since  its  re-establisli- 
ment,  to  wit,  on  the  27tb  day  of  May,  1901, 
there  were  in  the  hands  of  the  treasurer 
funds  subject  to  the  payment  of  his  said 
oniors,  and  these  orders  were  a  lien  thereon; 
that  on  said  last-named  date  he  presented 
his  said  orders  to  the  treasurer  for  payment. 

f  2.  See  Mandamus,  vol.  33,  Cent.  Dig.  |  4ZS. 
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wtdtfh  warn  Kfnsed,  wherenpon  petitioner 
prayed  for  a  writ  of  mandamua,  directed  to 
BaU  as  county  treasurer,  to  compel  blm  to 
pay  said  ord»&  On  this  petition  a  rule  nlai 
-n-aa  laaned  and  sert-ed.  The  treasurer  an- 
swered, admitting  In  his  bands  certain  funds 
arising  from  fines  and  forfeitures  In  the  re- 
established court,  hut  denying  that  the  funds 
so  arising  were  subject  to  the  payment  of  the 
orders  «rf  petitioner.  Other  parts  of  the 
nnswer  are  not  material  here.  The  rule  nisi 
was  made  returnable  June  25,  1901,  and  on 
that  date,  after  due  Inquiry  into  the  case,  the 
Judge  of  the  superior  court  passed  an  order 
that:  "Upon  the  proofs  and  evidence  sub- 
mitted, and  after  considering  said  cause,  it  Is 
ordered  that  said  mandamus  be,  and  the  same 
is  hereby,  made  absolute;  and,  in  obedience 
to  this  order,  L.  J.  Ball,  the  treasurer  of 
Bntts  county,  is  hereby  directed  to  pay  over 
immediately,  from  the  fines  and  forfeitures 
In  his  hands  arising  from  the  county  court 
of  Butts  county,  to  T.  A.  Wright,  the  sum 
of  two  hundred  and  thirty-one  and  »»/ioc 
dollars, — ^the  same  being  the  amount  admitted 
by  said  L.  J.  BaU  to  be  in  his  hands  at  the 
time  of  making  bis  answer,— and  that  from 
any  other  fines  and  forfeitures  which  may 
come  into  his  hands  from  said  source  he  will 
pay  the  same  on  said  order  of  T.  A.  Wright 
until  same  Is  fully  paid  otT."  Subsequently, 
in  December,  1901,  Wright  presented  to  the 
same  Judge  another  petition,  the  answer  of 
the  defendant,  and  the  order  of  the  Judge. 
He  then  recited  that  the  treasurer.  Id  obedi- 
ence to  the  mandamus  absolute,  paid  him 
$231.80,  leaving  a  balance  of  $262.28  due  him 
on  his  orders;  that,  since  the  date  of  the 
Judgment  rendering  the  mandamus  absolute, 
the  treasurer  had  received  from  fines  and  for- 
feltiirec  from  the  county  court  a  sum  largdy 
in  excess  of  the  balance  due  to  petitioner, 
but  said  treasurer  had  failed  and  refused  to 
obey  the  mandamus  absolute  and  pay  over 
to  him  on  said  orders  the  funds  in  his  hands 
so  arising;  and  he  prayed  a  rule  nisi  calling 
on  the  treasurer  to  show  cause  why  he  should 
not  be  punished  for  contempt  in  so  refusing. 
The  rule  nisi  was  duly  issued  on  this  peti- 
tion, and  the  county  treasurer  mada  answer 
that  he  had  received  as  treasurer  the  amount 
of  $1,337.35  from  the  Judge  and  solicitor  of 
laid  court  He  denied,  however,  that  such 
money  came  Into  his  hands  as  fines  and  for- 
feitures, but  asserted  that,  while  the  money 
had  been  paid  as  fines  and  forfeitures  into 
ttte  hands  of  the  proper  officers  of  tiie  court, 
It  had  been  distributed  among  the  oflJcers  of 
that  court  as  costs,  "and  the  part  going  as 
costs  to  the  Judge  of  said  court,  •  •  • 
to  wit  $475,  as  well  as  the  part  ordered  paid 
to  the  solicitor  of  said  court,  to  wit,  the  sum 
of  $913.35,  was  then  paid  over  to  respondent 
upon  his  giving  the  following  receipts  there- 
for to  said  Judge  and  solicitor,  respectively: 
"Received  of  Frank  Z.  Gurry,  Judge  of  Co. 
court  of  Butts  county,  three  hundred  and 
fifty  dollars,  being  a  portion  of  the  foregoing 
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bill  and  funds  coming  into  said  Curry's  hands 
as  his  costs  In  said  cases,  and  now  received 
by  me  as  Oa  treas'r,  to  be  covered  Into  the 
treasury  of  said  county,  in  accordance  with 
the  tenor  and  effect  and  for  the  purpose  as 
set  forth  In  and  intended  by  section  five  of 
the  act  of  1900,  creating  said  county  court 
This  Aug.  20,  1901.' "  A  second  receipt  from 
the  Judge  for  $74,  and  two  receipts  from 
the  solicitor,  aggregating  $913.35,  In  the  same 
terms,  were  set  out  Certain  exhibits  were 
attached  to  his  answer,  not  material  to  the 
question  now  under  consldotktion.  On  the 
hearing  of  the  motion  for  attachment,  and 
the  evidence  submitted  therewith,  the  court 
ruled  and  adjudged  that  the  sheriff  of  the 
county  should  seize  the  body  of  the  defend- 
ant Ball,  and  safely  confine  him  in  tbe  com- 
mon Jail  imtil  he  should  have  purged  him- 
self of  the  contempt  adjudged  against  him, 
by  paying  to  the  plaintiff  the  sum  of  $287 
In  satisfaction  and  discharge  of  the  manda- 
mus absolute.  To  this  Judgment  and  order, 
respondent  Ball,  excepted,  and  assigned  this 
ruling  as  error,  as  being  contrary  to  law,  and 
without  evidence  to  support  It  and  alleging 
that  the  court  erred  In  holding  that  the  mon- 
ey shown  to  have  gone  into  respondent's 
hands  was  subject  to  the  plaintiff's  demands. 

1.  A  motion  to  dismiss  the  writ  of  error 
in  this  case  was  made  upon  Its  call  in  this 
court  npmi  the  ground  that  the  parties  to  the 
case  in  the  court  below  had  agreed  that  the 
trial  Judge  should  hear  and  determine  all  is- 
sues of  law  and  fact  without  a  Jury,  and  no 
right  of  exception  was  reserved  by  either 
party,  and  that  no  writ  of  error  would  lie 
from  the  action  of  the  trial  Judge;  There  is 
no  merit  In  this  motion,  as  It  has  been  dis- 
tinctly ruled  that  a  writ  of  error  will  lie 
under  such  circumstances.  Morrison  v.  Pon- 
der, 45  Ga.  167;  Oleason  t.  Traynham,  HI 
Ga.  887,  36  S.  E.  968. 

2.  We  think  no  error  was  committed  by 
the  trial  Judge  in  attaching  the  plalntlS  in 
error  for  contempt.  Section  6  of  the  act  to 
establish  the  county  court  etc.,  approved  De- 
cember 4, 1900,  provides  that  aU  moneys  com- 
ing into  said  court  from  costs  in  criminal 
cases  and  proceedings,  arising  from  fines  and 
forfeitures,  except  fees  of  the  sheriff  and  bail- 
iffs of  said  court  shall  be  immediately  paid 
over  to  the  county  treasurer,  and  covered  Into 
the  county  treasury.  In  passing  on  the  appli- 
cation for  mandamus,  the  Judge  necessarily 
had  under  consideration  a  construction  of  this 
act  for  the  reason  that  the  answer  of  the 
treasurer  set  out  the  facts  of  the  abolition 
of  the  court  and  its  Te-establlshment  by  this 
act  of  1900.  This  section  does  not  change  the 
character  of  the  funds  thus  to  be  paid  to  the 
treasurer.  On  the  contrary,  it  designates  the 
fund  to  be  thus  paid  over  as  that  arising  from 
fines  and  forfeitures,  and,  with  this  act  be- 
fore him,  the  trial  Judge,  by  mandamus,  di- 
rected the  treasurer  to  pay  to  the  petitioner 
not  only  the  fund  in  his  hands  at  that  time, 
but  also  such  as  might  thereafter  come  into 
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Mb  hands  from  tbls  fine  and  forfeiture  fund, 
to  the  petitioner,  in  sufficient  amount  to  ex- 
tinguish the  orders  held  hy  him,  wliicH  fund, 
after  the  judgment  In  mandamus,  could  only 
have  arisen  In  the  county  court  as  established 
by  the  act  of  1900.  That  Judgment  of  the 
court  was  unexcepted  to.  and  was  In  full 
force  and  effect  when  the  petition  to  attach 
the  treasurer  for  contempt  was  filed.  Hence 
it  was  his  duty  to  pay  that  baUiuce  from  the 
fines  and  forfeitiu'es  in  bis  bands.  None  of 
the  evidence,  nor  the  receipts  given  to  the 
county  treasurer  by  the  ofllcers  of  the  court, 
can  have  the  effect  of  changing  the  character 
of  the  money  paid  to  the  treasurer.  That 
money  arose  from,  fines  and  forfeitures  In  the 
county  court,  and  the  money  in  bis  bands 
from  that  source  be  had  been  expressly  di- 
rected to  pay  over  to  Wright.  He  was  there- 
fore in  open  contempt  of  the  order,  and  should 
have  been,  as  he  was,  attached.  There  Is 
nothing  In  section  5  of  the  act  of  1000  which 
relieves  the  fnnd  arising  from  the  fines  and 
forfeitiures  in  that  court  from  the  payment  of 
Insolvent  costs.  The  covering  of  it  Into  the 
treasury  would  not  defeat  the  provision  of 
the  law  which  made  it  so  subject  In  any 
event  there  was  a  subsisting  judgment  of 
the  court  that  when  this  money  was  received 
by  the  coonty  treasurer  he  should  pay  the 
balance  due  petitioner  on  his  order,  and  for 
a  disobedience  of  that  mandate  the  treasurer 
was  properly  attached. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  slclcness. 


BRYAN  T.  TEAL  et  al. 
(Snpreme  Court  of  Georgia.     June  10,  1902.) 

DISTRESS    WARRANT— AFFIDAVIT— SUPPI- 
CIENCT. 

A  distress  warraut  in  favor  of  G.  W.  ft 
H.  T.  Teal,  issued  upon  an  affidavit  which  al- 
leged that  there  Appeared  before  the  under- 
signed a  named  person  as  "attorney  at  law  for 
H.  T.  Teal,  who,  upon  oath,  says  that  J.  P. 
Bryan,  the  tenant  of  H.  T.  Teal,  of  said  coun- 
ty, is  justl.v  indebted  to  O.  W.  &  H.  T.  Teal" 
a  named  sum,  should  liave  been  quashed  upon 
a  demurrer  to  the  affidavit  on  the  ground  that 
there  was  nothing  in  the  affidavit  to  show  that 
the  affiant  bad  been  employed  as  attorney  hy 
G.  W.  Teal,  or  that  H.  T.  Teal  was  author- 
ized to  employ  an  attorney  In  behalf  of  O.  W. 
Teal. 

(Syllabns  by  the  Court) 

Error  from  superior  court  Talbot  county; 
W.  B.  Butt  Judge. 

Distress  proceedings  by  O.  W.  &  H.  T. 
Teal  against  3.  F.  Bryan.  Judgment  for 
plaintiffs.  From  an  order  overruling  a  cer- 
tiorari, defendant  brings  error.    Reversed. 

J.  J.  Bull,  for  plaintiff  In  error.  Persons 
ft  McGehee  and  A.  J.  Perryman,  for  de- 
fendants in  error. 

COBB,  J.  A  distress  warrant  reciting 
tbat  the  attorney  at  law  of  H.  T.  Teal  bad 
made  oafh  tbat  J.  F.  Brj^an  was  Indebted 


to  6.  W.  &  H.  T.  Teal  a  named  sam  for 

rent  was  issued  against  J.  F.  Bryan.  In 
tlie  affidavit  upon  which  this  warrant  Is- 
sued, it  was  alleged  tbat  there  appeared  be- 
fore the  officer  administering  the  oath  a 
named  person  as  "attorney  at  law  for  H.  T. 
Teal,  who,  upon  oath,  says  that  J.  F.  Bryau, 
the  tenant  of  H.  T.  Teal,  of  said  county,  is 
Justly  indebted  to  G.  W.  &  H.  T.  Teal"  a 
stated  number  of  pounds  of  cotton,  of  a  giv- 
en value,  for  rent  of  a  described  tract  of 
land.  Wlicn  the  case  came  on  to  be  beard 
In  the  Justice's  court  the  defendant  demur- 
red to  the  affidavit  upon  which  the  distress 
warrant  was  issued,  and  moved  to  qua.sh 
the  warrant  and  dismiss  the  levy  upon  the 
ground  tbat  the  affidavit  did  not  show  upon 
Its  face  tliat  the  affiant  was  the  attorney 
of  G.  W.  Teal.  The  justice  overruled  the 
demurrer,  and  the  case  was  carried  to  the 
superior  court  by  certiorari,  where  the  judg- 
ment of  the  Justice  was  sustained.  The  de- 
fendant then  sued  out  a  bill  of  exceptions 
and  brought  the  case  to  this  court. 

It  appears  from  tbe  answer  of  the  Justice 
of  tbe  peace  that  he  admitted  evidence  on 
tbe  motion  to  quash  the  warrant  from  which 
It  appeared  that  Bryan  was  the  tenant  of 
G.  W.  &  H.  T.  Teal,  who  were  tenants  In 
common  of  tbe  premises  described  In  the 
affidavit,  and  tbat  G.  W.  Teal  died  before 
tbe  distress  warrant  was  issued.  On  the 
motion  to  quash  the  warrant  of  course,  tbe 
Justice  should  not  have  admitted  evidence. 
The  affidavit,  was  fatally  defective  for  the 
reasons  above  referred  to.  It  did  not  ap- 
pear from  tbe  face  of  the  affidavit  whether 
the  Teals  were  partners  or  tenants  In  com- 
mon, and  there  was  nothing  in  any  of  the 
allegations  of  the  affidavit  which  showed  any 
authority  on  the  part  of  the  affiant  to  ap- 
pear as  attorney  for  O.  W.  Teal,  or  author- 
ity on  the  part  of  H.  T.  Teal  to  employ  an 
attorney  in  behalf  of  O.  W.  TeaL  If  tbe 
affidavit  had  set  forth  that  G.  W.  Teal  was 
dead,  and  that  tbe  premises  described  in  the 
affidavit  had  been  held  by  G.  W.  &  H.  T. 
Teal  during  tbe  lifetime  of  tbe  former  as 
tenants  in  common,  and  tbat  Bryan  had  en- 
tered as  the  tenant  of  the  Teals  during  tbe 
lifetime  of  G.  W.  Teal,  and  that  there  was 
no  administration  upon  his  estate,  or  if  there 
had  been  a  motion  to  amend  tbe  affidavit  by 
setting  forth  these  facts,  an  entirely  differ- 
ent question  from  tbat  presented  by  the  rec- 
ord would  have  been  made  for  decision.  As 
the  affidavit  did  not  show  upon  its  face  any 
authority  for  the  affiant  to  appear  as  attor- 
ney for  one  of  the  parties  who  was  ap- 
parently Interested  in  the  claim  for  rent  and 
who  was,  so  far  as  appears  from  the  affi- 
davit then  In  life.  It  was  fatally  defective, 
and  tbe  motion  to  quash  the  warrant  should 
have  been  sustained.  Tbe  court  erred  in 
overruling  the  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring,  except  LEWIS,  J^  absent  on  ac- 
count of  sickness. 
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80UTHEBN  RT.  GO.  t.  ADAMS  et  al. 
(Bapmne  Goort  of  Georgia.     Jnue  10,   1902.) 

CARRIBRS— UVB  STOCK  SHIPMBNT— NOTICE 
OF  INJURY. 
l.Wben,  in  a  written  contract  between  a 
consignor  and  a  transportation  company,  it 
was  stipnlated  that,  as  a  condition  precedent 
to  the  ri^ht  of  tiie  owner  and  sbippet  to  re- 
cover damages  for  loss  or  injury  to  live  stoclc 
shipped  under  such  contract,  ''he  will  give  no- 
tice in  writing  of  his  claim  therefor  to  the 
agent  of  the  railroad  companies  actually  de- 
liTerinjc  said  stock  to  him  *  •  •  before  said 
stock  is  removed  from  the  place  of  destiuation. 
•  •  •  and  before  said  stock  is  iutermingled 
with  other  stock,"  the  owner  or  cousignor  is 
not  entitled  to  recover  unless  it  be  shown  that 
such  notice  was  given  according  to  the  terms 
of  the  contract,  (a)  Such  an  agreement  is  a 
reasonable  one. 
(Syllabas  by  the  ConrU 

Error  from  superior  court,  Franklin  county; 
R.  B.  Bnssell,  Judge. 

Action  by  William  A.  Adams  and  others 
against  the  Southern  Railway  Company. 
Judgment  for  plalntlffB,  and  defendant  brings 
OTor.     Rpversed. 

A  O.  &  J.  B.  McOnrry,  for  plaintiff  in  er- 
ror.   W.  B.  Uttle,  for  defendants  in  error. 

IdTTLB,  J.    Adams  instituted  an  action 
against  the  Southern  Railway  Company  to 
iGcorer  damages  In  the  sum  of  |8(K  which 
be  alleged  he  had  sustained  in  the  shipment 
of  a  car  load  of  cattle  from  Lavonia,  Ga.,  to 
Norfolk,  Va.    He  claims  that  he  was  Injured 
by  the  negligence  of  the  company  In  causing 
unreasonable  delay  in  the  transportation  of 
said  cattle,  on  account  of  wblch  they  had  de-  { 
teriorated  in  value.    Attached  to  his  petition  j 
was  a  written  contract,  into  which  the  par-  , 
ties  entered  at  the  time  the  shipment  was  j 
made.    This  contract  is  in  the  usual  form  of  j 
contracts  for  the  transportation  of  live  stock 
by  railroad  companies.    It  was  signed  both 
by  the  company  and  by  Adams,  the  plalntlflT,  | 
and  recited  that  the  cattle  which  were  re-  | 
celTed  at  Lavonia  were  to  be  shipped  to  the  i 
freight  station  at  Nortolk,  Va.,  ready  to  be 
dellTered  to  the  consignee  or  his  order.    It 
also  contained  a  stipulation  hereafter  set  out 
and    discussed.    The   defendant    denied    lia- 
bUity.  and  at  the  trial  the  plaintiff  testified 
in  part  to  the  following  effect:    He  went  on 
the  train  with  Hie  cattle.    They  were  water- 
ed and  fed  at  Spencer,  N.  O.    At  Greensboro 
they   were  side-tracked,    and  remained  five 
hours.    They  were  further  delayed  an  hour 
or  m<x«  at  Pinner's  Point,  opposite  Norfolk. 
They  were  In  bad  condition  when  they  arrived 
at  Norfolk.    They  were  off  in  flesh,  and  the 
witness  considered  that  they  were  damaged 
93  per  bead.    They  were  not  weighed  on  de- 
llrery,  bnt  were  put  in  the  lot  of  the  con- 
signee with  other  cattle  and  sold.    He  thought 
they  brought  less  per  pound  on  account  of 
their  bad  condition,  and  In  this  way  they  were 
damaged  $3  per  head.    No  exceptions  to  the 
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cattle  were  made  by  the  witness  or  consignee 
when  they  were  delivered  and  sold.  No  no- 
tice was  given  of  any  claim  or  damage  at 
the  point  of  destination  or  elsewhere,  or  be- 
fore they  were  Intermingled  with  other  cat- 
tle. The  damage  was  occasioned  by  reason 
of  side-tracking  the  cattle  at  Greensboro  and 
Pinner's  Point  and  at  Norfolk  by  reason  of 
the  fact  that  the  cattle  had  had  no  food  or 
water,  and,  lielng  empty,  looked  bad,  which 
caused  a  loss  In  sales.  Other  evidence,  to 
which  reference  need  not  be  made,  was  In- 
troduced. The  Jury  returned  a  verdict  for 
the  plaintiff  for  $oO.  The  defendant  made  a 
motion  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence,  and 
without  evidence  to  support  It,  against  the 
weight  of  the  evidence,  and  contrary  to  law. 
By  an  amendment  other  grounds  assigning 
error  on  the  failure  of  the  Judge  to  instruct 
the  Jury  in  certain  particulars  were  added. 
In  certifying  to  the  amended  grounds,  the 
trial  Judge  In  a  note  states  that  no  special 
reference  was  made  to  any  particular  piece 
of  the  testimony  of  either  the  plaintiff  or 
defendant  In  his  charge,  nor  was  any  request 
for  the  same  made,  but  the  general  conten- 
tions of  both  parties  were  fully  submitted  to 
the  Jury  with  Instructions  as  to  the  law  ap- 
plicable thereto.  He  overruled  the  motion 
for  a  new  trial,  and  In  his  order  so  doing  he 
states  that  the  Jury  were  Instructed  generally 
that  the  question  of  negligence  was  for  them 
to  determine,  both  as  to  its  existence  or  non- 
existence, and  were  fully  charged  upon  that 
subject;  and  it  was  not  the  duty  of  the 
Judge,  in  the  absence  of  a  request  to  elaborate 
or  magnify  any  particular  feature  of  the  tes- 
timony, more  especially  as  In  this  case,  where 
the  sections  of  the  contract  referred  to  in  the 
fourth  and  fifth  grounds  of  the  amended  mo- 
tion, in  the  opinion  of  the  Judge,  were  unrea- 
sonable, and  contrary  to  sound  public  policy; 
that  the  evidence  in  the  case  was  conflicting, 
and  It  was  the  right  of  the  Jury  to  say  whom 
they  would  prefer  to  believe.  The  contract 
of  shipment  contained  this  stipulation:  "It 
Is  further  agreed  that,  as  a  condition  preced- 
ent to  the  right  of  the  owner  to  recover  any 
damages  for  any  loss  or  injury  to  said  live 
stock,  he  will  give  notice  In  writing  of  his 
claim  therefor  to  the  agent  of  the  railroad 
companies  actually  d^vering  said  stock  to 
him  •  •  •  before  said  stock  is  removed 
from  the  place  of  destination  •  •  •  and 
before  said  stock  Is  intermingled  with  other 
stock."  By  the  terms  of  this  contract  no  re- 
covery can  be  had  in  the  absence  of  the  no- 
tice contracted  for,  and  yet,  confessedly,  the 
cattle  were  received  at  the  place  of  destina- 
tion by  the  consignee  or  the  owner,  who  ac- 
companied them,  and  no  notice  of  a  claim  for 
damages  was  given  to  the  agent  of  the  com- 
pany at  the  place  of  destination;  and,  more 
than  that,  having  been  received,  they  were 
at  once,  according  to  the  testimony  of  the 
owner.  Intermingled  with  other  stock,  and 
sold.    It  to  suggested  by  the  trial  Judge  in 
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bis  order  OTcrrnllng  the  motion  for  a  new 
trial  that  these  stipulations  were,  in  his  opin- 
ion, unreasonable,  and  contrary  to  sovind 
public  policy.  Mr.  Hutchinson,  In  his  work 
on  Carriers,  states  as  the  law  this  rule:  "As 
the  carrier  may  limit  the  amount  beyond 
which  he  Is  not  to  be  held  liable  unless  a 
greater  value  be  declared  at  the  time  of  the 
delivery  for  carriage,  so  It  has  been  held  that 
he  may  limit  the  time  within  which  claim 
shall  be  made  upon  him  by  the  owner  of  the 
goods  in  case  of  their  loss,  provided  the  lim- 
itation is  reasonable,"— for  which  he  cites  Ex- 
press Co.  T.  Glenn,  16  Lea,  472,  1  &  W.  102; 
Qlenn  t.  Express  Co.,  86  Tenn.  694^  8  &  W. 
162;  Sprague  ▼.  Railway  Co.,  34  Kan.  317,  8 
Pac.  465;  Express  Co.  t.  Hunnicutt,  54  Miaa. 
566,  28  Am.  Rep.  385.  In  the  case  of  Sprague 
V.  Railway  Co.,  so  cited,  it  was  expressly 
ruled  tlutt:  "In  an  agreement  between  a  rail- 
way company  and  a  shipper  for  the  traav 
poi'tation  of  horses  over  the  railway,  there 
was  a  stipulation  which  provided  tliat,  as  a 
condition  precedent  to  bis  right  to  recover 
damages  for  any  loss  or  injury  to  the  horses 
while  in  transit,  the  shipper  would  give  no- 
tice of  bis  claim  therefor  to  some  officer  of 
the  said  railway  company,  or  its  nearest  sta- 
tion agent,  befcnre  the  horses  were  removed 
from  the  place  of  destination,  or  from  the 
place  of  delivery  to  the  shipper,  and  l)efore 
such  hM^es  were  mingled  with  other  stock. 
Held,  that  the  agreement  was  reasonable, 
and,  when  fairly  made,  is  binding  upon  the 
parties  thereto."  In  the  case  of  Bixpress  Oo. 
T.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556,  Mr. 
Justice  Strong,  in  discussing  this  subject,  in 
hia  oplnlMi  delivered  In  that  case,  said:  "The 
stipulation  is  not  a  conventional  limitation  of 
the  right  of  the  carrier's  employer  to  sue. 
He  is  left  at  liberty  to  sue  at  any  time  witb- 
in  the  period  fixed  by  the  statute  of  limita- 
tions. He  is  only  required  to  make  bis  claim 
within  ninety  days,  in  season  to  enable  the 
carrier  to  ascertain  wliat  the  facts  are,  and, 
having  made  bis  claim,  be  may  delay  bis 
suit  It  may  also  be  remarked  that  the  con- 
tract Is  not  a  stipulation  for  exemption  from 
responsibility  for  the  defendant's  negligence, 
or  tar  that  of  their  servants.  It  is  freely 
conceded  that,  bad  it  been  such,  It  would  have 
been  against  the  policy  of  the  law,  and  in- 
operative. •  •  •  A  common  carrier  is  al- 
ways responsible  toe  bis  negligence,  no  mat- 
ter what  bis  stipulations  may  be.  But  an 
agreement  that,  in  case  of  failure  by  the  car- 
rier to  deliver  the  goods,  a  claim  shall  be 
made  by  the  bailor,  or  by  the  consignee, 
within  a  specified  period,  if  that  period  be  a 
reasonable  one,  is  altogether  of  a  different 
character.  It  contravenes  no  public  policy. 
It  excnses  no  negligence.  It  is  perfectly  con- 
sistent with  holding  the  carrier  to  the  fullest 
measure  of  good  faith,  of  diligence,  and  of 
capacity  which  the  strictest  rules  of  the  com- 
mon law  ever  required."  In  the  case  of 
Banking  Co.  v.  Hasselkus,  91  Oa.  382,  17  S. 
El  838^  44  Am.  St  Rep.  87,  It  was  further 


ruled  that  a  stipulation  In  a  bill  of  lading, 
which  exempts  the  carrier  from  liability  nn- 
less  notice  is  given  wltiiin  a  specified  time,  is 
one  of  the  matters  forbidden  by  section  2276 
of  the  Code,  and  is  not  efTectual  without 
proof  of  assent  thereto  by  the  shipper.  In 
the  present  case  the  stipulations  referred  to 
were  not  only  assented  to  by  the  sbipi>er, 
but  were  contained  in  an  express  written 
contract,  and  we  know  of  no  legal  reason 
why  the  shipper  is  not  bound  thereby.  It 
can,  we  think,  readily  be  seen  that  a  stip- 
ulation making  it  a  condition  precedent  in  a 
case  where  live  stock  is  shipped  that  the 
owner  or  consignee  shall,  when  sucb  live 
stock  reaches  the  place  of  its  destinatioo. 
give  notice  to  the  agent  of  the  company  of  a 
claim  for  damages  before  the  stock  is  car- 
ried from  such  a  place,  and  before  the  ani- 
mals are  intermingled  with  others,  is  rea- 
sonable; for,  if  such  stock  has  become  de- 
predated by  delay  in  transportation,  or  want 
of  proper  attention  on  the  part  of  the  trans- 
portation company,  sucb  fact  can  be  more 
readily  ascertained  at  that  time  than  after- 
wards, and  it  affords  to  the  carrier  an  op- 
portunity of  protecting  itself  from  an  unau- 
thorized claim.  So,  likewise,  the  stipulation 
that  this  notice  shall  be  given  before  the 
stock  is  intermingled  with  others  serves  the 
purpose  of  Identifying  the  stock  which  were 
actually  shipped.  It  would  seem,  then,  that 
sucb  a  stipulation  prejudices  no  right  of  the 
owner  or  consignor,  and  at  the  same  time 
protects  the  transportation  company;  and, 
following  the  authorities  above  cited,  we 
must  rule  that  not  only  could  the  carrier 
lawfully  make  a  contract  containing  a  stip- 
ulation of  this  character,  but  that  the  stip- 
ulation is  a  reasonable  one.  We  therefore 
rule  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  not  supported  by  the  evi- 
dence. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  ac- 
cotmt  of  sickness. 


DTKES  ▼.  TWIGGS  COUNTY. 
(Supreme  Oouit  of  Georgia.     June  9,   1902:) 

CBRTIORARI-NBCBSSITT  OF  BOND-APPROVAU 

1.  A  clerk  of  a  superior  court  has  no  au- 
thority of  law  to  issue  a  writ  of  certiorari,  not 
applied  for  in  forma  pauperis,  unless  the  plain- 
tiff files  with  his  petition  for  certiorari  such  a 
bond  as  that  required  by  section  4638  of  the 
Civil  Code,  which  most,  either  on  its  face  or 
by  other  written  evidence  bearing  the  official 
signature  of  the  judicial  officer  before  whom 
the  case  was  tried  in  the  first  instance,  show 
that  it  had  been  duly  approved  by  him. 

2.  When  a  writ  of  certiorari  was  issued  upoa 
a  bond  upon  which  there  was  no  entry  eviaen- 
cing  the  fact  of  such  approval,  the  writ  should 
have  been  dismissed;  and  it  was  too  late  at 
the  trial  in  the  superior  court  to  allow  the 
justice  of  the  peace  who  tried  the  case  to  tes- 
tify that  the  bond  "was,  in  point  of  fact,  ac- 
cepted by  the  witness  iu  terms  of  the  statute, 
and  be  simply  neglected  to  put  bis  approval 
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on  th«  bond,  bnt  had  mentally  approved  the 
lame,"  and  to  thereupou  allow  this  ofBcer  to 
make  an  entry  of  approval  nunc  pro  tunc 

(Syllaboa  by  the  Court.) 

Error  from  superior  court,  Twlgga  county; 

D.  M.  Boberts,  Judge. 

Action  between  J.  I.  Dykes  and  Twiggs 
connty.  From  a  Judgment  granting  a  writ 
of  certiorari.  Dykes  brings  error.    Reversed. 

Henry  Bunn  Wlmberly,  for  plaintiff  in  er- 
ror,   li.  D.  Shannon,  (or  defendant  in  error. 

FISH,  J.  Upon  the  trial  of  a  certiorari  the 
dtfendant  therein  moved  to  dismiss  the  pro- 
ceeding upon  the  ground  that  the  plaintiff 
bad  not  given  bond  as  required  by  section 
4639  of  the  Civil  Code.  A  paper  purporting 
to  be  a  bond,  and  signed  by  the  plalntltr  in 
certiorari  and  a  surety,  but  neither  attested 
nor  approved,  appears  in  the  record.  There 
was  no  affidavit  in  forma  pauperis.  The 
court,  over  defendant's  objection,  permitted 
the  magistnte  before  whom  the  case  was 
originally  tried  to  testify:  "The  bond  herein 
referred  to  was,  in  point  of  fact,  accepted 
by  the  witness  in  terms  of  the  statute;  and 
he  simply  neglected  to  put  his  approval  on 
the  bond,  but  had  mentally  approved  the 
same."  The  court  then  passed  an  order  recit- 
ing that  as  it  appeared  from  the  testimony 
of  the  magistrate  that  at  the  time  the  petition 
for  certiorari,  with  the  sanction  of  the  Judge 
thereon,  was  filed,  "a  good  and  solvent  bond, 
in  terms  of  the  law,  was  filed  In  said  case, 
and  that  said  Justice  of  the  peace  duly  ac- 
cepted and  approved  said  bond,  but  failed  to 
mark  or  indorse  his  approval  thereon.  It  is 
ordered  that  the  said  Justice  be  allowed,  nunc 
pro  tunc,  to  make  said  entry  of  approval."' 
The  defendant  objected  to  the  granting  of  this 
order  and  the  making  of  the  entry  upon  the 
gronnd  that  the  bond  should  have  been  ap- 
proved before  the  writ  of  certiorari  was  is- 
sued. The  hearing  then  proceeded,  and  the 
court  sustained  the  certiorari,  and  remanded 
the  case  for  another  triaL  The  defendant,'  in 
his  bill  of  exceptions,  assigned  error  upon  all 
of  the  rulings  of  the  court  referred  to  above. 

This  court  has  frequently  decided  that  a 
writ  of  certiorari  in  a  civil  case,  unless  sued 
out  in  forma  pauperis,  is  void  if  the  same  be 
Issned  before  the  applicant  has  given  the 
bond  required  by  section  4639  of  the  Civil 
Cod^  and  that  the  bond,  to  render  It  etTectual, 
most  be  approved  by  the  Judge  or  Justice 
of  the  court  m  -n-hich  the  case  was  original- 
ly tried.    Stover  v.  Doyle,  114  Ga.  85,  39  S. 

E.  939,  and  cases  cited.  In  Elamllton  v.  In- 
surance Co.,  107  6a.  728,  83  S.  E.  705,  the 
plaintiff  In  certiorari  filed  with  the  clerk  of 
the  suiierior  court  a  paper  purporting  to  be 
a  bond,  without  having  made  any  attempt 
prior  to  the  issuance  of  the  writ  to  have 
such  Instrument  approved  by  the  trial  Judge. 
When  the  defendant  hi  certiorari,  upon  the 
hearing,  moved  to  dismiss  the  proceeding  be- 
cause the  plaintiff  had  not  glv«i  the  bond 
required  by  law,  the  presiding  Judge  overrul- 


ed the  motion,  heard  evidence  as  to  the  sol- 
vency of  the  sureties,  and  then  himself  under- 
took to  approve  the  bond.  This  ruling,  upon 
a  review  thereof,  was  held  to  be  erroneous^ 
this  court  deciding  that,  as  the  writ  of  certio- 
rari had  been  issued  upon  the  filing  of  a  bond 
which  had  never  been  approved,  the  writ  was 
void,  and  the  bond  was  not  amendable  in 
the  superior  court.  The  decision  was  not  put 
on  the  ground  that  the  Judge  of  the  superior 
court  was  not  the  proper  official  to  approve 
i  the  bond,  but  upon  the  ground  that  the  writ 
j  was  void,  and  could  not  be  cured  by  amend- 
ment Presiding  Justice  Lumpkin,  In  the 
opinion,  said:  "As  there  was  no  legal  writ 
of  certiorari,  there  was  really  no  case  at  all 
lawfully  before  the  superior  court  The  sec- 
tions of  our  Code  and  the  decisions  of  this 
court  cited  by  counsel  for  defendant  In  error, 
and  relating  to  the  amendment  of  appeal 
bonds  and  other  like  bonds  taken  in  the  course 
of  Judicial  proceedings,  are  not  applicable  to 
a  case  such  as  that  now  before  us;  for  here 
there  was  really  nothing  to  amend  by,  the 
process  upon  which  the  proceeding  rested  be- 
ing a  mere  nullity.  That  is  to  say,  the  issu- 
ing of  the  writ  of  certiorari  by  the  clerk  be- 
I  Ing,  under  the  circumstances  stated,  totally 
I  unwarranted,  it  was  the  same  thing,  in  con- 
I  templatlon  of  law,  as  if  the  writ  had  never 
;  been  Issued;  and,  as  an  absolut^y  void  and 
unauthorized  iHrocess  cannot  be  cured  by 
amendment  it  follows,  of  course,  that  there 
was  no  case  before  the  superior  court  of 
which  it  could  entertain  Jurisdiction  for  any 
purpose,  except  to  dismiss  it"  The  principle 
here  ruled  Is  conclusive  upon  the  questions 
presented  by  the  record  In  the  present  case. 
As  we  have  seen,  the  writ  of  certiorari  was 
not  applied  for  In  forma  pauperis,  and  there 
was  no  bond  given  by  the  applicant  and  ap- 
proved as  the  statute  requires,  before  the  writ 
was  Issued.  As  the  clerk  has  no  authority  of 
law,  In  the  absence  of  a  pauper  affidavit  to  is- 
sue the  writ  unless  a  bond  has  been  approved 
by  the  Judicial  officer  who  tried  the  case,  the 
clerk  should  be  fiunlshed  with  evidence  of 
such  approval,  of  the  best  and  most  perma- 
nent nature,  and  the  fact  of  approval  should 
not  be  left  simply  In  the  mind  of  the  officer 
who  tried  the  case.  Therefore  the  bond 
should,  either  on  its  face,  or  by  other  writ- 
ten evidence  bearing  the  official  signature  of 
such  Judicial  officer,  show  that  it  has  been 
duly  approved  by  him. 

In  view  of  this  ruling,  it  may  be  advisable 
to  refer  to  language  used  in  several  of  the 
former  decisions  of  this  court  which  may 
seemingly  be  somewhat  in  conflict  with 
what  we  now  hold.  In  Hester  v.  Keller,  74 
Ga.  369,  it  was  said:  "•  •  •  The  record 
must  show  somewhere  that  such  Justice  did 
accept  and  approve  the  bond;  otherwise  the 
certiorari  will  be  dismissed."  In  the  Ham- 
ilton Case,  supra,  it  was  said:  "The  fact  of 
approval  may  be  evidenced  not  only  by  a 
formal  entry,  but  also  by  any  conduct  on 
the  part  of  the  trial  Judge  showing  his  ac- 
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ceptance  of  tbe  txmd  ss  a  snfflclent  ona  nn- 
der  the  law."  So,  In  WlDgard  t.  Railway 
Co.,  109  Ga.  177,  S4  8.  E.  275,  it  waa  said: 
"While  tbe  law  does  not  require  any  formal 
certificate  of  such  approval,  or  any  special 
method  of  showing  an  acceptance  by  the 
magistrate  of  the  bond,  yet  it  must  appear 
from  the  record  that  such  acceptance  and 
approval  were  had."  Again,  in  Stover  ▼. 
Doyle,  supra,  It  was  said  that  the  "bond,  to 
render  it  etCectiuil,  must  In  some  manner  be 
approved  by  the  judge  or  Justice  of  the  court 
In  which  the  case  was  originally  tried."  In 
each  of  these  cases,  however,  it  appeared 
that  the  bond  in  question  had  never  been  ap- 
proved at  all,  and  in  none  of  them  was  there 
any  evidence  of  any  character  ottered  to 
show  an  approval,  and  therefore  no  question 
as  to  how  an  approval  must  be  shown  was 
Involved.  So  the  expressiona  quoted,  even 
If  In  conflict  with  our  present  ruling,  were 
purely  obiter.  In  Watson  v.  State,  85  Ga. 
237,  11  S.  E.  010,  it  was  held  that  where, 
"In  response  to  the  writ  of  certiorari,  after 
a  conviction  in  the  county  court,  the  Judge 
of  that  court  sends  up,  as  a  part  of  tbe  pro- 
ceedings in  the  case,  a  bond  with  security 
given  by  the  defendant,  this  is  equivalent 
to  an  approval  of  the  bond  by  him."  No  no- 
tice was  taken  in  this  case  of  the  former 
ruling  In  Memmler  v.  State,  75  Oa.  676, 
where  it  was  held  that  under  tbe  provisions 
of  section  302  of  the  Code  of  1882,  relating 
to  writs  of  certiorari  in  criminal  cases  from 
tbe  county  court,  the  approval  of  the  bond 
prior  to  the  issuance  of  the  writ  was  not 
necessary.  As  the  presiding  Justice  said  in 
the  Hamilton  Case,  supra,  in  discussing  this 
question,  "These  cases  are  not  applicable  to 
the  point  now  before  us."  Watson's  Case 
has  never  been  followed,  and  in  Wingard  v. 
Railway  Co.,  supra,  it  was  held  that  a  certlfl- 
eate  of  the  magistrate  who  originally  tried 
the  case  that  all  the  costs  bad  been  paid, 
entered  on  tbe  bond,  was  not  of  Itself  sq£B- 
clent  evidence  of  his  approval  of  the  bond  to 
warrant  the  issuance  of  the  writ  of  certio- 
rari. It  follows  that  the  court  below  erred 
in  not  dismissing  tbe  ce^orarl  proceeding. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


WIMBBRLY  T.  MACON,  D.  &  8.  R.  CO. 

(Supreme   Court   of   Georgia.     June  9,    1902.) 

CERTIORARI— BOND. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  Dykes  v.  Twiggs  Co.,  42  & 
D.  3(i. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Twiggs  connty; 
D.  U.  Roberts,  Judge. 

Action  between  J.  R.  Wlmberly  and  the 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany.    From  an  order  granting  a  writ  of 


I  certiorari  to  a  Justice  conrt  Wlmberly  brings 
I  OTor.    Reversed. 

Henry  Bunn  Wlmberly,  for  plaintiff  in  er- 
ror.   L.  D.  Shannon,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SEABOARD   AIR   LINE   RT.   v.   LEADER 

!  et  al. 

{  (Supreme  Court  of  Georgia.     June  9,    1902.) 

i   RAILJIOADS— CONTRACTS  OR  TORTS  OP  PRED- 
I  ECESSOR— LIABILITIES— PURCHAS- 

1  BR    OF    RAILWAY. 

I  1.  The  mere  tact  that  a  railroad  company 
,  is  in  possession  of  and  operatiug  a  line  of  rail- 
.  way  which  formerly  belouged  to  auuther  com- 
;  pany  does  not  render  the  company  so  in  pos- 
I  session  liable  for  damages  growing  out  of  the 
breach  of  a  coutract  which  had  been  entered 
into  by  the  other  compauy,  or  for  a  tort  com- 
;  mltted  by  it,  before  the  change  of  possession 
I  took  place.  In  order  to  render  a  railroad  com- 
I  pany  liable  upon  tbe  contracts  of,  or  for  torts 
j  committed  by,  its  predoce^sor  in  titio,  it  must 
;  appear  either  that  it  has  assumed  the  liability 
'  of  its  predecessor  sought  to  be  imposed  upon 
';  it,  or  that  tbe  law  charges  it  with  such  liabil- 
ity. 

2.  There  is  nothing  in  Civ.  Code,  {  1803,  con- 
strued in  the  light  of  the  decision  of  this  court 
from  which  it  was  codified,  which  renders  a 
corporation  purchasing  the  line  of  railway  of 
another  corporation  liable  either  upon  tbe  con- 
tracts or  for  the  torts  of  its  predecessor  in 
title,  in  the  absence  of  an  agreement  to  be 
so  liable. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;    D.  M.  Roberts,  Judge. 

Action  by  Leader  &  Rosansky  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

J.  B.  Gelger,  for  plaintiff  In  error.  W.  M. 
Lewis,  for  defendants  in  error. 

COBB,  J.  The  plalntlfla  sued  the  Sea- 
board Air  Line  Railway,  as  successor  to  the 
Georgia  &  Alabama  Railway  Company,  in  n 
Justice's  court,  for  damages  claimed  to  have 
resulted  from  the  loss  of  the  defendant  of 
two  dozen  pahrs  of  pants  of  the  value  of 
$29.60.  The  trial  resulted  in  a  verdict  in 
favor  of  the  plaintiffs,  and  the  case  was 
carried  by  certiorari  to  the  superior  court, 
where  the  Judgment  of  the  Justice's  court 
was  affirmed,  and  the  certiorari  dismissed. 
To  this  ruling  the  defendant  excepted.  It 
appears  from  the  answer  of  the  magistrate 
that  the  evidence  at  the  trial  showed  that 
L.  Goldman  delivered  to  the  Baltimore  & 
Ohio  Railroad  Company,  in  New  York,  a 
case  of  clothing,  which,  according  to  the  bill 
of  lading  issued,  was  to  be  transported  by 
the  railroad  company  Just  named  and  its  con- 
necting carriers  to  the  plaintiffs  at  Yldalla. 
Ga.  The  box  referred  to  in  the  bill  of  lading 
was  delivered  to  the  Georgia  &  Alabama 
Railway  Company,  and  by  it  transported  to  j 
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Vldalia.  When  delivered  by  tbBt  company 
to  the  plalntUtB,  the  box  was  In  a  damaged 
condition,  and  two  dozen  pairs  of  pants  were 
gone.  There  was  evidence  that  the  missing 
pants  were  worth  the  amount  sued  for.  It 
appears  from  the  teetlmony  of  one  of  the 
plaintiffs  that  after  they  received  the  box 
from  the  Georgia  &  Alabama  Railway  Com- 
pany that  line  of  railway  went  Into  the  pos- 
session of  the  Seaboard  Air  Line  Railway. 
The  goods  were  received  by  the  plaintiffs  in 
1899.  The  plaintiff  further  testified  as  fol- 
lows: "This  change  took  place,  I  think, 
nbont  July  1,  1900.  I  do  not  know  how  the 
Sk-a board  Air  Line  Railway  Co.  got  posses- 
sion of  the  G.  &  A.  Ry.  property.  I  do  not 
know  what  contract,  If  any,  was  entered 
into  between  the  O.  &  A.  Ry.  Co.  and  the 
S.  A.  L..  Ry.  Co.  when  the  change  took  place. 
Don't  know  whether  the  S.  A.  L.  Ry.  Co. 
assumed  the  liabilities  of  O.  &  A.  or  not. 
I  simply  sued  the  S.  A.  L.  Ry.  Co.  because 
they  appeared  to  be  operating  the  railroad 
as  successors  of  the  G.  &  A.  Ry.  Co.,  and 
I  didn't  know  how  else  to  get  pay  for  my 
pants.  I  do  not  know  whether  the  missing 
IMints  was  ever  delivered  to  the  O.  &  A. 
Ry.  or  not."  There  was  evidence  showing 
that  the  case  of  goods  referred  to  in  the 
bill  of  lading  Issued  by  the  Baltimore  A 
Ohio  Railroad  Company  was  received  by  the 
Georgia  &  Alabama  Railway  Company  in 
bad  ord«r,  and  that  exceptlous  to  the  con- 
dition of  the  box  were  taken  at  the  time  it 
was  received.  We  do  not  think,  under  the 
evidence,  the  verdict  against  the  defendant 
was  anUiorized.  Even  if  the  evidence  was 
sufficient  to  authorize  a  finding  against  the 
Georgia  &  Alabama  Railway  Company,  there 
is  nothing  in  the  record  to  show  that  the 
Seaboard  Air  Line  Railway  is  liable  upon 
the  contracts  of,  or  for  the  torts  committed 
by,  the  Georgia  &  Alabama  Railway  Com- 
pany, entered  into  or  committed  by  it  be- 
fore the  Seaboard  Air  Line  Railway  came 
into  possession  of  the  line  of  railway  of  the 
Georgia  &  Alabama  Railway  Company.  While 
the  Seaboard  Air  Line  Railway  Is  sued  as 
successor  to  the  Georgia  &  Alabama  Rail- 
way Company,  there  is  nothing  in  the  rec- 
ord to  indicate  how  it  succeeded  the  former 
company,— whether  by  purchase,  by  lease,  by 
merger,  or  otherwise.  It  was  i>08slble  for 
the  Seaboard  Air  Line  Railway  to  become 
the  owner  of  the  line  of  the  Georgria  &  Ala- 
bama Railway  Company  without  at  the  same 
time  becoming  responsible  for  its  then  exist- 
ing liabilities,  and  one  who  claims  that  it 
did  assume  the  liabllites  of  that  company 
most  establish  this  fact  by  competent  evi- 
dence. The  mere  fact  that  the  Seaboard  Air 
IJne  Railway  is  operating  a  line  formerly 
owned  by  the  Georgia  &  Alabama  Railway 
Company  would  not  render  the  former  com- 
pany liable  upon  a  contract  entered  into  by 
the  latter,  or  for  a  txirt  committed  by  It,  or 
subject  the  former  to  damages  growing  out 
of  ■  breach  by  the  latter  of  a  contract  made 


by  it,  or  the  commission  of  a  tort  by  it  be- 
fore the  change  of  possession  took  place.  It 
is  contended,  however,  by  counsel  that  the 
defendant  is  liable  under  the  provisions  of 
Civ.  Code,  {  863.  That  section  is  as  follows: 
"All  corporations,  foreign  or  domestic,  oper- 
ating the  franchise  of  a  corporation  charter- 
ed by  this  state,  are  subject  to  Its  burdens, 
and  can  be  sued  when  and  where  and  for 
like  causes  for  [of]  action  for  which  suits 
could  have  been  maintained  against  such 
Other  corporation,  were  it  in  possession  of 
the  franchise  so  acquired  or  usurped."  It 
will  be  noticed  that  this  section  was  codified 
from  the  decision  of  this  court  In  Railroad 
Co.  v.  Fulghum,  87  Ga.  263,  13  S.  B.  649, 
and  the  section  must  be  construed  In  the 
light  of  that  declsk>n.  Calhoun  v.  Little, 
100  Ga.  336,  32  S.  E.  86,  43  L.  R.  A.  630, 
71  Am.  St.  Rep.  254  (3).  In  the  Fulghum 
Case  it  was  simply  held  that  when  one  rail- 
road company  Is  In  possession  of  and  exer- 
cising the  franchises  of  another  railroad  com- 
pany It  Is  liable  to  one  who  sustained  a 
personal  injury  growing  out  of  the  running 
of  a  train  to  the  same  extent  that  the  rail- 
road company  which  owned  the  line  would 
be  liable.  Nothing  in  that  decision,  or  In 
the  section  of  the  Code  construed  In  the 
light  of  that  decision,  would  render  a  rail- 
road company  which  purchased  the  line  of 
another  company  liable  for  the  breach  of  a 
contract  of  its  predecessor  In  title,  or  for 
damages  growing  out  of  a  tort  committed 
by  it,  in  the  absence  of  an  agreement  on  its 
part  to  pay  such  claims  against  its  prede- 
cessor In  title. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


WELM  T.  STATB. 
(Supreme  Court  of  Georgia.     June  8,   1902.) 

HURDBR— EVIDBNCE. 

1.  In  the  trial  of  a  murder  case,  when  the 
only  question  to  be  determined  is  whether  the 
accused  is  guilty  of  murder  or  voluntary  man- 
slau^rhter,  evidence  that  the  deceased  was  "a 
small,  delicate  man,"  is  not  irrelevaut.  Such 
erideuce  would  elucidate  the  qncstion  as  to 
whether  the  killing  was  done  with  malice. 

2.  There  was  ample  evidence  to  support  the 
verdict  finding  the  accused  guilty  of  murder, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  super Icur  court,  Fulton  county; 
J.  8.  Candler,  Judge. 

W.  R.  Wells  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

W.  W.  Haden  and  R.  O.  Lovett,  toe  plain- 
tiff In  error.  0.  D.  Hill,  Sol.  Gen.,  and 
Boykfai  Wright,  Atty.  Gen.,  for  the  Stata 

PER 'curiam.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  slckneaa. 

f  1.  See  Homicide,  vol.  26,  Cent.  Dig.  |  tU. 

Digitized  by  VjOOQIC 


io 


42  SOUTHEASTERN  REPORTBB. 


(0«. 


GliOYEB  T.  BT.AKWST.TCB. 

(Supreme   Ooart  ot   Georgia.     Jane   0,   1002.) 

APFBUlL— HARML.BSS3  ERROR— NEW  TBIAtr— 
ERRONEOUS  INSTRUCTTIONS. 

1.  Excludiug  eridence  which  is  either  im- 
material, OP  of  no  probative  value  to  the  party 
offering  it,  affords  him  no  Jnst  cause  of  com- 
plaint. 

2.  A  new  trial  should  not  be  grauted  be- 
cause of  erroneous  instructions  to  the  Jury, 
when  it  appears  that  their  verdict  was  de- 
manded by  the  evidence. 

3.  Id  the  present  case  the  verdict  rendered 
was,  under  the  law  and  the  facts,  reauired. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  D.  A.  Blakeslee  against  Cbarles 
McBryde.  Judgment  for  plaintiff.  On  levy 
of  execution  A.  D.  Glover  filed  a  claim. 
Judgment  for  plaintiff  in  execution,  and  de- 
fendant brings  error.    Reversed. 

Goetchlna  &  Cbappell  and  Persons  &  Mc- 
Gebee,  for  plaintiff  in  error.  J.  J.  Bull  ana 
Clyde  Brooks,  for  defendant  In  error. 

LUMPKIN,  P.  J.  On  April  7,  1883,  John 
T.  McBryde  borrowed  a  sum  of  money  from 
Francis  L.  Archy,  giving  therefor  a  prom- 
issory note,  and  securing  the  payment  of  the 
same  by  a  deed  to  certabi  land.  Attached 
to  this  deed  was  an  Instrument  signed  by  the 
wife  of  McBryde.  It  read  as  follows:  "1, 
Grade  Elizabeth  McBryde,  wife  of  John  T. 
McBryde,  having  had  the  above  and  forego- 
ing deed  to  Francis  L.  Archy  read  over  to 
me,  and  being  fully  Informed  of  its  contents, 
I  hereby  fully  and  volimtarily  consent  to  the 
same,  and  approve  of  the  conveyance  made." 
When  the  debt  thus  created  matured,  Mc- 
Bryde, being  unable  to  pay  it,  applied  to  Nel- 
son &  Barker,  a  firm  of  brokers,  "to  get  the 
money  for  bim  from  some  other  party,  and 
on  the  same  security."  They  submitted  his 
application  for  a  loan  to  Marshall  W.  White, 
who  accepted  it,  and  the  loan  was  closed, 
and  "new  papers  taken";  that  is  to  say,  Mc- 
Bryde executed  a  new  note,  payable  to 
White,  dated  March  20,  188S,  and  due  March 
20,  1893,  and  gave  to  bim  a  security  deed 
covering  the  same  land  as  that  described  in 
the  conveyance  be  had  previously  made  to 
Archy.  The  deed  from  McBryde  to  White 
was  dated  March  20,  1888.  On  June  3,  1893, 
White  made  and  delivered  to  Blakeslee  a 
deed  to  the  land  above  mentioned,  and  also 
Indorsed  to  him  the  note  of  McBryde.  Sub- 
sequently, McBryde  having  died,  Blakeslee 
obtained  a  judgment  against  his  executor, 
Charles  McBryde,  and  thereafter  filed  ana 
had  recorded  a  deed  to  him,  as  such  executor, 
the  same  being  made  for  the  purpose  of  levy 
and  sale  under  an  execution  Issued  upon  that 
Judgment  In  resistance  to  a  levy  of  this 
execution  upon  the  land  In  question,  Mrs. 
Glover,  who  was  the  sole  heir  at  law  of 
Mrs.  John  T.  McBryde,  whose  death  occurred 
shortly   after   that   of   her   husband,    inter- 


posed a  claim.  On  the  trial  of  tbe  claim  ease 
the  facts  above  recited  api)eared,  and  It  was 
also  affirmatively  shown  that  at  the  time 
John  T.  McBryde  executed  his  deed  to  Archy, 
and  up  to  the  time  of  Mrs.  McBryde's  death, 
she  held  the  legal  title  to  this  land,  hec  own- 
ership thereof  being  evidenced  by  sereral 
deeds,  all  of  which  had  been  duly  recorded 
prior  to  April  7,  1883.  The  Jury  found  the 
property  not  subject,  whereupon  Blakeslee 
made  a  motion  for  a  new  trial,  which  was 
granted,  and  Mrs.  Glover  excepted.  The 
grounds  of  the  motion  were:  (1)  That  the 
court  erred  in  ruling  out  the  testimony  of 
one  HoUerman  that  bis  employes.  Nelson  & 
Barker,  negotiated  for  John  T.  McBryde 
the  loan  which  he  obtained  from  Archy  In 
1883,  and  that  "the  loan  is  one  and  the 
same  from  the  beginning  to  the  4tre8ent, 
each  transaction  being  for  the  purpose  of 
enabling  McBryde  to  meet  his  maturing  ob- 
ligations, and  to  save  himself  ftom  being 
sued";  (2)  that  the  court  erred  in  giving  cer- 
tain instructions  to  the  jury;  add  (3)  that  the 
verdict  was  contrary  to  the  evidence. 

1.  There  was  no  error  in  excluding  the 
testimony  Just  mentioned.  It  was  entirely 
immaterial  through  what  agents  the  loan 
from  Archy  to  McBryde  was  made;  and  the 
statement  of  the  witness  that  "the  loan" 
was  one  and  the  same  from  beginning  to 
end  was  not  only  a  mere  conclusion,  but  an 
erroneous  conclusion  at  that,  for  the  docu- 
mentary evidence  conclusively  showed  that 
the  loan  made  to  McBryde  by  White  was  an 
entirely  new  and  distinct  transaction. 

2,  It  Is  unnecessary  to  deal  with  the  ques- 
tl<Mi  whether  the  charges  excepted  to  were 
or  were  not  erroneous,  for  the  verdict  re- 
turned by  the  jury  was,  as  we  shall  under- 
take to  show,  demanded  by  the  evidence,  and 
ought  to  have  been  allo-wed  to  stand. 

8.  It  does  not  affirmatively  appear  wheth- 
er or  not  Archy  ever  made  a  reconveyance 
to  McBryde.  If  not,  then  the  latter  certain- 
ly had  no  title  when  the  levy  was  made. 
But  giving  to  the  plaintiff  in  execution  the 
l>eneflt  of  the  assumption  that  such  a  recon- 
veyance was  In  fact  made,  we  are  stlU 
of  the  opinion  that  at  the  time  of  the  levy 
the  title  to  the  property  was  in  the  claim- 
ant as  the  sole  heir  at  law  of  the  deceased, 
Mrs.  McBryde.  Even  if  the  Instrument  quot- 
ed above,  whereby  she  consented  to  and  ap- 
proved of  the  deed  made  by  her  husband  to 
Archy,  would,  relatively  to  the  latter,  est(^ 
her  from  setting  up  title  in  herself  (a  propo- 
sition as  to  which  we  express  no  ophilon). 
It  is  quite  clear  that  this  instrum^it  adds 
no  strength  to  the  position  of  Blakeslee,  who, 
of  course,  stands  In  the  shoes  of  White. 
Had  he  taken  a  deed  from  Archy,  his  situa- 
tion would  have  been  as  good  as  that  oc- 
cupied by  Archy;  bat  White  did  nothing  of 
the  kind.  On  the  contrary,  he  accepted  a 
new  and  -  independent  deed  from  McBryde, 
to  which  Mrs.  McBryde  viras  not  a  party, 
and  with  the  making  of  which  she,  so  far 
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aa  appean,  had  no  connection  whatsoerer. 
It  certainly  waa  not  abown  tliat  she  ever 
said  or  did  anything  to  mislead  White  Into 
the  belief  that  she  recognized  the  land  in  dis- 
pute as  the  property  of  her  hnsband,  or  was 
vnilng  for  him  to  deal  with  it  as  such. 
White  was  bound  to  take  notice  of  the  rec- 
ords evidencing  the  fact  that  the  legal  paper 
title  was  in  her,  and  he  had  no  right  to  as- 
sume that,  because  on  a  previous  occasion 
she  consented  to  her  husband's  securing  his 
debt  by  a  deed  to  her  land,  she  was  willing 
for  him  to  engage  In  a  similar  transaction 
with  another.  White  not  only  had  construct- 
ive notice  that  the  legal  title  was  in  Mrs. 
McBiyde,  but  there  was  at  the  trial  below 
no  attempt  to  show  that  he  did  not  actually 
know  such  to  be  the  fact.  There  is  not  a 
line  of  testimony  to  support  the  theory  that 
any  fraud  or  deceit  was  practiced  upon  him, 
or  even  that  he  acted  upon  the  circumstance 
that  she  had  consented  to  the  making  of  the 
deed  to  Archy.  Of  course,  Mrs.  OIotw,  as 
the  sole  heir  of  Mrs.  McBryde,  stands  in 
preclsdy  the  same  position  as  the  latter 
would  have  occupied  had  she  lived  and  were 
now  claiming  the  property  levied  on.  We  are, 
for  the  reasons  Just  stated,  of  the  opinion 
that  the  trial  Judge  erred  in  setting  the  ver- 
dict aside,  It  being  the  only  outcome  of  the 
pleadings  and  evidence  which  was  legally 
possible. 

Jndgment  reversed.  All  the  Justices  cou- 
curring.  except  LBWIS,  J.,  absent  on  ac- 
count of  sickness. 


8T0NBR  T.   PICKETT, 

(Supreme   Court   of   Georgia.     June   7,   1902.) 

NOTE— ATTORNET'S  FEB. 

A  promise  to  pay  attorney's  fees,  em- 
braced in  a  promissory  note  executed  on  Sep- 
tember 19,  189&  ia  not  enforceable  unless  an 
action  be  brought  on  such  note,  and  "a  plea 
or  plens  be  filed  by  the  defendant,  and  not 
■Qstained." 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
A.  W.  FIte,  Judge. 

Action  by  M.  Stoner  against  T.  Pickett 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AfBrmed. 

J.  M.  Neel,  for  plaintiff  in  error.  Mllner 
&  Anderson,  for  defendant  in  error. 

LDMPEIN,  P.  J.  The  only  question 
which  this  case  presents  for  oar  consider- 
ation  Is  whether  or  not  a  stipulation  for  the 
payment  of  attorney's  fees,  embodied  in  a 
promissory  note  dated  September  19,  1896, 
Is,  under  the  act  of  December  12,  1900, 
amending  section  8667  of  the  Civil  Ciode 
(Acts  1900,  p.  53;  Van  Epps'  Code  Supp.  f 
61SS),  enforceable  when  an  action  is  brought 
on  the  note,  and  no  defense  thereto  Is  filed. 
The  trial  Judge  decided  this  question  in  the 
negative,  and,  in  our  Judgment,  reached  the 


right  conclusion.  The  section  of  the  C!ode 
Just  cited,  the  provisions  of  which  were  of 
force  at  the  time  the  above-mentioned  note 
was  given,  reads  as  follows:  "Obligations 
to  pay  attorney's  fees  upon  any  note  or  other 
evidence  of  indebtedness,  in  addition  to  the 
rate  of  interest  specified  therein,  are  void, 
and  no  court  shall  enforce  such  agreement 
to  pay  attorney's  fees,  unless  a  plea  or  pleas 
be  filed  by  the  defendant  and  not  sustained." 
This  section  was  under  construction  in  the 
case  of  Hall  v.  Pratt,  103  Ga.  255,  29  S.  E. 
764,  and  in  discussing  its  effect  the  writer 
said  (pages  258,  259,  103  6a.,  and  pages  765, 
766,  29  S.  B.):  "All  contracts  to  pay  attor- 
ney's fees  incorporated  In  promissory  notes 
or  other  evidences  of  indebtedness  must  be 
construed  in  the  light  of  section  3667  of  the 
Civil  Code,  which,  by  operation  of  law,  con- 
stituted a  part  of  all  such  contracts,  and  ren- 
ders them  void  'unless  a  plea  or  pleas  be 
filed  by  the  defendant  and  not  sustained.'  A 
promissory  note,  therefore,  which  stipulates 
for  the  payment  of  attorney's  fees  in  the 
event  of  its  collection  by  law,  must  be  con- 
strued as  if  it  embraced  a  condition  to  the 
effect  that  such  promise  is  not  to  be  binding 
unless  the  maker  of  it  files  a  plea  or  pleas, 
and  falls  to  sustain  the  same.  Therefore, 
in  the  present  case,  the  contract  made  by 
Kirby  was  to  pay  to  the  order  of  Hall  a 
stated  number  of  dollars,  and,  in  addition 
thereto,  a  certain  amount  of  attorney's  fees 
in  case  of  suit,  provided  Klrby  made  an  un- 
successful defense.  As  he  made  no  defense 
at  ali,  he  was  clearly  not  liable  for  attor- 
ney's fees."  The  act  of  1900  amends  sec- 
tion 3G67  of  the  Civil  Code  by  providing  that 
an  obligation  to  pay  attorney's  fees  shall 
be  enforceable  where  "the  debtor  shall  fall 
to  pay  such  debt  on  or  before  the  return  day 
of  the  court  to  which  suit  is  brought  for  the 
collection  of  the  same,  provided  the  holder 
of  the  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  in  writing  ten 
days  before  suit  is  brought  of  his  intention 
to  bring  suit,  and  also  the  term  of  the  court 
to  which  suit  will  be  brought"  It  is  obvi- 
ous that  this  act  can  have  no  effect  upon  a 
promissory  note  given  before  its  passage. 
To  hold  otherwise  would  be  to  give  the  act 
a  meaning  which  would  render  It  unconsti- 
tutional; as  Impairing  the  obligation  of  con- 
tracts. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count of  sickness. 


SOUTHERN  BY.  CO.  v.  I^ASSETBR. 
(Supreme  Court  of  Geor^a.     June  9,   1902.) 

RAILROADS— INJURY  TO  BAOOAQBl-APPBAI/— 
DAMAOBS. 
As  the  verdict  in  the  magistrate's  court 
was  limited  in  amount  to  the  proved  value  of 
the  plaintiff's  trunk  which  was  destroyed,  anil 
the  evidence  was  amply  snfflcient  to  pstablish 
the  liability  of  the  defendant,  its  petition  for 
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certiorari,  aUegliig  to  the  contrary,  wag  whol- 
ly withont  merit.  The  iDdgment  of  the  supe- 
nor  conrt  waa,  therefore,  so  palpably  correct, 
it  moat  be  held  that  the  bill  of  exceptions  was 
sued  ont  for  delay  ouly_,  and  accordingly  the 
judgment  la  afflrmed,  with  damagea. 
(Syllabna  by  the  Court.) 

En-or  from  superior  conrt.  Butts  county; 
E.  J.  Reagan,  Judge. 

Action  by  R.  L.  Lasseter  against  the 
Southern  Railway  Company.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Af- 
firmed. 

Dessan,  Harris  &  Harris,  for  plaintiff  in 
error.    O.  M.  Dulce,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  with 
damages. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  RT.  CO.  r.  OBRTAN. 

(Supreme   Court   of   Georgia.     June   7,    1902.) 

INSTRUCTI0N8— WEIGHT  OP  BVIDBNCE^RAIl,- 
ROADS— DUTIBS  OF  CONDUCTORS. 

1.  A  charge  to  the  effect  that  the  testimony 
of  a  witness  testifying  poutirely  is  entitled  to 
more  weight  than  that  of  one  who  testifies 
aegatively  is  open  to  serious  criticism  unless 
it  embraces  an  instruotiou  that  the  jury,  in 
weighing  the  testimony  of  such  witnesses, 
should  consider  and  pass  upon  the  Question  of 
their  credibility. 

2.  Instructions  presenting  issues  not  made 
by  the  pleadings  or  evidence  should  not  be 
given. 

8.  A  railway  conductor  is  not  bound  to  per- 
sonally enter  a  car  upou  its  arrival  at  a  sta- 
tion to  inform  passengers  for  that  station  that 
they  have  reached  their  destination.  It  is  suffi- 
cient if  the  name  of  the  statiou  is  duly  an- 
nounced by  any  employ^  of  the  railway  com- 
pany whom  it  may  select  to  perform  this  duty. 

4.  All  material  questions  now  presented  for 
deoisiou  here  are  covered  by  the  rulings  above 
announced. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
John  H.  Reecc,  Judge. 

Action  by  S.  M.  O'Bryan  against  the  Soutb- 
ern  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Shumate  &  Maddox  and  Harris,  Cliamlee  ft 
Harris,  for  plaintiff  in  error.  McHenry  & 
Maddox  and  Foucbfi  &  Fouch6,  for  defendant 
in  error. 


LUMPKIN,  P.  J.  This  case  was  here  at 
the  October  term,  1900,  when  a  new  trial  was 
ordered  because  of  errors  committed  by  the 
presiding  judge.  See  112  Ga.  127,  37  S.  E. 
161.  *  Subsequently  the  case  was  again  tried, 
and  resulted  in  a  verdict  against  the  railway 
company,  which  is  again  before  this  court 
complaining  of  a  judgment  denying  It  a  sec- 
ond new  trial.  We  are  constrained  to  reverse 
this  judgment,  and  order  yet  another  hearing 
of  the  case. 

1.  Exception  is  taken  to  the  following 
charge:    "I  charge  you  that  the  existence  of 


a  fact  testified  to  by  one  positive  witness  Is 
to  be  believed,  rather  than  such  fact  did  not 
exist,  because  many  witnesses,  who  had  the 
same  opportunity  of  observation,  swore  they 
did  not  see  or  know  of  Its  having  transpired." 
This  charge  was  .dearly  erroneous.  In 
Humphries  ▼.  State,  100  Ga.  263,  28  S.  E.  2o, 
Mr.  Justice  0>bb  took  occasion  to  remark  that 
a  charge  with  respect  to  the  relative  weight 
of  positive  and  negative  testimony  was  open 
to  criticism  if  It  failed  to  Instruct  the  jury 
that  in  passing  upon  such  testimony  they 
"should  consider  the  question  as  to  whether 
the  witnesses  were  of  equal  credibility." 
And  In  Railway  Co.  v.  Blgham,  105  6a.  408. 
30  S.  E.  934,  it  was  distinctly  ruled  by  this 
court  that:  "The  general  rule  as  to  the  pro- 
bative value  of  positive  and  negative  testi- 
mony Is  subject  to  the  qualification  that  other 
things  are  equal,  and  the  witnesses  are  of 
equal  credibility."  The  error  Just  pointed  out 
requires  a  new  trial,  for  the  record  diacloses 
that  the  plaintiff  depended  almost,  if  not  en- 
tirely, upon  her  own  testimony,  as  showing 
a  right  to  recover,  and  that  there  was  tes- 
timony In  behalf  of  the  railway  company 
which  tended  very  strongly  to  establish  non- 
liability on  Its  part. 

2,  3.  There  was  no  evidence,  nor  any  con- 
tention on  the  part  of  the  plaintiff,  that  the 
train  upon  which  she  was  a  passenger  failed 
to  stop  at  Rome,  the  station  at  which  she 
wished  to  alight.  Nevertheless,  tbe  court 
charged  the  jury  that:  "If  the  plaintiff  pur- 
chased a  ticket  at  Lindale,  or  paid  her  fare 
to  go  to  Rome,  and  got  aboard  the  train,  if 
they  failed  to  stop  the  train,— If  the  conductor 
failed  to  come  into  the  car  or  stop  the  car 
according  to  contract  at  Rome,— she  would 
be  entitled  to  nominal  damages.  If  that  was 
brought  about  by  no  fault  on  her  part." 
This  charge  was  erroneous  for  two  reasons: 
(1)  It  left  to  tlie  determination  of  the  Jury 
as  an  open  question  whether  or  not  the  train 
stopped  at  Rome,  when  no  such  Issue  was 
Involved  in  the  case;  and  (2)  it  imposed 
upon  the  conductor  the  duty  of  entering  the 
car  at  Rome,  when  no  such  duty  rested  upon 
him,  either  as  matter  of  law  or  of  fact  Tbe 
plaintiff  certainly  knew  that  her  destina- 
tion was  Rome,  and  all  the  duty  the  company 
owed  to  her  as  a  passenger  was  to  have  the 
station  called  out  so  that  she  might  be  put 
on  notice  to  alight;  and  the  company  was 
at  liberty  to  select  any  of  its  employte  it 
saw  fit  to  perform  for  it  this  duty. 

4.  While  complaint  is  made  In  the  motion 
for  a  new  trial  of  other  charges,  we  do  not 
deem  it  necessary  to  specifically  deal  with 
them.  Sufllce  It  to  say  that  such  of  them  as 
are  not  covered  by  the  rulings  above  an- 
nounced are  not,  when  taken  In  connection 
with  the  entire  charge,  open  to  the  objec- 
tions made  to  them,  and  therefore  did  not  op- 
erate to  the  prejudice  of  the  company. 

Judgment  reversed.  AH  the  Justices  con- 
curring, except  LEWIS,  J^  absent  on  ac- 
count of  sickness. 
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MOON  et  al.  t.  POTTBR. 
(Supreme   Court  o{  Georgia.     June  7,   1902.) 

MAIL.  CONTRACT— ASSIONMBNT— BOND. 

1.  A  contrartor  with  the  goverumeut  of  tlie 
United  States  to  transport  the  mail  within  the 
same  may  contract  with  or  hire  another  to 
transport  the  mail  according  to  the  terms  of  his 
contract,  and  such  an  agreement  is  not  in  con- 
tra vcutiou  of  Rev.  St.  U.  S.  J  3963,  which  pro- 
hibits the  assignment  or  transfer  of  mail  con- 
tra cts. 

2.  It  follows  from  the  foregoing  that  where 
one  who  had  undertaken  to  trans^rt  the  mail 
for  a  mail  contractor,  and  had  given  a  bond, 
with  seouritf ,  for  the  faithful  performance  of 
the  service  to  be  rendered,  failed  to  render  the 
service  in  accordance  with  his  contract,  he  and 
his  securities  were  liable  to  the  contractor  upon 
the  bond. 

iSyllabua  by  the  Court.) 

£:rror  from  city  court  of  Americas;  C.  B. 
Crisp,  Judge. 

Action  by  G.  A.  Potter  against  George 
Moon  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    AfiSrmed. 

J.  R.  Williams  and  Shipp  &  Sheppard,  for 
plaintiffs  in  error,  J.  H.  Lumpkin,  for  de- 
fendant in  error. 

COBB,  J.  Potter  brought  suit  upon  a 
bond  against  Moon  as  principal  and  three 
othan  as  sureties.  At  the  trial  it  appeare<l 
tliat  Potter  had  made  a  contract  with  the 
United  States  government  to  transport  the 
mails  between  the  post  office  and  the  rail- 
road depots  In  the  city  of  Americas,  and  that 
be  bad  entered  into  a  contract  with  Moon 
by  -which  he  was  to  perform  tbe  service  re- 
quirrtl  under  the  contract  with  the  United 
States  government.  For  this  service  Moon 
was  to  be  paid  a  specified  amount.  In  order 
to  secure  the  faithful  performance  of  the 
contract  on  the  part  of  Moon,  the  bond  8ue<I 
on  was  executed.  In  this  l>ond  Moon  and 
the  other  defendants  bind  themselves  Jointly 
and  severally  to  pay  a  specified  sum  of  mon- 
ey as  liquidated  damages  in  the  event  Moou 
falls  to  carry  out  his  contract  with  Potter. 
The  defendant  Moon  is  designated  in  tli» 
bond  as  a  subcontractor  under  Potter  as 
contractor  with  the  United  States.  The  bond 
binds  Moon  to  transport  tbe  mail  In  accord- 
ance with  tbe  laws  and  regulations  of  the 
post-office  department  and  tbe  requirements 
of  Potter's  contract  with  tbe  goveniment  It 
is  provided  that  all  fines  and  deductions  Im- 
posed upon  Potter  by  tbe  postmaster  general 
for  failures  and  delinquencies  shall  be  borne 
by  Moon,  and  that  In  case  of  a  total  dis- 
continuance of  the  service  a  pro  rata  of  one 
month's  extra  pay  allowed  by  the  United 
States  to  Potter  shall  be  allowed  to  Moon. 
Tbe  contract  contains  other  stipulations  not 
necessary  to  be  set  oat.  There  was  evidence 
at  the  trial  that  Moon  had,  from  time  to 
time,  failed  to  comply  with  tbe  terms  of  the 
contract  between  himself  and  Potter,  and 
finally  bad  abandoned  the  contract  altogeth- 
er.    Tbe  court  directed  a  verdict  for  tbe 


plaintiff  for  the  amount  stipulated  In  the 
bond.  The  defendants  made  a  motion  for  a 
new  trial,  as  well  as  a  motion  in  arrest  of 
Judgment,  both  of  whlcb  being  overruled  they 
excepted. 

Counsel  insist  that  tbe  verdict  in  the  present 
case  was  unauthorized,  for  the  reason  that 
there  was  no  allegation  in  the  petition  that 
the  postmaster  general  had  consented  to  tbe 
contract  entered  into  between  Potter  and 
Moon,  and  that  there  was  no  sufficient  evi- 
dence at  tbe  trial  of  such  consent,  and,  this 
being  so,  the  contract  was,  under  tbe  laws 
of  the  United  States,  illegal  and  void.  Tbe 
case  of  Nix  y.  Bell,  66  Ga.  661,  is  relied  on. 
It  is  there  held  that  a  contract  for  transport- 
ing the  mall  cannot  be  transferred  or  assign- 
ed, in  whole  or  in  part,  without  the  consent 
of  the  postmaster  general,  and  that  such  a 
transfer  or  assignment,  being  illegal,  would 
not  constitute  a  valid  consideration  for  a 
promise  to  pay  for  a  one-half  interest  in 
such  a  contract  The  Revised  Statutes  of  tbe 
United  States  provide  that  "no  contractor  for 
transporting  tbe  mail  within  or  between  tbe 
United  States  and  any  foreign  country  shall 
assign  or  transfer  his  contract,  and  all  such 
assignments  or  transfers  shall  be  null  and 
Toid."  Section  3963.  In  Nix  v.  BeU  this  coiu-t 
I  held  the  contract  then  under  consideration  to 
be  either  an  assignment  or  a  transfer  of  a 
mail  contract,  and,  of  course,  when  this  con- 
clusion was  reached,  it  Inevitably  followed 
that  tbe  contract  was  void  under  the  laws  of 
the  United  States.  The  question  in  the  pres- 
ent case  is  whether  the  contract  between  Pot- 
er  and  Moon  was  an  assignment  or  transfer 
of  Potter's  contract  with  the  government  to 
transport  the  mall.  It  is  true  that  the  bond 
characterizes  Mcon  as  a  subcontractor;  but 
when  all  the  recitals  of  tbe  bond,  as  well  as 
tbe  nature  and  condition  of  the  stipulations 
therein,  are  conslderea,  there  is  nothing  in 
the  bond  to  Indicate  that  there  was  an  inten- 
tion on  the  part  of  either  of  the  parties  to  pro- 
vide for  a  transfer  or  assignment  to  Moon  of 
the  contract  which  Potter  had  with  the  Unit- 
ed States.  There  is  nothing  In  the  evidence  to 
show  such  an  intention.  The  bond  and  all  of 
the  evidence  taken  together  show  that  what 
was  Intended  was  that  Moon  should  under- 
take to  perform  in  behalf  of  Potter,  the  con- 
tractor, those  services  which  Potter  had  con- 
tracted to  perform  for  the  government  There 
Is  nothing  In  the  record  to  indicate  that  the 
contract  between  the  government  and  Potter 
required  that  these  services  should  be  person- 
ally performed  by  the  contractor,  and  there 
is  nothing  In  the  statutes  of  the  United  States 
which  requires  personal  service.  Potter  re- 
mained bound  on  his  contract  with  the  gov- 
ernment and  there  was  no  attempt  to  create 
any  contractual  relation  between  the  govern- 
ment and  Moon,  or  to  transfer  to  him  Potter's 
liability  on  his  contract  with  the  government 
Moon  was  simply  Potter's  agent  to  perform 
a  service  which  be  had  contracted  should  be 
properly  and  faithfully  performed.  Potter 
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had  a  right  to  make  s  contract  of  thla  charac- 
ter with  Moon,  and  he  bad  a  right  to  under- 
take to  perform  the  service  In  question.  In 
S^e  Y.  Burdlck,  87  Me.  408,  It  was  held  that 
a  contractor  with  the  United  States  to  trans- 
port the  mall  within  the  same  may  contract 
with  or  hire  another  to  transport  the  mall  ac- 
cording to  the  terms  of  his  contract,  and  that 
such  an  agreement  is  not  in  contravention 
with  Rev.  St  U.  S.  {  3963,  which  prohibits  the 
assignment  of  mall  contracts.  See,  also, 
Steamship  Co.  Y.  Otis,  100  N.  X.  446,  S  N.  E. 
485,  63  Am.  Rep.  221.  The  contract  between 
Potter  and  Moon  being  lawful,  If  Moon  failed 
to  perform  his  contract  he  was  liable  in  dam- 
ages to  Potter,  and,  having  entered  into  a  bond 
with  security  for  the  faithful  performance  of 
the  services  requta%d  by  his  contract,  and  the 
evidence  showing  that  he  failed  to  perform 
the  services,  he  and  his  sureties  became  liable 
on  the  bond.  This  being  true,  the  plaintiff 
was  entitled  to  recover  in  the  present  case. 
While  the  record  raises  some  question  as  to 
the  proper  measure  of  damages,  no  such  ques- 
tion was  argued  in  the  brief  of  counsel  for 
the  plaintiff  in  error.  It  will  therefore  be 
treated  as  having  been  abandoned.  The  case 
is  really  controlled  upon  its  merits  by  the 
point  above  decided,  and,  under  the  view  we 
have  taken  of  the  matter,  there  was  no  error 
In  rejecting  the  evidence  tending  to  show 
that  the  postmaster  general  had  consented  to 
the  assignment  of  the  contract  by  Potter  to 
Moon  upon  conditions  which  bad  not  been  per- 
formed. While  there  were  other  questions 
made  in  the  record,  no  others  were  insisted  on 
in  th^is  court  except  those  above  referred  to. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


HUGHBT  T.  PEACOCK. 

(Supreme  Court  of  Georgia.     June  10,  1902.) 

HOMESTEAD— EXEMPTIONS— WAIVER— RENEW- 
AL OF  NOTB:— SALE  ON  SETTLEMENT. 

1.  A  Judgment  founded  upon  a  promissory 
note  given  for  a  valid  debt,  and  with  a  gen- 
eral waiver  of  homestead  and  exemptiou,  may 
be  enforced  af;ainst  a  homestead  subsequently 
set  apart  to  the  maker  of  the  note  as  head  of 
a  family. 

2.  A  renewal  of  the  note  between  the  same 
parties  and  for  the  same  consideration,  with 
no  new  security,  and  containing  the  same  waiv- 
er, relates  back  to  the  original  note,  and  con- 
tinues the  waiver  in  force,  although  the  re- 
newal may  have  been  made  after  the  home- 
stead had  been  set  apart. 

3.  Where  judgment  is  obtained  on  these 
notes,  and  the  execution  thereon  is  levied  upon 
some  of  the  homestead  property,  the  head  of 
the  family  may  settle  the  claim  without  an 
order  of  conrt,  by  selling  the  property  levied 
upon  to  the  plalutiS  in  fi.  fa.,  at  a  fair  valoa- 
tfou,  in  payment  of  the  debt. 

(SyUabus  by  the  Conrt) 

Error  from  superior  court,  Marlon  connty; 
W.  B.  Butts,  Judge; 

Action  by  Edgar  Hughey  against  B.  T. 
Peacock.    Verdict  for  defendant    From  an 


order  denying  a  new  trial,  plalntUF  brings 
error.    Affirmed. 

J.  J.  Dunham  and  J.  H.  Lumpkin,  for 
plaintiff  in  error.  T.  B.  Ralney  and  Simeon 
Blue,  for  defendant  In  error. 


SIMMONS,  O.  J.  It  appears  tbat  Hngbey 
owed  Peacock.  For  this  debt  be  in  1892 
gave  his  promissory  note,  containing  a  walv- 
er  of  homestead  and  exemption.  In  1884 
Hughey  had  set  apart  to  him,  as  head  of  a 
family,  a  homestead  and  exemption,  without 
notice  to  Peacock.  In  1897  he  renewed  bis 
note  by  giving  thfSe  promissory  notes  to  tbe 
same  party  for  the  same  aggregate  amount, 
and  upon  the  same  consideration,  wltb  no 
additional  security,  and  containing  the  same 
waiver.  These  renewal  notes  were  sued  to 
Judgment,  and  the  execution  levied  upon  tbe 
property  now  In  controversy;  the  same  be- 
ing part  of  that  set  apart  to  Hugbey  as  a 
homestead  and  exemption.  Before  the  day 
of  sale  the  parties  entered  into  a  settlement 
whereby  Hughey  sold  and  delivered  to  Pea- 
cock the  property  In  dispute,  and  made  a 
bill  of  sale  to  the  same;  the  value  of  tbe 
property  being  not  more  than  the  amount 
of  tbe  notes.  This  was  done  In  extinguish- 
ment of  the  Judgment  and  execution.  By 
some  mistake  of  the  constable  who  had  made 
the  levy,  Hughey  obtained  possession  of 
some  of  the  property.  Peacock  subsequently 
retook  possession,  and  Hughey  brought  an 
action  of  trover  to  recover  It  Tbe  jury 
found  for  tbe  defendant  Tbe  plaintiff  mov- 
ed for  a  new  trial.  Tbe  motion  was  over- 
ruled and  he  ^cepted. 

1,  2.  The  court  did  not  err  In  refusing  a 
new  trial  for  any  of  tbe  reasons  assigned  in 
the  motion  therefor.  When  one  owes  a  valid 
and  binding  debt  and  gives  therefor  a  prom- 
issory note  containing  a  waiver  of  home- 
stead and  exemption,  a  homestead  subse- 
quently set  apart  to  him  and  his  family  la, 
so  far  as  this  note  Is  concerned,  a  nullity. 
The  constitution  of  this  state  allows  such  a 
waiver,  except  as  to  wearing  apparel  and  a 
few  other  articles,  and  a  note  containing 
a  waiver  may  be  enforced  against  property 
subsequently  set  apart  If  the  homestead 
is  set  apart  after  tbe  execntion  of  the  waiver 
notes,  and  then,  after  the  homestead  has 
been  set  apart,  the  head  of  the  family  re- 
news the  note  by  giving  several  renewal 
notes  to  the  same  payee,  aggregating  the 
same  amount  with  no  additional  security, 
and  containing  the  same  waiver,  this  docs 
not  amount  to  a  novation  of  the  contract 
and  the  waivers  In  the  renewal  notes  relate 
back  to  the  time  of  the  execution  of  the 
original  note.  Tbe  renewal  notes  may  there- 
fore be  enforced  against  the  homestead  prop- 
erty, Just  as  the  original  note  could  have 
been.  It  is  tbe  same  debt,  and  In  law  the 
same  waiver.  If  the  renewal  notes  are  sued 
to  Judgment,  an  execution  thereon  may  be 
levied  upon  any  property  belonging  to  the 
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maker  and  enforced  against  such  proi)ert7, 
even  thongta  It  be  part  of  the  homestead 
which  be  has  obtained. 

3.  After  the  levy  has  been  made,  the  par- 
ties may  enter  Into  a  settlement  whereby  the 
ntnker  (the  head  of  the  family),  without  an 
order  of  court,  sells  and  delivers  to  the  cred- 
itor a  part  of  the  homestead  property  at  a 
fair  valuation  to  extinguish  the  execution. 
As  against  this  execution,  there  Is  no  home- 
stead. The  property  Is  subject  to  It  The 
law  wIU  authorize  the  head  of  the  family  to 
do  an  act  voluntarily,  when,  If  he  refuses.  It 
wonid  compel  him  to  do  the  same  act  In 
other  words,  the  law  will  permit  him  to  sell 
the  property  in  payment  of  the  execution, 
when,  in  the  absence  of  such  settlement  the 
law  would  itself  sell  the  proi)erty  to  pay  off 
the  execution.  Hughey  had  therefore  no 
right  to  recover  from  Peacock  the  property 
■ued  for. 

There  were  other  questions  made  In  the 
motion  for  new  trial,  relative  to  charges  of 
the  court  and  the  admission  of  evidence; 
but  it  Is  unnecessary  to  discuss  them,  as  the 
principles  above  announced  control  the  case, 
and  the  questions  referred  to,  except  In  so 
far  as  they  are  decided  by  what  has  been 
aald  above,  could  not  affect  the  result 

Judgment  affirmed.  All  the  Justices  con- 
enrring,  except  LEWIS,  J.,  absent  on  ac- 
oonnt  of  slcknass. 


CITY  ELECTRIC  KT.  00.  ▼.  PLOTD 

COUNTI. 

(Supreme  Court  of   Georgia.     Jane  7,   1902.) 

CONTRACT-CONSIDBRATION— COMPROMISE. 

L  Where  a  dispnted  claim,  depending  upon 
a  leeal  question,  is  settled  and  adjusted  by  the 
parties,  and  a  contract  between  them  is  ac- 
cordingly made,  whereby  one  promises  to  pay 
to  the  other  a  snm  of  money,  the  promisor  is 
bonnd  thereby,  though  such  question  be  really 
free  from  doubt  and,  properly  resolved,  would 
have  absolved  him  from  all  liability. 

2.  There  was  no  error  in  admitting  evidence. 

(Bjllabna  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  the  City  Electric  Railway  Com- 
pany against  Floyd  county.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  Branbam,  for  plaintiff  in  error.  Nat 
Harris  and  W.  J.  Neel,  for  defendant  in  er- 
ror. 

FISH,  J.  In  our  opinion,  the  decision  of 
this  case  tturns  upon  the  proper  determina- 
tion of  the  question  whether  or  not  the  con- 
tract entered  into  on  February  25,  1892,  be- 
tween the  Rome  Street  Railroad  Company 
and  Floyd  county  was  valid.  By  the  terms 
of  that  contract  the  railroad  company  agreed 
to  pay  to  the  connty  a  stipulated  compensa- 

T  L  See  Conmromlsa  and  SettlBmaat,  vol.  Ul  Oant 
d4.  i  «L^^ 


tlon  annually  for  the  right  to  constmct  and 
operate  its  electric  railway  line  across  the 
three  bridges  in  the  city  of  Rome  belonging 
to  the  coimty.  If,  as  contended  by  the  plaln- 
tifF  In  error,  this  contract  was  a  nudum 
pactum,  then  the  Judgment  of  the  court  be- 
low was  wrong.  On  the  other  hand,  if  this 
contract  was  based  upon  a  sufficient  con- 
sideration, then  that  Judgment  was  right 
Before  this  contract  was  entered  Into  the 
county  claimed  that  the  company  could  not 
thus  use  these  bridges  without  paying  to  It 
a  reasonable  compensation  therefor,  while 
the  railroad  company  claimed  that  it  had 
the  right  to  so  use  them  without  the  consent 
of  the  county,  and  without  paying  any  com- 
pensation whatever.  Each  party  to  the  con- 
troversy appears  to  have  been  acting  in  per- 
fectly good  faith.  Pending  these  conflicting 
contentions,  negotiations  were  entered  Into 
by  the  parties  which  resulted  in  a  settle- 
ment of  the  matter,  under  which  the  rail- 
road company  agreed  to  pay  to  the  county 
the  sum  of  $100  per  annum  for  the  use  of 
each  of  the  three  bridges,  and  the  county, 
for  this  consideration,  granted  to  the  com- 
pany "the  right  to  lay  and  maintain  a  sin- 
gle track  on  one  side  of  each  brtdge, 
"with  the  rtght  to  place  electric  wires  and 
appliances  and  to  run  electric  cars  across 
said  bridges."  We  think  that  under  the 
evidence  submitted,  the  presiding  Judge,  who, 
by  agreement  of  the  parties,  tried  the  case 
without  the  Intervention  of  a  Jury,  was  au- 
thorized to  find  that  this  contract  was  the 
result  of  a  compromise  of  the  conflicting 
claims  of  the  parties.  The  county  in  the 
beginning  of  the  controversy  demanded  a 
reasonable  compensation  foi'*|he  use  by  the 
railroad  company  of  the  bridges,  but  ulti- 
mately agreed  to  accept  an  annual  sum, 
which,  according  to  the  testimony  of  one 
of  the  witnesses,  "was  believed  to  be  barely 
sufficient  to  cover  the  actual  added  expense 
and  damage  to  said  bridges  by  reason  of 
such  unusual  and  extra  burdens."  After  the 
previously  existing  controversy  between  these 
parties  had  been  compromised  and  settled. 
It  mattered  not  which  side  thereof  was  right 
In  Its  contentions,  for  the  compromise  and 
settlement  of  the  dispute  was  a  sufficient 
consideration  for  the  agreement  of  the  rail- 
road company  to  pay  the  stipulated  annual 
sum  for  its  use  of  the  bridges.  The  contro- 
versy arose  over  a  question  of  law.  If  the 
railroad  company  originally  had  the  right 
under  the  power  granted  to  it  by  the  leg- 
islature,—as  we  are  Inclined  to  think  It  did,— 
to  constmct  and  operate  Its  electric  lines 
over  the  bridges  In  question  without  the 
consent  of  the  county,  and  without  paying 
anything  whatever  therefor,  It  lost  this  right 
when  the  dispute  between  It  and  the  county 
was  compromised  and  settled  by  the  execu- 
tion of  this  contract  If  there  had  been  no 
controversy  between  the  parties  as  to  their 
respective  rights  In  the  matter,  and  the  coun- 
ty had  simply  charged  the  railroad  company 


Digitized  by  VjOOQIC 


46 


42  SOUTHJSASTEKN  RSPORTBR. 


(Ga. 


1^100  per  annum  for  the  use  of  eacta  of  the 
bridges,  and  the  company  had  simply  agreed 
to  pay  this  sum  annually,  the  contract  en* 
tered  Into  might  have  been,  as  contended  by 
the  plaintiff  in  error,  a  nudum  pactum,  and 
therefore  not  binding  upon  the  company. 
But  this  was  not  the  case.  The  parties  as- 
serted conflicting  claims,  depending  upon  a 
question  of  law,  and  these  claims  were  com- 
promised and  settled  by  the  contract  now 
und^  consideration.  "Where  parties  have 
conflicting  claims,  depending  upon  a  law 
point,  and  they  compromise  them,  each  is 
bound  by  the  settlement,  whether  the  law 
point  turns  out  to  bare  been  for  him  or 
against  him."  Morris  v.  Munroe,  30  Ga.  630. 
See,  also,  Spriggs  v.  Bromblett,  64  Ga.  348; 
Bass  V.  Bass,  73  Ga.  135;  Tyson  v.  Woodruff, 
108  Ga.  36a  33  S.  E.  081;  Thornton  v.  Lem- 
on, McMillan  &  Co.,  114  Ga.  155,  39  S.  E.  943. 
"Moreover,  in  order  to  render  valid  the  com- 
promise of  a  claim,  it  is  not  essential  that 
the  matter  should  be  really  In  doubt  It  is 
sufficient  if  the  parties  consider  it  so  far 
doubtful  as  to  make  it  the  subject  of  a 
compromise."  6  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  713,  and  cases  cited.  This  contract 
settled  the  disputed  question  as  to  the  right 
of  the  Rome  Street  Railroad  Company  to 
construct  and  operate  electric  railway  lines 
across  the  three  bridges  without  paying  to 
the  county  compensation  therefor,  and  es- 
tablished the  right  of  the  county  to  charge 
the  amount  agreed  upon  for  such  use  of  the 
bridges.  Under  this  contract  the  electric 
railway  lines  were  constructed  and  operated 
up<m  these  bridges.  When  the  City  Electric 
Railway  Company,  the  plaintiff  in  error,  by 
purchase  fron^.prevlous  purchasers  of  the 
same,  acquired  the  property,  rights,  powers, 
and  franchises  of  the  Rome  Street  Railroad 
Company,  it  acquired  no  greater  right  in 
reference  to  the  use  of  the  bridges  than  that 
which  was  possessed  by  its  predecessor,  the 
last-mentioned  company.  After  its  purchase 
it  recognized  the  validity  of  the  contract 
made  with  the  coimty  by  the  Rome  Street 
Railroad  Company,  by  paying  the  county 
for  the  use  of  the  bridges,  applying  to  the 
county  authorities  for  a  reduction  in  the 
amount  of  the  annual  charge,  and  entering 
into  a  new  contract  with  the  county,  by 
which  the  original  contract  was  so  modi- 
fied as  to  reduce  the  annual  sum  to  be  paid 
for  the  use  of  the  three  bridges  from  $300 
to  $200.  The  claim  of  the  county  which  re- 
sulted in  the  judgment  under  consideration 
was  based  upon  this  new  contract,  which 
was  but  a  modification  of  the  old  one,  and 
which,  for  the  reasons  given  above,  was 
founded  upon  a  valid  consideration,  and 
therefore  enforceable  against  the  City  Elec- 
tric Railway  Company. 

Certain  affidavits  were  admitted  in  evi- 
dence over  the  objection  of  the  railway  com- 
pany that  they  were  "irrelevant  and  imma- 
terial, and  upon  the  further  ground  that  it 
was  sought  by  said  testimony  to  set  up  oral 


statements  and  negotiations  that  occurred 
prior  to  the  execution  of  said  alleged  vrritten 
contracts."  These  affidavits  set  forth  the 
above-stated  facts  and  circumstances  lead- 
ing up  to  the  contract  between  the  Rome 
Street  Railroad  Company  and  Floyd  county, 
and  also  the  circumstances  under  which  tills 
contract  was  modified  by  the  one  between 
the  county  and  the  City  Electric  Railway 
Company.  In  view  of  the  ground  upon 
which  Ave  have  placed  our  decision  in  this 
case,  and  the  reasons  which  we  have  given 
therefor,  it  seems  hardly  necessary  to  say 
that,  for  the  purposes  indicated  in  the  above 
discussion  of  the  consideration  for  these 
contracts,  this  testimony  was  clearly  admis- 
sible. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


CARTER  et  al.  r.  JACKSON. 
(Supreme   Court  of   Georgia.     June  7,  1902.) 

REPORT     OF     AUDITOR  —  CONCLUSIVBNESB  — 
FINDINGS— CONSIDERATION    OF    DEED. 

1.  Where  a  case  is  submitted  to  au  auditor 
with  instructions  to  report  his  findings  of  fact 
on  the  qaestioDS  raised  by  the  pleadings,  and 
he  makes  a  report,  to  which  no  exception  is 
taken  by  either  party,  the  concinsions  of  fact 
set  forth  hi  the  report  are  binding  upon  alt 
the  parties  to  the  litigation. 

2.  A  finding  by  the  auditor  that  conveyances 
which  apparently  pass  into  one  of  the  parties 
to  the  litigatiou  title  to  the  property  in  con- 
troversy were  not  based  on  any  "valuable" 
consideration  would  not  authorize  a  conclu- 
sion that  such  conveyances  were  void,  as  be- 
ing without  any  consideration  which  the  law 
recognizes. 

3.  Where  a  person  executed  a  mortage  itp- 
on  certain  property,  bis  administrator  is  estop- 
ped, in  a  suit  brought  to  foreclose  the  mort- 
gage, to  plead  want  of  title  in  his  intestate  at 
the  time  the  mortgage  was  executed. 

4.  When  the  bill  of  exceptions  is  considered 
in  the  light  of  the  record,  the  assignments  of 
error  are  sufficiently  specific  for  this  conrt  to 
deal  with  the  same. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougherty  coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Carter  &  Woolfolk  against  A.  R. 
Jackson.  Judgment  for  defendant  and  plain- 
tiffs bring  error.    Reversed. 

Jesse  W.  Walters,  for  plaintiffs  In  error. 
R.  Hobbs  and  D.  F.  Crosland,  for  defendant 

in  error. 

COBB,  J.  Carter  &  Woolfolk  brought  In 
the  superior  court  a  petition  against  A.  R. 
Jackson,  as  administrator  of  the  estate  of 
W.  R.  Jackson,  praying  for  the  foreclosure 
of  a  mortgage  which  the  defendant's  In- 
testate had  executed  and  delivered  to  the 
plaintiffs.  Upon  this  petition  a  rule  nisi  Is- 
sued. In  answer  to  the  rule  the  defendant 
set  up  that  his  intestate  was  not  Indebted 
on  the  notes  which  the  mortgage  was  giveu 
to  secure,  for  the  reason  that  they  were 
without  consideration,  were  executed  under 
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dnress,  ana  at  the  time  that  the  mortgage 
was  executed  the  mortgagor  did  not  Imve 
title  to  the  land  therein  described;  plaintlfl.s 
having  notice  of  this  want  of  title  at  the 
time  the  mortgage  -was  Sled  for  record.  The 
case  was  referred  to  an  auditor,  whose  au- 
thority seems  by  the  order  of  reference  to 
liave  been  confined  to  reporting  his  findings 
upon  the  evidence.  The  order  was  so  con- 
strued by  the  auditor,  and  he  did  not  report 
any  conclusions  of  law,  and  distinctly  de- 
i-lined  to  decide  any  question  of  law  wliich 
was  raised  in  the  case.  The  auditor  found 
that  the  defendant's  intestate  owed  the  debt 
represented  by  the  notes,  that  the  amount  of 
the  notes  was  correct,  that  there  was  no 
duress,  and  that  at  the  time  the  notes  and 
mortgage  were  executed  it  appeared  from 
the  record  of  deeds  in  the  cieriv's  office  that 
the  defendant's  intestate  had  title  to  a  one- 
half  nndlTlded  interest  in  the  property, 
though  the  auditor  found  that  this  title  was 
not  based  on  any  valuable  consideration. 
The  plaintiffs  filed  no  exceptions  to  the  au- 
ditor's rQ)ort  The  defendant  did  file  cer- 
tain exceptions,  but  it  does  not  appear  what, 
if  any,  action  was  taken  upon  these  excep- 
tions, and  the  defendant  is  not  complaining 
here  of  any  ruling  against  blm.  The  find- 
ings of  the  auditor  are  therefore  conclusive 
upon  both  parties  to  the  record.  The  case 
was  submitted  to  the  Judge,  without  the  In- 
toT-ention  of  a  Jury,  upon  the  auditor's  re- 
port: and  upon  that  report  the  court  entere<l 
a  Judgment  In  favor  of  the  defendant,  and 
denied  the  rule  absolute.  It  does  not  dis- 
tinctly appear  upon  what  ground  the  court 
based  tbls  Judgment,  but,  as  the  defendant 
was  concluded  by  the  auditor's  report  on  the 
question  of  the  validity  and  amount  of  the 
indebtedness,  the  court  must  have  reached 
the  conclusion  that  the  other  defense,  viz., 
want  of  title  in  the  defendant's  Intestate  at 
the  date  of  the  mortgage,  had  been  sustained. 
This  conclusion  of  the  Judge  was,  we  think, 
erruneous,  for  two  reasons:  First,  as  has 
lieen  shown  abo\-e,  the  auditor  found  that 
the  defendant's  Intestate  bad  paper  tltie  to 
the  property  described  in  the  mortgage,  but 
that  this  title  was  not  based  on  any  "valua- 
ble" consideration.  So  far  as  appears  from 
the  auditor's  report,  W.  R.  Jacl^Eou  might 
have  acquired  title  to  the  property  in  con- 
troversy by  gift  from  bis  father;  and  cer- 
tainly a  finding  merely  that  the  written  evi- 
dence of  title  was  not  based  on  any  valua- 
ble consideration  would  not  authorize  a  con- 
clusion that  the  conveyance  was  void,  as 
being  entirely  without  consideration.  But 
thn«  Is  another  reason,  equally  conclusive, 
wby  the  Judgment  of  the  court  was  errone- 
ous. E^ven  conceding  that  the  title  of  W.  R. 
Jackson  was  not  based  on  any  consideration 
which  the  law  recognizes,  it  did  not  lie  in 
his  mouth,  and  it  does  not  lie  in  the  mouth 
of  his  administrator,  to  raise  this  question. 
Having  given  a  mortgage  on  the  faith  of  a 
supposed  title  in  him  to  the  property  describ- 


ed In  the  mortgage,  both  the  defendant's  In- 
testate and  the  defendant  would  be  estopped 
to  deny  this  title.  The  law  will  not  tolerate 
such  a  defense  from  them.  If,  as  matter  of 
fact,  tlie  conveyances  which  apparently  pass- 
ed into  W.  R.  Jackson  title  to  the  property 
described  in  the  mortgage  are  void  because 
without  consideration,  any  person  whose 
rights  would  be  affected  by  a  Judgment  in 
favor  of  the  plaintiffs  can  raise  this  questi'ni 
of  want  of  title  in  W.  R.  Jackson  at  the 
time  the  mortgage  was  given.  Under  the 
findings  of  the  auditor,  the  plaintiffs  were, 
as  against  the  defendant,  entitled  to  a  Judg- 
ment of  foreclosure,  and  the  court  erred  in 
denying  the  rule  absolute. 

It  is  contended  by  counsel  for  the  defend- 
ant in  error  that  this  case  should  not  be  con- 
sidered by  this  court,  because  there  is  no 
sufficient  assignment  of  error  on  the  Judg- 
ment to  which  exception  is  sought  to  be 
taken.  The  bill  of  exceptions  recites  that 
the  court  passed  an  order  entering  a  Judg- 
ment in  favor  of  the  defendant  and  denying 
a  rule  .absolute;  and  plaintiffs  except  to  this 
Judgment,  and  assign  the  same  as  error,  and 
then  proceed  as  follows:  "And  for  specific 
error  assigns  as  follows:  (1)  Because  the 
court  erred  in  holding  that,  at  the  time  of  ex- 
ecuting the  mortgage  sought  to  be  foreclosed, 
Walter  R.  Jackson,  the  maker  thereof,  did 
not  have  title  to  the  mortgaged  lands."  The 
bill  of  exceptions  then  assigns  error  on  two 
other  "holdings"  of  the  court.  It  is  true, 
this  court  has  repeatedly  ruled  that  a  gen- 
et&\  exception  to  a  Judgment  of  the  court  in 
a  case  submitted  to  the  Judge,  on  an  agreed 
statement  of  facts,  without  the  intervention 
of  a  Jury,  does  not  present  any  question  for 
consideration  by  this  court  Collins  v.  Carr, 
111  Ga.  867,  36  S.  B.  059,  and  cases  cited; 
City  of  Fitzgerald  v.  Merchants'  &  Planters' 
Bank,  113  Ga.  1151,  89  8.  E.  479,  and  cases 
cited.  The  proper  way  to  assign  error  upon 
such  a  Judgment  Is  to  state  whether  the 
court  erred  In  his  findings  of  fact  or  in  his 
conclusions  of  law,  and,  if  In  the  latter.  It 
would  probably  be  good  practice  to  set  out 
specifically  whwein  It  is  claimed  the  court 
erred  in  his  conclusions  of  law  upon  which 
the  Judgment  in  favor  of  the  defendant  in 
err^r  was  based.  In  the  present  case  the 
plaintiffs  except  generally  to  the  Judgment, 
and  then,  for  specific  assignment  of  error, 
say  the  court  erred  in  certain  "holdings." 
If  the  bill  of  exceptions  means  to  allege  that 
the  general  Judgment  was  based  on  these 
rulings,  and  that  they  are  erroneous,  this  is 
manifestly  all  that  either  the  law  or  good 
practice  would  require.  And  when  the  bill 
of  exceptions  Is  construed  in  the  light  of  the 
record,  it  becomes  plain  that  this .  is  exactl.v 
what  is  meant.  The  general  Judgment  In  fa- 
vor of  the  defendant  was  necessarily  based 
on  the  conclusion  that  the  defendant's  in- 
testate had  no  title  to  the  mortgaged  prop- 
erty at  the  time  the  mortgage  was  executed. 
This  is  the  only  theory  on  which  the  Judg- 
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ment  could  hare  been  based.  A  general 
exception  to  the  Judgment,  and  a  specific  as- 
signment of  error  on  the  special  rulings  up- 
on which  the  Judgment  was  based,  are  suffi- 
cient to  present  tor  consideration  the  ques- 
tion whether  the  court  erred  In  the  special 
ruling  complained  of,  and  In  entering  the 
general  Judgment  In  fayor  of  the  defendant 
based  on  this  special  ruling. 

Judgment  reversed.  All  the  Justices  con-. 
curring,  except  LEWIS,  J.,  absent  on  ac- 
count of  Bicliness. 


DWIGHT  et  al.  t.  JONES. 

(Supreme  Court  of  Georgia.     June  10,  1902.) 

SPECIFIC  PERFORMANCB  —  ANSWER  —  ALTIOl- 

NATIVE  RELIEF— WITHDRAWAL  OF  I8SUB. 

1.  Wheu  a  defendant  iu  his  answer  gets  up 
a  particular  state  of  facts,  and  thereupon  bases 
a  prayer  for  alternative  relief,  he  is  not.  where 
he  fails  to  establish  by  evidence  a  right  to 
one  form  of  the  relief  sought,  in  legal  contem- 
plation,   injured    by    the   court's    withdrawing 

•from  the  consideration  of  the  jury  this  branch 
of  the  defense;  nor  can  he  justly  complain  of 
their  rerdict  when  he  thereby  obtains  the  full 
benefit  of  the  other  form  of  relief  tor  which 
he  prays. 

2.  Specific  performance  of  a  parol  contract 
for  the  purchase  of  land  will  not  be  decreed 
when  the  evidence  wholly  fails  to  identify  the 
laud  purchased. 

(Syllabus  by  the  Court) 

Error  from  superior  courU  Macon  connty; 
Z.  A.  Littlejohn,  Judge. 

Action  by  D.  C.  Jones  against  T.  H. 
Dwight  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Haygood  ft  Stewart,  for  plaintiffs  in  er- 
ror.   J.  A.  Edwards,  for  defendant  in  error. 

FISH,  J.  Jones  brought  an  action  against 
T.  H.  Dwight  and  J.  B.  Dwight  on  a  prom- 
issory note  given  by  them  for  $250.  T.  H. 
Dwight  answered  that,  after  the  note  was 
given,  he  sold  to  the  plalntUf  a  certain  de- 
scribed parcel  of  land  for  $585,  with  the  un- 
derstanding that  the  note  sued  on  was  to  be 
taken  in  part  iMyment  of  the  purchase  mon- 
ey; that  the  sale  was  a  cash  transaction; 
that.  In  pursuance  thereof,  plaintiff  went  into 
possession  of  the  land,  and,  after  doing  so, 
failed  and  refused  to  comply  with  bis  part 
of  the.  contract,  though  defendant  had  ever 
been  ready  to  convey  the  land  to  him  upon 
payment  of  the  purchase  money.  The  de- 
fendant alleged  that  he  had  been  deprived 
of  the  use  of  the  land  during  the  time  plain- 
tiff was  In  possession  of  it,  to  his  damage 
In  the  sum  of  $100.  By  way  of  affirmative 
relief,  defendant  prayed  that  the  plaintiff  be 
required  to  deliver  up  for  cancellation  the 
note  sued  on,  and  that  defendant  have  Judg- 
ment against  plaintiff  for  the  difference  be- 
tween the  amount  due  on  the  note  and  the 
purchase  price  for  the  land;  the  defendant 
averring  his  readiness  and  willingness,  upon 
this  being  done,  to  execute  to  plaintiff  good 
and  sufficient  title  to  the  land  In  question. 


The  defendant  further  prayed.  In  the  event 
the  court  should  hold  that  he  was  not  enti- 
tled to  the  "specific  performance"  as  prayed 
for,  that  he  then  have  Judgment  against  <he 
plaintiff  for  the  damages  set  forth  in  the 
answer.  Upon  the  trial  it  appeared  that  tiM 
contract  for  the  sale  of  the  land  was  in 
parol,  and  the  only  evidence  offered  to  Iden- 
tify the  land  sold  was'  the  testimony  of  the 
defendant  T.  H.  Dwight,  who  testified:  "I 
agreed  to  sell  Jones  seventy  acres  of  land. 
The  price  he  agreed  to  pay  was  $8.50  iier 
acre.  I  can't  tell  you  the  number  of  the 
land.  I  don't  know  the  number.  It  was  on 
Little  Whitewater  creek,  back  of  the  place 
where  I  live,  but  I  could  not  give  you  the 
number  of  the  land.  •  •  •  It  was  locat- 
ed in  Macon  county.  •  •  •  Mr.  BlUle 
Green  measured  this  land  off,  which  was 
agreed  upon  by  me  and  Jones,  both."  It 
was  shown  that  the  plaintiff  was  in  posses- 
sion of  land  of  the  defendants  for  about  a 
year,  and  then  left  it,  whereupon  defendants 
took  possession  of  the  same,  and  had  since 
remained  In  possession  up  to  the  trlaL  The 
annual  rental  value  of  the  land  was  proved 
to  be  from  75  cents  to  $1.50  per  acre.  The 
verdict  was  In  favor  of  the  plaintiff  for  the 
amount  due  on  the  note,  less  $60  for  the  rent 
of  the  land.  Defendants  moved  for  a  new 
trial  on  the  general  grounds,  and  "because 
the  court  erred  In  withdrawing  from  the 
Jury,  over  defendants'  objection,  the  issue 
of  specific  performance,  •  •  •  and  in 
submitting  to  the  Jury  only  the  question  of 
the  rental  of  the  seventy  acres  of  land."  A 
new  trial  was  refused,  and  defendants  ex- 
cepted. 

1,  2.  In  our  opinion,  the  court  did  not  err 
in  withholding  from  the  Jury  the  issue  as  to 
specific  performance;  for,  waiving  the  ques- 
tion as  to  whether,  under  the  evidence,  the 
contract  for  the  sale  of  the  land  had  been 
rescinded,  the  proof  as  to  the  identity  of  the 
loud  alleged  to  have  been  sold  to  the  plain- 
tiff, and  to  which  defendant  T.  H.  Dwight 
offered  to  make  him  a  title,  was  wholly  in- 
sufficient to  show  what  specffic  land  was  the 
subject  of  the  contract  of  sale.  It  is  well 
settled  that  a  parol  contract  for  land,  like  the 
reformation  of  a  deed  by  parol  proof,  should 
be  made  out  so  clearly,  strongly,  and  satis- 
factorily as  to  leave  no  reasonable  doubt  as 
to  the  agreement  Prlntnp  v.  Mitchell,  17 
Ga.  558,  63  Am.  Dec.  258.  In  order  for  the 
court  to  have  required  the  plaintiff  to  spe- 
cifically perform  his  part  of  the  contract  la 
reference  to  the  land  it  would  have  been 
necessary  to  have  decreed  that  the  defend- 
ant T.  H.  Dwight  should,  ui)on  the  payment 
of  the  purchase  money  by  the  plaintiff,  con- 
vey to  him  the  land  sold;  and,  to  do  this,  a 
particular  description  of  the  land  should 
have  been  proved.  See  Harper  v.  Kellar, 
110  Ga.  420,  85  S.  B.  667,  and  Cases  cited. 
The  verdict  was  fully  authorized  by  the  evi- 
dence, and  the  refusal  of  a  new  trial  was  not 
erroneoua. 
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Judgment  afBnned.  All  the  Justices  con- 
curring, except  LEWIS,  3.,  absent  on  ac- 
count of  sickness. 


SOUTHERN  BY.  CO.  T.  GOODRUM. 
(Supreme   Court   of   Georgia.     June  9,    1902.) 

CERTIORARI  TO  JUSTICE— DISMISSAL. 

1.  Where  the  defendant  in  a  suit  in  a  jus- 
tice's conrt  appealed  to  a  jury  in  that  court, 
and  gave  a  security  on  the  appeal  bond,  and 
then,  being  dissatisfied  with  the  finding  of  the 
jury,  sued  out  a  writ  of  certiorari,  and  gave 
the  same  security  on  the  certiorari  boud,  and 
the  certiorari  was  dismissed  on  the  grouud  that 
there  was  no  valid  certiorari  hood,  the  certio- 
lari  could  not  be  renewed  under  Civ.  Code,  S 
3786.  The  original  certiorari  was  void,  and 
could  not  be  renewed.  Grimes  v.  Jones,  48 
Ga.  362,  distinguished. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Monroe  county; 
R  J.  Reagan,  Judge. 

Action  by  W.  K.  Goodrum  against  the 
S3Uthem  Railway  Company.  Judgment  for 
plaintiff  before  a  Justice,  and  defendant 
brings  certiorari,  and  from  an  order  dismiss- 
ing the  writ  brings  error.    Affirmed. 

Dessau,  Harris  &  Harris,  for  plaintiff  in 
error.    W.  M.  Clark,  for  defendant  In  error. 

SIMMONS,  C.  J.  Suit  was  brought  by 
Goodrum  against  the  Southern  Railway  Com- 
pany In  a  Justice's  court.  The  defendant  lost 
the  case  before  the  magistrate,  and  appealed 
to  a  Jury  in  the  same  court,  giving  an  appeal 
bond  with  security.  The  jury  found  against 
the  appellant,  and  it  sued  out  a  writ  of  cer- 
tiorari to  the  superior  court,  giving  a  certiorari 
bond  with  the  same  security  as  was  on  the  ap- 
peal bond.  This  certiorari  was  dismissed  In 
the  superior  court  on  the  ground  that  no  valid 
certiorari  bond  had  been  given,  the  law  re- 
quiring that  the  surety  on  this  bnnd  shall  be 
an  additional  and  different  one  from  the  one 
on  the  appeal  bond.  The  defendant  then, 
within  six  months  from  the  dismissal  of  the 
first  certiorari,  sued  out  another  certiorari  In 
the  same  case.  Upon  the  hearing  this  cer- 
tiorari was  also  dismissed,  the  Judge  holding 
that  the  first  proceeding  by  certiorari  was 
void  for  want  of  a  bond,  and  was  a  nullity, 
and  that  there  was  nothing  to  renew.  To 
this  ruling  the  railway  company  excepted. 

XhM«  can  be  no  doubt  that  section  3786 
of  the  OvU  Code  applies  to  valid  suits  only. 
This  has  been  held  uniformly  by  this  court 
from  WUUamson  v.  Wardlaw,  46  Ga.  126,  to 
Hamilton  ▼.  Insurance  Co.,  Ill  Ga.  875,  36 
S.  E.  960.  This  principle  Is  now  too  well  set- 
tled by  this  court  for  us  to  depart  from  it. 
The  plaintiff  in  error  relies  ujwn  Grimes  v. 
J'  nes,  48  Ga.  362,  which.  It  contends,  estab- 
lishes a  contrary  rule,  and  which  has  never 
l)««i  overruled.  An  examination  of  this  case 
will  show  that  the  point  now  decided  and  the 

•i  1.  See  Certiorari,  vol.  9,  Cent.  Dig.  {  17;  Justices 
of  the  Pesee,  vol.  31,  Cent  Dig.  |  808. 
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point  decided  in  Williamson  v.  Wardlaw,  su- 
pra, was  not  decided,  or  even  alluded  to,  in 
Grimes  v.  Jones.  Grimes  had  sued  out  a  cer- 
tiorari, which  had  been  dismissed  on  the 
ground  that  no  affidavit  In  forma  pauperis  had 
been  filed.  Subsequently  he  undertook  to  re- 
new the  certiorari,  and  the  Judge  refused  to 
sanction  it.  Grimes  excepted,  and  brought  the 
case  to  this  court.  Why  the  Judge  refused  to 
sanction  the  writ,  or  what  points  were  made 
before  him  did  not  appear,  but  the  only  point 
decided  by  this  court  was,  that  under  the  de- 
cision in  Hendrix  v.  Kellogg,  82  Ga.  435,  a 
certiorari  was  a  suit  within  the  meaning  of 
the  act  which  Is  now  section  3786  of  the  Civil 
Code.  If  the  point  had  been  made  that  the 
first  certiorari  was  void,  and  a  nullity,  and 
for  that  reason  could  not  be  renewed,  the 
opinion  and  decision  of  the  court  would  doubt- 
less have  been  different.  But  the  point  was 
not  referred  to,  and  the  case  was  put  merely 
on  the  ground  that  a  certiorari  is  a  suit,  and 
can  be  renewed.  That  case  is  not  binding  In 
this,  and  we  liold  that  a  void  process  cannot 
be  renewed  under  the  section  of  the  Code  re- 
ferred to  above. 

Judgment  affirmed.  All  the  Justices  concur- 
ring except  LEWIS,  J.,  absent  on  account  of 
sickness. 


DWELLB  et  al.  t.  BLAOKSHBAR  BANK 
et  al. 

(Supreme  Court  of  G^eorgia.     June  7,   1902.) 

FORECLOSVRH  SALBS-DUTIBS  OF  PURCHASER- 
TENDER  OP  PAYMENT. 
A  prospective  purchaser  at  a  sale  of  prop- 
erty to  be  had  under  a  power  coutained  iu  a 
mortgage  is  bound  to  luquire  as  to  the  terms 
and  conditions  upon  which  the  person  exeicis- 
ing  the  power  is  authorized  to  sell;  and,  when 
the  power  of  sale  provides  that  the  sale  shall 
be  had  at  public  outcry  for  cash,  all  who  bid 
at  the  sale  do  so  with  full  knowledge  that, 
to  complete  the  sale,  payment  or  tender  of  the 
final  bid  in  cash  Is  essential;  and  oue,  al- 
though the  highest  and  best  bidder  at  the 
time  the  property  is  knocked  off,  is  not  entitled 
to  demand  a  conveyance  unless  the  amount  of 
his  bid  is  duly  tendered  in  cash,  if  not  imme- 
diately after  the  property  is  kuocked  off  to  him, 
at  least  during  the  legal  hours  of  sale  on  the 
day  upon  which  the  sale  is  had. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Ware  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  Dwelle  &  Daniel  against  the 
Blackshear  Bank  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Bennett  &  Bennett,  tor  plaintiffs  in  error. 
L.  A.  Wilson  and  Estes  &  Walker,  for  de- 
fendants In  error. 

COBB,  J.  Dwelle  &  Daniel  filed  In  the 
superior  court  their  petition  against  'the 
Blackshear  Bank  and  others,  alleging  sub- 
stantially as  follows:  On  the  6th  day  of 
January,  1896,  J.  P.  Miles  borrowed  from 
the  Blackshear  Bank  a  sum  of  money,  and 
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gave  to  the  bank  his  promissory  notes  for 
the  same,  executing  and  delivering  a  mort- 
gage upon  certain  described  property  to  se- 
cure the  payment  of  the  notes.  On  the  10th 
of  March,  1898,  Miles  gave  to  plaintiffs  his 
promissory  notes  for  a  stated  sum,  and  eze- 
CQted  and  delivered  to  them  a  mortgage  up- 
on certain  property  to  secure  the  payment  of 
these  notes;  a  portion  of  the  property  de- 
scribed in  the  mortgage  being  the  same  prop- 
erty as  that  described  in  the  mortgage  to 
the  bai^<b.  The  bank  had  knowledge  of  the 
execution  and  delivery  of  the  mortgage  to 
the  plaintiffs,  and  of  the  fact  that  It  consti- 
tuted a  lien  upon  the  same  property  as  that 
described  in  its  mortgage.  On  the  22d  day 
of  November,  1898,  after  Miles  had  made 
default  In  the  payment  of  his  debt  to  the 
bank,  the  property  described  In  the  mort- 
gage to  It  vras  exiMsed  to  sale,  after  hav- 
ing been  advertised  in  the  manner  pre- 
scribed In  the  mortgage;  and,  under  a  pow- 
er of  sale  contained  in  the  mortgage,  the 
bank,  through  its  duly  authorized  agent,  of- 
fered the  property  for  sale  at  public  outcry. 
The  power  of  sale  contained  in  the  mort- 
gage provided  that  the  sale  should  be  had 
at  public  outcry  "to  the  highest  bidder  for 
cash."  At  this  sale  the  plaintiffs,  through 
their  duly  authorized  agent,  were  the  high- 
est and  best  bidders,  and  the  property  was 
knocked  off  to  them  at  the  amount  of  the 
bid.  The  agent  of  the  plaintiffs  tendered 
to  the  bank  a  draft  on  plaintiffs  for  the 
amoimt  of  the  bid,  which  the  bank  refused 
to  take,  notwithstanding  plaintiffs  had  wired 
It  that  the  draft  would  be  honored.  No 
cash  was  paid  or  tendered  during  the  day 
on  which  the  sale  was  bad,  but  thereafter 
the  amount  of  the  bid  In  cash  was  tendered 
to  the  bank,  and  the  tender  was  refused.  It 
is  alleged  that  the  agent  of  the  Blackshear 
Bank  who  cried  the  sale  agreed  with  the  at- 
torney of  the  plaintiffs  to  give  them  all  the 
evening  of  the  sale  in  which  to  raise  the 
money  and  pay  the  bid,  but  that  late  In  the 
afternoon  a  representative  of  the  Blackshear 
Bank  repaired  to  the  court  house  and  resold 
the  property  a  short  time  before  the  expira- 
tion of  the  legal  hours  of  sale.  A  convey- 
ance was  subsequently  made  by  the  Black- 
shear  Bank  to  the  bidder  at  this  sale,  and 
conveyances  were  made  by  blm  to  the  bank 
and  to  the  wife  of  Miles.  It  is  charged  In 
the  bill  that  this  second  sale  was  fraudulent 
and  collusive,  and  that  the  conveyances 
made  In  pursuance  of  the  same  were  void. 
Plaintiffs  aver  that  they  are  ready,  and  have 
always  been  ready,  to  pay  the  amount  of 
their  bid.  The  prayers  of  the  petition  were 
that  the  Blackshear  Bank  be  compelled  to 
make  to  petitioners  a  deed  to  the  property 
upon  the  payment  of  the  amount  of  their  bid; 
that  the  deeds  executed  as  a  result  of  the 
second  sale  be  delivered  up  to  be  canceled; 
that  the  plaintiffs  have  judgment  for  the 
damages  which  they  have  sustained,  in  the 
event  a  specific  performance  cannot  be  de- 


creed; and  for  process.  By  an  anvendment 
it  was  alleged  that  the  president  of  the 
Blackshear  Bank  stated  to  the  agent  of  plain- 
tiffs that  he  would  have  the  second  sale,  for 
the  purpose  of  saving  the  expense  of  a  read- 
vertisement,  in  the  event  plaintiffs  failed  to 
comply  with  their  bid;  that  while  the  bid- 
ders were  assembled  at  the  time  of  the  first 
sale,  and  before  they  had  dispersed,  the  pres- 
ident of  the  bank  approached  the  attorney 
of  the  plaintiffs  and  asked  bow  he  would 
expect  to  pay  his  bid;  that  the  attorney  told 
him,  by  draft  on  plaintiffs;  that  the  sale 
had  been  then  closed,  the  property  knocked 
off  to  plaintiffs,  and  the  bidders  dispersed; 
that  the  second  sale  was  had  after  the  bid- 
ders had  dispersed,  and  there  was  no  per- 
son to  bid  for  the  property,  except  the  agent 
of  the  bank,  that  it  had  sent  there  to  bid  on 
the  pcoperty.  The  court  sustained  a  general 
demurrer  to  the  petition  and  dismissed  the 
case,  and  to  this  ruling  the  plaintiffs  except- 

The  power  of  sale  contained  in  the  mort- 
gage to  the  Blackshear  Bank  restricted  the 
authority  of  the  bank  to  a  sale  for  cash 
only.    The  plaintiffs,  as  bidders  at  the  sale, 
were  bound  to  Inquire  Into  the  authority  of 
the  bank  to  sell,  and  the  terms  and  condi- 
tions upon  which  the  sale  was  to  be  had. 
This  authority  appeared  of  record,  and  the 
plaintiffs    either   knew   or   ought   to    have 
known  that  the  bank  could  not  sell  upon  any 
other  terms  than  cash  on  the  day  of  sale. 
Being  charged  with  this  notice  when  tbey 
became  bidders  for  the  property,  they  wril 
knew  that  no  sale  could  be  completed  nntll 
the  cash  was  either  paid  or  tendered.     The 
plaintiffs  not  having  tendered  the  amount  of 
their  bid  In  cash,  either  at  the  time  of  sale, 
or  during  the  legal  hours  of  sale  on   the 
day  the  property  was  put  up  for  sale,  they 
have  no  right  to  cotn'e  into  a  court  of  equity 
and  pray  for  the  specific  performance  of  a 
contract  of  sale  which  was  never  completed 
on  account  of  their  failure  to  comply  with 
the  terms   of  sale.     A  draft  on   plaintiffs, 
even  though  It  had  been  accepted  by  them, 
was  not  payment  of  their  bid,  and  the  bank 
had  no  authority  either  to  accept  the  draft 
In  payment,  or  to  give  the  plaintiffs   until 
the  next  day  to  procure  the  cash.    This  be- 
ing so,  there  was  never  any  completed  con- 
tract of  sale  to  the  plaintiffs,  and  they  had 
no  right  to  demand  a  conveyance  from   the 
bank.    As  they  acquired  no  right  under  the 
first  sale  to   demand  a  conveyance   of    the 
property,  and  as  their  petition  Is  predicated 
solely  upon  this  supposed  rl^t,  it  is  Immate- 
rial, so  far  as  this  case  is  concerned,  wheth- 
er the  second  sale  was  fraudulent  and  void 
or  not    Even  If  It  was  void,  this  was  no  con- 
cern of  the  plaintiffs,  under  their  allegations. 
They   pray   simply   that  a   conveyance    be 
made  to  them  of  the  property  described  In 
the  mortgage  to  the  bank,  or  that,  in    the 
event  the  bank  Is  not  In  a  position  no'w  tn 
convey  the  property,  they  may  have  dam- 
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agea  In  lien  of  a  epeclflc  performance.  The 
plaintiffs  are  not  entitled  to  tbe  relief  pray- 
ed for.  Those  prayers  which  relate  to  the 
second  sale  are  merely  auxiliary  to  the  main 
relief  prayed  for,  which  was  specific  per- 
formance. If  the  plaintiffs  had  been  entitled 
to  a  specific  performance,  they  might  have 
bem  entitled  to  a  cancellation  of  the  deeds 
made  as  a  result  of  the  second  sale.  If  the 
second  sale  was  fraudulent  and  void,  the 
plaintiffs  may  have  some  remedy  in  another 
proceeding  to  enforce  their  mortgage  lien 
upon  the  property;  but  they  are  not  enti- 
tled to  a  conveyance  of  the  property  as  pur- 
chasers at  the  sale  had  at  which  they  were 
bidders  and  failed  to  comply  with  their  bid. 
The  conrt  did  not  err  in  sustaining  a  general 
demurrer  to  the  petition. 

Jodgment  aflSrmed.  All  the  Justices  con- 
curring, except  LEWIS.  J„  absent  on  ac- 
count of  sickness. 


EHIjDER  t.  JOHNSON  et  aL 
(Supreme   Coart  of   G«or^ia.     June  0,   1902.) 

PUBAOINO— MOTION    TO    STRIKE-TENDER— 
SUFFICIENCY. 

1.  It  is  not  erroneous  to  overrale  a  written 
motion  to  strike  a  part  of  an  answer,  when 
the  part  referred  to  is  not  set  forth  in  the  mo- 
tion, and  there  is  nothing  in  ttie  answer  to 
which  the  words  used  in  the  motion  as  descrip- 
tiTe  of  the  portion  of  the  answer  sought  to  b« 
stricken   are  applicable. 

2.  A  tender  by  the  holder  of  a  bond  for  title 
to  the  maker  thereof  of  the  amonnt  due  upon 
a  promiasoiT  note  therein  described,  coupled 
with  a  oonmtlou  that  the  latter  shall  execute 
the  oonTeyance  which  such  holder  is  entitled  to 
receire  upon  paying  the  note,  is  not,  under 
the  lair  embraced  in  section  3728  of  the  (Svii 
Code,  a  valid  and  lawful  tender. 

(Syllabna  by  the  Court) 

Ehior  from  superior  court,  Fayette  county; 
B.  J.  Reagan,  Judge. 

Action  by  M.  A.  Elder  against  B.  L.  John- 
son and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  W.  Wise  and  Hugh  M.  Dorsey,  for  plain- 
tiff in  error.  3.  F.  Golightly  and  King  & 
Spalding,  for  defendants  in  error. 

LUMPKIN.  P.  J.  Miss  M.  A.  Elder 
brought,  in  the  superior  court  of  Fayette 
county,  an  equitable  proceeding  against  Mrs. 
Lola  O.  Elder,  as  administratrix  on  the  es- 
tate of  C.  C.  Elder,  deceased,,  Margaret  Hos- 
ford,  and  L.  B.  Nelson.  Subsequently,  B. 
L.  Johnson  was,  at  the  instance  of  the  plaln- 
tlfE,  made  a  party  defendant  Answers  were 
filed  by  both  Mrs.  Elder  and  Johnson. 

1.  At  the  trial,  the  plaintiff  presented  a 
written  motion  "to  strike  that  part  of  the 
answw  of  Mrs.  Lala  C.  Elder  which  alleges 
fraud  on  the  part  of  C.  C.  Elder,  her  husband 
and  deceased  intestate,"  and  also  to  strike 
all   of  the  answer  of  Johnson   "because  it 


sets  up  no  defense  other  than  the  one  above 
set  out,  upon  which  he  jointly  insists  with 
Mrs.  Lula  C.  Elder";  the  grounds  upon  which 
this  motion  was  based  being  that  Mrs.  Elder 
was  estopped  to  set  up  this  defense,  and 
that  Johnson,  under  the  facts  disclosed  by 
tUs  answer,  had  no  Interest  whatever  in  the 
matter  to  which  such  defense  related.  The 
motion  was  overruled,  and  the  plaintiff  ex- 
cepted. After  a  most  careful  examination 
of  the  answer  of  Mrs.  Elder,  as  It  appears 
In  the  record  before  us,  we  are  unable  to 
find,  any  mention  whatever  of  any  alleged 
fraud  on  the  part  of  C.  C.  Elder;  and  the 
same  is  true  with  respect  to  the  answer 
filed  by  Johnson.  This  being  so,  we  cannot 
undertake  to  further  deal  with  the  assign- 
ment of  error  touching  the  refusal  of  the  trial 
judge  to  sustain  the  plaintiff's  motion  to 
strike. 

2.  After  the  close  of  the  testimony  offered 
in  behalf  of  the  plaintiff,  a  nonsuit  was 
granted,  and  to  this,  also,  she  excepted.  It 
is  not  necessary  to  set  forth  in  detail  the  ex- 
act nature  of  her  petition,  or  to  state  in 
full  the  facts  brought  to  light  by  the  evi- 
dence offered  in  support  thereof.  Suffice  it 
to  say  that  It  was  incumbent  upon  the  plain- 
tiff, in  order  to  make  out  her  case,  to  show 
that,  as  transferee  of  a  bond  for  title  which 
Margaret  Hosford  had  executed  and  deliver- 
ed to  O.  0.  Elder,  she  (Miss  Elder)  had  made 
a  legal  tender  of  the  amount  due  upon  a 
promissory  note,  the  payment  of  which  was 
a  condition  precedent  to  the  right  to  demand 
the  execution  of  a  deed  under  that  bond  for 
title.  The  testimony  introduced  by  the  plain- 
tiff, for  the  purpose  of  showing  that  such  a 
tender  bad  been  duly  made,  failed  to  establish 
this  branch  of  her  case.  It  did  appear  that 
an  agent  of  Miss  Elder  offered  to  pay  Nel- 
son, who  was  the  agent  of  Margaret  Hos- 
ford, the  amount  due  upon  the  note,  provided 
the  deed  called  for  by  the  bond  for  title 
should  be  delivered  to  Miss  Elder;  but  ac- 
cording to  the  decision  of  this  court  In  De 
Graffenreld  v.  Menard,  103  Ga.  C51,  30  S.  E. 
660,  this  proposal  did  not  meet  the  require- 
ments of  section  3728  of  the  Civil  Code. 
We  are  therefore  constrained  to  hold  that 
the  plaintiff  failed  to  establish  a  fact  essen- 
tial to  her  right  to  demand  the  relief  sought; 
and  accordingly,  even  granting  that  her  case 
was  hi  all  other  respects  fully  made  out. 
It  follows  that  the  judgment  of  nonsuit  must 
be  sustained.  As  this  ruling  finally  dis- 
poses of  the  case,  we  do  not  undertake  to 
pass  upon  other  questions  presented  by  her 
bill  of  exceptions,  a  decision  of  which  In  her 
favor  could  not  possibly  lead  to  a  disposition 
of  this  writ  of  error  other  than  that  Just 
indicated. 

Judgment  afllrmed;  all  the  jastlces  con- 
curring, except  I^EWIS,  J.,  absent  on  account 
of  sickness. 
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SOUTHERN  ET,   CO.  t.  HOBINK. 

(Supreme   Court  of  Georgia.     June   7,   1902.) 

BAUiaOAOS— FUIBS— PLEADINQ. 

1.  Under  the  ruling  made  in  tlie  case  of 
RaUway  Co.  t.  Pace,  40  S.  E.  723,  114  Ga. 
712,  and  the  cases  which  that  decision  follow- 
ed, the  evidence  iu  the  present  case  was  not 
sufficient  to  authorize  a  verdict  for  the  plain- 
tiff, and  a  new  trial  should  have  been  granted. 

2.  An  allegation  iu  a  petition  against  a  rail- 
way company,  in  which  damages  were  claimed 
for  the  destruction  by  fire  of  the  plaintiff's 
property,  that  the  railway  company  "carelessly 
permitted  fire  from  the  engiue  of  the  Jocal 
freight  train  going  west  to  be  thrown  out, 
whereby  the  litter  which  said  company  had 
permitted  [to]  accumulate  on  said  right  of  way 
was  ignited,  and  the  fire  spread  therefrom 
aud  burned  and  destroyed"  the  plaintiff's  prop- 
erty, did  not  amount  to  an  averment  that  the 
railway  company  negligently  permitted  com- 
bustible mattM  to  accumulate  upon  its  right 
of  way. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  O.  Janes,  Judge. 

Action  by  V.  C.  Horine  against  the  South- 
ern Railway  Company.  Judgment  for  plalu- 
tUt,  and  defendant  brings  error.    Reversed. 

Hugh  M.  Dorsey,  for  plaintiff  In  error. 
Beall  &  Edwards,  and  Edwards  &  Ault,  for 
defendant  in  error, 

COBB,  J.  Horine  sued  the  Southern  Rail- 
way Company  for  damages  growing  out  of 
the  destruction  of  a  fence  by  a  fire:  it  be- 
ing alleged  that  the  defendant  "carelessly 
permitted  fire  from  the  engine  of  the  local 
freight  train  going  west  to  be  thrown  out, 
whereby  the  litter  which  said  company  had 
peimitted  [to]  accumulate  on  said  right  of 
way  was  ignited,  and  the  fire  spread  there- 
from and  burned  and  destroyed  said  fence 
and  rails  so  built  and  constructed  on  petl- 
tioner'a  farm."  The  trial  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff,  and  the  defend- 
ant complains  that  the  court  refused  to  grant 
it  a  new  trial. 

1.  The  eyldence  discloses  a  case  very  sim- 
ilar to  that  which  was  contained  in  the 
record  in  the  case  of  Railway  Co.  t.  Pace, 
114  Ga.  712,  40  S.  E.  723,  and  what  Is  there 
said  is  applicable  to  the  present  case.  Under 
the  ruling  there  made,  as  well  as  the  rulings 
in  the  cases  which  were  then  followed,  a 
verdict  in  favor  of  the  plaintiff  was  not  au- 
thorized by  the  evidence,  and  a  new  trial 
should  have  been  granted. 

2.  It  is  insisted  In  the  brief  of  counsel  for 
the  defendant  in  error  that  the  verdict  should 
be  sustained  for  the  reason  that  the  evidence 
showed  that  the  defendant  bad  negligently 
allowed  broom  sedge,  trash,  and  other  com- 
bustibfe  matter  to  accumulate  upon  its  right 
of  way,  and  that  the  fire  was  communicated 
to  the  plalntilTs  fence  from  this  combustible 
matter.  In  reference  to  this  contention,  all 
that  is  necessary  to  be  said  is  that  the  plain- 
tiff did  not,  in  his  declaration,  allege  this  as 
a  ground  of  negligence.    From  the  allega- 


tions of  the  petition  which  are  set  forth  in 
the  headuote,  as  well  as  in  the  above  state- 
ment of  facts,  It  clearly  appears  that  the 
negligence  which  the  pleader  relied  upon  iu 
drafting  the  petition  was  either  in  the  man- 
ner in  which  the  engine  was  handled,  or  some 
defect  therein,  and  there  is  nothing  in  the 
language  of  the  petition  which  can  be  prop- 
erly construed  as  an  allegation  that  the  de- 
fendant negligently  allowed  combustible  mat- 
ter to  accumulate  upon  its  right  of  way. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count of  sickness. 


SPEARMAN  V.  EQUITABLE  MORTG.  CO. 

(Supreme   Court   of   Georgia.     June  7,    ld02.) 

ACTION   OK   NOTE— PLEA-NON   EST  PACTCM— 
EVIDBNCB. 

1.  There  being  affirmative  evidence  that  the 
defendant's  name  was,  by  her  agent,  in  her 
presence,  and  under  her  express  direction,  sign- 
ed to  the  promissory  note  sued  on,  the  verdict 
against  her  plea  of  non  est  factum  was  fully 
warranted.  In  view  of  this  evidence,  a  find- 
ing in  her  favor  was  not  demanded  merely 
because  it  was  shown  that  she  could  not  write, 
aud  there  appeared  upon  the  note  the  words 
"her  mark,''  so  written  as  to  indicate  that 
there  was  originally  an  intention  that  she 
should  sign  the  note  in  person  by  her  cross 
mark,  which  did  not,  however,  appear  to  have 
been  actually  made  thereon. 

2.  None  of  the  special  grounds  of  the  motion 
for  a  new  trial  were  meritorious,  and  there 
was  no  error  in  overruling  the  motion. 

(Syllabus  by  the  C!ourt.) 

Error  from  superior  court;  Heard  county; 
W.  M.  Henry,  Judge. 

Action  by  tbe  Equitable  Mortgage  Compa- 
ny against  T.  C.  Spearman.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

D.  B.  VHiitaker  and  W.  H.  Daniel,  for 
plaintiff  In  error.  Payne  &  Tye,  C.  P.  Gor- 
don,  and  Adamson  &  Jackson,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on-accoont  of  siclcness. 


McWATERS  et  al.  v.  EQUITABLE  MOBTQ. 

(X).  et  al. 
(Supreme  CJonrt  of  Georgia.     Jane  10,  1902.) 

APPEAL-REVIEW. 
There  was  no  error  in  rejecting  evidence, 
nor  in  any  of  the  rulings  made  during  the 
progress  of  the  trial  upon  which  error  is  as- 
signed. The  evidence  admitted  demanded  a 
finding,  in  favor  of  the  plaintiff  in  execution, 
that  the  property  was  subject  to  the  execution, 
and  the  court  did  not  err  iu  directing  the  jury 
to  return  a  verdict  to  that  effect 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Heard  county; 
W.  M.  Henry,  Judge. 
Action  between   tbe  Equitable  Mortgage 
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Company  and  others  and  S.  B.  McWaters  and 
others.  Judgment  for  the  mortgage  company, 
and  McWaters  and  others  bring  error.  Af- 
firmed. 

T.  B.  Davis,  C.  P.  Gordon,  and  Frank  B. 
Loftln.  for  plaintiffs  In  error.  W.  H.  Dan- 
iel and  Payne  &  Tye,  for  defendants  In  er- 
ror. 

PBB  CUBIAH.    Judgment  affirmed. 

LBWIS,  J.,  absent  on  acconnt  of  sickness. 


OWBJN  T.  PALMOUE. 
(Snpreme    Court  of   Georgia.     Jane  9,   1902.) 

DIRBCTINa  VKRDICT— APPEAL— REVIEW- 
NEW  TRIAL. 

1.  While  a  trial  judge  mav.  within  the  re- 
strictions prescribed  by  Civ.  Code,  {  5331,  di- 
rect a  verdict,  this  court  will  in  no  case  over- 
mle,  as  erroneous,  a  refusal  to  do  so. 

2.  Grounds  of  a  motion  for  a  new  trial  com- 
plaining of  rulings  on  evidence  cannot  be  con- 
sidered nnless  the  evidence  is  set  forth,  either 
literally  or  in  substance,  or  attached  to  the 
motion  as  an  exhibit. 

3.  The  charge  excepted  to  was  not  erroneous 
tor  the  reasons  assigned;  the  evidence,  though 
eonflictiuK,  authorized  the  verdict;  and  the 
conrt  did  not  err  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Hall  county;  O. 
H.  Prior,  Judge. 

Action  by  M.  M.  Owen  against  B.  T.  Pal- 
moor.  Judgment  for  defendant,  and  plaintiff 
brinsB  error.     Affirmed. 

Habert  Bates,  for  plaintiff  in  error.  H.  H. 
Dean,  for  defendant  in  error. 

COBB,  J.  In  one  groond  of  the  motion 
for  a  new  trial,  complaint  Is  made  that 
the  court  erred  In  refusing  to  direct  a  verdict 
for  the  plaintiff.  It  has  been  held  that  this 
conrt  will  in  no  case  overrule,  as  erroneous, 
a  refusal  to  direct  a  verdict  Railroad  Co. 
V.  Callaway,  111  Ga.  889,  36  S.  E.  967  (2). 
In  the  present  case  it  appeared  that,  after 
the  plaintiff's  evidence  had  been  concluded, 
the  defendant  offered  In  evidence  a  record 
which  was  excluded,  and  then  announced 
that  he  had  no  further  testimony  to  offer. 
At  this  point  the  motion  to  direct  a  verdict 
was  made.  The  record  further  shows,  how- 
ever, tbat,  after  the  motion  to  direct  the 
verdict  was  overruled,  the  defendant  was 
permitted  by  the  conrt  to  Introduce  other 
evidence,  notwithstanding  the  announcement 
that  the  defendant  had  no  further  evidence 
to  offer.  No  complaint  Is  made  that  the  court 
abnsed  its  discretion  in  allowing  the  case  to 
be  opened  for  the  introduction  of  new  evi- 
dence, though  the  evidence  thus  offered  and 
admitted  was  objected  to  for  reasons  which 
did  not  Justify  Its  rejection.  There  was  no 
error  in  overruling  the  ground  of  the  mo- 
tion for  a  new  trial  above  referred  to. 

The   rulings    announced   in    the   headnotes 


dlsiKise  of  all  the  points  presented  by  the 
present  record.  This  is  the  third  appearance 
of  this  controversy  in  this  court  See  Owen 
V.  Palmour.  99  Ga.  92,  24  S.  E.  859,  Id.,  Ill 
Ga.  885,  30  S.  E.  969.  The  case  has  been 
tried  five  times  in  the  court  below.  There 
have  been  three  verdicts  for  the  plaintiff  and 
two  for  the  defendant  The  present  record 
discloses  no  sufficient  reason  for  reversing 
the  Judgment  of  the  trial  Judge  in  refusing 
to  grant  a  new  trial,  and  this  long-standing 
controversy  is  now  ended  by  the  Judgment 
which  we  ^nter  in  this  case. 

Judgment  affirmed.  AH  the  justices  con- 
curring, except  LBWIS,  J.,  absent  on  ac- 
count of  sickness. 


BROWN  V.  LATHAM. 
(Snpreme   Conrt  of   Georgia.     June   7,   1902.) 

:  APPEAL— ASSIGNMENTS  OF  ERROR-HARMLESS 
!  ERROR— NEW  TRIAL. 

j  1.  Where  there  is  no  assignment  of  error 
:  upon  a  charge  of  the  court,  save  that  the 
!  conrt  erred  m  so  charging,  and  the  charge 
i  states  a  proposition  of  law  which  is,  in  the  ab- 
!  stract,  correct,  this  court  will  not  consider 
;  whether  the  oharge  is  applicable  or  appropriate 
i  in  the  case.  Railway  Co.  v.  Bond,  36  S.  B. 
299,  111  Ga.  14  (8):  Wight  v.  Schmidt,  36 
'  S.  B.  937,  111  Ga.  te& 

2.  If  there  was  any  error  in  the  failure  of 
the  court  to  charge  upon  a  certain  issue  iu  the 
case,  the  error  was  cured  by  the  plaintiff's 
writing  off.  In  accordance  with  the  order  of  the 
court  as  much  of  the  verdict  as  could  possi- 
bly have  resulted  from  the  failure  to  charge 
upon  this  issue. 

3.  There  was  some  evidence  to  authorize  the 
verdict,  and  the  trial  judge  was  satisfied  with 
it  This  court,  therefore,  will  not  interfere 
with  his  refusal  to  grant  a  new  trial 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  T.  Y.  Latham  against  W.  J. 
Brown,  Jr.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  T.  Brown,  Adamson  &  Jackson,  and 
Edwards  &  Anlt,  for  plaintiff  in  enat.  Ed- 
gar Latham  and  J.  M.  McBride,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  afllrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


McCLURB  V.  SMITH  at  al. 
(Supreme  Conrt  of  Georgia.     June  10,  1902.) 

DEED  SECURING  DEBT— RIGHT  TO  RECONVEY- 
ANCE—INCREASE OF  DEBT— LIEN 
OP  JUDGMENT. 

Where  A.  borrowed  a  sum  of  money  from 
B.,  and  to  secure  the  payment  thereof  execut- 
ed and  delivered  to  B.  a  warranty  deed  to  cer- 
tain laud,  the  instrument  not  disclosing  that 
it  was  a  security  deed,  but  purporting  to  con- 
vey absolute  title,  the  borrower  at  the  same 
time  taking  from  the  lender  a  bond  to  recon- 
vey  upon  payment  of  the  debt,  and  subse- 
quently the  maker  of  the  deed  borrowed  an- 
other sum   of   money   from   the   grantee,   and 
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executed  upon  the  bond  for  title  a  written 
agreeement  that  the  p-antee  ghoold  not  be  re- 
quired to  recouvey  the  property  until  this  last- 
mentioned  debt  was  fully  paid,  the  effect  of 
the  second  contract  was  to  extend  the  security 
afforded  by  the  deed  to  the  new  loan;  and  the 
transaction  was  not  only  good  between  the 
parties,  but  the  lender  was  entitled  to  priority 
over  the  lien  of  a  judgment,  obtained  by  a 
third  party,  on  an  unsecured  debt  created  after 
the  deed  was  recorded.  This  is  true  notwith- 
standing the  fact  that  the  written  agreement 
upon  the  bond  for  title,  extending  the  security 
affordpd  by  the  deed  to  the  second  loan  made 
by  the  grantee  to  the  grantor,  was  never  re- 
corded. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dawson  county; 
G.  H.  Prior,  Judge. 

Action  by  R.  B.  MeClure,  administrator, 
against  M.  L.  Smith  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

W.  A.  Charters,  for  plaintiff  in  error.  W. 
B.  Sloan  and  H.  H.  Perry,  for  defendants  In 
error. 

FISH,  J.  This  case  was,  by  agrepment  of 
tlie  parties  thereto,  submitted  to  the  presid- 
ing Judge  for  determination,  without  the  in- 
tervention of  a  Jury,  upon  an  agreed  state- 
ment of  facts. 

The  case  as  made  by  the  pleadings  and  this 
agreed  statement  of  facts  was  a%  follows: 
On  February  2,  1SS8,  John  D.  Palmour  bor- 
rowed $2,000  from  Marshall  L.  Smith,  giving 
bis  note  for  this  amount,  with  interest,  and, 
to  secure  the  payment  of  the  same,  made  to 
Smith  a  warranty  deed  to  certain  described 
lauds,  the  deed  reciting  a  consideration  of 
S2,000,  but  not  Indicating  that  it  was  given 
to  secure  the  payment  of  a  debt.  At  the  same 
time.  Smith  gave  to  Palmour  a  bond  to  re- 
convey  the  property  to  him  upon  the  payment 
of  the  debt  The  deed  was  recorded  on  Jan- 
uary 5,  1889.  On  February  7,  1888,  Pal- 
mour borrowed  $100  more  from  Smith,  for 
which  he  gave  him  bis  note,  and,  to  secure 
the  payment  of  the  same,  executed  upon  the 
bond  for  title  a  written  agreement,  in  which 
he  stipulated  that  Smith  should  not  be  re- 
quired to  recouvey  the  lands  until  this  debt 
was  also  paid.  On  November  1,  1888,  Smith 
made  him  another  loan  of  $200,  for  which 
Palmour  gave  him  another  note,  to  secure 
the  payment  of  which  he  executed,  on  the 
bond  for  title,  a  written  asroenient  similar 
to  the  one  Just  nliove  mentioned.  Neither  of 
these  two  written  agreements  was  ever  re- 
corded, and  Palmour  never  paid  any  portion 
of  either  of  the  three  loans.  Smith  brought 
a  suit  against  Palmour  on  the  first  note,  and 
on  Febroary  13,  lUOO,  obtained  a  Judgment, 
which  was  made  a  special  lien  on  the  lands 
described  In  the  deed.  He  also  brought  a 
suit  upon  the  two  smaller  notes,  setting  up 
the  above-mentioned  facts  In  reference  to  the 
two  loans  for  which  they  were  given,  and 
claiming,  by  reason  thereof,  a  special  lien  on 
the  lands  for  the  amounts  due  on  these  notes. 
On  the  same  day  that  the  Judgment  Just  men- 


tioned was  rendered,  Smith  obtained  a  Judg- 
ment against  Palmour  for  the  amount  due 
upon  the  two  notes  last  given,  which  was 
made  a  special  Judgment  for  this  amount 
against  the  lands  described  in  the  deed.  Sub- 
sequently, Smith  made  a  deed  recouveying 
the  lands  to  Palmour,  and  filed  the  same  in 
the  office  of  the  clerk  of  the  superior  court; 
an  entry  liaring  been  made  on  the  deed,  at 
the  time  of  the  filing,  which  recited  that  it 
was  executed  and  filed  in  the  clerk's  office 
in  order  that  a  levy  might  be  made,  upon 
the  lands  therein  described,  to  satisfy  the  two 
executions  issued  from  the  above-mentioned 
Judgments.  After  the  deed  was  recorded,  he 
Iiad  the  executions  which  bad  been  Issued 
upon  his  two  Judgments  levied  on  the  lands, 
and,  under  these  executions,  the  lands  were 
sold  by  the  sheriff.  In  1808,  McClure,  as  ad- 
ministrator upon  the  estate  of  Elizabeth 
Black,  obtained  a  Judgment  for  $1,354.50 
against  Palmour,  and,  when  the  sheriff  was 
proceeding  to  sell  the  lands  under  the  execu- 
tions in  favor  of  Smith,  McClure  served  him 
with  a  written  notice  to  hold  up  a  sufficiency 
of  tlie  proceeds  of  the  sale  to  pay  the  Judg- 
ment which  he,  as  administrator,  held  against 
Palmour,  and  at  the  same  time  placed  bis 
execution  in  the  hands  of  the  sheriff.  The 
sheriff  having  sold  the  lands,  and  not  having 
paid  to  McClure,  as  administrator,  the  amount 
of  his  execution,  he,  after  the  sheriff  had 
gone  out  of  office,  brought  a  rule  against  him 
to  show  cause  why  he  should  not  be  required 
to  do  so.  Smith,  by  intervention,  became  a 
party  to  this  proceeding.  From  the  answer 
of  the  ex-sheriff  it  appeared  that  he  had  paid 
both  of  the  Smith  executions  in  full,  and  the 
costs  involved,  and  had  left  in  bis  tiands  an 
amount  which  was  insufficient  to  pay  the  Mc- 
Clure execution.  Upon  the  trial  of  the  case, 
McClure  admitted  that  the  amount  due  on  the 
Judgment  rendered  in  favor  of  Smith  in  the 
suit  upon  the  $2,000  note  was  properly  paid 
by  the  sheriff,  but  he  contended  tliat  the 
amount  due  upon  Smith's  other  Judgment  was 
Illegally  paid  by  the  sheriff,  as  the  lien  of 
such  Judgment  was  Inferior  to  that  of  his 
Judgment,  which  was  of  older  date.  The  is- 
sue betw^een  the  parties  was  whether  the  un- 
recorded written  agreements  which  Palmour 
had  executed  upon  the  bond  for  titles,  for  the 
purpose  of  securing  the  payment  of  the  two 
smaller  loans  which  he  had  obtained  from 
Smith,  taken  in  connection  with  the  deed 
which  he  had  previously  made  to  Smith,  cre- 
ated liens  upon  the  lands  which  were  supe- 
rior to  the  lien  of  the  McClure  Judgment. 
The  Judge  held  that  they  did,  and  accordingly 
rendered  a  Judgment  ratifying  and  approving 
the  payment  by  the  sheriff  of  the  amounts 
due  upon  botli  of  Smith's  Judgments.  Mc- 
Clure, as  administrator,  excepted  to  the  Judg- 
ment of  the  court,  alleging  that  the  court  erred 
in  holding  that  Smith's  smaller  Judgment  had 
any  special  lien  upon  the  lands  as  against  the 
McClure  Judgment. 
Kach  of  the  written  agreements  executed 
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by  Palmonr  upon  the  bond  for  tlties  which 
he  held  from  Smith  clearly  Indicated  the  pur- 
pose to  create  a  lien,  and  the  debt  to  secure 
which  It  was  given,  and  described  the  lands 
upon  which  It  was  to  take  effect  as  the  lands 
mentioned  in  the  bond  for  title,  which  were, 
of  course,  those  described  In  the  deed.  Un- 
doubtedly, therefore,  the  legal  effect  of  these 
written  agreements  was  to  extend  the  securi- 
ty, afforded  by  the  deed,  to  the  loans  made 
by  the  grantee  to  the  grantor  subsequently 
to  the  one  which  the  deed  was  originally  glv- 
ent  to  secure.  The  parties  had  the  right  to 
contract  that  the  security  created  by  the  deed 
for  the  protection  of  the  first  loan  should  be 
extended  to  cover  the  subsequent  loans. 
Smith  held  the  legal  title  to  the  land  to  se- 
cure the  payment  of  the  first  loan,  and  Pal- 
mour  could  bind  himself,  by  written  agree- 
ment, to  allow  Smith  to  continue  to  hold  this 
title  until  the  additional  loans  were  paid. 
This  much  Is  settled  by  the  decision  in  Wylly 
V.  Screven,  08  Ga.  213,  25  S.  E.  435,  where  it 
was  held:  "Where  a  deed  was  executed  to 
secure  a  specified  debt,  the  security  thus  cre- 
ated could,  by  written  contract  between  the 
parties,  be  so  extended  as  to  secure,  as  be- 
tween them,  another  debt  subsequently  con- 
tracted by  the  grantor  In  favor  of  the  gran- 
tee: and  in  such  case  it  was  not  essential 
tl:at  this  latter  contract  should  in  terms  spe- 
cifically descrii)e  the  property  covered  by  the 
original  deed;  this  being  sufficiently  accom- 
Ijlished  by  references  In  the  contract  to  the 
deed  itself,  and  the  description  In  the  latter 
being  full  and  accurate." 

It  is  contended,  however,  that,  as  these 
written  agreements  were  not  recorded,  the  ef- 
fort to  extend  the  security,  afforded  by  the 
deed,  to  the  loans  made  by  the  grantee  to  .the 
grantor  iubsequently  to  the  loan  which  the 
deed  was  given  to  secure,  failed  of  its  pur- 
pose, so  far  at  least  as  the  rights  of  a  Judg- 
ment creditor  of  the  grantor,  who  obtained 
his  Judgment  after  the  record  of  the  deed,  are 
concerned;  that  is,  the  contention  is  that,  as 
to  the  debts  of  Palmour  to  Smith  mentioned 
In  these  agreements  written  on  the  bond  for 
title,  the  record  of  the  deed  afforded  no  pro- 
tection against  the  McClure  judgment.  A 
simple  and  sufilclent  reply  to  this  contention 
is  that  there  Is  nothing  In  tlie  law  which 
required  the  agreements  extending  the  securi- 
ty afforded  by  the  deed  to  these  new  loans  to 
be  recorded.  In  order  that  a  security  deed 
m.iy  be  superior  to  a  subsequently  obtained 
Judgment  against  the  grantor,  the  law  only 
requires  the  deed  itself  to  be  recorded  within 
30  days  of  its  execution,  or  before  such  Judg- 
ment Is  rendered.  It  does  not  require  that 
the  deed,  or  anything  connected  with  the  rec- 
ord thereof,  shall  show  the  amount  of  the 
indebtedness  that  it  Is  given  to  secure.  If 
the  law  required  the  record  to  show  the 
amount  of  the  indebtedn,ess  secured  by  the 
deed,  the  contention  of  the  plaintiff  In  error 


would  be  sound.  Indeed,  If  such  were  the 
requirement  of  the  law,  the  deed  itself  in  the 
present  case  would  have  been  postponed  to 
the  McClure  Judgment,  for  the  deed  did  not 
even  indicate  that  It  was  given  as  security 
for  any  debt  whatever,  btft  appeared  to  be 
an  absolute  warranty  deed,  and,  therefore,  its 
record  did  not  show  what  indebtedness  it  was 
given  to  secure,  or  even  that  it  was  a  security 
deed.  As  the  statute  does  not  require  the 
deed  itself,  or  anything  connected  with  its 
record,  to  show  how  much  indebtedness  It 
secures,  or  even  that  It  secures  any  debt  at 
all,  there  was  no  necessity  for  the  record  of 
the  written  agreements  extending  the  securi- 
ty created  by  the  deed  to  loans  subsequently 
made  by  the  grantee  to  the  grantor.  There 
was  no  more  necessity  for  the  grantee  to  have 
recorded  these  agreements,  showing  the  ex- 
istence and  the  amount  of  the  new  loans 
which  the  deed  secured,  than  there  was  for 
him  to  have  the  bond  for  title,  which  he  had 
given  to  the  grantor,  recorded,  which  showed 
the  existence  and  amount  of  the  debt  which 
the  deed  was  originally  given  to  secure. 
When  the  deed  was  recorded,  the  title  which 
it  conveyed  to  the  grantee  became  superior 
to  a  general  judgment  subsequently  obtained 
against  the  grantor;  and,  the  title  being  su- 
perior to  such  a  Judgment,  whatever  that  ti- 
tle, as  between  the  grantor  and  grantee,  pro- 
tected and  secured,  was  protected  and  secmred 
against  such  a  Judgment. 

The  record  put  the  world  upon  notice  that 
the  title  to  the  lands  conveyed  by  the  deed 
was  no  longer  in  Palmour,  but  had  been  con- 
veyed to  Smith,  and,  as  the  deed  appeared 
to  be  an  absolute  warranty  deed,  it  is  diffi- 
cult to  conceive  how  anybody  subsequently 
dealing  with  Palmour  could  have  been  misled 
or  Injured  by  Smith's  failure  to  put  on  rec- 
ord written  instruments  which  showed  that 
the  deed  was  given  to  secure  a  debt,  and 
that  the  security  which  It  afforded  had  been 
extended  to  protect  two  designated  debts  In 
addition  to  the  one  which  it  originally  cov- 
ered. Prior  to  the  passage  of  the  act  of  Sep- 
tember 30,  1885  (Acts  1884-85,  p.  124),  now 
codified  In  section  2T72  of  the  Civil  Code,  a 
security  deed  executed  in  good  faith,  though 
unrecorded,  was  superior  to  a  subsequently 
acquired  lien  against  the  grantor.  Phinizy  v. 
Clarli,  62  Ga.  623;  Sosnowslii  v.  Rape,  09  Ga. 
548.  So,  it  is  only  by  reason  of  the  provi- 
sions of  that  statute  that  such  a  deed.  If  not 
recorded,  is  postponed  to  a  general  judgment 
subsequently  obtained  against  the  grantor. 
As  this  statute  only  requires  the  deed  Itself 
to  be  recorded,  it  cannot  be  extended,  by 
construction,  so  as  to  require  the  record  of 
any  other  instrument  connected  with  or  grow- 
ing out  of  the  contract  between  the  grantor 
and  the  grantee. 

Judgment  afflrmed;  all  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 
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GARNER  y.  CLARK  et  aL 
(Snpreme  Court  of  Georgia.     Jane   7,  1902.) 

BSTOPPB1.-LBVT  OP  EXECUTION— DESCRIP- 
TION OF   PROPERTY. 
1.  When,  in  resistance  to  the  levy  upon  per- 
sonalty of  an   execution  issued   upon  the   fore- 
closure of  a  statutory  lien,  the  defendiint  files 
a  counter  affldarit,  and  replevies  the  property 
actually  seized  by  the  ofi9cer  by  giving  a  bond 
for   its    forthcoming,    the   foimer    is    estopped 
from  thereafter  setting  up  that  the  entry   of 
the  levy  did  not  sulBciently  describe  soch  prop- 
erty. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Haralson  coun- 
ty; C.  O.  Janes,  Judge. 

Action  by  W.  R.  Gamer  against  Clark 
Bros.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    ReTersed. 

Edwards  &  Ault  for  plaintiff  In  error.  E. 
li.  &  G.  D.  Griffith,  for  defendants  in  error, 

I/TJMPKIN,  P.  J.  An  affidavit  was  made 
by  Garner  for  the  piu^ose  of  foreclosing  a 
laborer's  Hen  upon  the  property  of  Clark 
Bros.  They  ffied  a  counter  affidavit  When 
the  issue  thus  made  came  on  for  trial,  the 
defendants  "moved  to  dismiss  the  said  case 
on  the  ground  that  the  levy  of  the  lien  by  the 
constable  did  not  sufficiently  describe  the 
property  levied  on."  To  meet  this  motion, 
the  plaintiff  "offered  in  evidence  a  forth- 
coming bond  given  by  the  defendants  to  the 
constable  who  made  the  levy,  and  given  by 
virtue  of  said  levy  for  the  forthcoming  of 
the  said  property  levied  upon,  and  by  which 
they,  the  said  defendants,  took  possession 
of  the  said  property  levied  upon,  and  by 
which  they  still  retain  the  same."  The  court 
refused  to  admit  the  bond  In  evidence,  and 
passed  an  order  dismissing  the  plaintiff's 
action.  To  this  he  excepted,  and  the  case  is 
here  for  review. 

In  our  opinion,  the  court  erred  In  refusing 
to  admit  the  bond  in  evidence.  Had  It  been 
Inti-oduced,  and  the  plaintiff  had  shown  the 
facts  he  proposed  to  establish  In  connection 
therewith,  it  would  have  appeared  that  the 
defendants,  without  making  any  point  as  to 
the  sufficiency  of  the  levy  In  the  matter  of 
description,  in  effect  conceded  that  their  prop- 
erty had  been  duly  seized,  and,  by  giving  a 
forthcoming  bond,  obtained  and  retained  pos- 
session of  the  same.  After  doing  this  they 
were  estopped  from  setting  up  that  the  entry 
of  levy  made  by  the  constable  did  not  suffi- 
ciently describe  the  property  in  question. 
The  point  thus  presented  is,  In  principle,  con- 
trolled by  the  decision  of  this  court  in  Lum- 
ber Co.  v.  Clements,  108  Ga.  791,  33  S.  B. 
951,  wherein  it  was  held  that  "on  the  trial 
of  a  claim  case  Involving  title  to  personal 
property  levied  on  under  a  fl.  fa.,  when  the 
claimant  has  given  a  forthcoming  bond  for 
the  property  actually  seized  by  the  officer 
executing  the  fl.  fa..  It  Is  not  error  for  the 

^  1.  See  Estoppel,  vol.  19,  Cent  Dig.  {  4S;  Bzeou- 
Uos,  vol.  n.  Cent  Dig.  S  420. 


Judge  to  refuse  to  dismiss  the  levy  on  the 
ground  that  the  entry  thereof  on  Oie  fl.  fa. 
does  not  sufficiently  describe  the  property. ' 
Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J^  abe^t  on  ac- 
count of  sickness. 


ATLANTA,  K.  &  N.  RT.  CO.  T.  WHITA- 

KER. 
(Supreme   Oourt  of  Greorgia.     June  7,   1902.) 

CERTIORARI— DISMISSAI^FAILURE  TO  SERVE. 

1.  Failure  to  serve  a  writ  of  certiorari  upon 
the  officer  whose  decision  is  sought  to  be  re- 
viewed, "fifteen  days  previous  to  the  coort  to 
which  the  return  is  to  be  made,"  is  cause  for 
dismissing  the  certiorari,  unless  the  plaint  S 
therein  makes  it  clearly  to  appear  that  the 
failure  to  serve  was  not  due  to  his  fault  or 
negligence.  Zachery  r.  State,  32  S.  E.  22,  106 
Ga.  123. 

2.  Where,  because  of  such  failure,  the  an- 
swer of  the  magistrate,  though  filed,  was  not 
made  at  the  term  to  which  the  same  was  re- 
turnable, the  certiorari  will  be  dismissed. 
Aliter  if,  notwithstanding  the  failure  to  aerve 
the  writ,  the  magistrate  does  answer  in  due 
time. 

3.  In  the  case  of  Crapp  v.  Morris,  33  S.  E)^ 
961,  108  Ga.  793,  the  sole  pound  of  the  mo- 
tion to  dismiss  was  the  failure  to  serve  the 
magistrate,  who  nevertheless  had  filed  an  an- 
swer, and  the  point  was  not  made  tliat  the 
same  was  not  filed  in  due  time. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gilmer  county; 
Geo.  P.  Gober,  Judge. 

Action  by  P.  B.  Whltaker  against  the  At- 
lanta, Knoxvllle  &  Northern  Railway  Compa- 
ny. Judgment  for  plaintiff.  From  an  order 
dismissing  a  writ  of  certiorari,  defendant 
brings  error.    Affirmed. 

John  P.  Perry  and  Smith,  Hammond  & 
Smith,  for  plaintiff  in  aror.  C.  D.  Phillips, 
for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed, 

LEVA'IS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  RT.  CO.  T.  CAMP. 

(Snpreme   Cpurt  of  Georgia.     June  7,   1902.) 

RAILROADS— KILLING  STOCK— EVIDENCE. 
The  evidence  in  behalf  of  the  plaintiff  es- 
tablished a  right  to  recover,  and  though  the 
testimony  of  the  defendant's  witnesses,  if  cred- 
ible, made  out  a  complete  defense,  yet  as 
there  was  a  conflict  between  their  testimony 
and  that  of  a  witness  for  the  plaintiff  upon  a 
material  point — the  former  swearing  that  the 
animal  killed  did  not  get  upon  the  railroad 
track  until  the  locomotive  was  within  10  or  15 
feet  of  the  place  where  the  animal  came  upon 
the  track,  and  the  latter  testifying  that  the  ani- 
mal was  on  the  track  when  the  train  was  75  or 
100  yards  distant  from  it, — the  verdict  against 
the  company  was  not  unwarranted.  In  such 
a  case  the  jury  are  authorized,  because  of  the 
conflict,  to  reject  the  testimony  iu  behalf  of 
the  defendant  and  base  their  finding  on  that 
introduced  by  the  plaintiff. 
(SylUbos  by  the  Court) 
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Error  from  city  court  of  Floyd  county; 
John  H.  Beece,  Judge. 

Action  by  O.  D.  Camp  against  tbe  Soutliern 
Ballway  Oimpany.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Shnmate  A  Maddoz,  for  plaintiff  in  error. 
FoncbS  &  Fouchfi  and  Harris,  Chamlee  & 
Hatria,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  alckneBS. 


FENN  et  aL  t.  MADDOX  et  aL 
(Supreme  Court  of  Oeorgia.     June  12,  1902.) 

APPSAI.— REVIEW-ORANT  OF  NEW  TRIAL..       | 
Tliis  case  falls  within  the  thorouKhly  es-  ; 
tablished  rule  that  a  judgment  granting  a  first  i 
new  trial  will  not  be  disturbed   nnlebs  it  af- 
finnatiTeiy  appears  that  the  yerdict  was,  un- 
do' the  law  applicable,  demanded  by  the  evi- 
dence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Iiumpidn,  Judge. 

Action  between  L.  H.  and  B.  L.  Fenn 
igainst  J.  J.  and  J.  E.  Maddoz.  From  an  or- 
der granting  a  new  trial,  L.  H.  and  B.  L. 
Fenn  bring  error.    Affirmed. 

Thos.  L.  Bishop,  for  plaintiffs  in  error.  W. 
H.  Terrell,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed 

LEWIS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  RY.  00.  T.  RAOSDALB. 
(Sopmne  Court  of  Georgia.     June  10,  1902.) 

PLSADINQ— QENBRAIi     DEMURRER— AFFBAIj. 

l.Aa  against  a  general  demurrer,  the  peti- 
tioii  sets  forth  a  cause  of  action. 

2.  The  requests  to  charge  which  were  re- 
toaed  were,  so  far  as  legal  aud  pertinent,  coy- 
ertd  by  the  general  charge.  The  portions  of 
tbe  charge  upon  which  error  was  assigned 
were,  when  taken  In  connection  with  the  gen- 
eral diarge,  free  from  error.  Tbe  case  was 
fairly  submitted  to  the  jury.  The  evidence 
tnthorized  the  verdict,  and  the  court  did  not 
err  hi  refnring  to  grant  a  new  trial. 

(Srllabns  by  the  Court.) 

Error  from  superior  court,  Cobb  county; 
6ea  F.  Gober,  Judge. 

Action  by  J.  T.  Ragsdale  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Hugh  M.  Dorsey,  for  plaintiff  in  error.  0. 
D.  Phillips,  Enoch  Faw,  and  P.  D.  McCleskey, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  3.,  absent  on  account  of  sickness. 


SMITH  y.  HEARN. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

APPEAL-REVIEW. 

There  was  no  error  in  tbe  rulings  on  eyi- 
dence  which  were  complained  of,  nor  iu  the 
charges  which  were  assigned  as  error.  The  re- 
quest to  charge,  so  far  as  leeul  and  pprtineut, 
was  coyered  by  the  general  charge,  wuiih  fair- 
ly submitted  the  Issue  to  the  jury.  The  evi- 
deuce  autiiorized  the  verdict,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Carrollton;  W. 
C.  Hodnett,  Judge. 

Action  between  Talbot  Smith  nnd  J.  T. 
Beam.  From  the  Judgment,  Smith  brings 
error.    Affirmed. 

Oscar  Reese  and  C.  P.  Gordon,  for  plain- 
tIS  In  error.  W.  D.  Hamrick,  for  defend- 
ant In  error. 

PER  CURIAM.    Judgment  afOrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


NEWEILL  V.  TURNER. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

APPEAL— REVIEW. 

There  was  sufficient  evideuce  to  support 
the  verdict,  and  none  of  the  grounds  of  the 
motiou  for  a  new  trial  show  that  the  trial 
judge  committed  any  error  of  such  materiality 
as  required  the  grant  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Carrollton;  W. 
O.  Hodnett,  Judge. 

Action  between  W.  I*  Newell  and  R.  F. 
Turner.  From  the  judgment,  Newell  brings 
error.    Affirmed. 

Sidney  Holderness  and  Oscar  Reese,  for 
plaintiff  in  error.  L.  D.  McPherson,  L.  M. 
Richards,  and  C  P.  Gordon,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


MOORE  ▼.  PENN  et  aL 
(Supreme  Court  of  Georgia.    Jnue  12,  1902.) 

APPEAL  —  HARMLBS8   ERROR  —  EXECUTION  — 
LEVY  ON  EXEMPT  PROPERTY- 
VERDICT  OP  JURY. 

1.  It  Is  not  prejndidal  to  a  party  to  admit 
Illegal  testimony  tbe  only  effect  of  which,  it 
of  any  probative  value,  would  be  to  establish 
a  fact  which  is  alleged  in  his  owu  pleadings. 
Thus,  where  in  an  affidavit  made,  under  the 
provisions  of  section  2850  of  the  Civil  Code,  iu 
order  to  procure  a  levy  upon  exempted  realty, 
it  was  averred  that  the  same  had  l)een  set 
apart  as  a  homestead,  it  was  not  harmful  to 
the  plaintiff  in  the  execution  levied  to  allow 
the  defendant  therein,  who  had  filed  a  couuter 
affidavit  based  on  numerous  grounds,  to  intro- 
duce, for  the  purpose  of  showiug  that  the  prop- 
erty   levied   upon    had   been    so   set   apart,    a 
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«chedule  of  exempted   personalty   and   realty 
which  did  not  eufflciently  describe  the  latter. 

2.  It  section  5330  of  the  Civil  Code  is  in 
any  instance  appIicaMe  on  the  trial  of  a  case 
such  as  that  above  indicated,  the  proper  coarse 
to  be  pursued,  when  the  jury  returns  a  gen- 
«ral  verdict  for  the  defendant,  is  to  require 
them  to  retire,  and  frame  their  verdict  so  as 
to  make  it  show  what  ground  or  grounds  of  the 
counter  affidavit  they  sustain.  It  is  not  proper 
for  the  presiding  judge  or  justice  to  orally  ask 
them  "upon  what  grounds  they  found  their 
Terdict." 

3.  There  was  sufficient  evidence  to  support 
the  verdict  returned  in  this  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  De  Ealb  coun- 
ty;    Jno.  S.  Candler,  Judge. 

Action  by  M.  C.  Moore  against  John  Pcnn 
and  Laura  Penn.  Judgment  for  plaintllf. 
On  levy  of  execution,  defendants  file  counter 
alBdavit  Verdict  for  defendants.  Petition 
for  certiorari  overruled,  and  plaintiff  brings 
«rror.    Affirmed. 

A.  C.  McCalla,  for  plaintiff  In  error.  Geo. 
W.  Gleaton,  for  defendants  In  error. 

LUMPKIN,  P.  J.  The  Judgment  now  un- 
•der  review  is  one  overruling  a  certiorari,  it 
appears  from  the  record  that  M.  C.  Slooro, 
who  held  against  John  Penn  and  Laura  Penn 
an  execution  which  had  been  issued  from  a 
justice's  court,  caused  the  same  to  be  levied 
on  certain  realty.  Before  having  the  levy 
made,  the  plaintiff  had  tiled  with  the  levying 
officer  an  affidavit  reciting  that  this  realty 
had  been  set  apart  as  a  homestead  to  the 
defendants,  but  that,  for  certain  reasons  set 
forth.  It  was  nevertheless  subject  to  bis  ex- 
e<-utIon.  Tbls  affidavit  was  based  on  section 
2S50  of  the  Civil  Code.  The  defendants  filed 
a  counter  affidavit,  as  therein  provided  for, 
and  the  issue  thus  formed  was  on  appeal 
tried  by  a  Jur}-  In  a  magistrate's  court,  and 
a  verdict  was  rendered  lu  favor  of  the  de- 
fendants. The  petition  for  certiorari  com- 
plained of  this  verdict;  and,  so  far  as  vert- 
fled  by  the  answer  of  the  magistrate,  pre- 
-sented  for  determination  by  the  superior  court 
the  questions  dealt  with  below. 

1.  At  the  trial  In  the  Justice's  court,  the 
'defendants  offered  In  evidence  a  schedule  of 
€xempted  property,  Includlug  both  realty  and 
personalty.  The  plaintiff  objected  thereto  on 
the  ground  that  the  realty  was  not  so  de- 
scribed as  to  sufficiently  identify  it  The 
objection  was  overruled,  and  the  evidence 
admitted.  This  rulInR  did  not  result  prej- 
udicially to  the  plaintiff.  It  was  not  Incum- 
bent on  the  defendants  to  show  that  the  prop- 
erty levied  on  had  been  exempted;  this  fact 
having  been  averred  in  the  plaintiff's  af- 
fidavit for  tlie  purpose  of  having  the  levy 
made,  and  the  only  Issue  in  the  case  be- 
ing whether  this  property  was  or  was  not, 
though  exempted,  subject  to  the  plaintiff's 
-execution  for  the  reasons  set  forth  in  bis 
affidavit  If,  In  point  of  fact  the  property 
In  question  had  never  been  exempted,  there 
vf&B  no  occasion  for  the  plaintiff's  undertak- 


ing to  pursue  the  remedy  provided  for  by  tbe 
section  of  the  Code  above  cited. 

2.  The  counter  affidavit  set  up  various  rea- 
sons why  tbe  execution  should  not  t>e  al- 
lowed to  proceed.  The  verdict  was  a  general 
one  in  favor  of  the  defendants.  It  appears 
from  the  answer  of  the  magistrate  that  "be- 
fore the  Jury  dispersed  •  •  •  one  of  the 
plahitiff's  counsel  requested  [him]  to  ask 
the  Jury  upon  what  grounds  they  found  the 
verdict,"  but  that  the  magistrate  declined  to 
comply  with  this  request  If,  under  the  facts 
of  this  case,  tbe  Jury  should,  agreeably  to 
tbe  provisions  of  section  5330  of  the  CItII 
Code,  have  returned  a  verdict  which  showed 
"upon  which  of  the  pleas"  their  finding  in 
favor  of  the  defendants  was  based,  the  yrop- 
er  course  to  be  pursued  by  tbe  plaintiff  was 
to  request  the  magistrate  to  require  the  Jury 
to  retire  and  amend  their  verdict  so  as  to 
maUc  It  show  what  ground  or  grounds  of  the 
counter  affidavit  they  thereby  sustained. 
Clearly,  the  plaintiff  bad  no  right  to  di^maud 
that  the  magistrate  orally  catechise  the  Jury 
as  to  the  reasons  influencing  them  In  return- 
ing a  general  verdict  In  favor  of  the  defend- 
ants. 

3.  Complaint  was  also  made  that  the  ver- 
dict was  conti-ary  to  the  evidence.  On  this 
point  It  is  sufficient  to  say  that  the  testi- 
mony, while  conflicting,  fully  warranted  tbe 
Jury's  flndlng. 

Judgment  aflirmed.  All  the  Justices  cou- 
currlug,  except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


PIKE  et  al.  r.  SUTTON. 

(Supreme   Court   of   Georgia.     June   9,   1002.) 

OARNISHMENT—  EXEMPTIONS— LABORERS 
WAQBS— NEW  TRIAU 

1.  A  clerk  lu  a  retail  store,  whose  duties  are 
such  as  to  keep  him  employed  one-half  of  his 
time  in  "drudgery  and  hard  work,"  one-fourth 
of  his  time  "in  waiting  on  customers  in  the 
sale  of  goods,  and  one-fourth  waiting  for  cns- 
tomer,"  is  a  laborer  within  the  meaning  of  the 
laws  of  this  state  e.\emptine  from  garnishment 
the  wages  of  laborers.  Oliver  v.  Hardware 
Co..  2.5  S.  E.  403,  98  Ga.  24!>.  58  Am.  St 
Rep.  300;  Stuart  v.  Poole.  3S  S.  E.  41,  112 
Ga.  818,  81  Am.  St  Rep.  81. 

2.  The  court  below  was  right  in  sustaining 
the  certiorari,  but,  instead  of  rendering  n  final 
judgment,  should  have  ordered  a  new  trial  iu 
the  ma^istriite's  court  See  Holmes  v.  Pye, 
33  S.  K.  81C.  107  Ga.  784;  Railroad  Co.  v. 
Austin,  37  S.  E.  91.  112  Ga.  61. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Action  between  Pike  Bros,  and  B.  M.  Sut- 
ton. From  a  judgment,  Pike  Bros,  bring 
error.    Reversed. 

E.  T.  Moon,  for  plaintiffs  In  error.  A.  H. 
Thompson,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

f  1.  See  Exemptions,  vol.  13,  Cent  Dig.  i|  69,  70. 

Digitized  by  VjOOQIC 


GM 


AMEBIGAN  FREEHOLD  LAND  MOHTO  CO.  v.  WALKEB. 


AMBBIOAN    FREX:H0U>   LAND   MORTO. 
CO.  OF  LONDON.  Limited,  et  al. 
■  T.  WAIiKBB. 

<Sapreme  Coort  of  Georgia.     June  10,  1902.) 

AFPSA.Lr-ASSIONHENT     OF     ERROR— BILL     OF 
BXCSFTI0N8— BVIDSNCB. 

1.  A  direct  assignment  of  error  upon  a  mling 
made  durlnx  the  trial  of  a  civil  cose  is  pre- 
sented too  late  for  consideration  by  the  su- 
preme court  when  it  first  appears  in  a  bill 
of  exceptiona  tendered  more  than  30  days  aft- 
er the  adjournment  of  the  term  at  which  such 
raling  was  made:  and  unless  it  afflrmatively 
appears  that  a  bill  of  exceptions  embracing 
such  an  assiniment  of  error  was,  with  respect 
thereto,  tendered  in  due  time,  this  court  la 
without  jurisdiction  to  pass  upon  that  assign- 
ment. 

2.  The  court  erred  in  rejecting  documeutaiT 
evidence  offered  by  the  defendant  which  tend- 
ed to  establish  material  allegations  embraced 
in  ita  answer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

Action  by  A.  M.  Walker  against  the  Ameri- 
can Freehold  Land  Mortgage  Company  of 
London,  Limited,  and  another.  Verdict  for 
plaintiff,  f^m  an  order  denying  a  new  trial, 
the  mortgage  company  brings  error.  Re- 
Tersed. 

W.  E.  Simmons,  for  plaintiff  in  error.  Al- 
len &  Tlslnger  and  O.  M.  Colbert,  for  defend- 
ant In  error. 

LUMPKIN',  P.  J.  An  equitable  petition 
was  filed  by  A.  M.  Walker  against  the  mort- 
gage company  and  Riley,  as  sheriff,  to  enjoin 
the  enforcement  of  a  writ  of  possession  which 
liad  I>een  issued  in  favor  of  the  mortgage  com- 
pany and  against  Alice  J.  Walker,  the  plaln- 
tifTs  wife.  At  the  conclusion  of  the  testimony 
the  conrt  directed  a  verdict  in  favor  of  the 
plaintiff.  The  mortgage  company  thereupon 
made  a  motion  for  a  new  trial,  which  was 
OToruIed,  and  It  excepted.  In  its  bill  of  ex- 
ceptions it  assigns  error  not  only  upon  the  re- 
fnsal  of  the  judge  to  grant  this  motion,  but 
also  upon  various  rulings  made  during  the 
progress  of  the  trial,  which  terminated  on  the 
Sth  day  of  October,  1901.  The  motion  for  a 
new  trial  was  overruled  on  November  16, 
1901.  The  bill  of  exceptions  Is  dated  Novem- 
ber 23,  1901,  and  recites  that  It  was  tendered 
to  the  presiding  judge  "within  twenty  days 
ftom  the  overruling  of  said  motion."  But  nei- 
ther the  bill  of  exceptions  nor  the  record  dis- 
closes when  the  term  of  the  court  at  which 
the  case  was  tried  finally  adjourned,  nor  is 
it  in  any  way  made  to  appear  that  this  term 
of  the  court  continued  for  more  than  30  days. 

1.  The  first  question  presented  for  our  con- 
sideration is  whether  or  not,  in  view  of  the 
facts  Just  stated,  this  court  has  jurisdiction 
to  pass  upon  any  of  the  assignments  of  error 
made  in  the  bill  of  exceptions,  save  that  re- 


lating to  the  overruling  of  the  motion  for  a 
new  trial  "A  direct  assignment  of  aror  up- 
on a  ruling  made  during  the  progress  of  a 
trial  comes  too  late  if  for  the  first  time  pre- 
sented In  a  bill  of  exceptions  sued  out  more 
than  thirty  days  after  the  adjournment  of 
the  term  at  which  such  ruling  was  made." 
Heery  t.  Burkhalter.  113  Ga.  1043,  39  S.  B. 
406.  So  the  sole  point  to  be  determined  is, 
"Should  this  court  presume  that  a  bill  of  ex- 
ceptions is  In  time  when  nothing  to  the  con- 
trary appears,  or  must  It  afilrmatirely  appear 
that  the  bill  of  exceptions  was  tendered  with- 
in the  time  prescribed  by  law?"  This  in- 
quiry arose  In  the  case  of  Evans  v.  State,  112 
Ga.  763,  38  S.  p.  7S;  and,  in  disposing  there- 
of, Chief  Justice  Simmons,  who  delivered  the 
opinion  of  the  court,  cited  numerous  prior  de- 
cisions to  the  effect  that  the  all-important  ju- 
risdictional fact  just  referred  to  was  not  a 
legitimate  subject-matter  of  bare  presump- 
tion, but  that  when  it  was  not  made  to  af- 
firmatively appear,  either  from  the  bill  of  ex- 
ceptions, or  the  transcript  of  the  record  ac- 
companying the  same,  the  writ  of  error  must 
needs  be  dismissed.  See,  also,  Bourquin  v. 
Bourquln.  110  Ga.  440,  35  S.  E.  710.  It  does 
affirmatively  appear  in  the  present  case  that 
the  exception  to  the  overruling  of  the  motion 
for  a  new  trial  was  made  in  time;  so  the 
proper  practice  to  be  pursued  is  not  to  dis- 
miss the  writ  of  error  because  the  other  as- 
signments of  error  do  not  stand  upon  the 
same  footing,  but  to  Ignore  them,  and  deal 
alone  with  that  which  is  properly  before  us 
for  consideration.  Collins  t.  Carr,  112  Ga. 
868,  38  8.  E.  346. 

2.  In  the  motion  for  a  new  trial,  complaint 
is  made  that  the  court  erred  in  rejecting  cer- 
tain documentary  evidence.  This  evidence 
was  Improperly  excluded.  The  case,  in  brief, 
was  as  follows:  Walker,  as  will  have  been 
seen,  was  seeking  to  enjoin  the  mortgage  com- 
pany from  enforcing  a  writ  of  possession 
which  bad  been  issued  in  its  favor  as  the  re- 
sult of  an  action  of  ejectment  brought  by  it 
against  Walker's  wife,  and  in  which  a  Judg- 
ment had  been  rendered  in  favor  of  the  mort- 
gage company.  The  theory  of  Walker's  peti- 
tion was  that  the  land  in  dispute  was  In  his 
possession  as  the  head  of  a  family,  under  and 
by  virtue  of  a  homestead  which  had  been 
duly  set  apart  The  documentary  evidence 
tended  to  show  that,  after  the  homestead  had 
been  set  apart,  it  was  sold  by  the  sheriff  un- 
der an  execution  against  Walker  based  upon 
a  Judgment  to  which  the  homestead  was  sub- 
ject; that  one  Waters  was  the  purchaser  at 
the  sheriff's  sale;  and  that  he  had  conveyed 
the  land  to  Mrs.  Walker.  Obviously,  the  de- 
fendant should  have  been  allowed  to  prove 
these  facts  by  any  competent  evidence. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 
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SOUTHERN   MUT.  INS.   CO.   T.   HUDSON 
et  al. 

(Supreme  Court  of  Georgia.    June  7,  1902.) 

SECOND     APPEAL— LAW     OP     THE     CASE— RE- 
VIEW—INSURANCE— INCREASE  OF 
RISK— EVIDENCE. 

1.  The  rulings  lieretofore  made  In  tliis  case 
to  the  effect  that  the  eyidence  introduced  by 
the  plaintiff  on  the  first  trial  was  sufScient  to 
require  the  submission  to  the  jury  of  the  ques- 
tion whelher  or  not  there  had  been  such  neg- 
ligent use  of  the  property  aa  to  materially  in- 
crease the  risk  of  insurance,  and  to  cause  the 
damage,  are  now  the  law  of  this  case,  and 
cannot  now  be  reviewed  or  reversed.  Prac- 
tically the  same  evidence  for  the  plaintiff  ap- 
pears in  the  present  record,  and,  in  return.ng  a 
verdict  for  the  plaintiff,  the  jury  determined 
that  such  use  did  not  materially  increase  the 
rislc.  This  verdict  having  been  approved  by 
the  trial  judge  by  his  refusal  to  set  it  aside, 
this  court  cannot  reverse  that  judgment  on  the 
ground  that  the  verdict  ia  contrary  to  evidence 
and  against  the  law. 

2.  There  was  no  error  in  excluding  the  tes- 
timony of  the  witnesses  who  were  asked  their 
opinions  whether  named  acts  of  the  plaintiff 
increased  the  risk  of  fire  to  the  dwelling  house 
which  was  burned.  The  facts  set  out  in  the 
question  were  not  only  capable  of  being  clear- 
ly detailed  and  described  to  the  jury,  but  they 
were  actually  so  detailed  and  described;  and 
the  matter  under  examination  was  not,  there- 
fore, such  as  rendered  the  opinion  of  witness- 
es admissible,  as  an  exception  to  the  general 
rule  which  declares  opinions  to  be  Inadmissible 
in  evidence. 

(Syllabus  by  the  0>nrt) 

Error  from  superior  court,  Hall  coonty; 
J.  B.  Estes,  Judge. 

Action  by  J.  W.  Hudson  and  others  against 
the  Southern  Mutual  Insurance  Ooiupany. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Erwln  &  Erwln,  S.  C.  Dnnlap,  and  H.  H. 
Dean,  for  plaintiff  In  error.  W.  R.  Ham- 
mond, for  defendants  in  error. 

LITTLE,  J.  1.  In  107  Ga.  297,  33  S.  H. 
78,  45  L.  R.  A.  204,  73  Am.  St.  Rep.  122,  this 
court  reversed  the  Judgment  of  the  trial 
judge,  who  granted  a  nonsuit  when  this  case 
was  first  tried  in  the  superior  court;  and  in 
113  Ga.  4^,  38  S.  E.  964,  appear  our  rulings 
by  which  a  new  trial  was  granted  to  the  in- 
surance company,  for  errors  committed  by 
the  judge  on  the  second  trial  of  the  case.  It 
has  been  tried  again,  the  plaintiff  securing 
a  verdict.  The  Judge  again  overruled  a  mo- 
tion for  a  new  trial,  the  insurance  company 
excepted,  and  for  the  third  time  we  are  to 
determine  whether  or  not  any  such  errors 
were  committed  as  require  or  authorize  a  re- 
versal of  the  judgment  rendered  In  the  su- 
perior court  It  may  be  that  the  evidence  in 
the  case  is,  to  a  certain  extent,  different  from 
that  which  appeared  in  the  two  previous  rec- 
ords; but  whether  so  or  not,  the  evidence 
now  before  us,  under  the  rulings  made  in  107 
Ga.  297,  33  S.  E.  78,  45  L.  R.  A.  204,  73  Am. 
St  Rep.  122,  raised  Issues  of  fact  to  be  de- 
termined by  a  jury,  and  under  those  rulings 

f  >.  See  Evidence,  vol.  20,  Cent.  Dig.  i  2220, 


the  findings  of  fact  made  by  the  Jury  under 
the  evidence  In  the  present  record  must 
stand.  Considering  the  evidence  which  was 
then  submitted,  we  ruled  In  1<>7  Ga.  297,  33 
S.  a  78,  45  L.  B.  A.  204,  73  Am.  St  Rep. 
122,  that  there  was  sufficient  testimony  In- 
troduced by  the  plaintiff  to  require  the  sub- 
mission to  the  Jury  of  the  issues  of  fact  as 
to  whether  or  not  there  had  been  such  negli- 
gent use  of  the  property  as  to  materially  in- 
crease the  risk  of  Insurance,  and  to  cause 
the  damage  complained  of.  Conceding  ttiat 
the  evidence  of  such  negligent  use  of  the 
property  insured,  as  it  appears  in  tbe  present 
record,  has  been  materially  strengthened, 
there  still  remains  the  particular  evidence 
on  the  part  of  the  plaintiff  which  then  in- 
fluenced this  court  to  declare  that  it  raised  an 
issue  of  fact  as  to  whether  the  acts  of  the 
plaintiff  materially  increased  the  risk  of  in- 
surance and  caused  the  damage.  (Conse- 
quently that  decision  must  be  taken  and  held 
as  res  adjudlcata  of  the  point  that  the  court 
could  not,  as  a  matter  of  law,  say  that  the 
use  of  the  property  as  made  by  the  hjsured 
materially  increased  tbe  risk  and  caused  the 
damage.  It  may  be  that  we  were  not  correct 
In  our  ruling  there  made,  that  the  judge  err- 
ed in  granting  a  nonsuit  Subsequent  refiec- 
tlon  and  renewed  investigation  of  the  facts 
have  at  least  caused  some  of  us  to  doubt 
whether  there  was  then  sufficient  evidence  in- 
troduced by  the  plaintiff  to  require  the  8ul>- 
misslon  to  the  Jury  of  the  issue  of  fact  as  to 
whether  or  not  there  had  been  such  negligent 
use  of  the  property  In  question  as  to  material- 
ly Increase  the  risk  of  insurance  and  to  cause 
the  damage.  But  that  ruling  is  now  the  set- 
tled law  of  this  case,  whenever  the  evidence 
which  was  submitted  by  the  plaintiff  on  the 
first  trial  appears.  That  same  evidence  prac- 
tically appears  in  the  record  now  before  us, 
and,  as  it  does,  we  are  not  at  ltt)erty  now 
either  to  consider  or  pass  upon  the  point  that 
such  evidence  was,  as  a  matter  of  law,  in- 
sufficient to  form  the  basis  of  a  verdict  that 
the  plaintiff  was  so  negligent  in  the  use  of 
tbe  property  as  to  Increase  the  risk  and  cause 
the  damage,  when  the  jury  have  found  to  tbe 
contrary. 

2.  Error  is  further  assigned  in  the  refusal 
of  the  trial  judge  to  allow  two  witnesses 
on  cross-examination  to  answer  a  certain 
hypothetical  question  propounded  to  each, 
to  wit,  whether,  in  the  opinion  of  the  wit- 
nesses, certain  acts  done  by  tbe  plaintiff  in- 
creased the  risk  of  fire  to  tbe  dwelling  house 
of  plaintiff,  which  was  consumed.  The  acts 
referred  to  were  founded  on  the  evidence  in 
the  case,  and  were  the  hauling  of  a  quantity 
of  wheat  to  thrash,  then  putting  a  wood- 
burning  engine,  without  a  spark  arrester, 
not  further  than  84  feet  from  the  house, 
then  firing  up  the  engine  with  wood,  and 
putting  the  separator  nearly  halfway  be- 
tween the  bouse  and  tbe  engine,  and  pro- 
ceeding to  thrash  the  grain,  placing  the 
straw  at  from  about  16  to  80  feet  of  the 
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house,  wben  the  engine,  being  used,  emitted 
sparks  of  fire,  flying  Into  the  air,  and  flying 
where  they  might  drift,  etc.  At  the  time 
this  qaestion  was  propounded,  counsel  for 
the  defendant  stated  that  he  expected  to 
prove  by  the  witnesses  that  the  facts  enu- 
merated would.  In  their  opinion.  Increase  the 
risk  of  fire  to  that  house,  and  that  be  also 
expected  that  the  witnesses  would  give  their 
reasons  for  such  opinion.  The  question  was 
objected  to  by  counsel  for  the  plaintiff,  and 
the  court  sustained  the  objection,  on  the 
ground  that  that  was  a  matter  to  be  deter- 
mined by  the  jury  from  the  facts,  and  not 
from  the  opinions  of  witnesses.  So  the  na- 
ked question  Is  presented  whether  the  opin- 
ion of  a  witness,  wben  be  gives  reasons 
therefor,  is  admissible  as  evidence  to  prove 
the  fact  tbat  the  acts  Indicated  in  the  ques- 
tion increased  the  risk  of  fire.  When  the 
case  was  here  the  second  time,  as  will  be 
seen  by  reference  to  113  6a.  434,  38  S.  E. 
964,  the  question  was  made  whether  the  ex- 
clusion of  an  answer  to  a  question  which 
was  similar  in  some,  but  not  in  all,  respects 
to  the  one  we  are  now  considering,  was  er- 
ror. Our  conclusion  was  that,  where  the 
question  under  examination  was  one  of  opin- 
ion, any  witness  might  testify  as  to  his  opin- 
ion, giving  his  reasons  therefor,  but  a  ques- 
tion seeking  to  elldt  an  opinion  should  not 
be  so  framed  as  to  require  the  witness  to 
review  the  testimony  given  by  other  witness- 
es in  tlie  case.  The  question  there  dealt  with 
was  not  only  hypothetical,  but  In  reference 
to  the  facts  stated  It  contained  this  addition- 
al clause:  "All  as  detailed  by  the  witnesses 
on  tbe  stand  in  your  presence  in  this  case." 
In  dealing  with  the  admissibility  of  the  an- 
swer to  that  question,  this  court  confined  its 
rulings  to  the  question  as  a  whole,  without 
determining  that  the  question  then  in  issue 
was  one  in  which  opinions  were  admissible. 
We  simply  determined  the  proposition  of 
law  tbat,  where  the  question  was  one  of 
opinion,  a  witness  might  testify  in  answer  to 
such  qnestion  as  to  bla  opinion,  if  he  gave 
bis  reasons  for  such  opinion,  but  a  question 
whlcb  sought  to  elicit  an  opinion  should  not 
be  so  framed  as  to  require  the  witnesses  to 
review  the  testimony  given  by  the  other  wit- 
nesses in  the  case;  and  we  therefore  held 
tbat  an  answer  to  tbe  question  so  framed 
was,  for  tbe  reason  indicated,  admissible. 
We  by  no  means  decided  that  the  question 
then  under  examination  was  one  of  opinion, 
but,  even  had  It  been,  that  It  was  not  prop- 
erly framed,  because  of  the  reference  to  the 
evidence  given  by  other  witnesses  in  the 
case.  When  considered  In  this  light,  nothing 
will  be  found  either  in  the  headnotes  or  the 
opinion  which  indicates  a  conclusion  on  the 
part  of  this  court  that  the  question  under 
examination  there  was  one  In  which  the 
opinion  of  the  witness  on  a  hypothetical 
qnestion  was  admissible.  In  the  case  of 
Mayor,  etc.,  v.  Wood,  114  Ga.  370,  40  S.  E. 
239,  vblcb  was  an  action  against  a  munic- 


ipal corporation  to  recover  damages  alleged 
to  have  been  sustained  in  consequence  of 
physical  injuries  due  to  the  defective  and 
unsafe  condition  of  a.  part  of  one  of  the 
streets  of  the  city,  these  questions  were  ask- 
ed: "Was  not  that  street  broad  enough  and 
wide  enough  at  tbat  point,  and  on  out,  for  all 
reasonable  purposes?"  "I  will  ask  you  your 
opinion  as  to  whether  or  not  that  place 
was  dangerous?"  It  was  ruled  by  this  court 
that  there  was  no  error  In  excluding  the 
answer  to  either  of  these  questions,  because 
each  sought  an  expression  of  opinion  from 
the  witnesses.  In  dealing  with  this  subject, 
Mr.  Justice  Fish  said:  "As  a  general  rule, 
a  witness  should  be  confined  to  a  statement 
of  facts,  his  opinions  being  irrelevant  and 
Inadmissible.  It  Is  the  peculiar  province  of 
the  jury  to  draw  deductions  and  form  con- 
clusions from  the  facts  shown  by  the  evi- 
dence, and  it  is  only  from  the  necessity  of 
the  case  that  a  witness  Is  allowed  to  give 
bis  opinion  to  aid  tbe  jury  in  an-iving  at  a 
correct  conclusion  upon  the  facts  before 
them.  Thus  experts  on  questions  relating 
to  a  particular  art  or  science,  or  which  come 
imder  the  observation  and  experience  of 
persons  engaged  in  a  particular  profession, 
trade,  or  occupation,  who,  from  their  supe- 
rior facilities  and  experience,  are  better 
qualified  than  ordinary  jurors  to  form  cor- 
rect conclusions  thereon,  are  permitted  to 
give  their  opinions  to  the  jury,  based  upon 
given  facts  which  they  have  testified  to 
themselves,  have  beard  others  testify  to  la 
the  case,  or  whlcb  have  been  hypothetically 
stated  to  them.  And  in  this  state,  at  least, 
where  the  question  under  consideration  la 
a  proper  one  to  be  Illustrated  by  the  opinion 
of  an  expert,  one  who  Is  not  an  expert  may 
give  bis  opinion  tb^eon,  provided  he  tes- 
tifies to  the  facts  upon  whlcb  such  opinion 
Is  based;"  citing  Ballroad  Ca  v.  Dorsey,  68 
Oa.  228;  Railroad  v.  Ooggln,  73  Oa.  689.  Mr. 
Justice  Fish  also  quoted  rule  63  from  Law- 
son,  Exp.  Ev.  505,  In  these  words:  "The 
opinions  of  an  ordinary  witness,  derived 
from  observation,  are  admissible  In  evidence 
when,  from  the  nature  of  the  subject  under 
Investigation,  no  better  evidence  can  be  ob- 
tained, or  the  facts  cannot  otherwise  be  pre- 
sented to  tbe  tribunal;  e.  g.,  questions  re- 
lating to  time,  number,  dimensions,  height, 
speed,  distance,  or  tbe  like."  He  also  quoted 
the  following  from  Town  of  Cavendish  v. 
Town  of  Troy,  41  Vt  107,  with  approval: 
"AVhere  the  witness  has  bad  tbe  means  of 
personal  observation,  and  tbe  facts  and  clr^ 
cumstances  which  lead  the  mind  of  tbe  wit- 
ness to  a  conclusion  are  Incapable  of  being 
detailed  and  described  so  as  to  enable  any 
one  but  the  observer  himself  to  form  an  In- 
telligent conclusion  from  them,  tbe  witness 
Is  often  allowed  to  add  his  opinion,  or  the 
conclusion  of  his  own  mind."  The  following 
rule  in  ClifTord  v.  Richardson,  18  Vt.  62G,  Is 
also  quoted:  "When  all  the  pertinent  facts 
can  be  sufficiently  detailed  and  described, 
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■nd  when  the  triors  are  supposed  to  be  able 
to  form  correct  conclusions  without  the  aid 
of  opinion  or  Judgment  from  others,  no  ex- 
ception to  the  rule  Is  allowed."  The  ruling 
of  this  court  In  the  case  then  under  consid- 
eration was  as  follows:  "The  opinion  of  a 
witness  is  not  admissible  in  evidence  when 
all  the  facts  and  circumstances  are  capable 
of  being  clearly  detailed  and  described,  so 
that  the  Jurors  may  be  able  readily  to  form 
correct  conclusions  therefrom."  For  a  rery 
comprehensive  and  valuable  treatise  on  the 
rule  for  the  admission  in  evidence  of  the 
opinions  of  witnesses,  see  1  Greenl.  Ev.  (16th 
Ed.)  p.  540.  Under  the  ruling  made  by  this 
court  in  the  case  above  cited,  it  is  clear 
that  the  court  committed  no  error  in  exclud- 
ing the  opinion  of  the  witnesses  who  were 
asked  if  the  acts  stated  in  the  question 
would  increase  the  risk  of  fire  to  the  dwell- 
ing house,  as  the  facts  and  circumstances 
upon  which  the  witness  must  have  based  his 
opinion  were  not  only  capable  of  being,  but, 
as  a  matter  of  fact,  were,  clearly  detailed 
and  described  in  the  evidence  of  other  wit- 
nesses who  testified  in  the  case;  and  from 
these  facts  and  circumstances  the  Jurors 
could  as  readily  have  drawn  conclusions  as 
could  these  witnesses.  Their  opinions  could 
have  added  nothing  to  the  facts  in  evidence. 
It  was  the  Judgment  and  opinion  of  the  Ju- 
rors from  those  facts  which  should  have 
been  the  basis  of  their  verdict,  and  not  the 
conclusions  of  witnesses  who,  without  any 
knowledge  of  the  facts,  merely  had  opinions 
for  themselves  as  to  whether  the  risk  was 
Increased;  and  the  matter  to  be  determined 
could  only  properly  have  been  determined 
from  the  facts,  and  not  from  the  opinions 
of  witnesses.  These  remarks  are  applicable 
to  the  fourth  and  fifth  grounds  of  the 
amended  motion  for  new  trial,  and  neither 
of  these  grounds  presents  a  good  cause  for 
setting  aside  the  verdict  which  was  ren- 
dered; nor  do  we  find  that  any  error  was 
committed  by  the  trial  Judge  which  requires 
a  reversal  of  his  Judgment. 

Judgment  aflOrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness,  and  COBB,  J,  disquali- 
fied. 


OWENS  T,  READ  PHOSPHATE  CO. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

WRIT    OP    ERROR— ELECTION— DISMISSAIi. 

Where  a  plaintiff  brings  suit  and  recovers 
a  money  judgment  against  a  defendant  in  an 
amount  less  than  he  claims,  and  then  files  a 
UU  of  exceptions  alleging  that  errors  were 
committed  on  the  trial  in  which  the  judgment 
was  rendered,  but  snbsequentl^  has  execution 
issued  on  bis  judgment  and  leTied  on  the  prop- 
erty of  the  defendant,  and  the  same  is  paid 
off  and  discharged  by  the  defendant,  such 
plaintiff  cannot  afterwards  prosecute  hia  writ 
of  error  In   this  court.     Having   coerced   the 

Eayment  of  his  judgment,  he  will  be  held  to 
ave   elected   to   take  it   as  rendered.     When 
■Bch  facts  are  made  to  appear  to  this  court,  the 


writ  of  error  will  b«  dismissed.    Saiiott,  App. 
Proc.  I  150,  and  cases  cited  in  note  3,  p.  126;  2 
Cycl.  Law  &  Proc.  6S2,  and  numerous  cases 
cited  in  note  76,  p.  653. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Marion  county; 
W.  B.  Butt,  Judge. 

Action  by  C.  F.  Owens  against  the  Read 
Phosphate  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Dismissed. 

W.  D.  Crawford  and  Simon  Blue,  for  pialn- 
tltr  in  error.  J.  H.  Lumpkin  and  J.  J.  Dun- 
bam,  for  defendant  in  error. 

PER  CURIAM.    Writ  of  error  dlsmlBsed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


TRAMMELL  v.  MALLORT  et  aL 
(Supreme  Court  of  Georgia.    June  10.  X0QI2.) 

TROVER-ANSWBS-TENDBR    BT    DBFSNOANT 
—VERDICT. 

L  When  the  defendant  in  an  action  of  trov- 
er for  the  recovery  of  personalty  and  iu  iiire, 
at  the  first  term,  tenders  the  proi>erty  raed  for. 
and  files  an  answer  disclaiming  title  thereto, 
and  in  such  answer  also  alleges  that  the 
property  was  worth  nothing  for  hire,  and  that 
uo  demand  was  made  before  suit,  and  also  sets 
up  facts  showing  that  there  has  lieeo  no  con- 
version, such  answer  substantially  meets  the 
reouiremeuts  of  section  3897  of  the  Civil  Ctode, 
and  the  plaintiff  cannot  have  a  money  verdict 
for  the  value  of  the  property,  but  the  trial 
should  proceed  for  the  purpose  of  determining 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover hire  and  costs. 

2.  Where,  in  such  a  case,  the  property  sued 
for  consists  of  ctmibrous  articles,  such  as  an 
engine  and  boiler  and  cotton  gin,  and  the  plain- 
tiff is  a  nonresident  of  the  county  iu  which  the 
same  is  situated,  a  bona  fide  offer  to  deliver 
the  property  at  any  railroad  station  in  tliat 
county  which  the  plaintiff  may  select  is  saffi- 
deut  to  constitute  a  proper  tender, 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Worth  county; 
W.  N.  Spence,  Judge. 

Action  by  Mallory  Bros.  &  Co.  against  J. 
W.  TrammelL  Judgment  for  plalntifCs.  De- 
fendant brings  error.    Reversed. 

Frank  Park,  for  plaintiff  in  error.  D.  B. 
Pope  &  Son,  for  defendants  in  error. 

FISH,  J.  Mallory  Bros.  &  Co.  brought  an 
action  of  ball  trover  against  J.  W.  Traui- 
mell,  to  recover  an  engine,  boiler,  and  cotton 
gin  and  hire  for  the  same.  At  the  first  term 
the  defendant  tendered  to  the  plaintiffs  the 
property  sued  for,  and  filed  an  answer  dis- 
claiming title  thereto,  and  alleghig  that  the 
property  was  worth  nothing  for  hire,  that 
no  demand  for  the  property  had  been  made 
upon  him  prior  to  the  filing  of  the  suit,  and 
setting  up  facts  showing  that  there  had  been 
no  conversion.  Upon  the  trial  the  defendant 
insisted  that.  In  view  of  his  tender  and  dis- 
claimer of  title  at  the  first  term,  the  only 
issue  to  be  tried  was  as  to  whether  any 
hire  or  costs  should  be  recovered  by  the 
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plaintiffs,  and  requested  the  court  to  submit 
that  Issue  only  to  the  Jury.  The  court  de- 
clined to  comply  vlth  this  request,  and  de- 
fendant excepted.  It  appeared  upon  the  trial 
that  plaintiffs  had  sold  the  property  sued  for 
to  defendant,  on  credit,  taking  his  notes  for 
the  purchase  money;  the  notes  reciting  that 
title  to  the  property  should  remain  in  the 
plaintiffs  till  all  the  purchase  price  should 
be  paid.  The  evidence  submitted  In  behalf 
of  the  defendant  tended  to  show  that  the  gin 
was  practically  worthless,  and  that,  on  this 
account,  defendant  was  unable  to  run  the 
machinery  for  ginning  cotton,  the  purpose 
for  which  it  was  bought  It  also  appeared 
that  the  defendant,  after  full  knowledge  of 
the  alleged  defects  In  the  machinery,  re- 
newed the  purchase-money  notes,  which  were 
in  evidence,  and  gave  additional  security  for 
their  payment.  There  was  no  evidence  ei- 
ther of  a  demand  upon  the  defendant  for 
the  property,  or  of  an  actual  conversion  of 
the  same  by  him,  before  suit  After  all  the 
evidence  was  submitted,  the  plaintiffs  asked 
for  a  verdict  for  the  amount  appearing  to  be 
due  on  the  renewal  notes  for  the  purchaso 
money,  and  the  court  dh-ected  a  verdict  In 
accordance  with  this  request.  Defendant  ex- 
cepted to  such  direction  upon  various  grounds. 
We  deem  It  necessary  to  deal  with  only 
one  of  these  grounds  of  exception,  viz.,  that 
after  tender  and  disclaimer  of  title  made  by 
defendant  at  the  first  term,  together  with 
the  allegations  in  his  answer  then  filed,  to 
Q>e  effect  that  the  property  was  worth  noth- 
ing for  hire,  and  that  no  demand  for  the 
property  had  been  made,  and  there  had  been 
no  conversion,  the  trial  could  proceed  for 
the  purpose  of  determining  only  whether  or 
not  the  plaintiffs  were  entitled  to  recover 
hire  and  costs.  We  think  this  exception  well 
taken.  Section  3897  of  the  Civil  Code  de- 
clares: "In  all  actions  for  the  recovery  of 
personal  property,  if  the  defendant  at  tlie 
first  term  will  tender  the  property  to  the 
plaintiff,  together  with  reasonable  hire  for 
the  same  since  the  conversion,  disclalmiiip; 
all  claim  of  title,  the  costs  of  the  action  shall 
be  paid  by  the  plaintiff,  unless  be  can  prove 
a  previons  demand  of  the  defendant,  and  a 
refusal  to  deliver  It  up."  The  defendant 
snbstantlally  met  the  requirements  of  this 
section.  At  the  first  term  he  filed  an  answer 
In  which  be  expressly  disclaimed  all  claim 
of  title  to  the  property  sued  for,  and  ten- 
dered It  to  the  plaintiffs,  offering  and  agree- 
ing, as  it  was  Impracticable  to  bring  it  into 
court,  to  place  it  free  on  board  the  cars  at 
any  railway  station  in  Worth  county  the 
plaintiffs  might  designate.  The  property  wiib 
ciunbrous,  and  it  appeared  that  the  plalntitTs 
did  not  reside  in  Worth  county,  where  tho 
property  was  situated,  and  where  the  suit 
was  pending,  but  In  Bibb  county.  Under 
tbe  circumstances,  we  think  this  was  a  good 
tender.  Civ.  Code,  i  3729.  It  is  true  that 
defendant  did  not  tender  reasonable  hire  fur 
tbe  property  "since  tlie  conversion,"  but  be 


alleged,  as  a  reason  for  his  failure  to  do  so. 
that  the  property  was  worth  nothing  for  hire, 
that  there  had  been  no  demand  made  upon 
him  for  the  property,  and  that  there  had  been 
no  conversion  of  It.  If  there  had  been  no- 
conversion,  or  if  the  property  was  worth 
nothing  for  hire,  the  plaintiffs  could  not  re- 
cover hire.  Under  section  5335  of  the  Civil 
Code,  the  plaintiff  In  an  action  to  recover 
personal  property  may  say,  upon  the  trial, 
whether  he  will  accept  an  alternative  verdict 
for  the  property  or  Its  value,  or  whether  he 
will  demand  a  verdict  for  the  damages  alone, 
or  for  the  property  alone  and  Its  hire,  if 
any:  and  it  is  the  duty  of  the  court  to  in- 
struct the  Jury,  if  they  believe  the  plaintiff 
entitled  to  recover,  to  render  the  verdict  a* 
the  plaintiff  may  thus  elect.  But  this  sec- 
tion must  be  construed  in  connection  wlcb 
section  3897,  and  where  the  action  is  to  re> 
cover  the  property  and  its  hire,  and  the  de- 
fendant, at  the  first  term,  tenders  the  prop- 
erty to  the  plaintiff,  together  with  reason- 
able hire  for  the  same  since  the  conversion, 
disclaiming  all  claim  of  title,  the  costs  of 
the  action  shall  be  paid  by  the  plaintiff,  un- 
less he  can  prove  a  previous  demand  of  the 
defendant,  and  a  refusal  to  deliver  up. 
Where,  in  such  a  case,  the  defendant  hav 
compiled,  at  the  first  term,  with  the  pro- 
visions of  section  8897,  and  thereby  has  be- 
come entitled  to  the  rights  therein  confened, 
he  cannot  thereafter  be  devested  of  sucb 
rights  by  the  plaintiff,  at  the  trial  term,  elect- 
ing to  take  a  verdict  for  damages,  instead 
of  one  for  the  property  and  its  hire.  Where 
the  defendant  falls  to  comply  with  section 
3807,  then  the  piamtlff  may  elect  as  to  tbe 
verdict  he  will  take,  in  the  event  of  re- 
covery, as  provided  In  section  6335.  From 
the  foregoing,  it  follows  that  tbe  court  erred 
in  directing  the  verdict  complained  of,  and 
in  not  limiting  the  Issue  to  be  tried  by  the 
Jury  to  the  question  whether  or  not  tbe 
plaintiffs  were  entitled  to  recover  hire  and 
costs. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


DAVIS  T.  MAYOR,  ETC.,  OF  CITY  OP 

CORDEIia 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

MUNICIPAL   CORPORATION— RBMOVAli    OP    OP- 

PICER— ACTION  FOR  SALARY. 

If  a  mmilcipal  officer  la  removed  from  his 
office  by  the  city  council,  and  thereafter  brings 
an  action  against  the  municipality  for  his  sal- 
ary, claiming  that  he  was  unlawfully  removed, 
the  manidpaiity  is  not  confined  in  its  defense 
to  the  cause  of  removal  specified  in  tbe  reso- 
lution removing  him.  but  may  plead  and  prove 
other  matters  sufficient  in  law  to  justify  the 
removal. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
W.  H.  Feltcn,  Jr.,  Judge. 
Action  by  J.  M.  Davis  against  tbe  mayor. 
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etc.,  of  the  dty  of  Gordele.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed, 

Shlpp  &  Sheppard,  for  plaintiff  In  error. 
S.  B.  Fields,  for  defendant  In  error. 

SIMMONS,  a  J.  In  January,  1900,  Davla 
was  elected  clerk  and  treasurer  of  the  city  of 
Gordele.  In  February  thereafter  a  majority 
of  the  city  council  adopted  a  resolution  which, 
after  reciting  that  Davis  bad  been  an  alder- 
man at  the  time  of  his  election,  and  had  par- 
ticipated therein,  and  that  he  was  therefore 
Ineligible,  under  section  739  of  the  Political 
Code,  to  bold  his  office,  declared  the  ofQce  va- 
cant The  council  thereupon  elected  another 
clerk  and  treasurer  to  fill  the  unexpired  term 
of  Davis,  and  the  latter  was  no  longer  allow- 
ed to  fill  the  office.  After  the  expiration  of 
the  term  for  which  he  bad  been  elected,  Da- 
vis brought  suit  to  recover  bis  salary  for  the 
full  term.  The  defendant  answered  by  deny- 
ing all  the  material  allegations  as  to  the  mer- 
its, and  pleaded  specially  that  the  plaintiff 
had  been  rightfully  discharged,  because  be 
was  not  competent  to  fill  the  office  or  dis- 
cbarge its  duties,  and  also  that  he  was  an  al- 
derman at  the  time  he  was  elected,  and  was 
therefore  Ineligible.  At  the  trial  of  tbe  case 
the  plaintiff  testified  as  to  taking  the  oath  of 
office  and  giving  bond,  and  that  he  was  com- 
petent to  discharge  the  duties  of  the  office, 
and  had  done  so  until  removed.  He  also 
testified  that  be  had  received  his  salary  up  to 
the  time  of  his  removal.  Tbe  defendant  in- 
troduced evidence  tending  to  show  that  the 
plaintiff  was  not  competent  to  perform  tbe 
duties  of  the  office,  and  had  not  properly 
performed  them  while  he  was  In  office.  It 
also  introduced  a  resolution  of  the  city  coun- 
cil in  which  it  was  recited  that  Davis  had 
been  an  alderman  at  the  time  of  his  election, 
and  participated  therein,  and  was  therefore 
Ineligible,  and  the  office  was  vacant;  also  a 
resolution  showing  tbe  election  of  another 
in  the  place  of  Davis  to  fill  the  unexpired 
term.  It  was  also  shown  by  Davis  that  the 
term  of  office  for  which  he  had  been  elected 
was  12  months.  The  Jury  found  for  the  de- 
fendant The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overruled.  He  ex- 
cepted. This  motion  complained  princli>ally 
of  the  admission  of  certain  evidence  over  the 
objections  of  the  plaintiff.  This  evidence 
was  the  testimony  of  two  of  the  aldermen  to 
the  effect  that  Davis  was  Incompetent  to  dis- 
charge the  duties  of  the  office,  and  had  not 
properly  performed  them.  Complaint  was  al- 
so made  of  the  admission  over  objection  of 
the  minutes  of  the  city  council  showing  the 
cause  of  his  removal. 

We  think  that  there  was  no  error  in  the 
admission  of  any  of  this  evidence.  The  min- 
utes showed  that  the  plaintiff  had  been  re- 
moved formally  by  a  resolution  of  council. 
They  also  showed  that  he  was  removed  be- 
cause, In  the  opinion  of  a  majority  of  the 


conncil,  he  was  Ineligible  to  hold  the  office. 
The  fact  recited,  that  he  was  an  alderman  at 
the  thne  of  his  election,  would  not  Itself 
have  Justified  his  removal,  for  section  739  of 
the  Political  Code,  as  amended  by  the  act 
of  1899.  p.  26  (Van  Epps'  Code  Supp.  S  6132), 
expressly  provides  that  nothing  therein  shall 
render  an  alderman  Ineligible  to  be  elected 
during  his  term  of  office  to  serve  in  another 
municipal  office  in  a  term  Immediately  suc- 
ceeding his  term  as  alderman.  If  the  resolu- 
tion contained  In  the  minutes  had  gone  fur- 
ther, and  declared  that  Davis  was  then  an  al- 
derman, at  the  time  of  his  removal,  or  that  his 
term  as  alderman  had  not  expired  until  after 
the  commencement  of  his  term  as  clerk  and 
treasurer,  it  would,  of  comrse,  have  shown  a 
sufficient  reason  for  bis  removaL  The  rec- 
ord, however,  is  utterly  silent  as  to  whether 
Davis  was  an  alderman  at  the  time  of  his  re- 
moval, or  whether  his  term  had  expired  be- 
fore he  qualified  as  clerk  and  treasurer.  Xo 
sufficient  reason  for  his  removal  was,  there- 
fore stated  in  the  resolution  of  removal.  Tbe 
city,  however,  bad  a  right  to  show.  In  a 
suit  by  him  against  it  for  his  salary,  that 
there  was  sufficient  legal  cause  for  his  remov- 
al, other  than  the  Invalid  cause  shown  In 
the  resolution.  Had  his  removal  been  a 
Judicial  act  on  tbe  part  of  the  council,  and  he 
bad  sued  out  a  writ  of  certiorari  On  the 
ground  that  the  reasons  alleged  were  not  suf- 
ficient to  authorize  his  removal,  tbe  city 
would  in  such  a  proceeding  have  been  limited 
to  the  reasons  specified  in  the  rescriution  of 
removal.  But  when  he  acquiesced  in  the  min- 
isterial act  of  removal,  and  then  brought  suit 
for  his  salary,  the  city  Is  not  restricted  to 
the  ground  stated  in  the  resolution,  but  may 
plead  and  prove  any  otber  good,  existing 
cause  for  the  removal.  In  Mayor,  etc.,  v. 
Hays,  25  Oa.  690,  it  appeared  that  the  city 
marshal  bad  been  removed  on  a  specified 
ground.  He  sued  out  a  writ  of  certiorari,  and 
the  Judge  of  tbe  superior  court  quashed  tlie 
proceedings  of  the  council.  This  Judgment 
was  affirmed  by  this  court  in  liayor,  etc.,  v. 
Shaw,  16  6a.  172.  The  marshal  then  brought 
suit  for  the  recovery  of  his  salary  and  fees. 
Tbe  city  sought  to  Justify  bis  removal  by 
proof  of  otber  matters  good  In  law  to  Jus- 
tify a  removal,  and  the  trial  Judge  excluded 
this  evidence,  nils  court  reversed  the  Judg- 
ment of  the  lower  court;  McDonald,  J.,  say- 
ing: "The  presiding  Judge  excluded  the  evi- 
dence, no  doubt,  on  the  view  wiJcb  he  took 
of  the  Judgment  of  the  court  at^ove  cited.  In 
which  it  was  held  that  the  marshal  was  im- 
properly removed  for  the  cause  specified  in 
that  record.  When  be  bum  for  his  fees, 
however,  the  case  comes  up  in  a  different  as- 
pect and  tbe  defendant  may  plead  and  prove 
any  cause  which  would  Justify  the  removal, 
BO  far  as  it  respects  his  duties  as  an  officer 
of  tbe  corporation.  To  violate  a  public  law, 
may  not  be  a  breach  of  duty,  as  such  officer, 
and  that  is  all  that  this  court  decided  in  the 
case  first  brought  up.    But  if  there  was  other 
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goml  canBe  for  the  removal  of  tbe  Intestate, 
as  marshal,  there  Is  no  good  reason  why  the 
case  should  not  be  defended  on  that  ground. 
If  bis  term  of  o£9ce  bad  not  expired  when 
this  suit  was  Instltnted,  and  be  had  moved 
for  a  mandamus  to  restore  blm.  Instead  of 
bringing  an  action  for  bis  salary  and  fees, 
tbe  court  would  not  have  Interfered,  if  good 
cause  for  bis  removal  had  been  shown,  al- 
thongb  be  may  have  been  removed  without 
notice."  Tbla  case  Is  controlling  in  tbe  pres- 
ent one.  See,  also,  Tied.  Man.  Corp.  {  85, 
where  It  Is  said:  "An  official  of  a  municipal 
corporation,  who  has  been  Illegally  removed, 
can  also  recover  tbe  amount  of  compensation 
due  blm  from  tbe  date  of  bis  removal  to  tbat 
of  hla  reinstatement,  or  to  the  expiration  of 
bis  term.  But  in  determining  whether  the 
removal  was  iinlawful,  tbe  reviewing  court 
will  not  be  confined  to  tbe  consideration  of 
tbe  grounds  wblcb  were  assigned  for  tbe  re- 
moval, bnt  may  and  should  consider  all  the 
facts  and  drcnmstances  of  tbe  case  wblcb 
affect  tbe  question  of  legality  of  the  removal, 
and  find  for  the  city  whenever  there  is  suffi- 
cient justification  for  tbe  removal,  whether 
tbe  autboritles  made  the  removal  on  that 
gronnd,  or  on  some  other  untenable  ground." 
Ihere  was  therefore  no  error  in  admitting 
the  evidence  showing  reasons  or  grounds  for 
the  discharge  of  the  plaintiff  other  than  tbe 
one  specified  in  tbe  resolution,  and  this  evi- 
dence was  sufficient  to  support  tbe  verdict. 
We  will  therefore  not  Interfere  with  tbe  dis- 
cretion of  tbe  trial  judge  in  refusing  a  new 
trial. 

Judgment  afibuned.  All  tbe  juBtices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  slckneas. 


BARNBTT  v.  TANT. 
(Supreme  Court  of  Georgia.    June  7,  1902.) 

LABORBR'S    LIEN  —  ENFORCEMENT  —  JUDQ- 
M  ENT— CERTIORARI— APPEAlr-RBVIBW. 

1.  Where  a  laborer  forecloses  his  lien,  and 
has  it  levied  upon  personal  property  belonging 
to  his  employer,  and  tbe  latter  files  a  couuter 
atfldant,  bnt  no  replevy  bond  is  given,  the  only 
judgment  to  which  the  laborer  is  entitled.  If 
he  succeeds  in  tbe  suit,  is  a  special  judgment 
against  the  property.  If  the  defendant  sues 
out  a  certiorari  to  the  superior  court,  and  at 
the  hearing  the  certiorari  is  oveiTuled  and  a 
final  disposition  of  tbe  case  made  by  the  judge, 
the  latter  is  not  authorized  to  enter  np  a  gen- 
eral judgment  against  the  plaintiff  in  certiorari 
and  his  surety  ou  the  certiorari  bond.  He  can 
only  enter  a  judgment  affirming  the  judgment 
of  the  justice  of  the  peace,  and  ordering  the  ex- 
ecution to  proceed  against  the  property  levied 
npon,  and  give  judgment  for  costs  on  the  cer- 
tiorari bond.  The  cases  of  Triest  v.  Watts,  58 
Ga.  73.  and  Argo  v.  Fields,  37  8.  E.  995,  112 
Ga.  677,  which  are  here  coutrolUng,  reviewed 
and  adhered  to. 

2.  Where  in  such  case  the  judge  has  entered 
op  a  general  judgment  on  the  certiorari  bond, 
it  is  not  error  to  set  it  aside  on  motion  of  the 
snretyon  the  bond. 

3.  Where  the  record  does  not  alSnnatiTely 
show  whether  or  not  a  replevy  bond  was  given, 
and  at  the  hearing  of  the  motion  to  set  aside 
tbe  judgment  rendered  by  the  superior  court 
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on  the  certiorari  bond  both  parties  agree  tbat 
no  replevy  bond  was  given,  and  tbe  judge  pred- 
icates his  judgment  upon  this  admission,  the 
losing  party  cannot  complain  in  this  court  that 
the  judge  erred  in  considering  a  fact  not  ap- 
pearing in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  W.  J.  Barnett  and  M.  M. 
Tant.  From  the  judgment,  Barnett  brings 
error.    Affirmed. 

Harris,  Cbamlee  &  Harris,  for  plaintiff  in 
error.  M.  B.  Eubanka,  for  defendant  in  er- 
ror. 

PBB  CURIAM.    Judgment  afl^med. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  BY.  CO.  t.  BROCK. 
(Supreme  Court  of  Georgia.    June  10,  1902.) 

ACTION  AOAINST  RAILROAD— VENUE— KILL- 
INO  STOCK— BVIDBNCB. 

1.  A  judgment  against  a  railroad  company 
npon  a  suit  for  damages  resulting  from  an  in- 
jury to  property,  rendered  in  any  other  county 
thau  the  one  in  which  the  cause  of  action 
originated,  is  "utterly  void,"  except  in  cases 
where  the  suit  is  brought  in  tbe  county  where 
the  principal  ofilce  of  the  company  is  located, 
and  It  is  sbowu  that  the  company  had  no  agent 
in  the  county  where  the  cause  of  action  orig- 
inated.    Civ.  Code,  i  2334. 

2.  Even  if  in  the  present  case  tbe  evidence 
was  sufficient  to  authorize  a  finding  that  the 
animal  for  the  killing  of  which  damages  were 
claimed  was  killed  by  the  agents  aud  seryauts 
of  the  defendant,  there  was  no  sufficient  evi- 
dence to  authorize  a  finding  that  the  injuries 
which  resulted  in  the  death  of  the  animal 
were  inflicted  in  the  county  in  which  the  suit 
was  brought;  aud  it  not  appearing  tbat  the 
suit  was  brought  in  the  county  where  the 
principal  office  of  the  detRudant  was  iocated, 
and  that  there  was  no  ageut  in  the  county  in 
which  the  animal  was  killed,  a  verdict  In  favor 
of  the  plaintiff  was  unauthorized,  aud  the  court 
erred  in  not  sustaining  the  certiorari  upon  th« 
ground  that  the  verdict  was  contrary  to  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  coim- 
ty;   A.  W.  Plte,  Judge. 

Action  by  A.  Brock  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Shumate  &  Maddox,  for  plaintiff  In  error. 
B.  Z.  Hemdon  and  Jones  &  Martin,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 

LBWIS,  J.,  absent  on  account  of  sickness. 


JONES  V.  DANNENBERO  CO. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

SECOND    APPEAL-LAW    OP    CASB-DIRECTINQ 
VERDICT. 

The  law  of  this  case  was  settled  at  tbe 
October  term,  1900,  of  this  court     See  37  S. 
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E.  720,  112  6a.  426,  52  L.  R.  A.  271.  It  does 
not  appear  that  at  the  trial  uow  nnder  review 
the  court  beiow  erred  in  rejecting  testimony; 
but  as  there  tvere,  in  view  of  the  evidence  in- 
troduced, issues  of  fact  which  should  have 
been  submitted  to  and  passed  upon  by  the  jury, 
the  court  erred  In  directing  a  verdict 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  lilttlejobn,  Judge. 

Action  by  tbe  Dannenberg  Company 
against  R.  L.  Jones.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Allen  Fort  &  Son  and  J.  B.  Pllsbury,  for 
plaintiff  In  error.  Greer  &  Felton,  J.  A. 
Hizon,  and  HaU  &  Wlmberly,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SEABOARD  AIR  LINE  RT.  v.  CHRIS- 
TIAN. 
(Supreme  Court  of  Georgia.     June  10,   1902.) 

CERTIORARI    TO  JUSTICES-CORRECTION    OF 
VERDICT. 

1.  When  a  superior  court  properly  overrules 
all  the  gronuda  of  a  petition  for  certiorari  save 
one  presenting  the  point  that  the  verdict  un- 
der review  was  contrary  to  law  because  for 
an  amount  larger  than  that  sued  for,  that 
court  may,  with  the  assent  of  the  plaintiff, 
correct  the  verdict  and  the  judgment  entered 
thereon  by  reducing  them  to  the  amount  claim- 
ed in  the  action,  and  then  allow  the  same  to 
stand. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Stewart  county; 
B.  J.  Reagan,  Judge. 

Actlpn  by  M.  M.  Cbristlan  against  tbe  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

B.  T.  Hlckey  and  B.  A.  Hawkins,  for  plain- 
tiff In  error.  Clarke  &  Harrison  and  G.  Y. 
Harrell,  for  defendant  In  error. 

LUMPKIN,  P.  J.  Mrs.  Christian  brougbt 
In  a  justice's  court  an  action  against  tbe  rail- 
way company  for  the  killing  of  a  cow,  laying 
ber  damages  at  ?40.  At  tbe  trial,  on  an  ap- 
peal In  tbe  magistrate's  court,  sbe  obtained 
a  verdict  for  $50.  The  defendant  thereupon 
sued  out  a  certiorari,  complaining  that  tbe 
verdict  was  contrary  to  law  and  the  evidence, 
and  making  the  special  point  that  a  verdict 
for  $50  was  unwarranted  In  an  action  where- 
in tbe  plaintiff  claimed  only  $40.  Tbe  only 
testimony  as  to  value  offered  on  tbe  trial  be- 
fore the  Jury  was  that  of  one  witness,  wbo 
swore  that  the  cow  was  worth  $50.  Upon 
tbe  question  of  liability,  tbe  evidence  was 
conflicting,  though  sufficient  to  sustain  a  find- 
ing In  favor  of  the  plaintiff.  On  the  bearing 
of  tbe  certiorari  In  tbe  superior  court,  sbe 
offered  to  write  off  from  her  judgment  tbe 

1 1.  Be*  CerUorarl,  vol.  »,  Cent.  Dig.  U  US,  IM. 


sum  of  $10,  and  the  judge  accordingly  passed 
an  order  in  which  provision  was  made  for  re- 
ducing the  amount  of  tbe  judgment  to  $40, 
and  which  contained  a  recital  that,  save  as 
to  amount  tbe  verdict  of  tbe  jury  was  ap- 
proved, and  the  certiorari  therefore  overruled 
In  so  far  as  It  related  to  tbe  complaint  of 
tbe  defendant  that  no  liability  on  its  part 
was  established  by  the  evidence.  To  tbls  ac- 
tion by  the  court  below,  tbe  railway  company 
excepted. 

We  certabily  cannot  undertake  to  reverse 
tbe  Judgment  complained  of  on  the  ground 
tiiat  tbe  finding  of  the  Jury  was  unwarranted. 
In  so  far  as  the  question  of  the  company's 
liability  was  concerned.  So  tbe  question  up- 
on which  the  case  must  turn  Is:  Did  tbe 
jndge,  nnder  tbe  facts  appearing,  have  au- 
thority to  give  to  It  tbe  direction  above  indi- 
cated? As  a  matter  of  course,  a  verdict  for 
$50,  in  a  suit  wbereln  the  pleadings  authorize 
a  recovoy  of  no  more  than  $40,  should  be 
set  aside  unless  tbe  plaintiff  be  wlliing  to 
write  off  the  excess.  Railroad  Co.  v.  Craw- 
ley, 87  Ga.  191,  13  S.  E.  508;  Moomangb  v. 
Everett,  88  Ga.  67,  13  S.  E.  837.  Such  a 
verdict  Is  not,  however,  void,  and  may  be 
cured  In  tbls  court  by  a  proper  direction 
whereby  the  plaintiff's  recovery  Is  limited  to 
tbe  amount  for  which  be  brought  suit  Hun- 
nlcutt  V.  Perot,  100  Ga.  312.  27  S.  E.  787; 
Raibmd  Co.  v.  Calhoun,  104  Ga.  384.  90  S, 
EL  863.  This  being  so,  we  know  of  no  rea- 
son why  a  Judge  of  the  superior  court  may 
not  under  the  authority  conferred  upon  blm 
by  section  4652  of  the  Civil  Code,  give  such 
a  dhrectlon  In  disposing  of  a  writ  of  certiorari. 
That  section  makes  it  the  duty  of  tbe  judge 
to  enter  a  final  judgment,  in  a  certiorari  case, 
"when  the  error  complained  of  is  an  error 
In  law  which  must  finally  govern  tbe  case, 
and  the  court  shall  be  satisfied  there  is  no 
question  of  fact  involved  which  makes  it  nec- 
essary to  send  the  case  back  for  a  new  bear- 
ing before  the  tribunal  below."  We  under^ 
stand  this  language  to  mean  that,  when  tbe 
correction  of  an  error  of  law  committed  in 
the  trial  court  will  finally  dispose  of  a  case 
upon  its  merits,  tbe  judge  has  authority  to 
enter  up  a  final  judgment  therein,  there  be- 
ing In  that  event  no  necessity  for  another 
bearing  in  the  court  In  which  tbe  case  orig- 
inated. Whether  or  not  a  question  of  fact  Is 
involved  depends,  of  course,  upon  the  char- 
acter of  tbe  case  presented  by  tbe  petition 
for  certiorari  and  tbe  answer  thereto.  Tbe 
cases  of  Grimsley  v.  Alexander,  106  Ga.  1G5. 

32  S.  E.  24;    Holmes  v.  Pye,  107  Ga.  784, 

33  S.  E.  816;  Walker  v.  Reese,  110  Ga.  682, 
35  S.  E.  771;  and  Railroad  Co.  v.  Austin,  112 
Ga.  61,  37  S.  E.  91,— established  the  doctrine 
that  while  tbe  superior  court  may  on  cer- 
tiorari set  aside  a  verdict  unsupported  by 
evidence.  It  cannot  properly,  when  there  are 
Issues  of  fact  involved,  render  a  final  judg- 
ment in  favor  of  the  plaintiff  In  certiorari. 
In  other  words,  the  superior  court  Is  without 
power  to  substitute,  for  a  verdict  wliich  it 
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does  not  approve,  another  which,  In  the  opin- 
ion of  the  judge,  the  jury  should  trnve  ren- 
dered. It  Is  to  be  noted,  however,  that  these 
cases  are  wholly  unlike  the  one  now  before 
08.  Here,  it  is  manifest  that  the  Judge  was 
not  of  the  opinion  that  the  verdict  under  re- 
view was  unsupported  by  the  evidence,  or 
open  to  attaclc  on  any  ground  save  that  It 
exceeded  in  amount  the  sum  for  which  the 
plaintiff  brought  suit.  The  Judge  did  not  tm- 
dertake  to  substitnte  for  the  verdict  of  the 
Jury  another  of  his  own  making.  In  favor  of 
the  losing  party,  but  merely  took  steps  to  cure 
their  verdict  in  order  that  It  might  lawfully 
stand.  In  pursuing  this  course  he  was,  as 
authorized  to  do  by  the  section  of  the  Code 
above  cited,  simply  correcting  an  error  of 
law.  and  thereby  bringing  to  a  legitimate  end 
a  case  which  there  was  no  necessity  of  send- 
ing "back  for  a  new  hearing  before  the  tri- 
bunal below." 

Judgment  affirmed.  All  the  Justices  ccn- 
cnrrlng,  except  LXTWIS,  J.,  absent  on  account 
Of  sickness. 


WING  V.   BLOCEBR. 
CSopreme  Conrt  of  Oeor^a.     June  11,  1002.) 

CBBTIORARI  TO  JVSTICB— OBJECTIONS  RAISBD 
— RIGHT  TO  COSTS. 

X.  Where  Hie  plaintiff,  in  an  action  in  a  jus- 
tice's court  upon  an  open  acconut  for  a  speci- 
fied snm.  obtains  a  verdict  for  a  less  sum, 
and  in  hia  petition  for  certiorari  makes  no 
complaint  as  to  the  amount  of  the  verdict,  but 
merely  alleges  that  the  same  is  contrary  to  law 
and  evidence,  "becanse  there  was  no  evidence 
to  show  that  the  plaiutiff  siioold  pay  the  cost," 
the  complaint  of  the  verdict  should  be  treated 
as  raising  bnt  a  single  exception  thereto,  viz., 
that  it  embraced  a  finding  of  costs  against  the 
plaintiff. 

2.  When,  upon  the  trial  of  such  a  case  in  a 
magistrate's  court,  the  defeudant  tendered  to 
the  plaintill  the  exact  amonut,  which  the  jury 
afterwards  found  in  the  iatter's  favor,  and  he 
refused  to  accept  the  same,  he  was  lawfully 
chargeable  with  all  the  costs  accruing  after 
snch  refusal,  but  not  with  the  costs  which 
had  accrued  before  the  tender  was  made. 

3.  The  superior  court  was  right  in  sustaining 
the  certiorari;  but  as  the  only  question  in- 
volved is  one  of  costs,  as  indicated  above, 
direction  is  given  that  the  judgment  of  the 
superior  court  be  amended,  so  as  to  embrace 
an  instruction  to  the  justice's  court  that,  when 
the  case  is  again  called  in  that  court,  the  ver- 
dict and  judgment  therein  rendered  be  so 
amended  as  to  relieve  ttie  plaintiff  in  the  orig- 
inal action  of  the  payment  of  ail  costs  save 
those  which  accrued  after  his  refusal  to  ac- 
cept the  tender,  and  that  after  being  bo  amend- 
ed that  verdict  and  judgment  be  allowed  to 
stand. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;  D.  H.  Roberts,  Judge. 

Action  by  Monroe  "Wing  against  T.  A. 
Bkxdcer.  From  a  Judgment  sustaining  a  cer- 
tiorari to  a  Judgment  for  plaintiff,  he  brings 
error.    Affirmed. 

J.  B.  Geiger,  for  plaintiff  in  error.  W.  L. 
Wilson,  A.  B.  Hutcheson,  and  Jas.  K.  Uines, 
for  defendant  in  error. 


PER  CURIAM.    Judgment  affirmed,  with 
direction. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ABBOTT  V.  DANE  WOOD. 
(Supreme  Court  of  Georgia.     June  12,  1002.) 

QAHNISHMENT— ANSWER    OF    GARNISHEE- 
TRAVERSE— BVIDENCB. 

Where,  in  the  trial  of  a  traverse  of  an 
answer  to  a  summons  of  garnishment,  it  was 
shown  by  tiie  plaintiff  that  the  garnishee  had, 
more  than  three  years  before  the  service  of  the 
summons,  admitted  indebtedness  to  the  de- 
fendant, while  the  garnishee  testified  that, 
subsequently  to  the  time  the  admissions  were 
made,  a  full  settlement  with  the  defendant 
had  proved  that  the  garnishee  was  not  in  any 
wise  indebted  to  the  defendant,  and  there  was 
no  evidence  to  contradict  this  testimony  of  the 
garnishee,  the  evidence  was  not  sufficient  to 
support  a  verdict  sustaining  the  traverse. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  conrt,  Gordon  county; 
A.  W.  Plte,  Judge. 

Action  by  Ellen  Danewood  against  M.  P. 
Abbott.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

R.  J.  &  J.  McOamy  and  Cantrell  &  Ram- 
sour,  for  plaintiff  In  errw.  Starr  &  Erwin, 
for  defendant  In  error. 

SIMMONS,  O.  J.  Suit  upon  an  account 
was  brought  by  Mrs.  Danewood  against  Har- 
ris to  the  April  term,  1901,  of  a  Justice's 
court  The  plaintiff  also  sned  out  a  sum- 
mons of  garnishment  against  Abbott  Tbe 
latter  answered,  denying  Indebtedness  to 
Harris,  and  this  answer  was  traversed. 
Upon  the  trial  of  the  traverse,  Mrs.  Dane- 
wood  and  two  other  witnesses  testlflpd.  In 
substance,  that  they  had  gone  in  the  latter 
part  of  the  year  1897,  or  January,  1898,  to 
see  Abbott,  and  presented  blm  an  order  from 
Harris  on  Abbott  to  pay  Mrs.  Danewood  the 
amount  owed  by  Harris;  that  Abbott  at  the 
time  stated  he  owed  Harris  that  amount; 
that  he  and  Harris  were  Jointly  Interested 
in  the  accounts  for  the  services  of  a  stallion; 
that  he  had  not  had  a  settlement  with  Har- 
ris, but  that  as  soon  as  be  collected  tbe 
money  be  would  pay  Mrs.  Danewood.  Ab- 
bott testified  that,  when  Mrs.  Danewood  and 
the  others  called,  he  stated  to  them'  that  he 
had  not  bad  a  settlement  with  Harris,  and 
did  not  know  whether  he  was  Indebted  to 
him  or  not,  bnt  that  if,  upon  settlement  it 
turned  ont  that  he  owed  Harris,  he  would 
pay  Mrs.  Danewood.  He  further  testified 
that  when,  subsequently,  he  settled  with 
Harris,  It  was  ascertained  that  be  did  not 
owe  Harris  anything,  but  that,  on  the  con- 
trary, Harris  was  indebted  to  him,  and  that 
be,  therefore,  did  not  pay  Mrs.  Danewood's 
claim.  He  further  testified  that  he  had  not 
since  that  time  become  indebted  to  Harris. 
Under  this  evidence  the  Jury  returned  a  ver- 
dict In  favor  of  tbe  traverse,  and  judgment 
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was  rendered  against  Abbott  for  the  amount 
of  Mrs.  Danewood's  Judgment  against  Har- 
ris. Abbott,  being  dissatisfied  with  the  ver^ 
diet,  sued  out  a  writ  of  certiorari  to  the  an- 
perior  court  Upon  tbe  hearing  In  that 
court,  the  certiorari  was  overruled,  and  Ab- 
bott excepted. 

In  our  opinion,  the  court  erred  in  not  sns- 
tainlng  the  certiorari.  The  admissions  prov- 
ed by  the  plaintiff's  witnesses  were  made 
not  later  than  January,  1808.  The  evidence 
showed  that,  when  Abbott  made  these  ad- 
missions of  Indebtedness,  he  also  stated  that 
be  and  Harris  had  not  had  any  settlement  of 
their  accounts,  and  promised  that  when  he 
collected  the  money  he  would  pay  Mrs.  Dane- 
wood.  Abbott  testifled  that  he  subsequently 
ascertained,  upon  a  full  settlement,  that  Har- 
ris owed  him.  It  will  be  seen  that  the  ad- 
missions were  made  more  than  three  years 
before  the  summons  of  garnishment  was 
served  upon  the  garnishee.  In  the  meantime 
the  settlement  had  been  had,  and  it  had 
turned  out  that  Harris  was  indebted  to  Ab- 
bott The  evidence  of  the  plaintiff  did  not 
contradict  this.  There  was  nothing  to  show 
that  after  the  settlement  Harris  did  not  owe 
Abbott  08  the  latter  testifled.  The  admis- 
sions, made  tliree  years  before  the  summons 
was  served,  were.  In  our  opinion,  fully  over- 
come by  the  evidence  of  the  garnishee,  and 
it  was  accordingly  error  to  overrule  the  cer- 
tiorari. 

It  was  argued  that  Abbott  was  bound  by 
ills  verbal  acceptance  of  the  order  on  him 
by  Harris  in  favor  of  Mrs.  Danewood.  It 
Is  a  sufficient  reply  to  say  that  the  proceed- 
ing was  by  garnishment  to  ascertain  what 
he  owed  Harris,  and  not  a  suit  against  him 
on  the  acceptance  of  the  order.  Conceding 
the  binding  force  of  the  acceptance  of  the 
order,  it  does  not  follow  that  he  owed  Har- 
ris three  years  later. 

Judgment  reversed.  All  the  Justices  con- 
enrring,  except  LEWIS,  J,,  absent  on  ac- 
count of  sickness. 


GORDON  et  al.  t.  McELROT. 
(Supreme  Conrt  of  Georgia.     Jwie  11,  1902.) 

PARTITION— RETURN   OF   PARTITIONERS— 
EIGHTS  OF  DEVISEB:a. 

1.  Where  partitioners  report  that  "said  lands 
cannot  be  divided  by  metes  and  boOuds,  as  it 
would  decrease  the  value  of  the  entire  lands 
by  said  partition,"  an  objection  to  their  return 
merely  setting  forth,  in  general  terms,  that 
the  lands  in  question  "cannot  be  sold  withont 
great  sacrifice  and  injury  to  the  parties  at 
mterest,"  is  not  good.  In  the  absence  of  any 
allegation  showing  why  this  is  so. 

2.  Though,  in  a  devise  of  lands  to  a  daugh- 
ter of  the  testator  and  her  children,  it  be  de- 
clared that  "the  property  willed  to  iny  [daugh- 
ter] is  to  be  kept  for  [her]  and  [her]  chil- 
dren's own  use  and  benefit,  free  from  all  debts 
and  control  of  any  husband  or  person  what- 
ever," it  is  nevertheless  the  right  of  any  one 
of  the  several  devisees  to  have  the  realty  par- 
titioned. The  word  "kept"  must  be  construed 
in  connection  with  the  words  "free  from  all 


debts,"  etc.;    and,  thnt  eonstmed,  the  devise 
does  not  mean  that  tbe  property  must  be  kept 
together  indefinitely,   as  against  the  rights  of 
the  tenants  in  common  to  a  partition. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Harris  county; 
W.  B.  Butt  Judge. 

Action  between  R.  W.  Gordon  and  others 
and  K.  McElroy.  From  a  Judgment  Gordon 
and  others  bring  error.    Affirmed. 

H.  O.  Cameron,  for  plaintiffs  in  error.  B. 
H.  Walton,  for  defendant  in  errw. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  aickness. 


EDM0fn>S0N   T.   SOUTH   OEOROL&    BT. 

00. 
(Supreme  Conrt  of  Georgia.     Jnue  12,  1902.) 

WRIT  OF  ERROR^DISMISSAIf-BIIili  OF  EXCEP- 
TIONS. 
It  not  affirmatively  appearing  from  the 
bill  of  exceptions  that  the  same  was  served 
within  10  days,  and  filed  in  the  ofiBce  of  the 
clerk  of  the  trial  court  within  15  davs,  after 
having  been  certified  by  the  judge,  and  counsel 
for  defendant  in  error  having  acknowledged 
service  in  these  words  only:  "I  hereby  ac- 
knowledge service  of  a  tme  copy  of  the  fore- 
going bill  of  exceptions,  and  further  service 
thereof  is  waived," — the  writ  of  error  must  l>e 
dismissed.  Vickers  T.  Sanders,  82  S.  B.  102, 
lOo  Ua.  205. 
(Syllabus  by  the  Court.) 

Eirrw  from  superior  court.  Brooks  county; 
Jno.  C.  Hart  Judge. 

Action  between  W.  A.  Edmondson  and  the 
South  Georgia  Railway  Company.  B^m  a 
Judgment  Edmondson  brings  error.  Dis- 
missed. 

M.  Banm  and  S.  S.  Bennet  foe  plaintiff  In 
enor.    H.  O.  Turner,  for  defendant  In  error. 

PER  CURIAM.    Writ  of  error  dismissed. 

LBWIS^  Jn  al»ent  on  account  of  sickness. 


STICKNBT  et  nx.  ▼.  CHAPMAN. 

(Supreme  Conrt  of  Georgia.     June  11,  1002.) 

ATTACHMENT— NONRESIDENCE— EVIDENCE. 

Under  the  facts  disclosed  by  the  record 
in  this  case,  the  evidence  demanded  a  finding 
that  the  defendant  was  a  nonresident  of  the 
state  of  Georgia,  and  it  was  wroueous  to  di- 
rect a  verdict  to  the  contrary, 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county;  Jno 
H.  Reece,  Judge. 

Action  by  R.  S.  Stlckney  and  wife  against 
J.  T.  Chapman.  Judgment  for  defendant 
and  plaintiffs  bring  error.    Reversed. 

OL  B.  Carpenter,  for  plaintiffs  in  error. 
Harris,  Chamlee  &  Harris,  for  defendant  in 
error. 
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lATTUB,  J.  SUckney  and  wife  cansed  an 
attachment  to  lasne  against  the  property  of 
Chapman  on  the  ground  that  he  was  a  non- 
resident of  the  state  of  Georgia,  which  was 
levied  on  two  certain  lots  of  land  In  the  city 
cf  Rome,  Ga.  To  the  declaration  in  attach- 
ment, which  was  filed,  the  defendant  Inter- 
posed a  plea,  and  also  filed  a  traverse  of  the 
grounds  of  attachment,  in  which  he  denied 
that  he  was  a  nonresident  of  the  state  of 
Georgia,  bnt  averred  that  he  did  reside  In 
the  state,  and  In  Floyd  connty,  at  the  time 
the  affidavit  to  obtain  the  attachment  was 
made,  and  had  resided  in  said  county  for  a 
period  of  time  previous  to  the  issuance  of 
said  attachment.  On  the  trial  of  the  case, 
the  court  struck  the  plea  on  demurrer,  and 
rendered  a  common-law  Judgment  in  favor  of 
the  plaintiffs  against  the  defendant  for  the 
amonnt  mied  for.  A  Jury  was  then  empan- 
eled to  try  the  issue  made  by  the  traverse  of 
the  grounds  of  the  attachment,  and  evidence 
was  submitted  on  the  question  of  residence, 
whicb  is  not  reported,  as  we  base  our  opinion 
on  evidence  given  by  the  defendant  himself, 
to  whicli  reference  is  hereafter  made.  At 
the  close  of  the  evidence,  the  court  directed 
a  verdict  sustaining  the  traverse  filed  by  the 
defendant  To  this  order  and  ruling,  plain- 
tiffs excepted,  as  they  did,  also,  to  the  refusal 
of  the  court  to  direct  a  verdict  for  the  plain- 
tiffs. 

The  only  question  presented  for  our  con- 
sideration is  whether  the  defendant,  Chap- 
man, was  In  law  a  nonresident  of  the  state 
of  Georgia  at  the  time  the  attachment  was 
sued  out.  If  he  was,  the  direction  of  a  ver- 
dict In  favor  of  the  traverse  of  the  grounds 
of  the  attachment  was  wrong.  On  the  con- 
trary. If  he  was  a  resident  of  the  state  of 
Georgia  at  the  time  of  suing  out  the  attach- 
ment, such  direction  would  be  upheld.  The 
question  of  residence  Is  a  mixed  one  of  law 
and  fact;  the  jury  determining  the  facts, 
and  the  Judge  determining  whether  the  facts 
as  established  constitute  residence.  Ordi- 
narily, the  evidence  relied  on  should  go  to 
the  jury,  whose  province  it  Is  to  determine 
the  fact  of  residence  under  proper  instmc- 
tions  from  the  court;  and  bad  thore  been  any 
conflict  In  the  evidence  In  this  case  it  would 
have  been  error  to  direct  a  verdict  either  way. 
It  happens,  however,  that  there  is  no  such 
conflict,  and  the  sole  question  Is  whether  the 
facts  In  evidence  show  that  the  defendant, 
Cliapman,  was  a  resident  of  this  state  at 
the  time  the  attachment  was  sued  out.  It  Is 
contended,  on  the  part  Of  the  defendant  in 
error,  that  at  no  time  did  he  ever  claim 
any  other  place  than  Rome  as  his  home  or 
residence,  and  that  he  was  only  temporarily 
absent  from  Rome  when  the  attachment  is- 
sued, traveling,  and  exhibiting  a  circus,  and 
therefore  did  not  acquire  a  residence  at  any 
place  other  than  Rome.  He  himself  testified 
tliat  he  was  born  in  the  state  of  Georgia, 
and  Rome  has  been  his  home  and  place  of 
business  for  25  years;    that  he  was  tem- 


porarily absent  In  South  America  for  awhile, 
but  still  claimed  Rome  as  his  home  and  resi- 
dence. 

Evidently,  the  theory  of  the  defendant  was 
that  if  he  was  legally  domiciled  in  Floyd 
county,  then  without  regard  to  the  fact  tl}at 
for  the  purposes  of  business  he  continuously 
remained  out  of  the  state,  he  was  a  resident 
of  the  state;  and,  further,  that  the  fact  that 
he  had  acquired  no  domicile  elsewhere  deter- 
mined the  question  of  his  residence.  Tals 
contention,  when  applied  to  the  construction 
of  laws  relating  to  attachments  of  the  prop- 
erty of  nonresident  debtors.  Is  not  sound.  It 
is  said  by  the  compilers  of  the  American  & 
English  Encyclopcedia  of  Law,  on  authority 
(volume  3  [2d  Ed.]  p.  198),  that  resideuce 
and  domicile  are  not  synonymous  terms  aa 
nsed  in  attachment  laws,  though  the  distinc- 
tion is  not  always  accurately  drawn.  It  is 
the  actnal,  and  not  the  legal,  residence  which 
is  meant  in  attachment  statutes.  Judge 
Drake,  in  his  work  on  Attachments,  in  sec- 
tion 58,  also  declares  on  authority  that.  In 
determining  whether  a  debtor  la  a  resident 
of  a  particular  state,  the  question  as  to  his 
domicile  is  not  always  involved,  for  he  may 
liave  a  residence  which  is  not  in  law  his 
domicile.  Domicile  includes  residence  with  an 
intention  to  remain,  while  no  length  of  resi- 
dence without  intention  of  remaining  con- 
stitutes domicile.  Our  law  declares  that  an 
attachment  may  issue  when  the  debtor  re- 
sides out  of  the  state,  and  the  point  of  our 
inquiry  Is  directed  to  the  question  whether 
the  evidence  showed  that,  at  the  time  the 
attachment  was  sued  out,  Chapman  resided 
out  of  the  state  of  Georgia,  and  not  to  the 
question  of  where  he  was  domiciled.  If  be 
was  continuously  without  the  state  for  a 
considerable  period  of  time,  so  that  ordinary 
processes  of  the  law  could  not  be  served  on 
him,  he  was  unquestionably,  under  the  au- 
thorities generally,  a  nonresident  within  the 
contemplation  of  the  statute;  bnt  In  the  case 
of  Hlckson  V.  Brown,  92  Ga.  228,  17  S.  E. 
1035,  Mr.  Justice  Lumpkin  went  further,  and 
said  In  the  opinion:  "Hie  mere  fact  that  a 
nonresident  may  be  found  and  served  does 
not  prevent  a  creditor  from  exercising  his 
right  to  sue  by  attachment."  In  the  case 
of  Keller  v.  Carr,  40  Minn.  428,  42  K  W. 
292,  it  was  ruled  that:  "A  debtor  may  re- 
side or  remain  out  of  the  state  so  long  and 
under  such  circumstances  as  to  be  a  non- 
resident, within  the  meaning  of  the  statute 
relating  to  attachments,  although,  by  reason 
of  bis  intention  to  return,  his  political  dou'i- 
cile  continues  to  be  in  the  state.  It  is  the 
question  of  actual  residence,  and  not  of 
domicile  merely;  and  this  is  a  fact  to  be 
determined  by  the  ordinary  and  obvious  in- 
dicia of  residence;  but  a  mere  casual  or 
temporary  absence  of  a  debtor  from  the  stale, 
on  business  or  pleasure,  will  not  render  him 
a  nonresident,  even  although  he  may  not 
have  a  bouse  of  usual  abode  here,  at  whl.-h 
a  summons  against  him  might  be  served  dur- 
Digitized  by  VjOOQIC 


70 


42  SOUTHBASTEBN  RBPORTEB. 


(Oa 


lug  such  absence."  In  the  opinion  dellTered 
In  that  case,  "residence"  was  defined  as  "nn 
act,"  "domicile"  as  "an  act  conpled  with  an 
Intent";  and  it  was  said  that  "a  man  may 
have  a  residence  In  one  state  or  counti7, 
and  his  domicile  In  another,  and  he  may  be 
a  nonresident  of  the  state  of  his  domicile  in 
the  sense  that  his  place  of  actual  residence 
is  not  there.  Hence  the  great  weight  of 
authority  holds,  rightly  so,  as  we  think,  taat 
a  debtor,  although  his  legal  domicile  is  In 
the  state,  may  reside  or  remain  out  of  it 
tor  so  long  a  time,  and  under  such  circum- 
stances, as  to  acquire,  so  to  speak,  an  actual 
nonresldence,  within  the  meaning  of  the  at- 
tachment statute."  The  supreme  court  of 
California,  In  Egener  t.  Juch,  101  Cal.  105, 
35  Pac.  432,  873,  ruled  that  the  residence  re- 
ferred to  by  attachment  laws  was  actual,  as 
contradistinguished  from  constructive  or  h*- 
gal,  residence  or  domicile.  In  the  case  cf 
Garden  y.  Garden,  107  N.  O.  216,  12  S.  £1. 
107,  22  Am.  St  Rep.  876,  Shepherd,  J., 
quotes  the  following  from  a  former  decision 
of  that  court:  "Without  deciding  who.  In 
law,  Is  a  nonresident  In  other  respects,  but 
conliuing  this  decision  to  the  construction  of 
this  statute  Lrelatlng  to  attachments]  the 
conclusion  is  that  where  one  voluntarily  ro 
mores  from  this  to  another  state,  for  the 
purpose  of  discharging  the  duties  of  an  office 
of  Indefinite  duration,  which  require  his  coii- 
tluued  presence  there  for  an  unlimited  time, 
such  a  one  is  a  nonresident  of  this  state  for 
the  puriKJses  of  an  attachment,  and  that,  not- 
withstanding he  may  occasionally  visit  liiis 
state,  and  may  have  the  Intent  to  return  at 
some  future  time."  He  says  further:  "The 
prominent  idea  la  that  the  debtor  must  be  a 
nonresident  of  this  state,  where  the  attach- 
ment is  sued  out,  not  that  he  must  be  a 
resident  elsewhere."  If  we  apply  these  rules, 
which  seem  to  be  sound  and  reasonable,  to 
the  facts  proved  in  this  case  by  the  evidence 
of  the  defendant  himself,  it  must  be  ruled 
that  he  was  such  a  nonresident  of  this  state 
at  the  time  the  attachment  was  sued  out  as 
to  authorize  Its  Issue  on  that  ground.  The 
statute  Is  fully  met  when  it  is  shown  that 
Chapman  was  a  nonresident  of  Floyd  coun- 
ty; that  is,  that  he  did  not  do  the  act  of 
residing  there,  as  under  the  evidence  it  does 
not  appear  that  he  claimed  residence  in  any 
other  county  of  Georgia.  He  himself  tes- 
tified on  cross-examination  that  about  11 
years  ago  (1891)  he  was  employed  as  con- 
ductor on  a  railroad  in  South  America;  that 
be  returned  "sometimes  every  year,  soikc- 
times  two  years,  and  never  less  than  three 
years,"  to  his  home  in  Georgia.  He  remain- 
ed there  until  1898,  when  he  was  Injured. 
He  then  came,  not  to  Georgia,  but  to  New 
York,  for  medical  treatment  Most  of  the 
time  afterwards  was  spent  by  him  in  the 
city  of  New  York,  where  he  was  being  treat- 
ed, and  where  he  bad  a  pending  suit  against 
the  railroad.  Afterwards  he  returned  to 
Rome,— the  latter   part   of  1900,— and   thou 


went  to  South  America  on  a  matter  of  busi- 
ness, where  he  remained  imtll  the  spring  ut 
1901.  He  had  never  been  to  Georgia  but 
once  since  he  went  to  South  America,  in 
October  or  November,  1900,  and  on  that  oc- 
casion he  remained  three  or  four  days,  and 
then  returned  to  South  America  to  look  after 
his  business,  and  returned  to  New  York  in 
October,  1901.  He  was  there  at  the  time 
the  Interrogatories  were  executed.  The  at- 
tachment issued  in  April,  1901.  There  was 
much  other  evidence,  as  to  the  domicile  and 
residence  of  Cliapman,  than  that  wlilch  we 
have  extracted  from  his  evidence,  but  we  are 
at  liberty  to  take  this  evidence  most  strong- 
ly against  himself.  Doing  so,  we  extr.ict 
that  which  appears  above  as  conclusive  <if 
the  facts  touching  his  residence.  Wherever 
the  legal  domicile  of  the  defendant  in  ot- 
tachment  may  have  been.  It  Is  clear  that  be 
did  not  reside  in  Greorgia  in  the  sense  con- 
templated by  the  attachment  law,  which  au- 
thorizes such  a  writ  to  issue  against  a  non- 
resident of  the  state. 

The  Judgment  of  the  court  below,  direct- 
ing a  verdict  in  favor  of  the  traverse  of  rhe 
ground  that  the  defendant  was  a  nonresident, 
is  reversed.  AU  the  Justices  concurring,  ex- 
cept LBWIS,  J,,  absent  on  account  of  sick- 
ness. 


FITZGERALD  MILITARY  BAND  r.  COL- 
ONY BANK  et  al. 

(Supreme  Court  of  Georgia.     June  12,   1902.) 

GARNISHMENT— NOTICE  OP  DISSOLUTION— UA- 
BIL.ITT  OF  OARNISHBB— BOND. 

1.  Where  a  suit  was  pending  in  a  county 
court,  and  a  summons  of  garnishment  was  is- 
sued and  served  upon  a  debtor  of  the  defend- 
ant, and  the  garnishee  answered,  admitting 
funds  in  his  hands,  and  thereafter  the  defend- 
ant gave  a  bond  to  dissolve  the  garnishment 
aud  the  clerk  of  the  court  notified  the  gar- 
nishee that  the  garnishment  had  been  dis- 
solved, and  the  ^rnishee  paid  to  the  defend- 
ant the  amount  lu  his  hands,  and  where  the 
bond  given  to  dissolve  the  jcarnishmeut  was 
fatally  defective,  held:  (1)  That  there  is  no 
law  requiring  the  clerk  to  give  such  notice, 
and  one  who  acts  npon  it  does  so  at  his  peiil; 
(2)  that,  the  bond  having  been  fatally  defect- 
ive, the  garnishee  is  not  protected.  Rogers  v. 
Moore,  40  Ga.  386,  distinguished. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Irwin  county; 
D.  M.  Roberts,  Judge. 

Action  by  the  Fitzgerald  Military  Band 
against  the  Fitzgerald  Driving  Association. 
The  Colony  Bank  and  Bauder  &  Bowen  w»« 
g.irnlshees.  Judgment  was  obtained  against 
defendant  From  an  order  directing  a  ver- 
dict in  favor  of  the  garnishees,  plaintiff 
brings  error.    Reversed. 

Eidrldge  Oitta  and  Hal  Lawson,  for  plain- 
tllT  In  error.  L.  Kennedy  and  J.  H.  Martin, 
for  defendants  In  error. 

5  1.  Sae  QamUhment,  voL  24.  Cant  Dig.   H  Sn, 
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SIMMONS,  0.  J.  The  Fitzgerald  Military 
Baiid,  a  partnership,  brought  suit  against  the 
Fitzgerald  Driving  Association.  Pending 
this  ault  the  plaintiff  sued  out  summons  of 
garnishment  against  the  Colony  Bank  and 
Bander  &  Bowen.  The  garnishees  answer- 
ed, admitting  funds  In  their  hands.  After- 
wards the  defendant  flled  in  the  office  of  the 
cleric  of  the  court  a  bond  to  dissolve  the 
garnishment  The  clerk  gave  notice  to  the 
garnishees  that  the  garnishment  had  been 
dissolved,  whereupon  the  garnishees  paid 
over  to  the  defendant  the  amount  they  owed 
It  Judgment  was  obtained  against  the  de- 
f«idant  and  the  plaintiff  moved  to  enter  up 
Judgment  against  the  garnishees  for  the 
amount  admitted  to  have  been  In  their  hands 
at  the  time  of  the  service  of  the  summons 
of  garnishment  The  garnishees  resisted  this 
motion,  and  by  leave  of  the  court  flled  an 
amendment  to  their  answer,  setting  out  the 
above  facts  as  to  the  notice  of  the  dissolu- 
tion of  the  garnishment  and  the  payment  of 
the  funds  of  the  defendant  This  was  ob- 
jected to  by  the  plaintiff,  and  the  objection 
overruled.  The  bond  which  had  been  filed 
was  on  Its  face  fatally  defective  In  several 
particulars.  It  is  unnecessary  to  mention 
the  defects,  as  they  were  admitted  by  all 
parties.  The  court  directed  a  verdict  In  fa- 
vor of  the  garnishees,  holding  that,  as  they 
bad  been  given  notice  by  the  clerk  that  the 
garnishment  had  been  dissolved,  they  were 
protected.  The  plaintiff  flled  a  bill  of  ex- 
ceptions complaining  of  this  ruling  of  the 
court  and  of  the  allowance  of  the  amendment 
to  the  garnishees'  answer. 

We  think  the  exceptions  were  well  taken. 
That  the  bond  was  fatally  defective  was 
admitted.  It  was  not  such  a  bond  as  the 
statute  requires.  It  did  not  protect  the  rights 
of  the  plaintiff.  The  only  way  In  this  state  to 
dissolve  a  garnishment  is  by  giving  a  stat- 
utory bond.  ClT.  Code,  t  4718;  Moore  v. 
Allen,  55  Ga.  67.  When  such  a  bond  Is  given 
and  filed  In  the  office  of  the  clerk  of  the 
court  In  which  the  suit  is  pending,  It  dissolves 
the  garnishment,  and  the  plaintiff  Is  entitled, 
If  be  recovers  Judgment  against  the  princi- 
pal, to  enter  up  Judgment  against  the  secu- 
rities on  the  bond  given  to  dissolve  the  gar- 
nishment The  trial  Judge  seems  to  have 
lost  sight  of  this  view  of  the  law,  and  direct- 
ed a  verdict  for  the  garnishees  simply  be- 
cause they  bad  acted  upon  the  notice  from 
the  clerk  that  the  garnishment  had  been 
dissolved.  We  have  diligently  searched  the 
Code,  and  can  find  no  law  requiring  or  au- 
thorizing the  clerk  to  give  any  such  notice. 
His  notice  Is,  therefore,  no  more  effectual 
to  protect  the  garnishees  than  if  any  other 
indivldnal  had  voluntarily  given  it  The  gar- 
nishees acted  upon  the  notice  at  thehr  peril. 
If  the  bond  had  been  a  valid  one,  they  would 
have  been  protected.  As  it  was  fatally  de- 
fective, and  not  a  good,  statutory  bond,  the 
garnishees  were  not  protected  by  it  The 
notice  can,  of  itself,  be  no  protection  what- 


ever.  It  was  given  by  the  dak  voluntarily, 
and  the  garnishees  could  not  rely  upon  its 
correctness,  as  they  could  have  done  had  it 
been  his  duty  as  a  public  officer  to  give  such 
notice. 

The  defendants  in  oror  relied  upon  Rogers 
V.  Moore,  40  Ga.  386.  In  that  case  there  was 
a  garnishment  founded  upon  an  attachment 
At  the  time  of  that  decision  there  was  no 
law  for  dissolving  garnishments  in  cases  of 
attachment.  The  sheriff,  however,  took  a 
bond  to  dissolve  the  garnishment  and  noti- 
fied the  garnishees  of  the  fact  They  paid 
to  the  defendant  the  funds  in  their  hands, 
and  this  court  held  that  they  were  protected. 
The  reasoning  of  the  court  was  that  inas- 
much as  the  sheriff  had  a  right  to  take  a 
replevy  bond  from  the  defendant  in  attach- 
ment and  as  the  summons  of  garnishment 
bad  seized  funds  belonging  to  the  defend- 
ant, the  bond  taken  by  the  sheriff  was  in 
the  nature  of  a  replevy  bond,  and,  although 
It  proved  defective,  the  garnishees  were  pro- 
tected In  paying  over  the  money.  While  this 
reasoning  may  be  tmsound,  it  Is  unnecessary 
to  review  the  case,  as  it  differs  from  the  one 
with  which  we  are  dealing.  At  any  rate, 
we  are  not  disposed  to  follow  it,  except  in 
a  case  in  which  the  facts  are  identical  with 
those  of  that  case.  The  decision  was  made 
before  the  act  of  1869  (Civ.  Code,  i  4554), 
allowing  garnishments  on  attachments  to  be 
dissolved  as  in  other  cases,  and  before  the 
act  of  1884-85  (Civ.  Code,  S  4718),  which 
applies  to  all  garnishments.  For  the  reasons 
given,  we  think  the  Judge  erred  In  the  rul- 
ings complained  of,  although  he  may  have 
predicated  his  Judgment  upon  the  case  of 
Rogers  v.  Moore,  supra. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


HARRIS  COUNTY  t.  BRADY. 
(Supreme  Court  of  Georgia.     June  11,  1902.) 

ACTION  AGAINST  COUNTY— PLBADINO—DEMOR- 
RER— APPEAL. 

1.  Whenever  a  couuty  Is  by  statute  made  lia- 
ble for  a  given  demand,  an  action  against  It 
will  lie  therefor,  though  the  statute  does  not 
in  express  terms  authorize  or  provide  for  the 
bringing  of  such  an  action.  Maekey  v.  Ordi- 
naries. 59  Ga.  832;  Davis  v.  Hoi-ne,  61  Ga. 
69;  Smith  v.  Floyd  Co.,  11  S.  E.  850,  85  Ga. 
420.  See,  also.  Scales  v.  Ordiuary,  41  6a. 
225;   Hammond  v.  Richmond  Co.,  72  Ga.  18S. 

2.  An  action  upon  an  account  against  a 
county  is  not  open  to  general  demurrer  if  any 
one  or  more  of  the  Items  of  such  account  con- 
stitutes a  lawful  demand  against  the  county. 
Mayor,  etc.,  v.  Smith,  36  8.  B.  955,  111  Ga. 
8T0.  See,  also,  Higginbotham  v.  Conway,  39 
S.  E.  650,  113  Ga.  1155. 

3.  One  of  the  items  of  the  account  sued  on 
in  the  present  case  was  for  the  exi)enses  of  the 
arresting  officer  in  carrying  the  prisoner  to  the 
county  where  the  alleged  offense  was  commit- 
ted, and  such  county  was  liable  at  least  for 
these  expenses  (Fen.  Code,  S  89S),  and  there- 
fore liable  to  suit. 

Y  L  Sea  CottnttM,  vol.  13,  Cent  Dig.  {{  338,  310. 
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4.  Pointi  not  properlT  made  hr  special  de- 
murrer as  they  sbould  be  will  not,  though 
argued  here,  be  cousidered  or  passed  npou. 

6.  As  no  eTldence  was  brought  up  in  the 
record,  it  does  not  appear  that  the  court  erred 
in  directing  the  Terdict  to  which  exception  was 
talien. 

(Syllabus  by  the  C!oart) 

Error  from  superior  court,  Harris  county; 
W.  B.  Butt,  Judge. 

Action  by  H.  N.  Brady  against  Harris 
county.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

B.  H.  Walton,  J.  B.  Bumslde,  and  J.  B. 
Terrell,  for  plaintiff  in  error.  Harwell  & 
Lovejoy,  for  defendant  In  error. 

FEB  CUBIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


WALL  T.  MACON.  D.  &  S.  B.  CO. 

(Supreme  Court  of  Georgia.    .June  11,  1902.) 

CERTIORARI— EVIDENCE. 

He  verdict  which  the  jury  In  the  magis- 
trate's court  returned  in  favor  of  the  defend- 
ant being  ampl^  supported  by  testimony,  there 
was  no  error  in  overrnling  a  certiorari  sued 
out  by  the  plaintiff  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Twiggs  county; 
D.  M.  Boberts,  Judge. 

Action  by  J.  J.  Wall  against  the  Macon, 
Dublin  &  Savannah  Ballroad  Company. 
From  a  Judgment  overruling  a  certiorari  to 
a  magistrate's  court,  plaintiff  brings  error. 
Affirmed. 

Henry  Bunn  Wlmberly,  for  plaintiff  in  er- 
ror.   L.  D.  Shannon,  for  defendant  In  error. 

FEB  CUBIAM.    Judgment  affirmed. 

LEW^IS,  J.,  absent  on  account  of  sickness. 


TALBOT   COUNTY    ▼.    MANSFIELD. 
(Supreme  Court  of  Georgia.     June  11,  1902.) 

COUNTIES— LIABILITIES— EXPENSES   OF  JAIL 
PRISONERS— MEDICAL  ATTENTION. 

1.  Under  section  920  of  the  Penal  Code,  a 
person  charged  with  crime  may,  under  certain 
circumstances,  be  sent  or  committed  to  the 
Jail  of  a  county  other  than  that  in  which  the 
crime  was  committed,  for  safe-keeping.  When 
this  has  been  done,  the  person  so  committed  is 
in  the  full  care  and  custody  of  the  couuty  au- 
thorities which  by  statute  have  charge  of  the 
jail  iu  which  such  person. is  confined,  so  long 
as  he  remains  in  such  jail. 

2.  An  obligation  is  imposed  by  law  on  the 
county  where  the  crime  was  committed,  and 
from  which  such  person  was  sent,  to  pay  to 
the  county  in  the  jail  of  which  he  was  confined 
all  necessary  jail  fees,  costs,  etc.,  incurred  in 
behalf  of  the  prisoner,  among  which  is  neces- 
sary medical  attention  rendered  to  such  pris- 
oner; and  if  payment  thereof  is  refused,  or  is 
not  made,  the  county  incuri-ing  such  expense 
has  a  right  of  action,  against  the  county  from 


which  sach  prisoner  was  sent,  to  recover  the 
same. 

8.  The  law,  however,  creates  no  liability, 
against  the  county  from  which  the  accused 
person  was  sent,  iu  favor  of  an  individual 
who  gave  medical  attention  to  such  prisoner 
on  the  request  of,  and  under  a  contract  to 
do  so  made  with,  the  keeper  of  the  Jail. 

4.  A  county  is  not  liable  to  be  sued  nnless 
liability  Is  fixed,  or  the  suit  Is  aathorized  by 
statute. 

5.  The  trial  judge  erred  In  overruling  the 
motion  for  nonsuit,  and  in  directing  a  verdict 
for  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B,  Butt,  Judge. 

Action  by  E,  B.  Mansfield  against  Talbot 
county.  Judgment  for  plaintiff.  Defendant 
brings  error.    Beversed. 

Persons  &  McGehee,  for  plaintiff  In  error. 
J.  J.  Bull,  for  defendant  In  error. 

FEB  CUBIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


MATOB,    ETC.,    OP    BEUNSWICK    t. 
WENTZ. 
(Supreme  Court  of  Georgia.     June  11,  1902.) 
APPEAL-REVIEW. 
None  of  the  special  grounds  of  the  motion 
for  a  new  trial  disclose  the  commission  of  any 
error,  and  there  was  sufficient  evidence  to  war- 
rant the  verdict. 
(Syllabus  by  the  Ciourt.) 

Error  from  superior  court,  Olynn  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  the  mayor,  etc,  of  Brunswick 
against  M.  E.  Wentz.  From  a  Judgment, 
the  mayor  brings  error.    Affirmed. 

W.  E.  Kay  and  O.  B.  Conyers,  for  plaintiff 
in  error.  J.  D.  Sparks,  for  defendant  in  er- 
ror. 

FEB  CUBIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SMITH  V.  SMITH. 

(Supreme   CJourt   of   Georgia.     June  9,   1002.) 

WIDOW'S    ALLOWANCE— YEAR'S    SUPPORT- 
RETURN  OF  APPRAISERS. 

1.  Though  the  estate  of  a  decedent  is  sol- 
vent, and  exceeds  in  value  the  sum  of  $500, 
his  widow  is  not,  under  section  3466  of  the 
Civil  Code,  as  a  matter  of  right,  absolutely 
entitled  to  a  year's  support  of  at  least  that 
amount  in  value,  but  the  same  may  be  fixed 
at  $100  or  more;  the  amount  to  be  "estimated 
according  to  the  circumstances  and  standing 
of  the  family  previous  to  the  death"  of  the 
husband. 

2.  The  return  of  the  appraisers  appointed  to 
set  apart  a  year's  support  is  prima  facie  cor- 
rect, and,  if  caveated  by  the  widow  on  the 
ground  that  the  allowance  is  too  small,  the  bur- 
den is  upon  her  of  showing  by  appropriate  evi- 
dence that  such  is  the  fact. 
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3.  A  widow,  tiiongrli  left  ehildless.  is  under 
the  law  entitled  to  have  set  apart  to  her,  an 
•  part  of  her  year's  support,  "a  BUiucient 
amoniit  of  the  household  furniture"  left  by  her 
deceased  husband. 

(Syllabus  by  the  Court) 

Etror  from  superior  conrt  Jones  county; 
Jna  G.  Hart,  Judge. 

Proceeding  by  J.  M.  Smith  against  Moses 
Smltb,  administrator,  to  recover  a  widow's 
allowance^  From  tbe  Judgment,  J.  M.  Smith 
brings  error.    Beversed. 

Hardeman,  Davis,  Turner  &  Jones,  for 
plaintiff  In  error.  Johnson  &  Johnson  and 
J.  M.  Terrell,  for  defendant  In  error. 

FISH,  J.  The  points  presented  tor  ad- 
judication by  the  record  in  this  case  are 
those  referred  to  In  the  headnotes. 

1.  The  first  question  is.  If  the  estate  of  a 
decedent  Is  solvent,  and  exceeds  in  value 
the  sum  of  $500,  Is  bis  widow,  as  a  matter 
of  right,  absolutely  entitled  to  a  year's  sup- 
port, of  at  least  that  amount  in  value,  from 
the  estate?  Under  the  provisions  of  section 
3i85  of  the  Civil  Code,  this  question,  in  our 
opinion,  must  be  answered  In  the  negative. 
That  section  declares:  "The  provision  set 
apart  for  the  family  shall  In  no  event  be 
less  than  the  sum  of  oue  hundred  dollars, 
and  If  it  shall  appear  upon  a  Just  appraise- 
ment of  the  estate  that  It  does  not  exceed 
In  Talue  the  sum  of  five  hundred  dollars,  It 
shall  be  the  duty  of  the  appraisers  to  set 
apart  the  whole  of  said  estate  for  tbe  sup- 
port and  maintenance  of  such  widow  and 
child  or  children,  or  If  no  surviving  widow, 
to  the  lawful  guardian  of  the  child  or  chil- 
dren, for  their  benefit"  It  Is  only  where 
the  estate  shall  appear,  upon  a  Just  appraise- 
ment of  tbe  same,  not  to  exceed  In  value 
S500,  tbat  tbe  appraisers  are  required  to  set 
apart  the  whole  of  the  estate;  and  when 
this  so  appears,  they  must  set  apart  all  of 
it  whether  the  estate  be  solvent  or  insol- 
vent Under  such  circumstances,  the  ques- 
tion of  solvency  is  wholly  liumaterlaL  Where, 
however,  the  estate  is  of  greater  value  than 
$500  the  appraisers  shall  set  apart  therefrom, 
as  a  year's  support  what  In  their  Judgment 
will  be  a  sufficiency  for  the  support  and 
maintenance  of  the  widow,  or  minor  child  or 
dtUdren,  or  widow  and  minor  child  or  chil- 
dren, as  the  case  may  be,  for  the  space  of 
12  months;  the  amount  "to  be  estimated  ac- 
cording to  tbe  circumstances  and  standing  of 
the  family  previous  to  the  death  of  the  tes- 
tator or  Intestate,  and  keeping  In  view  also 
the  solvency  of  the  estate."  If  It  be  claimed 
that  there  is  a  want  of  harmony  in  theRe 
provisions  of  the  statute,  In  that  the  ap- 
praisers are  required  to  set  apart  the  whole 
of  the  estate,  if  It  be  of  less  value  tlian 
$500,  while  they  may  set  apart  only  $100  if 
tbe  estate  be  of  greater  value  than  $500,  the 
only  reply  we  have  to  make  to  such  criti- 
cism la  that  such  is  the  law,  and  this  court 
Is  powerless  to  change  It     If  there  be  In- 


congruity in  the  statute  In  this  respect  It 
came  about  In  this  way:  Our  first  Civil 
Code  was  adopted  by  the  act  of  Decemlx'r 
19,  1860,  which  provided  tbat  the  Code  should 
be  of  force,  and  take  effect  on  January  1, 
1802.  This  act  was  amended  by  the  act  of 
December  16,  1861,  which  declared  that  the 
Code  should  go  Into  operation  January  1, 
1863,  and  not  before.  This  Code  (section 
2531),  in  relation  to  a  year's  support,  pro- 
vided that  "tbe  provision  set  apart  for  the 
family  shall,  In  no  event  be  less  thau  the 
sum  of  one  hundred  dollars,  and  may  exteud 
to  the  whole  estate."  On  December  0,  1802, 
an  act  was  passed  amending  the  act  of  Feb- 
ruary 19,  1856,  providing  for  setting  apart  a 
year's  support  In  which  amending  act  It  was 
declared:  "It  shall  be  the  duty  of  said  ap- 
praisers appointed  In  pursuance  of  said  act, 
if  it  shall  appear  upon  a  Just  appraisement 
of  such  estate  that  It  does  not  exceed  In 
value  the  sum  of  five  hundred  dollars,  to 
set  apart  the  whole  of  such  estate  for  the 
support  and  maintenance  of  such  widow  and 
child  or  children."  Acts  1862-63,  p.  30.  It 
is  needless  to  Inquire  what  effect  the  act  of 
December  9,  1862,  had  upon  the  section  above 
quoted  of  the  CoAe,  which  was  not  to  go  into 
operation  until  January  1,  1863,  for  the  rea- 
son that  the  provisions  quoted,  In  the  first 
part  of  this  opinion,  of  section  3465  of  the 
Code  of  1895,  all  the  sections  of  which  wtre 
by  the  adopting  act  of  December  16,  1895, 
enacted  Into  statutory  laws  (Central  of  Geor- 
gia Ry.  Co.  T.  State,  104  Ga.  831,  31  S.  E. 
531,  42  L.  B.  A.  518),  are  clear  and  specific, 
and  must  be  taken  as  the  law  on  the  sub- 
ject though  they  may  not  operate  in  every 
instance  with  entire  harmony.  It  may  be 
noted  that  the  language  quoted  from  section 
3465  of  the  (3ode  of  1895  is  the  same  as  tbat 
employed  in  the  Codes  of  1868  (section  2530i, 
1873  (section  2571),  and  1882  (section  2571), 
neither  of  which  tliree  Inst  iiioniic;i,\.  c  . 
however,  was  ever  adopted  by  an  act  of  tbe 
legislature. 

2.  The  principles  announced  In  the  second 
beadnote  are  supported  by  Robson  v.  Han'is, 
82  Oa.  153,  7  S.  E.  926.  In  the  present 
case,  the  appraisers  set  apart  the  sum  of 
$100  as  a  year's  support  to  the  widow.  Oue 
of  the  grounds  of  her  caveat  to  the  return 
was  that  the  amount  set  apart  was  insufil- 
clent  for  her  support  and  maintenance  for 
12  months.  Upon  the  trial,  on  appeal,  of 
this  Issue  before  the  Jury,  the  only  evidence 
submitted  was  tbat  she  was  tbe  widow  of 
F.  M.  Smith;  that  he  died,  testate,  In  1900, 
leaving  his  whole  estate  to  bis  brothers  and 
sisters  and  their  children;  that  Mosps  Smith 
bad  been  duly  appointed  administrator  upon 
the  estate,  with  the  will  annexed;  that  the 
estate  was  worth  over  $1,500,  Includln;; 
household  furniture  of  the  value  of  $21.30; 
and  that  tbe  widow  had  duly  applied  for  a 
year's  support,  and  tbe  appraisers  had  s«^t 
apart  to  her  tbe  sum  of  $100  In  cash,  and  no 
household  or  kitchen  furniture.    There  was 
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no  evidence  as  to  the  standing  or  manner 
of  living  of  the  family  previous  to  the  death 
of  the  husband,  and  the  prima  facie  corruct- 
nesB  of  the  return  of  the  appraisers  was  not 
overcome. 

3.  The  widow  caveated  the  retnm  upon 
the  additional  ground  that  the  appralxers 
had  not  set  apart  to  her  any  household  fur- 
niture. The  Jury  found  against  her  on  this 
Issue,  although  the  evidence  showed  that  her 
husband  left  honsebold  furniture  of  the  val- 
ue of  $21.30.  We  thiuk  this  finding  was 
contrary  to  law  and  the  evidence,  and  that 
the  trial  Judge  should  have  granted  a  new 
trial  upon  the  ground  of  the  motion  mailing 
this  point  The  statute  declares:  "If  tliero 
be  a  widow,  the  appraisers  shall  also  set 
apart,  for  the  use  of  herself  and  children,  a 
BufiScient  amount  of  the  household  furni- 
ture;" and  where  the  decedent  leaves  fur- 
niture, and  none  of  it  Is  so  set  apart,  the 
return  is  lUegaL  While  the  statute  says  the 
furniture  shall  be  "for  the  use  of  herself 
and  children,"  we  think  It  Is  evidence  that 
the  widow  Is  entitled  to  a  sofflclency  of 
furniture  even  though  there  be  no  c.i.aron 
The  statute  declares,  "If  there  be  a  widow," 
A  sufficiency  of  furniture  shall  be  set  apart, 
and,  taking  this  literally,  it  would  appear 
that,  if  there  be  no  widow,  no  furniture 
could  be  set  apart  to  the  children.  Yet  In 
Taylor  ▼.  Flint,  85  Ga.  124,  it  was  hdd: 
"When  the  family  of  a  decedent  embraces 
two  sets  of  children,  each  set  is  entitled  to 
an  allowance  of  furniture  or  to  an  equiva- 
lent in  lieu  thereof." 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


WESTERN  &  A.  B.  CO.  T.  COX. 
(Supreme  Court  of  Georgia.     Jnue  10,  1902.) 

BVIDBNCB-CARLISLB    TABLE»-RBMARKS    OF 
COUNSEL— NEW  TRIAL. 

1.  It  is  not  a  good  objection  to  the  admis- 
sion in  evidence  of  the  Carlisle  mortality  table, 
and  the  table  showing  the  valae  of  annuities 
according  to  the  Carlisle  mortality  table,  that 
the  accaracy  and  correctness  of  such  tables 
have  not  been  shown.  These,  being  standard 
tables,  are  admissible  in  evidence,  not  as  con- 
clnsive  proof  of  the  expectancy  of  life  of  a  cer- 
tain person,  and  the  present  value  of  an  an- 
nuity, but  as  data  which  may  be  cousidered  by 
the  jury  in  determininE  such  que!>tions  when 
made. 

2.  On  account  of  the  improper  and  preju- 
dicial remarks  made  in  his  condndiDg  address 
to  the  jury  by  connsel  for  the  plaintiff  iu  the 
court  below,  a  mistrial  shonld  have  been  grant- 
ed; and,  inasmuch  as  the  motion  of  counsel 
for  the  defendant  to  graut  a  mistrial  was  over- 
ruled, it  was  error  not  to  set  aside  the  verdict 
for  the  plaintiff  and  graut  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Oobb  county; 
Geo.  F.  Gober,  Judge. 

Action  by  R.  H.  Cox  against  the  Western 
&   Atlantic   Railroad   C!ompany.     Judgment 

1 1.  See  BTldenee,  vol.  20,  Cent.  Dig.  |  UM. 


for  plalntlir,  and  defendant  brings  error, 
versed. 


Re- 


Clay  &  Blair  and  Payne  &  Tye,  for  plain- 
tilt  In  error.  J.  Z,  Foster  and  Morris  & 
Green,  for  defendant  in  error. 

LITTLE,  J.  Cox  Instituted  an  action 
against  the  Western  &  Atlantic  Railroad 
Company  to  recover  damages  for  personal  in- 
juries which  he  alleged  he  sustained  on  ac- 
count of  the  negligence  of  the  servants  and 
employes  of  the  company  in  the  running  and 
operation  of  one  of  its  trains.  All  the  mate- 
rial allegations  of  the  petition  were  denied 
by  the  defendant.  It  appears  from  the  evi- 
dence that  the  plaintiff,  a  man  80  years  old, 
attempted  to  drive  across  a  track  of  the  de- 
fendant in  a  buggy,  when  a  freight  train 
ran  into  the  buggy,  inflicting  the  injuries 
upon  the  person  and  property  of  the  plaintiff 
for  which  he  sued.  The  Jury  returned  a  ver- 
dict for  the  plahitlff  for  $750.  The  defendant 
made  a  motion  tot  a  new  trial,  which  was 
overruled,  and  it  excepted.  Inasmuch  as  the 
Judgment  of  the  court  below  is  reversed  on 
one  of  the  grounds  of  the  motion  for  a  new 
trial  hereafter  considered,  no  attempt  is  here 
made  to  set  out  the  evidence  in  detail,  or  to 
pass  upon  those  {^rounds  of  the  motion  which 
complain  that  the  verdict  Is  contrary  to  the 
evidence. 

1.  It  is  insisted  on  the  part  of  the  plaintiff 
in  error  that  the  court  erred  in  admitting  in 
evidence,  over  the  defendant's  objection,  cer- 
tain tables,  known  as  the  "Carlisle  Mortal- 
ity Table"  and  the  "Annuity  Table,"  pub- 
lished in  the  appendix  to  the  seventieth  vol- 
ume of  the  Georgia  Reports.  The  defendant 
urged  that  these  tables  were  not  admissible 
In  evidence,  because  theh:  accuracy  had  not 
been  proved,  and  there  was  no  evidence  as  to 
whether  they  were  correct  In  their  briefs, 
connsel  for  the  plaintifl  in  error  Insist  that 
as  there  was  no  evidence  before  the  court 
that  these  tables  are  what  they  purport  to  be, 
or  tliat  they  are  correctly  figured  in  the  voi- 
nme  of  the  Georgia  Reports  referred  to,  that 
they  were  inadmissible  as  evidence,  and, 
when  challenged,  were  not  evidence  to  prove 
any  fact  In  any  court  To  support  this  con- 
tention they  cite  the  case  of  Railroad  Co.  v. 
Hyer,  113  Ga.  776,  88  S.  E.  447,  which,  in 
our  judgment,  does  not  aid  them  in  sustain- 
ing their  position.  In  the  case  cited  there  ap- 
peared In  the  brief  of  evidence  simply  the 
statement  that  "plaintiff  here  introduced  in 
evidence  the  mortality  and  annuity  tables  in 
the  seventieth  Georgia  Report"  and  nothing 
further  appeared  In  the  brief  of  evidence  in 
relation  to  the  tables.  It  was  ruled  in  that 
case  that  a  mere  statement  in  the  brief  of 
evidence  that  the  plaintifl  introduced  in  evi- 
dence the  mortality  and  annuity  tables  in  the 
seventieth  volume  of  the  Gewgia  Reports 
does  not  authorize  this  court  to  take  Judicial 
cognizance  of  the  contents  of  the  tables  pub- 
lished by  the  official  reporter  as  au  appendix 
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to  that  Tolnme.  The  i>oInt  made  In  that  case 
was  that  as  the  brief  of  evidence  showed 
*hat  certain  tables  were  Introduced,  wliich 
appear  as  an  appendix  in  one  yolnme  of  the 
Reports  of  cases  decided  by  tliis  court,  Judi- 
cial cognizance  should  be  taken  of  what  was 
there  shown;  but  It  was  held  that  the  mere 
recital  of  the  fact  that  certain  mortality  and 
annuity  tables  were  inbroduced  in  evidence 
did  not  authorize  this  court  to  take  judicial 
notice  of  what  the  tables  contained.  In  the 
opinion,  Lumpkin,  P.  J.,  said,  "we  have  no 
authority  to  look  outside  of  the  record  of  any 
given  case  for  the  purpose  of  discovering 
something  which  that  record  should,  but  does 
not,  itself  disclose."  This  we  understand  to 
be  a  Tery  different  proposition  from  the  ques- 
tion whether  the  correctness  of  such  tables 
must  be  proved,  as  a  condition  precedent  to 
their  admission  in  evidence.  The  record  in 
the  Hyer  Case  did  not  contain  the  tables. 
The  question  here  is  whether  the  Carlisle 
mortality  table  and  the  annuity  table  are  of 
themselves  admissible  in  evidence.  That 
they  are,  without  any  proof  of  their  correct- 
ness, is  not  an  open  question.  In  the  case  of 
Railroad  Co.  v.  Johnson,  66  Oa.  259,  this 
court  ruled  that  "It  Is  not  Improper  to  intro- 
duce In  evidence  standard  life  tables  to  show 
the  expectancy  of  life  of  a  person  of  the 
age  of  the  injured  party,  as  a  basis  upon 
which  to  estimate  the  amount  of  damages  he 
should  recover";  and  In  the  case  of  Railroad 
Co.  T.  Crosby,  74  Ga.  738,  58  Am.  Rep.  463, 
It  was  held:  "The  Carlisle  tables  of  mortal- 
ity are  admissible  in  evidence.  They  are  not 
conclnsive,  but  may  be  considered  by  the 
Jury  as  data  on  which  they  may  act."  It 
will  be  remembered  that  the  objection  to  the 
introduction  of  the  tables  In  this  case  was 
not  urged  because  they  were  not  the  Carlisle 
tables  of  mortality,  but  because  the  correct- 
ness of  the  tables  had  not  been  proved.  The 
case  last  cited  is  dh%ct  authority  for  the 
proiiosition  that  the  Carlisle  tables  are  ad- 
missible in  evidence;  that  is  to  say,  that, 
when  It  appears  that  the  table  of  mortality 
offered  In  evidence  is  the  Carlisle  table,  it  is 
admissible,  and  It  is  admissible  because  it  is 
a  standard  table.  Such  admission  does  not 
conclude  the  fact  of  expectancy  as  shown  by 
tbe  table,  but,  being  a  recognized  standard 
table,  what  It  contains  may,  not  must,  be 
taken  and  considered  by  tbe  jury.  Again,  in 
tbe  case  of  Railroad  Co.  v.  Garner,  91  Ga.  27, 
16  S.  B.  110,  this  court  ruled  that,  where  the 
evidence  bearing  on  the  question  whether  the 
Injury  of  tbe  plaintiff  was  permanent  was 
conflicting.  It  was  not  error  to  admit  in  his 
behalf  the  mortality  and  annuity  tables  in  70 
Ga.  to  aid  the  jury  In  arriving  at  the  proper 
amount  of  damages  in  case  they  should  de- 
termine that  the  plaintiff  was  entitled  to  re- 
cover, and  that  the  Injuries  were  permanent 
So  it  must  be  ruled  in  this  case  that  the  trial 
Judge  did  not  err  in  the  admission  of  the 
tables  referred  to. 
2.  Another  reason  alleged  why  the  trial 


Judge  erred  In  overruling  tbe  motion  for  a 
new  trial  Is  that  while  counsel  for  the  plain- 
tiff was  concluding  his  address  to  the  Jury 
he  used  the  following  language:  "The  only 
way  to  reach  a  railroad  Is  to  make  It  pay 
money.  A  railroad  has  no  soul,  no  con- 
science, no  sympathy,  and  no  God."  When 
this  language  was  used,  counsel  for  the  de- 
fendant asked  that  the  jury  be  retired,  and 
moved  the  court  to  declare  a  mistrial  on  the 
ground  that  this  language  was  inflammatory 
and  improper.  The  motion  was  overruled, 
and  it  Is  here  contended  that  It  should  have 
been  sustained.  It  must  be  conceded  that 
the  language  used  was  improper,  irrelevant, 
inflammatory,  and  prejudicial  to  the  rights 
of  the  defendant  to  have  its  case  tried  under 
the  same  rules  and  regulations  that  would 
govern  the  trial  of  a  similar  action  against 
a  natural  person.  It  has  always  been  beld 
In  this  and  other  states,  and  in  all  countries 
where  justice  is  sought  to  be  done  to  parties 
litigant,  that  counsel,  in  their  addresses  to 
the  jury,  shall  be  confined  to  legitimate  ar- 
gument. An  attorney  is  not  only  an  (^cer 
of  the  court,  but  his  office  is  that  of  a  helper 
of  the  court  to  administer  justice  Impartial- 
ly. In  the  case  of  Thompson  t.  State,  43 
Tex.  268,  Mr.  Justice  Moore,  delivering  the 
opinion,  said:  "Zeal  In  behalf  of  their  cli- 
ents, or  desire  for  success,  should  never  in- 
duce counsel  in  civil  cases— much  less,  those 
representing  the  state  in  criminal  cases— to 
permit  themselves  to  endeavor  to  obtain  a 
verdict  by  arguments  based  upon  any  other 
than  the  facts  in  the  case,  and  the  conclu- 
sions le-ltimately  deducible  from  the  law 
applicable  to  them."  Mr.  Thompson,  in  his 
treatise  on  tbe  Law  of  Trials,  in  section  966 
of  volume  1  gives  a  number  of  Instances 
where,  under  the  application  of  the  rule  just 
quoted,  judgments  of  the  trial  court  have 
been  reversed.  Among  these  numerous  in- 
stances is  stated  tbe  rule  laid  down  by  the 
supreme  court  of  Alabama  in  the  case  of 
Cross  V.  State,  68  Ala.  476,  where  it  is  said: 
"There  must  be  an  objection  in  the  court 
below,  the  objection  overruled,  and  an  ex- 
ception reserved;  the  statement  must  be  as 
of  fact;  the  fact  stated  must  be  unsupported 
by  any  evidence,  must  be  pertinent  to  tbe 
Issue,  or  Its  natural  tendency  must  be  to 
Influence  the  finding  of  the  jury,— or  the 
case  Is  not  brought  within  the  Influence  of 
this  rule.  •  •  •  We  would  not  embar- 
rass free  discussion,  or  regard  the  many 
hasty  or  exaggerated  statements  counsel  oft- 
en make  In  the  heat  of  debate,  which  can- 
not, and  are  not  expected  to,  become  factors 
in  the  formation  of  their  verdict  •  •  • 
It  is  only  when  the  statement  is  of  a  sub- 
stantive outside  fact,  stated  as  a  fact,  and 
which  manifestly  bears  on  a  material  in- 
quiry before  the  Jury,  that  the  court  can  in- 
terfere and  arrest  discussion."  In  the  case 
of  Plerson  v.  State,  18  Tex.  App.  524,  WU- 
son,  J.,  said:  "In  view  of  the  frequency  of 
exceptions  of  this  character,  we  will  take 
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occasion  here  to  say  that,  before  we  will  re- 
verse a  conviction  because  of  remarks  of 
prosecuting  counsel,  It  must  appear  to  us  (1) 
that  tlte  remarks  were  Improper;  and  (2)  tlmt 
they  were  of  a  material  character,  and  such 
as,  undN  the  circumstances,  were  calculated 
to  injuriously  affect  the  defendant's  rights." 
It  was  ruled  in  the  case  of  School  Town  v. 
Shaw,  100  Ind.  268,  that  an  appeal  to  local 
prejudice  In  these  words:  "Stand  by  your 
own  citizen.  •  •  •  The  school  directors, 
people,  and  citizens  of  Button  county  are  try- 
ing to  disgrace  and  oppress  a  citizen  of  Mar- 
shall county,"— affords  ground  for  a  new  trial. 
In  the  case  of  WUlis  v.  McNeill,  67  Tex.  465, 
it  was  ruled  to  be  an  abuse  of  the  right  of 
argument,  and  a  ground  for  awarding  a  nem 
trial,  for  counsel  for  the  plaintiff  in  an  ac- 
tion for  maliciously  suing  out  an  attachment 
to  discuss  in  his  closing  argument  the  wealth 
of  the  defendant,  and  to  insist  that,  the 
wealthier  they  were,  the  greater  the  amount 
of  damages  that  should  be  assessed  against 
them.  For  a  similar  reason  it  was  held  in 
the  case  of  Brown  v.  Swlneford,  44  Wis.  282, 
28  Am.  Rep.  682,  to  be  ground  for  a  new  trial 
for  counsel  for  the  plaintiff,  In  an  action 
against  an  officer  in  a  railway  company  for 
a  tort  which  might  be  the  subject  of  exem- 
plary damages,  to  comment  to  the  Jury  in 
the  concluding  argument  upon  the  defend- 
ant's connection  with  the  railway  company, 
upon  the  wealth  and  power  of  the  company, 
and  upon  the  defendant's  abUity,  from  these 
circumstances,  to  pay  any  Judgment  which 
might  be  rendo.ed  against  him,  although  no 
evidence  had  been  given  as  to  his  pecuniary 
ability.  For  Illustration  of  the  rules  under 
which  new  trials  are  granted  for  Improper 
statements  by  counsel  in  addresses  to  the 
Jury,  see  1  Thomp.  Trials,  {  974  et  seq. 
These  rules  have  been  recognized  and  en- 
forced by  this  court  since  its  organization, 
in  the  case  of  Berry  v.  State,  10  Ga.  511,  the 
court  ruled  that  for  counsel  to  attempt  sur- 
reptitiously to  get  before  the  Jury  facts  by 
way  of  supposition  which  have  not  been 
proved  is  highly  reprehensible,  and  that  the 
practice  should  be  repres.sed  by  the  court 
without  waiting  to  be  called  on  by  the  oppo- 
site party.  In  his  opinion  delivered  in  that 
case,  where  counsel  for  the  state  was  per- 
mitted to  Indulge  In  certain  suppositions, 
which  were  fully  stated,  Lumpkin,  J.,  said: 
"Does  not  history,  ancient  and  modern,  na- 
ture, art,  science,  and  philosophy,  the  moral, 
political,  financial,  commercial,  and  legal,  all 
open  to  counsel  their  rich  and  inexhaustible 
treasures  for  illustration?  Here,  nnder  the 
fullest  inspiration  of'  excited  genius,  they 
may  give  vent  to  their  glowing  conceptions 
In  thoughts  that  breathe  and  words  that 
bnm.  Nay,  more;  giving  rein  to  their  im- 
agination, they  may  permit  the  spirit  of 
their  heated  enthusiasm  to  swing  and  sweep 
beyond  the  flaming  bounds  of  space  and 
time.  •  •  •  But  let  nothing  tempt  them 
to  pervert  the  testimony,  or  surreptitiously 


array  before  the  Jury  facts  which,  whether 
true  or  not,  have  not  been  proven."  In  the 
case  of  Mitchnm  v.  State,  11  6a.  616,  it  was 
ruled:  "It  is  error  In  the  court,  when  re- 
quested to  prevent  it,  to  permit  counsd  to 
comment  on  facts  in  their  argument  to  the 
Jury  not  In  evidence."  In  the  opinion  In 
that  case,  Nesbit,  J.,  said:  "We  have  bad 
occasion  to  consider  the  liabit  of  counsel,  in 
addressing  the  Jury,  of  commenting  upon 
matters  not  proven  and  not  growing  ont  of 
the  pleadings,  before,  and  have  been  con- 
tent with  visiting  it  with  a  decided  and  em- 
phatic disapproval.  [Citing  Berry  v.  State, 
supra.]  We  entertain  no  shadow  of  donbt 
as  to  the  necessity  of  proncmndng  It,  as  we 
now  do,  illegal  and  highly  prejudicial  to  a 
fair  and  Just  administration  of  the  rights  of 
parties,  either  on  the  criminal  or  civil  side 
of  the  court  It  is  the  duty  of  the  court  to 
prevent  such  comments,  and,  in  all  cases 
where  this  is  not  done,  provided  the  court  is 
requested  to  prevent  them,  we  shall  hold,  as 
we  rule  in  this  case,  that  it  is  good  ground 
for  a  new  trial."  So,  too,  in  later  cases  the 
same  rnle  has  been  observed.  In  the  case 
of  Raihroad  Co.  v.  Randall,  85  6a.  297,  11 
S.  B.  706,  counsel  for  the  plaintiff,  after  In- 
dulging in  remarks  before  the  Jury  Implying 
that  the  superintendent  of  the  railroad  com- 
pany was  responsible  for  keeping  a  witness 
away  from  the  court,  which  he  withdrew  on 
an  intimation  from  the  court  that  he  was 
not  authorized  to  make  the  statement  with- 
out evidence,  said:  "At  all  events,  gentle- 
men, I  believe,  before  high  heaven,  that,  if 
Mr.  Mosher  had  not  paid  this  visit  to  our  wit- 
ness this  morning,  she  would  have  fulfilled 
her  promise,  and  would  have  come  to  court 
and  testified  in  this  case.  It  would  be  im- 
proper for  me  to  say  what  she  would  have 
testified  to;  but  we  deemed  her  testimony 
important,— in  fact,  our  most  Important  wit- 
ness,— and  were  very  anxious  to  have  her 
present."  The  court  said  that  the  remarks 
of  counsel  were  calculated  to,  and  doubtless 
did,  prejudice  the  minds  of  the  jury  against 
the  defendant,  and  ruled  that  the  court  be- 
low should  not  have  refused  to  grant  a  new 
trial  on  this  ground.  And  as  late  as  the 
case  of  Ivey  v.  State,  113  6a.  1062,  39  S.  E. 
423,  64  L.  R.  A.  059,  this  court— citing  Berry 
V.  State,  10  Ga.  611;  Mitchum  v.  State,  11 
Ga.  616;  Forsyth  v.  Cothran,  61  Ga.  278; 
Railroad  Co.  y.  Randall,  85  Ga.  297,  11  S.  E. 
706;  Bennett  v.  State,  86  6a.  401,  12  S.  E. 
806,  12  L.  R.  A.  449,  22  Am.  St.  Rep.  465; 
Washington  v.  State,  87  6a.  12,  13  8.  B.  131; 
Johnson  v.  State,  88  6a.  606,  15  S.  B.  667; 
Farmer  v.  State,  91  6a.  720,  18  S.  B.  987; 
Bowens  v.  State,  106  6a.  760,  82  S.  E.  666- 
adbered  to  the  same  rule.  Under  these  au- 
thorities, there  can  be  no  question  that  the 
court  below,  when  the  defendant's  counsel 
requested  the  grant  of  a  mistrial,  should 
have  granted  the  motion.  It  may  have  been 
that,  bad  the  trial  judge  fully  and  explicitly 
instructed  the  jury  that  no  conslderatloa  of 


Digitized  by  VjOOQIC 


Ca.) 


ANDERSON  t.  BRUMBr. 


77 


the  objectionable  renmr^B  sbould  affect  their 
rerdlct,  and  satisfied  himself  that  the  evil 
effects  of  the  remarks  which  counsel  made 
had  not  fonnd  lodg^nent  In  the  minds  of  the 
jurors,  this  woald  hare  sufficed.  Bat  how- 
ever this  may  be,  in  the  absence  of  any  In- 
terposition a  mistrial  should  have  been  or- 
dered, and  the  failure  to  so  order  It  Is  cause 
for  a  new  trial. 

The  grounds  of  the  motion  which  have  not 
been  specifically  referred  to  present  no  legal 
cause  for  the  grant  of  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
corrlng,  except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


ANDERSON  et  al.  v.  BRUBIBT,  Mayor 
(three  eases). 

(Supreme  Court  of  Georgia.     Jane  7,   1902.) 

CLERK  OP  CITT  COUNCIL-LIABILITT  ON  BOND. 
An  official  boud,  which  fails  to  meet  the 
requirements  of  a  statute  in  that  it  is  given  to 
•n  officer  other  than  the  cue  to  whom  it  should 
have  been  made  payable,  is  not  enforceable 
at  the  suit  of  a  successor  in  office  of  the 
obligee,  nor  can  an  action  thereon  be  main- 
tained by  such  obligee,  if  he  be  not  au  official 
authorized  by  law  to  institute  and  prosecute 
legal  proceedings  in  his  representative  capacity. 
(Syllabus  by  the  Court.) 

Brrw  from  superior  court,  Cobb  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  T.  M.  Brumby,  mayor,  against 
S.  A.  Anderson  and  others.  Judgments  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Sessions  &  Moss,  for  plaintiffs  in  error. 
D.  W.  Blah:  and  J.  E.  MoKley,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
in  the  superior  court  of  Cobb  county  by  T. 
M.  Brumby,  as  mayor  of  the  city  of  Mariet- 
ta, against  B.  B.  Lawhon,  as  principal,  and 
Saxon  A.  Anderson  and  G.  S.  Owen,  as 
sureties,  npon  a  bond  given  by  Lawhon  as 
clerk  of  the  city  council  of  Marietta,  condi- 
tioned toe  the  faithful  performance  of  all 
of  his  duties  as  such  clerk.  It  was  made 
payable  to  "D.  W.  Blair,  mayor  of  said  city 
of  Marietta  tot  the  time  being,  and  to  his 
successors  In  office."  The  plaintiff  alleged  in 
his  petition  that  be  was  the  "successor  In 
office"  of  D.  W.  Blair,  who  was  mayor  at 
the  time  the  bond  was  given,  and  upon  this 
allegation  predicated  bis  right  to  sue  on  the 
bond  for  the  breach  thereof  which  he  aver- 
red had  been  made.  The  sureties  filed  a  de- 
murrer, based  on  numerous  grotmds,  one  of 
which  was  that  "the  bond  sued  upon  and 
sought  to  be  enforced  is  shown  by  said  petl- 
ticm  to  have  been  made  to  an  obligee  other 
than  that  designated  by  the  charter"  of  the 
city  of  Marietta,  and  "for  this  reason  said 
bond  cannot  be  sued  up(Hi  by  a  successor." 
A  wholly  lndei)endent  action  was  also 
^nought  by   Brumby,   In  his  representative 


capacity,  against  Lawhon,  aa  principal,  and 
Anderson  and  A.  Y.  Leake,  as  sureties,  upon 
another  bond,  reciting  that  It  was  given  to 
"B.  N.  Holland,  mayor  of  said  city  of  Mari- 
etta tar  the  time  being,  and  to  his  successors 
In  office,"  on  condition  that  it  was  to  become 
inoperative  should  Lawhon  well  and  truly 
perform  the  duties  devolving  upon  him  as 
city  clerk.  This  action  was  met  by  a  de- 
murrer precisely  like  that  above  referred  to. 
Still  another  action,  brought  In  the  name  of 
"Thomas  M.  Brumby,  mayor  of  Oie  city  of 
Marietta,"  upon  a  similar  bond,  was  insti- 
tuted against  Lawhon,  as  principal,  and  An- 
derson and  J.  Paige,  as  sureties.  This  bond 
was  made  payable  to  "T.  M.  Brumby,  mayor 
of  said  city  of  Marietta  for  the  time  being, 
and  his  successors  in  office."  The  petition 
filed  in  this  case  specifically  alleged  that: 
"Petitioner  is  mayor  of  the  city  of  Marietta, 
and  In  such  representative  capacity  be  brings 
this  suit,  for  the  use  of  the  board  of  educa- 
tion of  the  city  of  Marietta."  To  this  peti- 
tion Anderson  and  Paige  demurred  on'the 
ground,  among  others,  that  "the  mayor  of 
the  cl^  of  Marietta,  in  his  representative 
capacity,  has  no  authority  in  law  to  bring 
a  suit,  •  •  •  because  the  charter  creat- 
ing said  office  of  mayor  fails  to  confer  such 
authority  up<m  said  officer."  These  three 
cases  are  now  before  this  court  for  review, 
having  been  brought  here  by  separate  writs 
of  error.  Each  calls  for  a  determination  of 
the  question  whether  or  not  the  court  below 
erred  in  holding  that  Brumby,  in  his  repre- 
sentative capacity,  was  a  proper  party  plain- 
tiff. We  entertain  the  view  that  he  was  not. 
By  an  act  approved  January  22,  1852,  the 
town  of  Marietta  was  incorporated  as  a  city, 
and  provision  was  made  for  the  election  of 
a  governing  body,  to  consist  of  a  mayor  and 
six  conndlmen.  Acts  1861-62,  p.  890.  It 
was  in  the  fifth  section  of  this  act  declared 
"that  the  mayor  and  members  of  'the  coun- 
cil, as  before  mentioned,  shall  be  known  as 
the  mayor  and  council  of  the  city  of  Mari- 
etta, and  by  such,  their  corporate  name, 
shall  sue  and  be  sued,  plead  and  be  implead- 
ed, and  do  all  other  acts  relating  to  their 
corporate  capacity."  Provision  was  also 
made  for  the  election  of  a  marshal,  treas- 
urer, and  clerk  of  council;  and  in  the  tenth 
section  It  was  declared  that  these  officers 
should  be  required  to  "give  bond  and  se- 
curity to  the  mayor  and  council  of  the  city 
of  Marietta,  in  a  sum  each  to  be  fixed  by 
the  mayor  and  council,  for  the  faithful  per- 
formance of  his  or  their  duties."  So  it  will 
raadlly  be  perceived  that  the  official  bond 
which  Lawhon,  as  city  clerk,  was  legally 
called  upon  to  make,  was  one  payable,  not 
to  the  mayor  of  the  city,  but  to  its  duly  in- 
corporated governing  body,— "the  mayor  and 
council  of  the  city  of  Marietta."  Indeed,  It 
was  very  frankly  conceded  by  the  able  coun- 
sel who  appeared  in  this  court  In  behalf  of 
Mayor  Brumby  that  the  Instriunents  upon 
which  these  suits -were  Instituted  could  not 
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properly  be  regarded  as  valid  statutory 
bonds;  and  the  sole  contention  npon  which 
counsel  based  the  alleged  right  to  sue  there- 
on was  that  they  were,  under  the  rules  of  the 
common  law,  enforceable  as  Toluntary  bonds. 
In  this  connection  section  263  of  the  Political 
Code  was  cited  and  relied  on.  It  declares 
that:  "Whenever  any  ofQcer  required  by 
law  to  give  an  c^clal  bond  acts  nnder  a  bond 
which  Is  not  In  the  penalty  payable  and 
conditioned,  nor  approved  and  filed  as  re- 
quired by  law,  such  band  is  not  void,  but 
stands  In  the  place  of  the  official  bond,  sub- 
ject, on  Its  condition  being  broken,  to  all  the 
remedies,  Including  the  several  recoveries, 
which  the  persons  aggrieved  might  have 
maintained  on  the  oiScial  bond."  It  does 
not,  however,  undertake  to  prescribe  at  whose 
suit  such  a  defective  bond  Is  to  be  enforced. 
Granting,  then,  for  the  sake  of  the  argu- 
ment, that  the  prorislons  of  this  section  were 
Intended  to  apply  to  bonds  required  of  mn- 
nicipal  offlcors.  It  fumiahes  no  aid  in  deter- 
mining whether  or  not  Bnmiby  had  any 
right  in  his  official  character  to  maintain 
any  one  or  all  of  the  actions  instituted  by 
him  in  that  capacity.  It  is  undoubtedly  true 
that  a  bond  griven  by  a  public  officer  Is  not 
to  be  c<maidered  void  merely  because  it, is 
made  "payable  to  an  obligee  other  than  as 
required  by  statute."  2  Am.  &  Eng.  Enc. 
I.aw,  467.  On  the  contrary,  "all  such  bonds 
are  good  as  common-law  bonds,  and  may  be 
enforced  by  suit  in  the  name  of  the  obligees 
or  their  personal  representatives."  Id.  467a, 
note.  But  "where  a  bond  purporting  to  be 
official  is  made  payable  to  official  pvsons, 
whom  the  statute  does  not  authorize  to  be- 
come the  obligees,  the  successors  of  such 
obligees  cannot  maintain  an  action  on  the 
bond."  Id.  467,  note  10.  In  support  of  the 
proposition  last  stated  numerous  authorities 
are  cited.  Of  these  we  select  as  specially 
pertinent  the  following:  In  Stuart  v.  Lee, 
3  Call,  422,  it  appeared  that  a  statute  of 
Virginia  prescribed  that  the  (rfBcial  bonds 
required  of  sheriffs  should  be  made  payable 
"to  the  Justices."  The  bond  sued  on  was 
made  payable  to  Gov.  Randolph.  His  suc- 
cessor in  office,  Gov.  Lee,  sought  to  enforce 
it,  but  the  court  held  that  he  had  no  right 
to  sue  thereon.  It  was,  in  the  case  of  White 
V.  Quarles,  14  Mass.  451,  ruled  that  a  bond 
given  to  a  probate  Judge  and  his  successors 
In  office  could  not  be  enforced  by  the  pro- 
bate Judge  who  succeeded  him,  the  reason 
assigned  being  tluit,  as  the  bond  was  not 
executed  in  conformity  to  statute,  the  plain- 
tiff had  no  legal  Interest  therein.  The  so- 
preme  court  of  Alabama,  in  the  case  of  Cal- 
houn V.  Lunsford,  4  Port.  345,  held  that: 
"No  action  can  be  maintained  by  the  succes- 
sor of  a  Judge  of  the  county  court  upon  the 
bond  of  an  assessor  and  collector  of  taxes, 
made  payable  to  the  Judge;  such  bond,  by 
statute,  being  required  to  be  made  payable 
to  the  governor."  The  bond  sued  on  was 
made  payable  to  "Richard  S.  Clinton,  Judge 


of  the  county  court  of  Dallas  county,  or  his 
successors  in  office."  In  discussing  the  ques- 
tion whether  his  successor.  Judge  Calhoun, 
could  lawfully  maintain  an  action  upon  such 
a  bond.  Chief  Justice  H(q;>kin8,  who  pronoun- 
ced the  judgment  of  the  court,  said  (pages 
346,  347,  4  Port.):  "A  judge  of  a  county 
court  has  corporate  powers  so  far  as  to  en- 
able him  to  discharge  his  official  duties.  The 
successor  In  office  of  such  a  judge  would  be 
entitled  to  an  action  upon  any  contract  that 
the  Judge  was  authorized  to  moke  and  had 
entered  into  In  his  official  capacity,  and  up- 
on which  the  Judge  would  have  a  right  of 
action  if  he  had  continued  In  the  c^ce.  But 
it  was  not  necessary  for  Judge  Clinton  to 
take  the  bond  in  this  case  payable  to  him- 
self to  enable  him  to  perform  any  official 
duty  which  was  required  of  him.  His  duties 
in  relation  to  the  official  bond  of  the  assessor 
and  tax  collector  were  definite.  He  was  re- 
quired to  fix  the  penalty  of  the  bond,  to  ap- 
prove it,  and  cause  it  to  be  recorded  in  the 
office  of  the  clerk  of  his  court  In  taking 
the  bond  payable  to  himself,  be  acted  in  his 
natural  capacity;  and,  although  the  bond 
was  made  payable  to  him  as  the  judge  of  the 
county  court  of  Dallas  county,  or  his  suc- 
cessors In  office,  yet  as  he  had  no  authority 
to  take  it  to  himself  in  his  official  capacity, 
the  legal  effect  of  the  bond  is  the  same  that 
It  would  be  if  his  official  character  had  been 
omitted  in  the  bond."  In  Hibbite  v.  Canada, 
10  Terg.  465,  a  suit  brought  by  the  personal 
representatives  of  one  James  Hlbbita  upon  a 
bond  made  payable  to  him  and  to  bis  suc- 
cessors in  office  was  held  by  the  supreme 
court  of  Teimessee  to  be  maintainable,  the 
conclusion  reached  by  that  court  being  stat- 
ed as  follows:  "An  administration  bond, 
made  payable  to  the  chairman  of  the  county 
court  and  his  successors  in  ot&ce;  instead  of 
the  governor  of  the  state,  as  required  by 
law,  cannot  be  sued  npon  by  the  successor  in 
office,  but  is  a  good  voluntary  bond,  and 
suit  may  be  brought  upon  it  in  the  name  of 
the  original  payee,  or  his  personal  represen- 
tative, if  he  be  dead."  A  similar  ruling  was 
announced  in  the  case  of  Jones  t.  Wiley,  4 
Humph.  146.  The  supreme  court  of  Maine 
had  under  consideration,  in  Lord  ▼.  Lancey, 
21  Me.  468,  an  obligation  like  that  referred 
to  immediately  above,  and  seems  to  have 
entertained  no  doubt  that  the  successor  In 
office  of  the  payee  named  therein  had  no 
right  to  sue  upon  it  Another  case  dhrectly 
In  point  is  that  of  Stevens  v.  Hay,  6  Cusb. 
229,  in  which  Metcalf,  J.,  reviews  the  lead- 
ing authorities  on  the  subject  See,  also, 
Governor  v.  Twltty,  13  N.  C.  176.  Clearly, 
where  a  bond  required  by  statute  is  Improp- 
erly made  payable  to  a  public  officer  who  ia 
without  power  in  his  official  capacity  to  sue 
thereon,  his  successor  in  office  can.  In  his 
official  capacity,  have  no  greater  authority  Id 
the  premises.  It  Is  to  be  borne  In  mind  that 
as  a  general  rule,  a  public  office  has  no 
right  as  such,  to  maintain  a  mlt  of  any 
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character.  Accordingly,  It  Is  only  where,  by 
express  statute,  be  Is  constituted  a  corpora- 
tion sole,  and  Is  given  tbe  right  to  sue  or  Is 
made  subject  to  suit,  that  he  can  properly 
be  regarded  as  having  any  standing  -what- 
ever In  a  court  of  Justice.  Overseers  of  Poor 
of  City  of  Boston  v.  Sears,  22  Pick.  126. 

As  remarked  above,  an  official  bond  is  not 
void  merely  because  given  to  an  officer  other 
than  the  one  to  whom,  under  the  provisions 
of  a  statute.  It  should  have  been  made  paya- 
ble; and,  where  such  obligee  has  authority  to 
institute  legal  proceedings  in  his  representa- 
tive capacity,  such  a  bond  is  enforceable  at 
his  instance.  Justices  of  Christian  v.  Smith, 
2  J.  J.  Marsh.  472;  Sweetser  v.  Hay,  2 
Gray,  49.  But  this  is  necessarily  otherwise 
when  he  is  clearly  without  such  authority, 
and  tlierefore  cannot  become  a  proper  party 
plaintiff.  In  that  event  the  bond  may,  per- 
haps, be  construed  as  an  obligation  given  to 
the  payee  in  his  Individual  capacity,  and  en- 
forceable by  a  suit  brought  in  his  name  and 
right  as  a  private  citizen  for  the  use  of  tbe 
person  or  persons  aggrieved  by  a  breach  there- 
of. See  Iredell  v.  Barbee,  31  N.  C.  250;  Fitts  v. 
Green,  14  N.  C.  291,  296;  Williams  v.  Ehring- 
hans.  Id.  297;  Hlbbits  T.  Canada,  10  Yerg. 
465.  This  is,  however,  a  matter  which  we 
are  not  now  called  upon  to  decide.  Suffice  It 
to  say  that  all  three  of  fbe  actions  Instituted 
by  Brumby  were  avowedly  brought  by  him 
In  hla  representative  capacity  as  mayor  of 
the  city  of  Marietta.  The  act  Incorporating 
that  city  certainly  did  not  confer  upon  Its 
mayor  any  of  the  powers  Incident  to  a  cor- 
poration sole;  and,  so  far  as  we  are  Inform- 
ed, there  Is  no  law  of  force  In  this  state  au- 
thorizing that  official  to  maintain  an  action 
of  any  sort  under  any  circumstances  what- 
ever. This  court  is  fully  committed  to  the 
proposition  that  no  suit  can  be  lawfully  prose- 
cuted save  In  tbe  name  of  a  plaintiff  having 
a  legal  entity  either  as  a  natural  or  as  an  arti- 
ficial person.  See  Mutual  Life  Ins.  Co.  of 
Xew  York  v.  Inman  Part,  Prpsbyterian 
Churcb,  111  Ga.  677,  36  S.  E.  880,  and  cases 
cited. 

The  views  expressed  above  In  no  way  con- 
flict with  tbe  decision  rendered  in  Stephens 
V.  Crawford,  1  Ga.  574,  44  Am.  Dec.  680,  and 
followed  in  another  case  between  the  same 
parties  reported  in  3  Ga.  490.  The  bond  then 
under  consideration  was,  as  It  should  have 
been,  made  payable  to  the  governor  of  this 
state  and  his  successors  in  office;  and  it  was 
in  all  respects  a  good  statutory  bond,  save 
tiiat  it  was  not  given  within  the  time  pre- 
icribed  by  law.  Suit  thereon  was  Instituted 
in  the  name  of  Got.  Crawford,  as  the  suc- 
cessor of  Got.  McDonald,  who  was  In  office 
at  tbe  time  it  was  executed.  The  court  held 
that,  as  this  bond  was  properly  made  payable 
to  the  governor  and  his  successors  in  office, 
an  action  thereon  by  Crawford  was  main- 
tainable, he  having  in  his  representative  ca- 
pacity authority  to  prosecute  suits  of  this 
character,  and  the  makers  of  the  bond  being. 


therefore,  estopped  from  questioning  his  right 
to  sue  thereon  in  accordance  with  Its  express 
terms.  It  was  further  held  that,  as  It  was 
enforceable  only  as  a  voluntary  bond,  the 
rules  of  the  common  law  applied,  and  ac- 
cordingly there  could  be  but  one  recovery 
thereon.  This  Is  now  otherwise  under  sec- 
tion 263  of  the  Political  Code,  the  provisions 
of  which  we  have  hereinbefore  quoted, 
which  expressly  authorizes  "the  sevei-jd  re- 
coveries" which  might  formerly  be  had  upon 
an  official  bond  executed  In  strict  conformity 
to  statutory  requirements.  Tbe  doctrine  es- 
tablished by  tbe  two  decisions  last  above 
mentioned  is  simply  this:  A  bond  made 
payable  to  a  public  offliclal,  who  Is  authorized 
by  law  to  enforce  by  suit  obligations  of  that 
character,  may  likewise  be  enforced  by  his 
successor  in  office.  If  the  bond  so  stipulates; 
but  the  remedy  to  be  pursued  in  case  the 
bond  does  not  conform  to  all  statutory  re- 
quirements Is,  not  that  pointed  out  by  statute 
as  applicable  to  obligations  given  in  strict 
compliance  therewith,  but  that  afforded  by 
the  rules  of  the  common  law.  This  doctrine 
was  recognized  and  given  effect  by  the  su- 
preme court  of  Tennessee  In  the  case  of  Polk 
V.  Plummer,  2  Humph.  500,  37  Am.  Dec.  666, 
In  which  Reese,  J.,  filed  an  elaborate  and  well- 
reasoned  opinion.  "When  the  obligee  of  a  vol- 
untary bond  Is  a  public  official,  who  has  been 
by  law  constituted  a  corporation  sole,  there 
can  be  no  impropriety  In  entertaining  a  suit 
tbereon  instituted  by  him  or  by  his  successor 
In  office;  but  It  Is  quite  another  thing  for  a 
court  to  Ignore  the  settled  policy  of  the  law 
by  giving  countenance  to  a  suit  filed  In  the 
name  of  a  public  servant  who  is  legally  in- 
capable, as  such,  of  maintaining  an  actlcm 
of  any  description.  Accordingly,  we  do  not 
feel  authorized  to  give  our  sanction  to  the 
further  prosecution  of  the  legal  proceed  Uigs 
Instituted  In  the  court  below  with  a  view  to 
recovering  on  the  three  bonds  under  consid- 
eration, which,  because  of  apparently  inex- 
cusable ignorance  and  neglect  of  duty  on  the 
part  of  the  municipal  authorities,  have  given 
rise  to  useless,  annoying,  and  expensive  liti- 
gation. 

Judgment  In  each  case  reversed.  All  the 
Justices  concurring,  except  LEWIS,  J.,  ab- 
sent on  account  of  sickness 


LINDLEY  T.  FRBY. 
(Supreme  Court  of  Georgia.     June  7,   1902.) 

DKKD— FAILURE  TO  RECORD— PRIORITIES— 
BONA   FIDE  PURCHASER. 

Where,  in  1890,  one  made  a  deed  to  laud 
to  one  person,  and  subsequently  made  a  deed 
to  the  same  land  to  another  person,  who  took 
it  without  notice  of  the  former  deed,  and  Iiad 
it  recorded  prior  to  the  record  of  the  former 
deed,  the  second  deed,  under  sections  2778  and 
3618  of  tbe  Civil  Code,  has  priority  over  the 
first. 

fSyllabus  by  the  Court) 

Error  from  superior  court,  Douglas  coun- 
ty;   C.  G.  Janes,  Judge. 
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Action  by  U.  W.  Frey,  administrator, 
against  Charles  Llndley.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  A.  James,  for  plaintiff  In  error.  J.  S. 
James  and  B.  T.  Frey,  for  defendant  In  error. 

SIMMONS,  O.  J.  Frey,  as  administrator 
of  Morse,  brought  complaint  for  land  against 
Charles  Lindley.  Upon  the  trial  of  the  case 
the  plaintiff  Introduced  a  deed  from  Mack 
I/lndley  conveying  the  land  In  dispute  to  [ 
Morse  executed  January  23,  1800,  and  record- 
ed in  the  office  of  the  clerk  of  the  superior 
court  November  1&,  1900.  He  showed  his 
authority  as  administrator,  proved  the  value 
of  the  premises  for  rent,  and  closed.  The 
defendant  Introduced  a  deed  to  the  same  land, 
executed  In  1876.  from  A.  H.  S.  McBwen  to 
A.  D.  McEwen;  a  deed  to  the  land  from  A. 
D.  McE}wen  to  Mack,  Charles,  Moses,  Virgil, 
and  James  Llndley,  dated  In  1883,  and  re- 
corded May  7,  1900;  also  a  deed  from  Mack 
Llndley  to  defendant,  conveying  a  one-flfth 
Interest  In  the  same  land,  dated  July  28,  1891, 
and  recorded  May  7,  1900.  The  defendant 
testified  that  when  he  purchased  and  paid 
for  a  one-flfth  undivided  Interest  from  bis 
brother  Mack  he  had  no  knowledge  or  notice 
that  the  latter  bad  sold  the  land  to  any  one 
else.  There  was  no  evidence  whatever  to 
contradict  this  statemoit.  The  court  direct- 
ed the  Jury  to  find  for  the  plaintiff  a  one- 
flfth  Interest  in  the  land  in  dispute  and  mesne 
proflts.  A  verdict  was  returned  accordingly, 
and  Judgment  entered  thereon.  The  defend- 
ant excepted  to  the  direction  of  tbe  verdict 
by  the  court 

We  think  the  Judge  erred  in  directing  a 
verdict  for  tbe  plaintiff.  In  doing  so  he  waa 
evidently  controlled  by  the  old  law  upon  the 
subject  of  the  registration  of  deeds.  Before 
the  passage  of  the  act  of  1889  and  tbe  adop- 
tion of  the  present  Code,  the  law  was  that 
the  grantee  of  a  deed  should  record  it  within 
12  months  from  its  execution.  If  the  deed 
was  not  recorded  within  that  time,  and  an- 
other deed  was  made  by  tbe  same  vendor  to 
a  different  vendee,  and  recorded  in  time,  the 
younger  deed  prevailed.  But,  If  neither  deed 
was  recorded  within  a  year,  the  oId»  took 
precedence.  The  legislature  changed  this 
rule  by  the  act  of  1889  (now  Civ.  Code,  t 
2778),  and  by  the  change  made  in  section 
3618  of  the  Qvll  Code.  It  will  be  seen  by 
a  reference  to  section  2778  that  of  two  deeds 
to  tbe  same  tract  of  land,  made  by  tbe  same 
grantor  to  different  parties,  tbe  younger.  If 
it  be  recorded  before  the  older,  and  was 
taken  in  good  faith,  and  without  notice  of 
the  older,  takes  precedence.  It  will  also  be 
seen  that  tlie  codlfiers  made  a  corresponding 
change  in  section  361&  Prior  to  the  pres- 
ent Code  this  section  (2705,  Code  1882)  re- 
quired that  a  deed  should  be  recorded  within 
one  year  from  Its  execution.  These  words 
were  omitted  from  the  present  code  section, 
which  declares  that  "the  record  may  be  made 


at  any  time,  but  such  deed  [the  older  and  anre- 
MHTded  deed]  loses  Its  priority  over  a  subse- 
quent recorded  deed  from  the  same  vendor, 
taken  without  notice  of  the  existence  of  the 
first"  The  record  in  this  case  clearly  shows 
that  the  grantee  in  the  younger  deed  took 
that  conveyance  without  notice  of  the  plain- 
tiffs older  deed,  and  tliat  the  younger  deed 
was  recorded  some  six  months  before  the 
older  deed  was  filed  for  record.  Under  this 
section  of  the  Code  the  younger  deed  took 
priority  over  the  older,  and  it  was  error  to 
direct  a  verdict  for  the  plaintiff.  Under  the 
facts  appearing,  tiie  verdict  should  bave  been 
directed  for  the  defendant 

Judgment  reversed.  Ail  tbe  Justices  con- 
curring, except  IjBWIS,  J.,  absent  on  account 
of  slckneas. 


SOUTHERN  RT.  GO.  T.  OARTBS. 

(Supreme  Court  of  Georgia.     June  12,  1902.) 

CERTIORARI— BVIDBNCB. 

There  was  no  evidence  to  autborize  the 
verdict  for  tbe  plaintiff  in  the  Justice's  court, 
and  it  was  error  to  overrule  the.  certiotari. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Appling  eoonty; 
Jos.  W.  Bennet  Judge. 

Action  by  F.  M.  Carter  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  errw.    Reversed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Bennett  &  Bennett  for  defendant  in  error. 

PER  OUBIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  slcknesB. 


PITTSBURGH  SPRINQ  00.  r.  SMITH 

et  aL 

(Supreme  Court  of  Oeorgia.     June  11,  1902.) 

AFPBA1.—RBVIBW— INSTRUCTIONS. 

l.The  defendant  having  Joined  issue  with 
the  plaintiffs  without  demurring  to  their  peti- 
tion, and  they  having  introduced  sufficient  tes- 
timony_  to  prove  their  case  as  lal^the  verdict 
in  their  favor  was  warranted.  Railway  Oo. 
V.  Ladsou,  40  S.  E.  699,  114  Oa.  762. 

2.  The  failure  of  the  court  to  charge  upon  a 
ground  of  defense  not  set  up  in  the  defendant's 
answer  certainly  does  not  entitle  the  latter  to 
a  new  triaL 

(Syllabus  by  the  C!ourt) 

Error  from  superior  court  Pike  oonnty;  B2. 
J.  Reagan,  Judge. 

Action  by  Smith  A  Sons  against  Hie  Pitts- 
burgh Spring  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

G.  D.  Dominick  and  A.  A.  Murphey,  for 
plaintiff  in  error.  W.  W.  lambdin,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 
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WESTER  T.  MARTIN, 
(Sapreme  Conrt  of  Georgia.     Jnne  11,  1902.) 

DIVORCE— TBlfPORABT     AUMONT— CONTBMPT. 

1.  A  judgment  awarding  temporary  alimony 
is  Babject  to  reriBion  by  ue  court  at  any  time. 
Where,  therefore,  a  judgment  has  been  ren- 
dered awarding  temporary  alimony  and  coun- 
sel fees  to  the  wife,  and  a  rule  nisi  is  issued 
calling  upon  the  husband  to  show  cause  why 
he  shonld  not  be  attached  for  contempt  for 
not  having  paid  the  counsel  fees,  and  be  an- 
swers that  ue  is  unable,  on  account  of  his 
poverty,  to  pay  them,  it  was  error  to  reject 
evidence  offereid  to  prove  the  truth  of  this 
answer.  It  is  also  error  in  such  a  case  to 
strike  the  answer,  and  to  attach  the  husband 
for  coutempt  without  permitting  him  to  be 
heard. 

(Syllabus  by  the  Court.) 

EIrror  from  superior  court,  Pulaski  couaty; 
D.   M.    Roberts,  Judge. 

Application  of  J.  H.  Martin  for  mle  against 
W.  H.  Wester  to  show  cause  why  he  should 
not  be  attached  for  contempt  From  a  judg- 
ment committing  Wester  to  Jail,  he  brings 
error.     Revorsed. 

n.  E.  Coates  and  Black  &  Jackson,  for 
plaintiff  In  error.  J.  EL  Martin,  for  defend- 
ant in  error. 

SIMMONS,  O.  J.  Suit  for  divorce  was 
brought  by  Mrs.  Wester  against  her  hus- 
band. She  applied  for  temporary  alimouy 
and  counsel  fees,  and  at  the  hearing  of  the 
application  tlie  conrt  rendered  Judgment 
awarding  ber  a  certain  sum  per  month  and 
a  certain  sum  for  counsel  fees.  This  latter 
was  to  be  paid  within  30  days.  Subsequent- 
ly the  husband  and  wife  became  reconciled. 
The  wife  returned  to  the  husband,  and  they 
again  lived  together  as  man  and  wife.  Mar- 
tin, the  attorney  of  Mrs.  Wester,  applied  to 
the  court  for  a  rule  nisi  against  Wfster  call- 
ing upon  him  to  show  cause  why  he  shonld 
not  be  attached  for  contempt  for  falling  1o 
pay  the  attorney's  fees.  The  rule  issued,  iiud 
Wester  answered  that  he  was  unable  then, 
and  had  been  since  the  rendition  of  the  Judg- 
ment, to  pay  the  counsel  fees;  that  he  In*' 
tended  no  disrespect  to  the  court  In  failing 
to  comply  with  its  order,  but  that  his  pov- 
erty rendered  compliance  Impossible.  He  of- 
fered to  show  by  evidence  the  truth  of  his 
answer.  The  conrt  rejected  this  evidenco, 
struck  the  answer,  and  committed  Wester  to 
Jail  for  contempt  of  court    Wester  excepted. 

It  Is  the  settled  law  In  this  state  that  an 
order  for  a  husband  to  pay  temporary  nli- 
mony  and  counsel  fees  Is  always  within  the 
discretion  and  control  of  the  court  Civ. 
Code,  i  24S9.  It  Is  not  a  final  adjudication 
that  binds  the  husband  so  as  to  prevent  his 
showing  his  inability  to  pay.  The  conrt  may 
at  any  time,  upon  proi>er  application  nnd 
proof,  change,  modify,  or  alter  the  order,  or 
even  annul   it  altogether.     The  answer  of 

f  1.  8e«  Divorce,  VOL  IT,  Cant  Olf.  I  W. 
42S.E.-« 


Wester  was  sworn  to,  and  was  not  traversed, 
and  for  the  purposes  of  this  argument  It  will 
be  assumed  to  be  true.  Assuming  this,  the 
order  of  the  court  granting  the  alimony  and 
counsel  fees  must  have  been  Improvldeutly 
granted,  or  else  some  change  has  since  oc- 
curred In  the  pecuniary  affairs  of  Wester  so 
as  to  render  the  amount  awarded  excessive. 
Plnckard  v.  Plnckard,  23  Ga.  286,  is  on  Its 
facts  almost  Identical  with  tbls.  There  Plnck- 
ard had  been  ordered  to  pay  alimony  and 
counsel  fees.  A  rule  nisi  was  Issued  against 
him  to  show  cause  why  he  should  not  be 
attached  for  contempt  for  falling  to  comply 
with  the  order.  He  answered  by  showing 
his  inability,  on  account  of  poverty,  to  pay 
the  sum  awarded.  The  Judge  made  the  mle 
absolute,  and  this  court  held  that  be  should 
have  reduced  the  sum  required  of  Pinckard 
In  the  order  granting  the  alimony.  This  case 
controls  the  case  under  consideration,  and  It 
follows  that  the  judge  erred  in  refusing  to 
bear  evidence  in  support  of  the  answer  and 
In  striking  the  answer.  See,  also,  1  Enc.  PI. 
&  Prac.  pp.  437,  438.  The  above  Is  on  the 
assumption  that  the  answer  Is  true.  Of 
course,  Martin  may  traverse  It  and  show 
the  conrt  that  It  Is  untrue.  If  this  is  done, 
the  court  may  regulate  Its  Judgment  accord- 
ingly. Brlesnlck  v.  Brlesnlck,  100  Ga.  67, 
28  S.  E.  154,  and  the  other  cases  relied  upon 
by  the  defendant  In  error  are  cases  wherein 
permanent  alimony  had  been  granted  by  the 
verdict  of  a  Jury  and  a  Judgment  of  the 
court  There  la  a  great  difference  between 
an  order  allowing  temporary  alimony  and  a 
verdict  and  Judgment  for  permanent  alimony. 
Judgment  reversed.  All  the  justices  <on- 
curring,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


WILLIS  et  al.  v.  GALBREATH  et  al. 

(Supreme  Conrt  of  Georgia.     Jane  12,   1902.) 

ACTION-JOINDBR    OP    CAUSES. 

1.  An  action  of  tort  based  upon  an  al- 
leged malicious  abuse  of  process  by  the  prin- 
cipals named  iu  au  attachment  bond,  cannot 
properly  be  joined  with  au  action  ex  con- 
tractu upon  that  bond  against  them  and  the 
person  who  signed  it  as  surety. 

(Syllabus  by  the  (Dourt) 

Error  from  superior  court  Montgomery 
county;   D.  M.  Roberts,  Judge. 

Action  by  T.  J.  Willis  and  others  against 
A.  H.  W.  Galbreath  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  en-or. 
AiBrmed. 

W.  T.  Burkhalter,  for  plaintiffs  In  error. 
J.  B.  Gerger,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

«f  1.  See  Action,  vol.  1,  Cent.  Dig.  5  489. 
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ORTJBBR  ▼.  DBOKBR  «t  aL 
(Supreme  Conrt  of  Geor^a.     Juue  11,  19Q2.) 

NEW  TRIAIj— HARMLBSB  BRROR— APPEAL. 

1.  A  slight  inaccuracy  by  tlie  conrt  in  atat- 
inK  to  the  jury  the  conteutiona  of  the  party 
against  whom  the  Terdict  ia  rendered  wiU  not 
require  the  granting  of  a  new  trial,  when  it  is 
manifest  from  the  record  that  the  jurors  un- 
derstood the  uatore  of  the  issues  inTolved,  and 
intelligently  passed  upon  the  same,  in  the  light 
of  the  evidence. 

2.  The  immaterial  error  indicated  above  be- 
ing the  only  one  which  appears  to  have  been 
committed  by  the  presiding  judge,  there  was 
no  error  in  oyerrnlmg  the  special  grounds  of 
the  motion  for  a  new  trial;  nor  was  there  any 
abuse  of  discretion  in  refusing  to  grabt  the 
same  on  the  general  grounds,  for  the  evidence, 
though  conflicting,  was  amply  sufficient  to  war- 
rant the  verdict. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Appling  county; 
Job.  W.  Bennet,  Judge. 

Action  between  V.  A.  Gruber  and  F.  W. 
Decker  and  others.  From  the  Judgment, 
Oruber  brings  error.    Affirmed. 

Bennett  &  Bennett,  for  plalntlfl  In  error. 
O.  J.  Holton  &  Son  and  T.  A.  Parker,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  afflrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


EQUITABLE  MOKTG.  CO.  t,  BELL. 

(Supreme   Ck>urt   of   Georgia.     June  7,   1902.) 

APPEALr-REVIBW— BRIEF    OF    EVIDENCE. 

1.  This  court  will  not  review  evideuce  when 
it  is  apparent  that  there  has  been  no  boua  fide 
effort  to  brief  it  as  required  by  law,  and  when 
the  document  purporting  to  be  a  brief  of  the 
evidence  is  extensively  Interspersed  with  ob- 
jections to  testimony,  statements  and  argu- 
ments of  counsel,  and  rulings  of  the  court, 
none  of  which  should  find  place  in  a  brief  of 
evidence.  Culver  v.  Silver,  39  8.  E.  472,  113 
Ga.  1142,  and  cases  cited. 

2.  In  so  far  as  the  questions  presented  for 
decision  can  be  determined  without  reference 
to  the  evidence,  there  was  no  error  in  the 
rnlings  complained  of. 

(Syllabus  by  the  Ck>urt.) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Flte,  Judge. 

Action  by  P.  C.  Bell  against  the  Equitable 
Mortgage  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Starr  &  Erwln  and  Payne  &  Tye,  for  plain- 
tiff in  error.  W.  R.  Rankin  and  R.  J.  &  J. 
McOawry,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ATLANTA  &  W.  P.  R.  C!0.  ▼.  UPSHAW. 
(Supreme  Court  of   Georgia.     June  9,    1902.) 

APPEAL— BRIEF    OF   EVIDENCB^-AFPIRMANCB. 
1.  The  docHiiient  filed  as  a  brief  of  the  evi- 
dence shows  clearly  that  there  was  no   bona 


fide  effort  to  brief  the  evidence  as  is  required 
by  the  statute,  and  this  court  will  not  consider 
it.  Mortgage  0>.  v.  Bell,  ubi  supra,  115  Ga. 
661. 

2.  No  questions  are  presented  which  can  be 
decided  without  reference  to  the  evidence,  and 
the  judgment  of  the  conrt  l>elow  must  accord- 
ingly l>e  affirmed. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Coweta  county; 
B.  J.  Reagan,  Judge. 

Action  by  N.  H.  Upsbaw  against  the  At- 
lanta &  West  Point  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afflrmed. 

H.  A.  Hall  and  W.  G.  Post,  for  plaintiff  In 
error.    W.  C.  Wright,  for  defendant  In  error. 

PER  CURIAM.    Judgmmt  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  RY.  CO.  t.  MOORE. 
(Supreme  Court  of  Georgia.     June  12,  1902.) 

APPBAL-RBVIBW-CONPLICTINO     BVIDBNCB. 

The  plaintiff  made  out  a  prima  fade  case; 
and  while  the  testimony  of  the  defendant's 
witnesses,  if  in  all  respects  true,  established 
a  complete  defense,  yet,  as  there  was  a  conflict 
between  their  testimony  and  that  of  a  witness 
for  the  plaintiff  as  to  a  material  matter,— they 
swearing  that  the  stock  alarm  was  given  and 
the  train  slowed  up,  and  this  witness  swearing 
positively  to  the  contrary, — ^the  verdict  against 
the  company  was  not  unwarranted,  and  there 
was  no  abuse  of  discretion  in  not  sustaining 
its  certiorari. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Appling  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  H.  G.  Moore  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff.   Dellendant  brings  error.    Affirmed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
E.  P.  Padgett  &  Son,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sicknees. 


CENTRAL  OP  GEORGIA  RY.  00.  ▼.  Mc^ 
WHORTER. 

(Supreme  Court  of  Georgia.     April  26,  1902.) 

RAILROADS— INJURY  TO  EMPLOYfi— DUTIES 

OF  CONDUCTOR— CONTRIBUTORY 

NEQLIQBNCB. 

1.  Under  the  rules  of  the  railroad  company 
which  were  involved  in  the  present  case,  no 
duty  was  imposed  upon  the  conductor  to  ex- 
amine or  repair  the  brake,  or  any  appliance 
connected  with  the  operation  of  the  aame; 
such  duty  resting,  under  the  rules,  upon  the 
subordinates  of  the  conductor,  and  the  duties 
of  the  conductor  being  simply  those  of  super- 
vision   and   direction. 

2.  It  follows  from  the  foregoing  that  when 
the  plaintiff  went  between  the  engine  and  the 
cars  for  the  purpose  of  examining  the  air 
hose  used  in  operating  the  air  brake  (the  same 
being  iu  a  defective  condition),  there  being  no 
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pressluc  Mnerafeiicy  reqairing  him  to  perform 
this  daty,  which  the  roles  Imposed  upon  his 
sulwrdinates,  he  was  gailty  of  such  fault  as 
will  preclude  him  from  recovering  dama^ies  (or 
injonea  snstaiued  aa  a  direct  result  of  hts  hav- 
ing uDuecessarily  abandoned  bis  positiou  as 
conductor  for  the  purpose  of  performing  du- 
ties which,  under  the  rules  of  the  company, 
should  hare  been  performed  by  his  subordi- 
nate. 

3.  When  a  railway  conductor,  in  the  absence 
of  any  emergency,  or>of  drcumi^tances  so  re- 
quiring, goes  outeide  of  the  line  of  bis  duties 
as  prescribed  by  the  rules  of  the  company, 
and  thus  places  himself  in  a  position  of  dan- 
cer, and  is  injured  by  the  moving  of  a  train, 
he  ia  guilty  of  negligence,  and  cannot  hold 
the  compauy  liable,  even  though  the  engineer 
causes  such  movement  to  be  made  without 
ringing  the  bell  of  the  locomotive,  and  in  do- 
ing ao  violates  a  rule  of  the  company;  and 
more  especially  ia  this  true  when  the  conduct- 
or, by  reason  of  past  experience,  must  be 
aware  that  the  engineer,  in  the  absence  of 
any  knowledge  that  the  conductor  Is  so  ex- 
posing himself  to  danger,  can,  as  to  him,  safe- 
ly omit  the  ringing  of  the  bell,  and  yet  fails 
to  inform  the  engineer  of  the  intended  rislc 
n-hich  will  render  such  omission  hazardous  to 
the  conductor. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
J.  S.  Candler,  Judge. 

Action  by  B.  F.  McWhorter  against  the 
Central  of  Georgia  Railway  Compauy.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Uoyd  Clereland,  Hall  &  B9ynton,  W.  L. 
Watterson,  W.  O.  Beelis,  and  R.  L.  Berner, 
for  plaintiff  in  error.  Hoke  Smith  and  H.  C. 
Peeples,  for  defendant  in  error. 

COBB,  J.  The  plaintiff  sued  the  railway 
company  for  damages.  At  the  trial  it  ap- 
peared that  the  plaintiff  was  the  conductor 
of  an  accommodation  train  which  ran  be- 
tween Atlanta  and  Jonesboro.  It  had  reach- 
ed Jonesboro,  and  he  was  making  up  the 
train  to  put  it  in  place  and  have  it  ready  to 
start  to  Atlanta  the  next  morning.  His  en- 
tire crew  on  the  train  consisted  of  an  en- 
gineer, a  fireman,  and  a  train  hand.  The  en- 
gine had  been  disconnected  from  the  other 
cars,  and  was  brought  back  and  coupled  to 
them.  After  the  coupling  was  made  and  the 
air  hose  attached,  the  plaintiff  noticed  a 
serious  leak,  or  some  other  defect.  In  the  air 
hose.  He  stepped  in  between  the  engine  and 
the  car  to  find  out  wbat  the  defect  was. 
The  engineer  started  the  train,  throwing  the 
plaintiff  down  and  cutting  off  his  arm.  The 
plaintiff's  description  of  the  maimer  in  which 
he  was  injured  was  as  follows:  "When  the 
engine  backed  and  made  a  coupling,  I  was 
standing  on  the  end  of  the  passenger  car,  on 
the  right-hand  side  l03king  towards  .\tlanta. 
The  engineer  is  on  the  rlgbt-hnnd  side.  The 
engine  was  headed  for  Atlanta.  Immediate- 
ly after  this  coupling  was  made,  and  as  soon 
as  I  threw  the  pressure  in  by  turning  the 
angle  cock,  the  engine  threw  the  air  pressure 
back  <m  the  train.  The  air  escaped,  or  a 
good  portion  of  it,  at  about  the  coupling  of 
the  air  boae.    1  could  not,  from  the  outside. 


determine  what  the  character  of  that  leak 
was.  When  I  discovered  that  the  air  hose 
was  leaking,  I  went  to  examine  it,  and  to  see 
what  was  the  matter  with  it  and  in  making 
the  examination  there  was  no  way  to  exam- 
ine it  except  to  take  exactly  the  position  1 
did,  getting  between  the  car  and  the  engine. 
When  I  went  in  to  make  the  examination, 
the  engine  was,  without  notice  to  me,  and 
VTltliout  any  signal  from  me,  started  Immedi- 
ately off,  ]ust  as  I  was  in  the  act  of  maUng 
that  examination,  and  threw  me  forward  to 
the  ground,  and  came  very  near  miming  over 
me.  But  I  got  out  with  the  loss  of  an  arm." 
The  testimony  shows  that  what  was  done  on 
the  occasion  that  the  plaintiff  was  injured 
was  the  course  usually  pursued  when  the 
train  of  which  he  was  conductor  arrived  at 
Jonesboro  and  preparations  were  being  made 
to  store  the  train  away  for  the  night;  that, 
as  soon  as  the  brakeman  coupled  the  engine 
to  the  cars,  and  Informed  the  engineer  that 
everything  was  all  right,  the  engineer  then 
"pulled  out."  It  Is  true  that  the  plaintiff  tes- 
tified that  tills  was  the  way  they  did  when 
everything  was  all  right,  but  there  is  nothing 
in  the  evidence  to  show  that  the  engineer  on 
this  occasion  knew  that  anything  was  wrong. 
The  plaintiff  did  not  tell  him  that  there  was, 
nor  did  he  inform  him  that  he  was  going 
between  the  engine  and  the  cars.  Did  the 
engineer,  under  these  circumstances,  owe  to 
the  conductor  the  duty  of  ringing  the  bell  or 
giving  any  other  signal  before  starting  the^ 
train?  But  suppose  that  the  engineer  was" 
negligent  In  not  ringing  t&e  bell  or  giving 
other  signals  that  the  engine  was  about  to 
move,  was  not  the  phiintifl  at  fault?  He 
knew  the  customary  way  In  which  the  en- 
gineer acted  on  such  occasions,  viz.,  that  he 
was  liable  to  start  as  soon  as  the  brakeman 
informed  him  tliat  everything  was  all  right 
Was  not  the  plaintiff,  then,  grossly  negligent 
In  taking  the  risk  of  going  between  the  cai-s 
without  Informing  the  engineer  that  some- 
thing was  wrong,  and  warning  the  engineer 
not  to  move  the  train,  for  the  reason  that  he 
was  about  to  go  between  the  engine  and  the 
cars  to  investigate  the  matter?  Let  it  be  con- 
ceded, however,  that  the  evidence  authorized 
a  finding  that  the  company  was  negligent 
for  the  reason  that  the  engineer  moved  the 
train,  in  violation  of  a  rule  of  the  company, 
without  ringing  the  bell  or  giving  other  sig- 
nals, or  for  any  other  reason,  and  let  It  also 
be  conceded  that  the  plaintiff  was  free  from 
fault  in  the  particular  above  referred  to,  was 
not  the  injury  sustained  by  the  plaintiff  the 
direct  result  of  a  departure  by  him  from  the 
rules  of  the  company,  and  an  imdertaking 
by  him  to  perform  duties  which,  by  the  rules, 
were  not  required  of  him,  and  under  circum- 
stances where  there  was  no  necessity  for  him 
to  depart  from  the  line  of  his  ordinary  duty 
under  the  rules?  The  plaintiff's  injury  di- 
rectly resulted  from  his  going  between  the 
car  and  the  engine  to  ex.imine  the  air  base. 
Was  it  his  duty  to  place  himself  in  that  posi- 
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tlon  for  the  purpose  of  examining  tibe  ap- 
paratus in  question  when  It  was  out  of  order? 
The  answer  to  this  question  depends  upon 
the  proper  construction  to  be  placed  upon 
certain  rules  of  the  company.  Rule  72, 
which  was  in  evidence,  provided  tliat  passen- 
ger conductors  "must  report  for  duty  at  the 
appointed  time  with  their  train  men  and  sig- 
nals, and,  when  necessary,  assist  in  switch- 
ing and  mailing  up  their  train."  Bule  74 
was  as  follows:  "The  air  brake  must  be 
tested  by  applying  and  releasing  the  braises 
from  the  engine  before  starting  from  ter- 
minal stations,  and  all  other  points  where 
engine  or  cars  have  I>een  detached  or  hose 
conplings  separated.  After  all  couplings 
have  been  made,  the  brakemen  must  be  re- 
quired to  nsk  the  engineer  to  apply  brakes, 
and  will  then  pass  to  the  rear  of  the  train, 
noticing  that  the  brakes  are  properly  applied 
to  each  car.  The  signal  cord  will  be  pulled 
twice  from  the  rear  platform  as  notice  to 
engineer  to  release  brakes.  The  brakeman 
must  then  pass  to  the  engine  noticing  brakes 
to  ascertain  if  they  all  release.  If  so,  he 
will  report  to  the  engineer  that  the  brakes 
are  wcnrking  all  right  Should  the  brakes  on 
any  car  fail  to  work,  pr(H>er  steps  must  be 
taken  Immediately  to  put  them  In  order  be- 
fore starting  train."  Bule  89  provided  that: 
"The  general  directions  and  government  of 
a  train  from  the  time  it  receives  its  passen- 
gers until  it  arrives  at  its  destinatloa  is  vest- 
ed In  the  conductor,  and  all  men  employed 
on  the  train  are  required  to  yield  willing 
obedience  to  lils  proper  orders.  He  is  respon- 
sible for  the  prompt  movement  and  proper 
care  of  the  train,  and  for  the  equipment  in- 
trusted to  him."  The  foregoing  rules  appear 
in  the  rule  book  of  the  company  under  the 
head:  "Duties  of  Passenger  Conductors." 
Under  the  head:  "Duties  of  Flagmen  and 
Porters"  was  rule  91,  as  follows:  "They  are 
charged  with  the  management  of  the  brakes 
and  the  proper  display  and  use  of  the  train 
signals,  and  must  not  go  between  cars  un- 
der any  circumstances  for  the  purpose  of 
coupling  or  uncoupling,  or  for  adjusting  pins, 
etc.,  while  cars  are  in  motlcm." 

The  flrst  rule  above  quoted,  numbered  72, 
can,  by  its  terms,  apply  only  at  the  place 
where  the  conductor  is  required  to  report  for 
the  purpose  of  taking  out  a  train.  The  rule, 
in  effect,  says  that  the  conductors  must  re- 
port at  the  appointed  time  to  take  cliarge  of 
thebr  trains,  and,  if  necessary,  assist  in  mak- 
ing up  the  trains,  so  that  they  can  be  taken 
out.  The  rale  is  framed  for  the  purpose  of 
Informing  a  conductor  who  is  not  on  duty  as 
to  what  shall  be  done  by  him  at  the  time  he 
is  required  to  go  on  duty,  as  well  as  what 
shall  be  done  by  him  in  seeing  and  doing 
what  Is  necessary  to  place  his  train  In  a  prop- 
er condition  to  be  taken  out  at  the  appointed 
time.  This  rule  can  have  no  application  in 
a  case  where  a  conductor,  who,  having  re- 
ported for  duty  at  the  appointed  time,  has 
reached  the  destination  of  hla  train,  and  is 


preparhig  at  that  point  to  place  It  tai  a  posi- 
tion where  he  and  the  members  of  his  crew 
can  leave  it  in  safety  ontll  it  Is  his  duty  to 
take  charge  of  it  again,  and  return  with  it  to 
the  place  whence  he  came.  Under  this  rule, 
no  doubt,  the  plaintUC  had,  on  the  day  be  was 
injured,  reported  for  duty  in  Atlanta  to  take 
out  his  train  to  Jonesboro,  and  after  that  he 
bad  no  further  concern  with  the  rule  until 
the  time  came  for  him  td  report  for  duty  next 
day,  when  his  train  was  scheduled  to  leave 
Jonesboro  on  its  return  trip  to  Atlanta.  The 
rule  was  not  operative  when  the  plaintiff  was 
switching  his  train  preparatory  to  placing 
It  upon  the  side  track  for  the  night  There 
is  nothing  In  the  rule  numbered  74  which 
expressly  makes  it  the  duty  of  the  conductor 
to  examine  or  repah:  an  air  hose  when  it  is 
out  of  ordo:.  Is  there  anything  in  this  rule 
from  which  such  a  duty  can  be  legitimately 
Inferred?  Is  the  language  of  the  rule  so 
equivocal  that  the.  rule  can  be  so  interpreted 
as  to  place  this  duty  on  the  conductor?  We 
do  not  think  so.  The  rule  numbered  89 
places  the  train  under  the  direction  of  the 
conductor,  and  all  employes  on  the  train  are 
requbred  to  obey  his  orders.  He  Is  In  com- 
mand. He  Is  to  direct  others;  others  are  to 
obey  him.  While  be  Is,  under  the  rule  last 
refo-red  to,  responsible  for  the  prompt  move- 
ment and  proper  care  of  the  train,  and  for 
the  equipment  Intrusted  to  him,  there  is  noth- 
ing In  the  rule  which  casts  upon  him  any 
other  duty  than  that  of  a  supervising  sa- 
perlor,  so  far  as  the  movement  of  the  train 
cw  the  management  of  its  machinery  is  con- 
cerned. It  is  no  more  his  duty  to  adjust  or 
repair  the  brakes  or  the  ah:  hose  than  it  Is 
his  duty  to  operate  or  repair  the  engine.  All 
these  duties  are  cast  upon  bis  subordinates, 
but  tbey  are  to  be  performed  subject  to 
his  supervision  and  direction.  Construing  to- 
gether the  two  rules  72  and  89,  the  former 
is  Incapable  of  a  construction  which  would 
place  the  duty  of  adjusting,  handling,  or  re- 
pairing the  air  hose  upon  the  conductor.  The 
flrst  portion  of  rule  74  places  the  duty  upon 
the  conductor  of  having  the  air  brake  tested 
at  certain  points  on  his  route,  but  the  rule 
distinctly  prescribes  that  the  .testing  shall  be 
done  by  the  brakeman  and  engineer.  The 
conductor  takes  no  part  therein,  except  to 
see  that  it  is  done  according  to  the  rule.  If 
the  brakes  fall  to  work,  the  role  says  "proper 
steps  must  be  taken"  Immediately  to  pot  them 
in  order.  Taken  by  whom?  By  the  con- 
ductor, who  has  so  far  had  nothing  whatever 
to  do  with  the  actual  handling  or  manipula- 
tion of  any  part  of  the  machinery  of  the 
train?  Not  at  all;  but  by  the  subordinates  of 
the  conductor,  who  are  charged  with  these 
duties,— the  brakeman,  the  flagman,  the  por- 
ter, and.  If  need  be,  the  engineer  and  the  fire- 
man,—ail  or  any  who  are  under  the  rules 
charged  with  duties  growing  out  of  the  ac- 
tual operation  of  machinery  and  the  handling 
of  its  varioos  parts;  but  never  by  the  con- 
ductor, who,  so  far  as  the  machinery  of  the 
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train  Is  concerned,  Is  a  snpervislng  superior 
only.  Eiven  if  tliere  should  l>e  any.  doubt 
about  the  matter  under  the  terms  of  rnle  74, 
this  doubt  Is  entirely  removed  when  that  rule 
Is  construed  in  the  light  of  rule  91,  which 
charges  flagmen  and  porters  "with  the  man- 
agement of  the  brakes."  It  was  argued  that 
the  actual  management  of  the  air  brakes  was, 
from  the  nature  of  the  machinery,  confided 
to  the  engineer,  and  that,  therefore,  rule  Dl 
could  not  apply  to  trains  equipped  with  air 
brakes.  While  it  is  true  that  the  power  that 
applies  or  releases  air  brakes  is  controlled  by 
the  engineer,  we  think  the  word  "manage- 
ment" in  rule  91  was  intended  to  mean  more 
than  the  mere  application  of  the  power  to 
the  brake.  The  adjustment  and  repair  of 
brakes  or  the  hose  is  in  a  sense  a  part  of 
the  management  of  the  brakes,  and  this  was 
the  duty  which  devolved  upon  the  flagmen 
and  porters  imder  the  rule.  The  evidence  au- 
thorised a  finding  that  it  was  the  policy  of  the 
company  that  its  conductors  should  be  pro- 
ficient In  the  knowledge  of  air  machinery, 
and  to  this  end  had,  at  considerable  expense, 
fitted  up  a  room  and  employed  an  expert  to 
instruct  Its  conductors  In  the  principles  and 
operation  of  air  machinery,  and  that  the 
plaintiff  had  been  so  Instructed.  It  was 
argued  that  the  rules  of  the  company  should 
be  interpreted  in  the  light  of  this  fact,  and 
that,  when  so  Interpreted,  the  rules  would 
place  upon  the  conductor  the  duty  to  repair 
the  air  machinery  when  it  was  out  of  order. 
We  cannot  agree  with  the  learned  connsei  in 
this  view.  The  air  machinery  of  the  train  is 
to  be  handled,  operated,  and  repaired  by  the 
subordinates  of  the  conductor,  under  his  su- 
pervision and  direction;  and  he  must  tiave 
a  competent  knowledge  of  the  character  of 
this  machinery,  aud  the  principles  by  which 
It  is  operated  and  controlled,  to  enable  him 
to  efllciently  discharge  the  duties  of  super- 
vision and  direction  which  the  rules  placed 
open  bim.  A  knowledge  of  the  principles 
controlling  the  operation  of  air  machinery  Is 
Just  as  Important,  if  it  is  not  more  essential, 
to  the  conductor  standing  by  the  side  of  his 
train  directing  and  supervising  the  work  of 
repair  being  done  by  a  brakeman  who  is  be- 
tween the  cars  actually  handling  the  ma- 
chinery as  it  is  to  the  brakeman.  It  was  also 
argued  that  the  rules  of  the  company,  if  am- 
biguous or  equivocal,  should  be  construed 
most  favorably  to  the  employe,  and  that  they 
must  not  by  implication,  be  given  an  inter- 
pretation beyond  their  clear  and  obvious 
meaning,  and  that  they  must  be  unequivocal, 
and  within  the  comprehension  of  the  class 
of  persons  upon  whom  they  are  designed  to 
operate.  We  recognize  all  these  as  general 
propo8ltl<Hia  of  law  bearing  upon  the  subject 
of  the  meaning  and  force  of  rules  prescribed 
for  the  government  of  employes  by  railroad 
companies  and  others  operating  dangerous 
machinery.  See  Railroad  Co.  v.  Moore,  94  6a. 
457,  20  S.  E.  640;  Railroad  Go.  v.  Bussey,  96 
Oa.  S84,  23  S.  EL  207.    When  we  look  at  the 


rules  of  the  company  Involved  in  the  present 
case  in  the  light  of  each  other  and  in  the 
light  of  the  testimony  in  the  case,  and  when 
we  apply  to  them  all  the  rules  of  interpreta- 
tion which  are  invoked  and  are  applicable, 
we  can  reach  no  other  conclusion  than  that 
there  was  nothing  in  the  rules  to  authorize 
or  require  the  plaintiff,  the  conductor  in 
charge  of  the  train  at  its  destination,  when 
he  was  preparing  to  store  it  away  for  the 
night,  to  go  in  between  the  engine  and  the 
cars  for  the  purpose  of  an  actual  examina- 
tion of  the  air  hose,  in  order  to  discover  the 
defect  there,  if  any  existed.  Such  being  the 
case,  the  plaintiff  was  out  of  his  proper  place 
when  be  was  injured,  was  not  free  from  fault 
substantially  contributing  to  the  injury,  and 
is  not  entitled  to  recover  in  the  action  brought 
by  him.  G?here  was  nothing  in  the  evidence 
anthorizing  a  finding  that  there  was  such  a 
pressing  emergency  upon  the  plaintiff  that  he 
was  warranted  In  leaving  his  position  as  a 
supervising  superior  in  charge  of  the  train 
and  performing  the  duties  of  a  subordinate 
who  was  charged  with  the  actual  handling 
of  a  portion  of  the  machinery  of  the  train. 
This  case,  upon  its  merits,  is  controlled  by 
the  principle  involved  in  the  case  of  Whitton 
V.  Railroad  Co.,  106  Oa.  796,  32  S.  E.  857, 
and  the  cases  which  were  there  followed. 

The  court  erred  in  refusing  to  grant  a  sec- 
ond new  trial  in  the  case.  A  second  verdict 
In  favor  of  a  plaintiff  Is  a  reason  for  refusing 
a  new  trial  when  there  has  been  a  fab:  trial 
and  a  right  to  recover  exists,  but  no  number 
of  verdicts  in  favor  of  a  party  can  create  a 
cause  of  action  in  a  case  where  none  exists 
under  the  law  and  the  facts. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
coont  of  sickness. 

Application  toe  Rehearing. 

COBB,  J.  No  sufllcient  reason  has  been 
shown  for  granting  a  rehearing  in  this  case. 
One  ground,  only,  of  the  motion  for  a  re- 
hearing requires  any  special  notice.  It  is 
said  that  a  rehearing  should  be  granted  be- 
cause the  court  overlooked  a  rule  of  the 
company  which  appears  In  the  brief  of  evi- 
dence. At  the  conclusion  of  the  brief  of  evi- 
dence we  find  the  following  statement:  "Mr. 
Bemer  offered  in  evidence  rule  No.  11  of 
the  special  rules,  which  defendant  produced 
under  notice,  as  follows:  X3onductors  will 
make  telegraphic  report  to  trainmasta  of  all 
defects  in  trains  handled  by  them.'"  The 
words  quoted  formed  the  last  lines  of  the 
brief  of  evidence  immediately  preceding  the 
usual  entries  thereon.  That  this  rule  was  In 
evidence  in  the  case  was  overlooked  by  us. 
It  was  not  considered.  The  case  was  de- 
cided upon  the  rules  wliich  were  referred  to 
in  the  original  opinion.  In  the  very  elab- 
orate and  able  brief  of  the  learned  counsel 
for  the  defendant  in  error,  which  we  had  be- 
fore us  when  the  case  was  decided,  and 
which  was  carefully  examined  and  earnestly 
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considered,  tbere  was  not  one  line  tbat  re- 
ferred to  the  rule  which  has  been  qnoted, 
and  nothing  In  the  original  brief  <x  in  any 
of  the  supplemental  briefs  filed  by  counsel 
for  the  defendant  In  error  had  any  reference 
to  that  rule.  It  appears  from  the  record,  as 
will  be  seen,  that  the  rule  was  not  intro- 
duced by  the  plaintiff  in  the  court  below,  but 
it  was  evidence  offered  In  behalf  of  the  rail- 
road company.  This  would  indicate  that 
counsel  for  the  defendant  in  error  did  not 
rely  upon  this  rule  in  the  court  below,  and 
the  failure  to  notice  this  rule  In  his  argu- 
ment here  indicates  that  he  did  not  rely  upon 
the  same  as  having  any  material  bearing 
upon  the  case  in  this  court.  In  any  event, 
there  was  nothing  to  call  the  attention  of 
this  court  to  the  fact  that  counsel  for  the  de- 
fendant in  error  relied  on  the  rule  which  was 
offered  In  evidence  by  the  plaintiff  In  error, 
and  counsel  cannot  now  be  heard,  on  an  ap- 
plication for  a  rehearing,  to  present  a  phase 
of  the  case  that  was  either  overlooked  when 
the  case  was  argued  or  was  not  considered 
of  sufficient  importance  at  that  time  to  be 
alluded  to  In  the  briefs.  A  rehearing  will 
never  be  granted  when  the  application  there- 
for Is  based  upon  a  ground  that  the  Judg- 
ment rendered  was  erroneous  for  a  reason 
which  wa's  not  set  up  or  insisted  on  when 
the  case  was  submitted,  even  though  such 
reason  might  have  been.  If  Insisted  on  at  the 
proper  time,  sufficient  to  cause  a  different 
Judgment  to  be  rendered.  In  the  present 
instance,  however,  there  la  no  merit  what- 
ever In  the  application  for  rehearing.  The 
rule  in  question,  which  was,  for  the  reason 
above  stated,  overlooked  by  us,  has  no  ma- 
terial bearing  on  the  case.  This  is  the  view 
entertained  by  counsel  both  in  the  court  be- 
low and  In  this  court  when  the  case  was 
submitted.  As  the  first  position  taken  by 
counsel  In  reference  to  this  rule  was  so  clear- 
ly correct,  we  do  not  deem  It  proper  to  grant 
a  rehearing  for  the  purpose  of  allowing  a 
contrary  view  to  be  set  up  and  attempted 
to  be  sustained. 

Application  for  rehearing  denied.  All  the 
Justices  concurring,  except  LEWIS,  J.,  ab- 
sent on  account  of  sickness. 


GAY  T.  WARBEN. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

JUDICIAL  SALE— RIGHTS  OF  PURCHASER. 

A   purchaser   of   land    at   a    judirial    sale 
obtains  no  ngbt  by  the  purchase  to  the  deeds 
coustitotiiig  the  chain  of  title  to  the  laud,  in 
the  hands  of  the  original  owuer. 
(Syllabus  by  the  CourL) 

Error  from  city  court  of  Dublin;  J.  8.  Ad- 
ams, Judge. 

Action  by  D.  T.  Warren  against  0.  M.  Gay. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 


Howard  &  Armlstead,  for  plaintiff  in  er- 
ror. T.  li.  Griner,  E.  S.  Baldwin,  and  Jas. 
K.  Hines,  for  defendant  in  error. 

SIMMONS,  O.  J.  A  considerable  quan- 
tity of  land  was  owned  by  John  Gay  in  Lau- 
rens county.  He  died,  leaving  G.  M.  Gay  as 
one  of  his  executors.  Shortly  after  the  latter 
qualified,  disputes  arose  between  him  and 
the  other  heirs  at  law.  A  receiver  was  a.p- 
pointed  to  take  charge  of  the  estate.  It 
seems  that  the  receiver  obtained  an  order  of 
court  to  sell  certain  of  the  lands  of  the  es- 
tate. Warren  became  the  purchaser  of  one 
of  the  lots  so  sold.  After  some  years  be 
brought  an  action  of  trover  against  G.  M. 
Gay  to  recover  two  deeds  constituting  part 
of  the  chain  of  title  of  John  Gay.  On  the 
trial  much  evidence  was  introduced  on  the 
question  as  to  whether  O.  M.  Gay  was  in 
possession  at  any  time  of  the  deeds  sought 
to  be  recovered,  also  evidence  as  to  the  value 
of  the  lot  purchased  by  Warren,  and  some 
evidence  as  to  the  damage  be  had  sustained 
by  reason  of  bis  not  having  the  deeds.  It 
seems  that  Warren  owned  the  land  at  the 
time  suit  was  brought,  but  had,  pending  the 
litigation,  sold  It  to  his  son.  The  plaintiff 
having  elected  to  take  a  money  verdict,  the 
Jury  found  in  his  favor  for  $600,  which  was 
but  little  less  than  the  value  of  the  land. 
The  defendant  moved  for  a  new  trial.  The 
motion  was  overruled,  and  he  excepted. 

Where  a  plaintiff  brings  an  action  of  tro- 
ver, he  must  show  title  In  himself,  or  that 
be  has  the  right  of  possession.  If  he  fails  to 
do  so,  he  cannot  recover.  Trover  will  lie 
for  the  recovery  of  title  deeds,  but  the  plain- 
tiff must  show  that  he  has  a  right  to  them 
before  he  can  recover.  The  back  deeds  con- 
stituting the  chain  of  title  of  one  whose 
lands  are  sold  xmiee  Judicial  process  do  not, 
we  think,  belong  to  the  purchaser  at  the 
sale.  If  one  holding  land  under  a  single 
deed  sells  it  in  parts  to  a  number  of  pur- 
chasers, he  would,  of  course,  be  unable  to 
furnish  each  with  his  chain  of  title.  In 
some  states  such  a  vendor  la  required  to  fur- 
nish his  vendee  a  correct  abstract  of  the 
title,  and,  if  the  warranty  of  the  vendor 
falls,  he  can  be  sued  upon  this  abstract 
And  in  2  Jones,  Conv.  t  1368,  it  is  said  with 
reference  to  private  sales  of  land:  "The 
English  law  in  regard  to  the  posseasion  of 
title  deeds  has  generally  no  application  in 
this  country,  on  account  of  the  prevalence 
here  of  a  general  system  of  registry.  Under 
our  registry  laws,  the  tecori  being  notice  to 
all  the  world,  it  is  not  necessary  that  the 
grantee  should  have  possession  of  the  title 
papers."  If  the  purchaser  at  a  private  sale 
Is  not  entitled  by  law  to  the  back  deeds, 
much  less  is  the  purchaser  at  a  Judicial  sale. 
The  law  has  provided  for  such  a  purchaser 
by  declaring  that  the  deed  made  in  pursu- 
ance of  such  a  sale  shall  be  an  original  title 
In  the  hands  of  the  purchaser.  Section  5446 
of  the  Civil  Code  declares:    "A  sale  regn- 
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larly  made  by  Tlrtne  of  Jndiclal  process  is- 
snlng  from  a  court  of  competent  Jurisdic- 
tion shall  convey  the  title  as  effectually  as 
If  the  sale  was  made  by  the  person  against 
whom  the  process  Issues."  The  next  section 
declares:  "In  aU  controversies  in  the  courts 
of  this  state,  the  purchaser  at  such  a  sale 
shall  not  be  required  to  show  title-deeds  back 
of  bis  purchase,  unless  It  be  necessary  for 
his  case  to  show  good  title  in  the  person 
whose  Interest  he  purchased."  In  the  case 
of  Wbatley  v.  Newsom,  10  G  a.  74,  from 
which  the  two  sections  above  quoted  were 
doubtless  codified.  Judge  Lunrpkin,  in  dis- 
cussing tbe  question,  said:  "To  require  the 
purchaser  to  go  further  would  be  to  Impose 
a  burthen  which,  in  tbe  end,  would  prove 
highly  Injurious  both  to  debtor  and  creditor, 
as  it  would  drive  off  bidders  and  purchasers 
from  these  public  sales.  The  debtor's  prop- 
erty being  seized  and  sold  against  his  will, 
it  Is  not  to  be  supposed  that  he  will  surren- 
der op  to  the  purchaser  the  muniments  of 
his  title."  For  these  reasons,  we  think  that 
a  purchaser  at  a  judicial  sale  gets  no  title 
to  the  deeds  which  constitute  the  chain  of 
title  of  the  person  whose  property  is  sold. 
The  plaintiff  in  this  case  showed  no  other 
right  to  the  deeds,  and  a  verdict  in  his  favor 
was  therefore  contrary  to  law. 

Jodgment  reversed.  All  the  Justices  con- 
curring, except  li&WIS,  J„  absent  oa  ac- 
count of  sickness. 


EQUITABLE  BUILDING  &  LOAN  ASS'N 

OF  ALBANY  v.   STATE  et  al. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

TAX  EXECUTION— VALIDITT. 
Since  a  tax  execution  is  not  fouuded  upon 
tbe  judgment  of  any  court,  but  is  a  purely 
summary  process,  it  is  essential  to  the  valid- 
ity of  such  an  execution  that  all  the  necessary 
jorisdictional  tacts  authorizing  its  issuance 
should  appear  upon  its  face.  It  follows  that  a 
writing  purportiug  to  be  such  an  execution,  but 
which  merely  commauds  the  levying  officers  to 
whom  it  is  directed  to  make  of  toe  property 
of  a  named  corporation  a  specified  sum,  as 
"now  due  and  owing  to  said  state  and  county 
for  taxes,  back  taxes  up  to  1889,  as  well  as 
all  lawful  costs,"  is  void. 
(Syllabus  hy  tbe  Court.) 

Error  trom  superior  court,  Dougherty 
county;    W.  N.  Spence,  Judge. 

Action  by  the  state  and  others  against  the 
Equitable  Building  &  Loan  Association  of 
Albany.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

S.  J.  Jones,  for  plaintiff  In  error.  D.  H. 
Pope  &  Son,  for  tbe  State. 

LUMPKIN,  P.  J.  The  tax  collector  of 
Dougherty  county  issued  what  purported  to 
be  a  tax  execution  against  the  Equitable 
Building  &  Loan  Association  of  Albany,  Ga. 
It  was  in  the  following 'words:  "Georgia, 
Dougberty  County.  To  AU  and  Singular  the 
Sheriffs  and  Constables  of  This  State:    You 


are  hereby  commanded  that  of  the  goods 
and  chattels,  lands  and  tenements,  of  Equi- 
table B/L  Ass'n,  Albany,  Oa.,  you  levy, 
and  by  distress  and  sale  thereof,  sufficient 
to  make  the  stmi  of  five  hundred  thirty-flve 
dollars  (535.38)  and  38  cents,  now  due  and 
owing  to  said  state  and  coimty  for  taxes, 
back  taxes  up  to  1899,  as  well  as  all  lawful 
costs,  and  you  make  due  return  according 
to  law.  Given  under  my  band  and  seal  this 
23d  day  of  July,  1900.  [Signed]  J.  T.  Hes- 
ter, Tax  Collector."  The  case  now  before  us 
presents  for  determination  the  question 
whether  or  not  this  was  a  lawful  and  valid 
tax  execution.  It  was  in  the  court  below 
attacked  as  void  upon  the  following  grounds: 
(1)  Because  It  "did  not  show  on  Its  face  the 
proper  legal  authority  for  Its  issuance";  (2) 
that  it  "did  not  show  for  what  years  said 
'back  taxes'  were  due  and  owing,  nor  how 
much  was  due  each  year";  and  (3)  that  it 
"was  not  issued  from  any  return  or  assess- 
ment entered  on  the  tax  digests  of  said  coim- 
ty." The  trial  judge  held  that  it  was  a  le- 
gally sufficient  execution.  We  are  of  a  con- 
trary opinion.  Section  847  of  tbe  Political 
Code  reads  as  follows:  "If  a  person  falls  to 
make  a  return,  in  whole  or  in  part,  or  falls 
to  affix  a  value  to  his  property,  it  is  the  duty 
of  the  receiver  to  make  the  valuation  and 
assess  the  taxation  thereon,  and  in  all  other 
respects  to  make  the  return  for  the  default- 
ing person  from  the  best  information  he  can 
obtain;  and  having  done  so,  he  shall  double 
the  tax  in  the  last  column  of  the  digest 
against  such  defaulters,  after  having  placed 
the  proper  market  value  or  specific  return 
In  the  proper  column;  and  for  every  year's 
default  the  defaulter  shall  be  taxed  double 
until  a  return  Is  made."  Section  848  is  in 
the  following  language:  "If  there  is  tax- 
able property,  real  or  personal,  in  a  oounty, 
that  to  the  satisfaction  of  the  receiver  when 
he  comes  to  conclude  his  digest,  is  not  re- 
turned by  any  person,  and  he  does  not  know 
the  owner  or  possessor,  It  is  his  duty  to  as- 
sess and  double  tax  it,  describing  It  partic- 
ularly; and  the  same  power  Is  conferred  on 
the  tax  collector  as  to  such  property,  when  not 
assessed,  or  overlooked  by  the  receiver." 
Section  908  declares  that:  "When  property 
Is  assessed  for  taxes  which  has  not  been  re- 
turned by  any  one,  as  soon  as  assessed  the 
tax  collector  shall  at  once  issue  an  execu- 
tion against  It  for  the  amount  due  and  costs, 
and  the  sheriff  shall  advertise  It  for  sale  In 
some  public  gazette  ninety  days  before  the 
day  of  sale,  and  if  by  said  day  the  taxes 
are  not  paid.  It  shall  be  sold:  provided,  rent- 
ing or  hiring  will  not  bring  the  requisite 
amount  Whatever  overplus  there  may  be 
shall  be  paid  over  to  the  ordinary  as  a  part 
of  the  educational  fund,  with  a  statement  of 
the  property  and  account  of  sales,  subject  to 
the  claim  of  the  true  owner  within  four 
years."  If  the  building  and  loan  association 
failed  to  make  for  any  year  a  return  of  a 
iwrtion  of  its  taxable  property,  it  was,  under 
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section  847,  the  doty  of  tbe  tax  receiver,  If 
this  fact  became  known  to  him,  to  assess  tbe 
▼alue  of  sncli  property,  and  make  a  return 
tix  the  association  from  tbe  best  Informa- 
tion he  could  obtain,  and,  having  done  this, 
to  double  tbe  tax  against  the  association. 
After  such  assessment  and  return  had  been 
made,  If  the  tax  due  was  not  paid  within 
the  time  prescribed  by  law,  it  then  became 
the  duty  of  the  tax  collector,  under  section 
894,  to  Immediately  issue  against  the  asso- 
ciation an  execution  for  the  unpaid  tax.  If 
tbe  association  bad  nnretnrned  taxable  proper- 
ty, and  Its  ownership  thereof  was  unknown  to 
tbe  tax  receiver,  it  was,  under  section  848,  his 
duty  to  assess  and  double  tax  this  property, 
describing  It  particularly,  and  to  make  appro- 
priate entries  upon  the  tax  digest.  Under 
that  section  the  tax  collector  had  like  powers 
as  to  any  property  which  was  overlooked  by 
the  receiver,  and  not  assessed  by  him.  As 
to  all  tbe  property  thus  assessed,  it  was,  un- 
der section  906,  the  duty  of  the  tax  collector 
to  issue  an  execution  against  the  property 
itself.  See,  in  connection  with  what  is  said 
above,  Norris  v.  Coley,  100  Ga.  547,  28  8. 
E.  222,  wherein  sections  847,  848,  and  90S 
of  the  Political  Code  were  construed  by  this 
court,  and  given  the  meaning  which  we  now 
place  upon  them.  The  so-called  tax  execu- 
tion which  the  present  case  brings  under 
consideration  was  open  to  all  of  tbe  objec- 
tions urged  against  it  It  certainly  did  not 
show  on  its  face  any  authority  for  its  issu- 
'  ance.  Indeed,  it  is  impossible,  from  an  in- 
spection of  It,  to  determine  under  which,  if 
any,  of  the  above-mentioned  Code  sections 
It  was  Issued.  A  tax  execution  not  being 
founded  upon  the  judgment  of  any  court,  but 
being  a  purely  summary  process,  it  Is  "essen- 
tial that  all  necessary  jurisdictional  facts 
sbouM  appear  on  the  face  of  the  execution." 
Pine  Co.  V.  Klrkland,  112  Ga.  216,  37  8.  E. 
362.  To  the  same  effect,  see  Leonard  v.  Pil- 
klnton,  90  Ga.  738,  27  8.  B.  753. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count of  sickness. 


SAVANNAH,   P.   &  W.   RT.   CO.   v.   REN- 

FROE. 

(Sapreme   Court  of  Georgia.     June  11,  1902.) 

NEW    TRIAIi— OVERRULING     DEMURRER— 
EVIDENCE. 

1.  OTerruling  a  demurrer  to  a  petition,  or  to 
80  much  thereof  as  seeks  to  set  forth  the  cause 
of  action,  is  not  a  proper  ground  of  a  motion 
for  a  new  trial.  Assignments  of  error  upon 
snch  a  ruling  should  be  presented  by  excep- 
tions pendente  lite,  or  by  direct  exception  time- 
ly made. 

2.  That  a  petition  is  not,  for  a  stated  rea- 
son, legally  HUfflcient,  affords  no  ground  for 
rejecting  evideiice  directly  tending  to  estab- 
lish the  plaiutiff's  allegations. 

3.  The  evidence  was  sufficient  to  warrant  the 
verdict,  and  it  does  not  appear  that  the  court 
erred  iu  refusing  to  grant  a  new  trlaU 

liSyllabua  by  the  Court.) 


Error  from  superior  court,  Lowndes  coun- 
ty; Jno.  O.  Hart  Judge. 

Action  by  B.  A.  Renfroe  against  tbe  Sav- 
annah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AArmed. 

Wilkinson  &  O-anford  and  D.  H.  Pope, 
for  plaintiff  In  error.  O.  A.  Whitaker,  for 
defendant  It  error. 

FISH,  J.  Mrs.  E.  A.  Renfroe  sned  tbe 
Savannah,  Florida  &  Western  Railway  Com- 
pany for  damages  alleged  to  have  been  sus- 
tained by  her  by  reason  of  the  burning  of 
certain  property  belonging  to  her  by  fire  set 
out  by  the  negligent  running  of  the  def  end- 
anffs  locomotive  and  cars.  Tbe  first  para- 
graph of  the  petition  alleged  that  on  June  1, 
1808,  plaintiff  was  the  owner  of  certain  de- 
scribed land  lying  in  Lowndes  county,  bound- 
ed on  the  north  by  the  defendant's  right  of 
way,  which  land  she  still  owned.  The  sec- 
ond paragraph  alleged  that  the  land  was  in- 
closed with  fences,  and  was  used  for  farming 
and  grazing  purposes,  and  trees  and  grasses 
were  growing  thereon.  The  third  paragraph 
alleged  that  the  defendant  bad  a  place  of 
business  In  Lowndes  county,  and  operated  its 
cars  along  a  line  of  railway  adjacent  to  plain- 
tiff's land,  and,  while  so  doing,  the  defend- 
ant's locomotive,  on  account  of  its  defective 
construction  and  the  carelessness  of  d^end- 
ant's  servants,  emitted  sparks  of  fire,  whicb 
caused  plalntifTs  fences,  trees,  grass,  and 
muck  on  said  land  to  be  destroyed.  The 
damages  alleged  to  have  been  sustained  by 
the  burning  of  these  different  kinds  of  prop- 
erty were  set  out,  and  the  paragraph  con- 
tained a  prayer  for  judgment  and  process. 
The  defendant  demurred  to  the  third  para- 
graph of  the  petition  on  the  ground  that  It 
did  not  "comply  with  tbe  law,  in  setting  out 
In  an  orderly  way  and  in  separate  paragraphs 
the  facts  pleaded"  therein.  Tbe  demurrer 
was  overruled.  There  was  a  verdict  for  tlie 
plaintiff.  The  defendant  moved  for  a  new 
trial,  whicb  was  refused;  one  ground  of  tbe 
motion  being  that  the  court  erred  In  overrul- 
ing the  demurrer.  There  were  no  exceptions 
pendente  lite  filed  to  tbe  overruling  of  tbe 
demurrer,  and  the  only  assignment  of  error 
In  the  bill  of  exceptions  was  to  tbe  overruling 
of  the  motion  for  a  new  trial. 

1.  The  demurrer  was,  in  effect  to  the  whole 
petition,  as  it  was  only  In  the  third  paragraph 
that  tbe  plaintiff  sought  to  set  out  the  cause 
of  action;  and,  had  the  demurrer  been  sus- 
tained, there  would  have  been  no  case  left 
for  trial.  This  court  has  held  many  times 
that  the  overruling  of  a  demurrer  to  a  peti- 
tion is  not  a  proper  ground  of  a  motion  for 
a  new  trial.  Carter  v.  Johnson,  112  Ga.  494. 
37  S.  E.  736;  Holleman  v.  Fertilizer  Co.,  10« 
Ga.  157,  32  S.  E.  83,  where  it  was  held:  "Al- 
leged error  in  overruling  an  amendment  filed 
to  a  petition  cannot  be  made  the  subject-mat- 
ter of  review  In  a  motion  for  new  trial"; 
Shuman  t.  Smith,  100  Ga^  415^  28^  J).  448; 
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Willbanks  ▼.  Untiiner,  98  Ga.  801,  25  S.  El 
841.  Tbese  an  only  a  few  of  the  decisions 
of  this  court  to  the  effect  that  an  assignment 
of  error  upon  the  overruling  of  a  demurrer 
to  a  petition  can  be  presented  only  by  excep- 
tions pendente  lite,  or  by  a  direct  exception 
timely  made 

2.  Another  groimd  of  the  motion  for  new 
trial  was  that  the  court  erred  in  permitting 
the  plaiutifl  to  prove,  over  defendant's  ot>- 
jectlon,  the  Tarious  items  of  damages  set  out 
in  the  third  paragraph  of  the  petition;  the 
objection  to  the  admission  of  such  evidence 
being  that  the  petition  "did  not  set  out  the 
cause  of  action  in  orderly  paragraphs,  and 
itemize  the  various  items  of  damage  by  giv- 
ing the  amount  and  value  of  each."  There 
was  no  merit  in  tliis  ground.  The  demurrer 
to  the  petition  having  been  overruled,  the 
plaintiff  had  the  right  to  prove  her  case  as 
laid.  The  evidence  objected  to  directly  tend- 
•ed  to  establish  the  allegations  of  the  peti- 
tion. If  the  petition  was  defective,  demurrer 
was  the  remedy;  and,  when  the  demurrer 
was  overruled,  error  should  have  been  assign- 
ed upon  such  mling  in  the  manner  above 
indicated. 

S.  We  liave  carefully  examined  the  evi- 
dence in  the  recMd,  and  while  conflicting,  it 
was  sofllclent  to  authorise  the  verdict  and 
It  does  not  appear  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed.  All  the'  Justices  con- 
cmTing,  except  I^Wia^  J.,  absent  on  account 
ot  sickneaa 


WESTERN  UNION  TEL.  00.  t.  BAILBT. 
(Sapreme  Court  of  Georgia.    June  10,  1902.) 

ACnON      AGAINST      TBLBORAPH      COMPANT— 

FLBADINO-OBRTIORARI— NONDBLIV- 

ERT  or  TSLEQRAM— DAMAOESS. 

1.  A  petition  against  a  telegraph  company  al- 
legins  that  it  haa  "an  office  and  agent  in  [the] 
county  doln([  business  therein"  sufficiently 
shows  Jniisdictiou  in  the  courts  ot  the  county 
under  section  2348,   Civ.   Code. 

2.  The  law  requiring  a  plaintiff  in  certio- 
rari to  caase  written  notice  of  the  sanction  ot 
the  writ,  and  of  the  time  and  place  ot  hearing, 
to  be  given  the  defendant  therein,  a  message 
containing  a  proper  notice,  and  signed  by  the 
plaintiff  in  certiorari,  or  by  another  as  liis 
attorney,  sent  by  telegraph  and  properly  deliv- 
ered in  writing,  is  a  sufficient  notice. 

3.  Where  the  attorney  at  law  for  the  plain- 
tiff in  certiorari  contracts  with  a  telegraph 
company  tor  the  sendiiig  of  such  a  message, 
and  the  company  fails  to  deliver  it  within  the 
time  agreed  npon,  and  in  consequence  the  cer- 
tiorari is  dismissied  for  want  of  said  notice, 
and  where  the  attorney,  after  haviug  paid  his 
client  the  amonut  involved  in  the  certiorari 
proceeding,  snes  the  ccHnpauy  for  the  nondeliv- 
ery of  the  message,  such  attorney  occupies  the 
position  of  the  plaintiff,  and  it  is  incumbent 
npon  him  to  show  that  he  would  have  suc- 
ceeded in  the  certiorari  proceeding,  and  was 
damaged  by  its  dismissaL 

4.  The  evidence  in  the  record  disclosing  that 
the  attorney  failed  to  show  this,  but  paid  his 
client  under  what  he  thought  was  a  moral 
obligation,  the  finding  of  the  jury  in  his  fav<» 


was  contrary  to  law,  and  should  have  been  set 
aside. 

Little,  J.,  dissenting  in  part. 

(SyUabua  by  the  Court) 

Error  from  superior  court.  Butts  county; 
E.  J.  Reagan,  Judge. 

Action  by  B.  P.  Bailey  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Dorsey,  Brewster  &  Howell  and  Hugh  M. 
Dorsey,  for  plaintiff  In  error.  M.  W.  Beck 
and  Y.  A.  Wright  for  defendant  in  error. 

SIMMONS,  C.  J.  A  lien  for  supplies  was 
foreclosed  In  a  Justice's  court  by  Ollmwe 
against  Smith  as  his  tenant  Certain  prop- 
erty of  Smith's  was  levied  upon  under  this 
fl.  fa.,  and  sold.  The  constable  refused  to 
turn  over  the  proceeds  to  Oilmore,  and  the 
latter  obtained  a  rule  nisi  against  him.  The 
constable  answered  that  he  bad  otber  fl.  fas. 
In  his  hands  claiming  the  funds.  On  the 
trial  of  the  case,  on  appeal  to  a  Jury,  In 
the  justice's  court  the  verdict  was  unsatis- 
factory to  Oilmore,  and  he  sued  out  a  writ 
of  certiorari,  which  was  sanctioned  by  tho 
Judge  of  the  superior  court  Bailey  was  the 
attorney  at  law  for  Gilmore.  He  waited  un- 
til the  lasi:  day  allowed  by  law  to  give  the 
opposite  party  iMtlce  of  the  sanction  and  of 
the  time  and  place  of  hearing.  Ascertaining 
that  he  then  had  not  sufficient  time  to  servo 
the  notice  personally  or  by  mail  on  the  op- 
posite party  (who  lived  in  a  distant  city), 
he  went  to  a  telegraph  office,  and,  according 
to  his  testimony,  made  a  contract  for  the 
delivery,  before  midnight  of  that  day,  of  a 
telegram,  which  he  wrote  oat  and  delivered 
to  the  agent  For  some  reason,  the  message 
was  not  delivered  until  the  next  day,  which 
was  after  the  time  for  giving  notice  of  the 
certiorari  had  expired.  Upon  the  call  of  the 
case  In  the  superior  court,  the  certiorari  was 
dismissed,  on  motion,  because  notice  had  not 
been  given.  Thereupon  Bailey  paid  his  cli- 
ent the  amount  Involved  in  the  certiorari  pro- 
ceeding, and  brought  bis  action  against  the 
telegraph  company  In  a  Justice's  court  for 
damages.  The  case  was  appealed  to  the 
superior  court  Upo9  the  trial  in  that  court 
a  motion  was  made  to  dismiss  the  case  be- 
cause the  petition  did  not  allege  that  the 
company  had  an  agency  or  place  of  busi- 
ness In  the  county,  and  because  no  cause  of 
action  was  set  out;  it  being  argued  that 
the  message  sent  would  not  even  if  deliver- 
ed promptly,  have  been  sufficient  written  no- 
tice of  the  certiorari  under  the  law.  This 
motion  or  demurrer  was  overruled.  The  tri- 
al proceeded,  and  resulted  In  a  verdict  nnd 
Judgment  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled.  The  company  excepted;  assign- 
ing error  on  the  overruling  of  its  motion  for 
a  new  trial,  and  on  the  exceptions  pendnnte 
Ute  which  had  been  filed  to  the  orerrullug 
of  the  demurrers  and  motion  to  dlunisa.  ■ 
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1.  We  think  tbe  petition  snbetantiully 
Bhowed  Jurisdiction  in  the  conrt  under  the 
requirements  of  section  2318,  Clr.  Ciode.  It 
alleged  that  the  company  had  an  office  and 
agent  in  the  county  doing  businesa  therein. 
The  Code  authorizes  suit  against  a  telegraph 
company  "in  any  county  where  such  tele- 
graph company  may  have  an  agency  or  place 
of  business."  If  the  defendant  had  an  olUce 
in  the  county,  and  had  also  an  agent  in  tjie 
county,  and  was  doing  business  therein,  we 
think  it  had  an  agency  or  place  of  business. 
This  case  differs  from  that  of  Association  t. 
Bragg,  102  Ga.  748,  29  S.  E.  706,  relied  upon 
by  the  plaintitt  in  error.  In  that  case  tbe 
allegation  was  that  the  corporation  had  an 
agent  and  transacted  business  in  tbe  county. 
There  was  no  allegation  that  the  company 
bad  an  office,  while  in  the  present  case  it  is 
alleged  that  the  defendant  had  an  office  and 
agent  In  the  county  doing  business,  there- 
in. In  the  case  Just  cited,  Atkinson,  J.,  said 
that  the  word  "agency,"  in  a  similar  stat- 
ute, was  intended  to  designate  a  place  at 
which  tbe  company's  business  was  transact- 
ed by  an  agent  If  this  be  true,  the  allega- 
tions in  the  petition  In  the  present  case  are 
suihcient  to  show  Jurisdiction.  They  are 
substantially  in  accord  with  the  statute,  aud 
there  was  no  error  in  holding  that  the  court 
had  Jurisdiction. 

2.  After  much  reflection,  we  bare  come  to 
the  conclusion  that  tbe  second  point  made 
by  the  demurrer  or  motion  to  dismiss  was 
not  well  founded.  Civ.  C!ode,  §  4644,  re- 
quires that  "the  plaintiff  in  certiorari  shall 
cause  written  notice  to  be  given  to  the  oppo- 
site party  In  Interest,  his  agent  or  attorney, 
of  the  sanction  of  tbe  writ  of  certiorari,  and 
also  the  time  and  place  of  hearing,  at  least 
ten  days  before  the  sitting  of  the  court  to 
which  the  same  shall  be  returnable."  Is  a 
telegram  such  "written  notice"  as  would  be 
effectual?  It  will  be  observed  that  the  sec- 
tion does  not  require  the  notice  to  be  served 
by  any  particular  or  designated  person.  It 
merely  declares  that  the  plaintiff  in  certio- 
rari shall'  cause  written  notice  to  be  given. 
The  object  of  the  notice  is  to  give  the  oppo- 
site party  timely  Information  that  the  Judge 
has  sanctioned  the  wr^t,  and  that  it  will  be 
heard  at  a  certain  time  aud  place.  The  ob- 
ject of  requiring  it  to  be  in  writing  Is  to 
prevent,  as  far  as  possible,  all  disputes  as 
to  the  correctness  and  sufficiency  of  the  no- 
tice, and  as  to  whether  it  was  given.  When 
the  opposite  party  has  received  a  notice  in 
writing  which  contains  the  information  pre- 
scribed the  object  of  the  statute  is  accom- 
plished, and  there  has  been,  in  our  opinion, 
a  sufficient  compliance  with  the  law.  Why, 
then,  cannot  the  notice  be  delivered  by  any 
person  authorized  by  the  plaintiff  In  certio- 
rari? Were  he  to  write  the  notice  him- 
self, and  send  it  by  another,  It  would  clearly 
be  sufficient;  so  if  bis  attorney  were  to 
write  it,  and  have  It  delivered  by  a  messen- 
ger.   If  the  attorney  authorized  his  clerk  to 


write  and  dellw  the  notice,  and  the  clerk 
did  so,  that  would  clearly  be  sufficient 
Why,  then,  can  the  attorney  not  employ  the 
telegraph  company  as  his  agent  and  why. 
If  it  sends  the  message  as-  writtai  by  tbe 
attorney,  and  delivers  to  the  opposite  party 
a  written  transcript  of  it,  would  this  not  be 
a  sufficient  compliance  with  the  law?  We 
think  that  it  is.  It  is  true  the  notice  actu- 
ally written  by  the  attorney  is  not  delivered, 
but  the  same  words  are  sent  in  symbols  and 
signals,  and  are  transcribed  in  writing  at 
the  office  where  received,  and  the  written 
transcript  delivered  to  the  opposite  party. 
The  paper  delivered  contains  the  same 
words,  and  la  In  writing.  It  affords  to  the 
opposite  party  all  the  information  that  could 
have  been  given  by  a  delivery  of  the  orig- 
inal. This  mode  of  service  of  tbe  notice  is 
not  the  usual  one,  but  the  telegraph  and  tel- 
ephone are  used  daily  in  all  business  trans- 
actions, and  have  been  frequently  recog- 
nized by.  tbe  courts.  Had  Bailey  telephoned 
to  a  friend  living  near  the  party  to  be  serv- 
ed, and  asked  that  friend  to  write  tbe  notice 
as  dictated  over  the  telephone,  and  deliver 
the  writing  to  the  party  to  be  served,  a  com- 
pliance with  this  request  would  have  been 
as  effectual  as  though  Bailey  had  delivered 
the  notice  himself.  The  case  does  not  seem 
different  when,  by  his  contract  with  the  tele- 
graph company,  be  authorizes  the  company's 
agent  in  the  receiving  office  to  deliver  a  writ- 
ten transcript  of  the  words  which  are  trans- 
mitted over  the  wire.  The  statute  requires 
that  the  notice  shall  be  In  writing,  but  not 
that  ■  it  shall  be  written  or  signed  by  the 
party  or  his  attorney.  A  writing  by  an  em- 
ploy6  of  the  company  is  Just  as  good.  The 
telegraph  Is  used  very  commonly  now  to 
make  contracts,  and  such  contracts  are  uni- 
formly upheld  by  the  courts.  It  has  been 
held  that  a  contract  so  made  is  In  writing 
within  the  meaning  of  the  statute  of  frauds. 
Crosw.  Electricity,  §  690;  Joyce,  Electric 
Law,  i  901.  For  these  reasons,  we  hold  that 
if  Bailey's  telegram  had  been  sent  properly, 
and  delivered  In  time,  it  would  have  been 
sufficient  notice  of  the  certiorari. 

3.  In  the  motion  for  a  new  trial,  one  of  the 
grounds  alleges  that  the  verdict  was  con- 
trary to  law  and  the  evidence.  The  record 
discloses  that  Bailey,  in  his  petition,  alleges 
that  he  was  "forced"  to  pay  his  client  In 
his  evidence  he  states  that  he  paid  it  be- 
cause be  bad  a  contract  to  protect  bis  cli- 
ent's rights.  He  does  not  state  the  nature 
of  this  contract  or  whether  he  guiarantled 
his  client  against  loss.  However  this  may 
be,  we  think  he  was  not  entitled  to  recover 
at  all.  When  he  paid  his  client  the  money, 
and  brought  the  suit  against  the  telegraph 
company,  he  stood  in  the  shoes  of  his  client 
Had  the  suit  been  brought  by  the  client,  dam- 
age must  have  been  shown  before  a  recov- 
ery could  have  been  had;  and  so,  we  think, 
when  suit  was  brought  by  the  attorney. 
Unless  Gllmore  could,  as  a  result. of  his  pro- 
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ceedinc  by  certiorari,  hare  recovered  all  or 
a  part  of  what  tras  therein  claimed,  no  dam- 
age was  done  by  the  diamissal  of  the  certio- 
rari. In  order  to  show  damage  it  was  in- 
cambent  upon  Bailey  to  show,  prima  facie 
at  least  that  be  would  have  obtained  a  re- 
yersal  of  the  case  on  certiorari,  and  that  the 
Judge  wouid  have  entered  up  final  Judgment 
In  bla  favor  in  the  superior  court  There  Is 
no  evidence  tending  to  show  this  except  the 
petition  for  certiorari.  In  that  petition,  the 
only  specific  assignments  of  error  of  law 
were  without  merit  The  petition  also  con- 
tained the  general  assignments  that  the  ver- 
dict was  contrary  to  law  and  the  evidence. 
Even  if  these  grounds  were  good,  the  evi- 
dence was  conflicting,  and  the  Judge,  if  he  sus- 
tained the  certiorari,  could  not  have  entered 
final  Judgment  in  the  case,  but  must  have 
ordered  another  trial  in  the  Justice's  conrt 
These  observations  are  made  upon  the  peti- 
tion for  certiorari.  The  record  does  not  con- 
tain the  answer  of  the  magistrate,  and  we 
cannot  determine  whether  he  would  have 
verified  the  allegations  made  in  the  petition. 
If  the  magistrate's  answer  had  been  filed, 
and  doubtless  it  had  been,  the  plaintiff 
should  hare  produced  It  on  the  trial  of  this 
case.  If  the  magistrate  In  his  answer  had 
not  verified  the  statements  of  the  petition, 
the  answer  would  have  been  controlling,  and 
would  have  been  alone  considered  by  the 
Judge  nnless  It  was  traversed,  and  the  trav- 
erse sustained.  The  plaintiff  not  having 
shown. that  his  client  was  damaged,  and  hav- 
ing shown  by  his  own  evidence  that  he  paid 
the  money  under  what  he  considered  a  mor- 
al obligation,  we  thlnlc  the  verdict  in  his 
favor  was  contrary  to  law,  and  that  the  court 
erred  in  not  setting  it  aside. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 

LITTLB,  J.  I  concur  In  the  Judgment  In 
this  case,  but  dissent  from  the  proposition 
announced  in  the  second  headnote. 


PEOPLE'S  NAT.  BAWK  OP  AMERICUS 

V.  WHEEDON. 
(Supreme  Conrt  of  Georgia.     June  12,  1902.) 

EXECUTION— PROPERTY  SUBJECT— PLEDGE. 

1.  Property  in  pledge  may  be  seized  and  sold 
onder  execution  against  the  pawner,  and,  on 
uotice  Iqr  the  pawnee  to  the  levying  officer,  the 
court,  in  the  distribution  of  the  fund  arising 
from  tite  sale  of  the  property,  will  recognize 
the  lien  of  the  pawnee  according  to  its  dig- 
nity, and  will  so  direct  the  payment  of  such 
proceeds  as  will  protect  the  legal  rights  of'  the 
pawnee. 

2.  Where  snch  a  levy  was  made,  and  the 
property  was  claimed  by  the  pledgee,  and  the 
case  tlins  arisiug  was  submitted  to  the  presid- 
ing judge  for  decision  without  the  intervention 
of  a  jnry,  he  sufficiently  discharged  his  duty 
by  adjudging  generally  that  tlie  property  was 
subject,  aithoneh  the  agreement  for  submission 
embraced  a  stipulation  that  the  court  was  to 


fix  "the  legal  and  equitable  rights  of  all  par- 
ties without  prejudice  to  the  rights  of  either 
party  in  the  premises." 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  S.  P.  Wheedon  against  W.  H. 
Simmons.  On  levy  of  execution,  the  Peo- 
ple's National  Bank  of  Americus  lnteri)08ed 
a  claim.  Judgment  for  plaintiff  In  execu- 
tion, and  claimant  brings  error.    Affirmed. 

W.  P.  Wallls.  for  plaintiff  in  error.  Hoop- 
er &  Dykes  and  Lane  &  Maynard,  for  de- 
fendant in  error. 

LITTLE,  J.  The  question  under  consider- 
ation In  the  present  case,  as  made  by  the 
levy  and  claim,  is  whether  the  property  lev- 
led  on  Is  subject  to  the  execution.  On  the 
trial  of  this  issue  the  parties  agreed  upon  a 
statement  of  facts  which  was  to  control  ttie 
determination  of  the  issue,  which  statement 
Is  as  follows:  "Mrs.  8.  F.  Wheedon  obtain- 
ed Judgment  in  Sumter  superior  court  against 
W.  H.  Simmons  on  the  29th  of  November, 
1898,  for  the  principal  sum  of  $1,000;  In- 
terest to  Judgment  $77;  cost,  $11.  PI.  fa. 
issued  on  the  29th  of  November,  1898,  and 
was  duly  levied  on  the  7th  of  December, 
1898,  by  the  shwiS  of  Sumter  county,  on 
eighty  shares  of  the  capital  stock  of  the 
People's  National  Bank  of  Americus,  eiich 
share  expressed  to  be  of  the  par  value  of 
$100  per  share,  and  being  sixty  shares  of 
certificate  number  131,  and  twenty  shares  of 
certificate  number  134,  levied  on  as  the  proj)- 
erty  of  W.  H.  Simmons,  to  satisfy  said  fi.  fa. 
(and  all  notice  given  as  required  by  law  in 
such  cases),  and  was  advertised  for  sale  on 
the  29th  of  March,  1900.  Said  stock  was 
claimed,  as  provided  by  law,  by  the  Peo- 
ple's National  Bank  of  Am«:Icu8,  Georgia, 
and  which  is  now  pending,  which  claim 
arises  on  the  following  as  the  title  of  the 
said  bank:  Some  time  during  the  year  1897 
the  said  stocks  were  owned  by  one  Mrs.  B. 
A.  Windsor,  when  W.  H.  Simmons  pur- 
chased the  interest  of  E  A.  Windsor  in  said 
bank,  and  purchased  the  said  shares  of  stock, 
and  had  the  same  transferred  and  assigned 
to  him,  and  placed  on  the  books  of  the  said 
People's  National  Bank  In  the  name  of  ssiid 
W.  H.  Simmons,  and  so  stood  on  said  books 
at  the  time  of  the  said  levy  under  said  fl. 
fa.,  and  up  to  the  present  time.  But  the 
said  W.  H.  Simmons  did  not  pay  cash  for 
the  said  shares  of  stock  or  for  said  pur- 
chase, but  gave  his  notes  to  the  said  B.  A. 
Windsor  for  the  sum  of  several  thousand 
dollars,  among  which  notes  were  two  obliga- 
tions, to  wit:  Each  note  dated  the  11th  of 
January,  1897,  signed  W.  H.  Simmons,  and 
payable  to  the  order  of  B.  A.  Windsor,  and 
due  on  the  Ist  of  January,  1898,— one  for 
the  sum  of  $800,  and  the  other  for  the  sum 
of  $1,910;  each  of  said  notes  bearing  6% 
Interest  after  maturity,  and  10%  attorney's 
fees;  said  notes  being  sealed  Instrumeuts, 
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and  embodying  the  following  danses:  The 
note  for  $800,  the  following  clause:  'Twenty 
shares  of  stock  of  the  People's  National  Bank 
of  Amerlcus,  Ga.,  held  as  collateral  to  this 
note;  and.  In  default  of  payment,  stock  sub- 
ject to  sale,  without  notice,  to  satisfy  prin- 
cipal and  interest'  The  note  for  $1,910  has 
the  following  clause:  'Sixty  shares  of  stock 
of  the  People's  National  Bank  of  Amerlcus, 
Ga.,  held  as  collateral  to  this  note;  and,  in 
default  of  payment,  to  sell  the  stock  to  satin- 
fy  aald  principal  and  Interest'  The  sixty 
shares  herein  referred  to  being  certificate 
number  131,  and  the  20  shares  referred  to 
in  the  $800.00  note  was  of  certificate  num- 
ber 134,— same  as  levied  upon.  Said  c«!r- 
tifl'cates  of  stock  were  delivered  with  said 
notes  to  E.  A.  Windsor,  with  the  following 
Indorsement  on  the  back  thereof:  'For  val- 
ue recdved,  the  undersigned  hereby  assigns 
and  transfers  unto shares  of  the  cap- 
ital stock  of  the  People's  National  Bank  of 
Amerlcus,  Georgia,  and  do  hereby  constitute 
and  appoint  true  and  lawful  attor- 
ney. Irrevocably,  for  and  In name  and 

behalf  to  make  and  execute  all  necessary 
acts  of  assignment  and  transfer  required  by 
the  regulations  and  by-laws  of  said  bank. 

In  witness  whereof, have  hereunto  set 

hand  and  seal  this,  the  12tb  of  Janu- 
ary, 1897.  [Signed]  W.  H.  Shumons.'  In 
the  face  of  sold  certificate  la  written:  'Shares 
$100.00  each.  This  Is  to  certify  that  W.  H. 
Simmons  is  entitled  to  shares  (certificate  No. 
131,  sixty  shares,  and  certificate  number  134, 
20  shares),  of  one  hundred  dollars  each,  of 
the  capital  stock  of  the  People's  National 
Bank,  of  Amerlcus,  Ga.,  transferable  only  on 
the  books  of  said  company,  in  person  or  by 
attorney,  on  the  surrender  of  this  certificate. 
Witness  our  hands,  and  seals  of  the  corpora- 
tion. [Signed  by  the  president  and  cashier 
of  the  bank.]'  The  People's  National  Bank 
was  at  that  time  and  since  a  corporation 
under  the  national  banking  system,  with  au- 
thority in  its  charter  to  make  all  necessary 
by-laws,  rules,  and  regulations  for  the  trims- 
action  of  its  bnshiess,  and  as  incident  to  the 
operation  of  said  bank.  It  was  one  of  the 
rules,  regulations, .  and  by-laws  of  the  said 
People's  National  Bank  that  the  bank  should 
have  a  lien  on  the  stock  of  Its  shareholders 
for  any  indebtedness  that  might  be  contract- 
ed by  any  of  Its  stockholders  with  said  bauk, 
as  principal,  surety,  or  otherwise.  On  the 
1st  of  January,  1898,  when  the  notes  herein- 
before set  out  together  with  the  other  in- 
debtedness due  by  the  said  W.  H.  Simmons 
to  the  said  Mrs.  E.  A.  Windsor,  matuntd, 
the  said  W.  H.  Simmons  induced  the  Peo- 
ple's National  Bank  to  take  up  some  of  the 
outstanding  obligations  due  to  the  said  E. 
A.  Windsor,  which  was  at  that  time  repre- 
sented by  the  aforesaid  two  notes;  and  the 
said  B.  A.  Windsor  did  on  the  let  of  Janu- 
ary, 1898,  transfer,  deliver,  and  assign  to  the 
People's  National  Bank  the  aforesaid  two 
notes,  the  following  being  the  Indorsement  on 


sold  notes:  'Without  reoottrse,  pay  to  tbe  Peo- 
ple's National  Bank.  January  Ist,  1898. 
[Signed]  E.  A.  Windsor.'  People's  Nation- 
al Bank  has  no  other  security  than  the  said 
stock  for  Indebtedness  due  by  W.  H.  Sim- 
mons to  said  bank.  There  is  due  on  the 
notes  the  principal  sum  of  $800,  and  on  the 
other  note  the  principal  simi  of  $1,910,  be- 
sides Interest  to  date.  Said  W.  H.  Simmons 
was  on  the  1st  of  November,  1898,  Indebted 
to  tbe  People's  National  Bank  of  Amerlcus, 
Oa.,  OS  shown  by  the  books  of  said 

— Banic,  and  as  charged  to  the  said 

Simmons    $10,323  35 

Credit  by  amonnt  paid  by  him  np  to 

that  time 6,289  08 

Balance  dae   $  6,034  27 

—Besides  Interest  on  the  same,  which  amount 
has  never  been  paid  to  the  bank.  The  Peo- 
ple's National  Bank  has  since  the  above  date 
gone  into  liquidation,  and  paid  in  the  way 
of  tbe  redemption  of  its  stock  not  exceeding 
60%  of  the  face  of  tbe  said  stock,  besidos 
paying  oft  its  deimsltors,  all  of  which  was 
satisfactory  to  the  stockholders;  and,  at  (he 
same  ratio  of  settlement  there  is  largely 
more  due  to  the  said  People's  National  Bank 
than  the  60%  of  the  face  value  of  sold 
stock.  The  said  People's  National  Bank  of 
Amerlcus,  Oa.,  holds  the  two  said  certifl- 
cates  of  stock  as  collateral  to  the  said  in- 
debtedness  of  tbe  sold  W.  H.  Simmons  due 
to  tbe  said  bank  under  the  aforesaid  trans- 
fer, by-laws,  rules,  and  regulations  of  tbe 
said  People's  National  Bank  of  Amerlcus, 
Ga.  That  while  said  stock  was  at  the  Peo- 
ple's National  Bank  as  security  for  said  i^um 
of  money.  It  was  still  bound  to  the  said  Mrs. 
E.  A.  Windsor  for  a  balance  of  the  pur- 
chase money  other  than  that  represented  by 
the  said  two  notes  hereinbefore  set  out  ond 
subsequent  to  the  Judgment  of  the  plaintiff: 
and  the  said  W.  H.  Simmons  Induced  one 
0.  B.  Whitley  of  Amerlcus,  Ga.,  to  stand 
said  Simmons'  security  for  the  sum  of  $10,- 
000  with  one  Bouse  &  Co.,  to  secure  the 
money  of  tbe  sold  Bouse  &  Co.  with  which 
to  pay  Mrs.  Windsor.  Said  WhlUey  did 
stand  the  security  of  the  said  Simmons,  with 
the  understanding  that  tbe  said  Mrs.  Wind- 
sor would  deliver  to  the  said  Whitley  Raid 
certificates  of  stock  held  by  her  as  herein- 
before set  out  Said  stock  was  delivered  to 
the  sold  Whitley,  and  the  money  so  obtained 
was  paid  to  the  said  Mrs.  Windsor;  an<l 
Whitley  afterwards  held  said  stock  as  a 
pledge  to  indemnify  bim  against  loss  on  ac- 
count of  said  suretyship,  and  continued  to 
hold  the  said  stock  until  the  7th  of  Decem- 
ber, 1899.  Said  $10,000  has  been  paid  by 
the  said  W.  H.  Simmons;  said  O.  B.  Whitley 
returning  said  stock  to  the  People's  Nation- 
al Bonk;  the  People's  National  Bank  at  no 
time  waiving  any  of  ita  right,  lien,  or  claim 
on  said  stock." 

Upon  the  above  agreed  statement  of  facts, 
counsel  submitted  the  case  to  tbe  Judge  un- 
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der  tlie  following  agreement:  "We,  counsel 
for  the  jlalntltf  and  claimant,  agree  that  the 
foregoing  are  the  true  statement  of  facts 
regarding  the  above  stock  levied  on,  and  the 
dalm  of  the  People's  National  Bank  of  Ameri- 
cna,  Oa.,  and  that  the  court  may  pass  upon 
the  said  case  In  term  time,— pass  upon  both 
the  law  and  the  facts  without  a  Jury,— fixing 
the  legal  and  equitable  rights  of  all  parties, 
without  prejudice  to  the  rights  of  either 
party  in  the  premises."  After  consideration, 
the  trial  Judge  entered  the  following  Judg- 
ment in  the  case:  "l%e  above-stated  case 
was  submitted  to  the  court  upon  an  agreed 
state  of  facts,  to  be  determined  by  the  court 
without  the  Intervention  of  Jury;  and,  after 
consideration  by  the  court,  it  Is  adjudged 
that  the  property  levied  upon  and  claimed 
Is  subject  to  the  fl.  fa.,  and  It  is  further  or- 
dered that  the  fl.  fa.  proceed.  It  is  further 
ordered  that  the  sheriff  hold  up  the  proceeds 
of  the  property  levied  upon,  when  sold,  to  be 
distributed  In  accordance  with  law  in  such 
cases."  To  this  Judgment  claimant  except- 
ed, and  complains  that  the  same  was  error. 

Under  the  provisions  of  section  2962  of  the 
Civil  Code,  property  in  pledge  or  pawn  may 
be  seized  and  sold  under  execution  against 
the  pawner.  It  la  further  provided  In  that 
section  that,  on  notice  of  the  pawnee  to  the 
levying  officer,  the  conrt,  in  distributing  the 
proceeds,  wUl  recognize  his  Hen  according  to 
Its  dignity,  and  give  such  direction  to  the 
funds  as  will  protect  bis  legal  rights.  There 
can  be  no  questloD  that  the  property  levied 
on  by  the  execution  was,  under  the  agreed 
statement  of  facts,  in  pawn  or  pledge  at  the 
time  the  execution  was  levied.  Indeed,  the 
only  right  as  we  understand  from  the  state- 
ment of  facts,  which  Is  Insisted  on  by  the 
claimant,  la  that  It  held  the  certificates  of 
stock  in  pledge  for  the  payment  of  the  in- 
debtedness of  the  defendant  in  fl.  fa.,  and 
that  its  lien  was  superior  to  that  of  the  Judg- 
ment creditor.  The  Issue,  then,  is  one  of 
priority  of  Hen  between  the  plaintiff  in  exe- 
cution and  the  claimant  This  being  true, 
the  provision  of  the  section  of  the  Code  Just 
referred  to  has  direct  application;  for,  as  the 
property  was  in  pawn  or  pledge  at  the  in- 
stance of  the  defendant  in  fl.  fa.,  it  was 
the  right  of  the  plaintiff  in  execution  to  have 
It  seized  and  sold,  and  the  order  of  the  court 
was  but  the  enforcement  of  this  right  It  is 
claimed,  however,  on  the  part  of  the  plain- 
tiff in  error,  who  was  claimant  in  the  cotirt 
below,  that  the  Judge,  under  the  agreement 
was  to  fix  the  legal  and  equitable  rights  of 
the  parties;  but  the  Code  provides  that  the 
conrt.  In  distributing  the  proceeds,  will  rec- 
ognize the  lien  of  the  pawnee  according  to 
Its  dignity,  and  will  give  such  direction  to 
the  fond  as  shall  protect  its  legal  rights.  It 
Is  apparent  from  the  provisions  of  this  sec- 
tion of  the  Code  that  It  was  contemplated 
that  this  recognition  of  the  Hen  should  be 


made  In  the  distribution  of  the  proceeds  of 
the  sale;  and  It  was  evidently  contemplated 
that  when  property  In  pledge  Is  levied  on 
under  execution.  It  slyill  be  sold,  and  the 
proceeds  of  that  sale  shall  be  distributed  by 
the  court  among  the  lienholders  according  to 
the  priority  of  their  respective  Hens.  There- 
fore, notwithstanding  that  portion  of  the 
agreement  which  contemplated  that  the 
Judge  should  flx  the  legal  and  equitable  rights 
of  all  parties,  the  Judgment  rendered  in  the 
case  was  entirely  legal,  and  the  proper  one 
to  be  rendered,  and  the  question  as  to  the 
priorities  of  the  Hens  can  be  made  and  de- 
termined when  the  fund  arising  from  the 
sale  Is  subject  to  distribution. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LBWIS,  J„  absent  on  ac- 
count of  sickness. 


McDANIIBL  «t  aL  V.  ALLISON  et  al. 
(Supreme  Conrt  of  Georgia.    Jnne  10,  1902.) 

BILL  OP  EXCEPTIONS— APPEAL— REVIEW-NEW 
TRIAL— HARMLESS    ERROR. 

1.  An  exception  to  a  ruling  made  during  the 
progress  of  a  trial  will  not  be  considered  by  the 
supreme  court  if  presented  for  the  first  time 
by  a  bill  of  exceptions,  and  it  does  uot  afllrma- 
tively  appear  therefrom  or  from  the  record  that 
the  bill  of  exceptious  was  teudered  within  SO 
days  from  the  adjournment  of  the  term  of  the 
court  at  which  the  case  was  tried.  Mortgage 
Co.  V.  Walker,  42  S.  E.  69.  The  question 
whether  or  not  the  judge  who  presided  at  the 
trial  of  the  present  case  erred  in  directing  a 
verdict  for  the  plaintiffs  is  not  properly  be- 
fore this  court;  no  complaint  thereof  havine 
been  made  in  the  motion  for  a  new  trial,  and 
this  court  having  no  jurisdiction  to  consider  the 
assignment  of  error,  with  respect  to  this  mat- 
ter, made  in  the  bill  of  exceptious. 

2.  Kefusing  to  admit  testimony  as  to  a  dec- 
laration made  by  an  agent  of  one  of  the  par- 
ties to  a  case,  the  same  being  offered  for  the 
purpose  of  showing  the  intention  with  which  he 
had  done  a  particular  act,  is  certainly  not 
cause  for  a  new  trial  wheu  it  afflrmatiTely  ap- 
pears from  the  record  that  the  witness  by  whom 
It  was  sought  to  prove  such  declaratiou  was 
permitted  to  testify  to  other  facts  showiug, 
not  only  that  such  intention  existed,  but  was 
actually  carried  Into  effect.  See  White  v.  Iron 
Works  Co.,  3S  S.  E.  944,  113  Ga.  577,  and 
Doggett  V.  Bank,  39  S.  E.  506,  113  Ga.  950. 

3.  There  was  ample  evidence  to  sustain  the 
verdict,  and  the  court  below  did  not  err  iu  re- 
fusing to  grant  a  new  trial. 

(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Waycross;  J.  S. 
Williams,  Judge. 

Action  by  Allison,  Shearer  &  Co.  against 
3.  3.  &  J.  A.  McDanlel.  Judgment  for  plain- 
tiffs.   Defendants  bring  error.    Affirmed. 

J.  T.  Myers  and  Spence  &  Branham,  for 
plaintiffs  in  error.  J.  Walter  Bennett  and 
Hendricks  &  Harrison,  for  defendants  In  er- 
ror. 

PER  CURIAM.    Judgment  afllrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 
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TOWN  OF  DBXTHH  t.  OAT. 
(Snpreme  Conrt  of  Oeorgia.    Jnne  11,  1902.) 

ACnON  AQAINErr  TOWH-CORPORATK  NAHB. 

1.  A  mnnidpal  conmration  can  be  sued  only 
in  the  corporate  name  set  forth  iu  the  charter. 

2.  When  the  general  asBembly  by  an  act  in- 
corporates "a  town  under  the  name  of  the 
town  of  Dexter,"  and  declares  that  the  ma- 
nlcipal  KOTM^ment  of  such  town  shall  be  vest- 
ed in  a  mayor  and  fire  aldermen,  who  shall  be 
styled  "the  mayor  and  aldermeu  of  Dexter,  and 
by  that  name  are  hereby  made  a  body  corpo- 
rate," and  as  such  may  sue  and  be  sued,  such 
town  can  be  sued  only  in  the  corporate  name 
last  referred  to,  and  a  suit  brought  against  the 
"town  of  Dexter"  should  be  dismissed  on  de- 
murrer. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dnblin;  J.  S. 
Adams,  Judge. 

Action  by  J.  F.  H.  Oay  against  tbe  town  of 
Dexter.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

T.  J.  Evans  and  Akerman  &  Akerman,  for 
plaintiff  in  error.  T.  L.  Grlner.  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  Jv  absent  on  account  of  sidcness. 


SUTTON  T.  VALDOSTA  GUANO  00. 
(Snpreme  Conrt  of  Georgia.    June  12,  1902.) 

BILL  OF  BXCBPnONS— RETtJRN  FOR  CORREC- 
TION—DELAY. 

Wliile  a  party  to  whose  attorney  a  bill  of 
exceptions  has,  under  section  B&i&  of  the  Civil 
Code,  been  returned  for  correction,  is  entitled 
to  a  reasonable  time  within  which  to  meet  and 
remove  the  judge's  objection  thereto,  the  latter 
has  no  authority  to  exteud  for  an  unreasonable 
period  the  right  of  such  party  to  tender  a  cor- 
rect bili  of  exceptions.  This  is  a  matter  which 
is  regulated  by  statute,  apd  as  to  which  the 
judge  has  no  discretionary  powers.  According- 
ly, if  a  bill  of  exceptions  be  so  returned  to 
counsel,  and  a  true  aud  correct  bill  of  excep- 
tions be  not  tendered  until  after  the  lapse  of 
seven  months,  the  delay  not  being  occasioned 
by  providential  cause,  tbe  judge  is  without 
power  to  then  certify,  and  the  writ  of  error 
must  be  dismissed.  See  Parkman  v.  Dent,  S4 
S.  Ek  660,  109  Ga.  289,  and  cases  cited. 

(Syilabns  by  tlie  Court) 

Error  from  city  court  of  Douglas;  F.  W. 
Dart  Judge. 

Action  between  J.  L.  Sutton  and  tbe  Val- 
dosta  Guano  Company.  From  a  judgment, 
Sutton  brings  error.    Dismissed. 

R.  A.  Hendriclts,  for  plaintiff  in  error. 
Quiucey  &  McDonald,  for  defendant  in  error. 

PER  CURIAM.    Writ  of  «Tor  dismissed. 

LEWIS,  J„  absent  on  account  of  sickness. 


JONES  T.  SPENCE  et  at 

(Snpreme  Court  of  Georgia.    June  12,  1902.) 

APPEAL— GRANT  OF  NEW  TRIAL. 

This  being  the  first  grant  of  a  new  trial, 

aud  the  evidence  not  having  demanded  the  ver- 


dict, the  discretion  of  the  trial  Judge  will  not  be 
contrcrfled. 
(Syllabos  by  the  Goart) 

Error  from  city  court  of  Waycross;  J.  S. 
Williams,  Judge. 

Action  between  Nancy  Jones  and  S.  A. 
Spence  and  others.  From  an  order  granting 
a  new  trial,  Jones  brings  error.    Affirmed. 

Jno.  I.  Myers  and  W.  S.  Branham.  for 
plaintiff  in  error.  Leon  A.  Wilson,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgmoit  afOrmed. 

LEWIS,  J.,  absent  on  account  of  aickneas. 


PERRYMAN  t.  EQUITABLE  MORTO.  OO. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

APPEAL-NEW  TRIAL-NEWLY  DISCOVERED 
EVIDENCE. 

1.  There  was  no  error  in  any  of  the  mlinss 
complained  of,  and  the  evidence  aathorised  the 
verdict. 

2.  Even  if  the  uewiy  discovered  evidence  was 
iu  other  respects  sufficient,  it  could  have  been, 
and  doubtless  was,  disregarded  by  the  trial 
Judge,  for  the  reason  that  there  was  no  affida- 
vit as  to  the  character  or  credibility  of  the  wit- 
nesses. Grant  v.  State.  26  S.  E.  309.  97  Ga. 
791  (3),  and  cases  cited. 

(SyUabus  by  the  Court) 

Elrror  trom  superior  court,  Stewart  county; 
Z.  A.  Littiejohn,  Judge. 

Action  by  tbe  Equitable  Mortgage  Com- 
pany against  M.  L.  Perryman.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

J.  H.  Worrill  and  E.  J.  Wynn,  for  plaintiff  In 
error.  J.  B.  Hudson  and  E.  A.  Hawkins, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  Bickneas. 


FAIN  et  al.  t.  SHY  et  al. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

CERTIORARI— DISMISSAL— ANSWER. 
There  being  no  proper  answer  to  the  writ 
of  certiorari,  aud  no  motion  looking  to  the  ob- 
taining of  such  an  answer,  there  was  no  error 
in  dismissing  the  petition  for  the  writ 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Greene  county ; 
Jno.  C.  Hart,  Judge. 

Action  between  Fain  and  Stamps  and  oth- 
ers and  Shy  &  Co.  From  a  Judgement  Fain 
and  Stamps  bring  certiorari,  and  from  an 
order  dismissing  tbe  petition  they  bring  er- 
ror.   Affirmed. 

Jos.  P.  Brown,  for  plaintiffs  in  error.  Geo. 
A.  Merritt,  for  defendants  in  error. 

I»EK  CURIAM.    Judgment  afflnued. 

LEAVIS,  J.,  absent  on  account  of  sickness. 
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RIOOS  T.  STEELE. 
(Snprem*  Court  of  Georgia.    June  7,  1902.) 

APPEAI^RBVIBW. 
Ndther  the  fiual  judgment,  which  was  ren- 
dered by  the  judge  without  the  InterTeution  of 
a  joTT,  nor  any  of  the  special  findings  of  fact 
on  which  that  judgment  was  based,  was  con* 
trary  to  either  the  evidence  or  the  law.  The 
foregoing  disposes  of  all  the  assignments  of 
error  made  in  the  bill  of  exceptions. 
(Syllabna  by  the  Court.) 

Error  from  snperlor  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge 

Action  by  F.  J.  Steele  against  J.  I.  Rlggs. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Edwards  &  Ault^  tor  plaintiff  in  error. 
Jas.  Beall,  Head  &  Head,  and  Beall  &  Ed- 
wards, for  defendant  In  errw. 

PEB  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


WATERMAN  v.  GUSSON. 

(Supreme  Court  of  Georgia.    June  11,  1902.) 

ACTION  AGAINST  FIRM— INDIVIDUAL  PLBA  OF 
PARTNER— AMENDMENT— JURY  TRIAL,— JOIN- 
DER OF  COUNTS-JURISDICTION. 

1.  Where  suit  for  breach  of  a  warranty  was 
brought  against  a  partnership  alleged  to  be 
c-uuiposed  of  three  persons,  and  one  of  them 
filed  a  plea,  in  his  iudlTidual  capacity,  deny- 
ing tbat  he  as  an  individual  ever  made  the 
warranty  sned  on,  but  not  denying  that  he 
was  a  member  of  the  partnership,  or  showing 
facts  which  would  relieve  the  partnership  of 
liability,  such  plea  was  properly  striclLeu  on 
motion. 

2.  It  wag  not  «toT  to  reject  an  unsworn 
amendment  to  such  plea,  denying  the  existence 
of  the  partnership  and  the  pleader's  member- 
ship therein.     Civ.  Code,  |  2637. 

it.  Vnder  the  act  creating  the  city  court  of 
Bainbr>d|;e,  it  is  not  necessary  to  talce  the  ver- 
dict of  a  jury  except  where  a  jarf  is  demanded, 
even  though  the  suit  be  for  unliquidated  dam- 
ages. 

4.  A  count  in  a  declaration,  alleging  in  sub- 
etauce  that  the  defendant  had  acted  in  bad 
faith,  and  had  been  stubbornly  litigioua,  and 
had  caused  the  plaintiff  unnecessary  trouble 
and  expense,  may  be  joined  with  a  count  on 
breach  of  warranty:  and,  if  the  amounts  claim- 
ed in  the  two  counts  aggregate  more  than  $50, 
this  will,  as  against  a  motion  in  arrest  of  judg- 
ment, give  jurisdiction  of  the  suit  to  a  court 
having  jurisdiction  only  of  suits  for  more 
than  ISO. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Balnbrldge;  B.  B. 
Bower,  Judge. 

Action  by  L.  Gllsson  agalnet  L.  Water- 
man. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Donalson  &  Fleming,  for  plaintiff  in  error. 
Bowa:  &  Bowor,  for  defendant  in  error. 


PEB  CUBIAM.    Judgment  affirmed. 
LEWIS,  Jn  absent  on  account  of  sickness. 


SOUTHERN  RT.  C30.  T.  OVBRSTREBT. 
(Supreme  Com-t  of  Geor^a.    June  12,  1802.) 

AFPBAI^-RBVIEW. 

The  charge  of  the  court  was  full,  dear, 
and  impartial,  and  covered  the  requests  to 
charge,  in  so  far  as  the  same  were  legal  and 
pertinent;  no  error  of  law  was  committed;  and 
the  evidence  was  sufficient  to  authorize  the  ver- 
dict 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Bazley;  T.  A. 
Parker,  Judge. 

Action  by  J.  E.  Overstreet  against  the 
Southern  Railway  Clompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

De  Lacy  &  Bishop,  for  plaintiff  In  error. 
W.  W.  Bennett  and  E.  D.  Graham,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


TRAVELERS'  INS.  CO.  t,  GBAT. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 
PLEADING— AMENDMENT. 
An  amendment  which  sought  to  ingraft  on 
a  petition  which  described  a  defendant  as  "a 
foreign    corporation    d<^g    business    In    said 
state  and  county  uuder  tne  laws  of  Georgia, 
having  an  offlce  and  agent"  lu  a  named  coun- 
ty, a  further  allegation  that  at  the  time  of  the 
institution  of  the  suit  the  defendant  had   an 
agency   and   place  of   business   in   the   named 
county,    was    properly    allowed.      The    amend- 
ment   sought   to   be  made  was   germane,    and 
the  petition  contained   allegations  sufficient  to 
support  this  amendment.     Civ.  Code,   {  5098. 
There   was   no   error  in   allowing  the   offwed 
amendment. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Spalding  county; 
E.  J.  Keagan,  Judge. 

Action  by  Edna  Gray  against  the  Travel- 
ers' Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Dessan,  Harris  &  Harris,  for  plaintiff  In 
error.  A.  J.  Daniel  and  M.  W.  Beck,  tor 
defendant  In  error. 

PER  CURIAM.    Judgment  afDrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  RT.   CO.  t.  BABFIELD. 

(Supreme  Court  of  Georgia.    June  10,  1902.) 

BILL    OF    EXCEPTIONS— SERVICE— PLEADING- 
WAIVER  OF  DEFECTS— INSTRUCTIONS— EVI- 
DENCE—CONTRIBUTORY  NEGLIGENCE. 
1.  Though  an  acknowledgment  of  service  en- 
tered on  a  bill  of  exceptions  be  not  dated,  yet, 
if  it  otherwise  affirmatively  appear  from  official 
entries  thereon  that  it  was  actually  served  with- 
in the  time  prescribed  by  law,  the  writ  of  error 
will  not  be  dismissed  on  the  ground  that  the 
fact  of  service  does  not  duly  appear. 
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2.  When  the  defendant  to  a  case  goes  to 
trial  on  the  petition  and  answer,  and  does  not 
by  demurrer,  or  appropriate  motion  in  tlie  na- 
ture thereof,  challenge  the  legal  sufficiency  of 
the  petition,  it  is  not  improper  to  try  the  case 
accordingly,  (a)  Applying  this  well-settled  rule 
to  numerous  grounds  of  the  motion  for  a  new 
trial  in  the  present  case,  there  was  no  error  in 
the  omissions  to  charge  or  in  the  instructions 
complained  of.  It  appears  from  the  motion  it- 
self that  one  of  the  propositions,  the  failure  to 
charge  which  is  complained  of,  was  in  fact 
given  to  the  jnry; .  and  the  omissions  to  charge 
related  to  matters  which,  under  the  pleadings, 
were  not  pertinent.  The  instructions  excepted 
to,  whether  abstractly  correct  or  not,  were 
adjasted  to  the  pleadings  as  they  stood.  Rail- 
road Co.  T.  Barnes,  38  S.  E.  756,  113  Ga. 
212. 

3.  There  was,  under  the  rule  above  announ- 
ced, no  error  iu  admitting  evidence,  save  iu  a 
single  instance,  and  the  evidence  improperly 
allowed  was  not  of  sufficient  materiality  to  af- 
fect the  result. 

4.  Inasmuch,  however,  as  the  plaintiff  did 
not  prove  his  case  as  laid  in  his  petition,  but, 
on  the  contrary,  even  by  bis  own  testimony,  af- 
firmatively showed  that  he  could,  by  the  exer- 
cise of  ordinary  care,  have  avoided  the  injuries 
for  which  he  sued,  and  that  the  same  were  not 
really  attributable  to  the  alleged  negligence  of 
the  railroad  company,  the  verdict  against  the 

.latter   was    unwarranted,    and   should   be   set 
aside. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fayette  county; 
B.  J.  Reagan,  Judge. 

Action  by  J.  J.  Barfleld  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Arthur  Heyman,  J.  W.  Wise,  and  A.  O. 
Blalock,  for  plaintiff  In  error.  E.  K  Spurlln 
and  R.  L.  Bemer,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J,,  absent  on  account  of  sickness. 


JOHNSON  T.  GIRTMAN. 

(Supreme  Court  of  Georgia.    June  12,  1902.) 

ADVERSE  POSSESSION— COLOR  OP  TITLB— 
DEED— CONSTRUCTION. 

1.  "A  quitclaim  deed,  taken  in  good  faith,  is 
sufficient  color  upon  which  to  base  title  by  pre- 
scription, when  accompanied  by  seven  years' 
possession  thereunder.'*^  Castleberry  v.  Blacic, 
58  Ga.  386. 

2.  A  deed  whereby  the  grantor,  for  a  valu- 
able consideration,  grants,  remises,  sells,  and 
releases  unto  the  grantee,  his  heirs  and  as- 
signs, "all  the  right,  title,  interest,  claim,  or 
demand  [the  grantor]  has  or  may  have  had  in 
and  to  his  interest  in  and  to"  a  certain  describ- 
ed lot  of  land,  is  sufficient  to  amount  to  8 
conveyance  of  whatever  interest  the  grantor 
had  in  the  entire  lot. 

3.  Where  the  grantee  in  such  a  deed  pur- 
chases the  land  in  good  faith,  goes  into  posses- 
sion under  the  deed,  and  holds  the  land  advei-se- 
ly  for  more  than  seven  years,  his  claim  ripens 
into  a  good  prescriptive  title. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Coffee  county; 
Job.  W.  Bennet,  Judge. 
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Action  between  G.  L.  Johnson,  administra- 
tor, and  W.  Ghrtman,  administratrix.  From 
a  Judgment,  Johnson  brings  error.    Affirmed. 

J.  L.  Sweat  and  Leon  A.  Wilson,  for  plain- 
tiff In  error.  Qulncey  &  McDonald,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgmoit  afBrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


WIGHT  et  al.  T.  COMMERCIAL  BANK  OF 

ALBANY. 
(Supreme  Coort  of  Georgia.    June  12,  1902.) 

NONSUIT-CONTRACT— ACTION  FOR  BREACH- 
DIRECTING  VERDICT. 

1.  When,  in  the  trial  of  a  case  against  two 
persons,  it  appears  from  the  evidence  that  the 
undertaking  sought  to  be  enforced  was,  as  to 
one  of  the  persona,  not  entered  into  by  him 
individually,  but  as  the  authorized  agent  of  an- 
other, the  case,  as  to  such  person,  should  have 
been  nonsuited  on  his  motion. 

2.  When  a  recovery  is  sought  against  a  de- 
fendant for  the  breach  of  a  contract  by  the 
terms  of  which  the  defendant  undertook  to  col- 
lect for  the  plaiutiS  certain  notes  given  as  col- 
lateral to  secure  the  payment  of  a  debt  of  the 
bailee,  ao  recovery  can  be  had  for  a  breach  of 
that  contract  unless  it  be  shown  that  the  bailee 
had  in  fact  collected  a  particular  sum  on  such 
notes,  or  that  by  the  exercise  of  reasonable 
diligence  the  bailee  could  have  collected  such 
notes,  and  by  his  failure  to  exercise  that  dili- 
gence the  amount  of  the  notes,  or  some  part 
thereof,  has  l>een  lost  to  the  bailor. 

3.  The  evidence  in  this  case  was  not  sufficient 
to  warrant  a  verdict  against  either  of  the  de- 
fendants for  any  particular  sum  which  either 
of  tiiem  had  collected,  or  had  failed  to  collect 
by  the  want  of  proper  diligence,  whereby  the 
same  had  been  lost  by  the  plaintiff.  It  was 
therefore  error  to  direct  a  verdict  against  the 
defendants. 

(Syllabus  by  the  C^nrt) 

Error  from  superior  court,  Dougherty  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  the  Commercial  Bank  of  Albany 
against  Ed.  L.  Wight  and  J.  M.  Solhia. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

D.  H.  Pope  &  Son,  for  plalntUb  In  error. 
Jesse  W.  Walters,  toe  defendant  In  error. 

LITTLE,  J.  The  Commercial  Bank  of 
Albany  instituted  an  action  against  E<d.  L. 
Wight  and  J.  M.  Solina.  Its  petition  alleged 
that  in  1896  it  delivered  to  the  defendants 
30  chattel  mortgage  notes,  falling  due  Sep- 
tember and  October  1st  of  that  year,  aggre- 
gating $1,423.86,  payable  to  J.  M.  Solina, 
agent,  a  list  of  which  notes  was  attached  to 
the  petition;  that  these  notes,  secured  by 
mortgage,  were  held  by  It  as  collateral  to 
secure  the  payment  of  a  certain  promissory 
note  due  by  Solina  to  the  bank,  for  $1,875.83, 
a  copy  of  which  was  attached;  that  Wight 
and  Solina  agreed  to  collect  snld  notes  when 
they  became  due,  and  delivered  the  proceeds 
to  the  bank,  to  be  applied  to  the  payment  of 
the  note  due  by  Solina  to  the  bank,  and.  In 
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the  event  of  fhdr  faOnre  to  collect  tbem, 
these  notes  were  to  be  returned;  that  all  of 
the  notes  were  secured  by  mortgages  on  per- 
sonal property,  and  were  good  and  solvent 
notes;  that  defendants  refused  to  pay  over 
the  proceeds  of  the  notes  so  held,  or  to  re- 
turn tbe  same  to  petitioner;  at  the  time  of 
the  agreement  the  defendant  Wight  was  a 
director  in  the  bank,  and  SoUna  was  the 
agent  of  a  business  In  Baker  county  which 
belonged  to  the  wife  of  Wight  for  whom  de- 
f«i.dant  Wight  was  general  agent,  and  had  a 
genoral  supervision  of  that  business;  and 
that  the  Indebtedness  of  Solina  to  the  bank 
arose  from  the  transaction  of  that  -business, 
and  the  makers  of  the  notes  so  held  as  col- 
lateral were  customers  of  that  business.  The 
bank  claimed  to  have  thus  been  damaged  in 
the  sum  of  $1,423.86.  The  defendants  an- 
swered, and  denied  all  of  the  paragraphs  of 
the  petition  which  alleged  that  they  were 
indebted  to  tbe  platattlff.  On  the  trial,  Tlck- 
nor,  who  was  cashier  of  the  plaintUf ,  was  tbe 
only  witness  in  the  case,  according  to  the 
record  before  us.  Substantially,  he  testified 
as  foUows:  The  plaintiff  held  as  collateral  to ' 
secure  the  note  given  by  Sollna  certain  notes 
of  the  customers  of  Sollna,  as  they  appeared 
attached  to  the  petition.  This  list  of  notes 
was  made  by  defendant  Wight,  and  tbe  bank 
bad  the  notes  in  its  possession.  Originally 
the  bank  had  notes  to  the  amount  of  $4,000 
aa  collateral  to  secure  Soliua's  note.  These 
were  tui-aed  over  to  defendant  Wight  He 
retomed  to  the  bank  such  of  them  as  he  con- 
sidered solvent.  Wight  was  to  assume  the 
payment  of  these  notes,  and  with  that  un- 
derstanding the  bank  delivered  them  to  him. 
He  bas  never  paid  anything  on  them.  This 
contract  was  made  with  Mrs.  Wight  the 
wife  of  the  defendant  Wight  through  her 
bnsband,  as  her  agent  and  he  was  to  assume 
80  much  of  the  debt  as  these  notes  represent- 
ed. Mrs.  Wight  was  not  present  at  any  time 
In  a  business  way.  He  gave  the  collateral 
to  defendant  Wight  for  collection,  under  the 
agreement  that  he  would  have  tbem  collect- 
ed, and  turn  over  the  proceeds  to  the  bank. 
Witness  and  the  defendant  Wight  went  over 
the  entire  list  of  notes,  and  the  latter  picked 
out  what  he  said  were  solvent  and  gave 
them  to  the  bank  to  secure  the  unsecured 
balance,  and  paid  tbe  balance,  and  there 
was  left  due  $1,423.86  on  the  collateral.  The 
full  amount  of  the  note  sued  on  is  due  to 
the  bank.  At  the  last  April  term  of  tbe  court 
the  defendant  Wight  told  the  bank  that  if 
it  would  have  this  case  continued,  he  would 
have  tbe  matter  all  settled  up  in  30  days, 
bnt  since  then  has  said  nothing  about  It 
Solina  admitted  to  tbe  witness  that  he  bad 
collected  a  part  of  the  money  on  tbe  collat- 
eral notes,  but  did  not  aay  bow  much  he  had 
collected.  Witness  did  not  look  to  Wight  in- 
dividually for  the  payment  of  the  money. 
Tbe  notes  were  turned  over  to  him  as  the 
agent  of  his  wife,  and  tbe  business  was 
transacted  with  him  as  such.  No  contract 
42  S.E.— 7 


was  made  with  him  Indlvidnally.  Tbe  plain- 
tiff having  closed,  the  defendants  moved  for 
a  nonsuit  as  to  tbe  defendant  Wight  which 
motion  the  trial  Judge  overruled,  and  direct- 
ed a  verdict  for  the  plaintiff  against  each 
of  the  defendants  for  tbe  full  amount  sued 
for;  and  to  these  rulingns  defendants  except- 
ed, complaining  that  the  trial  Judge  erred— 
First  in  refusing  to  nonsuit  the  plaintiff  as 
to  defendant  Wight;  and,  second,  in  direct- 
ing a  verdict  for  the  plaintiff  against  the  de- 
fendants. The  Judge,  In  our  opinion,  erred 
in  both  of  the  rulings  complained  of. 

1.  The  evidence  of  tbe  only  witness  who 
was  sworn  in  the  case  was  directly  to  the 
effect  that  the  contract  made  between  the 
bank  and  Wight  was  really  a  contract  of 
Mrs.  Wight,  made  through  her  husband,  tbe 
defendant  Wight  as  her  general  agent.  He 
says:  "I  turned  the  notes  over  to  him  as 
agent  for  his  wife,  Mrs.  M.  M.  Wight  The 
understanding  was  that  be  was  agent  for 
his  wife.  He  was  not  doing  business  In  his 
own  name.  I  transacted  business  with  him 
as  agent  for  bis  wife.  Did  not  look  to  him 
individually  for  anything.  Did  not  make  any 
contract  with  him  individually.  The  con- 
tract was  with  Ed.  L.  Wight  as  agent  for  his 
wife,  M.  M.  Wight  and  J.  M.  Sollna."  Ac- 
cording to  this  evidence,  whatever  liability, 
if  any,  may  have  been  incurred  to  the  bank 
linder  this  contract  was  incurred  by  Mrs. 
Wight  and  not  by  the  defendant  Wight 
Hence  there  could  not  legally  have  been  any 
recovery  against  Wight  Individually,  and  as 
the  suit  was  against  him  in  that  capacity, 
together  with  Sollna,  a  nonsuit  should  have 
been  granted  as  to  defendant  Wight 

2,  S.  Again,  tbe  trial  Judge  erred  In  direct- 
ing a  verdict  for  tbe  plaintiff  against  the 
defendants,  for  the  reason  that  the  evidence 
did  not  show  any  right  of  recovery  on  tbe 
part  of  the  plaintiff  against  either.  AS  to 
Sollna,  no  recovery  could  be  had  against  htm, 
under  tbe  evidence  in  the  record,  for  tbe 
reason  that  no  specific  amount  of  tbe  collat- 
eral notes  was  shown  to  have  been  collected 
by  him,  even  if,  under  the  agreement  with 
tbe  bank,  be  was  to  be  liable  for  their  col- 
lection. In  relation  thereto  the  witness  said: 
"Sollna  told  me  be  had  collected  a  part  of 
tbe  money  on  tbe  collateral  notes,  and  turned^ 
it  over  to  Ed.  L.  Wight  He  would  not  tell* 
me  how  much  had  been  collected.  He  said 
I  could  get  that  information  from  Wight 
Did  not  tell  me  all  of  it  had  been  collected." 
Assuming  that  Sollna  had  been  intrusted 
with  the  collection  of  the  collateral  notes, 
and  that  his  undertaking  was  to  pay  to  the 
bank  the  amount  which  he  had  thus  collect- 
ed, thra,  to  entitle  the  bank  to  a  Judgment 
against  Solina  under  this  contract  it  was 
necessary  for  it  in  the  first  place,  to  show 
that  SoUna  had  entered  into  the  contract; 
further,  that  be  had  collected  a  specific 
amount  on  such  notes,  or  that  by  reasonable 
diligence  he  could  have  collected  such  notes: 
and  that  by  bis  failure  to  exercise  such  dill- 


Digitized  by  VjOOQIC 


M 


48  SOUTHEASTERN  REFOBTEB. 


(G«. 


gence  the  plaintiff  had  b«en  Injured  In  the 
amount  of  the  notes,  or  some  other  amount. 
Without  such  proof,  the  plaintiff  was  not 
entitled  to  a  Judgment  against  the  defendant 
Solioa;  and,  none  such  appearing  hi  the  rec- 
wd,  It  was  errw  to  direct  a  verdict  against 
Iiim. 

Judgment  reversed.  AU  the  Justices  con- 
earring,  except  LEWIS,  J.,  absent  on  ac> 
count  of  sickness. 


BITTLBR  V.  LEWMAN  et  al. 
(Soprone  Court  of  Georgia.    June  10,  1902.) 

BILL  OF  EXCEPTIONS— SEVERAL  DEFENDANTS 
—NEOLIOENCE— DANGEROUS  PREMISES- 
INDEPENDENT  CONTRACrrOR. 

1.  It  is  the  proper  practice  for  the  plaintiff 
in  an  action  against  several  defendants  to  bring 
to  thia  court  for  review,  by  a  single  bill  of  ex- 
ceptions, separate  judgments  sastaining  sepa- 
rate demurrers  filed  by  the  defendants  below. 

2.  The  owner  of  a  building  which  has  been 
damaged  by  fire,  who  delivers  the  same  to  an 
independent  contractor  for  the  purpose  of  re- 
pairmg  it  generally  and  putting  it  m  thorough 
order,  and  who  surrenders  to  the  latter  full 
possession  and  complete  control  of  the  prem- 
ises, is  not,  merely  because  of  the  peculiar  ar- 
rangement of  some  of  the  interior  appointments 
of  the  building,  such  as  an  elevator  suallt,  stair- 
ways, etc.,  which,  under  certain  conditions,  may 
become  sources  of  hidden  danger  to  one  un- 
familiar with  their  location,  liable  to  any  person 
going  into  the  building  by  Invitation  ot  the 
contractor  for  damages  resulting  from  physical 
injuries  sustained  because  of  exposure  to  such 
danger. 

3.  In  such  a  case  the  contractor  is,  in  law, 
chargeable  with  knowledge  of  the  existence  of 
such  appointments  and  their  peculiar  location, 
and  therefore,  relatively  to  the  servant  of  one 
whom  he  employs  to  do  a  portion  of  the  repair- 
ing, under  the  duty  of  taking  proper  steps  to 
guard  him  against  any  injury  likely  to  occur  by 
reason  of  the  existence  of  such  danger. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  P.  G.  Butler  against  M.  T.  Lew- 
man  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Modified. 

Sbepard  Bryan  and  Harvey  Hill,  for  plain- 
tiff in  error.  Kosser  &  Carter  and  Candler 
&  Thomson,  for  defendants  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  in  error, 
Antler,  brought  in  the  city  court  of  Atlanta 
an  action  for  damages  against  Daniel  O. 
Dougherty,  William  A.  Speer,  Mrs.  Katie 
Speer,  Mrs.  John  Silvey,  M.  T.  Lewman  & 
Co.,  a  partnership,  and  the  persons  who  were 
members  of  that  firm.  The  facts  upon  which 
he  based  his  alleged  right  of  recovery  were, 
as  gathered  from  his  petition,  in  substance 
as  follows:  The  four  defendants  first  named 
"are  the  owners,  as  tenants  In  common,  of 
the  land  and  building  fronting  twenty-five 
(26)  feet  on  the  east  side  of  Loyd  street,  and 
known  as  lot  No.  2  in  the  plat  of  the  Mark- 
ham  House  property,"  In  the  city  of  Atlanta. 
"On  June  1,  1901,  and  before  and  after  said 
date,  the  defendants  M.  T.  Lewman  &  Co. 


were  engaged,  as  contractors,  In  rebuilding 
said  building,  which  had  t)een  partially  de- 
stroyed by  fire,  and  they  were  occupying 
and  In  possession  of  said  premises.  They 
were  under  contract  to  rebuild  with  said  oth- 
er defendants  hereinbefore  referred  to  as 
owners."  On  that  date  the  plaintiff,  "who 
is  an  ironworker,  was  doing  galvanized  iron- 
work on  said  building.  He  was  employed 
by  the  MoQcrlef-Carter  Company,  who  had 
contracted  with  said  Lewman  &  Co.  to  do 
certain  galvanized  iron  and  tin  work  ■  on 
said  building.  About  11:30  o'clock  a.  m.  on 
said  June  1,  1901,  petitioner  was  at  work  in 
said  building,  putting  galvanized  iron  under 
the  front  windows  on  the  third  floor,  and 
overhauling  it;  the  fire  having  damaged  that 
part  of  the  building.  While  petitioner  was 
at  work  it  became  necessary  for  him  to  have 
a  saw,  in  order  to  saw  to  the  right  length  a 
piece  of  wood  which  was  needed  to  firm- 
ly fix  the  galvanized  iron  in  place.  There 
was  no  saw  on  petitioner's  scaffolding,  and 
it  was  therefore  necessary  for  petitioner  to 
go  down  to  the  lower  fioor  In  order  to  get  a 
saw.  There  was  no  ladder  leading  from  the 
scaffold  where  petitioner  was  at  work  to 
said  floor,  and  the  only  means  to  get  down 
was  by  the  stairway.  This  was  the  only 
method  provided  by  the  defendants,  the  con- 
tractors, for  persons  to  use  in  reaching  and 
in  descending  from  the  upper  stories  of  the 
building.  Said  stairway  and  the  elevator 
shaft  in  said  building  were  all  contained 
within  one  wall,  which  Jutted  out  in  the 
form  of  a  square  from  the  partition  wall  on 
the  north  side  of  said  building.  In  the  side 
of  said  square  wall  on  said  third  floor,  where 
petitioner  was  at  work,  are  three  doors,  all 
exacUy  alike  in  size  and  appearance.  One 
of  said  doors  opens  into  the  ascending  steps, 
and  one  of  said  doors  to  the  descendinj; 
steps,  and  the  other  one  of  said  doors  Into 
the  elevator  shaft  All  of  said  doors  were 
unlocked  and  unfastened,  bat  closed,  and 
there  was  no  sign  or  mark  of  any  kind  by 
which  petitioner  or  any  other  person  could 
tell  which  door  opened  Into  the  elevator 
shaft  or  to  the  steps.  Said  doors  are  about 
an  equal  distance  apart  Said  shaft  was  not 
in  use  from  elevator,  and  had  not  been  for 
some  time."  The  "only  light  that  reaches 
said  part  of  the  building  where  said  doors 
are  located  is  from  remote  windows  at  each 
end  of  said  building,  the  distance  belns 
about  twenty-five  or  thirty  yards.  The  light 
is  very  faint,  because  the  said  building  is 
very  deep  and  narrow;  being  less  than  twen- 
ty-five feet  in  width,  and  about  one  hundred 
and  fifty  (150)  feet  In  length."  On  the  date 
above  mentioned  "the  Interior  of  said  build- 
ing about  said  doors  was  dark  and  gloomy, 
and  It  was  necessary  for  petitioner  to  grope 
his  way  about  in  his  search  for  the  door  and 
the  stairway.  It  was  too  dark  to  see  how 
to  get  about."  He  "started  to  descend  from 
said  third  floor  by  means  of  said  stairway, 
[and]  went  toward  the  door  leading  to  said 
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stairway;  but  on  account  of  the  darkness 
Id  tbe  Interior  of  the  building,  and  on  ac- 
count of  the  darkness  within  the  wall  In- 
closing said  stairways  and  elevator  shaft, 
and  became  all  of  said  doors  stood  so  close 
together,  petitioner  entered  the  door  lead- 
ing to  the  elevator  shaft,  and  fell  down 
said  shaft,  three  stories,  and  into  the  base- 
ment of  said  building,"  sustaining  serious 
and  permanent  injuries.  He  "had  no  knowl- 
edge of  said  elevator  shaft,  and  the  darkness 
was  so  greet  and  the  arrangement  of  tbe 
doors  was  such  that  plaintiff,  in  the  exercise 
of  ordinary  care,  and  intending  to  enter  the 
door  which  led  to  the  stairs,  entered  the  do<H: 
opening  on  tbe  shaft  There  was  no  light 
on  tbe  landings  of  the  steps,  and  the  door 
leading  to  the  elevator  shaft  was  not  nail- 
ed or  fastened  or  marked  by  any  signal  or 
sign,  and  there  was  no  protection  whatever 
about  said  place.  After  opening  said  door, 
it  was  dark  inside,  Just  as  it  was  after  open- 
ing elthor  one  of  the  other  two  doors  lead- 
ing to  tbe  stairways,"  and,  this  being  so, 
"the  danger  which  resulted  in  his  injury  was 
hidden.  Tbe  arrangement  of  the  doors  was 
very  confusing.  It  was  very  dark  at  said 
potnt,  and  defendants  had  placed  no  lights 
or  signals  there  of  auy  kind.  Said  shaft  and 
stairways  and  the  arrangement  of  said  doors 
were  for  said  reasons  dangerously  construct- 
ed, and  allowed  to  remain  so.  Said  elevator 
shaft,  and  the  arrangement  thereof,  was  a 
port  of  the  building  owned  by  defendants, 
the  owners,  before  said  building  was  par- 
tially destroyed  by  fire;  and  said  arrange- 
ment was  in  existence  when  the  defend- 
ants, the  contractors,  went  to  work  upon 
said  building  to  rebuild  it,"  but  they  nev- 
ertheless "continued  said  daugerous  condi- 
tion after  taking  possession  of  said  proper- 
ty. In  violation  of  the  duty  to  exercise  ordi- 
nary care,  which  they  owed  to  all  persons 
lawfully  upon  said  premises  and  having  oc- 
casion to  use  said  stairway."  After  the  in- 
jury to  the  plaintiff  occurred,  the  contractors 
"caused  the  door  entering  said  shaft  to  be  se- 
curely fastened,  so  that  no  other  person  could 
be  deceived  by  the  confusing  arrangement, 
and  thereby  injured."  Petitioner  was  him- 
self without  fault,  "and  he  was  injured  by 
the  negligence  of  all  the  defendants,"  which 
"said  negligence  consisted  of  the  following 
acts  and  omissions:"  (1)  Falling  "to  have 
said  stairway  and  elevator  shaft  lighted"; 
(2)  omitting  "to  have  the  interior  of  the 
building  about  said  elevator  shaft  proper- 
ly and  sufficiently  lighted";  (3)  not  having 
"the  door  leading  to  said  elevator  shaft 
marked  by  some  sufficient  sign  or  securely 
fastened";  (4)  falling  "to  warn  petitioner  of 
the  dangerous  end  confusing  arrangement 
of  tbe  said  three  doors  in  said  wall";  (5) 
causing  "said  dangerous,  confusing,  and  de- 
ceptive arrangement  of  doors  to  be  construct- 
ed In  said  building,"  and  allowing  "said  ar- 
rangement to  continue";  and  (6)  not  "fur- 
nishing plaintiff  safe  means  of  ingress  and 


egress  to  and  from  tbe  upper  stories  of  the 
building,"  and  being  "negligent  in  other  re- 
spects." For  convenience,  we  shall  herein- 
after refer  to  the  persons  to  whom  It  was 
alleged  the  building  belonged  as  the  "own- 
ers," and  to  the  other  defendants  as  the 
"contractors."  The  owners  Joined  In  a  gen- 
eral demurrer  to  the  plaintifTs  petition,  and 
a  like  demurrer  was  filed  by  the  contract- 
ors. Both  of  these  demurrers  were  sustain- 
ed, the  court  entering  a  separate  Judgment 
as  to  each.  Thereupon  Butler  sued  out  a 
bill  of  exceptions,  in  which  he  assigned  error 
upon  the  action  of  the  court  in  thus  dispos- 
ing of  his  case. 

1.  Before  undertaking  to  pass  upon  tbe 
merits  thereof,  it  is  necessary  for  us  to  con- 
sider whether  this  court  has  Jurisdiction 'to 
entertain  the  present  writ  of  error;  tbe  de- 
fendants having  moved  to  dismiss  It  on  tbe 
ground  that  the  plaintiff  could  not  lawfully, 
by  a  single  bill  of  exceptions,  bring  under  re- 
view here  the  two  separate  Judgments  ren- 
dered in  the  court  below.  The  question  of 
practice  thus  raised  is  entirely  free  from  diffi- 
culty. There  was  but  one  case  in  the  lower 
court,  and  upon  Its  final  termination  therein 
It  was  properly  brought  to  this  court  by  a 
single  bill  of  exceptions;  the  plaintiff  in  er- 
ror not  being  at  liberty,  even  bad  he  .chosen 
to  do  so,  to  bring  up  his  case  by  piecemeal. 
Counsel  for  tbe  defendants  in  error  cited  and 
relied  on  a  number  of  decisions  by  this  court 
to  the  effect  that  separate  and  distinct  judg- 
ments rendered  in  separate  and  distinct  cases 
which  are  tried .  together  in  a  lower  court 
cannot  be  legally  brought  here  for  review  by 
a  single  bill  of  exceptions.  See  Walker  v. 
CJonn,  112  Ga.  314,  37  S.  E.  403;  Wells  v. 
Banking  Co.,  113  Ga.  857,  39  S.  E.  298,  and 
the  cases  therein  referred  to.  Obviously,  bow- 
ever,  these  decisions  have  no  bearing  what- 
ever on  the  question  with  which  we  are  now 
called  upon  to  deal. 

2.  There  was  clearly  no  error  In  sustaining 
the  demurrer  filed  by  the  owners.  It  appears 
from  the  petition  that  they  contracted  with 
Lewman  &  Co.  to  reconstruct  the  building-  in 
question,  surrendering  to  that  firm  all  control 
over  the  same,  and  that  at  tbe  time  of  the 
plaintiff's  injury  its  members  or  representa- 
tives "were  occupying  and  in  possession  of 
said  premises."  In  otha:  words,  the  owners, 
as  it  was  their  legal  right  to  do,  relieved 
themselves  of  all  responsibility  in  the  matter 
by  making  an  absolute  surrender,  for  the 
time  being,  of  their  possession  of  the  build- 
ing, and  placing  it  under  the  complete  con- 
trol of  independent  contractors.  This  branch 
of  the  case  is  controlled  by  the  provisions  of 
sections  3818  and  3819  of  tbe  Civil  Code. 
See,  also,  Brunswick  Grocery  Co.  v.  Bruns- 
wick &  W.  R.  Co.,  106  Ga.  270,  32  S.  E. 
92,  71  Am.  St  Rep.  249;  RIdgeway  v.  Down- 
ing Co.,  109  Ga.  591,  34  S.  E.  1028,  and  cases 
cited.  In  reaching  the  conclusion  above  an- 
nounced, we  have  not  overlooked  the  allega- 
tions in  the  plaintiff's  petition  with  respect 
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to  the  location  of  the  stairways  and  elevator 
shaft,  and  the  confusing  arrangement  of  the 
doors  leading  thereto.  The  owners  certainly 
owed  no  duty  to  the  plaintiff  or  to  any  one 
else,  when,  planning  the  Interior  arrangements 
of  their  building,  to  choose  a  location  for  their 
elevator  shaft  different  from  that  selected  by 
them;  and,  granting  that  its  proximity  to  the 
stairways  and  the  confusing  arrangement  of 
the  doors  Just  referred  to  constituted  a  source 
of  danger  to  one  nnfamlllar  with  the  prem- 
ises, the  only  legal  duty  which  rested  upon 
the  owners  was  to  take  proper  precautions  to 
guard  against  this  danger  such  persons  as 
entered  the  building  at  their  invitation,  ex- 
press or  Implied.  Aftor  surrendering  posses- 
sion of  the  premises  to  independennt  con- 
tractors, the  owners  could  not  reasonably  be 
expected  to  any  longer  exercise  such  precau- 
tions, and  therefore  were  not  bound  to  take 
any  steps  looking  to  the  protection  of  per- 
sons entering  the  building  at  the  instance  of 
the  contractors.  Accordingly,  it  cannot  fairly 
be  said  that  the  plaintiff  occupied  the  position 
of  one  who  was  by  implication,  at  least,  in- 
vited by  the  Owners  to  enter  and  galvanize 
their  building;  for  it  is  clear  that,  having 
for  the  time  being  relinquished  all  control 
over  .it,  they  had  no  right,  so  long  as  the 
contractors  remained  In  the  lawful  possession 
thereof,  to  extend  to  any  one  an  invitation 
to  go  upon  the  premises  for  any  purpose, 
save,  perhaps,  In  the  event  of  some  extraordi- 
nary emergency  which  would  Justify  the  own- 
ers in  temporarily  assuming  control  over  the 
same  even  against  the  will  of  their  contract- 
ors. 

S.  We  have  no  hesitation  In  saying  that  the 
demurrer  filed  by  the  contractors  should  not 
have  been  sustained.  It  is  not  a  legitimate 
Inference  from  the  allegations  of  the  plain- 
tiff's petition  that  the  Moncrlef-Carter  Com- 
pany occupied,  with  respect  to  the  work  It 
was  employed  to  do,  the  position  of  an  inde- 
pendent contractor.  It  is  true,  the  plaintiff 
alleges  that  this  company  "had  contracted 
with  said  Lewman  &  Co.  to  do  certain  gal- 
vanized iron  and  tin  work  on  said  building"; 
but,  construing  this  allegation  tn  the  light  of 
the  other  facts  set  forth.  It  simply  means 
that  the  Moncrief-Carter  Company  was  em- 
ployed by  the  contractors  to  do  certain  work, 
they  still  retaining  possession  of  and  control 
over  the  building.  This  being  so,  they  were 
bound  to  take  reasonable  measures  to  protect 
the  employes  of  the  Moncrlef-Carter  Company 
from  Injuries  likely  to  arise  from  hidden  de- 
fects in  construction,  or  places  of  unusual 
danger  about  the  building.  We  quite  agree 
with  counsel  for  the  contractors  that  the  re- 
lation of  master  and  servant  did  not  exist 
between  them  and  Butler,  and  that  therefore 
they  owed  to  him  none  of  the  duties  grow- 
ing out  of  such  a  relation.  It  is  equally  true, 
however,  that  the  plaintiff  was  on  the  prem- 
ises by  the  invitation  of  the  contractors,  and 
had  a  right  to  expect  that  they  would  ex- 
ercise  proper  precautions   in  guarding   him 


against  bidden  dangers  of  the  existence,  of 
which  he  could  not  by  the  use  of  ordinary 
care,  inform  himself,  and  with  knowledge 
whereof  they  were,  in  law,  chargeable.  He 
alleges  that,  in  undertaking  to  go  from  an 
uppw  to  the  lower  floor  of  the  building  for 
the  purpose  of  procuring  a  necessary  tool,  be 
attempted  to  use  the  stairway,  which  was  the 
only  means  of  descent  furnished  him.  As- 
suming that  he  was  carrying  on  the  work  it 
was  his  duty  to  his  master  to  perform,  and 
that  the  arrangement  of  the  stairways,  ele- 
vator shaft,  and  doors  described  in  his  peti- 
tion constituted  a  trap  exposing  him  to  a  bid- 
den danger,  from  which  the  exercise  of  due 
diligence  on  his  part  could  not  protect  him, 
he  undoubtedly  was  entitled  to  a  recovery. 
Whether  he  was.  In  point  of  fact  attempting 
to  go  upon  a  necessary  errand,  and  was  exer- 
cising ocdlnary  care,  and  whether  the  con- 
tractors were.  In  any  or  all  of  the  particnlars 
alleged,  guilty  of  negligence  which  brought 
about  the  Injuries  complained  of,  were  ques- 
tions for  the  determination  of  a  Jury,  under 
proper  Instructions  from  the  court. 

Judgment  aflSrmed  ih  part  and  in  part  re- 
versed. All  the  Justices  concurring,  except 
LEWIS,  3.,  absent  on  account  of  sickness. 


EVANS  V.  BOUNSAVILLH  et  «1. 
(Supreme  Conrt  of  Georgia.    June  9,  1902.) 

BANKRUPTCY— EFFECT    OF    DISCHARGE— LIEN 

—ENFORCEMBNT— EXEMPTIONS. 

1.  Whilo  a  discharge  in  bankruptcy  releases 
the  bankrupt  from  a  debt  which  is  provable  un- 
der the  banu-upt  act  of  1898,  and  which  is  not 
within  the  excepted  classes,  and  takes  away 
from  the  creditor  the  right  to  proceed  against 
his  debtor  in  personam  to  recover  that  debt, 
yet  a  valid  lien  created  on  the  property  of  the 
bankrupt  more  than  four  months  before  the 
filing  of  his  petition  in  baukruiitcy  is  not  affect- 
ed by  his  discharge.  After  discharge,  a  cred- 
itor holding  such  a  lien,  who  has  not  proved  his 
debt  in  bankruptcy,  may  proceed  to  enforce  it 
against  the  property  of  the  bankrupt  in  the 
state  court. 

2.  An  exemption  assigned  and  set  apart  by 
the  banlmipt  court  under  the  homestead  laws 
of  this  state  is  no  more  subject  to  levy  and 
sale  than  if  it  had  been  set  aside  by  the  ordi- 
nary of  a  county  having  proper  jurisdiction. 
No  reason  appears  in  the  record  why  the  ex- 
emption set  apart  was  not  good  as  against  the 
lieu  of  the  plaintiff  in  execution  in  the  present 
case. 

8.  The  trial  jodge  erred  in  refusing  to  sanc- 
tion the  petition  for  certiorari,  not  because  the 
lien  of  the  creditor  was  released,  but  because 
the  facts  do  not  show  that  the  lien  can  be  en- 
forced against  the  property  to  which  it  attached 
because  of  the  exemption. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Rounsaville  &  Bro.  against  K. 
R.  Evans.  Judgment  for  plaintiffs  was  af- 
firmed on  certiorari,  and  defendant  brings 
error.    Reversed. 

T  L  See  Bankruptcy,  vol.  C,  Cent.  Dig.  U  S3S,  S36, 
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M.  B.  Bnbanks,  for  plaintiff  in  »Tor.  0. 
E.  Carpenter,  for  defendants  in  error. 

LiITTLB,  J.  There  was  tried  in  a  Justice's 
court  in  Floyd  county  tlie  case  of  Rounsa- 
viUe  &  Bro.  against  Evans.  The  trial  re- 
sulted In  a  verdict  for  the  plaintiffs,  and  the 
defendant  filed  a  petition  to  the  superior 
court  seeking  a  vnlt  of  certiorari.  This  peti- 
tion made  the  following  allegations:  On 
August  8,  1901,  in  the  justice's  court  desig- 
nated, the  stated  case  was  tried,  the  Issue 
arliilng  on  the  foreclosure  of  a  mortgage  on 
personal  property,  and  an  illegality  thereto. 
The  mortgage  was  dated  January  17,  1899, 
and  was  given  to  secure  three  notes  of  $75 
each,  described  in  the  petition.  It  was  fore- 
closed on  March  4,  1901,  and  was  levied  in 
the  same  month  on  a  horse  and  mule  which 
are  alec  described.  To  the  levy  of  the  execu- 
tion on  foreclosure  the  defendant  filed  an  Il- 
legality, In  wliich  he  alleged  that  on  the  4tb 
of  March,  1901,  he  filed  In  the  United  States 
district  court  for  the  Northern  district  of 
Georgia  his  voluntary  petition  in  bankruptcy, 
and  on  said  date  was  duly  adjudged  a  bank- 
rapt;  that,  after  having  duly  conformed  to 
all  the  requirements  of  the  bankrupt  act, 
he  was,  on  May  4,  1901,  granted  a  discharge 
in  bankruptcy;  that  said  discharge  operated 
to  discharge  him  from  all  debts  which  existed 
against  him  prior  to  March  4,  1901,  which 
were  provable  in  bankruptcy;  that  plaintiffs' 
debt  existed  prior  to  that  time;  that  they 
were  notified  of  the  pendency  of  the  bank- 
ruptcy petition,  and  had  full  opportunity  to 
be  beard;  that  he  bad  been  discharged  from 
the  debt  which  the  mortgage  was  given  to 
secure,  and  for  that  reason  the  mortgage  fl. 
fa.  was  proceeding  Illegally.  On  the  trial  It 
was  admitted  that  plaintiffs  In  fi.  fa.  were 
duly  notified  of  the  pendency  of  the  bank- 
ruptcy proceedings,  that  plaintiffs'  debt  exist- 
ed prior  to  the  bankruptcy  proceedings,  and 
that  the  property  levied  on  was  scheduled 
and  set  apart  as  an  exemption  to  him  by  the 
trustee  in  bankruptcy.  A  certified  copy  of 
defendant's  discharge  in  bankruptcy  In  the 
usual  and  proper  form  was  introduced  in  evi- 
dence. On  the  presentation  of  this  petition 
the  Judge  of  the  superior  court  passed  the 
following  order:  "This  petition  for  certiorari 
read  and  considered.  Giving  to  the  bankrupt 
act  approved  July  1,  1898,  the  construction 
put  upon  it  by  the  supreme  court  of  this  state 
In  the  case  of  Carter  v.  Bank,  reported  lit 
109  6a.,  at  page  573,  35  S.  E.,  at  page  61, 
I  am  of  the  opinion  that  the  Justice  court 
rightly  decided  the  questions  presented  by 
the  case.  I  therefore  decline  to  sanction  the 
petition."  To  this  order  and  Judgment  the 
petitioner  excepted. 

1.  Inasmuch  as  we  reverse  the  Judgment 
in  this  case,  and  tbe  trial  Judge  predicated 
that  Judgment  on  the  ruling  made  in  Carter 
V.  Bank,  109  Oa.  573,  35  S.  E.  61,  we  refer 
to  that  case  at  the  outset  of  this  opinion  for 
tbe  purpose   of  ascertaining  what  principle 


of  law  bearing  on  the  facts  of  the  case  now 
presented  was  determined.  We  find  that  the 
only  ruling  with  reference  to  the  bankruptcy 
laws  which  was  there  made  was  that:  "A 
plea  Interposed  to  a  proceeding  to  foreclose 
a  mortgage  on  land  in  a  superior  court  of 
this  state,  that,  pending  the  proceedings  to 
foreclose,  the  mortgagor  was  adjudicated  a 
bankrupt,  and  praying  that  such  proceedings 
be  stayed  for  the  period  of  twelve  months, 
or  until  the  question  of  the  discharge  in 
bankruptcy  of  the  mortgagor  Is  determined, 
is  not  good,  and  the  court  committed  no  error 
In  sustaining  a  demurrer  to  the  same."  The 
principle  so  ruled  we  still  hold  to  be  good 
law,  but  not  at  all  applicable  to  tbe  ma- 
terial issues  raised  in  the  present  case.  It 
appears  that  Evans  executed  a  mortgage  on 
certain  personal  property  in  favor  of  Rounsa- 
ville  &  Bro.  to  secure  certain  notes  on  Janu- 
ary 17, 1899,  and  that  Evans  was  adjudicated 
a  bankrupt  in  March,  1901,  and  was  given  his 
discharge  in  May  of  the  same  year.  So  far 
as  appears  from  the  present  record,  the  debt 
of  Rounsaville  &  Bro.  was  provable  In  bank- 
ruptcy, and  debts  which,  by  their  nature,  are 
provable  In  bankruptcy,  with  certain  stated 
exceptions,  noted  In  section  17a  of  the  bank- 
rapt  act  of  1898,  are  released  by  a  discharge 
in  bankruptcy;  that  Is  to  say,  a  discharge  In 
bankruptcy  releases  the  bankrupt  from  a 
provable  debt  not  within  the  excepted 
classes,  and  takes  away  tbe  creditor's  right 
to  proceed  against  bim  in  i>erBonam.  But 
while  this  is  true  in  a  case  where  the  creditor 
did  not  appear  in  the  court  of  bankruptcy, 
such  a  discharge  does  not  affect  a  lien  on 
the  property  of  the  bankrupt  which  was  ac- 
quired more  than  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy,  provided 
the  lien  is  otherwise  valid.  Brandenburg, 
Bankr.  $  22,  p.  277;  In  re  Blumberg,  1  Am. 
Bankr.  R.  633,  94  Fed.  476.  In  the  case  last 
cited  it  was  expressly  ruled  by  Clarke,  J.,  in 
the  United  States  district  court  for  the  East- 
ern district  of  Tennessee,  that,  while  a  dis- 
charge In  bankruptcy  releases  the  bankrupt 
from  a  provable  debt  which  is  not  in  the  ex- 
cepted classes,  and  takes  away  the  creditor's 
right  to  proceed  against  him  thereafter  In 
personam,  it  does  not  affect  the  lien  of  a 
valid  attachment  levied  on  tbe  bankrupt's 
goods  more  than  four  months  before  the 
filing  of  tbe  petition  in  bankruptcy.  The  lien 
in  the  case  decided  by  Judge  Clarke  was 
created  by  attachment,  while  in  the  present 
case  It  was  created  by  a  mortgage  executed 
in  January,  1809,  and  at  the  time  It  was 
levied  it  had  been  a  valid  and  subsisting  lien 
for  more  than  two  years.  A  fair  construc- 
tion of  tbe  bankrupt  act  of  1898  leads  to  the 
conclusion  that  the  discharge  in  bankruptcy 
which  Evans  obtained  released  the  debt  se- 
cured by  the  mortgage  so  far  as  to  prevent 
its  enforcement  by  this  creditor  in  a  personal 
action  agnlnst  Evans,  but  that  discharge  in 
no  way  affected  the  lien  which  Rounsaville 
&  Bro.  held  on  the  property  described  in  the 
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mortgage.  Therefore,  as  to  tbe  ground  that 
the  mortgage  fl.  fa.  was  proceeding  illegally, 
tbe  Judge  committed  no  error  In  refusing  to 
Banction  the  certiorari.  Tbe  petition  for 
certiorari  alleged  that  the  verdict  in  the  Jus- 
tice's court  was  contrary  to  law,  and  witb- 
ont  evidence  to  support  it  It  appeared  that 
the  property  levied  on  bad  been  set  apart  In 
tbe  bankruptcy  .court  as  exempt  So,  then, 
while  the  Hen  of  the  plaintiff  in  fi.  fa.  was 
not  affected  by  the  discbarge  in  bankruptcy 
given  to  Evans,  tbe  property  to  which  the 
Hen  attached  had  been  set  apart  to  him  as 
an  exemption  authorized  by  the  laws  of 
Georgia;  and  assuming,  as  we  do,  th^t  Evans 
was  In  proper  position  to  claim  and  have 
set  apart  an  exemption,— because  we  pre- 
sume that  It  would  otherwise  not  have  been 
so  set  apart,— we  know  of  no  reason  why 
tbe  exemption  was  not  good  against  the  lien. 
Nothing  appears  in  the  record  tending  to 
show  that  the  right  of  exemption  was  waived 
in  favor  of  the  creditor.  Had  this  fact  ap- 
peared, an  altogether  different  question 
would  have  been  presented.  If  Evans  bad 
a  valid  exemption,  not  subject  to  the  lien 
of  Rounsaville,  tbe  petition  for  certiorari 
should  have  been  sanctioned,  not  because 
his  discharge  affected  the  mortgage  lien,  but 
because  Rounsaville  could  not  enforce  his 
Hen  against  tbe  exemption  which  had  been 
granted  him  In  tbe  bankruptcy  court  It 
was  ruled  in  the  case  of  Ross  v.  Worsham, 
<!5  Ga.  624.  that:  "When,  in  the  bankrupt 
court,  an  exemption  is  granted  by  the  Jndge 
or  register,  such  exemption  is  no  more  sub- 
ject to  levy  and  sale  than  If  it  had  been 
set  apart  by  tbe  ordinary  having  Jurisdiction 
tliereof."  See  Collier  v.  Simpson,  74  Ga.  697 
Broach  v.  Powell,  70  Ga.  79,  3  S.  E.  763 
Barrett  v.  Durham,  80  Ga.  .336,  5  S.  E.  102 
Dozier  V.  Wilson,  84  Ga.  303,  10  S.  E.  743 
Brady  v.  Brady,  71  Ga.  71.  For  aught  that 
appears,  as  we  have  said,  the  lien,  while  not 
affected  by  the  bankruptcy  proceeding,  could 
not  be  enforced  against  the  homestead  prop- 
erty. There  was  nothing  In  the  petition  for 
certiorari  showing  that  It  could  be;  hence  the 
petition  should  have  been  sanctioned,  and  tbe 
writ  Issued,  and  on  the  facts  set  out  in  tbe 
record  the  judgment  of  the  Justice  of  tbe 
peace  should  have  been  reversed. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  I.,BWIS,  J.,  absent  on  ac- 
count of  sickness. 


SMITH  V.  ZAOHRT. 
(Supreme  Court  of  Georgia.    Jane  10,  1902.) 

BANKRUPTCY— LIEN— DISCHARGE!. 
The  poiuts  made  and  iusisted  on  in  this 
case  are  fully  discussed  and  decided  adversely 
to  the  contentions  of  the  plaintiff  iu  error  in  the 
case  of  E}van8  v.  Rounsaville,  42  S.  E.  100. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  La  Grange;    F, 
M.  Longley,  Judge. 


Action  by  J.  T.  Zacbry  against  J.  H. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

E.  T.  Moon,  for  plaintiff  in  error.  B.  H. 
Hill  and  U.  A.  Hall,  for  defendant  in  error. 

LITTLE,  J.  On  tbe  trial  of  certain  Is- 
sues arising  on  the  Interposition  of  an  affi- 
davit of  illegality  by  Smith  to  the  levy  of 
two  executions  in  favor  of  Zacbry  on  certain 
land  as  the  property  of  Smith,  an  agreed 
statement  of  facts  to  tbe  following  effect 
was  submitted  by  tbe  parties:  In  October, 
1888,  Zacbry  obtained  two  Judgments  against 
Smith  in  the  county  court  of  Troup  county, 
on  which  executions  were  issued  and  levied 
on  80  acres  of  land  as  tbe  property  of  Smith 
on  November  12,  1898.  Tbe  defendant  died 
a  voluntary  petition  in  bankruptcy  on  No- 
vember 4, 1899.  The  plaintiff  did  not  appear 
In  the  bankrupt  court  nor  attempt  to  prove 
his  claim'  against  the  defendant  Smith  was 
properly  dlscbarged  as  a  bankrupt  on  Oc- 
tober 13,  1900.  The  affidavit  which  was  in- 
terposed by  Smith  was  based  on  two 
grounds:  "(1)  Because  the  executions  are 
barred,  having  been  killed  and  paid  by  de- 
ponent^B  discharge  in  bankruptcy  on  Octo- 
ber 13,  1900;  (2)  because  said  described  land 
levied  on  was  set  apart  to  deponent"  by  the 
trustee  In  bankruptcy  "as  a  homestead,"  and 
that  this  action  of  the  trustee  was  approved 
by  the  court  Subsequently  Smith,  by  leave 
of  the  court  struck  tbe  second  ground  con- 
tained in  bis  affidavit  of  illegality,  and.  on 
the  hearing  the  court  overruled  tbe  affida- 
vit of  illegality  on  the  remaining  ground,  and 
ordered  the  fl.  fa.  to  proceed.  To  this  Judg- 
ment of  the  court  Smith  excepted,  and  as- 
signed the  same  as  error. 

We  affirm  the  Judgment  of  tbe  court  be- 
low. The  only  Issue  to  be  passed  upon  by  ub 
is  whether  the  Judgments  obtained  by  Zacb- 
ry more  than  a  year  before  Smith  was  ad- 
judicated a  bankrupt  lost  their  lien  on  the 
property  levied  on.  For  reasons  fully  set 
out  in  the  opinion  this  day  delivered  in  the 
case  of  Evans  v.  Rounsaville,  tbe  ruling  of 
the  trial  Judge  was  right  and  his  Judgment 
Is  affirmed.  All  the  Justices  concurring,  ex- 
cept LEWIS,  J„  absent  on  account  of  aldc- 
uess. 


REED  T.  EQUITABLE  TRUST  OO. 
(Supreme  Court  of  Georgia.    June  11,  1902.) 

BANKRUPTCY— EFFECT  ON  PENDING  FORE- 
CLOSURE—DEMURRER— FAILURE  TO  ATTACH 
EXHIBITS— OBJECTIONS  TO  JURISDICTION. 

1.  The  filing  of  a  petition  iu  bankruptcy  by 
tbe  defendant  in  a  proceeding  instituted  in  a 
state  court  to  establish  and  foreclose  a  special 

■  lien  on  realty  which  was  created  more  than  four 

■  months  before  the  filing  of  such  petition  will 
not  affect  the  right  of  the  plaintiff  to  proceed 
with  the  foreclosure,  unless  he  proves  Iiis  de- 
mand against  the  defendant  iu  the  bankrupt 
court. 

2.  Failure  to  attach  proper  exhibits  to  a  p«ti- 
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tion  shonid  be  met  by  an  appropriate  and  time- 
ly demurrer. 

3.  The  qaeatiou  of  a  court's  jurisdiction  to 
entertain  an  action  cannot  be  properly  raited 
by  presenting  objections  to  an  amendment  to 
the  plaintitTs  petition,  the  allowauce  of  which 
TTould  make  uo  change  in  the  status  of  the 
case  with  respect  to  the  matter  of  jurisdiction. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Equitable  Trust  Company 
against  Mary  A.  Beed.  Judgment  for  plain- 
tiff, and  defendant  brloga  error.    Ajfflrmed. 

T.  J.  Ripley,  for  plaintiff  in  error.  Oreen 
&  McKinney,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  Equitable  Trurt 
Otimpany  brought  In  the  city  court  of  Atlanr 
ta  an  action  against  Mrs.  Mary  A.  Beed,  of 
Fulton  county,  to  recover  the  amount  due 
on  a  bond  the  payment  of  which  was  se- 
cured by  a  deed  to  land  situated  in  the 
county  of  Columbia.  The  plaintiff  prayed 
in  Its  petition  not  only  for  a  general  Judg- 
ment against  Mrs.  Beed,  but  also  that  its 
special  Hen  upon  the  land  Just  mentioned 
he  set  np  and  established.  The  defendant 
relied  on  an  answer  in  which  the  fact  was 
recited  that  she  had  filed  a  voluntary  pe- 
tition in  bankruptcy,  and  in  which  she  pray- 
ed that  the  plaintiff's  action  be  stayed  until 
her  discharge  In  banlcruptcy  and  for  12 
months  thereafter.  This  prayer  was  express- 
ly based  upon  the  ground  that  the  plaintiff 
was  seeking  to  obtain  against  her  a  general 
Judgment.  After  the  filing  of  the  defend- 
ant's answer,  the  trust  company  offered  an 
amendment  striking  its  prayer  for  a  general 
Judgment,  and  the  Judge  thereupon  passed 
an  order  calling  upon  .Mrs.  Reed  to  show 
cause  why  this  amendment  should  not  b« 
allowed.  In  resisting  this  attempt  on  the 
part  of  the  plaintiff  to  amend  its  petition, 
she  insisted:  (1)  Tbat  although  it  if  amend- 
ed as  proposed,  would  seek  only  a  foreclosure 
of  the  plaintiff's  lien,  there  should  neverthe- 
less be  a  stay  of  the  proceedings;  (2)  that 
"no  papers,  deeds,  are  attached  to  said  suit 
authorizing  a  special  Judgment  against  de- 
fendant;" and  (3)  that  the  plaintiff  was  not 
entitled  to  a  special  Judgment  foreclosing 
Its  Uen,  because  the  city  court  of  Atlanta 
has  no  Jurisdiction  to  foreclose  a  lien  on 
land  lying  In  the  county  of  Columbia.  The 
amendment  was  allowed,  and  a  Judgment  in 
accord  with  the  prayer  thereof  was  rendered 
in  favor  of  the  plaintiff.  The  lien  thus  fore- 
<*lo8ed  bad  been  in  existence  a  much  longer 
time  than  four  months  before  the  filing  of 
the  defendant's  petition  in  bankruptcy,  and 
there  was  no  contention  that  the  plaintiff 
bad  proved  its  demand  against  the  defend- 
ant in  the  bankrupt  court.  The  latter  made 
no  such  defense,  but  is  here  excepting  only 
to  the  allowance  of  the  above-mentioned 
amendment  to  the  plaintiff's  petition,  and  to 
the  Judgment  which  necessarily  followed. 

1.  The  first  of  the  objections  to  this  amend- 


ment was  not  well  taken.  A  complete  an- 
swer to  the  point  thus  raised  is  to  be  found 
in  the  decision  rendered  by  this  court  In 
Carter  v.  Bank,  109  6a.  573,  35  S.  E.  61,  and 
Johnson  v.  Grocery  Co.,  112  Ga.  449,  37  S. 
E.  7G6.  See,  also,  Evans  v.  BounsaviUe,  116 
Ga.  684, 42  S.  E.  100. 

2.  The  second  ground  of  objection  Is  also 
without  merit  If  the  defendant  had  desired 
to  call  upon  the  plaintiff  to  attach  to  its  pe- 
tition proper  exhibits,  she  should  have  done 
so  by  special  demurrer  to  the  petition  itself. 

8.  Nor  Is  the  remaining  objection  to  the 
allowance  of  the  amendment  good.  The 
plaintiff  was  not  seeking  by  amendm^ent  to 
set  up  any  additional  fact,  or  to  pray  for  any 
relief  not  sought  in  its  original  petition. 
The  proposed  amendment  amounted  to  nei- 
ther more  nor  less  than  a  voluntary  aban- 
donment of  tbe  plaintiff's  prayer  for  a  gen- 
eral Judgment  and  an  election  on  its  part  to 
proceed  only  for  an  establishment  of  its 
special  Uen.  The  question  whether  or  not 
the  city  court  of  Atlanta  has  Jurisdiction  to 
enforce  this  Uen  ought  to  have  been  raised 
by  a  timely  demurrer,  or  by  a  motion  to  dis- 
miss the  plaintifTs  action  after  the  allow- 
ance of  its  amendment  whereby  it  disclaim- 
ed any  right  to  a  general  Judgment,  or  by  a 
motion  to  arrest  the  final  Judgment  rendered 
in  the  case. 

Judgment  affirmed.  AU  tbe  Justices  con- 
curring, except  IjEWIS,  J.,  absent  on  ac- 
count of  sickness. 


MBTTZ  V.  ABNET  et  aL 

(Supreme  (Tonrt  of  South  Carolina.     Jon*  19, 

1902.) 

ACTION   AGAINST  ATTORNBYS-DBMAND. 

1.  Where  a  client  assigns  certain  choses  in 
action  to  his  attorneys,  they  became,  as  to 
such  matters,  trustees  of  their  client,  and  the 
demand  on  the  attorneys  before  suit  to  re- 
cover the  same  was  unnecessary. 

Appeal  from  common  pleas  circuit  court  of 
BIcbland  county. 

Action  by  Levi  Metz  against  B.  L.  Abney, 
Jno.  P.  Thomas,  and  J.  S.  Vemer.  From  or- 
der of  nonsuit,  plaintiff  appeals.    Reversed. 

Wm.  H.  Lyles,  for  appellant.  P.  H.  Nel- 
son, Melton  &  Belser,  Andrew  Crawford,  B. 
W.  Sband,  and  J.  Q.  MarshaU,  for  appellees. 

POPE,  3.  At  the  conclusion  of  plaintiff's 
testimony  offered  at  the  trial  of  the  above- 
named  action  before  his  honor  Judge  Watts 
and  a  Jury,  a  motion  for  nonsuit  was  made 
on  the  following  grounds:  "(1)  Because  it 
had  not  been  shown  that  these  defendants 
were  indebted  to  plaintiff,  or  bad  received  for 
him  moneys  which  they  should  account  to 
him  for;  (2)  because  no  demand  by  plaintiff 
on  these  defendants  previous  to  action 
brought  bad  been  proven."    The  circuit  Judge 

f  L  Bm  Attorney  and  Client,  toL  S,  Cent  Dig.  | 
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passed  an  order  granting  the  nonsuit  From 
this  judgment  on  the  order  of  nonsuit  the 
plaintiff  now  appeals. 

We  thlnlc  the  circuit  Judge  was  in  error. 
It  is  quite  true  that  a  demand  npon  attorneys 
by  their  clients  for  moneys  alleged  to  have 
been  collected  by  them  for  such  clients  be- 
fore suit  is  recognized  as  a  salutary  rule. 
AVe  think  there  was  some  testimony  here 
which  ought  to  have  gone  to  the  Jury,  eren 
'When  this  rule  is  upheld.  Certainly,  the  let- 
ters of  the  defendants,  written  before  suit 
was  begun,  denied  that  they  owed  the  plain- 
tiff anything  (In  their  answer  they  practic- 
ally did  likewise).  These  letters  were  intro- 
duced by  the  plaintiff.  But,  apart  from  these 
matters.  It  occurs  to  us  that  under  the  agree? 
ment  of  November,  1894,  the  defendants,  as 
to  certain  choses  in  action  assigned  to  them 
by  the  plaintiff,  became  trustees  for  the 
plaintiff,  which,  in  our  Judgment,  relaxed  the 
severity  of  the  rule  as  to  demand  before  suit. 
We  huve  refrained  from  any  comment  upon 
the  facts  of  this  case  for  the  very  good  rea- 
son, as  it  appears  to  us,  that  a  new  trial 
must  be  ordered,  and  we  would  be  unwilling 
to  express  any  opinion  thereon  lest  it  might 
affect  the  new  trial. 

It  Is  the  Judgment  of  this  court  that  the 
Judgement  of  the  circuit  court  be,  and  is  here- 
by, reversed,  and  that  the  action  be  referred 
to  the  circuit  court  for  a  new  trial. 


BELL  T.  PLOTD. 

(Supreme  Court  of  South  Carolina.    June  10, 

1902.) 

SLANDER— PLBADING— AMENDMENT— NHW 
CAUSE  OF  ACTION. 

1.  Where,  in  an  action  for  slander,  defend- 
ant moved  to  amend  on  the  ground  that  there 
was  no  allepation  that  the  words  were  spoken 
or  publislied  by  the  defendant,  or  that  they  were 
spoken  of  the  plaintiff,  an  amendment  to  the 
complaint  making  it  more  definite  in  those  re- 
spects did  not  state  a  new  cause  of  action,  ob- 
jectionable because  made  after  the  bar  of  the 
statute  of  limitations. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county. 

Action  by  T.  J.  Bell  against  A.  G.  Floyd. 
From  an  order  sustaining  demurrer  to  the 
complaint,  but  allowing  plaintiff  to  amend, 
defendant  appeals.    Affirmed. 

Defendant  appeals  on  following  exception: 
"From  that  portion  of  the  order  allowing  the 
complaint  to  lie  amended,  the  defendant  gave 
due  notice  of  appeal,  and  does  hereby  appeal 
to  this  court  on  the  following  ground,  as 
made  before  the  circuit  court,  to  wit:  The 
demurrer  having  determined  that  the  com- 
plaint stated  no  cause  of  action  for  slander 
in  favor  of  the  plaintifl  against  the  defend- 
ant, and  the  time  in  which  he  could  bring 
such  action  having  expired,  his  honor  Judge 
Klugb  erred  in  allowing  him  to  amend  such 

5  L  See  Umltatlon  of  Actions,  vol.  U,  Cent  Die 
i  S44. 


a  complaint  by  alleging  a  canse  of  action 
which  had  never  been  stated." 

I 
Nlchoils  &  Jones,  for  appellant.    H.  B.  De 
Pass,  for  appellee.  i 

POPE,  J.  When  this  action  was  called 
for  trial,  the  defendant  Interposed  an  oral  ' 
demurrer  to  the  complaint,  alleging  that  It  , 
failed  to  state  a  cause  of  action.  Hie  circuit  ' 
Judge  sustained  the  demurrer  on  two 
grounds,  but  allowed  the  plaintiff  to  amend 
his  complaint  From  this  allowance  of 
amendment  the  defendant  appealed,  and  the 
plaintiff  gave  notice  that  If  the  court  could 
not  sustain  the  order  for  amendment  In  that 
event  he  would  ask  this  court  to  sustain  the 
complaint  on  the  ground  that  a  motion  by  de- 
fendant to  require  plaintiff  to  make  his  com- 
plaint more  definite  and  certain,  and  not  that 
of  a  demurrer,  was  the  proper  remedy.  The 
complaint  was  as  follows,  omitting  caption: 
"The  plaintiff,  complaining  of  the  defendant 
alleges  that  on  the  25th  day  of  February, 
1899,  at  Spartanburg,  the  defendant  A.  Q. 
Floyd,  in  the  presence  and  hearing  of  J.  B. 
Werts,  Charlie  Dearman,  J.  M.  Budasall,  and 
a  number  of  other  i>ersons,  did  falsely  and 
maliciously  slander  the  plaintiff,  T.  J.  Bell, 
that  your  father  was  a  tolerably  good  man. 
but  he  raised  a  set  of  rascals,  rogues,  and 
thieves,  and  they  will  steal,'  wh«eby  this 
plaintiff  was  Injured  in  his  character  and 
reputation  to  his  damage  three  thousand  dol- 
lars. Wherefore  plaintiff  demands  Judgment 
against  the  defendant  A.  6.  Floyd,  for  three 
thousand  dollars  and  costs."  The  action  was 
begun  on  25th  of  February,  1899.  Its  trial 
was  postponed  by  reason  of  a  stroke  of  pa- 
ralysis of  defendant.  In  August  IMO.  It 
came  on  In  March,  1901.  The  demurr»  Inter- 
posed by  defendant  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  was  as  follows:  "(1) 
That  there  was  no  allegation  that  the  plain- 
tiff uttered  or  spoke  the  words  set  out  in  the 
complaint  (2)  That  there  was  no  allegation 
that  they  were  spoken  of  the  defendant" 
The  "case"  contains  the  following:  'The  pre- 
siding Judge  sustained  the  demurrer  on  both 
points;  the  plaintiff  opposing  said  motion,  and 
noting  an  exception  that  the  proper  remedy 
was  by  motion  to  make  the  complaint  more 
definite  and  certain,  and  not  by  demurrer.  The 
plaintiff  then  moved  to  be  allowed  to  amend 
his  complaint.  The  defendant  opposed  his  mo- 
tion on  the  ground  that  the  demurrer  having 
been  sustained  on  the  ground  that  no  cause  of 
action  for  slander  having  been  stated  in  the 
complaint  and  the  two  years  having  expired 
In  which  such  action  for  slander  could  be 
brought  the  court  could  not  permit  an  amend- 
ment to  such,  which  In  effect  allowed  plain- 
tiff to  bring  suit  for  said  words  more  than 
two  years  after  they  were  uttered.  If  they 
were  so  uttered.  The  circuit  Judge  oyermled 
the  objection  and  passed  the  following  order: 
The  above  cause  having  come  before  the 
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court  for  trial,  the  defendant  interposed  an 
oiral  demurrer  to  the  complaint  on  the  groimd 
(1)  that  tbere  Is  no  allegation  that  the  words 
were  spoken  or  published  by  the  defendant, 
and  (2)  that  they  are  not  alleged  to  have 
been  spoken  of  the  plaintiff.  It  appearing 
to  the  court  that  both  grounds  are  good,  It  is 
bei-eby  ordered  that  the  demurrer  be,  and  Is 
hereby,  sustained;  that  the  complaint  be 
amended  so  as  to  show:  (1)  that  the  words 
were  spoken  and  published  by  the  defendant, 
and  (2)  that  they  were  spokoi  of  the  plaintiff. 
And  it  Is  further  ordered  that  the  complaint 
go  amended  be  served  on  the  defendant  or  hA 
counsel  within  twenty  days,  and  that  the 
defendant  have  twenty  days  after  the  date  of 
such  service  within  which  to  answer  the 
amended  complaint,  if  he  shall  be  so  advis- 
ed.'" 

We  have  reached  the  condasion  that  the 
order  of  the  circuit  Judge  should  be  affirm- 
ed, thus  rendering  It  unnecessary  to  pass  up- 
on the  point  raised  by  the  appellant  We 
would  remark  that  the  matter  of  amendment 
of  pleadings  is  very  wisely  confided  to  the 
discretion  of  the  circuit  judge.  In  the  case 
at  bar  a  little  more  deflniteness— a  little  more 
cotalnty  in  the  allegations  of  fact  in  the 
complaint— is  all  that  is  needed  to  give  a  well- 
rounded  cause  of  action,  so  far  as  the  plead- 
ings are  concerned.  The  circuit  Judge  has 
provided  in  his  order  for  these  amendments 
to  the  complaint  It  Is  not  a  case  where  a 
new  cause  of  action  Is  set  f<»th  after  the 
statute  at  limitations  Is  a  bar. 

It  is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  be  affirmed,  and  that, 
after  the  remittitur  from  this  court  reaches 
the  circuit  court,  then  the  plaintiff  shall 
amend  bis  complaint  and  that  20  days  after 
such  amended  complaint  Is  served  on  defend- 
ant or  his  counsel  the  defendant  shall  answer 
tlie  complaint  if  he  shall  be  so  advised. 


COPELAND   V.   COPELAND. 

(Snpreme  Court  of  South  Carolina.    June  19, 

1002.) 

ACTION  ON  NOTB— EVIDEKCB-CONVBRSATION 
— NBW  TRIAL. 

1.  In  an  action  on  a  note,  defendant  alleged 
that  bis  signature  was  a  mistake,  and  was 
Intended  to  be  put  on  another  note,  signed  on 
the  same  date.  Beld,  that  the  other  note  was 
competent  evidence  on  behalf  of  the  defendant. 

2.  A  conversation  by  the  parties  to  the  note, 
having  direct  reference  to  it  is  admissible  in 
evidence. 

3.  The  snpreme  conrt  will  not  interfere  on 
appeal  with  the  refusal  of  a  trial  court  to 
arant  a  new  trial  for  iusofflciency  of  the  evi- 
dence. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Klugh,  Judge. 

Action  by  J.  W.  Copeland  against  David 
T.  Copeland.  From  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

N.  B.  Dial,  for  appellant  W.  B.  Blchey, 
for  appellee. 


POPE,  J.  The  object  of  plaintiff's  action 
was  to  coUect  from  defendant  a  note  for 
$839.60,  dated  17th  February,  1885.  This 
action  was  commenced  on  the  ISth  Decem- 
ber, 1900.  The  note  was  credited  on  the  back 
thereof  with  a  credit  in  these  words:  "$160. 
Paid  on  the  within  note  December  18th, 
1894,  one  hundred  and  fifty  dollars.  D.  T. 
Copeland.  Witnessed:  H.  D.  Henry."  The 
defendant  denied  the  whole  complaint  He 
farther  alleged  that  If  he  ever  signed  the 
note,  his  signature  was  obtained  by  fraud 
on  the  part  of  the  plaintiff,  by  representing 
to  the  defendant  that  said  note  was  some 
other  paper,  which  representation  was  false, 
and  defendant  received  no  consideration 
therefor.  He  further  alleged  that  If  his  sig- 
nature was  obtained  to  said  note,  the  same 
was  procured  by  fraud  in  representing  to  the 
defendant  that  said  note  was  one  of  two  notes 
for  $832.40,  bearing  date  February  17,  18S5. 
Re  further  alleged  that  If  his  signature  was 
procured  to  the  note  sued  on.  It  was  a  mis- 
take. He  further  alleged  that  if  he  signed 
the  receipt  for  $160  on  back  of  note  sued 
on.  It  was  by  mistake;  he  Intended  to  have 
such  credit  applied  to  one  of  two  notes,  each 
for  $832.46,  given  on  the  17th  February,  1885, 
and  which  said  note  represented  and  covered 
every  cent  of  defendant's  indebtedness  to  the 
firm  of  J.  W.  Copeland  &  Co.  on  that  date, 
who  were  the  assignors  of  the  plaintiff.  De- 
fendant pleads  the  statute  of  limitations, 
etc.  The  Issues  came  on  for  trial  before 
Judge  Klugh  and  a  Jury.  Verdict  was  for 
the  defendant  Motion  for  new  trial  on  min- 
utes of  the  court  was  refused.  The  plaintiff 
appealed,  after  entry  of  Judgment  on  the 
following  grounds,  to  wit:  "(1)  Because  the 
circuit  Judge  erred  in  not  sustaining  plaintiff's 
objection  to  the  introduction  of  other  notes 
and  papers  than  the  ones  sued  on,  on  the 
grounds  that  they  were  Irrelevant  (2)  Be- 
cause he  erred  in  not  sustaining  plaintiff's 
objection  to  the  testimony  as  to  the  Vance 
note  on  the  grounds  the  same  was  irrelevant 
(3)  Because  he  erred  In  charging  defendant's 
third  request  to  wit  'If  defendant  intended 
the  credit  to  go  on  another  note,  then  It 
should  not  go  thereon,'  etc.  (4)  Because  he 
erred  in  not  setting  the  verdict  aside  and 
granting  a  new  trial  on  the  grounds  there 
was  no  evidence  to  support  the  verdict  and 
that  the  same  was  manifestly  against  the 
law  of  the  case  and  the  evidence.  Inasmuch 
as  defendant  admitted  the  execution  of  the 
note  and  the  payment  on  the  same,  and  offer- 
ed no  evidence  nor  assigned  no  reason  to 
defeat  the  payment  of  the  same."  We  will 
pass  upon  these  grounds  of  appeal  in  their 
order: 

1.  We  cannot  sustain  this  ground.  It  is 
very  general.  Still,  an  examination  of  the 
"case  for  appeal"  shows  that  defendant,  in 
his  answer,  sets  up  the  execution  by  him  of 
two  promissory  notes,  each  for  $832.46,  on 
the  17th  of  February,  1885,  which  was  the 
very  day  the  note  sued  on  was  alleged  tc 
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have  been  algned.  HIb  ground  of  defense,  In 
part,  was  that  all  bis  signatures  to  papers 
on  that  day  w&e  confined  to  tbese  two  notes, 
each  for  $832.46.  These  notes  were  compe- 
tent evidence  aa  to  Issues  raised  by  the 
pleadings.  TbJs  ground  of  appeal  is  dis- 
missed. 

2.  Wben  the  plaintiff  was  on  the  stand, 
he  was  Interrogated  as  to  certain  declara- 
tions made  by  him  to  and  In  the  presence  of 
Capt  Hale.  The  Vance  note  was  referred  to 
In  that  conversation,  and,  while  the  Vance 
note  was  referred  to  on  the  examination  of 
the  witnesses  as  to  plalntifTs  declarations, 
the  note  Itself  was  not  Introduced  In  evi- 
dence. This  conversation  had  direct  refer- 
ence to  the  note  sued  on.  There  was  no  error 
here. 

3.  This  ground  of  appeal  Is  very  indefinite. 
The  words  "et  cetera"  "carcely  find  a  place 
in  an  exception,  wben  properly  framed.  The 
circuit  Judge  did  not  charge  defendant's 
third  request  as  it  was  represented.  The  cir- 
cuit Judge,  in  passing  on  this  request  before 
the  Jury,  was  exceedingly  careful  to  say: 
"I  charge  you  that,  subject  to  the  instruc- 
tions I  have  already  given  you  in  reference  to 
the  matter  of  false  representation  or  fraud 
and  mistake."  In  a  careful  charge  on  tbese 
matters  the  circuit  Judge  bad  at  length  fully 
explained  them  to  the  Jury. 

4.  The  circuit  Judge  had  heard  all  the  tes- 
timony. If  the  testimony  satisfied  blm  that 
the  issues  of  fact  were  fully  and  squarely 
put  before  the  Jury,  he  did  right  not  to  in- 
terfere, unless  he  was  dissatisfied  with  its 
aufflclency.  This  court  never  interferes  on 
appeal  with  the  exercise  of  this  delicate  duty 
by  the  circuit  Judge.  This  ground  of  appeal 
cannot  be  sustained. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  bt,  and  it  is, 
affirmed. 

GARY,  A.  J.,  and  JONES,  J.,  concur  in  re- 
sult 


HELLAMS  et  al.  v.  PRIOR. 
(Supreme  Court  of  South  Caroliua.     Jane  21, 
1002.) 
LACHB8— WHAT  CONSTITUTES— EXCUSE. 
1.  Where  the  delay  of  plaiDtiff  to  entorcp  an 
obligation    was   due   mainly  to  the  defendnat's 
repeated  aod  urgent  appeals  for  time,  (lud  to 
his   inability   to   meet   his   obligation,    plaintiff 
will  not  be  prejudiced  in  equity  because  be  has 
yielded   to  defendant's  request  for  delay,   aud 
has  not  pressed  him  while  In  embarrassed  cir- 
cumstances. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;    Benet,  Judge. 

Foreclosure  by  Hellams  &  Gray  against 
H.  G.  Prior.  John  W.  Carlisle,  as  executor 
of  Simpson  Bobo,  intervened  by  petition,  and 
was  made  a  party  defendant,  and  in  bis  an- 
swer sets  up  an  equitable  mortgage  against 

f  1.  See  Equity,  vol.  1»,  CenL  Die  i  23T. 


the  lands  In  question,  his  testator  being  the 
assignee  of  E.  M.  Cooper,  who  sold  the  land 
originally  to  Prior,  and  who  had  given  him 
bond  for  title.  At  instance  of  Carlisle,  ex- 
ecutor, the  heirs  at  law  of  Cooper  were  also 
made  parties  defendant  Decree  for  plain- 
tiff, and  defendant  Prior  appeals.    Affirmed. 

The  following  is  the  circuit  decree:  "On 
January  1,  1873,  E.  M.  Cooper  sold  the  de- 
fendant Prior  the  lands  described  in  the  com- 
pl.tint,  which  was  part  of  a  tract  of  400 
acres  conveyed  to  him  by  J.  B.  Gray  by  deed 
(ftited  December  10,  1869.  He  gave  Prior 
bis  bond  for  titles  on  payment  of  the  pur- 
chase money,  for  which  he  took  Prior's  notes. 
Under  this  contract.  Prior  went  into  the 
possession  of  the  land,  and  has  since  remain- 
ed in  possession.  On  March  17,  1875.  Cooper 
assigned  Prior's  notes  to  8.  Bobo,  and  in- 
dorsed upon  Gray's  deed  to  him  the  follow- 
ing: 'For  value  received,  I  assign  to  S. 
BoIk>,  or  his  assigns,  256  acres  of  the  within 
tract  of  land,  the  lialance  having  been  con- 
veyed to  B.  Patterson.  I  have  given  my 
bond  to  S.  T.  Prior  and  H.  G.  Prior  for  titles 
to  the  remainder  when  they  pay  the  balance 
of  $1,447.85,  and  ten  per  cent,  interest  there- 
on; and  if  the  same  Is  paid  by  the  25th  of 
December,  then  they  are  to  have  titles  to 
the  land;  otherwise,  the  land  Is  the  property 
of  S.  Bobo  or  his  assigns.  Witness  my  hand 
and  seal,  March  17th,  1875.  [Signed]  B.  M. 
Cooper.  [L.  S.]  Attest:  Mark  Cooper.'  On 
December  12th,  1883,  Prior  gave  Bobo  his 
obligation,  of  which  the  following  is  a  copy: 
'$770.  By  the  4th  of  November  next,  I  prom- 
ise to  pay  Simpson  Bobo,  or  order,  $770,  with 
Interest  at  ten  per  cent  from  4th  of  Novem- 
ber last  balance  for  the  land  whereon  I 
live,  containing  170  acres,  more  or  less.  Now, 
if  I  fall  to  pay  the  above  amount  when  due, 
I  am  to  pay  rent  for  the  next  year,  1884,  one- 
third  of  all  that  is  made  on  the  premises,  and 
give  possession  on  demand.  Value  received. 
December  12th,  1883.  [Signed]  H.  G.  Prior. 
[L.  S.]'  Between  the  date  of  Cooper's  as- 
signment and  Prior's  obligation  above,  there 
were  frequent  negotiations  between  Prior 
and  Bobo  relative  to  the  land,  but  it  will  not 
be  necessary  to  notice  them  in  detail.  On 
January  16,  1884,  Prior  gave  the  note  and 
mortgage  set  out  In  the  complaint.  The 
heirs  of  Cooper  admit  In  their  answer  that 
tbelr  ancestor  intended  by  the  Indorsement 
on  his  deed  from  Gray  to  convey  to  said 
Bobo  the  title  to  said  land  and  notes,  and 
that  he  'did  thereby  subrogate  him  to  all  his 
rights  and  equities  therein,  and  they  dis- 
claim any  interest  in  the  premises.  There 
is  no  issue  between  the  plaintiffs  and  the 
defendant  Carlisle.  Plaintiffs'  attorney  con- 
cedes In  his  argument  that  claiming  under 
Prior,  their  rights  depend  upon  his. 

"Prior's  defense  to  the  claim  of  plaintiffs 
is  that  It  has  been  paid.  The  burden  of 
proof  Is  upon  him  to  establish  this  defense. 
The  testimony  on  this  Issue  was  taken  be- 
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fore  me  In  open  court.  It  was  very  In- 
iWSnlte  and  unsatisfactory,  and  in  some  par- 
ticulars self-contradictory,  while  in  others  it 
iris  Inconsistent  with  the  undisputed  facts 
ind  clrcmnstances.  It  does  not  satisfy  me 
that  the  plaintiffs'  debt  has  been  paid. 
Against  the  claim  of  the  defendant  Carlisle, 
the  defendant  prior  pleads  want  of  consider- 
ation, payment,  presumption  of  payment 
from  lapse  of  time,  adverse  possession,  the 
statute  of  limitations,  and  laches  of  Bobo 
and  of  his  executor.  On  this  branch  of  the 
case  counsel  for  both  parties  agreed,  at  the 
hearing,  to  admit  as  evidence  In  this  case  all 
tbe  relevant  and  competent  testimony,  oral 
ind  documentary,  set  out  in  the  printed 
brief,  npmi  which  the  appeal  was  heard 
by  the  supreme  court  In  the  ejectment  pro- 
ceedings begun  in  1896,  by  the  defendant 
Carlisle,  against  the  defendant  Prior.  Lach- 
t»  was  the  defense  chiefly  relied  upon  In  the 
argument  In  18  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  at  page  97,  laches  is  defined  as  fol- 
lovs:  'Inches  is  such  neglect  or  omission 
to  assert  a  right  as,  taken  In  conjunction 
vHh  lapse  of  time,  more  or  less  great,  and 
other  circumstances  causing  prejudice  to 
the  adverse  party,  operates  as  a  bar  in  a 
court  of  equity.'  On  page  101,  the  same  au- 
thority says:  'It  has  been  held  that,  so  long 
as  the  relative  positions'  of  the  parties  are 
not  altered  to  the  defendant's  prejudice,  de- 
lay Is  of  very  little  consequence.'  From  the 
foregoing.  It  will  be  seen  that  something 
more  than  mere  lapse  of  time  is  implied  in 
tbe  tomi  'laches.'  Ordinarily,  there  must  be 
'otber  circumstances  causing  prejudice  to 
an  adverse  party,'  which  would  make  It  in- 
eqnitable  to  grant  tbe  relief  prayed  for.  Tbe 
eridence  In  this  case  does  not  disclose  any 
socb  circumstances.  On  tbe  contrary,  it 
ibows  that  the  delay  complained  of  was  due 
mainly  to  tbe  defendant  Prior's  repeated  and 
urgent  appeals  for  more  time  In  which  to 
Iiay  for  his  place,  and  to  his  inability  to  meet 
his  obligations.  Time  Is  frequently  of  great 
advantage  to  a  debtor,  and  an  Indulgent 
creditor  will  not  be  prejudiced  in  equity 
becanse  he  has  yielded  to  his  debtor's  re- 
quest for  delay,  and  has  not  pressed  him 
vbile  in  embarrassed  circumstances.  In  18 
An.  &  Eng.  Enc.  I^w  (2d  Ed.)  p.  Ill,  it  is 
taid:  'Where  positive  evidence  exists  which 
proves  that  tlie  defendant  has  all  along  rec- 
ognized tbe  plaintiff's  rights,  delay  on  tbe 
IMrt  of  the  plaintiff  in  bringing  the  suit  will 
be  excused.  When  the  plaintiff's  delay  has 
taken  place  in  pursuance  of  an  agreement 
with  the  defendant  that  the  latter  will  not 
take  advantage  of  It,  or  under  such  circum- 
stances as  td>  show  an  acquiescence  therein 
by  the  defendant,  no  laches  can  be  imputed 
to  the  plaintiff  for  bis  failure  sooner  to  com- 
mence tbe  suit.  A  party  cannot  take  ad- 
vantage of  tbe  delay  be  has  himself  caused 
or  to  which  be  has  contributed.'  In  this 
case,  Prior  both  sought  and  acquiesced  In 
the  delay.    In  bis  argument  with  Bobo  and 


in  bis  letters  to  him,  Prior  always  acknowl- 
edged himself  debtor  to  Bobo  for  tbe  land, 
and  In  several  of  them  he  agreed  to  be  his 
tenant.    By  his  obligation  of  December  12th, 

1883,  tbe  defendant  waived  all  laches  prior 
to  that  time,  if  there  had  been  any.  That  ob- 
ligation was  not  due  until  4tta  of  November, 

1884,  and,  by  its  terms,  if  he  failed  to  pay 
the  amount  when  due,  be  had  the  right  to 
remain  on  the  land  tbe  year  following  (1885), 
as  tenant  to  Bobo.  According  to  bis  own 
testimony,  be  made  a  very  short  crop  in 
1884,— not  enough  to  pay  the  lien  on  It  for 
supplies, '  for  which  purpose  it  was  all  turn- 
ed over  to  the  plaintiffs.  After  the  death  of 
Bobo,  in  December,  1885,  the  defendant  Car- 
lisle wrote  Prior  several  letters  pressing 
talm  for  a  settlement.  In  bis  answers,  two 
of  which  are  in  evidence.  Prior  excuses  his 
failure  to  pay  on  account  of  short  crops,  and 
in  bis  letter  of  March  14th,  1887,  he  says: 
*I  did  not  make  enough  to  pay  my  last  year's 
furnishing  bill  Crops  were  a  complete  fail- 
ure. Hoping  yon  will  bear  with  us,  and  I 
will  do  all  in  my  power  to  make  a  full  pay- 
ment this  falL'  Surely  the  debtor  should 
not  be  heard  to  complain  of  his  creditors' 
delay  in  response  to  such  an  appeal,  made 
under  such  circumstances.  After  falling  in 
repeated  efforts  by  correspondence  to  get 
Prior  to  a  settlement,  the  defendant  Car- 
lisle, about  1880  or  1891,  went  to  his  home  in 
Laurens  county  to  see  blm  and  have  some 
definite  understanding  with  him  about  tbe 
matter.  He  claimed  that  he  was  entitled  to 
some  credits,  but  that  his  papers  were  at 
his  house,  he  being  at  the  time  in  the  farm, 
some  distance  from  the  house.  Mr.  Carlisle 
agreed  to  give  him'  credit  for  all  payments 
made  since  the  date  of  the  note,  and  he  was 
to  take  his  papers  and  receipts  to  Spartan- 
burg, and  make  a  settlement,  but  failed  to 
do  so.  Finally,  the  defendant  Carlisle,  on 
November  15th,  1805,  gave  Prior  notice  to 
quit,  under  the  supposition  that  he  was  a 
tenant  by  the  terms  of  the  contract  of  De- 
cember 12th,  1883.  Upon  his  refusal  to 
obey  this  notice,  the  ejectment  proceedings 
before  referred  to  were  begun  on  March  23d, 
1896.  The  magistrate  issued  a  writ  of  eject- 
ment, which  was  affirmed  by  the  circuit  court 
on  appeal,  but  on  appeal  to  the  supreme 
court  the  whole  proceeding  was  dismissed 
for  want  of  Jurisdiction.  48  S.  O.  183,  28 
S.  E.  244.  By  this  litigation  the  matter  was 
kept  in  the  courts  until  the  spring  of  1897. 
In  August  of  that  year,  this  action  was  be- 
gun, and  the  defendant  Carlisle  intervened 
for  the  purpose  of  asserting  bis  rights.  The 
delay,  which  might  otherwise  constitute 
laches,  may  be  explained  or  excused  by 
showing  that  It  was  caused  by  an  effort  to 
settle  without  resort  to  law  or  by  litigation, 
in  which  the  matter  at  issue  was  Involved. 
18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  110-112. 
The  foregoing  and  other  facts  and  circum- 
stances, which  we  need  not  detail,  sufficient- 
ly and  satisfactorily  explain  and  excuse  the 
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delay,  and  the  defense  of  lacbee  must  be 
overruled. 

"The  defenses  of  want  of  consideration 
and  payment  are  not  sustained  by  the  evi- 
dence, and  the  others  hereinbefore  mention- 
ed cannot  avail  the  defendant.  Blackwell 
V.  Ryan,  21  S.  O.  112." 

W.  H.  Martin,  for  appellant  F.  P.  Mc- 
Gowan,  for  appellees  Hellams  &  Oray.  Hy- 
dride &  Wilson,  for  other  appellees. 

GARY,  A.  J.  The  facts  of  this  case  are  set 
forth  In  the  decree  of  his  honor,  the  circuit 
Judge,  which  will  be  reported.  The  reasons 
assigned  by  the  circuit  Judge  and  the  au- 
thorities cited  by  him  are  satisfactory  to 
this  court  in  disposing  of  the  auestions  pre- 
sented by  the  pleadings. 

It  is  the  Judgment  of  this  court  that  tbs 
Judgment  of  the  circuit  court  be  affirmed. 


STATE  T.  GARRETT. 

(Supreme  Oourt  of  South  Carolina.     Jnne  19, 

1902.) 

JTJRT— DRAWING-CONSTITOTIONAL  LAW— SPB> 
CIAL  ACT. 

The  acts  under  which  the  grand  nnd  petit 
Jurors  for  the  February  term  of  1901  of  the 
sessions  court  for  Laurens  county  were  drawn 
were  uuconstitutional,  as  in  violation  of  article 
8,  i  Si,  aubd.  8,  providing  that  the  general  as- 
sembly shall  not  enact  local  or  special  laws 
for  the  summoning  of  grand  or  petit  jurors. 

Appeal  from  general  sessions  circuit  court 
of  Laurens  county. 

Manning  F.  Garrett  was  convicted  of  en- 
tering a  house  with  intent  to  commit  a  crime, 
and  appeals.    Reversed. 

Babb  &  Knight,  for  appellant  Solicitor  T. 
S.  Sease  and  Ferguson  &  Featherstone,  for 
the  State. 

POPE,  J.  Indictment  against  defendant 
for  larceny  and  entering  house  without  break- 
ing, with  Intent  to  commit  a  crime,  at  the 
February  term,  1901,  of  the  court  of  general 
sessions  for  Laurens  county,  S.  C,  was  found 
by  grand  Jury.  Defendant  moved  to  quash 
indictment  on  the  ground  that  the  grand 
Jury  which  found  "true  bill"  was  not  a  legal 
grand  Jury,  as  the  law  authorizing  the  same 
was  unconstitutional  and  void,  so  far  as 
Laurens  county  is  concerned,  because  at  vari- 
ance with  the  provisions  of  subdivision  8  of 
section  84  of  article  3,  of  the  constitution  of 
this  state.  Motion  was  denied.  Trial  result- 
ed in  verdict  of  guilty,  and  sentence  was  pro- 
nounced. The  defendant,  before  sentence, 
moved  in  arrest  of  Judgment  on  the  same 
ground  submitted  to  quasb  grand  Jury.  Mo- 
tion was  refused. 

The  defendant  appeals  from  Judgment  on 
the  grounds  of  error  of  circuit  Judge  in  refus- 
ing to  quash  indictment  and  also  in  arrest 
of  Judgment  The  appeal  must  be  sustained. 
XlM  case  Is  ruled  by  State  t.  Queen,  62  S. 


O.  247,  40  S.  EI  563,  and  other  eases  deciding 
anch  Jury  laws  unconstitutlonaL 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  a  new  trial  ordered. 


DUNCAN  et  al.  v.  RICHARDSON. 

(Supreme  Court  of  South  Carolina.    Jane  21, 

1902.) 

ACTION  ON  NOTB-DEFENBBS. 
Where  the  maker  of  a  note  is  allowed  by 
the  assignee  thereof,  at  the  time  of  the  assigu- 
ment,  a  certain  amonut,  which  he  clainicd 
agaiuBt  it  he  is  estopped,  after  the  assignment, 
from  setting  up  failure  of  considaratioD  and 
a  counterclaim. 

Appeal  from  common  pleas  circnit  conrt  of 
Richland  county;  Watts,  Judge. 

Action  by  Duncan  &  Tompkins  against  D. 
If.  Richardson.  Judgment  for  plalntliEs,  and 
defendant  appeals.    Affirmed. 

The  following  Is  the  complaint; 

"The  plaintiffs,  complaining  of  the  defend- 
ant allege: 

"First  That  John  T.  Duncan  and  Frank 
G.  Tompkins  now  are,  and  were  at  the 
times  hereinafter  mentioned,  copartnMS  do- 
ing business  under  the  name  of  Duncan  & 
Tompkins. 

"Second.  That  heretofore  the  defendant  ex- 
ecuted and  delivered  to  R.  B.  Burriss  a 
promissory  note,  a  copy  <rf  which  is  as  fol- 
lows: '$476.  Columbia,  S.  C,  February  8th, 
1900.  On  November  1st  after  date,  I  prom- 
ise to  pay  to  the  order  of  R.  E.  Burriss  four 
hundred  and  seventy-five  dollars.  Value  re- 
ceived. Payable  at  Farmers'  and  Mechanics' 
Bank,  Columbia,  S.  O.  If  not  paid  at  ma- 
turity, to  bear  interest  thereafter  at  the  rate 
of  eight  per  cent  per  annum.  D.  M.  Rich- 
ardson. [Seal.]  Witness:  Wm.  T.  Aycock.' 
Back  of  note:  'R.  B.  Burriss.  Without  re- 
course. John  T.  Duncan.  May  9th.  Cr.  by 
rent  account  $30.00.*  10  cents  revenue 
stamps  attached  and  canceled. 

"Third.  That  thereafter,  and  before  its  ma- 
turity, on  or  about  the  9th  day  of  April, 
A.  D.  1900,  the  said  R.  B.  Burriss,  the  payee 
of  said  note,  sold,  indorsed,  and  delivered  the 
said  note  to  the  plaintiffs  herein  for  valuable 
consideration. 

"Fourth.  That  said  note  at  maturity  was 
duly  presented  to  defendant  maker  for  i>ay- 
ment,  and  payment  refused. 

"Fifth.  That  the  plaintiffs  herein  agreed 
previously  to  the  maturity  to  allow  the  de- 
fendant a  credit  of  $30  for  equities  claimed 
b}'  him  against  said  note,  and  that  no  other 
payment  or  credit  has  ever  been  made  there- 
on. 

"Sixth.  That  said  note  was  given  for  the 
purchase  of  one-half  Interest  in  the  copart- 
nership stock,  business,  and  assets  of  J.  H. 
Borry  and  R.  E.  Burriss,  doing  business  un- 
der the  firm  name  of  Berry  &  Burriss,  In 
Columbia,  S.  C,  and  that  said  stock,  business. 
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aad  assets,  hy  reason  of  said  sales,  are  now 
owned  In  copartnership  by  the  defendant,  D. 
M.  Richardson,  and  the  said  J.  H.  Berry, 
under  the  firm  name  of  Berry  &  Richardson, 
io  Colombia,  S.  C. 

"Wherefore  plalntUFs  pray  Judgment 
azainst  the  defendant:  (1)  For  $445,  with  In- 
terest at  eight  per  cent,  from  November  1,  A. 
D.  190Q,  and  for  the  costs  of  this  action. 
(2)  That  the  court  certify  on  the  process  to 
be  Issued  for  the  satisfaction  of  this  Judg- 
ment that  the  same  Is  Issued  for  the  purchase 
money  only  of  a  one-half  interest  In  the  co- 
pxrtnershlp  stock,  business,  and  assets  of 
tbe  said  firm  of  Berry  &  Richardson,  In 
Colnmbla,  S.  C." 

Tbe  defendant  served  the  followingr  an- 


"Ttie  defendant  above  named,  answering 
tbe  complaint  herein,  says: 

"For  a  first  defense: 

"(1)  That  he  admits  the  truth  of  the  al- 
lotions  contained  In  paragraphs  1,  2,  6, 
and  6  of  the  complaint 

"0  That  he  has  not  sufDclent  information 
to  form  a  belief  as  to  the  allegations  con- 
tained in  iMragraph  3  of  the  complaint. 

"(3)  That  as  to  paragraph  4  of  the  com- 
plahit  defendant  admits  that  the  note  there- 
in referred  to  was  presented  to  him  for  pay- 
ment, and  refusal  of  the  same,  but  denies 
that  the  said  note  has  matured  or  become  due 
and  payable. 

"(4)  That  at  the  time  when  tbe  note  men- 
tioned in  the  complaint  was  executed,  It  was 
understood  and  agreed  by  and  between  the 
parties  thereto  that  there  should  be  no  lia- 
bility on  the  same  In  case  the  maker  thereof, 
tbe  defendant  herein,  found  himself  unable 
to  realize  snffldent  money  out  of  the  Inislness 
and  its  assets,  mentioned  in  tbe  complaint, 
with  which  to  meet  the  said  note  when  it 
fell  doe;  radi  agreement  being  part  of  the 
contract  regarding  such  note. 

"(5)  Tbat  the  defendant  has  been  tmable 
to  realize  out  of  the  said  business  and  Its 
assets  sofflclent  money  with  which  to  meet 
•aid  note  at  its  expressed  maturity,  although 
lie  has  carefully  conducted  said  business  from 
tiie  time  of  his  pturchase,  as  alleged  In  the 
complaint  to  the  present,  and  has  expressed 
readiness  and  has  offered  to  render  to  the 
plalntUts  an  accounting  of  all  the  business 
since  the  same  has  been  In  his  hands,  in  or- 
der to  establish  that,  under  tbe  understand- 
ing and  agreement  aforesaid  the  liability  on 
the  said  note  has  not  yet  accrued,  but  said 
offo'  was  and  is  by  them  refused. 

"For  a  second  defense,  and  by  way  of 
coonterclalm: 

"(1)  That  he  admits  the  truth  of  the  al- 
legations contained  In  paragraphs  1,  2,  5, 
and  6  of  the  complaint. 

"(2)  Tbat  be  has  not  sufficirat  Information 
to  form  a  belief  as  to  the  allegations  con- 
tained in  paragraph  3  of  the  complaint 

"(3)  That  as  to  paragraph  4  of  the  com- 
plaint, defendant  admits  that  the  note  therein 


referred  to  was  presented  to  him  for  pay- 
ment snd  refusal  of  the  same,  but  denies 
tbat  the  said  note  has  matured  or  become  due 
and  payable. 

"(4)  Tbat  the  sum  agreed  to  be  paid  by 
the  note  mentioned  in  the  complaint  was 
tbe  amount  agreed  to  be  paid  by  tbe  de- 
fendant to  R.  E.  Burriss  for  tbe  Interest  own- 
ed at  the  time  of  the  execution  of  the  said 
note  by  the  said  R.  B.  Burriss  In  the  business 
and  assets  of  the  firm  of  the  said  Berry 
&  Burriss,  and  that  the  said  note  was  based 
on  the  agreement  to  buy  said  Interest;  and 
was  conditioned  on  the  accuracy  and  truth- 
fulness of  tbe  statement  of  the  condition  of 
the  said  business  rendered  to  the  defendant 
by  the  said  Berry  &  Bun-iss. 

"(5)  That  the  statement  referred  to  has 
been  since  found  to  be  in  many  respects  er- 
roneous and  faulty,  and  totally  untrust- 
worthy, as  a  statement  of  the  condition  of 
the  business. 

"(6)  That  tbe  defendant  In  purchasing  the 
said  interest  of  R.  E.  Biurlss,  assumed  all 
debts  of  the  firm  of  Berry  &  Burriss,  as  rep- 
resented by  the  alleged  statement  above  re- 
ferred to,  and  that  In  consequence  thereof, 
and  of  the  errors  and  mistakes  In  said  state- 
ment contained,  be  has  paid  out  of  his  own 
funds  numerous  and  large  debts  of  the  firm, 
outstanding  when  said  statement  was  pre- 
sented to  him,  of  which  he  was  not  inform- 
ed by  said  statement  nor  In  any  other  way, 
at  tbe  time  said  note  was  executed,  to  an 
aggregate  amoimt  much  greater  than  tbe 
sum  promised  to  be  paid  by  the  note  afore- 
said. 

"(7)  Tbat  the  defendant  has  expressed  a 
desire  and  offered  to  account  to  the  plaintiffs. 
In  order  to  establish  that  he  has  paid  out  of 
his  own  funds  sums  largely  In  excess  of  the 
amount  agreed  to  be  paid  by  said  note,  but 
tbat  the  plaintiffs  have  refused  and  do  refuse 
to  go  Into  the  accounting  and  statement  thus 
offered. 

"Wherefore  defendant  demands  Judgment 
that  an  accounting  be  had  of  the  matters  al- 
leged in  this  answer,  and  that  the  complaint 
herein  be  dismissed,  for  the  costs  of  this  ac- 
tion, and  for  such  other  and  further  relief  as 
may  be  Just  and  expedient" 

At  the  trial  plaintiff  demurred  as  follows: 

"The  plaintiff  herein  demurs  to  the  answer 
of  defendant  In  that  It  appears  on  the  face 
thereof  that  It  does  not  In  either  the  first  or 
second  defense,  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim.    In  that: 

"(1)  As  to  the  first  defense:  The  special 
defense  set  up  In  paragraphs  3,  4,  and  6  con- 
tradicts and  varies  tbe  terms  of  tbe  written 
instrument  sued  on  in  the  complaint  and 
admitted  in  the  said  defense. 

"(2)  Tbe  alleged  agreement  as  set  out  In 
said  defense  was  not  to  be  performed  within 
a  year,— nor  Is  It  alleged  that  there  was  any 
memorandum  of  tbe  same  signed  by  either 
party  thereto,— and,  as  such,  was  in  viola- 
tion of  the  statutes  of  frauds. 
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"(3)  As  to  the  second  defense  by  way  of 
counterclaim:  The  counterclaim,  as  here  set 
out,  must  either  be  taken  ae  a  tort  against 
the  defendant  by  the  payee  of  the  Instrument 
sued  on  and  Berry,  doing  business  as  co- 
partner. In  which  case  It  fails  to  state  that 
there  was  fraud,  or  that  the  said  Berry  and 
Burrlss,  or  that  either  of  them,  knew  of  the 
allege<I  faultiness  in  the  alleged  statement,  or 
It  must  be  taken  as  a  plea  that  there  was  a 
want  of  consideration  for  the  execution  and 
delivery  of  said  instrument  sued  on,  in  which 
case  the  counterclaim  falls,  as  the  want  of 
consideration  cannot  be  raised  against  an  in- 
strument under  seal. 

"(4)  The  counterclaim  alleged  herein  is 
against  a  partnership,  Berry  &  Burrlss,  and 
cannot  be  set  up  against  one  of  the  individ- 
uals, or  those  holding  under  him. 

"The  C!ourt:  I  do  not  see  that  Mr.  Ay- 
cock  denies  anything.  He  admits  1,  2,  5,  and 
U.  That  leaves  3  and  4.  As  to  the  third, 
he  says  be  has  not  sufficient  information  to 
form  a  belief  as  to  the  allegation  contained 
in  paragraph  3,  and  he  stopped.  He  ought 
to  have  gone  on  and  denied  the  thing,  as  he 
had  a  right  to  do.  As  to  the  fourth,  defend- 
ant admits  the  note  was  presented  for  pay- 
ment and  refused,  but  denies  said  note  has 
matured.  I  do  not  see  that  he  denies  any- 
thing. I  think  this  demurrer  will  have  to  be 
sustained.  I  do  not  think  it  sufficiently  al- 
leges want  of  consideration,  and  does  not 
allege  fraud,— more  particularly,  because  of 
the  fifth  allegation  In  this  complaint,  which 
Is  admitted:  'That  the  plaintlfTs  herein 
agreed  previously  to  the  maturity  to  allow 
the  defendant  a  credit  of  $30  for  equities 
claimed  by  him  against  said  note,  and  that 
no  other  payment  or  credit  has  ever  been 
made  thereon.'  Now  the  plaintiff  alleges 
that,  and  the  defendant  admits  It.  In  ac- 
cordance with  the  supreme  court  In  the  case 
of  Chemical  Co.  v.  Youngblood,  58  S.  C.  56, 
30  S.  E.  437,  this  defendant  now  will  be 
estopped  from  claiming  anything.  That  will 
come  In  as  a  note  account  stated  and  ac- 
cepted by  him,  and  when  you  put  in  a  claim 
of  $30  in  equity  arising  out  of  this,  and  they 
allege  accepted,  he  is  now  estopped  from 
questioning  the  consideration  of  that  note, 
whether  or  not  it  was  fraudulent,  or  anything 
of  that  sort.  Your  answer  does  not  set  up 
a  failure  of  consideration  sufficiently,  and 
does  not  sufficiently  allege  fraud.  Then  by 
your  admission  in  fifth  paragraph  of  the  com- 
plaint, and  your  man  claiming  a  credit  of 
$30,  he  Is  now  estopped  from  questioning  any- 
thing that  took  place  up  to  that  time.  The 
sole  Issue  for  the  jury  to  determine  is  whether 
or  not—  There  is  no  controversy  now  except 
as  to  the  denial  of  paragraph  3  and  whatever 
Is  In  paragraph  4.  Mr.  Aycock:  I  move  to 
allow  me  to  amend  my  answer  by  striking 
out  the  admission  of  the  fifth  paragraph,  and 
insert  In  lieu  thereof  that  the  plaintiffs  hav- 
ing allowed  the  defendant  a  credit  of  $30 
as  an  equity  claimed  by  him  against  said 


note,  and  not  in  satisfaction  of  his  dalm 
against  the  same.  The  Court:  Yon  mean 
they  offered  him  $30,  and  he  refused  to  ac- 
cept It.  If  you  want  to  amend  by  saying 
they  offered  him  $30  by  way  of  compromise, 
and  he  refused  to  accept  It,  I  will  allow  your 
amendment  to  that  effect  Mr.  Aycock:  We 
do  not  mean  that  was  the  only  equity  he 
claimed.  I  understood  that  was  merely  one 
equity,  and  the  only  one  upon  which  they 
had  agreed.  The  Court:  I  do  not  think  I 
will  allow  it  It  strikes  me  your  man  got  all 
he  purchased.  He  purchased  this  man's  In- 
terest In  a  stock  of  goods,  and  gave  a  note, 
and  that  note  matured  and  was  to  be  paid 
at  a  certain  time;  and  he  has  not  alleged 
fraud  sufficiently,  and  no  failure  of  considera- 
tion. I  do  not  think  you  have  shown  any  de- 
fense. I  will  sustain  the  demnrrer  on  these 
grounds,  and  submit  the  other  Issue  to  the 
Jury." 

W.  T.  Aycock,  for  appellant  Frank  G. 
Tompkins,  for  appellees. 

HUDSON,  A.  A.  J.  On  the  8th  day  of 
February,  1000,  D.  M.  Richardson  purchased 
of  R.  E.  Burrlss  his  Interest  in  the  business  of 
Berry  &  Burrlss,  copartners  in  trade  In  the 
city  of  Columbia,  S.  O.,  under  the  firm  name 
of  Berry  &  Burrlss,  which  said  Interest  con- 
sisted of  one-half  of  the  assets,  stock,  and 
business  of  said  concern.  In  payment  of  the 
said  purchase,  Richardson  gave  to  Burrlss  a 
note,  under  seal,  as  follows:  "$475.  Oolnm- 
bla,  8.  C,  February  8,  1900.  On  November 
1st  after  date,  I  promise  to  pay  to  the  order 
of  R.  E.  Bnrriss  four  hundred  and  sevcnty- 
flve  dollars,  value  received.  Payable  at 
BYirmers'  and  Merchants'  Bank,  Columbia,  S. 
C.  If  not  paid  at  maturity,  to  bear  Interest 
thereafter  at  the  rate  of  eight  per  cent  per 
annum.  D.  M.  Richardson.  [Seal.]  Wit- 
ness* W.  T.  Aycock."  On  back  of  note:  "R. 
B.  Burrlss  without  recourse.  J.  T.  Dnncan. 
May  9th,  credit  by  rent  account,  $30."  Ten 
cents  revenue  stamps  attached  and  cancded. 
On  the  9th  day  of  April,  1000,  for  valuable 
consideration,  R.  E.  Bnrriss  sold.  Indorsed, 
and  delivered  this  note  to  the  plaintiffs,  who, 
after  its  maturity,  commenced  this  action 
against  the  maker,  D.  M.  Richardson.  Among 
the  allegations  of  the  complaint  Is  the  fol- 
lowing: "Fifth.  That  the  plaintiff  hoeln 
agreed,  previously  to  the  maturity,  to  allow 
the  defendant  a  credit  of  $30  for  equities 
claimed  by  talm  against  said  note,  and  that 
no  other  payment  or  credit  has  ever  been 
made  thereon."  This  allegation  of  the  com- 
plaint is  admitted  by  the  defendant,  as  are 
also  paragraphs  1,  2,  5,  and  6,  leaving  only 
the  third  and  fourth  paragraphs  denied.  The 
defendant  sets  up  against  the  note  two  de- 
fenses, which  are,  in  substance,  as  follows, 
viz.:  First  that,  at  the  time  the  note  was  giv- 
en, it  was  agreed  that  the  same  should  not 
be  paid,  and  should  be  null  and  void,  unless 
the  defendant's  share  of  the  profits  of  the  Qnn 
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of  Berry  &  Richardson  should  be  sufficient  | 
for  tbat  purpose,  and  that  he  has  from  said  | 
bDslness  realized  nothing;  second,  and,  as  a  I 
cotmterclalm,  that  the  defendant.  In  buying  ' 
tbe  Interest  of  R.  E.  Bnrriss  In  the  partner-  . 
slilp  of  Berry  ft  Burriss,  acted  upon  a  state-  i 
ment  of  the  affairs  of  said  firm  which  after- 
wards proved  to  be  erroneous,  and  that  he 
has  had  to  pay  debts  of  said  firm  to  an 
tmoont  greater  than  the  amount  of  said  note, 
w  tbat  the  consideration  has  entirely  failed. 
Tbe  plaintiffs  demurred  to  the  answer  of  the  ' 
defendant,  which  demurrer  was  sustained  by 
the  drcnlt  Judge,  who  submitted  the  case  to 
tiie  Jury  upon  testimony  bearing  only  upon 
the  third  and  fourth  allegations  of  the  com- 
plaint, which  alone  were  not  admitted  In 
the  answer,  and  which  raise  but  two  qnes- 
dons,  to  wit,  was  the  note  sold  and  dellrered 
for  ralue  before  maturity  by  Burriss  to  the 
plalntlfTs,  and  has  It  been  paid?  The  jury 
found  tot  tbe  plaintiffs,  and  the  appeal  comes 
op  on  exceptions  by  appellant  as  follows: 
11)  For  that  his  honor  erred  in  sustaining 
the  demurrer  and  holding:  'More  particularly 
because  of  tbe  fifth  allegation  In  the  com- 
plaint, which  is  admitted:  "That  the  plalntllTs 
herein  agreed  previously  to  the  maturity  to 
allow  the  defendant  a  credit  of  $30  for  equi- 
ties claimed  by  him  against  said  note,  and 
that  DO  other  payment  or  credit  has  been 
made  thereon."  Now,  the  plahitlffs  allege 
that  and  tbe  defendant  admits  it.  Your  an- 
swer does  not  set  up  a  failure  of  considera- 
tion sufficiently,  and  does  not  allege  fraud, 
tlien,  by  your  admission  of  the  fifth  paragraph 
''f  the  complaint,  and  your  man  claiming  a 
credit  of  $30,  be  is  now  estopped  from  ques- 
tioning anything  that  tooli  place  up  to  that 
time.  There  is  no  controversy  now  except  as 
to  paragraph  3  and  whatever  is  in  paragraph 
1.'  In  other  words,  holding  that  the  admis- 
sion in  the  answer  of  the  fifth  paragraph  In 
tbe  complaint  constituted  the  allegation  of 
an  account  stated.  (2)  For  that  his  honor 
erred  in  refusing  to  allow  the  defendant  to 
amend  his  answer  by  strllilng  out  the  ad- 
mission therein  of  the  fifth  paragraph  of  the 
complaint  and  Inserting,  'The  plaintiffs  allow- 
ed the  defendant  a  credit  of  $30  as  an  equity 
claimed  by  him  against  said  note,  and  not  In 
iiatisfactlon  of  bis  claim  against  tbe  same.' 
'3)  For  tbat  his  honor  erred  in  refusing  to 
allow  tbe  defendant  when  on  the  witness 
stand,  to  answer  the  question  propounded 
by  bis  attorney:  'It  is  alleged  in  tbe  com- 
plaint that  tbe  plaintiff  herein  agreed  prevl- 
ons  to  maturity  to  allow  the  defendant  a 
credit  of  $30  for  equities  claimed  by  him 
against  said  note,  and  that  no  other  payment 
or  credit  bas  ever  been  made  tberean.  Was 
that  the  only  credit  which  you  claimed  on 
tbat  note?*  (Objection  made  and  sustained.) 
'-<)  For  tbat  bis  honor  erred  in  refusing  to 
allow  tbe  defendant,  when  on  the  witness 
stand,  to  answer  the  question  propounded  to 
him  by  hiB  attorney:  'In  paragraph  3  of  the 
answer  It  Is  admitted  that  the  note  therein 


referred  to  was  presented  to  you  for  pay- 
ment, and  you  refused  tbe  same,  and  that 
you  denied  said  note  had  matured  or  become 
due  and  payable.  Under  your  understanding 
with  the  payee  of  this  note,  had  It  become 
due  and  payable  at  tbat  time?'  (Objection 
made  and  sustained.)" 

We  do  not  deem  It  necessary  to  consider 
and  pass  upon  these  exceptions  in  detail,  nor 
to  follow  the  learned  counsel  for  the  appel- 
lant in  his  argument  as  to  what  Is  an  ac- 
count stated,  as  we  do  not  think  the  question 
of  what  Is  or  what  Is  not  an  account  stated 
Is  Involved  in  the  case.  The  circuit  Judge, 
In  sustaining  the  plaintiffs'  demurrer,  did  so 
because  he  regarded  the  admission  by  the 
defendant  of  tbe  fifth  paragraph  of  the  plain- 
tiffs' complaint  as  fatal  to  the  other  defense* 
attempted  to  be  set  up,— not  because  it  show- 
ed that  an  account  bad  been  stated  betweeo 
tbe  plaintiffs  and  the  defendant,  but  be- 
cause the  admission  of  such  an  agreement 
as  Is  therein  alleged  estopped  the  defendant 
from  setting  up  the  equities  or  defenses  ta 
said  note  Interposed  In  his  answer.  He  then 
bad  tbe  opportunity,  and  It  was  bis  duty,  ta 
make  known  to  the  plaintiffs  the  real  consid- 
eration of  the  note,  and  tbe  conditions  as  to 
maturity  and  payment.  If  such  existed.  But 
instead  of  doing  so,  he,  on  tbe  day  of  the 
transfer,  claimed,  as  against  tbe  note,  a  cred- 
it of  $90,  and  nothing  more.  In  the  way  of  an 
equity;  and  this  was  allowed  by  the  plaintiff* 
and  Indorsed  on  the  note.  This  was  a  distinct 
admission  that  the  note  had  been  given,  tbat 
It  bad  been  duly  transferred  to  the  plaintiffs, 
and  tbat  it  was.  In  their  hands,  a  valid  claim, 
to  tbe  amount  of  the  note,  less  the  $30.  The 
circuit  Judge  so  held,  and  In  this  we  think  he 
was  correct 

It  Is  therefore  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be 
affirmed,  and  that  the  appeal  be  dismissed. 

For  a  full  understanding  of  the  issues  In- 
volved and  decided,  the  complaint,  the  an- 
swer, and  tbe  rulings  of  the  circuit  Judge 
should  by  tbe  reporter  be  set  forth  In  his  re- 
port of  this  case. 


REVELS  T.  REVELS  et  al. 

(Supreme  Court  of  South  Carolina.     Jane  l&r 
1902.) 

DBED-tJNDUB  INFLUENCE-MENTAL  INCAPAC- 
ITY—CONSIDERATION— SUPPORT  FOR  LIFE. 

1.  Evidence  examined,  and  held  Insufficient 
to  show  that  a  deed  from  a  mother  to  her  sod 
was  obtained  by  fraud,  oudue  influence,  or 
misrepresentation. 

2.  Evidence  held  to  show  that  the  grantor  iu 
a  deed  was  of  sufficient  mental  capacity  t» 
understand   the   transaction. 

3.  Where  a  mother  executed  a  deed  to  her 
son  of  her  real  estate  on  his  agreeincui  to  sup- 
port her  at  her  home,  but  such  cou!:ideratioa 
was  not  inserted  in  the  deed,  the  son  will  b« 
required  to  execute  a  deed  to  the  mother 
whereby  he  binds  himself  to  give  her  a  sup- 
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port  for  her  natoral  lite,  so  long  as  she  re- 
aides  with  him. 

Appeal  from  common  pleas  circuit  court  of 
Chester  county. 

Action  by  Susannah  Revels  against  Jef- 
ferson U.  Revels  and  J.  L.  Abell.  Judgment 
for  pialntUI,  and  defendant  Revels  appeals. 
Itevei'sed. 

The  following  Is  the  report  of  the  special 
referee,  J.  H.  Marlon: 

"This  is  an  action  for  the  cancellation  of 
certain  deeds  of  conveyance  executed  by  the 
plaintiff  hereiu  to  the  defendant  Jefferson  D. 
Revels.  The  action  seelcs  the  setting  aside 
of  said  deeds  upon  the  general  grounds  of 
plaintiff's  Incompetency,  undue  influence,  and 
fraud,  either  actual  or  constructive,  growing 
out  of  the  circumstances  connected  with  the 
transactions  in  question.  The  plaintiff.  Sa- 
.  sannab  Revels,  and  the  defendant  Jeffer- 
son D.  Revels  are  mother  and  son.  Aa  a 
preface  to  the  story  of  domestic  Infelicities, 
forming,  in  good  measure,  the  subject-mat- 
ter as  well  as  the  raisou  d'etre  of  this  suit, 
the  family  history  of  the  Revels  from  the 
year  1874  will  be  briefly  sicetched:  In  that 
year  one  George  Revels,  a  man  of  humble 
social  station,  but  of  thrifty  bent  and  fair 
mental  capacity,  was  living  with  his  wife, 
Susannah,  and  several  small  children,  upon 
a  homestead  which  embraced  the  land  in- 
volved in  this  action.  Twelve  children  bad 
been  bom  Into  the  Bevels  home,  several  of 
whom  at  this  time  had  grown  up,  and  had 
gone  out  Into  the  world  for  themselves.  For 
one  In  his  condition  of  life,  Gteorge  Revels 
had  accumulated  a  competency.  He  had  a 
farm  of  some  800  acres,  near  what  Is  now 
the  village  of  Lowryville,  In  said  county  and 
state,  and  was,  it  Is  fair  to  assume,  mailing 
a  comfortable  living  for  himself  and  his 
family.  But  the  standard  of  living  in  the 
Revels  home  was  not  high,— not  higher,  cer- 
tainly, than  the  most  ordinary  physical  needs 
and  wants  made  it  No  attention,  seemingly, 
was  paid  to  education  or  to  the  culture  of 
mental  or  spiritual  things.  Some  of  the  chil- 
dren learned  to  read  and  write,  some  did  not, 
and  all  that  appeared  as  witnesses  in  this 
action  gave  unmistakable  evidences  of  hav- 
ing 'sat  long  in  darkness.'  Some  time  in  this 
year  of  1874,  George  Revels  died,  leaving  bis 
widow,  Susannah,  the  plaintiff  herein,  and 
five  minor  children,  living  In  the  old  home. 
Among  the  children  were  Jefferson  Davis, 
the  defendant  herein,  and  Mary  S.  (now  Mrs. 
George  Roof)  and  Georgiana  (now  Mrs.  Mel- 
ton). The  mother  then  was  about  fifty  years 
of  age,  Jefferson  Davis  was  a  mere  plowboy, 
and  bis  two  sisters  above  mentioned  were 
younger.  George  Revels'  estate  consisted  of 
some  300  acres  of  land  and  some  personalty. 
A  suit  for  partition  was  brought  In  the  dis- 
tribution the  widow  received  as  her  shore  the 
old  home  seat,  with  96%  acres  of  land,  be- 
tng  the  Identical  tract  of  land  involved  In 
th<s  action.    The  minor  children  received,  by 


their  guardian,  in  the  neighborhood  of  $100 
each.  From  this  year  of  1874,  then,  the 
plaintiff  continued  to  live  on  at  the  old 
place,  with  her  several  daugbtera  and  her 
one  son,  Jefferson,  the  defendant  The  mar- 
riage of  two  of  the  older  girls  soon  reduced 
the  members  of  the  household  to  the  old  lady, 
Georgiana,  Mary,  and  Jeff.  As  thus  con- 
stituted, the  household  continued  for  several 
years;  Jeff  running  the  farm,  and  the  women 
attending  to  the  domestic  affairs.  In  1884 
Mary,  the  youngest  girl,  married  one  George 
Roof.  Six  years  later,  Jeff,  then  a  little 
over  thirty  years  of  age,  married,  and  brought 
his  wife  home  to  live  with  his  mother  and 
his  sister  Georgiana.  Jeff's  matrimonial  ven- 
ture seems  to  have  met  with  the  disapproval 
of  his  mother,  and  more  particularly  of  bis 
sister,  to  both  of  whom  the  new  w^lfe  was,  to 
a  considerable  extent,  persona  non  grata. 
Domestic  relations  becoming  somewhat 
strained,  Jeff  and  his  wife  moved  away  for  a 
few  months,  but  came  back  within  a  year 
and  moved  into  a  house  which  J^. built  for 
a  home  within  a  few  hundred  yards  of  his 
mother's,  on  the  old  place.  In  1892  Georgi- 
ana, the  only  child  of  the  plaintiff  then  liv- 
ing with  bar,  married  Mike  Melton,  and 
moved  away  from  the  old  home.  Shortly 
thereafter  Jeff  and  his  family  moved  back  In- 
to the  old  home  to  live  with  the  old  lady. 
The  man-lage  of  Georgiana  to  Mike  Melton 
(a  bridegroom  of  some  sixty-odd  summers) 
was  a  rise  in  the  world,  from  a  fluancial 
standpoint,  which  fact  seems  to  have  been 
promptly  recognised  by  Georgiana's  mother, 
the  plaintiff  herein,  who  very  shortly  after 
Mike's  advent  Into  h»  family  Induced  him 
to  take  up  a  mortgage  on  her  son  Wesley's 
land,  and  also  a  mortgage  upon  her  own  land 
then  held  by  Mrs.  Mary  Gaston,  of  Chester. 
The  current  of  family  history  now  runs 
smoothly  for  something  over  two  years,  until 
the  fall  of  1895.  In  the  late  summer  or 
early  fall  of  this  year,  Mike  Melton  made 
known  his  Intention  of  foreclosing  his  mort- 
gage upon  Wesley's  land.  The  announce- 
ment seems  to  have  caused  something  of  a 
disturbance  in  the  family  chrcle  and  to  have 
aroused,  to  a  marked  degree,  the  fears  and 
resentment  of  the  old  lady.  Wesley's  land 
was  duly  sold  under  foreclosure  proceedings 
by  the  thrifty  and  undaunted  Mike.  Appar- 
ently growing  out  of  said  circumstances,  very 
shortly  thereafter  the  old  lady,  the  plaintiff 
herein,  deeded  her  land,  upon  which  Mike 
Melton  held  mortgage,  to  her  son  Jeff,  who 
arranged  to  take  up  mortgage  In  Melton's 
hands,  and  place  the  mortgage  debt  the  pay- 
ment of  which  he  assumed,  with  the  defend- 
ant AbelL  The  conveyance  from  the  old 
lady,  the  plaintiff,  to  her  son  Jeff,  by  the 
deed  aforesaid,  is  the  principal  transaction 
the  validity  of  which  is  questioned  in  this 
action.  Nearly  two  years  after  the  execu- 
tion of  the  first  deed,  In  August  1897,  a 
second  deed  from  the  plaintiff  to  her  son  Jeff, 
conveying  the  same  land,  waa  executed.    In 
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tbis  second  deed  the  consideration  ia  not  tbe 
same  as  In  the  first  deed.  Tbe  old  lady  ap- 
pears to  have  lived  on  at  the  old  place  with 
J^  continually  until  early  in  January,  1900, 
trhen  she  came  to  Chester  to  visit  her  daugh- 
ter Mary  Boof.  While  there,  In  the  winter 
and  spring  of  1900,  she  had  a  severe  spell 
of  sickness.  Going  back  to  Jeff's  In  May, 
laOO,  she  came  back  to  Mary  Boors  in  the 
fall  of  1900,  where  she  was  In  January,  1£01, 
when  this  suit  was  brought.  Such  Is  an 
outline  of  the  Bevels'  domestic  history  from 
1874  to  tbe  Ist  of  January,  1901. 

"The  broad  Issue  of  law  and  fact  before 
us  is  as  to  the  validity  of  the  deed  of  Sus- 
annah Bevels  to  Jefferson  D.  Bevels,  of  date 
the  2M  of  December,  1895,  purporting  to  con- 
vey the  premises  described  In  the  complaint. 
AVas  this  instrument  the  outgrowth  of,  or 
attended  by,  such  facts  and  circumstances 
as  will  warrant  a  court  of  equity  In  declar- 
ing it  null  and  void? 

"(1)  In  determining  that  question,  the  first 
Issue  of  fact  raised  by  the  pleadings  and  by 
the  testimony  Is  as  to  the  mental  capacity  of 
the  plalntlfT,  Susannah  Bevels,  on  the  said 
23d  day  of  December,  1895.  There  can  be  no 
difference  of  opinion  as  to  the  plaintiff's 
mental  condition  at  the  time  she  appeared 
as  a  witness  at  the  hearing  before  me  on 
the  15th  of  May,  1901.  She  presented  the 
appearance  of  a  very  old  and  exceedingly 
feeble  woman.  She  would  grow  Impatient, 
refuae  to  answer  questions,  and  attempt  to 
leave  tbe  witness  chair.  Her  examination 
bad  to  be  suspended  once  or  twice  on  ac- 
count of  her  excitement  and  Irritation.  Al- 
together, she  presented  a  piteous  spectacle  of 
complaining,  querulous.  Inconsequent,  drivel- 
ing senility.  Her  testimony,  with  Its  con- 
tradictions and  inanities.  Is  in  Itself  a  suf- 
ficiently pointed  commentary  upon  her  mental 
condition  at  the  time  of  the  hearing  before 
me.  Without  going  to  the  extent  of  pro- 
nouncing her  entirely  non  compos  or  Insane, 
I  have  no  hesitation  of  saying  that  at  the 
hearing  before  me  she  was  In  a  condition  of 
mental  weakness  very  closely  approaching 
mental  Incapacity  and  impotence.  But  I  do 
not  think  the  facts  as  to  her  mental  state  in 
the  summer  of  1901  are  sufficient  to  raise 
the  presumption  that  she  was  In  the  same 
condition  nearly  six  years  before,  on  Decem- 
ber 23.  1895.  Nor  do  I  think  the  testimony 
to  that  effect  convincing.  The  testimony  of 
the  venerable  Dr.  A.  F.  Anderson,— a  splendid 
type  of  the  old-school  country  physician, 
whose  long  life  and  labors  in  the  service  of 
humanity,  and  whose  simple  and  noble  char- 
acter, of  which  any  court  sitting  In  Chester 
county  is  justified  In  taking  judicial  cogni- 
zance, remind  us  of  Dr.  McClure,  of  Drum- 
tochty,  immortalized  by  the  pen  of  Ian  Mc- 
Laren— The  testimony  of  Dr.  Anderson  Is 
to  the  effect  that  he  could  not  see  much  dif- 
ference in  her  present  mental  condition  and 
that  of  tbe  past  condition  of  her  mind,  but 
that  he  bad  seen  but  little  of  her  within  the 


past  twelve  months;  that  he  had  not  examined 
her  with  respect  to  her  mental  capacity  at 
any  time;  that  she  was  feebler  pbyslcally 
than  In  the  past;  and  that  the  condition  of 
the  body  had  some  Influence  upon  the  mind. 
The  doctor  did  not  see  Mrs.  Bevels  the  day 
she  was  on  the  stand.  Himself  in  his  eighty- 
third  year,  while  his  mind  seems  clear  and 
strong,  it  is  probable  that  he  Is  not  as  close 
an  observer,  or  as  keen  and  competent  a 
critic,  as  when  his  physical  vision  was  as 
dear  as  his  mental.  The  testimony  of  the 
Bevels  family,  directed  to  this  point.  Is  dis- 
regarded, for  the  reasons  hereinafter  as- 
signed. The  testimony  of  A.  G.  Brice,  Esq., 
who  saw  Jhe  old  lady  on  the  day  she  exe- 
cuted deed,  the  23d  of  December,  1895,  is 
that  she  impressed  him  as  being  physically 
and  mentally  weakei^'especlally  mentally 
weaker'— on  the  day  of  her  examination  be- 
fore the  referee  than  on  the  day  deed  waa 
executed.  I  have  no  doubt  that  this  Impres- 
sion is  correct  It  is  certainly  more  in  ac- 
cord with  reason  and  tbe  general  tenor  of  tha 
facts.  What,  then,  was  the  mental  condition 
of  Susannah  Bevels  on  December  23,  18957 
While,  as  I  have  Indicated  above,  her  mental 
weakness  nearly  six  years  before  cannot  be 
Inferred  from  her  mental  weakness  of  the 
present,  and  while  she  Is  doubtless  weaker 
intellectually  to-day  than  she  was  then,  there 
is  no  question  but  that  she  was  a  person  of 
feeble  mental  powers  on  the  23d  of  Decem- 
ber, 1895.  The  testimony  of  all  the  wit- 
nesses, expert  and  nonexpert,  Indicates 
conclusively  that  she  was  naturally  a  woman 
of  limited  Intellectual  capacity.  Dr.  Ander- 
son, who  had  known  her  for  fifty  years,  says 
that  he  'always  regarded  her  as  a  woman  of 
feeble  mental  character.'  Dr.  J.  C.  Brawley, 
who  knew  Mrs.  Bevels  for  several  years  prior 
to  December  23,  1805,  says  that  her  'mental 
ability'  had  been  'limited'  ever  since  he  knew 
her.  He  goes  so  far  as  to  pronounce  her  case 
one  of  dementia  naturalls,  but  afterwards 
explains  that  his  diagnosis  has  reference  only 
to  "her  capacity  for  business  affairs.'  An  at- 
tempt was  made  to  show  an  attack  of  paraly- 
sis in  1891  or  1892,  having  the  effect  of  fur- 
ther weakening  her  naturally  feeble  mental 
powers,  but  the  proof  as  to  this  paralytic 
stroke  Is  unsatisfactory.  Dr.  Anderson,  who, 
it  Is  claimed,  was  called  in,  has  no  recollec- 
tion of  it;  and  Dr.  Brawley,  the  other  physi- 
cian who  is  said  to  have  treated  her,  has 
only  a  'slight  recollection'  of  attending  her 
for  a  stroke  of  'facial  paralysis,'  from  the 
attack  of  which  he  says  she  recovered  under 
his  treatment.  Dr.  Brawley  saw  Mrs.  Bevels 
last  in  1894.  The  testimony  of  the  several 
members  of  the  Bevels  family  who  testify 
as  to  the  mental  Incapacity  of  tbe  plaintiff 
at  the  time  of  the  execution  of  the  deed  Is 
given  very  little,  if  any,  weight,  for  the  rea- 
son that  it  is  opinion  evidence  of  ignorant, 
Illiterate,  and  more  or  less  stupid  nonexperts, 
Interested  in  having  the  deed  in  question  set 
aside,  and  founded  upon  no  satisfactory  facts 


Digitized  by 


L-oogle 


114 


42  SOUTHEASTERN  RBP0RTE2B. 


(S.C. 


and  data.  Before  leaving  tfala  phase  of  the 
case.  It  ought  to  be  noted  that  Dr.  A.  F. 
Anderson  says  that  In  his  opinion  the  plaln- 
tiflF  was  never  'weali-minded  to  the  extent 
of  being  imbecilic  or  lunatic'  The  facts  and 
clrcamstances  as  to  plaintiff's  conduct  and 
conversation  prior  to  and  at  the  time  of 
executing  the  deed  negative  the  idea  of  total 
incompetency.  From  all  the  testimony,  I  And 
that  plaintiff's  mental  condition  on  the  23d 
of  December,  1895,  was  that  of  a  naturally 
weak-minded  person,  aggravated  somewhat 
by  the  Infirmities  of  old  age. 

"(2)  The  mental  weakness  established,  oar 
next  inquiry  is  as  to  what  extent  the  plain- 
tiff was  capable  of  understanding;  the  nature 
and  effects  of  the  transaction  in  question,— 
to  what  extent  did  she  understand  It?  Dr. 
Anderson  says  be  does  not  think  she  would 
understand  the  difference  between  a  deed 
and  a  mortgage;  that  'she  never  had  any 
business  of  that  kind  to  transact,  and  that 
he  could  not  say  definitely  as  to  her  capacity 
for  understanding  a  business  transaction  on 
December  23,  1895';  that  he  could  not  say 
that  she  would  or  would  not  understand  the 
'difference  between  a  gift  of  property  and 
borrowing  money,'  or  between  a  deed  and  a 
mortgage;  that  he  has  never  seen  her  tested 
in  a  business  transaction.  Dr.  Brawley  testi- 
fies that  the  plaintiff  has  always  been  afflict- 
ed with  dementia  naturalis  as  to  business 
affairs,  but  he  says  he  never  saw  her  have 
any  business  transactions  with  any  one,  ex- 
cept with  himself,  in  regard  to  settlement 
of  accounts,  of  which  her  knowledge  was 
meager.  If  'dementia  naturalis'  is  another 
term  for  idiocy,  as  Dr.  Cox  says,  I  do  not 
exactly  understand  how  a  person  can  be  an 
idiot  as  to  business  affairs,  and  not  an  Idiot 
as  to  other  matters.  If  be  is  not  an  Idiot 
as  to  anything  or  any  class  of  things,  then 
he  could  not  be  termed  an  idiot  at  all.  The 
referee,  while  recognizing  his  incompetency 
to  decide  between  learned  doctors,  who  have 
exercised  their  immemorial  privilege  of  dif- 
fering, ventures  his  maiden  opinion  as  an 
alienist  against  Dr.  Brawley's  theory  of  a 
dementia  naturalis  confined  solely  to  business 
affairs.  But  wlille,  in  the  opinion  of  Dr.  Cox 
and  of  the  referee.  Dr.  Brawley  may  have 
used  his  scientific  term  somewhat  Inaccu- 
rately, his  meaning  is  clear.  In  his  opinion, 
Mrs.  Revels  was  thoroughly  Incompetent  to 
transact  any  kind  of  'business.'  While  the 
opinions  of  these  reputable  physicians  are  en- 
titled to  respect,  it  seems  to  me  that  the  fact 
that  neither  of  them  ever  examined  her  for 
the  purpose  of  diagnosing  her  mental  condi- 
tion, nor  ever  saw  her  tested  in  business  af- 
fairs, detracts  greatly  from  the  value  of  their 
opinions.  While  it  is  competent  evidence,  I 
do  not  think  the  bare  opinion  of  a  general 
practitioner  of  medicine,  who  has  not  made 
a  specialty  of  mental  diseases,  as  to  mental 
capacity,  is  entitled  to  much  weight  in  any 
case.  As  against  the  opinion  of  the  doctors, 
we  have  in  this  case  a  number  of  facts  per- 


tinent to  the  point  in  issue.  Between  1882 
and  1892  the  plaintiff  gave  five  different 
mortgages  upon  the  land  involved  in  this  suit 
She  was  appointed  by  the  Judge  of  probate 
the  guardian  of  her  children.  Mike  Melton, 
the  son-in-law,  an  illiterate  but  intelligent 
witness,  testifies  that  in  1892,  the  year  he 
married  Georglana  Revels,  the  old  lady  re- 
quested him  to  take  up  the  mortgage  on  ber 
land,  as  'she  was  afraid  they  would  foreclose 
mortgage,  and  they  wouldn't  be  able  to  pay 
if;  that  the  'old  lady'  also  requested  him  to 
lift  mortgage  on  land  of  Wesley  Revels, 
which  he  did.  In  1895  Melton  foreclosed 
mortgage  on  Wesley's  land,  and  bought  it 
in  at  foreclosure  sale.  After  foreclosure  pro- 
ceedings were  commenced  against  Wesley, 
the  old  lady  tells  Melton  she  is  going  to  take 
papers  out  of  his  hands,  etc.  The  testimony 
of  A.  6.  Brice  and  J.  L.  Abell  as  to  conduct 
and  conversation  of  old  lady  on  the  day  deed 
was  executed  shows  clearly  that  she  had  at 
least  a  fair  comprehension  of  what  she  was 
doing.  After  deed  was  executed,  she  recog- 
nized that  she  had  conveyed  land  to  Jeff,  by 
accusing  him  of  lying  about  giving  three 
acres  to  Thomas.  Living  as  the  old  lady  had 
for  many  years  in  comparative  poverty  upon 
her  little  farm,  with  the  storekeeper's  frown 
as  the  largest  cloud  upon  her  hoiizon,  it  is 
entirely  reasonable  to  infer  that  she  had  long 
known  the  meaning  of  borrowing  and  lend- 
ing money,  and  of  mortgaging  and  deeding 
the  land.  The  evidence  of  Mrs.  Melton  as 
to  her  mother  having  made  a  will  in  her 
favor  while  Jeff  was  living  away  from  the 
old  home,  and  of  her  mother  having  put  it 
away  in  ber  trunk,  Is  another  commentary 
upon  the  old  lady's  understanding  of  worldly 
concerns.  While  It  is  true  that  the  plaintiff 
was,  to  a  certain  extent,  weak-minded,  and 
very  Ignorant  and  illiterate,  I  cannot  say 
she  was  incapable  of  comprehending  the  na- 
ture and  effect  of  the  transaction  by  which 
she  conveyed  her  land  to  Jeff.  On  the  con- 
trary, I  believe  she  was  capable  of  under- 
standing ber  act,  and  did  understand  it. 

"(3)  Was  the  execution  of  this  deed  pro- 
cured by  means  of  undue  Infiuence  on  the 
part  of  Jeff  Revels,  the  defendant?  What 
part  did  Jeff  play  In  getting  the  deed  execut- 
ed? It  is  agreed  that  the  old  lady  became 
Indignant  and  resentful  when  she  dlscovw- 
ed  that  her  son-in-law  Mike  Melton  was  go- 
ing to  foreclose  his  mortgage  on  Wesley's 
land,— the  mortgage  sbe  herself  had  induced 
him  to  take  up  three  years  before.  The  old 
lady's  action  a  few  years  before  in  getting 
Melton  to  lift  the  family  mortgages,  with 
which  transaction  neither  Jeff  nor  any  one 
else  Is  connected  as  an  adviser  or  instigator, 
indicates  that  she  knew  what  foreclosure 
and  forced  sales  meant,  and  that  she  had 
a  rather  deep-rooted  dread  of  foreclosure 
proceedings.  It  is  natural  to  conclude  that 
the  foreclosure  of  Wesley's  mortgage  would 
excite  her  fears,  perhaps  not  unreasonably. 
Under  these  conditions,  I  am  convinced  that 
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the  old  lady  thorongblj  made  up  her  mind, 
with  all  of  the  atubborn  determination  of  a 
nnrrow  and  ignorant  mentality,  to  get  the 
mortgage  on  her  land  ont  of  Mike  Melton's 
hands  aa  speedily  as  possible.  As  to  Jeff's 
egging  his  mother  on  In  ber  111  feeling  to- 
ward Mike  Melton,  and  as  to  his  claim  that 
his  motber  first  brought  up  the  subject  of 
taking  the  mortgage  at  the  supper  table,  etc., 
I  do  not  think  the  evidence  on  either  side 
worthy  of  any  great  consideration.  It  is 
probable  that  the  supper-table  story  is  a 
myth.  It  Is  probable,  further,  that  this 
matter  of  tbe  means  and  methods  of  lifting 
the  Melton  mortgage  was  from  the  first 
thoroughly  and  frequently  discussed  between 
them.  Whatever  the  facts  as  to  that,  I  am 
satisfied  that  the  wish  of  the  plaintiff  to  get 
mortgage  out  of  Melton's  bands  was  as 
much  tbe  product  of  her  own  instincts,  feel- 
ings, desires,  and  free  will  as  it  could  well 
be.  The  method  of  attaining  the  desired 
end  finally  agreed  upon  was  that  the  old 
lady  should  deed  land  to  Jeff;  that  he  should 
assume  the  mortgage  debt,  which  be  had 
already  arranged  to  take  out  of  Melton's 
bands;  and  that  be  shonld  support  bis  moth- 
er tbe  balance  of  her  life.  Was  that  part  of 
the  transaction  by  which  the  land  was  con- 
veyed to  Jeff  attended  by  such  facts  and  cir- 
cumstances as  win  warrant  a  court  of  eq- 
uity in  setting  the  deed  aside  for  undue  in- 
finence?  The  answer  to  this  question  is  the 
crucial  point  of  the  case  and  has  given  me 
considerable  difficulty.  It  depends  upon  the 
proof  as  to  the  following  points  of  fact: 

"First.  Was  the  plaintiff  really  influenced, 
directly  or  indirectly,  by  Jeff,  against  her 
own  Inclination  or  judgment,  to  give  this 
deed  of  conveyance?  The  testimony  falls  to 
disclose  any  evidence  as  to  any  persuasion. 
Importunity,  threats,  or  constraint  brought 
to  bear  upon  the  old  lady  by  Jeff.  Tbe  old 
lady's  mind  seemed  thoroughly  made  up  as 
to  this  point.  She  destroyed  the  somewhat 
mysterious  papers  she  had  made  in  favor  of 
Georgians  a  few  years  before,  when  Geor- 
glana  was  the  only  child  living  with  ber. 
She  came  to  the  ofilce  of  A.  O.  Brice,  in 
Chester,  and  while  there,  or  on  tbat  day, 
told  J.  L.  Abell  that  she  wanted  Jeff  to  have 
tbe  land.  After  Mrs.  Melton  had  taken  ber 
out  of  tbe  office  and  had  the  talk  wltb  her 
on  tbe  day  the  deed  was  executed,— a  fact, 
by  the  way,  which  Mrs.  Melton,  very  unfor- 
tonately  for  herself  as  a  witness,  positively 
denies,— the  old  lady  stated  tbat  'they  didn't 
want  her  to  do  it,  but  she  was  going  to  do 
It  anyway,'  or  something  to  that  effect.  Not 
once  does  the  old  woman  hesitate;  she  ap- 
pears to  be  thoroughly  willing,  almost  anx- 
ious, for  tbe  step.  There  is  no  evidence  that 
sbe  bad  any  scruples  from  the  beginning. 
On  tbe  contrary,  it  would  seem  that  any  en- 
deavors on  Jeff's  part,  by  means  of  Impor- 
tunity, fraud,  deceit,  or  otherwise,  to  influ- 
ence bis  mother  to  execute  deed,  would  have 
been  naeless,  for  she  appears  to  have  been 


a  convert  to  tbat  way  of  thinking  from  tho 
first.  I  do  not  think  the  testimony  estab- 
lishes the  use  of  any  such  means  to  influence 
her. 

"Second.  Are  there  other  facts  connected 
with  the  transaction  from  which  undue  in- 
fluence will  be  presumed?  (a)  The  relation- 
ship of  the  parties.  The  family  sketch  indi- 
cates with  sufficient  clearness  the  peculiarly 
close  relationship  that  bad  existed  for  many 
years  between  tbe  plaintiff  and  her  son  Jeff. 
Her  youngest  son,  he  appears  to  have  held 
the  Benjamin's  place  In  the  old  lady's  heart 
and  life.  From  the  date  of  his  father's 
death  he  was  the  male  head  of  the  plaintiff's 
household,- the  man  of  the  family.  In  that 
capacity  he  was  responsible  for  making  tho 
little  farm  support  bis  mother,  his  sisters, 
and  himself  for  many  years.  For  one  of  bis 
Intelligence  and  condition  in  life,  be  ap- 
pears to  have  performed  his  part  with  rea- 
sonable faithfulness.  Men  in  Jeff's  station 
of  Ufe^  as  a  rule,  marry  early.  Jeff  was  over 
tbtarty  when  he  took  unto  himself  a  wife. 
His  services  up  to  the  time  of  bis  marriage 
seem  to  have  been  given  entirely  to  his 
mother  and  sisters.  I  do  not  think  Jeff  could 
pose  as  a  modem  J£;neas,or  as  a  satisfactory 
exemplar  of  any  particular  virtue;  but,  so  far 
as  filial  piety  Is  concerned,  up  to  the  time  of 
tbe  making  of  this  deed  he  shows  up  better 
than  any  of  his  sisters  or  brothers.  There 
is  nothing  In  his  life  during  the  said  period 
to  Indicate  that  he  was  at  all  unworthy,  as 
compared  with  her  other  children,  of  the 
old  wx>man's  affection  and  confidence.  He 
even  seems  to  have  done  more  than  most  fa- 
vorite sons  to  have  deserved  his  place  in  the 
old  lady's  regard.  Such  was  tbe  tie  that 
existed  between  these  two  persons  when  this 
conveyance  from  mother  to  son  was  deter- 
mined upon.  Was  that  determination  on  the 
old  lady's  part  the  result  of  the  skillful  and 
artful  touch  of  the  scheming  son  upon  the 
strings  of  maternal  affection,  or  of  the  subtle 
but  potent  Influence  of  the  strong  mind  upon 
the  weak?  The  facts  are  that  Jeff  was  as 
Ignorant  and  Illiterate  as  his  mother.  He 
Impressed  me,  by  his  demeanor  as  a  witness, 
with  having  very  little  sense.  From  such 
light  as  the  testimony  throws  npon  the  mat- 
ter, I  am  constrained  to  tblnk  Jeff's  mental 
capacity  was  very  little  superior  to  his  moth- 
er's when  the  deed  was  made.  He  certain- 
ly was  not  the  man  to  conceive  the  scheme 
of  having  the  old  lady  execute  the  convey- 
ance, and  carrying  It  out  so  successfully, 
If  It  had  been  In  any  way  contrary  to  the  old 
lady's  real  desires  and  intentions,  (b)  Sncb 
being  tbe  relationship  of  the  parties,  and  the 
footing  npon  which  they  stood,  was  the  con- 
veyance In  question,  as  between  tbese  par- 
ties, under  all  the  circumstances,  for  an  In- 
adequate consideration,  or  unfair  or  Inequi- 
table in  nny  way?  I  do  not  think  so.  I  can- 
not say  that  the  price  of  |400  was  In  Itself 
grossly  Inadequate  for  the  0(><4  acres  of  land 
in  question.    Taken  In  connection  with  Jeff's 
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long  service  In  his  mother's  house,  his  moth- 
er's affection  for  him,  and  his  a£:reement  to 
take  care  of  her  the  balance  of  her  life,  I  do 
not  think  the  consideration  of  the  deed  by 
any  means  nnconsclonably  Inadequate.  I 
do  not  think  the  nature  of  plalntifCa  act 
justifies  the  conclnslon  that  she  did  not  ex- 
ercise her  deliberate  Judgment  In  conveying 
the  land  to  Jeff.  If  it  be  true  that  such  a 
relationship  as  existed  between  the  plaintiff 
and  her  son  Jeff  raises  a  presumption  that 
the  son  exercised  a  controlling  influence  over 
the  will  and  conduct  of  the  mother,  It  is 
equally  true  that  such  a.  relationship  raises 
the  presumption  that  such  an  agreement  as 
the  turning  over  of  her  worldly  affairs  and 
property  interest  to  her  favorite  son  was  In 
accord  with  the  freest  instincts,  promptings, 
and  desires  of  her  tmtrammeled  heart  and 
reason: 

To  shake  all  cares  and  business  from  our  age, 
Confprring  them  on  younger  strengths,  while  we 
Unburthen'd  crawl  toward  death,' 

—is  one  of  the  strong  propensities  of  human 
nature.  She  had  the  right— most  highly  re- 
spected by  our  law — of  disposing  of  her  own 
as  she  pleased.  Her  son  Tom  testifies  that 
he  had  long  before  this  heard  his  mother 
say  that  she  Intended  Jeff  to  have  every- 
thing she  had.  She  told  Mr.  Abell,  the  day 
the  deed  was  executed,  she  wanted  Jeff  to 
have  the  land.  'Love  and  affection,'  a  good 
consideration  In  itself,  taken  in  connection 
with  the  valuable  consideration,  and  the 
promise  of  future  care  and  support,  moving 
from  Jeff,  is  certainly  sufilclent  in  this  case 
to  rebut  any  presumption  of  undue  Influence. 
In  this  connection,  I  do  not  think  the  ab- 
sence of  independent  counsel  for  the  old 
lady  is  of  any  consequence.  Mr.  A.  O. 
Brice,  the  distinguished  counsel  who  drew 
the  papers  for  these  parties,  acted  with  scru- 
pulous fairness  in  the  premises,  carrying  in- 
to effect  faithfully  the  agreement  which  he 
understood  had  been  arrived  at  between 
them  before  coming  to  his  office.  There  was 
no  secrecy  about  the  transaction,  and  noth- 
ing to  Indicate  to  Mr.  Brlce  that  there  was 
anything  wrong  about  it  In  view  of  my 
findings  as  to  the  fairness  of  the  transac- 
tion, the  matter  of  absence  of  independent 
counsel  is  not  material.  She  did  what  she 
bad  a  right  to  do,  what  was  natural  for  her 
to  do— an  intention  which  she  confirmed  and 
ratified  two  years  lat^,  when  she  signed 
the  second  deed  over  the  earnest  protests 
of  her  aged  neighbor  and  counselor,  Maj. 
Lowry,  who  drew  the  deed,  (c)  There  is  no 
question  that  Jeff  agreed  to  support  and 
cnre  for  his  mother  the  remainder  of  her  life, 
and  that  this  agreement  was  a  part  of  the 
consideration  of  and  .for  the  deed.  Grant- 
ing that  this  agreement  should  have  been 
Inserted  in  the  deed  «if  conveyance,  was  the 
failure  to  insert  it  the  result  of  artifice  or 
cunning  on  JelTs  part?  I  do  not  think  that 
at  all  certain.  Jeff  stated  to  several  persons 
before  and  titter  the  execution  of  the  deed 


tbat  he  was  to  take  care  of  his  mother  for 
the  rest  of  her  life.  He  so  stated  to  Mr. 
Abell  the  day  the  papers  were  drawn.  lu 
the  second  deed,— a  paper  the  execution  of 
which  grew  out  of  misunderstanding  and 
muddled  wits,— Jeff's  agreement  to  support 
is  In  the  deed.  Neither  the  mother  nor  the 
son  mentioned  that  agreement  in  advising 
Mr.  Brice  as  to  the  preparation  of  the  deed 
in  question.  They  were  both  persons  who 
might  easily  make  a  mistake  of  ttiat  kind. — 
persons  whose  familiarity  with  the  details 
of  conveyancing  contracts  and  whose  gener- 
al information  was  not  such  as  to  make  the 
failure  to  have  the  provision  inserted  In  the 
deed  a  badge  of  bad  faith  in  Itself.  That  it 
was  not  an  omission,  contrived  with  fraudu- 
lent Intent  by  Jeff,  his  after  conduct  in  fully 
and  freely  accepting  the  responsibility  for 
his  mother's  support  and  care  is  strong  cir- 
cumstantial evidence.  I  believe  the  omission 
was  the  result  of  mutual  mistake,  (d) 
Granting  that  a  promise  to  support  should 
have  been  written  in  the  deed,  and  regarding 
it  as  a  real  part  of  the  consideration,  has 
the  defendant  Jeff  Revels  failed  to  meet  and 
keep  bis  obligation  in  that  respect?  Has 
there  been  a  failure  of  the  consideration  In 
that  regard?  So  far  as  the  testimony  shows, 
there  has  never  been  any  attempt  on  JefTs 
part  to  escape  his  obligation  to  support  and 
care  for  his  mother.  Where  the  aged  parent 
turns  over  his  estate  to  the  child  upon  his 
filial  promise  of  support  and  care,  we  are 
apt  to  find  in  too  many  cases  that  the  child 
has  lost  'the  pr^nant  and  potential  spurs* 
to  flUal  duty.  It  is  the  fool  in  'King  Lear,* 
I  think,  who  speaks  of  such  a  parent  as  one 
'that  giveth  his  children  the  rod  and  putteth 
down  his  own  breeches.'  While,  as  I  have 
said,  Jeff  Is  by  no  means  a  model  son,  for 
one  of  his  antecedents,  environment,  and 
mental  and  moral  fiber,  he  seems  to  have 
done  his  duty  by  his  mother  surprisingly 
well.  Up  until  the  time  she  went  to  Mrs. 
Roofs  in  response  to  the  latter's  invitation 
to  visit  her  at  Factory  Hill,  in  Chester,  In 
January,  1900,  Jeff  had,  ever  since  the  «Ee- 
cution  of  the  deed,  supported  and  cared  for 
his  mother  as  an  inmate  of  his  home.  The 
old  lady  having  fallen  sick  at  Mrs.  Boors, 
and  having  lain  there  for  several  months,  se- 
riously ill,  Mrs.  Roof  seems  to  have  repented 
of  her  hospitable  intentions,  and  "preferred 
a  claim  against  Jeff  for  his  mother's  support 
for  the  time  she  had  been  with  h&e.  Jeff 
had  been  to  see  his  mother  several  tim^ea 
during  her  illness,  but  nothing  had  been  said 
to  him  about  paying  his  mother's  board 
or  taking  her  away.  As  soon  as  he  received 
notice  of  the  claim  through  Attorney  New- 
bold,  Jeff  came  for  his  mother  and  took  her 
to  his  home.  I  do  not  think  the  allegations 
as  to  111  treatment  and  abuse  are  sustained. 
It  Is  significant  that  the  time  she  was  found 
with  vermin  on  her  was  a  short  time  after 
she  came  back  from  Mrs.  Roofs.  There  Is 
no  doubt  that,  from  the  time  of  her  sick- 
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ness  at  Mrs.  Boors,  she  has  been  a  great 
charge  and  burden  npon  those  about  her. 
Jeff  Revel's  wife— a  -wornHn  who  Impressed 
me  favorably  as  a  witness  In  the  case— has 
been  a  good  deal  of  an  Invalid  herself  for 
several  years,  and  It  may  be  that  the  old 
lady  might  have  lacked  certain  attentions  on 
that  account;  but  there  la  no  satisfactory 
evidence  that  Jeff  either  failed  to  provide 
for  his  mother,  or  that  he  neglected  and 
abused  her.  Certainly  the  other  children 
have  not  developed  any  very  attractive 
traits  or  devoted  deeds,  In  the  way  of  filial 
ptety  or  otherwise,  so  far  as  the  testimony 
reveals. 

"(4)  Is  the  bringing  of  this  action  the  act 
and  deed  of  the  plaintiff,  conceived  and  ex- 
ecuted in  the  exercise  of  a  free,  intelligent, 
and  responsible  will?  This  suit  was  com- 
menced over  five  years  after  the  old  lady 
had  deeded  the  land  to  Jeff.  It  was  com- 
menced while  she  was  at  Mrs.  Boofs,  where 
she  had  gone  a  second  time  In  the  fall  of 
1900.  When  she  appeared  as  a  witness  in 
this  case,  four  and  one-half  months  after 
snlt  was  started,  there  is  no  doubt  she  was 
mentally  IrresiMnslble,  or  very  nearly  so.  Dr. 
McConnell's  testimony  establishes  that  she 
was  almost.  If  not  quite,  in  that  condition 
«rhen  he  treated  her  at  Mrs.  Roofs  in  the 
spring  of  1900.  I  am  satisfied  that  she  was 
very  nearly.  If  not  quite,  mentally  Incapable 
when  tblti  action  was  commenced.  The  set- 
ting aside  of  the  deed  to  Jeff  Bevels  by  means 
of  this  action  is  the  equivalent  practically, 
of  ber  writing  a  new  deed,  conveying  all  her 
land  to  all  ber  children  in  equal  propor- 
tions; for  it  la  almost  certain  that  no  will  or 
other  disposition  of  her  property  she  could 
now  make,  or  make  between  this  and  the 
swift-coming  death  hour,  could  be  considered 
the  act  of  a  person  of  sane  mind.  The  first 
deed— the  conv^ance  to  Jeff— was  reasoua- 
ble,  natural,  and  fair.  This  second  deed, 
which  the  old  lady  would  write  by  means  of 
a  decree  of  this  court,  giving  a  pittance  carv- 
ed out  of  the  llttio  plantation  to  each  of  her 
other  numeroos  progeny,  none  of  whom  have 
any  special  claim  upon  her  bounty,  would  be 
oDnatnral  and  nnfalr,  as  well  as  the  act  of  a 
person  virtually  non  compos  mentis.  Pass- 
ing over  the  fact  that  Jeff  Revels  has  partly 
Veetormed  his  contract  to  support  tils  moth- 
er, and  has  made  some  payments  upon  the 
mortgaged  debt  assumed  by  him,  the  present 
condition  of  tbe  plaintiff's  mind  makes  it 
impossible  to  place  tbe  parties  in  statu  quo, 
from  a  legal  standpoint,  by  canceling  the 
deed  of  December  23,  1895. 

"(5)  In  view  of  the  findings  of  fact  and 
conclusions  of  law  reached  as  to  the  deed  of 
December  23,  1896,  it  will  not  be  necessary 
to  consider  in  detail  the  second  deed  of  Au- 
gust 31,  1897,  or  the  mortgage  of  the  defend- 
ant J.  U  Abell. 

"Upon  the  above  review  of  the  facts,  I 
robmlt  the  following  findings: 

"(l)  That  on  tbe  23d  of  December,  1895, 


the  day  deed  in  question  In  this  case  was 
executed,  the  plaintiff  herein  was  a  woman 
about  76  years  old,  ignorant  and  Illiterate, 
and  of  naturally  weak  mental  powers,  aggra- 
vated to  some  extent  by  old  age. 

"(2)  That  notwithstanding  her  ignorance 
and  mental  feebleness,  the  plaintiff  was  ca- 
pable of  understanding  the  general  nature 
and  effects  of  the  deed  aforesaid,  whereby 
she  conveyed  the  land  described  in  tbe  com- 
plaint to  her  son  the  defendant  Jefferson  D. 
Revels,  and  in  fact  did  understand  ber  said 
act  and  deed. 

"(3)  That  the  execution  of  said  deed  of  con- 
veyance was  not  procured  by  fraud,  threats, 
or  undue  Infiuence  on  the  part  of  the  defend- 
ant Jeff  D.  Bevels. 

"(4)  That  the  consideration  of  the  said  deed 
was  not  grossly  Inadequate,  that  the  said  con- 
veyance was  thoroughly  in  accord  with  the 
plaintiffs  will  and  wishes,  and  that  the  trans- 
action was  not  nnfalr  and  Inequitable  in  any 
way. 

"(5)  That  the  agreement  on  the  part  of 
Jeff  D.  Revels  to  support' and  care  for  his 
mother,  the  plaintiff,  during  the  remainder  of 
her  life,  was  a  part  of  the  consideration  of 
and  for  said  deed  of  conveyance,  and  that 
the  failure  to  Insert  said  agreement  in  the 
deed  was  contrary  to  the  Intention  of  both 
parties,  being  due  to  mutual  mistake. 

"(6)  That  the  plaintiff's  present  mental  con- 
dition, taken  In  connection  with  tbe  other  cir- 
cumstances, raises  the  presumption  that  the 
bringing  and  prosecution  of  this  suit  is  not 
an  act  of  the  plaintiff's  free,  intelligent  will, 
and  makes  it  Impossible  to  restore  said  par- 
ties to  the  status  quo  ante. 

"(7)  That  the  defendant  Josh.  L.  Abell  Is 
the  owner  and  holder  of  a  mwtgage  upon 
tbe  premises  described  In  the  complaint,  that 
the  condition  of  said  mortgage  has  been  bro- 
ken, and  that  there  is  now  due  upon  the  debt 
secured  by  said  mortgage  the  sum  of  $ . 

"The  principles  of  law  governing  this  case 
may  be  briefly  stated  as  follows:  The  acts 
and  contracts  of  persons  who  are  of  weak 
understandings,  and  who  are  thereby  liable 
to  imposition,  will  be  held  void  in  a  court  of 
equity,  and  relief  by  rescission  granted,  if  it 
appear  that  such  acts  or  contracts  were  in 
fact  Induced  or  procured  by  imposition  or 
undue  infiuence,  or  if  the  natnre  of  the  act  or 
contract,  or  of  the  conditions  or  circumstan- 
ces nnder  which  it  was  executed,  show  un- 
fairness or  advantage  taken,  or  Justify  the 
conclusion  that  tbe  party  has  not  exercised 
a  deliberate  Judgment,  but  has  been  imposed 
npon,  circumvented,  or  overcome  by  cunning, 
artifice,  or  undue  Infiuence.  Story,  Eq.  Jur. 
i  238;  Banker  v.  Hendricks,  24  S.  C.  1;  Gas- 
ton V.  Bennett,  80  S.  0.  473,  9  S.  E.  515;  WUle 
V.  Wille,  57  S.  C.  427,  35  S.  E.  804;  Allore  v. 
Jewell,  94  U.  S.  506,  24  I*  Ed.  2G0.  On  the 
other  hand,  unless  there  is  great  inadequacy 
of  consideration,  or  some  other  evidence  of 
fraud,  Imposition,  or  overreaching,  any  de- 
gree of  imbecility  will  not  sufQce  to  avoid 
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a  deed.  Henderson  t.  McGregor,  30  Wis.  78, 
and  fifteen  other  cases  cited  In  note  to  Allore 
V.  Jewell,  94  U.  8.  500,  24  I*  Ed.  260.  'Abso- 
lute soundness  of  mind  is  not  necessary  to 
enable  one  to  make  a  yalld  conveyance.  It  ia 
sufflclent  if  the  mind  fully  comprehend  the 
Import  of  the  particular  act'  Rlppy  ▼.  Gant, 
4  Ired.  443;  Miller  v.  Craig,  36  III.  100;  Den- 
nett V.  Dennett,  44  N.  H.  531,  SI  Am.  Dec. 
97.  'In  all  cases  involving  an  inquiry  of  this 
sort,  lu  order  to  avoid  erroneous  conclusions 
the  strictest  attention  must  be  paid  to  the 
particular  circumstances,  so  as  to  ascertain, 
if  delusion  and  infirmity  appear,  whether  they 
are  sa  connected  with  the  act,  the  validity 
of  which  is  In  dispute,  as  to  show  that  as  to 
that  act  the  intelligent  assenting  mind  was 
wanting.'  Barrows,  J.,  in  Hovey  ▼.  Hobson, 
55  Me.  282. 

"As  to  reformation,  the  rule  under  which 
conclusion  No.  2,  as  hereinafter  stated,  is 
reached,  is  as  follows:  'Where  an  agreement 
is  made  and  reduced  to  writing,  but  through 
mistake,  inadvertence,  or  fraud  the  writing 
fails  to  express  correctly  the  contract  really 
made,  a  court  of  equity  will  reform  the  in- 
strument in  conformity  with  the  real  inten- 
tion of  the  parties.'  20  Am.  &  Eng.  Enc. 
I^tw,  713.  It  is  evident  that  any  discussion 
of  any  law  applicable  to  this  case  is  unneces- 
sary. The  law  Is  plain  and  comparatively 
simple.  The  determination  of  the  Issues  de- 
pends upon  a  careful,  critical  analysis  and 
weighing  of  the  facts.  In  the  well-cunsldered 
and  able  argument  for  the  plalntifC  the  ef- 
fort was  made  to  put  this  case  upon  all  fours 
as  to  the  facts  with  the  recent  case  of  Wllle 
V.  Wllle.  The  analogy  fails  as  to  more  tlian 
one  vital  point.  In  the  Wille  Case  the  deed 
was  executed  under  a  mistake  of  fact  on 
part  of  grantor,  who  believed  she  was  ex- 
ecuting a  will;  the  valuable  consideration 
was  entirely  nominal,  and  the  contract  itself 
improvident  and  unreasonable.  And  so,  I 
bcllcre,  little  Is  to  be  gained  by  a  study  of 
cases,  a  number  of  which  in  our  own  Re- 
ports I  have  examined.  EXcry  case  must 
stand  upon  its  own  bottom,  and  that  is  par- 
ticularly true  in  a  case  of  this  kind.  Appreci- 
ating that  ftict,  I  have  endeavored  to  Indi- 
cate in  some  measure  the  character  and  man- 
ner of  the  witnesses,  and  the  impressions  pro- 
duced by  them,  with  perhaps  unnecessary 
candor  in  some  instances,  but  in  the  Interest 
of  the  truth,  as  I  see  it  Judge  Wardlaw, 
in  Means  v.  Means,  5  Strob.  189,  says:  Where 
there  has  been  confilct  of  testimony,  many 
witnesses  on  one  side,  all  fair  upon  paper, 
may  have  been  disbelieved,  and  slight  testi- 
mony on  the  other  side,  from  the  character  and 
manner  of  a  witness,  or  circumstances  which 
attended  the  trial  and  fell  within  the  obser- 
vation of  the  Jury,  may  have  Justly  acquired 
force  which  cannot  here  be  appreciated.' 

"Upon  the  facts  above  found,  the  conclu- 
sions below  stated  necessarily  follow: 

"(1)  Tliat  the  deed  of  conveyance  of  date 


December  23,  1805,  from  the  plaintiff,  Su.san- 
nah  Revels,  to  the  defendant  Jeft  D.  Revels, 
is  a  valid  and  binding  contract  and  that  the 
plaintiff  herein  is  not  entitled  to  have  said 
instrument  rescinded  or  canceled. 

"(2)  That  the  said  deed  of  December  23, 
1896,  should  be  reformed  to  the  extent  of  hav- 
ing written  therein,  as  a  part  of  the  consid- 
eration therefor,  the  promise  of  the  grantee, 
Jeff  D.  Revels,  properly  to  support  and  care 
for  his  mother,  the  grantor,  Susannah  Revels, 
for  and  during  her  natural  life. 

"(3)  That  the  defendant  Josh  I*  Abell  is 
entitled,  if  he  so  desires,  to  an  order  of  fore- 
closure and  sale  of  the  premises  described  in 
the  complaint;  the  proceeds  of  such  sale  to 
be  applied  to  the  payment  of  hto  mortgage 
debt  with  the  interest  thereon,  after  the  pay- 
ment of  a  certain  portion  of  the  costs,  as 
hereinafter  provided. 

"(4)  That  Ui  the  event  the  defendant  Ab^ 
shall  not  demand  the  foreclosure  of  his  mort- 
gage in  this  action,  the  plaintiff  herein  shall 
be  liable  for  one  half  of  the  costs  of  this  ac- 
tion, and  the  defendant  for  the  other  half 
thereof;  in  the  event  said  mortgage  be  fore- 
closed, and  premises  sold,  three-fourths  of  the 
costs  shall  be  taxed  against  the  defendant,  to 
be  first  paid  from  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  and  the  remaining 
one-fourth  thereof  shall  be  taxed  agahiat  the 
plaintiff." 

Glenn  &  McFadden,  for  appellant  Cald- 
well &  Gaston,  for  appellee. 

POPE,  J.  Nlnety-slx  and  a  half  acres  of 
land  is  the  contention  between  mother  and  son. 
or,  rather,  all  the  children  except  the  son  have 
influenced  the  mother  to  turn  against  her  son. 
Surely  the  love  of  money  is  the  root  of  all  evil. 
The  story  Is  soon  told.  The  plain  story  i.s 
short  Not  long  after  the  war.  the  plaintiff, 
who  was  the  mother  of  seven  children,  was  left 
a  widow.  Three  of  these  children,— two  girls 
and  a  boy— were  left  to  the  care  of  their  moth- 
er, the  plaintiff.  This  06^  acres  of  land  was 
assigned  to  the  widow  in  the  partition  of  her 
husband's  estate.  She  could  not  work  in  the 
field,  yet  she  must  have  managed  her  house- 
hold affairs  well.  Her  son  .Tefferson  D.  Rev- 
els clung  to  his  mother.  He  cultivated  her 
land  from  the  year  1874  so  that  the  generous 
yield  therefrom  supported  mother  and  all 
three  children.  One  by  one  the  girls  married, 
and  would  leave  the  family  nest  When  only 
one  was  left,  Jeff  himself  married.  Bicker- 
ings between  the  daughter  and  the  daughter- 
in-law  caused  Jeff  to  take  his  wife  a  little 
distance  from  his  mother,  but  not  to  such  a 
distance  as  to  fail  to  work  for  her,  and,  too, 
only  staying  away  until  he  could  put  himself 
up  a  modest  cottage  on  his  mother's  land 
As  soon  OS  this  last  daughter  married,  the 
mother  had  her  son  to  come  back  with  his 
wife  Into  the  family  residence.  The  plaintiff, 
through  some  misfortune,  had  to  borrow  a 
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few  hundred  dollan.  A  kind  lady  lent  the 
money  on  a  mortgage  of  her  land,  and  was 
very  Indulgent  Finally,  after  years,  a  son- 
in-law  of  the  plaintiff,  at  her  request,  took  up 
the  mortgage  debt  This  same  son-in-law 
took  up  a  mortgage  that  Wesley  RevelB,  a 
son  of  the  plaintiff,  had  given  on  his  lands. 
The  debt  not  being  paid,  this  son-in-law,  Mr. 
Mike  Melton,  foreclosed  his  mortgage,  and 
bought  the  land  at  the  sale.  Thus  Wesley 
Revels  was  turned  out  Into  the  public  high- 
way. This  was  too  much  for  the  mother,  the 
plaintiff.  Instantly  she  was  filled  with  fore- 
bodings as  to  her  own  fate  at  the  hands  of 
her  son-in-law.  The  defendant  did  not  take 
any  part  against  his  brother-in-law,  but  the 
pialntlfl  could  not  be  quieted.  Finally  she 
proposed  to  her  son  Jefferson,  the  defendant 
that  If  be  would  take  up  the  mortgage  held 
by  Mr.  Mike  Melton,  and  would  also  agree 
to  support  the  plaintiff  the  balance  of  her  life, 
she  would  convey  the  96^  acres  of  land  to 
him.  He  consented  to  try  to  take  up  the 
mortgage.  The  result  was  that  the  defend- 
ant J.  lb  Abell  agreed  to  advance  the  money 
to  pay  off  the  mortgage  held  by  Mr.  Mike 
Melton,  provided  that  the  defendant  Jefferson 
D.  Revels  would,  as  soon  as  the  plaintiff  con- 
veyed the  land  to  him,  execute  a  mortgage  on 
the  land  to  secure  the  money  necessary  to 
satisfy  Mr.  Melton's  mortgage.  So  the  par- 
ties went  to  the  town  of  Chester,  S.  C,  into 
the  law  office  of  Mr.  A.  O.  Brice,  where  the 
Utter  prepared  the  deed  from  the  plaintiff 
to  the  defendant  Jefferson  D.  Revels,  who  at 
the  same  time  prepared  a  deed  by  way  of 
-mortgage  of  the  same  land  to  J.  L.  Abell  for 
$3G0,  which  was  executed  as  a  part  of  the 
same  transaction  by  the  said  Jefferson  D. 
Revels.  A  daughter  of  the  plaintiff  took  her 
mother  out  of  the  office  while  the  papers  were 
beln^  prepared,  and  urged  her  mother  not  to 
sign  the  papers.  The  mother's  reply  was,  "I 
linow  what  I  am  doing,"  and  she  returned  and 
executed  the  papers.  All  these  things  hap- 
pened In  the  year  180$.  Thereafter  the  plain- 
tiff returned  to  her  old  home,  and  resided 
there  as  a  membw  of  her  son  Jefferson's  fam- 
il.v.  At  his  table  Jefferson  always  helped  his 
mother's  plate  first  of  all  the  family  until 
some  time  during  the  year  1900.  On  1st  Jan- 
uary, 1901,  this  action  was  begun  to  cancel 
the  conveyance  In  question  on  the  ground  that 
plaintiff  was  a  very  old  woman,  of  weak 
mind,  unprotected,  and,  dominated  by  the  in- 
fluence of  her  son  Jefferson,  without  consid- 
eration, but  through  fear  of  him,  by  his  in- 
timidation of  ha,  by  his  fraud,  etc.,  had  made 
the  same  without  understanding  what  she 
was  doing.  The  consideration  named  in  the 
deed  was  f400,  while  the  mortgage  of  Mr. 
Melton  was  only  f360.  The  answer  of  the 
defendant  denied  all  wrongdoing.  The  is- 
sues of  law  and  fact  were  referred  to  J.  H. 
Marion,  Esq.  Uis  report  is  clear  and  strong. 
And  was  in  favor  of  the  defendant  on  all  the 
Issues  of  law  and  fact  Plaintiff  excepted  to 
ills  report  and,  upon  the  bearing  before  Judge 


Bmest  Gary,  he  pronounced  a  decree  In  favor 
of  the  plaintiff,  and  ordered  the  deed  can- 
celed. Upon  appeal  we  have  given  the  case 
full  consideration,  and,  as  the  result  thereof, 
we  find  ourselves  In  favor  of  the  views  of 
Mr.  Marlon,  as  special  referee.  His  report 
must  be  reported.  We  will  not  repeat  a  dis- 
cussion of  the  facts.  However,  it  Is  apparent 
to  us  that  the  defendant  Jefferson  D.  Revels 
should  execute  a  deed  to  Susannah  Revels, 
wherein  he  must  bind  himself  to  support  his 
mother,  the  plaintiff,  for  and  dorhig  her  life- 
time, as  a  member  of  his  family,  but  not  to 
include  her  expenses  while  living  anywhere 
else  than  In  his  family. 

It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  be  reversed,  and  that 
the  complaint  be  dismissed  upon  the  execu- 
tion of  a  deed  by  the  defendant  Jefferson  D. 
Revels  to  his  mother,  Mrs.  Susannah  Revels, 
whereby  he  binds  himself  to  give  her  a  sup- 
port for  and  during  her  natural  Ufe^  and  so 
long  as  she  resides  with  him. 

JONES,  J,,  concurs  in  the  result 


FRIBOHBIM    V.    CRESCENT   COTTON 

MILL  et  ai. 

(Supreme  Court  of  South  Carolina.    Jnue  19, 

1902.) 

RBCBIVBRS-C08T8   AND    ATTORNBY'S    FEB»- 

CORPOEATION— OWNERSHIP    OF 

BONDS— EVIDENCE. 

1.  Where  mortgaged  property  and  machinerj 
on  which  the  manufacturer  held  a  purcliaBe- 
money  mortgage  are  sold  by  the  receiver,  ttie 
attoro^'s  fees  of  the  receiver,  taxes,  commis- 
sions of.  receiver,  and  costs  of  court  are  prop- 
erly paid  pro  rata  out  of  such  proceeds. 

2.  The  president  of  an  insolvent  cotton  mill 
deposited  certain  of  Its  bonds  with  the  bauk 
to  secure  a  loan  for  the  mill,  and  thereafter 
paid  the  loan  in  part  b:^  his  individual  funds. 
Held  suflicieut  to  establish  his  claim  that  the 
bonds  belonged  to  him  as  an  individual,  though 
no  account  of  the  transaction  could  be  found  on 
the  books  of  the  mill. 

3.  A  party  paid  to  the  treasurer  of  a  cotton 
mill  moneys  for  which  he  was  to  receive  bonds 
at  par  secured  bj  a  trust  deed.  The  officers 
of  the  mill  hypothecated  all  the  bonds  to  a 
bank,  and  none  were  ever  delivered  in  pursu- 
ance of  the  contract.  Held,  that  any  surplus 
of  the  mortgage  assets  after  paying  the  claim 
secured  by  the  pledged  bonds  was  applicable  to 
the  debt  of  such  lender. 

4.  Where  a  receiver,  under  orders  of  the 
court  runs  an  insolvent  cotton  mill,  the  ex- 
penses thereof  are  properly  paid  from,  proceeds 
of  the  sale  of  the  goods  manufactured  by  the 
receiver  to  the  exclusion  of  the  general  unsecur- 
ed creditors. 

Appeal  from  common  pleas  circuit  court  of 
Tork  county;  Townsend,  Judge. 

Action  by  Samuel  Friedheim  against  the 
Crescent  Cotton  Mill  and  others. 

The  following  is  the  circtilt  decree: 
"On  hearing  the  report  of  the  receiver,  A. 
E.  Smith,  bearing  date  of  April  17,  1901. 
and  the  report  of  W.  Brown  Wylie,  special 
referee,  upon  the  claims  presented  and  proved 
before  him,  and  after  hearing  the  argument 
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of  counsel  upon  all  matters  of  contest,  It  Is 
hereby  ordered,  adjudged,  and  decreed,  that 
the  report  of  the  said  A.  B.  Smith,  receiver, 
be,  and  the  same  is  hereby,  in  all  respectB 
confirmed,  except  as  the  same  may  be  here- 
inafter modified.  And  it  appearing  from  the 
said  special  referee  that  there  hare  been 
proved  before  him  bonds  secured  by  the  lien 
of  the  mortgage  mentioned  In  the  pleadings, 
amounting  to  $50,000,  with  coapons  on  $75,- 
000  of  such  bonds  from  April  1,  1000,  and 
with  coupons  on  $35,000  thereof  from  Oc- 
tober 1,  1000,  and  also  detached  coupons  due 
April  1,  1000,  amounting  to  $300;  and  it  ap- 
pearing that  only  the  six  bonds  proved  by 
O.  K.  Eldrldge,  with  coapons  maturing  Oc- 
tober 1,  lOOO,  are  disputed  as  to  ownership; 
and  as  to  these  bonds,  after  hearing  the  tes- 
timony offered  and  argument  of  counsel,— 
it  is  hereby  adjudged  that  the  said  O.  K. 
Eldrldge  Is  the  legal  and  'bona  fide'  owner 
and  holder  of  the  said  bonds.  And  It  fur- 
ther appearing  from  the  report  of  the  said 
special  referee  that  W.  B.  Fewell  having,  on 
the  7th  day  of  December,  1800,  paid  over  to 
the  Orescent  Cotton  Mill  the  sum  of  $5,000, 
with  the  understanding  and  agreement  that 
he  should  receive  therefor  first  mortgage 
coupon  bonds  of  the  said  Crescent  Cotton 
Mill,  but  which  bonds  were  never  delivered; 
and  it  further  appearing  that  the  whole 
amount  of  $50,000  of  bonds  issued  by  the 
said  Crescent  Cotton  Mill  are  now  held  by 
other  bona  fide  holders:  It  is  ordered  and  ad- 
judged that  the  said  W.  B.  Fewell  is  in  eq- 
uity entitled  to  receive  any  bonds  or  surplus 
of  bonds  which  have  been  or  may  be  released 
by  the  payment  of  the  debts  for  which  the 
same  were  pledged,  to  the  aggregate  par 
value  of  $5,000,  and  is  entitled  to  be  paid 
his  pro  rata  on  said  bonds,  if  any,  along  with 
the  other  bondholders  of  the  said  Crescent 
Cotton  Mill,  out  of  the  proceeds  of  the  prop- 
erty sold  nnder  said  mortgage,  after  the  pay- 
ment of  the  expenses  as  hereinafter  pro- 
vided. And  it  further  appearing  from  the 
report  of  the  said  A.  E.  Smith,  receiver, 
that  there  is  now  in  the  bank  the  sum  of 
$33,752.77,  with  interest  thereon  at  four  and 
one-half  per  cent,  from  February  11,  1001, 
applicable  to  the  payment  of  the  said  bonds 
and  coupons,  after  the  payment  of  expenses: 
It  is  hereby  ordered,  adjudged,  and  decreed, 
that  the  said  receiver  do  at  once  draw  out 
and  retain  from  said  sum  so  deposited  an 
amount  equal  to  three  per  cent,  thereon  for 
his  commissions  as  receiver,  and  that  he 
pay  therefrom  to  James  F.  Hart,  Esq.,  plain- 
tiff's attorney,  the  sum  of  $840,  being  four- 
fifths  of  the  fee  of  $1,050  allowed  him  under 
the  order  of  this  court  dated  April  17,  1001; 
and  that  he  pay  therefrom  to  Jos.  W.  Bam- 
well,  Esq.,  the  sum  of  $100  In  full  of  counsel 
fees  and  commissions  of  the  Richmond  Trust 
&  Safe  Deposit  Company,  and  to  W.  W. 
I>ewis,  Esq.,  the  sum  of  $20,  being  four-fifths 
of  his  fee  of  $25  allowed  him  as  attorney  for 
the  Crescent  Cotton  Mill,  and  to  W.  Brown 


Wylle,  Esq.,  the  sum  of  $80,  being  four-fifths 
of  his  fee  of  $100  hereby  allowed  him  as 
special  referee  herein;  and  to  F.  P.  McCain, 
Esq.,  the  sum  of  $16,  being  four-fifths  of  his 
fee  at  $20  hereby  allowed  him  as  special 
referee  In  said  cause;  and  to  James  F.  Hart, 
Esq.,  the  sum  of  $160,  being  four-fifths  of 
the  additional  fee  of  $200  hereby  allowed  him 
as  receiver's  attorney,  in  addition  to  the  sum 
of  $150  already  paid  to  him  by  the  receiver; 
and  that  said  receiver  retain  therefrom  in 
his  hands  to  the  credit  of  the  fund  out  of 
which  it  was  paid  the  sum  of  $1,031.35,  being 
four-fifths  of  the  sum  of  $1,280.18  paid  out 
by  the  receiver,  as  his  report  shows;  to  wit, 
four-fifths  of  the  following  amounts:  Insur- 
ance, $08.44;  watchman,  October,  November, 
December,  $126;  James  F.  Hart,  attorney, 
$150;  auctioneer,  $7;  advertising,  $45;  taxes, 
$862.  That  the  receiver,  after  making  said 
payments,  and  after  paying  from  said  mort- 
gage fund  four-fifths  of  the  costs  of  the  offi- 
cers of  the  court,  to  be  taxed  by  the  clerk, 
do  credit  to  each  of  the  claimants  proving 
said  bonds  his  pro  rata,  to  be  based  on  the 
report  of  the  referee  as  of  April  1,  1000,  but 
imder  special  agreement  with  the  coimsel  of 
the  said  Charleston  Savings  Institution  be 
shall  pay  to  the  said  institution,  or  said  coun- 
sel for  them,  a  sum  not  exceeding  $14,042.06, 
and  under  special  agreement  with  the  counsel 
of  the  Hibemia  Bank  a  sum  not  exceeding 
$52,744;  and  any  difference  between  the  pro 
rata  share  of  the  said  Institution  and  bank 
and  said  sum  agreed  to  be  received  by  them 
be  applied  by  blm  to  the  claim  of  W.  B. 
Fewell  to  an  amount  not  exceeding  a  pro 
rata  sum  paid  to  the  other  bondholders  en 
bonds  to  the  amount  of  $5,000;  and  that  said 
receiver  do  forthwith  pay  to  said  claimants 
or  their  counsel  their  whole  pro  rata  or  dis- 
tributive share  of  said  mortgage  firnd*  ex- 
cept as  hereinbefore  ordered,  under  special 
agreement  with  said  Charleston  Savings  In- 
stitution and  Hlbemla  Bank.  And  it  Is  fur- 
ther ordered  that,  in  case  the  said  mort- 
gage fund  be  not  sufficient  to  discharge  the 
claims  of  said  bondholders  In  full,  said  claims 
be  paid  their  pro  rata  of  any  funds  distrib- 
utable among  the  general  creditors,  but  the 
payments  so  made  shall  not  ^ceed  the 
amounts  proved  against  said  mortgage  fund, 
and  in  the  case  of  the  Charleston  Savings 
Institution  and  Hibemia  Bank  not  more  than 
the  sum  agreed  to  be  received  by  them  re- 
spectively. And  It  is  further  ordered  and 
adjudged,  that  A.  H.  White  do  pay  to  said 
receiver  the  sum  of  $257.84,  being  one-fifth 
of  said  sum  of  $1,280.10,  to  be  credited  back 
to  the  fund  out  of  which  It  was  paid,  and 
one-fifth  of  the  costs  of  the  officers  of  the 
court,  to  be  taxed  by  the  clerk;  and  also 
the  sum  of  $210,  being  one-fifth  of  the  fee 
of  $1,(^0  ordered  to  be  paid  to  James  P. 
Hart,  plaintiff's  attorney,  under  order  of  the 
court  dated  April  17,  1001;  the  sum  of  $3, 
being  one-fifth  of  the  fee  allowed  W.  W. 
Lewis,    attorney    for    the   Crescent    Cotton 
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Mill;  the  sum  of  $20,  being  one-flfUi  of  the 
fee  allowed  W.  Brown  Wylie,  special  referee; 
the  sum  of  ^  being  one-flf tb  of  the  fee  al- 
lowed F.  P.  McCain,  special  referee;  the 
sum  of  $40,  being  one-flfth  of  the  additional 
fee  allowed  James  F.  Hart,  as  attorney  for 
the  receiver;  and  also  the  sum  of  $273,-  as 
receiver's  commissions  on  $9,100,  proceeds  of 
the  sale  of  the  machinery  sold;  and  receipt 
the  receiver  for  the  remainder  of  said  fund 
of  $9,100  as  a  credit  on  his  lien  on  said  funds 
reported  by  the  referee,  and  thereupon  his 
bid  for  said  machinery  shall  be  deemed  paid 
in  full.  And  it  Is  farther  ordered  and  ad-. 
Judged  that  out  of  any  funds  still  remaining 
In  his  hands,  after  first  retaining  therefrom 
three  per  cent,  for  his  commissions,  and  a 
further  sum  of  five  per  cent,  thereof  to  be 
credited  back  as  its  part  of  the  costs  and 
expenses  of  these  proceedings  to  the  funds 
applicable  to  the  payment  of  the  bonds  and 
coupons  and  to  the  machinery  fund  going  to 
A.  H.  White,  fonr-flfths  to  the  former  and 
one-fifth  to  the  latter  fund,  said  receiver  shall 
pay  to  the  National  Bank  of  Rock  Hill,  S. 
C  the  amount  due  on  the  note  for  $1,300, 
given  by  him  to  said  bank  for  money  bor- 
rowed imdo'  order  of  court  in  this  cause; 
and  that  the  remalndei  thereof  be  distributed 
pro  rata  among  the  general  creditors.  It  is 
further  ordered  and  adjudged  that  the  said 
receiver  do  proceed  to  collect  from  L  H. 
Cohen,  tnutee,  purchaser  of  the  Crescent 
Cotton  Hill,  on  his  bond  given  said  receiver, 
the  sum  of  $63,  paid  by  said  receiver  for  a 
day  and  night  watchman's  services  for  the 
care  of  said  property  from  December  31, 
1900.  It  la  further  ordered  and  adjudged 
fhat  the  claims  of  A.  H.  White  and  others 
■for  $2,060.91,  as  reported  by  the  special  ref- 
eree^ W. 'Brown  Wylle,  Esq.,  is  not  a  lieu 
npon  the  proceeds  of  the  sale  of  any  of  the 
property  In  the  hands  of  said  receiver." 

From  this  decree,  the  Commercial  &  Farm- 
ers' Bank,  White,  White  &  Hutchison,  Hol- 
ler, Richmond  Trust  &  Safe  Deposit  Com- 
pany. Hibernla  Savings  Bank,  Charleston 
Savings  Institution,  Revel,  and  Fewell  ap- 
peal.   Modified. 

WItberspoon  &  Spencers,  for  appellants 
Commercial  &  Fanners'  Bank,  White,  White 
ft  Hntcblson,  and  HoUer.  Jos.  W.  Barnwell, 
for  appellants  Richmond  Trust  &  Safe  Deposit 
Co.,  Hlbemla  Savings  Bank,  Charleston  Sav- 
ings Institution,  and  Bevel.  Wm.  J.  Cherry 
and  D.  E.  Flnley,  for  appellant  FewelL  Wil- 
son ft  Wilson,  for  appellees  Eldridge  and  Na- 
tional Bank  of  Rock  HilL  Jas.  F.  Hart,  for 
appellee  receiver. 

POPB,  J.  The  def«idant  was  chartered 
under  the  laws  of  this  state  on  the  11th 
day  of  August,  1899.  It  passed  into  the 
hands  of  a  receiver,  under  an  order  made  in 
this  action,  because  of  insolvency,  on  the 
4th  day  of  September,  1900,  aged  1  year  and 
23  days.  In  September,  1899,  the  defendant 
ezecnted  to  the  Richmond  (Va.)  Safe  Depos- 


it ft  Trust  Company  a  mortgage  covering  all 
its  real  and  personal  property  situated  In  the 
city  of  Rock  HUl,  S.  C,  which  secured  $50,- 
000  of  negotiable  coupon  bonds  to  be  issued 
by  said  Orescent  Cotton  MllL  Of  this  $50,- 
000  of  negotiable  bonds  so  Issued  not  a 
single  bond  was  ever  sold  on  the  open  mar- 
Icet  On  the  contrary,  every  one  of  such 
bonds  was  hypothecated  to  secure  loans. 
For  instance,  $18,000  of  said  bonds  were  hy- 
pothecated to  the  Charleston  Savings  In- 
stitution, of  Charleston,  S.  C,  to  secure  a 
loan  of  $13,645;  $6,000  to  the  Hibernla  Sav- 
ings Bank,  of  Charleston,  to  secure  a  loan  of 
$3,719.07;  $10,000  to  the  plalntlfC  to  secure  a 
loan  of  $7,500;  $5,000  to  the  National  Bank 
of  Charlotte,  N.  C,  to  secure  a  loan  of  $5,- 
000;  $6,000  to  secure  a  loan  made  by  a  Rock 
Hill  bank;  $5,000  to  secure  a  debt  for  ma- 
chinerytothe  Saco  Pettee  Machine  Company. 
Nothing  but  the  exhaustion  of  the  supply  of 
the  bonds  prevented  the  president  and  treas- 
urer of  the  defendant  cotton  mill  from  hy- 
pothecating $9,000  of  the  bonds  with  one  O. 
K.  Eldridge,  of  New  York,  to  secure  a  loan 
to  him  and  turning  over  $5,000  to  Mr.  W.  B. 
Fewell,  who  paid  for  them  In  advance  at 
par.  When  the  affairs  of  the  Crescent  Cot- 
ton Mill  were  being  examined  before  Mr.  W. 
Brown  Wylle,  as  special  referee,  it  was  as- 
certained that  the  books  of  the  mill  failed 
to  state  Its  operations  as  to  these  bonds,  as 
also  tb^  condition  of  subscriptions  to  Its  cap- 
ital stock.  Instead,  therefore,  of  being  able 
to  trace  the  history  of  the  issue  of  the  $50,- 
000  of  bonds  from  the  books  of  the  mill  to 
the  holders  thereof,  this  history  had  to  be 
traced  from  the  holders  back  to  the  mall. 
So  much  by  way  of  preface.  Under  the  ac- 
tion a  receiver  of  the  mlU  was  appointed, 
and,  as  before  remarked,  Mr.  W.  Brown 
Wylie  was  appointed  special  referee,  and  di- 
rected to  advertise  for  all  creditors  of  the 
mill  to  present  and  prove  their  respective  de- 
mands before  him.  Quite  a  number  of 
claims  which  were  nnsecured  came  before 
the  special  referee,  but,  as  no  assets  could 
possibly  be  available  for  the  payment  of 
their  claims,  no  further  attention  wUl  be 
paid  to  them.  The  special  referee's  report 
upon  claims  which  had  or  claimed  a  prefer- 
ence was  made,  and  upon  exceptions  came 
on  to  be  heard  before  Judge  Townsend. 
His  decree  must  be  reported.  Many  ap- 
peals have  been  taken  from  this  decree,  and 
It  remains  for  this  court  to  dispose  of  the 
same. 

1.  The  Hibernla  Savings  Bank  claims  fhat 
the  circuit  Judge  inadvertently  allowed  too 
little  Interest  on  Its  claim.  As  we  under- 
stand the  question  of  this  alleged  error,  it  Is 
that  the  circuit  Judge  only  allowed  Interest 
on  its  pro  rata  share  up  to  1st  April,  190t, 
whereas  his  decree  was  rendered  on  20th 
May,  1901,  and  the  distribution  was  not 
made  until  after  20th  May,  1901,— say  until 
1st  June,  1901.  This  error  should  be  cor- 
rected, especially  as  this  bank  gave  up  a  se- 
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carlty  which  would  and  did  largely  yield 
more  than  enough  to  pay  its  full  claim. 
If  the  claim,  with  interest  to  1st  March, 
1901,  was  $2.n9.07,  and  1st  April,  1901,— one 
month  later,— was  $2,744.60,  then,  by  the 
same  rule,  on  Ist  June,  1901,— two  months 
later,— It  should  be  $2,795.66.  Let  this  appel- 
lant receive  $2,795.66,  instead  of  $2,744.60. 

2.  It  is  contended  that  the  claim'  of  James 
F.  Hart,  as  attorney  for  the  receiver  of  the 
mill,  as  the  balance  of  his  fee  (say  $200), 
should  not  be  charged  as  against  the  holders 
of  bonds  secured  by  mortgage,  and  also  as 
against  the  fund  received  from  A.  H.  White, 
as  purchaser  of  the  machinery  sold  sepa- 
rately by  the  receiver.  It  Is  not  denied  that 
the  sale  was  pushed  forward  by  the  attor- 
ney; that  such  attorney  has  represented  said 
receiver  In  several  Important  suits.  Such 
being  the  case,  we  will  not  Interfere  with 
the  exercise  of  the  discretion  of  the  circuit 
Judge  involved  In  his  allowance  of  these 
fees.  This  court  admits  that  A.  H.  White 
has  had  a  series  of  mishaps,  which  be  has 
met  like  the  man  he  has  proved  himself  to 
be,  but  still  it  was  his  contract  to  protect 
the  machiney  company  In  its  sales  of  ma- 
chinery to  the  mllL 

S.  It  is  contended  that  the  other  Items  emt- 
braced  In  the  receiver's  account  should  not 
be  allowed,  and.  If  allowed  at  all,  should  not 
require  of  the  holders  of  the  negotiable 
bonds  secured  by  the  mortgage,  as  well  as 
A.  H.  White,  as  purchaser  of  the  machinery, 
to  pay  96  per  cent  thereof,  while  the  "gen- 
eral account"  Is  only  charged  6  per  cent, 
thereof.  Taxes  paid  by  the  receiver,  amount- 
ing to  some  $S60,  were  paid  from  the  "gen- 
eral fund."  These  taxes  arose  from  prop- 
erty embraced  in  the  mortgage  and  the  sepa- 
rate machinery.  The  fees  of  the  receiver 
arose  from  these  sales.  The  loss  met  by 
the  receiver  In  running  the  mill  for  23  days 
was  from  an  honest  effort  to  save  the  prop- 
erty harmless,  as  it  is  well  known  that  in- 
tricate mill  machinery  is  better  protected 
from  injury  when  in  use  than  by  allowing  it 
to  remain  idle.  Under  all  the  circumstan- 
ces, these  exceptions  must  be  overruled. 

4.  What  is  the  status  of  the  six  bonds  held 
by  O.  K.  Eldridge?  The  circuit  Judge  de- 
creed that  Eldridge  was  the  owner  and  en- 
titled to  set  them  up  as  valid  claims  under 
the  mortgage.  This  is  a  serious  matter. 
The  facts  are  not  very  much  complicated, 
but  the  deductions  to  be  made  from  these 
facts  is  the  serious  question.  When  R.  liee 
Kerr,  as  an  individual,  borrowed  $15,000 
from  O.  K.  Eldridge,  he  pledged  as  collateral 
to  secure  that  loan  $5,000  of  stock  held  by 
him  (KeiT)  in  the  Rock  Hill  Land  &  Invest- 
ment Company,  and  also  $10,000  of  stock  In 
the  Commercial  &  Farmers'  Bank,  of  Rock 
Hill,  8.  0.  The  agreement  between  R.  Lee 
Kerr  and  O.  K.  Eldridge  is  In  writing,  signed 
by  both  parties.  In  such  agreement  no  ref- 
erence Is  made  to  the  Crescent  Mill,— as  to 
its  proposed  issue  of  $50,000  negotiable  bonds 


by  said  milL  No  effort  Is  made  by  Eldridge 
to  obtain  any  of  these  bonds  as  collateral  to 
bis  loan  already  made  to  Kerr  until  after  it 
was  discovered  that  the  Commercial  &  Farm- 
ers' Bank  of  Rock  Hill,  S.  C,  was  insolvent, 
but  that  in  the  spring  of  the  year  1000  the 
said  Eldridge  came  to  Rock  Hill  on  two  oc- 
casions, the  last  of  which  was  in  April,  1000. 
at  which  last  visit  he  sought  from  R.  Lee 
Kerr  some  of  the  bonds  of  the  Crescent  Cot- 
ton Mill  Company.  He  knew  Kerr  was 
president  and  treasurer  of  said  mill,  and  on 
the  30th  April,  1900,  the  said  R.  Lee  Kerr 
turned  over  to  the  attorneys  of  the  said  Eld- 
ridge six  negotiable  bonds  of  said  Crescent 
Mill  Company,  secured  by  a  mortgage  of  its 
property,  under  the  following  circumstances, 
viz.:  On  the  31st  day  of  January,  A.  D. 
liXK),  the  Crescent  Cotton  Mill  Company 
made  its  note  payable  to  the  Commercial  & 
Furuiera'  Bank  of  Rock  Hill,  S.  C,  for  the 
sum  of  $11,044,  due  and  payable  in  90  days 
after  Its  date,  and  that  to  secure  said  note 
the  said  maker  assigned  as  collateral  secur- 
ity for  said  note  the  certificate  of  deposit  of 
$5,000  with  said  bank,  and  also  six  bonds  of 
$1,000  each  of  the  Crescent  Cotton  Mill  Com- 
pany, such  bonds  being  numbered  45,  46,  47. 
48,  49,  and  50.  That  when  said  Commercial 
&  Farmers'  Bank  became  insolvent  and  went 
Into  the  hands  of  a  receiver  on  the  3d  Feb- 
raary,  1900,  and  D.  Hutchison  was  appointed 
such  receiver,  he  foimd  the  note  of  the  Cres- 
cent Cotton  Mill  Company  for  $11,044,  to- 
gether with  the  collaterals,  to  wit,  the  $5,- 
000  certificate  of  deposit  and  the  six  bonds 
of  the  Crescent  Cotton  Mill  Company,  pin- 
ned to  said  note.  That  R.  Lee  Kerr  was  in 
the  vault  of  the  bank  In  April,  1000.  That 
in  May,  1900,  the  said  D.  Hutchison,  as  said 
receiver,  failed  to  find  said  six  botfds  In  the 
bauk,  and  asked  R.  Lee  Kerr  if  he  knew 
what  had  become  of  them,  to  which  inquiry 
R.  I^ee  Kerr  replied  that  he  did  not  know, 
but  that  be  thought  they  were  mislaid.  That 
circumstances  pointed  to  their  possession  by 
O.  K.  Eldridge.  When  applied  to,  Mr.  Eld- 
ridge promptly  admitted  that  be  held  the 
bonds,  having  received  them  on  the  30th 
April,  1900.  R.  Lee  Kerr  subsequently  ad- 
mitted that  he  had  taken  the  six  bonds  In 
question  from  the  vault  of  the  Commercial 
&  Fai'nicrs'  Bank  under  what  he  called  a 
claim  of  right  He  claimed  to  own  the 
bonds,  and  that  he  had  merely  loaned  theui 
to  the  Crescent  Cotton  Mill  Company  to  use 
as  a  pledge  to  the  debt  for  the  $11,044  debt 
and,  as  the  debt  was  paid,  he  had  taken 
them  and  turned  them  over  to  Mr.  O.  K. 
Eldridge  as  an  additional  security  to  his  loan 
of  $15,000.  The  receiver  demanded  the 
bonds  of  Eldridge.  On  examination  there 
was  no  entry  found  upon  the  books  of  the 
Crescent  Cotton  Mill  showing  that  R.  Lee 
Kerr  was  the  legal  holder  as  an  Individual 
of  said  six  bonds  for  $1,000  each,  nor,  for 
tliat  matter,  any  other  holder  of  bonds.  We 
ha.ve  heretofore  stated  that  In  the  written 
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agreement  between  KIdrldge  and  Kerr  as  to 
tbe  $15,000  there  was  no  reference  to  bonds 
to  or  Ismied  by  tbe  Crescent  Cotton  Mill 
Company,  bnt  In  a  letter  written  on  the  6tb 
September,  1890,  by  R.  Lee  Kerr  to  Eld- 
rldge  In  regard  to  this  loan,  under  a  post- 
script  and  the  letters  "K.  C."  occur  these 
words:  "The  bonds  will  be  executed  on  tbe 
15th  Inst,  at  which  time  they  will  be  prompt- 
ly forwarded."  As  to  what  bonds  were  re- 
ferred to  In  this  second  postscript,  to  be  is- 
sued on  the  15tb  September,  1809,  we  are 
left  to  conjecture.  The  safe  Inference  would 
be  that  reference  -was  intended  to  be  made 
to  the  $50|,000  negotiable  bonds  of  the  Cres- 
cent Cotton  Mill  Company,  as  they  were 
issued  about  that  date.  And  B.  Lee  Kerr 
testifies  that  he  bad  promised  verbally  to  O. 
K.  fildrldge  that  he  would  Issue  to  him  $15,< 
000  of  these  bonds  as  an  additional  security 
to  the  loan  of  |15,000.  Subsequently,  in  a 
trial  had  between  tbe  Commercial  &  Farm- 
ers' Bank  and  its  receiver  on  the  one  side 
and  the  Crescent  Cotton  Mill  Company  and 
its  receiver  on  the  other  side,  it  was  Judicial- 
ly determined  that  the  Crescent  Cotton  Mill 
Company  had  paid  its  debt  of  $11,044  to  the 
Commercial  &  Farmers'  Bank,  except  the 
sum  of  ^7.  This  was  the  result  by  reason 
of  tbe  deposit  check  of  (5,000  and  the  pay- 
ment for  the  bank  by  the  mill  of  two  notes 
for  ^,000  each.  In  the  city  of  Charleston.  It 
thus  appears  that  the  bank  had  no  claim 
upon  the  six  bonds  of  the  mill,  each  bond 
for  the  sum  of  $1,000,  except  to  secure  the 
snm  of  $47.  Practically,  therefore,  these  six 
bonds  were  the  property  of  either  the  Cres- 
cent Cotton  Mill  or  of  R.  Lee  Kerr.  Both  of 
these  two  parties  claim  the  bonds.  They 
were  certainly  used  by  R.  I^ee  Kerr,  al- 
though he  obtained  possession  of  them  by 
underhand  means,  so  far  as  the  bank  and 
mill  were  concerned.  There  can  be  no  doubt 
that  B.  Lee  Kerr  exercised,  until  May,  1900, 
a  very  general  control  of  tbe  means  of  tbe 
Crescent  Mill,  and  that  his  own  means  wei-e 
used  for  the  benefit  of  the  mill.  As  an  il- 
lustration of  this,  the  $5,000  deposit  check 
used  as  collateral  to  the  note  of  tbe  mill 
to  tbe  bank  for  $11,044,  was  tbe  property  of 
R.  Lee  Kerr,  and  this  very  collateral  was 
subsequently  held  as  part  payment  of  such 
note.  Then  the  mill  was  said  to  owe  him, 
besides,  over  $1,000.  It  is  greatly  to  be  re- 
gretted that  there  was  no  system  used  in 
stating  these  accounts.  We  must  take  the 
record  as  we  find  it.  Such  was  the  circuit 
Judge's  condition  when  he  passed  upon  these 
matters.  We  will  have  to  modify  the  Judg- 
ment of  the  circuit  Judge  by  requiring  Mr. 
Eldridge  to  pay  to  the  mill  the  sum  of  $47, 
which  Is  to  be  paid  by  said  mill  to  tbe  re- 
ceiver of  the  Commercial  &  Farmers'  Bank. 
With  this  slight  modification,  we  affirm  the 
circuit  Judgment  In  this  particular. 

S.  We  will  now  consider  the  exception  re- 
lating to  the  claim  of  W.  B.  Fewell.  The 
testimony   leaves   no   doubt  that  $5,000  of 


Mr.  Fewell's  mcmey  was  paid  into  the  hands 
of  R.  Lee  Kerr,  as  treasurer  of  the  Crescent 
Cotton  Mill  Company,  upon  an  agreement 
that  he  was  to  receive  $6,000  of  the  negotia- 
ble bonds  of  tbe  said  mill.  He  never  receiv- 
ed said  bonds.  He  cannot  now  receive  said 
bonds.  The  circuit  Judge  ordered  that  Mr. 
Fewell  should  receive  as  an  equity  what  was 
left  after  paying  pro  rata  to  the  Hibemla 
Bank  of  its  claim  of  the  $5,000  of  bonds 
held  by  said  bank.  We  affirm  the  circuit 
Judgment  In  this  matter,  except  as  modified 
by  the  holding  of  this  court,  whereby  the 
claim  of  the  Hibemla  Bank  was  Increased  by 
us. 

6.  We  cannot  disturb  the  circuit  Judgment 
as  to  the  lien  on  goods  in  process,  nor  as  to 
the  repayment  of  tbe  money  borrowed  to  run 
the  mill  for  23  days.  From  tbe  testimony 
it  appears  that  Mr.  White  and  Mr.  Hutchison 
were  doing  their  best  to  save  tbe  property 
and  keep  It  "a  going  concern."  It  was  their 
misfortune  to  be  stockholders  and  officers  In 
this  factory.  Tbe  receiver  was  appointed 
with  their  consent.  The  order  of  the  court 
directing  the  recelva:  to  keep  the  mill  run- 
ning was  made  with  their  acquiescence.  The 
National  Bank  of  Rock  Hill  should  receive 
Its  money.  The  holders  of  the  bonds  of  the 
mill,  and  also  the  assignee  of  the  claims  of 
tbe  machinery  company,  have  already  been 
made  to  stand  back,  so  as  to  allow  certain 
expenses  to  be  paid  from  funds  coming  to 
.such  holders  of  preferred  claims.  We  cannot 
add  anything  more  to  their  burdens.  These 
exceptions  are  overruled. 

7.  If  we  have  failed  to  enumerate  any  oth- 
er exceptions,  they  must  be  considered  as 
overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court,  except  In  the 
two  slight  particulars  stated  in  this  opinion. 
Is  affirmed,  and  In  those  two  particulars  it  la 
modified. 


JACKSON  V.  NORTH -CAROLINA  CORPO- 
RATION COMMISSION. 
(Supreme  Court  of  North  Carolina.     June  19; 
1902.) 

TAXATION— RAILROAD  FRANCHISBS— TIME  OT 
ASSESSMENT  —  CORPORATION  COMMISSION  — 
MANDAMUS— MATTERS  OP  DISCRETION. 

1.  Under  Mnchinery  Act  (Pub.  Laws  1901, 
c.  7)  j|§  43,  50,  providing  that  the  returns  of 
real  aud  personal  property  of  railroad  com- 
panies for  assessment  aud  taxation  by  the 
corporatiou  commission  shall  be  made  at  SQch 
dates  as  realty  is  required  to  be  appraised 
for  taxation,  and  fixing  the  method  of  assess- 
luK  the  physical  property  and  the  frauchise 
valuation  of  railroad  companies,  the  duties  re- 
quired of  such  commission  are  not  discretion- 
ao',  and  their  performance  may  be  compelled 
by  mandamus. 

2.  Machinery  Act  1899,  c.  15,  {  43,  provides 
that  railroad  companies  shall  make  thc'r  re- 
turn of  real  aud  personal  property  for  assess- 
ment and  taxation  on  June  1st  of  each  year. 
Acts  1901,  c.  7,  !  48,  directs  tiiat  the  returns 
formerly  required  by  such  section  48  shall  be 
made  at  such  dates  as  realty  Is  required  to  be 
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appraised  for  taxation.  Section  12  raqnires 
tnat  realty  shall  be  assessed  every  four  years; 
the  next  assessment  to  be  made  in  Jnue,  1903. 
Section  42  provides  tliat,  oo  meeting  of  tlie 
corporation  commission  for  assessing  railroads, 
they  sliall  value  and  assess  the  property  of 
each  company  in  the  manner  prescribed.  Sec- 
tion 50  requires  the  determiuation  of  the  value 
of  the  franchises  by  dednctingr  the  valne  of  the 
physical  property  from  certain  other  valnes. 
Held,  that  as  Acts  1901  repealed  I/aws  1899, 
c  15,  i  43,  and  required  qa»drennial  assess- 
ments to  begin  on  June  1,  1903,  and  did  not 
continue  the  assessment  of  1899  or  1900,  or 
fix  any  other  to  be  the  basis  of  taxation  on 
railroad  property  until  the  assessment  of  1903, 
the  corporation  commission  were  not  required 
to  assess  for  taxation  in  1901  the  franchises 
of  railroad  companies  separately  from  the  as- 
sessment of  thw  tan^ble  property. 

3.  The  assessment  made  by  the  corporation 
commission  of  the  realty  of  railroad  companies 
In  1900  cannot  be  taken  aa  a  valuation  of  the 
tangible  property  in  determining  the  valne  of 
the  franchise  under  Pnb.  Laws  1901,  e.  7,  S 
50,  as  that  assessment  was  made  on  the  real 
and  personal  property,  and  included  in  its  vslae 
the  value  of  the  franchise,  and  was  a  differ- 
ent assessment  from  the  one  ordered  to  be 
made  in  such  section. 

4.  An  assessment  for  1901  of  the  franchises 
could  not  be  made  by  such  corporation  com- 
mission on  the  information  contained  in  Pub. 
Laws  1901,  c.  7,  g  49,  requiring  railroad  com- 
panies to  return  in  June  annually  a  schedule 
to  the  commission,  since  such  an  assessment 
would  be  at  a  time  different  from  that  fixed 
by  section  48  for  the  assessment  of  the  tangi- 
ble property  of  railroads. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  saperior  court,  Walie  county; 
Robinson,  Judge. 

Action  by  W.  J.  Jackson  against  the  NortU 
Carolina  corporation  commission  to  compel 
the  latter  to  assess  for  taxation  the  railroad 
franchises  In  the  state.  There  was  a  Judg- 
ment In  favor  of  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

H.  8.  Ward,  for  appellant  The  Attorney 
General  and  Burwell,  Walker  &  Cansler,  for 
appellee. 

MONTGOMERY,  J.  The  question  for  de- 
cision in  this  case  is  tJhis:  Was  it  the  duty 
of  the  defendants  to  assess  for  taxation  In 
the  year  1901  the  franchises  of  the  railroad 
companies  in  this  state  separately  from  the 
assessment  of  their  tangible  property?  The 
failure  of  the  defendants  to  make  such  sepa- 
rate assessments  (admitted  In  their  answer) 
Is  the  matter  complained  of  by  the  plaintiff, 
and,  as  a  support  for  the  correctness  of  the 
view  expressed  above  as  to  what  the  question 
for  decision  Is,  allegation  3  of  the  complaint 
Is  inserted:  "That  the  defendants,  as  mem- 
bers of  the  said  North  Carolina  corporation 
commission,  have  failed  and  refused  to  assess 
for  taxation  and  determine  the  value  of  the 
Intangible  propo'ty  of  the  railroad  companies 
in  this  state,  to  wit,  the  franchises  separately 
from  the  assessment  of  the  tangible  property, 
as  they  are  directed  to  do  by  sections  43  and 
60  of  chapter  7,  Pub.  Laws  1901,  and  have 
failed  and  refused  to  attempt  to  make  such 
valuation  and  assessment,  and  have  failed 
and  refused  to  determine  or  to  attempt  to 


determine  the  market  Talne  of  the  capital 
Steele,  certlflcates  of  indebtedness,  bonds,  and 
other  securities  of  said  companies  In  their  as- 
sessment of  the  propwties  of  sold  companies." 

The  defendants  in  their  answer  do  not  ad- 
mit that  the  pertinent  sections  of  the  machin- 
ery act  of  1901  require  them  to  make  assess- 
ments and  franchises  of  railroad  companies 
separately  In  any  year  befc^e  or  after  1903, 
and  in  the  brief  of  their  couusd  it  Is  argued 
at  length  that  the  writ  of  mandamus  should 
not  be  granted,  because  the  alleged  duties, 
the  performance  of  which  was  sought  to  be 
enforced  against  the  defendants,  were  discre- 
tionary in  their  character,  and  required  the 
exercise  of  Judgment  on  thehr  part.  There 
is  no  room  for  such  an  argument  here.  No 
discretion  is  given  the  defendant  by  the  gen- 
eral assembly,  in  sectiona  48,  48,  and  50  of 
the  machinery  act  of  1901,  aa  to  the  manner 
and  method  of  assessing  the  physical  prop- 
erty and  the  franchise  valuation  of  railroad 
companies.  The  mles  by  which  they  are  to 
be  guided  in  making  these  assessments  are 
clearly  prescribed,  their  Judgment  and  dis- 
cretion being  allowed  <xily  In  one  Instance, 
vis.,  when  they  are  to  consider  of  the  actual 
cost  to  replace  the  property  with  a  Just  al- 
lowance for  depreciation  on  rolling  stock,  and 
also  of  other  conditions  to  be  considered,  as 
In  the  case  of  private  property,  when  tbey 
come  to  valne  the  physical  or  tangible  prop- 
erties of  the  companies.  Ail  else  is  manda- 
tory. The  machinery  act  of  1899  gave  to  the 
defendants  discretion  in  the  matter  of  assess- 
ing the  taxes  on  the  property  of  the  railroad 
by  authorizing  them.  In  making  their  assess- 
ment, to  consider  the  value  of  the  franchise^ 
without  formulating  any  rules  by  which  that 
valuation  and  assessment  should  be  discov- 
ered. But  the  legislature  in  1901  put  an  end 
to  that  discretion,  and  laid  down  special  and 
particular  rules  by  which  the  real  property 
shall  be  valued  and  the  franchise  shall  be  es- 
timated, and  required  separate  assessments. 
There  can  be  no  doubt  about  the  power  of 
the  state  to  have  levied  a  franchise  tax  on 
corporaUcws.  Const  art  6,  {  3.  And  there 
can  be  no  doubt  that  the  franchise  tax  may 
be  assessed  separately  from  the  tangible  prop- 
erty assessment 

As  we  have  seen,  the  state  bas  done  those 
things  in  the  machinery  act  of  1901,  and  the 
question  arises,  when  did  or  do  these  assess- 
ments go  Into  ettect?  That  is  the  only  un- 
certainty about  the  matter  in  dispute,  and 
the  answer  to  the  question,  of  course,  de- 
pends upon  whether  section  60  of  the  machine 
ery  act  was  In  force  In  June,  1901,  or  wheth- 
er its  operation  was  postponed  by  clear  im- 
plication, deduced  from  the  language  of 
section  48  of  that  act.  Without  doubt  the  as- 
sessment or  valuation  for  taxation  upon  the 
tangible  property  and  that  upon  the  franchise 
are  to  be  made  at  the  same  time;  the  lan- 
guage of  the  statute,  as  to  the  time,  being: 
"The  said  commissioners  shall  first  determine 
the  value  of  the  tangible  property,    •    •    • 
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and  they  shall  then  assess  the  Talne  of  the 
francbise,  which  shall  be  determined  by  due 
<-onsideratlon  of  the  gross  earnings  as  com- 
pared with  the  operating  expenses,  and  par- 
ticularly by  consideration  of  the  yalae  placed 
upon  the  whole  property  by  the  pnbllc,  the 
Talne  of  the  physical  property  being  deducted 
aa  evidenced  by  the  market  value  of  all  cap- 
ital stock.  •  •  •  and  the  aggregate  value 
of  the  physical  or  tangible  property  and  the 
franchise  as  thus  determined  shall  be  the 
true  valne  of  the  property  for  the  purpose  of 
an  ad  valorem  taxation,  and  shall  be  appor- 
tioned," etc.  By  our  laws,  for  generations, 
there  baye  been  stated  periods  and  times  at 
which,  under  oatli,  owners  of  property  were 
required  to  list,  as  It  is  commonly  called,  or 
return  a  schedule  of  their  property,  real  and 
I>er8onal,  for  assessment  for  taxation  by  offi- 
cers appointed  for  that  purpose.  All  real  es- 
tate except  that  belonging  to  raUroad  com- 
panies up  to  1899  was  assessed  quadrennially 
(railroad  property,  real  and  personal,  having 
been  listed  annually),  and  all  personal  prop- 
erty was  listed  and  assessed  in  June  annually. 
By  section  12  of  chapter  7  (Machinery  Act)  of 
the  Acta  of  1901,  the  next  assessment  of  real 
estate  Is  to  take  place  in  June,  1903;  and,  by 
section  48  of  the  same  chapter,  the  real  es- 
tate, rolling  stock,  and  such  personal  property 
of  railroad  companies  necessary  for  the  con- 
struction, repairs,  or  successful  operation  of 
Buch  railroad  lines,  are  to  be  listed  or  re- 
turned for  taxation  and  assessment  at  the 
same  time  that  other  real  estate  Is  to  be  re- 
tm-ned  for  assessment  and  taxation.  Section 
SO  of  the  machinery  act  f  urniBbee  the  manner 
and  method  of  determining  the  value  of  the 
tangible  property  of  railroad  companies,  and 
also  of  the  franchises.  The  aggregate  value 
of  both,  determined  according  to  the  i^escrib- 
cd  method  and  manner,  constitutes  the  true 
value  of  the  entire  property  for  the  purpose 
of  an  ad  valorem  taxation.  Now,  can  an  ad 
valorem , taxation  basis  be  fixed  upon  the  en- 
tire property  of  a  railroad  company,  under 
flecti(»  00,  except  at  the  time  fixed  by  law 
for  the  return  of  the  real  and  personal  prop- 
erty of  the  company  for  taxation,  and  its  as- 
sessment by  the  defendant  commission's? 
The  answer  seems  to  be  found  in  the  opening 
sentence  of  section  42  of  the  same  act:  "Up- 
on the  meeting  of  the  corporation  commission 
for  the  purpose  of  assessing  railroads  and' 
other  property,  they  shall  thereupon  value 
and  assess  the  property  of  each  association, 
company,  copartnership  and  corporation  In 
the  manner  herein  set  forth  after  examining 
such  statements  [statements  made  under  sec- 
tion 40  of  the  same  act],  and  after  ascertain- 
ing the  valne  of  such  properties  thereupon, 
and  upon  such  other  information  as  they  may 
have  or  obtain."  As  we  have  seen,  the  real 
and  personal  estate  of  railroad  companies  is 
to  be  returned,  undo*  oath,  for  assessment 
and  taxation,  to  the  commission,  at  such 
dates  as  real  estate  Is  required  to  be  returned 
and  assessed  for  taxation,  and  there  Is  to  be 


no  further  assessment  of  real  estate  until 
June,  1903.  Then,  if  any  assessment  of  the 
tangible  property  of  the  railroad  companies 
should  be  made  by  the  commission,  except 
at  the  time  when  by  law  that  property  is  to 
be  returned  and  assessed  for  taxation,  would 
such,  assessment  be  legal?  It  would  seem 
not  If,  then,  there  can  be  no  valid  assess- 
ment of  the  tangible  property  of  railroad  cor- 
porations until  1903,  bow  can  a  franchise  tax 
be  arrived  at  under  section  60?  They  stand 
or  fall  together.  Without  a  knowledge  of 
what  the  assessment  of  the  tangible  property 
amounts  to,  you  could  not  discover  what  the 
franchise  tax  would  be;  for  the  franchise  tax 
is  "the  market  value  of  all  the  capital  stock, 
certificates  of  indebtedness,  bonds  and  other 
securities,  due  consideration  being  given  to 
the  gross  earnings  as  compared  with  the  op- 
erating expenses,"  less  the  physical  or  tangi- 
ble property. 

The  contention  of  the  plaintiff  that  under 
section  49  of  the  same  act  the  assessment 
made  by  the  defendants  of  the  real  estate  of 
railroad  companies  In  1900  remains  the  as- 
sessment until  June,  1903,  and  should  be  tak- 
en by  the  defendants  as  a  valuation  of  the 
tangible  property,  in  determining  the  value 
of  the  franchise  under  section  60,  cannot  be 
maintained,  for  the  simple  reason  that  that 
assessment  was  made  on  the  real  and  person- 
al property,  and  Included  in  its  value  the 
value  of  the  franchise,  and  was  therefore  a 
different  assessment  from  the  one  ordered  to 
be  made  on  the  tangible  or  physical  property 
in  section  50,  by  the  rule  of  determining  its 
value  by  a  consideration  of  the  actual  cost  to 
replace  the  property  with  a  Just  allowance 
for  depreciation  on  rolling  stock,  etc.  Nor 
can  an  assessment  be  made  by  the  commission 
upon  the  Information  contained  in  section  19 
and  that  which  that  section  authorizes  the 
commission  to  secure,  for  the  reason  that  such 
an  assessment  would  be  at  a  time  different 
from  the  time  fixed  for  the  assessment  of  the 
property  (of  the  tangible  property)  of  rail- 
roads under  section  48  of  the  same  act 

If  it  should  be  objected  to  this  opinion  that 
to  be  consistent  it  embraces  impliedly  the 
view  that  there  Is  no  statute  which  fixes  the 
assessment  of  the  real  and  personal  property 
of  the  railroad  companies  in  this  state,  upon 
which  taxes  can  be  levied  and  collected,  until 
the  assessment  provided  for  In  June,  1903,  by 
the  act  of  1901  (chapter  7,  S  12),  It  would 
have  to  be  admitted  that  that  is  a  fact  The 
act  of  1899  (chapter  15,  {  43)  required  raU- 
road companies  to  report,  under  oath,  for  as- 
sessment and  taxation,  their  real  and  personal 
property  annually,  on  the  Ist  day  of  June  of 
each  year;  and  in  1900  the  railroad  compa- 
nies made  such  returns  of  their  property, 
thereby  complying  with  the  law  then  In  force 
In  that  respect.  The  act  of  1901  repealed 
section  43  of  chapter  15  of  the  Laws  of  1899, 
and  required  quadrennial  assessments  there- 
after, to  begin  on  June  1,  1003,  and  did  not 
continue  the  assessment  of  1900  or  that  of 


Digitized  by  VjOOQIC 


126 


42  SOUTHEASTERN  REPORTER. 


<N.  C. 


1899,  or  flx  any  other  to  be  the  basis  of  taxa- 
tion on  railroad  property  luitll  the  assesBment 
of  1903.  This  view  does  not  conflict  with 
the  rule  that  the  revenue  laws  of  the  state 
are  to  be  considered  as  a  series  of  laws,  and 
to  be  construed  together  as  a  whole,  when 
necessary  to  find  out  the  meaning  of  doubtful 
proTlslops  in  the  one  last  enacted.  Section 
12,  c.  7,  of  the  Acts  of  1001,  provides  for 
quadrennial  assessments  of  railroad  property, 
to  begin  June  1,  1903,  whUe  section  43  of 
chapter  16  of  the  Acts  ot  1899  provides  for 
annual  assessments,  to  be  made  on  the  1st 
day  of  June  of  each  year.  These  two  sec- 
tions are  palpably  contradictory  of  each  other, 
and  so  Inconsistent  that  the  last  enacted  re- 
peals that  of  1899.  But  that  Is  none  of  our 
responsibility.  It  may  have  been  a  part  of 
that  compromise  and  settlement  with  the  rail- 
road companies  of  the  state,  mentioned  in  the 
message  of  the  governor,  and  which  message 
was  filed  by  the  defendants  with  their  an- 
swer; but  the  general  assembly,  in  the  act 
of  1901,  as  we  have  seen,  did  not  Incorporate 
it  tn  that  act  We  have  no  evidence,  as  we 
have  said  before,  that  the  assessment  of  1899 
or  1900,  or  any  other,  was  adopted  as  the  as- 
sessment that  should  prevail  until  1903. 

We  have  not  Invoked  the  aid  of  the  govern- 
or's message  in  coming  to  a  conclusion  in 
this  case.  The  acts  of  assembly  which  we 
have  been  considering  were  free  from  doubt, 
except  as  to  the  time  when  the  franchise  tax 
should  be  assessed  separately  from  the  tax  on 
property,  and  it  certain^  would  be  a  danger- 
ous expedient  for  this  court  to  adopt  as  a 
mle  of  interpretation  of  a  statute  the  con- 
sideration of  a  communication  to  the  legis- 
lature on  the  subject-matter  of  the  statute. 
It  may  not  be  that  legislative  bodies  always 
carry  out,  or  ought  to  carry  out,  the  sugges- 
tions and  recommendations  addressed  to  them 
in  messages  by  the  chief  executives  of  states. 

We  see  no  error  In  the  action  of  the  Judge 
in  dismissing  the  case.    No  error. 

FUROHES,  C.  J.  (concurring).  Plaintift 
alleges  that  he  is  a  citizen  of  the  state,  a  tax- 
payer, and  is  sheriff  of  his  county,  and,  as 
such  sheriff,  is  interested  in  his  commissions; 
tliat  defendants  are  members  of  the  North 
Carolina  corporation  commission,  whose  duty 
it  Is  to  assess  the  property  of  the  railroads  of 
the  state  for  taxation;  that  defendants  have 
failed,  neglected,  and  refused  to  assess  said 
railroads  according  to  "sections  43  and  50, 
c.  7,  Pub.  Laws  1901";  that  he  is  reliably  in- 
formed and  believes,  and  avers,  that  said  de- 
•  f endants  are  In  possession  of  reliable  Informa- 
tion to  the  effect  that  the  value  of  the  prop- 
erty of  said  railroads  In  this  state  is  as  much 
as  $150,000,000;  that  it  Is  found  by  defend- 
ants that  the  tangible  or  physical  property 
of  said  companies  is  about  $42,000,000, 
and  that  the  value  of  the  franchises  is  ap- 
proximately $108,000,000,  which  it  Is  the 
duty  of  the  defendants  to  assess  for  taxa- 
tion, In  addition  to  their  assessment  of  the 


tangible  or  physical  property  of  said  rail- 
roads. And  plaintiff  therefore  asks  for  a 
writ  of  mandamus  compellhig  defendants  to 
assess  said  franchises.  The  defendants  an- 
swered, and  admitted  that  they  are  the  mem- 
bers of  the  corporation  commission,  and  that 
it  is  their  duty  to  assess  the  property  of  said 
raUroads  for  taxation,  which  they  allege  they 
have  done  according  to  law  as  they  mider- 
stand  it.  And  defendants  say  they  have  as- 
sessed the  entire  property  of  said  railroads, 
including  the  franchises,  but  say  they  did  not 
assess  the  franchises  separately  from  the 
other  property  of  said  companies,  as  tbey 
were -advised  and  believed  that  it  was  not 
their  duty  to  so  assess  said  franchises;  and 
they  deny  the  fourth  paragraph  of  the  com- 
plaint. In  which  It  is  alleged  that  the  fran- 
chises of  said  railroads  are  approximately  of 
the  value  of  $108,000,000. 

While  I  think  the  plaintiff's  right  to  bring 
and  maintain  this  action  Is  too  broadly  stated 
in  the  opinion,  I  do  not  expect  to  put  my 
opinion  on  that,  as  that  would  be  putting  It 
upon  technical  grounds,  which  I  do  not  wisb 
to  do.  But  I  do  not  think  the  Illinois  case 
principally  relied  upon  in  the  opinion  of  the 
court  for  that  purpose  sustains  the  right  of 
plaintiff  to  bring  and  maintain  this  action. 
That  action  was  brought  by  the  attorney  gen- 
eral in  the  name  of  the  state  of  Illinois,  while 
the  plaintiff  In  this  case  proceeds  alone,  upon 
his  own  rights,  and  without  the  aid  of  the 
state.  Would  it  be  the  plainUff's  right.  If  he 
conceived  the  Idea  that  my  property  was  not 
assessed,  for  the  purposes  of  taxation,  high 
enough,  to  bring  mandamus  against  the  com- 
missioners of  Iredell,  to  compel  them  to  re- 
assess and  Increase  its  value?  If  he  can  do 
this,  every  taxpayer  in  the  state  may  do  so, 
and  litigation  would  be  Interminable.  If  tbis 
is  the  law,  it  seems  to  me  that  it  would  be 
well  to  regulate  it  But  why  discuss  a  mat- 
ter that  I  shall  not  rely  upon  In  my  opinion? 
I  shall  endeavor  to  put  my  opinion  ppon  the 
merits  of  the  question  presented  by  the  rec- 
ord,—as  to  whether  the  franchises  of  the  rail- 
roads of  the  state  shall  be  assessed  separate- 
ly for  taxation  for  1901  and  1902,  or  not  until 
1903.  This  Is  the  question,  as  I  understand 
it,  and  not  whether  they  can  be  so  taxed. 
Nor  do  I  understand  the  question  to  be  as  to 
whether  the  railroads  "sball  pay  any  tax  up- 
'on  their  intangible  property  before  the  year 
1903."  And  while  this  is  stated  to  be  the 
question  in  the  opening  sentence  of  the  opin- 
ion of  the  court,  it  is  stated  further  on  in  the 
opinion  that  "it  should  be  borne  in  mind  tbat 
the  sections  under  consideration  do  not  Im- 
pose any  additional  tax  upon  railroads,  as  sec- 
tion 45  of  the  machinery  act  of  1899  express- 
ly directs  that  the  value  of  franchises  shall  be 
Included  in  the  assessment  of  railroad  prop- 
erty." So  I  do  not  think  the  question  under 
consideration  is  correctly  or  fairly  stated  in 
the  opinion  of  the  court.  The  court,  further 
on  in  the  opinion,  speaks  of  the  great  im- 
portance of  this  question  to  railroads,  on  the 
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one  side,  and  to  the  state,  on  the  otber,  and 
says:  "We  would  have  preferred  that  the 
parties  whose  real  Interests  are  at  stake 
should  have  been  directly  represented  in  this 
action.  They  would  have  been  heard,  had 
they  seen  fit  to  become  parties  hereto."  It 
is  true,  this  is  an  action  of  mandamus  for  the 
purpose  of  compelling  the  corporation  com- 
mission  to  increase  the  taxes  on  railroads. 
This,  I  admit,  they  have  the  power  to  do, 
but  the  railroads  have  no  such  power.  They 
cannot  levy  or  assess  taxes,  and  It  seems  to 
me  they  would  have  been  improper  parties  to 
this  action.  And  it  also  seems  to  me  that  It 
is  sufficiently  imderstood  that  the  Interests 
of  the  railroads  are  Involved  In  this  action. 
It  will  be  seen  that  the  act  of  1899  taxed 
everything  that  Is  taxed  by  the  act  of  1901, 
including  franchises.  So  it  Is  not  a  question 
of  omission  to  tax,  and  whether  the  legisla- 
ture had  the  right  to  do  this;  that  Is,  omit  to 
tax  the  franchise.  It  has  not  done  so,  and 
the  question  Is,  was  it  the  duty  of  the  com- 
missioners In  1901  to  assess  the  franchise 
separately  from  the  property  of  the  railroad 
companies? 

The  constitution  of  the  state  does  not  re- 
quire the  franchise  to  be  taxed.  Article  5,  § 
3,  of  the  constitution,  is  as  follows:  "Laws 
shall  be  passed  taxing,  by  uniform  rule,  all 
monies,  credits,  Investments  in  bonds,  stocks. 
Joint  stock  companies  or  otherwise;  and  also 
all  real  and  personal  property  according  to  Its 
tme  value  in  money.  The  general  assembly 
may  also  tax  trades,  professions,  franchises 
and  Incomes  provided  that  no  Income  shall 
be  taxed  when  the  property  from  which  the 
bieome  is  derived  is  taxed."  It  therefore  ap- 
pears that  there  Is  no  constitutional  provision 
requiring  the  legislature  to  tax  franchises. 
This  to  admitted  in  the  opinion  of  the  court. 
We  have  seen  they  were  taxed  by  the  act  of 
1899,  but  If  they  had  not  been,  this  would 
have  given  the  plaintiff  no  right  of  action. 
It  is  admitted  that  the  legislature  of  1901 
did  not  Increase  the  subjects  of  taxation; 
that  franchises  were  taxed  by  the  act  of  1899; 
and  the  only  thing  contended  for  by  the 
plaintiff  Is  that  the  franchises  are  to  be  as- 
sessed separately  from  the  property  of  the 
rallroadB,  which  he  alleges  has  not  been  done, 
and  this  allegation  Is  admitted  by  the  de- 
fendants. It  is  true,  the  plaintiff  contends 
tliat.  If  this  had  been  done,  it  would  have 
shown  these  franchises  to  be  "worth,  ap- 
proximately, one  hundred  and  eight  millions 
of  dollars";  that  is,  a  property.  Including  the 
franchises,  now  assessed  at  $42,000,000, 
would  have  been  Increased  to  more  than  three 
times  its  present  assessed  value.  The  plain- 
tiff offered  no  evidence  to  support  this  con- 
tention, and,  to  my  mind,  the  contention  Is 
erroneous,  and  I  cannot  accept  it  as  tme 
without  any  evidence  to  support  it.  My  own 
mind  rejects  this  contention,  and,  besides,  I 
cannot  accept  It  without  finding  that  the  rail- 
road commissioners  were  either  too  stupid  to 
discharge  their  duty,  or  too  corrupt  to  be 


worthy  to  hold  their  position,  as  the  plaintiff 
alleges  that  the  commissioners  had  reliable 
Information  of  facts  that  would  have  led  to 
this  result  I  do  not  believe  that  the  commis- 
sioners are  either  stupid  or  dishonest. 

The  act  of  1901  was  not  a  new  act— not 
original  legislation.  It  was  only  amendatory 
of  the  act  of  1899,  and  the  act  of  1901  ef- 
fected substantially  but  two  changes  in  the 
act  of  1890;  and  these  are  the  manner  of 
assessing  the  property  for  taxation,  and  the 
time  when  this  new  method  of  assessment 
shall  go  Into  effect.  As  to  the  manner  of 
assessing  the  property  under  the  act  of  1901, 
there  Is  no  controversy.  The  only  contro- 
versy is  as  to  when  this  new  mode  of  as- 
sessment goes  into  effect  Upon  examina- 
tion It  will  be  seen  that  section  48  of  the 
Acts  of  1901  is  section  48  of  the  Acts  of 
1899,  and  that  section  50  of  the  Acta  of  1901 
Is  section  45  of  the  Acts  of  1809,  with  only 
one  change  which  Is  necessary  to  be  stated 
and  considered  in  order  to  determine  this 
controversy,  as  I  think.  Section  48  of  the 
Acts  of  1899  is  as  follows:  "The  president, 
secretary,  superintendent  or  other  principal 
accounting  officer  within  this  state,  of  every 
telegraph  and  railroad  company,  wheth'er  in- 
corporated by  any  law  of  this  state  or  nnt, 
shall  return  to  the  said  commissioners  for 
assessment  and  taxation,  verified  by  the  oath 
or  affirmation  of  the  officer  making  the  re- 
turn, all  the  following  described  property  be- 
longing to  such  corporation,  on  the  first  day 
of  June  of  each  year,  within  this  state,"— 
then  naming  the  same  property  and  subjects 
of  taxation  that  are  named  in  section  48  of 
the  act  of  1901.  Section  48  of  the  Acts  of  1901 
is  as  follows:  "The  president,  secretary,  su- 
perintendent or  other  principal  accounting 
officers  within  this  state  of  every  railroad, 
telegraph,  telephony,  street  railway  compa- 
nies, whether  incorporated  by  the  laws  of  this 
state  or  not  shall,  at  such  dates  as  real  es- 
tate is  required  to  be  assessed  for  taxation, 
return  to  said  commissioners  for  assessment 
and  taxation,  verified  by  the  oath  or  affirma- 
tion of  the  officer  making  the  return,  all  the 
following  described  property  belonging  to 
such  corporations  within  this  state,"— then 
describing  the  articles  subject  to  taxation; 
being  substantially  the  same  as  In  section 
43,  Acts  1899;  changing  "June  of  each  year," 
in  the  act  of  1899,  to  such  time  as  real  es- 
tate shall  be  required  to  be  listed  for  taxa- 
tion in  the  act  of  1901.  By  every  rule  of  in- 
terpretation known  to  the  law,  these  two  acts 
—that  of  1800  and  that  of  1901— must  be  con- 
sidered together.  The  language  and  meaning 
of  the  act  of  1809  must  first  be  determined, 
and  then  the  language  used  in  the  act  of 
1901;  and,  if  the  act  of  1901  differs  frim 
the  act  of  1809,  in  what  respect;  and  then 
determine  what  Is  the  meaning  of  the  act 
of  1901.  There  has  been  a  change  in  the 
language  of  the  two  acts,  which,  in  my  opin- 
ion, materially  affects  and  changes  their 
meaning.     It  would  have  been  folly  in  the 
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legislature  of  1901  to  have  changed  the  lan- 
guage In  section  43  of  the  Acts  of  1899,  un- 
less It  had  Intended  to  change  the  meaning 
of  section  43  of  the  act  of  1889,  when  the 
legislature  of  1901  re-enacted  section  43  in 
every  other  substantial  part  Section  43, 
Acta  1899,  provides  that  said  property  shall 
be  returned  "to  said  commissioners  for  as- 
sessment and  taxation  *  *  *  on  the  first 
day  of  June  of  each  year."  This  Is  plain, 
unmistakable  language  that  the  assessment 
and  taxation  should  be  every  year.  Section 
48,  Acts  1901,  re-enacth)g  section  43  of  the 
act  of  1899  in  other  respects,  uses  this  lan- 
guage in  lieu  of  the  "first  day  of  June  of 
each  year":  "shall  at  such  dates  as  real  es- 
tate is  required  to  be  assessed  for  taxation, 
return  to  said  commissioners  for  assessment 
and  taxation,  verified  by  the  oath  or  affirma- 
tion of  the  officer  making  the  returns,  all 
the  following  property,"  etc.  Reading  and 
construing  these  sections  together,  it  is  mani- 
fest—Indeed, to  my  mind,  "it  is  perfectly 
clear"— that  these  franchises  were  not  in- 
tended to  be,  and  are  not  to  be,  assessed 
for  taxation  nntll  1903.  If  it  was  Intended 
they  should  be  assessed  each  year,  why  was 
this  language  already  In  section  43  of  the 
Acts  of  1899  changed  in  the  act  of  1901  so 
as  to  read,  "shall  be  assessed  for  taxation 
at  such  dates  as  real  estate  Is  requh-ed  to  be 
assessed  for  taxation"?  It  will  be  noted  that 
the  language  used  In 'section  43,  Acts  1899, 
and  In  section  48,  Acts  1901,  Is  not  only  that 
the  officers  therein  named  shall  make  re- 
turns of  the  property  therein  named,  but  it 
shall  be  made  by  them  "for  the  purpose  of 
assessment  and  taxation."  This  language  Is 
not  used  in  either  of  the  other  sections  quot- 
ed and  relied  on  in  the  opinion  of  the  court 
In  those  It  Is  provided  that  the  officers  shall 
make  returns.  Section  49  of  the  act  of  1901 
Is  the  same  In  substance,  if  not  in  very 
words,  as  section  44  of  the  act  of  1899,  in- 
cluding the  reference  to  section  1959  of  the 
Code.  Section  50  only  provides  for  the  man- 
ner of  assessment,  and  has  no  reference  to 
the  time  when  the  assessment  shall  be  made. 
As  to  this,  the  time  of  assessment  depends 
upon  section  48,  Acts  1901,  construed  in  the 
light  of  section  43,  Acts  1899.  If  the  lan- 
guage of  section  48,  Acts  1901,  Is  to  prevail, 
and  the  assessment  Is  to  take  place  when 
real  estate  is  required  to  be  assessed  for 
taxation,  this  assessment  will  be  In  1903,  as 
that  will  be  the  time,  under  former  legisla- 
tion, when  such  assessments  will  take  place. 
But  the  Acts  of  1901,  c.  7,  t  12,  expressly 
provides  that  such  assessments  shall  take 
place  hi  1003. 

It  seems  to  me  that  by  every  rule  of  con- 
struction, without  any  aid  outside  of  the 
statute.  It  should  be  held  that  there  should 
be  no  new  assessment  of  these  franchises, 
for  the  purpose  of  taxation,  until  1903.  But 
If  the  act  Itself  does  not  plainly  show  that 
no  new  assessment  of  these  franchises  Is  to 
be  made  until  1903,  it  would  seem  that  the 


act,  taken  in  connection  with  the  governor's 
message,  puts  it  beyond  all  doubt.    The  leg- 
islature of  1901   was  dected  at  the  same 
time  Gov.  Aycock  was  elected,  and  was  com- 
posed of  more  than  two-thirds  of.  his  political 
friends.    This  being  so,  on  the  1st  of  Feb- 
ruary he  transmitted  to  the  legislature  the 
special  message  set  out  in  defendant's  an- 
swer, and  quoted  In  the  opinion  of  the  court 
This   message    commences   as   follows:      "I 
transmit  herewith  the  second  annual  report 
of  the  North  Carolina  corporation  commis- 
sion.   You  will  observe  from  said  report  that 
the  cases  known  as  the  'Railroad  Taxation 
Cases,'  pending  In  the  circuit  court  of  the 
United   States  for  the   Eastern  district   of 
North  Carolina,  have  been  compromised  and 
settled.     Under  the  provisions  of  law,   the 
corporation  commission  In  1899  assessed  the 
property  of  the  Atlantic  Coast  Line  at  $12,- 
885,775,   the  Southern   Railway  at  $14,713,- 
850,  and  the  Seaboard  Air  Line  at  $7.980,24o; 
making   a   total   assessment  of   $35,579,870, 
which  was  a  total  increase  on  the  three  sys- 
tems over  the  assessment  of  1898  of  $9,022,- 
678.    The  assessment  of  three  systems  named 
In  1900  was  $36,373,382."    The  message  fur- 
ther states  that  the  railroads  were  unwilling 
to  pay  this  Increased  assessment  of  $9,022,- 
678,  and  were  resisting  its  payment  In  the 
federal  courts.     But  finally  they  agreed  to 
pay  It  provided  the  assessment  should  not 
be  increased  until  1903;  and,  Inasmuch  as  it 
was  costing  the  state  as  much  as  $20,000  a 
year  to  carry  on  this  litigation  with  these 
railroads,  the  proposed  compromise  was  ac- 
cepted by  him  (the  governor)  imder  the  ad- 
vice of  his  counsel.    He  then  says  that  he 
considers  this   settlement  Just,   and  recom- 
mends its  ratification  by  the  legislature,  and 
says,  "If  such  a  law  shall  be  passed,   the 
railroads  will  not  be  again  assessed  until 
1903."    It  Is  contended  in  the  opinion  of  the 
court  that  this  message  la  ambiguous  and  un- 
certain   as    to    what   It   recommends.      But 
whether  there  is  ambiguous  language  con- 
tained in  It  or  not  there  Is  not  and  cannot 
be,  any  ambiguity  In  the  closing  sentence  In 
the  recommendations  (though  not  In  the  mes- 
sage), which  says  If  such  a  law  Is  passed 
"the  railroads  will  not  again  be  assessed  for 
taxation  until  1903."    This  message  was  sent       ' 
to  the  legislature  the  Ist  of  February,  and       ' 
the  act  under  consideration  was  imssed  and      ' 
ratified   on   the   15th   of   March    following, 
changing  the  language  from  "each  year"  to 
such  time  as  "real  estate  shall  be  reqnlrfrd 
to  be  assessed  for  taxation."     The  opinion 
of  the  court  does  not  admit  that  the  mes- 
sage militates  against  the  construction  con- 
tended for  by  the  plahitlfif  and  adopted  by      ' 
the   court   but   for  some  reason   the   court       ' 
undertakes  to  show  that  Its  consideration  as 
a  means  of  interpretation  is  Incompetent  and 
improper.     But  I  propose  to  show  by  hl;;h       i 
authority  that  its  consideration  is  not  only 
competent  but  proper. 
It  is  the  spirit  and  purpose  of  the  act  that      i 
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{Ivea  It  life,  and  Is  to  be  obsarred  and  con- 
trol in  Its  construction,  if  tbis  can  be  ascer- 
tained, -wbere  tbere  la  doubt  as  to  tbe  mean- 
ing of  tbe  language  used,  unless  sucb  in- 
tention conflicts  witii  provisions  and  require- 
ments of  tbe  constitution.  In  sncb  cases, 
to  carry  out  tbe  supposed  or  ascertained  in- 
tent, tbis  intent  will  bave  to  yield  to  tbe 
higber  law,  if  in  conflict  witb  the  constitu- 
tion, as  bi  Wilson  v.  Jordan,  121  N.  C.  685, 
33  S.  B.  139;  Wood  ▼.  Bellamy,  120  N.  C. 
212.  27  a  E.  113.  But  nothing  of  that  Itind 
appears  In  tbis  case  to  interfere  with  tbe 
court's  ascertaining  tbe  meaning  of  tbe  act; 
and  nothing  could  be  more  pertinent  for  that 
purpose  than  the  message  of  Got.  Aycock 
to  tbe  legislature  of  1901,  for  reasons  I  have 
SHy&n,  and  the  legislation  passed  in  pursu- 
ance thereof,  as  we  must  suppose  tbis  act 
was.  It  is  said  by  Kndlich  on  tbe  Interpre- 
tation of  Statutes  (section  27):  "Lord  Coke's 
Bnle.  Tbe  literal  construction  then  has,  In 
general,  but  a  prima  facie  preference.  To 
arrlTe  at  the  real  meaning,  it  is  always  nec- 
essary to  take  a  broad,  general  view  of  tbe 
act,  so  as  to  get  an  exact  conception  of  its 
aim,  scope,  and  object.  It  Is  necessary,  ac- 
cording to  Lord  Coke,  to  consider:  First, 
what  was  tbe  law  before  tbe  act  was  pass- 
ed; second,  what  was  the  mischief  or  de- 
fect for  which  tbe  law  bad  not  provided; 
and,  fonrth,  tbe  reason  of  tbe  remedy.  Accord- 
ing to  another  authority  the  true  meaning  is 
to  be  found  not  merely  from  the  words  of 
tbe  act,  but  from  tbe  cause  and  necessity 
of  its  being  made,  from  a  coi^parison  of  its 
several  parts,  and  from  extraneous  circum- 
stances or  by  au  examination  of  and  com- 
parison of  tbe  doubtful  words  witb  tbe  con- 
text of  tbe  Ian,  considering  tbe  reason  and 
spirit  and  tbe  inducing  cause  of  its  enact- 
ment. Tbe  true  meanmg  of  any  passage  is 
to  be  found  not  merely  iu  the  words  of  that 
passage,  but  In  comparing  it  witb  every  oth- 
er pan  of  tbe  law,  ascertaining  also  what 
were  the  circumbtances  with  reference  to 
which  tbe  words  were  used,  and  what  was 
tbe  object  appearing  from  tliose  drcumstan- 
ceit  wblcb  tbe  legislature  had  in  view,  and 
what  were  the  causes  and  occasion  of  tbe 
passage  of  the  act,  and  tbe  purpose  Intended 
to  be  accomplished  by  it.  In  tbe  light  of  the 
circumstances  at  tbe  time,  and  the  necessity 
of  its  enactment."  And  to  the  same  effect 
are  sections  29  and  30.  The  same  doctrine 
is  laid  down  In  Black  on  Interpretation  of 
Laws  (chapter  7,  {{  86,  87),  and  in  fact  in 
ail  tbe  works  on  this  subject  that  I  bave 
been  able  to  examine.  But  I  will  not  con- 
sume tbe  time  of  tbe  court  by  making  fur- 
ther quotations.  I  take  it '  that  these  au- 
thorities have  fully  sustained  me  in  referring 
to  the  message  of  Gov.  Aycock,  which  gives 
tbe  reason  and  the  object  for  changing  tbe 
statute  of  1899,  which  provided  for  an  as- 
sessment for  taxation  every  year,  to  a  pro- 
vision for  an  assessment  for  the  purposes  of 
taxation,  when  it  is  required  that  real  estate 
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shall  be  assessed  for  the  purposes  of  taxa- 
tion. 

It  is  admitted  in  the  opinion  of  tbe  court 
that  the  governor  and  legislature  had  the 
right  to  compromise  with  railroads,  but  it  is 
contended  tliat  tbere  was  no  compromise. 
The  governor  says  there  was  a  compromise, 
and  I  must  believe  be  luiew  whether  tbere 
f«as  a  compromise  or  not,  and  I  do  not  be- 
lieve be  would  bave  said  tbere  was  if  tbere 
bad  not  been.  I  do  not  understand  tbe  court 
to  say,  or  even  to  intimate,  that  the  governor 
would  say  what  was  not  so  if  he  knew  it, 
but  that  be  does  not  know  a  compromise 
when  be  sees  it;  that  he  only  claims  that 
tbere  was  something  over  $9,000,000  a  year 
involved  in  tbe  controversy,  which  tbe  roads 
yielded  upon  condition  that  tbeb'  property, 
tbe  assessment  of  which  had  increased  $9,- 
000,000  since  1898,  should  not  be  assessed 
for  taxation  again  until  1903.  Tbe  court 
seems  to  think  this  was  no  compromise,  be- 
cause the  plaintiff  has  alleged  that  the  fran- 
chises alone  are  worth  approximately  ?108,- 
000,000,  without  offering  one  particle  of  evi- 
dence to  support  this  disputed  allegation, 
and  wblcb  seems  to  me  to  be  large  enough 
to  fall  of  its  own  weight  But  if  tbe  gov- 
ernor and  the  legislature  bad  tbe  right  to 
enter  into  tbif  compromise,— and  this  is  ad- 
mitted in  the  opinion  of  the  court,— and  there 
was  no  fraud  in  it,  I  do  say  that  I  think 
good  faith  requires  that  it  should  be  kept.  . 
I  do  not  understand  it  to  be  our  duty  to 
revise  this  action  of  the  governor  and  legis- 
lature, and  whether  they  made  a  good  com- 
promise or  not  is  not  for  this  court  to  say. 
It  may  not  have  been  a  good  compromise, 
but,  if  there  was  no  fraud  in  the  transac- 
tion, I  do  not  consider  that  this  court  has 
any  right  to  revise  their  action. 

In  tbe  opinion  of  tbe  court  tbe  question  is 
asked,  "Will  it  be  contended  that  a  fran- 
chise is  real  estate?"  I  might  ask  if  it  is 
contended  that  for  the  purpose  of  taxation  a 
franchise  is  personal  property?  If  It  Is  per- 
sonal property,  it  is  already  taxed,  as  tbe 
constitution  requires  the  legislature  to  pass 
laws  taxing  all  property,  personal  and  real, 
by  a  uniform  rule,  and  the  legislature  has 
done  this.  But  it  is  manifest  that  a  fran- 
chise is  not  considered  property  for  tbe  pur- 
poses of  taxation  in  the  constitution.  If  It 
bad  been  so  considered,  it  would  not  have 
been  classed  among  trades  and  professions, 
which  the  legislature  might  or  might  not 
tax,  at  its  option.  It  is  thus  seen  that  if 
tbe  legislature  does  tax  a  franchise,  it  taxes 
it  as  it  would  a  profession  or  trade,  and 
not  as  property.  It  is  taxed  as  a  lawyer 
and  doctor  are  taxed  for  practicing  their 
professions.  There  cannot  be  anything,  in 
my  opinion,  in  the  argument  advanced  in 
the  opinion  of  the  court,— that  another  legis- 
lature will  assemble  before  1903,  and  tbe  leg- 
islature of  1901  knew  they  could  not  pass 
a  law  that  the  next  legislature  could  not 
repeal,  and  that  it  cannot  be  supposed  they 
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would  bare  been  guilty  of  the  vain  thing  of 
attempting  to  do  so.  If  tliey  have  passed 
such  a  law,  then  It  Is  passed,  whether  It 
was  a  vain  thing  or  not  But  I  maintain 
that  they  have  not  done  a  vain  thing  by 
attempting  to  forestall  the  succeeding  legis- 
lature. The  succeeding  legislature  does  not 
assemble  until  1903,  and  the  new  mode  of 
assessment  goes  Into  efTect  that  year  with- 
out any  further  legislation.  It  Is  true,  the 
legislature  may  repeal  this  act,  and  restore 
the  old  mode  of  assessing  franchises  and 
property  ail  together,  but  I  do  not  under- 
stand that  Is  what  the  plaintier  wants. 
It  Is  said  in  the  opinion  of  the  court  that: 
"Great  stress  is  laid  upon  the  fact  that  sec- 
tion 48  of  the  act  of  1901,  which  is  substan- 
tially a  re-enactment  of  section  43  of  the  act 
Of  1809,  changes  the  latter  section  by  omitting 
the  words  'on  the  first  day  of  June  of  each 
year,'  and  Inserting  the  words  'at  such  dates 
as  real  estate  is  required  to  be  assessed  for 
taxation.'  From  this  It  Is  argued  that  the  leg- 
Mature  Intended  that  franchises  should  be 
assessed  for  taxation  only  once  In  four  yean, 
like  real  estate,  and  therefore  should  not  be 
assessed  until  1903.  The  fallacy  of  this  argu- 
ment lies  in  the  fact  that  section  48  of  the 
act  of  1901  and  section  43  of  the  act  of  1889 
are  both,  by  their  express  terms,  limited  to 
the  tangible  or  physical  property  of  the  rail- 
roads, and  do  not  pretend  to  relate  to  the  as- 
sessment of  the  franchise." 

If  I  understand  the  above-quoted  para- 
graph. It  Is  a  virtual  admission  that  "tangible 
or  physical  property  is  not  to  be  assessed 
for  taxation  until  1903.  To  my  mind  It  is 
susceptible  of  no  other  construction.  It  ad- 
mits that  the  statute  of  1899  has  been  chan- 
ged from  "the  first  day  of  June  of  each  year" 
to  read  as  follows:  "at  such  date  as  real  estate 
Is  required  to  be  assessed  for  taxation."  And 
It  Is  not  denied  that  section  12  of  the  act  of 
1901  fixes  that  time  In  1003.  But  it  is  ar- 
gued that  this  change  only  applies  to  "tangi- 
ble or  physical"  property,  as  the  word  "fran- 
chise" Is  not  mentioned  In  either  section  43 
of  the  act  of  1809,  nor  in  section  48  of  the  act 
of  1901.  This  argument,  if  true,  would  make 
the  "tangible  or  physical"  property  of  the 
railroads— that  is,  everything  they  own,  ex- 
cept franchises— assessed  for  taxation  In  1903 
and  every  four  years  thereafter,  but  that 
franchises  must  be  assessed  for  taxation 
every  year.  If  that  proposition  can  be  main- 
tained, I  admit  that  I  have  neither  the  power 
to  comprehend  language,  nor  to  construe  the 
same.  It  is  not  denied  that  section  60  of  the 
act  of  1901,  as  did  section  45  of  the  act  of 
1889,  provides  for  making  reports  to  the  com- 
missioners. These  reports  are  to  enable  them 
to  make  the  reports  they  are  required  to 
make  to  the  governor  and  the  county  commis- 
sioners, and  not  for  the  purpose  of  assess- 
ments for  taxation,  as  It  is  stated  t6  be  In 
section  43  of  the  act  of  1809  and  section  48 
of  the  act  of  1901.  The  property  nnd  fran- 
<>btsos  of  the  railroads  are  taxed  under  the 


act  of  1889  (section  45),  as  Is  admitted  In 
the  opinion  of  the  court,  and  this  assessment 
is  continued  to  1903;  and  rep<»rts  of  such 
taxes  have  to  be  made  to  the  governor  and 
the  board  of  county  commissioners,  that  they 
may  levy  the  county  taxes.  These  are  the 
purposes  for  which  the  reports  mentioned  in 
section  49  and  section  50  are  to  be  made  to 
the  corporation  commission. 

In  my  opinion,  the  Judgment  appealed  from 
should  be  affirmed.  OOOK,  J.,  concurs  In  this 
dissenting  opinion. 

This  was  written  as  a  dissenting  opinion 
to  the  opinion  of  DOUGLAS,  J.,  which  was 
written  as  the  opinion  of  the  court.  It  ex- 
presses my  views  of  the  case,  and  Is  now  filed 
as  a  concurring  opinion  to  the  opinion  of 
MONTGOMERY,  J.  I  concur  in  the  conclu- 
sion at  which  he  arrives,— that  there  was  "no 
error  in  the  action  of  the  Judge  In  dismiss- 
ing the  action."  COOK,  J„  now  concurs  in 
this  as  a  concurring  opinion. 

DOUGIAS,  J.  (dissenting),  nils  is  an  ac- 
tion for  mandamus,  heard  upon  the  verified 
complaint  and  answer,  to  the  latter  of  which 
Is  attached  the  message  of  Gov.  Aycock. 
These  papers  are  as  follows: 

"The  plalntlCT  complains  of  the  defendant, 
and  alleges: 

"(1)  That  Franklin  McNeUl,  Samuel  L. 
Rogers,  and  D.  H.  Abbott  are  the  duly  con- 
stituted members  of  the  North  (Carolina  cor- 
poration commission,  and  are^  and  have  been 
since  1899,  exercising  the  duties  of  said  office. 

"(2)  That  by  virtue  of  section  47,  c.  7,  of 
the  Public  Laws  of  1901,  the  said  North  Caro- 
lina corporation  commission  is  constituted  a 
board  of  appraisers  and  assessors  for  rail- 
road, telegraph,  telephone,  street  railway,  ca- 
nal, and  steamboat  companies,  and  otb»  com- 
panies exercising  the  right  of  eminent  do- 
main, and  Is  required  by  law  to  assess  the 
property  of  said  companies  for  taxation. 

"(3)  That  the  defendants,  as  members  of 
the  said  North  Carolina  corporation  commis- 
sion, have  failed  and  refused  to  assess  for 
taxation,  and  determine  the  value  of,  the  In- 
tangible property  of  the  railroad  companies  In 
this  state,  to  wit,  the  franchises,  separately 
from  the  assessment  of  the  tangible  property, 
as  they  are  directed  to  do  by  sections  43  and 
50  of  chapter  7  of  the  Public  Laws  of  1901,  and 
have  failed  and  refused  to  attempt  to  make 
such  valuation  and  assessment,  and  have  fail- 
ed and  refused  to  determine,  or  to  attempt  to 
determine,  the  market  value  of  the  capital 
stock,  certificates  of  indebtedness,  bonds,  and 
other  securities  of  said  companies  In  their 
assessment  of  the  properties  of  said  compa- 
nies. 

"(4)  That  he  is  Informed  and  believes,  and 
avers,  that  said  corporation  commission  Is  in 
possession  of  reliable  evidence  to  the  effect 
that  the  market  value  of  the  capital  stock, 
certificates,  bonds,  and  other  securities  of 
the  railroad  companies  in  this  state  Is  as 
much  as  one  hundred  and  fifty  millions  of 
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donara.  The  value  of  tbe  tangible  or  physic- 
al ikroperty  of  said  companies  Is  found  by 
Bald  commission  to  be  about  forty-two  mil- 
lions of  dollars,  so  that  the  assessment  of  the 
said  franchises  as  above  set  out,  and  as  the 
law  directs,  would  And  the  value  thereof  to 
be  approximately  one  hundred  and  eight  mil- 
lions of  dollars,  which  It  is  the  duty  of  said 
commission  to  assess  for  taxation  In  this 
state  in  addition  to  their  assessment  of  the 
said  physical   property. 

"(5)  That  the  plaintiff  is  a  citizen  and  tax- 
payer of  this  state,  with  his  residence  in  tbe 
county  of  Washington,  and  Is  also  sheriff  of 
said  county,  and  is  therefore  interested  in 
this  action. 

"(6)  That  he  has  demanded  of  tbe  said 
Ftanldln  McNeill,  Saml.  L.  Rogers,  and  D.  H. 
Abbott  that  they  proceed  to  perform  the  duty 
set  out  In  section  3;  that  they  still  refuse  to 
do  BO  without  legal  or  Just  excuse. 

"Wherefore  he  prays  that  a  peremptory 
writ  issue  from  this  court  to  the  said  com- 
missioners, commanding  them  to  proceed 
without  delay  to  assess,  and  make  due  return 
thereof,  the  said  franchises,  and  to  so  perform 
their  official  duties  as  above  set  out,  and  as 
defined  in  section  50,  c  7,  Pub.  Laws  1901, 
and  to  perform  such  other  and  further  duties 
as  may  be  necessary  to  that  end." 

"The  defendants,  answering  the  complaint 
of  the  plaintiff,  say: 

"(1)  That  imragraph  1  of  the  plalntiflTs 
complaint  is  true. 

"(2)  That  paragraph  2  of  the  plalntltrs  com- 
plaint is  true. 

"(3)  That  the  facts  set  forth  In  paragraph  3 
of  the  plaintiff's  complaint  are  not  true,  ex- 
cept that  the  defendants  have  not  determined 
the  value  and  assessed  for  taxation  the  in- 
tangible property  of  railroad  companies  In 
this  state,  to  wit,  the  franchise,  separately 
from  the  assessment  of  the  tangible  property. 
Defendants  deny  that  it  was  made  their  duty 
so  to  do  by  sections  43,  50,  c.  7,  Pub.  Laws 
1901,  or  any  other  law,  as  they  are  advised 
and  believe. 

"(4)  That  paragraph  4  of  the  plalntlfTs  com- 
plaint is  not  true. 

"(5)  That  paragraph  6  of  the  plaintiff's  com- 
plaint is  true,  as  defendants  are  informed 
and  believe. 

"(6)  Answwlng  paragraph  6,  defendants  ad- 
mit that  they  received  a  letter  purporting 
to  be  written  by  plaintiff,  by  H.  S.  Ward, 
attorney,  which  was  dated  August  SI,  lUOl, 
and  was  received  by  defendants  September 
2,  1901,  demanding  that  defendants  assess 
the  tangible  and  Intangible  property  of  rail- 
roads separately,  but  defendants  deny  that 
they  refused  to  comply  with  such  demand 
without  legal  or  Just  excuse.  Answering  fur- 
ther, defendants  allege,  as  they  are  advised 
and  believe,  that  plaintiff  has  no  right  to 
make  such  demand.'  The  defendants,  further 
answering  the  complaint  of  the  plaintiff,  al- 
lege, as  they  are  advised  and  believe,  that  they 
have  discharged  the  duties  required  of  them 


by  law  In  the  matter  of  tbe  assessment  of 
railroad  property,  and  that  on  the  30th  day 
of  July,  1001,  they  certified  to  the  auditor  of 
the  state  and  to  the  chairman  of  the  boards 
of  coimty  commissioners  of  the  several  coun- 
ties in  North  CJiroIina  Interested  therein  the 
assessment  upon  which  state,  county.  And 
town  taxes  should  be  computed,  and  that 
they  are  Informed  and  believe  that  the  rail- 
road companies  have  paid  their  state  taxes 
thereon,  and  that  the  county  and  school  taxes 
have  been  computed  in  accordance  therewith, 
and  entered  upon  the  tax  duplicate  of  the 
said  counties,  and  that  said  tax  duplicates 
are  now,  or  should  be,  In  the  hands  of  the 
sheriff  or  tax  collectors  for  collection;  that 
these  defendants  did  not  make  a  separate  as- 
sessment of  the  tangible  and  Intangible  prop- 
erty of  the  railroad  companies  for  the  year 
1001,  because,  as  hereinbefore  alleged,  they 
were  advised  and  believed  that  the  laws  of 
North  Carolina  did  not  require  them  to  do  so. 
Further  answering,  the  defendants  allege  that 
in  the  year  1809  they  assessed  the  value  of 
the  railroad  property,  including  franchises,  as 
required  by  law,  and  that  In  the  year  1900 
they  again  assessed  the  value  of  the  railroad 
property,  including  franchises,  at  the  same 
value  as  in  1890,  and,  in  accordance  with 
law,  they  adopted  the  assessment  for  1900 
(which  Is  the  same  as  the  assessment  for  1890) 
for  the  year  1901,  as  they  understood  and  con- 
strued the  law  to  direct;  that  these  defend- 
ants are  advised  and  believe  that  the  laws 
in  force  in  the  years  1800  and  1900,  and  for 
several  years  prlcw  thereto,  required  an  an- 
nual assessment  of  railroad  property,  but  that 
the  time  for  the  making  of  said  assessments 
by  the  provisions  of  section  48,  c.  7,  Laws 
1901,  was  postponed  to  'such  date  as  real 
estate  is  reqnh:ed  to  be  assessed  for  taxntlon,' 
which  time  is  fixed  by  said  chapter  7,  i  12, 
In  the  year  1003,  and  every  foiu'th  year  there- 
after; and  the  said  defendants  are  further 
Informed  and  believe  that  the  said  change  in 
the  time  for  the  assessment  of  railroad  prop- 
erty was  made  for  the  reason  communicated 
to  the  general  assembly  of  1901  by  the  mes- 
sage of  his  excellency  Governor  Aycock,  a 
copy  of  which  Is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  answer. 

"Wherefore  the  defendants  pray  the  judg- 
ment of  the  court  (1)  that  tbe  plaintiff's 
prayer  for  a  writ  of  mandamus  be  denied,  and 
that  bis  action  be  dismissed;  (2)  for  their 
costs  In  this  behalf  incurred,  to  be  taxed 
by  the  clerk  of  this  court." 

Exhibit  A  "To  the  Honorable  the  General 
Assembly:  I  transmit  herewith  the  second 
annual  report  of  the  North  Carolina  corpora- 
tion commission.  You  will  observe  from  said 
report  that  the  cases  known  as  the  llailroad 
Taxation  Cases,'  pending  in  the  circuit  court 
of  the  United  States  for  the  Eastern  district 
of  North  Carolina,  have  been  compromised 
and  settled.  Under  the  provisions  of  law  the 
corporation  commission  In  1890  assessed  the 
property  of  the  Atlantic  Coast  Line  at  |12.- 
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885,775,  the  Soutbem  RaHway  at  $14,713,850, 
and  the  Seaboard  Air  Line  at  $7,980,246; 
making  a  total  assessment  of  $35,579,870, 
which  waa  a  total  Increase  on  the  three  sys- 
tems over  the  assessment  of  1898  of  $9,022,- 
678.  The  assessment  of  three  systems  named 
In  1000  was  $36,373,382.  In  a  short  time 
after  these  assessments  were  made  the  three 
systems-  named  secured  an  Injunction  from 
the  circuit  court  of  the  United  States  for  the 
Eastern  district  of  North  Carolina  restraining 
the  collection  of  taxes  on  the  assessment  over 
and  above  the  assessment  of  1898.  During 
the  pendency  of  these  suits  much  evidence 
was  taken  on  both  sides;  that  on  the  part 
of  the  railroads  tending  to  show  a  consider- 
able and  systematic  undervaluation  of  the 
other  property  of  the  state,  and  that  on  the 
part  of  the  state,  while  showing  undervalua- 
tion In  many  Instances,  tending  to  show  that 
the  imdervaluatlon  was  erratic,  and  not  sys- 
tematic. During  the  pendency  of  the  Investi- 
gation, and  while  evidence  was  being  taken 
at  Wilmington,  early  In  January  of  this  year, 
I  received  a  telegram  from  Hon.  H.  Q.  Con- 
nor, of  counsel  for  the  state  of  North  Carolina, 
asking  me  to  come  to  Wilmington.  Upon  my 
arrival  In  Wilmington,  I  found  that  proposi- 
tions of  settlement  were  being  discussed  be- 
tween those  representing  the  railroads  and 
those  representing  the  state.  The  railroads 
Insisted  upon  a  reduction  of  the  assessment 
made  In  1899,  but  were  willing  to  pay  on 
the  assessment  of  1900,  provided  their  assess- 
able property  should  not  again  be  assessed 
until  there  was  another  assessment  of  other 
property  in  the  state.  Upon  conference  with 
Chairman  McNeill,  of  the  corporation  c(»n- 
mlsslon,  Hon.  H.  G.  Connor  and  Col.  J.  W. 
Hinsdale,  representing  the  state,  we  came  to 
the  conclusion  that  no  abatement  In  the  as- 
sessment for  either  the  ye.ar  1899  or  1900 
could,  under  any  circumstances,  be  made. 
We  therefore  declined  to  assent  to  any  reduc- 
tlon  In  the  assessment  for  either  year,  but 
were  willing  that  the  property  of  the  railroads 
subject  to  assessment  should  only  be  assessed 
as  often  as  other  property  In  the  state  Is  or 
shall  be  assessed.  Upon  consideration,  those 
representing  the  railroad  comiMmies  decided  to 
accept  our  view  of  the  matter,  and  withdraw 
their  suits,  and  pay  the  taxes  assessed  against 
them  in  accordance  with  the  assessment  made 
by  the  corporation  commission  both  for  the 
years  ISOO  and  1900;  and  they  have  paid  into 
the  state  treasury  the  full  amount  of  taxes 
due  the  state,  to  wit,  $44,561,  and  are  now 
ready  to  pay,  as  soon  as  the  clerk  of  the  cor- 
poration commission  can  make  out  the  neces- 
sary statements,  $32,084  into  the  school  fund, 
and  $101,559  to  the  counties,  cities,  and  towns, 
aggregating  $178,244.  This  settlement  appears 
to  me  to  be  just,  and  I  therefore  recommend 
to  the  general  assembly  to  place  the  railroads, 
as  to  the  time  of  assessment  of  their  property, 
upon  terms  of  equality  with  all  other  assess- 
able property  in  the  state.  If  such  a  law 
shall  be  passed,  the  railroads  will  not  be  again 


assessed  until  1903.  There  are  many  good 
men,  I  am  aware,  who  would  have  prefer- 
red to  continue  the  litigation,  and  to  pass 
other  and  more  stringent  tax  laws  against  the 
railroads;  but  to  do  so  hivolves  continued 
litigation,  which  so  far  has  cost  the  state  $18,- 
273.25,  with  a  considerable  sum  still  due  for 
services  already  rendered,  and  which  cannot 
be  continued  at  less  than  the  cost  of  $20,000 
per  }-ear  to  the  state.  The  railroads  consti- 
tute a  considerable  and  valuable  part  of  the 
property  of  North  Carolina,  and  they  are  of 
great  Importance  in  Its  Industrial  development 
No  falr-mlndcd  man  desires  In  any  way  to 
hamper  their  growth  and  development.  On 
the  other  hand,  no  just  man  can  assent  to 
their  having  an  advantage  in  taxation.  They 
ought  to  bear  the  burdens  of  the  state  in  pro- 
portion to  their  ability  to  meet  them,  but  It  Is 
not  a  violation  of  this  rule  to  act  upon  the 
assessment  made  by  our  corporation  commis- 
sion, who  have  conscientiously  and  earnestly 
striven  to  do  justice  In  the  matter  of  taxation. 
In  the  settlement  of  a  lawsuit,  It  never  hap- 
pens, so  far  as  my  experience  and  observation 
go,  that  either  side  Is  perfectly  satisfied  with 
the  settlement;  but  It  Is  frequently  wiser  to 
settle  litigation  than  to  continue  It  I  am 
persuaded  that  this  Is  one  Instance  in  which 
it  would  be  wise,  both  for  the  state  and  the 
ralkoads,  to  come  to  an  agreement  It  rests 
with  the  general  assembly  to  carry  out,  or 
not,  the  terms  upon  which  the  settlement  has 
been  made.  The  question  is  no  longer  for  me, 
further  tlian  to  say  that,  In  my  Judgment, 
what  has  been  done  is  both  Just  and  wise. 
Charles  B.  Aycock.  By  the  governor:  P.  M. 
Pearsall,  Private  Secretary." 

The  following  are  the  sections  of  chapter 
7  of  the  Public  Laws  of  1901  whose  construc- 
tion Is  essential  to  the  determination  of  this 
action: 

"Sec.  48.  Railroads.  The  president,  secre- 
tary, superintendent,  or  other  principal  ac- 
counting ofBcers  within  this  state  of  every 
railroad,  telegraph,  telephone,  street  railway 
companies,  whether  Incorporated  by  the  laws 
of  this  state  or  not,  shall  at  such  dates  as 
real  estate  Is  required  to  be  assessed  for 
taxation,  return  to  the  said  commissioners 
for  assessment  and  taxation,  verified  by  the 
oath  or  afilrmatlou  of  the  ofllcer  making  the 
return,  all  the  following  described  property 
belonging  to  such  corporation  within  tbls 
state,  viz.,  the  number  of  miles  of  such  rail- 
road lines  in  each  county  In  this  state,  and 
the  total  number  of  miles  in  the  state,  in- 
cluding the  road-bed,  right-of-way  and  su- 
perstructures thereon,  main  and  side  tracks, 
depot  buildings  and  depot  grounds,  section 
and  tool  houses,  rolling  stock  and  personal 
property,  necessary  for  the  construction,  re- 
pairs or  successful  operation  of  such  rail- 
road lines.  Including  also,  tf  desired  by  the 
North  Carolina  corporation  commission,  Pull- 
man or  sleeping  cars  owned  by  them  or  op- 
erated over  their  lines. 

"Sec.  40.  Railroads.    The.  movable  proper- 
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t7  btionging  to  a  railroad  company  shall  be 
denominated  for  the  purpose  of  taxation, 
tolling  stock.'  Ev&rj  person,  company  or 
corporatloii.  owning,  constructing  or  operat- 
ing a  lailroad  in  this  state,  shall  (in  the 
month  of  June,  annually)  return  a  list  or 
tcbednle  to  the  commissioners,  which  shall 
contain  a  correct  detailed  Inventory  of  all 
the  rolling  stock  belonging  to  such  company, 
and  which  shall  distinctly  set  forth  the  num- 
ber of  locomotlTes  of  all  classes,  passenger 
cars  of  all  classes,  sleeping  and  dining  cars, 
express  cars,  horse  cars,  cattle  cars,  coal 
can,  platform  cars,  wrecking  cars,  pay  cars, 
liand  cars  and  all  other  kinds  of  cars  and  the 
ralne  thereof  and  a  statement  of  schedule 
as  follows:  (1)  The  amount  of  cajdtal  stock 
authorized  and  the  number  of  shares  Into 
trblch  such  capital  is  divided;  (2)  the  amount 
of  capital  stock  paid  up;  (3)  the  market  val- 
ne,  or  If  no  market  value,  then  the  actual 
valne  of  shares  of  stock;  (4)  the  length  of 
line  operated  in  each  county  and  total  in  the 
Ktate;  (5)  the  total  assessed  value  of  all  the 
tangible  property  in  the  state;  (6)  and  If 
desired  all  the  information  heretofore  acquir- 
ed to  be  annually  reported  by  section  1959 
of  the  Code.  Such  schedule  shall  be  made 
in  conformity  to  such  instructions  and  forms 
as  may  be  prescribed  by  the  commissioners 
and  with  reference  to  amounts  and  values, 
on  the  flrst  da;  of  June  of  the  year  for  which 
the  return  is  made. 

"Sec  50.  Tangible  and  Intangible  Proper- 
ty Assessed  Separatdy.  (a)  The  said  commis- 
sloneis  shall  first  determine  the  value  of 
the  tangible  property  of  each  division  or 
branch  of  such  railroad,  of  rolling  stock,  and 
all  other  physical  and  tangible  property. 
Tbis  value  shall  be  determined  by  a  due 
consideration  of  the  actual  cost  to  replace 
tlie  property,  with  a  just  allowance  for  de- 
preciation on  rolling  stock,  and  also  of  other 
conditions  to  be  considered  as  in  the  case  of 
private  property,  (b)  They  shall  then  assess 
tbe  value  of  the  franchise,  which  shall  be 
determined  by  due  consideration  of  the  gross 
earnings  as  compared  with  the  operating  ex- 
penses; and  particularly  by  consideration  of 
the  value  placed  upon  the  whole  property  by 
tbe  public  (the  value  of  the  physical  prop- 
erty being  deducted),  as  evidenced  by  the 
market  value  of  all  capital  stock,  certificates 
of  indebtedness,  bonds  or  other  securities, 
tbe  value  of  which  Is  based  upon  the  earn- 
ing capacity  of  the  property,  (c)  The  aggre- 
gate value  of  the  physical  or  tangible  prop- 
erty and  the  franchise,  as  thus  determined 
shall  be  the  true  value  of  the  property  for 
tbe  purpose  of  an  ad  valorem  taxation,  and 
sball  be  apportioned  in  the  same  proportion 
tbat  tbe  length  of  such  road  In  each  county 
bears  to  the  entire  length  of  such  division 
oc  branch  thereof;  and  the  commissioners 
shall  certify  to  the  chairman  of  the  county 
commissioners  and  the  mayor  of  each  city 
and  incorporated  town,  the  amount  appor- 
tioned to  his  county,  city  or  town,  and  the 


commissioners  shall  make  and  forward  a 
like  certificate  to  the  auditor  of  the  state. 
All  taxes  due  the  state  from  any  railroad 
company,  except  the  tax  imposed  for  school 
purposes,  shall  be  paid  by  the  treasurer  of 
each  company  directly  to  the  state  treasurer 
within  thii-ty  days  after  the  first  day  of 
July  of  each  year,  and  upon  failure  to  pay 
the  state  treasurer  as  aforesaid,  he  shall 
institute  an  action  to  enforce  the  same  In  tbe 
county  of  Wake  or  any  other  county  in 
which  such  railroad  Is  located  adding  there- 
to twenty-five  per  centum  of  the  tax.  Tbe 
board  of  county  commissioners  of  each  coun- 
ty through  which  said  raihx>ad  passes  shall 
assess  against  the  same  only  the  tax  imposed 
by  the  state  for  school  purposes  and  those 
imposed  for  county  purposes. 

"Sec.  51.  Railroads.  When  any  railroad  has 
part  of  its  road  in  this  state  and  part  there- 
of in  any  other  state,  the  commissioners  shall 
ascertain  the  value  of  railroad  track,  rolling 
stock,  and  all  other  property  liable  to  as- 
sessment by  the  corporation  commission  of 
such  company,  as  provided  in  the  next  pre- 
ceding section,  and  divide  it  in  the  propor- 
tion to  tbe  length  of  such  main  line  of  road 
In  this  state,  bears  to  the  whole  length  of 
such  main  line  of  road,  and  determine  tbe 
value  in  this  state  accordingly." 

The  court  below  denied  the  motion  for  a 
writ  of  mandamus,  and  dismissed  the  action. 
Plaintiff  appealed. 

The  above  is  the  statement  of  facts  on 
which  the  following  opinion  is  based: 

Tbe  vital  question  involved  In  this  action 
is  whether  the  railroad  corporations  in  this 
state  shall  pay  any  tax  upon  their  intangible 
property  before  the  year  1903.  The  form  of 
the  question  is  whether,  considering  the  legal 
relation  between  sections  48,  49,  and  50  of 
the  machinery  act  of  1901,  the  assessment 
of  the  intangible  property  contemplated  in 
section  50  can  be  made  before  the  next  as- 
sessment of  real  estate  belonging  to  private 
individuals.  Of  course,  if  the  intangible 
property  cannot  be  assessed,  the  taxes  there- 
upon Imposed  by  law  can  neither  be  collected 
nor  ascertained.  We  are  aware  of  the  great 
importance  of  this  case  to  the  railroads,  on 
the  one  hand,  and,  on  the  other,  to  the  state 
and  its  citizens;  and  we  would  have  pre- 
ferred that  the  parties  whose  real  Interests 
are  at  stake  should  have  been  directly  rep- 
resented in  this  action.  They  would  have 
been  heard,  had  they  seen  fit  to  become  par- 
ties hereto.  However,  we  must  decide  the 
case  as  It  is  brought  before  us,  and,  as  the 
questions  have  been  clearly  presented,  we 
find  no  substantial  difiiculty  In  their  determi- 
nation. This  is  suggested  to  us  by  the  con- 
tention of  the  defendant  that  this  action 
cannot  be  maintained  by  the  plaintiff,  but 
could  have  been  brought  only  by  some  officer 
of  the  state  upon  whom  is  imposed  the  legal 
duty  of  enforcing  its  laws  and  collecting  Its 
revenues.  It  Is  contended  that  the  action.  If 
proper,  should  have  been  brought  by  tbe 
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goTenor  or  the  attorney  general,  or  at  least 
by  leave  of  the  latter;  but  the  governor  has 
not  broaght  any  such  action,  while  we  find 
the  attorney  general  appearing  for  the  de- 
fendants.- We  do  not  mean  to  reflect  upon 
these  high  officers  In  the  slightest  degree, 
and  state  these  facts  merely  In  answer  to 
the  contention  of  the  defendants  that  they 
alone  could  act. 

It  is  true,  this  court  has  said  In  Russell  t. 
Ayei-,  120  N.  C.  180.  185,  27  S.  B.  133,  37  L. 
R.  A.  246,  "There  can  be  no  serious  question 
concerning  the  power  of  the  governor  to 
bring  an  action  of  the  nature  of  this  one," 
but  it  does  not  say  that  he  alone  can  bring 
It.  On  the  contrary.  It  cites  Carr  v.  Coke, 
116  N.  G.  223,  22  S.  E.  16,  28  L.  R.  A.  737,  47 
Am.  St.  Rep.  801,  where  the  opinion  of  the 
court  opens  with  the  following  statement: 
"The  plahitUT,  as  a  citizen  and  taxpayer  of 
the  state,  brings  this  action  against  the  de- 
fendant, as  secretary  of  state,  who,  by  virtue 
of  his  office,  is  the  custodian  of  all  acts  passed 
by  the  legislature,  or  which  purport  to  have 
been  passed,  whose  duty  It  Is  to  deliver  cer- 
tified copies  of  said  acts  to  the  public  printer 
for  publication."  It  Is  true,  In  that  case  the 
mandamus  was  refused  on  constitutional 
grounds,  but  the  right  of  the  plaintiff  to 
bring  the  action  In  his  private  capacity  was 
not  questioned.  It  does  not  appear  that  Ellas 
Carr,  "as  a  citizen  and  taxpayer,"  had  any 
greater  interest  in  the  result  of  that  action 
than  the  plaintiff  has  In  that  at  bar. 

At  the  threshold  of  this  opinion,  we  desire 
to  eliminate  whatever  contingent  Interest  the 
plaintiff  may  have  in  his  commissions  as 
sheriff,  and  to  place  our  decision  upon  the 
broad  ground  that  every  citizen  has  the  right 
to  demand  that  every  other  property  holder 
shall  pay  his  lawful  taxes.  This  doctrine  is, 
In  our  opinion,  founded  upon  reason  and  au- 
thority, and  Is  thoroughly  consistent  with  the 
highest  principles  of  public  policy.  In  High, 
Extr.  Leg.  Rem.,  the  learned  author  says  In 
section  431:  "When  the  question  Is  one  of 
public  right,  and  the  object  of  the  mandamus 
Is  to  procure  the  enforcement  of  a  public 
duty,  the  people  are  regarded  as  the  real 
party  In  interest,  and  the  relator  at  whose  in- 
stigation the  proceedings  are  instituted  need 
not  show  that  he  has  any  legal  or  special  In- 
terest In  the  result;  it  being  sufElcient  to 
show  that  he  is  a  citizen,  and  as  such  Inter- 
ested In  the  executI<Hi  of  the  laws."  This 
doctrine  is  sustained  by  a  decided  preponder- 
ance of  American  authority,  but  among  so 
many  eases  few  can  be  cited.  Among  those 
peculiarly  appropriate,  as  relating  directly 
to  taxation,  are  the  following,  selected  from 
different  states,  and  running  through  a  long 
period:  In  State  v.  Hamilton,  5  Ind.  310, 
where  a  mandamus  was  granted,  compelling 
the  county  auditor  to  return  railroad  prop- 
erty for  taxation,  the  court  says  on  page  319: 
"The  objection  has  been  made  that  this 
mandamus  could  not  issue  on  the  relation  of 
John  P.  Dunn,  auditor  of  state.    The  assess- 


ment of  the  taxes  for  state  purposes  is  a  mat- 
ter of  public  concern,  in  which  all  the  citizens 
of  the  state  are  Interested;  and  hence,  ac- 
cording to  the  case  of  Hamilton  v.  State  (lu 
this  court,  Nov.  term,  1852)  3  Ind.  452,  any 
citizen  of  the  state  might  have  been  the  re- 
lator. At  the  same  time,  it  was  peculiarly 
appropriate  that  the  prosecution  should  be 
upon  the  relation  of  the  auditor  of  state,  he 
being  the  officer  more  specifically  charged 
with  the  management  <^  the  finances  of  the 
state."  In  People  v.  Halsey,  37  N.  Y.  344. 
346,  the  court  says:  "The  vrvlt  of  manda- 
mus may,  In  a  proper  case,  and  In  the  ab- 
sence of  an  adequate  remedy  by  action,  issue 
on  the  relation  of  a  private  Individual,  to  re- 
dress a  wrong  personal  to  himself,  or  on  the 
relation  of  <Kie  who.  In  common  with  all 
other  citizens,  is  Interested  In  having  some 
act  done,  of  a  general  public  nature,  devolv- 
ing as  a  duty  upon  a  public  officer  or  body, 
who  refuse  to  perform  It  The  collection  of 
a  lax  legally  assessed,  In  which  all  the  in- 
habitants of  any  particular  division  of  the 
state  have  a  common  Interest,  is  an  instance 
of  this  character,  and  such  collection  may  be 
enforced  by  any  one  of  such  citizens."  And 
again,  on  page  348:  "Inasmuch  as  the  peo- 
ple themselves  are  the  plaintiffs  in  a  pro- 
ceeding by  mandamus.  It  Is  not  of  vital  im- 
portance who  the  relator  should  be,  so  long 
as  he  does  not  officiously  Intermeddle  In  a 
matter  In  which  he  has  no  concern.  The  of- 
fice which  a  relator  performs  Is  merely  the 
instituting  a  proceeding  In  the  name  of  the 
people,  and  for  the  general  benefit  The  rale, 
therefore,  as  it  is  sometimes  stated,  that  a 
relator  in  a  writ  of  mandamus  must  show 
an  individual  right  to  the  thing  asked,  must 
be  taken  to  apply  to  cases  where  an  Indi- 
vidual Interest  Is  alone  Involved,  and  not  to 
cases  where  the  Interest  is  common  to  the 
whole  community."  In  Ford  v.  Mayor,  84 
Oa.  213,  216,  10  S.  E.  732,  733,  In  an  action 
brought  by  "Ford  et  al.,  citizens,  freeholders, 
and  taxpayers  of  the  city  of  Cartersville," 
the  court  held  that  "if  the  mayor  and  alder- 
men have  illegally  exempted  the  waterworks 
company  from  taxation,  and  refuse  to  levy 
a  tax  upon  the  property  of  said  corporation, 
the  citizens  can  compel  them  to  do  so  by  writ 
of  mandamus."  In  Hugg  v.  City  Council,  39 
N.  J.  Law,  620,  where  the  city  solicitor  ap- 
plied for  a  mandamus  to  compel  the  city 
council  of  Camden  to  sell  lands  for  taxes,  on 
the  ground  that  he  would  be  entitled  to  cer- 
I  tain  fees  for  selling  such  lands,  the  court 
doubted  whether  such-  contingent  Interest 
\oulrt  entitle  him  to  the  writ,  but  held  tliat 
he  could  sue  as  a  taxpayer,  saying  on  page 
624:  "But  It  Is  not  necessary  that  he  should 
show  such  Interest  as  a  public  officer,  to  pros- 
ecute this  writ  He  is  not  a  mere  volunteer. 
Interfering  in  a  public  or  private  matter. 
He  has  the  right,  as  a  citizen  and  taxpayer 
In  the  city  of  Camden,  to  be  the  relator  In  a 
mandamus  when  seeking  the  enforcement  of 
a  duty  by  the  common  council  of  the  city. 
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which  la  a  pnbUc  right,  affecting  the  whole 
community,  and  also  his  Interest  as  such  tax- 
i<uyer."  On  page  622  the  court  also  uses  the 
following  slgniflcant  language,  in  reply  to  the 
contention  that  such  Bale  was  within  the  dis- 
cretion of  the  common  council:  "But  these 
-words,  'It  shall  and  may  be  lawful,'  in  this 
statute,  are  mandatory,  not  directory  and  dis- 
cretionary. The  power  conferred  by  them 
must  be  exercised.  It  is  the  settled  construc- 
tion that  where  a  public  or  municipal  corpo- 
ration or  body  is  invested  with  power  to  do 
an  act  which  the  public  interests  require  to 
he  done,  and  has  the  means  for  its  complete 
performance  placed  at  its  disposal,  not  only 
the  execution,  but  the  proper  execution,  of 
the  power,  may  be  insisted  on  as  a  duty, 
though  the  statute  conferring  it  be  only  per- 
missive  in  terms."  The  case  of  Railroad  Co. 
T.  Hall,  91  U.  S.  343.  23  L.  Ed.  428.  while  not 
relating  to  taxation,  seems  dlrectiy  In  point 
The  last  case  we  sliall  cite  upon  this  point 
Is  the  recent  Illinois  case  of  State  Board  of 
Equalization  t.  People,  191  111.  528,  61  N.  E. 
;i39,  which  in  the  nature  of  the  suit,  the  man- 
ner In  which  It  was  brought,  and  the  results 
sought  to  be  obtained,  are  almost  Identical 
with  the  one  at  bar.  Quoting  the  opinion  In 
that  case:  "This  is  a  petition  for  a  writ  of 
mandamus,  filed  in  the  circuit  court  of  San- 
gamon county  by  the  state's  attorney  of  said 
county,  upon  the  relation  of  Catherine  Gog- 
£ln  and  Robert  C.  Steele,  against  the  state 
board  of  equalization,  and  the  members 
thereof  (naming  them),  to  coerce  said  board, 
and  the  members  thereof,  forthwith  to  value 
and  assess,  in  the  manner  provided  by  law, 
the  capital  stock,  including  franchises,  of 
each  of  the  following  named  corporations." 
A  large  number  of  corporations  were  includ- 
ed, principally  street  railway  companies,  the 
aggregate  value  of  whose  Intangible  proper- 
ty over  and  above  the  assessed  value  of  their 
tangible  property  was  alleged  to  be  $235,000,- 
000.  Neither  the  attorney  general  nor  any 
other  state  officer  was  a  party.  The  relators 
were  school-teachers,  suing  as  taxpayers,  and 
yet  the  mandamus  was  granted.  It  is  true 
in  that  case  the  court  went  further  than  we 
have  any  reason  to  anticipate  being  compel- 
led to  go.  It  declared  the  assessment  made 
by  the  state  board  of  equalization  to  be  so 
grossly  inadequate  as  to  be  fraudulent  upon 
its  face.  We  doubt  not  that  the  members  of 
our  corporation  commission  will  be  glad  of 
an  authoritative  declaration  of  the  law,  and 
win  follow  our  decision  In  letter  and  spirit 

As  the  plaintiff  has  the  legal  capacity  to 
maintain  this  action,  it  remains  to  be  con- 
sidered to  what  relief  be  is  entitled.  There 
seems  to  be  no  question  as  to  the  power 
of  the  legislature  to  impose  the  taxes  in 
form  and  substance  as  contemplated  in  sec- 
tion 50  of  the  machlnei-y  act  of  1901.  Sec- 
tion 3  of  article  5  of  the  constitution  of  this 
state  is  as  follows:  "Laws  shall  be  passed 
taxing,  by  a  uniform  rule,  all  monies,  cred- 
its, investments  in  bonds,  stocks.  Joint  stock 


companies  or  otherwise;  and  also,  all  real 
and  personal  property,  according  to  its  true 
value  in  money.  The  general  assembly  may 
also  tax  trades,  professions,  franchises  and 
Incomes  provided  that  no  income  shall  be 
taxed  when  the  property  from  which  the 
Income  is  derived  Is  taxed."  The  power  to 
tax  franchises,  including  the  intangible  prop- 
erty of  a  corporation,  seems  to  be  optional; 
but  It  Is  fully  given,  and  does  not  seem  to 
be  in  conflict  with  the  federal  constitution. 
This  principle  is  ably  and  elaborately  dis- 
cussed in  State  Railroad  Tax  Cases,  92  U. 
S.  575,  23  L.  Ed.  663.  The  court  therein 
says  on  page  602,  92  V.  8.,  23  L.  Ed.  663: 
"It  is  obvious,  however,  that  while  a  fair 
assessment  under  these  two  descriptions  of 
property  will  include  all  the  visible  and 
tangible  property  of  the  corporation,  it  may 
or  may  not  Include  all  Its  wealth.  There 
may  be  other  property,  of  a  class  not  visible 
or  tangible,  which  ought  to  respond  to  taxa- 
tion, and  which  the  state  has  a  right  to 
subject  to  taxation."  Again  the  court  says 
on  page  605,  92  U.  a,  23  L.  Ed.  663:  "It 
is  therefore  obvious  that  when  you  have 
ascertained  the  current  cash  value  of  the 
whole  funded  debt  <^d  the  current  cash 
value  of  the  entire  number  of  shares,  you 
hare,  by  the  action  of  those  who  above  all 
others  can  best  estimate  it  ascertained  the 
true  value  of  the  road,  all  its  property,  its 
capital  stock,  and  Its  franchises;  for  these 
are  represented  by  the  value  of  its  bonded 
debt  and  of  the  shares  of  its  capital  stock." 
Later  cases  are  to  the  same  effect  general- 
ly citing  this  case.  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  339,  6  Sup.  Ct  57,  28 
L.  Ed.  414;  W.  U.  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  8  Sup.  Ct  961.  81  L.  Ed.  790; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  694, 
10  Sup.  Ct  593,  33  L.  Ed.  1026;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  tJ.  S. 
18,  11  Sup.  Ct  876,  35  L.  Ed.  613;  Attorney 
General  of  Massachusetts  v.  W.  U.  Tel.  Co., 
141  U.  S.  40,  11  Sup.  Ct  889,  35  L.  Ed.  628; 
Railroad  Co.  v.  Wright  151  U.  S.  470,  14 
Sup.  Ct  396,  88  L.  Ed.  238;  Railroad  Go. 
V.  Backus,  154  U.  S.  421,  14  Sup.  Ct  1114, 
38  L.  Ed.  1031;  Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  16  Sup.  Ct  766,  40  L. 
Ed.  903;  Southern  Pac.  R.  Co.  v.  California. 
162  U.  S.  167,  16  Sup.  Ct  794,  40  L.  Ed. 
929.  These  cases  sustain  not  only  the  fair- 
ness and  legality  of  the  method  of  assess- 
ment prescribed  by  our  statute,  and  approved 
In  State  Railroad  Tax  Cases,  supra,  but  also 
the  further  principle  that  (quoting  headnote 
in  Railroad  Co.  v.  Backus),  "when  a  railroad 
runs  into  or  through  two  or  more  states,  its 
value  for  taxation  purposes  In  each  is  fairly 
estimated  by  taxing  that  part  of  the  value 
of  the  entire  road  which  is  measured  by  the 
proportion  of  the  length  of  the  particular 
part  in  that  state  to  that  of  the  whole  road." 
The  capacity  of  the  plaintiff  to  sue,  and 
the  power  of  the  legislature  to  Impose  the 
tax,  having  been  determined,  it  remains  for 
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us  to  ascertain  the  Intention  of  the  legis- 
lature as  expressed  In  the  act  That  the 
legislature  Intended  to  assess  and  collect  at 
some  time  the  taxes  referred  to  In  section 
50  does  not  admit  of  question.  To  that  ex- 
tent the  act  Is  clear  and  explicit,  neither  re- 
quiring nor  permitting  Interpretation.  The 
only  point  susceptible  of  doubt  Is  as  to  the 
time  'When  such  assessment  should  be  made. 
This  point  we  must  confess,  gave  ns  some 
trouble.  And  yet  If  we  glTe  effect  to  all 
parts  of  the  act  we  can  come  but  to  one 
conclusion.  It  seems  clear  to  us  that  the 
general  assembly  Intended  sections  49  and 
50  of  the  act  In  question  to  go  Into  Immedi- 
ate operation.  If  otherwise,  why  should  they 
hare  been  put  Into  the  act  at  all?  We  must 
take  Judicial  notice  that  under  our  consti- 
tution and  laws,  another  legislature  will  be 
elected  and  In  session  before  the  month  of 
June^  1003.  It  Is  common  knowledge,  ap- 
pearing from  our  public  statutes  and  legls- 
lative  Journals,  that  each  legislature  passes 
its  own  revenue  and  machinery  acts,  which 
are  Intended  to  be,  and  usually  are,  complete 
In  themselves.  It  can  scarcely  be  presum- 
ed that  the  legislature  of  1901  deliberately 
did  so  Tain  a  thing  as  either  to  attempt  to 
bind  tliat  of  1903  by  anticipatory  legislation, 
on  the  one  hand,  or,  on  the  other,  to  pass  an 
act  which  It  did  not  Intend  to  be  operative. 
Moreover,  it  is  obvious  that  the  assessment 
required  by  section  50  is  to  be  based  upon 
the  statements  prescribed  In  section  49,  and 
yet  those  statements  are,  by  the  very  terms 
of  said  section,  to  be  made  "In  the  month 
of  June  annually."  Why  should  they  be 
made  annually  if  they  are  to  be  acted  upon 
only  quadrennially?  Why  have  four  separate 
and  distinct  sets  of  annual  statements,  when 
only  one  can  be  of  any  possible  use?  These 
statements  must  necessarily  vary,  as  does 
the  value  of  all  personal  property,  as  times 
are  good  or  bad.  The  value  of  railroad  prop- 
erty especially  is  peculiarly  susceptible  to 
the  changes  produced  by  the  contraction  and 
expansion  of  the  general  business  of  the 
country.  Therefore  what  might  be  a  fair 
valuation  for  one  year  might  be  grossly  ex- 
cessive or  Inadequate  for  the  remaining  three 
years.  Real  property  is  not  subject  to  such 
sudden  and  violent  fluctuations,  or  at  least 
to  a  far  less  degree.  Hence  it  is  the  long- 
established  rule  in  this  state  to  assess  the 
real  property  of  Individuals  only  once  in 
every  four  years,  while  their  personal  prop- 
erty is  assessed  annually.  The  value  of  in- 
tangible property  is  much  more  liable  to 
fluctuation  than  even  tangible  personal  prop- 
erty, and  hence  the  greater  propriety  of  an 
annual  assessment  These  reasons,  with 
none  apparently  to  the  contrary,  force  us  to 
the  conclusion  that  the  act  intended  that 
sections  49  and  50  should  apply  to  the  as- 
sessment of  1001,  and  annually  thereafter. 

Great  stress  is  laid  upon  the  fact  that  sec- 
tion 48  of  the  act  of  1901,  which  is  sub- 
stantially a  re-enactment  of  section  43  of 


the  act  of  1899,  changes  the  latter  section 
by  omitting  the  words  "on  the  first  day  of 
June  of  each  year,"  and  inserting  the  words 
"at  such  dates  as  real  estate  Is  required  to 
be  assessed  for  taxation."  From  this  It  is 
argued  that  the  legislature  Intended  that  the 
franchise  shonld  be  assessed  for  taxation 
only  once  in  four  years,  like  real  estate,  and 
therefore  should  not  be  assessed  until  1903. 
The  fallacy  of  this  argument  lies  in  the  fact 
that  section  48  of  the  act  of  1901  and  section 
43  of  the  act  of  1899  are  both,  by  their  ex- 
press terms,  limited  to  the  tangible  or  phys- 
ical property  of  the  railroads,  and  do  not 
pretend  to  relate  to  the  assessment  of  the 
franchise.  Section  48  says:  "The  president 
*  *  *  shall  at  such  dates  as  real  estate 
is  required  to  be  assessed  for  taxation  return 
to  the  said  commissioners  for  assessment  and 
taxation,  verified  by  the  oath  or  affirmation 
of  the  officer  making  the  return,  all  the  fol- 
lowing described  property  belonging  to  such 
corporation  within  this  state,  viz.  •  •  •" 
Then  follows  a  specific  description  of  the  dif- 
ferent kinds  of  physical  or  tangible  property 
without  the  slightest  allusion  to  the  fran- 
chises or  intangible  property.  "Incluslo 
unlus  est  exclusio  alterlus."  If  the  legisla- 
ture bad  Intended  section  48  to  apply  to 
franchises,  It  could  very  easily  have  said  so. 
In  fact  it  would  have  been  easier  to  have 
said  "all  property,  both  tangible  and  intangi- 
ble, including  franchises,"  than  to  have  said, 
as  it  does  say,  "all  the  following  described 
property,"  followed  by  a  long  list  of  specific 
kinds  of  tangible  property  alone.  The  fact 
that  neither  section  48,  nor  its  prototypes, 
has  ever  alluded  to  the  assessment  of  the 
franchise,  which  has  always  been  regulated 
by  other  sections,  seems  conclusive.  Those 
sections,  both  in  the  act  of  1901  and  that  of 
1809,  which  refer  to  the  franchises,  all  pro- 
vide for  annual  returns. 

But  one  question  remains:  Does  the  act 
exclusive  of  section  48,  provide  sufficient  ma- 
chinery for  annual  assessments  of  the  intan- 
gible property  of  railroad  corporations?  We 
think  it  does.  Section  49  expressly  provides 
that  ail  railroad  companies  shall  report  an- 
nually to  the  corporation  commission  "(5)  the 
total  assessed  value  of  all  the  tangible  prop- 
erty In  the  state."  This  obviously  refers  to 
the  present  assessment  of  the  tangible  prop- 
erty that  has  already  been  made.  We  cannot 
suppose  that  the  legislature  Intended  to  say 
that  the  railroad  companies  should  report  In 
the  years  1901  and  1902  an  assessment  that 
would  not  be  made  until  1903.  The  gift  of 
prophecy  is  not  of  legislative  origin.  More- 
over, section  49  also  provides  that  railroad 
companies  shall,  If  required  by  the  corpora- 
tion commission,  furnish  annually  In  the 
month  of  June  all  the  Information  set  out  In 
section  1959  of  the  Code.  This  latter  section 
contains  50  different  questions,  completely 
covering  In  detail  the  total  cost  of  the  road 
and  equipment  with  Its  characteristics,  trans- 
actions,  cost  of  maintenance,  operation,  and 
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repair,  tbe  amount  of  capital  stock  permitted, 
subscribed,  and  paid  In,  and  total  floating  and 
funded  debt,  wltb  average  rate  of  int^est 
We  see  no  reason  wby  tbese  tbree  sections  (40 
and  50  of  tbe  macblnery  act  of  1901,  and 
section  1968  of  tbe  Code),  taken  togetbw,  can- 
not be  enfwced  wltbout  reference  to  section 
48  of  said  act  It  is  not  alleged  tbat  tbere 
Is  any  repugnance  In  tbe  sections  of  said  act, 
but,  ratber,  tliat  tbeir  interdependence  is  so 
great  as  to  forbid  any  separation.  As  tbey 
relate  to  dUIerent  subjects  of  taxation,  to  wit, 
tangible  and  intangible  property,  and  are 
sbown  to  be  capable  of  independoit  execu- 
tion, we  cannot  concur  in  tbe  objection.  It 
should  be  btwne  in  mind  tbat  tbe  sections  un- 
der consideration  do  not  Impose  any  addition- 
al tax  upon  railroads,  as  section  45  of  the 
macblnery  act  of  1899  expressly  directs  tliat 
tbe  Talae  of  tbe  franchise  shall  be  Included  In 
the  assessment  of  railroad  pn^erty.  A  com- 
parison of  sections  49,  60,  and  51  of  the  ma- 
chinery act  of  1901  with  sections  44,  45,  and 
46  of  the  act  of  1889,  will  show  that  the  only 
changes  relate  to  certain  details  In  the  meth- 
od of  assessment  The  principal  change  made 
by  tbe  act  of  1901  (aside  from  section  4^ 
was  the  Insertion  of  tbe  following  provi- 
sion. "And  particularly  by  consideration  of 
the  value  placed  upon  the  whole  property  by 
the  public  (the  value  of  the  physical  property 
being  deducted)  as  evidenced  by  the  market 
value  of  all  capital  stock,  certificates  of  In- 
deotedness,  bonds  or  any  other  securities,  tbe 
value  of  which  is  based  npon  the  earning 
capacity  of  the  property."  This  Is  simply  the 
role  so  repeatedly  approved  by  the  supreme 
court  of  the  United  States,  as  shown  above, 
and  was  evidently  suggested  to  the  legisla- 
ture by  the  great  disparity  between  the  as- 
sessed value  of  railroad  property  and  its  real 
value  as  shown  by  the  market  value,  of  tbe 
stocks  and  securities  based  thereon. 

It  Is  suggested  In  behalf  of  defendants  that 
tbe  legislature,  by  the  provisions  of  section 
48,  intended  that  the  franchise  or  Intangible 
property  should  not  be  taxed  nntil  1903. 
That  would  be  a  very  long  and  circuitous  way 
of  saying  what  might  have  been  said  in  a 
few  plain  and  explicit  words.  As  the  tax  bad 
already  been  Imposed  by  existing  law,  such 
an  interpretation  would  be.  In  legal  effect  &» 
exemption  from  taxation  for  the  years  1901 
and  1902.  Can  we  suppose  that  the  legisla- 
ture intended  to  create  a  practical  exemption 
from  taxation  of  valuable  property  under  the 
guise  of  a  mere  change  in  the  method  of  its 
assessment?  We  think  not  It  is  a  well-set- 
tled rale  of  Interpretation  here  and  elsewhere 
that  tbere  can  be  no  exemption  unless  the  de- 
liberate purpose  of  the  state  to  create  such  ex- 
emption is  declared  In  words  too  plain  abd  ex- 
plicit to  require  construction.  The  mere  ex- 
istence of  a  doubt  is  Its  legal  determinatI<Hi  in 
behalf  at  tbe  state.  This  question  is  fully 
discussed  in  Railroad  Co.  v.  Alsbrook,  110  N. 
C.  137,  14  S.  E.  652,  wbicb  expresses  the  set- 
tled rule  of  tbls  conrt    In  aflElrmlng  that  case 


on  writ  of  error,  the  supreme  court  of  the 
United  States  says  (146  U.  S.  279,  301,  13  Sup. 
Ct.  72,  78,  36  L.  Ed.  972):  "We  concur  with 
the  state  court  In  the  conclusions  reached,  as 
sustained  by  reason  and  authority."  A  few 
quotations  from  the  numerous  decisions  of 
that  court  running  through  a  long  series  of 
years,  show  bow  firmly  the  rule  is  establish- 
ed: In  Bank  v.  BUUngs,  4  Pet  514,  561,  7  L. 
Ed.  939,  Chief  Justice  Marshall,  speaking  for 
the  court  says:  "That  the  taxing  power  Is  of 
vital  Importance,  that  It  is  essential  to  the 
existence  of  government  are  truths  which  It 
cannot  be  necessary  to  reaffirm.  They  are  ac- 
knowledged and  asserted  by  all.  It  would 
seem  that  the  relinquishment  of  such  a  power 
is  never  to  be  assumed.  We  will  not  say 
that  a  state  may  not  relinquish  It;  that  a  con- 
sideration sufficiently  valuable  to  induce  a 
partial  release  of  It  may  not  exist;  but 
as  the  whole  community  Is  Interested  In  re- 
taining it  undiminished,  that  community  has 
a  right  to  Insist  that  its  abandonment  ought 
not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  of  the  state  to  abandon  It 
does  not  appear,"  In  Philadelphia  &  W.  R. 
Co.  V.  Maryland,  10  How.  378,  393,  18  L.  Ed. 
461,  Chief  Justice  Taney,  speaking  for  the 
court,  says:  "And  certainly  there  is  no  reason 
why  the  property  of  a  corporation  should  be 
presumed  to  be  exempted,  or  should  not  bear 
its  share  of  the  necessary  public  burdens,  as 
well  as  the  property  of  Individuals.  This 
court  on  several  occasions  has  held  that  the  ' 
taxing  power  of  a  state  Is  nevw  presumed  to 
be  relinquished  unless  the  Intention  to  relin- 
quish Is  declared  In  clear  and  unambiguous 
terms."  In  Bailey  v.  Magwire,  89  U.  S.  215, 
226,  227,  22  L.  Gd.  850,  the  court  says:  "It  Is 
manifest  the  legislation  which  it  is  claimed 
relieves  any  species  of  property  from  its  due 
proportion  of  the  general  burdens  of  govern- 
ment should  be  so  clear  that  tbere  can  be 
neither  reasonable  doubt  nor  controversy 
about  Its  terms.  Tbe  power  to  tax  rests  upon 
necessity,  and  is  Inherent  In  every  sovereign- 
ty, and  there  can  be  no  presumption  In  favor 
of  Its  relinquishment  While  It  were  better 
for  the  Interest  of  tbe  community  that  this 
power  should  on  no  occasion  be  surrendered, 
this  court  has  always  held  that  the  legislature 
of  a  state,  unrestrained  by  constitutional 
limitation,  has  full  control  over  tbe  subject 
and  can  make  a  contract  with  a  corporation 
to  exempt  Its  prot>erty  from  taxation,  either 
In  perpetuity  or  for  a  limited  period  of  time. 
If,  however,  on  any  fair  construction  of  tbe 
legislation,  there  is  a  reasonable  doubt  wheth- 
er the  contract  Is  made  out  this  doubt  must 
be  solved  in  favor  of  tbe  state.  In  other 
words,  tbe  language  used  must  be  of  such  a 
character  as,  fairly  Interpreted,  leaves  no 
room  for  controversy.  •  •  •  It  Is  never 
for  tbe  Interest  of  the  state  to  surrender  the 
power  of  taxation,  and  an  intention  to  do  so 
will  not  be  Imputed  to  It  unless  the  language 
employed  leaves  no  other  alternative."  In 
Railroad  Co.  v.  Berry,  112  U.  S.  609,  617,  6 
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Sop.  Ot  290,  802,  28  L.  Ed.  881,  the  court 
says:  "This  salutaty  rule  of  interpretation  Is 
founded  upon  an  obvious  public  policy,  which 
regards  such  exemptions  as  In'  derogation  of 
the  BOTereign  authority  and  of  common  right, 
and  therefore  not  to  be  extended  beyond  the 
exact  and  exi^ess  requirement  of  the  grants, 
construed  strlctlBBlml  Juris."  In  Railroad  Oo. 
V.  Guffey,  120  U.  S.  569,  676,  7  Sup.  Ct  603, 
606,  30  L.  Bd.  782,  the  court  says:  "For  it  Is 
the  settled  doctrine  of  this  court  that  an  im- 
munity from  taxation  by  the  state  wiU  not  be 
recognized  unless  granted  In  terms  too  plain 
to  be  mistaken."  In  Ballroad  Co.  t.  Alsbrook, 
146  U.  S.  279,  294,  18  Sup.  Ct  72,  76,  36  I*  Ed. 
072,  Chief  Justice  Fuller,  speaking  for  the 
court,  says:  "The  taxing  power  is  essential  to 
the  existence  of  gOTemment,  and  cannot  be 
held  to  have  been  relinquished  in  any  instance 
unless  the  dellb««te  purpose  of  the  state  to 
that  effect  clearly  appears.  The  surrender  of 
a  power  so  vital  cannot  be  left  to  Inference 
or  conceded  In  the  presence  of  doubt,  and 
when  the  language  used  admits  of  reasonable 
contention,  the  conclusion  is  Inevitable  In 
favor  of  the  reservation  of  the  power." 

It  is  earnestly  contended  by  the  able  coun- 
sel for  the  defendants  that  we  should  con- 
strue the  statute  In  the  light  of  the  gover- 
nor's message,  presuming  that  the  legislature 
Intended  to  carry  fully  Into  effect  the  recom- 
mendations contained  therein.  We  approach 
this  question  with  much  hesitation,  because 
we  gravely  doubt  the  propriety  of  consider- 
ing any  outside  matter  when  an  act,  viewed 
in  all  its  parts,  is,  on  Its  face,  capable  of 
Intelligent  construction.  Black,  Interp.  Laws, 
t  26;  End.  Interp.  St.  St  2,  4,  8;  Suth.  St. 
Const  {  237;  Potter's  Dwar.  p.  193.  In 
Bturges  v.  Crownlnshleld,  4  Wheat  122,  202, 
4  L.  Ed.  529,  the  court  says:  "Although  the 
spirit  of  an  instrument,  especially  of  the  con- 
stitution, Is  to  be  respected  not  less  than  its 
letter,  yet  the  spirit  is  to  be  collected  chiefly 
from  its  words.  It  would  be  dangerous.  In 
the  extreme,  to  infer  from  extrinsic  circum- 
stances that  a  case  for  which  the  words  of 
the  Instrument  expressly  provide  shall  be  ex- 
empted from  its  operations."  In  Alexander 
T.  Wortblngton,  6  Md.  485,  the  court  has 
lucidly  expressed  the  rule  applicable  to  the 
present  discussion  in  the  following  words: 
"The  language  of  a  statute  is  its  most  nat- 
ural expositor,  and,  where  its  language  is  sus- 
ceptible of  a  sensible  Interpretation,  it  is  not 
to  be  controlled  by  any  extraneous  considera- 
tions. The  construction  Is  to  be  on  the  en- 
tire statute,  and  where  one  part  is  suscepti- 
ble Indifferently  of  two  constructions,  and  the 
language  of  another  part  Is  dear  and  definite, 
and  is  consistent  with  one  of  the  two  con- 
structions of  which  the  former  part  of  the 
statute  Is  susceptible,  and  Is  opposed  to  the 
other  construction,  then  we  are  to  adopt  that 
construction  which  will  render  all  clauses  of 
the  statute  harmonious,  rather  than  that  oth- 
er construction  which  will  make  one  part  con- 
tradictory to  another." 


However,  as  the  message  is  made  a  part  of 
the  answer  and  is  embodied  in  the  case  on  ap- 
peal, we  will  give  it  that  courteous  considera- 
tion due  to  the  supreme  executive  power  of 
the  state.  Much  stress  is  laid  by  the  defend- 
ants upon  the  expression  that  "if  such  a  law 
shall  be  passed,  the  railroads  will  not  be 
again  assessed  until  1903";  but,  to  ascertain 
the  true  meaning  of  the  message,  we  must 
construe  It  as  a  whole,  and  not  in  Its  disjoint- 
ed sentences.  This  sentence  is  immediately 
preceded  by  the  following  statement:  "This 
settlement  appears  to  me  to  be  Just  and  I 
therefore  recommend  to  the  general  assem- 
bly to  place  the  railroads,  as  to  the  time  of 
assessment  of  their  property,  upon  terms  of 
equality  with  all  other  assessable  property  in 
the  state."  This  can  be  done  only  by  assess- 
ing the  property  of  a  railroad  in  the  same 
manner  as  that  of  the  citizen.  His  real  proper- 
ty Is  assessed  quadrennially,  while  his  person- 
al property  Is  assessed  annually.  Intangible 
property  Is  surely  personal  property.  We  are 
not  aware  of  any  principle  under  which  It 
could  be  classified  as  real  estate.  If,  there- 
fore, we  give  any  effect  to  the  declared  pur- 
pose of  the  message  to  place  the  railroads  and 
the  citizens  of  the  sta^e  upon  an  equality  hi 
bearing  the  Just  burdens  of  taxation,  we  must 
conclude  it  to  mean  that  the  railroads  will 
not  be  again  assessed  until  1903  on  their  real 
property.  Keeping  in  view  the  Just  equality 
of  taxation,  this  construction  becomes  the 
more  Important,  as  any  other  would  result  in 
the  practical  exemption  of  railroad  franchises 
from  all  taxation  until  1903. 

Again,  It  is  urged  that  the  faith  of  the  state 
Is  pledged  to  the  maintenance  of  the  compro- 
mise entered  Into  by  the  governor  and  £he 
general  assembly  with  the  railroad  companies. 
What  were  the  terms  of  such  compromise,  if 
there  was  any  compromise?  The  act  makes 
no  allusion  to  any  compromise,  nor  is  it  al- 
leged that  any  compromise  Is  shown  by  the 
records  of  the  federal  court  The  message 
thus  alludes  to  the  transaction:  "The  rail- 
roads Insisted  upon  a  reduction  of  the  assess- 
ment made  in  1890,  but  were  willing  to  pay 
on  the  assessment  of  1900,  provided  their  as- 
sessable property  should  not  again  be  assessed 
until  there  was  another  assessment  of  other 
property  In  the  state.  ♦  •  •  We  therefore 
declined  to  assent  to  any  reduction  In  the  as- 
sessment for  either  year,  but  were  willing 
that  the  property  of  the  railroads  subject  to 
assessment  should  only  be  assessed  as  often 
as  other  property  in  the  state  is  or  shall  be 
assessed.  Upon  consideration,  those  represent- 
ing the  railroad  companies  decided  to  accept 
our  view  of  the  matter,  and  withdraw  their 
suits,"  etc.  Giving  to  these  words  their  full- 
est legitimate  meaning,  thne  Is  no  alluslmi  to 
any  exemption  from  taxation  such  as  would 
result  from  the  construction  we  are  asked  by 
the  defendants  to  place  upon  this  act.  In 
fact  such  a  construction  would  destroy  all 
Idea  of  a  compromise.  It  appears  from  the 
message  that  the  ^tire  amount  involved  In 
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the  litigation  In  the  federal  court  was  an  In- 
creased assessment  of  a  little  over  19,000,000, 
while  It  Is  eTldent  from  the  report  of  the  cor- 
poration commission,  compared  with  the  re- 
ports of  cnrrent  market  values,  that  the  value 
of  the  Intangible  property  of  the  three  railroad 
corporations  which  were  parties  to  said  liti- 
gation, after  deducting  the  assessed  value  of 
their  tangible  ivoperty,  was  many  times  the 
amonnt  Involved.  The  essential  nature  of  a 
compromise  supposes  mutual  concessions,  and 
cannot  be  applied  to  an  inconceivable  trans- 
action wherein  one  party  Is  supposed  to  bind 
himself  to  give  up  a  sum  largely  In  excess  ot 
that  In  litigation  simply  to  settle  a  lawsuit. 
We  do  not  tblnk  that  the  message  of  the  gov- 
ernor, even  if  it  could  affect  our  interpretation 
of  the  statute,  can,  upon  its  face,  Justly  re- 
quire any  such  construction. 

We  see  no  merit  In  the  contention  that  the 
defendants  are  fimcti  officio,  either  individual- 
ly or  as  a  commission.  The  corporation  cdm- 
misslon  appears  to  be  a  continuing  body,  and 
in.  fact  there  has  been  no  change  in  its  per- 
sonnel since  the  passage  of  the  act.  We  see 
no  constitutional  objection  to  the  method  of 
assessment,  as  the  corporations  affected  there- 
by will  have  tlie  fullest  opportunities  to  be 
heard.  Indeed,  It  appears  that  the  assess- 
ments will  be  based  lipon  reports  furnished 
by  themselves.  How  far  such  reports  will  be 
binding  upon  the  commission  is  not  before  us, 
bnt  we  doubt  not  that  the  commission  will 
give  to  such  companies  a  full  and  fair  hear- 
ing before  taking  any  final  action  affecting 
their  interests. 

The  writ  of  mandamus  will  Issue  in  accord- 
ance with  the  prayer  of  the  complaint,  requir- 
ing the  defendants  to  proceed  forthwith,  under 
tbe  provisions  of  chapter  7  of  the  Public  Laws 
of  1901,  as  construed  in  this  opinion,  to  assess 
tbe  intangible  property  of  all  persons  or  cor- 
porations referred  to  In  sections  49  and  50  of 
said  act  for  the  year  1901. 

The  above  opinion,  written  more  than  a 
month  ago,  under  different  circumstances  and 
for  a  different  purpose,  is  now  filed  as  my  dls- 
saitlng  opinion,  embodying  the  views  I  still 
entertain  as  to  the  law.  This  I  say  in  Justice 
to  myself,  as  my  opinion,,  professedly  dissent- 
ing from  the  (pinion  of  the  court,  does  not  al- 
lode  thereto.  As  I  have  Just  received  the 
opinion  of  the  cotirt.  It  is  Impossible  for  me, 
in  tbe  few  remaining  hours  of  the  session,  to 
rewrite  my  own  opinion,  or  even  to  materially 
change  It,  without  endangering  its  logical  con- 
nection. In  specifically  dissenting  from  the 
ophilon  of  the  court,  I  scarcely  know  where  to 
begin,  as  I  dissent  from  It  in  toto,  both  in  Its 
conclusion,  and  tbe  reasoning  by  which  It  la 
reached.  There  is  one  part,  containing  the 
dominating  principle  of  the  opinion,  which  I 
cannot  ignore.  It  is  the  following:  "If  It 
should  be  objected  to  this  opinion  that,  to  be 
consistent.  It  embraces  impliedly  the  view 
that  tbere  te  no  statute  which  fixes  the  as- 
!>es8ment  of  the  real  and  personal  property  of. 
tbe  railroad  companies   In  this  state,   upon 


which  taxes  can  be  levied  and  collected,  until 
tbe  assessment  provided  for  in  June,  1903, 
by  the  act  of  1901  (chapter  7,  {  12),  It  would 
have  to  be  admitted  that  that  is  a  fact."  This 
is  simply  saying,  in  substance,  that  no  species 
of  railroad  property,  real  or  personal,  tangible 
or  intangible,  can  be  assessed  for  taxes  until 
June,  1903.  In  this  view  I  could  never  con- 
cur, as  it  would  drive  me  to  one  of  two  in- 
evitable conclusions,— either  that  tbe  legisla- 
ture Intended  to  grant  to  the  railroads  a  total 
exemption  from  all  taxation  for  the  years 
1901  and  1902,  or  that  the  act  Is  so  utterly  In- 
sensible as  to  be  Incapable  of  any  reasonable 
interpretation.  If  this  be  the  opinion  of  the 
court,  I  must  again  enter  my  respectful  but 
most  earnest  dissent  If,  however,  the  able 
opinion  of  the  Chief  Justice,  which,  I  under- 
stand, receives  the  concurrence  of  Justice 
COOK,  holds,  as  It  seems  to  me  It  does  hold, 
that  the  railroads  are  liable  for  the  years  1901 
and  1902  at  least  to  the  amount  of  their  as- 
sessment of  1900,  then  to  that  extent  I  con- 
cur In  the  concurring  opinion.  This  would 
eliminate  from  the  opinion  of  the  court  its 
vital  principle,  leaving  practically  only  its  con- 
clusion concurred  in  by  a  majority  of  its 
members.  Hence  it  seems  needless  for  me  to 
go  into  any  further  discussion  beyond  what  Is 
contained  In  the  body  of  my  opinion,  from 
which  the  elaborate  opinion  of  the  Chief  Jus- 
tice was  written  In  dissent. 

OLA.RK,  J.,  concurs  In  the  dissenting  opin- 
ion of  DOUGLAS,  J. 


SMITH  V.  ATLANTA  &  C.  R.  CO.* 

(Supreme  Court  of  North  Carolina.    June  17, 
1902.) 

RAILROADS  —  PERSONAL  INJURIES  —  SERVANT 
WORKING  NEAR  TRACK— FAILURE  TO  WARN 
—INSTRUCTIONS— LESSOR'S     LIABILITY     FOR 

LESSEE'S  NEGLIGENCE. 

1.  Plaintiff,  according  to  his  own  evidence, 
was  painting  a  "switch  target"  located  so  close 
to  the  track  that  he  was  in  danger  of  being 
struck  by  passing  trains.  The  track  was 
straight  for  several  hundred  feet,  with  nothing 
to  interrupt  the  view.  Defendant's  engineer 
ran  a  switch  engine  down  the  track  without 
ringing  the  bell  or  sounding  tbe  whistle,  and 
plamtiff  continued  at  his  work  nntil  he  was 
struck  and  injured.  The  court  instructed  that 
he  was  entitled  to  recover  if  the  jury  found 
that  he  was  in  dangerous  proximity  to  tbe 
tr.ick,  and,  being  engrossed  m  his  work,  was 
inattentive  to  the  approach  of  the  engine,  and 
that,  such  fact  beine  evident  to  the  operatives 
of  the  enfdne,  tbey  ran  it  on  down  the  track 
without  giving  proper  signals.  Held  error, 
because  allowing  the  jury  to  consider  the  con- 
tinuing of  his  work  by  plaintiff  as  evidence 
that  be  was  engrossed  in  his  work,  and  on 
that  account  inadvertent  to  the  approach  of 
the  engine. 

2.  A  railroad  leasing  its  road  to  another 
company  is  liable  to  a  servant  of  the  lessee 
for  injuries  caused  by  tbe  lessee's  negligence 
in  the  operation  of  the  road. 

Douglas,   J.,   dissenting. 

Appeal  from  superior  court,  Mecklenburg 
county;  Hoke,  Judge. 


*For  opinion  on  petition  tor  rehearing,  see 
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Action  by  Fred  Bmlfh  against  the  Atlanta 
&  Charlotte  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Geo.  F.  Bason,  for  appellant  Burwell, 
Walker  &  Cansler,  for  appellee. 

IIONTOOMERT.  J.  According  to  the 
plaintiff's  eridence,  be  was  engaged  in  paint- 
ing what  is  known  as  the  "switch  target" 
on  one  of  the  tracks  of  the  defendant  In  its 
depot  yard  at  Charlotte,  the  target  being 
about  four  feet  off  from  the  rail,  and  that 
in  doing  bis  work  he  was  compelled  at  times 
to  pnt  himself  in  danger  of  passing  trains; 
that  the  track  where  be  was  at  work  was 
straight  for  several  hundred  feet,  and  there 
was  no  obstruction  to  the  view  in  either  di- 
rection along  the  track;  and  that  while  he 
was  engrossed  In  his  work,  and  inadvertent 
to  one  of  defendant's  shifting  engines,  the 
engineer,  without  signal  of  bell  or  whistle, 
ran  him  down  and  injured  him.  His  honor 
thought,  upon  the  plalntifTs  own  evidence, 
that  the  plaintiff  contributed  to  his  own  In- 
Jury,  and  so  instructed  the  Jury;  but  at  the 
same  time  said  that  such  contributory  negli- 
gence would  not  prevent  the  plaintiff's  recov- 
ery If  the  Jury  should  find  that  the  engineer 
knew  or  could  have  seen  that  the  plaintiff 
was  In  danger,  and  Inadvertent  to  the  ap- 
proach of  the  engine,  and  ran  the  engine 
down  the  track  and  upon  the  plaintiff  with- 
out giving  notice  of  the  approach  by  proper 
signals.  The  imputed  negligence  of  the  de- 
fendant is  clearly  stated  by  his  honor,  and, 
as  the  charjge  on  that  contention  of  the  plain- 
tiff is  the  vital  point  in  the  case,  we  will  give 
the  whole  of  it:  "A  breach  of  duty  that  was 
Imputed  to  defendant  in  this  case  was  that 
plaintiff  was  engaged  In  performing  his  work; 
that  he  was  in  a  position  of  danger,  and  so 
near  the  track  that  he  was  liable  to  bring 
about  a  position  of  danger;  that  he  was  in 
a  position  of  danger;  that  he  was  absorbed 
in  his  work  in  which  he  was  engaged,  and 
that  that  must  have  been  evidence  to  the 
employes  of  the  defendant  on  that  engine; 
and  while  he  was  In  a  dangerous  position, 
and  evidently  unaware  of  the  approach  of 
the  engine,  that  this  defendant,  through  its 
agent,  ran  that  engine  on  him  without  giving 
him  any  warning  or  signal  of  its  approach, 
and  that  he  was  knocked  down  and  Injured 
severely  by  it,  and  that  was  the  proximate 
cause  of  the  injury.  If  the  Jury  find  by  the 
greater  weight  of  the  evidence  that  that  Is 
true;  if  you  find  that  plaintiff  was  there  In 
what  you  find  was  a  dangerous  proximity 
to  that  rail,  and  that,  being  engrossed  in  his 
work,  he  was  inattentive  to  the  approach  of 
that  engine  as  It  came  down  the  track;  and 
you  finrther  find  that  the  employes  of  defend- 
ant who  were  on  the  engine  knew  that  it  was 
evident  to  them  that  plaintiff  was  in  that 
condition,  and,  being  evident  to  them,  they 
rsn  the  engine  on  down  the  track  without 


giving  proper  signals  In  order  to  let  blm  es- 
cape, and  injury  followed;  and  if  you  And 
that  this  was  the  proximate  canae  of  It. — 
you  will  answer,  'Was  the  plaintiff  injured 
by  the  negligence  of  the  defendant?*  *Tes'; 
otherwise,  'No.' "  The  case  was  tried  by  his 
honor  with  his  usual  ability  and  painstaking 
care,  and  we  find  no  error  in  any  of  bis  rul- 
ings except  in  this  one.  We  have  no  prece- 
dent in  our  Reports,  nor  have  we  been  able 
to  (ind  one  anywhere  upon  a  state  of  facts 
like  those  present  In  this  case;  and  we  have 
been  slow,  therefore,  to  declare  as  erroneona 
the  conclusion  reached  by  his  honor.  The 
plaintiff  labored  under  no  infirmity.  He  was 
sober,  intelligent,  occupied  a  position  where 
he  could  do  his  work  with  entire  safety  if  be 
would  only  keep  watch  for  the  passing  trains. 
There  was  no  obstruction  of  any  sort  to  pre- 
vent him  from  sedng  the  engine  which 
struck  him,  nor  to  prevent  him  stepping  out 
of  danger  Instantly.  In  McAdoo  v.  Railroad 
Co.,  105  N.  C.  140,  U  S.  B.  816,  and  in 
Meredith  v.  Same,  108  N.  C.  616,  18  S..  E. 
187,  It  was  decided  that  an  ^igineer,  who 
sees  a  person  walking  along  the  track  in 
front  of  a  moving  engine,  may  act  upon  tlio 
assumption  that  the  person  will  step  off  the 
track  in  time  to  avoid  Injury,  if  such  person 
is  unlmown  to  him,  and  Is  apparently  old 
enough  to  understand  the  necessity  for  carr 
and  watchfulness.  It  seems  to  us  that  such 
an  assumption  was  lawful  on  the  part  of  the 
engineer  in  the  present  case.  The  fault, 
then,  with  his  honor's  charge,  as  we  see  it, 
is  that  he  allowed  the  Jury  to  consider,  nn- 
der  the  first  issue,  the  continuing  of  bis  work 
by  the  plaintiff  as  evidence  that  he  was  en- 
grossed in  his  work,  and  on  that  account  was 
Inadvertent  to  the  approach  of  the  train. 
The  engineer,  It  appears  to  ns,  had  the  right 
to  assume  that  the  plaintiff,  in  possession  of 
all  his  faculties,  and  not  hampered  by  an; 
obstructions  that  would  have  prevented  bi^ 
Instantaneous  avoidance  of  danger,  would 
have  stepped  out  of  dangra:.  It  would  be  a 
difficult  matter.  Indeed,  for  any  Important 
railroad  system  to  carry  on  its  business  if 
each  engineer  of  a  switch  engine  is  to  stop 
his  engine  whenever  he  sees  an  employe 
continuing  his  work  upon  the  approach  of  the 
eng^e,  or  the  employ^  la  to  stop  bis  work 
except  for  the  second  to  step  out  of  the  way 
of  the  train. 

The  defendant's  contention  that  it  is  not 
liable  for  such  acts  as  are  set  out  in  tb<> 
complaint— it  being  alleged  in  the  complaint 
and  admitted  In  the  answer  that  the  defend- 
ant is  a  lessor  and  the  Southern  Railway 
Company  the  lessee  of  the  defendant  rail- 
way, and  that  the  injury  of  the  plaintiff  oc- 
cnrred  while  the  road  was  being  operated 
by  the  lessee— cannot  be  entertained,  and  his 
honor's  ruling  was  correct  in  refusing  to  dis- 
miss the  action  on  that  gronnd. 

Error. 

DOUGLAS,  J.,  dlBsenti. 
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BOOKER  et  aL  T.  TOWN  OP  GREEN- 

"VTLLB. 

(Sapreme  Conrt  of  North  Carolina.    Jane  17, 

1902.) 

CONSTITtmONAL  LAW— SCH00L9-RACE  DIS- 
CRIMINATION—STATUTE— ENACTMENT. 

LPnb.  Laws  1901.  c.  497,  establishes  grad- 
ed ■chools  iu  GreenTlUe,  N.  C.  Section  8  pro- 
rides  that,  if  there  shall  be  so  few  of  either 
raw  in  a  district  that  the  board  of  trustees 
Fh3ll  deem  it  inadvisable  to  organize  a  school 
for  that  race,  they  may  give  the  pro  rata  pro- 
rortion  of  the  fnnd  raised  for  such  children  to 
th«  public  schools  for  that  race  in  the  adjnin- 
ing  district.  Const,  art.  9,  <  2,  provides  that 
the  children  of  the  -white  and  colored  races 
•hall  b«  taught  in  separate  public  schools,  but 
that  neither  shall  be  discriminated  against. 
Btld,  that  the  act  is  unconstitutional  unless 
it  should  be  made  to  appear  there  are  no  chil- 
dren of  either  race  in  the  district  to  be  dis- 
criminated against,  or  unless  there  are  enough 
children  of  both  races  to  warrant  a  school  for 
each. 

2.Pr!T.  Laws  1901,  c:  121,  anthorizing  the 
toirn  of  Greenville  to  issue  bonds  for  improve- 
ment purposes,  and  Fnb.  Laws  1901,  c.  497, 
tstaUishing  gnded  schools  In  such  town,  are 
mK-onstitotional,  having  been  passed  without 
die  recording  of  the  yeas  and  nays  in  the 
hoose  on  either  the  second  or  third  reading.  ^ 

Appeal  from  superior  conrt,  Pitt  county; 
Winston,  Judge. 

Injunction  by  S.  T.  Hooker  and  otliers 
against  the  toiwn  of  Greenville.  From  an  or- 
der refusing  the  writ,  plaintiffs  appeal.  Re- 
versed. 

Skinner  &  Whedbee,  for  appellants.  Flem- 
ing &  Moore  an<'  Simmons  A  Ward,  for  ap- 
pellee. 

FDRCHES,  G.  J.  The  defendant,  the 
town  of  Greenville,  believing  It  was  author- 
ized by  chapter  121  of  the  Private  Laws  of 
1901  to  raise,  by  the  issue  and  sale  of  $7S,- 
OOO,  par  value,  of  coupon  bonds,  money  for 
the  purposes  stated  in  salii  act,  proceeded 
to  bold  an  election  as  provided  in  said  chap- 
ter; and  after  said  election,  at  which  it  was 
found  and  declared  that  a  majority  of  tbe 
quallfled  voters  of  said  town  had  voted  for 
the  Issue  of  said  bonds,  the  defendant  pro- 
ceeded to  advertise  and  was  offering  said 
bonds  for  sale;  and  it  alleges  in  Its  answer 
that  it  had  agreed  upon  a  sale  of  the  same, 
and  had  levied  a  tax  for  the  purpose  of  pay- 
ing the  accruing  interest  thereon;  and  the 
defendant,  being  of  the  opinion  that  chap- 
ter 497  of  the  Public  Laws  of  1901  had  estab- 
lished a  graded  school  within  the  corporate 
limits  of  the  town  of  Greenville,  had  levied 
a  tax  of  10  cents  on  the  $100  'worth  of  prop- 
erty and  30  cents  on  the  taxable  polls  for  the 
support  of  said  graded  school.  But  the  plaln- 
tiB,  a  citizen  and  taxpayer  of  the  town  of 
Greenville,  believing  that  said  act  providing 
for  the  issue  of  iKtnds  was  void  for  irregular- 
ity In  its  submission  to  tbe  voters  for  thehr 
approval,  alleged  that  the  act  for  the  pur- 
P'se  of  establishing  the  graded  school  was 
▼old  for  the  reason  that  it  discriminated,  in 
the  distribution  of  the  money  collected  by 


taxation,  between  the  white  and  colored 
races;  and  he  further  contends  that  they 
are  both  Invalid  foe  the  reason  that  they  were 
not  passed  by  recording  the  yeas  and  nays 
on  the  second  and  third  readings,  as  the  con- 
stitution requires  such  laws  for  raising  mon- 
ey and  taxing  the  people  and  their  property 
should  be,  and  are  void  on  that  account 
This  action  is  brought  to  restrain  and  perpet- 
ually enjoin  the  defendant  from  Issuing  and 
selling  said  bonds,  and  from  levying  any 
tax  for  the  payment  thereof  or  the  Interest 
thereon;  and  to  enjoin  tbe  defendant  from 
paying  the  $5,000  provided  thereha  to  the 
trustees  of  the  graded  school,  and  from  levy- 
ing and  collecting  any  tax  for  tbe  support 
and  maintenance  of  said  graded  school.  Up- 
on a  bearing  before  Winston,  J.,  the  Injunc- 
tion was  refused,  and  the  plaintiff  appealed. 
There  were  many  affidavits  and  orders  offer- 
ed on  the  hearing  as  to  the  alleged  irregulari- 
ties in  the  manner  of  the  registration,  and 
holding  the  election,  and  as  to  the  manner  In 
which  the  defendant  performed  Its  duty,  and 
as  to  the  best  place  to  get  a  water  supply. 
But  we  will  not  enter  upon  a  discussion  of 
these  further  than  to  say  that,  where  the 
defendant  has  tbe  power  to  act,  the  courts 
will  not  Interfere  unless  fraud  or  bad  faith 
Is  alleged  and  shown,  but  will  leave  these 
matters  to  be  corrected  by  the  people  at  tbe 
next  election,  if  there  is  cause  of  complaint. 
Bat  the  next  ground  alleged  Is  a  matter  of 
which  we  must  take  notice,  to-wlt,  that  the 
act  establishing  the  graded  school  discrimi- 
nates in  its  provisions  against  one  race  and 
In  favor  of  the  other.  If  this  is  so,  it  is  In 
violation  of  article  9,  t  2,  of  the  constitution, 
which  provides  as  follows:  "And  the  children 
of  the  white  race  and  the  children  of  the 
colored  race  shall  be  taught  in  separate 
public  schools;  but  there  shall  be  no  dis- 
crimination In  favor  of,  or  to  the  prejudice 
of  either  race."  That  is,  one  white  child 
of  the  school  age  shall  have  the  same  amount 
of  money  per  capita  as  a  colored  child,  and 
no  more;  and  the  colored  child  shall  have 
the  same  amount  per  capita  as  any  white 
child,  and  no  more;  that  both  races  shall 
have  equal  opportunities  for  an  education, 
so  far  as  the  public  money  is  concerned.  If 
this  bill  discriminates  against  either  race  to 
the  prejudice  of  the  otho*  race,  it  Is  uncon- 
stitutional (Rlggsbee  t.  Town  of  Durham, 
94  N.  C.  800;  Pultt  T.  Commissioners,  Id. 
709,  55  Am.  Rep.  638);  and  the  law  will  not 
allow  that  to  be  done  by  indirection  tlmt 
cannot  be  done  directly.  The  act  establish- 
ing this  graded  school  (chapter  497,  Pub. 
Laws  1901)  has  50  calls,  that  is,  50  corners 
and  50  lines,  in  Its  boundary,  which  seem  to 
us  to  be  remarkable,  and  we  were  not  able 
to  understand  what  are  the  boundaries  from 
the  calls  in  the  act  Therefore,  for  the  pur- 
pose of  explaining  the  calls  In  the  act  we 
had  a  map  of  tbe  town  of  Greenville,  includ- 
ing tbe  school  district  furnished  us  for  the 
purpose   of   enabling  us  to   understand   the 
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calls  In  the  act  Blue  t.  Bitter,  118  N.  C. 
580,  24  a  B.  356;  Foster  v.  Hackett,  112 
N.  C.  546,  17  S.  E.  426.  The  boundaries  are 
as  follows:  "Section  1.  That  all  the  territory 
embraced  within  the  following  limits  in  the 
town  of  Greenville,  Pitt  county,  to-wlt,  be- 
ginning on  Tar  River  at  the  river  bridge, 
foot  of  Pitt  street,  thence  up  said  river  to 
the  first  branch,  commonly  called  Skinner's 
Ravine,  thence  with  said  ravine  or  branch  to 
the  eastern  boundary  line  of  the  W.  and  W. 
Railroad  where  It  crosses  said  branch,  thence 
with  said  eastern  boundary  of  right-of-way 
of  said  railroad  to  Tar  River,  thence  up 
Tar  River  to  the  present  corporate  limits  of 
said  town,  thence  with  said  corporate  limits 
of  said  town  to  the  river  road,  at  a  point 
where  Fifth  street  extended  would  cross 
said  line,  thence  with  said  river  road  for 
Fifth  street  to  J.  L.  Sugg's  northwest  cor- 
ner on  said  street,  thence  his  line  so  as  to 
include  his  lot  to  the  western  line  of  the  right- 
of-way  of  the  W.  and  W.  Railroad,  thence 
across  said  railroad  to  John  Flanagan's 
southwestern  corner  on  said  right-of-way, 
thence  his  back  line  and  N.  H.  Bagwell's, 
Miss  Martha  O'Hagan's  and  Dr.  C.  O.  H. 
T^aughlnghouse's  back  line  to  Pitt  street, 
thence  across  Pitt  street  an  air-line  to  S.  T. 
Hooker's  back  line,  thence  his  line.  Miss 
McKenny  Perkins'  and  J.  A.  Andrews'  back 
lines  to  O.  D.  Rountree's  como'  on  his  back 
line,  thence  O.  D.  Rountree's  line  to  Greene 
street,  thence  down  Greene  street  to  the 
Methodist  parsonage's  southern  corner  on 
said  street,  thence  with  said  parsonage  line 
to  R.  N.  King's  line,  thence  his  line  to  Frank 
Tyson's,  thence  with  B.  F.  Tyson's  back  line, 
including  said  Tyson  lot,  to  Dickeson  avenue, 
thence  with  northern  side  of  Dickeson  av- 
enue to  B.  A.  Tyson's  first  corner  on  said 
street,  thence  his  back  line,  including  said 
lot,  to  Greene  street,  thence  across  Greene 
street  to  0.  D.  Bountree's  northeast  comer, 
thence  his  line  so  as  to  include  his  lot  and 
B.  A.  Tyson's  line  to  Pitt  street  thence  up 
said  Pitt  street  to  B.  C.  Shepperd's  northeast 
comer,  thence  his  line  to  a  point  one-half 
distance  between  Pitt  and  Clark  streets, 
thence  from  this  point  a  line  parallel  with 
Pitt  street  an  air-line  to  Zeno  Moore's  line, 
thence  his  line  to  Clark  street,  thence  with 
Clark  street  to  Dickeson  avenue,  thence  wltli 
Dickeson  avenue  in  a  westerly  direction  to 
the  first  ditch  crossing  said  street  thence  up 
said  ditch  to  the  W.  and  W.  Ballroad  tres- 
tle over  said  ditch,  thence  an  air-line  from 
said  trestle  to  the  northeast  comer  of  old  col- 
lege lot  thence  with  old  college  line  In  a 
westerly  direction  and  southerly  direction,  in- 
cluding said  college  lot,  to  old  plank  road, 
thence  along  and  across  in  a  southwesterly 
direction  old  plank-road  to  B.  A.  Moye's  north- 
east comer,  thence  his  line  to  a  point  60  feet 
north  of  Broad  street,  thence  a  line  parallel 
with  Broad  street  and  60  feet  north  of  said 
street  to  the  western  boundary  of  the  right- 
of-way  of  the  W.  and  W.  Railroad,  thence 


along  said  right-of-way  to  s  point  where 
Eleventh  street  extended  would  cross  said 
railroad,  thence  with  the  line  of  Eleventh 
street  to  a  point  where  an  air-line  drawn 
from  the  eastern  side  of  Liberty  Warehouse 
would  cross  said  street,  thence  a  line  made 
by  extension  of  eastern  side  of  Liberty  Ware- 
house to  Ninth  street  thence  Ninth  street 
200  feet  in  an  easterly  direction,  thence  a 
line  parallel  with  the  eastern  side  of  Liberty 
Warehouse  to  Twelfth  street  thence  with 
Twelfth  street  to  the  road  leading  from 
Greenville  to  Greene's  Mill  Bun,  thence  with 
said  road  in  a  northerly  direction  to  Alfred 
Forbe's  northeast  corner  of  the  lot  on  which 
he  now  lives,  thence  his  line  to  the  livery  sta- 
ble lot  of  6.  M.  Tucker  and  Blckey  Moore, 
thence  this  eastern  line  to  Fifth  street 
thence  with  Fifth  street  in  an  easterly  direc- 
tion to  a  point  midway  between  Cotanch  and 
Bead  streets,  thence  a  line  from  this  point 
parallel  with  Cotanch  street  to  Second  street 
thence  with  Second  street  to  Evans  street 
thence  with  Evans  street  to  a  point  midway 
betweoi  First  and  Second  streets,  thence  a 
line  midway  between  First  and  Second 
streets  to  eastern  line  of  Washington  street, 
thence  with  Washington  street  to  a  point 
midway  between  Second  and  Third  streets, 
thence  this  Itaie  parallel  with  Third  street 
165  feet,  thence  an  air-line  parallel  with 
Washington  street  to  Second  street  thence 
with  Second  street  to  Washington  street 
thence  with  Washington  street  to  a  point 
midway  between  First  and  Second  streets, 
thence  an  air-line  parallel  with  Second  street 
to  Pitt  street  thence  with  Pitt  street  to  the 
beginning." 

The  territory  inside  the  red  linea^  is  the 
school  district  and  that  part  of  the  territory 
outside  the  red  boundary  is  excluded  from  the 
benefit  of  this  school.  There  is  another  pro- 
vision in  the  act  that  seems  to  be  explanatory 
at  the  gerrymandering  of  the  territory  of  the 
town  for  the  purposes  of  this  school.  The 
eighth  section  provides  "that  if  tfaore  shall  be 
so  few  of  either  race  in  the  district  that  the 
board  of  trustees  shall  deem  it  inadvisable 
to  organize  a  school  for  that  race,  then  they 
shall  have  power  to  arrange  for  tiie  children 
of  the  race  which  shall  be  represented  to  re- 
ceive their  pro  rata  proportion  of  the  fund  so 
raised  by  the  special  tax  herein  provided  for. 
In  some  other  manner,  or  they  may  give  such 
pro  rata  proportion  to  the  public  schools  for 
that  race,  adjoining  the  district  herein  de- 
scribed." The  constitution  says  both  races 
shall  fare  equally  In  matters  of  public  schools, 
though  they  shall  be  taught  in  separate 
scbools.  If  there  "shall  be  so  few  of  either 
race  the  pro  rata  of  that  race  may  be  given 
to  an  adjoining  scbo(^  district."  Without  as- 
cribing any  reason  the  draftsman  may  have 
had  for  using  the  term  "either  race,"  we  wlU 
suppose  It  was  the  white  race  he  thought 
would  be  so  small  that  It  would  not  be  worth 
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whfle  to  organize  a  school  for  tbem,  and, 
If  not,  to  give  their  money  to  some  adjoining 
white  district;  would  this  be  fair  treatment  to 
the  white  children  in  the  district,  and  would 
it  be  treating  tbem  equally  with  the  colored 
race?  Would  it  not  be  a  discrimination 
against  them?  But  if  we  are  in  error  In  sup- 
posing that  it  was  the  white  race  that  this 
section  had  reference  to,  and  it  was  the  col- 
ored race,  the  rule  would  be  the  same.    We 


do  not  think  the  act  could  authorize  girlngr 
the  money  of  "either  race"  to  some  other  dis- 
trict. The  constitution  has  given  it  to  them, 
and  the  legislature  cannot  take  It  away  from 
them  and  give  It  to  some  one  else.  Therefore, 
as  we  are  only  considering  this  appeal  on  a 
motion  for  injunction  to  the  hearing,  as  there 
are  many  disputed  facts  which  we  will  not 
undertake  to  decide,  we  will  only  say  that  it 
appears  to  us  now  that  this  act  Is  unconstl- 
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totlonal.  Bat  If  It  should  be  made  to  appear 
on  the  trial  that  this  map  Is  not  correct,  and 
the  territory  bounding  the  school  district  Is 
not  as  therein  represented,  or  that  there  are 
no  negroes  In  said  district  to  be  discrhnlnat- 
ed  against,  or  that  there  are  no  white  chil- 
dren in  said  district  to  be  discriminated 
against,  and  that  neither  race  was  so  small 
but  what  a  school  should  be  organized  and 
taught  for  the  term  free  schools  are  to  be  kept 
open,  then  It  may  not  be  unconstitutional  on 
account  of  Its  discriminations. 

This  being  an  application  for  an  injunction, 
this  court  has  the  right  to  review  the  findings 
of  fact  by  the  court  below,  as  well  as  the 
law.  Jones  ▼.  Boyd,  80  N.  C.  258.  But  upon 
examining  the  supplemental  statement  of 
case  on  appeal,  certified  by  the  secretary  of 
state,  we  find  that  neither  of  these  acts  was 
passed  as  they  were  required  to  be  passed 
by  the  constitution  to  authorize  the  defendant 
to  create  any  debt  by  issulug  bonds,  or  to  raise 
money  by  taxation.  They  both  seem  to  have 
been  properly  passed  In  the  senate,— the  yeas 
and  nays  having  been  called  and  recorded  on 
the  second  and  third  readings  and  on  different 
days;  but  this  was  not  done  In  the  house,  and 
of  course,  this  being  so,  If  it  Is  so,  and  It  ap- 
pears to  us  that  the  yeas  and  nays  were  not 
recorded  in  the  house  on  either  the  second  or 
third  reading,  and,  this  appearing  to  us  to  be 
so,  both  acts  are  unconstitutional  for  the  pur- 
poses for  which  they  were  Intended,  and  a 
perpetual  Injunction  should  be  issued.  Com- 
missioners ▼.  De  Rosset,  129  N.  C.  275,  40  S. 
E.  43;  Blaclc  v.  Board,  129  N.  C.  121,  30  S. 
B.  818.  There  was  error  in  refusing  the  In- 
junction. 

Error. 


JONES  T.  PRANKLIN   COUNTY   OOM'RS. 

(Supreme  Court  of  North  Carolina.    June  19, 

1902.) 

COtJNTIKS  —  LIABILITY    FOR   TORT  —  EMINENT 

DOMAIN— COMPENSATION  FOR  PROPERTY 

TAKEN— REMEDIES  OF  OWNER— TIME. 

LA  complaint  against  county  commission- 
em,  alleging  that  they  negligently,  wrongfully, 
and  tortiously  cut,  blasted,  and  carried  away 
a  strip  of  land  without  condemnation  proceed- 
ings, Rtates  a  cause  of  action  in  tort,  and  a 
demurrer  thereto  was  properly  sustained;  a 
connty  not  being  liable  for  damages  in  the  ab- 
sence of  statutory  provisions  giving  a  right  of 
action  against  it. 

2.  Where  connty  commissioners  toolc  land 
for  the  nse  of  the  county,  and  removed  a 
qnautity  of  building  granite,  under  Acts  1899, 
C.  581,  without  havmg  a  jury  assess  the  value 
of  the  land  talien,  as  therein  required,  nor  pay 
for  the  granite  taken,  and  no  appeal  as  provid- 
ed for  was  talcen  from  the  actions  of  the  com- 
missiooers.  an  action  against  them  for  the 
value  of  the  property  would  not  lie;  the  statu- 
tory remedy  superseding  the  common  law. 

3.  A  reasonable  time  within  which  to  make 
application  for  compensation  for  the  taking 
of  property  by  eminent  domaiu,  after  the  prop- 
erty is  taken,  would  be  allowed  where  it  woald 
be   impossible   for  the   claimant   to  make  the 

t  L  See  Counties,  vol.  13,  Cent  Dig.  H  209,  210.  212. 


application  at  a  regular  meeting  of  the  county 
commissioners,   within  30  days  after  the  tak- 
ing, as  required  by  Acts  1899,  c.  581. 
Cook  and  Douglas,  JJ.,  dissenting. 

Appeal  from  superior  court,  Franklin 
county;   Justice,  Judge. 

Action  by  J.  F.  Jones  against  the  com- 
missioners of  Franklin  county.  From  a 
judgment  in  favor  of  defendants,  plaintiff 
appeals.     Affirmed. 

F.  8.  Sprulll,  for  appellant  W.  EL  Yar- 
borougb,  Jr.,  for  appellees. 

MONTGOMEitY,  J.  The  plalntUT,  for  his 
first  cause  of  action,  complains  that  the  de- 
fendants, the  board  of  commissioners  of 
Franklin  county,  through  the  superintendent 
of  public  roads  of  the  coimty,  under  the  pro- 
visions of  chapter  581  of  the  Acts  of  18li9, 
against  the  protest  of  the  plalntUT,  and  with- 
out condemnation  proceedings,  negligently, 
wrongfully,  and  tortiously  cut  and  blasted 
away  a  strip  of  his  land  12  or  15  feet  in 
width,  by  which  the  plalntlfTs  pathway 
around  the  end  of  his  house  was  destroye<i. 
to  his  great  Injury,  and  bis  warehouse  en- 
dangered, and  also  that  the  defendants, 
through  their  agent,  carried  away  and  re- 
moved large  quantities  of  the  stone  and 
granite  thus  blasted,  to  his  further  injury. 
That  cause  of  action  is  clearly  laid  In  tort, 
and  his  honor  properly  sustained  the  defend- 
ants' demurrer  thereto. 

This  court  has  repeatedly  held  that  coun- 
ties are  Instrumentalities  of  government,  and 
are  given  corporate  powers  to  execute  their 
purposes,  and  are  not  liable  for  damages  In 
the  absence  of  statutory  provisions  giving  a 
right  of  action  against  them.  White  v. 
Commissioners,  90  N.  O.  489,  47  Am.  Rep. 
534;  Manuel  v.  Commissioners,  98  N.  C.  9, 
8  S.  E.  829;  Prictaard  ▼.  Commissioners,  126 
N.  O.  908,  86  S.  B.  358,  78  Am.  St  Rep. 
672;  Moody  v.  State's  Prison,  128  N.  C.  12, 
38  S.  E.  131.  In  the  last-mentioned  case  It 
was  further  decided  that,  even  If  such  au- 
thority was  given,  it  could  cover  only  actions 
ordinarily  incidental  to  Its  operations,  and 
would  not  extend  to  causes  of  action  in  tort 
The  same  doctrine  had  been  announced  In 
Prlchard  y.  Commissioners,  supra,  and  In 
other  cases  also.  In  Gibbons  v.  U.  S.,  75  U. 
S.  269,  19  U  Ed.  453,  the  court  said:  "No 
government  has  ever  held  Itself  liable  to  In- 
dividuals for  the  misfeasance,  laches,  or  un- 
authorized exercise  of  power  by  Its  officers 
or  agents."  And  In  Story,  Ag.  t  819,  It  is 
said:  "The  government  does  not  undertake 
to  guaranty  to  any  person  the  fidelity  of  any 
of  its  officers  or  agents  whom  it  employs, 
since  that  would  Involve  it  In  all  Its  opera- 
tions. In  endless  embarrassment  and  difficul- 
ties and  losses,  which  would  be  subverslye  of 
the  public  interests." 

For  bis  second  cause  of  action,  the  plain- 
tiff complains  that  the  defendants,  through 
the  same  agent  without  the  plalntifTs  con- 
sent and  without  condemnation  proceedings. 
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took  for  the  use  of  the  county,  and  for  the 
convenience  of  the  traveling  pnUlc,  a  atrip 
of  land  10  or  12  feet  In  width,  off  one  end, 
of  his  land  of  great  Talne,  and.  In  addition, 
cnt  and  blasted  away  and  removed  a  large 
quantity  of  balldlng  granite  off  the  property, 
of  conalderable  value.  The  defendants  de- 
murred, alao,  to  that  cause  of  action;  the 
first  specification  being  that  the  court  has  no 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion. As  to  that  part  of  the  plaintiff's  de- 
mand for  the  value  of  the  strip  of  land  al- 
leged to  have  been  taken  by  the  defendants 
for  the  puUlc  use,  the  defendants  were 
compelled  to  order  a  Jnry  to  assess  the  value 
of  the  same,  under  section  12  of  the  act  of 
1899.  Upon  their  declining  to  do  this  upon 
demand  made  upon  them  for  that  purpose 
an  appeal  lay  to  the  superior  court  on  the 
part  of  the  plaintiff.  In  reference  to  the 
plaintiff's  demand  In  his  second  cause  of  ac- 
tion for  the  value  of  the  rock  or  granite 
blasted  and  carried  away  by  the  defendants, 
the  defendants  wwe  not  required  to  order  a 
Jury  to  assess  the  value.  They  could  have 
made  the  assessment  and  allowance  them- 
sdvea.  Upon  their  refusal  to  make  any  al- 
lowance for  the  value  of  the  granite  taken, 
an  appeal  lay  firom  their  ruling  to  the  su- 
perior court;  the  appeal  "to  be  governed  by 
the  law  regulating  appeals  from  the  courts 
of  Justices  of  the  peace."  The  county  com- 
mlBsionera,  by  the  act  of  1899,  were  given 
original  Jmlsdiction  of  the  matter  embraced 
In  the  plaintiff's  complaint,  and  the  superior 
court  could  exercise  only  appellate  jurisdic- 
tion. 

It  has  been  often  held  by  this  court  tiiat 
In  cases  involving  the  right  of  eminent  do- 
main the  c<Mnmon-law  r^nedy  is  superseded 
by  the  statutory  remedy,  and  that  aggrieved 
parties  must  theref<Mre  seek  redress  under 
the  statutory  remedy.  Mclntire  v.  Uallroad 
Ok.  67  N.  O.  278;  OUllam  v.  Canaday,  33 
N.  C.  106;  Olllet  v.  Jonea,  18  N.  O.  839; 
Dargan  v.  Railroad  Co.,  41  S.  B.  979.  In 
Hclntyre  v.  Bailroad  Oo.  the  action  was  in 
trespass  for  the  recovery  of  damages  for  an 
Injury  sustained  by  the  building  of  defend- 
ant's railroad  on  plaintiff's  land.  The  court 
affirmed  the  Judgment  below,— that  the  plain- 
tiff ooold  not  bring  the  action  as  at  com- 
mon law,  but  should  have  proceeded  under 
the  provisions  of  the  charter  of  the  company, 
which  contained  a  method  and  manner  of 
the  assessment  of  damages.  The  court  said 
in  part!  "But  the  decisions  [OiUet  v.  Jones, 
18  N.  C.  839;  OUliam  v.  Canaday,  S3  N.  C. 
106]  do  not  go  so  much  on  the  words  of  the 
act  as  upon  its  evident  policy.  If  the  owner 
of  land  overflowed  by  a  mlUdam  could  bring 
his  action  on  the  case  for  damages  every 
day,  no  public  mill  could  be  established.  In 
like  manner,  if  the  owner  of  land  taken  by  a 
raHroad  toe  Its  track  could  bring  his  action 
for  trespass  every  day,  no  railroad  could  be 
built.  In  such  case  ttie  law  considers  the 
4StBJi.—10 


property,  though  taken  for  an  individual  or 
for  a  private  corporation,  for  the  public  use. 
Railroad  Co.  v.  Davis,  19  N.  0.  451.  It  is 
not  forbidden  by  the  cimstitntton  If  compen- 
sation be  made,  and  compensation  Is  provid- 
ed tac.  The  mode  of  obtaining  It  may  not 
be  so  eaay  or  satisfactory  to  the  owner,  but 
it  Is  not  Illusory.  A.  substantial  and  Just 
compensation  may  be  obtained.  There  can 
be  no  doubt  but  that  the  legislature  bad  the 
right  to  take  away  the  common-law  remedy. 
The  only  question  possible  Is  as  to  their  in- 
tention." We  can  see  no  difference  between 
the  points  discussed  and  Involved  In  those 
cases  and  the  point  Involved  in  the  present 
case,  in  bo  far  as  the  remedy  of  the  plain- 
tiff is  concerned.  The  county  of  Franklin 
appropriated  for  the  public  use  the  property 
of  the  plaintiff,  under  chapter  681  of  the 
Acts  of  1899,  and  the  manner  of  compensa- 
tion was  fixed  in  precise  terms  by  the  act. 
The  common-law  remedy  was  superseded  by 
that  of  the  statute. 

It  appears  in  this  case  that  the  plaintiff 
made  his  demand  for  comjtensatlon  before 
the  proper  tribunal,  and,  upon  his  applica- 
tion having  been  refused,  he  should  have 
appealed  under  the  provisions  of  the  act  If 
it  had  been  that  the  plahitlff  had  not  at  the 
time  prescribed  in  the  act,  presented  his 
claim,  because  of  the  Impossibility  of  his  hav- 
ing received  notice  of  the  taking  of  the  prop- 
erty before  the  time  when  demand  had  to 
be  made  under  the  statute,  we  would  have 
no  hesitancy,  while  upholding  the  main  fea- 
tures of  the  statute,  In  deciding  that  a  rea- 
sonable time  within  which  to  make  the  ap- 
pllcatiCHi  for  compensation,  after  the  prop- 
erty was  taken,  should  have  been  allowed, 
because^  under  the  terms  of  the  act  It  Is 
apparent  that  there  might  be  a  taking  of 
property  by  the  county  authorities  for  pub- 
lic purposes  under  the  act  at  a  time  which 
would  not  admit  of  an  taiterval  of  30  days 
Intervening  between  the  taking  and  the  next 
regular  meeting  of  the  board.  Darby  v.  City 
of  Wilmington,  76  N.  C.  133;  Broadfoot  v. 
City  of  Fayettevllle,  128  N.  0.  629,  39  S. 
E.  20.  The  language  of  the  statute  (section 
11)  is  as  follows:  "If  the  owner  of  any  land, 
or  the  agent  or  the  agents  of  such  owner 
having  in  charge  land  from  which  timb^, 
stone,  gravel,  sand  mr  clay  was  taken  as 
aforesaid,  shall  present  an  account  of  the 
same,  through  the  county  road  superintend- 
ent, at  any  regular  meeting  of  the  county 
commissioners,  within  thirty  days  after  the 
taking  and  carrying  away  of  such  timber, 
stone,"  etc.,  "It  shall  be  the  duty  of  the  said 
commissioners  to  pay  for  the  same  a  fair 
price." 

No  error. 

COOK,  J.  (dissenting).  I  think  there  was 
error  in  sustaining  the  demurrer  as  to  the 
second  cause  of  action.  The  sacred  regard 
which  the  law  has  for  the  rights  of  private 
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property  Is  sucta  that  It  will  not  permit  It  to 
be  taken  for  public  use  without  Just  compen- 
8atl<»i,  and  an  adequate  remedy  tor  that  pur- 
pose must  be  proylded.  The  remedy  pro- 
vided In  this  act  (chapter  681,  Laws  1868)  Is 
to  be  found  In  sections  11  and  18:  "U  the 
owner  of  any  land  •  •  •  from  which 
timber,  stone,  gravel,  sand  or  clay  were  taken 

*  *  *  shall  present  an  account  of  the 
same  through  the  county  road  8uperlntend«it 
at  any  regular  meeting  of  the  county  com- 
missioners within  thhrty  days  after  the  tak- 
ing and  carrying  away  of  such  *  *  *  It 
shall  be  the  duty  of  said  commissioners  to 
pay  for  the  same  a  fair  price;  and  before 
deciding  ui)on  this,  they  may  cause  to  be  ap- 
pointed an  impartial  Jury  •  •  •  which 
Jury  shall  report  In  writing  to  the  board  of 
commissioners  their  decision  for  revision  or 
confirmation:    provided     said     land     owner 

•  •  •  shall  hate  the  right  of  appeal  •  •  • 
[section  13]  to  the  superior  court  If  the  land 
owner  shall  be  dissatisfied  with  the  finding 
of  the  Jury  and  decision  of  the  county  com- 
missioners, which  shall  be  governed  by  the 
law  regulating  appeals  from  the  courts  of 
Justices  of  the  peace,  and  the  same  shall  be 
heard  de  novo."  The  landowner  is  not  only 
entitled  to  Just  compensation  for  the  property 
taken  from  him,  but  he  is  also  entitled  to  an 
adequate  remedy  by  which  he  can  establish 
and  recover  the  value  of  his  property.  By 
this  act  he  is  only  allowed  80  days  after  the 
"taking  and  carrying  away"  to  present  his 
account,  which  must  be  done  "at  a  regular 
meeting  of  the  county  commissioners,"  and 
"through  the  county  road  superintendent" 
So  his  opportunities  for  asserting  his  rights 
may  be  dependent  upon  the  caprice  or  favor- 
itism of  the  superintendent  -to  perform  the 
act  within  the  time  limited,  or  his  good  for- 
tune to  learn  of  the  completion  of  the  taking 
and  carrying  away  in  time  to  make  and 
present  his  account  or  upon  both.  Should 
he  be  so  situated  that  he  could  not  find  the 
superintendent,  or  should  the  superintendent 
refuse  to  present  the  account  or  should  the 
time  be  so  short  that  he  could  not  prepare 
and  present  It  or  Should  he  be  prevented 
from  doing  so  by  sickness  or  other  unavoid- 
able cause,  then  his  property  would  become 
confiscated,  if  this  be  the  only  remedy.  The 
"taking"  by  the  superintendent  raises  an 
adverse  relationship  between  the  landowner 
and  the  superintendent  and  the  landowner 
might  object  to  acting  through  an  agent  not 
appointed  or  selected  by  him,  and  whose  in- 
terest in  the  subject-matter  might  be  hostile. 
I  think  the  remedy  is  inadequate  for  general 
practice,  and  that  the  superior  court  had  ju- 
risdiction to  administer  the  rights  of  the 
parties,  and  that  the  demurrer  should  have 
been  overruled.  I  do  not  think  that  this  act 
was  Intended,  expressly  or  by  necessary  Im- 
plication, to  repeal  the  common-law  remedy. 
And  while  It  does  not  require  this  remedy 
to  be  pursued,  yet  should  the  convenience  of 


the  claimant  Justify  him  in  resorting  to  it, 
he  is  at  liberty  to  do  sc.  Its  machinery  is 
ample,  and  a  determination  can  be  qteedily 
obtained.  The  act  gives  the  landowner  the 
right  to  have  his  claim  adjusted  imdw  its 
remedy,  if  be  should  desire  to  select  that 
method.  I  cannot  believe  that  the  legisla- 
ture intended  by  this  act  to  repeal  the  rem- 
edy already  in  force,  and  subject  a  private 
right  to  the  hazard  of  uncontrollable  circum- 
stances. Compensation  is  not  required  to  be 
paid  in  advance,  nor  is  there  any  great  baste 
required  in  making  the  appropriation  by  the 
county  officer.  Then  why  should  the  un- 
offending, lawabiding  dtiiiai  be  required  to 
"run  the  chances"  of  getting  his  own,  when 
no  harm  could  happoi  to  either  party  by  re- 
sorting to  the  nsnal  remedy?  I  therefore 
think  that  the  remedy  provided  in  the  act  is 
only  additional,  and  not  the  sole  one  intend- 
ed by  the  legislature. 

DOUGLAS,  J.  I  cannot  concur  in  the  opin- 
ion of  the  court,  either  in  its  theory  or  its 
result  because  it  seems  to  me  that  a  sub- 
stantial injury  is  being  done  to  the  plaintiff 
by  a  construction  of  a  statute  purely  techni- 
cal in  its  nature,  and  justified  neither  by  pub- 
lic policy  nor  common  right.  I  agree  with 
the  opinion  in  so  far  as  it  holds  that  a  coun-  , 
ty  is  not  responsible  for  a  pure  tort  commit- 
ted by  one  of  its  oflScers  or  employes,  but  we 
must  remember  that  a  tort  can  never  confer 
a  right  upon  the  wrongdoer.  If  the  county 
ratifies  the  act,  and  keeps  the  property  thus 
wrongfully  taken,  it  becomes  responsible  to 
the  owner  for  its  value.  If  it  repudiates  the 
act,  it  must  relinquish  the  property,  of  which 
the  owner  may  at  once  take  possession  with- 
out let  or  hindrance.  Whm,  therefwe,  the 
board  of  commissioners  took  wrongful  pos- 
session of  the  plaintifrs  land,  they  became 
personally  responsible  to  him  for  the  Injury, 
without  acquiring  any  right  thereto  either  for 
themselves,  the  county,  or  the  public.  This 
latter  proposition,  I  understand,  is  not  dis- 
puted by  the  court  While  it  does  not  say 
so  in  BO  many  words,  I  presume  that  the 
court  Intended  to  hold  that  the  board  at  coun- 
ty commissioners  has  exclusive  original  Ju- 
risdiction of  all  claims  arising  from  the  tak- 
ing of  private  property  for  the  use  of  the 
county.  Where  is  such  exclusive  Jurisdiction 
conferred  upon  the  tward?  Not  by  the  act 
of  1890,  as  stated  by  the  court  which  ilo- 
where  says  so.  If  the  act  does  not  say  so,  ' 
why  should  we  say  so,  especially  when  the 
only  result  of  such  interpolation  is  to  deprive 
the  plaintiff  of  his  lawful  remedy  for  an  ad- 
mitted wrong?  The  act  does  not  profess  to 
make  the  remedy  exclusive,  and  in  fact  pro- 
vides that  it  shall  apply  only  when  the  plain- 
tiff sees  fit  to  resort  to  such  a  tribunal.  In 
the  case  at  bar  the  plaintiff  did  present  to 
the  county  commissioners  his  claim  for  dam- 
ages within  30  days,  as  provided  by  the  act 
but  the  board  refused  to  entertain  the  daim 
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Ixcause  It  M-as  not  presented  through  the 
saperintendent  of  roads.  This  would  seem 
to  me  to  be  purely  directory,  and  could  not 
affect  the  merits  of  the  claim.  But  perliaps 
I  am  mistaken.  Perhaps  the  road  superin- 
tendent ia  a  court  having  exclusive  original 
Jurisdiction  of  all  such  claims,  no  matter 
bow  great  they  may  be  in  amount  If  so, 
and  he  should  refuse  to  act,  I  presume  the 
Injured  party  would  be  compelled  to  bring 
an  action  for  a  mandamus,  which  would  prob- 
ably come  to  this  court  on  appeal  Suppose 
the  board  of  commissioners  should  then  re- 
rose  to  entertain  the  claim;  another  action 
for  another  mandamus  would  be  necessary, 
and  another  long  and  expensive  litigation 
through  all  the  courts.  Perhaps  then  the 
board  might  pass  upon  bis  claim,  and  allow 
nomhial  damages,  which  would  force  him  to 
appeal.  Tlius,  after  perhaps  four  or  five 
years  of  litigation,  and  necessary  expenses 
greater  than  the  value  of  his  claim,  the  plain- 
tiff would  succeed  in  getting  into  the  su- 
perior court,  where  his  claim  could  be  tried 
npon  Its  merits.  He  is  there  now.  Why 
pat  him  out,  and  make  him  take  this  long 
and  roundabout  journey,  with  the  simple  re- 
sult of  getting  back  to  where  he  started? 
It  win  be  said  that  this  Is  an  extreme  case; 
bat  it  would  be  entirely  possible  under  the 
opinion  of  the  court,  which  puts  it  in  the 
power  of  the  county  authorities  to  wear 
out  any  luiwelcome  claimant,  even  If  they 
did  not  succeed  In  putting  him  out  on  some 
technicality  during  the  progress  of  the  trial. 
In  the  present  case,  when  the  plaintiff  goes 
back  to  the  county  commissioners  or  the 
road  superintendent— whichever  has  exclu- 
sive original  jurisdiction— he  will  be  met 
with  the  objection  that  more  than  30  days 
has  elapsed  since  the  Injury.  Can  we  sup- 
pose that  the  legislature  Intended  any  such 
hardship  and  injustice?  Then  why  not  give 
the  act  the  reasonable  construction  of  say- 
ing that  the  remedy  therein  provided  is  sim- 
ply comolatlTe?  We  so  hold  in  criminal 
actions.  Why  not  in  civil  actions?  We  are 
constantly  told  that,  while  a  man  may  not  be 
guilty  under  the  statute,  he  is  guilty  at  com- 
mon law.  Why  should  we  not  also  say  that, 
while  an  Injured  party  has  not  an  adequate 
remedy  under  the  statute,  he  retains  his  right 
to  appeal  to  the  courts  of  general  jurisdic- 
tion to  redress  his  wrong?  In  the  further 
discussion  of  this  case,  I  shall  cite  but  few 
anthorltles,  as  my  time  Is  short;  but  I  shall 
revert  to  this  subject,  and  Incidentally  to 
this  opinion,  when  the  principle  comes  again 
ttefore  us. 

My  objection  to  this  decision  Is  that  Its 
oltimate  tendency  Is  to  undermine  the  foun- 
dations of  private  right.  It  is  well  settled 
that  private  property  cannot  be  taken,  even 
for  a  public  puri>ose,  without  compensation. 
The  act  under  consideration  provides  tbat, 
when  an  account. is  presented  for  material 
taken,   "it  shall   be  the  duty  of  said  com- 


missioners to  pay  for  the  saine  a  fair  price** 
Laws  1S89,  c.  581,  |  11.  This  the  defend- 
ants have  refused  to  do.  Even  It  the  statu- 
tory remedy  were  intended  to  be  exclusive, 
it  would  be  totally  inadequate,  and  therefore 
unconstitutional  and  void.  The  only  pro- 
vision for  compensation  is  when  the  owner 
of  any  material  so  taken,  or  bis  agent,  "sli.all 
present  an  account  of  the  same  through  the 
coimty  road  superintendent  at  any  regular 
meeting  of  the  county  commissioners  with- 
in thirty  days  after  the  taking  and  carrying 
away  of  such  timber,"  etc.  Id.  There  is 
no  provision  for  notifying  the  owner  of  the 
taking  of  such  material.  It  may  be  taken 
during  his  absence,  or  from  the  back  part 
of  his  plantation,  and  he  may  not  know  it 
until  the  30  days  have  elapsed.  Moreover, 
he  is  required  to  present  his  claim  at  a 
regular  meeting  of  the  commissioners.  Sup- 
pose that  only  one  regular  meeting  is  held 
during  the  80  days,  as  is  usually  the  case, 
and  the  material  Is  taken  the  day  before 
such  meeting;  under  the  statute  the  owner 
would  have  less  than  24  hours  In  which  to 
find  out  that  his  property  had  been  taken, 
to  find  tlie  superintendent,  to  get  his  claim 
into  shape,  and  to  present  it  to  the  comrois- 
slonei-s.  If  he  failed  to  do  this  within  tlie 
time  limited,  he  would  lose  all  remedy. 
Again,  suppose  the  commissioners  should  fall 
to  hold  a  regular  meeting  within  the  30  days; 
the  owner  would  have  no  opportunity  witat- 
ever  of  presenting  his  claim  under  the  stat- 
ute. Surely  this  cannot  be  the  law,  and  yet 
It  wlU  become  the  law  if  the  statutory  rem- 
edy is  held  to  be  exclusive. 

Let  us  briefly  examine  the  constitution  of 
this  state,  and  see  what  are  some  of  Die 
rights  of  the  individual.  The  declaration  of 
rights  declares: 

"Section  1.  That  we  hold  it  to  be  self  evi- 
dent that  all  men  are  created  equal;  that 
they  are  endowed  by  their  Creator  with  t-or- 
taln  Inalienable  rights;  tbat  among  these 
are  life,  liberty,  the  enjoyment  of  the  fruits 
of  their  own  labor  and  the  pursuit  of  hap- 
piness." 

"Sec.  17.  No  person  ought  to  be  •  •  • 
in  any  manner  deprived  of  his  life,  liberty 
or  pi-operty,  but  by  the  law  of  the  land." 

"Sec.  35.  All  courts  shall  be  open;  and  ev- 
ery person  for  an  injury  done  him  In  his  lands, 
goods,  person  or  reputation  shall  have  rem- 
edy by  due  course  of  law,  and  right  and 
justice  administered  without  sale,  denial  or 
delay." 

In  the  case  before  us,  the  plaintiff  lias 
admittedly  suffered  an  injury  to  his  laud, 
and  the  superior  courts  are  open,  and  have 
general  jurisdiction  of  all  such  subjects,  if 
we  take  away  such  Jurisdiction  without  leav- 
ing the  plaintiff  an  adequate  remedy,  Jus- 
tice Is  denied  to  him,  oud  he  Is  doprlvcJ  of 
his  property  contniry  to  the  law  of  the  hiud. 
This  court  has  said  In  Dargan  v.  Ituilrond 
Co.,  113  N.  C.  59G,  uUS,  18  S.  E.  653:    "The 
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right  of  tbe  state  to  take  private  property 
rests  upon  the  ground  that  there  Is  public 
necessity  for  such  appropriation,  and  can  be 
exercised  only  where  the  law  provides  the 
means  of  giving  adequate  compensation  to 
the  owner."  In  Connecticut  River  R.  Co.  t. 
Franklin  Ca  Com'rs,  127  Mass.  50,  34  Am. 
Rep.  338,  the  court  says:  "It  has  long  been 
settled  by  the  decisions  of  this  court  that  a 
statute  which  undertakes  to  appropriate  pri- 
vate property  for  a  public  highway  of  nuy 
kind,  without  adequate  provision  for  the  pay- 
ment of  compensation,  Is  unconstitutional 
and  void,  and  does  not  Justify  an  entry  on 
tho  land  of  the  owner  without  his  consent.'* 
In  Brlckett  v.  Aqueduct  Co.,  142  Mass.  U04. 
306,  8  N.  E.  119,  the  language  of  the  court 
was  that  "a  statute  which  attempts  to  au- 
thorize the  appropriation  of  private  property 
for  public  uses,  without  making  adequate 
provision  or  compensation.  Is  unconstitution- 
al and  void."  Both  these  cases  are  cited  with 
approval  by  the  supreme  court  of  the  TJn'ioil 
States  in  Sweet  v.  Becbel,  159  U.  S.  380, 16 
Sup.  Ct.  43,  40  L.  Ed.  188,  where  the  court 
says  on  page  399,  159  XT.  S.,  page  48,  16  Sup. 
Ot,  40  L.  Bd.  188:  "When,  however,  the 
legislature  provides  for  the  actual  taking 
and  appropriation  of  private  property  for 
public  uses.  Its  authority  to  enact  such  a  reg- 
ulation rests  upon  Its  right  of  eminent  do- 
main,—a  right  vital  to  the  existence  and 
safety  of  government.  But  it  Is  a  condition 
precedent  to  the  exercise  of  such  power  that 
the  statute  makes  provision  for  reasonable 
compensation  to  the  owner."  In  Gamble  v. 
McCrady,  75  N.  O.  509,  It  was  held  (quoting 
the  syllabus)  that:  "Every  one  Is  entitled 
to  notice  In  any  Judicial  or  quasi  Judicial 
proceeding,  by  which  his  Interest  may  be 
afTected;  bence  an  order  by  county  commis- 
sioners appointing  appraisers  to  assess  the 
value  of  the  benefits  and  damages  which 
would  accrue  to  the  owners  of  land  on  ac- 
count of  a  certain  canal  sought  to  be  cut 
through  his  land,  upon  the  petition  of  other 
parties,  filed  under  the  provisions  of  chapter 
39  of  Battle's  Revisal  Is  void,  unless  said 
landowner  be  made  a  party  to  the  petition. 
Sections  9,  12,  c.  39,  Battle's  Revisal,  are 
unconstitutional."  In  Sawyer  v.  Hamilton, 
5  N.  G.  253,  concerning  the  laying  out  of  a 
turnpike,  the  full  opinion  of  this  court  Is 
as  follows:  "Let  the  report  of  the  commis- 
sioners be  set  aside,  on  the  ground  that 
Enoch  Sawyer,  through  whose  lands  the 
road  is  laid  off,  had  not  notice."  In  Union 
Pac.  Ry.  Co.  v.  Leavenworth,  N.  &  S.  By. 
Co.  (C.  C.)  29  Fed.  728,  731,  Justice  Brewer, 
then  a  circuit  Judge,  referrlhg  to  condemna- 
tion of  a  right  of  way,  says:  "Though  a 
special,  it  is  a  Judicial,  proceeding;  and  a 
vital  element  of  Judicial  proceedings  is  no- 
tice to  a  party  against  whom  a  right  is  as- 
serted, before  a  final  detemxination  of  that 
right"  In  Be  Neeld's  Road,  1  Pa.  353,  the 
court  says:    "The  law  abhors  all  ex  parte 


proceedings  without  notice.  Notice  in  tlilii 
case  to  the  owners  of  property  was  absolute- 
ly necessary.  To  take  a  man's  property  and 
assess  his  damages  without  notice  of  it  is 
repugnant  to  evoy  principle  of  Justice,  and 
such  a  proceeding  is  utterly  void."  Mills, 
Em.  Dom.  {  88,  says:  "Where  the  statutory 
remedy  is  not  complete,  the  common-law 
remedy  remains.  For  an  entry  on  land  or 
the  taking  or  destruction  of  property  of  an- 
other, the  common  law  gave  the  injured  par- 
ty the  remedies  of  trespass,  trespass  on  the 
case,  or  ejectment  These  remedies  gave 
the  owner  complete  compensation  for  the  In- 
vasion of  his  rights  of  property.  The  statu- 
tory remedy  whlc^  is  provided  must  be  com- 
plete In  ascertaining  the  damages  and  se- 
curing their  payment,  or  the  common-law 
remedy  may  be  pursued.  The  provision  of 
a  specific  mode  of  ascertaining  damages  con- 
fers no  right  which  did  not  exist  before. 
The  omission,  of  a  specific  mode  leaves  the 
p-irty  his  common-law  right  If  the  statute 
only  provides  a  partial  remedy,  there  Is  a 
remedy  for  the  remainder  at  common  law. 
The  payment  of  damages  must  be  secured, 
and  if,  after  condemnation,  there  is  a  re- 
fusal to  pay,  trespass  or  ejectment,  with 
mesne  profits,  may  be  maintained."  For 
each  of  these  propositions  the  learned  au- 
thor cites  authorities  of  the  highest  re- 
spectability. See,  also.  Rand.  Em.  Dom.  U 
227-231;  Lewis,  Em.  Dora.  S§  364-366,  456; 
7  Enc.  PI.  &  Prac.  481,  486,  528,  544,  545, 
623,  and  especially  pages  691,  694,  715,  716; 
Black,  Const  Law,  §  130;  Cooley,  Const 
Llm.  449,  664,  665,  692;  Tbomp.  Corp.  SS 
5590,  5621. 

Among  all  the  cases  that  I  have  examined, 
the  one  that  perhaps  more  clearly  represents 
my  views  Is  Stuart  v.  Palmer,  74  N.  T.  183, 
30  Am.  Rep.  289,  where  It  is  held  (quoting 
the  headnotes)  that:  "A  law  imposing  an 
assessment  for  a  local  improvement  with- 
out notice  to,  and  a  bearing,  or  an  oppor- 
tunity to  be  heard,  on  the  part  of,  the  owner 
of  the  property  to  be  assessed,  has  the  eftect 
to  deprive  him  of  his  property  without  due 
process  of  law,  and  Is  unconstitutional.  The 
legislature  may  prescribe  the  kind  of  notice 
and  the  mode  in  which  it  may  be  given,  but 
It  cannot  dispense  with  all  notice.  It  is  not 
enough  that  the  owner  may,  by  chance,  have 
notice,  or  that  be  may,  as  a  matter  of  favor, 
have  a  hearing.  The  law  must  require  no- 
tice, and  give  a  right  to  a  hearing.  So,  also, 
It  Is  Immaterial  that  the  assessment  has 
been  in  fact  fairly  apportioned.  The  consti- 
tutional validity  of  the  act  Is  to  be  tested, 
not  by  what  has  been,  but  by  what  may  be. 
done  under  It"  The  ability  and  the  learn- 
ing In  this  celebrated  case  prompt  me  to 
make  a  long  quotation,  which  may  well  take 
the  place  of  anything  I  am  capable  of  say- 
ing. The  court  says,  beginning  on  page 
189,  74  N.  Y.,  30  Am.  Rep.  289:  "What  one 
pays  for  taxes  and  assessments  is  taken  for 
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tbe  pnbUc  good,  and  can  be  Justified  upon 
no  otber  theory.  Private  property  cannot  be 
taken  for  private  purposes,  even  under  the 
legislative  power  of  taxation.  Taxation  and 
asseesment  Imply  apportionment  £3ach  per- 
son must  share  the  burdens  of  taxation  and 
asseesment  equally  with  all  others  in  like 
situation.  Property  may  also  be  taken  by 
the  right  of  eminent  domain  where  the  pub* 
lie  good  requires.  In  such  case  what  one 
parts  with  Is  Just  so  much  more  than  his 
share  of  contribution  to  the  public  good,  and 
hence  for  such  property  be  must  receive 
compensation  In  money  or  Its  equivalent.  It 
must  be  conceded  that  property  cannot  be 
taken  by  the  right  of  eminent  domain  with- 
out some  notice  to  the  owner,  or  some  op- 
portimlty  on  the  part  of  the  owner,  at  some 
stage  of  the  proceeding,  to  be  heard  as  to 
the  compensation  to  be  awarded  him.  An 
act  of  the  legislature  arbitrarily  taking  prop- 
erty for  the  public  good,  and  fixing  the  com- 
pensation to  be  paid,  could  not  be  upheld. 
There  would  In  such  case  be  the  absence  of 
that  'due  process  of  law'  which  both  the 
federal  and  state  constitutions  guaranty  to 
every  citizen.  Can  it  be  that,  when  the  pub- 
lic takes  land  for  a  public  highway,  the  own- 
ers thereof  are  entitled  to  a  hearing  as  to 
the  compensation  which  they  are  to  receive^ 
and  yet  that  the  lands  on  both  sides  of  the 
highway  may  be  assessed  to  pay  such  com- 
pensation, to  their  entire  value,  without  any 
opportunity  on  the  part  of  the  owners  to  be 
heard?  The  legislature  can  no  more  arbi- 
trarily impose  an  assessment  for  which  prop- 
erty may  be  taken  and  sold,  than  it  can  ren- 
der Judgment  against  the  person  without  a 
hearing.  It  is  a  rule  founded  on  the  first 
principles  of  natural  Justice,  older  than  writ- 
ten constitutions,  that  a  citizen  shall  not  be 
deprived  of  his  life,  liberty,  and  property 
without  an  opportunity  to  be  heard  in  de- 
fense of  his  rights,  and  the  constitutional 
provision  that  no  person  shall  be  deprived  of 
these  without  due  process  of  law  has  its 
foundation  in  this  rule.  This  provision  is 
the  most  important  guaranty  of  personal 
rights  to  be  found  in  the  federal  or  state 
constitution.  It  Is  a  limitation  upon  arbi- 
trary powCT,  and  Is  a  guaranty  against  arbi- 
trary legislation.  No  citizen  shall  arbitrarily 
be  deprived  of  his  life,  liberty,  or  property. 
This  the  legislature  cannot  do,  nor  authorize 
to  be  done.  'Due  process  of  law'  is  not  con- 
fined to  Judicial  proceedings,  but  extends  to 
ev&ey  case  which  may  deprive  a  citizen  of 
life,  liberty,  or  property,  whether  the  pro- 
ceeding be  Judicial,  administrative,  or  execa- 
tlve  in  Its  nature.  This  great  guaranty  is 
always  and  everywhere  present  to  protect 
the  dtlzen  against  arbitrary  interference 
with  tbese  sacred  rights.  It  is  difficult  to 
define  with  precision  the  exact  meaning  and 
scope  of  the  phrase  'due  process  of  law.' 
Any  definition  which  could  be  given  would 
probably  fail  to  comprehend  all  the  cases  to 


which  It  would  apply.  It  la  probably  wiser, 
OS  recently  stated  by  Mr.  Justice  Miller,  of 
the  United  States  supreme  court,  to  leave 
the  meaning  to  be  evolved  'by  the  gradual 
process  of  judicial  inclusion  and  exclusion, 
as  the  cases  presented  for  decision  shall  re- 
quire, with  the  reasoning  on  which  such  deci- 
sions may  be  founded.'  It  may,  however,  be 
stated  generally  that  due  process  of  law  re- 
quires an  orderly  proceeding,  adapted  to  the 
nature  of  the  case  in  which  the  citizen  has 
an  opportunity  to  be  heard,  and  to  defend, 
enforce,  and  protect  his  rights.  A  hearing, 
or  an  opportunity  to  be  heard  is  absolutely 
essential.  We  cannot  conceive  of  due  pro- 
cess of  law  without  this.  In  his  argument 
in  the  Dartmouth  College  Case,  4  Wheat  619, 
4  L.  Ed.  628,  Webster  defined  'due  process 
of  law,'  as  a  proceeding  'which  proceeds  opon 
Inquiry,  and  renders  Judgment  only  after 
trial.'  Mr.  Justice  Edwards,  in  Westervelt 
y.  Gregg,  12  N.  Y.  209,  62  Am.  Dec.  100, 
defines  it  as  follows:  '  "Due  process  of  law" 
undoubtedly  means  in  due  course  of  legal 
proceedings,  according  to  those  rules  and 
forms  which  have  been  established  for  the 
protection  of  private  rights.'  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations,  at 
page  355,  after  saying  that  due  process  of 
law  is  not  confined  to  ordinary  Judicial  pro- 
ceedings, but  extends  to  all  cases  where  prop- 
erty Is  sought  to  be  taken  or  Interfered  with, 
says  that  'due  process  of  law  in  each  par- 
ticular case  means  such  an  exertion  of  the 
powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 
rights  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  In  question 
belongs.' "  In  this  long  extract  I  have  omit- 
ted, for  the  sake  of  time  and  space,  the  cases 
which  were  merely  cited  and  not  quoted. 
As  therein  shown,  It  makes  no  difference 
whether  a  man's  land  is  taken  under  the 
form  of  condemnation  or  assessment  or,  as  in 
the  case  at  bar,  without  the  pretense  of  ei- 
ther. In  any  event  it  can  be  taken  only 
by  due  process  of  law,  giving  to  the  owner 
Just  compensation,  with  an  adequate  remedy 
for  obtaining  It 

An  examination  of  this  act  (Laws  1899,  c. 
581)  discloses  some  singular  features.  It  is 
by  its  terms  operative  In  only  seven  counties, 
and  parts  of  three  other  counties.  It  further 
provides  that  it  shall  not  apply  to  SO  counties 
therein  named,  but  may  be  adopted  by  39 
other  counties  also  named.  It  also  contains 
the  following  most  remarkaUe  proviso  (sec- 
tion 27):  "Provided,  that  in  any  county  or 
township  not  coming  under  the  provisions  of 
this  act  but  otherwise  providing  funds  for 
road  Improvement  the  commissioners  of  such 
county  may  at  any  regular  meeting  at  their 
discretion  adopt  any  of  the  sections  (except 
section  1  levying  a  tax)  of  this  act  that  in 
their  judgment  may  be  specifically  adapted 
to  the  needs  of  theh:  county  and  Incorporate 
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tbe  game  In  the  road  law  of  the  said  coonty." 
I  cannot  remember  ever  having  come  across 
any  such  proylslon  in  any  statute.  I  do  not 
question  the  power  of  the  legrlslature  to  pass 
an  act  which  may  be  ratified  or  rejected  In 
its  entirety  by  a  vote  of  the  i)eople,  and  per- 
haps of  the  county  commissioners;  but  I  am 
not  aware  of  any  principle  or  precedent  au- 
thorizing the  legislature  to  delegate  its  law- 
maiilng  i>ower  to  a  board  of  commissioners, 
by  empowering  them  to  amend  an  existing 
statute  by  "incorporating"  therein,  at  their 
pleasure,  any  one  or  more  of  27  different 
sections  of  a  distinct  act,  which  by  its  Tery 
terms  does  not  apply  to  their  county.  I  am 
glad  this  question  has  not  been  directly 
raised. 

Some  changes  In  the  opinion  of  the  court 
made  since  the  abore  was  written  may  make 
certain  parts  of  this  opinion  seem  inapplica- 
ble, but  I  have  no  time  to  change  them,  and 
can  add  but  little  to  what  I  have  already 
said.  The  opinion  of  the  court  seems  to  be 
bnsed  principally  upon  the  case  of  Mclntyre 
V.  Railroad  Co.,  67  N.  C.  278,  and  quotes 
therefrom  as  follows:  "But  the  decisions  do 
not  go  so  much  on  the  words  of  the  act  as 
upon  Its  evident  policy.  If  the  owner  of  land 
overflowed  by  a  mllldam  could  bring  his  ac- 
tion on  the  case  for  damages  every  day,  no 
public  mill  could  be  established.  In  like 
manner,  if  the  o'vrner  of  land  taken  by  a  rail- 
rond  for  its  track  could  bring  his  action  for 
trespass  every  day,  no  railroad  could  be 
built."  This  quotatl(>n  seems  singularly  in- 
appropriate to  the  conclusion  of  the  court 
In  the  case  at  bar  there  Is  no  ground  what- 
soever for  supposing  that  actions  will  be 
brought  every  day,  when,  from  Its  very  na- 
ture, this  action  would  end  the  controversy. 
Therefore  the  "evident  policy"  referred  to  In 
Mclntyre's  Case  has  no  application  whatever 
to  the  one  before  us.  If  this  case  comes  nei- 
ther within  the  words  of  the  act,  nor  the  pol- 
icy of  our  decisions,  why  should  this  court 
write  Into  the  statute  provisions  which  are 
not  there?  The  only  effect  of  such  Interpola- 
tion, required  neither  by  the  spirit  of  the  act 
nor  the  policy  of  the  law.  Is  to  deprive  the 
citizen  of  his  property  without  compensation. 
If  the  laws  are  ever  stretched,  it  should  be 
for  the  fuller  protection  of  personal  liberty 
and  private  property.  In  the  case  at  bar  the 
plaintiff  is  not  seeking  to  recover  anything 
the  county  has  taken,  but  simply  to  get  com- 
pensation one  time,  and  in  one  final  action. 
The  question  is  not  whether  the.  county  shall 
have  what  it  needs,  but  whether  It  shall  pay 
for  what  it  takes.  Hence  the  dangers  of  In- 
terminable litigation,  so  strenuously  relied  up- 
on by  the  court,  have  no  visible  relevancy  to 
the  case  at  bar.  In  Johnston  v.  Rankin,  70 
N.  C.  550,  556,  In  an  opinion  written  by  the 
same  learned  Justice  who  wrote  Mclntyre's 
Case,  the  court  says:  "The  proceedings  were 
irregular  and  void,  because  the  sheriff  did  not 
profeed  with  the  Jury  to  view  the  lands  and 
assess  the  damages  on  the  day  named  In  the 


notice  to  plaintiff,  but  on  a  subsequent  day, 
of  which  the  plaintiff  had  no  notice.  If  this 
objection  had  not  been  waived  by  the  plain- 
tiff's appeal  from  the  assessment  of  damages. 
It  would  have  been  good.  The  sheriff  had  no 
Jurisdiction  to  enter  on  the  lands  until  the 
plaintiff  was  made  a  party  to  the  proceedings 
by  service  of  notice.  The  neglect  to  proceed 
on  the  day  named,  without  notice  of  the  post- 
ponement to  the  plaintiff,  operated  as  a  dis- 
continuance as  to  him,  and  put  him  out  of 
court  He  might,  perhaps,  have  regarded  all 
after  proceedings  as  trespasses,  being  under 
a  warrant  which  was  void,  as  to  him,  for 
want  of  notice,  or  be  might  have  brought  up 
the  proceedings  to  the  superior  court  by  re- 
cordarl,  and  had  them  quashed,  and  then,  at 
least,  have  brought  his  action  for  the  tres- 
pass." This  case  shows  that  there  are  some 
cases,  at  least,  in  which  an  action  for  the  tres- 
pass may  be  brought  even  when  the  statute 
provides  a  special  and  summary  proceeding. 
The  same  is  held  in  the  well-considered  case 
of  White  V,  Railroad  Co.,  113  N.  O.  610,  621. 
18  S.  B.  380,  22  L.  R.  A.  627,  37  Am.  St  Rep. 
639.  Another  objection  to  such  a  construc- 
tion of  the  statute  is  that  it  would  be  in  vio- 
lation of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  inasmuch  as 
it  does  not  provide  for  any  notice  to  the  plain- 
tiff, nor  any  adequate  remedy  for  his  comiten- 
satlon.  Chicago,  B.  &  Q.  R.  Co.  t.  City  of 
Chicago,  166  U.  S.  226,  17  Sup.  Ot.  581,  41 
L.  Ed.  879.  In  Simon  v.  Craft  182  U.  S. 
427,  436,  21  Sup.  Ct  836,  839,  45  L.  Ed.  1165, 
the  court  says:  "The  essential  elements  of 
due  process  of  law  are  notice  and  c^portu- 
nlty  to  defend.  In  determining  whether  such 
rights  were  denied,  we  are  governed  by  the 
substance  of  things,  and  not  by  mere  form." 
The  last  proposition  ot  the  opinion  is  startling 
to  me.  It  is,  in  substance,  that  if  It  were  im- 
possible, under  the  circumstances  of  a  partic- 
ular case,  for  the  landowner  to  receive  no- 
tice of  the  appropriation  of  his  property  In 
time  to  present  his  demand,  this  court  would 
extend  the  time.  It  cites  Darby  v.  City  of 
Wilmington,  76  N.  C.  133,  and  Broadfoot  v. 
City  of  Fayettevllle,  128  N.  C.  529,  39  S.  El. 
20;  but  neither  of  these  cases  Is  any  author- 
ity for  the  position.  I  am  well  aware  of  the 
principle  thftt  part  of  an  act  may  be  constitu- 
tional, and  a  part  unconstitutional,  if  they 
are  capable  of  separation,  but  in  this  case  no 
such  principle  arises.  The  opinion  of  the 
court  does  not  declare  any  part  of  the  act  un- 
constitutional. This  it  clearly  has  the  power 
to  do,  but  to  declare  an  act  constitutional, 
and  then  to  claim  the  right  to  suspend  its 
operation,  if.  In  the  judgment  of  the  court  It 
should  at  any  time  work  a  hardship,  is  en- 
tirely a  different  matter.  Article  1,  i  9,  of 
the  coustltution,  says:  "All  power  of  sus- 
pending laws,  or  the  execution  of  laws,  by 
any  authority,  without  the  consent  of  the 
representatives  of  the  people,  is  injurious  to 
their  rights,  and  ought  not  to  be  exercised." 
I  am  also  aware  of  the  line  of  decisions  rep- 
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resented  by  Culbreth  t.  Downing,  121  N.  0. 
205,  28  &  B.  2M,  61  Am.  St.  Rep.  661,  to 
the  effect  that  statutes  of  Ilmltatioa  cannot 
be  sbortened  so  as  to  bar  existing  rights  of 
action  without  allowing  reasonable  time 
thereafter  for  the  bringing  of  the  action. 
The  statute  under  consideration  has  no  retro- 
actire  operation  whatever,  but  operates  only 
to  futuro,  and  solely  upon  rights  of  action 
which  it  itself  creates.  A  reasonable  tnterpre- 
tatlou  of  the  act,  to  the  effect  that  the  imper- 
fect remedy  therein  provided  is  merely 
cnmnlatlTe,  would  avoid  all  these  difSculties, 
and  meet  the  ends  of  justice,  without  violat- 
log  any  established  rule  of  construction. 

I  deeply  regret  feeling  compelled  so  often 
to  dissent  from  the  opinion  of  the  court,  but 
1  must  follow  my  convictions.  We  are  not 
merely  deciding  isolated  cases,  but  are  estab- 
lishing general  principles,  more  far-reaching, 
perhaps,  than  we  can  foresee.  I  cannot  en- 
tirely ignore  the  dangers  that  are  ahead  of 
us,  and  which.  In  my  opinion,  can  be  met 
only  by  the  equal  enforcement  of  the  law  in 
its  letter  and  spirit  and  especially  in  the 
(nllest  protection  of  individual  right.  Cor- 
porate monopoly  and  socialism  are  twin 
children  of  despotism.  Hating  each  other, 
tliey  are  of  common  parentage,  and  equally 
demand  the  sacriflce  of  private  right,  on  the 
one  band,  on  the  claim  of  pnbllc  convenience, 
and  on  the  other  on  the  plea  of  public  serv- 
ice. So  far  as  private  property  may  be  ac- 
tually necessary  for  public  use,  it  may  be 
taken;  but  no  ground  of  public  policy  or  of 
natural  right  will  Justify  or  excuse  the  re- 
(nsal  of  Just  compensation,  or,  what  Is  equiv- 
alent thereto,  the  refusal  of  an  adequate 
remedy  for  obtaining  such  compensation. 
One  of  England's  greatest  statesmen  has 
said:  "The  poorest  man  may,  in  his  cottage, 
give  defiance  to  all  the  forces  of  the  crown. 
It  may  be  frail,  its  roof  may  shalce,  the  wind 
ma;  blow  through  it,  the  storm  may  enter,  the 
rain  may  enter,  but  the  king  of  England  may 
not  enter.  All  his  forces  dare  not  cross  the 
threshold  of  the  ruined  tenement."  Of 
course,  he  meant  that  the  king  could  not  en- 
ter except  by  the  law  of  the  land.  Why 
should  our  ancestors  have  abolished  the  king- 
I7  olBce,  if  more  than  kingly  powers  remain 
rested  in  a  county  road  superintendent? 


LOVBLADT  T.  PRANKLIN-DAVIS  NURS- 
ERY CO. 
(Supreme  Court  of  Georgia.     June  10,  1902.) 

APPEAL— OVBRRUUNO    CERTIORARI— RBVBRS- 
AI/— PROCEEDINSS  BELOW. 

L1%e  judgment  of  a  judge  of  the  superior 
court  ovnmllng  a  certiorari  was  reversed  by 
the  supreme  court  on  the  ground  that  no  au- 
thority was  shown  for  entering  an  appeal  in 
the  magistrate's  court.  When  the  remittitur 
vas  filed  m  the  office  of  the  clerk  of  the  supe- 
rior court  the  judge  passed  an  order  making 
the  judgment  of  the  supreme  court  the  judg- 
tneut  of  the  superior  court,  directing  the  jus- 
tire  of  the  peace  before  whom  the  case  was 
tried  to  dismiss  the  case,  and  providing  that 


"this  order  does  not  deprive  the  eonrt  of  its 
authority  in  tiie  matter  as  set  ont  in  section 
4457  of  the  Code."  Held,  that  such  order, 
properly  construed,  did  not  confer  upon  the  ap- 
pellant any  rights,  but  simpiv  preserved  what- 
ever rights  the  appellant  might  yet  have  under 
the  provisions  of  the  section  in  question.  If 
any  rights  still  existed  uuder  the  section,  they 
were  preserved  by  the  order.  If  none  existed, 
the  qualification  of  the  judgment  directing  a 
dismissal  of  the  case  was  liarmiess.  So  con- 
strued, no  reason  appears  for  reversing  the 
Judgment.  If,  when  the  case  is  remanded  to 
the  justice's  court,  the  justice  accords  to  the 
appellant  or  its  agent  any  rights  under  such 
section,  it  will  then  lie  time  to  bring  in  ques- 
tion the  propriety  or  correctness  of  his  ded- 
siou. 
(Syllabus  by  the  Court.) 

Error  from  superior  comrt,  Cherokee  coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  between  A.  J.  Lovelady  and  the 
Franklin-Davis  Nursery  Company.  Prom  a 
Judgment  after  reversal  by  the  supreme  court, 
Lovelady  brings  error.    Affirmed. 

Geo.  L  Teasley,  for  plahitlff  In  error.  Lee 
Muliins,  for  defendant  in  error. 

FEB  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SIYELL  V.  HOOAN. 
(Supreme  Court  of  Georgia.     June  7,  1902.) 

DEPOSITION  —  LEADINO  INTBRROOATORIES  — 
BREACH  OF  CONTRACT— EVIDENCE— COMPB- 
TENCT  OP  WITNESS— DIRBCTINU  VJiUlLiii;!'. 

1.  An  interrogatory  is  not  open  to  the  objec- 
tion that  it  is  leading  when  it  does  not  suggest 
the  answer  desired.  An  interrogatory  which 
does  suggest  the  answer  desired  is  leading. 
"The  first  interrogatory  objected  to  iu  the  pres-. 
cut  case  was  not  leading,  and  the  second  one 
was. 

2.  There  was  no  error  in  admitting  the  tes- 
timony referred  to  in  the  third  ground  of  the 
amended  motion  for  a  new  trial,  the  same  be- 
ing pertinent  end  relevant  to  the  case. 

3.  The  original  plaintiff  by  whom  the  alleged 
contract  with  the  defendant  was  made  bemg 
dead,  the  latter  was  not  a  competent  witness 
to  testify  in  his  own  favor  as  to  any  contract 
or  conversation  lietween  him  aud  the  deceased. 
This  ruling  applies  to  the  fourth  aud  sixth 
grounds  of  the  motion  for  a  new  trial. 

4.  whether  or  not  the  document  referred  to 
in  the  fifth  ground  of  the  motion  for  a  new 
trial  was  for  any  reason  inadmissible  in  evi- 
dence, it  was  certainly  not  open  to  the  ob- 
jection that  it  was  irreleraut. 

5.  The  plaintiff  having  failed  to  prove  the 
allegation  that  the  price  of  the  cotton  to  which 
the  contract  with  the  defendant  related  was 
actually  tendered,  and  this  allegation  being 
essential,  the  court  erred  In  directing  a  ver- 
dict in  her  favor. 

6.  This  case  involves  no  new  or  important 
legal  question,  and  does  not  require  further 
elaboration. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  La  Grange;  F.  M. 
Longley,  Judge. 

Action  by  N.  L.  Hogan,  administratrix, 
against  E.  M.  Sivell.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

f  1.  See  Depositions,  vol.  18,  Cent.  Dtc  |  66. 
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After  the  plaintiff  bad  introdaced  bis  erl- 
d^a.ce,  the  defendant  made  a  motion  to  non- 
suit the  case,  which  motion  was  overruled, 
and  the  defendant  excepted  pendente  lite. 
After  the  defendant  had  introduced  his  evi- 
dence, the  court  directed  a  verdict  for  the 
plaintlfT  for  $100  principal,  $5.50  interest,  and 
cost  of  suit;  to  which  ruling  and  direction 
the  defendant  excepted,  and  afterwards  filed 
a  motion  for  a  new  trial  on  the  following 
grounds:  (1)  Because  the  court  overruled 
the  objection  of  the  defendant  to  the  follow- 
ing question  of  J.  F.  Cleaveland:  "Did  yon  or 
not  ever  hear  any  conversation  between  T. 
M.  Hogan  In  his  lifetime  with  the  defendant 
E.  M.  Sivell  with  reference  to  ten  bales  of 
cotton  Sivell  had  contracted  to  deliver  to 
Hogan  on  November  1,  1900?  and,  if  so,  state 
what  the  conversation  was."  Ibia  was  ob- 
jected to  In  wrltiug  on  the  interrogatories 
when  crossed  by  defendant,  and  again  at  time 
of  introduction  of  this  evidence,— that  is,  the 
answer  thereto, — on  the  ground  that  the  ques- 
tion was  leading  and  presumed  the  facts  stat- 
ed in  the  question  to  be  true  without  proof. 
(2)  Because  the  court  overruled  the  objection 
of  defendant  to  the  following  question:  "Did 
or  not  Hogan  ask  Sivell,  in  your  presence,  to 
deliver  said  cotton,  or  why  be  had  not  de- 
livered It,  and  that  be  was  ready  to  pay  for 
same,  and  did  or  not  Sivell  refuse  to  deliver 
it?"  Defendant  objected  In  writing  at  time 
of  crossing  interrogatories,  and  also  at  time 
of  offering  of  this  question  and  answer  there- 
to in  evidence,  that  it  was  leading,  which  ob- 
jection the  court  overruled.  (3)  Because  the 
defendant  objected  to  the  reading  of  the  fol- 
lowing answer  of  said  Cleaveland  given  in  an- 
swer to  the  question  set  out  In  the  first  two 
grounds  of  this  motion:  "I  was  passing  T. 
M.  Hogan's  store,  going  to  tdephone,  and  saw 
Hogan  and  E.  M.  Sivell  in  the  store,  and 
heard  them  talking  about  cotton,  and,  as  N. 
L.  Hogan  and  others  had  told  me  and  talked 
to  me  in  regard  to  the  contract  with  Mr. 
Sivell,  I  stopped  In  front  of  the  store  to  hear 
the  conversation.  I  heard  Mr.  Hogan  tell 
Mr.  Sivell  that  he  had  the  money  to  pay  him 
for  the  cotton,  and  that  be  wanted  the  cot- 
ton; that  the  contract  was  past  due^  and  that 
be  wanted  the  cotton;  and  Sivell  told  Mr. 
Hogan  that  he  did  not  know  about  that;  that 
the  contract  was  not  right."  This  was  ob- 
jected to  then  and  there  on  the  ground  that 
it  was  indefinite;  did  not  state  what  cotton 
or  contract  was  subject  of  conversation;  that 
it  showed  that  it  took  place  aft«:  the  con- 
tract was  past  due;  that  a  demand  or  tender 
at  that  time  was  irrelevant,  because  the  con- 
tract was  past  due;  that  it  did  not  show  a 
tender,  a  demand,  or  a  refusal,  and  was  there- 
fore irrelevant.  The  court  overruled  each  of 
these  objections,  and  allowed  the  answer  to 
be  read  and  admitted  in  evidence.  (4)  Be- 
cause the  following  material  evidence  offered 
by  the  defendant  was  Illegally  withheld  from 


the  Jury  against  his  demand:  Applicant  of- 
fered to  testify  that  Instrument  of  writing 
following,  signed  by  T.  M.  Hogan,  was  made 
and  executed  by  Hogan  contemporaneously 
with  the  Instrument  sued  on;  the  writing  be- 
ing as  follows:  "Know  all  men  by  these 
presents  that  I  have  this  day  purchased  of 

E.  M.   Sivell  bales  cotton,   averaging 

five  hundred  (SOO)  pounds  each,  at  seven  (7) 
cents  per  pound,  basis  middling  threes  (In- 
man's  classification),  said  cotton  to  be  deliv- 
ered In  Obipley,  Ga.,  by  Nov.  Ist,  1000.  Wit- 
ness my   band  and  seal  this  ,   1900. 

[Signed]  T.  M.  Hogan."  This  was  objected 
to  by  plaintiff  on  ground  that  Hogan  was 
dead  and  that  defendant  was  an  incompetent 
witness.  (5)  Because  the  following  material 
evidence  offered  by  applicant  was  witbbeld 
illegally  from  the  Jury,  over  his  demand: 
Defendant  having  proved  the  signature  of  the 
Instrument  set  out  in  the  foregoing  ground 
No.  4  to  be  that  of  T.  M.  Hogan,  by  Sivell. 
and  defendant  having  testified  that  both  tbis 
and  the  one  sued  on  were  written  by  Mr. 
Key  at  the  same  time,  this  instrument,  copy 
of  which  is  set  out  In  preceding  ground  No. 
4,  was  offered  in  evidence.  This  was  object- 
ed to  on  the  ground  that  It  was  irrelevant, 
which  was  sustained,  and  the  evidence  ex- 
cluded. (6)  Because  the  following  material 
evidence  offered  by  applicant  was  witbbeld 
illegally  from  Jury  against  bis  demand:  Ap- 
plicant offered  to  testify  that  the  instrument 
referred  to  in  ground  4  was  part  of  c<mtract 
entered  into  by  Sivell  and  Hogan,  and  d^ver- 
ed  to  Sivell  by  Hogan  at  the  time  the  instru- 
ment sued  on  was  given  Hogan  by  Sivell. 
This  was  objected  to  on  same  ground  as  in 
ground  4.  Defendant  offered  to  give  this 
evidence.  (6%)  Because  the  court  refused  to 
allow  defendant  to  testify  to  the  conversation 
which  took  place  between  T.  M.  Hogan  and 
defendant  as  was  testified  by  J.  F.  Cleave- 
land. This  was  objected  to  on  the  ground 
that  Hogan  was  dead  and  defendant  was  an 
incompetent  witness.  Court  sustained  the 
objection  and  excluded  the  evidence.  (7)  Be- 
cause the  court  after  both  sides  bad  closed, 
directed  the  Jury  to  bring  In  verdict  for  the . 
plaintiff  for  $100  principal,  $5.90  Interest,  and 
costs  of  suit.  This  was  done  over  objection 
of  defendant,  both  as  to  the  direction  and  as 
to  including  the  interest  in  the  verdict  for 
damages.  (8)  Because  said  Terdict  Is  con- 
trary to  evidence  and  the  principles  of  Jus- 
tice and  equity.  Said  motion  for  new  trial 
was  overruled,  and  the  defendant  excepted 
on  the  several  grounds  stated  In  said  mo- 
tion. 

Harwell  &  Lovejoy,  for  plaintiff  in  error. 
Terrell  &  Terrell  and  Henry  Beeves,  for  de- 
f aidant  In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  Blckneaa. 
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DUNTON  ▼.  HABPBB  et  al. 

(Bnpreme  Court  of  Bonth  Carolina.    Jane  28, 

1902.) 

OBDER  rOB  SBCUBITT  TOR  COSTS-YAOATINO 

APPBAI<-FIUNa  ORDER. 

1.  Where  a  judge,  under  Code,  {  195,  anthor- 
izing  the  relief  of  a  party  from  an  order  taken 
against  him  through  mistake,  surprise,  or  ex- 
cusable neglect,  vacates  an  order  of  another 
drcnit  jndge^  he  does  not  review  the  vacated 
order  on  the  merits. 

2.  Application  for  relief  from  orders  and  judg- 
ment* taken  by  sorprise  or  excusable  ne|[lect, 
nnder  Code,  |  195,  la  addressed  to  the  discre- 
tion of  the  circuit  judge,  and  his  action  is  not 
appealable  unless  he  violates  the  law. 

3.  Security  for  costs  whereby  the  parties  ac- 
knowledge themselves  liable  for  the  costs  of  the 
case,  and  consent  that,  if  plaintiffs  fail  to  re- 
cover, defendant  may  have  execution  for  his 
costs  against  them,  is  sufficient. 

4.  Where  an  order  is  marked  "Filed,"  and 
entered  and  recorded  on  the  journal  the  day 
when  made,  but  la  immediately  taken  out  of  the 
clerk's  possession  by  an  attorney,  and  kept  by 
him  in  his  office,  it  is  not  on  file  while  so  Kept. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   Benet,  Judge. 

Action  by  F.  W.  Dunton  against  Emma  H. 
Harper  and  others.  From  order  permitting 
plaintiff  to  file  security  for  costs  after  expira- 
tion of  time  fixed  in  order  providing  same,  de- 
fendants appeaL  Affirmed.  The  following  is 
the  security  permitted  filed:  "We  acknowl- 
edge ourselves  liable  for  the  costs  of  this  case, 
and  consent  that,  U  the  plaintiff  fall  to  re- 
cover, the  defendant  may  have  execution  for 
his  costs  against  ns.  Qlven  under  our  hands 
this  3d  day  of  October,  A.  D.  1901.  J.  Allen 
Patterson.  H.  A  Patterson.  Witness:  W. 
Gllmore  Slmms,  0.  O.  P.  and  G.  S." 

Uotiert  Aldrlch  and  B.  A.  Bills,  for  appd- 
lanta.  Sloui  *  Green  and  J.  O.  Patterson,  for 
appellee. 

pope;  J.  Upeo  notice,  and  after  argument 
on  both  sides.  Judge  Jamea  Aldrlch,  on  the 
16th  day  of  July,  1901,  ordered  the  plaintiff, 
who  was  a  nonresident  of  this  state,  to  file 
security  for  costs,  under  the  requirements  of 
role  10  of  circuit  cotat  (40  S.  B.  t),  within  60 
days  from  tbe  rising  of  the  court,  and  that 
he  be  nonsuited  on  failure  so  to  do.  The  cir- 
cuit conrt  for  Barnwell  county  arose  and  ad- 
journed sine  die  on  July  17,  1901.  No  com- 
pliance wltb  rule  10  of  the  circuit  conrt  was 
made  by  plaintiff  wltbln  tbe  00  days  after  ad- 
journment of  conrt  A  judgment  by  nonsuit 
was  duly  entered  by  defendants.  The  attor- 
neys for  plaintiff  gave  notice  that  on  the  6th 
day  of  November,  1901,  at  12  o'clock,  or  aa 
soon  thereafter  as  counsel  could  be  heard, 
piflinfur  would,  upon  all  of  tbe  pleadings  and 
proceedings  in  the  above^ntitled  cause  and 
affidavit  thereto  attached,  mgre  before  his 
honor.  Judge  W.  C.  Benet,  at  Barnwell  court 
boose^  S.  C,  for  an  order  vacating  and  setting 
■side  tbe  Oder  of  Judge  James  Aldrlch,  dated 
the  10tb  day  of  July,  1901,  requiring  the  plain- 

f  a.  See  CotM,  vol.  U,  cent  Dig.  |  4M. 
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tiff  to  file  security  for  costs  within  60  day* 
from  the  rising  of  the  court,  and  to  vacate 
and  set  aside  any  Judgment  entered  upon  said 
order,  upon  the  grounds  of  the  mistake,  inad- 
vertence, surprise,  and  excusable  n^ect  on 
the  part  of  plaintiff;  and  will  move  the  court 
to  extend  the  time  for  plaintiff  to  file  secur- 
ity for  costs,  and  to  allow  the  security  for 
costs  filed  herein,  after  the  time  stated  In 
Judge  Aldrlch's  order  had  expired,  to  stand 
as  and  tw  a  full  compliance  wltb  said  order 
requiring  security  for  costs;  and  for  such 
other  and  further  relief  as  plaintiff  may  be  en- 
titled to,  or  that  the  court  may  think  Just 
and  proper.  The  affidavits  tended  to  show 
that  Mr.  J.  O.  Patterson,  as  plaintiff's  attor- 
ney, did  attend  the  bearing  of  tbe  motion  be- 
fore Judge  Aldrlch  for  the  order  requiring 
plaintiff  to  enter  security  for  costs,  and  while 
not  resisting  said  motion  exc^  as  to  the  lim- 
itation of  60  days  after  adjournment  of  the 
July,  1901,  term  of  court,  be  left  tbe  court 
room  before  the  circuit  judge  announced  his 
ruling,  only  going  Into  one  of  the  Jury  rooms 
for  consultation  of  a  case  next  in  order  for 
trial;  that  said  attorney  never  saw  the  order 
until  the  27th  September,  1901;  that  said 
order  was  not  filed  by  the  clerk  of  court,  al- 
though the  same  was  duly  recorded,  on  the 
day  It  was  made,  on  the  court  Journal,  by  the 
said  clerk;  that  said  order  was  never  lodged 
or  retained  In  the  office  of  the  clerk  of  court 
until  Judgment  was  entered  on  nonsuit  Mo- 
tion came  on  to  be  heard  by  his  honor.  Judge 
Benet,  and  after  full  argument  he  signed  the 
following  order:  "This  motion  came  on  to 
be  heard  before  me  upon  notice.  The  plain- 
tiff asks  to  be  relieved  of  the  order  granted 
by  Judge  James  Aldrlch,  on  the  16th  day  of 
July,  A.  D.  1901,  requiring  tbe  plaintiff  to  file 
security  for  costs  within  00  days  from  the 
rising  of  the  court  then  being  held  at  Bam- 
well,  S.  C,  and  to  vacate  and  set  aside  any 
judgment  entered  upon  said  order,  upon  tbe 
grounds  of  tbe  mistake,  Inadvertence,  sur- 
prise, and  excusable  neglect  on  tbe  part  of  the 
plaintiff's  attorneys.  It  appears  that  the  or- 
der of  Judge  James  Aldrlch,  bearing  date 
the  16th  day  of  July,  A.  D.  1901,  was  record- 
ed by  the  clerk  of  the  court  In  the  journal 
of  the  court  proceedings,  immediately  after 
the  order  was  signed,  and  after  it  was  so  re- 
corded It  was  turned  over  to  B.  A.  Efllls, 
Esq.,  defendants'  attorney,  and  that  said  or- 
der was  never  properly  filed  in  the  clerk's  of- 
fice until  the  24th  day  of  September,  1901, 
after  the  time  fixed  by  said  order  for  filing 
security  for  costs  had  expired.  It  further  ap- 
pears from  the  affidavit  of  J.  O.  Patterson, 
Esq.,  and  I  so  hold,  that  the  failure  of  the 
plaintiff's  atfomey  to  comply  with  the  order 
of  Judge  Aldrlch,  requiring  tbe  security  for 
costs  in  the  case  to  be  filed  within  00  days 
after  the  rising  of  the  court  was  by  reason 
of  the  plaintiff's  attorney's  mistake,  inad- 
vertence, surprise,  and  excusable  neglect  and 
with  no  Intention  to  disregard  the  terms  of 
aald  order.    In  addition  to  this,  however,  fiie 
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order  from  which  relief  is  aaked  was  with- 
drawn from  the  records  of  the  conrt  by  the 
defendants'  attorney  on  the  day  It  was  signed, 
and  was  never  retomed  to  such  record  nntil 
after  the  time  designated  In  said  order  for  the 
flllng  of  the  secmity  for  costa  Now,  while 
the  public  records  of  the  court  are  notice  to 
the  world,  this  order,  having  been  withdrawn 
from  the  records,  could  not  operate  as  such 
notice.  It  Is  therefore  otAeteA  that  the  or- 
der of  Judge  James  Aldrlch,  bearing  date  the 
16th  day  of  July,  A.  D.  1901,  and  atty  ordo: 
of  nonsuit  thereupon,  be  vacated  and  set  aside, 
and  that  the  security  for  costs  heretofore 
filed  by  the  plalntlfTs  attorneys  In  this  cause, 
on  the  3d  day  of  October,  1901,  stand  as  and 
for  the  security  for  costs  on  the  part  of  the 
plalndfl  in  this  cause.  Let  all  the  papers  and 
affidavits  submitted  by  both  sides  at  the  hear- 
ing of  this  motion  be  filed  with  the  order." 

From  this  order  the  defendants  appealed 
upon  the  following  grounds:  "(1)  The  pre- 
siding judge  erred  in  vacating  and  setting 
aside  the  order  of  Judge  James  Aldrlch,  In 
above-stated  case,  dated  16th  July,  1901,  and 
ordering  that  the  security  for  costs  dated 
3d  October,  1901,  and  filed  by  plaintlft  on 
4th  October,  1901,  should  stand  as  and  for 
security  of  costs,  bnt  should  have  refused 
plalntlfF's  motion  to  set  aside  and  vacate 
Judge  James  Aldrlch's  said  order,  on  the 
ground  that  one  circuit  Judge  has  no  Juris- 
diction to  vacate  and  set  aside  the  order  of 
another  circuit  Judge.  (2)  The  presiding 
Judge  erred  in  holding  that  the  case  at  bar 
was  one  of  the  cases  provided  for  In  section 
195  of  the  Code  of  Civil  Procedure,  where  a 
party  is  rellevable  flrom  an  order  taken 
against  him  through  bis  mlstalte.  Inadvert- 
ence, surprise,  or  excusable  neglect,  but 
should  have  refused  the  motion  to  be  so  re- 
lieved, and  should  have  held  that  the  said 
relief  was  applicable  only  to  parties  who, 
through  mistake,  Inadvertence,  or  excusable 
neglect,  had  lost  the  opportunity  to  be  so 
beard  at  the  trial  or  on  the  hearing  of  the 
motion  for  the  order.  (3)  The  presiding 
Judge  erred  in  holding  that  said  order  of 
Judge  James  Aldrlch  had  ever  been  properly 
filed  until  24th  September,  1901,  although 
recorded  by  the  clerk  of  the  court  of  common 
pleas  Jovimal  on  the  16th  day  of  July,  1901, 
because  one  of  the  attorneys  of  defendants 
had  borrowed  said  order  temporarily  from  the 
flies  after  it  was  recorded;  whereas  he  should 
have  held  that,  even  although  said  order  had 
never  been  filed  nor  recorded,  yet  it  was  ob- 
ligatory and  binding  on  the  plaintiff,  if  the 
plaintiff  was  present  at  the  hearing  through 
his  attorney,  and  participated  in  the  argu- 
ment thereon;  and  much  more  so  in  this 
case,  where  the  order  was  not  only  made 
after  both  parties  had  been  heard,  but  was 
filed  with  the  clerk  for  record  In  open  court, 
and  was  duly  recorded  and  indexed  in  the 
journal  of  the  court  of  common  pleas.  (4) 
The  presiding  Judge  erred  in  holding  that  the 
security  for  costs  filed  by  plaintiff  on  the 


8d  day  of  Oct<^r,  1901,  shoold  stand  aa 
valid  security  for  the  costs  of  this  case,  bat 
shonld  have  held  that  said  security,  dated  on 
the  8d  day  of  October,  1901  (which  is  evi- 
dently the  security  Intmded  by  his  honw), 
and  filed  on  4th  of  October,  1901,  was  not  a 
valid  and  proper  security  for  costs.  In  this: 
that  it  does  not  conform  to  the  form  of  se- 
curity prescribed  by  rule  10  of  the  circuit 
court  in  regard  to  security  for  costs,  and  be- 
cause it  was  not  given  and  filed  In  time." 

We  will  now  pass  iqion  these  exceptions 
In  their  order: 

Fli-st  When  a  different  circuit  Judge  than 
that  one  who  passed  an  order  from  which 
relief  Ib  sought  under  section  195  of  our  Civil 
Code  of  Procedure  comes  to  hear  such  mo- 
tion, he- is  not  called  upon  to  review  on  its 
merits  the  order  referred  to.  Therefore,  ac- 
curately speaking,  it  is  not  a  diffoent  cir- 
cuit Judge  than  that  one  who  made  an  order 
undertaking  to  vacate  and  set  aside  an  or- 
der made  by  another  circuit  Judge.  The 
theory  of  the  law  Is,  if  the  order  Is  vacated 
for  any  of  the  grounds  set  out  In  section  195, 
that,  if  such  grounds  had  been  presented  to 
the  circuit  Judge  at  the  time  he  passed  the 
order,  he  would  have  refused  to  do  so.  But, 
apart  from  all  this,  the  legislature  has  under 
its  power,  under  our  constitution,  vested  cir- 
cuit Judges,  by  section  195  of  the  Code  of 
Civil  Procedure,  with  power,  at  any  time 
within  one  year,  "to  relieve  a  party  from  a 
Judgment,  order,  or  other  proceeding  takea 
against  him  through  his  mistake.  Inadvert- 
ence, surprise  or  excusable  neglect"  This 
power  may  be  exercised  as  to  any  "Judg- 
ments, order  or  other  proceeding."  It  very 
wisely  may  be  exercised  by  any  Judge.  This 
exception  Is  overruled. 

Second.  This  court  has  repeatedly  held  that 
applications  under  this  section  (195)  of  the 
Code  are  addressed  to  the  sound  discretion 
of  the  circuit  Judge  before  whom,  after  no- 
tlce^  the  moti(m  Is  made.  See  cases:  Coving- 
ton V.  Covington,  47  S.  0.  268,  26  S.  B.  193; 
Michalson  v.  Roundtree,  61  S.  C.  406,  29  S. 
B.  66;  McDanlel  v.  Addison,  63  S.  C.  222, 
31  8.  B.  226;  Ex  parte  Carolina  Nat  Bank. 
56  S.  C.  12,  33  S.  B.  781;  Washington  v.  ; 
Hesse,  56  S.  C.  28,  83  S.  B.  787.  No  appeal 
lies  from  his  exercise  of  this  discretion  un-  ' 
less  he  violates  the  law.  The  form  of  se-  ' 
curlty  for  costs  seems  to  accord  with  that 
prescribed  In  rule  10.  This  exception  is  over- 
ruled. 

Third.  We  think  the  circuit  Judge  was 
right  In  holding  that  this  otiee  of  Judge 
James  Aldrlch  had  never  been  filed  in  the 
office  of  the  clerk  of  the  court  of  Barnwell 
county  until  the  24th  September,  1901,  after  ■ 
the  date  to  give  security  tar  costs  had  ex- 
pired. Lawyers  must  be  careful  not  to  take 
orders  from  the  clerk's  office.  We  know  Mr. 
Ellis  made  an  honest  mistake  in  doing  so 
in  this  instance,  yet  he  had  no  right  under  i 
the  law  to  do  Mk  Thla  exception  is  over- 
ruled. 
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Fonrtli.  We  have  Tlrtually  passed  upon 
this  exception  In  our  concluding  sentences  in 
considering  defendants'  second  exertion.  It 
is  tliwefore  orermled. 

It  Is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  la  here- 
by, affirmed. 


PBBPLBS  T.  MIMS. 

(Snpreme  Court  of  South  Carolina.     June  12, 

1902.) 

PUUX)INO— AMBKDMENT  AT  SUBSBQUBHT 
TBRM. 
A  judge  may  vacate  at  a  gubsequent  term 
an  order  requiring  a  party  to  amend  his  plead- 
ings by  adding  a  par^  defendant,  under  Code, 
i  IM,  authorising  the  court  before  or  after 
judgment,  lu  furtherance  of  justice,  to  amend 
any  pleading  by  adding  thereto  or  atritung  out 
the  name  of  a  party. 

Appeal  from  common  pleas  circuit  coort  of 
Haairton  county;  Benet,  Judge. 

Action  by  W.  M.  Peeples  against  Oodry 
UlmB,  and  after  his  death  oontinaed  by  or- 
der against  his  hetars  at  law.  From  circuit 
order  vacating  order  at  previous  term,  re- 
quiring administrator  of  deceased  mortgagor 
to  be  made  party  defendant,  defendants  ap- 
peal.   AfDrmed. 

W.  8.  Tlllinghast  and  Leroy  F.  Toumans, 
for  appellant.  B.  F.  Warren  and  A  M. 
Boozer,  for  appellee. 

GARY,  A  J.  The  question  raised  by  this 
appeal  la  whether  bis  honcnr  the  circuit  judge 
had  the  power  to  set  aside  and  vacate,  in 
1901,  a  previous  order  made  by  him  In  1899, 
requiring  the  complaint  to  be  amended  by 
substitnting  the  administrator  of  the  mort- 
gagor (who  died  during  the  pendency  of  the 
action)  as  a  party  defendant.  At  the  time 
the  order  was  made,  in  1899,  the  personal 
representative  of  the  deceased  mortgagor  was 
a  necessary  party  to  an  action  for  foreclosure. 
Shnon  v.  Sabb,  66  S.  C.  38,  33  S.  E.  799. 
The  case  just  mentioned  shows  that  the  act 
therein  discussed  related  merely  to  the  rem- 
edy, and  that  it  showed  upon  its  face  that  It 
had  reference  to  the  foreclosure  of  mortgages 
executed  prior,  as  well  as  those  executed  sub- 
sequent, to  Its  passage.  In  1900  (23  St.  at 
Large,  p.  349)  the  said  act  was  amended  by 
adding  at  the  end  of  section  1  the  following 
proviso:  "Provided,  however,  that  nothing 
herein  contained  shall  render  it  necessary, 
not  shall  It  be  necessary,  to  make  the  per- 
sonal representative  of  a  deceased  mortgagor 
a  party  to  any  foreclosure  proceeding;  nor  In 
any  foreclosure  proceeding  (if  the  mortgagor 
be  dead)  shall  It  be  necessary  to  first  establish 
the  debt  by  the  judgment  of  some  court  of 
competent  jurisdiction  in  order  to  obtain  a 
decree  of  foreclosure  and  sale;  nor  shall  it 
be  necessary  to  make  the  mortgagor,  who 
may  have  conveyed  the  mortgaged  premises, 
a  party  to  any  action  for  foreclosure  where 
no  judgment  for  any  deficiency  is  demanded: 


provided,  fiu*ther,  that  no  sale  heretofore 
made  under  foreclosure  proceedings  to  which 
the  perscHial  representatlvea  at  deceaied 
mortgagors  were  not  parties  shall  be  invalid 
by  reason  of  the  absence  ol  Boch  personal 
representatives:  provided,  further,  that  noth- 
ing herein  contained  shall  be  construed  to 
affect  in  any  way  the  proTlaions  of  the  act 
entitled  *Au  act  to  amend  an  act  entitled  an 
act  to  regulate  the  foreclosure  of  mortgages 
of  real  estate,'  approved  March  9th,  A.  D. 
1896."  Section  IM  of  the  Code  is  as  follows: 
"The  court  may,  before  or  after  Judgment,  in 
furtherance  of  Justice  and  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process 
or  proceeding  by  adding  thereto  or  striking 
out  the  name  of  a  party,  or  by  correcting  a 
mistake  in  the  name  of  a  par^,  or  a  mistake 
in  any  other  respect;  or  by  inserting  other 
allegations  material  to  the  case;  or  when  the 
amendment  does  not  change  substantially  the 
claim  of  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts  proved."  The 
practical  effect  of  the  order  made  in  1901  was 
to  amend  the  pleadings  by  striking  out  the 
name  of  a  party  defendant  Under  the  fore- 
going section  of  the  Code  the  court  had  the 
right  to  make  such  an  order  at  any  time. 
The  order  passed  in  1899  did  not  prevent  the 
court  from  exercising  this  right.  In  the  case 
of  Pickett  T.  Casualty  Co.,  52  S.  O.  684,  80 
S.  B.  614,  the  court  says:  "It  seems  that  the 
appeal  has  been  taken  under  a  misapprehen- 
sion of  the  force  and  effect  of  the  order  re- 
quiring the  amendments.  A  party  is  com- 
pelled to  amend  his  complaint  so  as  to  con- 
form to  an  order  requfaring  amendments  to 
be  made,  but  the  materiality  of  the  amend- 
ment is  a  question  to  be  determined  by  the 
Judge  before  whom  the  case  is  tried.  An  or- 
der requiring  amendments  expends  Its  force 
when  the  Issues  In  confm-mlty  to  it  are  pre- 
sented upon  the  trial  of  the  case;  and  when 
thus  presented  the  trial  Judge  is  as  untram- 
meled  in  considering  the  materiality  of  any 
allegations  of  the  complaint  aa  if  the  allega- 
tions had  been  inserted  in  the  first  Instance 
by  the  plaintifTs  attorneys."  This  shows 
that,  after  an  amendment  has  been  incorpo- 
rated in  the  complaint,  the  entire  complaint 
Is  subject  to  the  provisions  of  section  194  of 
the  Code,  and  that  the  circuit  Judge  had  the 
right  and  properly  granted  the  order  appealed 
from. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


GLENN  T.  GERALD  et  aL 

(Snpreme  Ootut  of  South  Carolhia.    Jane  14, 
1902.) 

FLBADINO— AMBNDMBNT— SKRVICES    RBNDBR- 

BO  AUNT— UARRIED  WOMAN'S  ESTATB 

—LIABILITIBS— ATTORNEY'S  FEB. 

1.  Where  a  creditor  brings  a  suit  in  his  own 
name,  and  it  appears  from  the  allegations  and 
proof  that  he  is  the  administrator,  and  intend- 
ed to  sue  as  such  also,  the  com^aint  to 
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erly    amended   by   aUei^K   bis   repretoitadre 
capacity. 

2.  Where  an  annt  Tislted  the  honse  of  a 
nephew,  and  wai  taken  sick  there,  and  re- 
mained seven  months,  until  her  death,  the 
nephew  can  recover  for  board  and  nursing 
furnished  her. 

3.  The  separate  estate  of  a  married  woman 
is  liable  for  the  fees  of  a  physician  whom  she 
called  in. 

4.  Where  an  administrator  employs  an  at- 
torney to  sue  to  sell  land  in  aid  of  assets,  the 
attorney  is  entitled  to  a  fee  out  of  such  sale. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  connty;  Gage,  Judge. 

Action  by  Thomas  O.  Glenn  against 
George  Gerald  and  other  heirs  at  law  of 
Lucy  T.  Gerald  and  M.  G.  Conyers.  From 
the  decree,  Warren,  Charles,  Sbuman,  and 
Ella  Gerald  appeal.    Affirmed. 

Lewis  Dorrob,  for  appellant  Wm.  G. 
Slrrlne,  for  appellee. 

POPE,  3.  Mrs.  Lncy  T.  Gerald-died  Intes- 
tate on  the  25tb  March,  1901,  her  husband, 
George  Gerald,  surrlvlng  ba.  The  plaintiff 
brought  his  action  as  an  Individual,  though 
In  his  complaint  he  set  up  the  fact  that  he 
had  been  appointed  the  administrator  of  her 
personal  estate,  which  was  less  than  flO. 
He  made  the  defendants  parties.  The  ac- 
tion was  appealed  from  the  probate  court  to 
the  circuit  court  The  circuit  Judge  ordered 
an  amendment  of  tbe  complaint  by  styling 
the  plaintiff  also  aa  administrator.  This 
constitutes  one  of  tbe  grounds  of  appeal. 
The  plaintiff  charged  bis  Intestate  board  for 
seven  months,  aggregating  $105.  It  appears 
that  Mrs.  Gerald  went  to  his  house  to  pay 
him  a  visit  of  a  few  days,  but  becoming  ill, 
sbe  remained  until  she  died.  This  charge 
of  $105  was  allowed  as  a  valid  claim  against 
tbe  estate  of  the  Intestate.  This  Is  made  a 
ground  of  appeal.  The  Intestate,  when  she 
took  sick,  sent  for  two  physicians,  who  came 
at  her  request  to  render  her  medical  assist- 
ance. The  bill  of  one  was  $29;  that  Of  the 
other  was  $93.  Both  were  allowed  as  valid 
claims'  against  her  estate.  This  Is  made  a 
ground  of  appeal.  A  fee  of  $26  was  allowed 
the  attorney  who  filed  tbe  creditors'  bill,  and 
who  was  also  the  attorney  for  tbe  adminis- 
trator. This  is  made  a  ground  of  appeal. 
We  will  now  consider  these  questions  in 
their  order. 

In  the  fourtb  ground  of  appeal  It  Is  al- 
leged: "His  honor  erred  in  holding  that 
plaintifl  sued  both  as  administrator  and  in- 
dividually, and  in  giving  the  plaintiff  leave 
to  amend  the  complaint  so  as  to  show  that 
the  plaintiff  sued  as  an  administrator  and 
individually,  when  be  should  have  held  that 
tbe  caption  and  allegations  of  the  complaint 
and  tbe  testimony  showed  that  the  plaintiff 
sued  only  as  an  individual,  and  not  as  ad- 
ministrator." In  the  complaint  it  is  alleged 
that  the  plaintiff's  intestate  had  less  than 
$10   worth   of    personal    estate,    while   the 
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plaintiff's  claim  was  for  $105,  and  that  th& 
real  estate  of  the  intestate  would  have  to 
be  sold  in  order  to  pay  debts.  The  plaintiff 
set  up  the  fact  that  he  was  the  administra- 
tor. Section  104  of  our  Code  of  Civil  Pro- 
cedure provides  that:  "The  court  may,  be- 
fore or  after  Judgment  in  furtherance  of 
Justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding 
by  adding  or  striking  out  the  name  of  any 
I>ar^;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  othw 
respect;  or  by  inserting  other  allegattons 
material  to  the  case;  or  when  tbe  amend- 
ment does  not  change  substantially  tbe  claim 
or  defense,  by  conforming  tbe  pleading  or 
proceeding  to  the  facts  proved,"  The  cir- 
cuit Judge  had  this  in  mind  when  in  bis  de- 
cree he  provided:  "Leave  Is  glvoi  to  plain- 
tiff to  change  the  caption  of  bis  complaint 
and  amend  tbe  same  so  as  to  show  more 
clearly  that  the  action  herein  is  brought  by 
Thomas  O.  Glenn  both  as  administrator  and 
individually.  I  think  the  plaintifl  intended 
to  sue  for  himself  and  as  administrator  also. 
That  appears  from  the  allegations  of  the  com- 
plaint Tbe  evidence  tends  to  show  the  same, 
and  I  think  the  complaint  should  be  so  amend- 
ed as  to  make  the  allegation  in  tbe  title  of 
the  cause."  It  seems  to  us  that  whenever  the 
estate  of  a  deceased  person  is  iKonght  into 
court  for  settlement  thereof,  the  personal  rep- 
resentative of  such  deceased  person  should 
be  a  party  to  the  action.  Of  course,  no  ref- 
erence is  made  to  the  changes  In  the  law 
made  by  the  legislature  in  the  act  of  1S94. 
and  the  amendment  to  the  same  adopted  in 
1900  as  to  mortgages,  all  of  which  Is  fully 
est  out  and  settled  in  tbe  case  of  Peeples  v. 
MIms,  42  S.  E.  155.  For  these  reasons  we  do 
not  think  the  circuit  Judge  erred  as  berdn 
complained.  Let  this  exception  be  overruled. 
We  will  next  consider  tbe  first  exception: 
"His  honor  erred  in  allowing  the  claim  of 
Thomas  G.  Glenn  for  board,  nursing,  and  otb- 
er  things  and  services  supplied  the  deceased, 
when  he  should  have  held  that  the  deceased 
was  a  guest  in  the  house  of  Thomas  G.  Glenn, 
received  the  board,  nursing,  and  other  things 
and  the  services  as  a  gratuity,  and  was 
under  no  contract  or  obligation  to  pay  for 
the  same."  So  much  of  the  plaintiff's  testi- 
mony wherein  he  sought  to  Introduce  the  com- 
munications and  transactions  of  tbe  Intestate 
with  the  plaintiff  were  clearly  incompetent 
under  section  400  of  tbe  Code  of  Civil  Proce- 
dure. But  when  we  disallow  these  declara- 
tions and  transactions  there  seems  enough  left 
of  the'  testimony  to  support  the  drcult  Judge 
in  bis  allowance  of  plaintiffs  claim  for  tbe 
$106.  It  is  true,  Mrs.  Gerald,  the  intestate, 
did  go  to  the  plaintiff's  house  to  make  a 
visit  for  which  plaintiff  could  make  no 
charge;  yet  she  was  taken  111  while  there, 
and  elected  to  remain  in  his  famUy.  She 
received  every  attention  while  there.  Her 
physicians  finally  decided  that  she  could  not 
be  removed.  Her  husband  acquiesced  in  her 
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staying  there  for  seven  months.  The  hus- 
band  paid  for  his  own  board  hi  plalntUTs 
bouse  during  bis  wife's  sickness.  This  is  a 
clrcnmstance  to  be  considered.  Onr  cases 
have  held  tbat  a  gratuity  cannot  be  changed 
Into  a  charge.  Salllvan  r.  Latimer,  88  B.  C. 
158.  17  S.  E.  701,  and  cases  there  cited.  Still 
no  case  has  been  found  which  goes  to  the 
length  of  holding  that  a  visit  for  a  day  or  two 
while  In  health  can  be  construed  into  a  right 
to  remain  without  charge  during  seven 
months  of  illness.  A  nephew  in  blood  does 
not  owe  such  a  duty  to  his  aunt,  who  has  a 
home  and  a  husband  near  by  the  home  of  the 
nephew.  That  it  would  have  been  a  nice 
mark  of  respect  on  the  part  of  the  nephew 
not  to  make  a  charge  against  his  aunt  is  un- 
doubtedly true,  when  viewed  from  a  moral 
standpoint,  but  does  the  law  require  the  neph- 
ew to  do  so  without  compensation?  We  can- 
not say  that  it  does.  Hence  we  sustain  the 
circuit  Judge,  and  order  the  exception  to  be 
overruled. 

We  vrill  next  consider  the  second  exception: 
"His  honor  erred  In  allowing  claims  of  Drs. 
Black  and  Bramlett,  when  he  should  have 
held  that  the  deceased,  in  sending  for  the  phy- 
sicians, bound  her  husband,  and  not  herself, 
to  pay  them  for  their  services."  It  is  admit- 
ted that  Mrs.  Gerald  sent  for  the  two  physi- 
cians whose  fees  are  in  question.  The  amount 
of  their  fees  Is  not  controverted.  It  is  contend- 
ed, however,  that  the  husband  of  &frs.  Gerald 
was  responsible  for  these  fees.  It  Is  not 
contended  that  the  husband  of  Mrs.  Gerald 
Is  able  to  pay  these  bills  of  the  physicians. 
Indeed,  it  is  in  proof  here  that  this  husband- 
conveyed  by  deed  his  interest  in  his  wife's 
lot  of  land  In  the  dty  of  Greenville  to  pay 
her  bnrlal  expenses.  However  the  latter  may 
be,  whether  the  husband  is  able  to  pay  these 
medical  fees  or  not,  if  he  is  chargeable  with 
them  as  his  debt,  and  not  that  of  his  wife,  her 
estate  would  be  freed  therefrom.  But  who 
did  contract  to  pay  these  bills,  the  husband 
or  the  wife?  Unquestionably,  it  was  the 
wife's  contract  Was  she  able  to  contract, 
being  a  married  woman?  Section  9  of  article 
17  of  the  constitution  of  1895  is  as  follows: 
'"The  real  and  personal  property  of  a  woman 
held  at  the  time  of  her  marriage  or  that  she 
may  hereafter  acquire,  either  by  gift  grant 
inheritance,  devise  or  otherwise,  shall  be  her 
separate  property,  and  she  shall  have  all 
the  rights  incident  to  the  same  to  which  an 
nnmarrled  woman  or  a  man  is  entitled.  She 
sihall  have  the  iwwer  to  contract  and  be  con- 
tracted with  in  the  same  manner  as  if  she 
were  unmarried."  If  a  married  woman 
chooses  to  contract  for  the  services  of  a  law- 
yer or  physician,  or  to  purchase  provisions 
for  herself,  under  the  provisionB  of  the  consti- 
tution she  can  do  sa  We  would  be  correctly 
understood  in  making  this  declaration  of  the 
law  governing  a  married  woman's  contracts. 
We  do  not  mean  that  It  is  not  the  duty  of  a 
married  man  to  support  his  wife,  and  supply 
her  needs  of  body  and  comfort     Still,  if  a 


married  woman  makes  a  contract  for  herself 
In  any  of  these  matters,  she  has  a  right  under 
the  constitution  to  do  so.  As  we  understand 
the  facts  of  this  case,  this  is  precisely  what 
Mrs.  Gerald  did,  and  her  separate  estate  Is  lia- 
ble for  such  contracts.  This  exception  Is  over- 
ruled. 

Did  the  circuit  judge  err  In  his  order  for 
the  sale  of  these  lands  on  the  ground  that  no 
debts  had  been  proved?  Under  our  holdings 
herein,  there  are  demands  against  the  intes- 
tate's estate  which  have  to  be  paid.  The  per- 
sonal estate  was  only  |2.96.  l%ere  Is  no  oth- 
er part  of  her  estate  but  this  lot  of  land 
described  in  the  pleadings.  The  reason  as- 
signed by  the  appellants  is  not  sound,  and  the 
exception  must  be  overruled. 

Was  it  error  In  the  circuit  Judge  to  sus- 
tain the  tee  of  $25  presented  and  allowed  by 
W.  G.  Slrrine,  Esq.?  We  do  not  think  so.  He 
was  the  attorney  for  the  administrator.  Un- 
der our  decided  cases  he  falls  under  the  re- 
striction thrown  around  the  allowance  of  such 
fees.  See  Turnlpseed  v.  Slrrine,  80  S.  G.  272, 
88  S.  £}.  428,  and  cases  there  cited  and  dis- 
cussed. 

It  Is  the  Judgment  of  this  conrt  that  the 
Judgment  of  the  circuit  conrt  be  affirmed. 


GREEN  V.  McCARTER  et  aL 

(Supreme  Court  of  South  Carolina.    June  18, 
1902.) 

KEFBRENCBS—RBVOCATION— ORDER    IN   CHAM- 
BBRS— ACTION  AOAINST  ADMINISTRATOR. 

1.  After  a  judge  has  revoked  an  order  of 
reference,  the  case  stands  as  it  no  such  order 
had  been  made,  and  It  is  iu  his  power  to  enter 
a  second  order  of  reference. 

2.  It  is  in  the  power  of  a  Judge  at  cham- 
bers to  make  an  ordw  of  reference. 

3.  Where  the  pleadings  show  that  difficult 
questions  of  law  are  not  involved  in  the  case, 
and  that  an  accouutiug  may  be  necessary  for 
the  information  of  the  court  it  is  proper  to 
grant  an  order  at  chambers  referring  all  is- 
sues to  a  master. 

4.  A  foreclosure  suit  may  be  commenced 
within  12  months  after  the  appointment  of  an 
administrator,  where  no  judgment  was  asked 
against  him  for  the  deficiency,  though  Rev.  St 
1883,  i  2322,  forbids  an  action  against  an  ad- 
ministrator to  recover  a  debt  of  an  intestate 
within  12  months  of  his  appointment 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county. 

Foreclosure  by  3.  Lee  Green  against  An- 
nie McCarter  and  others.  From  order  grant- 
ing reference  of  all  issues  on  motion  at 
chambers,  defendants  appeal.    Affirmed. 

Heyward,  Dean  &  Earle,  for  appellants. 
Carey  &  McGollougb,  for  appellee. 

GART,  A.  J.  This  is  an  action  to  fore- 
close an  equitable  mortgage.  On  the  26th 
of  July,  1901,  his  honor  Judge  Klugh  grant- 
ed an  order  of  reference  to  the  master  to 
take  the  testimony  and  report  the  same  to 

1 4.  Sea  Executors  and  Admlnlatratora,  voL  SL 
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the  court,  together  with  hts  coadiulons  ot 
law  and  fact,  and  with  leave  to  report  any 
Bpedal  matter.  Thl8  order  was  made  with- 
out notice  to,  or  the  knowledge  of,  defend- 
ants' attorneys.  As  soon  as  said  order  was 
brought  to  their  attention,  they  gave  notice 
of  motion  for  an  order  rescinding  the  order 
of  reference,  upon  the  ground  that  said  or- 
der was  granted  without  notice  to,  and 
without  the  knowledge  or  consent  of,  the 
defendants  or  their  attorneys,  and  upon  the 
further  ground  that  the  cause  was  not  then 
In  condition  to  be  referred.  On  the  10th  of 
August,  1901,  Judge  Elugh  granted  an  or- 
der revoking  the  order  of  reference.  On 
the  Tth  of  September,  1901,  the  plaintiff's 
attorneys  served  notice  of  motion  for  an 
order  referring  the  cause  to  the  master  to 
take  the  testimony,  and  report  the  same, 
together  with  bis  conclusions  of  law  and 
fact  At  the  hearing  of  this  motion,  coun- 
sel for  the  defendants  contended  that  the 
matter  had  already  been  heard  and  dis- 
posed of  by  bis  honor  Judge  Klugh,  that 
the  circuit  Judge  had  no  Jurisdiction  at 
chambers  to  hear  the  motion,  and  that  the 
cause  Is  not  one  in  which  the  court  could 
refer  all  the  issues  without  the  consent  of 
the  defendants.  On  the  13th  of  September 
his  honor  Judge  Townsend  made  an  order 
that  the  motion  be  granted,  and  that  all  the 
issues  of  law  and  fact  be  referred  to  the 
master,  with  directions  to  report  thereon. 

The  defendants  appealed,  and  their  first 
exception  is  as  follows:  "(1)  That  his  honor 
erred  in  considering  this  motion  after  the 
same  had  been  beard  and  decided  by  an- 
other circuit  Judge."  When  Judge  Klugh  re- 
voked his  first  order,  the  case  stood  Just  as 
if  no  order  had  been  made  therein.  Judge 
Townsend  was  therefore  untrammeled  in 
making  the  second  order  of  reference. 
This  exception  is  overruled. 

The  second  exception  is  as  follows:  "(2) 
That  his  honor  erred  In  holding  that  he  had 
Jurisdiction  at  chambers  to  hear  and  dispose 
of  the  motion  to  refer  to  the  master  all  the 
issues  in  the  cause."  The  case  of  Bank  y. 
Fennell,  68  S.  O.  879,  33  &  B.  485,  shows  that 
a  judge  at  chambers,  in  a  proper  case,  can 
grant  an  order  of  reference.  This  exception 
is  overruled. 

The  third  exceptions  Is  as  follows:  "(3) 
That  his  honor  erred  in  holding  that  this  is 
a  cause  that  can  be  referred  to  the  master 
without  the  consent  of  the  defendants,  and 
should  have  held  that,  under  the  provisions 
of  the  Code  of  Civil  Procedure  (especially  sec- 
tion 293  thereof)  the  pleadings  here  do  not 
disclose  a  case  as  can  be  referred  in  in- 
vltum."  Section  293  of  the  Code  is  as  fol- 
lows: "Where  the  parties  do  not  consent,  the 
court  may  upon  the  application  of  either,  or 
its  own  motion,  except  where  the  investiga- 
tion will  require  the  decision  of  difficult  ques- 
tions of  law,  direct  a  reference  in  the  follow- 
ing cases:  (1)  Where  the  trial  of  an  Issue 
of  fact  shall  require  the  examination  of  a 


long  account  on  either  side;  in  which  caae 
the  referee  may  be  directed  to  hear  and  de- 
cide the  wh(de  issue,  or  to  report  upon  any 
specific  question  of  fact  involved  therein;  or 
(2)  where  the  taking  of  an  account  shall  be 
necessary  for  the  information  of  the  court, 
before  Judgment  or  for  carrying  a  Judgment 
or  order  into  effect;  or  <3)  where  a  question 
of  fact,  other  than  upon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise.  In  any  stage 
of  the  action.  *  *  *"  In  commenting  on 
this  action,  Mr.  Chief  Justice  Mclver,  on  the 
part  of  the  court  in  Bouland  v.  Oarpin,  27 
S.  0.  235,  S  S.  E.  219,  uses  this  language: 
"It  will  be  observed  that  the  provision  of  the 
Code  is  permissive,  merely,  not  mandatory, 
and  therefore  neither  party  has  the  legal 
right  to  demand  a  reference  of  all  the  issues 
to  the  master,  but  it  is  a  matter  addressed 
somewhat  to  the  discretion  of  the  court 
The  Judge  to  whom  the  motion  is  submitted 
must  determine  whether  the  case  is  such  as 
to  warrant  such  a  reference;  and  this  he  may 
determine  either  from  an  inspection  of  the 
pleadings,  or  from  affidavits  submitted,  as  to 
the  nature  of  the  case,  and  the  necessity  for 
a  long  account  and  whether  'the  investiga- 
tion will  require  the  decision  of  difficult  ques- 
tions of  law.' "  In  the  case  of  Ferguson  v. 
Harrison,  34  S.  C.  168,  IS  S.  B.  832,  it  was 
decided  that  even  in  an  equity  case  the  circuit 
Judge  has  no  power,  without  the  consent  of 
the  parties,  to  refer  the  issues  to  a  master 
for  trial  unless  the  case  falls  under  subdivi- 
sions 1  w  2  or  3  of  section  293  of  the  Code. 
Let  us  see  if  the  pleadings  show  that  the  case 
falls  uuder  either  of  said  subdivisions.  The 
complaint  among  others,  contains  the  follow- 
ing allegations:  "(1)  That  <m  the  11th  day 
of  June,  1897,  one  M.  E.  McCarter  was  In- 
debted to  the  plaintiff  in  the  sum  of  $3,559.16, 
for  value  received,  and,  to  secure  the  pay- 
ment of  the  same,  conveyed  by  way  of  deed 
to  this  plaintiff  335  acres  of  land  in  the 
county  and  state  aforesaid,  and  1  acre  in  the 
city  of  Greenville,  more  particularly  described 
in  the  said  deed  as  follows:  *  *  *  (2) 
That  at  the  same  time,  and  as  a  part  and 
parcel  of  the  same  transaction,  the  plaintiff 
and  the  said  M.  E.  McCarter  entered  into 
written  agreement,  a  copy  of  which  is  as  fol- 
lows: '•  •  •  Now,  know  all  men  by  these 
presents  that  the  conditions  and  terms  of  said 
conveyance,  and  the  stipulations  with  refer- 
ence thereto,  are  as  follows:  First  The  said 
M.  E.  McCarter  hereby  obligates  himself,  his 
heirs  and  assigns,  executors  and  adminis- 
trators, to  pay  to  said  3.  Lee  Green,  six 
months  from  the  date  of  these  presents,  the 
aforesaid  sum,  with  interest  thereon  from 
date  at  eight  per  cent,  per  annum,  payable 
annually,  together  with  fifteen  per  cent  at- 
torney's fee  thereon  in  case  the  said  debt  is 
not  paid  at  maturity,  and  is  collected  by  law 
or  through  an  attorney.  Second.  The  said  J. 
Lee  Green  on  his  part  hereby  obligates  him- 
self, upon  the  payment  of  the  aforesaid  debt 
according  to  the  terms  and  conditions  set 
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totth,  to  recoiiTey  said  premises  nnto  the  said 
M.  B.  McCarter  or  bis  order.  Third.  It  is 
agreed  by  the  parties  hereto  that  In  case  the 
said  debt  is  not  paid  as  herein  set  forth,  then 
the  said  deed  is  to  bare  the  same  force  and 
effect  as  a  mortgage  to  secure  the  payment 
of  said  debt,  interest,  costs,  and  expenses.' 
•  •  •  ©)  That  plaintiff  is  now  the  legal 
owner  and  holder  of  said  papers,  and  that 
no  part  of  the  said  debt  has  been  paid,  ex- 
cept such  amoants  as  are  hereinafter  men- 
tioned, and  there  is  due  and  owing  the  plain- 
tiff on  account  thereof  the  sum  of  $3,559.15, 
with  interest  thereon  from  the  11th  day  of 
June,  1887,  at  eight  per  cent  per  annum,  pay- 
able annually,  together' with  fifteen  per  cent, 
attorney's  fees,  less  the  following  credits: 
$146,  June  11,  1898;  $599.38,  January  23, 
1899.  •  *  •  (7)  That  on  the  25th  day  of 
February,  1901,  the  defendant  James  C.  Mc- 
Carter was  appointed  administrator  of  the  es- 
tate of  the  said  M.  E.  McCarter  by  the  pro- 
bate court  of  said  county  and  state,  and  he 
entered  upon  the  discharge  of  his  duties  as 
such,  and  is  now  acting  in  that  capacity; 
that  be  has  received  several  hundred  dollars 
(so  this  plaintiff  is  informed  and  believes), 
belonging  to  the  said  estate."  The  complaint 
also  contains  a  second  cause  of  action.  In 
which  the  facts  are  as  complicated  as  those 
set  fmth  in  the  first  cause  of  action.  The 
defendants  answered  the  complaint  denying 
all  the  foregoing  allegations,  except  that 
James  C.  McCarter  was  duly  appointed  the 
administrator  of  the  estate  of  M.  E.  McCar- 
ter, deceased.  The  answer  also  alleged  that 
Annie  McCarter  is  the  widow  of  the  said  M. 
E.  McCarter,  and  was  his  lawful  wife  pre- 
vious to  and  at  the  time  of  the  alleged  aliena- 
tion of  the  premises  described  In  the  com- 
plaint; also  that  it  appears  upon  the  face  of 
the  complaint  that  «ven  if  all  the  allegations 
thereof  were  true,  the  action  cannot  now  be 
maintained,  and  should  be  dismissed.  The 
pleadings  show  that  the  investigation  will 
not  require  the  decision  of  difficult  questions 
of  law,  and  that  the  taking  of  an  account 
might  well  be  considered  necessary  for  the 
information  of  the  court  The  case  therefore 
falls  under  subdivision  2  of  the  foregoing 
section.    This  exception  is  overruled. 

The  fourth  exception  Is  as  follows:  "(4) 
Tl)at  his  tumor  erred  in  holding  that  the  action 
can  be  maintained  against  the  administrator 
of  M.  B.  McCarter  within  a  year  after  bis 
appointment."  Tbe  circuit  Judge  stated  the 
following  reasons  for  refusing  to  sustain  his 
objection:  "I  had  some  trouble  with  the 
third  iM>lnt;  that  is,  that  the  action  was  com- 
menced less  than  one  year  from  the  granting 
of  letters  of  administration.  Section  2322, 
Rev.  St  1898,  forbids  that  an  action  be  com- 
menced against  an  administrator  for  the 
debts  due  by  the  intestate  until  twelve 
months  after  grant  of  administration.  This 
section  refers,  as  I  understand  it,  to  money 
actions  against  the  administrator,  including 
applications  for  Judgment  for  deficiencies  In 


foreclosure  suits.  An  examination  of  the 
complaint  In  this  action  shows  that  no  Judg- 
ment is  asked  against  tbe  administrator. 
The  prayer  is  merely  that  the  land  be  sold, 
and  the  proceeds  applied  to  the  debts,  costs, 
and  expenses  of  the  action.  This  of  itself, 
it  seems  to  me,  should  take  the  case  out  of 
section  2322,  above  referred  to;  but  any 
doubt  on  the  particular  point.  It  seems  to  me, 
Is  removed  by  the  act  of  1900  (Acts  1900, 
p.  349),  which  provides  that  in  an  action  of 
this  kind  the  administrator  Is  a  proper  party, 
but  not  a  necessary  party;  and,  whilst  the 
administrator  has  been  made  a  party  in  this 
action,  It  was  not  necessary  to  make  him  a 
party,  and,  besides,  no  Judgment  Is  adced 
against  him.  So  1  am  satisfied  that  the  third 
point  urged  against  the  motion  should  be 
OTermled."  These  reasons,  and  the  cases  of 
Peeples  v.  Mlms,  42  S.  E.  165,  and  Glenn  v. 
Gerald,  Id.,  in  which  the  opinions  have  Just 
been  filed,  show  conclusively  that  the  objec- 
tion was  properly  overruled.  This  exception 
Is  overruled. 

Tbe  fifth  exception  Is  as  follows:  "(5) 
That  even  If  it  were  a  cause  that  could  be 
lawfully  referred  at  all  to  the  master,  his 
honor  erred  In  referring  all  the  issues  of  law 
and  fact."  This  exception  is  disposed  of  by 
what  was  said  in  considering  tbe  third  ex- 
ception, and  is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


FOWLER  V.  HARBISON. 

(Supreme  (3oart  of  South  Carolina.    Jane  26, 

1902.) 

APPEAL—  EXCEPTIONS  —  SUFFICIBNCT  —  OB- 
JECTION TO  INSTRUCTIONS— PREPON- 
DERANCE OF  EVIDENCE. 

1.  Exception  alleging  error  in  reCnsing  mo- 
tion for  new  trial  "on  the  grounds  act  forth 
in  motion,  and  given  above,'    is  iusufflcient. 

2.  An  objection  that  a  charge  is  va^e,  in- 
definite, and  calculated  to  leave  the  jury  in 
doubt,  should  not  be  considered,  where  the 
court's  atteution  was  not  called  to  such  fact. 

8.  Where,  in  an  action  on  a  contract,  plain- 
tiff claims  that  it  was  for  one  amount  and 
defendant  for  another,  an  instruction  that 
plaintiff  must  establish  his  claim  by  a  pre- 
ponderance of  evidence,  and  also  that  defend- 
ant must  do  the  same,  is  proper. 

Appeal  from  common  pleas  circuit  court  of 
Anderson  county;    BUugh,  Judge. 

Action  by  J.  S.  Fowler,  trustee  for  Aimle 
H.  Cunningham,  against  O.  W.  Harrison. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

The  trial  Judge  Instructed  tbe  Jury  as  fol- 
lows: 

"This  case  presents  questions  of  fact  tor 
you  to  determine.  As  you  are  aware,  where 
a  person  has  lien  for  rent  or  supplies  on  a 
crop,  under  certain  conditions,  the  holder  of 
the  lien  may  seize  the  crop  over  which  the 
lien  exists;  and  the  law  provides  that  he 
can  make  out  a  statement  as  to  the  amount 
due,  and  the  clerk  of  tbe  court  makes  out  a 
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warrant,  and  the  sberlff  seizes  the  crop,  and 
then  the  lienor  may  gl7e  notice  to  the  sheriff 
that  the  amount  claimed  Is  not  jnstly  dne, 
and  the  sherlll  holds  the  proceeds  until  the 
question  la  determined  by  the  Jury  In  the 
court  of  common  pleas.  The  plalntifl  here 
has  Instituted  a  proceeding  of  that  kind  In 
this  case.  The  warrant  was  Issued,  and  the 
sheriff  seized  the  goods,  and  the  lienor  gave 
notice  that  the  amount  was  not  dne.  ¥ou 
will  determine  whether  that  amount  was  due 
or  not,  and.  In  determining  that  question,  you 
will  consider  the  question  as  between  J.  S. 
Fowler  and  6.  W.  Harrison.  Now,  If  a  per- 
son employs  or  empowers  an  agent  to  trans- 
act the  whole  business,  the  agent  then  has 
authority  to  do  whatever  is  luTolved  In  the 
scope  of  his  agency.  If  It  is  to  malce  a  con- 
tract and  carry  out  a  contract,  and  he  is  al- 
lowed by  the  principal  from  year  to  year 
to  make  the  contracts  and  generally  carry 
out  the  business,  and  act  just  as  the  principal 
would  act,  then  whatever  be  does  Is  binding 
upon  the  principal,— whatever  he  does  within 
the  scope  of  his  authority.  Now,  In  this  case 
you  will  have  to  determine  tf  there  was  an 
agent  acting  for  Fowler;  and,  if  so,  did  he 
have  the  authority  to  make  the  contract  and 
change  the  contract?  And  If  he  did  make  a 
modification  of  the  contract  that  modification 
would  be  binding  on  his  principal.  Now,  the 
defendant  claims  that  the  amount  he  claims 
here  was  not  justly  due,  because  principal 
<FowIer),  through  his  agent,  had  made  a 
change  in  the  contract  which  reduced  the 
amount  of  rent  that  the  defendant,  Harrison, 
was  to  pay.  If  yon  conclude  that  there  was 
a  reduction,  then  you  will  allow  for  said  re- 
duction, and  you  will  find  a  verdict  for  the 
defendant.  If  it  amounts  to  as  much  as  plain- 
tiff claims.  But  If  you  find  that  there  was 
an  amount  due,  then,  after  the  reduction,  you 
will  find  for  the  plaintiff;  and,  if  you  conclude 
that  there  has  been  no  change  In  the  con- 
tract, yon  will  find  for  the  plaintiff  the  amount 
claimed.  It  is  a  question  of  fact,  whether 
you  find  that  there  is  an  amount  due  or  not; 
and.  If  you  conclude  that  the  plaintiff  Is  en- 
titled to  the  whole  due,  yon  will  find  for  tiie 
plaintiff,  giving  him  the  value  of  741  pounds 
of  lint  cotton,— I  believe  it  Is,— at  whatever 
figures  yon  conclude  that  it  is  worth.  If  you 
conclude  that  he  is  entitled  to  recover  less 
than  the  whole  of  it,  you  will  say  how  much 
he  is  entitled  to;  and,  if  yon  do  not  think  be 
Is  entitled  to  anything,  you  will  find  your 
verdict  for  the  defendant.  The  plaintiff  must 
prove  his  case  by  the  preponderance  of  the 
evidence,— that  is,  the  greater  weight  of  the 
evidence;  and,  if  the  defendant  says  that  the 
amount  was  not  justly  due,  he  must  prove 
his  side,  also,  by  the  preponderance  of  the 
evidence." 

B.   F.   Martin,   for  appellant    Trlbble    & 
Prince,  for  appellee. 

POPE,  J.     Under  the  law  of  this  state 
regulating  attachment  of  crops  to  pay  rent 


during  the  year  1900,  the  plaintiff  caused  the 
crop  of  the  defendant  for  rent  during  the 
year  1900  to  be  attached  to  pay  said  rent 
amounting  to  $136.19.  Upon  the  defendant 
denying  that  such  amount  was  due,  the  mat- 
ter came  befwe  the  court  of  common  pleas 
for  Anderson  county  1st  July,  1901,  for  trial 
before  his  honor  Judge  Klugh  and  a  jury. 
Verdict  was  rendered  in  favw  of  the  plain- 
tiff for  $101.89.  After  entry  of  judgment 
the  defendant  has  t^pealed  therefrom  to  this 
court  on  the  following  grounds,  which  were 
pressed,  viz.: 

"(1)  Because  his  honor  «Ted  In  not  grant- 
ing defendant's  motion  for  a  new  trial  on 
the  grounds  set  forth  In  said  motion,  and 
given  above.".  "On  the  ground]^  set  forth  in 
said  motion,  and  given  above,"  is  the  lan- 
guage of  appellant  In  setting  forth  his  ex- 
cation  to  the  circuit  judge's  refusal  to  grant 
a  new  trial.  We  have  time  and  time  again 
pointed  out  to  appellants  that  an  exception 
must  contain  in  its  own  statement  exactly 
what  is  relied  upon  as  erroneous,  and  In  no 
Instance  must  the  appellant  rely  upon  state- 
ments elsewhere  appearing  in  the  "case." 
We  do  not  know  any  better  method  to  ap- 
prise appellants  of  the  role  of  court  on  this 
subject  than  to  «iforce  It  Respondent  Inr 
vokes  the  application  of  the  rule  of  court 
on  this  subject  We  must  therefore  decUne 
to  consider  this  exception  in  its  faulty  state- 
ment But  to  relieve  appellant  we  will  say 
that  for  our  own  purposes  we  did  look  into 
the  "case,"  and  find  the  grounds  made  for  a 
new  trial  to  be  groundless.  This  is  not  a 
decision,  however,  on  such  grounds  for  new 
trial.    This  exception  is  overruled. 

We  will  next  pass  upon  the  third  ground 
of  exception,  which  is  as  follows:  "(3)  Be- 
cause his  honor  erred  in  charging  the  jury: 
The  plaintiff  must  prove  his  case  by  the 
preponderance  of  the  evidence;  and,  if  the 
defendant  says  that  the  amount  was  not 
justly  due,  he  must  prove  his  side,  also,  by 
the  preponderance  of  the  evidence.'  This 
charge  lays  upon  the  defendant  the  burden 
of  proving  a  negative,  whereas  the  burden 
of  proving  the  correlative  affirmative  Is  up- 
on the  plaintiff.  Or  at  best  the  charge,  as 
a  whole,  is  vague  and  Ind^nite  on  this  point 
and  leaves  the  jury  uncertain  or  under  a 
wrong  hxipression  as  to  how  they  should  de- 
cide In  the  event  of  its  being  doubtful  a3  to 
where  lies  the  preponderance  of  the  evi- 
dence." If  the  charge  was  "vague  and  in- 
definite," and  was  calculated  to  "leave  the 
jury  uncertain"  or  "under  a  wrong  Impres- 
sion as  to  bow  they  should  decide  in  the 
event  of  Its  being  doubtful  as  to  where  lies 
the  preponderance  of  the  evidence,"  it  seems 
to  us  that  appellant's  counsd  should  have 
intervened  and  called  the  judge's  attention  to 
the  matter.  This  is  the  better  practice.  Ev- 
ery circuit  judge  desires  by  his  charge  to 
be  helpful  to  the  jury  in  reaching  a  right 
conclusion.  A  circuit  judge  never  takes  sides 
with  a  party  before  him  when  he  comes  to 
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charge  a  Jury,  or,  indeed,  at  any  stage  of 
the  trial.  Lawyers  are  officers  of  the  court, 
and  should  aid  the  court  by  suggestions.  It 
is  true,  these  suggestions  are  usually  em- 
bodied in  requests  to  charge,  but  not  always, 
nor  necessarily  so.  But  we  will  not  make 
our  response  to  this  exception  upon  this  state- 
ment of  a  lawyer's  duty. 

We  haye  examined  the  entire  charge,  and 
from  that  eicamination  we  are  convinced  the' 
Jury  could  not  have  been  misled  by  the 
words  of  the  Judge  complained  of.  The  tes- 
timony of  the  plaintiff  and  that  of  the  de- 
fendant were  diametrically  opposed  to  each 
other  as  to  the  contract  or  lease  of  the  lands 
in  question.  The  plaintiff,  on  the  one  hand, 
contended  for  a  yearly  rent,  to  wit,  2,400 
pounds  of  lint  cotton  and  a  certain  number 
of  bushels  of  com,  while  the  defendant's  wit- 
nesses attempted  to  show  that  a  different 
agreement  entirely  as  to  the  rent  for  the 
year  1000  was  agreed  upon  between  plain- 
tifTs  agent  and  the  agent  of  the  defendant 
Now,  it  is  yery  clear  that,  before  plaintiff's 
contention  could  be  accepted,  the  Jury  were 
obliged  to  be  governed  by  the  preponderance 
of  the  testimony  leading  them  to  adopt  plain- 
tUTs  side.  If,  however,  the  Jury  should  not 
be  satisfled  to  adopt  plaintiff's  view  of  the 
rent,  by  reason  of  the  force  and  effect  of 
defendant's  testimony  as  to  a  different  con- 
tract, then  the  circuit  Judge  meant  that,  if 
the  Jury  accepted  the  new  contract  for  rent 
as  set  up  by  defendant,  they  (the  Jury)  must 
have  their  minds  to  accept  this  conclusion 
by  a  preponderance  of  the  testimony.  A 
charge  of  the  presiding  Judge  must  always 
be  construed  as  applicable  to  the  issues  on 
trial  before  bim  in  a  particular  case.  When, 
therefore,  the  circuit  Judge's  charge  is  thus 
viewed,  it  is  very  evident  that  no  injury  re- 
sulted to  defendant  from  his  language  ex- 
cepted to.  The  Judge's  charge  will  be  re- 
ported. This  ground  of  appeal  Is  also  over- 
ruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afiirmed. 

GABY  and  JONSS,  JJ.,  concur  in  the  re- 
sult 


CABTEB  T.  CHARLESTON  ft  W.  0.  RT. 
CO. 

(Supreme  Court  of  South  Carolina.    June  25, 
1902.) 

RAIUtOADS— INJURY   TO   TRESPASSBIU-CARB 
REQUIRKD— EVIDENCE. 

1.  There  was  evidence  that  plaintiff  went  on 
a  passenger  train  standing  at  a  crosBlug  for  the 
purpose  of  buying  oranges  from  the  fruit  ven- 
der thereon,  and  after  the  train  started  he 
jumped  from  it  and  broke  his  leg.  Held,  that 
allegations  in  the  complaint  that  defendant  fail- 
ed to  give  the  atatntory  Bi^nala  before  starting 
the  train  were  properly  stricken  out,  as  defend- 
ant owed  plaintiff  no  such  duty. 

2.  In  nn  action  by  a  trespasser  for  injuries 
received  in  jumping  from  a  moving  train,  evi- 
dence as  to  whether  the  accident  would  have 
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happened  If  the  train  had   remained   standing 
at  the  station  the  usual  time  is  inadmissible. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county:  Benet,  Judge. 

Action  by  Daniel  Carter  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  of  nonsuit  and  plain- 
tiff appeals.    Affirmed. 

R.  A.  Ellis  and  Davis  &  Best  tac  appel- 
lant   Laura  T.  Izlar,  for  appellee. 

POPE,  J.  Plaintiff  sues  to  recover  |5,000 
damages  received  by  him,  caused  by  the  al- 
leged negligence  of  the  defendant  His  com- 
plaint alleges  two  causes  of  action— one  for 
injuries  received  through  the  negligence  of 
defendant  in  starting  its  train  while  standing 
across  a  highway  at  Martins,  S.  C,  without 
giving  the  statutory  signals,  viz.,  by  sounding 
Its  whistle  or  ringing  its  bell;  the  second 
cause  of  action  was  the  alleged  negligence  of 
defendant  in  starting  its  train  suddenly,  so 
that  plaintiff  was  prevented  fram  alighting 
from  the  train  in  safety,  having  his  left  leg 
fractured  above  the  knee  in  reaching  the 
ground  in  alighting  from  said  train.  Inas- 
much as  plaintiff  was  not  a  passenger  on  said 
defendant's  train,  nor  expecting  any  one  In 
whom  he  was  Interested  to  arrive  or  depart 
on  or  from  the  defendant's  passenger  train, 
nor  was  he  waiting  to  cross  said  highway, 
but  was  merely  at  the  railroad  crossing  ex- 
pecting to  buy  some  oranges  from  the  news- 
boy and  fruit  agent  on  said  train,  the  cir- 
cuit Judge  held  that  the  defendant  railway 
company  owed  the  plaintiff  no  duty  com- 
pellhig  it  to  ring  its  bell  or  sound  Its  whistle 
before  Its  train  should  start  from  its  stand- 
still across  the  highway;  and  as  he  was  not 
a  passenger  or  expecting  to  become  a  pas- 
senger on  said  train,  and,  further,  as  be  was 
not  expecting  any  one  to  disembark  from 
said  train  or  embark  on  said  train,  bis  cause 
of  action  relating  to  the  statutory  signals 
demanded  by  law  of  railroads  In  order  to 
avoid  collisions  at  or  on  a  railroad  crossing 
of  a  highway,  plaintiff's  first  cause  of  action, 
must  be  eliminated  from  the  complaint 
Plaintiff  then  proceeded  to  offer  testimony  as 
to  the  want  of  ordinary  care  of  the  defendant 
in  its  treatment  of  the  plaintiff.  The  testi- 
mony offered  by  plaintiff  tended  to  show  that 
plaintiff  entered  defendant's  train  to  purchase 
a  couple  of  oranges  from  the  fruit  vender  on 
the  train;  that  he  had  purchased  the  oranges, 
but  before  he  alighted  from  the  train  it  was 
started,  and  it  was  not  until  the  train  had 
gone  76  yards  that  the  plaintiff  Jumped  off, 
breaking  his  leg.  It  was  not  in  testimony 
that  the  fruit  agent  had  any  connection  with 
the  defendant;  that  the  defendant  owed  any 
duty  to  the  plaintiff;  that  the  defendant  did 
any  act  or  uttered  any  word  by  which  the 
plaintiff  was  induced  to  go  on  Its  train  or 
Jumped  off  of  the  same.  Under  these  cir- 
cumstances, the  circuit  Judge  granted  defend- 
ants motion  for  a  nonsuit  as  soon  as  Pl^Iu- 
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tiff  completed  hla  testimony.  After  entry  of 
Judgment  tbereon,  the  plaintiff  appealed  upon 
tbe  following  groxmds:  "(1)  Because  his 
Honor  struck  out  of  the  first  cause  of  action 
of  the  complaint  the  following  material  al- 
legations: So  much  of  paragraph  5  as  alleges 
that  defendant  moved  its  train,  'having  In 
violation  of  law  failed  to  give  the  signals 
required  by  law  before  starting  said  train,' 
—and  also  because  he  struck  out  the  whole 
of  paragraph  7  and  so  much  of  paragraph  8 
as  alleged  that  said  train  did  not  stop  as  long 
as  required  by  law;  whereas  he  should  have 
retained  said  portions  of  the  complaint  as  a 
part  thereof  for  the  trial  of  this  cause.  (2) 
Because  his  Honor  ruled  that  the  complaint 
stated  that  plaintiff  'entered'  the  car  to  boy 
oranges,  whereas  he  should  have  held  that 
complaint  only  stated  that  plaintiff  got  on 
platform  for  purpose  stated.  (3)  Because  his 
Honor  ruled  that,  because  plaintiff  was  not 
a  passenger,  be  could  not,  'therefore,  claim 
any  benefit  allowed  by  the  statute  which  re- 
quires the  blowing  of  whistles  or  ringing  of 
bells  when  approaching  a  crossing,  or  the  re- 
quirements of  the  statute  which  say  that 
signals  shall  be  given  when  the  train  is  at 
a  standstill  within  a  hundred  rods  of  a  cross- 
ing'; but  should  have  held  that  the  public 
generally,  the  plaintiff  Included,  were  entitled 
to  the  benefits  and  protection  of  said  stat- 
utes. (4)  Because  his  Honor,  the  presiding 
Judge,  ruled  that  all  allegations  of  the  com- 
plaint which  stated  that  said  train  did  not 
stop  long  enough  for  passengers  to  get  off 
and  on,  as  the  statute  requires,  must  be 
stricken  out  on  the  ground  that  plaintiff  was 
not  a  passenger;  whereas  he  should  have 
held  that  the  public  have  the  right  to  expect 
that  railway  companies  will  obey  the  law 
referred  to  above  and  to  claim  the  benefit 
of  that  law.  In  so  far  as  obedience  to  said 
law  would  have  inured  to  plaintiff's  safety 
or  disobedience  thereto  would  have  resulted 
in  his  damage  and  Injury.  (6)  Because  his 
Honor,  the  presiding  Judge,  ruled,  in  the  or- 
der of  nonsuit  herein,  that  there  was  no  evi- 
dence to  go  to  the  Jury;  whereas  he  should 
have  held  that  notwithstanding  that  his 
Honor  excluded  all  testimony  going  to  show 
the  failure  of  the  defendant  company's  agents 
and  servants  to  give  the  statutory  signals, 
and  excluded  all  testimony  going  to  show 
that  defendant  failed  to  stop  Its  train  on 
that  occasion  the  length  of  time  required  un- 
der section  1G87  of  the  Bevlsed  Statutes  of 
1883,  yet  there  was  evidence  In  the  testimony 
of  the  plaintiff,  Daniel  Carter,  to  go  to  the 
Jury,  where  he  testified  as  a  cause  of  his  In- 
Jury  that  defendant  company  did  not  stop 
its  train  any  length  of  time,— meaning  the 
length  of  time  it  should  have  stopped,— and 
his  Honor,  the  presiding  Judge,  under  tbe 
testimony,  should  have  refused  the  nonsuit, 
and  allowed  the  case  to  go  to  the  Jury.  (6) 
Plaintiff  excepts  to  his  Honor,  the  presiding 
Judge's,  ruling  against  the  admissibility  of 
the  following  question:    'On  account  of  your 


accident  and  your  forced  Inattention  to  your 
business,  how  did  your  farming  Interests  suf- 
fer?' whereas  he  should  have  held  that  said 
question  was  admissible.  (7)  Plaintiff  ex- 
cepts to  his  Honor,  tbe  presiding  Judge's, 
ruling  that  the  following  question  was  inad- 
missible: 'Will  you  state,  If  tbe  train  bad 
stopped  as  long  as  It  usually  did,  whether 
you  would  have  been  hurt?'  whereas  bis 
Honor  should  have  ruled  the  same  legally 
admissible.  (8)  Plaintiff  excepts  to  that  por- 
tion of  bis  Honor's  remarks,  in  granting  mo- 
tion for  nonsuit,  in  which  he  rules  that  'less 
than  a  minute  might  be  sufflcient  time  to 
receive  and  let  off  passengo-s  at  a  particular 
station;'  whereas  he  should  have  held  that 
tbe  sufficiency  of  the  time  necessary  to  re- 
ceive and  let  off  passengers,  according  to 
tbe  requirements  of  section  1687  of  the  Be- 
vlsed Statutes  of  1893,  was  a  question  for 
the  Jury,  and  should  have  been  submitted  to 
them  under  the  testimony  on  that  point." 

As  to  the  first  exception,  we  will  say  that 
the  object  of  pleadings  is  that  issuable  facts 
should  alone  be  stated.  If,  at  any  time  be- 
fore trial,  a  motion  is  made  to  relieve  plead- 
ings of  redundant  <x  imnecessary  allegations 
of  fact,  the  trial  Judge,  if  convinced  that 
such  objectionable  facts  are  stated  either  In 
the  complaint  or  answer,  should  order  tbe 
same  removed.  In  the  case  at  bar  it  was  ad- 
mitted that  the  plaintiff  was  not  at  or  near 
the  railroad  crossing  with  tbe  purpose  of 
crossing  from  one  side  of  the  railroad  to  the 
other  side,  and,  farther,  that  he  was  not 
proposing  to  become  a  passenger  on  said  rail- 
road train;  hence  any  allegations  as  to  the 
statutory  signals  by  ringing  the  bell  or  sound- 
ing the  whistle,  and  also  any  time  that  sucb 
railroad  train  should  remain  at  the  station, 
were  not  and  could  not  be  made  issuable 
facts.  This  being  so,  the  ch-cult  Judge  was 
guilty  of  no  error  In  his  ruling  as  complain- 
ed of  In  the  first  exception,  and  It  is  there- 
fore overruled.  Tbe  second  exception,  refer- 
ring, as  it  does,  to  a  slight  mistake  by  tbe 
circuit  court  in  referring  to  the  fact  that  the 
plaintiff  entered  the  car  to  buy  oranges, 
whereas  plaintiff  only  got  on  the  platform  of 
the  car,  cannot  be  sustained.  If  error  at  all, 
it  was  a  mistake  in  favor  of  plaintiff,  and  Is 
overruled.  The  third  exception.  We  have 
already  held  that  statutory  signals  were  In- 
tended to  protect  the  public  from  collisions 
at  railroad  crossings,  and  have  no  reference 
to  bystanders  who  are  not  affected  Injurious- 
ly by  the  failure  to  give  such  signals.  This 
exception  is  overruled.  The  fourth  exception. 
We  have  already  held  that  any  statutory  re- 
quirement as  to  the  length  of  a  stop  at  a 
station  referred  to  railroads  and  their  cus- 
toms. Overruled.  Exception  6.  We  have  al- 
ready passed  upon  the  matters  herehi  referred 
to.  There  was  not  even  an  effort  made  to 
connect  the  plaintiff  and  defendant  in  a  mat- 
ter of  business.  Besides,  the  plaintiff,  with- 
out any  request  or  order  therefor  from  the 
defendant.  Jumped  from  the  train.  Tills  ex- 
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cation  Is  overruled.  Exception  6.  What 
matter  of  concern  could  any  answer  to  the 
question  propounded  as  set  out  in  this  ex- 
ception have  to  the  case  in  band?  If  the 
defendant  owed  the  plaintiff  no  duty  except 
ordinary  care,  and  witbout  any  action  on 
defendant's  part  the  plaintiff  Jumped  from 
the  train  of  his  own  motion,  the  testimony 
was  properly  ruled  out.  Exception  7.  The 
question  propounded  as  set  out  in  this  excep- 
tion could  not  hare  brought  out  any  answer 
which  was  proper  In  this  case.  It  was  prop- 
erly overruled.  Exception  8.  Section  1687  of 
the  Revised  Statutes  of  the  year  1893,  which 
is  In  these  words:  "Every  railroad  company 
in  this  state  shall  cause  all  Its  trains  of  cars 
for  passengers  to  entirely  stop  upon  each  ar- 
rival at  a  station  advertised  by  such  company 
as  a  station  for  receiving  passengers  upjn 
such  trains  for  a  time  sufficient  to  receive 
aud  let  off  passengers."  The  plaintiff  admits 
he  was  not  a  passenger  and  did  not  contem- 
plate becoming  one.  This  statutory  regula- 
tion was  for  the  benefit  of  passengers.  The 
general  public  had  no  concern  with  such 
stops  by  railroads  at  their  stations  unless  as 
passengers  or  contemplating  becoming  such. 
There  was  no  mistake  made  by  the  circuit 
Judge  In  this  matter.  The  exertion  is  over- 
ruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  is  here- 
by, affirmed. 


LOGGIXS  V.  SOUTHERN  RT. 

(Sopreme  Court  of  South  Carolina.     June  25, 

1902.) 

CARRIERS— AUTHORITY  OF  CONDUCTORS— AR- 
REST OF  DISORDERLY  PASSENGERS. 
1.  Where  a  passenger  on  a  train  has  acted 
disorderly  and  boigterons,  and,  after  being  put 
off,  threw  roclcs  at  the  conductor  and  the  cars, 
the  conductor  has  the  right,  under  Geo.  St. 
{  1718,  giving  him  the  power  of  a  constable,  to 
■rrpat  him  witbout  a  warrant,  and  detain  him 
Diitil  he  can  turn  him  over  to  the  proper  au- 
thorities, though  at  the  time  of  his  arrest  he 
was  acting  in  an  orderly  manner. 

Appeal  from  common  pleas  cbrcult  court  of 
Anderson  county;    Townsend,  Judge. 

Action  by  James  Logglns  against  the  South- 
em  Railway.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

T.  P.  Cothran,  for  appellant  B.  G.  Mc- 
Adams  and  Tribble  &  Prince,  for  appellee. 

POPE,  J.  Briefly  stated,  the  action  Insti- 
tuted tfj  the  plaintiff  sought  to  make  the  de- 
fendant responsible  in  $2,000  for  the  alleged 
Dulawfol  arrest  and  Imprisonment  of  the 
plaintiff  on  the  10th  day  of  November,  1900, 
on  the  defendant's  passenger  coaches,  while 
rach  coaches  were  transporting  passengers 
for  hire  between  the  stations  on  said  railway 
at  Seneca,  S.  O.,.  and  Richland,  S.  C,  through 
the  conductor  of  said  train,  who  "wantonly, 
wickedly,  and  without  Just  cause  assaulted 


plaintiff,  and  with  force  and  intimidation  re- 
strained plahitiff  of  bis  liberty."  The  answer 
of  the  defendant  Justified  the  conduct  of  its 
conductor  in  arresting  the  plaintiff  while  in 
Its  passenger  coaches,  alleging  that  the  plain- 
tiff, "while  under  the  Influence  of  liquor,  be- 
haved in  a  most  outrageous  and  boisterous 
manner,  shouting  and  cursing  in  the  presence 
of  ladies  and  other  passengers;  that  the  con- 
ductor approached  plaintiff  and  warned  him 
to  desist,  but  he  cursed  and  shouted  all  the 
more,  when  the  conductor,  as  in  duty  bound, 
stopped  the  train  and  put  him  off."  The 
cause  came  on  for  trial  before  his  honor 
Judge  Townseud  and  a  Jury  in  October,  1901. 
The  verdict  was  for  plaintiff  for  the  sum  of 
$100.  After  Judgment  was  entered  up,  the 
defendant  appealed  on  the  following  grounds: 

"(1)  The  presiding  Judge  erred  in  charging 
the  Jury  as  follows:  'In  the  argument  there 
was  something  said  about  rocks,— assaulting 
the  conductor.  If  you  were  to  find  that  the 
plaintiff  was  put  off  of  the  train  under  the 
charge  of  disorderly  conduct,  and  he  assault- 
ed the  conductor  outside  of  his  train,  the  con- 
ductor did  not  have  the  common-law  powers 
to  arrest  him  outside  of  the  train;  and,  if 
the  conductor  went  back  in  his  train,  the  con- 
ductor would  not  have  the  right  to  arrest  him 
for  that  rock-throwing  out  there,  if  he  were 
quiet  and  peaceable;  but  if  he  went  ba(^  in 
the  train,  and  the  conductor  had  a  reasonable 
apprehension  that  he  was  about  to  commit  a 
breach  of  the  peace  again,  then  he  would  have 
the  right  to  take  him  into  custody  and  detain 
him  until  he  could  turn  him  over  to  a  magis- 
trate or  the  proper  officer  of  the  law.'  The 
error  consisting  in  this:  The  act  of  1898 
(22  St  at  Large,  p.  776)  gives  to  a  conductor 
on  board  his  train  the  common-law  powers 
of  a  constable  to  make  arrests.  By  the  com- 
mon law,  constables  bad  authority  to  arrest 
without  a  warrant  those  who  were  engaged 
in  an  affray  or  a  breach  of  the  peace  com- 
mitted In  their  presence.  If,  therefore,  the 
plaintiff  assaulted  the  conductor,— the  former 
being  on  the  ground,  and  the  latter  on  the 
platform,  as  the  testimtmy  tended  to  show,— 
the  conductor  had  the  right  without  warrant 
to  arrest  the  plaintiff,  either  while  the  latter 
was  on  the  ground,  or  after  he  boarded  the 
train,  whether  he  were  at  that  time  peaceable 
and  quiet  or  not. 

"(2)  The  testimony  tended  to  show  that  the 
plaintiff  was  put  off  the  train  for  disorderly 
conduct  While  on  the  ground,  as  the  train 
moved  off,  he  threw  rocks  at  the  train,  and 
struck  the  conductor,  the  latter  standing  on 
the  platform.  The  train  was  stopped  for  the 
purpose  of  apprehending  the  plaintiff.  The 
plaintiff  again  boarded  the  train,  and  was  ar- 
rested by  the  conductor  while  seated  in  the 
car.  Under  these  circumstances,  the  conduct- 
or had  the  right  without  warrant,  to  arrest 
the  plaintiff;  and  the  circuit  Judge  erred  In 
charging  to  the  contrary. 

"(3)  The  presiding  Judge  erred  In  refusing 
the  defendant's  fourth  request  to  diarge,  as 
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follows:  If  tbe  Jury  believe  from  the  evi- 
dence that  the  plaintiff  committed  an  aseanlt 
upon  the  conductor,  or  that  he  Injured  a  rail- 
road car  In  the  conductor's  presence,  the  lat- 
ter  bad  a  right  to  arrest  him  without  warrant' 
The  said  request  containing  a  sound  proposi- 
tion of  law  applicable  to  the  case.  If  the  as- 
sault were  committed  upon  tlie  conductor.  It 
was  a  breach  of  the  peace  in  his  view;  if 
he  threw  rocks  at  and  injured  the  car,  It  was 
also  a  breach  of  tbe  peace,  under  22  St  at 
Large,  p.  777,— for  either  of  which  the  c<m- 
ductor  could  arrest  without  warrant. 

"(4)  The  presiding  judge  erred  In  the  fol- 
lowing: Defendant's  attorney  stated:  'I 
think  the  court  has  indicated  that  he  [plain- 
tiff] could  not  be  arrested  for  throwing  rocks, 
—for  making  tbe  assault  upon  tbe  conductor.' 
Tbe  court  replied:  'Yes,  sir;  1  charged  that 
He  would  have  to  have  a  warrant  to  arrest 
blm  for  assault,  if  he  got  back  on  the  train 
and  was  quiet  and  was  not  committing  a 
breach  of  the  peace,  or  was  not  about  to  com- 
mit a  breach  of  the  peace.'  The  error  being 
the  same  as  specified  In  exception  1. 

"(5)  Tbe  presiding  judge  erred  Id  refusing 
the  defendant's  first  request  to  charge,  as 
follows:  'If  tbe  jury  believe  from  the  evi- 
dence that  plaintiff  was  In  a  grossly  intox- 
icated condition  upon  defendant's  train  on 
November  10,  1900,  and  conducted  himself  in 
a  disorderly  manner,  or  that  he  used  obscene 
or  profane  language  accompanied  with  dis- 
orderly conduct,  at  such  time  and  place,  in 
view  of  the  conductor  of  said  train,  the  latter 
bad  the  right,  without  warrant,  to  arrest  htm 
and  have  him  turned  over  to  a  magistrate 
or  other  prc^r  authorities  for  trial  as  soon 
as  practicable.'  Such  conduct  constituted  an 
offense  for  which,  under  the  circumstances, 
the  conductor  could  arrest  without  warrant 

"(6)  The  presiding  judge  erred  In  not  char- 
ging the  defendant's  second  request  to  charge, 
which  was  as  foUows:  'If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  was  gifllty 
of  disorderly  conduct  to  the  terror  of  passen- 
gers upon  defendant's  train,  on  November 
10,  1900,  the  conductor  of  said  train  had  the 
right,  without  warrant,  to  arrest  him  and 
have  blm  turned  over  to  the  proper  authori- 
ties for  trial  as  soon  as  possible.'  Under  sec- 
tion 26  of  the  Criminal  Code,  such  conduct 
was  a  breach  of  the  peace,  for  which  tbe 
plaintiff  was  liable,  and  for  which  the  con- 
ductor had  tbe  authority  to  arrest  without 
warrant 

"(7)  The  presiding  judge  erred  in  charging 
plaintiff's  tenth  request,  which  was  as  fol- 
lows: "That  under  section  1718,  Gen.  St, 
conductors  are  authorized  to  eject  passengers 
who  shall  be  guilty  of  disorderly  conduct  or 
for  using  any  obscene  or  grossly  profane  lan- 
guage to  tbe  annoyance  of  passengers;  and 
if  the  jury  find  from  tbe  evidence  that  tbe 
conductor  undertook  and  did  arrest  plaintiff 
and  deprive  him' of  bis  liberty,  and  have  him 
incarcerated,  without  warrant,  the  defendant 
company  Is  liable  for  damages.'    Thus  with- 


drawing from  the  consideration  of  the  jury 
the  right  of  the  conductor  to  arrest  the  plain- 
tiff without  warrant  for  a  breach  of  tbe  peace 
committed  in  bis  view. 

"(8)  The  presiding  Judge  erred  in  modify- 
ing the  defendant's  fifth  request  to  charge, 
which  was  as  follows:  'If  the  Jury  believe 
from  the  evidence  that  the  conductor  right- 
fully expelled  the  plaintiff  from  the  train, 
and  that  he  vrillfully  returned  to  tbe  train, 
he  was  then  violating  the  law,  and  was  sub- 
ject to  arrest  vrithout  a  warrant'  The  modi- 
fication was:  'I  charge  you  that,  with  the 
addition  of  these  words:  "Provided  that  such 
violation  of  law  was  a  breach  of  the  peace, 
or  tended  to  a  breach  of  the  peace,  or  gave 
the  conductor,  at  the  time  the  arrest  was 
made,  reasonable  apprehension  that  the  peace 
was  about  to  be  broken."  '  The  error  con- 
sisted in  this:  Tbe  law  which  authorized 
the  conductor  to  eject  a  disorderly  passenger 
Implies  the  right  to  keep  him  off.  His  act 
In  willfully  boarding  the  train  again  after 
his  ejection,  as  matter  of  law,  is  a  breach 
of  the  peace,  subjecting  blm  to  arrest  for  dis- 
orderly conduct. 

"(9)  The  presiding  judge  erred  in  charging 
the  Jury  that  if,  after  bis  ejection,  the  plain- 
tiff boarded  the  train  again  without  permis- 
sion, be  could  not  be  arrested  without  a  war- 
rant, if  he  was  at  that  time  quiet  and  well 
behaved,  for  the  reasons  stated  In  the  pre- 
ceding exception,  and  for  tbe  further  reason 
that  such  rule,  if  declared  to  be  the  law, 
would  neutralise  tbe  effect  of  tbe  statute  al- 
lowing the  conductor  to  eject  disorderly  pas- 
sengers." 

The  laws  of  this  commonwealth  subject 
railway  companies  to  a  high  degree  of  re- 
sponsibility In  the  protection  of  the  persons 
of  passengers.  This  responsibility  does  not 
cease  In  the  protection  of  tbe  persons  of  pas- 
sengers. It  extends  likewise  to  their  freedom 
from  blackguardism  from  other  passengers. 
Bufilans  are  not  to  be  allowed  on  tbe  trains 
to  use  blasphemous  and  disorderly  conduct  in 
the  presence  of  passengers.  This  being  true 
as  to  the  measure  of  tbe  responsibility  of 
railway  companies  to  their  passengers,  it  is 
nothing  but  right  and  proper  to  expect  that 
tbe  legislature  of  this  state  will  clothe  rail- 
way companies  with  power  to  enforce  good 
behavior  in  their  trains.  An  examination  of 
our  statutory  laws  will  show  that  this  has 
been  done.  Tbe  compilation  of  the  Civil 
Statutes  by  Mr.  Townsend  states  the  law 
thus.  In  sections  2173  and  2174: 

"Sec.  2173.  Conductors  of  railroad  trains 
and  station  or  depot  agents  are  hereby  de- 
clared to  be  conservators  of  tbe  peace,  and 
they  and  each  of  them  shall  have  tbe  com- 
mon law  power  of  constables  to  make  arrests, 
except  that  the  conductors  shall  only  have  such 
power  on  board  of  their  respective  trains  and 
the  agents  at  their  respective  places  of  busi- 
ness; and  said  conductors  and  agents  may 
cause  any  person  or  persons  so  arrested  by 
them  to  be  detained  apA  dellveijed  to  tbe 
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proper  antborities  for  trial  as  soon  as  prac- 
ticable; 

"Sec  2174.  When  any  passenger  shall  be 
gnllty  of  disorderly  conduct,  or  use  any  ob- 
scene or  grossly  profane  language,  to  the 
annoyance  and  vexation  of  passengers,  or  play 
any  game  of  cards  or  other  game  of  chance 
for  money  or  other  valuable  thing  upon  any 
railroad  train,  the  conductor  of  such  train 
Is  hereby  authorized  to  stop  his  train  at  any 
place  where  such  offense  has  been  committed 
and  elect  such  passenger  from  the  train,  using 
only  such  force  as  may  be  necessary  to  ao- 
compllata  such  removal,  and  may  command 
the  assistance  of  the  employees  of  the  rail- 
road company  or  any  of  the  passengers  to  as- 
sist in  such  removal." 

The  act  of  1808  (22  St.  at  Large,  p.  777) 
also  provides:  "Whoever  willfully  discbarges 
any  kind  of  firearms  or  throws  any  kind  of 
missile  at  or  Into  the  engine  or  any  car  of 
a  train,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than,"  etc.  The  circuit 
Jndge  in  his  charge  recognized  the  foregoing 
statutes  of  the  state,  but  it  is  suggested  by 
the  appellant  that  he  narrowed  the  provisions 
of  the  law  when  he  required  that  the  plaln- 
tur,  after  being  guilty  of  cursing  and  other 
disorderly  conduct  on  the  train,  and  was 
ejected  by  the  conductor  therefor  from  the 
train,  and  while  the  ejected  passenger  was  on 
the  ground,  and  while  the  conductor  was  on 
the  platform  of  the  car,  struck  the  conductor 
by  throwing  a  rock  against  blm,  and  also 
rocked  the  train  itself,  could  not  be  arrested 
therefor  by  the  conductor  without  a  warrant 
for  his  arrest  We  cannot  agree  with  the  cir- 
cuit Judge.  The  plaintiff  was  not  arrested  un- 
til after,  as  a  trespasser,  he  reappeared  upon 
the  train  after  his  ejection  therefrom  by  the 
conductor.  The  plaintiff  was  In  flagrant  vio- 
lation of  the  law  from  the  beginning  of  his 
conduct  in  the  passenger  coach  until  bis  ar- 
rest. He  resisted  his  ejection  frum  the  car. 
He  threw  rocks  at  the  conductor  and  at  the 
passenger  coach.  He  re-entered  the  car  after 
his  ejection  by  the  conductor.  There  was  no 
moment  of  all  that  time  that  he  was  not 
liable  under  the  law  to  being  arrested,  with- 
out a  warrant  by  the  conductor.  Why,  If  a 
bystander  were  to  throw  rocks  against  a  pas- 
senger coach  In  the  presence  of  the  conductor, 
mider  the  law,  such  bystander  could  be  ar- 
rested by  the  conductor  without  a  warrant 
By  the  terms  of  the  act  of  1898,  which  has 
become  sections  2173  and  2174  of  our  Civil 
Statates,  the  conductor  is  clothed  with  all  the 
powers  of  constables  under  the  common  law 
to  make  arrests.  That  power  under  the  com- 
mon law  to  make  arrests  has  received  Judicial 
construction  In  our  courts,  when  It  has  been 
held  as  follows:  "From  time  immemorial, 
constables  and  watchmen  had  authority,  with- 
out warrant,  to  arrest  those  whom  they  saw 
«igaged  In  an  affray  or  breach  of  the  peace, 
and  to  detain  them  until  they  should  And 
proper  securities."    City  Council  r.  Payne, 


2  Nott  &  McC.  476,  approved  In  State  v.  Bow- 
en,  17  S.  C.  58;  State  v.  Sims,  16  S.  O.  486. 
The  law  is  above  us  all.  We  sustain  this 
first  exception. 

As  to  the  second  exception,  we  may  re- 
mark that  it  is  controlled  by  our  observations 
on  the  first  exception,  and  it  Is  sustained. 

The  third  exception  is  governed  by  our  pre- 
vious rulings,  and  is  sustained. 

The  fourth  exception  is  likewise  sustained, 
for  the  same  reasons. 

The  circuit  Judge  erred  in  not  sustaining,  as 
sound  law,  the  first  request  of  defendant,  as 
set  out  In  the  fifth  exception.  No  warrant 
was  necessary  to  enable  a  conductor  to  arrest 
a  person  who  was  guilty  of  such  conduct  as  Is 
pointed  out  in  the  request  It  Is  governed  by 
sections  2173  and  2174  of  our  statutes.  The 
fifth  exception  is  sustained. 

We  also  sustain  exception  e.  Very  clear- 
ly, the  law  Justifies  an  arrest  without  warrant 
In  the  case  suggested  In  the  exception. 

Exception  7  is  well  founded.  It  was  error 
for  the  circuit  Judge  to  charge  the  plalntifTa 
tenth  request  The  laVs  of  our  state,  as  we 
have  already  shown,  authorize  a  conductor  to 
eject  a  passenger  who  ia  guUty  of  the  bad 
act  indicated.  There  was  no  arrest  made  for 
such  conduct  The  plaintiff  was  arrested  for 
a  breach  of  the  peace  In  the  presence  of  the 
conductor.  The  charge  should  not  have  been 
made  in  the  form  it  was. 

As  to  the  eighth  exception  and  the  ninth 
exception,  we  will  consider  them  together. 
We  cannot  see  how,  after  a  breach  of  the  law 
In  the  presence  of  a  peace  officer  has  been 
committed,  the  sudden  return  to  good  behav- 
ior by  a  passenger  should  deprive  the  conduct- 
or, who  is  acting  as  a  constable  under  the 
common  law,  of  the  right  to  arrest  without  a 
warrant  It  is  the  offense  that  will  be  pui». 
ished.  Proof  that,  after  a  man  has  already 
completed  the  commission  of  an  offense,  he 
suddenly  returns  to  good  behavior,  is  at  beat 
only  a  mitigation  of  the  offense.  These  ex- 
ceptions are  sustained. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  action  be  recommitted  to  that  court  for  a 
new  trlaL 

JONES,  J.,  concurs  In  the  result. 


WTLLIFORD   t.  JBTNA  XAFB  INS.   CO. 

(Supreme  Court  of  South  Carolina.     June  25, 
1902.) 

UFB  INSURANCE— ACnON  ON  POUCT— ISSUBB 
—CANCELLATION  FOR  INTBUPER- 

ANCB— EVIDENCE. 

1.  A  life  insurance  policy  contained  a  pro- 
vlsiou  authorizing  its  cancellation  if  the  in- 
sured became  so  far  intemperate  as  to  impair 
his  health  or  induce  delirium  tremeus.  In  au 
action  on  the  policy  the  answer  alleged  that 
after  its  issue  the  insured  became  very  intem- 
perate,—to  such  an  extent  as  to  impoir  his 
health,— and  that  defendant,  on  knowledge  of 
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the  fact,  exercised  its  right  and  cauceled  the 
policy  dnring  the  lifetime  of  the  insured. 
Held  to  raise  the  issae  whether  at  the  date  the 
insurance  company  attempted  to  cancel  the  pjol- 
icy  the  insured  was  so  Intemperate  as  to  in- 
jure his  health. 

2.  In  an  action  on  a  life  insurance  policy, 
where  defendant  answers  that  it  canceled  the 
policy,  under  its  conditions,  because  the  health 
of  insured  was  impaired  by  the  use  of  iutoxi- 
eating  liquors,  an  instruction  that  the  issue 
was  whether  the  health  of  the  insured  was  so 
impaired  at  the  time  of  the  cancellation,  by 
intemperance,  as  to  justify  the  company  in 
canceling  the  policy,  and  that,  if  such  was  the 
fact,  it  would  nave  the  right  to  cancel  the  pol- 
icy, but,  if  his  intemperance  did  not  impair 
his  health.  It  was  improperly  canceled,  was 
proper. 

Appeal  from  common  pleas  circuit  comt  of 
FalrQeld  county;   Gary,  Judge. 

Action  by  Addle  J.  WiUiford  against  the 
iEtna  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Moore  &  Thompson  and  Jas.  W.  Hanahan, 
for  appellant.  Ragsdale  &  Ragsdale  and  J. 
B.  McDonald,  for  appellee. 

POPE,  J.  In  1894  the  husband  of  plain- 
tiff procured  the  defendant  to  Issue  him  a 
policy  of  Insurance  on  his  life  for  the  benefit 
of  the  plaintiff.  The  annual  premium  was 
$57.68,  and  on  the  29tb  day  of  September, 
'  1894,  the  first  annual  premium  was  paid,  and 
for  each  successive  year  until  the  29tta  day 
of  September,  1899,  this  annual  premium  was 
paid  to  and  received  by  defendant;  but  on 
the  30tb  day  of  September,  1899,  the  defend- 
ant returned  the  annual  premium  of  $57.68 
to  the  husband  of  plaintiff,  alleging  that  the 
defendant  Insurance  company,  in  the  ezer^ 
else  of  Its  right  under  the  policy  Issued  to 
the  husband.  Quay  D.  Williford,  would  and 
did  cancel  said  policy,  because  he  bad  be- 
come intemperate  In  the  use  of  Intoxicating 
liquors,  to  such  an  extent  as  to  impair  the 
health  of  said  Quay  D.  WiUiford.  The  said 
Quay  D.  Williford  denied  the  defendant's 
right  to  cancel  said  policy  for  such  alleged 
cause.  The  said  Quay  D.  WiUiford  died  on 
the  4th  day  of  October,  1900.  The  plaintiff, 
as  the  beneficiary  of  said  policy,  made  proof 
of  the  husband's  death,  and  demanded  pay- 
ment of  the  poUcy.  This  was  denied.  So 
in  January,  1001,  the  plaintiff  brought  her 
action  on  the  policy  in  question.  The  an- 
swer of  the  defendant  set  up  four  defenses: 
First  The  defendant  denied  aU  the  allega- 
tions of  the  complaint,  except  that  the  plain- 
tiff was  the  wife  of  Quay  D.  WiUiford,  and 
as  such  had  an  insurable  Interest  in  his  Ufe. 
Second.  That  the  policy  Issued  to  Quay  D. 
Williford  contained  a  condition  whereby  it 
might,  for  certain  causes,  be  canceled  In  his 
lifetime;  that,  if  the  insured  "shall  become 
so  far  Intemperate  as  to  impair  his  health  or 
to  Induce  delirium  tremens,"  then  the  poUcy 
shall  become  void,  and  that  attex  defendant 
had  issued  the  policy,  during  the  Ufetime  of 
said  Quay  D.  WiUiford,  he  became  very  In- 


temperate In  the  use  of  Intoxicating  liquors,— 
to  such  an  extent  as  to  impair  the  health  of 
the  Insured;  and  that  as  soon  as  the  fact 
became  known  to  the  defendant,  to  wit,  some 
time  in  the  year  1899,  the  defendant  exer- 
cised the  right  It  had  reserved  to  itself  in 
said  policy  of  canceling  said  policy  during 
the  lifetime  of  the  said  Quay  D.  WiUiford. 
and  did  cancel  the  same,  and  refuse  to  ac- 
cept any  further  annual  payments  on  the 
same.  Third.  That  the  defendant  has  offered 
to  pay  to  the  plaintiff  the  sum  of  $164.24,  as 
the  amount  due  from  the  legal  reserve  fund 
according  to  the  actuaries'  table  of  mortality, 
with  the  4  per  cent.  Interest  added  thereto, 
which  sum  was  not  forfeited  by  the  can- 
cellation of  said  policy,  but  the  plaintiff  has 
refused  to  accept  the  same.  For  a  fourth 
defense:  That  the  defendant  was  not  aUow- 
ed  the  90  days  after  satisfactory  proof  of 
death,  as  required  by  the  poUcy,  before  this 
action  was  brought;  and.  Inasmuch  as  this 
90  days  were  not  aUowed  after  proof  of 
death  before  suit  was  brought  on  the  policy, 
the  plaintiff  is  not  entitled  to  any  Interest  on 
the  money  due  her  on  said  policy.  The  cause 
came  on  for  trial  before  his  honor  Judge 
Ernest  Gary  and  a  jury.  The  result  of  tbe 
trial  was  a  verdict  for  the  plaintiff  for  $2,000. 
A  motion  for  a  new  trial  was  refused. 

After  entry  of  judgment,  the  defendant 
appealed  therefrom  on  four  grounds,  as  fol- 
lows, which  we  will  dispose  of  in  their  order 
(that  Is  to  say,  the  third  and  fourth  groimds, 
as  to  a  refusal  for  a  new  trial):  "(3)  Be- 
cause his  honor  erred,  as  a  matter  of  la-w, 
in  refusing  defendant's  motl<m  for  a  new 
trial  upon  the  ground  that  the  question  of 
fact,  whether  the  insured  at  the  time  tbe 
policy  was  canceled  was-  so  intemperate  as 
to  Impair  his  health  having  been  squarely 
put  to  the  Jury,  the  verdict  of  the  jury 
should  settle  the  question.'  (4)  Because  in- 
asmuch as  the  uncontradicted  testimony  of 
the  insured's  physician  showed  that  at  tbe 
thne  of  the  cancellation  of  the  policy  tbe 
health  of  the  Insured  had  been  impaired  by 
his  intemperance,  and  Inasmuch  as  the  ver- 
dict of  the  jury  was  absolutely  without  evi- 
dence to  support  it,  his  honor  erred,  as  a  mat- 
ter of  law,  in  refusing  to  grant  defendant's 
motion  for  a  new  trial." 

The  circuit  judge,  in  bis  order  refusing  a 
new  trial,  said:  "The  jury  In  the  case  ren- 
dered a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  premium  on  the  Ufe  policy  up- 
on which  plaintiff's  action  was  based.  Subse- 
quent to  the  rendition  of  said  verdict,  the 
defendant's  counsel  made  motion  for  a  new 
trial  before  me  upon  the  minutes  of  the 
court  The  motion  was  fully  argued,  and, 
after  considering  the  same,  I  am  of  opinion 
that  the  motion  is  to  be  decided  upon  the 
single  question  of  fact,  whether  at  the  time 
the  policy  of  insurance  sued  upon  was  can- 
celed the  Insured  was  so  intemperate  as  to 
injure  his  health.  This  question  was  square- 
ly put  to  the  Jury,  and  I  am  of  the  opinion 
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tbe  Terdlct  of  the  Jury  sboold  settle  the 
questioit.    ♦    •    •" 

(a)  The  policy  issued  contained  these  claus- 
es: 

"Sec.  6.  The  answers,  representations,  and 
declarations  contained  in  or  Indorsed  upon 
the  application  for  this  insurance,  which  ap- 
plication Indorsed  hereon  Is  hereby  referred 
to  and  made  a  part  of  this  contract,  are  war- 
ranted to  be  true;  and  If  this  policy  has 
been  obtained  by  fraud,  misrepresentation,  or 
(wncealment;  or  If  tbe  Insured  shall  commit 
suicide;  or  if  he  ahdll  become  so  far  in- 
temperate as  to  impair  hia  health  or  induce 
tUlirium  tremens;  or  if  he  shall  at  any  time 
travel  or  reside  outside  of  the  United  States, 
Canada,  or  Europe,  Including  tbe  waters  con- 
necting those  countries;  or  If  during  any 
part  of  the  months  of  July,  August,  Septem- 
ber, or  October,  he  shall  travel  or  reside  in 
the  United  States  south  of  tbe  S2d  degree  of 
north  latitude;  or  If  he  shall  be  personally 
engaged  in  blasting,  mining,  aeronautic,  or 
submarine  operations;  or  In  tbe  manufac- 
ture of  ezploslTe  substances;  or  employed  on 
or  about  any  moving  railway  cars  or  engine, 
or  In  any  ship  or  boat;  or  if  he  shall  en- 
gage In  army  or  naval  service  In  time  of  war, 
—then  In  each  and  every  of  the  foregoing 
cases  this  policy  shall  become  and  be  null 
and  void,  except  as  provided  In  sections  7 
and  8. 

"Sec.  7.  After  the  death  of  the  Insured,  if 
it  occurs  three  years  or  more  from  the  date 
hereof,  three  full  years  premiums  having 
been  paid,  and  the  age  correctly  stated,  this 
policy  shall  be  Indisputable  for  the  conditions 
named  in  sec.  6,  except  as  to  army  or  naval 
service  In  time  of  war;  but  said  company 
reserves  the  right  to  enforce  its  provisions 
as  to  trsod,  misrepresentation,  or  intemper- 
ance during  the  lifetime  of  the  insured." 
(Italics  ours.) 

Tbe  words  used  in  the  sixth  clause  are, 
"or  if  he  shall  become  so  far  Intemperate 
as  to  Impair  his  health  or  Induce  delirium 
tremens,"  "this  policy  shall  become  and  be 
null  and  void."  By  the  terms  of  the  policy 
itself,  no  ofDcer,  except  certain  officers  there 
enumerated,  had  the  right  to  alter  the  terms 
of  the  policy,  viz.,  "the  president,  vice  presi- 
dent, secretary,  and  assistant  secretary."  So 
we  find  m  the  "case"  a  letter  from  J.  L.  Eng- 
lisb.  secretary,  as  follows:  "Hartford,  Con- 
necticut, Oct  19,  1899.  Mr.  K.  J.  Blalock, 
Manager— Dear  Sir:  We  have  received  sev- 
eral reports  upon  Quay  D.  Wllllford,  policy 
No.  228,760,  which  satisfy  us  that  he  is  drink- 
ing to  excess,  and  violating  the  conditions 
of  his  policy  thereby,  and  that  he  misrepre- 
sented his  habits  as  to  the  use  of  stimulants 
in  his  application.  This  Is  to  instruct  you 
not  to  make  any  effort  whatever  for  the  col- 
lection of  another  premium  under  this  poli- 
cy; but,  should  the  premium  be  tendered  to 
you  on  or  before  the  day  It  falls  due,  return 
it  Immediately  to  the  payer,  stating  to  him 
that  the  company  Is  unwilling  to  continue  In- 


surance under  the  policy,  for  the  reason  above 
given.  1)0  not  fall  to  heed  this  Instruction, 
and  notify  your  agent,  if  necessary.  Yours 
truly,  J,  I*  English,  Secretary."  The  testi- 
mony showed  that  for  the  first  time,  to  wit, 
on  the  SOth  September,  1899,  Mr.  Blalock, 
as  manager,  acted  under  the  InstructlonB  of 
3.  L.  English,  as  secretary  of  the  defendant 
company,  on  which  date  he  alleged  that  he 
canceled  the  policy.  So,  also,  in  the  defend- 
ant's answer  It  alleged:  "(3)  That  after  the 
defendant  had  Issued  the  said  policy  insur- 
ing the  life  of  the  said  Quay  D.  WUliford, 
he  became  very  Intemperate  in  the  use  of 
intoxicating  liquors,  to  such  an  extent  as  to 
Impair  tbe  health  of  the  insured,  and  as  soon 
as  this  fact  became  known  to  the  defendant, 
to  wit,  some  time  during  the  year  1899,  the 
defendant  exercised  the  right  it  had  reserved 
to  itself  in-  and  by  said  policy,  of  canceling 
said  policy  during  the  lifetime  of  the  Insured, 
and  notified  the  said  Quay  D.  Willlford  that 
the  said  policy  bad  been  canceled  under  the 
right  reserved  by  the  company  to  cancel  said 
policy,  and  refused  to  accept  any  farther 
annual  premiums  on  the  same."  The  testi- 
mony offered  at  the  trial  showed  that  the 
defendant  on  no  other  occasion  than  on  the 
30th  September,  1899,  attempted  or  sought 
to  cancel  this  policy  on  the  life  of  Quay  D. 
Willlford.  Such  being  the  case,  the  circuit 
judge  made  no  mistake  In  holding  that  the 
ple&dings  and  testimony  raised  the  issue, 
"Was  Quay  D.  Willlford  so  Intemperate  as  to 
Impair  his  health  on  the  29th  day  of  Septem- 
ber, 1899?"  The  Jury  by  their  verdict  said 
he  was  not  so  intemperate  at  that*  time  as  to 
injure  his  health.  The  circuit  Judge  refused 
to  disturb  th^  finding. 

(b)  The  testimony  of  Dr.  Buclianan  was  not 
the  only  testimony  before  the  Jury  as  to  the 
effect  of  the  use  of  alcoholic  liquors  upon  the 
said  Quay  D.  Williford  at  the  date  of  the 
cancellation  of  the  policy,  on  the  30th  Septem- 
ber, 1899.  Mr.  Elliott  and  two  gentiemen  in 
the  business  employ  of  Mr.  Wllllford  also  tes- 
tified as  to  such  effects  of  the  liquor  habit 
upon  him.  Dr.  Buchanan  was  very  frank, 
and  by  his  testimony  showed  himself  to  be 
well  up  In  his  profession,  both  by  reading 
and  thought  StUl,  with  the  testimony— aU 
the  testimony— before  the  Jury,  It  was  their 
sworn  duty  to  find  the  facts.  Having  done 
so,  the  circuit  Judge  declined  to  Interfere 
with  their  finding.  He  committed  no  error 
of  law  therein.  We  cannot,  therefore,  Inter- 
fere. Exceptions  3  and  4  are  therefore  dis- 
allowed. 

We  wlU  next  examine  exceptions  1  and  2, 
which  are  as  follows:  "(1)  Because  bis  honor 
the  presiding  Judge  erred  in  charging  the  Jury 
that  the  defendant  company  must  show  that 
at  the  time  the  policy  was  canceled  Mr.  Wllll- 
ford was  Intemperate  at  that  time,  to  such  an 
extent  as  to  Impair  bis  health';  thereby,  in 
substance,  instructing  the  Jury  to  exclude 
from  their  consideration  any  impairment  in 
the  health  of  the  Insured  that  may  have  result- 
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ed  from  his  taitempenutce  prior  to  the  time 
the  policy  was  canceled.  (2)  Because  his  hon- 
or erred  In  charging  the  jury  that  the  ques- 
tion before  them  for  decision  was  whether  or 
not  the  health  of  the  Insured  was  so  Impaired 
as  to  'Justify  and  warrant  the  company  in 
canceling  the  pulley,  whereas  he  should  have 
charged  the  Jury  that  any  existing  impair- 
ment of  the  insured's  health  from  intemper- 
ance would,  under  the  contract,  have  warrant- 
ed a  cancellation  of  the  policy.' "  In  study^ 
ing  the  "case,"  we  have  been  struck  with  the 
remarkable  field  the  defendant  was  allowed  to 
travel  or  occupy  with  its  testimony.  Dr. 
Buchanan  was '  the  family  physician  of  the 
said  Quay  D.  Willlford,  and  he  appealed  to 
the  court  to  protect  him  from  an  examination 
of  Mr.  Williford's  physical  condition,  bis  hab- 
its, etc.;  but  the  presiding  Judge  required  blm 
to  testify  fully.  Then,  too,  the  plaintiff  sought 
to  restrict  the  testimony  up  to  the  30th  Sep- 
tember, 1890;  but  again  the  presiding  Judge 
opened  wide  the  door,  so  that  the  whole  of 
Quay  D.  Williford's  habits  as  to  drink  up 
to  bis  death  were  spread  before  the  Jury. 
But  when  the  circuit  Judge  came  to  charge 
the  Jury,  he  did  use  the  language  Imputed  to 
him;  but  let  ns  see  what  he  did  say:  "Now, 
the  contention  of  the  company  is  that  the  de- 
ceased became  intemperate  to  such  an  extent 
that  It  endangered  his  health  or  impaired  his 
health,  and  that  the  company,  under  that 
clause  which  I  have  Just  read  to  you,  claimed 
that  it  had  the  right  to  cancel  the  policy  to 
the  extent  of  any  further  insurance;  but  it 
simply  admits  It  Is  liable  under  section  8; 
that  is,  if  three  or  more  premiums  have  been 
paid,  they  pay  over  what  is  known  as  the 
'legal  reserve,'  with  interest  That  Is  the 
liability  that  the  company  admits  it  is  due 
the  plaintiff.  Kow,  gentlemen,  I  am  going 
to  submit  this  case  to  you  upon  this  ques- 
tion of  fact.  I  charge  you  that  it  is  a  part 
of  the  contract  entered  into  by  the  parties, 
that  if  the  insured,  Mr.  Willlford,  became  In- 
temperate to  such  an  extent  as  to  impair  his 
health  at  the  time  the  policy  was  canceled, 
that  the  company  would  have  a  right  under 
that  clause  to  have  canceled  the  policy.  But 
to  make  it  binding.  It  must  appear  by  affirma- 
tive testimony  in  this  case  that,  at  the  time 
the  policy  was  canceled,  Mr.  Willlford  was  in- 
temperate, at  that  time,  to  such  an  extent  as 
to  impair  his  health.  Now,  as  I  tmderstand, 
that  does  not  mean  a  drink,— an  occasional 
drink;  but  he  must  have  Indulged  in  the  use 
of  alcoholic  stimulants  to  such  an  extent  as 
to  Impair  his  health  or  to  give  him  delirium 
tremens,  and  that  impairment  must  have  been 
at  the  time  that  this  policy  was  canceled,  be- 
cause that  Is  the  authority  imder  which  the 
company  claims  to  have  canceled  it,  and  that 
is  the  only  authority  by  which  it  could  have 
canceled  it  His  being  drunk  at  a  subsequent 
time,   or  bis  health   being  impaired  subse- 


quently, would  not  authorize  the  cancelation 
of  the  policy,  unless  his  health  was  impaired 
by  the  use  of  stimulants  at  the  time  of  the 
cancellation  of  the  policy.  Now,  that  brings 
up  the  case  for  you  to  try.  At  the  time  this 
check  was  tendered  to  the  company,  was  the 
health  of  the  insured  so  Impaired,  at  that 
time,  by  intemperance,  as  to  Justify  and  war- 
rant the  company  In  canceling  the  policy  un- 
der that  clause?  If  his  health  was  impaired 
at  that  time  by  intemperance,  I  charge  you  the 
company  would  have  the  right  to  cancel  the 
policy.  But  if  at  the  time  the  check  was  ten- 
dered be  was  not  intemperate  to  the  extent 
of  impabring  his  health,  the  company  would 
not  have  the  right  to  cancel  the  policy;  and, 
under  its  own  terms,  after  five  payments  the 
Insured  could  go  on  in  that  event  for  nine 
years  and  fifty-nine  days.  What  was  the 
state  of  health  of  the  Insured  at  the  time  the 
check  was  tendered  to  Mr.  Blalock?  Was  his 
health  so  impaired  by  the  use  of  alcoholic 
spirits?  Had  he  Indulged  in  alcohol  to  such 
an  extent  as  to  impair  his  health?  If  so,  the 
company  would  have  the  right  to  cancel  the 
policy  to  the  extent  of  that  reserve  fund.  If 
it  was  not  impaired  by  the  use  of  such  stimu- 
lants, then  the  company  would  have  no  right 
to  rescind  the  contract  and  it  would  be  bind- 
ing in  that  event  upon  the  company."  We 
always  prefer  to  quote  a  Judge's  charge  in  full 
on  a  point,  to  show  by  his  own  words  what 
he  led  the  Jury  to  accept  In  this  Instance  wo 
see  that  the  circuit  Judge  made  no  mistake 
as  to  the  law  he  laid  down.  If  there  was 
any  error  made,  it  was  in  making  bis  charge 
too  favorable  to  the  defendant  It  might  be 
doubted,  under  the  language  of  this  policy,  if 
the  insurance  company  had  any  right  of  their 
own  will  to  cancel  this  policy.  It  had  to  be 
done  for  a  certain  cause.  It  had  to  be  done 
in  the  lifetime  of  the  insured.  But  where? 
In  court  or  out  of  court?  Can  a  company  for 
five  years  receive  premiums  on  the  life  of  one 
of  their  customers,  and  then,  upon  idle  re- 
ports, it  may  be,  of  the  Intemperate  habits 
of  one  of  their  customers,  whose  money  they 
still  keep  in  their  own  treasury,  without  any 
bearing,  cancel  bis  policy?  The  case  of 
Thompson  v.  Insurance  Co.,  63  S.  C.  297-300, 
41  S.  E.  464,  contains  some  valuable  sug- 
gestions along  this  line,  but  we  are  not  called 
upon  In  this  case  to  question  the  liberality 
of  the  circuit  Judge  to  the  defendant  The 
first  exception  is  overruled. 

2.  Nor  do  we  think  the  circuit  Judge  was 
in  error  as  set  out  in  the  second  exception. 
We  have  reproduced  the  charge.  The  lan- 
guage is  fair  to  the  defendant.  If  anything, 
—too  fair  to  the  defendant  Let  this  excep- 
tion, also,  be  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  J.,  concurs  in  the  lesolt 
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I.E2NHARDT  y.  PONDER  et  al. 

(Supreme  Court  of  South  Carolina.     July  6, 
1902.) 

PRAUDULENT     CONVEYANCE— ASSIGNMENT 
FOR   BENEFIT   OF   CREDITORS- 
DEED— CONSIDERATION. 

1.  rnder  Rev.  St  {{  2140,  2147,  providing 
that  an  assignment  by  an  insolvent  for  benefit 
of  creditors,  where  any  preference  is  given  to 
any  creditor,  or  any  provision  made  other  than 
for  distribution  among  ail  the  creditors  equally, 
shall  be  void,  or  if  any  insolvent  within  00  days 
before  an  assignment  by  him  makes  a  con- 
veyance with  a  view  of  a  preference  the  same 
shall  he  void,  it  must  be  shown,  in  order  to  set 
aside  the  deed  as  void,  that  the  grantor  was 
insolvent  when  he  made  it;  that  it  was  made 
with  intent  to  give  an  unlawful  preference;  that 
the  grantee  had  reasonable  cause  to  believe  the 
grantor  was  insolvent,  and  to  believe  that  the 
conveyance  was  made  in  fraud  of  the  assign- 
ment law. 

2.  To  avoid  a  deed  under  the  statute  of  Eliz- 
abeth, it  must  be  shown  either  that  it  was 
without  consideration  or  that  it  was  made  in 
b.id  faith  as  to  both  parties  to  the  instrument. 

3.  The  recital  of  consideration  in  a  deed  may 
be  explained  by  parol  evidence. 

Appeal  froTn  common  pleas  circuit  court  of 
Pickens  county;   Townsend,  Judge. 

Action  by  Richard  Lenhardt  against  Wil- 
liam J.  Ponder,  In  his  own  right  and  as  ex- 
ecutor of  Nancy  E.  Ponder,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  following  is  the  circuit  decree: 

"This  is  an  action  to  set  aside  a  deed  made 
to  Nancy  E.  Ponder  by  W.  J.  Ponder  on  the 
22d  day  of  January,  1895,  for  a  tract  of  land 
containing  370  acres,  and  for  the  sale  of  the 
said  land  to  pay  the  debts  of  the  said  W.  J. 
Ponder. 

'The  deed  is  assailed  for  fraud  on  two 
grounds:  First,  that  it  Is  fraudulent  and 
told  under  the  assignment  act,  and,  second, 
that  it  is  fraudulent  and  void  under  the  stat- 
ute of  Elizabeth.  The  defendants  deny  both. 
The  case  was  referred  to  D.  P.  Vemer,  as 
special  referee,  to  take  the  testimony  and  re- 
port the  same  to  the  court,  and  hence  it  is 
incumbent  upon  me  to  pass  upon  the  testi- 
mony unaided  by  specific  findings  of  fact  or 
law  by  the  special  referee. 

"The  testimony  is  yolumlnous,  and  I  have 
carefully  studied  and  considered  the  same. 
I  am  satisfied  that  at  the  time  the  deed  In 
question  was  made  by  W.  J.  Ponder  to  his 
wife,  Nancy  H.  Ponder,  he  was  solvent,  and 
that  neither  he  nor  his  wife,  Nancy  E.  Pon- 
der, intended  by  the  said  deed  to  give  her 
an  unlawful  preference  over  other  credit- 
ors of  tbe  said  W.  J.  Ponder,  or  In  any  other 
way  to  binder,  delay,  or  defeat  other  cred- 
itors of  the  said  W.  J.  Ponder.  I  am  sat- 
isfied and  find  that  the  said  deed  was  made 
in  good  faitb  and  upon  a  valuable  considera- 
tion, and  not  with  a  fraudulent  intent,  or 
under  any  fraudulent  agreement  as  to  other 
creditors,  on  the  part  of  either  W.  J.  Pon- 

f  i.  See  Evidence,  vol.  20,  Cent.  Die.  i  1912. 
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der  or  his  wife,  Nancy  E.  Ponder,  nor  for 
any  unlawful  pm-pose,  but  was  made  in 
payment  of  valid  and  existing  indebtedness 
w^hich  W.  J.  Ponder  owed  his  wife,  Nancy 
B.  Ponder.  The  testimony  shows  beyond  all 
question  that  the  said  W.  J.  Ponder  had 
mortgaged  109  acres  of  land  belonging  to 
his  wife  to  one  A.  L.  Richardson,  dated 
March  13,  1894,  with  tbe  understanding  that 
the  said  \V.  J.  Ponder  was  to  pay  for  the 
same  out  of  the  home  tract  of  land.  It  is 
true  that  the  plaUitift  produced  in  evidence 
a  deed  from  Nancy  E.  Ponder  to  W.  J.  Pon- 
der, dated  the  14th  day  of  February,  1804, 
In  which  It  Is  stated  that  W.  J.  Ponder  bad 
paid  his  wife  for  the  land  therein  described, 
and  had  paid  the  taxes  on  the  same  since 
1870,  and  used  and  occupied  tbe  same  as  his 
own  during  that  time;  but  this  is  only  in 
the  nature  of  a  receipt  or  admission  which 
it  Is  competent  to  explain,  and  I  am  satis- 
fled  from  the  testimouy  In  the  case  that  this 
receipt  has  been  conclusively  explained  by 
tbe  defendants.  I  find  that  the  object  of 
making  this  deed  was  to  enable  W.  J.  Fon- 
der to  include  it  in  the  said  mortgage,  and 
that  he  did  not  pay  his  wife  for  the  same, 
but  that  the  deed  was  drawn  by  a  lawyer 
through  whom  tbe  Richardson  money  was 
borrowed,  and  be  Inserted  therein  the  clause 
above  referred  to.  I  am  further  satisfied 
from  the  testimony  that  W.  J.  Ponder  was 
to  account  for  this  tract  of  land  to  his  wife 
in  the  sum  of  $1^500,  wbich  the  land  at  that 
time  was  well  worth.  The  testimony  shows, 
and  in  fact  it  is  admitted,  that  this  100-acre 
tract  of  land  was  sold  imder  this  mortgage 
against  W.  J.  Ponder.  At  the  time  the  deed 
from  W.  J.  Ponder  to  Nancy  E.  Ponder  was 
made,  the  said  W.  J.  Ponder  was  the  head  of 
a  family,  and,  of  course,  entitled  to  a  home- 
stead exemption  in  land  to  the  amount  of 
$1,000.  The  value  of  this  homestead  ex- 
emption, and  the  value  of  the  tract  of  land 
of  109  acres  which  W.  J.  Ponder  had  mort- 
gaged to  A.  L.  Richardson,  I  am  satisfied  is 
more  than  the  value  of  the  land  In  question 
in  this  cose  either  at  the  time  said  deed  was 
made  or  now.  The  witnesses  In  this  case 
testify  as  to  the  value  of  this  land  both  now 
and  then,  and  I  do  not  think  It  possible  to 
fix  under  this  testimony  the  value  of  this 
land  at  more  than  $2,500.  This  alone.  It 
seems  to  me.  Is  conclusive  of  the  case,  but 
there  were  other  Items  which  went  into  the 
consideration  of  that  deed.  The  testimony 
clearly  shows  that  Nancy  E.  Ponder  agreed 
to  accept  the  deed  for  this  370-acre  tract  of 
land  In  payment  of  all  that  W.  J.  Ponder 
was  due  her,  and  called  for  her  attorney  to 
prepare  tbe  papers.  All  of  the  facts  were 
laid  before  this  attorney,  and  in  his  opinion 
Mrs.  Ponder  was  also  entitled  to  compensa- 
tion for  the  rents  which  her  husband  had 
received  from  her  tract  of  land,  and  also  for 
her  moneys  which  he  bad  used,  under  the 
understanding  that  these  items  would  be 
made  good  to  her,  and  It  was  upon  this  the- 
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ory  on  the  part  of  the  said  attorney  that  the 
conelderatlon  in  full  was  stated  to  be  $6,000, 
an  amount  much  more  than  the  land  was 
worth  at  that  time;  but  Mrs.  Ponder  no 
doubt  realized  at  that  time  that  she  would 
soon  depart  this  life,  and  desired  a  complete 
settlement  of  the  whole  mattei-  in  order  that 
she  might  dispose  of  her  property  to  her 
children,  which  she  did  do  on  the  same  day 
the  said  deed  was  dated.  W.  J.  Ponder,  in 
his  evidence,  gave  a  full  history  of  the  trans- 
action from  about  1870  down  to  the  execution 
of  the  deed,  and  Capt  Blythe  gave  a  clear 
and  concise  statement  of  the  facts  attending 
the  execution  of  the  deed  and  will.  The 
fact  that  an  able  and  reputable  lawyer  was 
employed  to  prepare  the  papers  and  transact 
the  business,  under  whose  advice  Mrs.  Pon- 
der and  W.  J.  Ponder  acted,  Is  strong  erl- 
dence  that  the  whole  matter  was  In  good 
faith.  I  see  nothing  secret  about  the  trans- 
action, as  this  attorney  went  from  Easley  to 
the  home  of  Mrs.  Ponder,  and  there  all  the 
paipers  were  prepared,  and  some  of  the  neigh- 
bors were  called  in  to  witness  the  same. 
Capt  Blythe  giyes  a  clear  and  concise  state- 
ment of  all  that  took  place  at  this  time,  and 
of  the  agreement  and  understanding  between 
Mrs.  Ponder  and  her  husband;  and  from 
this  testimony  I  am  clearly  of  the  opinion 
that  the  deed  was  upon  valuable  considera- 
tion and  made  in  good  faith,  and  with  no 
Intent  to  defeat  the  rights  of  the  other  cred- 
itors of  W.  J.  Ponder,  or  to  evade  the  as- 
.signment  law  of  this  state;  in  fact,  the  evi- 
dence is  totally  insufficient  to  satisfy  me  of 
«ny  fraud  whatever  on  the  part  of  either  W. 
.T.  Ponder  or  his  wife. 

"It  is  true  that,  since  the  execution  of  the 
said  deed,  W.  J.  Ponder  has  lost  all  of  his 
property,  but  the  testimony  shows  that  the 
great  bulk  of  the  debts  which  caused  him 
to  lose  this  property  were  made  after  the 
execution  of  this  deed  to  his  wife.  There 
is  an  old  saying  that  'our  hind  sights  are 
better  than  our  fore  sights,'  but  it  is  equally 
true  that  we  are  very  often  deceived  by  our 
hind  sights.  We  are  very  often  led  to  be- 
Ueve  that  persons  were  prompted  by  wrong 
motives  in  their  transactions.  After  a  lapse 
of  over  six  years  since  the  transaction  was 
had,  I  can  see  how  the  creditors  of  W.  J. 
Ponder  could  Imagine  that  he  and  his  wife 
did  concoct  a  scheme  to  save  370  acres  of 
land  from  the  wreck  of  his  property,  but 
imagination  is  one  thing  and  proof  is  an- 
other. There  Is  a  total  failure  of  evidence 
to  satisfy  my  mind  that  any  such  scheme 
was  concocted  or  thought  of.  How  could 
they.  In  1895,  foresee  what  has  since  occur- 
red? At  that  time  he  had  sufficient  property 
to  pay  his  debts  left  after  the  sale  of  this 
tract  of  land  to  his  wife.  In  my  judgment, 
the  balance  of  his  property  at  that  time  was 
worth  enough  to  pay  ail  the  debts  he  then 
owed,  and  so  find  Mr.  E.  M.  Hunt  was  also 
his  surety  on  the  Lenhardt  notes,  and  at  that 
time  the  testimony  shows  that  he  was  entire- 


ly solvent  The  testimiony  further  shows 
that  both  Ponder  and  Hunt  were  regarded  as 
good  for  their  debts.  Mr.  Lenhardt  himself 
says  that  he  considered  them  good.  The  fact 
that  after  this  time  both  of  them  became 
insolvent  and  lost  their  property  cannot  af- 
fect the  transaction  had  long  before  the 
debts  which  resulted  In  the  loss  of  their 
property  were  created  and  enforced,  espe- 
cially when  there  is  not  a  particle  of  evi- 
dence to  show  that  the  deed  by  W.  J.  Pon- 
der to  Nancy  E.  Ponder  was  made  with  tb* 
view  to  put  the  said  Ponder  in  position  t« 
afterwards  incur  Indebtedness  and  defraud 
creditors  thereafter  existing  or  then  existing. 
I  see  no  reason,  according  to  the  testimony, 
why  W.  J.  Ponder  and  his  wife  should  enter 
into  a  delil>erate  agreement  to  practice  fraud 
upon  the  creditors  of  Ponder.  In  fact,  there 
is  no  evidence  to  show  that  Mrs.  Ponder  had 
any  knowledge  of  any  of  the  debts  of  W.  J. 
Ponder  except  the  mortgage  to  A.  L.  Rich- 
ardson over  the  tract  of  land,  which  was 
worth  much  more  than  It  was  mortgaged  for, 
and  which  sold  under  forced  sale  for  nearly 
twice  as  much  as  that  mortgage  called  for. 

"It  Is  clear,  under  the  testimony,  that  if 
the  plaintiff,  Richard  Lenhardt  had  made 
efforts  to  do  so  when  his  papers  became  due. 
he  could  have  made  his  money  without  any 
trouble,  but  he  chose  to  stand  back  for  more 
than  six  years  after  the  deed  In  question  was 
made,  and  after  both  W.  J.  Ponder  and  E. 
M.  Hunt  had  contracted  a  great  many  other 
debts,  including  mortgages  on  their  property; 
and  It  is  his  own  misfortune  that  these  sub- 
sequent debts  and  liens  were  paid,  and  he 
did  not  get  his  money.  I  am  dearly  of  the 
opinion  that  the  deed  from  W.  J.  Ponder  to 
his  wife,  Nancy  E.  Ponder,  was  made  in  good 
faith,  to  pay  just  indebtedness,  and  la  not 
tainted  with  fraud  on  the  part  of  either  the 
grantor  or  grantee,  and  I  so  find.  I  there- 
fore hold  that  the  said  deed  is  neither  void 
under  the  assignment  law  of  tj)ls  state  nor 
under  the  statute  of  Ellzal>eth,  but  a  valid 
conveyance.  The  fact  that  Nancy  E.  Ponder 
executed  her  will  at  the  same  time  the  deed 
in  question  was  made  cannot  affect  the  is- 
sues here,  because  the  testimony  clearly 
shows  that  they  were  entirely  different  and 
separate  transactions.  W.  J.  Ponder  made 
the  deed,  which  was  prepared  by  the  lawyer 
of  Mrs.  Ponder,  who  was  at  that  time  sick 
In  bed;  and  while  her  lawyw  was  present  she 
simply  had  him  to  draw  her  will  by  which 
she  gave  her  property  as  provided  therein. 
There  is  no  proof  whatever  to  show  that  this 
was  any  part  of  a  scheme  to  benefit  W.  J. 
Ponder,  or  to  hinder,  delay,  and  defeat  his 
creditors;  and  I  therefore  hold  that  these 
two  transactions  were  entirely  separate  and 
distinct  and  have  no  connection  with  each 
other. 

"The  plaintiffs  have  filed  exceptions  to  por- 
tions of  the  testimony.  I  overrule  all  of 
these  exceptions  except  the  fourth,  for  the 
reason  that  section  400  of  the  Code  does  not 
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apply,  and  the  testimony  is  otherwise  admis- 
sible under  the  charge  of  fraud  made  by  the 
plalntifTs.  The  plalntiSB  themselves  first  In- 
troduced the  testimony  as  to  the  transactions 
between  W.  J.  Ponder  and  his  wife,  and  I 
think  thereby,  even  if  section  400  of  the 
Code  applied,  let  down  a  gap  for  the  de- 
fendants to  bring  out  the  testimony  which 
they  Introduced  with  reference  to  these 
transactions.  As  to  the  fourth  exception,  I 
sustain  it  In  so  far  as  the  testimony  relates 
to  conversations  between  W.  J.  Ponder  and 
his  mother  in  reference  to  the  deed  in  ques- 
tion; but  such  parts  of  said  testimony  as  re- 
late to  conversations  and  transactions  be- 
tween W.  J.  Ponder  and  Nancy  E.  Ponder,  I 
think,  are  competent  In  my  Judgment,  the 
plaintitrs  have  failed  to  make  out  their  con- 
tention, either  under  the  assignment  law  or 
under  the  statute  of  Elizabeth,  or  to  show 
fraud  on  the  part  of  either  W.  J.  Ponder  or 
his  wife,  Nancy  B.  Ponder,  with  reference 
to  the  matters  in  dispute  in  this  case,  and  I 
80  find. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  complaint  be  dismissed,  and 
that  the  plaintiff  pay  the  costs  of  this  ac- 
tion." 

From  this  decree  the  plaintiff  appeals. 

J.  B.  Boggs,  Cothran  &  Cothran,  and  M. 
F.  Ansel,  for  appellant.  Carey  &  McCul- 
lougb  and  Blytbe  &  Blytbe,  for  respondents. 

GARY,  A.  J.  This  Is  an  action  by  the  plaln- 
tUT,  a  Judgment  creditor  of  the  defendant  W. 
J.  Ponder,  to  set  aside  a  deed  to  870  acres  of 
land,  executed  by  the  said  W.  J.  Ponder  to 
his  wife,  Nancy  B.  Ponder,  on  the  22d  day  of 
January,  1895,  on  the  grounds  that  the  said 
deed  Is  void  under  the  assignment  law  and 
also  under  the  statute  of  Elizabeth.  The 
facts  are  set  forth  in  the  decree  of  his  honor, 
the  circuit  judge,  which  will  be  reported. 
The  complaint  was  dismissed. 

We  will  first  consider  whether  the  circuit 
judge  erred  in  holding  that  the  deed  was  not 
void  under  the  assignment  law. 

Sections  2146  and  2147  of  the  Revised  Stat- 
utes are  as  follows: 

"Sec.  2146.  Any  assignment  by  an  Insol- 
vent debtor  of  his  or  her  property  for  the 
benefit  of  his  or  her  creditors,  in  which  any 
preference  or  priority  Is  given  to  any  cred- 
itor or  creditors  .of  the  said  debtor  by  the 
terms  of  the  said  assignment  over  any  other 
creditor  or  creditors  other  than  as  to  any 
debts  due  the  public,  or  in  which  any  provi- 
sion or  disposition  of  property  so  assigned  Is 
made  or  directed  other  than  that  the  same 
be  distributed  among  all  creditors  of  said  in- 
solvent debtor  equally  In  proportion  to  the 
amount  of  their  several  demands,  and  without 
preference  or  priority  of  any  kind  whatso- 
ever save  only  as  to  debts  due  the  public,  and 
save  only  as  to  such  creditors  as  may  accept 
the  terms  of  such  assignment  and  execute  a 
release  of  their  claim  against  the  debtor,  and 


except  as  hereinafter  proviaed,  such  assign- 
ment shall  be  absolutely  null  and  void  and  of 
no  effect  whatsoever. 

"Sec.  2147.  If  any  person,  being  insolvent, 
within  ninety  days  before  the  making  of  any 
assignment  by  him  or  her  of  his  or  her  prop- 
erty for  the  benefit  of  his  or  her  creditors, 
with  a  view  to  give  a  preference  to  any  cred- 
itor or  person  having  a  claim  against  him  or 
her,  or  who  Is  under  any  liability  for  him  or 
her,  procures  or  suffers  any  part  of  his  ot 
her  property  to  be  attached,  sequestered  or 
seized  on  execution,  or  makes  any  payment, 
pledge,  assignment,  transfer  or  conveyance  of 
any  part  of  his  or  her  property,  either  direct- 
ly or  Indirectiy,  absolutely  or  conditionally, 
the  person  receiving  such  payment,  pledge, 
assignment,  transfer  or  conveyance,  or  any 
part  of  his  or  her  property,  or  to  be  benefit- 
ed thereby  or  by  such  attachment,  having 
reasonable  cause  to  bdieve  such  person  to  be 
insolvent,  and  that  such  attachment,  seques- 
tration, seizure,  payment,  pledge,  assignment 
or  conveyance  Is  made  In  fraud  of  the  provi- 
sions of  this  chapter,  the  same  shall  be  void, 
and  the  assignee  may  recover  the  property  or 
the  value  of  it  from  the  person  so  receiving 
It  or  so  to  be  benefited.  Nothing,  however, 
in  this  section  shall  be  consti'ued  to  invalidate 
any  loan  of 'actual  value,  or  the  security 
therefor,  made  in  good  faith,  and  upon  a 
security  taken  In  good  faith  on  the  occasion 
of  the  making  of  such  loan,  or  any  security 
bona  fide  made  for  advances." 

In  Vemer  v.  McGhee,  26  S.  C.  248,  2  S.  E. 
113,  the  court  says:  "The  assignment  act 
has  no  application  unless  there  is  either  an 
actual  assignment,  or  a  state  of  facts  fully 
proved  or  admitted,  which  In  conscience  and 
equity  are  tantamount  to  an  assignment  with 
unlawful  preferences."  Mr.  Chief  Justice 
Mclver  reviews  the  authorities  in  Porter  v. 
Striker,  44  S.  C.  183,  21  S.  E.  635,  and  con- 
cludes the  opinion  of  the  court  In  the  follow- 
ing language:  "From  this  review  of  the  cas- 
es upon  this  subject  In  this  state,  the  follow- 
ing propcsltions  applicable  to  the  case  under 
consideration  are  clearly  deducible:  First. 
That  an  Insolvent  debtor  may,  by  a  bona  fide 
mortgage,  which  is  Intended  merely  as  a  se- 
curity for  a  just  debt,  prefer  one  of  his  cred- 
itors. Second.  That  if  the  mortgage  Is  really 
designed  to  operate,  not  as  a  security  merely, 
but  as  a  means  of  transferring  the  debtor's 
property  to  the  favored  creditor  In  preference 
of  the  other  creditors,  then  it  Is  void  under 
the  assignment  law.  Third.  That  the  ques- 
tion as  to  what  was  the  intention  Is  a  ques- 
tion of  fact."  The  court,  in  Finley  v.  Cart- 
vn*ight,  55  S.  C.  108,  33  S.  E.  359,  says:  "In 
order  to  set  aside  a  conveyance  as  void  under 
section  2147,  Rev.  St.,  it  is  necessary  to  shOAv: 
(1)  That  the  grantor  was  insolvent  at  the 
time  of  the  conveyance;  (2)  that  the  convey- 
ance was  made  with  a  view  to  give  an  un- 
lawful preference;  (3)  that  the  grantee  had 
reasonable  cause  to  believe  that  the  grantor 
was  insolvent  at  the  time  of  the  conveyance; 
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(4)  that  the  grantee  bad  reasonable  cause  to 
believe  that  the  conveyance  was  made  In 
fraud  of  the  assignment  law;  (5)  that  tbe 
conveyance  was  executed  within  ninety  days 
previous  to  tbe  execution  of  a  valid  deed  of 
assignment,"— citing  Hayues  v.  Hoffman,  46 
S.  C.  1U6,  24  S.  E.  103.  In  Lamar  v.  Toole, 
2G  S.  C.  441,  2  S.  E.  322,  tbe  court  uses  this 
language:  "The  action  below  assailed  the  pa- 
per in  question  as  a  violation  of  section  2014, 
Gen.  St  It  should  be  remembered  that  the 
question  of  fraud  is  not  involved  under  that 
sectl'.<n.  A  pai)er  may  be  fraudulent  at  com- 
mon law  or  under  tbe  statute  of  Elizabeth, 
and  might  be  avoided  on  that  ground  by  prop- 
er proceedings  to  that  end,  and  yet  it  might 
stand  free  from  attack  under  section  2014, 
supra.  Two  things  must  concur  under  that 
section  to  render  an  Instrument  void:  First, 
an  assignment  and,  second,  a  preference  giv- 
en in  said  assignment;  and  It  Is  the  prefer- 
ence which  the  act  inhibits,  whether  that 
preference  be  founded  upon  a  bona  fide  claim 
or  a  fraudulent  one."  By  reference  to  section 
2116,  it  win  be  seen  that  tbe  statute  ren- 
ders null  and  void  any  assignment  by  an  in- 
solvent debtor  of  his  property,  for  the  benefit 
of  his  creditors,  in  which  any  preference  or 
priority  is  given  to  any  creditor  of  the  debtor 
by  tbe  terms  of  the  assignment,  over  any  oth- 
er creditor  other  than  as  therein  provided; 
nevertheless,  the  doctrine  is  settled  beyond 
controversy,  by  the  decisions  of  this  court, 
that  a  deed  or  other  Instrument  of  writing 
which  Is  Intended  have  the  force  and  efCect 
of  a  formal  assignment  for  the  benefit  of 
creditors  is  as  obnoxious  to  tbe  provisions  of 
the  statute  as  if  the  Insolvent  debtor  had  at- 
tempted by  the  terms  of  a  formal  assignment 
to  give  the  preference  prohibited  by  the  as- 
signment law.  It  win  also  be  observed  that 
section  2147  is  not  in  express  terms  made  ap- 
plicable to  cases  in  which  the  debtor  did  not 
make  a  formal  assignment  for  the  benefit  of 
creditors  within  90  days  after  the  execution 
of  tbe  deed  or  other  instrument  Intended  to 
give  tbe  preference  prohibited  by  that  sec- 
tion. The  necessity  for  the  party  attacking 
the  deed  to  show:  (1>  That  tbe  grantor  was 
insolvent  at  the  time  of  the  conveyance;  and 
(2)  that  the  conveyance  was  made  with  a 
view  to  give  an  unlawful  preference,— arises 
whether  the  case  comes  within  tbe  provisions 
of  section  2146  or  section  2147,  by  tbe  terms 
of  said  sections.  While  it  is  true  that  tbe 
requirements  that  the  party  attacking  the 
deed  must  show:  (3)  That  the  grantee  had 
reasonable  cause  to  believe  that  the  grantor 
was  Insolvent  at  tbe  time  of  the  conveyance; 
and  (4)  that  the  grantee  had  reasonable  cause 
to  believe  that  the  conveyance  was  made  in 
fraud  of  the  assignment  law,— are  not  appli- 
cable in  tbe  absence  of  a  formal  assignment 
wltblu  90  dajs  after  such  deed,  these  re- 
qub-emeiits  are,  however,  but  the  declaration 
of  salutary  rules  which  equity  and  good  coi»- 
science  demand  should  be  enforced,  wbetber 
the  case  arises  under  section  2146  or  section 


2147.  Applying  these  principles  to  the  facts 
of  the  case,  this  court  is  satisfied  that  the  tes- 
timony fails  to  show  that  eitber  tbe  first, 
second,  third,  or  fourth  of  said  requirements 
was  sustained  by  the  evidence. 

We  will  next  consider  wbetber  the  said 
deed  was  void  under  tbe  statute  of  Elizabeth. 
Tbe  rule  Is  thus  stated  In  Magovern  v.  Rich- 
ard, 27  S.  C.  286,  3  S.  E.  340:  "Was  the 
mortgage  void  under  the  statute  of  fraud? 
To  be  void  under  said  statute  or  at  common 
law.  It  should  be  made  to  appear  that  it  was 
either  without  consideration  or  tbat  it  was 
mala  fide,— one  or  both.  In  other  words,  for 
a  paper  of  tbe  kind  to  be  invulnerable,  it 
should  be  based  upon  a  valuable  considera- 
tion and  be  a  bona  fide  transaction.  Now, 
there  can  hardly  be  a  doubt— in  fact,  it  is  not 
denied— that  Bollman  Brothers  held  a  large 
claim  on  Richard,  which  this  mortgage  was 
Intended  to  secure;  so  that  one  of  the  ele- 
ments necessary  to  sustain  it  Is  present  Was 
it  bona  fide  or  was  it  mala  fide  as  to  botb 
parties  to  the  Instrument?— because  this  is 
necessary  to  avoid  it  What  is  mala  fide?  It 
must  be  an  Intent  not  simply  to  assert  one's 
own  rights,  but,  in  addition  thereto,  to  defeat 
the  rights  of  another,  participated  In,  as  we 
have  said,  by  both  parties  to  tbe  Instrument" 
The  last-mentioned  case  is  cited  with  ap- 
proval In  the  recent  case  of  McElwee  v.  Ken- 
nedy, 56  S.  C.  154,  34  S.  B.  86,  in  which  the 
court  also  uses  this  language:  "To  annul  for 
fraud  a  deed  based  upon  a  valuable  consid- 
eration, it  must  not  only  be  shown  that  tbe 
grantor  Intended  thereby  to  binder,  delay,  or 
defraud,  creditors,  but  it  must  also  appear 
that  tbe  grantee  participated  In  such  fraud- 
ulent purpose.  Even  if  we  were  to  assume 
that  there  is  evidence  of  mala  fides  In  the 
grantor,  yet  if  the  sole  purpose  of  the  grantee 
was  to  secure  her  claims,  having  no  Intent 
to  hinder,  delay,  or  defeat  other  creditors, 
her  title  cannot  be  affected  by  the  mala 
fides  of  the  grantor.  Tbe  evidence  falls  ut- 
terly to  show  any  intent  on  the  part  of  tbe 
grantee  to  defraud  her  husband's  creditors, 
and  merely  shows  a  purpose  to  secure  her 
own  bona  fide  claims.  Conceding  the  Insol- 
vency of  the  firm  of  which  the  grantor  was 
a  member,  it  does  not  appear  tbat  the  gran- 
tee was  aware  of  it;  and,  if  she  was  aware 
of  it,  that  would  not  show  fraud  in  her. 
since  a  bona  fide  creditor  has  the  right  to 
obtain  a  transfer  of  property  from  an  in- 
solvent debtor,  at  a  fair  price,  for  the  Bole 
purpose  of  securing  or  paying  the  debt." 
This  court  is  satisfied  tbat  the  testimony 
fails  to  show  such  facts  as  constitute  fraud, 
and  that  the  circuit  Judge  was  not  in  error 
in  concluding  tbat  the  deed  was  not  void 
under  the  statute  of  Elizabeth. 

These  views  practically  dispose  of  all  the 
exceptions  except  the  tenth,  which  is  as  fol- 
lows: "(10)  Error  in  holding  that  the  recital 
in  the  deed  of  1'09  acres  from  Nancy  E.  Pon- 
der to  W.  J.  Ponder,  to  the  effect  that  W.  J. 
Ponder  had  paid  for  tbe  land,  etc.,  is  only  in 
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the  nature  of  a  receipt  or  admiSBlon  which 
can  be  explained,  and  that  it  had  been  cm- 
cIuBlTel7  explained.  Whereas,  he  should 
hflTe  held  that  she,  as  well  as  those  who 
claim  under  her,  are  estopped  now  from  dis- 
puting said  recital."  The  cases  of  Daniels 
T.  Moses,  12  S.  O.  138,  139,  and  MoSatt  v. 
Hardin.  22  S.  C.  27,  and  20  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  460  et  seq.,  show  that 
this  exception  cannot  be  sustained,  for  the 
reasons  stated  by  the  circuit  Judge. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


STATE  V.  CONKLB  et  al. 

(Supreme  Court  of  South  Carolina.    July  6, 

1002.) 

CRIMINAL      LAW  —  MAGISTRATE'S      COURT  — 
CHANGE  OF   VENUE— APPEAL. 

1.  Under  Act  1806  (22  St  at  I^orge,  p.  12), 
proridiuK  that,  whenever  accused  in  a  criminal 
rase  which  is  to  be  tried  before  a  magistrate 
shall  file  an  aflSdavit  that  be  does  not  believe 
that  he  can  obtain  a  fair  trial,  the  papers  shall 
be  turned  over  to  the  nearest  magistrate,  where 
a  party  accused  before  a  magisti-ate  files  such 
an  afladavit  it  is  mandatory  on  the  magistrate  to 
grant  a  change  of  venue. 

2.  Under  Cr.  St.  §  G8,  providing  that  within 
10  days  after  notice  of  appeal  a  magistrate 
shall  nie  the  testimony  In  writing  taken  at  the 
trial,  the  proper  practice  ia  to  take  the  testi- 
mony in  writing,  and  have  it  signed  by  the 
witnesses,  but  failure  so  to  do  may  not  cause 
the  judgment  to  be  set  asidew 

Appeal  from  general  sessions  circuit  court 
of  Newberry  county;  Gary,  Judge. 

William  Conkle,  Thomas  Banks,  and  Nee- 
ley  Long  were  convicted  of  malicious  Injury 
in  the  magistrate's  court.  From  an  order  of 
the  circuit  court  reversing  the  Judgment  of 
the  magistrate,  the  state  appeals.    Affirmed. 

Solicitor  Sease  and  Scbtunpert  &  Hollo- 
way,  for  the  State  Cole  L.  Blease,  for  ap- 
pellees. 

JONES,  J.  The  defendants,  having  been 
brought  before  a  magistrate  for  trial  upon  a 
warrant  charging  them  with  malicious  In- 
Jury  to  personal  property,  made  timely 
motion  for  a  change  of  venue  to  the  nearest 
magistrate,  upon  an  affidavit  complying  with 
the  act  of  1896  (22  St.  at  Large,  p.  12).  The 
magistrate  refused  the  motion  and  tried  de- 
fendants, who  were  found  guilty  and  sen- 
tenced. On  defendants'  appeal,  the  circuit 
court  reversed  the  Judgment  of  the  magis- 
trate and  remanded  the  case,  to  be  trans- 
ferred for  new  trial  to  the  nearest  magis- 
trate, pursuant  to  said  act.  The  state  now 
appeals  from  the  Judgment  of  the  circuit 
court. 

Tlie  first  exception  raises  the  question 
whether  the  circuit  Judge  erred  in  holding 
that  under  said  act  it  Is  mandatory  upon 
the  magistrate  to  order  the  change  of  venue, 
instead  of  holding  that  it  was  discretionary 
with    the    magistrate.    The    act    provides: 

f  L  See  Criminal  Iaw,  vol.  14,  Cent  Dig.  {  241. 


"Sec.  2.  Magistrates  shall  have  power  to 
change  venue  in  all  cases,  civil  and  criminal, 
pending  before  them.  •  •  •  Whenever 
either  party  in  a  civil  case,  or  the  prosecutor 
or  accused  In  a  criminal  case,  which  Is  to  be 
tried  b^ore  a  magistrate,  shall  file  with  the 
magistrate  issuing  the  paper  an  affidavit  to 
the  effect  that  he  does  not  believe  he  can  ob- 
I  tain  a  fair  trial  before  the  magistrate,  the 
papers  shall  be  turned  over  to  the  nearest 
magistrate.not  disqualified  from  hearing  said 
cause  in  the  cotmty,  who  shall  proceed  to 
try  the  case  as  if  he  had  issued  the  papers: 
provided,  such  affidavit  shall  set  forth  the 
grounds  of  such  belief,"  etc.  It  being  ad- 
mitted that  the  affidavit  submitted  compiled 
with  the  requirement  of  the  statute,  we  agree 
with  the  circuit  court  that  it  was  mandatory 
upon  the  magistrate  to  change  the  venue, 
and  that  It  was  reversible  error  for  the  mag- 
istrate to  proceed  with  the  trial  of  the  case. 
Under  this  view.  It  becomes  unnecessary 
to  consider  the  other  exception,  raising  the 
question  whether  the  circuit  court  erred  In 
reversing  the  Judgment  of  the  magistrate  be- 
cause the  testimony  of  the  witnesses  was 
not  read  over  to  them  and  signed  by  them' 
before  sentence  was  passed,  although  the 
testimony  was  so  read  over  to  the  witnesses 
and  signed  by  them  after  the  trial,  and  prior 
to  the  filing  of  the  return  of  the  magistrate 
on  appeal  from  his  Judgment.  The  only  pro- 
vision on  this  subject  to  which  our  attention 
Is  directed  is  that  contained  in  section  68, 
Cr.  St.,  as  follows:  "Within  ten  days  after 
said  service  [referring  to  notice  of  appeal 
from  magistrate],  the  said  magistrate  shall 
file  In  the  office  of  the  clerk  of  the  court 
the  said  notice,  together  with  the  record  and 
statement  of  all  proceedings  in  the  case,  and 
the  testimony  in  writing  taken  at  the  trial 
and  signed  by  the  witnesses."  Inasmuch  as 
appeals  from  magistrates  are  beard  upon  the 
papers  required  to  be  filed  as  above,  without 
examination  of  witnesses,  the  Implication  is 
that  on  trials  before  magistrates  the  testi- 
mony of  witnesses  should  be  taken  down  In 
writing  and  signed  by  them  before  the  mag- 
istrate at  the  trial.  This  is  undoubtedly  the 
proper  practice,  and  its  enforcement  would 
be  salutary;  but  we  are  not  prepared  to  say 
now  that  every  failure  to  have  a  witness  to 
sign  his  testimony,  from  accident  or  other- 
wise, during  the  progress  of  the  trial,  would 
of  Itself  be  good  ground  for  setting  aside  the 
Judgment  of  the  magistrate. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed.     ' 


STATE  V.  HOWARD. 

(Supreme  Court  of  South  Carolina.    July  S, 
1902.) 

CRIMINAL  LAW— APPEAL— REVIEW- 
BURGLARY. 

1.  An  exception  to  the  legality  of  the  jury 
will  not  be  considered  on  appeal  when  no  such 
objection  was  raised  below. 
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2.  A  refusal  of  a  new  trial  on  coDviction  of 
a  crime  is  not  error  in  law,  where  there  is  some 
evidence  tending  to  support  the  charge. 

3.  where  a  servant  who  has  a  right  to  sleep 
in  hia  master's  dwelling  goes  in,  not  with  intent 
to  lodge,  but  with  intent  to  steal,  by  opening 
the  door  or  raising  the  sash,  and  actually 
steals  and  carries  away  his  master's  goods,  he 
commits  a  burglary. 

Appeal  from  general  sessions  circuit  court 
of  Beaufort  county;    Klugh,  Judge. 

Sam  Howard  was  Indicted  for  burglary, 
and  from  a  conviction  he  appeals.  Affirm- 
ed. 


W.     8.    TiUlnghast,    for   appellant. 
Davl^  for  the  State. 


Mr. 


JONES,  J.  The  defendant  was  convicted 
under  an  Indictment  for  burglary  and  lar- 
ceny, and,  being  recommended  to  mercy  by 
the  Jury,  was  sentenced  to  five  years'  impris- 
onment in  the  penitentiary.  He  was  not 
represented  by  counsel  on  the  trial,  but  after 
conviction  be  secured  counsel,  and  moved 
for  a  new  trial  "on  the  ground  that  a  joint 
occupant  of  a  dwelling  house  cannot  be  con- 
victed for  burglariously  breaking  Into  such 
dwelling  house,"  which  motion  was  refused 
by  the  circuit  court;  "the  court  being  of  the 
opinion  tMt  the  testimony  establishes  the 
fact  that  the  defendant  was  a  servant,  and 
not  a  Joint  occupant  of  the  dwelling  house 
Is  question."  The  defendant  appeals,  except- 
ing that  the  court  erred  (1)  In  holding  that  a 
man  can  be  Indicted  for  burglary  In  his  own 
house;  (2)  In  holding  that  a  Joint  occupant 
of  a  dwelling  bouse  could  be  convicted  of 
burglary  In  breaking  and  entering  such  dwell- 
ing house;  (3)  thers  is  an  entire  failure  of 
evidence  of  any  breaking  In  this  case;  (4) 
that  the  defendant  was  without  counsel  on 
his  trial,  and  it  was  Incumbent  upon  the 
state  to  try  him  by  a  legally  constituted  Jury, 
and,  there  being  no  law  authorizing  the  array 
of  Jurors  that  tried  defendant,  the  conviction 
was  illegal,  and  the  court  was  without  Juris- 
diction to  Impose  the  sentence  on  him. 

These  exceptions  take  a  much  wider  range 
than  is  Justified  by  the  "case"  presented  as 
a  basis  for  exceptions.  In  reference  to  the 
exception  touching  or  alleging  Illegality  of 
the  Jury,  It  does  not  appear  that  any  objec- 
tion to  any  Juror  or  to  the  venire  was  raised 
in  the  circuit  court,  or  was  considered  by 
said  court;  nor  is  there  any  fact  stated  in 
the  "case"  upon  which  any  such  exception 
could  be  predicated.  A  new  trial  will  not 
be  granted  for  alleged  Illegality  Qf  the  Jury 
which  is  asserted  for  the  first  time  in  this 
court. 

The  circuit  did  not  hold  that  a  man  can  be 
indicted  for  bivglary  In  his  own  bouse,  as 
alleged  In  the  first  exception;  nor  did  the 
court  hold  that  a  Joint  occupant  of  a  dwelling 
house  could  be  convicted  of  burglary  of 
such  house,  as  alleged  in  the  second  excep- 
tion.   The  motion  for  a  new  trial  was  made 

T  I.  Sm  Burglary,  voL  I,  Cent.  Die  H  *,  t. 


upon  the  single  ground  stated  above,  viz., 
that  a  Joint  occupant  of  a  dwelling  house  can- 
not commit  burglary  of  such  house;  and  the 
new  trial  was  refused  because  the  court 
considered  the  evidence  as  showing  that  de- 
fendant was  merely  a  servant,  and  not  a 
Joint  occupant.  .  The  motion  assumed  the  ex- 
istence of  evidence  tending  to  show  a  bur- 
glary, except  that.  In  view  of  defendant's 
counsel,  the  evidence  showed  that  defendant 
Jointly  occupied  the  bouse  with  the  prosecu- 
tor, and  that  such  Joint  occupant  could  not 
commit  burglary  in  such  house.  The  evi- 
dence as  to  the  relation  between  the  prosecu- 
tat  and  the  defendant  with  reference  to  the 
house  was  rather  meager.  The  prosecutor, 
however,  testified  that  the  defendant  had 
been  staying  with  him  about  a  month,  and 
that  on  the  2d  of  October,  1901,— the  night  of 
the  alleged  burglary,— between  1  and  2 
o'clock,  the  defendant  went  out  of  the  house, 
and,  on  prosecutor's  asking  where  he  was 
going,  defendant  answered.  "Just  a  little 
ways."  The  defendant  testified  that  he  had 
been  working  for  the  prosecutor  for  three 
months,  for  which  prosecutor  owed  him. 
This  testimony  supports  the  view  of  the  chr- 
cult  Judge  that  the  defendant  was  a  servant 
of  the  prosecutor,  and  not  a  Joint  occupant 
of  prosecutor's  dwelling;  but  perhaps  the 
testimony  might  Justify  an  Inference  that  de- 
fendant was  permitted  to  lodge  In  the  dwell- 
ing house  of  his  employer,  and  there  was  no 
evidence  that  defendant  occupied  any  room 
other  than  that  occupied  by  the  owner. 
We  will,  therefore,  in  liberality  to  the  appel- 
lant, consider  the  case  as  one  of  a  servant 
permitted  to  sleep  In  or  occupy  the  same  room 
with  the  master  and  owner  of  the  dwelling, 
charged  with  burglary  of  such  dwelling. 
Was  It  error  of  law  to  refuse  the  motion  for 
a  new  trial?  If  there  was  any  testimony  to 
support  the  verdict,  It  was  not  error  to  re- 
fuse new  trial.  This  court  will  not  con- 
sider the  sufficiency  of  evidence  to  convict, 
hut  will  examine  the  testimony  only  for  the 
purpose  of  ascertaining  If  there  was  any  tes- 
timony tending  to  prove  the  charge;  It  being 
error  of  law  to  refuse  a  new  trial  only  when 
there  Is  a  total  failure  of  evidence  tending 
to  prove  the  charge  or  allegation.  There  was 
evidence  tending  to  show  that  the  prosecutor 
was  the  owner  of  the  dwelling  house,  as  al- 
leged In  the  Indictment;  that  on  the  night 
of  the  2d  of  October.  1901,  hetw^een  1  and 
2  o'clock,  the  defendant,  who  had  for  same 
time  previous  been  In  the  employ  of  the  pros- 
ecutor, Paul  Cooxan,  and  had  probably  been 
permitted  to  occupy  the  same  room  occupied 
by  the  owner  as  a  lodging  place,  went  out  of 
said  dwelling,  closing  the  door  behind  him; 
that  the  house  was  closed  up  when  defendant 
went  away;  that  early  that  morning  the 
prosecutor  discovered  that  his  ti-unk  had  been 
broken  into,  and  about  $16  In  money  taken 
therefrom,  and  that  the  sash  of  the  window 
was  open  or  broken;  that  the  defendant  was 
missing;    that  the  prosecutor  pursued,  and 
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found  the  defendant  In  Beaufort,  In  the  pos- 
session of  about  $13  of  the  stolen  money,  hav- 
ing spent  some  for  a  cart;  and  that  defend- 
ant confessed  to  having  taken  the  money. 
The  testimony  was  such  as  required  It  to 
lie  submitted  to  the  Jury  to  determine  wheth- 
er the  defendant,  after  leaving  the  house  that 
night  retiumed  and  entered  either  the  door 
by  pushing  It  open,  or  the  window  by  rais- 
ing the  sash,  with  Intent  to  steal  the  money, 
or  whether  he  had  taken  the  money  out  of 
the  trunk  before  he  left  the  house  that  night, 
between  1  and  2  o'clock;  and,  in  the  absence 
of  any  complaint  as  to  the  charge,  we  are 
bound  to  assume  that  the  Jury  were  properly 
Instructed.  If  the  defendant,  being  right- 
fully in  the  prosecutor's  dwelling  as  his  serv- 
ant, broke  open  the  trunk  and  stole  there- 
from the  money,  that  would  not  constitute 
burglary;  but  If,  being  without  the  dwelling, 
he  should  push  c^en  a  closed  door,  or  raise 
»  sash,  and  enter,  not  for  the  purpose  of  us- 
ing the  dwelling  house  as  a  lodging  place, 
within  his  trust  and  employment,  but  for  the 
puriwse  of  stealing  his  master's  goods,  which, 
of  course.  Is  not  within  his  trust  and  employ- 
ment, that  would  be  burglary.  A  servant's 
tight  to  enter  his  master's  dwelling  depends 
upon  the  purpose  with  which  he  enters.  If 
he  enters  pursuant  to  the  trust  of  his  employ- 
ment, being  rightfully  in,  if  he  then  conceives 
the  felonious  purpose,  and  attempts  to  carry 
it  out  without  breaking  any  inner  door.  It 
is  not  burglary,  for  there  is  no  breaking  and 
entering  with  felonious  Intent;  but  if,  being 
out  of  the  dwelling,  he  does  that  which  would 
ronstltute  a  breaking  and  entering,  in  a 
stranger,  and  does  it  with  the  Intent  to  steal 
or  commit  a  felony,  or  if,  being  in  without 
lireaking,  he  breaks  an  inner  door  with  such 
purpose,  then  he  commits  burglary,  for  the 
entrance  for  such  purpose  is  In  violation  of 
his  trust  and  employment.  It  Is  true  that 
one  caunot  commit  burglary  of  his  own  dwell- 
ing house,  since  burglary  is  the  breaking 
and  entering  in  the  night  of  the  dwelling 
boose  of  another  with  Intent  to  commit  a 
felony  therein.  But  a  servant  who  is  per- 
mitted to  lodge  In  the  same  room  with  the 
master  and  owner  of  the  dwelling  has  no 
mch  Interest  in  the  dwelling  house  as  to 
make  It  in  any  proper  sense  his  dwelling; 
and.  upon  the  facts  In  this  case,  it  was  prop- 
erly laid  in  the  Indictment  as  the  dwelling 
of  the  prosecutor.  "When  persons  are  abid- 
ing In  a  bonse  as  guests,  or  by  sufference  or 
otherwise,  having  no  fixed  or  certain  In- 
terest in  any  part  of  it,  and  btirglary  is  com- 
mitted in  any  of  their  apartments,  the  indict- 
ment should  lay  the  offense  as  in  the  man- 
sion of  the  proprietor  of  the  house."  Arcbb. 
Cr.  Prac.  &  PI.  1094-1009.  In  2  Kuss. 
Crimes,  7,  citing  1  Hale,  P.  C.  553,  it  is 
Rated:  "It  will  amount  to  burglary  if  a 
lervant  In  the  nighttime  open  the  chamber 
door  of  his  master  or  mistress,  whether  latch- 
ed ac  otherwise  fastened,  and  enter  for  the 
pnpose  of  committing  murder  or  rape,  or 


with  any  other  felonious  design,"  etc.  In  2 
Blsh.  Cr.  Law,  §  97,  the  author  states:  "If 
one  is  within,  however  lawfully,  and  there 
breaks  an  inner  door,  through  which  he  en- 
ters a  room  with  burglarious  Intent,  as  where 
a  servant  lifts  the  latch  and  goes  into  a 
chamber  to  commit  murder  or  a  rape.  It  is 
burglary."  In  a  note  to  this  section  the  au- 
thor says:  "Probably  if  the  chamber  were 
his  own  lodging  room,  the  case  would  be 
otherwise,  because  of  his  quasi  interest. 
*  *  *"  Lord  Hale  makes  the  distinction 
whether  the  "opening  of  the  door  is  within 
bis  trust."  If  it  is,  he  coualders  "the  break- 
ing with  felonious  intent  not  to  be  bivglary, 
but  otherwise  If  it  is  not  within  his  trust" 
But  we  do  not  think  tliat  a  servant,  though 
permitted  to  lodge  with  the  master  in  the 
master's  chamber,  has  any  such  interest  in 
the  dwelling  or  habitation  as  would  make  it 
within  his  trust  and  employment  to  enter 
such  chamber  with  felonious  Intent  to  steal 
the  master's  goods.  The  principle  is  well 
stated  in  Ix>wder  t.  State,  63  Ala.  143,  35 
Am.  Rep.  9,  thus:  "Though  he  [the  servant], 
might  have  the  privilege  of  opening  and  en- 
tering his  master's  mansion  house  to  go  to 
bed  therein,  he  would,  it  seems  to  me,  be 
guilty  of  btirglary  If  he  unlocked  and  en- 
tered it  in  the  nighttime  with  the  Intent  to 
rob,  and  did  then  commit  robbery  therein; 
only,  to  justify  a  conviction  in  such  a  case, 
the  Jury  ought  to  be  satisfied  by  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
Intent  to  rob  existed  when  the  bouse  wps 
entered,  not  formed  afterward."  Assuming, 
therefore,  that  the  defendant  was  the  serv- 
ant of  the  prosecutor,  and  had  permission 
to  lodge  in  the  same  room  with  the  prosecu- 
tor,— there  being  some  evidence  that  he  en- 
tered through  the  closed  door,  or  by  raising 
the  window  sash,  with  intent  to  steal  the 
prosecutor's  money,  and  did  so  steal  the  mon- 
ey,—It  was  not  error  of  law  to  refuse  the  mo- 
tion for  a  new  trial. 
Judgment  aflSrmed. 


STATE  V.  LARK. 

(Supreme  Court  of  South  Carolina.    July  8, 

1902.) 

CRIMINAL  LAW— APPEALr-RBYIEW-OVERRUL- 

INO  DEMDRRER— HOMICIDES— INDICTMENT 

—ARREST  OP  JUDGMENT. 

1.  Where  a  demurrer  to  an  indictment  was 
overruled,  and  a  motion  made  in  arrest  of  judg- 
ment on  the  same  ground  was  refused,  excep- 
tions for  error  In  refusing  a  new  trial  do  not 
bring  up  for  review  on  appeal  the  overruling  of 
the  demurrer. 

2.  An  indictment  charging  defendant  with 
committing  a  homicide  by  striking  in  the  head 
"with  a  stone  or  iron  hammer"  is  not  defective 
because  charging  the  crime  disjunctively. 

3.  An  indictment  recited  that  it  was  found 
some  months  l>efore  the  commission  of  the  al- 
leged  offense.  The  journals  of  the  court  show- 
ed that  the  indictment  was  found  after  the  al- 
leged offense  was  committed.    No  motion  was 

f  3.  See  Criminal  Law,  ToL  16,  Cent  Die.  i3  244£, 
24S0,  1468. 
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made  to  amend.    EM  not  good  ground  in  ar- 
rest of  judgment. 

Appeal  from  general  sessions  circuit  court 
of  Anderson  county. 

Walter  Lark  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

M.  Ii.  Bonbam',  for  appellant  V.  X.  Gun- 
ter,  Asst  Atty.  Gen.,  for  the  State. 

JONES,  J.  The  defendant.  Indicted  for 
murder,  was  found  guilty  of  manslaughter, 
and,  before  sentence  was  passed,  moved  in 
arrest  of  Judgment  on  these  grounds:  "(1) 
Because  it  appeared  on  the  face  of  the  in- 
dictment that  the  bill  was  found  at  a  court 
begun  to  be  holden  on  the  10th  of  February, 
1901,  and  that  the  offense  was  alleged  to 
have  been  committed  on  the  11th  day  of  Oc- 
tober, 190x;  so  that  it  would  appear  that  the 
bill  of  Indictment  was  found  several  months 
before  the  offense  was  committed.  (2)  Be- 
cause the  Indictment  alleges  'that  the  said 
Waiter  Lark  him,  the  said  Will  Harmon, 
then  and  there,  feloniously,  willfully,  and  of 
.  his  malice  aforethought,  with  a  atone  or  Iron 
hammer  did  strike,'  etc.  The  use  of  the  dis- 
junctive conjunction  'or,'  in  the  description 
of  the  instrument  used,  making  the  indict- 
ment fatally  defective  for  uncertainty." 
The  motion  was  overruled,  and  the  defend- 
ant was  sentenced.  The  appeal  assigns 
error  in  refusing  to  arrest  Judgment  upon 
the  grounds  stated. 

It  appears  that  the  motion  In  arrest  of 
Judgment  is  based  upon  objections  to  the  in- 
dictment for  defect  apparent  on  the  face 
thereof.  Section  57,  Townsend's  Code,  pro- 
vides that  "every  objection  to  any  indictment 
for  any  defect  apparent  on  the  face  thereof 
shall  be  taken  by  demurrer  or  on  motion  to 
quash  such  indictment  before  the  Jury  shall 
be  sworn  and  not  afterwards."  The  purpose 
and  effect  of  such  legislation  are  to  prevent 
motions  to  arrest  Judgment  on  grounds  based 
upon  defects  in  Indictment  apparent  on  the 
face  thereof.  It  is  true  that  such  grounds 
were  taken  by  the  defendant's  counsel  by 
demurrer  or  motion  to  quash  before  the  Jury 
were  sworn,  and  the  same  were  overruled; 
but  no  exception  was  taken  to  the  ruling  of 
the  court  on  the  demurrer  or  motion  to 
quash,  and,  in  the  absence  of  such  exception, 
the  action  of  the  court  in  that  regard  is  not 
properly  under  review.  This  is  sufficient  to 
require  a  dismissal  of  the  appeal.  We  will, 
however,  add  some  observations  In  reference 
to  the  matters  upon  which  a  reversal  is 
sought: 

Section  56,  Or.  Code,  provides:  "Every  in- 
dictment shall  be  .deemed  and  adjudged  suf- 
ficient and  good  In  law  which,  in  addition  to 
allegations  as  to  time  and  place  as  now  re- 
quired by  law,  charges  the  crime  substantial- 
ly in  the  language  of  the  common  law  or  of 
the  statute  prohibiting  the  same,  or  so  plain- 
ly that  the  nature  of  the  offense  charged  may 
be  easily  understood,"  etc.  Section  60,  Cr. 
Code,  provides:    "Every  indictment  for  mur- 


der shall  be  deemed  and  adjudged  stifflclent 
and  good  in  law  which,  in  addition  to  set- 
ting forth  the  time  and  place,  together  with 
a  plain  statement,  divested  of  all  useless 
phraseology,  of  the  maimer  In  which  the 
death  of  the  deceased  was  caused,  charges 
that  the  defendant  did  feloniously,  wilfully 
and  of  his  malice  aforethought,  kill  and  mur- 
der the  deceased."  The  second  objection  to 
the  Indictment  relates  to  the  allegation  as  to 
the  instrument  with  which  death  was 
caused,  and  It  is  contended  that  the  ose  of 
the  disjunctive  "or"  in  the  phrase  "with  a 
stone  or  iron  hammer"  is  fatal,  for  uncer- 
tainty and  repugnancy.  But  there  is  no  un- 
certainty in  the  statement  of  the  manner  in 
which  the  death  of  the  deceased  was  caused. 
The  charge  plainly  Informs  the  defendant 
that  he  is  called  upon  to  answer  for  a  homi- 
cide committed,  not  by  poisoning,  drowning, 
strangulation,  stabbing,  shooting  with  gun  or 
pistol,  etc.,  but  by  striking  on  the  bead  with 
some  hard,  blunt  instrument,— a  stone  or  iron 
hammer.  Whether  the  particular  instru- 
ment used  was  a  stone  or  iron  hammer  was 
not  material.  In  the  information  necessary  to 
the  court  to  enable  it  to  determine  whether 
a  crime  of  which  it  had  Jurisdiction  was 
charged,  and  what  punishment  to  impose  iu 
case  of  conviction;  nor  was  it  necessary  to 
enable  defendant  to  prepare  for  his  defense; 
nor  was  it  necessary  in  the  event  of  a  plea 
of  former  acquittal  or  conviction.  It  is  true 
that  an  Indictment  must  not  charge  the  of- 
fense disjunctively,  as  shown  in  State  v. 
O'Bannon,  1  Bailey,  144;  but  the  indictment 
does  not  violate  this  principle,  for  both  tiie 
offense  and  the  punishment  therefor  are  the 
same,  whether  the  Instrument  of  death  wai 
a  stone  or  hammer. 

The  other  objection  to  the  Indictment,  viz., 
that  it  shows  upon  its  face  that  the  bill  of 
indictment  was  found  before  the  offense  was 
committed,  is  equally  untenable  in  arrest  of 
Judgment.  Such  objection  would  be  fatal  if 
in  fact  the  Indictment  was  found  before  the 
alleged  time  of  the  crime  charged,  for  it 
would  be  absurd  to  charge  the  commission 
of  a  crime  after  the  finding  of  the  Indict- 
ment. The  Indictment,  however,  charges 
that  defendant,  on  the  11th  day  of  October, 
1001,  "did  strike  and  wound,"  "did  kiU  ami 
murder"  the  deceased;  thus  also  showing  oa 
its  face  that  the  crime  charged  was  a  past 
offense,  and  committed  before  the  finding  of 
the  indictment  The  recital  in  the  caption  is 
alone  relied  on  to  show  that  the  offense  was 
charged  to  have  been  committed  before  the 
finding  of  the  Indictment  But  the  best  evi- 
dence of  the  time  of  the  finding  of  the  indict- 
ment was  the  court  Journals,  of  which, 
doubtless,  the  trial  Judge  took  notice.  The 
cases  of  State  v.  Williams,  2  McCord,  801. 
and  Vandyke  v.  Dare,  1  Bailey,  65,  show 
that  the  caption  of  an  indictment  Is  no  part 
of  the  finding  of  the  grand  Jury,  and  may  be 
corrected  and  amended  at  any  time  by  the 
journals  of  the  court;  and  the  case  of  State 
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T.  May.  45  S.  C.  S09,  28  &  B.  513,  shows 
tbat  under  section  68,  Townsend's  Code,  an 
indictment  charging  that  an  offense  was 
committed  in  a  certain  year  may  be  amend- 
ed on  the  trial  by  inserting  the  proper  year. 
As  a  matter  of  fact,  the  recital  in  the  cap- 
tion was  erroneous,  because  the  10th  day  of 
February,  1901,  fell  on  Sunday,  and  It  was 
impossible  that  the  court  should  have  begun 
to  be  bolden  on  that  day;  and  the  judge 
doubtless  knew  from  the  Journal  of  the  pro- 
ceedings of  the  court,  begun  to  be  holden  by 
him  oa  the  10th  day  of  February,  1902,  at 
which  term  the  defendant  was  brought  to 
trial,  that  the  Indictment  was  In  fact  found 
during  that  term.  Defects  in  indictments 
which  may  be  cured  by  amendment  are  not 
good  grounds  In  arrest  of  Judgment. 

The  Judgment  of  the  circuit  court  It  a(- 
Ormied. 


MCBCHISON  y.  MILLER  et  aL 

(Supreme  Court  of  South  Carolina.     July  21, 

1902.) 

JinXJlS— POWERS   IN  VACATION— WRIT  OF  AB- 
SISTANCB— BVIDBNCO-RES    JUDICATA. 

1.  Townsend's  Code,  i  2733,  proTiding  that 
the  judge  of  the  circnlt  court  at  chambers  and 
in  vacation,  as  well  a*  in  term,  shall  make,  di- 
rect, and  award  mesne  and  final  process,  held 
to  authorise  a  judge  to  order  a  writ  of  assist- 
ance, to  enable  the  sheriff  to  put  the  purchaser 
St  a  judicial  sale  into  possessuon,  st  chambers. 

2.  Where,  on  motion  for  a  writ  of  assistance, 
there  is  eridence  of  knowledge  of  a  judicial  sale 
of  the  land,  and  that  the  motion  is  resisted  on 
the  ground  that  the  sale  is  Toid,  it  is  unnecessa- 
ry to  show  a  deed  under  the  sale  and  a  demand 
for  possession. 

3.  Where  a  foreclosure  sale  has  been  con- 
ISrmed  on  error,  and  an  order  entered  refusing 
to  enjoin  the  sale,  on  motion  for  writ  of  assist- 
ance respondent  cannot  set  up  as  a  defendant 
tbat  the  sale  was  roid  under  an  agreement  be- 
tween the  parties  relied  on  in  motion  to  enjoin. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Gary,  Judge. 

Motion  by  Harriet  Murchison,  executrix,  in 
her  action  against  Minnie  H.  Miller,  Robert 
N.  Senn,  Wm.  H.  Lyles,  and  John  S.  Vemer, 
receiver,  for  writ  of  assistance  against  Min- 
nie H.  Miller  and  her  husband,  Jasper  Miller. 
From  order  commanding  writ  to  issue,  Jasper 
Miller  and  wife  appeal.    AfBrmed. 

Frank  O.  Tompkins  and  John  T.  Duncan, 
for  appellants.    B.  W.  Shand,  for  appellee. 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Ernest  Oary,  made  at  chambers, 
granting  a  writ  of  assistance  to  pat  a  pur- 
chaser at  mortgage  foreclosure  sale  into  pos- 
session of  the  premises. 

The  grounds  upon  which  the  order  was 
granted  will  appear  by  reference  to  the  order, 
which  to  as  follows:  "Thto  matter  came  be- 
fore me  on  a  rule  tosued  on  the  application 
of  the  plaintiff  against  the  defendant  Mrs. 
Minnie  B.  Miller,  and  her  husband,  Jasper 
Miller,  to  show  cause  why  they  should  not  be 
attached  for  contempt  of  court  in  refusing  to 
42  S.E.— 12 


yield  np  iiossession  of  the  land  purchased  by 
Harriet  M.  Beckwlth  under  the  decree  of  the 
court  In  this  case;  and  that  such  further 
order,  if  any  be  necessary,  be  Issued  to  force 
compliance  with  said  decree.  The  circuit 
court  adjourned  without  hearing  a  return  to 
said  rule,  and  the  matter  was  taken  up  by 
me  in  Columbia  on  the  10th  of  September, 
1901.  The  respondents  made  return  by  their 
attorneys,  Duucan  and  Tompkins.  It  hap- 
pens that  the  property  in  question  was  mort- 
gaged by  Minnie  H.  Miller  to  Harriet  Murchi- 
son, executrix  (now  Harriet  M.  Beckwlth). 
The  mortgage  was  foreclosed  by  a  proceeding 
in  court  to  which  Mrs.  Minnie  H.  Milla  was 
duly  made  a  party,  and  she  made  default 
The  property  was  sold  imder  the  decision  of 
the  court,  from  which  there  was  no  appeal. 
The  sale  of  the  part  now  in  question  to  Mrs. 
Harriet  M.  Beckwith  was  reported  by  the 
master  to  the  court,  and  this  report  was  duly 
confirmed.  The  decree  of  the  court  directed 
that,  upon  the  making  of  the  deed  by  the 
master,  the  purchaser  be  let  into  possession 
of  the  premises  purchased  by  her  on  produc- 
tion of  the  deed  executed  by  the  master.  It 
being  recorded.  The  possession  has  not  been 
surrendered  by  the  respondents,  and  they,  in 
their  return,  dispute  the  right  of  the  plaintiff 
to  possession,  on  the  grounds  that  tliere  was 
no  legal  sale,  by  reason  of  an  alleged  agree- 
ment between  Mrs.  Beckwlth  and  Jasper  Mil- 
ler, representing  his  wife,  made  prior  to  the 
sale.  This  objection  has  previously  been 
urged  by  Mr.  and  Mrs.  Miller  by  a  proceeding 
in  the  cause  had  before  Judge  Townsend  prior 
to  the  sale,  in  which  Judge  Townsend  refused 
to  Interfere.  From  the  order  of  Judge  Towns- 
end  no  appeal  was  taken.  It  is  manifest, 
therefore,  under  the  decree,  sale,  and  deed  In 
this  case,  that  the  plaintiff  and  purchaser  Is 
entitled  to  the  possession  of  the  property 
covered  by  her  deed,  and  that  the  respondent, 
Mrs.  Minnie  H.  Miller,  and  her  husband,  Jas- 
Iter  Miller,  claiming  to  represent  her  as  agent, 
are  improperly  refusing  to  surrender  posses- 
sion. Under  these  circumstances,  it  is  proper 
for  the  court  to  see  that  Its  decree  is  car- 
ried out  Process  of  contempt  might  justly 
be  Invoked  in  the  court  of  equity,  but  plain- 
tiff waives  at  this  stage  of  the  case  any  right 
to  claim  such  process,  and  asks  only  for  such 
process  as  will  be  necessary  to  carry  the  de- 
cree of  the  court  into  effect  Such  an  order 
may  be  passed  not  only  In  open  court  but 
by  the  judge  at  chambers.  It  is  therefore  or- 
dered that  the  clerk  of  the  coiurt  do  issue  a 
writ  of  assistance  In  the  usual  form,  directed 
to  the  sheriff  of  Richland  county,  requiring 
him  to  put  Mrs.  Harriet  M.  Beckwith  in  per- 
son, or  by  attorney,  in  possession  of  the  land 
described  in  deed  of  John  S.  Verner,  master, 
to  Harriet  M.  Beckwith,  dated  11th  July, 
1898,  recorded  in  clerk's  ofHce,  Richland  coun- 
ty, 12th  August  1808,  in  Deed  Book  Y,  page 
546.  It  is  fturther  ordered  that  the  respond- 
ents. Jasper  Miller  and  Mrs.  Minnie  H.  Mil- 
ler,  their   agents   and    tenants,    be    enjoined 
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from  Interfering  In  any  -way  wltb  tbe  execu- 
tion of  said  writ  by  the  Bherlff,  or  with  the 
possession  of  tbe  said  lands  by  Mrs.  Harriet 
M.  Beckwlth.  Let  the  papers  In  this  cause 
be  filed  with  the  clerk  of  court,  wltb  the  orig- 
inal Judgment  roll." 

It  Is  excited  that  the  chrcult  Judge  erred 
in  assuming  Jurisdiction  of  the  rule  to  show 
cause  at  chambers.  It  will  be  observed  that 
tbe  rule  to  show  cause  also  contemplated 
Judgment  for  contempt,  and  when  Issued  It 
was  expected  to  be  heard  while  the  court 
was  in  session,  but,  the  court  adjourning  be- 
fore a  bearing  could  be  had,  the  matter  was 
taken  up  before  the  Judge  at  chambers;  but 
as  no  Judgment  for  contempt  was  In  fact 
made,  the  principle  announced  In  State  t. 
Nathans,  49  S.  0.  200,  27  S.  E.  52,  has  no 
application.  The  order  was  In  the  nature 
of  a  writ  of  assistance  to  enable  the  sheriff 
to  put  the  purchaser  at  a  Judicial  sale  Into 
possession  of  the  premises.  The  usual  prac- 
tice in  this  state  Is  to  proceed  by  rule  to  show 
cause.  Trenholm  v.  Wilson,  13  S.  O.  174; 
Le  Conte  v.  Irwin,  23  S.  C.  106;  Gerald  y. 
Gerald,  31  S.  O.  171,  9  S.  E.  792.  The  or- 
der in  such  case  is  final  process  to  enforce 
tbe  decree  of  the  court  of  equity,  and  Is  like 
an  execution  or  writ  of  possession  In  an  ac- 
tion of  ejectment.  The  power  to  grant  such 
an  order  at  chambers  is  found  In  section 
2733,  Townsend's  Code,  which  provides:  "The 
circuit  court  shall  be  deemed  always  open  for 
tbe  purpose  of  issuing  and  returning  mesne 
and  final  process  •  •  •  and  It  shall  be 
competent  for  any  Judge  of  the  said  courts, 
upon  reasonable  notice  to  the  parties,  in  tbe 
clerk's  ofBce  or  at  chambers,  and  In  vacation 
aa  well  as  in  term,  to  make,  direct  and  award 
all  such  process.  •  •  •"  It  Is  also  recog- 
nized in  section  402  of  the  Code  of  Civil  Pro- 
cedure, where  It  Is  provided:  "(2)  Motions 
may  tie  made  to  a  Judge  or  Justice  out  of 
court,  except  for  a  new  trial  on  the  merits." 

It  Is  urged  under  the  second  exception  that 
It  is  error  to  grant  the  writ,  because  the  de- 
cree of  sale  provided  that  tbe  purchaser  shall 
be  let  into  possession  on  production  of  the 
deed,  and  that  said  deed  has  never  been  pro- 
duced, shown  to  or  served  upon  the  party  in 
.possession,  Minnie  H.  Miller.  While  it  is 
proper  and  usual  in  applications  like  this  to 
show  that  tbe  party  in  possession  refused  to 
deliver  the  same  on  production  of  the  deed 
and  demand  for  possession,  proof  of  such 
formal  production  of  the  deed  is  not  neces- 
sary when  it  is  made  to  appear,  as  in  this 
case,  that  the  party  In  possession,  with  knowl- 
edge of  tbe  sale,  withholds  possession  from 
tbe  purchaser  on  tbe  ground  that  the  sale  is 
▼old.  In  such  a  case,  the  formal  exhibition 
of  the  deed  to  the  party  in  possession  would 
be  a  useless  ceremony. 

The  remaining  exceptions  relate  to  the  con- 
tention of  appellants  that  the  sale  was  void 
by  reason  of  an  alleged  agreement  between 
Mrs.  Harriet  M.  Beckwlth  and  Jasper  Miller, 
tbe  husband  and  agent  of  Mrs.  Minnie  H. 


Miller,  made  after  tbe  Judgment  of  foreclo- 
sure, and  prior  to  the  sale  thereunder  to  Mrs. 
Beckwlth.  The  contention  in  behalf  of  Mrs. 
Miller  Is  that  in  1897,  afler  the  order  of  fore- 
closure herein,  and  after  the  said  property 
was  bid  hi  by  Mrs.  Miller  at  the  first  sale 
thereunder,  and  after  she  had  failed  to  com- 
ply with  her  bid,  Mrs.  Beckwlth,  the  mort- 
gagee, agreed  that  upon  Mrs.  Miller's  paying 
up  all  court  costs  and  attorney's  fees,  and 
paying  $760,  that  she  (Mrs.  Beckwlth)  would 
take  a  new  mortgage  exactly  like  the  old  one, 
providing  for  tbe  payment  of  the  debt  within 
five  years,  and  that  the  proceedings  Instituted 
under  the  old  mortgage  should  be  ended  and 
taken  out  of  court,  and  that  Mrs.  Miller  bad 
complied  with  her  part  of  the  agreement. 
That  there  was  any  such  agreement  was  de- 
nied by  Mrs.  Beckwlth  and  her  attorney,  Mr. 
Shand,  who  contended  that  the  agreement 
was  merely  to  postpone  the  sale  imder  tbe 
decree  until  first  Monday  in  January.  1808. 
It  appears  that  the  property  was  advertised 
for  resale  in  January,  1898,  and  was  post- 
poned at  the  request  of  Mrs.  Miller.  In  Feb- 
ruary, 1898,  on  a  petition  setting  up  the  al- 
leged agreement,  Mrs.  Miller  procured  front 
Judge  Townsend  a  temporary  restraining  or- 
der enjoining  proceedings  to  sell  said  prop- 
erty; but,  upon  return  to  tbe  rule  to  show 
cause  issued  by  him,  the  rule  was  discharged, 
and  the  temporary  Injunction  was  dissolved. 
No  appeal  was  taken  from  Judge  Townsend's 
order.  The  property  was  advertised  and  of- 
fered for  sale  In  March,  1898,  and  was  bid  io 
by  Mr.  Jasper  Miller,  who  failed  to  comply 
with  the  terms  of  the  sale.  The  premises 
were  resold  in  May,  1898,  and  purchased  by 
Mrs.  Beckwlth,  who  received  deed  of  ccmvey- 
ance  dated  11th  July,  1898,  recorded  Angiist 
12,  1898.  This  sale  was  confirmed  by  order 
of  tbe  court  on  July  12,  1898.  If  there  wa» 
any  such  agreement  as  set  up  by  Mrs.  Miller, 
the  order  of  confirmation  estops  her  from  as- 
serting It  (Le  Conte  ▼.  Irwin,  23  S.  C.  Ill), 
not  to  mention  the  unappealed  order  of  Judge 
Townsend,  which  refused  to  restrain  said  sale 
upon  an  application  based  upon  said  alleged 
agreement 

The  Judgment  or  order  of  the  circuit  cotut 
is  affirmed. 


BROWN  ▼.  CAROLINA  MIDLAND  RY.  CO. 

(Supreme  Court  of  South  Carolina.    June  17, 

1902.) 

RAlUtOADS— FIRES   ON   RIGHT  OF   WAT— UA- 

BILITIES— NONSUIT. 
1.  Where,  In  an  action  for  damages  caused 
by  fire  communicated  from  the  right  of  way  of 
defendant  railroad  company,  there  is  evidence 
that  an  agent  of  the  defendant  made  a  fire  in 
the  stove,  and  went  away,  that  the  stove  was 
defective  and  set  fire  to  the  depot,  and  that  the 
fire  was  first  seen  in  tbe  roof  of  the  depot  and 
was  communicated  from  there  to  the  property 
of  plaintiff,  it  is  improper  to  grant  a  nonsuit. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   Hudson,  Special  Judge. 
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Action  Xsy  Jennie  Brown  against  the  Caro- 
lina Midland  Railroad  Company.  From  an 
<Hrder  granting  a  nonsuit,  plaintiff  appeals. 
Rerersed. 

Dayla  &  Best  R.  C.  Holman,  J.  O.  Patter- 
son, and  W.  A.  Holman,  for  appellant  Rob- 
ert Aldrlcb  and  Izlar  Bros.,  for  appellee. 

6ABT,  A.  J.  Tills  appeal  raises  the  ques- 
tion whether  his  honor  the  circuit  Judge  erred 
in  granting  a  nonsuit  on  the  ground  that  there 
was  no  testimony  whatever  tending  to  show 
that  the  fire  described  In  the  complaint  orig- 
inated within  the  limits  of  the  right  of  way 
of  said  road  in  consequence  of  the  act  of  any 
of  its  authorized  agents  or  employes.  The 
fourth,  fifth,  and  sixth  paragraphs  of  the 
complaint  are  as  follows: 

*'(4)  That  on  the  night  of  the  lOtb  or  the 
early  morning  of  the  11th  (about  1  o'clock 
a.  m.)  of  January,  A.  D.  1899,  as  hereinbefore 
wJlegeA,  the  defendant  corporation,  whose  de- 
pot was  situated  on  its  right  of  way  near  Its 
line  of  road,  and  the  plaintiff's  buildings  and 
other  property  as  aforesaid,  being  situated  a 
like  distance  therefrom  (to  wit,  five  or  six 
feet),  allowed  fire  to  remain  in  or  so  near 
said  depot  building  that  the  same  caught  or 
took  fire,  communicated  same  to  plaintiff's 
buildings,  as  hereinbefore  alleged,  completely 
destroying  them,  together  with  the  corn-mill 
outfit,  cylindrical  cotton  press  .outfit,  cotton 
glnnoy,  gins,  feeders,  condensers,  fans,  shaft- 
ings, conveyors,  and  pulleys;  that  said  fire 
also  destroyed  the  cotton,  corn,  cotton  seed, 
cans  and  cases,  engines  and  boilers,  shaftings 
and  pulleys,  and  each  and  every  article  as 
enumerated  In  the  third  paragraph  of  tills 
complaint. 

"(5)  That,  among  other  things,  it  was  the 
duty  of  the  defendant  company  to  retain  a 
night  watchman  at  and  around  said  depot  at 
night  to  prevent  just  such  conflagrations  as 
herein  complained  of,  which  they  failed,  neg- 
ligently, so  to  do. 

"(6)  That  said  Are  would  not  have  occur- 
red but  for  defendant's  carelessness  and  neg- 
ligence In  allowing  same  to  remain  in  their 
stove  or  heater  in  said  depot  and  other  fire 
to  remain  near  or  about  said  depot;  and  the 
plaintiff  fui-ther  charges  that  said  defendant 
allowed  a  box  car  to  stand  between  their 
depot  and  plaintiff's  buildings  in  a  danger- 
ons  condition,  to  wit,  a  hot  box  being  there- 
to attached,  all  of  which  facts  were  well 
known,  or  should  have  been  known,  to  said 
defendant;  and  by  reason  of  the  aforesaid 
facts  the  defendant  has  damaged  the  plaintiff 

no,ooo." 

The  answer,  among  other  things,  contained 
a  general  denial,  which  put  In  issue  the  al- 
legation that  the  fire  originated  within  the 
limits  of  the  right  of  way  of  said  road  In  con- 
sequence of  the  acts  of  Its  authorized  agents 
or  employ&B. 

Section  1688  of  the  Revlsefl  Statutes  Is  as 
follows:    "Bvery  railroad  corporation  shall  bt 


responsible  in  damages  to  any  person  or  cor- 
poration whose  buildings  or  other  property 
may  be  injured  by  fire  communicated  by  its 
locomotive  engines  or  originating  within  the 
limits  of  the  right  of  way  of  said  road,  In 
consequence  of  the  act  of  any  of  Its  author- 
ized agents  or  employes,  except  in  any  case 
where  property  shall  have  been  placed  on  the 
right  of  way  of  such  corporation  unlawfully 
or  without  Its  consent,  and  it  shall  have  an 
Insurable  taiterest  in  the  property  upjn  its 
route  for  which  it  may  be  so  held  responsible, 
and  may  procure  insurance  In  Its  own  be- 
half." 

W.  A.  Wright  testified  as  follows:  "Did 
you  see  the  fire  that  occurred  In  January  of 
that  year  at  the  Carolina  Midland  depot? 
Yes,  sir.  Where  were  you  when  you  saw 
that  fire?  In  my  bedroom.  How  far?  About 
two  hundred  yards.  Is  that  the  nearest  res- 
idence to  that  depot?  Yes,  sir.  Where  did 
you  first  see  the  fire?  On  top  of  the  roof. 
The  fire  appeared  to  be  about  the  middle  of 
the  roof.  Was  there  anything  else  burning? 
Soon  after  the  top  of  the  car  boxes  caught 
from  the  falling  cinders.  Was  Mr.  Brown's 
ginnery  burning?  No,  sir;  none  of  that  part 
on  fire.  Did  they  catch  while  you  were 
there?  Yes,  sir.  Was  there  any  fire  on  the 
lower  part  of  the  depot?  No,  sir;  the  fire 
threw  a  great  deal  of  light  In  my  room,  and 
when  I  got  up  I  ran  to  the  window  on  this 
side  next  to  the  depot  where  the  fire  was, 
and  threw  the  window  up,  and  there  was  no 
fire  on  the  lower  part  of  the  depot  at  all." 
O.  M.  Green  testified  as  follows:  "Where 
were  you  when  this  fire  caught?  I  was 
asleep,  and  was  aroused  by  one  of  my  chil- 
dren which  was  sleeping  on  the  east  side,  and 
I  was  on  the  west  side,  of  the  house;  and  I 
went  out  on  my  back  piazza  and  saw  the  fire, 
and  It  seemed  as  if  It  was  burning  in  the 
south  end  of  the  depot  Please  indicate  where 
you  think  that  fire  was  on  that  building? 
My  recollection  is  that  It  was  burning  about 
the  second  story  part  of  the  building,  I  could 
not—  Did  you  go  over  there?  1  dressed  as 
quick  as  I  could  and  went  over  there.  When 
I  got  there  I  found  the  depot  burning,  and  the 
platform  caught  Immediately  after  I  got 
there.  Were  any  box  cars  on  that  side?  I 
think  there  were  two  or  three.  There  were 
some,  but  I  don't  know  where  they  were. 
Well,  give  us  an  Idea  about  where  they  were? 
I  know  they  were  between  this  building,  but 
can't  locate  them  exactly.  Are  you  familiar 
with  the  construction  of  this  depot  building? 
Yes,  sir.  How  was  it  cnnstructed?  The 
ofilces  that  were  occupied  by  the  agent  and 
waiting  rooms  were  on  the  first  floor.  How 
was  the  building  heated?  It  was  heated  by 
a  heater.  Where  was  the  heater?  It  was 
down  stairs  In  the  room  of  the  agent  How 
did  the  pipes  go  out  of  there?  They  went 
out  In  a  coil.  How  did  the  pipes  get  out  of 
the  building?  Well,  I  would  not  like  to  ex- 
plain that,  for  I  can't  remember  it.  Give  us 
an  idea?    My  recollection  Is  tliat  it  went  out 
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through  a  atoveplpe.  At  an  np  story  of  the 
building?  Yes,  sir.  Did  you  ever  have  an 
office  in  that  building?  Yes,  sir.  •  •  • 
You  stated  that  when  you  got  there  this  de- 
pot was  on  fire,  and  afterwards  Mrs.  Brown's 
bouses  and  ginnery  caught?  Yes,  sir.  These 
cars  were  burning  about  the  same  time." 
John  Eaves  testified  as  follows:  "Please  tell 
us  how  that  stovepipe  went  up  through  there? 
It  was  a  stovepipe  going  through  the  ceiling, 
with  two  little  tin  collars,  that  were  con- 
ductors of  heat,  sufllcient  to  pass  the  piping 
through,  and  then  on  the  flue  of  the  second 
story,  and  from  there  to  the  top  of  the  roof, 
which  had  a  double-caae  facing,  with  little 
holes  in  it  for  ventilation,  and  which  had 
from  the  first  story  and  the  story  of  the  sec- 
ond a  two  and  one-half  inch  pipe  touching  it, 
and,  when  coming  in  contact  with  the  wood- 
en structure,  was  liable  to  set  it  on  fire,  that 
it  was  attached  to.  How  close  to  the  wood- 
work was  it?  It  was  fastened  to  It  What 
was  the  ability  for  the  fire  to  heat  this  out- 
side piping  that 'was  nailed  on  the  wood,  if  it 
conid  be  done?  It  had  all  the  chances.  A 
stovepipe  from  a  stove  will  oftentimes  get 
red  hot;  and  there  being  an  Iron  collar,  and 
that  would  become  as  hot  as  the  pipe.  What 
kind  of  a  stove  did  they  have?  An  upright 
coal  stove.  Where  was  the  stove  situated? 
In  the  freight  agent's  oflice,  downstairs  on 
the  first  floor.  How  did  the  piping  run  from 
the  stove?  Perfectly  straight,  through  the 
overhead  celling  on  the  flrst  floor,  and  up 
through  the  roof."  Anthony  Ingram  testified 
as  follows:  "Do  you  remember  the  night  of 
this  alleged  fire?  Yes,  sir.  Did  you  do  any 
work  on  that  night?  Yes,  sir.  Down  where? 
To  the  Southern  depot.  What  position  did 
you  hold  down  there,— what  were  your  duties 
around  the  depot?  I  delivered  freight  Any^ 
thing  else?  Made  flres,  kept  fires,  delivered 
freight  gave  out  freight  and  attended  to  the 
lamps.  What  time  did  you  leave  there?  I' 
left  there  about  11  o'clock  with  Mr.  Ham- 
mett  Do  you  remember  what  condition  you 
left  the  heater  in?  It  had  been  raining,  and 
we  left  a  fire  in  there.  What  kind  of  a  Are? 
A  coal  fire.  Was  it  a  small  fire  or  a  large 
one?  It  was  a  pretty  good  fire.  It  was  red 
hot  I  made  a  fire  about  half-past  8.  What 
did  you  burn  In  that  heater?  Coal.  What 
time  did  the  train  come?  It  was  due  there 
about  9  o'clock,— 9:20,— and  did  not  get  there 
until  9:30.  Do  you  know  what  condition  that 
heater  pipe  was  in?  Down  below  it  was  in 
a  pretty  bad  fix,  because  it  was  burnt  out 
Was  there  anything  else  that  you  know? 
Well,  what  we  call  'exhaust  pipes,'  to  hold 
hot  water.  I  never  saw  any  In  them.  I 
made  a  fire;  and,  the  way  those  things  are 
situated  upstairs,  they  cannot  hold  water. 
Did  I  understand  you  to  say  you  made  the 
Are,  and  you  did  not  have  water  in  them? 
Yes,  sir.  Do  you  know  how  close  the  wood- 
work was  to  the  burnt  place?  I  suppose  it 
was  about  a  half  a  foot  Was  that  upstairs? 
Yes,  sir;   they  had  some  cotton  there." 


There  was  no  poaltlTe  testimony  tb&t  the 
fire  originated  within  the  limits  of  the  right 
of  way  of  the  defendant  In  consequence  of 
the  acts  of  any  of  its  authorized  agents  or 
employes.  Nevertheless  the  nonsuit  was  not 
proper  if  the  circumstances  detailed  in  evi- 
dence tended  to  show  that  the  fire  originated 
as  alleged.  The  testimony  showed  that  an 
authorized  employ^  of  the  defendant  made  a 
fire  In  the  stove  about  half  past  8  o'clock; 
that  there  was  a  good  fire  in  the  stove,  and 
It  was  red  hot  when  he  left  about  11  o'dock; 
that  there  was  no  water  in  the  exhaust  pipes, 
which  seem  to  have  been  defective;  that  the 
stovepipe  was  so  constructed  as  to  make  it 
liable  to  set  the  wooden  structure  on  fire;  that 
the  stovepipe  went  through  the  roof  of  the 
building,  and  there  is  where  the  fire  was  first 
discovered.  These  and  other  circumstances 
appearing  in  evidence  satisfy  us  that  his  hon- 
or the  circuit  Judge  erred  hi  not  submitting 
the  case  to  the  Jury. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  for  a  new  trlaL 

On  Rehearing. 
(July  6,  1902.) 
PER  CURIAM.    After  careful  examination 
of  the  petition  herein,  we  have  failed  to  dis- 
cover where  any  material  question  of  law  or 
of  fact  has  been  overlooked. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  the  order  staying  the  remit- 
titur heretofore  granted  be  revoked. 


HOLSTBIN  et  al.  v.  BOARD  OP  COM'RS 

OF  EDGEFIELD  COUNTY. 

(Supreme  Court  of  South  Carolina.    July  7, 

1902.) 

JDDQMKNT  OF  UNITED  BTATH3  COURT— CON- 
CLUSIVENESS. 
1.  Where  the  United  States  circuit  conrt  de- 
clares a  statute  authorlzina  townships  to  sub- 
scribe bonds  in  aid  of  a  railroad  constitntional, 
the  supreme  conrt  of  the  state  will  give  full 
faith  to  such  judgment  and  refuse  to  enjoin 
the  corporate  authorities  of  such  township  from 
carrying  into  effect  snch  judgment  thougn  such 
court  bad  previonsly  declared  similar  acts  on- 
constitutional. 

Petition  by  J.  D.  Holsteln  and  James  E. 
Hart  for  an  injunction  against  the  board  of 
commissioners  of  Edgefield  county.  Dismiss- 
ed. 

The  following  Is  the  petition: 

"First  That  your  petitioner  J.  D.  Hoi- 
stein  is  a  citizen  of  the  county  and  state 
above  mentioned,  and  is  a  resident  and  tas- 
pa.Ter  in  Wise  tovrasbip,  in  said  county;  and 
that  your  petitioner  James  E.  Hart  is  a 
citizen  of  the  said  county  and  state,  and  Is  a 
resident  and  taxpayer  in  Pickens  township, 
in  said  county. 

"Second.  That  on  the  22d  day  of  Decem- 
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ber,  A.  D.  1883,  the  general  assembly  of 
said  state  passed  an  act  entitled  'An  act  to 
anthorlze  counties,  townships,  cities  and 
towns  interested  in  the  construction  of  the 
Carolina,  Cumberland  Gap  and  Chicago  Rail- 
way Company  to  subscribe  to  the  capital 
stock  of  said  company,'  In  and  by  which  act, 
and  in  section  1  thereof.  It  is,  among  other 
things,  provided  'that  for  the  purpose  of  aid- 
ing in  raising  the  capital  stocli  of  the  said 
Carolina,  Cumberland  Gap  and  Chicago  Hail- 
way  Company,  in  addition  to  private  sub- 
scription, it  shall  and  may  be  lawful  for  any 
county,  township,  city  or  town  In  any  coun- 
ty through  which  the  said  railway  runs,  or 
which  is  interested  in  its  construction,  to 
subscribe  to  the  capital  stoclc  of  said  com- 
pany such  sum  or  sums  In  bonds  dr  money  as 
a  majority  of  their  qualified  voters  may  au- 
thorize the  county  commissioners  of  such 
county  or  the  municipal  authorities  of  such 
city  or  town  to  subscribe,  anything  contain- 
ed in  the  charter  of  such  municipal  corpora- 
tions to  the  contrary  notwithstanding.' 

"Third.  That  pursuant  to  the  authority  con- 
tained In  and  granted  by  said  act,  the  voters 
of  Picliens  township.  In  said  county,  sub- 
scribed the  sum  of  $15,000  to  the  capital 
stock  of  the  said  railway,  and  likewise,  pur- 
suant to  sucb  authority,  the  voters  of  Wise 
township.  In  said  county,  subscribed  the 
Bum  of  $12,500  to  the  capital  stock  of  the 
said  railway;  and  pursuant  to  said  subscrip- 
tions the  county  commissioners  of  said  coun- 
ty, on  the  Ist  day  of  May,  1888,  Issued  bonds 
in  behalf  of  Pickens  township  of  the  denom- 
inations prescribed  in  and  by  said  act, 
amounting  in  the  aggregate  to  the  sum  of 
$15,000;  and  on  the  same  day  the  said  county 
commissioners,  pursuant  to  said  authority, 
issued  bonds  in  the  denominations  prescribed 
In  said  act  on  the  part  of  Wise  township, 
amounting  In  the  aggregate  to  the  sum  of 
812,500. 

"Fourth.  That,  after  all  the  payments  of 
principal  and  interest  we  have  made  upon 
said  trands  so  Issued  as  aforesaid  In  behalf 
of  said  townships,  your  petitioners  are  in- 
formed that  the  holders  of  said  bonds  now 
claim  that  there  is  still  due  and  remaining 
unpaid  thereupon,  in  the  aggregate,  about 
the  sum  of  $40,000,  to  wit,  that  there  still 
remains  unpaid  upon  the  bonds  issued  in  be- 
half of  Pickens  township  the  sum  of  $22,- 
000,  and  upon  the  bonds  issued  in  behalf  of 
Wise  township  the  sum  of  $18,833.75,  to- 
gether with  Interest  on  each  of  said  sums 
from  the  1st  day  of  January  last;  that,  for 
the  purpose  of  paying  the  sums  so  claimed 
to  be  due  as  aforesaid  upon  the  said  bonds, 
the  county  commissioners  of  the  county  of 
Edgefield,  consisting  of  J.  M.  Bell,  Jr.,  B.  A. 
Cochran,  and  A.  6.  Williams,  claiming  to 
act  as  the  corporate  authority  for  the  said 
townships,  have  resolved  forthwith  to  issue, 
and  now  intend  immediately  to  issue,  negotia- 
ble coupon  bonds  for  and  on  behalf  of  the  said 
townships.    That  is  to  say,  the  said  board  of 


county  commissioners  have  resolved  to  issue 
for  and  in  behalf  of  Wise  township  negotiable 
coupon  bonds  amounting  In  the  aggregate  to 
the  sum  of  $13,800,  and  for  Pickens  town- 
ship the  said  county  commissioners  have 
resolved  to  issue  such  negotiable  coupon 
bonds  amounting  in  the  aggregate  to  the  sum 
of  $16,100. 

"Fifth.  Tour  petitioners  are  informed,  be- 
lieve, and  allege  that  the  said  act  of  the 
legislature  so  authorizing  the  said  townships 
to  subscribe  to  the  capital  stock  of  said  rail- 
way was  and  Is  unconstitutional,  on  account 
of  the  absence  of  a  corporate  purpose  of  the 
townships  Incorporated  by  said  act,  and  that 
therefore  the  bonds  so  issued  by  the  said 
county  commissioners  on  the  Ist  day  of 
May,  1888,  were  and  are  Ulegal,  null,  and  void, 
and  constituted,  and  do  now  constitute,  no 
valid  legal  Indebtedness  against  the  said 
townships,  and  that  therefore  the  people  of 
the  said  townships  are  not  now  obligated  to 
pay  the  same.  On  which  account  your  peti- 
tioners allege  that  the  county  commissioners 
of  said  county  should  not  now  be  permitted 
to  issue  new  bonds  against  said  townships 
in  accordance  with  their  resolution  above 
mentioned,  and  thereby  impose  upon  the  peo- 
ple of  the  said  townships  a  grievous  debt, 
where  none  now  exists  in  law.  On  which  ac- 
count your  petitioners  desire  that  the  said 
county  commissiouers  should  not  be  permit- 
ted 80  to  issue  such  bonds,  but  that  they 
should  be  restrained  and  perpetually  enjoined 
from  executing  and, carrying  into  effect  their 
said  resolution  so  to  do.  Your  petitioners 
and  all  other  taxpayers  of  said  townships  are 
without  remedy  to  permit  the  imposition  of 
the  Illegal  debt  that  will  result  from  the  ex- 
ecution of  the  programme  contemplated  by 
said  resolution  of  said  board,  except  by  the 
aid  of  this  honorable  court. 

"Wherefore,  your  petitioners  pray  that  the 
said  county  commissioners  may  be  restrain- 
ed and  perpetually  enjoined  from  signing, 
sealing,  and  Issuing  such  bonds  in  accord- 
ance with  their  resolutions  above  referred  to. 
That  the  process  of  this  honorable  court 
may  forthwith  issue,  directed  to  the  said 
county  commissioners,  requiring  them  to  show 
cause  on  a  day  to  he  appointed  why  they 
should  not  be  restrained  and  perpetually  en- 
Joined  from  issuing  such  bonds;  and  that  in 
the  meantime  an  order  may  be  Issued  by  this 
honorable  court  preventing  and  restraining 
them  from  Issuing  such  bonds  until  the  fur- 
ther order  of  the  court" 

3.  M.  Bell,  Jr.,  R.  A.  Cochran,  and  A.  O. 
Williams,  constituting  the  board  of  couuty 
commissioners  in  and  for  the  county  of  Edge- 
field, make  the  following  return  to  the  rule 
to  show  cau3e  why  the  prayer  of  the  petition 
herein  should  not  be  granted: 

"First.  That  they  admit  the  allegations 
made  by  and  contained  In  paragraphs  1,  2, 
8,  and  4  of  the  petition. 

"Second.  They  deny  the  allegation  in  para- 
graph 5  of  the  petition  that  the  'act  of  the 
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l^slatnre  so  authorizing  said  townships  to 
subscribe  to  the  capital  stock  of  said  rail- 
way was  and  Is  unconstitutional,  on  account 
of  the  absence  of  a  corporate  purpose  of  the 
townships  Incorporated  by  said  act  and  that 
therefore  the  bonds  so  Issued  by  the  said 
county  commissioners  on  the  let  day  of  May, 
1688,  were  and  are  lll^al,  null,  and  void, 
and'  constituted,  and  do  now  constitute,  no 
▼alld  legal  indebtedness  against  the  said 
townships.'  On  the  contrary,  these  respond- 
ents allege  that  the  said  bonds  so  Issued 
constitute  a  valid  and  legal  Indebtedness 
against  said  townships,  and  that  said  bonds 
have  been  so  declared  and  adjudged  as  valid 
and  binding  upon  said  townships  In  sultn 
brought  against  said  townships.  On  which 
account  these  respondents  allege  that  the 
question  of  the  validity  of  said  bonds  Is  res 
adjudlcata,  and  should  not  now  be  made  by 
the  i>etltloner8  or  other  citizens  of  the  said 
townships,  and  should  not  now  be  considered 
by  this  honorable  court.  That  Is  to  say, 
these  respondents  respectfully  show  unto  the 
court:  That  heretofore  a  suit  was  Instituted 
In  the  district  court  of  the  United  States  for 
the  district  of  South  Carolina  by  Henry  A. 
V.  Post,  surviving  copartner  of  the  firm  of 
Post  &  Pomeroy,  against  the  said  Pickens 
township,  to  recover  'certain  past-due  install- 
ments of  interest  and  coupons  upon  and  at- 
tached to  certain  bonds  Issued  by  the  said 
township*  under  and  by  authority  of  the  act 
of  1883,  referred  to  In  the  petition  herein; 
said  coupons  so  sued  on  being  attached  to 
the  bonds  Issued  on  the  1st  day  of  May,  1888, 
and  mentioned  In  the  petition.  That  said 
suit  came  on  to  be  tried  on  the  8th  and  10th 
days  of  April,  1889,  and  resulted  in  a  verdict 
and  Judgment  against  said  Pickens  township 
In  the  sum  of  $11,392.12.  That  at  the  same 
time  a  similar  suit  was  Instituted  In  the 
same  court  by  the  same  party  against  Wise 
township  upon  coupons  on  bonds  Issued  by 
said  township  under  the  same  act  (being  the 
Identical  bonds  described  In  the  petition), 
which  suit  came  on  to  be  tried  on  the  7th 
day  of  April,  1900,  and  resulted  In  a  verdict 
and  Judgment  In  favor  of  said  plaintiffs 
against  said  Wise  township  In  the  sum  of 
$11,973.75.  That  an  appeal  was  taken  from 
the  Judgment  so  rendered  by  the  district 
court  in  the  case  against  Pickens  township 
to  the  United  States  circuit  court  of  appeals 
(It  being  understood  and  agreed  that  the  re- 
sult of  said  appeal  was  to  be  equally  ap- 
plicable to  the  Judgment  so  rendered  against 
Wise  township)  and  upon  such  appeal  the 
Judgment  so  rendered  against  Pickens  town- 
ship by  the  district  court  was  affirmed. 
That  In  and  by  said  Judgment  it  has  been 
finally,  determined  and  adjudicated  that  the 
bonds  so  Issued  by  and  in  belialf  of  Pickens 
and  Wise  townships  are  valid  and  binding 
obligations  of  said  townships,  respectively. 
In  reference  to  the  matters  hereinbefore  rep- 
resented, your  respondents  further  allege 
that,  the  executions  issued   upon  the  said 


Judgments  so  rendered  by  Oie  district  court 
having  been  returned  wholly  unsatisfied,  the 
said  district  court  Issued  against  the  prede- 
cessors of  these  respondents,  in  19(X),  a  rule 
to  show  cause  why  a  mandamus  should  not 
be  lasaed  from  said  court,  requiring  a  tax 
levy  upon  the  property  of  each  of  said  town- 
ships to  be  made,  sufficient  to  pay  and  dis- 
charge each  of  said  Judgments  in  full;  that 
the  predecessors  of  these  respondents  (being 
the  identical  persons  who  now  constitute  the 
said  board,  with  one  exception)  made  full  re- 
turn to  said  rule,  and  submitted  for  the  con- 
sideration of  said  court  every  reason  that 
appeared  to  their  attorneys  why  the  said 
bonds  did  not  constitute  valid  obligations  of 
said  townships,  and  why  said  mandamus 
should  not  Issue.  Nevertheless,  when  the 
matter  came  up  to  be  heard,  the  court  ad- 
Judged  said  return  to  be  Insufficient,  and 
made  said  rule  absolute.  Thereupon,  the 
county  commissioners  in  and  for  said  coun- 
ty made  a  levy  of  about  28  mills  upon  the 
property  of  said  townships,  and  the  auditor 
of  the  county  is  required  In  and  by  said 
mandamus  to  place  such  levy  upon  bis  tax 
duplicate. 

"Third.  Tour  respondents  further  allege: 
That,  regarding  such  levy  burdensome,  be- 
yond the  ability  of  the  people  to  pay  or  bear, 
they  desire  to  grant  any  relief  that  may  be 
within  their  power  under  the  law,  and  there- 
fore they  adopted  the  resolution  to  which 
reference  Is  made  in  parasraph  4  of  the  pe- 
tition. But  these  respondents  did  not  adopt 
such  resolution  arbitrarily  or  lu  disregard  ei- 
ther of  their  duty  or  the  best  Interest  of  the 
people,  but  acted  pursuant  to  the  Judgment  of 
the  people  of  said  townships  as  expressed  In  a 
mass  meeting  called  for  the  purpose  of  con- 
sidering what  should  be  done  under  the  cir- 
cumstances. That  at  said  mass  meeting  the 
following  resolutions  were  adopted  by  the 
people  of  the  said  townships:  'Resolved,  that 
the  committee  heretofore  charged  with  the 
duty  of  looking  after  the  Interest  of  the  town- 
ships In  the  matter  of  railroad  bonds  are 
hereby  authorized  to  offer  to  the  attorneys  ot 
the  bondholders  the  sum  of  $30,000  in  full 
settlement  of  the  entire  liability  of  Pickens 
and  Wise  townships  on  account  of  such  bonds, 
to  be  paid  within  ninety  days  after  notice 
of  the  acceptance  of  such  offer.  Resolved, 
further,  that  In  the  event  that  said  offer  shall 
be  accepted,  said  committee  are  Instructed  to 
cause  new  bonds  to  be  issued  by  the  county 
commissioners  for  said  townships,  to  be  di- 
vided between  said  townships  in  proportion 
to  the  amount  now  outstanding  against  them, 
respectively,  sufficient  to  raise  said  sum  of 
$30,000,  and  thereupon  to  negotiate  for  the 
floating  of  said  bonds,  and  for  the  payment 
of  said  sum  to  the  bondholders.'  Your  re- 
spondents further  show:  That  on  the  9th  day 
of  March,  1S90,  the  general  assembly  of  this 
state  passed  an  act  entitled  'An  act  to  au- 
thorize and  empower  cities,  towns,  townships 
and  other  municipal  corporations  to  issue 
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neg:otlable  eoap<Mi  bonds  for  the  refunding  m 
payment  In  whole  or  In  part  of  bonded  In- 
debtedness, and  any  unpaid  past  due  Interest 
thereon,  existing  at  the  time  of  the  adoption 
of  the  present  constitution,*  under  and  by  au- 
thority of  which  act.  and  in  section  1  thereof. 
It  is.  among  other  things,  provided  that  any 
city,  town,  township  or  other  municipal  cor- 
poratliRi,  for  the  purpose  of  refunding  or  pay- 
ing the  whole  or  any  part  of  its  bonded  in- 
debtedness existing  at  the  time  of  the  adoption 
of  the  present  constitution,  and  any  impald 
past  interest  thereon,  shall  be,  and  It  Is  hereby, 
authorized  and  empowered  to  issue  Its  nego- 
tiable coupon  bonds,  from  time  to  time  and 
in  such  amounts  as  shall  be  proper,  and  to 
use  and  dlsiiose  of  the  same  either  by  sale 
or  exchange,  for  the  purposes  aforesaid.'  That 
the  act  last  above  mentioned  was  amended  by 
the  general  assembly  by  an  act  approved 
February  11,  1902,  by  striking  out  section  B 
thereof,  and  by  Inserting  in  lieu  of  said  sec- 
tion another  and  additional  section  S,  In  and 
by  wbich  amendment  It  was,  among  other 
things,  provided  'that  for  the  purpose  of  Is- 
suing the  bonds  provided  for  in  this  act,  the 
county  boards  of  commissioners  of  the  coun- 
ties of  this  state,  or  such  other  officers  as  may 
hereafter  be  charged  vrlth  the  performance 
of  the  same  duty,  shall  be,  and  they  are  here- 
by declared  to  be,  the  proper  corporate  au- 
thority for  the  townships  of  their  respective 
counties  to  Issue  such  bonds.' 

"Wherefore  your  respondents  allege,  that 
by  the  said  act  of  1806,  as  so  amended  by 
the  act  of  1902,  they  are  fully  authorized  to 
issue  tbe  bonds  In  accordance  with  their  said 
resolution,  and  that  hence,  under  the  condi- 
tions so  hereinabove  recited,  It  is  their  duty 
so  to  Issue  such  bonds,  and  for  the  best  Inter- 
est of  the  people  of  said  townships  that  said 
bonds  should  be  Issued. 

"Wherefore,  your  respondents  respectfully 
submit  that  the  injunction  for  which  the  pe- 
titioners pray  should  not  be  granted,  but,  on 
tbe  contrary,  that  they  should  be  authorized 
to  issue  bonds  in  accordance  with  their  said 
resolntions,  and  that  said  bonds  should  be  de- 
clared by  this  honorable  court,  when  so  is- 
sued, to  be  valid  obligations  of  said  town- 
ships, respectively." 

S.  McOowan,  Mr.  Slmpkins,  and  B.  U. 
Folk,  for  petitioners.  B.  E.  Nlchidson  and 
Sbeppard  Bros.,  for  respondents. 

GARY,  A.  J.  This  Is  a  petition,  addressed 
to  the  court  In  the  exercise  of  Its  original  ju- 
risdiction, for  an  Injunction  restraining  the 
county  board  of  commissioners  of  EdgeSeld 
county,  as  the  corporate  authority  of  Pickens 
and  Wise  townships,  from  issuing  negotiable 
coupon  bonds  in  accordance  with  the  provi- 
sion of  an  act  entitled  "An  act  to  authorize 
and  empower  cities,  towns,  townships  and 
other  municipal  corporations,  to  issue  n^o- 


tlable  coupon  bonds  for  tbe  refunding  or  pay- 
ment, In  whole  or  In  part  of  bonded  indebt- 
edness, and  any  unpaid  past  due  interest 
thereon,  existing  at  tbe  time  of  the  adoption 
of  the  present  constitution,"  approved  9th 
March,  1896,  and  amended  11th  February, 
1902.  The  petitioners  base  their  right  to  an 
Injunction  on  the  ground  that  the  act  author- 
izing the  said  townships  to  subscribe  to  tbe 
capital  stock  of  the  Carolina,  Cumberland  Gap 
&  Chicago  Railway  Company  was  unconsti- 
tatlonal  on  account  of  the  absence  of  a  cor- 
porate purpose  of  the  townships  Incorporated 
by  said  act,  and  therefore  that  tbe  bonds  Is- 
sued In  pursuance  of  said  act  did  not  con- 
stitute a  valid  bonded  Indebtedness  against 
said  townships.  The  respondents  contend 
that  the  bonds  so  issued  constitute  a  valid 
and  legal  Indebtedness  agahist  said  town- 
ships, and  that  they  have  been  so  declared 
and  adjudged  in  suits  brought  against  said 
townships  in  the  circuit  court  of  the  United 
States.  The  facts  in  detail  will  be  seen  by 
reference  to  the  petition  and  return,  which 
will  be  set  ont  In  the  report  of  the  case. 
Statutes  similar  to  that  authorizing  said  town- 
ships to  subscribe  to  the  capital  stock  of  said 
railroad  company  have  been  construed  in 
Floyd  v.  Perrln,  30  8.  C.  1,  8  S.  B.  14,  2  L. 
R.  A.  242;   Whltesldes  ▼,  Neely,  30  S.  O.  31. 

8  S.  B.  27;  State  v,  Whltesldes,  30  S.  C.  679, 

9  S.  E.  061,  3  L.  R.  A.  777;  State  v.  Neely. 
30  S.  C.  003,  9  S.  B.  661,  8  L.  R.  A.  672;  Con- 
garee  Const.  Co.  v.  Columbia  Tp.,  49  S.  E.  535, 
27  S.  B.  570;  Coleman  v.  Broad  River  Tp., 
50  S.  C.  321,  27  S.  B.  774;  and  in  aU  of 
these  such  acts  were  held  to  be  unconstitu- 
tional. Tbe  United  States  cbrcult  court  has, 
however,  construed  the  act  authorizing  said 
townships  to  subscribe  to  the  capital  stock  of 
the  Carolhia,  Cumberland  Gap  &  Chicago 
Railway  Company  to  be  constltntlonal,  and 
rendered  Judgments  against'  said  townships 
which  are  binding  on  these  petitioners.  The 
question  to  be  determined  by  this  court  is 
what  effect  shall  be  given  to  said  Judgments. 
Section  1,  art  4,  Const  U.  S.,  provides  that 
"full  faith  and  credit  shall  be  given  In  each 
state  to  the  public  acts,  records  and  Judicial 
proceedings  of  every  other  state."  In  the 
case  of  McCuUough  v.  Hicks,  63  S.  C.  642. 
41  S.  B.  761,  It  was  held  that  this  provision 
applies  to  a  lodgment  of  the  circuit  court  of 
the  United  States.  That  court  has  adjudged 
said  bonds  to  be  valid  and  legal  obligations 
against  said  townships,  and  this  question 
must  be  regarded  as  settled  as  to  those  bonds. 
If  we  should  allow  this  question  as  to  these 
bonds  to  be  again  brought  in  review,  we 
would  fall  to  give  full  faith  and  credit  to  the 
Judicial  proceedings  of  the  United  States  cir- 
cuit court 

Having  reached  this  conclusion,  it  neces- 
sarily follows  that  the  petition  must  be  dis- 
missed, and  it  Is  so  adjudged. 
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STEINMETER  et  aL  t.  STEINMETER  et  al. 

(Supreme  Court  of  South  Carolina.     July  17, 

190^.) 

INSURABLE  INTEREST— SOLB  OWNBRSHIP. 

1.  Where  a  deed  of  gift  tiaa  been  adjudged 
void  as  against  the  grantor's  creditors,  the  gran- 
tee has  an  insurable  interest  in  the  house  there- 
on, the  decree  adjudging  the  conveyance  Toid 
providing  that  the  property,  if  necessary,  should 
be  subjected  to  the  payment,  after  exhausting 
the  grantor,  of  the  judgment  in  favor  of  hia 
creditors. 

2.  An  insurance  policy  requiring  sole  and 
unconditional  owner»iip  is  not  void  when  taken 
out  by  the  grantee  of  realty  by  deed  of  gift, 
though  the  deed  has  been  adjudged  void  as 
against  the  grantor's  creditors. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;   Watts,  Judge. 

Action  by  EUa  G.  Steinmeyer  and  George 
E.  Steinmeyer  against  Carrie  A.  E.  Stein- 
meyer and  the  Germania  Fire  Insurance 
Company.  From  the  decree,  the  plaintiffs 
and  defendant  company  appeal    Affirmed. 

Bulst  &  Buist  and  J.  E.  Burke,  for  appel- 
lants Steinmeyer.  Mitchell  &  Smith,  for  ap- 
pellant insurance  company.  Mordecai  & 
(xadsden,  for  appellee. 

JONES,  J.  This  contest  Involves  the  ques- 
tion whether  the  Germianla  Fire  Insurance 
Company  is  liable  on  its  policy  of  fire  Insur- 
ance Issued  to  Carrie  Steinmeyer,  and,  in 
the  event  of  such  liability,  who  Is  entitled 
to  the  proceeds  of  the  policy.  The  defend- 
ant company  issued  Its  policy  to  Carrie 
Steinmeyer  on  the  Sth  day  of  May,  1889,  in- 
suring certain  buildings  therein  mentioned 
fcnown  as  No.  118  Beaufaln  street.  In  the 
city  of  Cbarleston,  S.  C,  against  loss  or 
damage  by  fire.  These  buildings  were  par- 
tially destroyed  by  fire  on  the  24th  day  of 
May,  1899,  and  the  damage  was  adjusted  at 
$■580.  The  Insurance  company  denies  lia- 
bility, alleging  that  the  policy  is  void  by 
reason  of  the  breach  of  the  conditions  of 
said  policy,  the  answer  in  this  regard  be- 
ing as  follows:  "(5)  Further  answering,  and 
for  further  defense,  this  defendant  alleges 
that  the  said  policy  of  insurance  contained 
a  provision  or  condition  that  the  same 
should  be  void  if  the  Interest  of  the  insured 
in  the  property  be  not  duly  stated  herein; 
and  this  defendant  Is  informed  and  believes, 
and  on  information  and  belief  avers,  that 
the  interest  of  the  said  Carrie  A.  E.  Stein- 
meyer was  not  truly  stated  in  said  policy, 
inasmuch  as  the  said  Carrie  A.  E.  Stein- 
meyer has  been  adjudicated  to  hold  said 
property  ns  trustee,  and  that  by  reason  of 
said  violation  of  said  provision  or  condition 
of  said  policy  the  said  policy  has  become 
null  and  void,  and  this  defendant  Is  not  lia- 
ble thereunder.  (6)  That  said  policy  of  in- 
surance contained  a  further  provision  or  con- 
dition that  the  same  should  be  void  If  the 
Interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership,  or  if  any 
change  took  place  in  the  interest,  title,  or 
possession  of  the  subject  of  Insurance,  ex- 


cept change  of  occupants,  without  Increase 
of  hazard,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  Insured  or 
otherwise.  And  this  defendant  Is  informed 
and  believes,  and  on  Information  and  I>elief 
avers,  that  tbe  interest  of  the  insured,  the 
said  Carrie  A.  E.  Steinmeyer,  was  not  uncon- 
ditional and  sole  ownership,  and  that  her  In- 
terest and  title  in  the  subject  of  instu'atice 
has  been  changed,  inasmuch  as  the  said  Car- 
rie A.  £.  Steinmeyer  has  been  adjudicated 
not  to  have  been  unconditional  and  sole 
owner  in  said  property,  and  that  she  beld 
the  same  in  trust;  and  that  by  reason  of 
said  violation  of  said  provisions  and  condi- 
tions of  tbe  said  policy  tbe  said  policy  has 
become  null  and  void,  and  the  defendant  is 
not  liable."  The  policy  contained  provisions 
that  the  entire  policy  "shall  be  void  •  •  • 
If  the  interest  of  the  Insured  in  tbe  property 
be  not  truly  stated  herein,  •  •  •  If  the 
Interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership,  •  •  •  ot  If 
any  change,  other  than  by  death  of  the  in- 
sured, take  place  In  the  interest,  title,  or 
possession  of  the  subject  of  insurance  (ex- 
cept change  of  occupants  without  Increase 
of  hazard),  whether  by  legal  process  or  judg- 
ment or  by  voluntary  act  of  the  Insured  or 
otherwise."  The  property  insured  was  origi- 
nally owned  by  E31za  R.  Steinmeyer,  who 
conveyed  the  same  to  Carrie  Steinmeyer  in 
May,  1894,  who  every  year  thereafter  up  to 
the  date  of  the  policy  in  question  insured  the 
premises  In  the  defendant  company  in  her 
own  name  and  interest  In  1897  creditors  of 
Eliza  Steinmeyer  brought  an  action  to  set 
aside  this  deed,  with-  other  conveyances,  as 
in  fraud  of  their  rights,  and  as  the  result  of 
that  suit  this  court  affirmed  the  decree  of  the 
circuit  court  rendered  August  13,  1894,  ad- 
judging said  conveyance  to  be  voluntary, 
and  subjecting  the  property  conveyed,  if  nec- 
essary, after  exhausting  the  grantor,  to  the 
payment  of  the  judgment  in  favor  of  the 
grantor's  creditors.  The  decree  of  this  court 
in  said  cause  (Steinmeyer  t.  Steinmeyer,  55 
S.  C.  9,  33  S.  E.  15)  was  rendered  April  18, 
1899,  and  the  remittitur  was  filed  in  the  cir- 
cuit court  May  2,  1899.  Six  days  thereafter 
the  policy  In  question  was  issued.  After  the 
fire,  which  occurred  on  the  24th  day  of  May, 
1899,  the  property  was  sold  under  the  order 
of  the  court,  and  the  proceeds  applied  to  the 
judgment  In  favor  of  the  said  creditors,  leav- 
ing a  balance  due  thereon  more  than  the 
amount  of  the  Insurance  money  claimed. 

Do  these  facts  warrant  a  conclusion  that 
tha  policy  Is  void  by  reason  of  a  breach  of 
the  quoted  conditions?  We  think  not.  The 
clause  or  condition  last  quoted,  relating  to 
change  of  interest,  title,  or  possession,  Is  not 
applicable,  for  such  condition  refers  to  change 
of  biterest  after  the  issuance  of  the  policy 
and  before  the  fire.  In  this  case  it  appears 
that  there  was  no  change  of  intarest  between 
the  Issuance  of  the  policy  and  the  fire.  The 
other  conditions  relate  to  the  Interest  or  own- 
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enblp  of  the  insured  at  the  time  of  the  In- 
surance. Such  conditions  are  reasonable  and 
▼aUd,  and  a  breach  of  them  should  prevent 
a  reeovery.  In  1  May,  Ins.  i  283,  the  author 
says:  "Inquiries  about  a  greater  or  less  in- 
terest and  a  more  or  leas  perfect  title  nsnal- 
ly  refer  to  the  quality  of  the  estate,  having 
reference  to  its  duration,— whether  an  estate 
in  fee,  for  life,  for  years  or  at  will,— to  what 
is  vested  in  distinction  from  what  Is  condi- 
tional or  contingent,  and  not  to  questions  of 
Incumbrances,  as  affecting  the  quantity  of 
estate."  The  question,  then,  is,  what  was 
the  interest  of  the  insured,  and  was  her  own- 
ership sole  and  unconditional,  with  respect 
to  the  Insurance  company,  at  the  time  of  the 
insurance?  The  title  of  a  grantee  In  a  vol- 
untary conveyance  by  the  owner  Is  good 
against  the  grantor  and  all  the  world,  sub- 
ject to  the  equity  of  the  grantor's  creditors 
to  have  the  property.  If  necessary,  applied  to 
the  payment  of  their  Judgment  against  the 
grantor  In  the  absence  of  actual  fraud,  as 
in  this  case,  a  voluntary  deed  is  not  void  ab 
Initio,  and  It  is  unassailable  even  by  the 
creditors  of  the  grantor  until  It  Is  legally  as- 
certalneci  that  the  property  is  necessary  to 
pay  the  creditor  after  exhausting  the  gran- 
tor Suber  v.  Chandler,  18  S.  G.  S28.  Then  it 
Is  void  only  as  against  the  right  of  the  credit- 
or to  subject  it  to  his  Judgment.  When  It 
Is  said  that  such  a  voluntary  deed  is  "void" 
or  "set  aside,"  these  terms  must  be  under- 
stood as  meaning  only  that  the  conveyance, 
while  good  against  all  others,  shall  not  op- 
erate to  defeat  the  equity  of  the  creditors  of 
the  grantor.  With  respect  to  any  right  of 
the  insurance  company,  the  Insured,  by  the 
grant  of  the  owner,  was  invested  with  the 
fee-simple  title  at  the  time  of  the  Insurance. 
The  insured's  ownership  was  sole  because 
no  one  else  had  any  Interest  In  the  property 
as  owner,  and  it  was  unconditional  because 
the  quality  of  her  estate  therein  was  not 
limited  or  affected  by  any  condition.  The 
right  of  the  grantor's  creditors  In  certain 
contingencies  to  subject  said  property  to 
their  claims  did  not  give  such  creditors  any 
Interest  In  the  property  as  owners,  nor  did 
the  Judgment  declaring  the  deed  void  as 
against  creditors  operate  to  restore  the  fee 
to  the  grantor,  with  respect  to  the  insurance 
company.  The  status  of  the  voluntary  gran- 
tee at  the  time  of  the  insurance  was  rather 
that  of  one  holding  the  fee  subject  to  an  In- 
cumbrance, the  equity  of  the  grantor's  cred- 
itors. The  existence  of  a  lien  or  incum- 
brance on  the  insured's  property  is  not  a 
breach  of  the  condition  which  requires  sole 
and  unconditional  ownership.  Insurance  Co. 
V.  Weill,  28  Grat.  389,  26  Am.  Rep.  364;  Car- 
rigan  v.  Insurance  Co.,  53  Vt.  418,  38  Am. 
Rep.  687;  Carson  v.  Insurance  Co.,  43  N.  3. 
Law,  300,  39  Am.  Rep.  584;  Hubbard  v.  In- 
surance Oo.,  38  Iowa,  325,  11  Am.  Rep.  125; 
DolUver  V.  Insurance  Co.,  128  Mass.  315,  35 
Am.  Rep.  378.  It  does  not  appear  that  any 
Inquiries  were  made  by  the  insurance  com- 


pany as  to  the  existence  of  incumbrajices 
against  the  property,  and  no  representations 
were  made  by  the  insured  touching  her  in- 
terest in  said  property  except  what  would  be 
Involved  by  the  use  of  the  terms  of  the  con- 
ditions considered.  The  Insured  was  in  the 
use  and  possession  of  the  premises  under 
said  deed  at  the  time  of  the  Insurance,  and 
clearly  bad  an  insurable  interest  therein;  and 
it  is  difficult  to  say  bow  she  could  have  de- 
scribed her  interest  or  estate  In  the  property 
other  than  as  sole  and  unconditional  owner. 
AU  would  admit  that  she  would  have  been 
such  an  owner  if  the  claims  of  the  grantor's 
creditors  had  been  paid  by  any  one,  or  in 
any  way  released  or  discharged,  before  sale 
of  the  premises.  But  as  the  creditors  bad 
no  title  In  the  premises  to  convey,  how  could 
the  mere  payment  of  their  claims  add  any- 
thing to  the  Insured's  title,  beyond  merely 
removing  an  Incumbrance?  Under  the  cit- 
cumstances,  the  position  of  the  Insured  was 
not  essentially  different  than  would  be  the 
position  of  any  debtor  insuring  property  held 
in  fee  simple,  but  subject  to  an  outstanding 
mortgage  or  Judgment  lien.  Sucb  outstand- 
ing incumbrances  may  undoubtedly  affect 
the  rlslf,  but  the  insurance  company  may, 
if  it  sees  fit  to  do  so,  protect  Itself  against 
such  risks  by  appropriate  stipulations  in  the 
contract 

The  next  question  is,  who  is  entitled  to  the 
proceeds  of  the  policy,— the  Insured,  Carrie 
Stelnmeyer,  or  the  plaintiffs,  who  claim  as 
creditors  of  the  grantor,  Eliza  Stelnmeyer? 
The  contention  of  the  plaintiffs  is  that,  In  re- 
spect to  the  proceeds  of  the  policy,  Carrie 
Stelnmeyer,  while  not  being  an  express  trus- 
tee, has  a  relationship  to  plaintiffs  in  the  na- 
ture of  a  quasi  trustee,  and  public  policy 
will,  therefore,  require  that  the  proceeds  of 
the  policy  should  be  applied,  ex  «equo  et 
bono,  to  the  plaintiff.  To  sustain  this  propo- 
sition plaintiffs  cite  the  cases  of  Paper  Co. 
V.  Langley,  23  S.  C.  129;  Clyburn  v.  Reyn- 
olds, 81  S.  0.  118,  9  S.  E.  973;  Green  v. 
Green,  50  S.  C.  532,  27  S.  E.  952,  62  Am.  St. 
Rep.  846.  The  two  last-named  cases  held 
that  insurance  money  collected  by  a  life  ten- 
ant on  a  total  loss  by  Are  should  be  used  in 
rebuilding  or  should  go  to  the  remainder- 
man, reserving  the  interest  of  the  life  tenant 
for  life  to  him,  upon  the  ground  that  a  life 
tenant,  with  respect  to  the  property  insured, 
was  a  quasi  trustee  to  the  remainder-man, 
and  that  public  policy  requires  such  a  dispo- 
sition of  the  proceeds  of  insurance  so  affect- 
ed. These  cases  are  not  applicable,  as  the 
insured  in  this  case  was  not  a  life  tenant  in- 
suring for  full  value  buildings,  the  fee  in 
which  belonged  to  remainder-men,  with 
whom  the  insured  occupied  a  relation  of 
trust  with  respect  to  the  preservation  of  the 
property  insured.  The  case  of  Paper  Co. 
V.  Langley  comes  more  closely  to  the  poiut 
in  hand;  but  in  that  case  the  insured  had 
purchased  property  at  a  sheriff's  sale  under 
circumstances  amounting  to  fraud  in  law, 
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and  while  in  posaesslon  under  the  sheriff's 
deed  had  insured  the  property,  and,  it  having 
been  burned,  received  the  insurance  money. 
The  court  having  held  the  sale  void  by  rea- 
son of  the  conduct  of  the  purchasers  In  en- 
tering into  an  agreement  having  the  effect 
to  chill  the  bidding,  held  the  insured  account- 
able to  the  true  owner  for  the  Insurance 
money.  The  language  used  by  the  court 
was:  "If,  as  we  have  seen,  the  defendants 
stood  in  the  relation  of  quasi  trustees  to- 
wards the  plaintiffs,  then  the  money  received  , 
by  them  for  the  Insurance  on  the  house  of 
the  plaintiffs  belonged,  ex  eequo  et  bono,  to 
the  plaintiffs.  This  money  may  be  regarded 
as  a  compensation,  in  part  at  least,  for  the 
loss  of  property  which  has  been  adjudged  to 
be  the  property  of  the  plaintiffs,  and  there- 
fore In  equity  and  good  conscience  it  belongs 
to  the  plaintiffs.  Any  other  view  would, 
contrary  to  well-established  principle,  enable 
the  defendants  to  make  profit  for  themselves 
out  of  the  quasi  trust  property.  It  is,  in  ef- 
fect, money  had  and  received  by  the  defend- 
ants to  the  use  of  the  plaintiffs,  and  as  such 
recoverable  by  the  plaintiffs,  subject,  how- 
«ver,  to  a  deduction  of  all  amounts  actually 
paid  by  the  defendants,  either  by  way  of 
premiums  or  otherwise,  in  effecting  or  col- 
lecting such  insurance."  In  the  case  Just 
«ited  the  Insured  effected  insurance  on  the 
property  of  another,  of  which  he  had  ob- 
tained possession  under  circumstances  which 
rendered  the  sale  voidable  by  the  owner.  In 
this  case  the  Insurance  was  effected  by  one 
to  wbom  the  original  owner  had  conveyed 
by  deed,  which  the  original  owner  and  gran- 
tor could  not  assail.  This  case  should  be 
.decided  upon  correct  principles  of  law  as 
applicable  to  the  respective  rights  of  the 
parties  under  the  particular  facts.  All  must 
admit,  and  we  have  already  held,  that  the  in- 
sured had  an  insurable  interest  In  the  build- 
ings which  were  partially  burned,  and  that 
such  Insurable  Interest  is  covered  by  the  pol- 
icy. No  one  has  estimated  the  value  of  such 
Insurable  Interest  except  as  valued  in  the  ad- 
justment of  the  amount  of  the  loss,  $580. 
Oan  It  be  said  that  the  insured  shall  take 
nothing  as  the  fruit  of  her  contract  with  the 
company,  for  which  she  alone  paid  the  con- 
sideration? The  proper  solution  of  the  ques- 
tion requires  that  notice  be  taken  of  the  na- 
ture of  thd^  policy  of  Insurance.  The  authori- 
ties generally  agree  that  a  contract  of  fire 
Insurance  Is  a  personal  contract  between  the 
Insurer  and  Insured,  by  which  the  former  un- 
.dertakes  to  indemnify  the  latter  for  the  loss 
he  sustains  by  fire.  Being  a  personal  con- 
tract. It  does  not  run  with  the  buildings  said 
to  be  Insured,  Is  not  an  incident  to  the  thing 
Insured.  Being  a  contract  of  Indemnity,  It  is 
essential  that  the  Insured  have  an  insurable 
interest  in  the  subject  of  Insurance.  1  May, 
Ins.  g§  2,  6;  16  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  840-843;  Carpenter  v.  Insurance  Co.,  16 
Pet  496,  10  L.  Ed.  1044;  Annely  v.  De  Saus- 
aure,  26  S.  C.  505,  2  S.  E.  490,  4  Am.  St  Rep. 


723;  Swearingen  t.  Insurance  Co.,  52  S.  C 
315,  29  S.  B.  722.  If,  therefore,  Carrie  Steln- 
meyer  had  an  insurable  interest,  and  her 
loss  with  reference  to  that  interest  has  been 
estimated  to  be  the  fund  in  dispute,  and  if 
the  contract  for  which  she  alone  paid  the 
premium  Is  one  of  personal  Indemnity,  upon 
what  principle  of  law,'  Justice,  or  public  poli- 
cy can  that  which  Is  hers  be  given  to  the 
creditors  of  another?  It  is  not  doubted  that 
the  creditors  of  Eliza  Stelnmeyer  had  the 
right  to  resort  to  the  insured  property,  or  to 
that  into  which  the  Insured  property  had 
been  converted,  having  the  right  to  follow 
the  property  of  their  debtor;  but  this  gives 
them  no  right  to  the  iusurance  money,  which 
does  not  represent  their  debtor's  property, 
but  represents  the  amouut  of  personal  in- 
demnity going  to  Carrie  Stelnmeyer  for  her 
loss.  In  14  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
343,  the  law  Is  thus  stated:  "Money  due  on 
a  policy  of  Insurance,  procured  by  the  gran- 
tee on  buildings  situated  on  the  property,  ti- 
tle to  which  has  been  conveyed  to  hlui  iu 
fraud  of  the  grantor's  creditors,  is  not  to  be 
deemed  proceeds  of  the  property,  and  cannot 
be  sjibjected  by  the  grantor's  creditors  to  the 
payment  of  his  debts.  A  policy  of  Insurance 
against  fire  is  not  an  incident  to  the  property 
Insured,  but  Is  a  mere  special  agreement 
with  the  Insured,  indemnifying  him  against 
such  loss  or  damage  from  fire  as  he  may  sos- 
tain  thereby.  If  the  creditors  have  a  Hen  by 
mortgage.  Judgment  or  execution,  they  can 
Insure  their  own  interest;  but  they  can  Iiave 
no  right  to  attach  insurance  money  due  to 
any  one  but  their  own  debtor."  Among  the 
cases  cited  to  support  the  text  is  Forrester  v. 
Gill,  11  Colo.  App.  410,  53  Fac.  230,  which  is 
exactly  in  point  and  thus  reasons  out  the 
proiMSltion:  "A  transfer  of  property  made 
with  the  Intent  to  defraud  creditors  is  void 
as  to  them,  and  their  right  to  follow  the 
property  extends  to  its  proceeds  or  other 
form  of  property  into  which  the  fraudulent 
grantee  may  have  converted  it.  If  the  fund 
which  the  plaintiff  seeks  to  subject  to  the 
payment  of  his  debt  was  the  proceeds  of  the 
property,  the  evidence  was  admissible,  and 
Its  exclusion  error.  The  main  question  in 
the  case,  therefore,  is,  'Was  the  money  due 
from  the  Insurance  company  the  proceeds  of 
the  property?*  We  think  this  question  most 
be  answered  in  the  negative.  Insurance  Is 
a  contract  of  indemnity.  The  insurer  agrees 
for  a  consideration  to  pay  to  the  Insured  a 
stipulated  amount  In  case  the  latter  shall 
sustain  a  loss  or  damage  in  consequence  of 
the  happening  of  some  event  or  contingency 
contemplated  by  the  contract  It  is  a  per- 
sonal contract  and  does  not  run  with  the 
title  to  the  property.  Cummings  v.  Insur- 
ance Co.,  55  N.  H.  457;  May,  Ins.  §|  1,  6. 
The  money  which  the  Insurance  company 
agreed  to  pay  to  Mrs.  Craft  was  not  payable 
as  a  price  for  the  property,  and  its  pay- 
ment would  not  operate  to  convert  the  prop- 
erty Into  a  fund.    It  was  her  personal  inter- 
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«st  in  the  property  which  waa  insured,  and 
the  agreement  was  to  pay  to  her  personally 
a  certain  amount  In  case  of  injury  to  her  in- 
terest from  a  specified  cause.  That  she  had 
an  insurable  Interest  is  conceded,  and,  even 
if  it  were  not  conceded,  is  settled  by  the  ad- 
judications. The  fund  which  the  plaintlft 
seeks  to  reach  does  not  in  any  sense  repre- 
sent the  property.  Therefore  It  cannot  be 
taken  for  the  husband's  debt,  as  the  proper- 
ty itself  might  have  been.  The  fact  that 
the  transaction  by  wlilch  her  interest  was 
created  might  have  been  avoided  by  her  hus- 
band's creditors  gives  them  no  claim  to  mon- 
ey payable  to  her  as  compensation  for  the  de- 
struction of  that  interest  upon  a  contract 
which  she  had  the  right  to  make,  which  in 
no  manner  affected  the  Interest  of  her  hus- 
band, and  In  consequence  of  which  no  In- 
jury could  result  to  those  creditors.  Lerow 
V.  Wllmarth,  91  Mass.  382;  Bernheim  t. 
Beer,  56  Miss.  149;  McLean  v.  Hess,  106  Ind. 
555,  7  N.  E.  567;  Nlppe's  Appeal.  75  Pa.  472." 
We  agree,  therefore,  with  the  circuit  court, 
that  the  defendant  company  is  liable  upon 
the  policy,  and  that  Carrie  Steinmeyer,  the 
insured,  is  entitled  to  receive  the  proceeds 
thereof.  This  renders  It  unnecessary  to  con- 
sider any  further  the  exceptions. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


WILLIAMS  et  al.  v.  HALFORD  et  aL 

<Sapreme  Court  of  South  Carolina.    July  11, 
1802.) 

DBP061TIONS— NOTICE— PARTITION-CON- 

VBTANCE  TO  MISTRBSS-RELIBF 

IN  EQUITY. 

1.  Uoder  Rev.  St.  i  2345,  providing  that  rea- 
sonable notice  of  not  less  than  10  days  must  be 
given  by  the  party  proposing  to  take  deposi- 
tions to  the  opposite  party,  a  notice  to  take  a 
deposition  de  bene  esse  on  the  23d,  served  on 
the  13th,  Is  sufficient. 

2.  An  action  by  a  wife  and  child,  under  Rev. 
St.  1893,  {  1887,  against  Ulegitimate  children, 
for  three-fourths  value  of  lands  conveyed  by 
the  father  to  his  mistress,  and  by  her  to  her 
children,  is  one  in  equity,  and  issue  of  title  on 
the  pleadings  is  not  properly  submitted  to  the 
jury. 

3.  Under  Rev.  St.  1893,  |  1887,  providing 
that  where  a  person  having  wife  or  children 
shall  Id  any  way  convey  to  another  with  whom 
he  is  living  in  adultery  any  larger  proportion 
of  his  estate,  after  payment  of  debts,  than  one- 
fourth  thereof,  such  conveyance  shall  be  void  in 
favor  of  his  wife  and  children  for  so  much  as 
it  shall  exceed  such  one-fourth  part  of  his  real 
estate,  a  suit  to  enforce  such  right  is  one  in 
equity. 

Gary,  A.  J.,  dissenting  in  part. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  county;  Watts,  Judge. 

Action  by  Julia  Williams  and  J.  H.  Wil- 
liams against  J.  R..  B.  F.,  J.  W.,  and  J.  W. 
ITalford,  Harriett  Turner,  Laura  Abbott,  and 
fohn  Black.  From  order  granting  nonsuit, 
ftalntitfs  appeal.    Reversed. 


t  L  Sea  Deposition*,  vol.  !«,  Cent  Dig.  |  44. 


GrlfBn  &  Padgett,  for  appellants.  Howell 
&,  Gruber,  for  appellees. 

POPE.  J.  It  is  established  by  the  testl- 
mouy  in  this  case:  That  one  J.  J.  Williams, 
in  the  year  1852,  while  residing  In  the  state 
of  Florida,  was  married  to  one  Julia  Albrit- 
ton,  a  resident  of  that  state,  and  that  the 
fruits  of  that  marriage  were  one  son,  the 
plaintiff  J.  H.  Williams,  and  two  daughters, 
both  of  whom  (the  daughters)  died.  That 
the  husband  and  wife  lived  together  as  man 
and  wife  until  some  time  In  the  year  1858  or 
1850,  when  tbe  said  husband,  J.  J.  Wiliams, 
deserted  his  family  in  destitute  circumstan- 
ces, and  removed  to  the  state  of  South  Caro- 
lina, in  which  latter  state  he  lived  for  many 
years,  to  wit,  from  1859  to  the  year  1896, 
when  he  died.  That  in  the  year  1860  the  said 
J.  J.  Williams,  having  changed  his  name  to 
J.  J.  Halford  under  celebration  of  marriage, 
took  as  his  wife  one  Jane  Crosby,  with  whom 
be  cohabited  until  her  death,  in  or  about  the 
year  1891.  Of  this  cohabitation  the  said  Jane 
bore  the  said  J.  J.  Halford,  alias  Williams,  six 
children,  one  of  whom  died,  which  children 
bore  and  still  bear  his  name.  That  the  said 
James  J.  Halford,  alias  Williams,  when  he 
removed  from  tbe  state  of  Florida  to  this 
state,  had  In  his  possession  some  $250  or  $300 
in  gold  coin.  J.  J.  Halford,  alias  J.  J.  Wil- 
liams, was  a  very  industrious  man,  being  a 
blacksmith  and  wheelwright.  That  he  piled 
his  trade  till  the  date  of  his  death,  though  in 
the  last  few  years  of  his  life  he  was  stricken 
with  paralysis.  The  testimony  points  out 
that  the  treatment  of  bis  last  alleged  wife  and 
her  children  was  all  that  could  be  desired. 
He  cared  for  their  education,  and  when  two 
of  the  boys,  Jas.  and  B.  F.,  were  old  enough, 
he  took  them  Into  his  shop  and  taught  them 
his  trade,  as  well  as  afterwards  employing 
them  in  his  establishment.  That  in  the  year 
1878  or  1870  the  son  J.  H.  Williams,  from  the 
state  of  Florida,  came  to  see  his  father,  J.  J. 
Halford,  alias  J.  J.  Williams,  being  received 
and  Introduced  as  bis  son  into  his  family, 
where  be  remained  for  about  one  year.  That 
J.  J.  Williams,  alias  Halford,  never,  so  far 
as  the  testimony  discloses,  told  any  one  why 
be  deserted  his  wife  in  Florida;  but  the  se- 
quel possibly  discloses  the  cause  of  his  leav- 
ing her  to  have  been  her  infidelity  to  her 
marital  vows,  for  she  bore  several  children 
after  he  left  her.  He  never  denied  his  first 
marriage  and  the  paternity  of  J.  H.  Williams. 
That  in  the  year  1871  J.  J.  Williams,  alias 
Halford,  for  love  and  affection  and  $5,  con- 
veyed by  deed  to  the  second  alleged  wife, 
Jane  Crosby,  under  tbe  name  of  Jane  Hal- 
ford, as  his  wife,  200  acres  of  land  In  Colleton 
county,  also  a  sorrel  mare  colt,  one  buggy, 
one  cart,  thirteen  head  of  stock  cattle,  thirty 
head  of  hogs,  the  tools  of  bis  trade,  all  his 
household  and  kitchen  furniture,  and  also  her 
distributive  share  of  the  estate  of  her  father, 
the  late  Jacob  Crosby,  for  and  during  her 
natural  life.    Then  to  be  given  to  the  cbil- 
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dren  bom  to  him  by  the  said  Jane  Halford, 
share  and  share  alike,  with  the  power  In  said 
Jane  Halford,  alias  Jane  Crosby,  to  sell  or 
exchange  any  of  said  property,  and  Invest 
the  proceeds  thereof  In  other  property  of  any 
kind,  all  of  which  shall  be  subject  to  the  pro* 
visions  of  this  deed.  That  the  testimony 
shows  that  the  said  Jane  Halford,  alias  Jane 
Crosby,  was  very  poor  when  the  marriage 
ceremony  was  performed  between  herself  and 
J.  J.  Williams,  alias  J.  J.  Halford,  and  that, 
apart  from  the  property  given  to  her  by  her 
husband,  she  only  received  after  her  mar- 
riage $25.  That  under  the  contract  and  con- 
trol of  the  said  J.  J.  Williams,  alias  Halford, 
In  December,  1880,  Miner  C.  Carter,  at  tbe 
price  of  $700,  conveyed  15  acres  of  land  In 
the  town  of  Walterboro,  in  Colleton  county, 
S.  C,  unto  the  said  Jane  Halford,  alias  Cros- 
by, whereon  J.  J.  Halford,  alias  Williams, 
dwelt  with  the  said  Jane  as  his  wife,  and  her 
children,  until  h«c  death,  and  whereon  were 
located  his  shops  as  blacksmith  and  wheel- 
wright; and  that  the  said  Jane  Halford,  alias 
Crosby,  In  the  year  1881,  by  deed,  conveyed 
this  15  acres  of  land  to  her  children,  reserv- 
ing to  herself  a  life  estate  therein.  That  one 
A.  S.  Barnes,  In  December,  1882,  conveyed  to 
J.  J.  Halford,  alias  Williams,  at  the  price  of 
$100,  a  small  tract  of  land  containing  15 
acres,  In  the  county  of  Colleton,  S.  C.  That 
by  deed  made  2d  May,  1892,  J.  J.  Halford, 
alias  J.  J.  Williams,  conveyed,  at  tbe  alleged 
price  of  $400,  to  his  alleged  wife,  Jane  Hal- 
ford, alias  Jane  Crosby,  all  of  his  estate,  real 
and  personal,  now  or  hereafter  possessed. 
That  J.  J.  Halford,  alias  J.  J.  Williams,  In 
the  year  1893,  In  consideration  of  $100  paid 
by  him,  received  a  quitclaim  deed  from  Mrs. 
Jane  E.  Bellinger  to  the  15  acres  in  the  town 
of  Walterboro  already  conveyed  to  Mrs.  Jane 
Halford,  alias  Jane  Crosby.  That  it  was  an- 
nounced by  the  plaintiffs  that  by  their  pres- 
ent suit  they  only  sought  the  15  acres  In 
Walterboro  and  the  Barnes  tract  of  15  acres 
In  the  county.  An  action  was  brought  by 
the  first  wife  and  J.  H.  Williams,  as  plain- 
tiffs, In  November,  1896,  against  the  five  chil- 
dren of  Jane  Halford,  alias  Jane  Crosby,  and 
one  John  Black,  to  receive  three-fourths  of 
the  15  acres  In  Walterboro,  and  of  the  Barnes 
tract  of  16  acres  In  the  county,  alleging  that 
the  defendants,  as  the  illegitimate  children 
of  said  J.  J.  Williams,  alias  Halford,  owned 
the  other  one-fourth  Interest  In  said  lands. 
This  action  was  for  partition.  Of  course,  the 
complaint  alleged  the  foregoing  history  of  the 
parties,  claiming  that  the  first  marriage.  In 
1862,  was  the  only  marriage,  and  that  of  1858 
or  1860  was  merely  pretenslve.  The  answer 
of  tbe  defendants  denied  all  the  facts  set  out 
in  the  complaint,  and  then  a  second  defense 
alleged:  "That  neither  plaintiffs,  nor  their 
ancestors  nor  predecessors  nor  grantors,  were 
seised  or  possessed  of  the  premises  described 
In  the  complaint  within  ten  years  last  past 
before  the  commencement  of  this  action.  (2) 
That  these  defendants'  ancestress,  Jane  Hal- 


ford, under  whom  they  claim,  entered  Into 
possession  of  the  premises  described  in  tbe 
complaint  under  claim  of  title  exclusive  of 
any  other  right,  founding  such  claim  upon  a 
written  instrument,  as  being  a  conveyance  of 
the  premises  in  question,  and  that  there  has 
been  a  continued  occupation  and  possession 
by  the  said  Jane  Halford  of  the  premises  In- 
cluded in  such  claim  for  more  than  ten  years 
last  past  before  the  commencement  of  this 
action  and  before  tbe  death  of  the  said  Jane 
Halford.  (3)  That  while  in  actual  occupation  . 
and  possession  of  the  said  lands  as  aforesaid 
the  said  Jane  Halford,  now  deceased,  during 
the  entire  term  of  her  occupancy  of  more  than 
ten  years  before  her  death,  improved  the  said 
premises  and  protected  much  of  it  by  substan- 
tial inclosures;  and  that  each  of  the  several 
lots  or  tracts  described  in  the  complaint  were 
partly  improved  by  tbe  said  Jane  Halford 
while  she  was  in  actual  possession  thereof, 
and  as  to  the  portions  thereof  not  cleared  and 
not  cultivated  the  same  was  so  left  uncleared 
and  uncultivated  according  to  the  usual 
course  and  custom  of  the  adjoining  country." 

The  cause  came  on  for  trial  before  Judge 
Watts  and  a  Jury  at  the  Novemb«  term, 
1900,  of  the  court  of  common  pleas  for  Colle- 
ton county,  S.  C.  The  pleadings  were  read, 
and  "the  court  then  stated  that  the  question 
he  would  submit  to  the  jury  was  whether  or 
not  the  plaintiffs  were  entitled  to  partition  of 
the  lands  described  in  the  complaint"  At 
the  trial  the  facts  brought  out  by  the  plain- 
tiffs' witnesses  were  as  substantially  em- 
bodied in  our  sketch  of  the  case.  At  tbe 
close  of  plaintiffs'  testimony,  counsel  for  de- 
fendants made  motion  for  a  nonsuit.  In 
granting  It,  his  honor.  Judge  Watts,  said: 
"The  Court:  How  much  Is  in  dispute?  Coun- 
sel for  plaintiffs:  Two  tracts  (the  fifteen 
acres  in  Walterboro).  The  Court:  Gentle- 
men, you  have  given  me  about  the  toughest 
nut  to  crack  that  I  have  had  In  a  long  time. 
From  the  testimony  In  this  case,  there  is  no 
question  In  my  mind  that  the  Bellinger  tract, 
or  the  tract  over  there,  ought  not  to  go  to 
the  Jury,  and  I  grant  a  nonsuit  so  far  as  that 
is  concerned,  because  tbe  testimony  shows 
that  Mrs.  Carter  conveyed  to  Mrs.  Halford, 
and  later  a  quitclaim  deed  was  given  to  her 
husband  by  Mrs.  Bellinger,  then  afterwards 
he  conveyed  to  her,  and  that  gives  her  a  good 
title  to  that  If  a  man  conveys  by  title  prop- 
erty he  has  no  title  to  and  he  afterwards  gets 
title  to  it,  that  is  a  good  title.  If  a  man  con- 
veys property  he  has  no  title  to,  and  after- 
wards acquires  title  to  U,  then  title  passes. 
I  will  grant  a  nonsuit  as  to  this  town  prop- 
erty of  fifteeu  acres,  but  I  don't  think  under 
the  pleadings  they  are  entitled  to  recover  any 
of  the  county  property,  but  I  will  allow  ttaem 
to  amend  their  complaint  bo  as  to  add  that 
they  be  required  to  account  for  three-fourths 
of  this  county  property.  Mr.  Gruber:  That 
ruling,  I  understand,  would  end  the  present 
hearing?    The  Court:    Yes." 

After  entry  of  Judgment  the  plaintiffs  ap- 
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pealed  therefrom  on  the  following  grounds: 
"(1)  For  that  his  honor,  R.  C.  Watts,  erred 
in  withholding  and  in  refusing  to  admit  the 
testimony  talcen  de  bene  esse  of  Julia  Wil- 
liams to  go  to  the  jury,  and  in  holding  that 
ten  days'  notice  had  not  been  given  the  re- 
spondents; (2)  for  that  his  honor  erred  in 
granting  a  nonsuit  in  this  action,  the  same 
tieing  a  suit  on  the  equity  side  of  the  court; 
(3)  for  that  his  honor  erred  In  holding  that 
it  was  necessary  to  amend  the  complaint  to 
recover,  under  section  1887  of  the  Revised 
Statutes,  as  indicated  hi  Hull  v.  Hull,  3  Rich. 
Eq.  65;  (4)  that  his  honor  erred  In  holding 
that  there  was  no  evidence  to  go  to  the  Jury 
and  in  granting  a  nonsuit." 
We  will  consider  these  exceptions: 
First,  we  think  the  chrcuit  Judge  was  in  er- 
ror when  he  refused  to  allow  the  testimony 
tatien  de  bene  esse  of  Mrs.  Julia  Williams  to 
be  admitted;  the  sole  ground  of  objection 
being  that  10  days  bad  not  elapsed  between 
the  date  of  notice  served  and  the  date  at 
which  the  testimony  was  taken.  The  notice 
was  served  on  the  13th  day  of  November, 
1900,  and  testimony  was  taken  on  the  23d  day 
of  November,  1900.  Our  Revised  Statutes 
provide  as  follows  on  this  subject:  "Section 
2345.  •  •  •  Reasonable  notice,  not  less 
than  ten  days,  must  flrst  be  given  In  vrriting 
by  the  party  or  his  attorney,  proposing  to 
take  depositions  to  the  opposite  party  or  his 
attorney  of  record,  as  either  may  be  nearest." 
Fractions  of  days  are  not  recognized  in  our 
laws.  Our  Code  of  Civil  Procedure,  at  sec- 
tion 407:  "The  time  within  which  an  act  is 
to  be  done  as  herein  provided,  shall  be  com- 
puted by  excluding  the  first  day  and  includ- 
ing the  last.  If  the  last  day  be  Sunday,  it 
Shan  be  excluded."  Excluding  the  13th  and 
Including  the  23d,  makes  10  days  as  the  notice 
given,  which  is  a  compliance  with  the  statute. 
This  ground  of  exception  is  sustained. 

We  will  next  consider,  out  of  its  order,  the 
fourth  exception.  Supposing  for  the  present 
moment  that  such  issues  as  are  raised  by  the 
parties  litigant  here  should  be  governed  by 
the  verdict  of  a  Jury,  we  think  the  circuit 
Judge  was  In  error  in  holding  that  there  was 
no  testimony  on  the  material  Issues  involved. 
It  is  clear  to  our  minds  that  the  testimony 
tended  to  establish  the  first  marriage  between 
J.  J.  Williams  and  Julia  Williams  in  the  year 
1852,  and  the  birth  of  the  co-plaintiff,  J.  H. 
Williams,  as  the  issue  of  that  marriage;  also 
that  J.  J.  Williams,  alias  Halford,  attempted 
to  marry  Jane  Crosby  in  1850  or  1860,  while 
his  wife  was  living;  that  J.  J.  Williams  and 
Jane  Crosby  cohabited  as  husband  and  wife, 
but  that  really  in  law  she  was  his  kept  mis- 
tress, and  that  the  defendants  are  the  issue  of 
that  Illicit  cohabitation;  that  Jane  Crosby 
was  very  poor,  never  inheriting  but  $25;  that 
J.  J.  Williams,  alias  Halford,  gave  her  all  he 
had  from  time  to  time  twice  by  deed;  that 
the  said  J.  J.  Williams  made  the  trade  for 
his  concubine,  Jane  Crosby,  alias  Halford, 
for  the  16  acres  of  land  in  Walterboro,  al- 


though the  deed  was  made  to  her;  that  Wil- 
liams, alias  Halford,  had  as  his  purpose  to 
give  his  property  to  his  mistress,  and  through 
her  to  her  children.  This  purpose  Jane  Cros- 
by by  deed  endeavored  to  consummate.  So 
that  there  was  testimony,  If  the  Jury  should 
accept  it,  on  all  these  material  issues.  The 
case  should  have  gone  to  the  Jury.  The  cir- 
cuit Judge  was  in  error  in  granting  the  non- 
suit. 

We  will  now  consider  the  second  and  third 
exceptions.  It  has  been  the  settled  purpose 
of  the  law-making  power  of  this  state  to 
prevent  a  man  from  giving  away  or  convey- 
ing to  his  mistress  and  his  illegitimate  chil- 
dren more  than  one-fourth  of  his  estate,  real 
and  personal,  for  nearly  two  centuries.  As 
cited  by  the  circuit  Judge  and  the  parties  to 
the  action,  the  section  of  the  Revised  Stat- 
utes of  1S)3  was  numbered  "1887,"  but  un- 
der the  new  codification  of  our  laws  by  Mr. 
W.  H.  Townsend  It  Is  numbered  "Sec  2368," 
and  is  as  follows:  "Sec.  2368.  If  any  person 
who  Is  an  Inhabitant  of  this  state,  or  who 
has  any  estate  herein,  shall  have  already  be- 
gotten or  shall  hereafter  beget  any  bastard 
child,  or  shall  live  In  adultery  with  a  woman, 
the  said  person  having  a  wife  or  lawful  chil- 
dren of  his  own  living,  and  shall  give,  or 
settle,  or  convey,  either  in  trust  or  by  direct 
conveyance,  by  deed  of  gift,  legacy,  devise, 
or  by  any  other  ways  or  means  whatsoever, 
for  the  use  and  benefit  of  the  said  woman 
with  whom  he  lives  In  adultery,  or  of  his 
bastard  child  or  children,  any  larger  or  great- 
er proportion  of  the  real  clear  value  of  his 
estate,  real  or  personal,  after  payment  of 
his  debts,  than  one-fourth  part  thereof,  such 
deed  of  gift,  conveyance,  legacy  or  devise, 
made  or  hereafter  to  be  made,  shall  be  null 
and  void  only  In  favor  of  wife  and  legitimate 
children  for  so  much  of  the  amount  or  value 
thereof  as  shall  or  may  exceed  such  fourth 
part  of  his  real  and  personal  estate."  The 
words  are  carefully  selected,— "shall  give,  or 
settle,  or  convey,  either  in  trust  or  by  direct 
conveyance,  by  deed  of  gift,  legacy,  devise, 
or  by  any  other  ways  or  means  whatsoever." 
Their  meaning  Is  not  to  be  mistaken.  The 
law  Intends  to  uproot  at  the  Instance  of  the 
lawful  wife  and  children  any  plan  or  device 
of  the  husband  and  father  to  give  more  than 
one-fourth  of  his  estate  to  his  paramour  and 
bastard  children.  Whoever  undertakes  this 
circumvention  of  the  lawful  wife  and  chil- 
dren, or  either  one  of  them,  undertakes  to 
commit  a  fraud  upon  this  statute.  If  the 
lawful  wife  and  child  set  on  foot  proceedings 
in  the  courts  of  the  country  to  upset  such  il- 
legal contrivances,  he  usually  proceeds  upon 
the  equity  side  of  the  court  of  common  pleas, 
because  he  or  she  or  they  do  not  and  cannot 
set  aside  absolutely  deeds  of  conveyance  for 
the  benefit  of  the  mistress  or  bastard  chil- 
dren by  the  husband  and  father.  All  that 
can  be  done  Is  to  have  such  rights  of  the 
lawful  wife  and  children  or  child,  as  the 
case  may  be,  to  three-fourths  of  the  estate 
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of  the  husband  and  father  let  apart  to  them, 
leaving  the  other  one-fonrth  In  the  possession 
of  the  mistress  or  bastard  child  or  children, 
as  the  case  may  be.  The  attempt  to  Invali- 
date the  statute  (section  2368)  la  a  fraud  up- 
on said  statute.  To  divide  lands  between 
parties  owning  the  same  In  different  quanti- 
ties la  to  partition  lands.  Frauds  and  parti- 
tion belong  to  what  la  known  as  the  equity 
side  of  the  court  of  common  pleas.  Thla 
does  not  prevent  the  circuit  Judge  from  fram- 
ing Issues  for  trial  by  Jury.  The  case  at  bar 
furnishes  an  apt  Illustration  of  Issues  to  be 
sent  down  for  trial  by  a  Jury.  These  issues 
may  have  been  sent:  Was  the  plaintiff  Julia 
Williams  ever  married  to  James  J.  Williams 
In  the  year  18527  Is  the  coplalntlff,  J.  H. 
Williams,  the  lawful  son  of  the  said  James 
J.  Williams?  So.  also,  other  Issues  might 
have  been  sent  down  by  the  circuit  Judge  for 
trial  by  a  Jury.  The  whole,  however,  was 
not  properly  a  Jury  case,— a  case  oo  the  law 
side  of  the  court.  Not  being  an  action  on 
the  law  side  of  the  court  the  circuit  Judge 
erred  in  granting  a  nonsuit  as  a  matter  of 
law.  So  far  as  the  circuit  Judge's  order  di- 
rected an  amendment  of  the  complaint,  usu- 
ally we  would  hold  that  to  be  no  error,  but 
as  he  made  that  order  in  granting  a  nonsuit 
we  will  set  it  aside.  We  sustain  the  second 
and  third  grounds  of  appeal. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  and  the 
same  Is  hereby  reversed,  and  the  action  is  re- 
manded to  the  circuit  court  for  trial. 

JOKES,  Jn  concurs  hi  the  result 

GARY,  A.  J.,  concurs  in  the  result,  but 
dissents  from  so  much  of  the  opinion  as  sus- 
tains the  first  and  third  exceptions.  The 
commission  to  take  the  testimony  was  exe- 
cuted within  10  days  after  service  of  the  no- 
tice; .therefore  the  opposite  party  was  not  al- 
lowed the  time  prescribed  by  the  statute. 
The  views  expressed  by  POPE,  J.,  are  at  va- 
riance with  the  decided  cases  in  this  state. 


WIDEMAN  V.  PATTON. 

(Supreme  Court  of  South  Carolina.   July  14, 
1902.) 

OUARDIAN  AD  LITEM— ACTION  BEFORB   HACK 
ISTRATE— APPEAU 

1.  Under  Code  CIt.  Proc.  i  136,  providing 
that,  where  an  infant  Is  a  party,  he  most  ap- 
pear by  a  guardian,  to  be  appointed  by  the 
court,  and  section  88,  siibd.  lo,  providing  that 
the  provisions  of  the  Code  as  to  actions  shall 
apply  to  magistrate's  courts,  a  magistrate  has 
power  to  appoint  a  guardian  ad  litem  In  a  suit 
in  his  court. 

2.  Under  Code  Civ.  Proe.  {  368,  providing 
that  on  appeal  from  a  magistrate  the  court 
shall  ^ve  judgment  according  to  the  justice  of 
the  case,  and  may  affirm  or  reverse  in  whole 
or  in  part,  the  court  on  appeal  has  power  to 
order  new  trial  before  the  magistrate. 

1 1.  8m  IafMtt%  VOL  X7,  Cmt.  Dlt.  i  ZU. 


3.  Where,  on  appeal  tram  a  magistrate,  the 
circuit  court  fails  to  review  an  exception  in- 
volving the  merits,  the  supreme  court  on  appeal 
will  send  the  case  back  for  such  consideration. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  Townsend,  Judge. 

Action  by  Janie  Wldeman,  by  her  guardian 
ad  litem,  J.  W.  McCaslan,  against  George 
Patton.  From  Judgment  for  plaintiff  in  mag- 
istrate court,  defendant  appeals,  and  from  cir> 
cult  Judgment  plaintiff  appeals.    Modified. 

Graydon  &  Giles,  for  appellant 

JONES,  J.  This  action  was  commeBced  In 
a  magistrate  court  to  recover  the  possession 
of  personal  property,  and  resulted  in  a  ver- 
dict and  Judgment  for  the  plaintiff.  Defend- 
ant appealed  to  the  circuit  court  on  several 
exceptions,  two  of  which  only  were  consid- 
ered by  the  circuit  Judge:  <1)  That  there  was 
no  evidence  to  establish  the  fact  that  a 
guardian  ad  litem  had  been  appointed  for  tbe 
plaintiff,  who  was  a  minor;  (2)  that  tbe  mag- 
istrate erred  In  holding  that  he  could  appoint 
a  guardian  ad  litem.  The  circuit  court  or- 
dered a  new  trial,  sustaining  said  exceptions. 
The  appeal  to  this  court  excepts  to  the  rul- 
ings, and  raises  the  further  point  that  tbe 
circuit  court  has  no  power  to  order  a  new 
trial  In  a  magistrate's  court 

We  hold  that  a  magistrate  has  power  to 
appoint  a  guardian  ad  litem  to  conduct  a 
suit  in  his  court  Section  136  of  the  Code  of 
Civil  Procedure  provides:  "When  an  infant 
Is  a  party  he  must  appear  by  guardian,  who 
may  be  appointed  by  the  court  in  which  tbe 
action  Is  prosecuted,  or  by  a  Judge  thereof," 
etc.  Section  88,  subd.  15,  provides  that  "tbe 
provision  of  this  Code  of  Procedure  respect- 
ing forms  of  actions,  parties  to  actions, 
•  •  •  shall  apply  to  these  [magistrates'] 
courts."  In  this  case  It  appears  that  tbe 
plaintiff,  preparatory  to  bringing  the  action, 
filed  with  the  magistrate  her  petition  in  the 
usual  form,  praying  that  J.  W.  McCaslan  be 
appointed  as  guardian  ad  litem  and  author- 
ized to  prosecute  said  action,  and  that  tbe 
magistrate,  by  order,  made  such  appointment. 
These  papers  were  before  the  magistrate,  and 
he  was.  bound  to  taite  notice  of  them,  whether 
they  were  specially  put  in  evidence  or  not 
Besides,  the  objection  raised  before  tbe  mag- 
istrate was  not  that  there  was  no  evidence 
of  the  appointment  of  said  guardian  ad  litem, 
but  that  tbe  magistrate  had  no  power  to  make 
the  appointment;  and  that  the  guardian  ad 
litem  Is  a  county  officer,  the  jailer,  and  can- 
not act  in  such  capacity.  The  magistrate 
properly  overruled  both  objections,  but  tbe 
form  of  the  objection  assumed  the  fact  that 
such  appointment  had  been  In  fact  made. 

We  do  not  doubt  the  power  of  the  circuit 
court  In  a  proper  case  to  order  a  new  li-Ial 
in  a  magistrate  court  on  appeal  therefrom. 
Article  5,  S  15.  of  the  constitution,  provides 
that  courts  of  common  pleas  shall  have  ap- 
pellate jurisdiction  of  inferior  courts,  etc.; 
and  section  368  of  tbe  Code  of  Civil  Proce- 
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dure  provides  that:  "Upon  hearing  appeal 
[from  magistrate]  the  appellate  court  shall 
glre  Judgment  according  to  the  Justice  of  the 
case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits.  In 
giving  Judgment,  the  court  may  afiSrm  or  re- 
verse the  Judgment  of  the  court  below.  In 
whole  or  In  part,  and  as  to  any  and  all  par- 
ties, and  for  errors  of  law  or  fact.  If  the 
appeal  Is  founded  on  an  error  in  fact  In  the 
proceedings  not  aCTecting  the  merits  of  the 
action  and  not  within  the  knowledge  of  the 
magistrate,  the  court  may  determine  the  al- 
leged error  of  fact  on  affidavit,  and  may  in 
its  discretion  Inquire  into  and  determine  the 
same  upon  examination  of  the  witnesses.  If 
the  defendant  failed  to  appear  before  the 
magistrate,  and  it  Is  shown  by  the  affidavits 
served  by  the  appellant  or  otherwise,  that 
manifest  Injustice  has  been  done,  and  be  sat- 
isfactorily excuses  his  default,  the  court  may 
in  its  discretion  set  aside  or  suspend  Judg- 
ment, and  order  a  new  trial  before  the  same 
or  any  magistrate  in  the  same  county  at  such 
time  and  place  and  on  such  terms  as  the  court 
may  deen;  proper.  Where  a  new  trial  shall 
be  ordered  before  a  magistrate,  the  parties 
must  appear  before  him  according  to  the  or- 
der of  the  court,  and  the  same  proceedings 
most  thereupon  be  had  in  the  action  as  on 
the  return  of  a  summons  personally  served." 
In  the  case  of  Green  v.  Commissioners,  27  S. 
C.  d,  2  8.  E.  618,  the  question  was  raised,  but 
not  decided,  whether  a  circuit  Judge  could  or- 
der a  new  trial  in  the  inferior  court  except  In 
a  case  of  default,  under  section  368  above; 
and  in  the  case  of  Miller  v.  Schmidt,  20  S. 
C.  588,  it  would  seem  that  the  court  thought 
that  section  368  applied  only  to  a  case  of  de- 
fault, but  in  that  case  a  petition  was  made 
in  the  circuit  court  without  notice  for  a  new 
trial,  and  that  was  quite  sufficient  to  sustain 
the  refusal  of  the  court  to  grant  a  new  trial. 
The  doubt  thus  suggested  as  to  the  point  now 
made  was,  however,  removed  by  the  case  of 
Dn  Bose  y.  Armstrong,  29  S.  C.  290,  6  S. 
E.  9S4.  In  that  case,  which  was  an  action 
of  claim  and  delivery  of  personal  property, 
npon  a  trial  of  the  Issues  the  Jury  rendered 
a  verdict  for  plaintiff,  by  which  the  Jury 
"found  the  mule  for  the  plaintiff  npon  the 
payment  of  thlrty-flve  dollars  to  the  defend- 
ant." The  trial  Justice,  npon  motion,  struck 
out  of  the  verdict  the  words  "npon  the  pay- 
ment of  thlrty-flve  dollars  to  the  defendant" 
as  surplusage,  and  Judgment  was  entered  up- 
on the  verdict  thus  altered.  Upon  appeal  the 
circuit  court  ordered  a  new  trial.  One  of  the 
exceptions  taken  to  the  order  of  the  circuit 
court  was  that  he  erred  In  ordering  a  new 
trinL  This  court  affirmed  the  Judgment,  say- 
ing: "Section  368  of  the  Code,  under  which 
his  honor  Judge  Witherspoon  acted,  is  very 
broad.  It  provides  that  in  cases  of  appeal 
from  trial  Justices'  courts  the  appellate  court, 
npon  bearing  the  appeal,  shall  give  Judgment 
according  to  the  Justice  of  the  case,  without 
regard  to  technical  errors  and  defects  which 


do  not  affect  the  merits.  Whatever  may  have 
been  the  intention  of  the  Jury,  the  verdict  i» 
not  in  accordance  with  the  form  specified  Id 
the  Code  in  actions  of  claim  and  delivery  of 
personal  property,  nor  was  It  In  such  form 
as  the  court  could  so  correct  or  amend  as  to' 
bring  It  In  form.  And  it  appears  to  us  that 
his  honor  reached  the  right  conclusion,  to  witr 
that  the  case  should  go  back  for  a  new  trial." 
This  was  an  express  holding  that  the  circuit 
court  could  order  a  new  trial  In  a  magistrate 
or  trial  Justice  court,  under  section  368,  in  a' 
case  which  was  not  a  default  case.  This,  we 
think,  is  a  correct  conclusion.  The  general 
appellate  Jurisdiction  conferred  on  circuit 
courts  by  the  constitution  and  the  statute  nec- 
essarily includes  the  power  to  grant  a  new 
trial  before  the  magistrate  in  a  proper  case. 
The  statute  does  not  undertake  to  abridge 
such  right  in  any  express  terms.  On  the  con- 
trary, the  right  Is  recognized  expressly.  The 
last  sentence  of  section  368  applies  as  well 
to  the  first  part  of  the  section  authorizing 
"Judgment  according  to  the  Justice  of  the 
case,"  as  it  does  to  that  portion  of  the  sec- 
tion relating  to  Judgments  by  default  Tbe 
term  "new  trial"  is  not  strictly  applicable  ex- 
cept in  cases  where  issues  had  been  Joined; 
and  it  would  be  a  remarkable  construction 
to  limit  the  regulations  as  to  new  trials  to 
Judgments  by  default,  to  which  the  term  does 
not  apply  in  strictness,  and  exclude  such  reg- 
ulations in  reference  to  trial  actually  had,  to- 
which  the  terms  properly  apply;  and  this, 
too,  in  the  absence  of  any  language  clearly 
expressing  such  Intent.  In  this  case,  how- 
ever, it  was  not  proper  to  grant  a  new  trial 
before  the  magistrate  upon  the  grounds  so 
considered.  On  examining  tbe  case  we  find 
that  the  circuit  court  failed  to  consider  the 
exception,  which  was  "that  the  verdict  is  con- 
trary to  the  evidence  of  the  case,  proof  show- 
Ing  that  title  to  property  then,  and  bad  al' 
ways  been,  vested  In  tbe  defendant,  and  that 
he  bad  not  parted  with  the  same  for  value 
or  otherwise."  This  exception  hivolved  the 
merits,  and  ought  to  have  been  considered  by 
the  circuit  court  before  ordering  a  new  trial. 
As  this  court  has  no  Jurisdiction  to  pass  upon- 
that  question,  we  deem  it  proper  that  the 
cause  be  retained  in  the  circuit  court  for  tbe 
purpose  of  considering  the  same. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  tbe  cause  remanded  to  that  court 
to  consider  the  appeal  from  the  magistrate  on 
said  exception. 


WALTERBOBO  &  W.  RT.  CO.  t.  HAMP- 
TON &  B.  B.  &  LUMBER  CO. 

(Supreme  Court  of  South .  Carolina.     July  5, 
1902.) 

ACTION  ON  CONTRACT— NONStJIT—EVIDENCH. 

1.  Where,  In  an  action  on  a  written  con- 
tract, a  letter  and  a  telegram  were  introduced 
tending  to  show  assent  by  one  of  th*  con- 
tracting parties  to  the  contract,  it  was  error  t» 
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grant  a  nonsuit  on  the  ground  that  there  waa 
no  evidence  in  writing  of  such  assent. 

2.  Where  the  pleadings  in  an  action  on  a  con- 
tract do  not  raise  any  issue  as  to  the  perform- 
ance of  certain  conditions  in  the  contract,  a 
nonsuit  for  failure  to  prove  the  performance  of 
such  condition  was  erroneous. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  county;  Watts,  Judge. 

Action  by  Walterboro  &  Western  Railway 
Company  against  Hampton  &  Branchville 
Railroad  &  Lumber  Company.  From  an  or- 
der granting  nonsuit,  plaintiff  appeals.  Re- 
versed. 

Howell  &  Gmber,  for  appellant  Jas.  W. 
Moore,  for  appellee. 

GARY,  A.  J.  The  appeal  herein  Is  from  an 
order  of  nonsuit  granted  on  the  growid  that 
no  evidence  was  Introduced  of  the  written  as- 
sent to  the  contract  on  the  part  of  the  Green 
Pond,  Walterboro  &  Branchvllle  Railway 
Company.  The  first  and  second  paragraphs 
of  the  complaint  allege  the  corporate  ex- 
istence of  the  plaintiff  and  defendant;  the 
other  allegations  of  the  complaint  are  as  fol- 
lows: "(3)  That  on  the  5th  day  of  January, 
A.  D.  1897,  the  plaintiff  and  the  defendant 
entered  Into  another  contract,  whereby  the 
defendant,  upon  sufficient  consideration,  con- 
tracted and  agreed  to  and  with  the  plaintiff 
to  furnish  for  shipment  over  the  railroad  of 
the  plaintiff  during  the  continuance  of  such 
contract  not  less  than  600,000  feet  of  lumber 
per  month.  (4)  That  said  contract  went  Into 
effect  and  became  operative  on  the  25th  day 
of  March,  1897,  and  has  been  In  full  force 
and  effect  ever  since  that  time.  (5)  That  the 
defendant  has  failed  and  neglected  to  furnish 
for  shipment  over  the  railroad  of  the  plaintiff 
600,000  feet  of  lumb»  per  month  for  the  first 
three  months  under  said  contract,  commen- 
cing on  the  2Sth  day  of  March,  1897,  and  end- 
ing on  the  25th  day  of  June,  1897,  the  defend- 
ant haying  furnished  for  shipment  over  the 
railroad  of  the  plaintiff  during  the  said  period 
of  three  months  only  1,039,216  feet  of  lumber. 
(6)  That  the  plaintiff  was  to  be  paid  as  Its 
proportion  of  the  freight  charges  for  hauling 
and  transporting  said  lumber  the  sum  of 
60i»/ioo  cents  per  thousand  feet;  that  the 
plaintiff's  costs  and  expenses  to  haul  and 
transport  the  said  lumber,  which  the  defend- 
ant failed  and  neglected  to  ship  for  the  said 
period  of  three  months,  would  have  been 
small  and  Inconsiderable,  amounting  to  not 
more  than  $50;  that  by  reason  of  the  defend- 
ant's failure  to  furnish  for  shipment  over  the 
railroad  of  the  plaintiff  600,000  feet  of  lum- 
ber per  month  for  each  of  said  three  months 
this  plaintiff  has  been  damaged,  to  Its  Injury 
4412.17." 

The  answer  of  the  defendant  admitted  the 
allegations  contained  In  the  first  and  second 
paragraphs  of  the  complaint,  but  denied  each 
and  every  other  allegation  thereof,  and  set 
up  the  following  defense:  "For  a  second  de- 
fense herein  denies  that  defendant  has  fur- 


nished for  shipment  over  the  railroad  of 
plaintiff  during  the  time  mentioned  in  com- 
plaint only  the  amoujit  of  lumber  specified  In 
complaint,  and  alleges  that  the  defendant  has 
furnished  for  shipment  over  the  said  railroad 
under  the  said  contract  100,000  feet  of  lumber 
per  month  during  the  time  mentioned  in  com- 
plaint" 

The  defendant's  attorney  served  the  follow- 
ing notice:  "Please  take  notice  that  at  the 
trial  of  each  of  the  three  causes  entitled  as 
above  the  defendant  will  introduce  certified 
copies  or  other  secondary  evidence  of  the  fol- 
lowing documents  and  instruments  in  writ- 
ing, in  case  you  fall  to  produce  for  evidence 
the  originals  thereof:  (1)  Articles  of  agree- 
ment between  the  Walterboro  and  Western 
Railway  Co.  and  the  Hampton  and  Branch- 
vllle Railroad  and  Lumber  Co.,  In  regard  to 
shipping  wares,  merchandise,  lumber,  and 
freights,  and  as  to  divers  other  matters,  dated 
January  5,  1897.  (2)  The  memorandum  of 
agreement  In  writing,  which  was  drawn  up 
previously  to  the  above-mentioned  agreement 
and  which  was  the  basis  of  the  said  above- 
mentioned  agreement  (?)  Letter  directed  to 
J.  R.  Stokes,  Esq.,  prestdmt  W.  '&  W.  Rail- 
road Company,  dated  at  Savannah,  Oa.,  Janu- 
ary 30,  1897,  and  signed  'F.  B.  Papy,  Genl. 
Freight  Agent,'  relating  to  matters  connected 
with  the  agreement  fl^t  above  named." 

The  contract  was  Introduced  in  evidence, 
and  marked  "Exhibit  A."  The  ninth  clause 
thereof  Is  as  follows:  "(9)  That  tliis  con- 
tract, being  first  assented  to  In  writing  by  the 
Green  Pond,  Walterboro  and  Branchvllle  Rail- 
way Co.  and  Charleston  and  Savannah  Rail- 
way Co.,  shall  go  Into  effect  Immediately  np- 
on  the  loading  of  the  vessel  chartered  by 
Campbell  &  Sbirer  to  be  loaded  at  Port  Royal, 
and  for  the  loading  of  which  the  party  of 
the  second  part  has  to  furnish  about  108,000 
feet  of  lumber,  and  shall  continue  In  full 
force  and  effect  subject  to  all  the  stipulations 
and  reservations  herein  contained,  for  a  peri- 
od of  eighteen  months  from  the  date  upon 
which  the  same  goes  Into  effect" 

The  record  contains  the  following:  "Coun- 
sel for  plaintiff  now  wishes  to  introduce  in 
evidence  a  letter.  Counsel  for  defendant 
stated  that  It  should  first  be  proved  that  Mr. 
Papy  has  the  position  he  signs  there,  and 
had  the  authority  to  make  this  assent 
Counsel  for  plaintiff  states  that  when  a  par- 
ty Is  served  with  notice  to  introduce  In  evi- 
dence a  certain  paper  he  cannot  be  required 
to  prove  the  execution,  nor  can  the  party 
who  requires  him  to  produce  it  object  to  it 
It  has  been  expressly  held  by  our  supreme 
court  and  is  the  law,  so  far  as  I  know.  In 
every  state.  They  have  glvoi  us  notice  to 
produce  these  papers,  and  I  offer  them  In  evi- 
dence. The  court  after  hearing  argument 
stated:  'After  hearing  those  authorities,  X 
am  Inclined  to  think  Mr.  Gruber  is  right  I 
will  allow  It  and  note  an  exception.  I  role 
that  a  paper  having  been  called  for  and  In- 
spected under  the  authorities,  I  am  Inclined 
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to  think  Mr.  Gruber  has  the  right  to  pro- 
dace  it  without  formal  proof.'  £>zhlbits  B 
and  C  lotroduced  In  evidence,  as  follows: 
'Plant  System,  Savannah,  Ga.,  Jany.  30th, 
1897.  J.  R.  Stokes,  Esq.,  PresL  W.  W.  R.  R. 
—Dear  Sh::  Your  superintendent  banded  me 
the  agreement  between  the  W.  &  W.  R.  R. 
and  the  H.  B.  R.  R.,  and  stated  that  they 
Tcere  ready  to  execute  It  as  soon  as  Mr. 
Mauldin  was.  As  I  told  you  personally, 
there  are  many  matters  embraced  In  the 
agreement  that  this  system  or  the  C.  &  S. 
By.  should  not  be  a  party  to.  They  relate 
entirely  to  matters  local  between  yourselves. 
The  C.  &  S.  Ry.  is  only  interested  in  that 
agreement  so  far  as  it  relates  to  the  rates  of 
freight  and  divisions  of  the  same.  I  am  au- 
thorized by  my  management  to  say  that  we 
approve  of  the  contract  so  far  as  it  relates  to 
any  matter  in  which  the  C.  &  S.  Ry.  is  a 
party,  and  that  yon  can  file  this  letter  with 
the  contract  as  a  part  of  the  same.  After 
yoa  have  executed  the  contract,  please  send 
me  a  copy.  Very  truly  yours,  F.  B.  Papy, 
Genl.  Freight  Agent'  To  J.  R.  Stokes,  Wal- 
terboro.  S.  C.  Subject:  Referring  to  my  let- 
ter handed  Mr.  Fincken  with  the  P.  and  B. 
contract,  the  C.  &  8.  and  G.  P.,  W.  &  B.  Ry. 
Co.  agree  to  be  bound  by  this  contract  as  per 
yonr  telegram;  which  was  the  object  of  this 
letter.    F.  B.  Papy.' " 

There  is  testimony  to  the  effect  that  the 
plaintiff  and  the  defendant  commenced  to  op- 
erate under  said  contract  on  the  25th  day 
March.  1897.  The  following  appears  in  the 
Rcortl:  "Plaintiff  rests.  Gen.  Moore,  for  de- 
fendant: At  this  stage  -we  move  for  a  non- 
suit. The  plaintiff  rests  bis  case  on  this  con- 
tract. There  is  a  clause  in  this  contract 
which  provides— it  is  the  ninth  clause— that 
Iiefore  it  shall  go  into  effect  It  must  be  first 
assented  to  in  writing  by  the  Green  Pond, 
Walterboro  and  BranchvUle  Railway  Co.  and 
the  CSiarleston  and  Savannah  Railway  Co. 
That  is  a  provision  of  the  contract  It  is 
the  condition  precedent,  and  until  that  con- 
dition precedent  is  satisfied  the  contract  can- 
not go  into  force.  The  plaintiffs,  in  proving 
their  contract  are  obliged  to  prove  the  assent 
of  the  Charleston  and  Savannah  Railway  Co. 
and  by  the  Green  Pond,  Walterboro  and 
Brancbville  Bailroad  Co.  They  have  at- 
tempted to  do  that  by  the  evidence  they  have 
rabnoitted,  and  I  submit  they  have  not  prov- 
ed the  assent  in  writing  which  they  should 
bare  proved.  The  assent  of  a  corporation 
can  be  proved  by  the  duly  accredited  and  au- 
thorized agents  of  the  corporation,  and  it  ii 
the  business  of  the  party  proving  the  assent 
to  show  that  they  are  the  duly  accredited 
agents  of  the  corporation  by  some  act  show- 
ing that  the  particular  individual  who  claims 
to  have  acted  in  making  the  contract  had 
the  power  to  make  the  contract.  I  submit 
fnrtber,  that  the  letter  of  Mr.  Papy  is  dated 
January  80,  '87,  and  the  contract,  by  Mr. 
Fincken's  testimony,  was  not  signed  until 
the  15th  of  March  following;  so  that  at  the 
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time  that  assent  was  made  there  was  no 
contract  in  existence.  Mr.  Gruber  argued  in 
opposition  to  the  motion,  contending  that  the 
assent  of  the  Green  Pond,  Walterboro  and 
Branchville  Co.  had  been  shown,  that  the  ex- 
istence of  the  contract  was  admitted,  and  the 
proof  showed  that  the  parties  bad  operated 
under  its  terms;  that  the  telegram  showing 
such  assent  was  in  evidence,  but  if  not  prop- 
erly proved,  then  he  asked  to  be  allowed  to 
offer  such  proof.  The  Court:  A  motion  is 
made  for  a  nonsuit  on  the  grounds  stated  by 
Gen.  Moore.  I  think  I  will  have  to  g^nt  the 
nonsuit  on  this  ground:  That  this  contract 
shows  that  it  must  be  assented  to  in  writing 
by  the  Green  Pond,  Walterboro  and  Branch- 
ville Railroad  Co.,  and  there  is  nothing  to 
show  that  they  did.  There  is  sufficient  tes- 
timony to  go  to  the  Jury,  in  my  opinion,  that 
the  Charleston  and  Savannah  Railway  Co., 
by  parties  properly  authorized—  There  is 
enough  testimony  to  go  to  the  Jury  that  it 
has  assented;  and,  if  there  was  any  way  in 
the  world  in  which  I  could  let  Mr.  Gruber 
prove  that  telegram,  I  would  let  him,  but  the 
mere  fact  that  Mr.  Stokes  got  the  telegram 
would  not  be  sufficient  They  would  have 
to  hunt  up  the  operator  to  prove  it  and  I 
cannot  delay  the  court  So,  on  the  ground 
solely  of  there  being  no  proof  before  me  at 
alt  that  the  Green  Pond,  Walterboro  and 
BranchvUle  Railroad  Co.  has  assented  in 
writing  to  the  contract  I  will  grant  a  non- 
suit They  rely  on  a  written  contract  here, 
and  I  grant  a  nonsuit  on  that  ground." 
Thereupon  his  honor  granted  an  order  of 
nonsuit  on  the  ground  Just  mentioned. 

It  will  not  be  necessary  to  consider  the  ex- 
ceptions in  detail.  It  will  be  observed  that 
the  presiding  Judge  did  not  rule  that  the  let- 
ter and  telegram  were  insufficient  evidence 
of  assent  in  writing  on  the  part  of  the  Green 
Pond,  Walterboro  &  Branchville  Railway 
Company  to  the  terms  of  the  contract.  On 
the  contrary,  it  appears  that  he  would  have 
ruled  that  they  were  sufficient  if  he  had  re- 
garded them  as  properly  before  the  court  for 
consideration.  The  record  discloses  the  fact 
that  the  letter  and  the  telegram  were  offered 
in  evidence,  and,  after  the  ruling  of  the  cir- 
cuit Judge,  were  introduced  in  evidence  as 
Exhibits  B  and  O.  They  were  therefore 
properly  before  the  court  for  consideration  at 
the  time  his  honor  granted  the  nonsuit;  and, 
as  they  tended  to  show  compliance  by  the 
Green  Pond,  Walterboro  &  Branchville  Rail- 
way Company  with  the  conditions  mentioned 
in  the  ninth  clause  of  the  contract  the  order 
of  nonsuit  was  erroneous. 

Furthermore,  by  reference  to  the  pleadings, 
it  will  be  seen  that  they  do  not  raise  the  is- 
sue as  to  the  performance  of  said  condition 
by  the  railroad  company  mentioned  in  the 
ninth  clause  of  the  contract;  and,  as  there 
was  testimony  tending  to  prove  all  the  alle- 
gations of  the  complaint  put  In  issue  by  the 
answer,  the  nonsuit  was  erroneous  for  this 
reason  likewise. 
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It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 


BAKER  T.  IRVINE  (two  caaea). 

BAKER  et  al.  v.  SAME. 

(Supreme  Court  of  South  Carolina.     Aug.  11, 

1902.) 

COSTS    ON    APPEAL. 

1.  Where,    for    sake    of    convenience,    three 

cases  were  heard  together,  and  the  papers  were 

entitled  in  the  names  of  the  parties  In  each 

case,  the  preyailing  party  may  tax  appeal  costs 

for  case  and  exceptions  and  argument  in  each 

case. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Gage,  Judge. 

Actions  by  J.  A.  Baker  and  by  W.  C.  Baker 
and  by  J.  A.  Baker  and  W.  C.  Baker  against 
W.  H.  Irvine.  B^om  judgments  for  plalntlfTs, 
defendant  appeals.    AfiSrmed. 

Carey  &  McCullough,  Adam  0.  Welburn, 
and  B.  M.  Shuman,  for  appellant  Blytbe  & 
Blythe,  for  respondents. 

JON^S,  J.  The  defendant  In  the  three 
above-entitled  actions  appeals  from  the  taxa- 
tion of  costs  as  allowed  by  the  circuit  court. 
The  clerk  of  the  court  had  taxed  one  set  of 
supreme  court  costs  for  the  three  cases,  viz. 
?10  for  making  and  serving  a  case  containing 
exceptions,  and  ?25  for  argument  In  the  su- 
preme court,  which  action  was  reversed  by 
the  circuit  court,  Hon.  Geo.  W.  Gage  presid- 
ing, who  held  that  costs  for  said  Items  should 
be  taxed  in  full  for  plaintiS  In  each  case. 
Appellant  contends  that  only  one  set  of  costs 
for  the  three  cases  should  be  allowed,  Inas- 
much as  only  one  case  containing  exceptions 
was  In  fact  served,  and  only  one  argument 
In  fact  made  In  the  supreme  court;  the  cases 
being  heard  together  and  the  papers  entitled 
as  above.  These  being  cases  at  law,  the  right 
of  costs  must  follow  the  result,  and  neither 
the  circuit  court  nor  this  court  is  at  liberty 
to  do  otherwise  than  enforce  the  strict  legal 
right  of  the  prevailing  party,  without  regard 
to  any  real  or  supposed  hardship.  The  costs 
allowed  were  In  conformity  with  the  statute. 
ITie  circuit  court  held,  as  a  matter  of  fact, 
that  the  three  cases  were  never  consolidated, 
and  In  law  could  not  have  been  consolidated, 
and  that  separate  judgments  were  rendered 
in  each  case  by  the  magistrate,  by  the  circuit 
court,  and  by  the  supreme  court  62  S.  C. 
293,  40  S.  E.  672.  This  being  so,  the  fact 
that  for  sake  of  convenience,  the  cases  were 
heard  together,  and  the  papers  were  entitled 
as  above,  would  not  constitute  the  three  cases 
one  in  fact  Each  case  being  separate  and 
distinct  the  "case  with  exceptions"  and  the 
"argument"  must  be  treated  as  made  in  each 
case.  Bogan  v.  Sprott  37  S.  0.  605,  16  S. 
E.  35. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


BWBANK  T.  BWBANK. 

(Supreme  Court  of  South  Carolina.     Aug.  11, 
1902.) 

UHITATIONS—FATUBNT— RENEWAL  OP  DEBT, 

1.  An  equitable  mortgage,  and  the  note  se- 
cured thereby,  barred  by  limitations,  are  re- 
vived, as  between  the  original  holders,  by  a 
payment  on  the  note. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Klugh,  Judge. 

Action  by  Amy  S.  Bwbank  against  Herbert 
B.  and  Arthur  L.  Ewbank  and  others,  and 
from  circuit  decree  Arthur  L.  Ewbank  ap- 
peals.   Modified. 

Oscar  Hodges  and  B.  A.  Morgan,  for  appel- 
lant   Stanyame  Wilson,  for  respondent 

JONES.  J.  In  this  action  for  partition  of 
real  estate,  a  controversy  arose  between 
above-named  defendants  involving  the  statute 
of  limitations.  Interposed  by  respondent 
against  a  claim  by  appellant  to  have  respond- 
ent's Interest  In  the  premises  applied  to  a  note 
due  by  respondent  to  appellant,  and  secured 
by  an  Instrument  conceded  to  be  an  equitable 
mortgage  of  respondent's  Interest  In  the  prem- 
ises. The  note  was  for  $S(X),  dated  February 
6,  1880,  payable  February  6,  1882.  credited 
with  $400,  May  13,  1882.  The  master  re- 
ported that  it  was  admitted  by  counsel  for 
Herbert  B.  Ewbank  that  the  note  Is  not  bar- 
red by  the  statute,  by  reason  of  the  payment 
of  $400  on  the  note,  May  13,  1882,  and  cer- 
tain admissions  or  acknowledgments  of  the 
debt  made  by  Herbert  Ewbank,  in  letters 
written  by  him  to  Arthur  Ewbank  in  the  year 
1899;  and  that  it  was  further  admitted  that 
as  the  testimony  showed  that  Herbert  Ew- 
bank was  at  the  time  of  the  last  payment  a 
nonresident  of  this  state,  and  has  remained 
continuously  absent  therefrom  since  that  time, 
the  statute  of  limitations  was  suspended,  and 
that  it  would  not  avail  him  as  to  the  note, 
under  section  121,  Code.  The  contention  was 
that  the  equitable  mortgage  given  to  secure 
the  note  was  barred.  The  master  reported 
against  this  contention  In  the  following  lan- 
guage: "The  question  thus  presented  Is  one 
of  some  dlfllculty  of  determination,  on  ac- 
count of  the  apparent  absence  of  any  direct 
adjudication  of  the  matter  by  our  own  courts. 
In  the  case  of  Nichols  v.  Briggs,  reported 
In  18  S.  C.  473,  it  was  held  that  although 
the  note  be  barred  by  the  statute,  that  the 
mortgage  given  to  secure  it  was  not  barred, 
and  could  be  enforced  within  20  years  from 
the  date  of  Its  execution.  The  court  In  this 
same  case,  quoting  with  approval  from  1  Hill, 
Mortg.  S  3,  used  the  following  language:  'A 
mortgage  being  given  as  a  security  for  a  debt 
the  general  rule  is  that  no  mere  change  In  the 
mode  or  time  of  payment  nothing  short  of  an 
actual  payment  of  the  debt  or  an  expressed  re- 
lease, will  operate  as  a  discharge  of  the  mort- 

V  1.  See  Ltmltatloa  ^  AcUona,  ToL  U.  Cent.  Dig. 
H  630.  648. 
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gage;  The  Uen  ISBts  as  long  as  tbe  debt' 
•In  equity,  a  mortgage  to  always  regarded 
merely  as  a  security  for  the  debt.  The  debt 
Is  the  principal  and  the  mortgage  an  Incident 
only.'  Section  1207,  2  Jones,  Mortg.  The 
same  author,  In  the  same  section,  used  the 
following  language:  'So  long  as  the  statute 
does  not  bar  a  recovery  on  the  note.  It  does 
not  bar  a  foreclosure  of  the  mortgage.  If, 
by  nonresldence  of  the  mortgagor,  time  be 
deducted  from  the  period  of  limitation,  so 
that  an  action  on  the  debt  is  not  barred, 
neither  la  an  action  to  foreclose  the  mortgage 
barred.'  It  seems  to  me  that  when  a  note 
and  mortgage  Is  barred,  and  when  a  subse- 
quent part  payment,  promise,  or  acknowledg- 
ment is  made,  that  it  renews  the  mortgage, 
so  far  as  It  affects  the  mortgagor's  Interests 
In  the  premises.  Section  1202,  1  Jones, 
Mortg."  The  master  was  reversed  by  the 
circuit  court  for  reasons  thus  stated:  "There 
Is  practically  but  one  question  raised  by  the 
exceptions,  and  that  is  whether  the  Instru- 
ment of  writing  given  as  security  to  the  above 
note  in  controversy  Is  barred  by  the  statute 
of  limitations.  The  master  rightly  holds  that 
said  writing,  under  the  authority  of  Bryce  v. 
Massey,  35  S.  C.  127,  14  S.  E.  768,  is  an 
equitable  mortgage,  and  that,  being  without 
seal.  It  was  barred  after  six  years.  Arthur 
V.  Screven,  39  S.  C.  77.  17  S.  E.  &40.  The 
note  secured  by  said  Instrument  matured  Feb- 
ruary 6,  1882.  Payments  were  made  on  It 
down  to  February,  1884,  after  which  no  pay- 
ment was  made  tmtil  May,  1892,  a  period  of 
more  than  eight  years.  It  to  conceded  that 
both  the  note  and  equitable  mortgage  were 
barred  at  the  date  of  the  last-mentioned  pay- 
ment, and  it  Is  also  conceded  that  said  pay- 
ment removed  the  bar  of  the  statute  as  to 
the  note.  Park  v.  Brooks,  38  S.  C.  300, 17  S. 
E.  22.  But  the  position  of  the  defendant  H. 
B.  Swbank,  as  set  forth  In  his  fifth  excep- 
tion, is  that  the  payment  on  the  note  made 
May  13,  1892,  was  a  new  promise,  made  for 
the  payment  of  the  debt  only,  and  not  a  prom- 
ise to  renew  a  security  previously  given  for 
the  debt'  It  seems  to  me  that  this  position 
must  be  sustained.  As  said  by  the  master, 
and  so  far  as  my  researches  go,  there  to  an 
apparent  absence  of  direct  adjudication  on 
this  point  by  our  court.  But  the  authorities 
cited  by  the  master  go  to  show  that  the  note 
and  mortgage  arc  regarded  as  separate  and 
distinct  evidences  of  securities  for  the  debt; 
so  much  so  that  where  the  note  Is  barred  and 
the  mortgage  not,  as  In  the  case  of  Nichols 
V.  Briggs,  18  S.  C.  473.  or  where  the  note  to 
void  for  alteration  and  the  mortgage  Is  not  so 
affected,  as  In  the  case  of  Plyler  v.  Elliott, 
19  S.  01  257,  recovery  may  still  be  had  on 
the  mortgage,  although  the  right  of  action  on 
the  note  is  lost  And  the  doctrine  to  well 
settled  that  where  the  principal  on  a  note  re- 
news It  by  a  payment  or  a  new  promise, 
whether  before  or  after  .the  bar  of  the  statute 


has  fallen,  such  renewal  does  not  bind  the 
surety.  Walters  v.  Kraft,  23  S.  O.  678,  65 
Am.  Rep.  44.  And  It  seems  that  such  new 
promise  does  not  revive  the  negotiability  of 
a  bill  or  note  originally  possessing  that  In- 
cident, but  only  revives  the  tmre  contract  to 
pay.  1  Pars.  Cont.  (6th  Ed.)  434.  So  that 
whether  the  mortgage  be  regarded  as  an  In- 
cident of  the  debt  or  as  a  contract  for  Its  se- 
curity or  payment  It  Is  not  revived  by  a  mere 
revival  of  the  note,  but  must  be  revived.  If 
revived  at  all,  by  an  explicit  contract  to  that 
effect." 

We  think  the  view  taken  by  the  master 
was  correct.  A  mortgage  Is  an  incident  to 
the  debt  It  secures.  It  follows  the  debt  when 
the  debt  is  assigned,  and  It  is  discharged  in 
whole  or  In  part  when  the  debt  Is  paid  in 
whole  or  In  part  It  would  seem  to  follow 
logically  that  the  legal  effect  of  a  payment 
upon  a  note  in  renewing  or  reviving  the  debt, 
or  preventing  the  bar  of  the  statute,  would 
also  apply  to  the  mortgage  as  Incident  there- 
to, certainly  as  between  the  original  parties. 
It  Is  true  that  in  this  state  a  payment  which 
prevents  the  bar  of  the  statute,  and  preserves 
or  renews  the  remedy,  is  or  Implies  a  new 
promise  to  pay  the  balance  due  upon  the  old 
debt,  which  should  be  alleged  upon  as  a  new 
cause  of  action.  Fleming  v.  Fleming,  33  S. 
C.  505,  12  S.  E.  257,  26  Am.  St  Rep.  094. 
This,  however,  does  not  separate  the  mort- 
gage from  the  debt,  which  is  the  same  debt 
In  a  new  form.  Such  new  promise  is  not 
substantially  different  from  a  renewal  or  sub- 
stantial obligation,  which  would  not  affect 
the  lien  of  a  mortgage  given  to  secure  the- 
original  debt  No  mere  change  In  form  of 
the  debt  secured  by  mortgage  will  Impair  the, 
Hen  of  the  mortgage.  Gibbes  v.  Railroad  Co., 
13  S.  C.  253;  Burton  v.  Pressly,  Cheves,  Eq.  1.  ' 
While  we  have  found  no  case  In  this  state  dl- 
rectly  deciding  the  point  in  controversy,  upon* 
principle  we  think  it  must  be  held,  with  ref- 
erence to  the  statute  of  limitations  and  as 
between  tlie  original  parties,  that  the  lien  of 
a  mortgage  exists  and  is  enforceable  so  long 
as  the  debt  which  it  secures  exists  and  to 
enforceable.  The  authorities  in  other  Juris- 
dictions sustain  this  view.  Schmucker  v. 
Slbert  18  Kan.  104,  26  Am.  Rep.  765;  Bottles 
V.  Miller  (Ind.  Sup.)  14  N.  E  732;  Murray  v. 
Emery  (111.)  58  N.  E.  328;  Harper  v.  Edwards 
(N.  C.)  20  S.  E.  393;  Kenaston  v.  Lorlg,  84 
N.  W.  323,  81  Minn.  464;  Johnson  v.  Johnson, 
81  Mo.  331.  See,  also,  19  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  289. 

The  defendant  Arthur  L.  Ewbank  Is  there- 
fore entitled  to  have  the  proceeds  of  the  sale 
of  Herbert  R  Ewbank's  Interest  in  said  land, 
or  so  much  as  may  be  necessary  to  satisfy  hto 
debt,  applied  to  said  debt  for  which  Judgment 
was  rendered  by  the  circuit  court 

The  decree  of  the  circuit  couit  Is  modified 
In  accordance  with  the  views  herein  an- 
nounced. 


Digitized  by  VjOOQIC 


196 


42  SOUTHEASTERN  BEPOBTSB. 


(S.a 


PORT  V.  SOUTHERN  RY. 

(Supreme  Conrt  of  South  Carolina.    Jnly  18, 
1902.) 

CARRIERS  —  LIABILITY    TO    PASSBNQBR  —  BX- 
EMPLARY  DAMAGES. 

1.  Plaintiff  purchased  a  ticket,  and  boarded 
a  mixed  train,  and  was  carried  near  his  des- 
tination, when  the  conductor  received  orders  to 
take  the  engine  back,  which  he  did.  Before  it 
returned,  plaintiff  walked  about  a  mile  to  his 
destination.  Held  that,  there  being  no  proof  of 
willfulness,  wantonness,  or  rudeness,  plaintiff 
wtts  not  entitled  to  exemplary  damages. 

Appeal  from  common  pleaa  circuit  court  of 
Lexing^ton  county;   Buchanan,  Judge. 

Action  by  James  C.  Fort  against  the  South- 
ern Railway.  From  judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

6.  T.  Graham  and  P.  H.  Nelson,  for  ap- 
pellant B.  L.  Abney  and  E.  M.  Thomson, 
for  appellee. 

JONES,  J.  The  appeal  herein  is  from  an 
order  of  nonsuit.  The  plaintiff,  having  pur- 
chased of  defendant  a  ticket  as  passenger  on 
the  morning  of  June  28,  1901,  boarded  de- 
fendant's train  at  Pelion  for  Columbia.  The 
train  was  a  freight  train,  with  a  combination 
passenger,  baggage,  and  express  car  attached. 
When  the  train  reached  Cayce,  a  station 
about  two  miles  from  Columbia,  the  conduct- 
or received  orders  from  the  company  to  take 
the  engine  back  to  Perry's  on  some  emergen- 
cy, the  nature  of  which  was  not  disclosed  In 
plalntlfTs  evidence.  Upon  receiving  this  or- 
der, the  conductor  side-tracked  bis  train  at 
Cayce,  and  told  plaintiff  and  another  passen- 
ger that  they  would  have  to  get  off  and  take 
another  train  to  Columbia,  as  he  had  to  go 
back.  Plaintiff,  being  informed  that  the  oth- 
er train  woold  not  go  to  Columbia  until  about 
6  o'clock  that  afternoon,  requested  to  be  tak- 
en back  to  Fellon,  which  the  conductor  de- 
clined to  do,  as  he  was  only  taking  back  the 
engine.  Plaintiff  applied  to  the  station  agent 
or  operator  at  Cayce,  but  he  did  not  make 
any  effort  to  procure  a  conveyance  for  plain- 
tiff to  Columbia,  and  plaintiff  failed  in  his 
^ort  to  hire  a  conveyance.  Thereupon  plain- 
tiff, with  the  other  passenger,  walked  from 
Cayce  to  the  bridge  at  Brookland,  about  one 
and  a  half  miles,  riding,  however,  about  a  half 
mile  of  tliat  distance  in  a  wagon  going  that 
way,  and  after  crossing  Brookland  bridge 
took  the  Columbia  street  car.  The  weather 
was  warm,  and  the  plaintiff,  unused  to  walk- 
ing much,  was  made  tired  by  his  walk  of 
about  a  mile,  and  was  worried  and  annoyed 
by  the  failure  of  defendant  to  transport  him 
to  Columbia.  The  said  train  reached  Colum- 
bia later  In  the  day,  and  plaintiff  returned 
home  on  defendant's  train  that  afternoon. 
There  was  some  evidence  tending  to  show 
that  when  the  engine  was  ordered  back  to 
Perry's  from  Cayce  the  railroad  authorities 
were  informed  that  there  were  two  passen- 

^  1.  See  Carrlen,  toL  >.  Cent.  Dig.  {  JOU. 


gers  on  board  for  Columbia.  There  was  no 
evidence  whatever  of  any  rudeness  or  Insult 
to  plaintiff  by  defendant's  agents.  Upon  this 
evidence  nonsuit  was  granted  on  the  ground 
tliat  the  action  was  for  willful  tort,  and  tliat 
there  was  no  evidence  to  show  any  wanton- 
ness or  willfulness  In  the  conduct  of  defend- 
ant. The  exceptions  relate  solely  to  the  ques- 
tion whether  there  was  any  evidence  tending 
to  show  a  willful  tort 

We  think  the  nonsuit  was  proper.  One 
who  boards  as  passenger  a  mixed  freight  and 
passenger  train  takes  passage  subject  to  the 
delays  incident  to  that  mode  of  conveyance. 
For  any  unreasonable  delay  considering  that 
mode  of  conveyance,  the  passenger  has  re- 
dress for  the  actual  damages  occasioned 
thereby;  and,  if  the  conduct  of  the  defendant 
company  Is  such  as  to  show  a  wanton  or  will- 
ful disregard  of  duty  to  such  passenger,  ex- 
emplary damages  may  be  awarded.  In  this 
case  the  only  question  being  as  to  exemplary 
damages,  and  there  being  no  evidence  tending 
to  show  any  wanton  or  willful  disregard  of 
defendant's  duty  to  plaintiff,  the  nonsuit  was 
proper. 

The  Judgment  of  the  circuit  court  Is  affirm- 
ed. 


Ex  parte  JETEB. 

STOKES  V.  JETER  et  aL 

(Supreme  Conrt  of  South  Carolina.     Jnly  14, 
1902.) 

ALIENA-nON  OF  B0MESTBAI>-8I0NATURBS. 

1.  The  provlBionB  of  Const.  189S,  art  3,  S  28, 
relating  to  homestead  exemptions,  and  prescrib- 
ing method  of  waiving  homestead  by  deed  or 
mortgage,  apply  only  to  homesteads  set  off 
since  the  adoption  of  the  constitution. 

2.  The  mortgage  of  a  homestead  assigned 
before  the  constitution  of  1895,  but  executed 
after,  does  not  require  the  signature  of  both 
husband  and  wife,  as  required  by  such  consti- 
tution, to  make  It  valid. 

Appeal  from  common  pleas  circolt  court  of 
Spartanburg  county;  Elugh,  Judge. 

Petition  by  Jno.  C.  P.  Jeter  in  case  of  Wm. 
T.  Stokes,  Jr.,  against  Luella  C.  and  J.  Cole- 
man Jeter.  From  order  dissolving  temporary 
injunction,  petitioner  appeals.    Affirmed. 

Carson  &  Scalfe,  for  appellant  Munro, 
Duncan  &  Sanders,  for  appellees. 

JONES,  J.  The  appeal  in  this  case  Is  from 
the  following  decree  of  Judge  Klugh,  which 
recites  the  facts:  "It  appears  that  In  1890 
a  homestead  in  the  premises  described  In  the 
complaint  In  this  cause  was  set  off  to  the 
defendant  Luella  C.  Jeter,  she  being  at  that 
time  a  married  woman.  In  1900  she  executed 
and  delivered  to  the  plaintiff  a  mortgage  over 
this  land,  and  at  the  February  term  of  the 
court  of  common  pleas  for  Union  county, 
1901,  Judgment  was  rendered  In  this  cause 
against  the  defendants  for  the  foreclosure  of 

1 1  Sea  HomeitaBd,  ToL  S,  Cent  Dig.  U  117,  ITS. 
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the  said  mortgage.  On  the  15th  day  of  Feb- 
ruary,  1901,  a  petition  was  filed  by  Jno.  C.  P. 
Jeter,  the  husband  of  the  defendant  Luella 
C.  Jeter,  setting  out  that  he  was  her  husband; 
that  the  land  described  in  these  proceedings 
had  been  set  off  as  a  homestead  to  Luella  O. 
Jeter;  that  she  had  mortgaged  this  land  to 
the  plaintiff,  bat  that  he  had  not  signed  this 
mortgage;  and  praying  that  the  master  for 
Dulou  county  be  restrained  and  enjoined 
from  selling  said  premises,  and  that  he  be 
made  a  party  to  said  cause,  and  be  allowed 
to  come  in  and  answer.  On  this  petition  his 
honor  Jndge  Townsend  granted  a  temporary 
injunction,  and  the  matter  comes  before  me 
on  a  motion  made  by  the  plaintiff  to  vacate 
and  set  aside  this  injunction.  After  hearing 
argument  I  am  satisfied  that  the  constitution 
of  1895  is  not  retroactive,  and  that  the  bus- 
band  has  no  such  rights  in  a  homestead  set 
off  to  a  wife  prior  to  the  adoption  of  this  con- 
stitution as  the  petitioner,  John  G.  P.  Jeter, 
now  claims.  I  am  therefore  of  opinion  that 
the  mortgage  from  the  defendant  Luella  C. 
Jeter  to  the  plaintiff  Is  good,  and  that  the  slg- 
natore  of  the  petitioner  is  not  necessary  to 
give  it  validity.  It  is  therefore  ordered  and 
adjudged  that  the  temporary  Injunction  here- 
tofore granted  by  his  honor  Judge  Townsend 
be,  and  the  same  is,  dissolved  and  set  aside." 
Appellant  excepts  to  this  order,  alleging  er- 
rors in  holding:  "(1)  That  the  mortgage  giv- 
en by  Luella  0.  Jeter  to  the  plaintiff  was  a 
good  and  valid  lien  upon  her  homestead.  (2) 
That  the  provisions  of  the  constitution  of  1886 
prescribing  method  of  waiving  homestead  by 
deed  or  mortgage  applied  only  to  homesteads 
set  off  since  the  adoption  of  the  constitution. 
(3)  In  dissolving  the  Injunction  granted  by 
Jndge  Townsend  without  giving  petitioner  an 
opportunity  of  establishing  the  facts  set  out 
hi  his  petition." 

We  find  no  error.  Constitutions,  like  stat- 
ntes,  must  be  construed  as  acting  prospective- 
ly, unless  a  contrary  Intent  appears  by  ex- 
press language  or  necessary  Implication.  No 
such  contrary  Intent  appears  In  article  3,  § 
28,  relating  to  homestead  exemptions.  Bank 
V.  Kohn,  52  S.  O.  124,  29  S.  E.  625.  The 
language  of  the  constltntlon  is:  "The  gen- 
eral assembly  shall  enact  such  laws  as  will 
exempt  •  •  •  a  homestead.  •  •  •  The 
title  to  the  homestead  to  be  set  off  and  as- 
signed shall  be  absolute  and  forever  dischar- 
ged from  all  other  debts  of  the  said  debtor 
then  existing  or  thereafter  contracted  except 
as  hereinafter  provided:  •  •  •  provided, 
furtber,  that  after  a  homestead  In  lands  has 
been  set  off  and  recorded,  the  same  shall  not 
be  waived  by  deed  of  conveyance,  mortgage 
or  otherwise,  unless  the  same  be  executed  by 
both  husband  and  wife.  If  both  be  living." 
The  homestead,  having  been  assigned  before 
the  adoption  of  this  constitution,  Is  not  af- 
fected by  the  provisions  restricting  alienation 
or  waiver  thereof.  The  facts  alleged  In  the 
petition  did  not,  therefore,  present  a  proper 
case  for  injunction,  and  In  such  case  it  was 


not  error  to  dissolve  the  temporary  injunc- 
tion. Cudd  V.  Calvert,  64  S.  C.  457,  32  S.  B. 
503. 

It  is  therefore  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 


SLOAN  V.  SEABOARD  &  R.  RT.  OO.  et  aL 

(Supreme  Court  of  South  Carolina.     July  5, 
1902.) 

NSaUQENCBS— PLBADINQ—DEMURRBR. 

1.  Where,  in  an  action  to  recover  for  per- 
sonal injuries,  two  or  more  acts  of  negli^nce 
are  alleged  as  contributine  to  the  injury,  the 
plaintiff  may  submit  his  whole  case  to  the  jury 
under  allegationa  of  one  cause  of  action,  with- 
out election,  under  Act  1808,  Code  Civ.  Proc. 
{  186a,  providing  that  where  two  or  more  acts 
of  negligence  are  set  forth  in  the  complaint  as 
causing  the  injury  the  party  was  not  to  be  re- 
quired to  elect  upon  which  he  shall  go  to  trial. 

2.  Where  a  demurrer  is  interposed  to  a  wholb 
complaint,  it  cannot  be  sustained  as  to  one  por- 
tion thereof  and  overruled  as  to  the  balance. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Gage,  Judge. 

Action  by  Thomas  Sloan  against  the  Sea- 
board &  Roanoke  Railway  Company,  the  Ra- 
leigh &  Gaston  Railway  Company,  as  lessees 
of  the  Georgia,  Carolina  &  Northern  Railway 
Company,  and  the  latter  company.  From  or- 
der sustaining  In  part  demurrer,  both  parties 
appeal.  Reversed  on  plalntifTs  appeal;  on 
defendants'  appeal,  affirmed. 

Wm.  N.  Graydon,  for  plaintiff.  Wm.  P. 
Greene  and  J.  L.  Glenn,  for  defendants. 


POPE,  J.  Both  parties  to  this  action  be- 
ing dissatisfied  with  the  order  made  by  his 
honor,  Judge  Gage,  in  passing  upon  the  de- 
murrer Interposed  by  the  defendants  to  the 
complaint,  that  said  complahit  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, have  appealed  from  said  order.  The 
complaint,  so  far  as  Its  first,  second,  and 
third  paragraphs  are  concerned,  stated  the 
residence  of  the  plaintiff  and  the  acts  of  In- 
corporation of  the  defendant  railways,  the 
first  two  of  whom  are  alleged  to  be  con- 
trolling and  operating  the  last,  the  Georgia, 
Carolina  &  Northern  Railway,  in  this  state. 
The  other  paragraphs  are  as  follows : 

"(4)  That  on  the  1st  day  of  April,  1901, 
the  plaintiff  was  in  the  employ  of  the  de- 
fendants in  the  mechanical  department  of 
the  said  defendants  at  their  shops  In  the 
city  of  Abbeville,  S.  C,  and  was  under  the 
direction  and  control  of  the  officers  of  said 
defendants,  and  it  was  a  part  of  the  plain- 
tUTs  duty  to  assist  in  moving  cars  from  one 
part  of  the  yard  to  another  part  when  order- 
ed by  those  In  authority. 

"(6)  That  on  the  1st  day  of  April,  1901,  the 
plaintiff  was  ordered  by  one  of  the  officers 
of  said  defendants  to  assist  the  switch  en- 
gineer to  move  a  ear  box  from  one  part  of 
the  yard  to  another,  and  in  pursuance  of 
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said  order  plaintiff  went  between  the  car  be 
was  ordered  to  more  and  tbe  car  attacbed 
to  tbe  engine,  and  opened  the  knuckle  of  tbe 
car  he  was  ordered  to  assist  in  moving,  and 
signed  tbe  engineer  to  come  back  and  make 
tlie  coupling.  The  engineer  attempted  to 
innkc  the  coupling,  but  owing  to  tbe  fact 
that  said  coupling  was  defective,  tbe  pin  in 
the  said  coupling  or  drawbead  being  broken, 
Miid  coupling  failed  to  work,  and  tbe  cars 
would  not  couple  together,  but,  Impelled  by 
the  force  with  which  the  engine  ran  against 
the  car,  the  said  car  ran  down  tbe  track  and 
was  about  to  run  off  the  switch.  The  plain- 
tiff then  waived  tbe  engineer  to  stop,  and 
went  after  tbe  car  to  apply  tbe  brake  and 
keep  said  car  from  running  off  the  switch. 
AVhen  plaintiff  was  about  halfway  across 
said  track  of  said  railroad  the  engineer  care- 
lessly, negligently,  and  with  grreat  force,  dis- 
regarding his  duty  in  the  premises,  and  well 
knowing  the  dangerous  position  in  which 
plaintiff  was,  unless  he  stopped  said  engine, 
ran  said  engine  back  with  great  force  and 
violence,  pinned  plaintiff  between  said  cars, 
dislocated  bis  blp,  bruised  him  Internally, 
and  Inflicted  great  and  permanent  Injury  up- 
on tbe  plaintiff. 

"(6)  That  by  reason  of  the  defective  ma- 
chinery as  aforesaid,  and  tbe  careless,  reck- 
less, and  negligent  conduct  of  the  engineer 
operating  said  switch  engine,  this  plaintiff 
was  mashed,  bruised,  his  hip  dislocated,  was 
made  ill  and  sick,  was  compelled  to  walk  on 
crutches  for  three  months,  lost  his  employ- 
ment, for  which  he  was  receiving  $23  per 
month,  suffered  great  pain,  and  has  been 
permanently  and  seriously  disabled,  to  bis 
damage  ?2,000. 

"(7)  That  by  reason  of  the  carelessness 
and  tbe  negligence  of  the  defendants  In  at- 
tempting to  move  a  car  with  a  broken  and 
defective  coupling  or  drawbead,  and  by  rea- 
son of  the  carelessness  and  negligence  of 
tbe  defendants'  engineer  in  operating  said 
switch  engine,  the  plaintiff  herein  was  In- 
jured in  tbe  manner  and  by  the  means  here- 
inabove set  forth,  to  tbe  damage  of  the 
plaintiff  In  tlie  sum  of  ?2,000." 

Tbe  demurrer  was  as  follows:  "Upon  the 
call  of  the  case  for  trial  tbe  defendants'  at- 
torneys interposed  an  oral  demurrer  to  the 
complaint  for  tbe  reason  that  It  did  not  state 
facts  suiOcient  to  constitute  a  cause  of  ac- 
tion, in  that  tbe  complaint  showed  on  its 
face  that  tbe  defective  appliances  of  the  de- 
fendant, alleged  and  set  forth  in  tbe  com- 
plaint, did  not  contribute  to  the  injury  of  tbe 
plaintiff  as  a  proximate  cause,  and  that  it 
further  appears  from  the  face  of  the  com- 
plaint that  the  alleged  injuries  of  the  plain- 
tiff were  the  result  of  the  negligence  of  a 
fellow  servant  of  the  plaintiff  engaged  In 
the  same  work  on  the  same  train  of  cars, 
which  fellow  servant  was  not  plaintiff's  su- 
perior ofllcer  or  the  agent  of  the  defendants, 
and  be  had  no  control  over  nor  direction  of 
tbe  plaintiff  at  the  time  of  tbe  alleged  neg- 


ligence, which  grounds  of  demurrer  were 
taken  down  by  the  stenographer." 

After  argument  tbe  circuit  judge  passed 
this  order:  "The  defendants  in  this  case  hav- 
ing interposed  a  demurrer  to  the  plaintiff's 
complaint  on  the  ground  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  the  complaint  shows  on  its  face 
that  the  alleged  defects  in  tbe  defendants' 
appliances  were  not  a  proximate  cause  of  the 
plaintiff's  alleged  injuries,  and  in  ttaat  tbe 
complaint  shows  on  its  face  that  tbe  alleged 
injuries  were  tbe  result  of  tbe  negligence  of 
a  fellow  servant  of  tbe  plaintiff  engaged  in 
the  same  work  on  the  same  train  of  cars, 
which  fellow  servant  was  not  plalntlfTs  sn- 
perior  officer  or  the  agent  of  the  defendants, 
and  who  had  no  control  over  or  direction  of 
the  plaintiff  at  the  time  of  the  alleged  negli- 
gence, after  argument  of  counsel  I  hold  that 
so  much  of  the  demurrer  as  relates  to  tbe  al- 
leged defects  in  defendants'  appliances  sbould 
be  sustained,  and  that  so  much  thereof  as  re- 
lates to  tbe  negligence  of  the  fellow  servant 
be  overruled;  my  ruling  being  that  the  ques- 
tion whether  one  party  sustains  to  another 
the  relation  of  fellow  servant  is  a  mixed  ques- 
tion of  law  and  fact,  which  must  be  settled 
by  the  verdict  of  the  jury." 

Plaintiff's  exceptions  were  as  follows:  "(1) 
Because  bis  honor  erred  in  sustaining  so 
much  of  defendants'  demurrer  as  related  to 
the  defective  appliances,  it  being  respectfully 
submitted  that  a  plaintiff  has  tbe  right,  under 
the  act  of  1888,  now  section  186a  of  tbe  Code 
of  Olvil  Procedure,  to  set  out  as  many  causes 
of  action  as  be  pleases,  and  cannot  be  re- 
quired to  elect  on  which  be  shall  go  to  trial, 
but  shall  have  the  right  to  submit  bis  whole 
case  to  the  jury,  under  tbe  instruction  of  tbe 
court.  (2)  Because,  the  demurrer  having  been 
Interposed  as  a  whole,  bis  honor  sbould  have 
overruled  the  demurrer,  as  said  demurrer  was 
on  the  ground  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action;  and  If  the  complaint  stated  any  cause 
of  action  tbe  entire  demurrer  should  have 
been  overruled.  (3)  Because,  under  section 
186a  of  tbe  Code  of  Procedure,  the  defect  in 
the  machinery  having  been  stated  in  tbe  com- 
plaint as  contributing  to  the  injury,  it  was 
error  in  bis  honor  to  sustain  a  demurrer  to 
it." 

Defendants'  exceptions  are  as  follows:  "(1) 
Because  his  honor  should  have  held  that  the 
complaint  shows  on  its  face  that  the  alleged 
injuries  of  tbe  plaintiff  were  tbe  result  of  the 
negligence  of  a  fellow  servant  of  the  plaintiff 
engaged  in  the  same  work  on  the  same  train 
of  cars,  which  fellow  servant  was  not  plain- 
tiff's superior  officer  or  the  agent  of  tbe  de- 
fendants, and  who  had  no  control  over  nor 
direction  of  the  plaintiff  at  the  time  of  the 
alleged  negligences  resulting  in  the  alleged  In- 
jiuries,  and  sbould  have  held,  therefore,  that 
tbe  complahit  stated  no  cause  of  action 
against  the  defendants,  and  sbould  have  sus- 
tained the  demurrer  and  dismissed  the  corn- 
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plaint.  (2)  Because  bis  bonor  erred  In  bold- 
lug  that  tbe  question  of  fellow  servant  is  a 
mixed  question  of  law  and  fact,  to  be  passed 
upon  by  a  Jury,  and  In  overruling  the  demur- 
rer on  that  point,  when  he  should  have  held 
that  It  was  first  for  the  court  to  say  from  tbe 
facts  alleged  in  the  complaint  whether  one 
party  bears  to  another  the  relation  of  fellow 
servant;  and  that  it  is  further  for  tbe  court 
to  say,  as  a  matter  of  law,  whether  under 
tbe  given  state  of  facts  (the  allegations  of  the 
complaint)  a  cause  of  action  was  stated,  or 
whetber  any  negligence  Is  alleged  for  which 
the  defendants  are  liable.  (3)  Because  the 
allegations  of  tbe  complaint  in  this  case  show 
that  tbe  injuries  received  by  the  plaintiff 
were  tbe  result  of  the  negligence  of  tbe  de- 
fendants' switch  enghieer,  who  was  engaged 
in  tbe  same  department  of  work  as  the  plain- 
tiff and  upon  tbe  same  train  of  cars,  and  that 
the  said  switch  engineer  was  not  plaintiff's 
superior  officer,  nor  tbe  agent  of  the  defend- 
ants, bat  that  he  was  operating  the  said  en- 
gine and  train  of  cars  under  the  dhrectlon  of 
the  plaintiff,  and  had  no  control  over  nor  di- 
rection of  tbe  plaintiff,  and  bis  honor  should 
have  concluded,  as  a  matter  of  law,  that  tbe 
switch  engineer  was  the  plaintiff's  fellow 
servant,  for  whose  negligence  the  defendants 
were  in  no  wise  responsible  to  tbe  plaintiff; 
that  he  should  therefore  have  sustained  tbe 
demurrer,  and  dismissed  the  complaint." 

We  will  first  in  order  dispose  of  plaintiff's 
exceptions. 

Fii-st.  We  thlnlc  this  ground  of  exception 
well  taken.  Even  before  the  act  of  1898, 
now  section  186a  of  our  Code  of  CBvll  Pro- 
cedure, this  court  bad  pointed  out  in  Mew 
V.  Railway  Co.,  55  S.  C.  07,  and  32  S.  E.  830, 
that  when  the  allegations  of  tbe  complaint 
show  co-operating  causes  leading  to  the  re- 
sult Instead  of  any  cause  sufiicient  of  itself 
to  produce  tbe  result  such  acts  of  negligence 
might  very  properly  have  all  been  alleged 
In  a  single  cause  of  action.  "It  was  only 
when  the  alleged  acts  of  negligence  were  dis- 
tinct and  independent,  and  capable  severally 
of  producing  the  result  complained  of,  that  it 
was  necessary,  previous  to  the  act  (1898), 
that  each  of  said  acts  of  negligence  should 
be  stated  as  a  separate  cause  of  action.  But, 
where  the  act  complained  of  is  the  resultant 
cf  several  co-operative  acts  of  negligence, 
manifestly  the  cause  of  action  is  single."  In 
the  complaint  at  bar  tbe  resultant  is  tbe  in- 
jury to  the  plaintiff;  the  co-operating  causes 
thereof  are  tbe  defective  appliances  of  de- 
fendants for  coupling  tbe  cars  in  question, 
and  tbe  defective  car  put  in  motion  there- 
by, and  the  failure  of  switching  engineer  to 
heed  the  signals  of  plaintiff  to  stop  his  en- 
^ne,  and  the  reckless  disregard  of  bis  signal 
by  the  engineer,  by  carelessly,  negligently, 
with  great  force,  driving  his  engine  against 
the  car,  thereby  injuring  the  plaintiff.  It  is 
true  the  circuit  Judge  regarded  that  there 
were  two  causes  of  action  thus  stated  in  the 
complaint    However,  tbe  act  of  1808,  now 


section  180a  of  our  Code,  is  as  follows: 
"That  in  all  cases  where  two  or  more  acts 
of  negligence  or  other  wrongs  are  set  forth 
in  the  complaint  as  causing  or  contributing 
to  the  injury  for  which  such  suit  is  brought 
the  party  in  such  suit  shall  not  be  required 
to  elect  upon  which  he  shall  go  to  trial,  but 
shall  be  entitled  to  submit  bis  whole  case  to 
the  Jury  under  the  instructions  of  the  court 
and  to  recover  such  damages  as  he  has  sus- 
tained, whether  such  damages  arose  from 
one  or  another,  or  ail  such  acts  or  wrongs 
alleged  in  the  complaint"  And  tbe  terms 
therein  employed  seem  to  have  changed 
what  had  been  the  practice  in  tbe  circuit 
courts  as  recognized  by  this  court.  It  has 
been  held  that  in  those  cases,  where  confes- 
sedly two  causes  of  action  are  stated,  this 
new  act  requires  that  both  causes  shall  be 
submitted  to  the  Jury.  See  Bowen  v.  Rail- 
way Co.,  58  S.  0.  220,  36  S.  E.  591,  where 
the  court  held:  "The  acts  of  negligence  al- 
leged are:  (1)  Failure  to  comply  with  the 
statutory  requirements  as  to  signals;  (2) 
'causing  the  said  locomotive  and  train  of  cars 
to  approach  the  plaintiff  without  warning 
and  unexpectedly  to  him,  and  at  a  rapid  and 
high  rate  of  speed.'  Tbe  plaintiff,  under  the 
act  of  1898  (22  St.  at  Large,  p.  093),  entitled 
'An  act  to  re£:ulate  the  practice  in  the  courts 
of  this  state  in  actions  ex  delicto  for  dam- 
ages,' had  the  right  to  submit  to  the  Jury 
both  acts  of  alleged  negligence."  See,  also. 
Glover  v.  Railway  Co.,  57  S.  C.  234,  35  S.  E. 
510;  Proctor  v.  Railway  Co.,  61  S.  C.  184, 
38  S.  E.  351;  Appleby  v.  Railroad  Co.,  60  S. 
C.  48,  38  S.  E.  237.  This  exception  is  sus- 
tained. 

We  must  sustain  tbe  second  exception. 
The  demurrer  was  to  the  whole  complaint,  for 
its  failure  to  state  a  cause  of  action.  The 
circuit  Judge  overruled  the  demurrer  to  a 
I>art  of  the  complaint  and  sustained  it  as  to 
a  part  Under  exception  1  we  have  held  that 
tbe  complaint  only  stated  one  cause  of  ac- 
tion. Such  bdng  the  case,  under  the  author- 
ity of  Bulst  V.  Salvo,  44  S.  C.  143,  21  S.  E. 
615,  and  Lawson  v.  Gee,  57  S.  0.  502,  35 
S.  E.  750,  it  was  not  in  the  power  of  the 
circuit  judge  to  sustain  a  demurrer  to  a  part 
of  the  allegations  of  a  complaint  setting  out 
a  single  cause  of  action.  The  CX>de  provides 
a  different  remedy.  In  Bulst  v.  Salvo,  su- 
pra, this  court  held:  "A  demurrer  cannot 
be  sustained  which  is  good  only  as  to  some 
of  the  paragraphs  of  the  complaint  A  de- 
murrer, to  be  well  taken,  must  be  interpos- 
ed to  the  whole  complaint  or  to  one  of  its 
causes  of  action,  but  objection  to  irrelevant 
paragraphs  should  be  by  motion,  under  sec- 
tion 181  of  the  Code."  This  exception  is  sus- 
tained. 

Third.  This  exception  must  be  sustained 
by  reason  of  the  views  already  herein  ex- 
pressed in  passing  upon  exceptions  1  and  2. 

Let  us  now  consider  the  three  exceptions 
presented  by  the  defendant:  First  Inas- 
much as  this  exception  deals  with  only  that 
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part  of  plaintiff's  complaint  relating  to  the 
engineer  of  defendants'  train,  which  we  have 
already  held  was  only  one  of  the  co-operat- 
ing causes  contributing  to  plalntlfTs  Injuries, 
and  aa  we  have  also  held,  vinder  the  author- 
ity of  Bulst  T.  Salvo,  supra,  and  Lawson  ▼. 
Gee,  supra,  that  a  demurrer  could  not  be  sus- 
tained as  to  part  of  one  cause  of  action,  this 
exception  is  overruled.  Second.  The  forego- 
ing holdings  compel  us  to  overrule  this  ex- 
ception. Third.  We  must  overrule  this  ex- 
ception, In  view  of  our  holding  already  an- 
nounced in  this  case. 

It  is  the  Judgment  of  this  court  that  so 
much  of  the  circuit  court  Judgment  as  is  af- 
fected by  plaintiff's  exception  be  overruled 
and  reversed,  and  that  so  much  of  the  Judg- 
ment of  the  circuit  court  Judgment  as  is 
covered  by  the  exceptions  of  defendants  be 
affirmed. 


BOLT.  Clerk  and  Administrator,  y.   6BAT. 

(Supreme  Court  of  Sonth  Carolina.    Aug.  11, 
1902.) 

COSTS— LIQUIDATED   CONTRACT. 

1.  Where  a  note  was  renewed  by  payments 
at  Intervals  up  to  1892,  it  was  a  liquidated 
contract,  and  on  suit  thereon  the  prevailing 
party  has  the  right  to  tax  costs  on  fee  bill  in 
force  prior  to  Act  Dec.  22,  1892  (21  St  at 
Large,  p.  30),  relating  to  costs,  and  excepting 
liquidated  contracts;  the  allegation  of  a  new 
promise  since  that  date  being  only  an  allega- 
tion of  a  promise  to  pay  the  balance  due  on  such 
liquidated  contract  as  it  existed  at  the  time  of 
the  payment,  in  1882. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Gage,  Judge. 

Action  by  John  R  Bolt,  as  clerk  and  ad- 
ministrator, against  William  L.  Gray.  From 
the  Judgment,  plalnticr  appeals.    Reversed. 

Simpson  &  Barksdale,  for  appellant  Ball 
&  SimlilnB,  for  respondent 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  the  circuit  court  sustaining  the  action 
of  the  clerk  of  the  court  in  refusing  to  tax 
costs  in  favor  of  the  plaintiff  in  the  aljove- 
stated  action.  The  clerk  refused  to  allow 
plaintiff  costs  on  the  ground  that  the  suit  was 
brought  August  81,  1897,  after  the  passage  of 
the  act  of  December  22,  1892  (21  St  at  Large, 
p.  30),  which  repeals  attorney's  costs,  except 
as  to  causes  then  pending  or  existing  liquidat- 
ed contracts,  and  that  the  cause  of  action  in 
this  case  was  not  a  liquidated  contract  exist- 
ing at  the  time  of  the  passage  of  the  said  act 
The  complaint  alleged  the  execution  of  a  note 
by  defendant  to  Jane  Fleming  on  October  8, 
1882,  and  payments  thereon  each  year  there- 
after, except  1890,  of  specified  sums,  includ- 
ing a  payment  of  fS&,  October  1,  1891,  and  a 
payment  of  $50,  January  4,  1892.  The  fifth 
paragraph  of  the  complaint  is  as  follows: 
"(5)  TJiat  after  the  expiration  of  six  years 
from  the  date  of  maturity  of  said  note  the 
said  defendant  William  U  Gray,  on  the  7tli 


day  of  April,  18^,  paid  to  the  said  J.  H. 
Wharton,  as  administrator  as  aforesaid,  the 
sum  of  forty-foiu:  and  thirty-flve  one-hun- 
dredth ($44.35)  dollars  on  the  said  debt  and 
thereby,  in  consideration  of  the  moral  obli- 
gation resting  upon  him  to  do  so,  promised 
anew  to  pay  the  balance  due,  and  thereafter 
to  become  due,  as  principal  and  Interest,  upon 
the  said  debt"  The  theory  upon  which  the 
circuit  court  concurring  with  the  derk,  pro- 
ceeded, was  that  the  action  was  upon  the 
new  promise  based  npon  the  last  alleged  pay- 
ment and  not  upon  the  original  contract 
This,  we  think,  was  emKieous;  for  In  the  re- 
cent case  of  McBrayer  y.  Mills,  62  S.  C.  36, 
89  S.  E.  788,  it  was  held  that  the  allegation 
in  the  complaint  of  a  payment  made  by  de- 
fendant upon  the  note  described  within  six 
years  before  the  commencement  is  an  allega- 
tion that  defendant  has  done  an  act  from 
which  a  new  promise  is  implied  by  law.  In 
paragraph  4  the  c(Hnplaint  alleged  payments 
on  the  note  described,  October  1,  1891,  and 
January  4,  1892,  within  six  years  before  the 
action  was  commenced,  and  previous  to  the 
act  of  1892,  supra.  Since  a  debt  or  contract 
is  a  liquidated  contract  when  its  terms  and 
the  amount  due  are  certain,  the  complaint 
independent  of  the  fifth  paragraph  above,  al- 
leged upon  a  liquidated  contract  existing  at 
the  time  of  the  passage  of  the  act  of  1882, 
and  is  therefore  expressly  exempt  from  its 
operatloa  The  allegatlcm  In  the  fifth  para- 
graph of  the  complaint  does  not  destroy  the 
legal  effect  of  the  other  allegations  of  the 
complaint  At  most  the  only  effect  of  such 
allegation  is  to  make  the  complaint  not  only 
one  upon  a  liquidated  contract  existing  at  the 
time  of  the  passage  of  the  act  under  con- 
sideration, but  also  upon  the  new  promise 
made  April  7,  1893,  to  pay  the  balance  due 
upon  said  liquidated  contract  as  it  existed  at 
the  time  of  the  payment  made  January  4, 
1892. 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  case  remanded  for  taxation 
of  costs  in  conformity  with  the  conclusion 
herein  annoimced. 


cmr  COUNCIL  of  gbbbnvillh  t. 

MAULDIN. 

(Supreme  Court  of  South  Carolina.     Aug.  11, 
1902.) 

INJtTNCTION— ALTERATION  OP  STREET  GRADE 
—ASSESSMENT  OF  DAMAOES— ESTOP- 
PEL—DISSOLUTION— DAMAGES. 
1.  Complainant  in  action  to  restrain  defend- 
ant from  prosecuting  proceedings,  under  a  city 
charter,  to  secure  an  assessment  of  damages 
caused  by  the  alteration  of  the  street  grade, 
alleged  that  defendant's  proceedings  under  the 
statute  were  illegal  and  unauthorized,  and  that 
the  city  was  not  liable  to  make  compensation, 
and  that  the  change  of  grade  was  made  under 
an  act  which  did  not  provide  for  compensa- 
tion. Held,  that  the  injunction  was  properly  dis- 
solved, there  being  no  statement  of  any  fact  to 
bbow  that  the  city  was  not  liable,  and  the  de- 
nial Of  liability  being  simply  a  legal  conclu- 
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sion  unBiip^orted  bj  the  correct  legal  conclo* 
•ions  deducible  from  the  facts  stated. 

2.  Where  a  city  appointed  an  arbitrator  to 
assess  damages  to  a  lot  owner  on  the  altera- 
tion of  the  grade  of  a  street  under  its  char- 
ter, it  was  Mtopped  from  suing  to  enjoin  such 
proceedings  after  the  award,  although  it  denied 
its  liability. 

H.  Where  an  injnnction  is  dissolved,  the  case 
may  be  it^erred  to  ascertain  amount  of  damages 
nnder  injunction  bond. 

Appeal  from  common  pleaB  circuit  court 
Of  Greenyllle  county;  Klugh,  Judge. 

Action  by  the  dty  council  of  UreenvlUe 
against  W.  L.  Mauldln.  From  an  order  dis- 
solving an  Injunction,  plaintiff  appeals.  Af- 
firmed. 

B.  A.  Morgan  and  Carey  A  McCuUough, 
for  appellant  Mauldln,  Hubbell  &  Hayns- 
wortb  and  Parker  &  Patterson,  for  respond- 
ent 


JONES,  J.  The  complainant  in  this  case 
sought  an  injunction  to  restrain  defendant 
from  prosecuting  proceedings  begun  by  him, 
under  section  30  of  the  charter  of  the  city  of 
Greenrille  (19  St  at  Large,  p.  114),  to  secure 
an  assessment  of  damages  alleged  to  liave 
been  done  to  defendant's  property  by  the 
altering  and  lowering  the  grade  of  Main 
street,  in  said  city,  during  1895  and  1806. 
The  appeal  herein  is  from  an  order  at  Judge 
Klugb,  dated  June  29,  1901,  dissolving  the 
temporary  injunction  previously  granted  by 
bim  in  said  cause,  and  also  from  an  order 
of  tbe  same  Judge,  dated  August  10,  11N>1, 
dismissing  the  complaint,  and  referring  to 
the  master  to  ascertain  what  damages,  if 
any,  tbe  defendant  may  have  sustained  by 
reason  of  said  temporary  injunction.  The 
exceptions  to  l>otb  orders  are  numerous,  and 
w«  shall  not  undertake  to  follow  them  in 
detail,  but  will  consider  what  we  deem  the 
principal  and  controlling  points  involved. 

We  will  notice,  first,  whether  there  was 
error  in  dismissing  the  complaint  for  failure 
to  state  facts  sufficient  to  warrant  the  in- 
junction sought;  because,  if  the  complaint 
was  properly  dismissed  on  that  ground,  it  Is 
manifest  tliat  tbe  temporary  order  of  injunc- 
tion must  fall  also.  We  think  the  complaint 
was  properly  dismissed.  The  city  of  Ureen- 
▼iUe  is  liable  to  abutting  lot  owners  for  dam- 
ages sustained  by  reason  of  altering  the 
grade  of  Its  streets.  Paris  Mountain  Water 
Co.  T.  City  CouncU  of  GreenvlUe,  63  S.  O. 
82,  30  S.  E.  699.  Tbe  manner  of  assessing 
sucb  damages  or  compensation,  as  provided 
In  section  30  of  the  charter  of  Greenville,  is 
er elusive.  Garraux  v.  City  Council  of  Green- 
vlUe, 53  S.  C.  575,  81  S.  E.  597.  But  the 
statutory  tribunal  to  assess  compensation 
having  no  power  to  determine  the  right  to 
compensation,  and  having  power  only  to  fix 
the  amount  of  compensation,  a  court  of  eq- 
uity, upon  a  complaint  stating  facts  showing 
that  tbe  right  of .  the  lot  owner  to  claim  any 
damages  is  disputed,  may  restrain  or  sus- 
pend tbe  action  of  the  statutory  special  tri- 


bunal until  the  proper  court  baa  determined 
the  question  as  to  the  liability  to  make  com- 
pensation. Railway  Go.  v.  Ridlehuber,  38  S. 
C.  306,  17  S.  E.  24;  Cureton  v.  Railroad  Co., 
69  S.  C.  876,  37  S.  B.  914;  Glover  v.  Remley, 
62  S.  C.  52,  39  S.  E.  780;  Raih-oad  Co.  v. 
Burton,  63  S.  C.  348,  41  S.  E.  451.  Tested 
by  the  foregoing  principles,  the  complaint 
fails  to  make  a  case  Justifying  interference 
with  tbe  statutory  proceedings.  It  appears 
by  the  complaint  that  the  defendant,  Maul- 
dln, is  tbe  owner  of  certain  real  estate  front- 
ing on  Main  street  of  Greenville  for  about 
105  feet;  that  the  city  of  Greenville,  in  im- 
proving said  street,  has  lowered  the  grade 
thereof  to  an  average  depth  of  15  inches 
along  defendant's  premises;  that  section  30 
of  tbe  city  charter  provides  as  follows: 
"That  the  said  city  council  shall  have  power 
and  authority  to  close  all  such  roads,  streets 
and  ways  within  said  city  as  they  may  deem 
necessary,  by  sale  of  the  freehold  therein, 
either  at  private  or  public  sale,  as  they  may 
adjudge  best  for  tbe  interest  of  tbe  said 
city;  and  they  shall  have  power  and  author- 
ity to  lay  out  adopt,  alter,  widen  and  open 
all  such  streets,  roads  and  ways  as  they  may 
from  time  to  time  deem  necessary  for  the 
improvement  and  convenience  of  the  said 
city:  Provided,  that  the  owners  of  land  over 
which  any  such  road,  street  or  way  may 
pass,  and  any  person  damaged  by  the  closing 
or  from  the  altering  of  any  such  street,  road 
or  way,  shall  be  duly  compensated  therefor 
by  the  city  council;  and  whenever  any  road, 
street  or  way  is  to  be  laid  out  closed,  opened 
or  widened,  in  case  the  said  city  council  and 
tbe  owners  of  the  land  over  which  the  same 
shall  pass,  or  the  person  damaged  by  the 
closing  or  altering  as  aforesaid,  cannot  agree 
upon  the  amount  of  compensation  to  be  paid 
to  such  owner  or  persons,  the  same  shall  be 
assessed  by  three  commissioners  to  be  ap- 
pointed, one  by  the  city  council,  one  by  tbe 
land  owner  or  person  damaged,  and  the  third 
by  the  two  commissioners  thus  appointed; 
and  In  case  any  land  owner  shall  neglect  or 
refuse  to  appoint  a  commissioner  within  five 
days  after  notice  so  to  do,  then  the  chair- 
man of  tbe  board  of  county  commissioners 
of  the  county  of  Greenville  shall  appoint  a 
commissioner,  who,  with  the  one  appointed 
by  the  city  council,  shall  select  a  third  com- 
missioner: Provided,  that  either  party  may 
appeal  from  such  assessment  to  the  court  of 
common  pleas  for  said  county,  by  serving 
written  notice  of  such  appeal  upon  the  other 
party  within  five  days  after  such  assessment 
shall  have  been  made,  when  the  issue  of 
value  shall  be  submitted  to  a  Jury."  The 
complaint  further  shows  that  in  response  to 
the  defendant's  demand  for  arbitration  to  as- 
sess compensation,  under  section  30  above, 
for  alleged  damages  resulting  from  said  al- 
teration of  the  street  grade,  the  plaintiff  bad 
appointed  an  arbitrator  to  represent  said  city 
on  the  board  of  arbitrators;  but  at  the  same 
time  denying  its  liability,  and  giving  notice 
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that  it  did  not  walre  any  rights  it  might 
have  had  under  Its  charter  or  the  lawB  of 
the  state  by  entering  into  the  said  proceed- 
ing; that  a  majority  of  said  arbitrators  bad 
assessed  the  sum  of  |1,000  as  damages  to 
defendant;  that  both  sides  had  appealed 
therefrom  to  the  court  of  common  pleas,  in 
which  court  the  appeal  was  there  pending. 
The  thirteenth  allegation  of  the  complaint  is 
as  follows:  "Plaintill  denies  that  it  Is  lia- 
ble at  all  in  damages  to  the  defendant  by 
reason  of  the  improvements  hereinbefore 
above  referred  to,  out  of  which  alone  the 
-defendant  claims  to  have  been  damaged,  and 
alleges  that  its  liability  has  never  yet  been 
settled  by  any  tribunal  authorized  by  law 
And  having  jurisdiction;  and  that  section  30 
«f  the  act  of  1885,  under  which  the  defcud- 
iint  Is  proceeding,  provides  only  for  assess- 
ment of  damages  In  the  cases  therein  men- 
tioned, and  after  the  legal  liability  of  the 
plaintiff  has  already  been  established  before 
an  appropriate  tribunal,  which  plaintiff  al- 
leges upon  Information  and  belief  has  never 
yet  been  done."  The  fourteenth  allegation 
fltatea  that  defendant's  proceeding  under  the 
statute  is  illegal  and  unauthorized,  and  may 
result  In  serious  and  irreparable  Injury  to 
the  plaintiff  unless  enjoined.  In  all  this 
there  Is  no  statement  of  any  fact  showing 
that  the  city  of  Greenville  Is  not  liable  to 
make  compensation  under  Its  charter  to  the 
defendant,  but,  on  the  contrary,  the  legal 
conclusion  from  the  facts  stated  Is  that  the 
-said  city  is  liable  to  make  compensation,  un- 
der section  30  of  its  charter.  The  denial  of 
its  liability  in  the  complaint  Is  merely  the 
statement  of  a  legal  conclusion,  which  goes 
for  naught,  and  Is  not  only  supported  by, 
■but  Is  in  conflict  with,  the  correct  legal  con- 
clusions dedudble  from  the  facts  stated. 
The  complaint  further  alleges  that  the  lower- 
ing of  the  street  grade  was  made  by  the 
■city  council  pursuant  to  the  provisions  of  the 
act  of  December  22,  1891  (20  St.  at  Large,  p. 
1372),  which  does  not  provide  for  compen- 
sation; and  that  section  30  of  the  charter 
<19  St.  at  Large,  pp.  IOC,  114)  has  no  appli- 
cation; but  the  contention  based  upon  this 
—that  the  city  is  not  liable  to  make  compen- 
sation under  section  30— has  been  already  dis- 
posed of  In  the  case  of  Paris  Mountain  Wa- 
-ter  Co.  V.  City  Council  of  Greenville,  53  S. 
<:.  82,  30  S.  E.  COO. 

There  Is  another  reason  why  the  injunc- 
tion was  properly  dissolved,  and  the  com- 
plaint dismissed.  The  statutory  remedy  for 
securing  compensation  was  intended  to  be 
expeditious  as  wiell  as  exclusive.  When, 
therefore,  one  is  notified  of  proceedings  un- 
der the  statute,  and  conceives  that  he  Is  not 
liable  to  make  compensation,  or  that  the 
claimant  has  no  right  to  ask  compensation 
at  all,  he  must  move  promptly  to  have  the 
statutory  proceedings  stayed  or  suspended 
until  the  disputed  right  or  liability  to  com- 
pensation can  be  determined  by  a  court  hav- 
ing Jurisdiction.    To  this  end,  the  complaint 


should  clearly  set  forth  the  facts  wlilch  are 
relied  on  to  show  that  the  right  or  liability 
to  compensation  is  in  dispute,  and  should  in 
that  suit  seek  to  have  such  disputed  liability 
determined,  before  the  special  statutory  tri- 
buna'  to  fix  the  amount  of  compMisatlon  has 
acted.  Otherwise,  the  right  to  receive,  or 
the  liability  to  make  compensation,  must  be 
deemed  and  taken  as  conceded.  The  statu- 
tory tribunal  having  jurisdiction  to  fix  the 
amount  that  shall  be  paid  as  compensation, 
and  having  proceeded  to  a  determination 
without  intervention  from  a  court  of  equity, 
the  result  of  such  determination  cannot  be 
directly  or  indirectly  assailed  or  overthrown, 
except  by  appeal  in  such  special  proceedings 
as  provided  by  the  statute.  It  Is  of  no  avail 
whatever  for  one  with  notice  of  the  proceed- 
ings under  the  statute  to  content  himself 
with  denying  liability,  and  disclaiming  in- 
tention to  waive  any  right,  nevertheless  to 
sit  quietly  by,  and  permit  the  claimant  to 
secure  the  verdict  of  a  Jury  or  other  tri- 
bunal to  assess  the  amount  of  compensation, 
and  then  wake  up  to  the  Importance  of  en- 
Joining  or  suspending  the  statutory  proceed- 
ings on  the  ground  that  there  is  no  liability 
to  make  compensation.  He  must  himself 
take  timely  proceedings  to  test  the  disputed 
right  or  liability,  and  to  restrain  or  susp^id 
the  proceedings  under  the  statute,  before  the 
board  or  special  Jury  has  acted.  In  this 
case,  the  plaintiff  participated  in  the  special 
proceedings,  and  took  no  step  to  have  such 
proceedings  stayed  until  after  an  adverse  de- 
cision and  the  appeal  therefrom  by  the  plain- 
tiff. 

Having  dissolved  the  injunction,  there  was 
no  error  In  the  order  of  reference  to  ascer- 
tain the  damages  resulting  to  defendant  by 
reason  of  the  Injunction,  and  recoverable  un- 
der the  Injunction  bond;  such  practice  being 
In  accord  with  the  rule  approved  in  Hill  v. 
Thomas,  19  S.  C.  235.  All  exceptions  are 
overruled. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


MAULDIN  V.  CITY  COUNCIL  OP  GREEN- 
VILLE. 

(Supreme  Court  of  South  Carolina.     Aug.  11, 

1002.) 

ALTERATION  OP  STREET  QRADE-ASSESSMENT 
OF    DAMAGES— APPEAI.,— PROCE- 
DURE—INJUNCTION. 

1.  Under  Code,  §  286,  providing  that  in  con- 
demnation proceediugs,  it  a  different  dirertiOD 
be  not  given  by  the  court,  the  clerk  most  en- 
ter judgment  in  conformity  with  the  verdict, 
judgment  may  be  entered  on  the  verdict  of  a 
jury  on  appeal  from  assessment  by  arbitrators 
for  altering  grade  of  street  under  special  stat- 
utory proceedings  and  appeal  therefrom. 

2,  Where,  pending  condemnation  proceedings, 
a  city  brought  an  action  to  enjoin  their  further 
prosecution,  and  obtained  a  temporary  injunc- 
tion, which  was  dissolved  on  appeal.  It  is  prop- 
er to  continue  the  proceedings  on  the  appeal  in 
condemnation;  the  appeal  in  the  injunction  pro- 
ceedings not  continuing  the  same. 
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3.  Under  a  city  charter  proylding  that  either 
party  could  appeal  from  the  assessment  of  dam- 
ages on  changing  the  grade  of  a  street,  the 
court  need  not  add,  as  a  condition  to  such  ap- 
peal, that  the  notice  of  appeal  state  the  ground 
on  which  a  review  of  the  proceedings  would  be 
asked. 

4.  £ridence  of  a  mayor  of  a  city  that  a  cer- 
tain named  person  was  city  engineer  is  suffi- 
cient to  prove  that  he  held  such  office,  without 
the  ^oduction  of  the  written  appointment. 

5.  Right  to  compensation  of  abutting  property 
owner  for  altering  grade  of  street  does  not  de- 
pend upon  whether  his  buildings  had  been  orig- 
inally erected  with  reference  to  a  street  grade 
obtained  from  the  city  engineer. 

6.  Measure  of  damages  for  altering  grade  of 
street  is  the  difference  between  the  market 
value  before  and  after  the  alteration. 

7.  The  cost  of  lowering  the  floor  of  a  house, 
the  loss  of  tenants,  and  the  depreciation  in 
rental  value  of  property,  are  to  be  considered 
in  estimating  the  damages  for  changing  the 
grade  of  a  street. 

Appeal  from  common  pleas  circuit  court  of 
GreenTlUe  cotinty;  Klugb,  Judge. 

Statutory  proceeding  for  assessment  of 
damages  by  W.  L.  Mauldln  against  city  coun- 
cil of  Greenville.  From  Judgment  on  trial  of 
appeal  from  arbitrators'  assessment,  defend- 
ant appeals  on  following  exceptions: 

"(1)  Error  in  ordering  the  said  case  to  trial 
after  the  defendant  had  given  notice  of  Inten- 
tion to  appeal  from  the  order  of  his  honor, 
dissolving  the  temporary  Injunction  In  the 
case  of  City  Council  of  Greenville  v.  W.  L. 
Mauldln,  being  a  case  to  enjoin  the  plaintiff 
from  a  further  prosecution  of  this  proceeding 
until  its  appeal  In  the  case  of  city  council 
against  Hauldln  could  be  heard  and  deter- 
mined. (2)  Error  In  not  sustaining  defend- 
ant's motion  to  dismiss  plaintiff's  appeal  up- 
on the  ground  that  it  was  too  general  and  In- 
doflnlte.  (3)  Error  in  allowing  the  witness 
W.  L.  Mftuldiu  to  testify  that  G.  L.  Norman 
was  city  engineer  at  the  time  the  said  witness 
alleges  he  obtained  the  grade  of  the  sidewalk 
for  the  purpose  of  erecting  the  building  at 
the  comer  of  Main  and  Washington  streets, 
and  in  allowing  the  said  witness  to  testify 
that  the  said  G.  Ia  Norman  fixed  the  grade 
f<v  tbe  plaintiff  at  that  time;  It  being  re- 
spectfully submitted  that  the  records  of  the 
city  council  were  the  best  evidence  of  this 
fact,  and  there  was  no  testimony  going  to 
show  that  the  said  Q.  L.  Norman  had  au- 
thority from  the  city  council  to  establish 
grades.  (4)  Error  In  permitting  plaintiff's 
counsel  to  ask  the  witness  W.  L.  Mauldln  the 
fallowing  question,  over  objection  of  tbe  de- 
fendant: 'What  did  it  cost  yon  to  place  your 
property  In  tbe  same  relative  position  to  tbe 
street  after  the  change  of  grade  that  It  was 
before  the  grade  was  changed?'  and  allowing 
witness,  over  objection  of  defendant's  coun- 
sel, to  answer  the  question;  It  being  respect- 
fully submitted  that  the  measare  of  damages 
in  this  case  was  not  the  expense  which  the 
plaintiff  Incurred  In  lowering  the  floors  of  his 
bnildlng,  but  tbe  difference  In  the  market 

T  C  See  Eminent  Domain,  vol.  U,  Cent.  Dig.  f  gli. 


value  of  the  property  before  and  after  the 
change  of  the  grade.  (5)  Error  In  allowing, 
over  the  objection  of  defendant's  counsel, 
plaintiff's  counsd  to  ask  tbe  said  witness  the 
following  question:  Tell  the  Jury  what  you 
have  paid,  actually.  In  lowering  tbe  floors 
that  you  have  lowered;'  It  being  respectfully 
submitted  that  the  city  council  is  not  respon- 
sible to  the  plaintiff  for  tbe  money  that  he 
paid  in  actually  lowering  tbe  floors,  even 
though  It  be  responsible  In  damages  at  all; 
tbe  true  test  being  the  difference  in  the  mar- 
ket value  of  the  property  before  and  after 
the  alleged  alteration.  (6)  Error  In  allowing 
tbe  witness  W.  L.  Mauldln  to  testify  as  to  the 
contents  of  a  written  protest  which  he  claims 
to  bare  filed  with  the  defendant  before  the 
grade  was  changed;  It  being  respectfully  sub- 
mitted that  the  instrument  Itself  Is  the  best 
evidence  of  Its  contents,  and  Its  absence  was 
not  satisfactorily  accounted  for.  In  this  con- 
nection, error  In  not  striking  out  tbe  evidence 
of  the  witness  as  to  the  contents  of  said  pro- 
test. (7)  Error  in  allowing  the  witness  P.  T. 
Hayne,  over  the  objection  of  defendant's 
counael,  to  testify  that  "my  Idea  is  that  tbe 
property  was  damaged  In  value  just  whatever 
It  would  cost  to  bring  that  property  back  on 
the  grade;'  It  being  respectfully  submitted 
that  the  defendant  Is  not  bound  by  the  idea 
of  the  witness  as  to  the  measure  of  damages, 
although  sucb  Idea  be  consistent  with  the 
rules  of  law,  which  w«s  not  tbe  fact  In  this 
case.  (8)  Error  in  not  striking  out  the  tes- 
timony of  the  said  witness  P.  T.  Hayne  as 
to  the  property  of  Mrs.  E.  M.  Cleveland,  and 
tbe  ^ect  of  the  alteration  of  the  grade  upon 
tbe  said  property;  the  same  being  mere  bear- 
saj',  and  otherwise  Irrelevant  (9)  Error  In 
allowing  tbe  following  question,  over  objec- 
tion of  defendant's  counsel,  to  be  propounded 
to  the  witness  R.  Mays  Cleveland:  'Suppose 
you  had  a  tenant  In  there,  and  after  the  side- 
walk bad  been  lowered  yon  lost  the  tenant, 
would  it  be  easier  to  get  a  new  tenant  after  It 
was  cut  down  than  before  It  was  cut  down, 
getting  tbe  same  rent?'  Said  question  being 
entirely  hypothetical,  and  otherwise  incom- 
petent; tbe  true  measure  of  damage  being 
tbe  difference  In  the  market  value  of  the 
property  before  and  after  the  alteration.  (10) 
Error  in  allowing  the  witness  J.  H.  Haynes 
to  testify  as  to  what  he  charged  the  plaintiff 
for  lowering  the  fioors;  it  being  respectfully 
submitted  that  the  defendant  cannot  be  held 
responsible  for  such  cbarge.  (11)  Error  in 
not  ruling  out  the  following  question  pro- 
pounded to  the  witness  G.  B.  Carlisle,  de- 
fendant's attorneys  having  objected  to  the 
same:  'Suppose  that  Gov.  Mauldln  had  not 
made  those  new  steps,  but  had  left  It  just 
like  It  was,  and  If  you  had  to  get  boxes  to 
get  up  in  there,  would  you  have  stayed  there?* 
The  said  testimony  being  entirely  irrelevant, 
and  Its  only  effect  being  to  confuse  and  mis- 
lead the  jury.  (12)  Error  in  holding  compe- 
tent, over  objection  of  defendant's  counsel, 
the  following  question  which  was  pro]?ounded 
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the  witness  O.  B.  Oarlisle:  "Would  the  rental 
value  have  been  as  bigb  If  It  bad  not  been 
fixed  witb  the  new  steps?*  It  being  respeet- 
fuUy  submitted  tbat  tbe  said  question  was 
entirely  incompetent,  and  not  responsive  to 
tbe  question  of  damages,  as  contemplated  by 
tbe  cbarter  under  wbich  tbls  proceeding  was 
instituted.  (13)  Error  in  allowing  the  wit- 
ness Henry  Briggs  to  testify  as  to  wbo  was 
city  engineer  at  a  certain  time  in  the  history 
of  the  city;  it  being  respectfully  submitted 
that  this  was  a  matter  of  record,  and  tbe 
record  should  have  been  Introduced,  <x  Its  ab- 
sence satisfactorily  explained.  (14)  Error  in 
holding  competent,  after  objection  on  the  part 
of  defendant's  counsel,  the  following  ques- 
tion propounded  to  the  witness  T.  W.  Barr: 
'Would  it  be  an  advantage  for  tbe  city  to 
give  you  a  grade,  and  you  build  your  prop- 
erty according  to  that  grade,  and  tbe  city 
should  decide  to  change  the  grade,  and  come 
and  cut  it  down  two  feet,— would  that  be  an 
advantage  or  disadvantage?'  It  bdng  re- 
spectfully submitted  that  the  said  question 
had  no  relevancy  to  the  issue  of  damages  con- 
templated by  the  chartw,  and  was  otherwise 
incompetent.  (15)  Error  In  ruling  out  proof 
of  an  ordinance  of  the  city  of  Greenville  de- 
fining the  duties  of  tbe  city  engineer;  the 
said  ordinance  having  been  ratified  on  the 
7th  day  of  December,  1883,  and  being  tbe 
only  ordinance  vesting  the  city  engineer  with 
power  to  fix  grades.  (16)  Error  in  ruling  out 
an  ordinance  providing  for  a  special  assess- 
ment to  pay  for  street  Improvements,  ratified 
on  the  7th  day  of  February,  1803,  being  the 
ordinance  under  which  the  grade  in  front  of 
pialntlfTs  property  was  lowered.  In  this  con- 
nection, error  in  ruling  that  whatever  part  of 
the  ordinance  had  been  declared  unconstitu- 
tional could  not  go  in  evidence  now,  for  the 
reasons:  (a)  At  the  time  the  grade  of  this 
street  was  lowered,  the  said  act  and  ordi- 
nance had  not  been  declared  unconstitutional, 
but,  on  the  contrary,  had  been  declared  con- 
stitutional in  so  far  as  they  affected  side- 
wallis.  (b)  Tbe  fact  that  this  decision  ^as 
subsequenlJy  overruled  by  this  court  should 
not  operate  to  the  prejudice  of  the  defendant, 
or  subject  it  to  damage,  when,  at  the  time 
the  said  work  was  done.  It  was  acting  in 
obedience  to  legislative  authority  which  de- 
clared it  the  duty  of  this  defendant  to  grade 
the  said  sidewalk,  and  by  virtue  of  a  decision 
of  this  court  which  declared  the  said  act  con- 
stitutional in  so  far  as  it  affected  sidewalks, 
and  that  the  city  council  had  the  right  to 
charge  and  collect  as  against  the  abutting 
property  owners  two-thirds  of  the  costs  of  the 
said  Improvements.  (17)  Error  in  charging 
the  jury  that  the  charter  of  the  city  of  Green- 
ville provides  'that  where  a  person's  property 
is  injured  by  lowering  the  grade  about  bis 
property,  be  shall  be  compensated  for  it';  It 
being  respectfully  submitted  that  there  is  no 
such  provision  in  the  said  charter,  and  tbe 
work  in  question  was  not  done  imder  the 
charter,  but  under  act  of  1890.    (18)  Error  In 


charging  the  Jury,  If  yoa  think  tbat  tbe  low- 
erhig  of  the  grade  from  what  It  formerly  was 
has  left  his  property  in  such  condition  as  to 
leave  it  less  valuable  than  it  was  before,  then 
he  has  been  deprived  of,  either  In  the  loss  of 
tenants,  or  dimbiution  In  the  value  of  prop- 
erty, or  the  expense  that  he  has  been  put  to 
will  be  the  amount  of  compensation  which  be 
will  be  entitled  to  have  awarded  him.'  (a) 
It  appearing  in  this  case  that  the  work  was 
done  under  legislative  authority  In  good  faith, 
and  under  direct  sanction  of  a  decision  of  this 
court  which  held  tbat  the  city  council  had 
tbe  right  so  to  do,  and  which  act  not  only 
made  no  provision  as  to  damages,  but  allowed 
the  defendant  to  assess  two-thirds  of  the 
costs  of  tbe  said  improvements  upon  the 
abutting  property  owners,  thereby  recogni^ 
Ing  especial  benefit  to  the  said  property.  He 
should  have  charged  that  the  defendant  could 
not  be  held  responsible  for  damages  by  rea- 
son of  the  said  work  under  these  conditions, 
(b)  Even  If  the  defendant  was  liable  In  dam- 
ages, it  is  respectfully  submitted  that  tbe 
true  measure  of  damages  in  such  case  is  the 
difference  in  the  market  value  of  the  property 
before  and  after  the  said  alteration,  (c)  He 
should  have  submitted  to  the  Jury  the  ques- 
tion as  to  whether  or  not  tbe  alteration  and 
repairs  of  the  street  in  question  were  of  such 
a  character  as  would  entitle  the  property 
owner  to  compensation.  (19)  Error  in  not 
holding  tbat  tbls  work  was  done  under  Act 
1891  (see  20  St  at  Large,  p.  1372),  and  not 
under  the  charter,  which  act  makes  no  pro- 
vision for  damages,  and  plaintiff,  therefore, 
was  not  entitled  to  any  in  this  proceeding." 
AfBrmed. 

B.  A.  Morgan  and  Carey  &  McCuIlough,  toe 
appellant  Mauldln  &  Hubbard  and  Hayns- 
worth,  Parker  &  Patterson,  for  respondent 

JONES,  J.  This  is  a  special  proceeding  by 
W.  L.  Mauldln,  under  section  80  of  the  char- 
ter of  GreenviUe  city  (19  St  at  Large,  p.  114) 
to  secure  compensation  for  damages  to  his 
property  abutting  on  Main  street  of  said  city, 
resulting  from  the  lowering  of  the  grade  of 
said  street  The  board  of  arbitrators  ap- 
pointed pursuant  to  said  section  of  the  char- 
ts as  the  special  tribunal  to  assess  the 
amount  of  damages  awarded  Mauldln  $1,000 
as  damages.  Both  parties  appealed  to  the 
circuit  court,  and  the  issue  of  the  amount  of 
damages  was  submitted  to  a  Jury  under  in- 
structions from  the  court,  and  the  jury  found 
a  verdict  In  favor  of  the  plaintiff  for  $2,000. 
From  tbe  Judgment  entered  thereon,  <m 
motl<»  of  defendant  the  defendant  appeals 
upon  numerous  exceptions  set  out  In  the  case, 
and  herewith  reported. 

The  first  question  arises  on  resjMndent'a 
motion  to  dismiss  the  appeal  on  the  grounds: 
(1)  That  there  is  no  authority  tor  entering 
Judgment  upon  a  verdict  in  a  special  proceed- 
ing like  this;  and  (2)  that  there  is  no  right  of 
appeal  from  the  verdict  In  such  proceeding. 
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Whether  this  proceeding  be  deemed  an  ac- 
tion or  a  special  proceeding,  the  statute  pro- 
vides for  the  submission  of  the  Issue  to  a 
Jury  In  the  court  of  common  pleas.  Sectioa 
286  of  the  Code  provides  that,  If  a  different 
direction  be  not  given  by  the  court,  the  clerk 
must  enter  judgment  In  conformity  with  the 
verdict.  We  see  no  reason  why  Judgment 
may  not  be  entered  on  a  verdict  in  an  Issue 
In  this  form  of  proceeding  as  In  other  civil 
proceedhigs.  The  design  of  the  statute  was 
to  give  a  summary  and  expeditions  mode  of 
securing  compensation,  and  it  Is  not  at  all 
probable.  In  the  absence  of  specific  language 
Indicating  such  Intent,  that  the  statute  mere- 
ly Intended  the  verdict  of  the  Jury  In  the 
court  of  common  pleas  to  operate  merely  as 
an  award  upon  which  another  action  must 
be  brought  to  make  It  efCectlve.  The  entry 
of  Judgment  was  therefore  properly  made. 
If  the  party  In  whose  favor  the  verdict  Is 
does  not  enter,  or  cause  to  be  entered,  any 
Judgment  thereon,  the  other  party  desiring  to 
appeal  may  cause  Judgment  to  be  entered 
thereon,  as  In  this  case.  The  Judgment  Is 
one  from  which  an  appeal  may  be  talien,  as 
shown  In  the  case  of  Atlantic  Coast  Line  R. 
Co.  V.  South  Bound  R.  Co.,  57  S.  C.  321,  35 
S.  E.  553;  for,  if  the  proceeding  be  regarded 
as  an  action  removed  into  the  court  of  com- 
mon pleas  firom  an  Inferior  Jurisdiction,  an 
appeal  woold  lie  under  subdivision  1  of  sec- 
tion 11  of  the  Civil  Code  of  Procedure;  and. 
If  It  be  regarded  as  a  special  proceeding,  It  Is 
appealable  under  subdivision  8  of  the  same 
section. 

While  the  appeal  from  the  award  of  the 
arbitrators  was  pending,  and  before  trial  In 
the  circuit  court,  the  dty  council  of  Green- 
ville brought  an  action  against  W.  L.  Maul- 
dln  for  an  Injunction  to  restrain  the  further 
prosecution  of  the  special  proceedings,  and 
obtained  a  temporary  Injunction,  which  was 
dissolved  afterwards.  Before  the  trial  here- 
in, the  dty  council,  having  given  notice  of 
intention  to  appeal  from  the  order  dissolv- 
ing the  temporary  Injunction,  objected  to 
proceeding  with  the  trial  until  after  the  de- 
termination of  said  appeal  from  the  order  of 
dissolution.  This  was  overruled,  and  to  this 
ruling  appellant  excepts.  We  see  no  error 
In  this.  When  the  temporary  Injunction  was 
dissolved,  there  was  no  obstacle  to  proceed- 
ing with  the  hearing,  as  the  notice  of  Inten- 
tion to  appeal  from  the  order  dissolving  the 
temporary  Injunction  conld  not  operate  to 
restore  the  Injunction. 

The  second  exception  Imputes  error  In  not 
sustaining  defendant's  motion  to  dismiss 
plaintlfTs  appeal  from  the  decision  of  the 
arbittators  upon  the  ground  that  It  was  too 
general  and  indefinite.  The  same  might  be 
said  of  this  exception.  The  point  which  ap- 
pellant argues  under  this  exception  Is  that 
plaintiff's  notice  of  appeal  .stated  no  grounds 
upon  which  a  review  of  the  proceedings  be- 
fore the  arbitrators  would  be  asked.  In  the 
case  of  Atlantic  Coast  Line  R.  Co.  t.  Sooth 


Bound  R.  Co.,  57  S.  O.  917,  S5  S.  B.  653, 
it  was  held  necessary,  in  an  appeal  from 
condemnation  proceedings  for  right  of  way 
under  section  1747,  Rev.  St.,  that  the  grounds 
of  appeal  be  stated.  This,  however,  was  be- 
cause the  statute  giving  the  right  of  appeal 
expressly  required  "notice  of  the  intended 
appeal,  with  the  grounds  thereof,"  to  be 
served,  and  provided  for  the  submission  of  an 
issue  to  the  Jury  "If  the  court  shall  be  satis- 
fled  of  the  reasonable  sufficiency  of  the 
grounds."  The  statute  in  the  case  here  c(m- 
talns  no  such  requirements.  The  clause  of 
section  30  of  the  city  charter  relevant  to  this 
matter  is  as  follows:  "Provided,  that  either 
party  may  appeal  from  such  assessment  to 
the  court  of  common  pleas  for  said  county  by 
serving  written  notice  of  such  appeal  upon 
the  other  party  within  five  days  after  such 
assessment  shall  have  been  made,  when  the 
Issue  of  value  shall  be  submitted  to  a  Jury." 
The  court  was  correct  in  not  adding  a  con- 
dition to  the  appeal  and  submission  to  a  Jury 
which  the  statute  did  not  Impose. 

Exceptions  3  to  16,  Inclusive,  relate  to  rul- 
ings as  to  admissibility  of  testimony.  Ex- 
ception 3  imports  error  in  allowing  the  wit- 
ness W.  L.  Mauldin  to  testify  that  G.  L.  Kor- 
man  was  city  engineer  at  the  time  the  wit- 
ness said  he  obtained  the  grade  of  the  side- 
walk for  the  purpose  of  meeting  the  build- 
ings, and  in  allowing  the  witness  to  testify 
that  G.  L.  Norman  fixed  the  grade  for  the 
plaintiff;  the  objection  being  that  the  records 
of  the  city  council  were  the  best  evidence  of 
the  fact,  and  there  was  no  testimony  to  show 
that  G.  L.  Norman  had  authority  to  estab- 
lish grades.  It  appears  that  W.  L.  Mauldin 
was  mayor  of  the  city  at  that  time,  and  was 
in  a  position  to  know  who  was  oity  engineer. 
It  Is  not  always  necessary  to  prove  the  writ- 
ten appointment  of  ofllcers.  It  was  sufficient 
In  this  case  to  prove  that  the  officer  acted 
and  was  recognized  as  such.  Besides  this.  It 
appears  that,  later  In  the  testimony,  it  was 
shown  from  the  minute  book  of  the  city  coun- 
cil that  G.  L.  Norman  was  the  dty  engineer. 
But,  further,  such  testimony  was  Immaterial, 
as  plaintiff's  right  to  recover  conjpensatlon, 
and  the.  amount  of  his  compensation,  did  not 
depend  upon  whether  his  buildings  had  orig- 
inally been  erected  with  reference  to  a  street 
grade  obtained  from  the  city  engineer,  and 
in  this  view  it  was  immaterial  whether  the 
dty  engineer  bad  power  to  fix  grades  or  not. 

The  other  exception  as  to  rulings  as  to  the 
admisBlblllty  of  testimony  was  discussed  by 
appellant  only  in  so  far  as  the  testimony  re- 
lated to  the  measure  of  damages;  appellant's 
general  contention  being  that  the  rulings  re- 
ferred to  in  the  exceptions  violated  the  rule 
that  the  measure  of  damages  in  this  case  was 
the  difference  between  the  market  value  be- 
fore and  after  the  lowering  of  the  street 
grade.  Conceding  this  to  be  the  correct  meas- 
ure of  damages,  we  do  not  think  the  circuit 
court  erred  in  admitting  the  testimony  as  to 
the  costs  of  lowering  the  floors  of  the  build- 
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lugs  to  conform  to  the  street  grade,  or  as 
to  the  loss  of  tenants  In  the  event  such 
changes  In  the  bnlldlngs  were  not  made.  The 
market  value  of  property  depends  very  large- 
ly and  usually  upon  Its  rental  value,  and  the 
rental  value  would  largely  depend  npon  the 
convenience  of  Ingress  and  egress  for  custom- 
ers, and  the  handling  of  wares  and  merchan- 
dise, and  this  would  be  much  afTected  if  the 
sidewalk  and  street  grade  were  materially 
below  the  floors  and  entrances  of  the  store 
buildings.  These  were  but  elements  or  fac- 
tors wWch  would  ordinarily  enter  Into  a  cor- 
rect estimate  of  the  diminution  in  value  of 
the  buildings  by  reason  of  the  changes  made 
necessary  by  the  alteration  of  the  street 
grade.  The  rule  as  to  the  true  measure  of 
damages  contended  for  by  appellant  was  snb- 
stantlally  charged  to  the  Jury  in  these  words: 
"If  you  think  that  the  lowering  of  the  grade 
from  what  it  formerly  was  has  left  his  prop- 
erty in  such  condition  as  to  leave  it  less  valu- 
able than  it  was  before,  then  [what]  he  has 
been  deprived  of,  either  in  the  loss  of  tenants 
or  diminution  In  the  value  of  property,  or  the 
expense  that  he  has  been  put  to,  will,  be  the 
amount  of  compensation  which  he  will  be  en- 
titled to  have  awarded  him." 

The  remaining  exceptions,  which  relate  to 
the  right  of  plalntifF  to  compensation,  or  the 
liability  of  defendant  to  make  compensation 
for  damages  done  to  abutting  property  by 
altering  the  street  grade,  as  provided  in  sec- 
tion 30  of  the  city  charter,  have  all  been  con- 
clusively disposed  of,  adversely  to  appellant's 
contention,  in  the  cases  of  Mauldln  v.  City 
Council  of  Greenville,  53  S.  C.  287,  31  S.  E. 
292,  43  L.  R.  A.  101,  69  Am.  St.  Rep.  855; 
Oarraux  v.  Same,  53  S.  C.  675,  31  S.  R  597; 
Paris  Mountain  Water  Co.  v.  Same,  53  S.  O. 
82,  30  S.  E.  699;  and  the  case  of  City  Coun- 
cil of  Greenville  v.  Mauldln  (decided  at  this 
term)  42  S.  E.  200.    All  exceptions  overruled. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


GIBSON  T.  CITY  COUNCIL  OP  GREEN- 
VILLE. 

(Supreme  Court  of  South  Carolina.    Ang.  11, 
1902.) 

UANDAUUS  TO  CITY— ASSESSMBNT  OP  DAM- 
AOES— CHANQE  OF  ORADB. 

1.  A  mandamus  will  be  granted  to  compel  a 
city  council  to  appoint  a  commission  to  as- 
sess damages  to  abutting  property  by  altering 
the  grade  of  a  street  where  the  only  defense  is 
that  the  liability  is  not  conceded,  but  is  de- 
nied, and  the  city  has  not  been  adjudged  liable 
therefor. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Klugh,  Judge. 
Action  by  W.  C.  Gibson  against  the  city 
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council  of  Greenville.  From  ah  order  grant- 
ing a  motion  for  mandamus,  defendant  ap- 
peals.   Affirmed. 

B.  A.  Morgan  and  Carey  &  McCulIougb,  for 
appellant  Haynsworth,  Parker  &  Patterson, 
for  respondent 

JONES,  J.  The  appeal  In  this  case  is  from 
an  order  of  mandamns  by  Judge  Klugh,  dated 
August  10,  1901,  commanding  the  city  conn- 
cll  of  Greenville,  within  80  days  after  the 
service  of  the  order,  to  appoint  a  commission 
to  assess  the  amount  of  damages  suffered  by 
the  plaintiir,  W.  G.  Gibson,  through  the  alter- 
ation of  the  grade  of  Main  street,  in  the  city 
of  Greenville,  as  provided  in  section  30  of  the 
charter  of  said  city. 

Mandamus  was  resisted  solely  on  the 
ground  that  "liability  in  this  case  Is  not  con- 
ceded, but  Is  denied,  nor  has  It  been  adjudged 
liable  heretofore;"  and  the  consideration  of 
exceptions  Imputing  error  must  be  restricted 
to  that  point.  In  the  case  of  Garraux  v.  City 
Council  of  Greenville,  53  S.  C.  578,  31  S.  B. 
697,  this  court  sustained  the  contention  of  the 
city  of  Greenville  that  section  30  of  the  city 
charter  (19  St.  at  Large,  p.  114)  afforded  a 
remedy  to  an  adjoining  lot  owner  to  obtain 
compensation  for  damages  resulting  to  his  lot 
from  an  alteration  of  the  grade  of  the  street 
and  that  such  remedy  is  exclusive.  That 
remedy  contemplated  the  assessment  of  com- 
pensation by  three  commissioners  to  be  ap- 
pointed,—one  by  the  city  council,  one  by  the 
landowner  or  person  damaged,  and  the  third 
by  the  two  commissioners  thus  appointed. 
The  court  further  said  that  the  city  council 
could  be  compelled  by  mandamus  to  perform 
the  ministerial  duty  of  appointing  a  commis- 
sioner. In  the  case  Just  cited,  the  city  coun- 
cil of  Greenville  defeated  an  action  for  dam- 
ages at  common  law  on  the  ground  that  the 
statutory  remedy  is  exclusive,  and  now  at- 
tempts to  defeat  the  remedy  provided  by  stat- 
ute on  the  ground  that  It  has  not  been  here- 
tofore adjudged  liable  to  make  compensation, 
and  that  such  liability  is  denied,  and  that 
such  issue  cannot  be  determined  In  the  stat- 
utory remedy.  This  Is  no  defense  whatever 
against  the  performance  of  Its  plain  minis- 
terial dut7  under  the  statute;  the  undisputed 
facts  being  that  W.  C.  Gibson  is  the  owner 
of  the  lot  abutting  on  Main  street  In  said 
city;  that  the  grade  of  said  street  has  been 
altered  by  the  city  council;  that  the  lot  own- 
er claims  to  have  been  damaged  thereby,  and 
demands  compensation;  that  the  lot  owner 
has  requested  the  city  council  to  appoint  a 
commissioner  to  assess  compensation  under 
section  30  of  the  city  charter;  and  that  the 
city  council  has  refused  to  make  such  ap- 
pointment 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 
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BLANDFORD  t.  STATE. 
(Supreme  Court  of  Georgia.     Jal7  17,  1902.) 

I^RCSNT— BVIDENCB. 

1.  A  conTiction  of  simple  larceny,  under  an 
indictmeDt  charging  one  with  the  offense  of  lar- 
ceny from  the  house,  may  lawfully  be  had  when 
the  evidence  introduced  is  BuflScient  to  show 
that  the  accused  wrongfully  and  fraudulently 
took  and  carried  away  the  property  which  the 
indictment  alleges  was  contained  in  the  house; 
because  the  distinct  offense  of  simple  larceny 
is  involved  in  the  crime  of  larceny  from  the 
house.  But  such  a  conviction  is  wholly  unsup- 
ported by  evidence  which  tends  to  show  that 
the  accused  toolc  and  carried  away  from  a  dif- 
ferent place  similar,  but  entirely  distinct, 
property  from  that  referred  to  in  the  indict- 
ment. 

2.  The  trial  jndK^.  erred  in  overruling  the  cer- 
tiorari. 

(Syllabos  I>y  the  Court.) 

Error  from  superior  court,  Marlon  county; 
W.  B.  Btitt,  Judge. 

Mitchell  Blandford  was  convicted  of  lar- 
ceny, and  brings  error.    Reversed. 

B.  S.  MUler,  for  plaintiff  in  error.  S.  P. 
GUbert,  Sol.  Gen.,  and  W.  B.  Short,  Sol.  Co. 
Ct,  for  the  State. 

LITTLE,  J.  Blandford  was  Indicted  for 
the  offense  of  larceny  from  the  house,  and 
It  was  charged  that  he  "on  the  12th  day  of 
November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety  seven,  in  the 
county  [of  Marlon],  did  break  and  enter  the 
house,  the  same  being  the  cotton  house  of  M. 
Hair.  In  said  county  situate,  and  three  hun- 
dred pounds  of  seed  cotton  of  the  value  of  six 
dollars,  of  the  personal  goods  of  M.  Hair,  In 
said  bouse  then  and  there  being  found,  did 
then  and  there  unlawfully,  fraudulently,  and 
privately  take,  steal,  and  carry  away,"  etc. 
The  case  was  transferred  to  the  county  court 
of  Marion  county,  and  a  trial  was  there  had, 
which  resulted  in  his  conviction  of  the  offense 
of  simple  larceny.  He  presented  a  petition 
for  certiorari  to  the  Judge  of  the  superior 
court,  ^vrhlch  was  sanctioned,  and  on  a  bear- 
ing tb'e  certiorari  was  overruled,  and  the  de- 
fendant excepted.  The  errors  alleged  to  have 
been  committed  in  the  trial  court  are  that  the 
court  erred  In  refusing  to  grant  a  continu- 
ance of  the  case,  on  the  motion  of  the  ac- 
cused, for  reasons  set  out  in  the  petition;  that 
the  Judge  of  the  county  court  committed  er- 
ror in  overruling  a  challenge  to  the  array  of 
Jurors  when  the  same  was  put  on  the  ac- 
cused; and  that  the  trial  Judge  also  erred  In 
admitting  certain  evidence  over  the  objection 
pf  the  accused,  and  also  refused  to  rule  out 
the  same.  It  is  also  averred  in  the  petition 
that  ttae  verdict  rendered  In  the  county  court 
was  contrary  to  law  and  the  evidence,  and 
witbont  evidence  to  support  it. 

Inasmuch  as  we  reverse  the  Judgment  over- 
ruling the  certiorari,  and  base  that  reversal 
on  the  ground  tbat  the  verdict  was  contrary 

f  1.  See  Indictment  and  Information,  vol.  X!,  Cent 
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to  the  evidence  In  the  case,  we  do  not  deem 
It  necessary  to  formally  consider  and  pass 
on  the  other  grounds  of  error  assigned  in  the 
petition,  as  the  occurrences  complained  of  are 
not  likely  to  take  place  on  another  trial,  and 
a  discussion  of  the  points  made  in  the  other 
grounds  would  serve  no  good  purpose  In  de- 
termining the  merits  of  the  case  presented 
by  the  record.  That  ground  of  the  motion 
which  complains  of  the  rejection  of  evidence 
is  necessarily  Involved  and  passed  upon  in 
the  ruling  which  we  make,— that  the  verdict 
rendered  was  contrary  to  the  evidence.  It 
will  be  observed  tbat  the  bill  of  indictment 
charged  the  plaintiff  In  error  witb  the  offense 
of  larceny  from  the  house,  and  the  specifica- 
tion of  this  charge  Is  tbat  he  wrongfully, 
fraudulently,  and  privately  took  and  carried 
away  from  a  certain  cotton  house  of  Hair  a 
quantity  of  cotton  belonging  to  Hair,  and 
of  a  named  value.  There  was  no  evidence 
which  either  sustained  this  charge  or  tended 
to  show  that  the  accused  was  guilty  of  the 
charge  made.  Substantially,  the  evidence 
showed  that  there  was  no  cotton  In  this  house 
at  the  time  the  offense  was  charged  to  bave 
been  committed;  that  previously  cotton  be- 
longing to  a  tenant  of  Hair  had  been  stored 
in  this  house;  but  that  It  had  been  taken 
out  by  the  tenant,  and  carried  away  to  be 
ginned.  The  prosecutor  himself  testified  that 
be  could  not  say  that  the  accused  took  and 
carried  away  any  cotton  from  that  house. 
The  evidence,  however,  established  the  fact 
that  at  a  point  very  near  a  public  road,  dis- 
tant about  a  mUe  from  the  cotton  house,  the 
tenants  and  laborers  of  the  prosecutor  had 
placed  a  large  pile  of  cotton  which  they  had 
gathered  from  the  adjacent  field;  tbat  this 
cotton  belonged  to  the  prosecutor;  and  It  Is 
claimed  that  the  evidence  Is  amply  suflScIent 
to  show  that  the  accused  did  take  and  carry 
away  from  this  pile  a  quantity  of  cotton  with 
Intent  to  steal  the  same.  The  solicitor  gen- 
eral, who  prosecuted  the  case,  makes  this 
point  In  his  brief:  "The  facts  show  that  the 
accused  was  charged  with  stealing  certain 
cotton  from  a  cotton  house,  and  the  evidence 
shows  that  the  accused  did  steal  said  cotton 
on  the  'place'  of  the  same  owner,  but  not  In 
the  cotton  house.  The  evidence  amply  war- 
rants the  verdict  of  simple  larceny,  [and]  It 
Is  not  an  open  question  as  to  whether  a  ver- 
dict for  simple  larceny  can  legally  be  return- 
ed under  a  charge  of  larceny  from  the  house." 
So  the  question  presented  is  whether  one  who 
has  been  charged  with  the  larceny  of  par- 
ticular property  from  a  house  can  be  legally 
convicted  of  stealing  other  property,  of  a 
similar  kind,  not  In  a  house,  and  at  a  place 
distant  from  the  house  described  in  the  In- 
dictment. 

One  of  the  dementary  principles  relating  to 
criminal  evidence  Is  that  the  corpus  delicti 
as  laid  In  the  indictment  must  be  satisfac- 
torily established  by  evidence  either  positive 
or  clrcumstantiaL    If  the  position  contended 
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tor  by  the  state's  coTinsel  be  a  sound  one, 
It  would,  when  carried  to  a  legitimate  con- 
cIuRlon,  establish  the  proposition  tMt  a  man 
mlgbt  be  Indicted  for  the  larceny  of  one 
piece  of  property,  and  lawfully  cooTlcted  un- 
der that  indictment  for  stealing  an  altogether 
different  piece  of  property.  We  are  cited  to 
the  case  of  Brown  y.  State,  90  Ga.  454,  16 
S,  E.  204,  as  authority  for  the  position  taken. 
It  was  ruled  In  that  case  simply  that  under 
an  accusation  which  charges,  in  terms  of  the 
statute,  larceny,  from  the  house,  of  certain 
hens  and  a  rooster,  a  conviction  mlgbt  be 
had  for  simple  larceny.  The  offense  charged 
by  the  indictment  in  that  case  was  the  steal- 
ing from  the  henhouse  of  Churchill  five  black 
hens  and  one  black  rooster.  Our  present 
chief  Justice,  in  delivering  the  opinion  in  that 
case,  said  that  "the  larceny  as  charged  con- 
sisted of  a  simple  larceny  and  an  aggi-aTating 
fact,  to  wit,  the  taking  from  the  house.  The 
evidence  established  the  simple  larceny,  but 
failed  to  establish  the  aggravating  fact;  the 
proof  showing  that  the  property  was  taken 
from  the  owner's  premises,  but  not  showing 
that  It  was  taken  from  the  house.  The  lar- 
ceny proved,  and  for  which  the  conviction 
was  had,  contained  no  element  that  was  not 
Included  in  the  larceny  as  charged,  and  was 
a  lesser  offense."  The  conviction  of  simple 
larceny  was  upheld  in  that  case,  but  thae  is 
no  similarity  between  the  principle  ruled  in 
the  Brown  Case  and  that  contended  for  in  the 
present  case.  In  the  tormex.  Brown  was 
convicted  of  simple  larceny  because  the  evi- 
dence showed  that  he  stole  the  clilckens  de- 
scribed in  the  indictment  He  could  not  have 
been  convicted  of  larceny  from  the  house, 
because  the  evidence  failed  to  show  that  these 
chickens  were  stolen  by  him  from  the  house; 
but  he  could  not  have  been  convicted  of  sim- 
ple larceny  unless  the  evidence  had  showed 
that  the  particular  property  which  It  was 
charged  that  he  stole  from  the  house  was  in 
fact  stolen  by  him.  The  evidence  in  the 
present  case  entirely  failed  to  show  that  there 
was  any  cotton  in  the  cotton  house  which 
could  have  been  the  subject-matter  of  the 
larceny.  Not  only  so,  but  it  is  conceded  that. 
If  the  defendant  stole  any  cotton  at  all,  it 
was  not  the  cotton  which  had  been  stored  In 
the  cotton  house,  and  while  it  is  a  sound 
proposition  that,  under  a  bill  of  indictment 
charging  larceny  from  the  house,  one  can  be 
convicted  of  simple  larceny  if  the  proof  au- 
thorize It  necessarily  that  proposition  Is  only 
sound  when  the  subject  of  the  larceny  is  the 
particular  property  named  in  the  indictment 
alleged  to  have  been  stolen  from  the  house. 
See  Roberts  v.  State,  83  Ga.  S69,  9  S.  E.  675; 
1  Rose.  Cr.  Bv.  521;  Lavender  v.  State,  107 
Ga.  707,  33  S.  E.  420.  In  the  present  case, 
assuming  that  the  evidence  was  sufflclmt  to 
show  that  the  accused  was  guilty  of  a  lar- 
ceny of  the  cotton  piled  on  the  side  of  the 
road  a  mile  distant  fronr  the  house  in  which 
it  was  alleged  that  the  cotton  he  stole  was 
contained,  it  was  nevertheless  a  totally  dif- 


ferent and  distinct  transaction  ttom  that 
charged  in  the  indictment  If  the  evidence 
had  shown  a  theft  of  the  cotton  which  was 
stored  in  the  cotton  house,  but  failed  to  show 
that  it  was  taken  under  such  circumstances 
as  would  have  made  it  larceny  from  the 
house,  then  a  conviction  of  simple  larceny 
might  be  upheld,  because  the  proof  would 
then  have  referred  to  that  particular  cotton 
which  was  designated  in  the  indictment  as 
having  been  stolen.  But  neither  under  an  in- 
dictment for  larceny  from  the  house,  nor  for 
any  other  kind  of  a  larceny,  can  the  accused 
be  lawfully  convicted  on  proof  of  the  com- 
mission of  another  distinct  offense. 

For  these  reasons,  the  trial  Judge  erred  in 
overruling  the  certiorari,  and  his  Judgment 
is  reversed;  all  the  Justices  concurring,  ex- 
cept LEWIS,  J,,  absent  on  account  of  sick- 
ness. 


ORBBAUGH  v.  EQUITY  LIFE  ASS'N. 

(Supreme  Court  of  Georgia.     July  18,   1902.) 

INSURANCB  COMPANY— ACTION— VKNUBJ— 
MAINTAINING  AaENCT. 

1.  It  does  not  Decessarily  follow  that  be- 
cause an  ingurance  company  has  an  agent  who 
resides  and  has  an  office  in  a  given  countjr, 
and  therein  transacts  the  business  of  soliciting 
insurance,  the  company  Itself  has  in  that  coun- 
ty "an  agency  or  place  of  doing  business." 
When,  therefore,  an  action  is  brought  against 
such  a  company  In  a  county  other  than  that  in 
which  Its  principal  office  is  located,  the  juris- 
diction of  the  court  is  not  shown  by  proving 
merely  that,  at  the  time  the  contract  out  of 
which  the  suit  arose  was  made,  the  defendant 
had  in  the  county  a  resident  agent  and  that 
he  had  therein  an  office  of  his  own.  In  such 
a  case  it  should  further  appear  that  the  com- 
pany had  established  and  was  maintaining, 
either  in  the  office  occupied  by  the  agent  or 
elsewhere  in  the  county,  an  agency  of  its  own, 
and  under  Its  own  control  and  management,  for 
the  transaction  of  its  business. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Polk  county;  O. 
G.  Janes,  Judge. 

Action  by  E.  W.  Orebangh,  administrator 
of  John  A.  Orebaugh,  against  the  Equity 
Life  Association.  Judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 

Fielder  &  Mundy,  for  plaintiff  in  error. 
Blance,  Wright  &  Tlson,  for  defendant  in 
error. 

LUMPKIN,  P.  3.  a%is  was  an  action  In 
the  superior  court  of  Polk  county,  by  B.  W. 
Orebaugh,  as  administrator  npon  the  estate 
of  John  A.  Orebaugh,  against  the  Equity  Ufe 
Association,  npon  a  policy  of  Insurance  dated 
August  24,  1898. 

The  defendant  filed  a  plea  to  the  Jurisdic- 
tion, In  which  it  alleged  that  "neither  at  the 
time  of  the  making  of  said  contract  of  insur- 
ance, nor  when  said  cause  of  action  accrued, 
nor  at  the  time  of  the  filing  of  said  suit"  did 
it  have  any  "agency  or  place  of  doing  busi- 
ness in  said  county."  The  case  went  to  trial 
upon  this  plea  to  the  Jurisdiction:  and,  after 
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the  testimony  was  closed,  the  court  directed  a 
verdict  sustaining  the  plea,  and  entered  a  Judg- 
ment dismissing  tbe  action.  To  tliia  the  pialn- 
tifl  duly  excepted.  It  affirmatlrely  appeared 
that  tbe  defendant  did  not  have  an  agency  or 
place  of  doing  business  In  Polk  cotmty,  eittter 
at  tbe  time  tbe  cause  of  action  arose,  or  upon 
any  date  subsequent  thereto.  So  tbe  only 
question  really  at  issue  was  whether  or  not 
the  association  had  an  agency  or  place  of 
doing  business  in  that  county  at  the  time  tbe 
contract  of  Insurance  was  entered  into. 
There  was  no  testimony  tending  to  show  that 
it  bad  except  that  of  one  Morris,  who  testi- 
fied. In  substance,  as  follows:  He  wrote  tbe 
poUcy  of  instuance  sued  on.  At  tbe  time  of 
80  doing,  he  was  the  agent  of  tbe  defendant 
association,  and  represented  it  In  Polk  and 
other  counties.  He  had  a  private  office  in 
Oedartown,  the  rent  of  which  be  himself  paid. 
It  was  his  place  of  doing  business.  While  he 
did  make  a  statement  to  the  effect  that  the 
defendant  had  established  an  agency  In 
Cedartown,  on  his  cross-examination  tbe  fact 
was  developed  that  this  statement  amounted 
to  no  more  than  a  l>are  conclusion  upon  his 
part;  for  he  swore  positively  that  tbe  defend- 
ant merely  appointed  him  its  agent  for  the 
territory  above  Indicated,  leaving  him  free  to 
make  bis  headquarters  at  any  point  he  might 
choose.  He  certainly  did  not  testify  that  tbe 
defendant  bad  ever  required  him  to  open  an 
office  In  Cedartown  or  anywhere  else;  and  be 
stated  no  fact  from  which  It  could  fairly  be 
Inferred  that  tbe  association  ever  Intended  to 
authorize  blm  to  establish  and  conduct  in  Its 
behalf  an  agency  or  place  of  doing  business 
in  Polk  county.  Indeed,  tbe  sum  and  sub- 
stance of  his  testimony  was  that  be  was  sim- 
ply employed  to  act  as  an  agent  of  tbe  com- 
pany in  soliciting  insurance  within  a  desig- 
nated territory,  and  that  under  tbe  terms  of 
bis  contract  witb  tbe  association  be  was  at 
Ut>erty  to  have,  or  not  to  have,  an  office  of 
bis  own,  as  might  suit  his  pleasure  and  con- 
venience; the  same  to  be  located,  if  at  all, 
at  sncb  point  as  he  might  select  Upon  this 
state  of  facts,  we  are  quite  dear  that  tbe 
trial  Judge  did  not  err  In  directing  tbe  ver- 
dict to  which  exception  is  taken.  Tbe  law 
of  tbe  case  is  to  tte  considered  as  finally  set- 
tled by  tbe  decision  of  this  court  in  Accident 
Ass'n  T.  Bragg,  102  Ga.  748,  29  8.  E.  706,  In 
which  section  2145  of  tbe  ClvU  Code,  which 
provides  for  service  upon  insurance  com- 
panies, was  under  consideration,  and  was 
given  what  tbe  court  then  regarded  and  still 
regards  as  its  proper  construction.  The  case 
in  hand  dlfFo's  in  a  very  material  particular 
from  that  of  Telegraph  Co.  v.  Bailey  (Ga.) 
42  S.  E.  80,  for  In  tbe  same  It  distinctly  ap- 
peared from  tbe  plaintiff's  allegations  of  fact, 
which  tbe  defendant,  by  its  demurrer,  admit- 
ted to  be  true,  that  the  company  bad  not  only 
an  agent  In  tiie  county,  but  also  an  office  of 
Its  own  therein;  and  this  office  was,  we  think, 
properly  treated  as  Its  agency  or  {dace  of  do- 
ing business. 

42  S.E.— 14 


Judgment  affirmed.  All  tbe  Justices  con- 
curring, except  I/BWIS,  J„  absent  on  ac- 
count of  sickness. 


WALLACE   V.    CENTRAL   OP    GEORGIA 
BY.  CO. 

(Supreme  Court  of  Georgia.  Aug.  8,  1902.) 
INJURY  TO  SERVANT— DIRBCTINO  VERDICT. 
1.  There  was  no  material  error  in  rejecting 
or  in  admitting  testimony,  but  the  error  com- 
mitted in  directing  a  verdict  requires  a  new 
tvial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Josephine  Wallace  against  tbe 
Central  of  Georgia  Railway  Company.  Jiidg- 
ment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Hoke  Smith  and  H.  C.  Peeples,  for  plaintiff 
In  error.  Dorsey,  Brewster  &  Howell,  for 
defendant  in  error. 

LUMPKIN,  P.  J.  Tbe  plaintiff  In  error, 
Mrs.  Josephine  Wallace,  brought  against  tbe 
Central  of  Georgia  Railway  Company  an  ac- 
tion for  the  homicide  of  her  busbaud,  which 
occurred  on  the  1st  day  of  August,  1898. 

The  undisputed  facts  of  the  case,  as  de- 
veloped by  tbe  evidence,  are  substantially  as 
follows:  The  deceased  was  an  engineer  in 
the  service  of  tbe  defendant,  and  was  at  the 
time  of  bis  death  engaged  in  running  the 
locomotive  of  an  extra  train  which  was  op- 
erated between  Atlanta  and  Hapevllle.  Be- 
tween these  points  there  were  two  main 
tracks,  one  of  which  was  used  for  trains  go- 
ing out  of  the  city,  and  the  other  for  trains 
coming  into  It  At  McPherson  station,  look- 
ing towards  Hapevllle,  the  right-hand  main 
teack  was  tbe  one  for  outgoing  trains,  and 
the  opposite  main  track  was  the  one  for  In- 
coming trains.  Between  these  two  main 
lines,  there  was  a  middle  track,  used  for 
switching.  A  spur  track  passed  from  tbe 
middle  track,  and  ran  across  the  right-hand 
main  line  Into  McPherson  barracks.  Eason 
was  the  conductor  of  the  train  up<»i  which 
Wallace  was  engineer.  On  tbe  morning  of 
the  day  on  which  the  killing  occurred,  E^son, 
under  the  direction  of  the  proper  authority, 
bad  left  a  number  of  passNiger  cars  to  be 
loaded  In  the  barracks  with  troops,  and  bad 
gone  to  Hapevllle,  where  he  worked  during 
the  forenoon.  His  orders  were  to  return  to 
the  barracks  at  1  o'clock,  and  carry  tbe  pas- 
senger cars  containing  tbe  soldiers  to  At- 
lanta. Eason's  train  reached  McPherson  on 
its  return  from  Hapevllle  a  few  minutes  after 
1  o'clock.  A  passenger  train.  No.  33,  was 
due  to  pass  McPherson  on  tbe  outgoing  main 
line  at  15  minutes  after  1.  After  reaching 
McPherson  on  the  lacoming  main  line,  Eason 
left  a  number  of  cars  npon  it,  and  then  bad 
tbe  locomotive  pulled '  further  up  this  main 
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line,  and  from  It  backed  apon  tbe  middle 
track,  and  coupled  to  several  box  cars  which 
■were  standing  thereon.  There  the  locomotive 
and  these  cars  remained  till  No.  33  had  pass- 
ed. Eason  then  ordered  Wallace  to  back  the 
box  cars  attached  to  his  locomotive  across 
the  outgoing  main  line,  and  had  these  cars 
coupled  to  the  passenger  cars  which  had  been 
left  In  the  barracks.  After  this  coupling  had 
been  made,  and  the  train  had  come  to  a 
standstill,  a  portion  of  the  locomotive  occu- 
pied the  rails  of  the  outgoing  main  line.  In 
this  situation  of  affairs,  and  while  tbe  sol- 
diers were  getting  aboard  the  passenger  cars, 
a  freight  train,  known  as  No.  42,  coming 
from  Atlanta,  collided  with  tbe  locomotive  of 
Eason'a  train,  and>  as  a  result,  Wallace  was 
killed. 

Numerous  rules  of  the  company  were  Intro- 
duced In  evidence.  Such  of  them  as  require 
special  consideration  will  be  hereinafter  no- 
ticed. There  was  much  conflict  In  the  testi- 
mony as  to  various  matters  other  than  those 
mentioned  above;  and,  after  both  sides  had 
closed,  the  court  directed  a  verdict  for  the 
defendant.  Mrs.  Wallace  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  she 
excepted.  We  will  first  dispose  of  the  minor 
points,  and  then  pass  upon  tbe  main  question, 
which  is  whether  or  not  the  court  erred  in  not 
submitting  the  case  to  the  Jury. 

The  plaintifTs  counsel  offered  certain  testi- 
mony to  which  counsel  for  the  defendant  ob- 
jected. The  court  Intimated  that  the  testi- 
mony was  Inadmissible,  and  after  some  dis- 
cussion the  counsel  first  mentioned  remarked 
to  the  court:  "I  will  not  Insist  upon  It  at  the 
present"  This  was  certainly  sufficient  to 
warrant  the  Inference  that  the  offer  to  intro- 
duce this  testimony  was  withdrawn,  and  the 
Judge  certifies  that  this  was  his  understand- 
ing of  the  matter.  It  was  on  the  trial  below 
contended  that  the  plaintiff's  husband  was, 
while  engaged  In  switching  and  moving  his 
train  at  McPherson,  under  the  protection  of  i 
certain  rules  of  the  company  which  provided 
for  the  operation  of  what  is  called  the  "Block  j 
System."  Counsel  for  the  company  Insisted 
that  these  particular  rules  were  not  applica- 
ble In  such  a  case  as  the  present  The  plain- 
tiff's counsel  Introduced  testimony  tending  to 
show  that,  under  a  custom  or  practice  which 
had  prevailed,  tbe  block  system  had  been  re- 
lied on  for  the  protection  of  train  crews 
while  engaged  In  switching  at  startons  with- 
in the  territory  covered  by  the  system.  To 
meet  this,  the  defendant's  counsel  were  per- 
mitted to  Introduce,  over  objection,  the  testi- 
mony of  several  witnesses  who  had  been  em- 
ployed by  the  company  In  the  running  of 
trains,  to  the  effect  that,  so  far  as  they  knew, 
no  such  custom  or  practice  had  ever  prevail- 
ed. Some  of  this  testimony  was  Irrelevant 
because  It  related  to  a  period  subsequent  to 
the  date  of  tbe  homicide,  and  some  of  It  was 
probably  so  because  it  related  to  a  period 
long  anterior  to  that  date,  when  the  rules  of 
the  company  were  not  the  same  as  those  In 


force  when  Wallace  was  killed.  The  Judge 
certifies  that  he  ruled  r^eatedly  and  dis- 
tinctly that  "evidence  of  any  custom  subse- 
quent to  August,  1808,  was  Inadmissible." 
With  this  restriction,  and  the  further  qualifi- 
cation that  It  was  not  permissible  to  show 
what  the  custom  was  under  different  rules, 
tbe  testimony  In  question  was  proper.  The 
rules  pertaining  to  the  block  system  were  not 
luminously  clear  as  to  whether  or  not  It  was 
applicable  to  a  situation  -like  that  involved 
In  the  case  In  hand.  Tbe  plaintiff  undertook 
to  show  that  It  was,  by  some  of  the  com- 
pany's servants,  treated  as  being  so,  and  tbe 
defendant  was  allowed  to  show  that,  by  oth- 
ers of  them,  it  was  not  so  treated.  As  will 
appear  before  we  conclude,  this  is  not  really 
a  matter  of  much  Importance,  for  we  will  en- 
deavor to  show  that  the  block  system  does 
not  cut  a  substantial  figure  In  this  case,  me 
plaintiff  also  excepted  to  other  rulings  made 
by  the  court  In  admitting  and  in  rejecting 
testimony.  With  these  we  will  not  under- 
take to  deal  specifically,  for  they  are,  In  view 
of  what  we  regard  as  the  controlling  issue 
upon  which  tbe  case  should  be  made  to  turn, 
of  but  trivial  moment 

The  action  of  the  court  in  directing  a  v«- 
dlct  for  the  defendant  can  be  sustained  only 
upon  the  theory  that,  viewing  the  testimony 
and  all  legitimate  Inferences  therefrom  most 
favorably  for  the  plaintiff,  she  was  nof  en- 
titled to  recover.  As  a  reviewing  court,  we 
must  treat  as  established  In  her  behalf  every 
contention  of  fact  Insisted  upon  by  her  which 
the  Jury  would  have  been  warranted  In  sus- 
taining. There  was  ample  evidence  to  show 
negligence  on  tbe  part  of  the  defendant,  and 
the  real  Issue  in  controversy  wtis  whether  or 
not  the  deceased  was  gull^  of  contributory 
negligence.  If  he  was,  his  widow  has  no 
right  of  action.  If  he  was  not,  she  has.  If 
the  deceased  relied  exclusively  upon  the  sup- 
posed protection  afforded  by  the  block  sys- 
tem as  a  Justification  for  leaving  his  loco- 
motive In  its  exposed  condition  upon  tbe 
outgoing  main  line,  he  was  negligent  One 
of  the  general  rules  of  the  company,  No.  399, 
provides  that  "when  a  train  stops  or  Is  de- 
layed, under  circumstances  In  which  It  may 
be  overtaken  by  a  following  train,  the  flag- 
man must  go  back  Immediately  with  danger 
signals  a  sufficient  distance  to  Insure  full 
protection.  When  recalled,  he  may  return  to 
his  train,  first  placing  two  torpedoes  on  the 
rail,  when  the  conditions  require  it  The 
front  of  a  train  must  be  protected  in  the 
same  way,  when  necessary,  by  the  fireman." 
General  rule  No.  402  reads  as  follows: 
"When  It  Is  necessary  for  a  train  on  double 
track  to  cross  over  to  the  opposite  track, 
a  flagman  must  be  sent  out  with  danger  sig- 
nals, as  provided  In  rule  No.  399."  Rule  No. 
10  In  the  Joint  timetable  declares  that: 
"Flagmen  will  not,  under  any  circumstances, 
depend  upon  the  block  signals  to  protect 
their  trains,  but  must  go  back  with  signals, 
as  required  by  the  general  rules."  It  will 
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not  do  to  say  that  this  rule  Is  binding  npon 
flagmen  only.  It  Is,  under  other  rules  intro- 
duced in  evidence,  but  -which  need  not  be 
set  forth,  Incumbent  upon  conductors  to  see 
to  it  tbat  flagmen  perform  their  duties;  and, 
as  has  I>een  seen,  if  the  front  of  a  train  is 
exposed  to  danger,  the  flreman  must  act  as 
flagman  "when  necessary."  If,  upon  such  a 
necessity  arising,  the  flreman  did  not  so  act, 
and  the  engineer  knew  this  to  be  so,  be 
would  surely  be  unwarranted  in  assuming 
that  protection  from  threatened  danger 
would  come  from  some  other  source.  Inter- 
preting the  special  rule  last  quoted  In  the 
light  of  the  others,  its  plain  meanbig  is  that 
no  person  connected  with  the  running  of  a 
train  has  the  right  to  rely  absolutely  for  pro- 
tection upon  the  block  system.  For  this  rea- 
son, we  hare  not  deemed  it  necessary  to  go 
into  further  detail  as  to  what  the  record  dis- 
closes with  regard  to  the  nature  of  this  sys- 
tem, or  to  discuss  the  particular  rules  rdat- 
ing  to  it;  and  for  the  same  reason  we  now 
dismiss  It  from  further  consideration. 

Under  the  rules  above  copied,  and  others 
in  evidence  regulating  the  duties  of  conduct- 
ors and  engineers,  the  contents  of  which  are 
not  here  essential,  it  was  the  duty  of  Eason, 
before  placing  his  train  in  the  position  It 
occupied  when  the  collision  took  place,  to 
send  a  flagman  towards  Atlanta  to  intercept 
train  No.  ^.  It  was  the  duty  of  Wallace, 
If  he  knew  that  the  conductor  had  neglected 
to  take  this  precaution,  to  send  the  flreman 
forward  on  this  mission.  Under  such  cir- 
cumstances, it  would  have  been  "necessary" 
for  the  engineer  to  take  this  step.  The  evi- 
dence on  these  vital  matters,  taking  it  most 
favorably  for  the  plaintiff,  and  giving  her 
the  benefit  of  the  strongest  legitimate  Infer- 
ences which  could  be  drawn  therefrom  In 
her  favor,  would  have  warranted  a  finding 
tbat  Eason,  before  causing  the  box  cars  to  be 
backed  Into  the  barracks,  did  order  Griggs, 
a  flagman,  to  go  forward  and  flag  No.  42; 
that  he  started  ont  as  if  to  obey  this  order, 
and  that  Wallace  was  in  a  position  where 
be  oonld  have  heard  and  seen  what  occur- 
red. In  point  of  fact  Griggs  did  not  flag 
No.  42;  and  he,  as  a  witness,  denied  hav- 
ing been  ordered  to  do  so  at  all.  Indeed,  we 
wish  to  state  Just  here  In  the  plainest  terms 
that  w«  are  not  undertaking  to  say  what 
was  the  tmth  as  to  any  feature  of  the  case, 
or  to  Intimate  what  the  verdict  should  have 
been.  The  testimony  was,  as  already  stated, 
conflicting  at  every  Issuable  point,  and  we 
are  dealing  with  it  merely  from  the  stand- 
point that  It  was  the  plaintiff's  right  to  have 
the  Jury  pass  upon  her  contentions,  and  to 
obtain  the  benefit  of  that  result  which  would 
properly  ensue  from  their  finding  that  the 
same  were  well  founded  in  fact  If  the 
tmtb  was  as  above  outlined,  Wallace  was 
not  negligent  In  failing  to  send  the  flreman 
f«Mward  to  flag  No.  42.  Whether,  upon  the 
assumption  that  be  neither  heard  Eason  or- 
der Griggs  to  flag  that  train  nor  saw  Griggs 


make  any  movement  towards  doing  so,  be 
would  have  been  negligent  In  not  sending 
out  the  fireman,  we  do  not  now  decide,  but 
leave  this  question  open  for  determination, 
if  need  be,  at  the  next  hearing.  Nor  did  the 
evidence  demand  a  finding  that  Wallace  was 
negligent  in  not  himself  looking  towards  At- 
lanta, and  discovering  the  approach  of  No. 
42  in  time  to  get  his  train  out  of  Its  way. 
Nor  were  the  Jury  by  any  means  bound  to 
find  that  Wallace  was  negligent  In  not  back- 
ing far  enough  Into  the  barracks  to  clear  the 
main  line  of  his  locomotive  at  the  time  the 
box  cars  were  coupled  to  the  passenger  cars, 
or  that  It  was  his  duty,  after  this  coupling 
had  been  made,  to  then  push  the  entire  train 
further  back  into  the  barracks  so  as  to  leave 
the  main  line  open.  On  all  these  and  many 
other  strenuously  contested  questions,  there 
was  much  oral  testimony  pro  and  con,  and 
many  pertinent  rules  of  the  company  were 
Introduced.  We  do  not  deem  It  essential  to 
enter  upon  a  detailed  discussion  of  these  va- 
rious matters.  Enough  has  been  said,  we 
think,  to  enable  the  clear-headed  and  most- 
capable  Judge  of  the  trial  court  to  appre- 
hend npon  what  lines  the  case  should  be  sub- 
mitted to  the  Jury,  and  we  are  quite  confi- 
dent that  he  will  do  so  in  the  able  and  satis- 
factory manner  with  which  he  usually  con- 
ducts the  business  of  his  court 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LBWIS,  J.,  absoit  on  ac- 
count of  sickness. 


BLANTON  et  al.  v.  MERRY,  Mayor,  et  al. 
(Supreme  Conrt  of  Georgia.  Aug.  9,  1902.) 
INJUNCTION— ULTRA.    VIRES— MUNICIPAL    ACT. 

1.  A  court  of  equity  will  not,  at  the  instance 
of  a  taxpayer  as  such,  enjoin  an  ultra  virea 
municipal  act  the  doing  of  which  can  in  no 
wise  injuriously  affect  him. 

(Syllabus  by  the  Coart.) 

Error  from  superior  court  Mitchell  county; 
W.  N.  Spence,  Judge. 

Action  by  S.  R.  Blanton  and  others  against 
H.  H.  Merry,  Mayor,  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  D.  McEenzle  and  W.  A.  Covington,  toe 
plaintiffs  In  error.  Sam.  S.  Bennet  for  de- 
fendants In  error. 

FISH,  J.  S.  R.  Blanton  and  five  other  citi- 
zens of  the  town  of  Pelham  sought  to  en- 
join H.  H.  Merry,  the  mayor,  and  the  four 
aldermen  of  the  town,  from  operating  a  dis- 
pensary therein.  The  petition  alleged  that 
the  defendants  were  operating  such  a  dis- 
pensary. In  pursuance  of  an  ordinance  adopt- 
ed by  them,  as  mayor  and  council  of  the  town. 
In  February,  1902;  that  they  had  no  power 
or  authority,  under  the  charter  of  the  town, 
or  under  any  law,  to  pass  such  ordinance,  or 
"to  embark  said  municipality  in  the  business 
of  buying  and  selling  such  liquor^  or  contract- 
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ing  debts"  for  the  same  which  would  be  bind- 
ing on  the  town,  and  that  all  their  acts  In 
relation  thereto  were  therefore  void,  and 
"that  said  acts  are  against  public  policy  and 
morals,  and  involve  the  useless  and  unlawful 
use  [and]  Jeopardy  of  the  funds  and  credit  of 
the  said  town." 

The  Interlocutory  hearing  was  bad  on  an 
agreed  statement  of  facts,  from  which  we  ex- 
tract as  material  the  following:  The  or- 
dinance In  question  provides  for  the  election 
by  the  mayor  and  council  of  three  dispensary 
commissioners  to  superintend  the  operation  of 
the  dispensary;  that  the  commissioners  shall 
elect  one  of  their  number  as  treasurer,  who 
shall  give  bond  payable  to  the  board  of  edu- 
cation of  the  town;  that  the  commissioners 
shall  elect  a  dispensary  manager,  who  shall 
be  subject  to  their  orders,  rules,  and  regula- 
ttaaa  for  the  operation  of  the  dispensary;  that 
the  manager,  under  the  directions  of  the  com- 
missioners, shall  establish  and  maintain  In 
the  town  a  dispensary  for  the  sale  of  Intox- 
icating liquors,  the  funds  from  the  sales  there- 
of to  be  daily  deposited  with  the  treasurer; 
that  the  dispensary  shall  be  maintained  and 
operated  from  the  profits  of  the  sales  .  of 
liquors;  and  In  order  to  pay  taxes,  and  to 
purchase  the  first  stock  therefor,  and  to  meet 
other  expenses  Incurred  in  the  establishment 
and  maintenance  of  the  dispensary,  the  man- 
ager may,  under  the  direction  of  the  commis- 
sioners or  otherwise,  incur  debts,  and  pledge 
the  future  profits  of  the  dispensary  to  se- 
cure the  payment  thereof,  but  shall  contract 
for  such  payment  In  no  other  way  what- 
ever; that  all  bills  Incurred  in  the  establish- 
ment and  maintenance  of  the  dispensary  shall 
be  paid  out  of  the  profits  thereof;  that  no 
liquor  shall  be  drunk  In  the  building  or  on 
the  premises  where  the  dispensary  shall  be 
located;  and  that  the  dispensary  shall  not  be 
opened  before  sunrise,  and  shall  be  closed  by 
six  o'clock  p.  m.,  during  the  months  of  Oc- 
tober, November,  December,  January,  and 
February,  and  at  sunset  during  the  other 
months  of  the  year;  that  the  liquors  shall  be 
sold  In  sealed  packages  only;  that  the  man- 
ager shall  make  a  monthly  report  to  the  com- 
missioners, and  to  the  board  of  education, 
showing  the  financial  condition  of  the  dis- 
pensary; that  the  books  of  accounts  and  all 
other  papers  connected  with  the  dispensary 
shall  at  all  times  be  open  to  the  Inspection 
of  the  public;  that  the  commissioners  shall 
quarterly  or  monthly  set  aside  as  profits  all 
money  in  the  hands  of  the  treasurer  that  can 
be  taken  from  the  business  without  embar- 
rassing its  continuance,  and  file  with  the 
treasurer  a  certificate  showing  the  amount  of 
such  profits  thus  set  aside,  and  the  treasurer 
shall  thereupon  pay  such  profits  to  the  chair- 
man of  the  board  of  education  of  the  town, 
and  such  board  shall  use  one-half,  or  so  much 
of  the  profits  as  may  be  necessary,  to  pay 
the  salaries  of  the  teachers  In  the  public 
schools  of  the  town,  and  the  remainder  of 
the  profits  shall  be  set  aside,  and  used  for 


the  erection  of  suitable  school  buildings,  for 
the  repair  and  maintenance  of  the  same,  and 
to  provide  furniture,  fuel,  lights,  maps,  globes, 
etc.,  for  such  public  schools.  All  the  oflScers 
provided  for  In  the  ordinance  wore  elected, 
and  qualified  as  therein  required.  A  supply 
(tf  spirituous  and  Intoxicating  liquors  was 
purchased,  a  storeroom  rented,  and  a  dis- 
pensary opened,  which  was  being  operated  in 
the  town.  In  accordance  with  the  ordinance, 
at  the  time  of  the  filing  of  the  petition.  The 
liquors  were  bought  on  credit,  to  be  paid 
for,  as  all  other  debts  incurred  In  the  opera- 
tion and  maintenance  of  the  dispensary,  only 
out  of  the  profits  arising  from  the  sale  of  said 
liquors;  and  none  of  the  funds  of  the  town 
of  Pelham  have  been  appropriated  or  used  in 
the  establishment  or  maintenance  of  such  dis- 
pensary, or  for  the  bnylng  or  selling  of  any 
of  such  liquors,  or  for  the  renting  of  any 
storeroom,  or  for  the  employment  of  any 
salesman  or  agent  for  the  conduct  of  the  dis- 
pensary, or  for  said  sale,  or  for  anything  con- 
nected with  the  dispensary;  nor  has  any  such 
use  of  the  funds  or  credit  of  the  town  of 
Pelham  been  authorized  or  threatened.  The 
court  refused  to  grant  an  interlocutory  In- 
junction, and  the  plaintilFs  excepted. 

1.  There  was  no  error  In  reusing  the  in- 
junction; for.  granting,  aa  the  plaintiffs  claim- 
ed, that  the  defendants,  as  the  mayor  and 
councllmen  of  the  town  of  Pelham,  had  no 
power,  under  the  charter  of  the  town  or  un- 
der any  law,  to  adopt  the  ordinance  In  qnes- 
tion,  or  to  legally  operate  the  dispensary  in 
the  town,  the  plaintiffs,  in  their  capacity  as 
citizens  and  taxpayers,  were  not  entitled  to 
the  injunction  sought,  for  the  reason  that  it 
was  not  shown  that  they  would  sustain  any 
damage  In  consequence  of  the  operation  of 
the  dispensary.  Eeld  v.  Mayor,  etc.,  80  Ga. 
755,  6  S.  E.  602:  Peeples  v.  Byrd,  98  6a.  695, 
25  S.  E.  677,  and  authorities  there  cited. 
Plaintiffs  admitted  on  the  hearing,  as  we 
have  seen,  that  the  dispensary  was  being  op- 
erated without  any  cost  whatever  to  the 
town,  and  without  any  possibility  of  Hie  town 
ever  becoming  indebted  in  any  way  for  Its 
operation. 

There  is  nothing  In  the  case  of  City  of 
Barnesville  v.  Murphey,  113  Ga.  779,  S9  S. 
E.  413,  relied  on  by  plaintlfTs  In  error,  in 
conflict  with  the  ruling  we  now  make,  for 
there  certain  citizens  and  taxpayers  of  the 
city  of  Barnesville  sought  to  enjoin  the  mu- 
nicipal authorities  thereof,  not  only  from  op- 
erating a  dispensary,  but  also  from  paylnK 
bills  amounting  to  several  thousand  dollarn. 
which  divers  persons  claimed  were  due  to 
them  by  the  municipality  for  liquors  sold  and 
delivered  to  the  city,  and  used  in  conducting 
the  dispensary.  The  persons  holding  such 
claims  against  the  city  were  parties  defend- 
ant, and  It  was  sought  to  enjtdn  them  from 
collecting  their  claims.  The  plaintiffs  In  that 
case  were  liable,  as  taxpayers,  to  be  forced  to 
pay  their  proportion  of  these  claims  if  thoy 
should  be  held  to  be  valid  and  binding  claims 
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against  the  dty.  Tbis  la  the  essential  fea- 
ture wherein  that  case  differs  from  the  one 
In  hand. 

2.  Counsel  for  the  plaintiffs  In  error  con- 
tend In  their  brief  that  the  sale  of  intoxicat- 
ing liquors  in  the  town  of  Pelham,  as  shown 
by  the  facts  contained  in  -the  record,  Is  a 
public  nuisance,  which  any  private  citizen  of 
the  town  has  a  right  to  resort  to  a  court  of 
equity  to  enjoin.  We  will  not  stop  to  dis- 
cuss here  whether  tills  contention  is  sound  or 
unsound,  for  a  mere  reading  of  the  plaintiffs' 
petition  will  suffice  to  show  that  It  was  based 
solely  upon  the  theory  that  the  acts  com- 
plained of  were  ultra  vires  acts  by  the  mu- 
nicipal authorities,  which  the  plaintiffs,  as 
taxpayers  of  the  municipality,  had  the  right 
to  enjoin,  and  that  it  was  not  predicated, 
either  In  whole  ct  In  part,  upon  the  theory 
tliat  the  "dispensary,"  the  operation  of  which 
they  sought  to  enjoin,  was  a  nuisance.  The 
acts  complained  of  are  not  alleged  to  con- 
stitute a  nuisance,  nor  Is  there  anything  in 
the  petition  from  which  It  can  be  fairly  in- 
ferred that  the  plalntUts,  In  their  capacity  as 
private  citizens,  were  seeking  to  enjoin  a 
nuisance. 

Judgment  affirmed.  AU  the  justices  con- 
currinfc,  except  IMWIS,  J.,  absent  on  account 
of  sickness. 


LAMPKIN  et  al.  t.  PIKE. 
(Supreme  Court  of  Georgia.     July  17,  1002.) 

STATUTES— AMBNDMBNT-CITT    COTJRT-RB- 
VIEW   OF   DBaSIONS. 

1.  While  the  eeneral  assembly  has  full  pow- 
er to  amend  its  legislative  enactments,  an 
amendatory  act,  to  be  valid  aa  such,  must  re- 
late to  an  existing  statute,  and  not  to  one 
which,  having  been  repealed,  is  wholly  inop- 
erative. 

2.  At  the  date  of  the  passage  of  the  act  of 
Novemlier  30,  1887,  to  establish  the  city  court 
of  .lefferson,  in  •Taclcson  county,  there  was  in 
tltnt  county  no  incorporated  city  having  the 
name  of  JefTerson:  and  consequently  it  was 
not  within  the  power  of  the  general  assembly 
to  provide  that  the  judgments  of  that  court 
mient  be  reviewed  by  the  supreme  court  upon 
a  direct  bill  of  exceptions. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Jefferson;  W.  W. 
Stark,  Judge. 

Action  between  T.  C.  Lampkin  and  others 
and  Essie  Pike.  From  the  judgment.  Lamp- 
kin  and  others  bring  error.    Dismissed. 

Geo.  C.  Thomas,  Brown  &  Randolph,  and 
Brntns  J.  Clay,  for  plaintiffs  m  error.  John 
J.  Strickland,  for  the  State. 

LUMPKIN,  P.  J.  The  defendant  in  error 
moved  to  dismiss  the  writ  of  error  in  this 
case,  "upon  the  ground  that  a  bill  of  excep- 
tions will  not  lie  from  the  city  court  of  Jef- 
ferson to  tills  court  because  said  city  court 
of  Jefferson  Is  not  a  constitutional  dty 
court." 

The  general  assembly  has  In  the  past  en- 
acted numerous  statutes  relating  to  Jefferson. 


We  shall,  however,  In  the  discussion  which 
follows,  confine  ourselves  to  those  only  of 
them  which  bear  upon  the  question  presented 
by  the  motion  to  dismiss.  On  August  14, 
1872,  an  act  was  passed  "to  incorporate  the 
town  of  Jefferson,  in  the  county  of  Jackson, 
and  to  provide  for  the  election  of  mayor  and 
aldermen  for  the  same,  and  for  other  pur- 
poses." This  act  in  and  of  itself  set  forth  a 
full  and  complete  charter  for  the  town.  At 
the  same  session  of  the  general  assembly,  on 
August  23,  1872,  an  act  was  passed  "to  in- 
corporate the  town  of  Jefferson,  in  the  county 
of  Jackson;  to  provide  tot  town  counciimen 
and  Intendant  for  the  same,  and  for  other 
purposes."  It  conferred  upon  the  town  of 
Jefferson  corporate  powers  similar  to  those 
which  had  previously  been  bestovced  upon 
"the  town  of  CMarkesville^  in  the  county  of 
Habersham."  The  latter  of  these  acts  may 
be  found  on  page  210  of  the  Acts  of  1872,  and 
the  former  begins  on  the  same  page.  The 
obvious  result  of  the  act  of  August  23d  was 
to  annihilate  the  charter  of  August  14th. 
This  charto:  was,  however,  resuscitated  by  an 
act  approved  February  5,  1873,  which  by  Its 
express  terms  repealed  the  act  of  August  23, 
1872,  and  re-enacted  that  of  August  14th.  See 
Acts  1873,  p.  149.  It  will  thus  be  seen  that 
the  effect  of  the  act  of  1873  was  to  provide  a 
new  charter  for  the  town  of  Jefferson,  the 
provisions  of  which  were  identical  with  those 
embraced  in  the  act  of  August  14,  1872. 

On  December  23,  1896,  an  act  was  passed 
"to  amend  an  act  incorporating  the  town  of 
Jefferson,  in  the  county  of  Jackson,  approved 
the  14th  of  August.  1872,  and  all  amend- 
ments thereof,  by  striking  out  of  said  act, 
whenever  it  occurs,  the  word  'town,'  and  In- 
berting  in  its  place  the  word  'city,'  so  that 
said  place  of  Jefferson  will  be  incorporated 
as  a  city,  and  not  as  a  town."  See  Acts  1896, 
p.  191.  In  the  body  of  this  act  the  general 
assembly  undertook  to  enact  the  legislation 
indicated  by  its  title.  On  November  30,  1897, 
an  act  was  passed  "to  establish  the  city  cotvt 
of  Jefferson,  in  Jackson  county,"  whereby  It 
was  declared  that  'the  city  court  of  Jefferson, 
located  in  the  city  of  Jefferson,  Is  hereby 
established  and  created  with  civil  and  crim- 
inal jurisdiction  over  the  whole  county  of 
Jackson."  In  the  thirty-third  section  of  that 
act  the  general  assembly  also  undertook  to 
provide  that  "a  writ  of  error  shall  be  direct 
from  said  city  court  to  the  supreme  court  of 
this  state,  upon  a  bill  of  exceptions  filed  un- 
der the  same  rales  and  regulations  as  govern 
and  control  the  Issuing  of  writs  of  error  and 
filing  of  bills  of  exceptions  in  the  superior 
courts  of  this  state."  See  Acts  1897,  pp.  485, 
498. 

In  view  of  the  above-recited  legislation,  the 
vital  and  controlling  question  now  for  deci- 
sion Is  whether  or  not  there  was,  on  the  date 
of  the  act  last  mentioned,  an  incorporated 
city  in  the  county  of  Jackson  having  the 
name  of  Jefferson.  We  are  constrained  to 
hold  there  was  not    The  act  (^  AugustjiU, 
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1872,  after  ita  repeal  by  that  of  August  23, 
1872,  was  no  longer  a  living  statute  capable 
of  being  amended  or  modified  as  sncb.  As  a 
legislative  enactment,  It  had  simply  become  a 
dead  letter,  and  could  not  properly  be  treated 
and  dealt  -with  as  having  any  force  or  vitali- 
ty. "The  legislature  has  general  power  to 
amend  statutes,  but  an  amendat(Hry  act,  to 
be  valid  as  such,  must  relate  to  an  existing 
statute,  and  not  to  one  which  Is  nonexistent, 
or  has  been  repealed."  23  Am.  ft  Eng.  Enc 
Law,  276,  277.  To  the  same  effect,  see  State 
V.  Benton,  33  Neb.  823,  833,  51  N.  W.  140; 
Draper  t.  Falley,  33  Ind.  465;  Blakemore  ▼. 
Dolan,  50  Ind.  191;  Board  v.  Smith,  52  Ind. 
42f>;  Ford  V.  Booker,  63  Ind.  395;  Clare  v. 
State,  68  Ind.  17;  Brocaw  v.  Board,  73  Ind. 
543;  Lawsoo  v.  De  Bolt,  78  Ind.  563;  Mo- 
Intyre  v.  Marine,  93  Ind.  189;  Feibleman  v. 
State,  98  Ind.  518;  Hall  v.  Craig,  125  Ind. 
529,  25  N.  E.  638;  WaU  v.  Garrison,  11  Colo. 
515,  19  Pac.  469;  Stingle  v.  Nevel,  9  Or.  62. 
Consequently,  when  the  general  assembly,  In 
1896,  undertook  to  amend  the  act  of  August 
14,  1872,  by  striking  therefrom  the  word 
"town"  wherever  It  occurred,  and  inserting 
In  its  stead  the  word  "city,"  the  lawmaking 
power  really  accomplished  nothing.  To  all 
Intents  and  purposes,  this  act  of  1872  had.  In 
the  year  1896,  no  more  vitality  as  a  legislative 
enactment  than  If  it  had  never  in  fact  ap- 
peared npon  the  statute  book.  At  that  time 
the  only  act  of  incorporation  which  was  ca- 
pable of  being  amended  was  that  of  Febru- 
ary 5,  1873,  whereby  a  new  charter  was 
granted  to  the  town  of  Jefferson,  to  take  the 
place  of  that  granted  August  23,  1872.  That 
act  did  not  recognize  as  operative,  or  attempt 
to  amend,  the  act  of  August  14,  1872,  which, 
by  necessary  Implication,  had  been  repealed 
by  the  act  of  August  23d,  passed  in  that  year. 
On  the  contrary,  the  act  last  referred  to  was 
recognized  as  bebig  of  force,  and  as  having 
Superseded  the  act  of  August  14th.  Indeed, 
the  act  of  1873  contains  the  following  express 
recital  as  to  Its  intent,  and  the  purpose  there- 
by sought  to  be  accomplished:  "Whereas  at 
the  last  session  of  this  general  assembly,  two 
acts  were  passed  Incorporating  the  town  of 
Jefferson,  In  the  county  of  Jackson;  and 
whereas,  the  act  approved  August  23,  1872, 
repeals  the  act  of  August  14,  1872,  which  is 
contrary  to  the  wishes  of  the  people  of  said 
town  of  Jefferson,"  be  it  enacted,  etc.,  that 
the  act  "approved  August  23, 1872,  be  and  the 
same  is  nereby  repealed;  and  the  act  incor- 
porating said  town,  approved  August  14, 
1872,  Is  hereby  re-enacted."  The  legislative 
win  Is  thus  clearly  shown  to  have  been  to 
get  rid  of  an  existing  statute,  and.  by  express 
enactment,  to  adopt  the  provisions  of  a  pre- 
existing act  which,  contrary  to  the  wishes  of 
the  good  people  of  Jefferson,  had  been  ren- 
dered Inoperative  by  lU-advIsed  and  superflu- 
ous legislation.  To  in  this  manner  re-enact 
the  provisions  of  a  statute  recognized  as  no 
longer  having  vitality  Is  not  only  eminently 
proper,  but  is  quite  a  different  thing  from 


totally  ignoring  a  statute  of  force,  and  at- 
tempting to  amend  an  act  which  was  thereby, 
either  expressly  or  by  necessary  implication, 
repealed. 

In  view  of  what  has  Just  been  said,  the  con- 
clusion la,  we  think,  irresistible,  that  the 
above-mentioned -act  of  1896  should  be  treat- 
ed as  a  mere  nullity.  That  act  It  is  true^ 
both  In  ItB  title  and  in  the  body  thweof,  pro- 
posed to  amend  all  amendments  of  the  act  of 
August  14,  1872;  but  In  point  of  fact  no  at- 
tempt was  made  to  do  more  than  to  strike 
from  the  act  of  August  14th  the  word  "town" 
wherever  it  occurred  in  that  act,  and  to  sub- 
stitute therefor  the  word  "dty."  In  other 
words,  the  general  assembly,  wholly  Ignoring 
the  act  of  February  5,  1873,  simply  under- 
took to  amend  an  act,  previously  passed, 
which  no  longer  had  any  existence,  force,  or 
effect.  It  necessarily  follows  that,  when  the 
act  of  1897  to  establish  the  city  court  was 
passed,  there  was,  though  this  act  declared 
that  this  tribunal  should  be  located  in  the 
"city  of  Jefferson,"  no  Incorporated  city  of 
that  name  In  Jackson  county.  The  mere  fact 
that  the  act  declared  that  the  court  should  be 
located  in  "the  city  of  Jefferson"  did  not,  of 
course,  have  the  effect  of  Incorporating  Jef- 
ferson as  a  city;  and  while  It  was  within  the 
constitutional  power  of.  the  general  assembly 
to  create  the  court  established  by  this  act, 
and  style  the  same  a  "city"  court.  It  was 
without  power  to  provide  for  a  direct  bill  of 
exceptions  from  that  court  to  the  supreme 
court  Railway  Co.  v.  Jordan,  113  Ga.  687, 39 
S.  B.  511.  Accordingly,  we  are  without  juris- 
diction to  entertain  the  present  writ  of  error. 
It  Is  proper  to  add  that  when  this  court  had 
under  consideration  the  case  of  Wellxime 
V.  State,  114  Ga.  793,  40  S.  B.  857,  and  the 
other  cases  mentioned  on  page  796,  114  Ga., 
pages  858.  859,  40  S.  E.  (Including  the  case 
now  before  us),  and  was  undertaking  to  deal 
with  the  question  of  its  Jurisdiction  over 
writs  of  error  from  the  courts  in  which  those 
cases  originated,  its  attention  was  not  called 
to  the  confused  state  of  the  legislation  re- 
specting the  Incorporation  of  Jefferson.  Had 
this  been  done,  the  city  court  of  Jefferson 
would  not  have  been  classed  among  those 
whose  Judgments  can  be  properly  reviewed 
by  this  court  upon  a  direct  bill  of  exceptions. 

Writ  of  error  dismissed.  All  the  Justices 
concurring,  except  LEWIS,  J.,  absent  ou  ac- 
count of  sickness. 


SUTTON  et  al.  v.  HANCOCK. 

(Supreme  Court  of  Georgia.     July  18,   1902.) 

WILL— REVOCATION. 

1.  A  testator  having  children  at  the  date  of 
his  will  gave  to  his  wife  in  fee  simple  all  of 
his  propcrt.v,  real  and  personal,  stating  in  the 
will  that  this  disposition  of  hia  property  was 
made  because  he  knew  his  wife  would  protect 
his  name  by  the  prompt  payment  of  his  debts, 
"and  that  she  will  take  every  care  of  our  chil- 
dren, and  do  what  is  iatt  aad^rigllt^by  each 
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jQ    theDu"     SabMaaentlr  to  the  execution  of 
mue  will,  a  child  was  born  to  the  testator  and 
.a  wife.    H^  that  the  birth  of  the  child  re- 
voked  the   will,   there   being   therein   no  pro- 
vision "made  in  contemplation  of  sach  event." 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  Maud  Sutton  and  others 
and  li.  M.  Hancock,  executrix.  From  the 
Judgment,  Sutton  and  others  bring  orror. 
'ReverseA. 

Spencer  R.  Atkinson  and  J.  A.  Perry,  for 
plaintiffs  In  error.  Anderson,  Anderson  & 
Thomas  and  W.  O.  Wilson,  for  defendant  in 


COBB,  J.  On  June  19,  1890,  Joseph  Smith 
made  a  will  In  which  he  provided,  among 
other  things,  as  follows:  "I  give,  beqneath', 
and  devise  to  my  beloved  wife,  Lilly  May 
Smith,  all  my  estate,  real  and  personal,  in 
possession,  reversion,  or  remainder,  to  be 
hers  In  fee  simple  forever,  knowing  full  well 
that  she  will  protect  my  name  by  the  prompt 
payment  of  my  Just  debts,  and  that  she  will 
take  every  care  of  our  children,  and  do  what 
Is  Just  and  right  by  each  of  them.  I  there- 
fore name  her  as  well  my  sole  executrix  as 
my  sole  devisee  and  legatee."  On  January 
6,  1886,  the  testator  added  a  codicil  to  this 
wUI,  relieving  his  wife  of  the  necessity  of 
giving  bond  and  making  returns,  and  em- 
powering her  to  sell,  in  any  way  she  saw 
proper,  any  or  all  of  the  property  devised, 
giving  her  as  complete  control  over  the 
property  as  the  testator  had  while  In  life. 
At  the  time  the  will  was  made,  the  testator 
bad  several  children  then  in  life.  Long  after 
the  execution  of  the  will  and  the  codicil 
thereto,  but  befwe  the  death  of  the  testator, 
another  child  was  bom  to  the  testator  and 
his  wife,  who  was  In  life  at  the  date  of  the 
testator's  death,  which  occurred  on  October 
5,  1800.  The  only  question  involved  in  the 
present  case  is  whether  the  birth  of  this 
child  had  the  effect  of  revoking  the  will. 

Under  the  common  law,  neither  the  subse- 
quent marriage  alone  of  a  testator,  nor  the 
subsequent  birth  of  a  child  to  him,  operated 
as  a  revocation  of  a  will  previously  made 
by  him;  but  both  of  these  events  combined 
did  have  such  effect.  1  Jarm.  Wills,  271; 
1  Underhlll.  Wills,  {  238;  Page,  Wills,  §§ 
282,  283,  287;  Pritch.  Wills,  S  292.  The 
Roman  law  did,  however,  provide  that  the 
subsequent  birth  of  a  child  should  alone  op- 
erate as  a  revocation  of  a  will.  1  Underbill, 
WillB,  S  240.  The  common  law  was  of  force 
in  Georgia  until  1834,  when  an  act  was 
passed  whlcb  provided  that,  "in  all  cases 
when  a  person  after  having  made  a  will, 
shall  marry  or  have  bom  a  child  or  children, 
and  no  provision  shall  be  made  In  said  will 
for  the  wife  after  married,  or  child  or  chil- 
dren after  bom,  and  shall  depart  this  life 
withont  revoking  said  will,  or  altering  it  sut>- 
sequent  to  said  after  marriage,  or  subse- 


quent to  the  birth  of  said  after-bom  child 
«  children,  the  Justices  of  the  Inferior  court 
of  the  county,  while  sitting  as  a  court  of 
ordinary,  having  Jurisdiction  of  the  case, 
shall  pass  an  order  declaring  that  such  per- 
son died  intestate,  and  his  estate  shall  be 
distributed  under  the  laws  of  this  state  reg- 
ulating the  distribution  of  Intestates'  es- 
tates." Prince's  Dig.  2fi4;  Cobb's  Dig.  347. 
This  act  remained  of  force  until  the  adop- 
tion of  the  Code  of  1863,  in  which  was  in- 
corporated the  following  provision:  "In  all 
cases  the  marriage  of  the  testator,  ot  the 
birth  of  a  child  to  him,  subsequent  to  the 
making  of  a  will  In  which  no  provision  Is 
made  in  contemplation  of  such  an  event, 
shall  be  a  revocation  of  the  will."  Code 
1863,  i  2445.  This  statute  has,  withont  any 
alteration  whatever,  been  the  law  of  this 
state  from  the  Code  of  1863  to  the  present 
time.  See  Civ.  Code,  S  3347.  It  is  impor- 
tant to  ascertain  what  was  the  proper  con- 
struction to  be  placed  upon  the  act  of  1834, 
and  what  change  was  Intended  to  be  made 
by  the  Code  section  above  quoted.  The  act 
of  1834  required  the  testator  to  make  some 
positive,  beneficial  provision  for  an  after- 
bom  child.  So,  in  HoUoman  y.  Copeland,  10 
Ga.  79,  it  was  ruled  that  where  "no  positive 
provision"  was  made  for  an  unborn  child, 
"the  testator  must  be  considered  as  having 
died  Intestate,  notwithstanding  such  after- 
bom  child  might  be  entitled  to  some  portion 
of  the  testator's  estate  under  the  will,  on  the 
happening  of  certain  contingencies  mention- 
ed therein,  under  the  general  description  of 
'children.'"  Judge  Wamer  In  the  opinion 
said:  "The  statute  contemplates  the  pres- 
ent or  probable  existence  of  the  after-bom 
child  In  the  mind  of  the  testator  when  he 
makes  his  will,  and  thereby  makes  a  posi- 
tive provision  for  such  child."  It  will  thus 
be  seen  that  under  the  act  of  1834,  unless  the 
testator,  at  the  time  of  making  his  will,  had 
in  mind  the  probable  or  possible  birth  of  a 
child  to  him  in  the  future,  and  unless,  having 
this  in  mind,  he  made  some  positive  benefi- 
cial provision  for  the  child,  the  will  would 
be  revoked  by  the"  birth  of  a  child  to  him 
subsequently  to  the  execution  of  the  will. 
The  Code  changed  this  law  so  as  to  omit  al- 
together the  requirement  that  the  testator 
should  make  at  all  events  a  positive  pro- 
vision for  the  child  to  be  born,  and  it  did 
not  even  require  that  the  testator  should 
have  had  in  mind  the  child  that  would  be 
bom.  The  requirement  of  the  Code  is  that 
provision  shall  be  made  In  contemplation  of 
the  event. 

What  Is  the  meaning  and  object  of  this 
provision?  We  quote  the  following  from  the 
opinion  of  Mr.  Chief  Justice  Bleckley  in  Ellis 
V.  Darden,  86  Ga.  371,  12  S.  E.  6o2,  11  L.  R. 
A.  51,  where  it  was  mled  that  the  marriage 
of  a  woman  revoked  a  will  made  by  her  In 
which  no  provision  was  made  In  contempla- 
tion of  that  event:  "At  common  law  the 
woman's  will  was  revoked,   but  the   man's 
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was  not  The  act  at  1834  pot  a  man's  wUl, 
In  this  respect,  upon  the  footing  of  a  wo- 
man's, with  an  Implied  saving  in  favor  of 
wills  in  which  provision  was  made  for  the 
prospective  wife.  It  also  made  the  birth  of 
a  child  operate  as  a  revocation  of  any  prior 
will  in  which  the  child  was  not  provided  for. 
Then  came  the  Oode  of  1863,  and,  after  vary- 
ing the  phraseology  of  the  act  of  1834  so  as 
to  make  it  wider  and  more  general,  incor- 
porated Its  principle  of  revocation  into  the 
legal  system  of  wills,  with  an  implied  saving 
in  favor  of  wills  In  which,  not  the  wife  or 
the  child,  but  the  event  of  marriage,  or  the 
birth  of  a  child,  was  provided  for."  The 
learned  chief  Justice  further  said,  in  referring 
to  the  Code:  "The  object  of  the  provision 
is  to  secure  a  specific  moral  influence  upon 
the  testamentary  act,  the  moral  influence  of 
having  before  the  mind  a  contingent  event 
so  momentous  as  marriage  or  the  birth  of  a 
child,  and  so  deserving  of  consideration  in 
framing  a  testamentary  scheme."  When, 
therefore,  a  person  has  made  a  will  in  this 
state,  and  thereafter  marries,  or  has  a  child 
bom  to  him,  the  will  stands  revoked  upon  the 
happening  of  either  contingency,  unless  it  ap- 
pears that  when  the  will  was  executed  the 
testator  had  in  contemplation  the  event  of 
marriage  or  the  birth  of  a  child.  And  the 
evidence  that  the  testator  did  have  the  event 
in  contemplation  must  be  in  the  will  itself, 
taken  in  connection  with  the  circumstances 
which  existed  at  the  time  the  will  was  ex- 
ecuted, and  this  can  be  shown  only  by  means 
of  a  provision  In  the  will  which  appears  to 
have  been  made  in  contemplation  of  the 
event.  There  can  be  no  question  that  this 
is  the  plain  meaning  of  the  statute.  It  makes 
the  subsequent  birth  of  a  child  operate  as  a 
revocation  of  a  will,  with  the  sole  exception 
that  a  revocation  will  not  result  when  "pro- 
vision is  made  In  the  will  in  contemplation  of 
such  event."  Hence  it  was  held  in  Ellis  v. 
Darden,  supra,  that  parol  evidence  was  inad- 
missible to  show  that  a  will  was  executed  in 
contemplation  of  marriage.  The  question 
whether  the  testate  had  in  contemplation  the 
event  which  subsequently  took  place  is  a 
matter  of  legal  Inference,  or  a  presumption 
of  law  from  the  language  of  the  will  and  the 
circumstances  existing  at  the  time  of  its  ex- 
ecution. It  is  not  a  question  as  to  what  was 
the  testator's  intention,  save  as  that  inten- 
tion can  be  gathered  from  the  sources  above 
indicated. 

In  the  Deupree  Will  Case,  45  Ga.  415,  the 
majority  of  the  court  held  that  "the  marriage 
of  a  testator,  or  the  birth  of  a  child  to  him, 
subsequent  to  the  making  of  a  will  in  which 
no  provision  Is  made  in  contemplation  of  such 
an  event.  Is,  by  presumption  of  law,  a  revo- 
cation of  the  will,"  which  presumption  could 
not  be  rebutted  by  extraneous  evidence. 
Judge  McCay  stated  bis  views  as  follows: 
"The  revocation  is,  by  these  words,  made  to 
turn,  not  upon  any  provision  made  for  the 
wife  or  child,  but  upon  whether  the  testator 


by  bis  will  has  made  provision  for  such  nt- 
event.  If  by  bis  will  he  has  done  so,  tiiy, 
will  is  not  revoked;  if  he  has  not,  it  is  re- 
voked. It  is  immaterial  whether  this  pro- 
vision for  the  event  is  a  provision  for  the 
benefit  of  the  wife  or  child  or  not;  it  is  enough 
if  it  Is  for  the  event.  If  the  provisions  of 
the  win  meet  the  requirements  of  the  statute, 
it  is  not  revoked;  if  they  do  not,  it  is  re- 
voked. Whether  the  wife  or  child  is  provided 
for  in  some  other  way  has  nothing  to  do  with 
it;  the  law  by  its  express  positive  terms 
makes  it  turn  upon  the  provisions  of  the  will. 
The  only  questions  to  be  asked  are:  First 
Was  the  marriage  or  birth  subsequent  to  the 
making  of  the  will?  Second.  Does  the  will 
make  a  provision  for  the  event?  If  the  first 
question  must  be  answered  in  the  afilrma- 
tiye,  and  the  second  In  the  negative,  the  will 
must  stand  revoked,  unless  the  court  has  pow- 
er to  say  that  it  will  alter  or  modify  the  law 
to  meet  a  case  that  it  may  think  a  hard 
one."  Judge  Warner,  while  dissenting  from 
the  Judgment  of  reversal  entered  in  that  case, 
took  the  same  view  of  this  question  as  Judge 
McCay  did.  He  said:  "The  acta  of  a  testator 
in  regard  to  the  revocation  of  his  will,  and 
what  was  his  intention  in  fhe  performance 
of  those  acts,  is  one  thing;  the  declared  will 
of  the  supreme  power  ot  the  state  as  to  whit 
shall  constitute  the  revocation  of  a  testator's 
will  is  another  and  quite  a  different  thing; 
the  one  is  controlled  by  the  testator's  Inten- 
tion; the  other  Is  controlled  by  the  law  of 
the  state,  without  any  regard  to  the  testator's 
Intention.  The  intention  of  testators  cannot 
override  the  law,  or  repeal  It"  Mr.  Schoulo: 
says  that  imder  the  common  law  the  question 
of  revocation  by  the  subsequent  marriage 
and  birth  of  a  child  was  "one  of  legal  In- 
ference, independently  altogether  of  what  the 
party  himself  might  have  Intended."  Schoul- 
er.  Wills  (3d  Ed.)  {  425.  The  ecclesiasUcal 
courts  seemed  to  have  held  otherwise,  but  the 
author  last  cited  says  that  so  far  as  the 
American  statutes  on  the  subject  are  con- 
cerned, resort  must  be  had  to  the  peculiar 
wording  of  each  statute  to  ascertain  which 
of  the  above-mentioned  rules  of  construction 
is  applicable.  See  section  426.  Mr.  Page 
says  the  law  annexed  a  condition  tn  such  a 
case  that  the  will  would  be  revoked.  Page, 
Wills,  {  283,  p.  323.  See,  also,  Pritch.  WUls, 
i  293. 

Keeping  tbeee  roles  in  mind,  it  will  be 
seen  that  there  is  nothing  In  the  will  In- 
volved in  the  present  case,  or,  so  far  as  the 
record  disclases,  in  the  will  taken  In  con- 
nection with  the  circumstances  existing  at 
the  time  of  Its  execution,  which  shows  that 
the  testator  had  in  mind  the  event  of  the 
future  birth  of  a  child,  or  made  any  provi- 
sion in  contemplation  of  that  event  There 
were,  at  the  time  the  will  was  made,  chil- 
dren of  the  testator  then  In  life;  and  there- 
fore the  case  is  wholly  different  from  that 
of  Freeman  v.  Layton,  41  Ga.  58,  where  a 
testator  who  had  no  children  provided  In  his 
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lg  ^  tbat.  It  he  shoald  die  leaving  a  child 
miFCblldren,  his  property  -was  to  be  equally 
divided  between  them  If  there  was  more 
than  one,  or  given  to  one  If  there  was  only 
one.  In  tbat  case  It  was  held  tbat  the  will 
was  not  revoked.  It  was  firgued  that  the 
child  bom  subsequently  to  the  making  of 
the  will  involved  in  the  present  case  woidd 
fall  within  the  general  class  designated  In 
the  wlU  by  the  word  "children,"  and  that, 
as  the  testator  evidently  manifested  an  In- 
tention to  disinherit  his  children  then  in  life, 
the  child  subsequently  bom  would  also  be 
disinherited;  that,  unless  a  contrary  inten- 
tion be  shown,  the  word  "children,"  appear- 
ing in  a  will,  refers  to  the  children  living 
at  the  death  of  the  testator.  Counsel  for  the 
defendant  in  error  rested  their  argument 
mainly  ui>on  the  proposition  just  above  stat- 
ed. The  general  rule  undoubtedly  is  that, 
where  a  bequest  or  devise  Is  made  in  a  will 
to  "children,"  the  word  refers  to  those  living 
at  the  date  of  the  death  of  the  testator. 
But  it  does  not  follow  that  an  unborn  child 
could  be  disinherited  by  the  mere  use  of 
the  general  word  "children."  "An  heir  can- 
not be  disinherited  except  by  express  devise 
or  necessary  implication,  and  the  implication 
to  effect  this  must  amount  to  such  a  strong 
probability  that  an  intention  to  the  contrary 
cannot  be  supposed."  McMichael  v.  Pye,  76 
Ga.  191.  See,  also.  Wilder  v.  Holland,  102 
Ga.  46,  29  S.  E.  134,  and  cases  cited.  Mr. 
UnderhiU  says:  "But  our  law,  while  it  per- 
mits the  father  to  disinherit  his  child  alto- 
gether without  looking  closely  Into  the  rea- 
sons which  prompted  him,  protects  the  in- 
terests of  a  child  bom  subsequent  to  the  exe- 
cution of  the  will,  and  who  is  not  mentioned 
In  it,  upon  the  very  reasonable  assumption 
that  the  silence  of  the  parent  as  to  a  testa- 
mentary provision  for  that  child  was  the 
result  of  accident  or  Inadvertence,  and  not 
of  a  deliberate  intention  to  disinherit  one 
against  whom,  at  least  when  the  will  was 
made,  the  testator  could  have  had  no  rea- 
son to  discriminate."  1  Underbill,  Wills,  { 
240,  p.  328.  See.  also,  section  242.  See,  also, 
in  this  connection,  Page,  Wills,  $  292;  In  re 
Stevens'  Estate  (Cal.)  23  Pac.  379;  Barnes  v. 
Barker  (Wash.)  31  Pac.  976;  Lurle  v.  Rad- 
nltzer  (IlL)  46  N.  E.  1116.  57  Am.  St  Kep. 
157.  It  Is,  however,  unnecessary  to  pursue 
this  line  of  argument  further,  or  to  enter 
upon  a  consideration  of  the  question  wheth- 
er the  language  of  the  will  Involved  in  the 
prestfit  case  might  not  create  a  precatory 
trust  for  the  benefit  of  all  the  children  of  the 
testator  living  at  his  death. 

Whatever  opinion  may  be  entertained  upon 
either  of  the  foregoing  propositions,  it  would 
not,  in  our  Judgment,  afCect  the  conclusion 
which  we  have  reached,— that  the  will  was 
revoked.  Even  under  the  act  of  1834,  which 
required  that  some  positive  beneficial  pro- 
vision should  t>e  made  for  the  child,  it  was 
held  that  the  fact  that  the  after-bom  child 
might,  upon  the  happening  of  certain  con- 


tlngencles,  take  a  beneficial  interest  In  the 
estate,  under  the  general  description  of  chil- 
dren used  in  the  will,  would  not  constitute 
such  a  provision  for  the  child  as  was  con- 
templated by  the  statute.  Holloman  v.  Cope- 
land,  10  Ga.  79.  Much  less  could  a  general 
expression  in  a  will  which  operated  to  dis- 
inherit all  the  children  of  the  testator  liv- 
ing at  his  death  be  said  to  indicate  that 
provision  was  made  in  the  will  in  contem- 
plation of  the  event  of  the  birth  of  a  child 
which  came  into  being  long  after  the  wlU 
v(as  made.  It  -makes  no  difference  that  un- 
der the  rules  of  law  the  after-bom  child  may 
be  comprehended  within  some  general  term 
used  In  the  will,  whether  that  term  was  In- 
tended to  provide  a  beneficial  interest  for 
it  in  the  testator's  estate,  or  whether  it  was 
Intended  to  disinherit  the  child  altogether. 
The  law  is  clear  and  explicit  The  will  must 
show  that  the  testator  had  in  contemplation 
the  event— tbat  Is  to  say,  the  probable  or 
possible  future  birth  of  a  child,— and  must 
have  made  some  provision  In  the  will  in  con- 
templation of  such  event  Not  that  this  pro- 
vision must  be  of  a  beneficial  interest  In 
the  testator's  property,  but  the  will  must 
refer  to  the  contingent  event  In  some  way, 
and  provide  for  it  either  by  uneqtilvocally 
making  a  beneficial  provision  for  the  child, 
or  by  disinheriting  it  altogether  in  such  clear 
and  unmistakable  terms  as  to  leave  no  doubt 
that  the  testator  had  the  event  In  mind. 
The  law  Intends  that  the  probable  or  possi- 
ble contingent  event  shall  be  present  in  the 
testator's  mind,  and  exerting  a  moral  influ- 
ence upon  the  testamentary  scheme;  that  he 
shall  carefully  weigh  the  effect  which  such 
an  event  ought  to  have  upon  the  disposition 
to  be  made  of  his  bounty;  and  that  he  shall 
give  evidence  in  his  will  that  he  has  consid- 
ered the  possible  happening  of  the  event; 
and  the  will  must  in  clear  and  unmistakable 
terms  contain  a  provision  which  shows  that 
it  was  made  at  a  time  when  the  testator 
had  the  event  in  mind,  and  In  contemplation 
of  tbat  event  It  is  impossible  to  tell  what 
Influence  the  contemplation  of  such  an  event 
as  the  future  birth  of  a  child  would  have 
had  upon  the  mind  of  the  testator  who 
signed  the  will  upon  the  validity  of  which 
we  are  now  called  upon  to  pass.  It  is  alto- 
gether possible  that  it  might  have  altered 
the  whole  testamentary  scheme  by  suggest- 
ing a  different  train  of  thought  It  may  be 
that  the  contemplation  of  the  helpless  condi- 
tion of  the  infant  might  have  suggested  the 
propriety  of  making  some  provision  for  it 
as  well  as  for  his  other  children.  Be  this 
as  It  may,  the  case  Is  not  to  be  decided  upon 
speculative  inferences,  but  upon  the  pre- 
sumption which  the  law  draws  from  the  will 
itself.  The  fact  that  the  testator  may  have 
lived  some  time  after  the  birth  of  the  child, 
and  faUed  to  make  any  change  In  his  will, 
can  make  no  difference.  The  will  was  void 
Immediately  upon  the  birth  of  the  child,  and 
nothing  the  testator  might  do  or  fall  to  do 


Digitized  by  VjOOQIC 


218 


4Z  SOTTTHfiASTERN  BBPOBTEB. 


W*- 


could  give  It  Ufa.  It  was  dead  as  completely 
as  If  he  had  destroyed  It  by  burning,  or  by 
any  other  means  known  to  the  law.  We 
hold,  therefore,  that  the  will  of  Joseph  Smith 
was  revoked  by  the  birth  of  a  child  to  him 
subsequoitly  to  the  execution  of  that  will, 
and  that  the  court  erred  In  deciding  the  con- 
trary. 

Judgment  reversed.  All  the  justices  con- 
cun-lng,  except  LEWIS,  J.,  absent  on  ac- 
count of  sickness.  ' 


BALLARD  v.   HAINES. 

(Supreme  Court  of  Georgia.     July  18,  1902.) 

BOtINDARIB»-PROCBSSIONINa  LAND— 
APPUCATION. 

1.  The  phrase,  "shall  apply  to  the  proces- 
sioners,"  as  used  in  Civ.  Code,  §  3244,  authoriz- 
ing proceedings  for  the  processiouinK  of  land, 
necessarily  refers  to  an  application  in  writing, 
and  it  follows  that  without  such  an  applica- 
tion there  can  be  no  lawful  proceedings  under 
that  section. 

2.  As  there  was  in  the  present  case  no  writ- 
ten application,  the  trial  court  did  not  err  in 
sustaining  a  motion  to  dismiss  "the  case," 
based  on  the  ground,  among  others,  of  the  "in- 
RulOciency  of  the  proceedings." 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  county; 
D.  M.  Roberts.  Judge. 

Action  by  E.  D.  Ballard  against  M.  W. 
Haines.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Jaa.  B.  Sanders,  for  plaintiff  in  error.  J. 
M.  Stubbs  and  P.  L.  Wade,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickneflS. 


ELLIOTT  et  al.  v.  BANKS. 
(Supreme  Court  of  Georgia.     July  19,  1902.) 

APPBAL  —  HARMLESS    ERROR  —  NEW   TRIAL- 
WITNESS— COMPETENCY— PURCHASBl- 
MONEY    NOTEJ— PAYMENT. 

1.  Refusing  to  allow  a  witness  to  answer  a 
particular  question,  even  if  erroneous,  is  not 
cause  for  a  new  trial,  when  it  appears  that 
the  witness  did  testify  to  all  the  facts  witliin 
her  knowledge  relating  to  the  subject-matter  of 
her  examination.     White   v.   Iron   Works   Co., 

38  S.  E.  944,  113  Ga.  577;    Doggett  v.  Bank, 

39  S.  E.  500,  113  Ga.  950. 

2.  Nor  will  a  new  trial  be  granted  for  ex- 
eluding  testimony  which,  even  if  relevant,  was 
of  such  slight  probative  value  that  it  was  not 
in  the  least  degree  probable  that  admitting 
the  same  would  have  affected  the  result. 

3.  The  widow  of  an  intestate,  whose  adminis- 
trator is  the  defendant  to  an  action  for  land, 
brought  April  24,  19()0,  by  the  heirs  at  law  of 
another  intestate,  is  not,  though  interested  in 
the  result  of  the  suit,  disqualified  from  testify- 
ing as  to  a  transaction  with  respect  to  the  land, 
which  occurred  between  her  deceased  husband 
and  the  plaintiff. 

4.  Though  it  is  the  usual  and  natural  course 
for  the  purchaser  of  land,  on  paying  a  pur- 
chase-money note  given  therefor,  to  take  up 
the  note,  and,  if  it  be  for  the  full  balance  due 


on  such  purchase,  to  also  take  a  deed  to  . 
land,  it  is  not,  in  the  trial  of  an  issue  Sb  ^'' 
whether  or  not  the  purchaser  of  the  laud'»y, 
controversy  had  paid  therefor,  improper  to  re- 
fuse to  charge  the  jury,  in  effect,  tliat  a  fail- 
ure on  his  part  to  take  up  the  j^urcbase-money 
note  for  such  balance,  or  to  obtain  a  deed,  rais- 
ed a  presumption  of  law  and  of  fact  that  the 
land  had  not  been  paid  for.  While  such  failure 
wbuld  be  a  strong  circumstance  tending  to  show 
nonpayment,  it  does  not  go  to  the  extent  of  rais- 
ing such  a  presumption  as  that  indicated. 

o.  The  evidence  warranted  the  verdict,  and 
the  newly  discovered  evidence  was  not  of  such 
a  character  as  to  require  a  reversal  of  the  judg- 
ment denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bhdton  county: 
J.  H.  Lumpkin,  Judge. 

Action  by  R.  D.  Elliott  and  others  against 
James  Banks,  administrator.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Simmons  &  Pettlgrrcw,  for  plaintiffs  in  er- 
ror. Arnold  &  Arnold  and  L.  Z.  Rosser,  for 
defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


DE  LAY  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Georgia.     July  19,  1902.) 

INJURY    TO    EMPLOYA— DEFECTIVE    APPU- 
ANCBS— NONSUIT. 

1.  Though  there  was  evidence  showing  tliat 
the  plaintiff  was  injured  by  reason  of  a  defect 
in  the  Implement  furnished  him  with  which  to 
work  by  his  master,  the  defendant,  yet,  as  it 
did  not  appear  that  the  latter  either  knew,  or, 
in  the  exercise  of  ordinary  care  and  diligence, 
ought  to  have  known,  of  such  defect,  and  It  did 
appear  from  the  plaintiff's  own  testimony  that 
he  had  equal  means  with  the  master  of  ascer- 
taining the  existence  of  the  defect,  the  judg- 
ment of  nonsuit  was  right.  Civ.  Code,  fg  2611, 
2612. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  R.  J.  De  Lay  against  the  Soutb- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

Green  &  McKInuey,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell  and  Sanders  Mc- 
Daniei,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


BAST  V.  GERMANIA  LOAN  &  BANKING 

CO. 

(Supreme  Court  of  Georgia.     July  19,   1902.) 

PLEADING— AMENDMENT. 

1.  The  petition,   with  or   without  the  offered 

amendment,  set  out  no  cause  of  action  agaiust 

the  defendant,  and  the  trial  judge  did  not  err 
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in  refnaing  to  allow  the  amendment,  or  in  dl>> 
miRsiag  the  petition. 
(Syllabns  by  the  Court.) 

Eiror  from  snperior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  W.  B.  Raat  against  tbe  Ger> 
mania  Loan  &  Banking  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Frank  A.  Arnold,  for  plaintiff  In  error. 
Goodwin,  Anderson  &  Hallman,  for  defend- 
ant in  error. 

PSR  CURIAM.    Judgment  affirmed. 

LBWIS,  J.,  absrat  on  account  of  sicloiesB. 


McLENDON  t.  WESTERN  *  A,  E.  CO. 
(Snpreme  Court  of  Georgia.     July  19,  1902.) 

NONSUIT. 

1.  Under  the  evidence  introduced  by  the  plalnr 
tilf,  there  was  no  error  in  granting  a  nonsuit. 

(Syliabns  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Andy  McLendon  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Anderson,  Anderson  &  Thomas,  for  plaintiff 
in  error.  Payne  &  Tye,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  aliirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ROWB   T.  CENTRAL  OF   GEORGIA  RY. 

CO. 
(Supreme  Court  of  Georgia.     July  19,  1902.) 

ACCIDENT  AT  CROSSINO— NEOLIGKNCB— 
DIRECTING   VERDICT. 

1.  Assuming  that  tbe  negligence  of  the  de- 
fendant was  shown,  there  was  no  error  in 
fronting  a  nonsuit,  for  the  evidence  required  a 
nding  that  the  deceased  was  not  exercising 
that  degree  of  care  which  the  law  requires  of 
even  a  youth  of  his  years  and  experience,  under 
the  circumstances  existing  at  the  time  of  the 
collision  which  resulted  in  his  death. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  MIley  Rowe  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  S.  Howard  and  Westmoreland  Bros.,  for 
plaintiff  in  error.  Dorsey,  Brewster  &  How- 
ell, for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ROUSS  T.  McCLUBB  TEN  CENT  CO. 
(Supreme  Court  of  Georgia.     July  19.  1902.) 

APPEAL— REVIEW. 

1.  There  was  no  error  of  law  of  which  com- 
plaint was  made,  and  the  evidence  was  suffi- 
cient to  support  the  verdict.  The  trial  judge 
did  not,  therefore,  err  in  overrniing  the  motion 
for  a  new  trial. 

(Syllabus  by  tbe  Court) 

Error  from  snperior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Actios  between  the  Mcdure  Ten  <3ent  (Com- 
pany and  W.  W.  Rouss,  executor.  From  the 
judgment  the  executor  brings  error.  AiDrm- 
ed. 

H.  W.  Dent,  for  plaintiff  in  error.  Hugh 
M.  Dorsey,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


CAUDLE  T.  MADDOX  et  aL 

(Supreme  Court  of  Georgia.     July  19,   1902.) 

EXBCUTION-CLAIM    OF    THIRD   PERSON— NEW 
TRIAL. 

1.  When,  ou  the  trial  of  an  issue  raised  by  a 
levy  on  property,  and  the  interposition  of  a 
claim  to  the  property  by  a  third  person,  it  was 
made  to  appear  that  the  defendant  in  fi.  ta.  had 
theretofore  traversed  the  return  of  service  on 
the  defendant  made  by  an  officer  in  the  original 
suit,  and  that  a  judgment  had  been  had  sus- 
taining the  traverse,  tbe  levy  in  the  claim  case 
should  have  been  dismissed.  When,  tiowerer. 
on  a  motion  for  a  new  trial  in  the  claim  case. 
it  was  further  made  to  appear  that  tbe  verdict 
sustaining  the  traverse  had  been  set  aside,  and 
a  new  trial  granted  in  that  proceeding,  the 
trial  judge  committed  no  error  in  granting  a 
new  trial  in  the  claim  case. 

(Syliabns  by  the  Court.) 

Error  from  superior  court,  Ehilton  county; 
J.  H.  Lumpkin,  Judge. 

Trial  of  rigbt  to  property  levied  on  under 
execution  between  Ella  Caudle  and  J.  J.  and 
J.  E.  Maddox.  From  an  order  granting  a 
new  trial,  Caudle  brings  error.    Affirmed. 

Tlioa  L.  Bishop,  for  plaintiff  in  error.  W. 
H.  Terrell,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ARCHER  «t  aL  T.  ARCHER  et  al. 
(Supreme  C^urt  of  Georgia.     July  19,  1902.) 

JUDGMENT— RES  JUDICATA— PARTIES. 
1.  Where  a  life  tenant  and  the  remaindermen 
file  an  equitable  petition  against  a  trustee,  seek- 
ing his  removal,  and  the  judge  refers  tbe  peti- 
tion to  an  auditor,  and,  before  the  auditor  re- 
ports, tile  same  parties  file  a  similar  petition 
for  the  same  purpose,  and  by  agreement  the 
trustee  is  discharged  under  tlie  last  petition, 
and  subsequently  the  auditor  files  his  report 
recommending  the  removal  of  the  trustee,  and 
the  report  is  confirmed  by  the  judge,  and  de- 
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cree  had  thereon,  the  plaintiffs,  having  been 
parties,  and  participating  in  the  bearing  on  the 
auditor's  report,  resulting  in  a  decree  in  their 
faror,  are  bound  by  that  decree,  and  cannot 
in  the  other  proceeding  attack  it  as  having  been 
void,  for  the  reason  that  the  trustee  had  been 
removed  before  the  making  and  confirming  of 
the  auditor's  report. 

2.  If  in  such  a  proceeding  a  mother  repre- 
sents her  minor  children  as  their  next  friend, 
they  become  parties,  and  are  bound  by  the 
decree,  although  no  guardian  ad  litem  u  ap- 
pointed for  them. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Clayton  county; 
John  S.  Candler,  Judge. 

Action  betrween  Marietta  Archer  and  others 
and  W.  P.  Archer,  trustee,  and  others.  From 
the  judgment  Marietta  Archer  and  others 
bring  error.    Affirmed. 

F.  E.  Callaway  and  J.  D.  Brackwell,  for 
plaintiffs  in  error.  W.  M.  Wright  and  W.  L. 
Watterson,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J^  absent  on  account  of  sickness. 


SOUTHERN   RT.   CO.  t.  GILMORE. 

(Supreme  Court  of  Georgia.     July  18,   1902.) 
OBJECTION    TO    EVIDBNCB^-KILLINa    STOCK. 

1.  Where  the  testimony  of  a  witness  relat- 
ing to  a  particular  matter  is  in  part  material 
and  pertinent,  though  in  part  irrelevant,  a  gen- 
eral objection  to  the  whole  of  this  testimony 
is  not  well  taken,  since  the  inadmissible  part 
should  be  distinctly  pointed  out,  and  specific 
objection  thereto  made.  Haynard  v.  Associ- 
ation, 37  S.  E.  741,  112  6a.  443,  447,  and  cases 
cited;  and  see  Chambers  v.  Wesley,  38  S.  B. 
848,  113  Ga.  343. 

2.  The  evidence,  though  conflicting,  was  suf- 
ficient to  support  a  findiug  that  the  killing  of 
some  of  the  plaintiff's  stock  was  caused  by  the 
negligence  of  the  defendant  company,  and  the 
amount  named  in  the  verdict  was  not  greater 
than  the  proved  value  of  such  stock. 

(Syllabos  by  the  Court.) 

Error  from  superior  court,  Washington 
county;   H.  M.  Holden,  Judge. 

Action  by  George  GUmoi«  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jos.  B.  &  Bryan  Cumming  and  Evans  & 
Evans,  for  plalutlff  in  error.  Rawlings  & 
Howard  and  T.  W.  Hardwick,  (or  defradant 
In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


IVESTBR  T.  CITY  OP  ATLANTA- 
(Snpreme  Court  of  Georgia.     July  18,   1902.) 

DEFECT  IN  STREET-LIABILITY  OF  CITY. 

1.  A  municipal  corporation  is  under  no  duty 
to  erect  barriers  or  to  maintain  lights  to  pre- 
vent Injury  to  persons  seeking  to  enter  a  street 
from  private  land  at  a  point  at  which  there  is 
no  traveled  way  either  public  or  private,  and 


at  which  there  is  nothing  to  put  the  municipali- 
ty on  notice  that  an  entrance  is  likely  to  be 
attempted. 

(Syllabus  by  the  Court.) 

Error  from  city  court  ol  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  J.  W.  Ivester  against  the  city 
of  Atlanta.  Judgment  for  defendant 
Plaintiff  brings  error.    Affirmed. 

Spencer  R.  Atkinson,  Jas.  A.  Anderson, 
and  E.  Winn  Bum,  for  plaintiff  in  error. 
Jas.  L.  Mayson  and  Wm.  P.  Hill,  toe  de- 
fendant In  error. 

SIMMONS,  C.  J.  Suit  was  brought  by 
Ivester  against  the  city  of  Atlanta  for  dam- 
ages on  account  of  personal  injuries  alleged 
to  have  been  occasioned  him  by  the  negli- 
gence of  the  municipal  authorities.  The  al- 
legations on  which  he  predicated  his  action 
were  In  substance  that  «m  a  certain  night 
he  walked  on  Gullatt  street  until  it  inter- 
sected with  Glenwood  avenue,  when  he  dis- 
covered that  beyond  the  intersection  the  road- 
way of  Gullatt  street  was  In  an  unflnlsbed 
condition,  and  that  there  was  no  paved  side- 
walk; that  at  the  point  ot  IntersectiMi  there 
was  a  path,  much  used  by  pedestrians,  nm- 
nlng  for  a  short  distance  along  the  line  of 
Gullatt  street,  and  then  diagonally  across  an 
uninclosed  lot  to  Cherokee  avenue:  that,  be- 
ing unacquainted  with  the  locality  and  sup- 
posing the  path  was  the  sidewalk  used  by 
pedestrians  in  passing,  he  stepped  into  the 
path  and  continued  on  his  way;  that  in  a 
few  moments,  on  account  of  the  darkness,  be 
lost  the  pathway,  and  In  endeavoring  to  re- 
gain Gullatt  street  went  in  an  opposite  di- 
rection, and  unintentionally  fell  into  an  ex- 
cavation made  by  the  city  in  grading  Cher- 
okee avenue;  that  at  the  point  where  he 
fell  Cherokee  avenue  had  been  graded  six 
to  nine  feet  below  the  level  of  tlie  lot  from 
which  he  fell,  and  there  was  no  light  at  the 
intersection  of  Gullatt  street  and  Glenwood 
avenue,  and  no  light,  barricade,  or  railing 
at  the  point  at  which  he  fell.  He  alleged 
that  the  city  authorities  were  negligent  in  so 
constructing  the  street  and  failing  to  safe- 
guard the  public  against  its  dangers;  in 
leaving  the  excavation  unprotected  by  railing 
or  barricade;  In  falling  to  light  the  street 
BO  that  persons  approaching  might  see  the 
danger  and  avoid  it;  and  in  not  taking  meas- 
ures to  warn  the  public  of  such  danger. 
Counsel  for  the  city  demurred  to  the  declara- 
tion on  the  ground  that  It  showed  no  negli- 
gence on  the  part  of  the  city,  and  set  out  no 
cause  of  acticm  against  the  city.  The  de- 
murrer was  sustained,  and  the  plaintiff  ex- 
cepted. 

Under  the  facts  alleged  in  the  declaration 
there  was  no  error  in  sustaining  the  demur- 
rer. Whilst  a  municipality  is  bound  to  keep 
Its  streets  and  sidewalks  In  such  condition 
as  to  allow  vehicles  and  foot  passengers  to 
pass  over  safely,  there  Is  no  duty  resting  up- 
on It  to  maintain  lights,  erect  railingsb  or 
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nse  other  precaailons  to  prevent  peraona 
from  BtepplDg  off  of  a  private  lot  Into  a  grad- 
ed street  at  a  point  at  which  It  could  not  he 
reasonably  anticipated  that  any  one  would 
attempt  to  descend.  Plaintiff  In  error  under- 
took to  follow  a  path  over  an  unlncloeed  pri- 
vate lot.  The  path  had  been  used  by  other 
foot  passengers.  Plaintiff  In  error  lost  his 
way,  and  In  attempting  to  regain  the  street 
which  he  had  left  he  Inadvertently  went  in 
the  other  direction,  and  fell  Into  another 
sitreet  at  a  point  at  which  it  does  not  appear 
that  any  other  person  had  ever  entered.  We 
are  unaware  of  the  existence  of  any  law  or 
decision  under  which  the  city  could  be  held 
liable.  The  able  and  distinguished  counsel 
for  the  plaintiff  in  error  relied  upon  the 
cases  of  Bumham  v.  City  of  Boston,  10  Al- 
len. 290,  and  Orme  v.  City  of  Richmond,  79 
Va.  86,  5  Am.  &  Eng.  Corp.  Cas.  605.  Along 
the  same  line  Is  also  O'Malley  v.  Borough  of 
Parsons  (Pa.)  48  Atl.  384,  71  Am.  St  Rep. 
778.  This  last  case  followed  the  two  first- 
mentioned  ones,  and  the  Orme  Case  follow- 
ed the  Bnmham  Case,  without,  apparently, 
noticing  that  that  case  was  predicated  upon 
the  peculiar  New  England  statutes  In  regard 
to  streets  and  roads.  In  2  Dill  Mun.  Corp. 
(4tb  Ed.)  S  1005,  the  fact  that  the  Bnmham 
Case  was  founded  upon  a  construction  of  the 
New  England  statutes  is  stated.  These  stat- 
utes x)TV^dc  tot  the  working  of  the  roads 
and  for  the  erection  of  barriers  and  railings 
in  certain  places,  and  impose  upon  townships 
liabilities  peculiar  to  that  section  of  the 
country,  and  not  common  to  the  other  states 
of  the  Union.  Even,  however,  if  we  admit 
the  soTindness  of  the  three  cases  above  cit- 
ed, as  applied  to  all  municipalities,  whether 
in  New  England  <nr  elsewhere,  still  we  think 
the  demurrer  in  the  present  case  was  prop- 
erly sustained.  In  Bumham  v.  City  of  Bos- 
ton an  excavation  had  been  made  by  a  rail- 
road company  in  one  of  the  streets  of  the 
city  and  across  a  private  way  which  for  a 
long  time  had  been  commonly  traveled  by  the 
public.  A  passenger  in  a  carriage,  not  know- 
ing of  the  excavation,  undertook  to  drive 
npon  this  private  way,  pursuing  the  regular 
route,  and  for  want  of  barriers  the  horse 
and  carriage  were  precipitated  in  the  cut 
and  the  passeng^  was  injured.  The  city 
was  held  liable.  In  the  Orme  Case  a  pri- 
vate way  had  been  In  nse  for  a  long  space 
of  time.  It  led  Into  the  Intersection  of  two 
streets.  The  city  lowered  the  grade  at  this 
Intersection,  and  erected  barriers  at  the  ends 
of  the  streets,  but  failed  to  erect  any  bar- 
riers at  the  end  of  the  private  way.  A 
woman  passing  along  the  private  way  at 
night  and  attempting  to  pass  into  the  street 
was  injured.  The  court  held  the  city  liable. 
In  the  O'Malley  Case  a  private  way  bad  ex- 
isted for  a  long  time,  leading  from  certain 
booses  to  the  public  street  The  city  graded 
the  street  and  made  an  excavation  without 
giving  tbe  public  notice  or  erecting  barriers 
at  tbe  point  where  tbe  private  way  entered 


the  street  A  physician,  after  attending  a 
patient  at  one  of  the  houses,  attempted,  at 
night  to  enter  the  street  by  the  usual  way, 
and  was  Injured.  These  cases  might  have 
been  applicable  to  the  present  one  had  the 
plaintlfT  followed  the  path  to  the  point  at 
which  It  entered  Cherokee  avenue,  and  been 
injured  in  attempting  to  enter  the  street  at 
that  point.  Plaintiff,  however,  did  not  fall 
at  that  point  but  at  a  point  at  which,  so  far 
as  appears,  no  one  had  ever  before  entered 
the  avenue,  and  at  which  the  city  could  not 
reasonably  have  anticipated  that  any  one 
would  ever  attempt  to  enter,  especially  on  a 
dark  night  For  these  reasons  tbe  cases 
cited  and  relied  upon  do  not  apply.  We 
think  the  city  was  under  no  duty  to  protect 
the  plaintiff  under  the  facts  alleged,  and  that 
there  was  no  error  In  sustaining  the  demur- 
rer to  the  plalntlfTs  petition. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


CITY  TRANSFER  CO.  v.  DRAPER. 

(Suprraie  Court  of  Georgia.     July  19,  1902.) 

CASRIBRS— i:X>SS   OF  BAOQAOB— CONTINUANCE 
— EVIDBNCB. 

1.  If  a  transfer  company,  for  a  given  fare 
charged  and  paid,  undertakes  to  transport  a 
passenger  and  bis  baggage,  it  la,  lu  a,  con- 
test over  the  company's  liability  for  the  loss 
of  tbe  baggage,  immaterial  whether  or  not  it 
was  the  general  custom  of  the  company  simply 
to  carry  passengers,  and  not  to  hold  itself  out 
as  offering  to  carry  their  baggage  without  ex- 
tra compensation. 

2.  In  view  of  the  facts  brought  to  light  on 
the  trial  of  this  case,  the  denial  of  the  de- 
fendant's motion  to  continue  affords  no  cause 
for  ordering  a  new  trial. 

3.  There  being  ample  evidence  to  show  that 
the  plalntifi's  hand  baggage,  for  the  loss  of 
which  the  action  was  brought,  had  been  by 
him  intrusted  to  the  ezcluslTe  custody  and  con- 
trol of  tbe  defendant,  which  was  an  incor- 
porated city  transfer  company,  engaged  in  the 
transportation  for  hire  of  passengers  and  their 
baggage,  and  the  evidence  demanding  a  finding 
that  be  was  not  guilty  of  any  negligence,  ond 
that  the  defendant  company  did  not  exercise 
ordinary  diligence  in  taking  care  of  bis  bag- 
gage, a  charge  to  the  effect  that  the  liability 
of  the  defendant  was  that  of  an  insurer,  even 
if  inapplicable  (as  to  which  no  ruling  is  now 
made),  was  not  harmful  to  tbe  company. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  R.  D.  Draper  against  the  City 
Transfer  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Boykln  Wright  and  Geo.  T.  Jackson,  for 
plaintiff  in  error.  Wm.  H.  Barrett,  for  de- 
fendant in  error. 


PER  CURIAM.    Judgment  afOrmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


f  1.  See  Carlera,  vol.  t,  Cent  Dig.  {{  1519,  16M. 

Digitized  by  VjOOQIC 


222 


42  SOUTHBASTBRN  RBPORXEB. 


(Ga, 


CLEMENTS    v.    McCORMIOK   HAEVBST- 

ING  MACH.  CO. 
(Supreme  Court  of  Georgia.     Jolr  18,   1902.) 
CERTIORARI— DISMISSAL— ASSiaNMONTS    OF 
ERROR. 
1.  It   ifl  erroneous   to   oTerrule  a   motion   to 
dismiss  a  certiorari  when  it  appears  that  the 
petition  for  the  writ  contains  no  assignment  of 
error  to  either  the  judgment  which  is  sought 
to  be  set  aside  or  to  any  rulings  made  in  the 
trial  court 
(SylUbua  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Oompany  against  T.  M.  Clements. 
Judgment  for  plaintiff.  On  levy  of  execu- 
tion, J.  K.  Clements  filed  a  claim.  Verdict 
for  claimant,  and  plaintiff  brought  certiorarL 
Od.  refusal  to  dismiss,  claimant  brings  error. 
Reversed. 

Geo.  Bright,  for  plaintiff  In  error.  3.  H. 
Mobley,  for  defendant  In  error. 

LITTLE,  J.  The  plaintiff  in  error  filed  a 
claim  to  the  levy  of  an  execution  Issued  from 
a  Justice's  court  In  favor  of  the  defendant 
in  error  against  T.  M.  Clements.  The  magis- 
trate rendered  Judgment  in  favor  of  tiie 
claimant,  the  plaintiff  appealed  to  a  Jury  in 
the  Justice's  court,  and  a  verdict  In  favor  of 
the  claimant  was  returned.  The  plaintiff 
then  sued  out  a  writ  of  certiorari.  When  tbe 
certiorari  case  was  called  In  the  superior 
court  the  defendant  moved  to  dismiss  the  pe- 
tition,, "because  there  was  no  assignment  of 
error  therein,  no  complaint  made  therein  of 
the  verdict  of  the  Jury,  and  no  error  alleged 
therein  to  have  been  committed  by  the  court 
or  Jury  in  the  trial  In  the  Justice's  court." 
This  motion  was  overruled,  and  the  court, 
on  consideration  of  the  petition  and  the  an- 
swer of  the  magistrate,  sustained  the  cer- 
tiwarl,  and  remanded  the  case  for  another 
trial.  To  the  overruling  of  his  motion  to  dis- 
miss, and  to  the  Judgment  sustaining  the 
certiorari,  the  plaintiff  in  error  excepted. 

In  the  view  we  take  of  this  case,  it  Is  only 
necessary  to  consider  that  assignment  of  er- 
ror which  complains  of  tbe  refusal  of  the 
court  below  to  dismiss  the  certiorari.  The 
only  language  In  the  petition,  in  tbe  nature 
of  a  complaint  of  the  proceedings  in  tbe 
Justice's  court.  Is  In  the  following  words: 
"Wherefore  your  petitioner,  being  dissatis- 
fied, sets  forth  and  complains  of  the  follow- 
ing errors:  (1)  That  the  will  In  its  recital 
states  that  If  J.  F.  Clements  cannot  act  as 
executor;  that  Jas.  R.  Clements  shall  act, 
and  not  T.  M.  Clements.  (2)  That  an  exec- 
utor cannot  transfer  his  trust  to  an  agent  so 
as  to  defraud  creditors.  (3)  That  T.  M. 
Clements,  having  bought  tbe  mule  in  his  own 
name,  having  given  his  own  individual  note 

t  L  Sea  Certiorari,  vol.  «,  Cent  Die  {(  70,  ISO. 


for  same,  and  he  being  of  age,  and  of  sound 
mind  and  discretion,  could  not  later  set  forth 
the  fact  that  he  was  acting  as  agent  for  tbe 
executor,  there  being  no  written  evidence  of 
agency,  nor  sale  of  said  property  to  principal, 
no  receipts  of  bill  sale  having  been  taken 
whereby  the  executor  conld  show  tbe  trans- 
action of  his  trust."  While  It  Is  evident  that 
the  plaintiff  In  certiorari  was  here  attempt- 
ing to  set  forth  in  his  petition  certain  legal 
propositions  which  he  believed  to  be  applica- 
ble to  his  case.  It  Is  equally  certain  that  tbe 
language  quoted  Is  In  no  sense  a  compliance 
with  the  requirement  of  Civ.  Code,  i  4637, 
that  in  petitions  for  certiorari  the  errors  com- 
plained of  shall  be  "plainly  and  distinctly  set 
forth."  Indeed,  the  petition  does  not  specify 
any  mling  of  the  magistrate  as  being  erro- 
neous, and  does  not  complain  of  anything 
that  took  place  upon  the  trial  before  that  offi- 
cer. "The  plaintiff  In  certiorari  must  allege 
error  so  distinctly  that  a  reviewing  court 
may  understand  the  ground  of  error  relied 
on."  Hayden  v.  State,  69  Ga.  781  (2).  See, 
also,  Fleming  v.  State,  67  Ga.  767.  The  peti- 
tion for  certiorari  In  the  present  case  contain- 
ed no  assignment  of  error  of  any  charactor. 
and  tbe  court  below  should  have  sustained 
the  motion  to  dismiss. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


HERRINGTON  v.  FLANDERS,  Sheriff. 

(Supreme  Court  of  Georgia.     July  17,   1902.) 

CRIMINAI,   LAW— CONVICTION-COSTS. 

1.  Under  section  1079  of  the  Penal  Code,  it 
is  manifestly  unlawful  to  charge  the  accused 
in  a  criminal  case,  upon  his  conviction,,  with 
"the  costs  of  any  witness  of  the  state,  unless 
such  witness  was  subpoenaed,  sworn,  and  ex- 
amined on  the  trial."  The  prohibition  in  that 
section  against  charging  the  accused,  except  as 
therein  indicated,  with  the  costs  of  "more  than 
two  witnesses  to  the  same  point,"  relates,  of 
course,  only  to  witnesses  who  have  actuially 
been  "subpoenaed,  sworn,  and  examined." 

2.  Under  the  law  above  announced,  the  sn- 
perior  court  erred  in  not  sustaining  the  cer- 
tiorari. 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Emanuel  conn- 
ty;  B.  D.  Evans,  Judge. 

Action  between  O.  F.  Flanders,  sherifC,  and 
Rowan  Herrlngton.  From  the  Judgment 
Herrlngton  brought  certiorari,  and  from  an 
order  dismissing  the  writ  he  brings  error. 
Reversed. 

A.  Herrlngton  and  S.  H.  Saffold,  for  plain- 
tiff in  error. 

PER  CnjRIAM.    Judgment  reversed. 

LE'WIS,  J.,  absoit  on  account  of  sickness. 


f  L  See  Costs,  voL  U,  Cent.  Dig.  |  UTt. 
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PKTOR  T.  BRA.DT. 

(Supreme  Coart  of  Georgia.     July  18,  1002.) 

PLEA.DINa-OENERAIj    DBMURRBR. 

1.  When  the  petition  in  an  action  of  trover 
embraces  three  paragraphs,  each  of  which  is,  in 
substance,  a  separate  count,  for  the  recovery 
of  personalty  therein  described,  and  two  of 
these  counts  are  bad,  and  one  good  in  law,  a 
general  demurrer  relating  to  the  entire  peti- 
tion affords  no  ground  for  striking  either  one 
of  the  defective  counts.  These  can  be  reached 
only  by  an  appropriate  special  demurrer,  di- 
rectly attacking  such  counts,  and  pointing  out 
their  defects. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  AmerlcriB;  0.  R. 
Qrlsp,  Judge. 

Action  by  R.  S.  Pryor  against  E.  E.  Brady. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Lane  &  Maynard,  for  plaintiff  In  error.  H. 
B.  Simmons,  J.  H.  Lumpkin,  and  J.  A.  Hiz- 
on,  for  defendant  In  error. 

LITTLE,  J.  Prior  Instituted  an  action  of 
trover  against  Brady  in  the  city  court  of 
Amerlcus.  He  alleged  in  his  petition  that 
during  the  year  1900  Brady  rented  from  him 
certain  land  situated  In  Lee  county;  that  in 
September  of  that  year,  Brady  having  failed 
to  pay  the  stipulated  rent,  petitioner  sued 
out  a  distress  warrant  and  had  same  levied 
for.  the  purpose  of  recovering  such  rent;  that 
afterwards.  In  October  of  that  year,  petition- 
er and  Brady  came  to  an  agreement  under 
which  the  distress  warrant  was  settled. 
Among  other  things,  it  was  stipulated  that 
Brady  should  turn  over  and  deliver  to  peti- 
tioner all  of  the  crops  which  bad  been  grown 
on  the  land  during  the  year  1900;  that  the 
same  should  be  gathered,  harvested,  and  sold 
by  petitl<Hier,  and  the  proceeds  applied  to 
the  liquidation  of  the  amount  which  Brady 
was  due  petitioner;  and,  in  the  event  such 
proceeds  were  greater  in  amount  than  was 
sufficient  to  pay  off  such  Indebtedness,  that 
the  balance  should  be  turned  over  to  Brady. 
Acting  under  this  agreement,  petitioner  em- 
ployed Brady  for  stipulated  wages  to  assist 
him  In  gathering  the  crop.  It  is  alleged  that 
under  this  agreement  title  to  the  crops  so 
made  was  vested  In  petitioner  for  the  purpose 
indicated.  It  is  further  alleged  that  petitioner 
paid  defendant  the  amount  agreed  on  for  his 
services  in  aiding  to  harvest  the  crop,  but  that, 
contrary  to  the  agreement,  Brady  secretly 
and  fraudulently  carried  away  from  said 
place,  and  from  the  possession  of  petitioner, 
and  without  his  knowledge  or  consent,  two 
bales  of  cotton,  which  were  g^rown  in  1900  on 
said  land,  which  In  the  i>etltIon  are  described 
by  definite  marks,  and  alleged  to  have  been  of 
the  value  of  $100,  and  worth  $1  per  month  as 
hire.  It  Is  further  alleged  that  demand  for 
this  cotton  was  duly  made  and  refused.  In 
another  paragraph  it  was  alleged  that  in  Oc- 
tober. 1900,  petitioner  gave  to  the  defendant 
three  $20  bills  of  United  States  money,  for 


the  purpnse  of  using  $25  of  the  same  to 
pay  the  expenses  of  harvesting  the  crop  of 
petitioner's  place,  and  the  remaining  $85  was 
to  be  paid  to  one  Hancock  tor  ginning  cot- 
ton and  paying  off  hands  for  picking  the 
cotton.  Pedtlouer  alleged  that  Brady  con- 
verted the  money  to  his  own  use,  and  did  not 
pay  the  sum  of  $35  to  Hancock.  It  is  also 
alleged  that  when  Brady  entered  on  the  land 
under  his  contract  of  rent  petitioner  furnish- 
ed him  a  large  quantity  of  cotton  seed,  to  be 
used  by  Brady  In  planting  his  crop,  as  a  fer- 
tilizer for  the  same;  that  Brady  agreed  to 
return  to  petitioner  at  the  end  of  the  year 
the  same  number  of  bushels  of  cotton  seed 
that  petitioner  iiad  furnished  him,  but  he  se- 
cretly and  fraudulently  converted  the  cotton 
seed  to  bis  own  use,  by  sale  or  otherwise, 
to  the  injury  of  petitioner;  and  that  Brady 
did  not  return  to  petitioner  at  the  end  of  the 
year  the  number  of  bushels  of  cotton  seed 
which  he  had  been  furnished.  The  defend- 
ant demurred  to  the  petition  on  several 
grounds:  First,  because  no  cause  of  action 
was  set  out;  second,  because  under  the  peti- 
tion the  action  of  trover  was  not  a  proper 
remedy;  third,  because,  if  liable  at  all,  the 
defendant  was  only  so  in  an  action  of  debt; 
fourth,  because  there  was  no  sufbcient  alle- 
gation that  the  title  to  the  property  was  In 
the  plaintiff  at  the  time  of  the  institution  of 
the  suit,  nor  that  the  same  had  been  convert- 
ed by  the  defendant;  fifth,  because  there  1» 
no  identification  of  the  property  sought  to  be 
recovered  in  paragraph  8  of  the  petition,  and 
that  the  allegations  made  therein  showed 
that  the  plaintiff  was  seeking  to  recover  in  an 
action  of  trover  for  a  simple  indebtedness 
from  defendant  to  plaintiff.  The  petition 
was  amended  in  certain  respects  not  here  nec- 
essary to  be  set  out.  The  trial  Judge  sus- 
tained the  demurrer,  and  dismissed  the  pe- 
tition, and  thereupon  the  plaintiff  excepted. 

This  demurrer,  when  properly  construed, 
must  be  taken  as  a  general  demurrer  to  th» 
whole  petition,  and  a  special  demurrer  to 
paragraph  8.  An  examination  of  the  petition 
shows  that  the  part  of  the  petition  which  re- 
lates to  the  two  bales  of  cotton  was  good,  in 
substance,  as  an  action  .of  trover  to  recover 
the  cotton.  In  such  an  action  It  was  only 
Incumbent  on  petitioner  to  prove  his  title, 
the  value  of  the  property,  its  conversion  by 
the  defendant,  and  the  demand  and  refusal 
before  the  institution  of  ine  suit.  In  refer- 
ence to  title,  the  petitioner  set  out  the  terms 
of  an  agreement  which  vested  in  him  title  of 
the  cotton  for  which  he  sued.  It  is  true 
that  under  the  allegations  the  proceeds  were 
to  be  devoted  by  the  petitioner  to  a  particu- 
lar purpose,  but  In  order  to  accomplish  that 
purpose  title  to  the  cotton  was  vested.  The 
conversion  is  distinctly  alleged,  as  is  also  the 
demand  and  refusal  to  deliver.  So  far,  then, 
as  the  petition  seeks  to  recover  the  two 
bales  of  cotton,  It  was  good,  and  was  not 
subject  to  be  dismissed  on  any  of  the  grounds 
of   the   demurrer.     There   being   one    good 
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count  Jn  the  petition,  a  general  demnirer 
to  It  as  a  whole  should  have  been  ovemiled. 
The  seventh  paragraph  seeks  to  recover 
"three  ?20  bills  of  United  States  money." 
Tbe  allegations  In  reference  to  the  conversion 
are  that  Brady  was  to  use  $25  "of  said  sum" 
to  pay  the  expenses  of  harvesting  the  crop, 
and  the  remaining  ?35  was  by  said  Brady  to 
be  paid  to  one  Hancock  for  ginning,  "and 
said  money  was  so  Intrusted  to  said  Brady 
Tor  the  purpose  of  paying  ofC  hands  for  pick- 
ing cotton,"  and  that  Brady  "did  fraudulent- 
ly and  wrongfully  convert  said  money  to  his 
own  use,"  and  did  not  pay  the  sum  of  $35  to 
Hancock,  but  as  to  the  $25  "petitioner  is  not 
advised  whether  the  said  money  was  used 
as  directed  or  not."  Under  these  allegations, 
the  plaintiff  was  not  entitled  to  recover  these 
three  particular  $20  bills.  The  count  Is  en- 
tirely defective,  has  no  place  In  an  action  of 
trover,  and  under  no  circumstances  could  be 
anything  except  a  demand  against  Brady  In 
an  action  for  money  had  and  received  to  the 
extent  of  $36.  The  demurrer,  being  general, 
could  not  reach  the  defects  In  this  para- 
graph. Had  the  defendant  desired  to  have 
It  stricken,  he  should  have  filed  a  special  de- 
murrer pointing  out  Its  defects,  but  It  was 
erroneous  to  dismiss  this  coimt  of  the  peti- 
tion on  a  general  demurrer.  Paragraph  8  Is 
also  defective,  and  the  allegations  made  In 
relation  to  the  cotton  seed  amount  to  no 
more  than  that  Brady  was  Indebted  to  peti- 
tioner In  the  sum  of  $120,  being  the  value  of 
600  bushels  of  cotton  seed.  There  was,  how- 
ever, a  special  demurrer  to  this  count  on  the 
ground  that  there  was  no  Identification  of 
the  property  sought  to  be  recovered,  and  that 
the  allegations  show  that  the  plaintiff  is  seek- 
ing to  recover  In  an  action  of  trover  for  a 
simple  Indebtedness  to  plaintiff  by  defend- 
ant This  was  a  good  demurrer  to  that  par- 
agraph, and  It  was  properly  stricken  by  the 
trial  Judge.  Inasmuch,  however,  as  the  first 
count  in  the  petition  in  relation  to  the  cotton 
was  good,  and  there  was  no  special  demurrer 
to  the  seventh  paragraph  in  relation  to  the 
three  $20  bills,  the  court  erred  in  sustaining 
the  general  demurrer  and  dismissing  the  peti- 
tion as  a  whole. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absenl  on  account 
of  sickness. 


PONDER  V.  STATE. 
(Supreme  C!oart  of  Georgia.     July  18,  1902.) 

DISORDBRLT  HOTJSH>-EVIDBNCE}-NB!W  TRIAL. 

1.  The  evidence  warranted  the  verdict,  and 
none  of  the  grounds  of  the  motion  for-  a  new 
trial  which  were  argued  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error  contain  any  saflS- 
cient  reason  for  reversing  the  Judgment  of  the 
trial  judge  refusing  to  grant  a  new  triaL 

(Syllabus  by  the  Court) 

Errw  from  city  court  of  Brunswick;  J.  D. 
Sparks,  Judge^ 


George  Ponder  was  convicted  of  keeping  a 
disorderly  bouse,  and  brings  error.    Affirmed, 

Ira  El  Smith  and  Orovatt  &  Whitfield,  for 
plaintiff  in  error.    J.  T.  Colson,  for  the  State. 

COBB,  J.  The  plaintiff  In  error  was  con- 
victed of  the  offense  of  keeping  and  main- 
taining a  lewd  house.  He  excepted  to  the 
Judgment  of  the  trial  court  refusing  to  grant 
him  a  new  trial.  The  defense  of  the  accused 
was  that  he  was  merely  the  servant  employ- 
ed at  a  stipulated  salary,  of  the  person  who 
maintained  and  kept  the  house  mentioned  in 
the  indictment  There  was  evidence,  howev- 
er, warranting  a  finding  that  he  was  Jointly 
Interested  with  his  alleged  employer  In  tlie 
business  being  carried  on  in  the  bouse. 
There  was  evidence  that  the  accused  lived  in 
the  houses  collected  the  rent  from  the  in- 
mates, and  exercised  acts  of  ownership  in 
and  about  the  building.  All  these  things 
might,  however,  be  consistent  with  the  the- 
ory of  the  accused;  but  there  was  direct  evi- 
dence that  the  accused  had,  previously  to 
the  trial,  stated  that  he  was  In  copartnership 
with  the  other  person  above  referred  to,  and 
that  on  one  occasion  he  stated  to  one  of  the 
Inmates  that  he  had  as  much  right  to  put 
her  out  of  the  building  as  Williams,  the  other 
person  Interested  in  the  business.  In  view 
of  all  this  testimony,  it  cannot  be  said  that 
the  verdict  was  wholly  unsupported  by  .evi- 
dence. 

The  motion  for  a  new  trial  contains  sev- 
eral grounds.  Some  of  them  were  not  argued 
in  the  brief  of  counsel  for  the  plaintiff  in  er- 
ror. Those  argued  do  not  present  any  suffi- 
cient reasons  for  ordering  a  new  trial.  One 
of  these  grounds  complains  that  the  court 
erred  In  admitting  In  evidence  a  contract  for 
the  sale  of  a  certain  piano,  dated  June  17, 
1001,  and  signed  by  G.  Williams,  by  "his  x 
mark,"  and  by  George  Ponder,  the  accused. 
The  contents  of  the  contract  are  not  set  out 
either  literally  or  In  substance,  nor  is  a  copy 
attached  to  the  motion.  It  Is  therefore  im- 
possible to  tell  from  the  motion  whether  the 
objection  to  the  admission  of  the  contract 
that  It  was  Irrelevant  to  the  issue  on  trial, 
was  well  taken  or  not  Under  a  well-settled 
rule  of  practice,  this  ground  of  the  motltm 
presents  no  sufficient  assignment  of  error. 

Complaint  is  made  in  several  grounds  of 
the  motion  that  the  court  failed  to  Instruct 
the  Jury  on  the  law  of  circumstantial  evi- 
dence. The  Judge  in  his  charge  to  the  Jury 
stated  that  they  might  convict  on  circum- 
stantial evidence,  and  then  Instructed  them 
that  if  they  believed  certain  facts,  which  af- 
forded evldMice  solely  of  a  circumstantial 
nature,  they  might  convict  The  Judge  might 
very  properly  have  given  the  abstract  rules 
of  law  applicable  to  circumstantial  evidence, 
but  his  failure  to  do  so  in  this  case  will  not 
In  the  absence  of  a  pertinent  written  request 
so  to  do,  afford  any  cause  for  a  new  trial. 
There  was  no  error,  for  the  reasons  assigned. 
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In  any  «>f  the  extracts  from  the  charge  to 
which  exceptions  were  taken. 

Judgment  atDrmed.  All  the  Jostlces  con- 
curring, except  LBWIS,  J.,  absent  on  ac- 
count  of  sickneBS. 


DAVISON  V.  McWHORTBR. 
(Supreme   Court  of  Georgia.     July  18,  1902.) 

ACTION  ON  CONTRACT— BVIDBNCB. 
1.  As  the  only  evidence  tending  to  establish 
the  amount  of  the  plaintiff's  demand  was  a 
vriting  upon  which  he  relied  as  constituting  an 
admission  by  the  defendant  of  liability  for  the 
sum  sued  for,  and  as  the  latter  met  this  evi- 
dence with  an  explanation  which,  if  true,  com- 
pletely overcame  its  force  and  effect,  a  finding 
in  his  favor  waa  fully  warranted. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Greene  comity; 
John  0.  Hart,  Jndge. 

Action  by  James  Davison  against  R.  L. 
McWhorter.  Judgment  for  defendant  before 
a  Justice,  and  plaintiff  brought  certiorari. 
From  an  order  overruling  the  petition,  plain- 
tiff brings  error.    Affirmed. 

Jas.  Davison,  for  plaintiff  In  error.  Hamil- 
ton McWtaorter,  for  defendant  In  error. 

LU5IPKIN,  P.  J.  A  suit  for  $19  was  In- 
stltoted  in  a  Justice's  court  by  Davison 
against  McWhorter,  the  action  being  based 
'•u  a  contract  signed  by  the  latter,  of  which 
the  foUowiuq;  is  a  copy:  "Greensboro,  Ga., 
Sept.  28, 1887.  I  hereby  promise  to  pay  Jas. 
Davison  or  bearer  the  sum  that  shall  be- 
come due  Gilbert  Champion  for  labor  perform- 
ed for  me  to  the  amount  of  $23.00,  said  sum 
being  due  said  Jas.  Davison  by  said  Cham- 
pion for  services  In  the  cases  of  the  State  y. 
Oilbert  Champion,  charged  with  'escape'  and 
with  'aiding  to  escape.'  This  promise  Is  lim- 
ited to  the  amount  of  my  indebtedness  to  Gil- 
bert Champion."  On  a  trial  before  a  Jnry  in 
the  magistrate's  court,  the  plaintiff  Intro- 
duced In  evidence  the  contract  sued  on,  and 
also  a  "written  statement  admitted  by  de- 
fendant to  have  been  given  Gilbert  Cham- 
pion." which  purported  to  show  bow  accounts 
stood  between  them.  In  this  statement 
Champion  was  charged  with  $35.67,  and  cred- 
ited with  $26.66,  as  his  "wages  to  April  10, 
'98."  Upon  this  evidence  the  plaintiff  rested 
his  case.  The  defendant,  as  a  witness  In  hla 
own  behalf,  testified,  In  substance,  as  fol- 
lows: The  understanding  was  that  he  was 
to  take  Champion  "and  work  him,  and  try  to 
help  Mr.  Davison  get  his  -money."  Cham- 
pion worked  for  McWhorter  from  September 
to  the  end  of  the  year  1897,  at  $5  per  month, 
and  at  Christmas  be  owed  Champion  $6  '.'on 
ii'ttlement,"  which  amount  was  paid  to  Darl- 
«.)n.  On  April  10,  1898,  Champion  "quit 
work."  The  Item  of  $26.66  with  which  he 
was  credited  in  the  above-mentioned  state- 
ment of  account,  represented  "hla  wages 
from  January  1st  to  April  10th,"  1898.  He 
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"lost  a  great  deal  of  time,  wblch  ia  charged 
In  the  account  against  blm,  as  shown  In  the 
statement  given  him.  Sometimes  he  lost  as 
many  as  12  days  at  once,  which  is  charged 
to  him  in  the  account  at  the  rate  of  40  cents 
per  day.  The  balance  of  his  account  Is  for 
supplies  furnished  and  medical  bills  paid  for 
blm  while  he  was  sick.  His  wages  did  not 
amount  to  as  much  as  the  accoimt  he  made 
while  working  for"  the  defendant,  and  for 
this  reason  the  latter  declined  to  pay  the 
plaintiff's  demand.  This  testimony  on  the 
part  of  the  defendant  was  corroborated  by  a 
witness  sworn  in  his  behalf,  who  testified 
"that,  as  superintendent  for  MaJ.  McWhorter, 
he  was  familiar  with  his  business  at  the  time 
Gilbert  Champion  was  there,  and  that  said 
Champion  lost  a  great  deal  of  time  from  sick- 
ness and  otherwise,— as  much  as  twelve  days 
at  a  time,— which  waa  charged  to  Champion 
at  the  rate  of  40  cents  per  day."  The  plain- 
tiff then  offered  himself  as  a  witness,  and 
testified  In  rebuttal  as  follows:  "MaJ.  Mc- 
Whorter took  Gilbert  Champion,  whom  I  had 
defended  In  two  cases,  to  work  him  and  pay 
me  my  fee.  If  the  negro  had  left  before  he 
worked  any,  I  did  not  expect  MaJ.  McWhorter 
to  pay  me  anything;  but  our  contract  was 
that  MaJ.  McWhorter  was  to  pay  me  what- 
ever amount  the  negro's  wages  came  to,  and 
this  Is  what  was  Intended  to  be  expressed  In 
the  contract  sued  on.  I  was  entitled  to  the 
negro's  services,  and.  If  I  had  understood  that 
MaJ.  McWhorter  should  make  these  advances 
to  Gilbert  Champion  without  consulting  me, 
I  never  would  have  put  Champion  to  work 
with  him.  MaJ.  McWhorter  made  these  ad- ' 
vances  to  the  negro  without  my  knowledge  or 
sanction."  The  trial  In  the  Justice's  court 
resulted  In  a  finding  in  favpr  of  the  defend- 
ant, and  Davison  presented  to  the  superior 
court  a  petition  for  certiorari,  In  which  he 
complained  that  the  verdict  was  contrary  to 
law  and  the  evidence,  "because,  under  the 
undisputed  evidence,  defendant  became  in- 
debted to  Gilbert  Champion  during  the  time 
specified  by  the  contract  sued  on  for  even 
more  than  $25,  and  this  made  the  defendant 
liable  to  plaintiff  regardless  of  whether  or 
not  Gilbert  Champion  was  Indebted  to  de- 
fendant at  the  same  time,  said  contract  not 
specifying  or  referring  to  any  net  balance 
which  might  be  due  Gilbert  Champion  on  set- 
tlement between  defendant  and  said  Cham- 
pion." The  petition  for  certiorari  was  over- 
ruled, and  Davison  excepted. 

Giving  to  the  contract  sued  on  the  con- 
struction which  he  places  upon  It,  we  are 
satisfied  he  made  out  a  prima  facie  case  by 
Introducing  In  evidence  this  contract  and  the 
statement  of  account  which  the  defendant 
admitted  he  had  made  out  and  given  to 
Champion.  This  Is  so  for  the  reason  that 
this  statement  purported  to  be  an  admission 
on  the  part  of  McWhorter  that  the  wages 
earned  by  Champion  up  to  April  10,  1898, 
amounted  to  $26.GC.  But  thl^  seeming  admis- 
sion against  Interest  was  open  to  explanation 
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by  McWhorter,  and  he  successfully  overcame 
It  by  bis  testimony  to  the  effect  that  he  had 
credited  Champion  with  the  full  amount  of 
wages  he  would  have  earned  had  he  worked 
continuously  from  January  1,  1898,  to  April 
10th  of  that  year,  and  that  In  the  account 
rendered  against  him,  amounting  to  $35.07, 
he  had  been  charged,  at  the  rate  of  40  cents 
per  day,  with  the  time  he  had  lost  on  account 
of  sickness,  etc.  McWhorter  did  not,  it  is 
true,  undertake  to  say  how  much  time  Cham- 
pion had  lost,  or  when  he  was  absent  from 
work,  or  upon  what  basis  the  settlement  be- 
tween them  at  Christmas,  1897,  was  had. 
On  the  contrary,  all  that  McWhorter  endeav- 
ored by  his  testimony  to  show  was  that  In 
point  of  fact  the  item  of  $26.66  with  which 
Champion  was  credited  in  the  statement  of 
account  furnished  him  did  not  correctly  rep- 
resent the  amount  of  money  actually  earned 
by  him  as  wages  up  to  April  10,  1898.  This 
was  all  it  was  necessary  for  McWhorter  to 
establish  In  order  to  destroy  the  evidentiary 
value  of  the  writing  upon  which  the  plaintiff 
relied  as  constituting  an  admission  that  on 
the  date  last  mentioned  the  former  owed  to 
Champion,  for  work  performed  by  him,  the 
sum  of  $26.66.  Without  the  aid  of  such  an 
admission,  no  case  was  made  out  which  en- 
titled the  plaintiff  to  recover  any  specified 
amount;  for  he  made  no  attempt  to  prove 
for  what  length  of  time  Champion  actually 
worked  or  what  compensation  he  was  to  re- 
ceive for  his  services.  The  Jury,  as  they  had 
a  right  to  do,  accepted  as  tme  the  explana- 
tion offered  by  McWhorter  as  to  bow  be 
came  to  credit  Champion  with  an  amount 
which  he  bad  not  actually  earned  as  wages. 
The  defendant's  testimony  fully  warranted  a 
finding  that  Champion  had  earned  a  much 
larger  sum  than  $6,  the  amount  paid  over  to 
Davison,  but  there  was  no  evidence  before 
the  jury  as  to  this  matter  which  would  have 
authorized  them  to  return  a  verdict  In  his 
favor  for  any  definite  sum.  He  simply  failed 
to  show,  otherwise  than  by  the  paper  relied 
on  by  him  as  an  admission,  bnt  which  the 
jury  declined  to  regard  as  such,  that  Mc- 
Whorter owed  him  the  amount  for  which  he 
brought  suit,  or  any  other  specific  amount. 
The  burden  was  on  him  to  prove  his  alleged 
claim.  He  might  have  succeeded  in  doing  so 
by  a  proper  cross-examination  of  McWhorter 
while  he  was  on  the  stand  as  a  witness.  No 
attempt  to  have  him  state  explicitly  how 
ranch  Champion  actually  earned  as  wages  ap- 
pears to  have  been  made,  however,  nor  was 
the  latter  introduced  as  a  witness,  or  any 
testimony  offered  for  the  purpose  of  estab- 
lishing the  real  truth  In  regard  to  this  very 
Important  matter.  This  being  so,  Davison  is 
clearly  not  In  a  position  where  be  can  justly 
complain,  either  that  the  jury  In  the  magis- 
trate's court  did  not  return  a  verdict  In  his 
favor,  or  that  the  judge  of  the  superior  court 
differed  with  him  in  opinion  as  to  the  merits 
of  bis  petition  for  certiorari. 


Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


COLLIER  V.  STATE. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

CRIMINAL  LAW— IMPARTIAL  TRIAL-DSMON- 
STRATION  IN  COURT  ROOM. 

1.  The  plaintiff  in  error  did  not  have  a  fair 
and  impartial  trial  in  the  manner  contemplated 
by  law,  which  is  guarantied  to  him  by  the  con- 
stitution of  this  state;  and,  whether  the  ver- 
dict was  or  was  not  supported  by  the  evidence. 
It  must  for  this  reason  be  set  aside.  The  trial 
judge  erred  in  overruling  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court.1 

Error  from  superior  court,  Whitfield  coun- 
ty; A.  W.  Fite,  Judge. 

Bill  Collier  was  convicted  of  crime,  and 
brings  error.    Reversed. 

See  41  S.  B.  261. 

W.  C.  Martin  and  W.  M.  Jones,  for  plain- 
tiff In  error.  Sam.  P.  Maddox,  Sol.  Gen., 
and  Boykin  Wright,  Atty.  Gen.,  tcr  the 
State. 


LITTLE,  J.  Collier,  the  plaintiff  In  error, 
was  indicted,  at  a  special  term  of  Whitfield 
superior  court,  for  the  offense  of  rape,  and 
was  tried  and  convicted  at  the  same  term. 
He  made  a  motion  for  a  new  trial,  wlilcb 
was  overruled,  and  he  excepted. 

This  motion  contains  a  numl>er  of  groimds. 
These,  it  Is  not  necessary  that  we  should 
consider  and  pass  on  seriatim,  for  the  reason 
that  we  have  arrived  at  the  conclusion  that, 
for  the  reasons  hereafter  given,  the  accused 
did  not  have  a  fair  and  impartial  trial  as 
guarantied  to  him  by  the  constitution  and 
laws  of  this  state,  and  that,  without  regard 
to  the  evidence  which  was  produced  on  the 
trial,  the  verdict  must  be  set  aside,  and  a 
new  trial  granted.  We  therefore  confine 
ourselves  to  a  consideration  of  those  grounds 
of  the  motion  which  present  the  reasons  why 
the  trial  which  resulted  in  bis  conviction  can- 
not be  sanctioned  by  the  law.  These  are 
two.  One  of  them  specifies  that  during  the 
trial,  and  while  the  person  said  to  have  been 
assaulted  was  testifying  in  rebuttal  to  tbe 
evidence  Introduced  by  the  defendant,  she 
became  very  much  excited,  and  began  up- 
braiding the  defendant,  and  tbe  husband  of 
the  witness  took  hold  of  a  chair  In  a  threat- 
ening manner  as  If  to  strike  tbe  defendant 
with  It,  but  was  seized  by  an  officer,  and 
forced  to  take  his  seat  At  this  point  the 
crowd  in  the  courthouse  became  very  much 
excited,— got  upon  tbe  seats,— looking  and 
moving  towards  where  the  defendant  was 
sitting.  Tbey  were  commanded  by  tbe  trial 
judge  to  be  seated,  and  this  command  was, 
after  a  little  while,  obeyed.  Subsequently,  j 
counsel  for  the  accused  moved  the  court  to 
declare  a  mistrial  on  account  of  this  dem- 
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onstration,  and  error  is  assigned  on  the 
Judge's  refusal  so  to  do.  Another  ground  of 
tbe  motion  states,  as  a  reason  why  a  new 
trial  should  be  granted,  that,  while  the  Jury 
was  In  its  room  considering  the  case,  a  large 
number  of  men  collected  in  the  courtroom 
and  courthouse  yard,  swearing,  and  using 
threatening  language  towards  the  Jury,  such 
as:  "If  the  jury  does  not  hang  him,  we 
wiU;"  and  "We  will  give  the  jury  until  ten 
o'clock  to  c(mTlct  him;  and  if  they  don't, 
we  will  take  him  out  and  hang  him." 

The  first  of  these  grounds  was  allowed, 
and  approved  by  tlie  presiding  Judge.  As  to 
the  last,  the  Judge  stated  that  be  knew  noth- 
ing of  the  facts  therein  stated,  but  at  the 
hearing  of  the  motion  a  number  of  affidavits, 
on  the  part  of  both  the  state  and  the  ac- 
cused, were  introduced,  and  read  in  evi» 
dence.  Some  of  these  referred  to  the  dem- 
onstration which  occurred  in  the  courtroom 
during  the  trial,  and  others  to  the  demonstra- 
tions which  occurred  in  the  courthouse  build- 
ing, and  in  the  yard  of  the  courthouse,  dur- 
ing tbe  time  the  jury  had  the  case  under 
consideration.  It  is  not  necessary  that  tbe 
contents  of  all  these  affidavits  should  be  set 
forth.  As  to  the  demonstration  which  oc- 
curred In  the  courtroom  during  the  trial  (as 
to  the  meaning  of  which  the  affiants  differ), 
and  as  explanatory  of  Its  nature,  we  have 
selected,  and  here  present  the  substance  of 
two,— one  made  by  Mr.  McCamy,  of  counsel 
for  the  defendant,  tbe  other  by  Mr.  Maddox, 
tbe  solicitor  general,  who  had  charge  of  the 
ease  for  the  state.  In  the  affidavit  of  the 
former  the  following  statement  is  made: 
"Deponent  was  present  in  court  when  the 
lady  alleged  to  have  been  outraged  was  put 
upon  the  stand  In  rebuttal  of  the  testimony 
introduced  by  the  defendant.  During  the 
time  she  was  thus  on  the  stand,  she  grrew 
very  much  excited,  denouncing  the  defend- 
ant very  fiercely,  turning  to  him,  saying, 
'You  know  yon  are  guilty.'  At  this  time  a 
large  portion  of  the  audience,  perhaps  200 
In  number,  became  very  much  melted,  and, 
as  it  seemed  to  deponent,  all,  or  nearly  so, 
came  pouring  over  the  benches  In  a  very  ex- 
cited manner,  and,  it  seemed  to  the  depon- 
ent, to  where  the  defendant  was,  and  seemed 
their  intention  was  to  then  and  there  lynch 
the  defendant.  The  judge  commanded  tbe 
crowd  to  sit  down,  and  rose  to  his  feet  and 
commanded  the  sheriff  to  keep  order.  But  if 
the  crowd  was  reprimanded  for  their  conduct, 
deponent  does  not  remember.  And  If  the 
Judge  said  anything  to  the  Jury  about  the 
demonstration  at  the  time,  or  any  other  time, 
deponent  did  not  bear  it."  The  solicitor  g«i- 
eral  gives  his  understanding  of  the  matter  in 
tbe  following  language:  "During  tbe  prog- 
ress of  the  trial,  the  husband  of  Mrs.  Georgia 
McPherson,  who  Is  alleged  to  have  been 
raped,  was  sitting  very  near  deponent 
When  Mrs.  McPherson  became  excited,  and 
was  denouncing  the  defendant  using  the 
'.anguage  which  appears  in  the  brief  of  evi- 


dence and  in  the  motion  for  a  new  trial,  the 
crowd  in  the  courthouse  did  not  make  any 
demonsti-ation  while  she  was  testifying,  and 
until  she  ceased  to  testify;  and  when  her 
husbaud  caught  hold  of  a  chair,  and  was 
seized  by  the  officer,  and  made  to  take  his 
seat  was  when  tbe  crowd  arose,  got  upon 
the  benches,  and  made  the  demonstration 
complained  of.  In  the  opinion  of  deponent, 
the  demonstration  was  not  against  the  de- 
fendant and  would  not  have  been  made  but 
for  the  conduct  of  the  husband  of  the  state's 
witness,  and  it  is  the  opinion  of  deponent 
that  it  was  curiosity  on  the  part  of  the  crowd 
to  see  what  was  going  on  between  the  officer 
and  the  witness,  and  not  a  demonstration  to- 
wards the  defendant.  When  the  Judge 
arose,  and  commanded  the  crowd  two  or 
three  times  to  take  their  seats,  they  imme- 
diately did  so,  and  as  soon  as  the  officers 
succeeded  in  seating  the  husband  of  the  wit- 
ness. It  is  the  opinion  of  deponent  that  if 
the  husband  of  witness  had  remained  in  his 
scat,  and  had  not  made  the  demonstration 
towards  defendant  that  he  did,  and  if  the 
officer  had  not  taken  bold  of  him,  that  there 
would  have  been  no  demonstration  from  the 
crowd."  Each  of  the  statements  of  tbe  two 
gentlemen  named  Is,  of  course,  to  be  accept- 
ed as  giving  the  facts  as  each  respectively 
understood  them;  and.  so  treating  them.  It  y 
is  obliged  to  be  conceded  that  a  demonstra- 
tion on  the  part  of  a  very  large  body,  for 
some  reason,  occurred  In  the  courtroom  dur- 
ing the  progress  of  the  trial,  and  that  ttil» 
demonstration  was  made  at  a  time  when  the- 
husband  of  the  witness  was  seeklug  to  do> 
violence  to  the  i)erson  of  tbe  accused,  in  the- 
presence  of  the  court  and  Jury.  These  gen- 
tlemen and  other  affiants  differ  in  opinion  a» 
to  what  the  demonstration  meant.  In  refer- 
ring to  that  ground  of  tbe  motion  which  wa» 
based  upon  the  conduct  of  the  crowd  in  th? 
courtroom,  and  in  the  courthouse  yard  after 
the  trial  of  the  case  had  been  completed,  and 
after  the  Jury  had  retired  to  their  room  in 
the  courthouse  building,  quite  a  number  of 
affidavits,  including  those  of  the  Jurors  who 
tried  the  case,  were  submitted.  We  1-efer  to 
such  of  them  as  we  deem  necessary  to  Il- 
lustrate the  ruliugs  which  we  make.  The 
bailiff,  in  whose  charge  the  Jury  had  been 
placed,  testified  that  he  carried  tbe  Jury  to 
the  Jury  room,  and  locked  thcui  up;  that  he 
remained  at  the  door  of  the  Jury  room  during 
their  deliberations;  that  no  one  had  access 
to  the  Jury,  nor  the  Jury  to  any  one;  that 
around  the  courthouse  yard  there  were  some 
noisy  demonstrations,  and  some  talking  in 
the  courthouse,  but  he  does  not  believe  that 
the  Jury  could  have  heard  and  distinguished 
what  was  said;  that,  in  the  opinion  of  this 
witness,  the  crowd  remained  at  the  court- 
house as  a  matter  of  curiosity,  awaiting  the 
verdict;  that  it  dispersed  about  2  o'clock  In 
the  morning,  and  the  Jury  did  not  make  and 
return  a  verdict  until  between  7  and  8  • 
o'clock  on  the  moruiug  aftta:  the  trial.    Two 
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other  bailiffs  of  the  coiirt,  who  were  pres- 
ent during  the  trial,  used  this  language  in 
affidavits  they  made:  "They  were  watchful 
to  see  that  no  trouble  occurred  In  the  way 
of  lynching;  that  they  were  listening,  and 
they  heard  but  one  pistol  shot;  they  made 
mention  of  it  at  the  time,  and  the  pistol  shot 
was  not  In  the  courthouse  yard,  or  near  the 
courthouse,  but  was  some  distance  away." 
r  Bach  one  of  the  Jurors  who  tried  the  case 
also  testified  by  affidavit  They  all  agreed 
In  the  statement  that  they  were  not  influen- 
ced by  any  demonstration;  that  the  noise  In 
the  courthouse  yard  had  no  effect  upon  them 
as  jurors;  and  that  they  were  controlled  alone 
by  the  evidence  In  the  case,  and  endeavored 
to  return  a  proper  verdict,  and  they  con- 
tinued of  the  opinion  that  they  had  done  s^ 
Some  of  the  jurors  also  testified  that  witlle 
the  jury  had  the  case  under  consideration 
there  were  some  noisy  demonstrations  in 
the  courthouse  yard,  but  they  could  not  dis- 
tinguish what  was  said,  nor  did  they  believe 
that  the  demonstrations  were  meant  to  ap- 
ply to  the  jury.  Another  testified  that  be 
could  hear  the  crowd,  but  not  what  they 
said;  nor  did  be  pay  any  attention  to  this 
crowd;  and  nothing  said  by  them'  had  any 
influence  on  him.  Still  another  juror,  Mr. 
Foster,  testified  as  follows:  "That  he  was 
not  Influenced,  in  the  verdict  he  rendered, 
by  any  demonstration  made  by  anybody  on 
the  outside,  and  not  connected  with  the  case; 
that  whUe  confined  in  the  jury  room  he 
heard  considerable  noise  in  the  courthouse 
yard.  'I  beard  some  one  say,  "If  they  don't 
make  a  verdict  in  36  minutes,  we  will;"  this 
is  all  I  understood.  This  was  about  eleven 
o'clock  p.  m.;'  that  the  noises  in  the  court- 
house yard  had  no  effect  upon  him  as  a 
juror  in  the  least;  that  he  was  controlled 
alone  by  the  evidence  in  the  case,  and  en- 
deavored from  the  evidence  to  return  what 
he  thought  and  now  thinks  was  a  proper 
verdict.  The  jury  had  the  case  under  con- 
sideration all  night  The  noise  in  the  court- 
house yard  ceased  about  2  o'clock  in  the 
morning,  and  the  verdict  was  not  reported 
and  returned  Into  court  until  between  7  and 
8  o'clock  in  the  morning."  Among  other 
affidavits  submitted,  was  one  fronr  L.  H. 
Crawford,  to  the  following  effect:  "That 
he  was  at  the  courthouse  In  Dalton,  Oa., 
from  about  ten  to  about  one  o'clock  on  the 
night  while  the  jury  was  out  in  the  case  of 
the  state  against  Bill  Collier,  tried  for  rape; 
and  deponent  swears  that  while  he  was  at 
said  courthouse  there  was  a  boisterous  crowd 
of  from  60  to  75  people  in  and  around  the 
courthouse.  Deponent  says  occasionally  a 
poi-tion  of  the  crowd  would  line  up  in  court- 
house hall  for  the  purpose  of  gohag  to  the 
jail,  and  a  time  or  two  they  started  to  the 
jail,  and  got  as  far  as  the  well  in  the  court- 
house yard.  All  the  demonstration  was  in 
the  hearing  of  the  jury,  and  deponent  believes 
the  Jury  heard  it  Deponent  says  that, 
while  he  was  at  the  courthouse  on  said 


night,  be  heard  a  number  of  pistol  shots 
which  seemed  to  be  between  the  courthouse 
and  the  jail."  Another  witness,  6.  M.  Can- 
non, Jr.,  said  that  "he  saw  the  demonstra- 
tion in  the  courtroom;  saw  and  heard  a  pis- 
tol shot  in  the  yard  or  near  by;  beard  loud 
and  boisterous  talk  like  this:  'If  the  jury 
does  not  hang  him  we  will,'  or  something  to 
that  effect  Crowd  remained  around  court- 
house until  probably  2  o'clock  a.  m." 

This  evidence  clearly  established  that  a 
second  demonstration  was  made  by  the 
crowd,— that  is  to  say  that  after  the  jury- 
bad  been  charged,  and  bad  retired  to  con- 
sider their  verdict  a  very  considerable  num- 
ber of  people  assembled  in  the  courtroom, 
near  to  which  was  the  jury  room,  and  in  the 
yard  of  the  courthouse,  and  acted  in  a  very 
boisterous  manner.  It  cannot  be  doubted,  *- 
from  the  evidence,  that  this  demonstration 
was  made  agrainst  the  accused,  and  it  is 
more  than  Inferable  that  the  purpose  of  the 
demonstration  was  to  secure  from  the  jury  > 
a  verdict  of  conviction.  /Tt  would  be  mere 
idle  talk  to  say  that  the  jurors  dH  not  un- 
derstand that  the  demonstration  was  against 
the  prisoner  on  trial.  It  is  true  that  each 
of  the  jurors  testified  that  the  noise  and  ' 
demonstration  made  by  this  crowd  did  not 
affect  his  verdict  Indeed,  all  of  them  but 
one  testified  that,  while  they  heard  tbe 
noises,  they  could  not  understand  what  was 
said,  ,^  One  of  them  did  clearly  understand 
that  some  persons  in  the  crowd  threatened 
violence  to  the  prisoner  if  the  jury  did  not 
return  a  verdict  of  guilty.  It  is  a  littie  sig- 
nificant that  the  two  bailiffs  who  were  in 
attendance  on  the  court  testified  that  they 
were  watchful  to  see  that  no  trouble  occur- 
red in  tbe  way  of  lynching,  showing,  evl- 
dentiy,  that  there  was  a  fear  that  tbe 
prisoner  would  be  lynched;  and  it  is  fair 
to  assume  that  these  fears  were  occasioned 
by  the  demonstrations  of  the  cro\^  We  ' 
have  no  reason  to,  and  do  not,  doubt  that 
each  member  of  the  jury  who  testified  was 
sincere  and  honest  in  bis  belief  that  his  ver- 
dict was  in  no  way  affected  by  the  demon- 
stration during  the  progress  of  the  trial, 
or  by  that  which  subsequentiy  occurred  . 
while  the  jury  were  considering  their  ver- 
dict But  the  question  is  not  whether,  in 
fact  the  jurors  were  Influenced  by  tbese . 
demonstrations,  but  were  the  demonstrations 
calculated  to  Influence  the  Jurors  in  tbeir 
action?)  In  the  case  of  Woolfolk  v.  State, 
81  Ga.  651,  8  S.  E.  724,  our  present  chief 
justice,  who  delivered  the  ophilon  in  that 
case,  referring  to  a  demonstration  made  by 
some  one  In  the  courtroom,  who,  during  the 
progress  of  the  trial,  cried  out  in  an  ex- 
cited and  angry  tone,  "Hang  him!  Hang 
him!  Hang  him!"  said:  "All  the  jurors 
make  affidavit  that  these  things  had  no  in- 
fluence upon  their  minds.  •  •  •  But  can 
any  man  say  with  certainty  that  such  things 
have  no  influence  upon  him?  Can  any  of 
us  know  how  far  our  minds  are  influenced 
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by  applause  or  excitement  of  a  crowd  which 
surrounds  us?  Can  any  of  us  say,  even  in 
this  court,  that  this  or  that  piece  of  testi- 
mony, or  this  or  that  argument  of  counsel, 
has  not  Influenced  our  minds?  Can  any  of 
us  say  that,  on  the  trial  of  one  of  the  most 
heinous  crimes  ever  committed  in  this  state 
or  any  other,  the  applause  of  the  crowd,  the 
fierce  cries  of  'Hang  him!  Hang  him!'  from 
members  of  the  crowd,  followed  later  on  by 
a  repetition  of  the  same  cry,  would  have  no 
Influence  upon  our  minds?  Our  minds  are 
so  constituted  that  it  is  impossible  to  say 
what  impression  scenes  of  this  kind  would 
make  upon  us,  unless  we  had  determined 
beforehand  that  the  prisoner  was  guilty  or 
Innocent  The  question  here  Is,  not  what 
effect  these  things  did  have  upon  the  minds 
of  the  Jury,  but  what  effect  they  were  cal- 
culated to  produce."  On  the  case  of  Smith 
▼.  Lovejoy,  62  Oa.  872,  Mr.  Justice  Jack- 
son said:  "The  juror's  mind  might  have 
been  influenced  by  the  version  given  to  the 
case  by  the  plaintiff,  though  he  did  not  rec- 
ognize the  influence  himself;  therefore,  what 
he  swore,  he  might  believe,  yet  impressions 
may  have  been  made  favorable  to  plaintiff, 
and  against  defendant"  Chief  Justice  War- 
ner, In  delivering  the  opinion  of  this  court 
in  the  case  of  Daniel  ▼.  State,  66  Oa.  668, 
said:  "The  policy  of  the  law  is  to  protect 
Jurors  from  all  such  influences .  and  tempta- 
tions in  the  trial  of  criminal  cases,  as  well 
as  defendants  who  may  be  injured  thereby." 
So,  therefore,  In  determining  whether  the 
plaintiff  in  error  has  any  cause  of  complaint 
on  account  of  the  demonstrations  made  in 
the  courtroom  during  the  trial,  and  subse- 
quently both  in  the  courtroom!  and  court- 
house yard  while  the  Jury  were  considering 
the  case,  the  inquiry  is  not  to  be  conflned 
to  the  effect  that  such  demonstrations  ac- 
tually had  on  the  minds  of  the  Jurors,  but 
the  question  to  be  determined  is  whether 
the  demonstrationB  referred  to  were  of  such 
a  nature  as  that  they  were  calculated  prej- 
udicially to  affect  the  Jurors  trying  the 
case^  Tested  by  this  rule,  it  is  apparent 
that  the  defendant  did  not  have  a  fair 
and  Impartial  trial,  which  the  law  guaranties 
to  him,  and  to  which  he  is  entitled  be  he 
guilty  or  Innocent  The  helnousness  of  the 
crime  with  which  he  was  charged  must  not 
and  cannot  be  allowed  to  affect  the  manner 
of  his  trial;  and  only  by  a  fair  and  legal 
trial  can  his  guilt  be  so  established  as  to 
make  him  subject  to  the  punishment  which 
the  law  visits  on  offenders  in  such  a  case. 
Without  any  reference  to  the  correctness 
or  Incorrectness  of  the  verdict  rendered  in 
the  case,  und«r  the  evidence  which  was  sub- 
mitted we  must  in  deference  to  the  obliga- 
tions which  we  have  assumed,  as  we  under- 
stand them,  reverse  the  Judgment  of  the 
court  below,  because  the  defendant's  guilt 
has  not  been  established  by  a  fair  and  im- 
partial trial  in  the  manner  contemplated  by 
law. 


Judgment  reversed.  All  the  Jostices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


CENTRAL  OF  GEORGIA  BY.  CO.  t. 

McKINNBY. 

(Supreme  Court  of  Georgia.     July  28,  1002.) 

CARIUBRS-mJURIESS  TO  PASSBNGBR— BVI- 

DSNCES— NEaUOBNCB-QUES- 

TION  FOR  JURY. 

1.  Evidence  of  particular  acts  of  the  de- 
fendant at  the  time  at  which  it  was  alleged 
that  plaintiff  .sustained  injuries  by  alighting 
from  a  train  ia  admissible,  when  such  evidence 
tends  to  illustrate  the  manner  in  which  the 
plaintiff  claimed  he  was  injured,  although  a 
statement  of  these  acts  is  not  set  out  in  de- 
tail in  the  petition. 

2.  Whether  the  commission  of,  or  omisaion 
to  do,  particular  acts  by  a  railroad  company, 
was  negligence  as  to  one  who  has  been  injured 
by  the  running  and  operation  of  a  train  of 
cars,  must  as  a  general  rule,  be  determined  by 
a  jury;  and  it  is.  error  for  the  Judge,  on  the 
trial  of  a  case  brought  to  recover  damages  for 
such  injuries,  to  charge  the  jury  that  the  omis- 
sion to  do  a  certain  act  was  negligence,  when 
not  expressly  made  so  by  law. 

3.  The  charge  complamed  of  in  the  fourth 
ground  of  the  amended  motion  for  a  new  trial 
was  not  erroneous  for  any  of  the  reasons  as- 
signed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  ClaytiRi  comity; 
Jno.  S.  Candler,  Judge. 

Action  by  L.  T.  D.  McKInney  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

A  L.  Bemer  and  Hall  &  Cleveland,  for 
plaintiff  in  error.  Arnold  &  Arnold,  for  de- 
fendant In  error. 


LITTLE,  J.  An  action  was  Instituted 
against  the  railway  company  by  McKlnn^, 
to  recover  damages  for  personal  Injuries 
which  the  plaintiff  alleged  he  sustained  by 
reason  of  the  negligence  of  the  agents  of  the 
company  in  the  running  and  opoation  of 
its  cars. 

It  appears  that  the  plaintiff  was  a  passen- 
ger on  one  of  the  cars  of  the  defendant  for 
the  purpose  of  being  transported  to  Lovejoy, 
and  It  is  alleged  that  he  was  injured  In  at- 
tempting to  alight  from  the  train  after  it 
had  arrived  at  that  place.  The  specific  acts 
of  negligence  with  which  the  defendant  was 
charged  were  that  It  negligently  failed  to 
stop  the  train  a  sufllcient  time  tor  the  plain- 
tiff to  alight  safely;  that  it  negligently  start- 
ed the  train  while  the  plaintiff  was  In  the 
act  of  alighting;  and  before  he  had  com- 
pletely and  safely  reached  the  ground  the 
car  was  negligently  started  with  a  sudden 
Jerk.  The  evidence  in  relation  to  the  man- 
ner and  circumstances  under  which  the  plain- 
tiff alighted  from  the  car  was  In  direct  con- 
flict The  plaintiff  himself  testified,  among 
other  things,  that  "when  the  train  got  to 
Lovejoy    they   were   running   very   rapidly. 
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They  ran  through  the  station,  and  went  past 
the  regular  depot  some  distance,  and  I  went 
to  get  out  of  the  train,  and  stepped  on  the 
step  like,  and  the  conductcx'  told  me  to  make 
haste.    The  track  Is  on  a  fill  there  like,  and 

1  couldn't  reach  the  ground  hardly,  and  I 
slid  down  with  this  hand  holding  the  hand 
brake,  and  had  an  umbrella  in  that  hand, 
and  I  kinder  sat  down  on  the  lower  step, 
and  slid  off,  and  caught  on  the  ground; 
couldn't  touch  It  by  stepping  down,  one  foot 
up  here  and  the  other  one  on  the  ground; 
Just  kinder  sat  down  on  the  step  like;  and 
as  I  slid  off  the  train  snatched  off,  and  Jerk- 
ed me  back,  and  some  part  of  it  struck  me 
out  a  piece  from  the  train."  He  further  tes- 
tified that  when  the  conductor  called  out  the 
station  he  was  sitting  about  the  middle  of 
the  coach;  that  he  got  up  and  walked  to  the 
front  end  of  the  car,  and  stepped  out;  that 
the  train  was  slowing  up,  and  the  conductor 
called  to  him  to  make  haste,  and  as  he  step- 
ped down  on  the  steps  the  conductor  was 
standing  on  the  opposite  side  of  the  plat- 
form; that  he  hurried  as  much  as  he  could; 
that  the  train  stopped  only  a  little  while,— 
merely  stopped,  and  then  commenced  run- 
ning again;  that  when  be  first  went  to  get 
off  It  had  stopped,  but  by  the  time  he  got 
his  foot  on  the  ground  it  had  started  off, 
and  did  not  stop  long  enough  tor  him  to  get 
to  the  ground.  It  was  a  dark,  cloudy,  rainy 
night,  and  there  was  a  fill  at  the  place 
where  he  got  off.  There  was  other  evidence 
which,  in  some  measure  at  least,  tended  to 
forroborate  a  part  of  the  evidence  of  the 
plaintiff.  On  the  other  hand,  the  conductor 
testified  that  the  stop  at  Lovejoy  was  from 

2  to  2%  minutes;  that  there  were  other  pas- 
sengers for  the  station,  and  they  got  off;  that 
ample  time  was  given,  and  the  plaintiff  was 
the  last  one  to  get  off;  that  he  had  called 
the  attention  of  the  plaintiff  to  the  fact 
when  he  got  to  Lovejoy,  and  everybody  got 
out  of  the  car  but  him;  that  plaintiff  stood 
for  some  time,  after  they  had  got  to  Love- 
Joy,  talking  to  a  lady;  that  he  kept  calling 
the  station,  and,  seeing  that  plaintiff  was 
making  no  start  to  get  off,  lie  started  his 
train;  that  when  plaintiff  came  to  the  door 
he  ran  to  him,  and  put  his  hand  on  his 
shoulder,  and  told  him  to  hold  on,  and  let 
him  stop  the  train;  that.  Just  as  he  did  that, 
the  plaintiff  Jumped  off  the  platform  to  the 
ground,  etc.  There  was  much  other  evidence 
tending  to  corroborate  the  conductor  as  to  the 
manner  In  which  the  plaintiff  left  the  car. 
The  plaintiff  also  Introduced  evidence  as  to 
the  extent  of  his  injuries.  Other  evidence 
was  also  introduced,  but  It  is  not  necessary 
that  it  be  reported  here  in  order  that  the 
points  made  and  decided  shall  be  understood. 
The  case  was  submitted  to  the  Jury,  and  a 
verdict  in  favor  of  the  plaintiff  for  $1,500 
was  rendered.  The  defendant  submitted  a 
motion  for  a  new  trial,  which  was  overruled, 
and  It  excepted.  The  motion  complains  that 
the  verdict  was  contrary  to  law,  to  the  evi- 


dence, and  without  evidence  to  support  it; 
and  that  the  verdict  was  against  certain  dis- 
tinct portions  of  the  charge  of  the  court.  As 
the  case  is  to  be  tried  again,  it  would  be 
profitless  to  separately  consider  those  grounds 
which  alleged  that  the  verdict  was  contrary 
to  the  charge  of  the  court  In  certain  particu- 
lars, as  these  groimds  mean  nothing  more 
than  that  the  verdict  was  contrary  to  law. 
It  la  to  be  presumed  that  the  court  charged 
the  Jury  on  all  the  theories  which  arose  from 
the  evidence  in  the  case;  and  the  fact,  if 
It  be  one,  that  the  verdict  was  not  in  accord 
with  the  Instructions  given  under  one  the- 
ory, affords  no  reason  that  It  was  not  prop- 
erly returned  under  another  portion  of  the 
charge,  given  under  a  different  theory  of  the 
case  as  made  by  the  evidence.  With  this 
reference  to  these  grounds  of  the  motion, 
we  take  up  the  others  in  the  order  In  which 
they  are  set  out. 

1.  Complaint  is  made  that  the  court  erred 
in  admitting  the  following  evidence  of  the 
plaintiff:  "When  the  train  got  to  LoveJoy, 
they  were  running  very  rapidly.  They  ran 
through  the  station,  and  went  past  the  reg- 
ular depot  some  distance."  The  objections 
were  that  there  was  nothing  in  the  petition 
alleging  that  the  train  ran  beyond  the  reg- 
ular stopping  place,  and  put  the  plaintiff  off 
at  the  wrong  place;  that  this  evidence  sought 
to  charge  the  defendant  company  with  neg- 
ligence in  running  past  the  depot;  that  it 
did  not  illustrate  the  issues  raised  by  the 
pleadings;  and  that  it  tended  to  prejudice 
the  Jury  against  the  defendant  None  of  the 
objections  are,  in  our  opinion,  good,  and  we 
think  that  the  evidence  was  properly  admit- 
ted. The  plaintiff  had  charged  that  he  was 
injured  while  alighting  from  the  train  at 
Lovejoy,  and  we  do  not  understand  this  evi- 
dence to  mean  that  he  was  injured  in  at- 
tempting to  alight  from  the  train  at  any  oth- 
er place  than  Lovejoy.  It  was  not  neces- 
sary, in  order  for  this  evidence  to  have  l)een 
admissible,  that  the  petition  should  have  al- 
leged that  he  attempted  to  alight  at  any  par- 
ticular place  at  Lovejoy.  The  evidence  re- 
lated to  mere  matters  of  description,  and 
having  alleged  injury  sustained  by  alighting 
from  the  train  at  Lovejoy,  and  that  this  In- 
Jury  was  occasioned  by  the  negligence  of  the 
defendant,  evidence  of  any  act  tending  to 
show  how,  and  the  manner  in  which,  the 
negligence  injured  him,   was  admissible. 

2.  It  is  alleged  that  the  court  erred,  after 
charging  the  Jury,  in  effect,  that  It  was  a 
disputed  question  of  fact,  In  the  case,  wheth- 
er or  not  the  train  was  stopped  long  enough 
at  Lovejoy  to  allow  the  passenger  to  have 
alighted  safely,  and  that  question  was  one 
for  the  Jury  to  determine,  in  further  charging 
as  follows:  "If  you  believe  the  train  did  not 
stop  long  enough  to  allow  this  passenger  to 
alight  in  safety,  that  would  be,  upon  the  part 
of  the  company,  negligence."  The  specific 
ground  of  error  assigned  is  that  the  court 
charged   that  a  certain  act  was  negligence. 
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whlc*  It  had  no  right  to  do.  We  are  con- 
otralned  to  rale  that  this  ground  of  the 
motion  was  well  taken.  The  qnestion  is  not 
an  open  one  In  this  state.  If  It  were,  so  far 
as  I  am  concerned,  the  ruling  on  this  point 
would  be  different.  In  the  case  of  Railway 
Co.  T.  Bryant,  110  Ga.  247,  34  S.  E.  350,  it 
was  ruled  that  "it  Is  error  for  the  Judge,  on 
tbe  trial  o*  an  action  to  recover  damages 
.ifralDst  a  railroad  company  for  personal  in- 
juries occasioned  by  the  running  and  opera- 
tion of  its  trains,  to  charge  the  Jury  tliat  acts 
not  falling  within  the  class  below  Indicated 
constitute  negligence.  Only  the  commission 
of  those  acts  which  are  prohibited  by  the 
statute,  or  tbe  omission  of  those  things  which 
are  prescribed  by  statute,  constitutes,  under 
such  circumstances,  negligence  per  se. 
Wliether  the  commission  of  acts  other  than 
those  so  Inhibited,  or  the  omission  to  perform 
those  required,  constitutes  negligence,  is  a 
question  of  fact,  and  must  be  determined  by 
the  jury,  and  not  by  the  judge;"  for  which 
proposition  the  following  authorities  are  cited: 
Wright  ▼.  Banldng  Co.,  34  Ga.  330;  Railroad 
Co.  T.  Wyly,  06  Oa.  120;  Harris  v.  Railroad 
Co.,  78  Ga.  525,  3  S.  E.  355;  Railroad  Co.  t. 
Mozely,  79  Ga.  463,  4  8.  E.  324;  Railroad  Co. 
r.  Kane.  02  Ga.  187,  18  S.  E.  18,  22  L.  R. 
A.  315;  Raihroad  Co.  ▼.  Bussey,  05  Ga.  584, 
•J3  S.  E.  207;  Oty  of  Columbus  v.  Ogletree, 
1*6  Ga.  177,  22  S.  E.  709;  Railroad  Co.  v.  Gib- 
son, 97  Ga.  489,  25  S.  E.  484.  For  a  complete 
('«>l!ection  of  tbe  cases  in  which  the  same  rul- 
ing has  been  made  by  this  court,  see  Hopk. 
rers.  InJ.  U  25,  26.  The  instruction  in  this 
rase  was  that,  if  the  train  did  not  stop  long 
rnongh  to  allow  the  plaintiff  to  alight  in 
safety,  the  failure  to  do  so  would  be  neg- 
ligence upon  tbe  part  of  the  company.  We 
know  of  no  law  which  prescribes  that  a  train 
sliall  stop  at  a  station  any  given  time,  nor 
are  we  aware  of  any  statute  which  declares 
that  an  omission  on  the  part  of  the  company 
to  stop  at  a  station  any  particular  length  of 
time,  or  for  any  purpose,  is  negligence. 
Hence  the  rule  above  stated  is  controlling  on 
tills  point;  and  under  these  authorities  the 
question  to  be  submitted  to  the  Jury  on  this 
particular  point  was  whether  tbe  railroad 
company  was,  under  the  evidence,  guilty  of 
negligence  in  not  stopping  at  LoveJoy  a  suf- 
ficient length  of  time  to  allow  the  plaintiff  to 
tafely  alight 

3.  Oomplaint  is  made  that  the  Judge  erred 
in  certain  charges  made  as  explanatory  of 
tbe  provisions  of  the  law  Incorporated  in  Civ. 
Code.  {  2322.  In  effect,  these  explanations 
were  that  If  the  company  had  been  guilty  of 
slight  negligence  towards  the  complainant, 
and  If  he  also,  In  the  opinion  of  the  Jury,  had 
been  guilty  of  negligence,  and  negligence 
which  would  not  amount  to  a  lack  of  ordinary 
care  on  his  part,  then  he  might  recover,  but 
the  jtny  must  fix  the  proportion;  that  they 
could  see  how  much  negligence  one  was  guilty 
of.  and  how  much  the  other,  and  apportion 
the  damages  as  they  might  apportion  the  neg- 


ligence. In  other  words.  If  the  plaintiff  was 
not  guilty  of  such  negligence  as  would  bar 
his  recovery,  then  the  Jury  should  apportlMi 
his  damages.  Just  as  they  apportion  the 
amount  of  negligence  each  had  been  guilty  of, 
to  reduce  the  amount  of  damages  that  plain- 
tiff would  otherwise  be  entitled  to  recover. 
The  objections  made  to  this  charge  are  that 
It  does  not  state  the  law  of  contributory  neg- 
ligence correctly;  that  the  rule  of  law  does 
not  apportion  the  damages  as  the  Jury  ap- 
portions the  negligence;  that  it  was  not  prop- 
er to  charge  the  Jury  the  principle  that  the 
plaintiff  could  not  recover  if  the  injury  was 
the  result  of  his  negligence,  in  connection 
with  the  law  of  contributory  negligence,  as 
such  charge  was  calculated  to  confuse  the 
minds  of  the  Jury  in  their  application  of  the' 
facts  to  the  different  principles  of  tbe  case. 
Substantially,  tbe  charge  was  correct  as  far 
as  it  went.  The  principle  of  law  which  was 
being  discussed  by  the  Judge  in  this  portion 
of  the  charge  might  have  been  extended  fur- 
ther, in  this:  that,  if  the  railroad  company 
and  the  petitioner  were  equally  at  fault,  there 
could  be  no  recovery.  But  the  want  of  such 
extension  is  not  complained  of.  Looking  to 
the  objections  urged  by  the  movant  to  this 
charge,  we  are  of  opinion  that  such  objec- 
tions are  without  merit  Each  of  the  proposi- 
tions of  law  which  were  charged  is  contained 
In  tbe  same  section  of  the  Code.  Each  of 
them  was  applicable  to  the  contentions  and 
evidence  in  the  present  case.  That  they  were 
joined  in  the  same  portion  of  the  charge  Is 
not,  in  our  opinion,  objectionable;  and,  as 
stated,  the  proposltlcm  that  the  damages 
should  be  proportioned  as  the  negligence  had 
been  apportioned  by  the  Jury,  conceding  that 
each  of  the  parties  had  been  guilty  of  neg- 
ligence, does  not  seem  to  be  erroneous.  The 
Judgment  of  the  trial  Judge  is  reversed  be- 
cause of  the  error  in  charging  as  set  out  in 
the  second  division  of  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LiEWIS,  J.,  absent  on  ac- 
count of  sickness. 


KINNEY  V.   MAYOR,   ETC.,   OF   BLACK- 
SHEAR. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

DISORDERLY  CONDUCT— EVIDENCE— VIOLA- 
TION  OF  CITY  ORDINANCE. 

1.  Under  tbe  facts  set  forth  in  the  petition 
for  certiorari  it  was  error  to  refuse  to  sonction 
the  same,  the  ground  thereof  that  the  judgment 
of  "conviction  was  not  supported  by  the  evi- 
dence being  well  founded. 

2.  The  mayor  and  council  of  Bincl<Rhe,ir  have 
authority,  under  the  charter  of  that  town,  to 
require  a  person  convicted  of  a  violation  of  a 
town  ordinance  to  labor  a  specified  number  of 
days,  not  exceeding  20,  upon  tbe  public  streets, 
without  first  giving  such  person  an  opportuni- 
t.v  to  pay  a  fine.  There  Is  nothing  in  Pol. 
Code,  I  712,  which  prohibits  th«  exercise  of 
such  authority. 

(Syllabus  by  tbe  Court) 
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Error  from  superior  court  Pierce  county; 
Jos.  W.  Bennet,  Judge. 

Joe  Kinney  was  convicted  of  disorderly 
conduct  From  an  order  refusing  a  writ  of 
certiorari,  defendant  brings  error.    Reversed. 

Jno.  T.  Myers,  for  plaintiff  In  error.  John 
W.  Bennett  Sol.  Gen.,  for  defendant  In  error. 

COBB,  J.  Joe  Kinney  presented  to  tbe 
Judge  of  the  superior  courts  of  the  Bruns- 
wick circuit  bis  petition  praying  that  a  wilt 
of  certiorari  might  Issue,  directed  to  the 
mayor  and  council  of  Blackshear.  The  pe- 
tition alleged  that  Kinney  was  tried  by  the 
mayor  and  council  of  Blackshear  "for  the 
offense  of  disorderly  conduct"  and  that  he 
was  convicted,  and  was  sentenced  to  work 
on  the  public  streets  for  a  period  of  20  days. 
The  assignments  of  ettar  In  the  petition  were 
that  the  Judgment  of  conviction  was  without 
evidence  to  suppcnrt  It  and  that  the  sen- 
tence was  Illegal  and  void,  It  not  being  pro- 
Tided  therein  that  the  defendant  might  dis- 
charge the  same  by  tbe  payment  of  a  fine. 
The  Judge  refused  to  sanction  the  certiorari, 
and  the  petitioner  excepted. 

1.  The  evidence  In  behalf  of  the  mayor 
and  council,  as  set  out  In  the  petition,  was, 
In  brief,  that  the  accused  on  a  named  day, 
about  9:30  o'clock  at  night  shot  a  slingshot 
and  hit  something  which  was  supposed  to  be 
a  church,  and  that  something  was  heard  to 
rattle  which  sounded  like  a  window  had 
been  hit;  that  there  was  no  disorder  or  any 
other  disturbance,  except  as  above  stated. 
We  think  the  Judge  should  have  sanctioned 
tbe  petition.  The  ordinance  under  which 
the  accused  was  arraigned  Is  not  set  out  In 
full  In  the  petition,  but  It  Is  distinctly  alleged 
that  the  accused  was  charged  with  "the  of- 
fense of  disorderly  conduct"  and  It  must  be 
Inferred  from  this  allegation  that  the  ordi- 
nance under  which  the  accused  was  prose- 
cuted was  the  familiar  municipal  ordinance 
simply  declaring  that  "disorderly  conduct" 
Is  an  offense  against  the  municipality.  Such 
being  the  case,  the  evidence  did  not  author- 
ize a  conviction.  However  reprehensible  the 
shooting  of  slingshots  in  towns  and  cities 
may  be,  the  mere  shooting  of  a  slingshot  is 
not  disorderly  conduct  unless  the  act  tends 
to  create  disorder  or  disturb  the  public  peace 
and  tranquillity.  The  testimony  relied  on  for 
a  conviction  in  this  case  was  very  unsatis- 
factory; but  even  conceding  that  it  showed 
that  the  accused  shot  a  slingshot  and  hit  a 
church,  it  was  not  shown  that  the  church 
was  occupied  at  the  time  by  a  congregation 
engaged  in  divine  worship,  or  that  the  act 
was  attended  with  anything  likely  to  create 
any  public  disturbance.  We  conclude,  there- 
fore, that  tbe  petition  made  out  a  prima  facie 
case  for  a  reversal  of  the  Judgment  of  the 
mayor  and  council,  on  the  ground  that  that 
Judgment  was  unsupported  by  evidence. 

2.  As  to  tbe  point  that  the  mayor  and 


council  of  Blackshear  have  no  anthorlty  to 
impose  a  seutence  of  labor  upon  tbe  public 
streets  of  the  town,  without  giving  the  per- 
son convicted  an  opportunity  to  discharge 
the  same  by  tbe  payment  of  a  flne,  we  are  of 
opinion  that  they  have  such  authority  under 
the  act  of  September  16,  1881,  reincorporat- 
ing the  town  of  Blackshear.  See  Acts  1880- 
81,  p.  452.  Section  9  of  that  act  confers  upon 
the  mayor  and  council  power  "to  prescribe, 
impose,  and  enact  reasonable  flnes,  penalties 
and  imprisonments  In  the  county  Jail  of  the 
county,  or  such  other  place  as  the  corporate 
authorities  may  provide";  and  also  that  "It 
shall  be  lawful,  for  the  purpose  of  enforcing 
said  ordinances  of  said  town,  In  lieu  of  flne 
or  Imprisonment  said  penalty  may  be  to 
work  on  the  streets,  not  to  exceed  twenty 
days  at  any  one  time,  tar  one  penalty."  We 
think  It  clear  from  thla  act  that  even  If  It 
does  not  confer  upon  the  mayor  and  council 
authority  to  Imprison  In  the  county  Jail  with- 
out first  having  given  the  person  convicted 
an  opportunity  to  pay  a  flne,  power  is  given 
to  impose  a  sentence  of  not  exceeding  20 
days'  work  on  the  public  streets  of  the  town, 
without  the  Imposition  of  the  alternative 
penalty  of  a  flne.  It  la  contended,  however, 
that  the  mayor  and  council  could  have  no 
such  authority  in  view  of  the  provisions  of 
Pol.  Code,  {  712.  That  section  is  as  follows: 
"All  police  courts  of  this  state,  having  au- 
thority to  try  offenses  against  the  laws  of 
the  cities,  towns  and  villages  In  which  such 
courts  are  located,  shall  have  power  and  au- 
thority to  Impose  flnes  upon  persons  convict- 
ed of  said  offenses,  with  the  alternative  of 
other  punishment  allowed  by  law,  in  case 
said  flnes  are  not  paid."  This  sectl<m  merely 
provides  that  the  police  courts  of  the  state 
shall  have  power  to  Impose  flnes  upon  per- 
sons convicted  in  those  courts,  and  provide, 
in  the  sentence  Imposed  in  a  given  case,  that 
If  the  fine  is  not  paid  some  other  punishment 
allowed  by  law  shall  be  Imposed.  In  other 
words,  the  section  simply  means  that  tbe 
police  courts  of  the  state  shall  have  authori- 
ty to  Impose  alternative  sentences,  and  not 
that  they  shall  be  required  to  do  so.  There 
Is  nothing  in  this  section  which  would  pro- 
hibit those  courts  from  imposing  as  a  sen- 
tence In  a  given  case  a  flne  alone,  or  any  oth- 
er form  of  punishment  alone  which  is  pre- 
scribed by  law.  In  Papworth  v.  City  of 
Fitzgerald,  106  Ga.  378,  382,  32  S.  E.  363,  the 
court  held  simply  that  the  municipal  court 
Of  Fitzgerald  had  no  authority,  under  a  given 
section  of  the  charter  of  that  city,  to  Impose 
a  sentence  consisting  of  both  a  flne  and  a 
term  of  Imprisonment  The  section  of  the 
Code  quoted  above  Is  referred  to  in  the  opin- 
ion, with  the  simple  statement  that  had  the 
sentence  been  Imposed  under  Its  provisions  a 
different  question  would  have  arisen. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count ot  slclcneBS. 
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BAPPINGTON    et   al.   t.   BELL. 
(Supreme   Coort  of  Geor^a.     July  18,  1902.) 
CRBDIBIUTT     OF     WITNESSHS—TRIAU— IN- 
STRUCTIONS—AI.TBRNATIVB  RBUBF. 

1.  A  jury,  in  arriTing  at  a  conclusion  upon 
disputed  iseuea  of  fact,  may  belieTe  a  part 
of  tlie  testimony  of  a  witness  or  witnesses,  and 
reject  another  part  thereof;  it  being  their  duty 
to  ascertain  the  truth  of  the  case  from  the  opin- 
ion they  entertain  of  all  the  evidence  submitted 
for  their  consideration. 

2.  Where  a  petition  sets  up  separate  and  dis- 
tinct demands  against  the  defendant,  and  em- 
braces prayers  for  alternative  relief,  it  is  not 
prejadicial  to  the  plaintiff  for  the  court  to 
frame  its  instructions  accordingly;  and  the 
more  especially  is  this  so  when  the  plaintifC 
insists  that  both  demands  be  submitted  to  and 
passed  upon  by  the  Jury. 

3.  There  Was  In  the  present  case  evidence 
warranting  a  finding  against  the  petitioners  for 
the  specific  relief  sought,  and  in  favor  of  the 
petitioner*  for  a  recovery  in  money. 

(Syllabus  by  the  Court) 

Krror  from  superior  coort,  Fulton  county; 
J.  H.  LnmpUn,  Judge. 

Action  by  T.  H.  SappingtiKi  and  othera 
against  Lacy  M.  BeU.  From  the  judgment 
plaintiffs  bring  error.    Affirmed. 

A.  H.  Cox,  for  plaintiffs  in  error.  P.  F. 
Smltb,  for  defendant  In  error. 

PER  0T7BIAM.    Judgment  affirmed. 

I/BWIS,  J.,  absent  on  account  of  sickness. 


SATZKT  T.  KINO. 

(Supreme  Court  of  Georgia.     July  19,  1902.) 

apfbaij  boni>-^mbndmbnt— consbnt  of 

BURBTT. 

1.  If  an  appeal  bond  for  the  "eventual  con- 
demnation money"  contains  language  limiting 
the  liability  of  the  parties  thereto  to  a  less 
sum,  it  is  amendable  so  as  to  make  their  lia- 
bility fully  as  great  as  that  which  the  law  re- 
qnii«s;  but  such  a  bond  cannot  be  so  amended 
witbont  the  assent  of  the  surety.  The  appeal 
bond  filed  In  the  present  caie  was  open  to  the 
objection  indicated  above,  and  required  amend- 
ment. 

2.  There  was,  however,  no  error  on  the  part 
of  the  magistrate  In  refusing  to  allow  the 
needed  amendment  to  be  made.  It  not  appear- 
ing that  the  surely  was  priesent  and  offenng  to 
assent  thereto.  It  follows  that  the  superior 
court  erred  in  not  sustaining  the  certiorari. 

(Syllabiu  by  the  Court) 

Brror  from  snperiw  conrt,  Fulton  connty; 
J.  H.  lAimpUn,  Jndge. 

Action  by  A.  SatXky  against  J.  C.  King  be- 
fore a  justice.  An  appeal  to  jury  was  dis- 
missed, and  defendant  brought  certiorari. 
From  an  order  sustaining  the  certiorari,  plain- 
tiff brings  error.    ReTersed. 

H.  Weber,  for  plalntlfl  In  error.  W.  S. 
Howard  and  Kllpatrlck  &  Moore,  for  defend- 
ant In  error. 

FISH,  J.  A.  Satzky  sued  J.  O.  King  In  a 
Justice's    court    The    magistrate    rendered 
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judgment  against  the  defendant  for  $45  prin- 
cipal, $3.10  Interest,  and  $2.25  costs;  wbere- 
upon  the  defendant  sought  to  appeal  to  a 
jury  in  that  court  When  the  case  came  on 
for  trial  before  a  jury,  the  plaintiff  moved 
to  dismiss  what  purported  to  be  an  appeal  en- 
tered by  King,  upon  the  ground  that  no  bond 
had  been  given  as  provided  by  the  statute  for 
an  appeal.  The  paper  relied  on  by  King  as 
an  appeal  bond  was  in  the  usual  form  of  such 
a  bond,  except  that  after  the  words,  "for  the 
eventual  condemnation  money  In  said  cause," 
the  surety  had  added  the  words,  "of  forty- 
five  dollars."  King  moved  to  amend  the  bond 
by  striking  therefrom  the  words,  "of  forty- 
five  dollars."  The  magistrate  declined  to  al- 
low the  amendment,  on  the  ground  that  the 
bond  could  not  be  so  amended  unless  the 
surety  were  present  and  consenting  thereto, 
and  dismissed  the  appeal.  King  carried  the 
case  to  the  superior  court  by  certiorari,  alleg- 
ing. In  his  petition  therefor,  error  upon  the 
refusal  of  the  magistrate  to  allow  the  amend- 
ment to  the  bond,  and  upon  the  dismissal  of 
the  appeal.  The  jndge  of  the  superior  court 
sustained  the  certiorari,  and  directed  that  the 
case  be  reinstated  in  the  justice's  court  To 
tills  judgment,  Satzky  excepted. 

In  order  to  obtain  an  appeal,  the  party  de- 
siring to  do  so  must,  in  the  absence  of  an 
affidavit  in  forma  pauperis,  give  bond  and 
security  for  the  eventual  condemnation 
money.  Olv.  Code,  {  4458..  No  such  bond 
was  given  In  the  present  case,  as  the  paper 
purporting  to  be  an  appeal  bond  limited  the 
liability  of  the  parties  thereto  to  the  sum  of 
$45.  This  sum  was  not  even  sufficient  to 
cover  the  condemnation  money  onbraeed  tn 
the  judgment  from  which  the  appeal  was  tak- 
en. It  Is  evident  that  the  surety.  In  Inserting 
the  words,  "of  forty-five  dollars,"  In  the  bond. 
Intended  to  limit  his  liability  to  that  sum; 
and,  as  already  indicated,  we  think  such  was 
their  legal  effect  These  words  cannot  be 
held  to  be  superfluous,  for  they  must  have 
been  Inserted  for  a  purpose,  and  the  cardinal 
rule  in  construing  contracts  is  to  ascertain 
the  intention  of  the  parties,  and  to  give  effect 
to  the  whole  contract,  and  every  part  thereof, 
BO  far  as  consistent  with  the  rules  of  law.  In 
the  connection  In  which  the  words  under  con- 
sideration are  used,  their  effect  is  that  the 
parties  executing  the  bond  bind  themselves 
therein,  for  the  payment  of  the  eventual  con- 
demnation money,  to  the  extent  of  $15,  and 
no  further.  It  is  true  that,  under  Civ.  Code, 
I  6123,  an  appeal  bond  may  be  amended, 
and  new  security  may  be  given,  if  neces- 
sary, but  an  appeal  bond  cannot  be  so  amend- 
ed as  to  Increase  the  amount  for  which  the 
existing  surety  thereon  may  be  held  liable, 
unless  such  surety  consents  thereto.  Such  a 
change  In  the  bond  cannot  be  made  in  the 
absence  of  the  surety,  and  without  the  pro- 
duction of  any  authority  from  him  legally  au- 
thorizing It  to  be  made.  Here  the  surety  was 
not  present  when  it  was  proposed  to  strike 
from  the  bond  the  words  which  limited  hla 
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liability  tbereon,  and  which  he  himself  had 
inserted  for  this  purpose,  and  did  not  con- 
sent that  the  bond  should  be  so  amended.  If 
the  amendment  proposed  bad  been  allowed 
under  such  circumstances,  the  surety  would 
not  have  been  bound  for  the  eventual  con- 
demnation money  in  the  case.  In  our  opin- 
ion, the  magistrate  did  not  Mr  in  refusing 
to  allow  the  amendment,  nor  In  dismissing 
the  appeal,  and  the  judge  of  the  superior 
court  did  err  in  sustaining  the  certiorari. 
£>ren  if  there  be  anything  In  the  decision  tea- 
dered  in  Railroad  Co.  t.  Gammage,  63  Ga. 
601,  in  conflict  with  what  we  here  rule,  that 
decision  is  not  binding  authority,  as  It.  was 
rendered  by  only  two  Justices. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


GEORGIA  RAILROAD  &  BANKING  CO.  ▼. 

RAYF'ORD. 
{Supreme  Court  of  Georgia.     July  19,  1902.) 
INJUET  TO  EMPLiOYA— PETITION. 
1.  The  petition  being  in  substance  sufficient, 
there  was  no  error  in  orerruling  a  general  de- 
murrer thereto. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  E^ton  county; 
J.  H.  liumpkin.  Judge. 

Action  by  George  Rayford  against  the 
Georgia  Railroad  &  Banking  Company.  De- 
murrer to  petition  was  overruled,  and  de- 
fendant brings  error.    Affirmed. 

Jos.  B.  &  Bryan  Cuming  and  Sanders  Mc- 
Dnnlel,  for  plaintiff  in  error.  Fred  Burrows 
and  P.  F.  Smith,  for  defoidant  in  error. 

FISH,  J.  George  Rayford  sued  the  Geor- 
gia Railroad  &  Banking  Company,  and  the 
case  is  here  upon  exceptions  to  the  overrul- 
ing of  a  general  demurrer  to  the  petition. 
The  allegations  of  the  petition,  material  to 
the  consideration  of  the  attack  made  upon  it, 
are  that  the  petitioner  and  several  other  la- 
borers, all  in  the  employment  of  the  defend- 
ant company,  and  under  the  charge  and  di> 
rect  supervision  of  one  Asbury,  an  agent  of 
the  defendant,  were  engaged  in  moving  cer- 
tain steel  rails  from  one  car  to  another;  that 
Asbury  pointed  out  a  certain  rail,  and  direct- 
ed petitioner  to  assist  In  moving  it;  that 
petitioner  complied  with  such  direction,  and 
when  the  rail  was  lifted,  the  moving  of  it 
caused  one  of  the  other  rails  in  the  pile  to 
roll  down  on  the  petitioner's  foot,  crushing  it, 
causing  bim  great  pain,  and  rendering  him 
unable  to  work  for  several  months;  that  his 
Injuries  were  due  to  no  negligence  or  care- 
lessness on  his  part,  but  were  caused  by 
the  carelessness  and  recklessness  of  Asbury; 
that  "Asbury,  by  exercising  the  slightest  care 
or  caution,  could  have  seen  that  it  was  dan- 
gerous for  petitioner  to  lift  the  rail  as  order- 
ed, and  *  *  *  be  could  have  prevented 
petitioner  from  getting  Injured,  but    •    •    • 


it  was  impossible  for  petitioner  to  see,  from 
his  position,  that  it  was  not  safe  to  obey  the 
order  given  him."  The  contentions  of  the 
plaintiff  in  error  are  that  the  petition  shows 
the  work  which  petitioner  was  directed  to 
perform  was  such  as  the  most  ordinary  intel- 
ligence could  comprehend;  that  one  nun,  as 
well  as  another,  could  see  the  danger  of  dis- 
turbing the  equilibrium  of  the  pile  of  rails 
by  moving  one  of  them;  that  if  the  foreman, 
by  the  slightest  care  or  caution,  could  have 
seen  that  it  was  dangerous  for  petitioner  to 
lift  the  rail,  the  petitioner  could  certainly 
have  done  likewise,  and,  If  he  could  not,  he 
should  have  plainly  and  distinctly  alleged 
sulUcient  reason  to  excuse  himself  from  not 
knowing  what  could  be  so  easily  seen;  that 
the  general  statement  that  petitioner  could 
not  see  the  dang»  "from  his  position"  was 
not  suthcient;  and  that  the  sufficiency  of  the 
petition  should  not  be  determined  by  an  iso- 
lated allegatl(Hi,  but  all  parts  should  be  con- 
strued together.  The  answer  to  these  conten- 
tions is  that  the  petition  alleged  "it  was  im- 
possible for  petitioner  to  see,  from  his  posi- 
tion, that  it  was  not  safe  to  obey  the  order 
given  him."  This  allegation,  though  general, 
surely  assigned  a  sufficient  reason.  In  sub- 
stance, why  the  petitioner  copld  not  compre- 
hend the  danger  which  was  so  apparent  to 
the  foreman.  The  general  demurrer  went  to 
the  substance  only  of  the  petition,  making 
the  point  that  the  petition  was  essentially  in- 
sufUcient  in  law,  and  not  that  it  was  merely 
formally  defective.  If  the  railroad  company 
desired  more  speciflc  information  as  to  the 
position  of  the  petitioner  when  he  was  injur- 
ed, and  the  reasons  in  detail  why,  from  his 
position,  he  could  not  see  the  danger,  it 
should  have  specially  demurred.  The  peti- 
tion, we  think,  was  sufficient  in  substance; 
the  test  of  this  being  whether  the  defendant 
could  admit  all  that  was  alleged  and  escape 
liability.  There  was  no  error  in  overruling 
the  demurrer.  Some  of  the  decisions  of  this 
court  which  support  the  ruling  now  made 
are  Manufacturing  Co.  v.  Welch,  61  Ga.  444; 
Car  Co.  V.  Martin,  92  Ga.  161,  18  S.  E.  364; 
Telegraph  Co.  v.  Jenkins,  92  Ga.  398,  17  8.  E. 
G20;  Bank  v.  O'Neal,  101  Ga.  673,  28  S.  E. 
973;  Blackstone  v.  Railway  Co.,  105  Ga.  380, 
31  S.  E.  00;  South  Carolina  &  G.  R.  Co.  v. 
Augusta  Southern  R.  Co.,  Ill  Ga.  420,  36  S. 
E.  593. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  siCKness. 


1»ARS0NS  et  al.  v.  PREY. 
(Supreme  Court  of  Goorgia.     July  10,  1902.) 

OYSTER  LANDS-LEASH  BY  COUNTY  COMMIS- 
SIONERS—OBJECTIONS. 
1.  Sertion  1090  of  the  Political  Code  does 
not  authorize  any  person,  in  his  capacity  as  a 
private  citizen,  to  object  to  the  granting  of  a 
lease  of  territory  for  planting  and  cultivat- 
ing oysters,  on  the  ground  that  the  applicant 
for  the  lease  has  not  taken  the  proper  prelimi 
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narjr  stepa  for  obtaining  the  same;  uor  doea 
that  section  confer,  upon  one  claiming  as  own- 
er, the  right  to  set  np,  in  resistance  to  the 
granting  of  the  lease,  the  contention  that  the 
teri-itory  in  question  is  not,  because  of  its  be- 
ing his  private  property,  a  proper  subject-mat- 
ter of  the  lease  applied  for. 

2.  The  evideuce  in  the  present  case  fully  war- 
ranted a  finding  that  the  caveator,  who  claimed 
that  he  had  planted  the  territory  in  controversy 
before  the  lease  was  applied  for,  had  not  in  fact 
done  BO. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty;  P.  E.  Seabrook,  Judge. 

Application  of  Emanuel  Prey  for  lease  of 
certain  oyster  lands.  George  Parsons  and 
others  file  a  caveat.  Judgment  for  peti- 
tioner, and  Parsons  and  others  bring  error. 
AfOrmed. 

W.  W.  Gordon,  jr.,  and  Osborne  &  Law- 
rence, for  plaintiffs  In  error.  Geo.  W.  Bec- 
kett and  Geo.  T.  Cann,  for  defendant  In  er- 
ror. 

lilJMPKIN,  P.  J.  The  defendant  In  er- 
ror, Emanuel  Prey,  presented  to  the  com- 
missioners of  Chatham  county  an  applica- 
tion for  a  lease  of  certain  territory  upon 
-which  to  plant  and  cultivate  oysters.  This 
application  was  based  upon  section  1696  et 
seq.  of  the  Political  Code.  George  Parsons 
appeared  before  the  commissioners,  and  filed 
a  caveat  to  the  granting  of  Prey's  applica- 
tion. Subsequently,  Augustus  Oemler  united 
with  Parsons  in  tiling  an  amendment  to  his 
original  caveat.  In  this  amendment  it  was 
alleged  that  "the  said  George  Parsons  has 
already  planted  such  ground  within  said 
county  and  state,  and,  if  any  lease  Is  granted 
at  all,  he  is  entitled  to  a  preference  In  ob- 
taining the  lease  of  such  ground,  and  he 
hereby  applies  for  such  lease."  A  hearing 
was  bad  before  the  commissioners,  at  which 
much  evidence  was  Introduced  on  both  sides, 
and  at  the  conclusion  thereof  the  commis- 
sioners passed  an  order  granting  Prey's  ap- 
plication for  a  lease.  Thereupon  Parsons 
and  Oemler  presented  to  the  superior  court 
a  petition  for  certiorari,  which  was  over- 
mled,  and  they  excepted. 

1.  In  the  pleadings  filed  by  Parsons  and 
Oemler,  they  set  forth  divers  reasons  why 
Prey's  application  should  not  be  granted,  one 
of  which  was  that  he  had  not  complied  with 
the  provisions  of  the  statute  with  respect  to 
staking  off  the  territory  he  sought  to  lease. 
They  also  relied  on  certain  allegations  of 
fact  which.  If  true,  showed  that  this  terri- 
tory was  not,  under  the  law,  subject  to  lease. 
Among  these  allegations  was  one  to  the  effect 
that  this  territory  was  the  private  property 
of  Parsons,  which  be  bad  leased  for  a  term 
of  years  to  Oemler.  Section  1696  of  the 
Political  Code  reads  as  follows:  "Tlie  county 
commissioners  In  any  county,  or  where  there 
is  no  board  of  county  commissioners,  the 
ordinary  for  said  county,  upon  the  application 
of  any  person  for  certain  territory  in  any  of 
the  navigable  waters  of  this  state,  and  with- 


in a  distance  of  one  thousand  feet  from  the 
shore  at  ordinary  mean  tide,  upon  satisfac- 
tory proof,  on  hearing  had  before  the  county 
commissioners  or  the  ordinary,  that  said  ter- 
ritory had  been  duly  staked  off  at  the  line  of 
ordinary  mean  high  water  where  the  leased 
ground  is  opposite  the  public  marshes  of  this 
state,  and  In  all  other  cases  at  the  line  of 
low  water,  except  where  the  consent  of  the 
adjacent  landowners  Is  obtained  for  the  stak- 
ing off  at  said  line  of  high  tide,  for  a  period 
of  thirty  days  before  the  hearing  of  sue! 
application  shall  execute  a  lease  for  twenty 
years,  with  a  privilege  of  renewal  for  thlr^ 
years  more,  to  such  applicant  as  may  first 
apply  for  such  territory,  where  there  are  no 
natural  beds  as  evidenced  by  the  survey  re- 
ferred to  In  section  1700.  Any  person  who 
has  already  planted  any  ground  within  said 
county  shall  have  the  preference  in  obtain- 
ing the  lease  of  such  grounds,  and  upon  ap- 
plication of  any  other  person  for  said  terri- 
tory, the  proper  authorities  for  executing 
such  leases  shall  g^ve  thirty  days  notice  of 
such  application,  by  posting  a  notice  at  the 
court  house  door;  and  If  the  person  who  has 
planted  oysters  thereon  shall  make  applica- 
tion therefor  before  the  expiration  of  said 
thirty  dayst  It  shall  be  leased  to  him,  but 
otherwise  to  the  aforesaid  applicant:  pro- 
vided, that  the  provisions  of  this  section 
shall  not  apply  to  oyster-beds  staked  out  tm- 
der  laws  heretofore  existing,  nor  to  territory 
within  one  hundred  and  twenty  feet  of  the 
line  of  ordinary  mean  low  tide  In  front  of 
and  adjoining  habitable  high  land  returned 
for  taxation."  The  notice  provided  for  by 
this  section  was  evidently  designed  to  afford 
an  opportunity  to  "any  person  who  has  al- 
ready planted"  terrltMT  applied  for  by  an- 
other to  resist  his  application  for  a  lease 
thereof,  and  to  establish  by  proof  the  for- 
mer's right  to  "the  preference  in  obtaining 
the  lease"  to  which  the  statute  refers.  It 
was  not,  we  think.  In  legislative  contempla- 
tion that  there  shouW  be,  under  the  provi- 
sions of  this  section,  any  contest  before  the 
county  authorities  with  respect  to  the  grant- 
ing of  leases  to  oyster  lands,  save  only  In 
the  event  an  application  for  a  lease  should 
be  met  by  a  counter  application  filed  by  one 
claiming  that  he  had  already  planted  the  ter- 
ritory covered  by  the  pending  application 
therefor.  While  the  statute  does  declare 
that  the  county  authorities  shall  act  "upon 
satisfactory  proof,  on  hearing  had  before" 
them,  it  .embraces  no  provision,  save  as 
above  indicated,  for  permitting  persons  ob- 
jecting to  the  granting  of  a  lease  to  appear 
before  the  county  authorities,  and  contest 
with  an  applicant  his  right  to  the  lease  he 
seeks  to  obtain.  That  is  to  say,  the  law  as 
written  does  not  confer  upon  any  person,  In 
his  capacity  as  a  private  citizen,  the  right  to 
object  to  the  granting  of  a  lease  on  the 
ground  that  the  applicant  has  not  taken  the 
proper  preliminary  steps  for  obtaining  the 
same;  nor  upon  one  clalmlng.as  owner. the 
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right  to  Bet  np  ilie  contention  tliat  tbe  ter- 
ritory In  quegtion  Is  not,  because  of  its  being 
his  private  property,  the  proper  subject-mat- 
ter of  the  lease  applied  for.  Beyond  doubt, 
it  was  never  contemplated  that  questions  In- 
volving the  title  to  realty  should  be  tried 
and  adjudicated  by  the  tribunal  created  for 
the  purpose  of  leasing  oyster  lands  belonging 
to  the  state.  To  construe  the  statute  as  au- 
thorizing such  questions  to  be  thus  passed 
up<Hi  would  be  to  render  it  unconstitutional; 
for  it  is  not  within  the  power  of  the  general 
assembly  to  deprive  tbe  superior  court  of  its 
exclusive  juriadlctloQ  over  issues  of  this  na- 
ture. It  follows,  of  course,  that  in  the  pres- 
ent case  the  county  commissioners  were  with- 
out Jurisdiction  to  try  Parsons'  alleged  claim 
of  ownership  to  the  territory  sought  to  be 
leased;  and  therefore  neither  he  nor  Oemler 
is  bound  by  any  adjudication  in  regard  there- 
to which  the  county  commissioners  under- 
took to  make.  In  view  of  what  la  said 
above,  we  do  not  feel  called  upon  to  discuss 
any  of  the  questions  presented  by  the  plead- 
ings and  evidence  in  this  case,  except  the 
one  with  which  we  shall  briefly  deal  in  the 
next  division  of  this  opinion,  it  being  the 
only  one  which  was  properly  before  the 
county  commissioners  for  determination. 

2.  As  has  been  seen,  no  person  Is  entitled 
to  a  preference  over  an  applicant  for  a  lease, 
save  one  "who  has  already  planted"  the  tei^ 
rltory  sought  to  be  leased.  It  was  therefore 
incumbent  upon  Parsons,  in  order  to  establish 
his  alleged  preference  over  Prey,  to  show 
atilrmatlvely  that  he  (Parsons)  had  In  fact 
planted  tbe  grounds  in  controversy  prior  to 
'the  filing  of  Prey's  application.  This,  Par- 
sons signally  failed  to  do.  The  testimony 
disclosed  that  he  had  never  himself  planted, 
or  caused  to  be  planted,  any  oysters  upon 
these  grounds.  Oemler  testified,  in  general 
terms,  as  follows:  "I  had  actual  charge  when 
the  Oemler  Company  leased  the  ground  In 
1892,  and  have  continued  in  charge  evor 
since.  At  that  time,  in  behalf  of  Mr.  Par- 
sons, we  staked  this  very  ground,  and  I  liad 
twelve  or  fourteen  men  employed  for  three 
months  planting  this  particular  territory.  I 
have  planted  those  grounds  tor  the  last  ten 
yeara"  In  view  of  other  facts  appearing  in 
the  record  before  us,  it  Is  quite  probable 
that  this  witness  meant  to  be  imderstood  as 
saying  merely  that  the  lessee  company,  act- 
lug  through  its  agents,  "staked  this  very 
ground,"  in  order  that  the  precise  location  of 
the  leased  territory  might,  without  expense 
to  Parsons,  be  definitely  settled  slB  between 
him  and  the  company,  for  their  mutual  pro- 
tection and  beneflt  The  lease  from  Parsons 
to  that  company,  which  was  Introduced  in 
evidence,  negatives  the  idea  that  he  was  to 
have  any  interest  In  the  oysters  which  the 
lessee  might  plant  and  cultivate  during  the 
term  of  years  si>eclfled  In  that  instrument 
This  being  so,  it  is  hardly  likely  that  Oem- 
ler meant  to  say  the  oysters  were  planted 
"in  behalf  of  Mr.  Parsons";    but,  granting 


that  the  testimony  of  this  witness  to  suscepti- 
ble of  this  construction,  tbe  statement  made 
by  him  in  this  connection  amounted  to  no 
more  than  a  bare  conclusion  on  his  part,  ba»- 
ed,  most  probably,  upon  the  idea  that  Par- 
sons, as  the  owner  of  the  grounds  planted  by 
the  lessee  company,  would,  at  the  termina- 
ticm  of  its  lease,  be  entitled  to  any  unmarket- 
able oysters  which  that  company  might  leave 
In  the  beds,  and  thus  the  planting  would  ul- 
timately inure  to  his  benefit  However  this 
may  be,  the  county  commissioners  were  fully 
warranted  in  finding  that  in  point  of  fact 
Parsons  never  planted,  either  in  person  or  by 
agent  or  employfi,  any  oysters  whatever  on 
the  grounds  in  controversy;  for  the  only  oth- 
er witness  testifying  as  to  this  matter  was 
one  who  was  introduced  in  behalf  of  Par- 
sons, and  who  stated  positively  and  unequiv- 
ocally that  he  "never  planted  any  oysters 
there,  but  Mr.  Oemler  did";  the  facts  as  to 
what  occurred  being  that  Parsons  "leased 
these  lands  to  the  Oemler  Oyster  Ck>mpany 
for  five  years  from  May  3d,  1892,  and  gave 
them  tbe  exclusive  right  to  the  oysters  In 
the  creeks,  on  the  marshes  and  shores," 
warranting  "his  title  to  the  company";  and 
that  "on  January  1st,  1806  Ihe],  made  a  lease 
directly  to  Capt  Oemler,"  covering  the 
grounds  in  dispute,  for  a  period  of  ten  years. 
This  lease,  which  was  admitted  in  evidence, 
purported  to  give  to  Oemler  "the  exclusive 
right  to  plant  and  gather  oysters"  within  the 
territory  therein  specified;  so  it  Is  only  fair 
to  presume  that  such  planting  as  was  done 
subsequently  to  the  date  last  mentioned  was 
for  Oemler'B  exclusive  benefit,  as  lessee,  and 
not  "in  behalf  of  Mr.  Parsons,"  the  lessor. 
Indeed,  we  are  decidedly  of  the  opinion  that 
the  evidence  bearing  on  this  branch  of  the 
controversy  between  Prey  and  Parsons  de- 
manded a  finding  that  the  latter  was  not 
as  he  alleged,  entitled  to  a  preference  be- 
cause he  had  already  planted  the  territory 
covered  by  the  former's  application  prior  to 
the  time  it  was  filed.  Accordingly,  we  hold 
that  the  judge  of  the  superior  court  prop- 
erly overruled  the  petition  for  certiorari. 

Judgment  afilrmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


SOVEREIGN  CAMP  WOODMEN  OF  THE 
WORLD  T.  THORNTON. 

(Supreme  Court  of  Georgia.     April  25,  1902.) 

FRATERNAL   INSURANCE— BT-LAWB-<X)N- 
STRUCTION. 

1.  By-laws  enacted  by  a  fraternal  insurance 
order  will,  in  the  absence  of  a  clearly  express- 
ed Intention  to  the  contrary,  be  construed  to 
have  a  prospective  operation. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;   H.  M. 
Reld,  Judge. 
Action  by  M.  H.  Thornton  against  the  SoT- 

f  L  See  Insurance,  toL  28,  Cent.  Dig.  %  UECk 
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erelgn  Camp,  Woodmen  of  the  World.  Judg- 
ment tm  plaintiff,  and  defendant  brings  tse- 
ror.    Affirmed. 

BoBser  &  Carter  and  J.  L.  Hopkins  &  Sons, 
for  plaintiff  in  error.  King  &  Spalding,  for 
defendant  in  error. 

SIMMONS,  C.  J.  The  plaintiff  in  error,  a 
mntoal  fraternal  benefit  association,  Issued 
to  J.  A.  Thornton,  on  May  31,  18&3,  a  cer- 
tificate f<Hr  18,000,  payable  at  his  death,  on 
certain  conditions,  to  his  wife  as  beneficiary. 
This  certificate  contained,  among  others,  the 
following  stipulation:  "This  certificate  is  Is- 
sued and  accepted  subject  to  all  the  c<Hidl- 
tions  on  the  back  hereof,  and  named  In  the 
Bovefelgn  constitution,  fundamental  laws, 
and  by-laws  of  this  fraternity,  and  liable  to 
forfeiture  If  said  sovereign  [member]  shall 
not  comply  with  said  conditions,  constitution, 
fundamental  laws,  and  such  by-laws  ^nd 
rules  as  are  or  may  be  adopted  by  the  sov- 
ereign camp,  head  camp,  or  the  camp  of  the 
jurisdiction  of  which  he  is  a  member  at  the 
date  of  his  death."  Among  the  conditions 
referred  to,  and  which  were  made  a  part  of 
the  certificate,  was  the  following:  "If  the 
member  holding  this  certificate  •  •  • 
shall  die  •  •  •  by  his  own  hand  [except 
that  it  be  shown  that  be  was  at  the  time  in- 
sane], •  •  •  then  •  •  *  this  certifi- 
cate shall  be  null  and  void."  In  1897  the 
following  by-Jaws  were  enacted:  "If  the 
member  holding  this  certificate  «  *  • 
Bbould  die  by  his  own  hand  or  act,  whether 
sane  or  insane,  *  *  *  or  if  any  of  the 
statements  or  declarations  in  the  application 
for  memboship,  and  upon  the  faith  of  which 
this  certificate  was  issued,  shall  be  found  in 
any  respect  untrue,  this  certificate  lOiaU  be 
null  and  void  and  of  no  effect"  "It  [the 
sovereign  camp]  shall  enact  laws  for  its  own 
government  and  for  conducting  the  business 
of  tbe  order  generally,  provide  penalties  for 
violation  thereof,  have  power  to  prescribe 
and  finally  determine  the  rights,  privileges, 
duties,  and  responsibilities  of  itself  and  its 
camps  and  tbe  membership  of  the  order." 
In  1889,  prior  to  the  death  of  Thornton,  a 
by-law  known  as  section  69  was  enacted,  as 
follows:  "The  following  conditions  shall  be 
made  a  part  of  every  beneficiary  certificate, 
and  shall  be  binding  on  both  member  and 
order."  "If  the  member  holding  this  certifi- 
cate •  •  •  should  die  •  •  •  by  his 
own  hand  or  act,   whetha  sane  or  insane 

•  •  ♦;  or  if  any  of  the  statements  or  dec- 
larations in  the  application  for  membership, 
and  upon  the  faith  of  which  this  certificate 
was  issued,  shall  be  found  in  any  respect 
nntme,  this  certificate  shall  be  null  and  void, 
and  of  no  effect."  At  the  same  time  another 
by-law,  known  as  section  65,  was  adopted, 
reading  as  follows:  "If  any  member  of  this 
order  •  •  •  should  die  •  ♦  •  by  his 
own  band  or  act,  whether  sane  or  iiuane, 

*  *    *    (h:  if  the  statements  or  declaratltHia 


in  bis  application  for  membersliip  shall  be 
in  any  respect  untme,  his  certificate  shall  be 
null  and  void,  and  of  no  effect;"  and  also, 
at  tbe  same  time,  a  by-law  known  as  section 
68,  as  follows:  "Bach  and  every  beneficiary 
certificate  is  Issued  only  upon  tbe  condi- 
tions stated  in  and  subject  to  the  constitu- 
tion and  laws.  The  constitution  and  laws  of 
the  sovereign  camp  of  the  woodmen  of  tbe 
world  now  in  force,  or  which  may  be  here- 
after enacted,  by-laws  of  the  camp  now  in 
force,  or  which  may  be  hereafter  enacted, 
the  application  and  certificate,  shall  consti- 
tute a  part  of  the  beneficiary  contract  be- 
tween the  order  and  the  member."  There 
were  other  by-laws  adopted  in  1899,  which 
are  shown  in  the  brief  of  evidence,  but  the 
view  that  we  take  of  the  case  renders  it 
unnecessary  to  set  them  forth  here,  as  they 
would  not  be  illustrative  of  the  questions  to 
be  decided. 

Thornton  died  after  the  adoption  of  the  by- 
laws which  we  have  quoted.  He  was  insane 
at  the  time  of  his  death,  and  died  by  bis 
own  hand.  Notice  and  proofs  of  death  were 
duly  submitted  to  the  insurance  society,  but 
payment  of  the  amount  of  the  certificate  was 
refused.  Mrs.  Thornton,  the  beneficiary, 
thereupon  brought  her  action  upon  the  cer- 
tificate in  the  city  court  of  Atlanta.  The 
evidence  introduced  on  the  trial  consisted  of 
the  extracts  from  the  constitution  and  by- 
laws of  the  defendant  society  which  have 
been  quoted  above,  together  with  others 
which  it  is  not  necessary  to  specifically  enu- 
merate, and  a  statement  of  facts  agreed  up- 
on by  counsel  for  Itoth  parties.  After  argu- 
ment, the  court,  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  policy,  to 
which  ruling  the  defendant  excepted.  This 
case  has  beoi  twice  argued  by  brief  by  the 
able  and  learned  counsel  for  the  plaintiff  and 
the  defendant  in  enot.  Numerous  cases 
have  been  cited  by  both  sides  upon  the  ques- 
tion of  tbe  power  of  an  association  of  the 
character  of  the  plaintiff  in  error,  under  snch 
stipulations  In  the  certificate  as  are  above  set 
out,  to  enact  by-laws  which  will  become  a 
part  of  the  contract  between  the  association 
and  tbe  member,  without  expressly  declaring 
that  the  by-law  shall  have  a  retroactive  op- 
eration. A  great  many  of  the  cases  cited  and 
relied  on  by  counsel  for  the  plaintiff  In  error 
do  not  discuss  this  question,  but  assume 
without  argument  that  the  by-laws  under 
consideration  are  retroactive,  whether  made 
so  by  the  by-laws  themselves  or  not  Some 
cases  hold  that  the  simple  adoption  of  a  by- 
law makes  it  a  part  of  the  contract  evidenced 
by  tbe  certificate  containing  stipulations  simi- 
lar to  those  in  the  certificate  now  under  con- 
sideration, while  still  other  cases  hold  that 
under  such  stipulations,  in  order  to  make  a 
by-law  retroactive  in  its  effect,  the  by-law  it- 
self must  declare,  or  at  least  manifest  a  clear 
intent,  that  it  shall  have  such  an  operation. 
This  Is  not  the  first  time  that  this  court  has 
bad  this  question  under  consideration.  It 
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was  squarely  presented  for  determination  in 
ttie  case  of  Ancient  Order  t.  Brown,  112  6a. 
545,  37  S.  E.  890,  and,  after  full  argument 
and  careful  consideration,  we  adopted  tbe 
view  of  tbe  class  of  cases  last  mentioned,  and 
decided  In  effect  that  a  by-law  of  a  mutual 
benefit  society,  enacted  subsequently  to  the 
issuance  of  a  certificate  of  Insurance,  sbould 
be  given  a  prospective  operation.  In  tbe  ab- 
sence of  a  clear  Intent  that  it  should  act  retro- 
spectively. Leave  was  given  counsel  for  the 
plaintiff  In  error  to  review  the  Brown  Case, 
but,  after  careful  consideration  and  much  re- 
flection, we  have  come  to  tbe  conclusion  that 
that  decision  is  sound,  and  more  in  conso- 
nance with  common  sense  and  reason  than 
those  cases  which  take  a  contrary  view. 
None  of  the  other  cases  cited  by  counsel  on 
either  side  are  binding  upon  us,  and  we  de- 
cided to  follow  tliose  cases  which,  in  our  opin- 
ion, were  most  in  conformity  with  law  and 
reason,  and  therefore  adopted  the  rule  an- 
nounced In  tbe  Brown  Case,  supra. 

The  charter  of  a  corporation  of  this  char- 
acter is  of  a  dual  nature.  It  is  a  contract 
between  the  corporation  and  the  state  or  oth- 
er power  granting  the  charter,  and  it  Is  also 
a  contract  between  tbe  corporation  and  Its 
members.  Whenever  a  corporation  makes  a 
contract  with  one  of  its  members,  that  con- 
tract stands  on  the  same  footing  as  if  he 
were  a  stranger;  and  this  is  true  although 
none  bat  a  member  can  make  a  contract  with 
it  under  its  charter  and  by-laws.  Being  on 
the  same  basis  as  a  stranger  or  third  party  in 
making  the  contract,  that  contract  should  be 
construed  and  regulated  as  any  other  agree- 
ment would  be  between  dlflferent  parties. 
The  member  has  the  right  to  rely  upon  the 
same  rules  for  tbe  construction  of  his  con- 
tract as  are  applicable  to  other  contracts. 
While  a  member.  In  making  a  contract,  may 
agree  with  the  corporation  that  he  will  be 
bound  by  the  constitution  and  by-laws  of  the 
organization  existing  at  tbe  time  the  agree- 
ment is  made,  and  any  other  law  that  may  be 
thereafter  legally  adopted,  be  is  entitled  to 
rely  upon  tbe  contract  and  conditions  as  made 
until  the  lawmaking  power  enacts  legislation 
which  by  its  terms  applies  to  bis  contract. 

Mr.  Nlblack,  in  bis  work  on  Benefit  Socie- 
ties (2d  Ed.)  62,  In  discussing  this  subject, 
says:  "It  is  a  recognized  rule  in  tbe  con- 
struction of  statutes  that  they  shall  be  so 
construed  as  to  give  them  a  prospective  op- 
eration only,  and  that  they  sliail  be  permitted 
to  operate  retrospectively  only  where  the  in- 
tention to  have  them  so  operate  is  clear  and 
undoubted.  The  same  canon  of  construction 
should  be  applied  to  amendments  and  altera- 
tions of  the  by-law5  of  a  society.  They 
should  not  apply  to  or  set  aside  acts  already 
done  under  the  sanction  of  the  by-laws,  un- 
less It  clearly  and  unmistakably  appears  that 
the  authority  adopting  them  intended  that 
they  should  do  so.  It  will  be  presumed  that 
an  amendment  to  the  by-laws  was  not  intend- 
ed to  aftect  a  contract  of  Insurance  previous- 


ly Issued  by  the  society."  In  speaking  of  the 
certificate  of  membership,  on  page  273  of  the 
same  work,  the  author  says:  "Of  course,  he 
may  consent  that  they  shall  modify  it,  but  in 
that  case  they  become  effective  by  reason  of 
his  consent,  not  by  reason  of  their  «iactment 
It  will  be  presumed  that  an  amendment  to 
tbe  by-laws  was  not  intended  to  affect  a  con- 
tract of  insurance  previously  issued  by  the 
society,  and  it  will  be  so  construed  as  to  give 
it  a  retroactive  force  only  when  the  intention 
to  have  It  so  operate  is  clear  and  undoubted." 
This  is  no  new  doctrine  in  law.  It  applies  to 
acts  passed  by  the  legislature  of  a  state  as 
well  as  to  laws  enacted  by  a  benefit  society. 
It  Is  a  reasonable  and  just  rule  of  construc- 
tion for  such  acts.  While  a  member  may 
agree  in  his  contract  that  laws  thereaft^ 
passed  shall  bind  him,  such  a  law,  in  order 
to  have  that  ^ect,  must  show  clearly  the  in- 
tention of  the  lawmaking  power  that  it  shall 
beoome  a  part  of  the  contract.  The  member 
Is  then  put  upon  notice  that  his  contract  has 
been  changed,  and  he  can  either  acquiesce  in 
the  change,  or  leave  the  association.  The 
new  law  sbould  not  be  ambiguous,  or  leave 
him  in  doubt  as  to  whether  or  not  it  applies 
to  his  contract,  for  otherwise  the  member 
might  well  believe  his  contract  to  be  unaf- 
fected by  tbe  new  legislation,  and  continae 
his  membership  for  years,  with  the  result 
that  at  his  death,  owing  to  the  violation  by 
him  of  a  doubtful  law,  the  contract  could  be 
set  aside  by  the  association,  and  his  widow 
and  children  made  to  lose  not  only  tbe 
amount  of  the  insurance,  but  all  the  money 
paid  by  him  as  premiums. 

Applying  these  rules  to  the  case  at  bar, 
we  find  that,  at  tbe  time  Itiornton  made  bis 
contract  with  the  association,  no  forfeiture 
was  prescribed  In  case  he  sbould  die  by  his 
own  hand  while  insane.  Four  years  later 
the  association  enacted  a  law  providing  for  a 
forfeiture  In  cases  where  the  Insured  should 
die  by  bis  own  hand,  whether  sane  or  insane. 
Two  years  thereafter,  in  1899,  other  legisla- 
tion to  the  same  effect  was  enacted:  one  of 
tbe  by-laws  then  passed  declaring  that  If  any 
member  of  the  order  should  die  by  his  own 
hand  or  act,  whether  sane  or  insane,  his  cer- 
tificate should  be  forfeited.  Construing  all 
tbe  by-laws  adopted  In  1899  togetlter,  it  seems 
to  us  that  they  were  Intended  to  have  a  pro- 
spective operation.  The  language  used  does 
not  make  it  "clear  and  undoubted"  that  they 
were  Intended  to  act  retrospectively.  There 
is  not  one  of  them  contained  in  the  brief  of 
evidence  that  manifestly  and  unmistakably 
applies  to  any  certificate  Issued  prior  to  the 
time  of  their  adoption.  None  of  them,  ex- 
cept by  mere  Implication,  refers  to  tbe  hold- 
ers of  certificates  already  Issued.  It,  there- 
fore, not  being  "clear  and  undoubted"  that 
they  were  Intended  to  apply  to  certificates 
then  existing,  under  the  rules  of  construction 
above  laid  down  they  must  be  held  to  affect 
only  those  certificates  which  were  thereafter 
Issued. 
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Judgment  affirmed.  All  the  justices  con- 
currtng,  except  LEWIS,  J.,  absent  on  account 
of  sickness. 


CARTER  T.  BRUNSWICK  &  W.  R.  CO. 

(Sapreme  Court  of  Georgia.     July  18,   1902.) 

INJtJRT  TO  EMPLOYE— RELEASE  OF  DAMAGES 
—RIGHT   OF   ACTION. 

1.  As   to  the  questioua  of  law  raised   in   the 

E resent  record,  save  that  dealt  with  in  the  next 
eadnote,  this  case  is  controlled  by  the  decision 
of  this  court  in  the  case  of  Petty  v.  Railroad 
Co..  35  S.  B.  82,  109  Ga.  666. 

2.  A  stipulation  manifestly  designed  for  the 
benefit  of  the  company,  to  the  etEect  that  a 
beneficiary  would  not  be  paid  under  the  re- 
lief and  hospital  system  unless  the  employ^ 
first  filed  with  the  proper  officers  of  this  ae- 
partment  satisfactory  releases,  does  not  au- 
thorize one  who  has  received  benefits  at  the 
hands  of  this  department,  in  accordance  with 
his  terms  of  membership  therein,  to  prosecute 
his  claim  for  damages  merely  because  he  has 
failed  or  refused  to  execute  such  a  release. 

(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Waycross;  J.  S. 
Williams,  Judge. 

Action  by  Lnm  Carter  against  the  Bruns- 
wick &  Western  Railroad  Company..  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
Affirmed. 

W.  F.  Crawley,  J.  L.  Crawley,  and  L.  A. 
Wllaon,  for  plaintiff  in  error.  W.  E.  Kay 
and  J.  O.  McDonald,  for  defendant  in  error. 

PER  CURIAM.    Jadgment  affirmed. 

LEWIS,  J.,  absent  on  acconnt  of  sickness. 


BHBAL;  t.  WAMMOCK  et  aL 
(Snprane  Court  of  Georgia.     July  17,  1902.) 

DBBD— CONSTRUCTION— ESTATE  CONVEYED. 
1.  A  deed  of  laud  made  in  187S,  to  an  unmar- 
ried woman  "and  her  heirs  from  her  body,  if 
any,  if  she  have  no  heirs  of  her  body,  then 
to''  tlie  heirs  of  the  grantor  at  the  death  of  the 
grantee,  which  deed,  while  expressly  convey- 
ing a  fee-simple  estate,  reserved  to  the  grantor 
the  use  aud  control  of  the  land  during  his  life, 
created,  in  legal  effect,  an  estate  in  the  gran- 
tor for  life,  with  remainder  to  the  grantee  in 
fee,  subject  to  be  devested  upon  her  death 
without  children.  The  grantee  having  subse- 
quently married,  and  having  died  after  the 
grantor  without  ever  having  had  a  child,  the 
fee  to  the  land  passed,  under  the  terms  of  the 
deed,  to  the  grantor's  heirs,  i 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Washington 
county;   B.  D.  Evans,  Judge. 

Action  by  Caroline  Wammock  and  others 
against  Wilson  Shealy.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Aflirmed. 

Daley  &  Walker,  for  plaintiff  In  error. 
Hatdwlck  &  Hymen  and  Rawllngs  &  How- 
ard, for  defendants  In  error. 

SIMMOKS,  O.  J.  This  was  an  action  of 
ejectment.    The  case  was  submitted  to  the 


Judge  of  the  court  below,  without  the  inter- 
vention of  a  Jury,  upon  an  agreed  statement 
of  facts,  the  material  portion  of  which  Is, 
in  substance,  as  follows:  In  1878,  the  prem- 
ises in  dispute  were  conveyed  by  a-  deed 
which  contained  substantially  the  following 
recitals:  "Georgia,  Washington  county. 
This  Indenture,  made  this  October  9,  1878, 
between  Allan  .lackson,  of  the  first  part,  and 
Elizabeth  Jackson,  of  the  second  part,  both 
of  said  county,  wltnesseth  that,  for  and  in 
consideration  of  my  natural  love  and  affec- 
tion for  the  said  party  of  the  second  part  the 
party  of  the  first  part  hath  granted,  sold,  and 
conveyed  unto  the  said  party  of  the  second 
part,  and  the  heirs  from  her  body,  if  any, — 
If  she  shall  have  no  heirs  of  her  body,  then 
to  my  lawful  heirs  at  the  death  of  the  said 
party  of  the  second  part,— all  that  tract  of 
land  [describing  the  premises  in  dispute].  To 
have  and  to  hold  the  above-described  prem- 
ises, with  all  the  rights  and  profits  in  any 
way  thereto  belonging,  to  herself,  her  heirs 
as  above  stated,  and  assigns,  in  fee  simple, 
forever.  Reserving  to  myself,  however,  the 
use  and  control  of  the  above-described  prem- 
ises for  and  during  my  natural  life."  In 
June,  1879,  the  maker  of  this  Instrument  died 
Intestate,  leaving  as  his  heirs  at  law  the 
plaintiffs.  At  the  date  of  the  execution  of 
the  deed  above  referred  to,  Elizabeth  Jack- 
son, the  grantee  therein,  was  unmarried,  and 
had  no  children.  She  afterwards  married 
the  defendant,  Shealy,  but  died  intestate  In 
June,  1900,  never  having  had  any  children, 
and  leaving  Shealy  as  her  sole  heir  at  law. 
At  the  date  of  her  death,  the  plaintiffs  In  this 
suit  were  the  heirs  at  law  of  Allan  Jackson. 
The  court,  after  hearing  arguments,  render- 
ed Judgment  In  favor  of  the  plaintiffs  for 
the  premises  In  dispute,  and  for  mesne  prof- 
Its.  To  this  judgment  the  defendant  except- 
ed. 

The  legal  effect  of  the  deed  in  this  case 
was  to  create  an  estate  in  the  donor  for  his 
natural  life,  with  remainder  to  the  grantee 
and  her  heirs  from  her  body,  if  any,  and  a 
limitation  over,  at  the  death  of  the  grantee 
without  heirs  from  her  body,  to  the  lawful 
heirs  of  the  donor.  The  general  rule  Is  that 
"where  there  la  a  gift  of  a  particular  interest 
in  the  same  property,  antecedent  to  the  gift 
to  the  person  whose  death  is  spoken  of,  the 
death,  In  the  absence  of  all  tnoicatlons  of  a 
contrary  intent,  is  construed  to  be  a  death 
in  the  lifetime  of  the  first  taker,"  so  that  the 
estate  becomes  absolute  In  the  remainderman 
upon  his  surviving  the  life  tenant.  Smith, 
Exec.  Interests,  §  658;  Sumter  v.  Carter  (de- 
cided at  this  term)  42  S.  B.  324.  The  case 
at  bar,  however,  does  not  fall  within  this 
rule.  The  donor  himself  being  the  life  ten- 
ant, and  bis  lawful  heirs  being  the  ulterior 
donees  at  the  death  of  the  named  remainder- 
man without  heirs  from  her  body,  two  con- 
tingencies are  provided  for:  First,  the  death 
of  the  donor  and  life  tenant  before  the  nam- 
ed remainderman,  leaving  lawful  heirs:  and. 
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second,  tbe  remalndennan'a  deatb  without 
heirs  from  her  body.  See  Ontland  t.  Bowen 
(Ind.)  17  N.  B.  281,  7  Am.  St  Rep.  423,  424. 
If  the  deed  contained  no  limitation  over,  the 
conveyance  In  remainder  to  tbe  grantee  and 
her  heirs  from  her  body  alone  would  have 
given  tbe  grantee  an  estate  tail  (Chewnlng 
v.  Shumate,  106  6a.  761,  32  S.  E.  544;  ElUs 
V.  Gray,  110  Ga.  612,  614,  36  S.  E.  97),  which 
would  have  been  converted  Into  an  absolute 
fee  by  our  act  of  December  21,  1821.  Id. 
And  anch  estate  would  be  unaffected  by  the 
limitation  over  at  the  death  of  the  grantee 
without  heirs  from  her  body,  if  such  words 
meant  an  indefinite  failure  of  issue.  But 
since  our  act  of  February  17,  1864,  these  and 
equivalent  terms  in  limitation  over,  which 
theretofore  meant  an  indefinite  failure  of  is- 
sue, are  defined  to  mean  a  definite  failure  of 
issue.  The  legal  effect  of  this  in  a  case  like 
the  one  at  bar,  where  the  named  grantee  in 
remainder  had  no  children,  is  to  change  the 
estate  under  the  preceding  clause,  and  give 
the  grantee  a  qualified  or  determinable  fee, 
which  is  devested  upon  her  death  without 
leaving  children.  Such  a  grant  Is  legal,  as 
a  fee  may  be  limited  upon  a  fee  by  deed  in 
this  state.  Ov.  Code,  {  3082.  It  therefore 
follows  that,  as  the  named  grantee  married, 
and  died  years  after  the  donor  and  life  ten- 
ant without  leaving  or  having  a  child,  the 
lawful  heirs  of  the  donor,  who  are  the  de- 
fendants In  error,  are  entitled  to  the  fee  in 
the  property  under  said  deed. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  slcknesB. 


PABR  T.  BRICKSON  et  al. 
(Supreme  Oonrt  of  Georgia.     July  18,  1902.) 

ACTION      ON      NOTB-DEFENSBS— BONA      FIDB 
PURCHASER— EVIDENCE— CONSIDERA- 
TION—SALB  or  PATENT  RIGHT. 

L  A  bona  fide  holder  of  a  negotiable  promis- 
sory note,  purchased  for  value  and  before  matu- 
rity, la  protected  against  a  defense  that  the  note 
was  without  consideration. 

2.  Where  a  negotiable  note  payable  at  a  fu- 
ture date  was  indorsed  by  the  payee  to  the 
plaintiff,  in  the  absence  of  proof  to  the  con- 
trary the  law  will  presume  that  the  plaintiff 
took  before  maturity,  for  the  value,  and  with- 
out notice.  Hatcher  v.  Bank,  6  S.  E.  109,  79 
Ga.  642;  Walters  v.  Palmer,  36  S.  E.  79,  110 
Ga.  776w 

3.  Where,  in  defense  to  a  suit  upon  a  note, 
the  defendant  pleads  that  the  plaintiff  par- 
chased  after  maturity,  and  there  is  no  evi- 
dence to  sustain  the  plea,  a  verdict  in  favor  of 
the  defendant  is  contrary  to  law. 

4.  A  note  given  for  a  patent  right,  but  not 
expressing  upon  its  face  its  consideration,  is 
not  void  under  the  act  of  1897  (Van  Epps'  Code 
Supp.  f  6650  et  seq.),  and  the  principles  above 
announced  as  to  bona  fide  purchasers  are  ap- 
plicable to  such  a  note.  Smith  v.  Wood,  36 
S.  B.  649,  111  Ga.  221.  It  is  only  where  the 
consideration  is  expressed  in  the  note  that  the 
indorsee  before  maturity  and  for  value  takes 
it  subject  to  all  defenses. 

(Syllabus  by. the  Court.) 

1 L  8m  BUU  and  Notes,  v«>l.  T.  C«at.  Dig.  |  MS. 


Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  S.  C.  Parr  against  O.  Q.  Erlck- 
Bon  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

T.  J.  Ripley  and  A.  M.  Cunningham,  for 
plaintiff  in  error.  W.  L.  Calhoun  and  8.  J. 
Hall,  for  defendants  In  error. 

PER  CURIAM.    lodgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sidmesB. 


BUSH  T,  MATTOX. 
(Supreme  Court  of  Georgia.     July  23,  1902.) 

CONTRACT— CONSTRUCTION-ACTION     FOR 
BREACH. 

1.  Where  a  lessee  of  convicts,  who  has  a 
right  to  sublet  them  to  other  persons,  employs 
another  to  assist  him  In  procuring  some  one 
to  sublet  them,  and  agrees  in  writing  to  pay 
to  the  person  so  employed,  for  his  services, 
all  excess  over  $14  per  month  for  each  con- 
vict sublet,  and  with  the  assiBtauce  of  the  in- 
termediary the  original  lessee  makes  a  contract 
subletting  the  convicts  at  $16  per  month,  and 
subsequently,  without  the  knowledge  of  the 
intermediary,  releases  the  sublessee,  and  vohin- 
tarily  rednces  the  amount  from  $16  to  $14, 
the  intermediary  is  entitled  to  recover  on  his 
contract. 

2.  The  declaration  in  the  present  case,  prop- 
erly construed,  constitutes  a  suit  upon  the 
contract  for  damages  for  the  failure  to  enforce 
the  sublease  as  made,  and  collect  the  full 
amount  due  thereon,  and  turn  over  to  the 
plaintiff  his  share  of  the  proceeds. 

(Syllabus  by  the  Court.) 

Error  from  superior  oonrt,  Elbert  county; 
H.  M.  Holden,  Judge. 

Action  by  E.  B.  Bush  against  R.  C.  Mat- 
tox,  administratrix.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

W.  D.  Tntt  &  Son,  for  plaintiff  In  aroe. 
Job.  N.  Worl^,  for  defendant  in  error. 

SIMMONS,  O.  J.  The  state  of  (Jeorgla 
leased  50  convicts  to  Mattox,  who  wished  to 
sublet  them.  He  went  to  Miller  county, 
where  Dr.  Bush  resided,  and  asked  Bush  to 
assist  him  in  subletting  these  convicts;  tell- 
ing Bush  that  he  wished  to  get  $14  per 
month  for  each  of  them,  and  agredng  in 
writing  to  pay  Bush  "all  above  fourteen  dol- 
lars per  month,— that  Is,  paid  Mattox  for  said 
fifty  convicts,"  the  consideration  being  that 
Bush  should  assist  him  in  hiring  out  the  con- 
victs, and  should  keep  a  general  watch  over 
them  and  the  financial  standing  of  the  person 
to  whom  they  were  hired.  Sharpe  was  the 
owner  of  a  turpentine  business,  and  desired 
to  hire  some  convicts.  Bush  introduced  him 
to  Mattox,  and  he  agreed  to  hire  the  con- 
victs provided  his  attorney  advised  him  that 
the  contract  would  be  legal.  The  price  of 
$16  per  month  was  agreed  upon.  Bush  taking 
part  in  the  conversation  which  led  up  to  this 
agreement  Then  Bush,  Mattox,  and  Sharpe 
went    to    Bainbridge^    la    Decatur    county. 
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where  Sharpe  waa  Informed  by  his  counsel 
that  the  contract  would  be  legal,  but  would 
have  to  be  approved  by  the  state  prison  com- 
mission. Sharpe  and  Mattoz  then  entered 
Into  a  written  contract  whereby  Sharpe 
agreed  to  pay  Mattoz  $16  per  capita  per 
month  for  the  hire  of  the  50  convicts. 
Sharpe  appointed  one  of  bis  attorneys  at  law, 
Nussbaum,  his  attorney  In  fact,  to  accom- 
pany Mattoz  to  Atlanta  to  get  the  prison 
commission  to  approve  the  contract  For 
some  reason,  the  ori^nal  contract  was  not 
presented  to  the  commission.  The  evidence 
shows  that  the  chairman  of  the  commission 
bad.  In  a  conversation  with  the  parties,  re- 
marked that  the  commission  did  not  favor 
patting  convicts  on  turpentine  farms,  on  ac- 
count of  the  Increase  in  the  expense  for 
guards.  Nussbaum  suggested  that  Sharpe 
would  pay  the  Increased  ezpense,  and  the 
chairman  then  said  that  the  commission 
would  probably  approve  the  contract  A 
new  contract  was  entered  Into  between  Mat- 
toz and  Nussbaum,  the  lattor  acting  for 
Sharpe,  whereby  the  price  to  be  paid  was  re- 
duced to  $14.50.  The  original  contract  was 
never  presented  to  the  commission,  but  this 
new  contracrt  was  presented,  and  received 
the  approval  of  the  commiaaion.  Subsequent- 
ly Mattoz  voluntarily  released  Sharpe  from  a 
portion  of  this  obligation,  by  reducing  the 
agreed  price  from  $14.60  to  $14.  All  of  this 
was  done  without  the  consent  or  knowledge 
of  Bush.  Under  the  contract  between  Bush 
and  Mattoz,  Bush  was  not  only  to  assist  In 
hiring  ont  the  convicts,  but  was  to  keep 
watch  over  them,  and  keep  Informed  as  to 
the  financial  standing  and  credit  of  the  sub- 
lessee. The  evidence  shows  that  Bush  did 
this.  It  also  appears  that  Sharpe  paid  Mat- 
toz $14  per  month  for  each  convict  When 
the  payment  became  due.  Bush  demanded  of 
Mattoz  that  the  latter  pay  him  $2  per  capita 
per  month,  claiming  that  this  was  the  ezcess 
over  $14.  Mattoz  refused  to  pay  him  any- 
thing, replying  that  the  prison  commission 
bad  refused  to  approve  the  contract  at  $16, 
and  that  he  bad  to  reduce  it  The  evidence 
shows  that  this  was  untrue.  The  chairman 
of  the  commlasion  testified  that  the  commis- 
sion was  not  concerned  In  the  amount  paid, 
and.  In  his  opinion,  woald  as  readily  have 
approved  the  contract  for  $16  as  they  did  the 
one  for  $14.50;  that  the  concern  of  the  com- 
mission was  to  see  that  the  Increased  cost 
for  guards  did  not  fall  upon  the  state.  Bush 
brought  suit  against  Mattoz  for  the  amount 
he  claimed  to  be  due  him,  predicating  his 
right  on  tne  contract  between  blm  and  Mat- 
toz. The  defendant  filed  an  answer  which, 
on  account  of  his  death  before  the  trial,  was 
In  part  unsupported  by  evidence.  The  de- 
fendant below  seems  to  have  contended  that 
under  the  contract  he  was  to  pay  Bush  only 
snch  amount  In  ezcess  of  $14  per  capita  per 
month  as  was  actually  paid  him,  and  that 
tnasmnch  as  be  had  collected  but  $14,  he  was 
not  liable  to  Bush  In  any  sum  whatever. 
42  S.B.— 16 


The  court  directed  a  verdict  for  the  defend- 
ant Bush  moved  for  a  new  trial,  and,  when 
his  motion  was  overruled,  ezcepted. 

1.  Under  the  facts  above  stated,  was  Mat- 
toz liable  to  Bush  in  any  amount  upon  the 
contract?  If  he  was,  then  the  court  erred 
In  directing  a  verdict  for  the  defendant  We 
think  that  the  direction  of  the  verdict  was 
error.  Mattoz  went  to  Bush,  and  requested 
his  assistance  In  hiring  out  his  60  convicts, 
agreeUig  to  pay  him  all  ovo'  $14  per  capita 
per  month  he  should  receive  for  them.  Bush 
Introduced  Mattoz  to  Sharpe,  who  hired  the 
convicts  at  an  agreed  price  of  $16.  Bush  not 
only  Introduced  the  parties,  but  took  part  In 
the  conversation  leading  up  to  the  flzing  of 
the  price,  and  then  went  with  them  to  an- 
other county  to  ascertain  whether  the  con- 
tract would  be  legal.  He  also  appears  to 
have  been  present  when  the  written  con- 
tract waa  entered  into  between  Mattoz  and 
Sharpe.  So  far  as  appears  from  the  record, 
Sharpe  Is  perfectly  solvent  and  Mattoz  could 
have  collected  from  him  the  foil  amount 
stipulated  for  In  the  contract  It  Is  true 
that  this  contract  had,  under  the  law,  to  be 
approved  by  the  prison  commission,  but  the 
testimony  tends  to  show  that  this  would 
have  been  as  readily  approved  as  the  con- 
tract which  was  presented  to  the  commission 
for  approval.  Busb  brought  the  parties  to- 
gether, and  by  bis  services  assisted  Mattoz 
In  making  the  contract  with  Sharpe.  His 
services  were  In  the  nature  of  the  services 
of  a  broker,  and  It  is  well  settled  that  where 
the  owner  of  real  estate  puts  his  property  In 
the  hands  of  a  real  estate  broker  for  sale, 
and  the  broker  brings  the  owner  and  a  pur- 
chaser together,  and  by  reason  of  this  a  con- 
tract of  sale  is  made,  the  broker  is  entitled 
to  his  compensation.  Oresham  v.  Gonnally, 
114  Ga.  906,  41  S.  J2.  42.  The  contract  be- 
tween Mattoz  and  Sharpe  appears  to  have 
been  legal  and  binding.  If  Mattoz  volun- 
tarily reduced  the  contract  price  from  $16  to 
$14  without  the  consent  of  Bush,  be  Is  liable 
to  the  latter.  He  had  agreed  to  pay  Bush 
all  over  $14  that  was  paid  him,  and  when 
Bush  assisted  him  to  make  a  contract  for 
$10  he  bad  no  right  to  reduce  It.  But  it  was 
said  that  as  he  did  reduce  It  and  as  the 
contract  gave  Bush  only  such  excess  as  Mat- 
toz actually  collected.  Bush  cannot  recover 
on  the  contract  We  think  that  this  Is  not 
true.  In  the  first  place,  we  think  that  this 
Is  not  a  fair  construction  of  the  contract 
While  a  strict  and  literal  constructloa  might 
lead  to  such  a  result  we  think  the  clear 
meaning  of  the  contract  was  that  Bush 
should  receive  such  excess  as  Mattoz  con- 
tracted for  and  was  able  to  collect,  or.conld 
by  due  diligence  have  collected.  Mattoz 
could  have  collected  the  full  amount  of  $16, 
with  possibly  some  reduction  on  account  of 
Sharpe's  having  to  assume  part  of  the  cost 
of  guarding  the  convicts.  Certainly  he  could 
have  collected  more  than  $14;  and.  If  b* 
vohmtarlly  reduced  the  price  to  that  amount 
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tt  was  his  loss,  and  not  that  of  Busb.  Mat- 
tox  had  no  right  voluntarily  to  give  away 
Bush's  Interest  in  the  convict  hire.  Being 
entitled  to  collect  more  than  $14,  when  he 
received  that  amount  In  full  satisfaction  of 
what  he  could  have  collected  It  was  the 
same,  relatively  to  Bush,  as  though  Mattox 
had  actually  received  the  full  amount  If 
Mattox  had  so  desired,  he  could  have  re- 
leased Sharpe  altogether  from  paying  for 
the  convicts,  but  be  cotild  not  thereby  re- 
lease himself  from  bis  obligation  to  Bush. 
He  coold  give  away  what  was  his,  but  not 
what  belonged  to  Bush.  When  he  released 
Sharpe  from  paying  the  excess  over  (14,  and 
then  refused  to  pay  Bush  his  demands,  he 
committed  a  breach  of  the  contract.  Con- 
ceding, for  the  sake  of  the  argument,  that 
the  prison  commission  would  not  have  ap- 
proved the  original  contract,  and  that  Mat- 
tox was  entitled  to  collect  from  Sharpe  no 
more  than  the  amount  stipulated  in  the  con- 
tract which  was  approved,  still  the  direction 
of  the  verdict  was  erroneous;  for  the  com- 
mission did  approve  a  contract  for  more  than 
$14,  and  Bush  is  entitled  to  the  excess. 

2.  In  the  court  below  some  question  arose 
as  to  the  nature  of  the  present  suit.  The 
plaintiff  claimed  that  his  declaration  sounded 
in  tort  The  Judge  held  to  the  contrary. 
After  a  careful  reading  of  the  declaration, 
we  think  the  judge  was  correct  The  allega- 
tions of  the  declaration  make  the  suit  one 
on  a  contract. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


SAVANNAH,  P.  &  W.  BY.  CO.  v.  BOTL,E. 
BOYLE  V.  SAVANNAH,  F.  &  W.  RY.  00. 
(Supreme  Court  of  Georgia.     July  18,  1902.) 

CARRIERS— ASSAULT   ON    PASSENGER— 
LIABILITIES. 

1.  Whenever  a  carrier,  through  its  agents 
and  servants,  knows,  or  has  opportunity  to 
know,  of  a  threatened  injury  to  a  passenger 
from  a  third  person,  whether  such  person  is  a 
passenger  or  not,  or  when  the  circumstances 
iire  such  that  injury  to  a  passenger  from  such  a 
source  might  reasonably  be  anticipated,  and 
proper  precautions  are  not  taken  to  prevent  the 
injury,  the  carrier  is  liable  for  damages  re- 
sulting therefrom. 

2.  The  presence  upon  a  train  of  two  negro 
tramps,  secreted  and  stealing  a  ride  thereon, 
would  not  alone  be  suffloient  to  cause  the  em- 
ployes in  charge  of  the  train  to  suspect  that 
such  tramps  were  armed  with  deadly  weapons, 
and  to  anticipate  that  when  brought  into  the 
train  under  arrest  they  might  endeavor  to 
escape,  and  while  an  employe  was  attempting 
to  prevent  the  escape  make  a  murderous  as- 
sault with  such  weapons  upon  one  to  whom 
the  railroad  company  owed  the  duty  of  protec- 
tion, and  who  was  taking  no  part  in  the  effort 
to  prevent  the  escape. 

(Syllabus  by  the  Court.) 
Error  from  superior  court.  Liberty  county; 
P.  Seabrook,  Judge. 

<|1.  See  Carriers,  vol.  9,  Cent.  Dig.  J  1125. 


Action  by  L.  L.  Boyle  against  tbe  Savan- 
nah, Florida  &  Western  Railway  Company. 
From  the  judgment  both  parties  bring  error. 
Judgment  on  one  bill  of  exceptions  revM«ed, 
and  on  the  other  reversed  with  directions. 

W.  L.  Clay,  Shdby  Myrick.  and  W.  O. 
Charlton,  for  defendant  Twiggs  &  Oliver, 
for  plaintiff. 

COBB,  J.  Boyle  sued  the  railway  com- 
pany, alleging  in  bis  petition  substantially 
the  following  facts:  The  plaintiff  was  an 
express  messenger,  and  his  duties  required 
him  to  ride  upon  the  train  of  tbe  defendant 
and  the  defendant  received  him  upon  its 
train  in  that  capacity.  On  a  day  named,  two 
negro  tramps  secreted  themselves  on  the 
front  platform  of  the  car  in  which  plaintiff 
was  riding  in  the  discharge  of  his  duties, 
and,  being  discovered  by  the  conductor,  were 
taken  in  charge  by  bim  and  the  baggage 
master,  and  placed  in  that  portion  of  the 
coach  set  apart  for  the  use  of  the  express 
company,  where  the  plaintiff  was  attending 
to  his  duties  as  messenger.  The  conductor 
and  baggage  master  did  not  search  tbe 
tramps,  did  not  place  a  guard  over  them,  and 
did  not  securely  bind  them,  but  attempted 
to  detain  them  in  the  coach  by  negligently 
and  carelessly  tying  one  of  the  two  ends  of 
a  short  rope  around  one  wrist  of  each  tramp, 
leaving  a  play  of  about  four  feet  between 
them,  thus  permitting  the  free  use  of  their 
entire  bodies.  The  tramps  attempted  to  es- 
cape from  the  train  by  jumping  from  the 
side  door  of  the  car,  and  were  resisted  and 
restrained  by  the  baggage  master,  who  hap- 
pened to  be  passing  at  the  time.  In  the 
struggle  which  resulted,  both  tramps  drew 
revolvers,  which  they  had  secreted  about 
their  clothing,  and  one  of  them  discharged 
his  revolver  at  plaintiff,  who  was  six  feet 
away;  the  ball  striking  plaintiff  in  tbe  left 
knee  Joint  he  at  the  time  taking  no  part  in 
the  struggle  between  the  tramps  and  the 
baggage  master.  During  the  struggle,  the 
baggage  master  and  both  tramps  fell  to  the 
floor,  and  one  of  the  tramps  raised  on  his 
knees,  and  fired  again  at  plaintiff,  but  tbe 
ball  did  not  strike  plaintiff,  but  went  through 
the  top  of  the  car.  As  a  result  of  the  wound 
In  the  knee  Joint  plaintiff  suffered  great 
pain  and  agony,  was  prevented  from  attend- 
ing to  his  regular  duties  for  a  period  of  some 
weeks,  and  was  forced  to  Incur  large  ex- 
pense in  medical  attention,  etc.  It  is  al- 
leged that  the  injuries  resulting  to  plaintiff 
"were  due  entirely  to  the  gross  and  Inexcus- 
able negligence  and  want  of  caution  and 
foresight"  on  the  part  of  the  defendant.  Its 
servants  and  employes  In  charge  of  the  train. 
In  placing  the  tramps  In  the  car,  In  failing 
to  search  and  take  from  them  the  revolvers 
concealed  In  their  clothing,  In  falling  to  se- 
curely bind  them,  and  in  failing  to  extend 
to  plaintiff  such  other  and  further  protec- 
tion as  was  necessary  to  prevent  the  injuries; 
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all  of  whlcb,  it  is  alleged,  It  was  tbe  dxxtj 
of  tbe  defendant  to  have  done.  It  Is  also 
alleged  that  the  plaintiff  did  not  in  any  way 
consent  to  or  contrlbnte  to  his  Injuries,  by 
participating  In  the  struggle  between  the 
baggage  master  and  the  tramps,  or  other- 
wise. To  this  petition,  the  d^endant  Inter- 
posed a  general  demurrer,  to  the  ovarullng 
of  which  it  excepted.  The  case  subsequ^itly 
proceeded  to  trial,  and  upon  motion  of  the 
defendant  the  Judge  granted  a  nonsuit.  To 
this  Judgment,  the  plaintiff  excepted.  Tbe 
exception  which  complains  of  the  overruling 
of  the  demurrer  will  be  first  disposed  of. 

There  does  not  seem  to  be  any  serious  con- 
troversy between  counsel  as  to  what  is  the 
law  of  this  case.  It  is  conceded  that  tbe 
duty  which  the  railway  company  owed  to 
the  plaintiff  whs  the  same  duty  which  it 
would  owe  to  a  passenger  under  similar  cir- 
cumstances. It  is  the  duty  of  a  railway  com- 
pany to  protect  its  passengers  from  insult 
or  injury  at  the  hands  of  fellow  passengers, 
or  of  third  persons,  when  the  circumstances 
are  such  that  a  person  in  the  exercise  of  that 
degree  of  diligence  known  to  the  law  as  en- 
traordinary  care  would  see,  or  should  appre- 
hend, that  the  passenger  was  in  danger  of 
Insult  or  injury;  and  when  the  circumstan- 
ces are  such  that  the  employes  in  charge  of 
the  train.  In  the  exercise  of  the  degree  of 
diligence  above  referred  to,  should  have  fore- 
seen that  an  insult  or  injury  was  to  be  rea- 
sonably apprehended,  and  failed  or  refused 
to  use  tbe  means  at  band  to  protect  the  pas- 
senger therefrom,  the  railway  company  is 
liable  to  the  passenger  for  any  damages  lie 
sustains  as  a  consequence  of  such  failure  or 
refusal.  "The  general  rule,"  says  the  Ameri- 
can &  English  £:ncyclopsedia  of  Law  [volume 
5  (2d  Ed.)]  553,  "would  seem  to  be  that 
whenever  a  carrier,  through  its  agents  or 
servants,  knows  or  has  opportunity  to  know 
of  a  threatened  Injury,  or  might  have  rea- 
sonably anticipated  tbe  happening  of  «n  in- 
jury, and  fails  or  neglects  to  take  tbe  proper 
precautions,  or  to  use  proper  means,  to  pre- 
vent or  mitigate  such  injury,  the  carrier  is 
liable."  Mr.  Elliott  in  his  work  on  Railroads 
(volume  4.  {  1(39),  in  referring  to  the  duty 
of  protection  against  third  i>ersons  or  other 
passengers  which  railroad  companies  owe  to 
their  passengers,  says:  "It  is  their  duty  to 
use  proper  care  and  vigilance  to  protect  them 
from  injuries  by  such  persons,  that  might 
reasonably  have  been  foreseen  and  antlcl- 
p.ated."  Mr.  Fetter,  In  referring  to  the  sub- 
jest  now  under  consideration,  says:  "Knowl- 
edge of  tbe  passenger's  danger,  or  of  facts 
and  circumstances  from  which  that  danger 
may  reasonably  be  inferred,  is  necessary  to 
fix  tbe  carrier's  liability  in  this  class  of 
cases."  1  Fet.  Carr.  f  98.  Mr.  Hutchinson 
says:  "Tbe  law  now  seems  to  be  well  set- 
tled that  the  carrier  is  obliged  to  protect  bis 
passeuger  from  violence  and  insult,  from 
whatever  source  arising.  He  is  not  regard- 
ed as  an  insurer  of  bis  passenger's  safety 


against  every  possible  source  of  danger,  but 
he  Is  bound  to  use  all  such  reasonable  pre- 
cautions as  human  Judgment  and  foresight 
are  capable  of,  to  make  bis  passenger's 
Journey  safe  and  comfortable."  Hutch.  Carr. 
§  506.  See,  also:  Spohn  v.  Railroad  Co. 
(Mo.)  2C  Am.  &  £}ng.  R.  Cas.  252;  Felton  y. 
Railroad  Co.  aowa)  27  Am.  &  Eng.  R.  Cas. 
220;  Sira  v.  Railroad  Co.,  115  Mo.  127,  21 
S.  W.  005,  37  Am.  St  Rep.  386;  Id.,  58  Am. 
&  Eng.  R.  Cas.  638;  Railroad  Co.  v.  McEwan 
(Ky.)  2  Am.  &  Eng.  R.  Cas.  (N.  S.)  438; 
Packet  Oo.  v.  White  (Tenn.)  41  S.  W.  683, 
38  L.  R.  A.  427;  Railroad  Co.  v.  Jefferson,  80 
Ga.  664,  16  S.  B.  69,  17  L.  R.  A.  571,  32  Am. 
St  Rep.  87. 

This  Is  not  a  case  where  the  passenger 
claims  damages  for  tbe  reason  that  the  con- 
ductor and  other  employes  in  charge  of  the 
train  failed  or  refused  to  protect  blm  after 
It  became  apparent  that  the  injury  might 
result  to  him  from  tbe  presence  upon  the 
train  of  a  third  person;  but  the  plaintiff's 
case  depends  upon  whether  the  circumstan- 
ces alleged  In  the  petition  were  such  that 
the  employes  In  charge  of  the  train,  In  the 
exercise  of  extraordhiary  care  for  his  pro- 
tection,—that  Is,  using  the  utmost  vigilance 
and  care,  or  that  extreme  care  and  caution 
which  very  prudent  persons  exercise,— should 
have  foreseen  that  the  tramps  who  had  been 
arrested  by  them,  and  brought  into  that  part 
of  the  coach  in  which  the  plaintHTs  duty 
required  liim  to  ride,  were  armed  with  dead- 
ly weapons,  and  would  attempt  to  escape, 
and,  while  making  their  attempt  would  dis- 
charge the  deadly  weapons  at  one  who  was 
talcing  no  part  in  the  efforts  made  by  an 
employe  to  prevent  such  escape.  If  an  ex- 
tremely prudent  employ^  would  have  fore- 
seen that  this  would  have  probably  happen- 
ed, then  it  was  the  duty  of  the  employes  on 
the  train  to  take  all  reasonable  precautions 
to  prevent  such  an  occurrence,  and  it  would 
have  been  their  duty  to  search  the  tramps 
to  see  If  they  were  armed,  and  to  have  se- 
curely bound  them.  If  there  was  nothing 
In  the  circumstances  under  which  the  tramps 
were  arrested,  or  In  their  manner  when 
brought  Into  tbe  train,  to  cause  an  extremely 
prudent  person  to  apprehend  that  they  were 
dangerous  characters,  and  would  probably 
resort  to  violence  In  order  to  escape  from 
the  train,  and  nothing  to  Indicate  to  such  a 
person  that  they  were  probably  armed  with 
deadly  weapons,  then  a  failure  to  search  the 
persons  of  the  tramps,  and  to  securely  bind 
them,  would  not  be  such  negligence  on  the 
part  of  the  employes  In  charge  of  the  train 
as  to  render  tbe  company  liable  to  the  plain- 
tiff. There  is  nothing  alleged  in  tbe  petition 
as  to  the  character  of  these  tramps.  It  does 
not  appear  whether  they  were  known  or  un- 
known to  the  employes  in  charge  of  the 
train.  There  Is  nothing  in  the  allegations 
showing  that  the  employes  should,  on  ac- 
count of  their  knowledge  or  past  experience, 
as  extremely  prudent  persons,   have   known 
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or  apprehended  that  tramps  engaged  in  steal- 
ing a  ride  upon  the  train  at  the  place  where, 
and  the  circumstances  under  which,  these 
were  discovered,  were  probably  dangerous 
characters,  and  their  presence  a  menace  to 
passengers  and  others  to  whom  the  railway 
company  owed  the  duty  of  protection.  The 
allegations  are  simply  that  the  persons  were 
negroes,  that  they  were  tramps,  and  that 
they  were  engaged  in  stealing  a  ride  upon 
the  train.  Is  even  an  extremely  prudent 
person  bound  to  presume  that  a  negro  tramp 
stealing  a  ride  upon  a  train  is  such  a  dan- 
gerous person  that  he  should  not  be  per- 
mitted to  stay  upon  the  train  unsearched 
and  unbound?  Simply  because  a  person  is 
a  negro,  he  is  not  to  be  necessarily  deemed 
dangerous.  On  the  contrary,  experience  has 
demonstrated  that  as  a  rule  negroes  are  not 
dangerous  persons.  Is  a  tramp  necessarily 
a  dangerous  i>erson?  The  word  "tramp"  in- 
dicates "a  ifoot  traveler;  a  tramper;  often 
used  in  a  bad  sense  for  a  vagrant,  or  wan- 
dering vagabond."  Webst.  Int  Diet  It  Is 
defined  by  the  Standard  Dictionary  to  be 
"an  idle  wanderer;  itinerant  beggar;  va- 
grant; vagabond."  Because  a  man  is  a 
tramp,  he  is  not  necessarily  dangerous.  The 
idea  conveyed  to  th^  mind  by  the  word  is 
that  simply  of  an  idle,  worthless  fellow  who 
wanders  about  the  country  seeking  to  secure 
a  living  without  toil.  Simply  because  these 
men  were  negro  tramps,  it  was  not  to  be 
Inferred,  even  by  an  extremely  prudent  per- 
son, that  they  were  characters  so  dangerous 
as  to  make  it  altogether  unsafe  for  any  per- 
son to  be  lodged  in  the  same  car  with  them. 
But  It  Is  said  that  these  negro  tramps  were 
violating  the  law.  This  is  true.  To  steal  a 
ride  upon  a  train  is  a  crime  In  this  state, 
bat  it  is  only  a  misdemeanor.  While  it  may 
be  that  even  an  ordinarily  prudent  person 
would  have  reason  to  apprehend  that  negro 
tramps  under  arrest  for  a  misdemeatior 
would  escape,  If  afforded  a  reasonable  op- 
portunity, still  an  extremely  careful  person 
could  not  reasonably  apprehend  that  in  mak- 
ing such  an  attempt  they  would,  in  order  to 
effectuate  it,  make  a  mivderous  assault  with 
a  deadly  weapon  either  upon  one  who  made 
an  effort  to  thwart  this  attempt,  or  upon 
another  yrho  was  taking  no  part  In  such 
effort.  It  is  true  that  the  petition  alleges  in 
general  terms  that  the  defendant  was  guilty 
of  negligence,  but  it  also  sets  forth  what  is 
claimed  by  the  pleader  to  be  the  act  of 
negligence,  and  the  only  act  of  negligence 
alleged  is  the  failure  of  the  company's  serv- 
ants to  search  the  tramps  for  weapons,  and 
to  securely  bind  them,  or  place  a  guard  over 
them.  The  conclusion  of  the  pleader  that 
this  is  negligence  does  not  prevent  the  court 
from  passing  upon  the  question  as  to  wheth- 
er the  facts  alleged  show  the  company  to 
have  been  negligent.  There  is  nothing  in 
the  allegations  of  the  petition  from  which  ft 
appears  that  the  employes  in  charge  of  the 
train,  in  the  exercise  of  that  high  degree  of 


care  which  the  railway  company  oweB  to 
the  plaintiff  to  protect  him  from  injury  at 
the  hands  of  those  who  might  be  upon  Its 
train,  with  its  consent  or  with  its  knowl- 
edge, could  and  Should  have  foreseen  that 
the  two  negro  tramps  would,  after  having, 
been  arrested  and  brought  Into  the  train, 
attempt  to  escape,  and  in  so  doing  commit 
a  murderous  assault  upon  those  endeavoring 
to  prevent  the  escape,  or  upon  others  who 
were  taking  no  part  in  such  efforts.  The 
petition  fails  to  set  forth  a  cause  of  action, 
and  should  have  been  dismissed  on  demtur- 
rer.  The  Judgment  overruling  the  demurrer 
will  therefore  be  reversed. 

In  reference  to  the  exception  of  the  plain- 
tiff that  the  court  erred  in  granting  a  non- 
suit, as  it  appeared  that  the  evidence  sup- 
ported the  averments  of  the  petition  sub- 
stantially as  laid,  the  court  should  not  have 
granted  a  nonsuit  See  Flewellen  v.  Flewel- 
len,  114  Ga.  403,  40  S.  B.  801,  and  cases 
cited;  Fleming  v.  Roberts,  114  Ga.  684,  40 
S.  B.  792.  But  as  the  conclusion  Is  how 
reached  that  the  petition  should  have  been 
dismissed  on  demurrer,  while  the  Judgment 
granting  the  nonsuit  will  be  reversed,  direc- 
tion will  be  given  that  the  effect  of  this 
reversal  shall  not  be  to  reinstate  the  case, 
which  will  have  been  dismlBsed  when  the 
Judgment  of  this  court  reversing  the  Judg- 
ment overruling  the  demurrer  shall  have 
been  entered  In  the  court  below. 

Judgment  In  one  case  reversed;  the  other, 
reversed  with  direction.  All  the  Justtces  con- 
curring, except  LEWIS,  J,  absent  on  ac- 
count of  sickness. 


ATLANTA  RY.   &  POWER  CO.   r.   BEN- 
NETT. 
(Supreme   Court  of  Georgia.     July  18,   1902.) 

INJURY  TO  BMPLOTft-ACTION  FOB  DAMAGES 
—INSTRUCTIONS. 

1.  The  instrnctioua  to  the  jury,  of  which 
complaint  is  made  by  the  defendant  company  in 
its  motion  for  a  new  trial,  were  not  for 
any  of  the  reaeions  therein  assigned,  open  to 
criticism;  and  the  evidence,  though  conflict- 
ing, fully  warranted  a  finding  in  favor  of  the 
plamtiff. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  B.  B.  J.  Bennett  against  the  At- 
lanta Railway  &  Power  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Payne  &  Tye,  for  plaintiff  in  error.  Ar- 
nold &  Arnold,  for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  (or  damages 
was  brought  by  Bennett  against  the  Atlanta 
Railway  &  Power  Company. 

His  petition  made  a  case  substantially  as 
follows:  He  was  an  employ^  of  the  com- 
pany in  the  capacity  of  motorman.  On  the 
4th  of  October,  1900,  while  engaged  in  nm- 
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ning  one  of  Its  electric  can,  It  became  neces- 
sary for  him  to  absent  himself  therefrom  In 
order  to  attend  to  a  call  of  nature.  He  left 
the  car  in  charge  of  the  conductor,  by  whose 
direction  another  motorman  of  the  company, 
who  happened  to  be  riding  upon  this  particu- 
lar car,  ran  It  to  the  end  of  the  line,  and 
brought  it  bacic  to  the  street  at  which  the 
plaintiff  had  left  It  As  the  car  approached 
the  point  where  he  was  awaiting  Ita  return, 
the  conductor  and  this  motorman  saw  him 
coming  towards  the  track  for  the  purpose  of 
boarding  the  car  and  resuming  the  discharge 
of  his  duties.  The  car  was  "slowed  up"  to 
a  perfectly  safe  rate  of  speed  to  enable  the 
plaintiff  to  get  uiwn  the  same,  and  he  under- 
tooli  to  do  so  by  stepping  upon  the  "running 
board,"  and  grasping  an  upright  post  at  the 
iront  of  the  car;  but,  just  as  he  was  in  the 
act  of  so  doing,  the  motorman  In  charge  "neg- 
ligently and  carelessly  put  on  the  full  cur- 
rent of  electricity,  which  caused  the  car  to 
bound,  and  Jump  forward  very  ylolently,  and 
plaintiff  was  thrown  from  his  position  up<Hi 
the  mnnbig  board  towards  the  front  of  the 
car,  and  rolled  and  fell  partly  on  the  track, 
but  was  partly  thrown  from  the  track  by 
tbe  fender  of  the  car,  which  rolled  him 
around,  and  enabled  the  front  wheels  to  pass 
him.  The  motorman  in  the  meantime  had 
shut  the  current  off,  and  applied  his  brakes, 
and  the  car  was  continuing  to  move,  but 
slowing  up  in  its  forward  motion,  when  the 
back  wheels  of  tbe  car  reached  plaintiff,  and 
in  plaintiff's  having  been  thrown  around  by 
the  fender,  and  in  his  struggling  to  escape, 
his  legs  were  caught  by  tbe  back  wheels  and 
trucks  and  the  apparatus  which  surround  the 
same,  and  the  car  began  to  drag  him.  If  the 
car  bad  been  stopped  at  this  point,  the  plain- 
tiff would  still  have  been  saved  from  the  loss 
of  his  legs,  but  at  this  point  the  motorman, 
Instead  of  continuing  his  hold  on  the  brake, 
negligently  and  carelessly  loosed  'the  brake, 
and,  tbe  grade  being  descending,  tbe  car  start- 
ed violently  forward  when  the  brake  was 
loosed,  and  ran  over  plaintiff's  legs,  cutting 
off  entirely  the  right  leg  Just  below  the  knee, 
and  mashing  and  mining  for  life  the  left 
leg."  There  was  a  verdict  for  tbe  plaintiff, 
and  die  defendant  company  is  here  excepting 
to  a  judgment  overruling  its  motion  for  a 
new  trial.  This  motion  Is  based  upon  alleged 
errors  In  charging  the  Jury,  and  upon  the  gen- 
eral grounds  that  the  verdict  was  contrary 
to  law  and  to  the  evidence. 

One  of  the  charges  complained  of  was  as 
foUowa:  "The  court  charges  you  that  If  you 
believe  the  car  was  suddenly  Jerked  through 
negligence  of  the  motorman,  and  by  the  Jerk 
[tue  plaintiff]  was  thrown  off,  or  Jerked  so  as 
to  lose  his  balance,  and  the  injury  was  caus- 
ed thereby,  plaintiff  would  be  entitled  to  re- 
cover, provided  he  could  not  have  avoided  the 
consequences  to  himself  of  defendant's  negli- 
gence." The  objections  urged  against  this 
charge  are:  (1),  That  It  contained  an  expression 
of  opinion  by  the  conrt  to  tbe  effect  that  the  act 


specified  was  "In  law  negligence  per  se";  and 
(2)  that  it  failed  to  embrace  an  instruction 
that  the  plaintiff  was  not  entitled  to  recover 
if,  by  the  exercise  of  ordinary  care,  he  could 
have  avoided  the  consequences  of  the  defend- 
ant's negligence.  We  do  not  think  the  charge 
is  open  to  either  of  these  criticisms.  Ihe 
court  did  not  instruct  the  Jury  that  any  par- 
ticular act  or  acts  would  amount  to  negli- 
gence, but  simply  informed  them  that  if, 
"through  the  negUgence  of  the  motorman," 
the  car  was  suddenly  Jerked  forward  so  as  to 
injure  the  plaintiff,  he  would  be  entitled  to 
recover,  "provided  he  could  not  have  avoided 
the  consequences  to  himself  of  defendant's 
negligence."  The  qualification  embraced  ta 
the  words  last  quoted  was  really  stronger 
against  the  plaintiff  than  was  warranted,  for 
it  amounted  to  an  Instruction  tbat  the  plain- 
tiff could  not  recover  if,  in  any  way  or  b^ 
any  means  whatever,  he  could  have  avoided 
the  consequences  of  the  defendant's  negli- 
gence, whereas  the  true  rule  of  law  is  that  he 
was  bound  to  exercise  only  ordinary  care  and 
prudence. 

One  of  the  printed  rules  of  the  company  In- 
troduced in  evidence  provided  tbat:  "No  per- 
son will  be  permitted  to  run  the  motor  for 
any  motorman  upon  any  part  of  any  route, 
without  special  permission  being  first  obtain- 
ed from  the  starter  or  superintendent  Sttiould 
necessity  require  a  motorman  to  leave  a  car 
upon  any  part  of  any  route,  he  must  take  tBe 
controlling  and  reversing  switch  handles,  and 
leave  the  car  in  charge  of  the  conductor." 
The  superintendent  of  the  company  testified 
tbat  its  printed  rules.  Including  tbat  Just 
quoted,  were  promulgated  by  himself,  and 
that  this  iMirticular  rule  had  been  modified  by 
him  before  the  occurrence  under  investiga- 
tion took  place.  His  precise  testimony  in  re- 
gard to  this  matter  was:  "These  rules  were 
issued  under  my  authority.  I  made  them, 
and  am  responsible  for  those  rules.  It  is  my 
promulgation  to  these  men.  In  a  case  of  ne- 
cessity, they  have  been  so  modified  as  to  al- 
low them  to  leave  the  car  with  the  conductor. 
There  is  no  rule  covering  that  but  I  have 
modified  the  practice.  On  the  question.  In  a 
case  of  necessity,  to  allow  the  motorman  to 
leave  the  car  in  charge  of  the  conductor,  I 
bad  that  modification  at  this  time.  If  a  man 
is  called  off  by  any  call  of  necessity,  under 
[my]  modification  of  the  practice,  he  could 
leave  tbe  car  and  its  motive  power  with  the 
conductor,  controller  and  all."  In  charging 
upon  this  branch  of  the  case,  the  court  In- 
structed the  Jury  as  follows:  "If  you  believe 
that  the  Atlanta  Railway  &  Power  Company 
had  a  rule  of  the  company,  and  that  rule  wSs 
promulgated  to  Bennett,  that  no  motorman 
shall  leave  his  car  in  the  hands  of  another 
motorman  or  another  person  without  the  con- 
sent of  the  superintendent  or  starter,  and 
that  Bennett  did  leave  his  car  In  the  hands 
of  another  motorman  without  the  consent  of 
the  superintendent  or  starter,  and  he  after- 
wards was  hurt  while  attempting  to  board  the 
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car  wbUe  it  waa  controlled  by  said  motor- 
man,  be  cannot  recover,  and  you  should  find 
ng^ainst  Bennett,  and  for  the  Atlanta  Railway 
&  Power  Oompany.  If  you  find  that  Bennett 
wished  to  get  from  his  car  to  attend  a  call 
of  nature,  and  was  allowed  to  do  so  by  the 
express  consent  of  the  conductor,  then  this 
rule  would  not  apply."  The  errors  assigned 
upon  this  charge  are:  (1)  That  it  did  not 
correctly  state  the  rule  of  the  company  re- 
lied on  as  a  defense;  and  (2)  that  the  ef- 
fect of  the  last  sentence  of  this  charge  was 
to  abrogate  the  rule,  and  malce  the  same  non- 
effective, Irrespective  of  the  question  whether 
or  not  the  company  bad,  by  acquiescence  in 
the  frequent  practice  of  violating  it,  "so  treat- 
ed the  rule  aa  to  make  It  not  binding."  The 
fli-st  of  these  exceptions  Is  obviously  not  well 
taken,  for  the  court  did  accurately  state  to 
the  jury  the  substance  of  the  rule  just  men- 
tioned. Nor  Is  there  any  merit  in  the  second 
objection  relied  on.  Indeed,  the  language 
used  by  the  Judge  in  that  portion  of  his 
charge  to  which  this  exception  relates  worked 
a  hardship  upon  the  plaintiff;  for,  accordhig 
to  the  undisputed  testimony  of  the  superin- 
tendent of  the  company,  the  plaintiff  had  a 
right,  under  the  rule  as  modified,  to  leave  the 
car  for  a  necessary  purpose,  without  taking 
with  liim  the  "controlling  and  reversing 
switch  handles,"  whether  the  conductor  as- 
sented thereto  or  not.  That  Is  to  say,  "the 
express  consent  of  the  conductor"  was  not, 
as  his  honor  below  instructed  the  jury,  neces- 
sary in  order  to  Justify  the  plaintiff  in  leaving 
the  car,  as  he  did.  In  charge  of  the  conductor, 
—"controller  and  all." 

With  regard  to  the  general  grounds  of  the 
motion,  it  is  only  necessary  to  say  that  there 
was  ample  evidence  to  support  the  verdict. 
There  was.  It  Is  true,  much  conflict  in  the 
testimony  as  to  material  Issues;  but  giving 
full  credit  to  the  testimony  of  the  plaintiff 
himself,  which  it  was  the  right  of  the  Jury 
to  do,  they  were  authorized  to  find  that  he, 
while  In  the  exercise  of  proper  care,  was  in- 
jured in  the  manner  set  forth  In  his  petition. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


TRAMMBLIi  et  al.  t.  INMAN. 
(Supreme  Court  of  Georgia.     July  18,   1902.) 

TRUST  DEED— VALIDITY— MARRIED  WOMAN 

AS  BENEFICIARY— MARRIAGE 

SETTLEMENT. 

1.  Prior  to  the  adoption  of  the  Code,  a  con- 
veyance of  land  by  A.  to  B.,  trustee  for  C, 
and  to  the  heirs  and  assigns  of  B.,  for  the  use, 
benefit,  and  behoof  in  fee  simple  of  B.  and  his 
heirs  and  assigns,  without  otherwise  expressing 
any  use  or  trust  or  remainder,  and  without  ref- 
trence  to  any  previous  or  other  instrumeut  cre- 
atiug  a  trust  in  favor  of  C,  did  not  create  B. 
trustee  for  C,  or  give  the  latter  any  Interest 
in  the  property  conveyed,  either  under  its  own 
terms  or  nnder  a  previously  executed  instru- 
ment between  C.  and  D.,  constituting  B.  trustee 
for  C. 


2.  Bven  if  such  deed  did  create  a  trust,  C. 
haviug  been  a  married  woman  at  the  time  of 
its  execution,  and  having  lived  long  after  the 
act  of  IfMiG,  the  trust  became  executed,  and 
her  children  could  not  recover  the  land  in 
ejectment  as  purcliasers  or  remaindermen  un- 
der the  deed. 

li.  A  marriage  settlement  entered  into  be- 
tween C.  and  D.,  wherein  C.  conveyed  to  B., 
as  trustee  for  certaiu  purposes,  aii  her  rights, 
interests,  and  expectancy  in  tlie  estate  of  her 
deceased  husband  and  iu  the  estate  of  her  de- 
ceased father,  and  also  her  interest  in  and  to 
the  property  of  any  other  person  by  virtue 
of  any  gift,  devise,  or  conveyance  of  any  kind 
whatsoever  made  to  her,  or  to  which  she  might 
at  any  time  thereafter  be  entitled  by  law,  was, 
as  to  this  latter  clause,  ineffectual  to  convey 
any  rights,  as  it  was  an  attempt  to  convey  a 
mere  naked  possibility  without  any  present  in- 
terest. 

4.  There  was  no  error  in  excluding  from  evi- 
dence the  application  of  the  trustee  for  leave 
to  sell,  as  part  of  the  trust  estate,  the  land  con- 
veyed by  the  deed  above  mentioned. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Bullion  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  John  Trammell  and  others 
against  S.  M.  Inman.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    AflSrmed. 

King  &  Spalding  and  Ulysses  Lewis,  for 
plaintiffs  In  error.  John  L.  Hopkins  &  Sons 
and  Gray,  Brown  &  Randolph,  for  defendant 
in  error. 

SIMMONS,  G.  J.  The  cbUdren  of  Mrs.  La- 
dnda  A.  Trammell  brought  an  action  of  eject- 
ment against  Inman.  They  claimed  title  aa 
purchasers  or  remaindermen  under  a  mar- 
riage settlement  entered  Into  between  their 
mother  and  fitther  in  1816.  That  marriage 
settlement  constituted  Dickerson  H.  Walker 
trustee  of  the  mother,  and  in  it  she  conveyed 
to  him  all  her  right,  title,  and  Interest  in 
the  estate  of  her  deceased  husband  and  in 
the  estate  of  her  deceased  father,  with  re- 
mainder after  her  death  to  her  children.  If 
any  should  be  living.  These  plaintiffs  are 
the  only  children  or  descendants  of  children 
surviving  her.  The  marriage  settlement,  aft- 
er conveying  the  interests  above  mentioned, 
also  undertook  to  convey  "the  Interest  which 
the  said  Luclnda  A.  may  now  have  or  at  any 
future  time  acquire  *  •  •  in  and  to  the 
property  of  any  other  person  or  persons  by 
virtue  of  any  gift,  devise,  cr  conveyance  of 
any  kind  whatsoever  made  to  the  said  Ln- 
cinda  A.,  or  which  she  may  at  any  time  here- 
after be  entitled  to  by  law."  This  marriage 
settlement  was  introduced  in  evidence  as 
part  of  the  plaintiffs'  title.  Plaintiffs  also 
introduced  a  grant  of  this  land  from  the  state 
and  a  chain  of  deeds  from  the  grantee  to 
Jones.  They  also  introduced  a  deed  from 
Jones  to  Walker.  This  deed  conveyed  to 
"Dickerson  H.  Walker,  trustee  of  Mrs.  Lu- 
clnda A.  Trammell,"  "his  heirs  and  assigns," 
the  land  in  dispute;  "to  have  and  to  hold 
unto  him,  the  said  Dickerson  H.  Walker, 
trustee  as  aforesaid,  his  heirs  and  assiguK, 
•  •  •  to  his  and  their  own  proper  use,  ben- 
efit, and  bebr.of.  forever,  in  fee  simple."    It 

Digitized  by  VjOOQIC 


Ga.) 


TRAMMELL  ▼.  INMAN. 


247 


cloeed  with  a  warranty  to  "the  said  Dicker- 
eon  H.  Walker,  tnutee  as  aforesaid,  bis  heirs 
and  assigns."  The  plaintiffs  also  offered  In 
erldence  an  application  of  Walker,  as  trus- 
tee, praying  for  leave  to  sell  this  land,  in 
which  application  Mrs.  Trammell  Joined,  and 
an  order  granted  by  the  superior  court  allow- 
ing the  trustee  to  sell.  Upon  objection  of  the 
defendant,  this  evidence  was  excluded.  The 
plaintiffs  closed  their  case,  and  the  court, 
upon  motion  of  the  defendant,  granted  a 
nonsuit.    The  plaintiffs  excepted. 

1.  After  a  careful  consideration  of  the  rec- 
ord and  of  the  able  and  exhaustive  briefs  of 
learned  counsel  on  both  sides,  we  have  come 
to  the  conclusion  that  the  court  did  right  in 
granting  a  nonsuit  Plaintiffs  predicated 
their  right  to  recover  upon  the  marriage  set- 
tlement and  the  deed  from  Jones  to  Walker, 
the  trustee  of  their  mother  under  the  mar- 
riage settlement.  They  claimed  as  purchas- 
ers or  remaindermen  under  the  marriage  set- 
tlement, and  that  the  deed  from  Jones  made 
the  land  conveyed  a  part  of  the  trust  estate 
which  was  controlled  by  the  terms  of  the 
settlement;  that,  Inasmncfa  as  Walker  was 
appointed  and  designated  in  the  marriage 
settlement  trustee  of  all  the  property  of  their 
mother,  and  as  the  deed  from  Jones  was  to 
Walker  as  her  trustee,  the  deed  adopted  the 
terms  of  the  settlement,  and  made  plaintiffs 
the  remaindermen  of  this  land,  as  well  as 
of  the  land  directly  conveyed  by  the  mar- 
riage settlement  We  do  not  agree  with 
them  in  these  contentions.  It  will  be  seen 
that  the  deed  from  Jones 'merely  styled  Walk- 
er "trustee  of  Mrs.  Lucinda  A.  Trammell." 
The  deed  created  no  use  for  the  benefit  of 
Mrs.  Trammell.  nor  were  there  any  ezpres- 
slmis  of  trust,  or  any  limitation  over  to  the 
children,  or  to  any  one  else.  Nor  did  the  deed 
refer  to  the  marriage  settlement,  or  to  any 
other  paper  creating  Walker  trustee  for  Mrs. 
TrammelL  On  its  face  it  appears  to  have 
been  a  regular  deed  of  bargain  and  sale, 
placing  the  title  in  Walker,  his  heirs  and 
assigns.  The  habendum  clause  was  to  Walk- 
er, "trustee  as  aforesaid,"  his  heirs  and  as- 
signs, to  his  and  theh:  own  proper  use,  bene- 
fit and  behoof,  forever,  in  fee  simple,  and 
the  warranty  was  to  Walker,  trustee,  his 
heirs  and  assigns.  This  deed,  having  been 
made  prior  to  the  adoption  of  the  first  Code 
of  this  state,  did  not  create  a  trust  for  Mrs. 
Trammell,  but  put  the  title  In  Walker  as  an 
individual,  the  words  "trustee  of  Mrs.  Lucin- 
da A.  Trammell"  being  merely  descriptio  per- 
soiue.  The  deed  so  made  did  not  create  In 
Mrs.  Trammell  a  separate  estate.  Logan  v. 
Goodall,  42  Oa.  96.  But  It  is  contended  tbat 
inasmuch  as  Walker  had  been  made,  by  the 
marriage  settlement,  trustee  for  Mrs.  Tram- 
mell as  to  all  of  the  property  conveyed  by 
tbat  settlemoit  and  such  property  as  she 
might  acquire,  the  reference  In  the  Jones 
deed  to  Walker  as  trustee  affected  the  con- 
veyance with  the  terms  of  the  settlement 
Had  the  Jones  deed  mentioned  the  terms  of 


the  marriage  settlement,  or  that  Walker  had 
been  appointed  trustee  for  all  the  prop^ty 
which  Mrs.  Trammell  bad  or  might  acquire, 
perhaps  this  contention  would  have  been  cor- 
rect But  the  deed  does  not  in  the  remotest 
manner  refer  to  the  marriage  settlement  or 
any  other  writing  by  which  Walker  had  been 
made  trustee.  There  is  no  intimation  that  he 
is  her  trustee,  save  by  the  description  of  him 
as  such.  £>ven  if  the  deed  had  mentioned  the 
appointment  of  Walker  as  trustee  under  the 
marriage  settlement,  this  property  was  not 
owned  by  Mrs.  Trammell  at  the  time  the  set- 
tlement was  made,  nor  had  she  any  interest 
In  it  rt  was  acquired  thereafter.  Some  au- 
thorities hold  in  such  a  case  that  It  would  be 
necessary  for  Mrs.  Trammell  and  her  hus- 
band to  have  taken  some  active  step  in  order 
to  place  the  land  conveyed  In  the  Jones  deed 
under  the  marriage  settlement  Of  course, 
a  recital  In  the  Jones  deed  that  the  land 
should  be  held  under  the  terms  of  the  mar- 
riage settlement  would  have  been  all-suffl- 
clent,  but  there  was  no  such  recital.  In  fact, 
there  was  no  allusion  to  the  marriage  set- 
tlement, and  we  think  the  proper  rule  is  to 
construe  the  deed  according  to  its  own  terms. 
See  Clarke  v.  Land  Co.,  113  Oa.  21,  88  S. 
E.  823  (6). 

2.  Conceding,  for  the  sake  of  the  argu- 
ment that  a  trust  was  created  by  the  deed 
from  Jones,  then  it  was  nothing  more  than 
a  naked  trust.  As  before  remarked,  no  use 
was  set  out  in  the  deed,  nor  was  there  any 
limitation  over.  The  record  discloses  that 
Mrs.  Trammell  lived  until  the  year  1898. 
The  married  woman's  act  was  passed  in 
1866.  Mrs.  Trammell  was  in  life  after  the 
passage  of  that  act  and  the  trust  if  one 
had  been  created,  became  executed,  and 
the  title  vested  in  her.  That  this  is  true 
is  established  by  numerous  decisions  of  this 
court  See  Brantley  v.  Porter,  111  Ga.  886, 
36  S.  B.  970,  and  cases  cited.  If  this  was 
true,  then  the  title,  so  far  as  appears  from 
this  record,  remained  In  Mrs.  Trammell  un- 
til she  died.  These  plaintiffs  do  not  sue  as 
her.  heirs  at  law,  but  claim  title  as  purchas- 
ers under  the  marriage  settlement  and  deed, 
and  cannot  recover  at  all  unless  they  recover 
in  the  capacity  In  which  they  sue. 

3.  There  is  another  reason,  in  our  opinion, 
for  sustaining  the  judgment  of  the  court 
below.  That  i>art  of  the  marriage  articles 
in  which  Mrs.  Trammell  undertook  to  con- 
vey to  a  trustee  such  interest  as  she  might 
thereafter  acqnlre  in  the  property  of  any 
other  person  by  virtue  of  any  conveyance 
or  by  law  was  invalid  and  ineffectual.  She 
undertook  to  convey  property  which  she  did 
not  possess,  or  have  any  expectation  of  pos- 
sessing, and  in  which  she  had  no  present  in- 
terest whatever.  It  was  no  more  than  a 
mere  chance.  Some  one  might  give  her 
property  other  than  that  mentioned  express- 
ly, or  she  might  inherit  such  property,  or 
She  might  purchase  property,  and  in  each 
case  It  would  come  within  the  broad  terms 
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of  this  settlement  This  part  of  the  settle- 
ment was  an  attempt  to  dispose  of  a  bare 
naked  possibility,  which.  In  this  state,  is 
not  the  subject  of  grant  or  sale.  ▲  son  can- 
not, In  law,  convey  to  another  such  prop- 
erty as  he  may  Inherit  from  his  father,  who 
Is  In  life  at  the  time  of  the  conveyance;  and 
yet  to  do  so  would  be  to  convey  an  Interest 
less  remote  than  that  sought  to  be  disposed 
of  by  the  marriage  settlement  In  the  present 
case.  Counsel  for  the  plaintiffs  in  error 
base  part  of  their  argument  on  the  assnmp- 
tlon  that  this  land  was  purchased  by  Walker 
with  part  of  the  money  of  the  trust  estate 
created  by  the  marriage  settlement;  in  other 
words,  that  Walker,  the  trustee,  used  trust 
money  to  pay  Jones  for  the  land.  We  have 
carefully  read  the  record,  and  find  therein 
no  authority  for  such  a  position.  There  Is 
nothing  to  indicate  that  any  money  of  the 
trust  estate  went  into  the  land.  For  the  rea- 
sons above  given,  we  think  the  plaintifEs 
failed  to  show  title  In  themselves  to  the 
tract  of  land  In  dispute,  and  that  the  trial 
Judge  did  not  err  In  granting  a  nonsuit 

4.  The  only  remaining  question  Is  as  to 
whether  the  judge  erred  In  excluding  the 
evidence  referred  to  In  the  statement  of 
facts.  This  was  the  record  of  an  applica- 
tion by  Walker,  as  trustee,  to  the  superior 
court  of  De  Kalb  county,  for  leave  to  sell 
this  land.  The  application  states  that  the 
trustee  had  authority,  under  the  marriage 
settlement  to  sell  or  dispose  of  any  prop- 
erty belonging  to  the  trust  estate  with  Mrs. 
Trammell's  consent  The  record  also  show- 
ed that  Mrs.  Trammell  consented  to  the 
sale,  and  that  the  judge  of  the  superior 
court  granted  an  order  permitting  it  -This 
leave  was  to  sell  the  land  to  a  named  per- 
son, who  appears  to  be  the  person  under 
whom  Inman  claims.  Upon  objection  by  the 
defendant,  this  evidence  was  excluded.  The 
bill  of  exceptions  complains  of  this  ruling. 
In  our  opinion,  this  ruling  was  not  hurtful 
to  the  plaintiffs.  We  presume  It  was  offer- 
ed for  the  purpose  of  showing  that  the  trus- 
tee recognized  this  property  as  coming  un- 
der the  terms  of  the  marriage  settlement  and 
being  controlled  thereby.  Even  had  it 
shown  this,  plaintiffs  would  have  been  in  no 
better  position  because  of  Its  admission.  If 
the  Carriage  articles  empowered  the  trus- 
tee to  sell  and  dispose  of  any  property  be- 
longing to  the  trust  estate,  by  and  with  the 
consent  of  Mrs.  Trammell,  and  the  trustee, 
with  her  consent  applied  for  leave  to  sell, 
and  this  leave  was  granted,  and  the  land  so 
sold,  this  was  sufficient  to  convey  the  title 
out  of  the  trust  estate  into  the  purchaser. 
Headen  v.  Quillian,  92  Ga.  220,  18  S.  £}. 
543.  If  the  land  was  not  sold  under  the 
order,  then  the  record  was  inadmissible  as 
against  Inman,  who  was  in  no  way  a  party 
thereto  or  connected  therewith. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


DAUGHTBT  t.  STATB. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

CITY  COURT-CREATION— VALIDITY— 
JURISDICTION. 

1.  The  court  created  by  the  act  of  November 
21,  1901  (Acts  1901,  p.  201),  as  the  "city  court 
of  Wa.rnesboro,"  is,  so  far  as  ail  of  the  objec- 
tions urged  to  it  in  the  present  case  are  con- 
cerned, a  valid,  statutory  court,  and  had  juris- 
diction to  try  the  accused  upon  an  accusation 
charging  him  with  the  comnussloa  of  a  misde- 
meanor. 

(Syllabus  by  the  Court) 

Error  from  superior  coort,  Burke  county; 
E.  L.  Brlnson,  Judge. 

Abe  Daughtry  was  convicted  of  misde- 
meanor, and  brought  certiorari.  From  a 
judgment  overruling  the  writ  defendant 
brings  error.    Affirmed. 

Wm.  H.  Davis  and  Johnston  A;  Fnllbrigbt 
for  plaintiff  In  wror.  J.  S.  Reynolds,  SoL 
Oea,  and  B.  P.  Jones,  toe  the  Stateu 

COBB,  J.  Daughtry  was  arraigned  In  the 
city  court  of  Waynesboro,  charged  with  the 
commission  of  a  misdemeanM'.  He  objected 
to  being  tried  until  he  had  been  Indicted  by 
the  grand  jury  of  Burke  county.  The  ooort 
overruled  this  objection,  and  compelled  him 
to  go  to  trial.  Before  pleading  to  the  merits, 
he  objected  to  being  tried  at  all  in  the  city 
court  of  Waynesboro,  for  the  reason  that  that 
court  was  not  established  pursuant  to  law, 
inglng  as  grounds  of  objection  various  rea- 
sons, which  will  hereafter  be  referred  to. 
The  court  overruled  these  objections.  The 
accused  then  entered  a  plea  of  not  guilty,  and 
the  trial  resulted  In  his  conviction.  A  mo- 
tion in  arrest  of  judgment  was  made  nimn 
the  same  grounds  as  those  set  ftxtb  In  the  ob- 
jections entered  by  the  accused  befwe  plead- 
ing to  the  merits.  This  motion  was  over- 
ruled. The  case  was  carried  by  certiorari  to 
the  superior  court,  and  at  the  hearing  the 
certiorari  waa  overruled.  To  this  judgment 
the  accused  excepted. 

The  act  establishing  the  city  court  of 
Waynesboro  provides  that  persons  arraigned 
in  that  court  charged  with  a  violation  of  the 
criminal  laws  of  this  state,  "shall  not  have 
the  right  to  demand  an  Indictment  by  the 
grand  jury  of  the  county  of  Burke."  Acts 
1901,  p.  201.  There  Is  nothing  In  the  constl- 
tntloQ  of  this  state  or  of  the  United  States 
which  guaranties  to  a  person  charged  with  a 
misdemeanor  the  right  to  demand  an  Indict- 
ment by  the  grand  Jury.  Gordon  y.  States 
102  Oa.  673,  29  S.  B.  444;  Welbome  r.  Don- 
aldson, 115  Oa.  S63,  41  8.  E.  999.  It  was, 
therefore,  competent  for  the  general  assem- 
bly, in  creatlnig  the  city  court  of  Waynes- 
boro, to  provide  that  persons  arraigned  in 
that  court  for  misdemeanor  offenses  should 
not  have  the  right  to  demand  an  indictment 
by  the  grand  jury  of  Burke  county. 

We  will  now  deal  with  the  various  objec- 
tions urged  to  the  legality  of  the  act  estab- 
lishing the  city  court  of  Wayneaborok    It  Is 
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contenile<)  that  the  act  la  imcongtitntlonal,  for 
tbe  reason  tbat  It  la  a  special  law,  and  that 
at  the  time  of  Its  enactment  there  was  a  gen- 
eral law  of  force  in  this  state  providing  how 
city  conrta  In  counties  having  a  population  of 
10,000  or  more  should  be  created,  and  the 
powers  and  jurisdiction  of  such  courts  when 
established;  the  general  law  referred  to  being 
that  embraced  in  Civ.  Code,  S  4270  et  seq. 
The  act  creating  the  city  court  of  Waynes- 
boro la  said  to  be  in  conflict  with  this  genr 
eral  law,  for  the  reason  tiiat  at  the  time  of 
the  passage  of  such  special  law  the  county 
of  Burke  hod  a  population  exceeding  10,000. 
It  was  held  in  Thomas  v.  Austin,  108  Ga.  701, 
80  8.  E.  627,  that  the  law  embodied  In  the 
sections  of  the  CSode  above  referred  to  was 
not  such  a  general  law  as  to  prevent  the  gen- 
eral assembly  from  establishing  by  special 
act  a  dty  court  in  one  of  the  counties  of  this 
state.  Another  ground  of  objection  to  the 
act  was  that  the  same  provided  that  all  cases 
■boDld  be  tried  by  a  jury  of  6,  by  striking 
from  a  panel  of  12,  when  the  constitution 
provides  that  all  cases  in  city  courts  shall  be 
tried  by  juries  of  not  less  than  12.  The  gen- 
eral assembly  has  no  power  to  create  a  city 
court,  within  the  meaning  of  that  term  as  it 
is  used  in  the  constitution,  and  provide  that 
cases  tried  therein  shall  be  tried  by  juries  of 
less  than  12  jurors;  bat  It  has,  in  the  exer- 
cise of  the  power  vested  in  It  by  the  constitu- 
tion, authority  to  establish  courts  other  than 
those  enumerated  in  the  constitution  and  pro- 
vide that  cases  in  such  courts  shall  be  tried 
by  juries  composed  of  less  than  12  jurors,  but 
In  no  event  to  l>e  less  than  5.  Monford  v. 
State,  114  Oa.  628,  40  S.  E.  798;  Welborne 
T.  Same,  114  Go.  793,  40  8.  E.  857;  I^wson 
V.  Same,  115  Ga.  212,  41  8.  E.  709;  Mattox 
V.  Donaldson,  115  Ga.  563,  41  S.  E.  909;  Mc- 
Fariand  v.  Donaldson,  115  Ga.  6G7,  41  8.  E. 
lOOOi  It  is  Immaterial  what  such  courts  are 
called,  and  the  general  assembly  may  desig- 
nate them  by  the  term  "city  court,"  If  It  sees 
proper;  but  they  will  not  be  dty  courts  with- 
in the  meaning  of  the  constitution,  unless  the 
act  creating  the  court  conforms  in  every  sub- 
stantial particular  to  the  requirements  of  the 
constltutlou.  Telegraph  Co.  v.  Jackson,  98 
Ga.  212,  25  8.  E.  264;  Railway  Co.  v.  Jordan, 
US  Oa.  687.  89  S.  B.  511;  Monford  v.  8tate, 
114  Oa.  528,  40  8.  E.  798.  Although  such 
ooortB  may  be  styled  "city  courts,"  If  the 
act  establishing  the  same  fails  In  any  par- 
ticular to  make  the  court  conform  to  the  re> 
qnlrements  of  tbe  constitution,  such  as  there 
•ball  be  a  jury  of  12  to  try  all  cases,  while 
tbe  court  wonld  be  a  valid  statutory  court,  it 
would  not  be  a  city  court  within  the  meaning 
of  the  constitution.  Welborne  v.  State,  su- 
pra. Another  ground  of  objection  was  that 
under  the  act  the  defoidant  was  not  entitled 
to  demand  an  indictment,  as  he  would  be  un- 
der the  "general  law."  We  know  of  no  gen- 
eral law  in  this  state  giving  to  a  person  char- 
ged with  a  misdemeanor  the  right  to  demand 
an  indictment  in  any  court  in  which  he  may 


be  arraigned.  There  Is  a  law  which  author- 
izes a  person  to  demand  an  indictment  before 
being  placed  upon  trial  for  a  misdemeanor  in 
the  superior  court,  but  this  law  applies  ex- 
cluslvdy  to  that  court 

It  is  also  said  that  the  act  is  unconsti- 
tutional for  the  reason  that  it  does  not  pro- 
vide the  method  for  correcting  the  errors 
committed  by  the  court,  as  tbe  method  at- 
tempted to  be  provided  by  motion  for  a  new 
trial  and  direct  bill  of  exceptions  to  the  su- 
preme court  is  unconstitutional  and  void,  the 
court  not  being  a  city  court  within  the  mean- 
ing of  the  constitution.  The  court  establish- 
ed by  the  act  was  an  "inferior  judicatory," 
and  under  the  constitution  of  this  state  the 
superior  court  has  jurisdiction  to  correct  the 
errors  of  all  such  courts  by  writ  of  certiorari. 
Olv.  Code,  {  5846.  The  fact  that  the  act  does 
not  refer  to  this  right  does  not  deprive  the 
superior  court  of  its  constitutional  power  to 
review  by  certiorari  the  judgments  of  the 
court  In  question. 

A  farther  ground  of  objection  is  that,  the 
court  not  being  a  city  court  within  the  mean- 
ing of  the  constitution,  and  not  being  a  city 
court  established  under  the  provisions  of  the 
sections  of  the  Civil  Code  providing  how 
city  courts  may  be  created  in  counties  having 
a  population  of  10,000  or  more,  the  court  is 
not  a  city  court,  but  is,  as  it  has  jarisdiction 
coextensive  with  the  limits  of  the  county  of 
Burke,  in  fact,  if  not  in  name,  a  county 
court,  and  the  act  creating  the  court  is 
void  for  the  reason  that  the  general  assem- 
bly has  no  authority,  under  the  constitution, 
to  create  a  county  court  by  a  special  law, 
there  being  a  general  law  providing  how 
county  courts  shall  be  established;  and,  fur- 
ther, that,  treating  the  court  as  a  county 
court,  the  act  establishing  It  is  void  for  the 
reason  that  there  is  want  of  uniformity, 
jmrlsdictlon,  procedure,  etc.,  with  the  general 
county  court  act  The  act  providing  for 
the  establishment  of  county  courts  has  been 
held  not  to  be  a  general  law  within  tlie 
meaning  of  that  provision  of  the  constitu- 
tion which  declares  that  no  special  law 
shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  gen- 
eral law.  Lorentz  v.  Alexander,  87  Ga.  444, 
18  S.  B.  632.  But  tbe  court  in  question  is 
not  a  county  court  either  in  name  or  in 
fact  It  is  a  court  established  by  the  gen- 
eral assembly  in  the  exercise  of  its  author- 
ity to  eatablish  courts  other  than  those 
enimierated  in  the  constitution,  wherever 
there  is  a  necessity  for  the  establishment  of 
such  courts.  It  is  a  local  and  independent 
court  established  for  the  reason  tbat  there 
is  a  peculiar  need  for  such  a  court  in  the 
county  in  which  it  is  established.  It  does 
not  belong  to  any  general  class  of  courts  now 
existing  In  this  state,  and  therefore  there  is 
nothing  In  the  constitution  which  requires 
that  such  a  court  should  be  uniform  in  juris- 
diction, procedure,  etc.,  with  any  other  court 
in  the  state.  It  stands  alone  as  an  Inde- 
Digitized  by  VjOOQIC 


2S0 


42  SOUTHEASTEBN  RSPOBTEB. 


(Ua. 


pendent  local  court  in  the  locality  in  wbicb 
it  is  established.  As  was  said  by  Mr.  Pre- 
siding Justice  Lumpkin  in  Welbome  v.  Don- 
aldson, supra,  -whenever  tbe  general  assem- 
bly undertakes  to  establish  courts  "of  the 
same  grade  or  class,"  there  must  be  uniform- 
ity in  such  courts;  but  where  a  new  and  In- 
dependent single  court  adapted  to  the  needs 
of  a  particular  locality,  is  created,  it  is  not 
necessary  that  the  Jurisdiction,  procedure, 
etc.,  of  this  court  shall  be  uniform  with  those 
of  existing  courts  of  a  different  class.  See, 
also,  Kelly  V.  Jackson,  67  Ga.  274.  The  act 
creating  the  city  court  of  Waynesboro  was 
not  subject  to  any  of  the  objections  urged 
against  it  In  the  present  case,  and,  so  far 
as  these  objections  are  concerned,  the  court, 
although  not  a  city  court  within  the  mean- 
ing of  the  constitution,  is  a  valid  statutory 
court,  and  has  jurisdiction  of  tbe  cases,  civil 
and  criminal,  which  are  referred  to  in  the 
act  creating  it. 

The  foregoing  discussion  disposes  of  all 
of  the  questions  raised  in  the  present  case, 
there  being  no  assignment  of  error  in  the 
petition  for  certiorari  upon  any  ruling  made 
by  the  judge  in  the  trial  of  the  case  upon  its 
merits,  nor  any  objection  urged  to  the  v«v 
diet  of  the  jury  as  rendered. 

Judgment  afllrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


OBORGLIl  railroad  ft  BANKING  CO.  t. 

GARDNER  et  al. 

(Supreme  Court  of  Georgia.     July  19,  1902.) 

TBBSPASS— PUNITIVK    DAMAOB8— AQOKAVAT- 
ING  CIRCUMSTANCES. 

1.  One  who  eDtei-s  upon  and  injures  another's 
land  is  not,  though  a  trespasser,  liable  for  puni- 
tive damages,  when  the  acts  causing  the  injury 
were  done  iu  good  faith,  under  the  honest  be- 
lief that  tbe  land  belonged  to  the  former,  and 
there  was  nothing  in  the  manner  of  doing  such 
acts  to  indicate  an  intention  to  wantonly  dis- 
regard the  rights  of  the  true  owner.  See  Min- 
ing Go.  V.  Irby.  40  Ga.  479;  Carii  v.  Depot  Co., 
82  Minn.  101,  20  N.  W.  89. 

2.  It  was  in  the  present  case  erroneous  to 
give  in  charge  to  the  jury  section  3906  of  the 
Civil  Code,  which  authorizes  the  giving  of 
such  damages  in  cases  of  tort  where  there  are 
aggravating  circumstances. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty;   E.  L.  Brinson,  Judge. 

Action  by  M.  G.  S.  Gardner  and  others 
against  the  Georgia  Railroad  &  Banking 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Jos.  B.  &  Bryan  Gumming,  for  plaintiff  In 
error.  Wm.  H.  Fleming,  for  defendants  In 
error. 

PER  CURIAM.    Judgment  reversed.    - 

LEWIS,  J.,  absent  on  accoupt  of  sickness. 
1 1.  See  Damage*,  vol.  U,  Cent.  Die.  il  m,  1». 


STUDSTILL  T.  MtJRRELIi. 
(Supreme  Court  of  Georgia.     July  18,  1902.) 

TRIAL-lNSTRDCnONS— BVIDBNCB. 

1.  Considering  the  nature  of  the  defense  in- 
terposed to  the  action,  and  the  evidence  sub- 
mitted to  sustain  it,' there  was  no  error  in  the 
charges  complained  of.  The  same  are  abstract- 
ly correct  statements  of  the  law,  and  applica- 
ble to  the  issues  made  by  the  pleadings. 

2.  The  evidence  was  sufficient  to  warrant  the 
verdict,  which  is  not  shown  to  be  excessive, 
and  there  was  no  error  in  refusing  to  grant  a 
new  trial  for  any  of  the  reasons  assigned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Telfair  county; 
D.  M.  Roberts,  Judge. 

Action  by  V.  C.  Murrell  against  W.  A.  Stud- 
still.  Judgment  for  plahitlff,  and  defendant 
brings  error.    Affirmed, 

B.  D.  Graham,  Eason  &  McRae,  and  B. 
M.  Prizzeli,  for  plaintiff  In  error,  D.  C.  Mc- 
Lennon,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  jr.,  absent  on  account  of  sickness. 


DIGBX  V.  STATE. 
(Supreme  Court  of  Georgia.     July  18,  1902.) 

CRIMINAL  LAW— REVIEW— BSVIDBNCB. 

1.  There  was  no  error  in  the  trial,  and  the 
evidence  was  snfflcient  to  warrant  the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jasper  county; 
H.  M.  Holden,  Judge. 

Oiarles  Digby  was  convicted  of.  crime,  and 
brings  error.    Affirmed. 

Greene  F.  Johnson  and  J.  D.  Kilpatrlck, 
for  plaintiff  in  error.  H.  G.  Lewis,  Sol.  Gen., 
and  Boykin  Wright,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SHEPPARD  V.  STATE. 
(Supreme  Court  of  Georgia.     July  17,  1902.) 
CRIMINAL    ULW— APPEAL-REVIEW. 
1.  The  evidence  warranted  the  verdict,  and, 
as  no  question  of  law  is  presented  for  decision, 
the  judgment  overruling  the  motion  for  a  new 
trial  will  not  be  disturbed. 
(Syllabus  by  the  (Tourt.) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  LitUejohn,  Judge. 

George  Sheppard  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J,  T.  Hill,  for  plaintiff  in  error.  P.  A. 
O>oper,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 
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BRANTI.BT  t.  STATB. 

(Supreme  Coart  of  Georgia.  July  18,  1902.) 
CRIMINAL  LAW— REVIEW— KVIDBNCB. 

1.  No  error  of  law  was  complained  of,  and 
the  evidence,  though  circumstantial,  was  suffi- 
cient to  warrant  the  verdict. 

(Syllabus  by  the  Ctourt) 

Error  from  superior  court.  Dodge  cotinty; 
D.  M.  Roberts,  Judge. 

Berry  Brantley  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

See  41  S.  E.  685. 

E.  Herrman  and  J.  P.  Highsmlth,  for  plain- 
tiff In  arm.  J.  F.  De  Lacy,  Sol.  Gen.,  for  the 
State. 

PES  CURIAM.    Judgment  affirmed. 

LEWIS,  J,,  absent  on  account  ot  sickness. 


HODGES  et  al.  r.  ROGERS. 
(Supreme  Court  of  Georgia.     July  19,  1902.) 

APPBAL  rROM  JUSTICE  —  PLEADINGS  —  PART- 
NERSHIP. 

1.  If  the  defendant  in  an  action  in  a  jus- 
tice's court  upon  an  onconditionai  contract  in 
writing  fails  to  malce  a  defense  at  the  first 
term,  and  thus  loses  his  right  to  defend,  the 
plaintiff  does  not,  merely  by  contesting  with 
the  defendant  at  a  subsequent  term  of  the  jus- 
tice's court  the  merits  of  the  case,  and,  as  a 
consequence,  losing  the  same,  waive  the  right, 
upon  the  trial  of  an  appeal,  which  the  plaintiff 
himself  enters  to  the  superior  court,  to  object 
to  the  filing  therein  of  an  answer  by  the  de- 
fendant on  the  ground  that  it  comes  too  late. 

2.  Where  one  person  owns  and  operates  a 
sawmill  at  his  own  expense,  and  another  per- 
son, at  his  own  cost,  furnishes  the  mill  with 
logs  to  be  converted  into  lumber,  and  each  is 
to  have  one-half  thereof,  they  are  not  part- 
ners, but  the  latter  is  merely  the  customer  of 
the  former,  who  receives  a  half  of  the  product 
of  the  logs  as  compensation  for  his  services  as 
manufacturer. 

/Syllabus  by  the  Court) 

Error  from  superior  court,  Tattnall  county; 
B.  D.  Evans,  Judge. 

Action  by  Hodges  &  Daniel  against  W.  B. 
Rogers.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Reversed, 

B.  J.  Giles  and  Jas.  K.  Hines,  for  plaintiffs 
in  error.  W.  T.  Burldialter,  for  defendant  In 
error. 

LUMPKIN,  P.  J.  An  action  upon  a  draft 
was  brought  by  Rogers  in  a  justice's  court 
against  Hodges  &  Daniel,  an  alleged  partner- 
ship, and  the  individual  members  thereof. 
The  case  was  not  tried  at  the  first  term  of 
that  court,  but  was  continued.  At  the  next 
term  a  defense  was  interposed,  and  the  mag- 
istrate rendered  a  judgment,  with  wliicb  tiie 
plaintiff  was  dissatisfled,  and  he  entered  an 
appeal  to  the  superior  court.  After  tbe  case 
reached  that  court,  and  some  time  before  it 
was  tried  therein,  Hodges,  one  of  the  defend- 
ants, filed  in  tbe  clerk's  office  an  answer,  in 


which  be  set  up  a  good  defense  to  the  plain- 
tiff's action.  At  tbe  trial  tbe  question  arose 
whether  or  not  Hodges  had  made  any  defense 
in  the  justice's  court  at  the  first  term  thereof; 
tbe  plaintiff  insisting  that  he  had  not,  and 
Hodges  asserting  the  contrary.  Upon  tbe  is- 
sue thus  formed  the  evidence  was  conflicting, 
and  sufficient  to  authorize  a  finding  either 
way.  This  issue,  and  that  arising  upon  the 
merits  of  tbe  defendant's  answer,  were  sub- 
mitted both  together  to  the  jury,  who  return- 
ed a  verdict  for  the  plaintiff.  Thereupon 
Hodges  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

1.  In  the  motion  complaint  is  made  of  in- 
structions which  the  court  gave  to  the  jury  to 
the  effect  that,  if  the  defendant  Hodges  did 
not  appear  and  enter  a  defense  at  the  first 
term  in  the  justice's  court,  the  written  an- 
swer filed  In  the  superior  court  came  too  late; 
and  in  that  event  tbe  jury  should  return  a 
verdict  for  tbe  pbiintiff.  Exertion  was 
taken  to  these  Instructions  on  the  grounds: 
(1)  That  tbere  was  no  evidence  upon  which 
to  base  tbe  same;  and  (2)  because,  after  a 
trial  on  the  merits  in  the  justice's  court  at 
the  second  term,  resulting  in  a  judgment 
against  the  plaintiff,  it  was  too  late  for  him 
to  make  the  point  in  the  superior  court  that 
the  defendant  Hodges  was  not  entitled  to 
file  therein  the  written  defense  on  which  he 
relied.  It  will  be  seen  from  tbe  preliminary 
statement  above  tbat  the  first  of  these  ob- 
jections was  not  well  founded,  there  being 
evidence  from  which  the  Jury  might  have 
found  that  Hodges  did  not  in  fact  enter  any 
defense  at  the  first  term  In  the  justice's  court. 
Nor,  in  our  opinion,  Is  there  any  merit  In  the 
other  criticism  made  upon  the  charge  of  the 
court.  It  is  true  that  the  plaintiff  might,  at 
tbe  second  term  in  tbe  mag^istrate's  court, 
have  made  and  sustained  tbe  point  that  it 
was  then  too  late  for  Hodges  to  enter  a  de- 
fense. If  he  bad  failed  to  do  so  at  the  first 
term.  The  fact  that  tbe  plaintiff  did  not 
make  this  point  may  fairly  be  said  to  have 
amounted  to  a  waiver  of  his  right  to  insist 
on  It  at  that  time;  but  we  do  not  think  this 
waiver  extended  beyond  the  second  term  of 
the  Justice's  court,  or  was  binding  upon  the 
plaintiff  at  any  subsequent  stage  of  tbe  case. 
In  Morgan  v.  Prior,  110  Ga.  791,  36  S.  E. 
75,  it  was  ruled  that:  "It  is  too  late,  on  the 
trial  of  an  appeal  in  the  superior  court  from 
a  judgment  rendered  In  a  Justice's  co-jrt  up- 
on an  unconditional  contract  in  vrrltlng,  for 
the  defendant  to  file  a  plea,  when  it  afflirma- 
tively  appears  that  no  defense  whatever  was 
made  in  the  lower  court  at  or  before  the  first 
term  of  the  case."  It  is  proper  in  this  con- 
nection to  remark  that  tbere  is  no  exception 
to  tbe  charge  of  the  court  on  the  ground  that 
the  draft  sued  upon  was  not  an  unconditional 
contract  In  writing.  Accordingly,  whether  It 
was  or  was  not  such  an  Instrument  it  must 
be  treated  for  tbe  purposes  of  this  case  as  if 
it  were.  An  examination  of  the  case  just 
cited  will  show  that  upon  its  facts  It  is  one 
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very  similar  to  the  case  In  hand.  If  the  de- 
fendant Hodges  failed  to  make  a  defense  at 
or  before  tlie  flrst  term  In  the  magistrate's 
court,  be  lost  his  right  to  plead  In  the  sn- 
pcrlor  court,  and  can  claim  nothing  from  the 
fact  that  he  was,  without  objection,  allowed 
to  Insist  upon  a  defense  at  the  second  term 
of  the  magistrate's  court 

2.  It  being  Impossible  to  determine  how  the 
Jury  found  upon  the  Issue  referred  to  above, 
the  error  pointed  out  below  requires  a  new 
trial  The  evidence  at  the  trial  in  the  su- 
perior court  showed  that  Daniel  owned  a  saw- 
mill, and  operated  it  at  his  own  expense. 
Cndw  a  contract  between  himself  and 
Hodges,  the  latter,  at  his  expense,  carried 
logs  to  the  mill,  which  were  manufactured 
into  lumber  by  Daniel,  and  the  lumber  then 
became  the  Joint  property  of  these  parties, 
each  owning  an  undivided  half  interest  there- 
in. In  this  connection  the  court  charged:  "If 
you  find  that  there  was  a  partnership  agree- 
ment, and  that  was  this:  that  one  was  to 
furnish  the  mill  and  the  other  the  logs,  and 
the  common  produce  was  the  Joint  property 
of  both,  then  that  would  be  a  partnership, 
and  Hodges  would  be  liable  for  the  debt  con- 
tracted by  Daniel,  and  Daniel  would  be  liable 
for  any  debt  contracted  by  Hodges,  In  the 
course  of  that  partnership."  Complaint  is 
made  that  this  "charge  was  erroneous,  be- 
cause there  was  no  evidence  on  which  to  base 
said  charge,  and  because  the  same  was  an 
incorrect  statement  of  the  law."  We  are  of 
the  opinion  that  these  exceptions  are  well 
taken.  As  will  have  been  seen,  Daniel,  un- 
der the  contract,  operated  the  mill  at  his  own 
expense,  while  Hodges  furnished  the  log^  at 
his  Individual  cost.  The  latter  had  nothing 
to  do  with  operating  the  mill,  and  the  former 
had  nothing  to  do  with  fumldilng  the  logs. 
It  was  really  the  simple  ca^e  of  a  mlllowner 
converting  the  logs  of  a  customer  into  lum- 
ber, and  receiving  one-half  of  the  product  as 
compensation  for  manufacturing  the  same. 
It  Is  dear,  therefore,  not  only  that  the  charge 
complained  of  was  not  a  correct  statement  of 
the  law,  but  that,  under  the  facta  appearing, 
it  was  prejudicial  to  the  defendant  Hodges. 
For  this  reason  he  is  entitled  to  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


HITCH  V.  BAILEY  et  al. 
(Supreme  Court  of  Georgia.     July  18,   1902.) 

EXECUTION— SALE  OF  MORTGAGED  LANDS- 
INTEREST  ACQUIRED— TRESPASS. 
1.  When  land  on  which  there  exists  a  valid 
lien  by  mortgage  unforedosed  U  seized  and 
sold  under  a  common-law  judgment  against  the 
mortgagor,  the  lieu  of  which  Is  inferior  to  that 
of  the  mortgage,  the  purchaser  acquires  only 
the  Interest  in  the  land  which  the  defendant 
In  fi.  fa.  had  at  the  time,  which  is  the  equity  of 
redemption.  This  being  so,  the  defendant,  as 
mortgagor,  cannot,  after  such  sale,  by  joining 
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in  a  consent  with  the  mortgagee,  lawfully  cause 
the  entire  estate  in  the  laud  to  be  sold  and 
conveyed  under  another  common-law  judgment, 
in  favor  of  the  mortgagee,  against  him.  His 
equity  of  redemption  therein  having  been  sold, 
the  mortgagor  afterwards  held  no  interest  in 
that  part  of  the  land  which  was  so  first  sold. 

2.  "The  plaintiff  in  this  case  acquired  no  title 
to  the  south  half  of  lot  of  laud  in  controversy, 
by  the  sale  last  above  Indicated,  and,  as  he 
did  not  allege  or  show  that  the  trespass  was 
committed  on  any  part  of  the  land  which  he 
owned,  thn«  was  no  error  in  adjudging  that 
he  could  not  maintain  his  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
Jos.  W.  Bennet  Judge. 

Action  by  Simon  W.  Hitch  against  J.  S. 
Bailey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Simon  W.  Hitch,  for  plaintiff  In  error. 
Toomer  &  Reynolds  and  Qulncey  &  McDon- 
ald, for  defendants  in  errw. 

LITTLB;  J.  Hitch  brought  an  action  in 
trespass  against  Bailey,  Thlgpen,  and  Tan- 
ner, to  recover  damages  for  cutting  and  re- 
moving timber  from  lot  of  land  No.  286,  in 
the  Sixth  district  of  Coffee  county,  Ga.  The 
defendants  denied  liability.  The  case  was 
tried  under  an  agreed  statement  of  facts,  in 
which  It  waa  conceded  that  if  the  plaintiff 
held  superior  title  to  the  land,  he  was  enti- 
tled to  recover  $200;  and  the  only  legal  qnes- 
tlon  which  arises  under  the  admitted  facts  Is 
whether  the  plaintiff  showed  such  a  title,  in 
himself,  to  the  lot  of  land  on  which  the  al- 
lied trespass  was  committed,  as  entitled  him 
to  recover.  The  case  was  submitted  for  de- 
termination by  the  Judge  without  the  inter- 
vention of  a  Jury,  and  a  Judgment  was  ren- 
dered in  favor  of  the  defendants,  to  which 
Hitch  excepted. 

There  is  nothing  in  the  record  which  shows, 
or  from  which  it  can  be  Inferred,  on  what 
part  of  the  lot  the  alleged  trespass  was  com- 
mitted, it  was  admitted  that  the  land  be- 
longed originally  to  Jeff  Klrkland,  and  the 
title  of  the  plaintiff  was  derived  from  him  in 
the  following  manner:  A  Judgment  was  ren- 
dered In  favor  of  the  Bradley  Fertilizer  Com-  , 
pany,  against  Klrkland,  on  February  13, 
1897.  The  execution  which  Issued  thereon 
was  levied  on  the  lot  of  land  in  question, 
which  was  sold  by  the  sheriff  on  October  13, 
1809.  The  plaintiff  purchased  at  this  sale, 
and  received  title  from  the  sheriff.  At  the 
time  of  this  sale,  the  Bradley  Fertilize  Com- 
pany held  an  unforedosed  mortgage  on  the 
land,  which  bore  date  April  16,  1894,  to  se- 
cure the  notes  on  which  the  common-law 
judgment  was  rendered.  Defendants  claim- 
ed title  to  the  south  half  of  the  lot  under 
a  conveyance  by  the  sheriff,  at  another  sale, 
to  one  of  their  number,  Tanner.  Tbia  sale 
was  had  under  an  execution  In  favor  of  the 
Chesapeake  Guano  Company,  which  Issued 
on  a  judgment  that  company  had  obtained 
against  Klrkland  on  October  12,  1896.  So 
the  only  question  presented  for  our  deto^ 
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mlnatlon  Is  what  title  the  partiea  respective- 
ly acquired  by  these  purchases. 

The  lien  of  the  Judgment  of  the  Chesa- 
peake Company  was  superior  to  that  of  the 
Bradley  Company,  but  Inferior  to  that  of 
tbe  nnforeclosed  mortgage.  At  the  sale  un- 
der the  common-law  fl.  fa.  of  the  Bradley 
Fertilizer  Company,  It  was  agreed  between 
Elrkland,  defendant  In  fl.  fa.  and  mortgagor, 
and  the  Bradley  Company,  plaintiff  In  fl.  fa. 
and  mortgagee,  that  the  entire  estate'  should 
be  sold,  and  that  the  purchaser  should  take 
onder  the  lien  of  the  mortgage  In  the  same 
manner  as  If  his  mortgage  had  been  foreclos- 
ed; and  It  la  contended  nnder  01  v.  Code,  t 
27S0,  that,  this  ha  ring  been  agreed  to  at  and 
before  the  sale  nnder  the  Judgment  in  favor 
of  tbe  Bradley  Company,  the  purchaser  at 
that  sale  took  title  to  tbe  entire  estate,  and 
holds  the  same,  not  only  under  the  lien  of  the 
common-law  Judgment,  but  also  under  the 
Hen  of  the  mortgage;  and  that  the  title  so 
acquired  Is  soperlor  to  that  which  vested  In 
Tanner,  to  tbe  south  of  the  lot,  by  virtue  of 
the  sale  under  tbe  older  common-law  Judg- 
ment in  favor  of  the  Chesapeake  Company. 
This  Is  not  a  sound  contention.  When  the 
land  was  sold  under  the  common-law  Judg- 
ment In  favor  of  the  Chesapeake  Company, 
the  purchaser  at  that  sale  acquired  all  the 
Interest  which  the  defendant  Kirkland  had  In 
the  south  half  of  the  lot  of  land.  That  was 
tbe  equity  of  redemption.  Tarver  v.  Ellison, 
57  6a.  54;  Cottie  v.  Harrold,  72  Oa.  830; 
De  Vaughn  v.  Byrom,  110  Ga.  001,  36  S.  £X 
267,  and  cases  cited.  After  such  sale,  Kirk- 
land bad  no  further  Interest  In  that  part  of 
the  land.  Having  none,  no  consent  which  he 
might  thereafter  have  given  would  authorize 
the  entire  estate  to  be  sold  nnder  the  com- 
mon-law Judgment  In  favor  of  the  Bradley 
Company;  and  without  regard  to  such  con- 
sent, and  to  any  agreement  which  may  have 
been  made  between  the  Bradley  Company  as 
plaintiff  In  fl.  fa.  and  mortgagee,  and  Kirk- 
land, the  defendant  In  fl.  fa.  and  mortgagor, 
the  purchaser  at  the  sale  under  the  Bradley 
tlompany's  fl.  fa.  took  no  titie  to  that  part 
of  the  lot  In  question.  That,  subject  to  the 
lien  of  tbe  mortgage,  had  vested  in  Tanner, 
tbe  purchaser  under  the  execution  In  favor 
of  the  Cbesapeake  Company.  All  that  could 
have  been  sold  under  the  Judgment  of  the 
Bradley  Company  was  Klrkland's  Inten^t  In 
the  land,  he  being  tlie  defendant  In  fl.  fa. 
After  tbe  execution  of  the  mortgage,  he  held 
only  the  equity  of  redemption.  Tanner  had 
previously  acquired  this  in  the  south  half  of 
tbe  lot;  hence,  Kirkland  not  having  any  in- 
terest at  the  time  of  tbe  second  sale  In  that 
part  of  the  land.  Hitch,  who  purchased  there- 
at, could  acquire  none. 

The  plaintiff  In  error  sought  to  recover  a 
Judgment  by  way  of  damages  for  a  trespass, 
which  he  alleged  was  committed  on  the  lot 
of  land,  to  tbe  whole  of  which  he  claims  titie. 
As  has  been  shown,  he  has  no  title  to  the 
wntb  half  of  tbe  lot    He  does  not  allege 


that  the  defendants  committed  a  trespass  on 
the  north  half.  Therefore,  under  the  admit- 
ted facts  foimd  in  the  record,  he  was  not  enr- 
titled  to  recover,  and  a  Judgment  in  favor 
of  tbe  defendants  was  properly  rendered. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


STEELE  V.  GATLIN. 

(Supreme  Court  of  Georgia.     July  10,  1002.) 

UFB  INSURANCB   POLICT— ASSiaNMENT— OIFT 
— ENFORCBMKNT. 

1.  A  policy  of  life  insurance  is  a  chose  in 
action  even  before  the  death  of  the  insured. 

2.  To  vest  the  legal  title  to  a  policy  of  life 
insurance  in  an  assignee,  it  is  essential  that 
the  assigmnent  should  be  in  writing. 

3.  A  verbal  assignment  of  a  policy  of  life 
inBurance  by  the  insnred,  accompanied  by 
words  indicating  an  intention  to  gire,  and  by 
a  delivery  of  the  policy,  does  not  constitute  a 
complete  gift;  and  in  such  a  case  a  court  of 
equity  will  not  interfere,  at  the  Instance  of 
the  alleged  donee,  to  complete  the  gift,  when 
she  has  not  acted  to  her  injury,  or  incurred  ex- 
pense, on  the  faith  of  tbe  mcomplete  gift 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  FoltOQ.  county; 
J,  H.  Lumpkin,  Judge. 

Action  by  Ima  Gatlln  against  N.  3.  Steele. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Beversed. 

Arnold  &  Arnold,  for  plaintiff  In  error.  O. 
T.  Ladson,  for  defendant  In  error. 

COBB,  J.  Mrs.  Gatiin  brought  suit  against 
N.  J.  Steele  as  administrator  of  the  estate  of 
J.  R.  Steele;  the  allegations  of  the  petition 
being,  in  substance,  as  follows:  The  estate 
of  J.  R.  Steele  is  solvent  there  being  no 
creditors  of  the  same,  and  his  heirs  at  law 
are  brothers  and  children  of  deceased  broth- 
ers and  children  of  a  deceased  sister,  the 
plaintiff  being  one  of  the  latter.  The  de- 
cedent, during  his  lifetime,  had  procured  two 
policies  of  insurance  upon  his  life  in  a  named 
association,  payable  to  his  "estate  or  his  law- 
ful belrs";  copies  of  these  policies  being  at- 
tached to  the  petition  as  exhibits.  The  hs- 
sociatlon  was  a  mutual  beneflt  and  assess- 
ment association,  and  by  its  constitution  and 
by-Jaws  the  insured  had  a  right,  upon  com- 
pliance with  certain  requirements,  to  change 
the  name  of  the  beneficiaries  at  pleasure,  but 
no  change  was  ever  made  in  accordance  with 
the  rules  of  the  association.  Three  years  be- 
fore the  death  of  the  Insured  he  "verbally  as- 
signed" the  policies  to  the  plaintiff,  and  de- 
livered the  same  to  her  for  her  exclusive 
benefit,  saying  at  the  time  that  he  wanted  her 
to  have  the  money  that  would  be  paid  there- 
on, that  he  would  always  keep  the  dues  paid 
up  as  long  as  be  lived,  and  that  tbe  policies 
would  be  to  plaintiff  "as  good  as  gold."  Plain- 
tiff accepted  the  gift,  and  received  the  pol- 
icies from  her  uncle's  own  hands,  who  told 
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her  to  take  good  care  of  tbem,  aa  the  money 
paid  thereunder  would  help  support  plaintiff 
and  her  children.  Plaintiff  kept  the  policies 
as  long  as  her  uncle  lived,  and  until  they 
-were  surrendered  to  the  association  after  his 
death.  Her  uncle  often  spoke  of  having 
given  the  policies  to  her,  after  the  delivery 
above  referred  to.  Upon  being  asked  if  it 
was  necessary  "to  put  the  policies  in  peti- 
tioner's name,"  he  said  no  written  assign- 
ment was  necessary  to  make  the  gift  legal 
and  binding,  nor  was  it  necessary  that  plain- 
tiff's name  should  be  placed  on  the  xwlieles, 
or  upon  the  books  of  the  association;  that  he 
had  previously  caused  other  policies  which  he 
held  in  the  association,  and  which  stood  in 
the  name  of  another  beneficiary,  to  be  chang- 
ed "to  his  estate  and  his  heirs,"  so  that  he 
could  at  any  time,  by  m^e  gift  and  manual 
delivery,  give  and  verbally  assign  the  same 
to  whomsoever  he  might  select,  without  the 
necessity  of  changing  the  beneficiaries  upon 
the  books  of  the  association.  For  years  be- 
fore and  since  her  uncle  verbally  assigned  to 
het  the  policies,  plaintiff  had  rendered  to  blm 
many  acts  of  kindly  service,  and  he  visited 
her  home,  and  in  many  ways  showed  his  af- 
fection for  her.  Upon  the  death  of  her  uncle, 
plaintiff  and  defendant  each  made  proofs  of 
loss  rmiee  the  policies.  To  avoid  delay  in 
collecting  the  amount  due  .from  the  associa- 
tion, plaintiff  and  defendant,  without  waiving 
any  of  theh:  legal  or  equitable  rights,  entered 
into  an  agreement  to  collect  the  amount  from 
the  association,  and  abide  by  the  decision  of 
the  courts  as  to  who  owned  the  money.  Un- 
der this  agreement,  the  money  was  coUected 
from  the  association  and  placed  in  a  solvent 
bank,  subject  to  the  Joint  check  of  plaintiff 
and  defendant;  the  bank  acting  as  a  stake- 
holder until  there  could  be  a  final  judgment 
and  decree  of  a  court  having  Jurisdiction  to 
settle  the  controversy.  Plaintiff  avers  that 
she  is  the  rightful  and  equitable  owner  of  the 
fund  in  controversy;  and  she  prays  for  a 
Judgment  and  decree  to  this  effect,  and  for 
general  relief.  To  this  petition,  the  defend- 
ant filed  a  demurrer  upon  various  grounds, 
ambng  them  being  that  the  petition  set  forth 
no  ground  for  relief,  legal  or  equitable;  that 
no  consideration  is  stated  for  the  assignment 
of  the  policies  to  plaintiff;  that  the  petition 
shows  upon  its  face  that  the  assignment  re- 
lied on  was  verbal,  and  under  the  law  the 
assignment  would  not  be  valid  unless  it  was 
In  writing.  The  court  overruled  the  demiur- 
rer,  and  the  defendant  excepted. 

A  policy  of  life  insurance  is,  after  the  death 
of  the  insured,  unquestionably  a  chose  in  ac- 
tion, it  being  then  simply  a  promise  to  pay 
money.  It  has  been  held  In  numerous  cases 
that  a  policy  of  life  insurance,  even  before 
the  death  of  the  insured,  Is  a  chose  In  action. 
See  Ex  parte  Ibbetson,  8  Ch.  DIv.  519;  Har- 
ley  V.  Heist,  86  Ind.  196,  45  Am.  Rep.  285; 
Bushnell  v.  Bushnell,  92  Ind.  503:  Hutson  v. 
Merrlfield,  51  Ind.  24.  19  Am.  Hop.  Ill;  In- 
surance Co.  V.  Flack,  3  Md.  341,  56  Am.  Dec. 


742;  Bank  v.  McLean,  84  Mich.  025,  48  N.  W. 
169;  Palmar  v.  MerrlU,  6  Gush.  282,  52  Am. 
Dec.  782. 

A  policy  of  life  Insurance,  being  a  chose  Id 
action  arising  upon  a  contract,  may,  under 
the  provisions  of  our  Code,  be  assigned  so  as 
to  vest  the  title  in  the  assignee.  Civ.  Code, 
t  S07T.  But  such  assignment  must  be  in 
writing.  Turk  v.  Cook,  63  Ga.  681;  Bank  v. 
Prater,  &1  Oa.  613;  Insurance  Co.  v.  Amos, 
98  Oa.  533,  634,  25  S.  B.  675,  and  cases  cited. 
The  Code  provisions  in  reference  to  fire  insur- 
ance are,  wherever  applicable,  equally  the  law 
of  life  insurance.  Civ.  Code,  %  2117.  In  St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Brunswick 
Grocery  Co.,  113  Ga.  786,  39  8.  E.  483,  it  was 
held  that  an  assignment  of  a  policy  of  fire  in- 
surance most  be  In  writing.  In  the  opinion,. 
Mr.  Justice  Fish  says:  "The  Civil  Code,  S 
2089,  requires  that  a  contract  of  fire  insur- 
ance must  be  In  writing.  Aa  an  assignment 
of  an  insnrance  policy  with  the  assent  of  tbe 
company  is  a  new  contract  of  Insnrance  be- 
tween It  and  tbe  assignee,  It  must,  under  the 
provisions  of  this  section  of  tbe  Code,  be  in 
writing."  In  the  case  of  Insurance  Ca  v. 
Amos,  supra,  and  in  the  case  of  Insurance 
Ca  y.  Grace,  106  Ga.  264,  32  S.  B.  100,  it  was 
held  that.  In  order  to  transfer  the  legal  title 
to  a  policy  of  fire  Insurance,  the  assignmoit 
must  be  in  writing.  As  tbe  assignment  of  a 
policy  of  fire  insurance,  In  order  to  be  valid, 
must  be  in  writing,  so,  under  the  provisions 
of  our  Code  making  the  principles  relating  to 
fire  insurance,  wherever  applicable,  apply  eq- 
ually to  the  law  of  life  insurance,  an  assisrn- 
ment  of  a  policy  of  life  insurance  must  be  in 
writing  in  order  to  vest  tbe  title  in  the  par- 
son claiming  to  be  the  assignee.  The  assign- 
ment of  the  policies  In  the  present  case  not 
having  been  in  writing,  but  merely  verbal. 
the  plaintiff  did  not  acquire  title  to  tbe  same, 
and  hence  could  not  maintain  a  suit  in  her 
own  name  against  the  association  upon  the 
poUcles.  It  is  said,  though,  that,  even  if  it 
be  true  that  if  the  association  had  not  paid 
the  amount  of  the  policies  to  the  bank,  to  be 
held  subject  to  the  rights  of  the  plaintiff  and 
defendant,  the  plaintiff  could  not  have  main- 
tained in  her  own  name  an  action  on  the  pol- 
icies, still,  under  the  facts  alleged  in  tbe  pe- 
tition, the  plaintiff  became  in  equity  tbe 
owner  of  the  policies;  and,  while  the  legal 
title  to  the  same  would  be  in  the  administra- 
tor of  the  estate  of  the  Insured,  the  plaintiff 
would  be  entitled  to  use  the  name  of  the  ad- 
ministrator in  order  to  enforce  her  claim 
against  the  association  as  the  equitable  own- 
er of  the  policies.  If  the  plaintiff  had  been 
a  purchaser  for  value  of  the  policies,  she 
would  In  equity  be  the  owner  of  the  same, 
and  would  be  entitled  to  use  the  name  of  the 
administrator  for  the  pm-pose  of  asserting  her 
rights.  The  verbal  assigrnmeut  of  the  pol- 
icies to  the  plaintiff,  although  followed  by  an 
actual  delivery  thereof,  was  entirely  without 
any  valuable  consideration.  The  transaction 
would  not  be  complete  as  a  gift,  under  the 
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law  of  this  state,  tmless  the  assignment  was 
In  writing;  and  it  is  too  well  settled  now  to 
admit  of  controversy,  at  least  in  this  state, 
that  equity  will  not  Interfere,  at  the  Instance 
of  a  yoluntecr,  for  the  mere  purpose  of  mak- 
ing perfect  n  gift  which  was  Incomplete  be- 
cause lacking  in  some  of  the  essentials  re- 
quired by  law. 

There  are  cases  holding  that  bonds  and 
other  negotiable  obligations  for  the  payment 
of  money  may  be  the  subject  of  a  valid  gift, 
and  that  a  delivery  of  the  obligation  to  the 
donee  without  written  assignment,  but  with 
a  clear  and  manifest  intention  to  pass  the 
title,  is  sufficient  to  satisfy  the  rule  requir- 
ing delivery  of  the  thing  given;  and  this  rule 
has  been  applied  to  a  life  Insurance  policy. 
See  Insurance  Co.  v.  Grant  (N.  J.  Ch.)  33  Atl. 
1060;  3  Joyce,  Ins.  (  2326;  1  Bac.  Ben.  Soc. 
(New  Ed.)  !  297.  Evoi  if,  in  those  Jurisdic- 
tions where  the  law  does  not  require  the  as- 
signment of  a  life  Insurance  policy  to  be  in 
writing,  a  verbal  assignment,  followed  by  ac- 
tual delivery  of  the  policy  and  words  Indicat- 
ing an  intention  to  give,  would  make  a  com- 
plete gift,  certainly  In  this  state,  where  the 
law  requires  the  assignment  to  be  in  writ- 
ing, a  gift  which  was  not  a  substantial  com- 
pliance with  the  statute  would  not  have  the 
effect  to  vest  the  title,  either  legal  or  equita- 
ble, in  a  mere  volunteer.  Mr.  Justice  Hall, 
in  NaUy  v.  NaUy,  74  Ga.  660,  673,  68  Am. 
Rep.  458,  thus  states  the  rule  governing  the 
case  of  a  volunteer  who  appeals  to  a  court 
of  equity:  "Equity  never  interferes  in  favor 
of  volunteers  except  where  the  contract  is 
actnaUy  executed  (Code,  t  3116  [Civ.  Code,  t 
3972]),  and  will  never  decree  the  performance 
of  a  voluntary  agreement,  or  merely  gratuit- 
ous promise,  unless  the  volunteer  has  gone 
into  possession,  and  upon  the  faith  of  the 
agreement  has  incurred  expense  in  making 
improvements  of  the  property  donated,  or  has 
done  something  of  a  similar  nature  which 
would  render  It  Inequitable  upon  the  part  of 
the  donor  not  to  carry  out  the  contract.  The 
donee  must  not  be  placed  in  a  worse  condi- 
tion than  she  was  before  the  gift  was  tender- 
ed." In  the  present  case,  the  plaintifT  Is  in 
exactly  the  condition  she  was  in  at  the  time 
of  the  verbal  assignment;  she  has  done  noth- 
ing to  change  her  ppsldon;  and  nothing  in 
the  allegations  of  her  petition  would  author- 
ize a  court  of  equity  to  interfere  In  her  be- 
half. She  failed  to  secure  a  legal  title  to  the 
policies  when  she  relied  upon  a  verbal  trans- 
fer, and  this  transfer,  although  accompanied 
by  a  delivery  of  the  policies  and  words  indl- 
eattng  an  intention  to  give,  will  not  make  her 
the  equitable  owner,  when  she  has  done  noth- 
ing upon  the  faith  of  the  transfer  which 
would  make  It  inequitable  for  the  heirs  or  le- 
gal representatives  of  the  Insured  to  urge  now 
the  Invalidity  of  the  transfer  on  account  of 
the  failure  of  the  parties  to  comply  with  the 


rule  of  law  requiring  such  an  assignment  to 
be  in  writing.  Th»e  is  nothing  in  the  case 
of  Nally  V.  Nally,  supra,  to  conflict  with  the 
ruling  now  made.  The  contest  there  was  be- 
tween a  sister  who  was  the  named  benefi- 
ciary In  a  policy  of  life  insurance  as  origi- 
nally Issued,  and  the  wife  of  the  insured,  who 
had  married  him  upon  the  faith  of  a  promise 
that  the  ipoUcy  should  be  so  changed  as  to 
make  her  the  beneficiary,  l^ls  change  was 
authorized,  by  the  terms  of  the  policy,  with- 
out the  consent  of  the  beneficiary  named 
therein.  The  company  had  agreed  to  make 
the  change,  but  had  neglected  to  do '  so.  It 
was  held  that  as  the  sister  was  a  mere  vol- 
unteer, and  the  wife  was  a  purchaser  for 
value,  marriage  being  a  valuable  considera- 
tion, the  wife  was  to  be  preferred,  and  was 
entitled  to  the  proceeds  of  the  policy.  The 
court  erred'  in  overruling  the  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


OOIiETREB  V.  STATE. 
(Supreme  Court  of  GkorgUu     Joly  18,  1902.) 

HOMICIDE— STATEMENT  BY  DECEDENT— ARQU- 
MENT   OF  COUNBEL-BVIDBNCB. 

1.  When  the  accused  in  a  trial  for  murder, 
alleged  to  have  been  committed  by  shooting, 
has  been  allowed  to  prove  by  a  witness  a  pou- 
tive  declaration  by  the  decedent  that  he  did 
not  know  who  shot  him,  it  affords  the  accused 
no  just  cause  of  complaint  that  the  court  re- 
fused to  permit  the  same  witness  to  testis 
that  the  decedent  further  stated:  "If  he  [the 
accnsed]  shot  me.  it  was  an  accident."  The  ad< 
ditionai  declaration  was,  under  these  circum- 
stances, the  mere  statement  of  a  conclusion, 
and  one  which  was  manifestly  of  no  probative 
value  whatever.  Kearney  v.  State.  29  S.  E. 
127.  101  Ga.  803,  65  Am.  St.  Rep.  344;  Sweat 
V.  State.  33  S.  E.  422,  107  Ga.  712. 

2.  It  is  the  right  of  counsel,  in  arguing  a 
case  to  the  jury,  to  draw  and  state  to  them  his 
own  conclusions  from  the  law  and  the  testimo- 
ny, provided  that  in  so  doing  he  does  not  mis- 
state the  testimony,  or  state  facts  as  to  which 
there  is  no  evidence. 

3.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllabas  by  the  Court) 

Error  from  superior  court.  Butts  county; 
E.  J.  Reagan,  Judge. 

Emanuel  Ogletree  was  convicted  of  mur- 
der, and  brings  error.    Afilrmed. 

O.  M.  Duke  and  A.  Wright,  for  plaintiff 
in  error.  O.  H.  B.  Bloodworth,  Sol.  Gen., 
and  Boykin  Wright,  Atty.  Gen.,  for  the 
State. 


PER  CURIAM.    Judgment  affirmed. 
LEWIS,  J.,  absent  on  account  of  slclaiess. 

V  2.  See  Criminal  Law,  vol.  M,  Cent  Dig.  {  1677. 
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WILLIAMS  V.  STEWART,  Tax  CJoUector. 
STEWART,  Tm  Collector,  v.  WILIilAMS. 
(Supreme  C5ourt  of  Georgia.     July  18,  1902.) 

TAXES— VOLUNTARY  PAYMENT— ACTION  TO 
RECOVER. 

1.  Where  an  officer  not  authorized  to  issue 
a  warrant  notifies  a  person  that  he  will  have 
him  arrested  on  a  warrant,  and  prosecuted,  un- 
less he  pays  a  certain  tax,  and  such  person, 
because  of  such  threat  pays  the  tax,  the  pay- 
ment is  voluntary,  under  Civ.  Code,  i  3723, 
and  the  money  paid  cannot  be  recorered, 

2.  A  petition  seeking  to  recover  money  so 
paid  is  subject  to  demurrer,  although  it  alleges 
that  such  payment  was  made  under  an  urgent 
and  immediate  necessity  therefor,  and  to  pre- 
vent nn  immediate  seizure  of  the  plaintiff's 
person  and  property.  These  averments  are 
but  conclusions  of  law,  and  can  avail  nothing, 
where  it  appears  that  the  facta  upon  which 
they  are  based  make  the  payment  a  rolnntary 
one. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  R.  A.  Williams  against  A.  P. 
Stewart,  tax  collector.  From  the  Judgment, 
both  parties  bring  error.  Judgment  on  main 
blU  of  exceptions  affirmed,  and  cross  bill  dis- 
missed. 

Jas.  Davison,  for  plaintiff.  Culberson, 
WllUngham  &  Johnson,  for  dtf endant 

SIMMONS,  C.  J.  Suit  was  brought  by 
Williams  against  Stewart,  tax  collector  of 
Fulton  county,  to  recover  $500  which  be  al- 
leged be  bad  paid  Stewart  under  duress. 
The  petition  alleged  that  Stewart  demanded 
of  blm  $6(X)  as  a  special  tax  upon  him  as  an 
emigrant  agent;  that  he  was  not  such  an 
agent,  and  was  not  subject  to  the  tax;  that 
he  refused  to  pay  the  tax  until  Stewart  noti- 
fied him  that,  unless  he  paid  it,  Stewart 
would  have  a  warrant  Issued  against  him, 
and  prosecute  him  for  a  misdemeanor.  Plain- 
tiff paid  the  money  under  this  threat  The 
petition  alleged  that  the  money  so  paid  was 
paid  under  an  argent  and  Immediate  neces- 
sity, and  to  prevent  an  Immediate  seizure  of 
plaintiff's  person  and  property.  The  defend- 
ant filed  a  demurrer,  which  was  sustained  by 
the  court.    Williams  excepted. 

Under  the  Civil  Code  (section  3723),  "pay- 
ments of  taxes  or  other  claims,  made  through 
ignorance  of  the  law,  or  where  the  facts  are 
all  known,  and  there  la  no  misplaced  con- 
fidence and  no  artifice,  deception,  or  fraudu- 
lent practice  used  by  the  other  party,  are 
deemed  voluntary,  and  cannot  be  recovered 
back,  unless  made  under  an  urgent  and  im- 
mediate necessity  therefor,  or  to  release  pa- 
son  or  property  from  detention,  or  to  prevent 
an  Immediate  seizure  of  person  or  property. 
Filing  a  protest  at  the  time  of  payment  does 
not  change  the  rule."  Under  this  section  It 
was  incumbent  on  the  plaintiff  to  show  that 
the  payment  was  made  to  prevent  his  Im- 
mediate arrest  or  the  immediate  seizure  of 
his  property.  Under  the  statute  Imposing 
the  tax  upon  emignrant  agents,  certain  viola-  ' 


tions  of  the  statute  are  made  penal,  but  the 
tax  collector  is  given  no  unusual  power  to 
enforce  Its  terms.  The  mere  fact  that  the 
tax  collector,  who  has  no  authority  to  issue 
a  warrant,  or  to  make  an  arrest  with  or 
without  warrant,  notifies  a  person  that  be 
will  have  a  warrant  issued,  and  the  person 
prosecuted,  unless  he  pays  the  tax,  is  not 
sufficient  to  constitute  duress  under  the  Code. 
Under  such  a  threat  the  danger  to  the  person 
threatened  Is  not  urgent  or  immediate.  It 
may  liave  been  an  idle  threat  on  the  part  of 
the  tax  collector,  or  he  might  have  recon- 
sidered upon  an  Investigation  of  the  law;  for 
the  law  was  at  that  time  that  the  person 
against  whom  the  tax  was  assessed  should 
not  be  prosecuted  for  not  paying  the  tax  un- 
til after  be  had  registered  as  an  emigrant 
agent  It  was  only  after  he  had  registered 
as  such  agent  and  then  failed  to  pay  the 
tax,  that  he  could  be  prosecuted  for  the  non- 
payment of  the  tax,  although  before  r^s- 
try  he  might  have  been  prosecuted  for  bis 
failure  to  register.  No  warrant  appears  to 
have  been  issued  against  the  plaintiff  for 
any  offense,  and  the  allegations  of  his  peti- 
tion show  that  there  was  no  urgent  or  im- 
mediate necessity  for  paying  rhe  tax,  or  any' 
immediate  danger  of  the  seizure  of  his  per- 
son or  property.  It  is  true  that  the  petition 
alleges  that  there  was  such  a  necessity,  and 
that  the  tax  was  paid  to  prevent  the  Immedi- 
ate seizure  of  his  person  and  property;  but 
the  court  below  property  held  that  these 
averments  were  merely  conclusions  of  the 
pleader,  which  were  not  Justified  by  the 
facts  on  which  they  were  based.  The  de- 
murrer did  not  admit  the  conclusions  of  law 
set  out  In  the  petition,  but  admitted  only  the 
matters  of  fact  which  were  well  pleaded. 
Accordingly,  there  was  no  error  In  the  rul- 
ing of  the  court  below  sustaining  the  de- 
murrer of  the  defendant. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross-bill  dismissed.  All  the  Justices 
concurring,  except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


Mcknight  et  ai.  v.  biayor,  etc..  op 

TOWN  OF  SENOIA  «t  aL 
(Supreme  Court  of  Georgia.     July  19,  1902.) 

inTNICIPAL  CORPORATION— ISSUE  OF  BONDS— 

REaiSTRATION— ASSENT  OF  QUAU- 

riED  VOTERS. 

1.  When  an  election  is  held  in  a  munidpalltr 
to  determine  whether  two-thirds  of  the  quali- 
fied voters  will  give  their  assent  to  the  issuance 
of  bonds,  and  there  is  no  law  authorizing  or  re- 
quiring a  registration  of  the  voters  of  the 
town,  and  at  the  election  held  the  total  num- 
ber of  votes  cast  exceeds  the  total  number 
cast  at  the  last  general  election  in  the  town,  as 
shown  by  the  tally  sheets  of  that  election,  and 
no  question  is  raised  as  to  the  right  of  any 
of  the  voters  to  participate  in  the  bond  elec- 
tion, the  assent  of  two-thirds  of  the  qualified 
voters  is  not  obtained  where  the  number  voting 
In  favor  of  bonds  is  less  than  two-thirds  of  the 
votes  cast  at  the  bond  election, 

(Syllabus  by  the  Court) 
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Error  from  superior  court,  Coweta  county; 
S.  W.  Harris,  Judge. 

Application  by  the  mayor  and  council  of 
ihe  town  of  Senoia  and  others  to  validate 
certain  bonds.  I^'rom  an  order  validating  tlio 
same,  J.  A.  McKnlght  and  others  bring  er- 
ror.   Reversed. 

H.  A.  Hall,  for  plaintiffs  in  error.  R.  W. 
Freeman  and  T.  A.  Atkinson,  Sol.  Gen.,  for 
defendants  In  error. 

COBB,  J.  Aq  election  was  beld  In  the 
town  ot  Senoia  to  determine  whether  the 
assent  of  two-thirds  of  the  qualified  voters 
could  be  obtained  to  an  issuance  of  iKinds  by 
tiiat  municipality.  133  votes  were  cast;  85 
for  and  48  against  bonds.  From  the  tally 
sheets  of  the  last  general  election  held  in  the 
town  preceding  the  bond  election  it  appeared 
that  120  persons  had  voted.  Upon  an  appll- 
ration  to  the  Judge  of  the  superior  court  to 
validate  the  bonds  under  the  act  of  1897 
(.\cts  1897,  p.  82),  an  order  was  passed  de- 
daring  the  bonds  valid,  over  the  objection 
of  certain  citizens  that  the  assent  of  two- 
thirds  of  the  qualified  voters  had  not  been 
obtained.  The  constitution  declares  that  a 
municipal  corporation  shall  not  incur  a  debt 
of  the  character  sought  to  be  Incurred  In  the 
present  case  "without  the  assent  of  two- 
thirds  of  the  qualified  voters  thereof,  at  an 
election  for  that  purpose,  to-be  held  as  may 
be  prescribed  by  law."  Civ.  Code,  S  5893. 
The  general  assembly  has  declared  that  In 
determining  whether  two-thirds  of  the  quali- 
fied voters  voted  In  favor  of  the  Issuance  of 
bonds  "the  tally  sheets  of  the  last  general 
election  held  In  said  county,  municipality  or 
division  shall  be  talcen  as  a  correct  enumer- 
ation of  the  qualified  voters  thereof."  Pol. 
Code.  {  380.  The  local  act  under  which  the 
«-le<.-tion  In  the  present  case  was  held  de- 
clared: "The  election  for  mayor  and  cotm- 
c!I  last  preceding  In  said  town  shall  be  taken 
and  considered  to  determine  the  number  of 
voters  in  said  town."  Acts  1901,  pp.  630, 
'^.  {  10.  It  has  been  h6ld  that  the  rule  pre- 
scribed In  the  Political  Code,  which  deter- 
mines the  question  as  to  whether  two-thirds 
of  the  qualified  voters  have  given  their  as- 
K-nt  to  the  issuance  of  bonds  by  reference 
to  the  tally  sheets  of  the  last  general  elec- 
tion is  to  be  applied  only  in  cases  where 
there  is  no  better  or  more  satisfactory  test 
in  reference  to  the  question,  and  that,  there- 
fore, where  there  is  a  law  authorizing  or 
requiring  the  registration  of  voters  for  an 
election  to  be  beld  on  the  question  of  the 
issuance  of  bonds,  the  result  of  the  election 
is  to  be  determined  by  a  reference  to  the  list 
of  voters  registered  for  the  election,  and  not 
to  the  tally  sheets  of  the  last  general  elec- 
tion. Gavin  V.  City  of  Atlanta,  86  Qa.  132, 
12  S.  EL  262;  Mayor,  etc.,  v.  Wade,  88  Ga. 
'S9,  16  S.  E.  21;  Mayor,  etc.,  v.  Wilson.  96 
Ga.  2al,  23  S.  E.  2M;  Floyd  Co.  v.  State, 
112  6a.  794.  .38  S.  E.  37.  Where  there  is  no 
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better  test  than  that  prescribed  In  the  Po- 
litical Code,  the  rule  there  laid  down  may  be 
followed.  Kaigler  v.  Roberts,  89  Ga.  476,  15 
S.  E.  542;  Howell  v.  City  of  Athens,  91  Ga. 
139,  16  S.  E.  900;  Heilbron  v.  City  of  Cuth- 
beit,  90  Ga.  312,  23  S.  E.  206;  Carver  v.  City 
of  Dawson,  99  Ga.  7,  25  S.  E.  832;  Brand  v. 
Town  of  Lawrencevllie,  104  Ga.  487,  30  S.  E. 
954;  Slate  v.  City  of  Blue  Ridge,  113  Ga. 
646,  38  S.  E.  977  (2).  The  provision  in  the 
local  act  of  1901  in  reference  to  the  test  to 
be  applied  In  determining  whether  two- 
thirds  of  the  qualified  voters  have  given 
their  assent  to  the  issuance  of  bonds  is  in 
substance  the  same  as  that  laid  down  in  the 
Political  Code.  See,  in  this  connection.  Brand 
V.  Town  of  I^awrenceville,  supra.  The  two 
provisions  are  therefore  to  be  construed  sim- 
ply as  prescribing  rules  to  be  followed  In  the 
absence  of  a  more  satisfactory  and  bett» 
test  133  votes  were  cast  at  the  bond  elec- 
tion. There  is  no  question  raised  as  to  the 
right  of  any  of  these  voters  to  vote  at  this 
election.  It  is  to  be  presumed,  therefore,  that 
there  were  on  the  date  of  the  election  at 
least  133  qualified  voters  In  the  town  of 
Seuola.  If  this  Is  true,  the  Issuance  of  bonds 
by  the  town  without  the  assent  of  two-thirds 
of  this  number  would  be  a  palpable  viola- 
tion of  the  provisions  of  the  constitution  of 
the  state.  The  fact  that  there  can  be,  and 
was  In  the  present  case,  a  larger  number  of 
persons  qualified  to  vote  in  the  bond  election 
than  actually  voted  in  the  last  general  elec- 
tion conclusively  shows  that  the  test  pre- 
scribed In  the  Political  Code  cannot  always 
be  followed,  and  ought  never  to  be  followed 
when  the  facts  are  such  that  to  apply  the  test 
would  result  in  a  direct  violation  of  the  con- 
stitution. Certainly,  the  court  should  not  at- 
tribute to  the  general  assembly  the  intention 
of  prescribing  a  test  which  would  authorize 
an  issuance  of  lx)nds  when  so  doing  would 
be  in  direct  violation  of  the  constitution.  If 
the  registration  lists,  In  cases  where  regis- 
tration is  required,  should  be  looked  to  in  de- 
termining whether  two-thirds  of  the  quali- 
fied voters  have  given  their  assent  to  the  Is- 
suance of  bonds,  certainly  in  cases  where  no 
registration  Is  required  the  total  number  of 
votes  cast,  when  no  question  Is  raised  as  to 
the  right  of  any  voter  to  participate  In  the 
election,  should  be  looked  to  to  determine 
whether  the  requisite  number  of  voters  have 
given  their  assent  If  the  total  number  of 
votes  cast  is  less  than  the  total  number  cast 
at  the  last  general  election  as  shown  by  the 
tally  sheets,  then  it  may  be  safely  presumed 
that  there  has  been  no  change  in  the  popula- 
tion of  the  town,  and  the  enumeration  of 
voters  as  shown  by  the  tally  sheets  of  the  last 
general  election  may  be  followed.  But  If  It 
appears  that  the  total  number  of  votes  cast 
In  the  election  is  greats  than  the  number 
cast  at  the  last  general  election,  and  no  ques- 
tion Is  raised  as  to  the  right  of  any  voter  to 
participate  in  the  election,  certainly  it  cannot 
be  said  that  the  assent  of  two-thirds  of  the 
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qualified  voters  has  been  obtained  to  the  Is- 
suance of  bonds  when  the  total  number 
voting  In  favor  of  the  Issuance  of  such  bonds 
is  less  than  two-thirds  of  those  actually 
voting.  If  a  registration  of  the  voters  has 
been  authorized  or  required,  then  the  list  of 
registered  voters  is  conclusive  on  the  ques- 
tion as  to  how  many  qualified  voters  there 
are.  If  no  registration  is  required,  or  there 
is  no  other  satisfactory  means  of  ascertain- 
ing who  are  the  qualified  voters,  then,  if  the 
total  number  of  votes  cast  at  the  bond  elec- 
tion is  less  than  the  total  number  cast  at  the 
last  general  election,  two-thirds  of  the  votes 
cast  at  the  last  general  election  will  be  pre- 
sumed to  be  two-thirds  of  the  qualified  voters 
of  the  town.  If  there  is  no  registration,  and 
the  total  number  of  votes  cast  at  the  bond 
election  is  greater  than  the  total  number  cast 
at  the  last  general  election,  and  no  question 
is  raised  as  to  the  right  of  any  voter  to  par- 
ticipate in  the  election,  the  number  of  votes 
actually  cast  at  the  bond  election  will  be 
considered  as  conclusive  on  the  question  of 
how  many  qualified  voters  there  are  in  the 
town  on  that  day.  While  this  question  was 
not  Involved  directly  in  the  case  of  Bell  v. 
Mayor,  etc.,  of  Amerlcus,  79  Ga.  152,  3  S.  B. 
612,  the  conclusion  now  reached  was  there 
stated  by  Mr.  Justice  Blandford,  who  used 
the  following  language:  "We  think  that  un- 
der the  art  referred  to  the  requisite  number 
in  favor  of  the  issuing  of  bonds  is  at  least 
two-thirds  of  the  nnmber  of  qualified  voters 
at  the  preceding  election,  and  also  two-thirds 
of  the  qualified  voters  at  the  election  held  to 
determine  that  question."  The  judge  erred 
in  entering  an  order  validating  the  bonds. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
ot  sickness. 


IfOORE  et  al.  v.  CARET  et  aL 

BENTLEY  v.  MOORE  et  al. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

ADMINISTRATOR'S     SALE— VALIDITY— CONVEY- 

ANCB    TO    WIPE— MINOR— ESTOPPBIf— EJECT- 
MENT—PERMANENT  IMPROVEMENTS— TRIAU 

1.  A  purchase  by  an  administrator,  at  his  own 
sale,  of  any  interest  iu  the  property,  renders  the 
entire  sale  voidable  at  the  instance  ot  any  one 
interested  in  the  estate  who  moves  within  a 
reasonable  time  to  set  aside  the  sale. 

2.  A  wife  may  be  a  bona  fide  purchaser,  with- 
out notice,  from  her  husband,  where  he  is 
dealing  with  the  property  as  his  own.  It  fol- 
lows that,  while  a  purchase  by  an  administra- 
tor at  his  own  sale  is  voidable  at  the  election 
of  heirs  or  creditors  of  the  estate,  a  deed  made 
by  him  conveying  the  property  to  his  wife  for 
a  valuable  consideration  vests  the  title  in  her, 
if  she  had  no  knowledge  of  the  manner  in 
which  he  acquired  his  title. 

3.  The  guardian  of  a  minor,  who  is  the  dis- 
tributee of  an  estate,  has  no  authority  to  con- 
sent that  the  administrator  of  the  estate  and 
others  may  purchase  property  of  the  estate  at 
a  given  price;    and  the  fact  that  the  adminis- 

T 1.  See  Executors  and  Administrators,  vol.  22, 
Cant  Dig.  §§  679,  1500. 


trator  does  so  purchase  the  property,  and  pays 
over  to  the  guardian  the  part  of  the  proceeds 
which  would  be  due  to  the  minor,  does  not  es- 
top the  latter  from  seeking  to  set  aside  the 
purchase  by  the  administrator  at  his  own  sale, 
when  the  minor  has  had  no  settlement  with  the 
guardian,  and  received  no  part  of  the  proceeds 
of  the  sale  so  collected  by  him. 

4.  A  plea  claiming  a  set-off  under  the  act  of 
December  21,  18U7,  which  provides  that  the 
value  of  permanent  improvements  placed  upou 
the  land  by  one  who  is  iu  bona  fide  possession 
under  an  adverse  title  may  be  set  oS  against 
the  value  of  the  land,  if  such  permanent  ini- 
provements  exceed  the  value  of  mesne  prof- 
its, is  fatally  defective  where  the  allegations 
do  not  set  forth  with  certainty  the  value  of 
the  permanent  improvements  alleged  to  have 
been  placed  upon  «ie  property. 

6.  When  the  defendant  in  a  dvil  case  intro- 
duces no  evidence,  he  is  entitled  to  the  open- 
ing and  conclusion   of  the  argument. 

6.  In  the  trial  of  an  action  brought  to  set 
aside  an  administrator's  sale  upon  the  ground 
that  he  was  a  purchaser  at  his  own  sale,  where 
it  is  sought  to  estop  the  plaintiff  upon  the 
ground  that  his  guardian  hid  collected  from 
the  administrator  the  amount  due  him  as  his 
portion  of  the  proceeds  of  the  sale,  and  had 
paid  over  the  same  to  him  after  his  arrival 
at  majority,  after  putting  him  in  full  posses- 
sion of  all  the  facts  in  reference  to  the  sale, 
testimony  by  the  guardian  that  at  the  time  of 
the  payment  by  him  to  his  ward  it  was  stipu- 
lated by  the  ward  that  the  payment  of  the 
money  should  have  no  other  effect  than  to  pass 
the  fund  into  his  possession,  and  he  should  not 
be  concluded  thereby  from  afterwards  elect- 
ing to  restore  the  money  to  the  administrator 
and  to  set  aside  the  sale,  was  relevant. 

(Syllabus  by  the  Court.) 

Ettot  from  superior  court,  Taliaferro  coun- 
ty; Jno.  C.  Hart,  Judge. 

Action  by  Lee  A.  Bentley  and  others 
against  John  D.  Moore  and  Lizzie  E.  Moore, 
his  wife.  From  the  judgment,  Moore  and 
wife  and  liCe  A.  Bentley  bring  error.  Re- 
versed. 

Saml.  H.  Sibley,  fbr  plaintiffB.  Cloud  & 
Jennings  and  Colley  &  Sims,  for  defendants. 

COBB,  J.  Lee  Anna  Bentley  and  Martha 
J.  Carey,  a  minor,  the  latter  suing  by  her 
guardian,  William  A.  Carey,  brought  suit 
against  John  D.  Moore  and  his  wife,  Lizzie 
B.  Moore,  alleging  that  plaintiffs  are  the  chil- 
dren of  Martha  EMzabbth  Carey,  who  was 
the  daughter  of  John  R.  Moore,  deceased; 
that  they  are  the  heirs  at  law  of  their  grand- 
father, and  as  such  entitled  each  to  a  one- 
fonrteenth  interest  In  his  estate;  that  John 
D.  Moore  was  the  administrator  upon  the 
estate,  and  as  such  caused  a  tract  of  land  to 
be  sold,  and  became  himself  the  purchaser, 
and  thereafter  sold  the  land  to  his  wife, 
Lizzie  E.  Moore,  who  had  full  knowledge  of 
the  fact  that  he  was  administrator  and  bad 
bought  the  property  at  his  own  sale.  The 
prayer  of  the  petition  was  that  the  deeds 
under  which  the  defendants  Moore  and  wife 
claimed  title  might  be  canceled,  and  that  the 
plaintiffs  recover  a  one-seventh  interest  in 
the  property,  with  mesne  profits.  To  this 
artion  the  defendants  filed  pleas,  which  were 
In  substance  as  follows:  (1)  The  land  sued 
for  was  sold  at  administrator's  sale  as  alleg- 
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ed.  Before  the  property  was  sold,  Moore, 
the  administrator,  who  was  also  an  heir  at 
law  and  entitled  to  a  one-seventh  Interest  In 
the  estate,  agreed  with  six  other  persons,  the 
father  of  both  of  the  plaintiffs  and  guardian 
of  the  minor  plaintiff  t>eing  one  of  them,  that 
they  would  bid  in  the  land  at  the  sale,  if  It 
did  not  bring  a  given  price.  The  land  did  not 
brins;  this  price,  and,  under  the  agreement 
referred  to,  the  property  was  bid  In  by  one 
Bichards  for  the  sum  of  $8C)0.  The  persons 
for  whom  Richards  bid  in  the  property,  not 
being  able  to  resell  the  property,  Anally  pre- 
vailed upon  Moore  to  buy  the  property  from 
them,  and  take  the  same  at  the  amount 
which  Rlchai'ds  paid  for  the  property. 
Moore  agreed  to  do  this,  and,  in  pursuance 
of  this  arrangement,  he,  as  administrator, 
conveyed  the  property  to  Richards,  and  Rich- 
ards conveyed  the  same  bock  to  Moore  In- 
dividually, who  accounted  to  the  estate  for 
$800,  the  amount  of  the  bid.  The  arrange- 
ment before  the  sale  was  that  Moore  should 
not  bave  any  further  Interest  in  the  prop- 
erty after  the  sale  than  the  one-seventh 
which  he  would  bave  been  entitled  to  as  an 
heir  at  law.  (2)  Lizzie  R  Moore  purchased 
the  property  from  John  D.  Moore,  her  hus- 
band, who  conveyed  the  same  to  her  by  a 
deed;  and  at  the  time  of  the  purchase  she 
had  no  knowledge,  notlcs,  or  belief  whatever 
that  the  plalutlCI's  claimed,  or  would  ever 
claim,  any  interest  In  the  property,  nor  did 
she  have  any  notice  that  the  title  which 
Moore  had  to  the  land  was  either  void  or 
voidable.  She  bought  the  land  in  good  faith, 
believing  that  John  D.  Moore  owned  the 
Hame,  and  without  any  notice  whatever  that 
the  plaintiffs,  or  either  of  them,  had  at  the 
time  of  the  sale  to  her  any  Interest,  right, 
title,  4V  claim  In  or  to  the  property.  (3) 
William  A.  Carey  was  the  duly  appointed 
guardian  of  both  of  the  plaintiffs  during 
the3i  minority,  and  represented  them  in  the 
conferences  and  arrangements  In  reference 
to  the  sale,  and  as  such  guardian  received 
from  the  administrator  the  portion  of  the 
purchase  price  belonging  to  each  of  his 
wards;  and  Lee  Anna  Bentley,  upon  her  ar- 
rival at  majority,  received  her  proportion  of 
the  proceeds  of  such  sale  with  a  full  knowl- 
edge of  all  the  facts,  and  this  conduct  on 
her  part  amounted  to  a  ratlflcatlon  of  the 
purchase  by  Moore  of  the  property,  even  If 
It  was  illegal;  and  the  receipt  by  the  guard- 
ian of  Martha  J.  Carey  Is  binding  upon  her, 
although  she  is  a  minor.  (4)  Lizzie  E.  Moore 
Is  a  purchaser  In  good  faith,  and  in  adverse 
possession  of  the  property,  and  since  her 
purchase  has  expended  a  large  sum  of  mon- 
ey In  permanent  Improvements  upon  the 
property;  and  she  prays  that  the  value  of 
the  Improvements  may  be  set  off  against  the 
mesne  profits  and  the  value  of  the  land. 
Attached  to  this  plea  Is  a  long  bill  of  par- 
ticulars, consisting  of  items  from  August, 
1895,  to  May,  1001,  aggregating  several 
thousand  doUars,  all  claimed  to  be  items  of 


expense  In  connection  with  the  permanent 
Improvements  alleged  to  have  been  placed 
upon  the  land.  Some  of  these  Items  are 
such  as  would  be  clearly  connected  with 
permanent  Improvements;  others  are  such 
as  would  clearly  not  be  so  connected,  and 
BtlU  others  are  Items  of  expense  resulting 
from  the  ordinary  and  usual  repairs  upon  a 
mill  which  was  on  the  property.  Some  of 
the  Items  are  apparently  disconnected  with 
Improvements,  either  permanent  or  other- 
wise, and  a  number  of  the  Items  are  for  ex- 
penses Incurred  after  the  suit  was  filed,  and 
represent  Improvements  alleged  to  have  been 
made  since  that  time.  The  plaintiff  made 
an  oral  motion  to  strike  all  of  the  pleas 
alwve  referred  to,  upon  the  ground  that  they 
presented  no  defense;  and  made  special  ob- 
jection to  the  plea  attempting  to  set  off  the 
value  of  Improvements,  upon  the  ground 
"that  the  same  set  up  a  mass  of  expendi- 
tures, and  was  not  so  framed  as  to  show  any 
excess  of  Improvements  In  value  over  mesne 
profits  at  the  time  of  trial."  An  order  was 
passed  striking  all  of  the  pleas  except  the 
one  which  alleged  that  Lee  Anna  Bentley 
had  ratified  the  sale  to  Moore  by  receiving 
her  portion  of  the  proceeds  of  the  same,  and 
the  court  submitted  this  Issue  to  the  Jury. 
The  Jury  returned  a  verdict  finding  In  fa- 
vor of  Martha  J.  Carey  for  a  one-fourteenth 
Interest  In  the  land  and  mesne  profits,  and' 
a  verdict  In  favor  of  the  defendants,  so  far 
as  Lee  Anna  Bentley  was  concerned.  Botti 
lice  Anna  Bentley  and  the  defendants  made 
motions  for  new  trials,  and  both  motions 
were  overruled.  The  d^endants  filed  a  bill 
of  exceptlODB,  assigning  error  upon  the  re- 
fusal of  the  court  to  grant  them  a  new  trial, 
and  upon  exceptions  pendente  lite,  which  had 
been  duly  filed,  to  the  striking  of  the  pleas 
above  referred  to.  Lee  Anna  Bentley  ex- 
cepted to  the  Judgment  overruling  her  mo- 
tion for  a  new  trial. 

1.  It  is  familiar  law  that  a  purchase  by 
an  administrator  at  his  own  sale,  either  by 
himself  or  through  an  agent,  is  voidable  at 
the  Instance  of  any  person  Interested  in  the 
property.  It  Is  not  essential  to  the  applica- 
tion of  this  rule  to  a  particular  case  that 
the  administrator  should  be  the  purchaser 
of  the  entire  Interest  in  the  property.  A 
purchase  by  him  at  his  own  sale  of  any 
Interest  in  the  property  renders  the  same 
voidable.  The  same  reasons  which  made  a 
purehase  by  him  of  the  entire  interest  void- 
able at  the  Instance  of  those  who  are  in- 
terested in  the  property  would  apply  with 
equal  force  where  he  was  at  all  Interested 
in  the  purchase.  In  the  present  case,  the 
administrator  being  Interested  to  the  extent 
of  a  one-seventh  interest  in  the  purchase  at 
his  own  sale,  the  temptation  to  look  to  the 
Interest  of  himself  and  his  associates,  rather 
than  to  the  interest  of  the  heirs  and  credit- 
ors of  the  estate,  would  be  Just  the  same 
as  if  he  was  buying  the  entire  property. 

2.  As  to  property  rights,  a  wife  la  in  this 
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state  a  separate  and  distinct  person  from 
h&e  hnsband.  While  transactions  between 
Iiusband  and  wife  are  closely  scrutinized 
where  the  rights  of  third  persons  are  in- 
Tolved,  we  Icnow  of  no  reason  why  a  wife 
may  not  occupy  in  law  the  attitude  of  a 
bona  fide  purchaser  for  value,  without  no- 
tice, from  the  husband.  A  husband  may  bpU 
to  his  wife  proilerty  owned  by  him;  and  if, 
under  similar  circumstances,  a  third  person 
would  be  protected  in  law  as  a  bona  flde 
purchaser  without  notice,  the  wife  will  be 
protected.  On  account  of  the  relation  which 
they  occupy  to  each  other,  however,  slighter 
circumstances  might  be  sufflcient  to  negatiye 
good  faith  and  want  of  notice  than  would 
be  sufficient  in  the  case  of  strangers.  It  has 
been  held  that  a  wife  could  not  be  a  pur- 
«haser  at  a  sale  where  the  husband  was  the 
representative  of  another,  and  would  him- 
self be  precluded  from  becoming  a  pur- 
chaser. Reed  v.  Aubrey,  91  Ga.  436,  17  8. 
E.  1022,  44  Am.  St  Rep.  49.  Mrs.  Moore, 
therefore,  could  not  have  been  a  purchaser 
of  the  property  at  the  administrator's  sale 
by  her  husband.  But  if  her  husband  was 
the  purchaser  of  the  property  at  that  sale, 
she  could  become  a  purchaser  from  him; 
and  if  she  bought  in  good  faith,  and  for 
value,  and  without  notice  of  the  manner  in 
which  he  acquired  his  title,  although  that 
title  was  voidable  as  against  the  heirs  and 
creditors  of  the  estate  which  be  represented, 
his  deed  to  his  wife  under  the  circumstances 
above  referred  to  would  convey  to  her  a  good 
title.  Mrs.  Moore,  in  her  plea,  alleges,  in 
substance,  that  she  did  not  know  that  her 
husband  was  to  be  one  of  the  purchasers  at 
the  administrator's  sale  by  him ;  and  if,  'after 
the  title  had  vested  in  him  under  the  deeds 
made  following  the  sale,  she  bought  the  prop- 
erty from  him,  paying  value  for  it,  and  was 
Ignorant  of  the  manner  in  which  he  acquir- 
ed his  title,  her  right  to  the  property  would 
be  complete  as  against  the  h^rs  and  credit- 
ors of  the  estate.  The  court  erred  in  strik- 
ing the  plea  in  which  Mrs.  Moore  set  up 
that  she  was  a  bona  flde  purchaser  without 
notice. 

3.  The  court  did  not  err  in  striking  the 
plea  which  set  up  that  the  guardian  of 
Martha  J.  Carey  had  not  only  agreed  that 
the  administrator  might  become  one  of  the 
purchasers  at  the  sale,  but  also  received 
from  him,  as  guardian,  the  proportionate 
amount  of  the  proceeds  of  the  sale  which 
would  be  due  to  her  as  the  heir  at  law  of 
her  grandfather.  The  guardian  had  no  au- 
thority to  consent  that  the  property  of  hia 
ward  might  be  purchased  by  the  adminis- 
trator in  this  irregular  way.  The  guardian 
had  no  right  to  sell  the  property  of  his 
ward  at  private  sale;  and  to  consent  that 
the  Rdministratoi*  of  the  estate  in  which  his 
ward  was  interested  might  purchase  the 
property  at  the  sale  at  a  given  price  would 
be,  in  legal  effect,  a  private  sale  of  the  in- 
terest of  his  ward.    Having  no  authority  to 


enter  into  this  arrangement  with  the  ad- 
ministrator, the  mere  fact  that  he  after- 
wards received  from  the  administrator  the 
proportionate  amount  of  the  proceeds  which 
fell  to  his  ward  would  not  estop  her  from 
seeking  to  set  aside  the  sale  at  which  the 
administrator  was  one  of  the  purchasers. 
See,  in  this  connection.  Groover  v.  King,  46 
Ga.  101;  Candler  ▼.  Clarke,  90  Ga.  550.  556, 
16  S.  E.  646. 

4.  The  plea  attempting  to  set  off  the  value 
of  permanent  Improvements  made  by  the  de- 
fendants against  mesne  profits  and  the  value 
of  the  land  was  properly  stricken.  This 
plea  was  an  attempt  to  set  up  the  right  of 
set-off  under  the  act  of  December  21,  1897 
(Acts  1807,  p.  79;  Van  Epps'  Code  Supp.  § 
6653);  the  plea  alleging  in  terms  that  it  was 
filed  imder  the  provisions  of  that  act.  The 
act  provides  that,  where  an  action  is  brought 
for  the  recovery  of  land,  the  defendant  who 
has  bona  fide  possession  of  such  land  under 
adverse  claim  of  title  may  set  off  the  value 
of  all  permanent  Improvements  bona  fide 
placed  thereon  by  himself  or  other  bona  fide 
claimants  under  whom  he  claims,  and,  in 
case  the  legal  title  is  found  to  be  in  the 
plaintiff,  if  the  value  of  the  improvements 
at  the  time  of  the  trial  exceeds  the  mesne 
profits,  the  Jury  may  render  a  verdict  In 
favor  of  the  plaintiff  for  the  land  and  in 
favor  of  the  defendant  for  the  amount  of  the 
excess  of  the  value  of  such  improvements 
over  the  mesne  profits.  A  plea  under  this 
act  should  set  forth  not  only  the  value  of 
the  land  and  the  value  of  the  mesne  profits 
admitted  to  be  due,  but  also  the  value  of 
the  permanent  improvements  which  it  is 
claimed  that  the  xrassessor  has  placed  on  the 
land.  It  is  to  be  noted  that  the  act  docs 
not  provide  for  a  set-off  of  the  value  of  any 
improvements  except  of  that  dass  which  is 
described  by  the  term  "permanent."  The 
scheme  of  the  act  is  that  the  verdict  should 
find  the  value  of  the  land  at  the  time  of  the 
trial,  and  the  plaintiff  should  have  the  right 
to  have  the  land,  subject  to  the  payment 
to  the  defendant  of  the  excess  of  the  value 
of  Improvements  over  mesne  profits;  and. 
In  the  event  the  plaintiff  refuses  to  take  the 
land  upon  these  terms,  then  the  defendant 
should  have  the  right  to  take  the  land 
and  pay  to  the  plaintiff  the  value  of  the 
land  and  mesne  profits.  The  plea  must  set 
forth  the  value  of  the  land,  the  value  of  the 
permanent  Improvements  claimed  to  have 
been  placed  upon  the  same,  and  the  amount 
of  miesne  profits  admitted  to  be  due,  because 
the  verdict  is  required  to  set  forth  a  finding 
in  reference  to  all  three;  and  a  plea  which 
falls  to  set  forth  the  facts  from  which  the 
Jury  can  find  the  value  of  the  improve- 
ments, as  well  as  the  value  of  the  land  and 
the  amount  of  mesne  profits,  is  not  a  suffi- 
cient plea  under  this  act.  Of  course,  any 
Improvements,  although  permanent  in  their 
character,  which  were  placed  upon  the  land 
after  suit  ifras  brought  to  recover  the  same. 
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cannot  be  the  subject-matter  of  set-off,  ei- 
ther under  the  act  of  1897  or  under  any  oth- 
er law.  The  plea  in  the  present  case  was 
fatally  defective,  for  the  reason  that  It  fail- 
ed to  set  forth  the  value  of  the  permanent 
Improvements.  It  la  impossible  to  tell  from' 
the  avorments  of  the  plea,  taken  In  the 
light  of  the  exhibits  thereto,  what  Is  the 
value  of  the  permanent  improvements  which 
were  claimed  to  have  been  placed  upon  the 
land. 

5.  At  the  trial  the  defendant  Introduced 
no  evidence,  and  the  court,  over  the  objec- 
tion of  the  plaintiffs,  allo-wed  counsel  for 
the  defendant  to  open  and  conclude  the  argu- 
ment to  the  Jury.  This  ruling  is  assigned  as 
error.  Counsel  insists  that  there  is  no  law 
of  force  in  this  state  which  gives  to  a  de- 
fendant In  a  civil  case  the  right  to  open  and 
conclude  the  argument  to  the  Jury  in  cases 
where  no  evidence  is  introduced  In  his  be- 
half. It  Is  said  that  the  right  of  the  defend- 
ant to  open  and  conclude  the  argument  in 
a  criminal  case,  when  he  introduced  no  evi- 
dence, Is  given  In  Pen.  Code,  {  1029,  and 
that  a  similar  right  is  given  to  the  claimant 
In  a  claim  case  when  no  evidence  Is  Intro- 
duced In  his  behalf  under  rule  13  of  the 
superior  court  (Civ.  Code,  |  5644),  and  that 
there  Is  nothing  in  the  Code  which  gives  to 
the  defendant  In  a  civil  case  the  right  to 
open  and  conclude  the  argument  simply  be- 
cause he  Introduces  no  evidence.  The  state- 
ment of  counsel  that  there  is  nothing  in  the 
Code  in  relation  to  the  subject  except  the 
provisions  above  referred  to  seems  to  ub  to 
be  correct;  for  in  our  Investigations  we  have 
been  unable  to  find  any  provision  in  the  Code 
which  in  express  terms  declares  that  the 
failure  to  introduce  evidence  on  the  part  of 
the  defendant  In  a  civil  case  gives  him  the 
right  to  open  and  conclude  the  argument 
It  luiB  been,  within  the  knowledge  of  some 
of  the  present  members  of  this  bench,  the 
practice  for  more  than  40  years  for  the  de- 
fendant to  take  the  opening  and  condnsion 
of  tlie  argument  when  he  introduced  no  evi- 
dence, and  not  within  the  knowledge  of  any 
of  na  lias  the  legality  of  this  practice  here- 
tofore been  brought  in  question.  In  1849,  It 
was  held  by  this  court  that,  when  an  equity 
case  was  submitted  to  the  Jury  on  the  bill, 
answer,  and  replication,  and  the  defendant 
introduced  no  evidence,  he  was  entitled  to 
conclude  the  argument  before  the  Jury.  Fall 
V.  Simmons,  6  Oa.  28S  (1).  TblB  has  been 
uniformly,  since  that  time,  lecognlzed  as  the 
rule  in  equity  casea.  See  Ferguson  v.  Fer- 
guson, 51  Ga.  341  (5);  Oade  v.  Hatcher,  72 
Ga.  358;  Guess  v.  Bailway  Co.,  Id.  820. 
This  court  has  also  recognized  that  this  Is 
the  proper  rule  of  practice  to  be  applied  in 
civil  cajges  other  than  equity  and  claim  cases. 
Arthur  v.  Commissioners,  67  Ga.  221;  Rail- 
way Co.  T.  Fleetwood,  90  Ga.  23,  15  S.  B. 
778  (4).  In  1852  the  general  assembly  recog- 
nized, aa  the  existing  practice  in  civil  cases, 
that  the  defendant  was  entitled  to  the  open- 


ing and  conclusion  where  he  Introduced  no 
testimony;  for  in  that  year  an  act  was 
passed  which  declared:  .  "The  order  of  argu- 
ment of  counsel  in  criminal  cases  shall  be 
the  same  as  it  now  is  In  civil  cases;  that 
is  to  say,  after  the  testimony  Is  closed  on 
both  sides,  the  state's  counsel  shall  open  and 
conclude  the  argument  to  the  Jury,  except 
in  those  cases  in  which  the  defendant  shall 
Introduce  no  testimony,  but  in  that  event  the 
defendant's  counsel  shall  open  and  conclude 
the  argument  to  the  Jury  after  the  testimony 
on  the  part  of  the  state  is  closed."  Acts 
1851-!;2,  p.  242.  We  have  been  unable  to 
trace  to  its  origin  this  practice.  The  right 
of  the  defendant  to  open  and  conclude  the 
argument  to  the  Jury  In  cases  where  he  In- 
troduces no  testimony  has  been  claimed  In 
other  Jurisdictions,  but  the  general  rule 
seems  to  be  that  the  defendant  can  secure 
the  right  to  open  and  conclude  the  argument 
to  the  Jury  only  In  those  cases  where  he 
pleads  an  affirmative  piea,  and  thus  relieves 
the  plaintiff  of  the  onus  which  rests  upon 
him  In  all  cases.  See,  in  this  connection,  17 
Am.  &  Bng.  Enc.  Law  (Ist  Ed.)  209;  15 
Enc.  PL  &  Prac.  186,  187;  1  Thomp.  TT.  ( 
264;  2  Elliott,  Gen.  Prac.  t  543;  Bailey, 
Onus  Probandl,  |  624;  Worsham  v.  Ooar, 
4  Port  441  (6).  Without  reference  to  what 
was  the  origin  of  this  practice  In  this  state, 
or  whether  the  practice  is  founded  upon 
sound  reasons  or  not  we  will  not  now  dis- 
turb that  which  has  been  the  uniform  prac- 
tice for  m(H:«  than  half  a  century,  which  has 
been  expressly  recognized  by  the  general  as- 
sembly more  than  60  years  ago,  and  which 
has  been  allowed  to  prevail,  both  by  the 
bench  and  bar,  during  that  period  of  time. 

6.  Error  is  assigned,  in  Mrs.  Bentley's  mo- 
tion for  a  new  trial,  upon  the  refusal  of  the 
Judge  to  allow  W.  A  Carey,  her  guardian, 
to  testify  that  when  he  paid  over  to  her  her 
part  of  the  proceeds  of  the  sale,  which  he 
had  collected  from  Moore,  the  administrator 
of  her  grandfather,  it  was  stipulated  that 
the  payment  from  him  to  her  of  this  amount 
should  have  no  other  effect  than  to  transfer 
the  fund  to  her  possession,  and  that  she  re- 
ceived the  fund  from  him  upon  the  express 
condition  that  her  rights  in  the  land  which 
the  administrator  had  bought  should  not  be 
affected  by  her  taking  possession  of  the 
money.  We  think  the  court  erred  in  refus- 
ing to  admit  this  testlm(»iy.  On  the  ques- 
tion as  to  whether  Mrs.  Bentley  had  ratified 
the  purchase  by  the  administrator  at  his  own 
sale.  It  was  not  only  necessary  that  It  should 
be  shown  that  she  had  full  knowledge  of  all 
the  facts,  but  that  she  accepted  the  money 
in  full  satisfaction  of  any  claim  or  demand 
which  she  might  have  upon  the  administra- 
tor. The  mere  payment  by  her  guardian  to 
her  of  the  money  would  not  alone  be  suffi- 
cient to  show  that  she  received  the  same  in 
satisfaction  of  her  claim  upon  the  adminis- 
trator of  the  estate.  If  she  afterwards  re- 
tained the  money,  and  used  it  or  did  any 
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other  act  indicating  her  purpose  to  treat  the 
amount  received  as  a  settlement  of  her  claim, 
of  course  this  would  amount  to  a  ratlflca- 
tion;  but  if  she  simply  received  from  her 
guardian  the  amount  in  his  hands,  and  held 
It  for  the  purpose  of  tendering  it  back  to 
the  administrator  at  the  proper  time,  and  did 
not  use  the  same,  or  exercise  any  acts  of 
ownership  over  it  to  indicate  that  the 
amount  was  received  In  satisfaction  of  her 
claim  against  the  administrator,  and  did  sub- 
sequently tender  the  same  back  to  him,  then 
a  finding  that  she  had  ratified  the  sale  would 
not  be  authorized.  This  evidence  should 
have  been  admitted,  in  order  that  the  Jury 
might  pass  upon  the  question  as  to  whether, 
after  having  been  Informed  of  all  the  facts 
in  connection  with  the  sale  of  the  property 
In  which  she  was  Interested,  she  elected  to 
receive  the  money  as  her  own,  and  thus  dis- 
charge the  administrator  from  further  liabil- 
ity; or  whether,  after  having  arrived  at  age, 
she  received  the  money  from  her  guardian 
simply  that  it  might  pass  into  her  possession, 
where  it  lawfully  belonged,  in  order  that  she 
might  thereafter  herself  deal  with  the  ad- 
ministrator in  reference  to  the  fund,  instead 
of  through  the  medium  of  her  former  guard- 
ian. 

Judgment  in  each  case  reversed.  All  the 
Justices  concurring,  except  LEWIS,  J^  ab- 
sent on  account  of  sickness. 


TOWNER  et  al.  t.  GRIFFIN. 
(Supreme  Court  of  Georgia.     July  19,  1902.) 
LKTTBRS  OF  ADMINISTRATION— APPLICATION. 

1.  An  application  for  letters  of  administra- 
tion, which  fails  to  allege  that  the  applicant 
is  an  heir  at  law  of  the  decedent,  or  a  creditor 
of  the  estate,  or  any  other  reason  which,  under 
the  law,  would  entitle  the  applicant  to  the  ad- 
ministration, should  be  dismissed  upon  motion 
made  ou  thnt  ground  by  caveators  appearing 
nt  the  hearing,  who  are  heks  at  law  of  the 
decedent. 

fSyllabus  by  the  Ck)urt.) 

Error  from  superior  court,  Glascock  coun- 
ty:   H.  M.  Holden,  .Tudge. 

Application  by  David  GrIfBn  for  letters  of 
administration.  From  an  order  granting  the 
same,  W.  A.  Towner  and  others  bring  error. 
Reversed. 

B.  F.  Walker,  for  plaintiffs  in  error.  Sea- 
born Reese,  for  defendant  in  error. 

COBB,  J.  Griffin  applied  for  letters  of  ad- 
ministration de  bonis  non  with  the  will  an- 
nexed upon  the  estate  of  Towner.  Certain 
persons,  describing  themselves  as  heirs  at 
law  of  Towner,  appeared,  and  moved  to  dis- 
miss the  application,  upon  the  ground  that 
it  did  not  appear  therefrom  that  the  applicant 
was  a  creditor  of  the  estate,  or  an  heir  at  law 
of  the  testator,  or  In  any  way  Interested  In 

V 1.  See  Execaton  and  Adminlstraton,  vol.  0, 
Cent  DIs,  i  80. 


the  estate.  The  court  overruled  this  motion, 
and  the  case  proceeded  to  trial  upon  various 
grounds  of  caveat,  one  of  them  being  that 
there  was  no  necessity  for  administration.  A 
Judgment  was  entered  in  the  court  of  ordi- 
nary, appointing  one  of  the  caveators  admin- 
istrator upon  the  estate.  The  caveators  ap- 
pealed to  the  superior  court,  and  in  that  court 
a  motion  to  dismiss  the  application  was  again 
made  and  overruled  by  the  court.  Excep- 
tions pendente  lite  were  filed  to  this  ruling. 
The  case  proceeded  to  trial  npoa  the  grounds 
of  caveat,  and  resulted  in  a  verdict  finding 
that  there  was  a  necessity  for  administration, 
and  designating  as  administrator  the  caveator 
who  had  been  appointed  by  the  ordinary. 
The  caveators  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  case  Is  here 
upon  a  bill  of  exceptions  assigning  error  upon 
the  overruling  of  the  motion  to  dismiss  the 
application  and  upon  the  refusal  to  grant  a 
new  trial. 

The  Code  provides  that  every  application 
made  to  the  ordinary  for  the  granting  of  any 
order  shall  be  by  petition  in  writing,  stating 
the  ground  of  such  application  and  the  ordn' 
sought.  CiT.  Code,  S  4254.  It  Is  also  pro- 
vided that  all  objections  or  caveats  to  an  or- 
der sooght  shall  be  in  writing,  setting  forth 
the  grounds  of  such  caveat  Civ.  Code,  8 
4256.  It  has  been  bdd  that  caveat  to  an  ap- 
plication for  letters  of  administration  should 
show  that  the  caveator  is  interested  In  the 
estate,  either  as  a  creditor  of  the  estate  or  au 
heir  at  law  of  the  decedent.  WlUlams  v. 
Williams,  113  Ga.  1006,  3d  S.  B.  474,  and  case 
cited.  The  reason  of  this  rule  is  that  a  mere 
interloper  should  not  be  allowed  to  interfere 
where  a  proper  application  has  .been  made 
for  letters  of  adminlstraticm.  upon  the  estate. 
A  person  who  is  not  concerned  in  any  way  in 
the  question  should,  of  course,  not  be  heard 
before  the  court  While  there  is  no  ruling  to 
the  effect  that  an  application  for  letters  of  ad- 
ministration must  show  that  the  applicant  is 
an  heir  at  law,  or  a  creditor,  or  for  some 
other  r^Bon  entitled  to  the  administration,  it 
would  seem  that  the  principle  at  the  founda- 
tion of  the  ruling  above  referred  to  would  ap- 
ply in  such  a  case.  Except  In  those  cases 
where  the  law  authorizes  the  county  admin- 
istrator or  the  clerk  of  the  superior  court  to 
be  appointed  administrator  upon  an  estate, 
the  law  does  not  recognize  the  right  of  any 
one  to  be  appointed  administrator,  unless  he 
is  an  heir  at  law  of  the  decedent,  or  a  cred- 
itor of  the  estate,  or  otherwise  interested 
ther^n  as  legatee  or  devisee,  or  has  been  se- 
lected by  a  majority  of  the  heirs  at  law  as 
administrator,  or  has  been  associated  as  co- 
administrator with  one  who  is  entitled  to  the 
administration  for  some  one  or  more  of  the 
reasons  Just  referred  to.  Civ.  Code,  {  3367. 
No  other  person  than  those  Just  referred  to 
Is  entitled  to  be  appointed  admhiistrator;  and 
it  would  seem  that  no  other  person  should  be 
allowed  to  file  an  application  for  letters  of  ad- 
ministration, and  thus  Involve  the  estate,  and 
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those  Interested  fherelD,  In  the  expense  nec- 
essary to  determine  whether  an  administra- 
tion is  necessary,  or  to  defeat  the  application 
of  a  mere  intermeddle.  If  the  heirs  and 
creditors  and  all  other  persons  Interested  in 
the  estate  are  satisfied  to  allow  the  same  to 
so  unrepresented,  It  is  no  concern  of  one  who 
lias  no  interest  whatever  in  the  estate.  In 
the  present  case  the  application  does  net  al- 
lege that  the  applicant  has  any  interest  what- 
ever in  his  own  right  in  the  estate,  or  that 
be  represents,  either  as  next  friend  or  other- 
wise,  any  one  who  is  interested  in  the  estate, 
lie  does  not  show,  upon  the  face  of  his  ap- 
plication, that  he  has  any  right  to  bring  l>e- 
I'ore  tbe  oonrt  the  question  as  to  whether  ad- 
mlnlalxatloaa  should  be  had  npon  the  estate. 
The  sectioa  of  the  Code  which  requires  that 
every  application  made  to  the  ordinary  must 
state  "the  ground  of  such  application,"  when 
applied  to  a  petition  for  letters  of  admlnlstra- 
tioQ,  means  that  the  applicant  must  show  In 
his  application  that  be  has  such  an  interest 
in  the  estate,  either  in  his  own  right  or  as  the 
reiH«seatatlve  of  some  other  person,  as  would 
authortce  him  to  bring  the  estate  before  tbe 
court,  in  order  that  it  mig^t  determine 
whether  there  should  be  representation  there- 
on. See,  in  this  connection,  1  Woemer, 
Adm'n  (2d  Ed.)  •5e2,  |  261.  It  Is  said, 
though,  that  tbki  oonrt  has  hdd  In  Beale  v. 
Hall.  22  Oa.  431,  that  "the  pleadings  need  not 
aver  tbe  grounds  upon  which  an  administra- 
tor to  entitled  to  the  letters,  even  if  the  letters 
express  ttaem."  It  will  be  found  upon  an  ex- 
aminatien  of  that  case  that  tbe  question  now 
under  eonaideratlon  was  not  involved.  That 
was  an  action  of  trover,  brought  by  an  ad- 
ministrator, and  it  was  simply  held  that  the 
pleadings  In  the  trover  case  need  not  contain 
any  aTeraieul  of  the  grounds  upon  which  the 
admlniatnitor  was  entitled  to  the  admlnistssr 
tlon.  Nor  is  there  anything  in  the  case  of  De 
Lonne  ▼.  Pease,  19  Gku  220,  tai  conflict  with 
the  ruling  now  made.  That  was  an  action 
of  ejectment,  brought  by  an  administrator; 
and  when  he  offered  in  evidence  tbe  Judg- 
ment of  the  court  of  ordinary  appointing  him; 
thus  sliowlng  his  authority  to  sue,  it  appear- 
ed therefrom  that  he  was  not  the  applicant, 
but  that  be  was  appointed  at  the  hearing  of 
an  appllcBlion  brought  by  another  person, 
witboot  a  new  citadon  having  been  issued. 
It  was  lidd  tliat  tlie  erdinary  had  autliority 
to  appoint  a  person  other  ttian  the  applicant 
witbout  issuing  a  new  citation.  The  ques- 
tion now  under  consideration— as  to  whether 
the  application  must  show,  as  against  an  ob- 
jection made  before  any  appointment  has 
been  made,  that  the  applicant  is  so  Interested 
in  tbe  estate  as  to  be  entitled  to  tbe  admin- 
istration—was not  involved  In  that  case. 
Neltfa«'  was  this  question  Involved  In  the 
case  of  MandevtUe  v.  Mandeville,  8S  Ga.  243. 
That  was  a  conteet  over  an  application  for 
administration.    Tbe  applicant  was  an  heir 


at  law,  and  interested  in  the  estate,  and 
hence  bad  a  right  to  apply  for  tbe  adminis- 
tration. The  caveators  w^e  also  heirs  at 
law,  and  were  In  number  two-thirds  of  those 
interested  In  the  distribution  of  the  estate. 
In  their  caveat  they  set  up  that  the  appli- 
cant was  not  a  proper  person  to  administer, 
and  also  that  they  bad  selected  another  one 
of  tbe  heirs  at  law  as  administrator.  It  was 
held  that  the  court  had  authority  to  appoint 
0  person  other  than  tbe  applicant,  without  Is- 
suing a  new  citation;  and  that,  where  a 
majority  of  the  next  of  kin  of  the  decedent 
agree  upon  one  of  their  number  as  adminis- 
trator, the  ordinary  must  appoint  blm.  Tbe 
court  erred  in  overruling  the  motion  to  dis- 
miss the  application  for  administration  npon 
the  ground  that  It  did  not  appear  therefrom 
that  the  applicant  had  a  right  to  file  the 
same. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  aiekness. 


HEIDT  V.  HEIDT  et  ol. 
(Supreme  Court  of  Geor^a.     July  19,  19(t2.) 

WIU—CONSTRUCmON— PROPERTY    DKVISHD. 

1.  A  father  executed  a  will,  by  the  terms  «t 
which  a  described  tract  of  land,  containing  800 
acres,  was,  after  his  death,  to  go  to  four  named 
children.  In  this  will  the  testator  declared: 
"Should  either  or  each  of  said  heirs  improve 
any  portion  of  said  land  before  divlaion  be- 
tween themselves,  it  is  my  wUl  and  desire  that 
one  who  does  the  improving  be  entitled  to  that 
portion  of  said  [land]  hnproved."  One  of  these 
children,  a  son,  in  reliance  upon  the  will,  and 
with  the  father's  knowledge  and  consent  while 
in  life,  built  a  dwelling  and  certain  outhouses 
oa  a  portion  of  the  land,  and  thereafter  died  be- 
fore ti>e  father.  Held,  that  under  tliis  state  of 
facts,  the  son's  sole  heir  could  not  recover  from 
the  representatives  of  the  testator's  estate  any 
particular  200  acres,  or  other  definite  portion, 
of  the  entire  tract  mentioned  in  the  will;  this 
being  so  for  the  reason  that,  even  if  what  oc- 
curred between  tbe  father  and  son,  and  tbe  lat- 
ter's  acta  in  pursuance  thereof,  could  be  said  to 
operate  as  a  parol  gift  of  land  followed  by  the 
erection  of  valuable  improvements  thereon,  it 
would  be  impossible  to  ascertain  to  what  par- 
ticular portion  of  the  tract  such  gift  applied. 

2.  There  was  no  error  in  granting  a  new  trial 
in  this  case. 

(Syllabus  by  the  CVinrt.) 

Error  from  superior  court,  Eifflngham  coun- 
ty;   P.  Seabrook,  Judge. 

Action  by  O.  N.  Heidt  against  B.  B.  Heidt 
and  others.  Verdict  for  plalntltL  From  an 
order  granting  a  new  trial,  he  brings  error. 
Affirmed. 

H.  B.  Strange  and  D.  H.  Olark,  for  plaln- 
tiflt  In  error.  A.  O.  Wright,  for  defendants  In 
error. 

PER  CURIAM.     Judgment  affirmed. 

LEWIS,  Jm  absent  on  account  of  sickness. 
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CLARKE  T.  HATARD. 

(Supreme  Court   of  Georgia.     July  18,  1902.) 

ACTION  ON   NOTE— DIRECTING  VERDICT- 
EVIDENCE. 

1.  TVbere  the  only  defense  to  a  suit  on  a 
promissory  note  was  that  the  loan  for  which  it 
was  given  was  usurious,  in  that  the  broker  who 
negotiated  the  loan,  and  who  charged  commis- 
sions for  his  services  out  of  the  money  loaned, 
was  the  agent  of  the  lender,  who  knew  of  and 
acquiesced  in  that  method  of  compensating 
the  broker;  and  where  the  uncontradicted  evi- 
dence showed  that  the  broker  was  the  agent 
of  the  borrower,  and  not  of  the  lender, — ^it  was 
not  erroneous  to  direct  a  verdict  for  the  plain- 
tiff for  the  full  amount  appearing  to  be  due  on 
the  note. 

2.  Evidence  that  papers  pertaining  to  a  loan 
were  sent  to  a  given  point,  inclosed  in  a  let- 
ter, is  admissible  without  the  necessity  of  in- 
troducing the  letter  itself;  the  contents  of  the 
letter  not  being  in  any  way  involved  in  the 
controversy,  and  no  attempt  being  made  to 
offer  proof  in  regard  thereto. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Ueid,  Judge. 

Action  by  Agnes  H.  Havard  against  Man- 
da  A.  Clarke.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

R.  O.  Lovett,  for  plaintiff  In  error.  Ander^ 
8on,  Anderson  &  Thomas,  for  defendant  In 
error. 


FISH,  7.  Tills  is  the  second  time  this  case 
has  been  before  ns.  On  the  first  trial  the 
Judge  of  the  court  below  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for, 
and  this  court  reversed  the  judgment.  See 
Clarke  v.  Havard,  111  Ga.  242,  36  S.  B.  837, 
51  li.  R.  A.  490,  where  the  facts  upon  which 
the  decision  was  founded  are  fully  set  forth. 
The  case  was  tried  a  second  time,  and  ag:ain 
the  court  directed  a  verdict  for  the  plaintiff; 
and  upon  this  ruling,  as  well  as  certain  rul- 
ings of  the  court  in  regard  to  the  admission 
of  evidence,  the  case  Is  now  here  for  review. 

1.  It  is  clear  that,  unless  the  evidence  con- 
tained in  the  record  now  before  us  is  different 
from  that  which  was  introduced  on  the  first 
trial  of  the  case,  the  Judgment  should  again 
be  reversed.  We  find,  however,  that  the 
facts  disclosed  by  this  record  make  quite  a 
different  case  from  that  in  111  Ga.,  36  S.  B., 
51  L.  R.  A.  The  grounds  upon  which  the 
judgment  of  reversal  was  rendered  when  the 
case  was  formerly  before  this  court  were  that 
the  evidence  wan'anted  a  finding  that  Har- 
nett was  the  agent  of  the  Security  Invest- 
ment Company  for  the  purpose  of  making  a 
loan  to  Mauda  A.  Clarke;  and  also  warranl)- 
ed  a  finding  that  the  lender  knew  that  Har- 
nett was  charging  a  commission  for  his  serv- 
ices, and  tacitly  authorized  the  making  of 
such  a  charge,  thus  rendering  the  loan  obnox- 
ious to  the  laws  against  usury.  It  appeared 
on  that  trial  that  the  Jury  would  have  been 
authorized  to  find  that  Harnett  kept  on  hand 
money  belonging  to  the  Security  Investment 
Company  for  the  purpose  of  lending  it  out 


as  satisfactory  applications  were  made  to 
him;  that  Harnett  alone  passed  upon  the  ap- 
plications submitted  to  him,  and  approved  or 
disapproved  the  security  offered  him;  that 
the  lender  must  necessarily  have  known  that 
Harnett  received  compensation  for  his  serv- 
ices as  a  broker  out  of  the  amounts  advan- 
ced to  borrowers;  and  that  Bametfs  testi- 
mony that  he  was  not  the  agent  of  the  lender 
was  simply  the  statement  of  his  conclusion 
from  the  facts  given.  It  also  appeared  that 
the  application  for  the  loan,  which  In  terms 
expressly  made  the  broker  the  agent  of  the 
borrower,  was  dated  17  days  later  than  the 
day  on  which  the  note  was  signed;  and  in 
this  connection  Presiding  Justice  Lumpkin  in 
the  opinion  (page  246,  111  Ga.,  page  839,  36 
S.  E.,  and  61  L.  B.  A.  499)  pertinentiy  asks: 
"Could  not  the  Jury  have  found,  and  ought 
they  not.  In  view  of  all  the  evidence,  to  hare 
foimd,  that  the  contract  embraced  in  the 
application  was  purely  colorable?"  On  the 
second  trial  much  that  was  before  obscure 
or  misleading  was  explained.  It  appears 
from  the  uncontradicted  evidence  that  the 
original  application  for  a  loan  was  made  to 
Barnett  by  the  husband  of  the  defendant. 
This  was  some  time  in  January,  1896.  Bar- 
nett testified:  "There  was  an  application 
made  at  the  time  he  came  In,— a  rough  ap- 
plication. It  was  a  statement  taken  down  In 
pencil  first,  and  then  It  Is  from  that  rough 
application  that  we  prepared  the  application 
that  Is  subsequently  made,  which  is  forward- 
ed to  the  lender  when  we  are  asking  him  to 
acc^t  it,  to  state  whether  or  not  he  would 
accept  the  loan."  Subsequentiy  tbe  witness 
prepared  a  typewritten  application,  which 
was  signed  by  the  def aidant,  and  forwarded 
to  the  Georgia  Loan  &  Trust  Company  of 
Macon.  After  the  lapse  of  a  few  dajrs,  the 
application  was  returned  accepted,  and  with 
it  a  check  for  the  amount  of  the  loan,  and  all 
the  papers  to  be  signed  by  the  defendant. 
The  note  and  security  deed  were  signed  on 
January  21,  1896,  but  the  note,  for  conven- 
ience, was  dated  January  Ist,  a  rebate  being 
allowfd  for  the  Interest  from  January  1st  to 
January  21st  Beardsley,  a  member  of  the 
copartnership  known  as  tbe  Security  Invest- 
ment Company,  swore:  '1  do  not  know  Sam- 
uel Barnett,  of  Atianta,  Ga.  Kever  saw  him, 
and  he  Is  not  connected  with  the  Security  In- 
vestment Co.  He  has  no  right  to  make  loans 
for  the  Security  Investment  Co.  without  first 
submitting  them  for  acceptance.  He  is  not 
the  agent  for  the  Security  Investment  Co., 
and  I  do  not  know  him.  *  *  *  I  had  no 
knowledge  as  to  what  compensation.  If  any, 
was  paid  by  Manda  Clarke  to  Samuel  Barnett 
for  procuring  the  loan  from  the  Secnrlty  In- 
vestment Co.  Samuel  Harnett  was  not  the 
agent  of  the  Security  Investment  Co.  In  mak- 
ing the  loan  to  Manda  Clarke."  The  evi- 
dence above  ouUined  was  not  contradicted. 
Two  results  therefore  follow:  As  to  the 
agency  of  Harnett,  the  case  falls  within  the 
ruling  in  Merck  v.  Mortgage  Co.,  79  Ga.  213, 
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7  S.  E.  265,  from  wliicb  It  was  specially  ex- 
cepted In  the  opinion  In  111  Ga.,  36  S.  E.,  and 
51  tu  R.  A.;  and,  conceding  tbat  Barnett  was 
the  agent  of  the  Security  Investment  Com- 
pany (the  contrary  of  which  we  think  was 
clearly  shown),  the  case  is  then  controlled  by 
the  mllng  In  the  case  of  McLean  t.  Camak, 
97  Ga.  804,  25  S.  K.  493,  for  there  Is  no 
evidence  whatever  to  show  on  the  part  of 
the  lender  any  connivance  at,  or  even  knowl- 
edge of,  the  alleged  usurious,  charge  for  com- 
mission made  by  the  intermediary.  We  are 
therefore  clearly  of  the  opinion  that  the  court 
below  did  not  err  in  directing  a  verdict  for 
the  plaintiff  for  the  full  amount  of  principal 
and  interest  sued  for. 

2.  There  is  nothing  in  the  objection  made 
by  the  defendant  to  the  evidence  of  Barnett 
that  he  placed  the  application  for  a  loan  in 
a  letter,  and  sent  it  to  Macon;  the  objection 
being  that  the  evidence  was  not  competent 
without  the  letter.  It  was  not  sought  to 
prove,  by  parol  or  otherwise,  the  contents  of 
tbe  letter.  The  fact  that  the  letter  was  sent 
was  Incidental  to  tbe  submitting  of  the  ap- 
plication to  the  lender,  and  the  evidence  to 
that  effect  could  certainly  do  no  harm  to  the 
defendant. 

Judgment  aflOrmed.  All  tbe  Justices  con- 
earring,  except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


DU  VALL  V.  CITY   COUNCIL  OF 

AUGUSTA. 

(Supreme  Court  of  Georgia.     July  17,  1902.) 

INTOZICATINO  LIQUORS-ILLBOAI.  8AUI- 
BVIDBNCB. 

1.  Even  if  an  accusation  in  a  police  court, 
charging  a  person  with  the  sale  of  "intoxicat- 
ed" Uqaora,  can  be  properly  coiistrued  to  charge 
the  sale  of  intoxicating  liquors,  a  Judgment 
finding  such  person  guilty  is  erroneous  when 
tbe  only  evidence  as  to  the  character  of  the  liq- 
nor  sold  is  that  it  was  beer,  the  evidence  not 
showing  what  kind  of  beer  it  was,  or  that  it 
was  an  intoxicating  liquor. 

(Syllabus  by  the  CJonrt.) 

Error  from  superior  court,  Bichmond  coun- 
ty;  B.  L.  Brinson,  Judge. 

lillie  Du  Vail  was  convicted  of  sellini 
Intoxicated  liquors  on  Sunday,  and  brought 
certiorarL  From  an  order  overruling  the 
certiorari,  she  brings  error.    Beversed. 

Sam.  F.  Oarllngton,  for  plaintiff  in  error. 
Wm.  H.  Barrett,  for  the  State. 

SIMMONS,  O.  J.  In  tbe  recorder's  court 
of  the  aty  of  Augusta,  Llllle  Du  Vail  was 
tried  and  convicted  on  a  charge  of  selling 
"Intoxicated"  liquors  on  Sunday.  The  ac- 
cnsatliMi  was  demurred  to  on  the  ground  that 
It  set  out  no  offense  against  any  of  the 
ordinances  of  tbe  dty.  The  demnirrer  was 
overruled,  and  the  case  proceeded  to  trial. 
Two  witnesses  testified  that  after  12  o'clock 
on  a  certain  Saturday  night  they  purchased 
a  bottle  of  beer  of  a  woman  in  the  employ- 
ment of  the  defendant,  and  paid  her  there- 


for in  the  presence  of  the  defendant.  The 
recorder  found  the  defendant  guilty,  where- 
upon she  sued  out  a  writ  of  certiorari  front 
the  superior  court,  alleging  that  it  was  error 
to  overrule  the  demurrer,  and  that  the  Judg- 
ment of  guilty  was  without  evidence  to  sui>- 
port  It,  as  tbe  evidence  did  not  show  tbat 
the  liquor  sold  was  intoxicating.  Upon  the 
hearing  the  certiorari  was  overruled.  Tbe 
plaintiil  in  certiorari  excepted. 

We  think  it  very  doubtful  whether  the 
charge  was  well  foxmded  under  the  ordi- 
nance of  the  city.  That  ordinance  makes  it 
penal  for  any  dealer  in  Intoxicating  liquors, 
or  any  other  person,  to  sell  spirituous,  vinous, 
or  fermented  liquors  after  certain  hours  at 
night  The  charge  in  the  present  case  was 
of  selling  "intoxicated"  liquors.  This  is  to 
us  a  new  kind  of  liquor,  and  is  not  men- 
tioned In  any  of  tbe  books  on  the  subject 
of  liquors.  Be  tbat  as  it  may,  we  are  clear, 
treating  tbe  charge  as  relating  to  intoxicat- 
ing liquors,  that  the  case  was  not  made  out. 
If  the  charge  amounted  to  an  accusation  of 
unlawfully  selling  Intoxicating  liquors,  then, 
the  proof  should  have  shown  that  tbe  liq- 
uors sold  were  intoxicating.  There  was  no 
evidence  as  to  the  kind  of  beer  which  was 
sold.  There  are  many  kinds  of  beer  made 
and  used,  such  as  potato  beer,  persimmon 
beer,  rice  beer,  and  other  beers,  which  are 
known  to  be  not  intoxicating.  There  is  also 
lager  beer,  which  may  or  may  not  be  Ju- 
dicially known  to  be  intoxicating,  the  courts 
dUTerlng  as  to  this  matter.  The  evidence  in 
this  case  merely  showed  that  the  llquw  sold 
was  beer,  and  did  not  disclose  what  kind 
of  beer  it  was.  The  recorder  stated  on  the 
trial  that  he  would  take  Judicial  notice  tbat 
beer  was  intoxicating.  In  this,  we  think, 
he  erred.  Assuming  that  the  beer  sold  was 
lager  beer,  the  courts  in  the  different  states 
differ  as  to  whether  or  not  they  will  notice 
Judicially  that  it  is  of  an  Intoxicating  na- 
ture. This  court,  so  far  as  we  know,  has 
never  decided  the  question.  As  In  this  case 
It  was  not  even  shown  that  the  beer  sold 
was  lager  beer,  we  think  it  cannot  be  as- 
sumed to  have  been  intoxicating.  The  Judge 
therefore  erred  in  overruling  the  certiorari. 

Judgement  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


ATLANTA  TRUST  &  BANKING  CO.  v. 

CLOSE. 

(Snpreme  Court  of  Georgia.     July  19,  1902.) 

SAVINOS  BANK— RECOVERY  OP  DEPOSIT— EV- 
IDENCES-DEMAND—WAIVER. 
1.  A  pass  book  given  to  a  depositor  in  a  sav- 
ings bank,  the  entries  in  which  are  shown  to- 
have  been  made  by  an  officer  of  the  bank,  is  ad- 
missible in  evidence  against  tbe  bank,  and  is 
prima  facie  evidence  that  the  bank  is  indebted 
to  the  depositor  for  the  balance  shown  by  the 
book. 

^1.  See  Baoki  and  Banking,  vol.  t.  Cent  Dls.  | 
SOO. 
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^.  When  the  depositor  is  a  nonresident,  and 
plnces  the  collection  of  her  account  in  the 
hands  ot  an  attorney,  who  presents  the  pass 
book,  and  demands  of  the  bank's  officers  the 
payment  of  the  balance  shown  therein,  the 
rules  of  the  bank  allowing  it  to  pay  out  de- 
l>osits  to  any  one  holding  the  pass  book,  and 
the  officers  inform  the  attorney  that  they  will 
not  pay  the  interest  claimed,  but  will  look  into 
the  question  of  paying  the  principal,  in  a  suit 
against  the  bank  it  cannot  set  lip  as  a  defense 
that  the  attorney  had  not  complied  with  the  by- 
lawf  by  showing  written  authority  from  his 
client  to  collect  what  was  due  her.  This  ob- 
jection, not  having  been  made  at  the  time  of 
the  demand,  was  waired.  See  Fenu  v.  Ware, 
28  S.  B.  238,  100  Oa.  663,  and  authorities 
<it«J 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county: 
J.  H.  Lumpkin,  Judge. 

Action  by  E.  M.  Close  against  the  Atlanta 
Trust  &  Banking  Company.  Judgment  for 
plalntlS,  and  defendant  brings  error.  Af- 
firmed. 

Dorsey,  Brewster  &  Howell  and  Hugh  M. 
Dorsey,  for  plaintiff  In  error.  Ben  J.  Con- 
yers,  for  defendant  In  error. 

PER  CURIAM.    Judgment  aflBrmed. 

IEW18,  J.,  absent  on  account  of  sickness. 


HARRIS  T.  DAVIS  et  al 
<8npreme  Coart  of  Georgia.    Jnly  19,  1902.) 

HUSBAND  AND  WIFB— SEPARATION— ARBITRA- 
TION AS  TO  PKCUNIART  OBLIGATIONS— AU- 
HONY— BIQHTS  OF  DOWER. 

1.  Where  a  husband  and  wife,  reciting  tliat 
they  have  voluntarily  separated,  but  fail  to 
"agree  upon  any  sum  in  satisfaction  of  the 
claims  of  the  wife  upon  the  husband  for  ali- 
mony as  allowed  by  law,  and  all  other  demands 
of  a  pecuniary  nature  that  might  or  could  arise 
under  the  law,"  submit  to  arbitration  "the 
nintters  in  dispute  between  them  touching 
alimony  and  all  pecuniary  obligations  under 
the  law  of  all  kinds  whatever,  empowering 
the  arbitrators  to  award  to  the  wife  a  sum 
certain,  to  belong  absolutely  to  her,  which 
Khali  be  "final  and  forever  conclusive  upon  the 
parties  in  regard  to  alimony  and  all  pecuniair 
obligations  due  from  the  husband  to  the  wife, 
nnd  an  award  is  made  in  accordance  with  such 
submission,  and  entered  as  the  judgment  of  a 
fonrt  of  competent  jurisdiction,  the  sum  so 
awarded  being  paid  to  the  wife,  and  accepted 
and  used  by  her,  she  living  thereafter  separate 
and  apart  from  the  husband,  such  award  has 
the  force  and  effect  of  a  decree  grautiug  per- 
manent alimony.    Civ.  Code,  §  2464  et  seq. 

2.  Under  Civ.  Code.  {  2472,  the  allowance  of 
permanent  alimony  to  a  wife  bars  her  of  her 
rights  of  dower  and  year's  support  from  her 
husband's  estate. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Newton  connty; 
Z.  A.  LitUeJobn,  Judge. 

Action  by  L.  F.  Harris  against  John  B. 
Davis,  administrator,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Atlirmed. 


1  Jas.  F.  Rogers  and  J.  G.  Lester,  for  plain- 
tiff  in  error.  Capers  Dickson  and  E.  F.  Ed- 
wards, for  defendants  in  error. 

PER  CURIAM.    Judgment  afQrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


GREER  et  al.  ▼.  WAXBLBAUM. 
(Supreme  Court  of  Georgia.     July  18,   1902.) 

ACTION    AGAINST    FIRM— PBTITION— AHEND- 
HBNT. 

1.  A  petition  in  an  action  bronglit  against  a 
partnership  described  as  the  firm  of  "A.  &  B.," 
and  alleged  to  be  composed  of  the  individuals 
A.  and  B.,  is  not  amendable  so  as  to  make  the 
action  one  against  a  partnership  described  as 
the  firm  of  "C.  &  B.,"  and  composed  of  the 
individuals  C.  and  B.  A  partnersnip  being  an 
entity,  one  described  as  the  firm  of  C.  &  B.," 
and  composed  of  the  indfvidoals  O.  and  B.,  is 
necessarily  a  different  entity  from  a  partner- 
ship described  as  the  firm  of  "A.  &  B.,"  and 
composed  of  the  individuals  A.  and  B. 

2.  Where,  to  an  action  of  the  nature  above 
indicated,  an  improper  amendment  of  the  kind 
mentioned  was  allowed,  the  error  thus  com- 
mitted '  vitiated  the  entire  proceeding,  and  all 
subsequent  steps  therein  should  be  treated  as 
altogether  nugatory  and  void. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  J.  J.  Waxelbaum  against  Greer 
ft  Arnold.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Reversed. 

Walter  T.  Colquitt,  for  plaintiffs  In  error. 
S.  K.  Abbott  and  Abbott  &  Greer,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  at  alckneas. 


NBAL-MILLARD  CO.  ▼.  OWENS. 

(Supreme   Court  of  Georgia.    July  19,   1902.) 

PROCEISS— VALIDITY- AMBNDHBMT— SBRVICB. 

1.  Where  a  defendant  in  a  pending  suit  is 
served  with  a  process  in  which  an  entirely 
different  person  is  named  as  defendant  such 
process  is,  as  to  the  person  served  therewitb, 
no  process  at  ail;  and  tihe  nam«  of  tlie  real 
defendant  cannot,  by  amendment  at  the  trial 
term  of  the  case,  be  substitntod  for  the  pmon 
named  in  the  process.  In  such  a  case,  it  is 
proper  to  sustain  a  timely  motion  made  by 
the  defendant  to  vacate  the  entry  of  service 
upon  him  made  by  the  shcrijff. 
(Syllabus  by  the  CJourt) 

Error  from  superior  court,  Chatbam  conn- 
ty;  P.  Seabrook,  Judge. 

Action  by  the  Neal-Mlllard  Company 
against  Mary  H.  Owens.  Judgment  for  de- 
fendant, and  plaintiff  brings  ertta:.  Af- 
firmed. 

Twiggs  &  Oliver,  for  plaintiff  in  error. 
Wm.  P.  Hardee,  for  defendant  in  error. 
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COBB,  J.  The  Neal-Millard  Company  filed, 
in  the  office  of  the  clerk  of  the  superior  court 
of  Chatham  county,  a  petition  against  Hamp- 
ton J.  Herb  and  Mrs.  Henry  H.  Oweni.  The 
process  annexed  to  the  petition  stated  the 
case  as  "Neal-Millard  Company  v.  Hampton 
J.  Herb  and  Ed.  L.  Prince;"  and  in  the  body 
of  the  process  "the  defendants,  Hampton  3. 
Herb  and  £d.  L.  Prince,"  were  required  to 
appear  at  the  next  term  of  the  court  to  an- 
swer the  plaintlflTs  petition.  The  process  was 
dated  Aa8:u8t  13,  1901.  On  the  back  of  the 
petition,  the  case  was  stated  as  tbe  "Neal- 
Millard  Company  t.  Hampton  J.  Herb  and 
Mrs.  Maiy  H.  Owens."  Mrs.  Mary  H.  Ow- 
ens was  duly  served  personally  with  a  copy 
of  the  petition  and  process,  an  entry  to  this 
effect  being  made  on  the  petition  by  the  sher- 
iff. On  November  30,  1801,  Mrs.  Owens  filed 
in  the  office  of  the  clerk  a  petition  praying 
that  the  court  "pass  an  order  Tacatlng  the 
said  entry  of  serrlce  of  said  copy  of  the  writ 
apon  her  by  said  sheriff."  On  December  14, 
1901,  the  plaintiff  offered  to  amend  the  pro- 
cess by  strlktaiK  out  the  name  of  Ed.  L.  Prince 
■wherever  It  occurred,  and  inserting  In  lieu 
thereof  the  name  of  Mrs.  Mary  H.  Owens. 
Mrs.  Owens  objected  to  this  amendment;  and 
the  court,  after  hearing  arg^imient  upon  the 
motion  to  amend,  and  the  moti<»  to  vacate 
iite  entry  of  service,  took  the  case  under  ad- 
visement, and  on  January  16,  1902,  rendered 
a  judgmmt  disallowing  the  amendment,  and 
flBstalmlng  the  motion  to  vacate  the  entry  of 
service:  To  this  Judgment,  the  plaintiff  ex- 
cepted. 

The  Code  provides  that  "no  technical  or 
formal  objections  shall  invalidate  any  peti- 
tion or  process,  but  If  the  same  substantially 
conforms  to  the  requisitions  of  this  Code,  and 
the  defendant  lias  had  notice  of  the  pendency 
of  tbe  cause,  all  other  objections  shall  be  dis- 
r^nrded."  Civ.  Code,  f  49M.  It  is  also  pro- 
vided that  "the  mistake  or  misprision  of  a 
derk  or  otlier  ministerial  officer  shall  In  no 
case  work  to  the  injury  of  a  party,  where  by 
amendment  Justice  may  be  promoted."  Id.  i 
5125.  Tbe  Code  contains  the  furtbor  provi- 
sion that  "void  process,  or  where  there  Is  no 
process  or  waiver  thereof,  cannot  be  amend- 
ed, but  if  service  be  acknowledged  by  tbe  de- 
fendant, and,  upon  hearing  testimony,  the 
conrt  becomes  satlsfled  that  process  was  waiv- 
ed by  tbe  defendant,  and  that,  at  tbe  time 
such  service  was  acknowledged,  by  accident 
or  mistake  tbe  entry  of  such  waiver  was 
omitted.  Such  omission  may  be  supplied  by 
amendment  nunc  pro  tone"  Id.  g  5100. 
l^iere  is  no  evidence  of  a  waiver  of  process 
by  Mrs.  Owens;  and  therefore  the  question 
to  be  determined  is  whether  the  process  serv- 
ed upon  Iier  was  void  for  the  reason  that, 
altbongh  she  was  named  in  the  petition  as  one 
of  the  defeadants  to  the  suit,  her  name  did 
not  appear  anywhere  in  the  process  annexed 
thweto,  but  the  same  contained  tbe  names  of 
one  of  tbe  persons  named  in  the  petlti<m  as 
defendants,  and  of  another  person  who  had 


no  connection  with  the  case.  This  Is  the  only 
question  to  be  determined;  for  it  will  be  con- 
ceded that  a  void  process  is  not  amendable, 
and  that  a  mere  irregularity  in  a  process  can 
be  cured  by  amendment 

"Process  is  the  means  whereby  a  court 
compels  tbe  appearance  of  a  defendant  before ' 
it,  or  a  compliance  with  its  demands."  20 
Enc.  PI.  &  Prac.  1101.  To  every  petition 
there  must  be  annexed  a  process,  unless  the 
same  be  waived.  Civ.  Code,  {  4974.  Where 
no  process  Is  attached  to  the  petition,  and 
process  is  not  waived  by  the  defendant,  serv- 
ice of  the  petition  upon  him  does  not  give  tbe 
court  Jurisdiction  to  render  a  Judgment 
against  him.  In  such  a  case,  process  cannot 
be  supplied  by  amendment  at  tbe  trial  term, 
and  service  be  perfected.  Boss  ▼.  Jones,  52 
Oa.  22;  Eillen  v.  Oompton.  60  Oa.  IIT;  Scar- 
borough V.  Hall,  67  Ga.  576;  McOhee  v. 
Mayor,  etc.,  78  Oft.  700,  8  S.  B.  670;  Lassiter 
V.  Carroll,  87  Ga.  731,  13  S.  El  825;  Nich- 
olas V.  Assurance  Co.,  109  Ga.  021,  34  S.  B. 
1004.  A  void  process  ia  equivalent  to  no  pro- 
cess, and  the  same  result  would  follow  from 
attaching  a  void  process  as  from  a  failure  to 
attach  any  process  whatever.  Was  the  pro- 
cess in  tbe  present  case  void,  or  was  the  sub- 
stitution of  another  name  for  that  of  Mrs. 
Mary  H.  Owens  such  a  clerical  misprision  or 
Irregularity  as  could  be  cured  by  amendment? 
If,  In  order  to  give  tbe  court  Jurisdiction  of  a 
proceeding  brought  against  a  defendant,  be 
must  either  have  been  served  with  a  man- 
date from  the  court  to  appear,  and  answer 
the  plaintitTs  demand,  or  must  have  waived 
sncb  demand,  it  would  seem  to  follow,  as  a 
necessary  corollary  from  this,  that  the  serv- 
ice upon  a  defendant  of  a  process  command- 
ing some  one  else  to  appear  in  court  would 
be  no  process  at  all  as  to  the  defendant,  and 
be. would  have  a  right  to  utterly  disregard 
tbe  same.  When,  after  the  service  of  such  a 
process,  the  sheriff  enters  a  return  that  the 
defendant  has  been  served  with  the  petition 
and  process,  the  fact  that  be  may  institute  a 
proceeding  to  have  the  entry  of  service  va- 
cated, and  by  so  doing  show  that  he  bas  bad 
notice  of  the  pendency  of  tbe  suit,  ought  not 
to  put  him  in  any  worse  position  than  if  there 
had  been  no  return  of  service,  and  he  had 
treated  the  whole  proceeding  as  a  nullity  so 
far  as  he  was  concerned.  We  do  not  tiilnk  it 
Is  a  purely  technical  or  formal  objection  for  a 
defendant  to  urge  that  he  bas  not  been  serv- 
ed with  process  requiring  him  to  appear  in 
court;  or  that  a  process  which  commands  a 
person  other  than  tbe  defendant  to  appear 
in  court  can  be  said  to  substantially  conform 
to  the  law  relating  to  process.  If  tbta  is 
true,  then  the  mere  fact  that  the  defendant 
may  have  had  notice  of  the  pendency  of  the 
suit  against  him  would  authorise  the  court  to 
proceed  to  enter  a  Judgment  against  him  in 
the  proceeding  which  had  been  Instituted 
without  any  valid  service  upon  him. 

It  was  argued  that,  inasmuch  as  the  pro- 
cess in  the  present  case  was  valid  as  to  the 
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defendant  Hampton  J.  Herb,  It  could  not  be 
treated  as  a  void  process  within  the  mean- 
ing of  the  statute,  and  therefore  not  amend- 
able. This  contention  Is  not  well  founded. 
There  Is  no  reason  why  a  process  might  not 
be  valid  as  to  one  defendant,  and  void  as 
to  the  other,  even  though  the  defendants 
may  have  been  sued  Jointly.  See,  in  this 
connection,  Stanford  v.  Bradford,  45  6a.  97; 
Crayton  v.  Fox,  106  Ga.  853,  33  S.  E.  42. 
Several  cases  were  cited  by  the  plaintiff  in 
error,  but  none  of  them  are  controlling  upon 
the  point  made,  and  we  are  not  disposed  to 
extend  the  rulings  therein  made  to  a  case 
like  the  present.  While  the  decision  in 
Cochran  v.  Davis,  20  Ga.  681,  that  the  de- 
cisions made  by  the  supreme  court  as  to  the 
want  of  original  process  do  not  apply  to  a 
defect  in  the  copy  process,  might  be  dis- 
tinguished upon  the  idea  that  that  point 
was  really  not  Involved  in,  that  case,  still 
the  principle  of  that  ruling  does  not  con- 
flict with  the  decision  made  in  the  present 
case.  Here,  the  defect  is  in  the  original 
process,  and  not  the  copy.  In  Smith  y.  Mor- 
ris, 29  Ga.  339,  the  process  referred  merely 
to  "the  defendant,"  without  stating  any 
name.  The  court  held  that  the  declaration 
and  the  process  must  be  taken  together,  and, 
the  name  of  the  defendant  being  stated  in 
the  declaration,  the  process  was  not  defec- 
tive merely  because  It  omitted  to  name  the 
defendant.  This  decision  Is  not  at  all  in 
conflict  with  the  present  ruling.  The  decla- 
ration having  been  served  on  the  defendant 
named  therein,  together  with  a  process  com- 
manding "the  defendant"  to  appear  in  court 
at  a  specified  time,  he  was  bound  to  know 
that  the  process  referred  to  the  person  nam- 
ed in  the  declaration.  But  where  an  entire- 
ly different  name  Is  stated  in  the  process  ae 
defendant,  the  case  is  wholly  different  Jn 
Baldwin  v.  McMlchael,  68  Ga.  828,  it  ap- 
pears from  the  record  of  file  In  the  office 
of  the  clerk  of  this  court  that  the  name  of 
the  defendant  was  not  stated  at  all  in  the 
body  of  the  process,  but  that,  in  the  cap- 
tion of  the  process,  the  defendant  was  stated 
to  be  an  entirely  different  person  from  the 
one  named  as  such  in  the  declaration.  The 
court  held  that  this  defect  in  the  caption 
of  the  process  did  not  render  the  process 
void,  but  the  defect  was  amendable.  In 
Smith  V.  Morris,  supra,  it  was  held  that  the 
omission  of  the  name  of  the  defendant  from 
the  process  did  not  render  the  same  void. 
The  caption  to  the  process  is  no  part  of  the 
process,  and  might  be  altogether  omitted 
without  affecting  the  validity  of  the  process. 
This  being  so,  when,  in  the  body  of  the  pro- 
cess, "the  defendant"  is  commanded  to  come 
into  court,  this  word  "defendant"  refers  to 
the  person  named  in  the  declaration  as  such, 
and  a  defendant  served  with  such  a  process 
has  no  right  to  look  to  the  caption  to  as- 
certain who  is  commanded  by  the  court  to 
appear  and  answer  the  plaintiff's  demand. 
Under  this  view  of  the  Baldwin  Case,  the 


decision  made  therein  does  not  conflict  with 
the  ruling  now  made.  In  Mitchell  v.  Long, 
74  Ga.  94,  it  was  held  that  a  process  which 
did  not  contain  any  direction  to  the  officer 
of  court  to  execute  it  was  not  void.  Wh«e 
the  process  contains  a  command  to  the  de- 
fendant to  appear  in  court  at  a  certain  time 
for  a  specified  purpose,  and  where  this  pro- 
cess Is  actually  executed  by  the  proper  offi- 
cer, the  mere  fact  that  the  formal  direc- 
tion to  the  officer  to  execute  the  process  is 
omitted  therefrom  would  be  at  most  a  mere 
clerical  omission  or  irregularity,  which  could 
be  cured  by  amendment.  That  decision  is 
clearly  distingulsbable  from  the  present  rul- 
ing. 

In  Railroad  Oo.  v.  Benson,  86  Ga.  203,  12 
8.  E.  857,  22  Am.  St  Rep.  446,  it  was  held 
that  where  the  declaration  prayed  for  pro- 
cess requiring  the  defendant  to  appear  at 
the  August  term  of  the  court,  that  being  the 
next  regular  term,  and  the  process  attached 
by  the  clerk  commanded  the  defendant  to 
appear  at  the  next  term,  to  be  held  "on  the 
first  Monday  in  July,"  and  the  defendant  by 
connsel  appeared  at  the  August  term,  and 
moved  to  dismiss  the  case  because  the  pro- 
cess was  void,  the  court,  having  Jurlsdlctlou 
of  the  case,  could  allow  the  process  to  be 
amended.  The  erroneous  statement  of  the 
date  in  the  process  was  held  to  be  snch  a 
technical  or  formal  defect  as  could  be  cured 
by  amendment  The  process  referred  to  in 
that  case  was  clearly  not  void.  It  containing^ 
all  of  the  requirements  of  a  valid  process. 
The  defendant  was  chargeable  with  knowl- 
edge of  the  law  which  fixed  the  time  for 
holding  the  next  regular  term  of  the  court 
In  August,  and  therefore  he  must  have 
known  that  the  date  stated  in  the  process 
was  a  clerical  error.  Knowing  this,  it  was 
his  duty  to  disregard  the  date  named  in  the 
process.  This  was  the  theory  upon  which 
that  case  was  decided,  and  there  Is  nothing 
in  the  facts  of  the  case  to  make  the  decision 
contrcrillng  in  the  present  case. 

In  Scudder  v.  MassengiU,  88  Ga.  245,  14 
S.  B.  671,  it  was  ruled  that  process  annexed 
to  a  declaration  is  not  void  because.  In  stat- 
ing the  case,  it  mlsdescribes  it  by  inserting 
a  name  as  plaintiff  different  from  the  name 
of  the  plaintiff  In  the  action  as  shown  by 
the  declaration.  Such  misdescription  is 
amendable  at  any  time,  either  before  or  aft- 
er Judgment  It  appears  from  the  facts  of 
that  case  that  the  defendant  acknowledged 
due  and  legal  service,  and  waived  copy,  copy 
process,  and  all  other  and  further  service  by 
the  sheriff.  The  defendant  testified  that  he 
Intended  to  waive  everything  that  was  nec- 
essary to  give  the  coiurt  Jurisdiction  of  the 
case;  and  it  was  further  held  that  the  ac- 
knowledgment of  service  could  be  amended 
so  as  to  insert  the  words  "original  process" 
for  the  words  "copy  process"  appearing 
therein.  If  the  defendant  had  waived  pro- 
cess, he  of  course  could  not  afterwards  make 
the  point  that  the  process  was  defective.    It 
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was  therefore  entirely  unnecessary  for  the 
court  to  make  the  ruling  first  above  stated, 
even  If  such  ruling  can  be  said  to  conflict 
with  the  decision  made  in  the  present  case. 
But  that  ruling  does  not  conflict  with  the 
decision  made  in  the  present  case.  The  pro- 
cess served  on  the  defendant  in  the  present 
case  was,  so  far  as  she  was  concerned,  no 
process  at  all.  It  did  not  contain  any  de- 
mand upon  her  to  do  anything.  The  process 
in  the  Scudder  Case  did  command  the  de- 
fendant to  come  into  court  on  a  specifled 
day,  and  it  was  Incumbent  upon  hinx  to  obey 
this  command.  If,  when  he  came  into  court 
In  obedience  to  this  requirement,  he  bad  not 
been  prepared  to  defend  a  suit  brought  by 
the  person  named  in  the  petition  as  plain- 
tiff, the  court  would  doubtless  have  extend- 
ed him  time  to  prepare  his  defense.  In  the 
present  case,  the  defendant  had  a  right  to 
treat  the  process  served  on  her  as  no  process 
at  all;  and,  this  being  so,  the  absence  of 
process  could  not  be  cured  by  amendment  at 
the  trial  term.  The  suggestion  in  Gaines 
V.  Bankers'  Alliance,  118  Oa.  1140,  S9  S. 
E.  502,  that  such  a  defect  in  process  as  the 
one  appearing  in  the  present  case  could  be 
cured  by  amendment,  was  not  made  in  re- 
sponse to  any  point  raised  in  that  case,  and 
hence  what  was  said  is  not  to  be  regarded 
as  a  precedent  binding  apon  ns  in  the  pres- 
ent case. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


FIREMEN'S  FUND  INS.  CO.  v.  SIMS. 
iSnpreme  Coart  of  Georgia.    July  19,   1902.) 

INSURANCB— REQUIREMENTS    OF   POLICY— EX- 
AMINATION OF  INSURED. 

1.  A  requirement  in  a  policy  of  fire  insur- 
ance that  the  insured  shall  submit  to  an  ex- 
amination under  oath  tonchiDg  the  matters 
relating  to  the  risk  assumed  by  the  company 
and  tlie  destruction  of  the  property  insured 
is  binding  and  valid,  and  a  refusal  to  comply 
with  this  condition  will  preclude  the  insured 
from  recovering  upon  the  policy,  where  it  pro- 
vides that  no  suit  can  be  maintained  until 
after  a  compliance  with  such  condition. 

2.  Where  the  insured  voluntarily  absents 
himself  in  snch  a  manner  that  he  cannot  be 
found  for  the  purpose  of  examination  under 
oath,  his  ahsence  will  be  taken  as  equivalent 
to  a  refusal,  where  the  company  has  in  due 
time  elected  to  require  such  examination,  and 
made  all  reasonable  efforts  to  notify  the  in- 
sured of  the  requirement.  In  such  a  case  nei- 
ther the  insured  nor  any  one  claiming  nnder 
or  through  him  can  maintain  an  action  on  the 
policy  until  after  the  insured  has  complied 
with  snch  requirement. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  O.  H.  Sims,  trustee  hi  bank- 
ruptcy of  E.  O.  Coffman,  against  the  Fire- 
men's Fund  Insurance  Company.    Judgment 

1 L  See  Insurance,  vol.  28,  Cent  Dig.  i  1364. 


for   plaintiff,    and    defendant   brings   error. 
Reversed. 

King  &  Spalding,  for  plaintiff  In  error. 
Brown  &  Randolph,  Felder  -&  Rountree,  and 
Payne  &  Tye,  for  defendant  in  error. 

COBB,  J.  Suit  was  brought  by  Sims  as 
receiver  in  bankruptcy  appohited  to  take 
cliarge  of  the  assets  of  E.  G.  Coffman,  who 
had  been  adjudged  a  bankrupt,  against  the 
Firemen's  Fund  Insurance  Company  upon  a 
policy  of  fire  insurance  which  had  been  is- 
sued to  Coffman.  By  an  amendment  the 
name  of  Sims,  trustee  In  bankruptcy,  was 
substituted  for  that  of  Sims,  receiver,  as  a 
party  plaintiff.  The  case  was  submitted  to 
the  trial  Judge  upon  an  agreed  statement  of 
facts,  and  he  rendered  a  Judgment  in  favor 
of  the  plaintiff,  to  which  Judgment  the  In- 
surance company  excepted.  It  appears  from 
the  agreed  statement  of  facts  that,  immedi- 
ately after  the  fire  occurred  which  destroyed 
the  property  covered  by  the  policy  sued  on, 
Coffman,  the  Insured,  gave  the  company  no- 
tice of  the  fire,  as  required  by  the  terms  of 
the  policy.  Shortly  thereafter  Coffman  vol- 
untarily left  the  city  of  Atlanta,  the  place  of 
his  residence,  and  since  that  time  his  where- 
abouts have  been  unknown.  A  few  days 
after  Ooffman's  departure  certain  of  bis  cred- 
itors filed  a  petition  in  the  United  States 
court  to  have  him  adjudicated  a  bankrupt, 
which  was  accordingly  done,  and  at  the  in- 
stance of  these  creditors  Sims,  the  defendant 
In  error,  was  appointed  receiver  in  bank- 
ruptcy, and  directed  by  the  court  to  make 
the  formal  proofs  of  loss  required  by  the 
policy  sued  on,  and  collect  the  amount  due 
thereon.  Proofs  of  loss  were  made  out  In 
due  time  by  the  receiver,  and  verified  by  the 
affidavits  of  three  persons,  who  made  oath 
that  the  facts  stated  in  the  proofs  of  loss 
were  true,  to  the  best  of  their  knowledge 
and  belief.  One  of  these  persons  was  an 
agent  of  Coffman,  who  had  been  in  control 
of  the  property  destroyed.  Daniel  W.  Roun- 
tree, Esq.,  as  "attorney  at  law  of  Coffman," 
also  concurred  in  the  proofs  of  loss  made 
out  by  the  receiver,  but  it  does  not  appear 
that  he  had  any  express  authority  from  Coff- 
man to  make  proofs  of  loss.  When  this  pa- 
per was  tendered,  the  company,  without  ad- 
mitting or  denying  liability  under  the  policy, 
declined  to  receive  the  same  as  proofs  of 
loss,  placing  its  refusal  upon  that  stipulation 
In  the  policy  which  required  the  insured  to 
make  out  and  verify  the  proofs  of  loss.  The 
company  took  no  exception  to  the  contents 
of  the  paper  furnished  by  Sims,  but  stood 
upon  its  supposed  right  to  have  the  Insured 
personally  make  the  proofs.  At  the  time  the 
company  objected  to  the  proofs  of  loss  sub- 
mitted it  also  demanded  that  Coffman,  the 
insured,  should  submit  to  an  examination 
under  oath  by  the  company,  and  should  sub- 
scribe to  such  examination  when  made;  the 
date  upon  which  and  the  place  where  such 
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examination  was  to  be  held  being  set  forth. 
This  demand  was  based  upon  the  following 
stipulation  In  the  policy:  "The  Insured,  as 
often  as  required,  shall  exhibit  to  any  per- 
son designated  by  this  company  all  that  re- 
mains of  any  property  herein  described,  and 
submit  to  examination  under  oath  by  any 
person  named  by  this  company,  and  sub- 
scribe the  same,  and  as  often  as  required 
shall  produce  for  examination  all  boolis  of 
account,  bills.  Invoices,  and  other  voucberB, 
or  certified  c(H>ie8  thereof,  if  originals  be  lost, 
at  such  reasonable  place  as  may  be  desig- 
nated by  this  company  or  its  representative, 
and  shall  permit  exti-acts  and  copies  thereof 
to  be  made."  The  policy  further  provided 
that  no  suit  conid  be  maintained  thereon  un- 
til after  a  compliance  by  the  insured  with 
the  conditl<»tB  therein  set  forth,  the  one 
above  quoted  being  of  that  number. 

Three  contentions  are  made  by  the  com- 
pany: First,  that  the  plaintiff,  Sims,  had 
no  authority  under  the  banlirupt  act  to  main- 
tain a  suit  as  receiver  In  bankruptcy  for  the 
benefit  of  creditors;  second,  that  proofs  of 
loss  must  have  been  furnished  by  the  in- 
sured before  a  recovery  could  be  had  on  the 
policy,  and  that  the  proofs  submitted  did  not 
constitute  a  substantial  compliance  with  the 
terms  of  the  policy;  third,  that  no  recovery 
could  be  had  on  the  policy  until  the  Insured 
had  complied  with  the  demand  of  the  com- 
pany to  submit  to  an  examination  under 
oath.  Inasmuch  as  we  have  reached  the 
conclnslon  that  the  contention  last  referred 
to  was  well  taken,  it  Is  not  necessary  to  pass 
upon  the  other  two.  The  authorities  seem 
to  hold  that  an  agent  for  the  Insured  can 
make  the  proofs  of  loss  when  the  Insured  is 
absent  at  the  time  the  fire  occnrred,  and  the 
agent  Is  in  a  position  to  furnish  the  infor- 
mation necessary  to  complete  the  proofs  of 
loss,  or  vrhea  the  Insured  is  in  a  position 
where  for  any  reason  it  would  be  impossible 
for  him  to  make  the  proofs  and  the  agent 
possesses  the  necessary  information.  See  13 
Am.  &  Eng.  Euc.  Law  (2d  Ed.)  332;  Insur- 
ance Co.  V.  Bell,  63  lU.  App.  67  (1);  Id.,  166 
111.  400  (1),  45  N.  E.  130,  57  Am.  St  Rep.  140 
Insurance  Co.  v.  Grunert,  112  III.  68  (3) 
Sims  V.  Insurance  Co.,  47  Mo.  54  (1),  4  Am 
Rep.  311;  O'Conner  v.  Insurance  Co.,  31  Wis. 
160  (4);  Warren  v.  Insurance  Co.  (Tex.  Civ, 
App.)  35  S.  W.  810.  In  Walsh's  Adm'x  r 
Insurance  C!o.,  54  Vt.  351,  It  was  held  that  if 
the  insured  was  absent,  and  his  agent  conId 
not  make  the  proofs  of  loss,  equity  might 
grant  relief.  And  It  has  been  held  that  an 
attaching  credlt<»  might  where  the  Insured 
was  absent,  make  the  proofs  by  taking  the 
depositions  of  the  insured  and  the  testimony 
of  other  witnesses.  See  13  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  333.  We  have  not  however, 
found  any  authority  which  goes  to  the  ex- 
tent of  holding  that  a  creditor  can,  where  the 
insured  fails  or  refuses  to  make  the  proofs  of 
loss,  prepare  and  file  such  proofs  on  infor- 
mation received  from  third  persons.    It  was 


argued  that,  as  the  policy  provided  that  the 
word  "insured"  wherever  It  appeared  there- 
in should  include  the  legal  representative  of 
the  Insured,  the  receiver  In  bankruptcy 
might  make  the  proofs,  he  being  compre- 
hended within  the  term  "legal  representa- 
tive." It  would  seem,  however,  that  the 
words  'legal  representative"  as  used  In  the 
policy  refer  to  an  executor  or  an  adminis- 
trator. See  18  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  813.  These  questions,  however,  we  ex- 
pressly leave  open,  placing  our  Judgment  of 
reversal  upon  the  conclusions  which  will  be 
stated  below. 

The  general  rule  as  to  the  validity  of  the 
requirement  that  the  insured  shall  submit 
to  an  examination  nnder  oath  is  thns  stated 
In  the  American  &  English  Encyclopsedla  of 
Law  (volume  13,  p.  368):  "As  the  facts  with 
respect  to  the  amount  and  drcnmstances  of 
a  loss  are  almost  entlrdy  within  the  sole 
knowledge  of  the  Insured,  and  the  opportn- 
nlty  and  temptation  to  perpetrate  a  fraud 
upon  the  Insurer  Is  often  great,  it  is  neces- 
sary that  It  have  some  means  of  cross-ex- 
amining, as  it  were,  upon  the  written  state- 
ment and  proofs  of  the  Insured,  for  the  pur- 
pose of  getting  at  the  exact  facts  before  pay- 
ing the  sum  claimed  of  it  Sach  considera- 
tions Justify  the  provision,  universally  to  be 
met  with  in  policies,  requlriiig  the  Insured  as 
often  as  demanded  to  submit  to  an  examina- 
tion under  oath  touching  all  matters  material 
to  the  adjustment  of  the  loss,  and  provisions 
of  that  character  are  held  to  be  reasonable 
and  valid."  In  Gross  v.  Insurance  Co.  (C.  C.) 
22  Fed.  74,  the  Insured  refused  to  submit  to 
such  an  examination,  and  It  was  held  that 
he  could  not  recover.  See,  also,  Bonner  v. 
Insurance  Co.,  13  Wis.  677.  In  Fleiscta  t. 
Insurance  Co.,  58  Mo.  App.  596,  It  was  held 
that  a  stipulation  in  a  policy  of  insurance  of 
the  character  now  under  consideration  was 
valid  and  binding,  even  to  the  extent  that  a 
violation  thereof  wxjrks  an  absolute  forfei- 
ture. Of  course,  where  It  Is  Impossible  for 
the  insured  to  comply  with  ttiis  condition, 
or  where  the  circumstances  are  such,  through 
no  fault  of  the  insured,  that  he  cannot  sub- 
mit to  the  examination,  his  failure  to  do  so 
will  not  operate  to  forfeit  the  policy.  See,  In 
this  connection,  Phillips  v.  Insurance  Co.,  14 
Mo.  220.  But  the  voluntary  atmence  of  the 
assured,  concealing  his  whereabouts,  so  that 
the  company  cannot  by  the  exercise  of  the 
utmost  diligence,  find  him,  would  certainly 
not  avail  him  as  an  excuse  for  falling  to 
comply  with  the  demand  of  the  company  to 
siibmit  to  an  examination.  In  this  connec- 
tion Mr.  Ostrander  says:  "When  the  assur- 
ed refuses  to  be  examined  nnder  oath,  he 
will  forfeit  all  right  to  recover,  and  where 
he  absents  himself  in  such  a  manner  that 
he  cannot  be  found  for  the  purpose  of  an  ex- 
amination under  oath  his  absence  will  be 
regarded  as  the  equivalent  to  a  refusal." 
Ostr.  Fire  Ins.  p.  442,  §  172. 

It  is  insisted,  however,  that  the  Insured 
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caght  not  to  be  allowed,  by  collusion  It  may 
be  with  tlie  insurance  company,  to  prevent 
Ills  creditors  from  subjecting  the  amount  due 
on  the  policy  to  tlie  payment  of  liis  debts. 
Tlie  case  of  Harris  v.  Insurance  Co.,  35  Ck>niL 
310,  l8  very  similar  to  the  present  case,  and 
contains  a  complete  answer  to  this  sugges- 
tion. There  a  proceeding  was  brought 
against  the  Insurance  company  by  persons 
claiming  to  be  creditors  of  one  who  held  a 
policy  of  insurance  in  the  defendant  com- 
pany yi'hlch  had  become  due  and  payable. 
The  policy  in  that  case  contained  a  stipula- 
tion very  similar  to  the  one  contained  In  the 
policy  sued  on  in  the  present  case.  The 
defendant  set  up<ihat  it  had  made  demand 
on  the  insured  to  submit  to  an  examina- 
tion, and  had  used  due  diligence  to  notify 
him  of  the  requirement,  but  that  it  had  been 
unable  to  find  him,  and  he  had  neglected 
to  submit  to  the  examination.  It  was  held 
that  under  this  state  of  facts  the  plaintiffs 
could  not  recover.  In  the  opinion  Hinman, 
C.  J.,  says:  "Now,  as  the  plaintiffs  stand 
upon  the  right  of  the  assured,  Bass,  and  are 
in  no  better  condition  than  he  would  be  were 
he  now  prosecuting  bis  suit  for  the  damages 
caused  by  the  loss  (Dewlt  v.  Baldwin,  1  Boot, 
138),  it  becomes  important  to  determine 
whether  the  stipulation  for  bis  personal  ex- 
amination is  a  condition  precedent  to  his 
right  under  the  policy.  The  plalntifTs  insist 
that  it  is  not  such  a  condition  in  this  case, 
because  it  does  not  appear  that  notice  that  a 
personal  examination  was  required  has  ever 
been  brought  home  to  the  assured.  If  this 
was  80  in  consequence  of  the  fault  of  the 
defendants,  there  would  doubtless  be  force 
in  the  suggestion.  But  the  defendants  have 
not  been  in  fault.  Having  used  due  diligence 
to  notify  the  assured  that  they  required  the 
performance  of  this  stipulation,  they  clearly 
ought  not  to  be  held  to  have  waived  its  per- 
formance. If  the  assured  has  intentionally 
absented  himself  so  that  he  cannot  be  noti- 
fied that  performance  of  the  stipulation  Is 
required,  he  should  be  held  to  have  had  no- 
tice. And  If  for  any  cause,  whether  by  his 
fault  or  other\(lse,  he  cannot  be  nottted, 
that  may  be  his  misfortune,  or  the  misfor- 
tune of  those  claiming  under  or  through 
him,  but  is  no  reason  for  treating  as  inoper- 
ative an  important  stipulation  which  the  de- 
fendants saw  fit  to  require,  and  the  assured 
to  give,  as  a  condition  which  was  to  be  com- 
plied with  before  there  could  be  any  obliga- 
tion to  pay  for  the  loss."  In  the  present  case 
the  plaintiff  represents  those  who  claim  un- 
der and  through  CofiCman,  the  insured,  and 
their  right  to  recover  must  necessarily  de- 
pend upon  whether  CofTman  could  recover 
bad  he  instituted  the  action.  It  does  not  lie 
in  their  mouths  to  complain  that  Coffman 
may  by  collusion  with  the  insurance  com- 
pany prevent  them  from  getting  possession 
of  a  fund  which  they  could  subject  to  the 
payment  of  their  debts  If  it  were  paid  over 


to  him.  They  are  in  no  worse  position  with 
respect  to  this  matter  than  If  Coffman  had 
not  left  his  home,  but  had  failed  or  refused 
to  comply  with  this  condition  in  the  policy, 
or  with  any  other  a  failure  to  comply  with 
which  would  have  operated  as  a  forfeiture 
of  the  policy.  We  thlnlL  the  stipulation  un- 
der consideration  In  this  policy  is  a  valid 
and  binding  one;  that  a  failure  or  refusal 
to  comply  with  its  requirements,  without 
any  fault  on  the  part  of  the  Insurer,  will 
operate  as  a  forfeiture  of  the  policy;  and 
that  no  recovery  can  be  had  thereon  either 
by  the  insured  or  any  one  claiming  under 
or  through  him;  and,  as  this  would  be  so 
without  regard  to  whether  proofs  of  loss 
had  been  submitted  and  accepted  or  not  (see 
Insurance  Co.  v.  Schueller,  GO  111.  466),  it 
Is  wholly  unnecessary  to  determine  whether 
the  proofs  of  loss  submitted  in  the  present 
case  were  a  sufRcient  compliance  with  the 
terms  of  the  policy. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


JONES  V.  STATE  (two  cases). 

(Supreme   Court  of   Georgia.    July   17,   1902.) 

CRIMINAL  LAW— WRIT  OF   ERROR— DISMISSAI. 
—CONTINUANCE>— INDICTMENT— DEMUR- 
RER—FLSA   IN   ABATEMENT. 

1.  The  supreme  court  will  dismiss  the  writ 
of  error  based  upon  a  bill  of  exceptions,  as- 
signing error  upon  the  overruling  of  a  de- 
murrer to  an  indictment,  when  it  appears  that 
after  such  bill  of  exceptions  had  been  sued  out 
a  nolle  prosequi  was,  in  the  court  below,  entered 
upon   the   indictlnent. 

2.  It  does  not  follow,  because  a  criminal  case 
vas  called  for  trial  on  the  day  after  that  upou 
which  the  bill  of  indictment  was  returned, 
that  the  accused  had  cot  had  sufflcient  oppor- 
tunity to  prepare  for  his  defense,  when  it 
appears  that  he  had  for  some  time  been  under 
indictment  for  the  identical  offense  charged 
in  that  indictment,  and  that  it  in  fact  took 
the  place  of  a  previous  indictment  upon  which 
a  nolle  prosequi  bad  been   entered. 

S.  An  indictment  good  in  substance  will  not 
be  quashed  upon  a  demurrer  which  in  mere 
general  terms  characterizes  it  as  "vague,  un- 
certain, and  indefinite,"  witiiout  pointing  oat 
any  particulars  iu  which  it  is   so. 

4.  The  words,  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity  there- 
of," appearing  at  the  conclusion  of  an  in- 
dictment, thoiiph  apparently,  in  their  gram- 
matical connection,  TeteTring  to  a  preceding 
statement  tlierein  not  relating  to  the  com- 
miKsion  of  tlie  act  con>;titutinK  the  offense 
charged,  will  be  held  to  apply  to  that  act. 

5.  A  special  plea  iu  abatement  of  an  indict- 
ment, alleging  the  pendency  against  the  accnsed 
of  another  indictment  for  the  same  offense,  is 
certainly  not  good  when  the  plea  itself  dis- 
closes that  a  nolle  prosequi  has  been  entered 
upon  the  former  indictment. 

(Syllobus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
B.  J>.  Evans,  Judge. 

V  S.  See  Indictment  and  IntormaUon,  vol.  27.  Cent. 
Die  9  48&. 
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Lee  B.  Jones  was  convicted  of  embezzle- 
ment, and  brings  error  on  two  bills  of  ex- 
ceptions. Writ  of  error  In  one  case  dis- 
missed, and  judgment  aflSrmed  In  the  other. 

Allen  Fort,  W.  J.  Grace,  and  Anderson, 
Anderson  &  Thomas,  for  plaintiff  In  error. 
F.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  Lee  B.  Jones  was  In- 
dicted, in  Dooly  superior  court,  for  embezzle- 
ment. On  the  13th  day  of  March,  1902,  dur- 
ing the  February  term  of  that  court,  a  de- 
murrer to  the  indictment,  which  he  had 
filed,  was  overruled;  and  thereupon  be  sued 
out  a  bill  of  exceptions  In  which  the  only 
assignment  of  error  was  upon  the  refusal  of 
the  trial  court  to  sustain  the  demiurrer. 
This  bill  of  exceptions  was  certified  on  the 
2(Hh  day  of  March,  1902.  On  the  25tb  day 
of  that  month,  a  special  term  of  Dooly  supe- 
rior court  was  convened  for  the  trial  of  crim- 
inal cases,  and  the  solicitor  general,  with  the 
consent  of  the  presiding  judge,  entered  a 
nolle  proseqid  upon  the  Indictment,  and  im- 
mediately presented  the  case  anew  to  the 
grand  jury  in  session  at  this  special  term, 
who  on  that  date  returned  a  new  indict- 
ment for  the  same  offense. 

This  indictment  reads  as  follows:  "Geor- 
S(a,  Dooly  county.  The  grand  jurors  select- 
ed, chosen  and  sworn  for  the  county  of 
Dooly,  to  wit:  *  ♦  •  In  the  name  and 
the  behalf  of  the  citizens  of  Georgia,  charge 
and  accuse  Lee  B.  Jones  with  the  offense  of 
embezzlement;  for  the  said  Lee  B.  Jones,  on 
the  13th  day  of  April,  in  the  year  1898,  in 
the  county  aforesaid,  did  then  and  there  un- 
lawfully and  with  force  and  arms,  being  then 
and  there  the  president  of  the  Naval  Store 
and  Lumberman's  Bank,  a  corporation  un- 
der the  laws  of  Georgia,  and  located  In  said 
county  and  state,  and  having  as  such  presi- 
dent the  general  management  of  the  business 
and  control  of  the  funds  of  said  corporation, 
and  having  as  such  president  custody  and 
control  of  money  belonging  to  said  corpora- 
tion, did  receive  as  such  president,  at  divers 
times  between  May  2d,  1896,  and  April  15th, 
1898,  various  sums  of  money,  the  property  of 
said  corporation,  aggregating  the  sum  of 
945,000,  then  and  there  entrusted  to  blm  as 
such  president,  to  be  applied  by  blm  to  the 
use  and  benefit  of  said  corporation  only;  did 
then  and  there  embezzle,  steal,  secrete,  and 
fraudulently  take  and  carry  away  said  sum 
of  $45,000  by  then  and  there  taking  same 
out  of  said  bank  from  time  to  time  from 
May  2d,  1896,  to  April  13th,  1898,  in  cash,  by 
then  and  there  drawing  out  said  moneys 
from  said  bank  from  time  to  time  from  May 
2d,  1896,  to  April  13th,  1898,  by  checks,  by 
then  and  there  making  and  causing  to  be 
made  false  entries  in  the  books  of  said  bank 
to  cover  the  sums  so  secreted,  stolen,  and 
embezzled  from  said  bank,  and  by  other 
means  unknown  to  the  grand  jurors,  and  all 
-with  intent  to  embezzle,  steal,  secrete,  and 


fraudulently  take  and  carry  away  the  same. 
The  fact  that  said  Lee  B.  Jones  had  com- 
mitted the  above  acts  of  embezzlement,  and 
had  stolen,  secreted,  and  carried  away  said 
$45,000,  as  above  described,  was  not  known 
untU  April  13th,  1898,  but  by  the  false  and 
fraudulent  conduct  of  said  Lee  B.  Jones  all 
these  facts  were  concealed  until  said  date, — 
April  13th,  1898.  The  said  Lee  B.  Jones  hav- 
ing been  indicted  for  this  same  offense,  char- 
ged as  having  been  committed  at  the  same 
time,  by  the  grand  jury  of  Dooly  county,  at 
the  February  term,  1900,  and  the  Indictment 
then  and  there  returned  against  him  having 

been  In  open  court,   on   the  day   of 

March,  1902,  nolle  prossei  on  motion  of  the 
solicitor  general  on  the  grounds  of  certain 
Informations:  [?]  Now,  within  six  months 
from  the  date  of  said  nolle  prosequi,  this  in- 
dictment is  preferred  and  returned.  Con- 
trary to  the  laws  of  said  state,  the  good  order, 
peace,  and  dignity  thereof.  F.  A.  Hooper, 
Solicitor  General.  B.  W.  Bullock,  Prosecu- 
tor." 

It  does  not  appear  that  any  objection  to  the 
entering  of  the  nolle  prosequi  was  made  by 
the  accused.  On  the  26th  of  March,  the 
case  of  State  v.  Jones,  based  on  the  new 
Indictment,  was  called  for  trial,  and  the  ac- 
cused moved  for  a  continuance  on  the 
grounds:  (1)  That,  owing  to  the  recent  re- 
turn of  the  indictment,  he  had  not  had  a 
sufilcient  time  to  prepare  for  trial;  and  (2) 
that  a  named  witness,  by  whom  he  expected 
to  prove  certain  facts  material  to  his  de- 
fense, was  absent.  The  state  met  the  second 
ground  of  this  motion  by  making  admissions 
which  rendered  the  presence  of  the  witness 
unnecessary,  and  the  motion  was  then  over- 
ruled. The  accused  thereupon  presented  a 
demurrer  to  the  indictment,  of  which  the  fol- 
lowing Is  a  copy:  "The  defendant  In  the 
above-stated  case,  Lee  B.  Jones,  comes  now, 
and  demurs  to  the  bill  of  indictment  in  said 
case,  and  prays  that  the  same  be  quashed 
upon  the  following  grounds:  First.  Because 
said  indictment  is  so  vague,  uncertain,  and 
Indefinite,  in  the  portion  thereof  which  seeks 
to  charge  said  defendant  with  the  offense  of 
embezzlement,  that  the  jury  cannot  under- 
stand therefrom  the  motive  [?]  and  char- 
acter of  the  offense  charged,  nor  when,  how, 
or  in  what  manner  the  same  was  committed. 
Second.  Because  said  indictment  is  so  vague, 
uncertain,  and  Indefinite  as  to  the  offense 
charged  that  defendant  cannot  Intelligently 
prepare  his  defense  thereto.  Third.  Because 
said  indictment  does  not  follow  the  form  of 
indictment  prescribed  by  statute,  in  that  it 
does  not  allege  that  the  facts  set  out  con- 
stitute an  offense  against  the  final  [T]  laws 
of  the  state  of  Georgia,  and  does  not  allege 
that  they  are  'contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity 
thereof.' "  This  demurrer  was  overruled. 
Before  pleading  to  the  merits,  the  accused 
filed  a  special  plea  In  abatement,  aUeghig  the 
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pendency  of  a  previous  Indictment  for  the 
same  offense,— the  Indictment  here  referred 
to  as  shown  by  the  plea  Itself,  being  that 
first  moitloned  above.  This  plea  was  strick- 
en, and  the  accused  sued  out  a  second  bill  of 
exceptions,  alleging  error:  (1)  In  refusing  to 
grant  him  a  continuance;  (2)  in  overruling 
his  demurrer  to  the  second  Indictment;  and 
<3)  In  striking  his  special  plea  In  abatement 
1.  The  writ  of  error  issued  upon  the  first 
bill  of  exceptions  must  be  dismissed.  It 
could  not  be  of  any  possible  service  or  bene- 
fit to  the  plaintiff  In  error  to  reverse  the 
Judgment  of  the  trial  court  In  overruling  the 
demurrer  to  the  first  indictment.  Under  no 
circumstances  can  the  accused  ever  again  be 
put  on  trial  upon  that  Indictment,  for  It  has 
been  finally  and  effectually  disposed  of  in  the 
manner  above  pointed  out.  There  is  no  force 
in  the  argument  that  the  Jurisdiction  of  the 
superior  court,  after  the  suing  out  of  the 
first  bill  of  exceptions,  was  limited  to  a  trial 
on  its  merits  of  the  case  made  by  that  bill  of 
indictment.  That  case  was  there  to  be  dis- 
posed of  by  the  court  its  action  thereon  be- 
ing subject  to  such  Judgment  as  might  be 
rendered  by  this  court  in  dealing  with  the 
ruling  of  the  trial  Judge  with  respect  to  the 
demurrer  to  the  indictment  It  was  con- 
ceded, by  the  able  counsel  who  presented  the 
case  here  for  the  plaintiff  in  error,  that,  had 
the  case  gone  to  trial  and  conviction  in  the 
lower  court  and  this  court  had  afilrmed  the 
Judgment  overruling  the  demurrer,  the  con- 
viction would  stand.  We  can  see  no  reason 
why  the  trial  judge  was  not  at  liberty,  pend- 
ing the  consideration  by  this  court  of  the 
question  made  by  the  first  bill  of  exceptions, 
la  finally  dlsiwse  of  the  case  in  any  manuei- 
authorized  by  law.  The  Penal  Code  (section 
801)  declares  that  the  solicitor  general  "has 
authority,  on  the  terms  prescribed  by  law, 
to  enter  a  nolle  prosequi  on  indictments." 
Section  967  declares  that:  "After  an  ex- 
amination of  the  case  in  open  court  and 
before  it  has  been  submitted  to  the  Jury,  the 
solicitor  general  may  enter  a  nolle  prosequi 
with  the  consent  of  the  court."  The  trial 
court  having  full  Jurisdiction  over  the  case, 
made  a  final  disposition  of  it  This  disposi- 
tion, was  none  the  less  final  whether  the 
Judge  correctly  or  Incorrectly  held,  upon  the 
facts  made  to  appear  to  him  by  the  solicitor 
general,  that  the  case  was  one  In  which  It 
was  proper  and  expedient  to  allow  a  nolle 
prosequi  to  be  entered.  With  that  question 
we  have  now  no  concern.  SuflBce  it  to  say 
that  the  case  Is  at  an  end,  having  been  finally 
disposed  of  by  a  solemn  Judgment  rendered 
in  the  lower  court.  That  Judgment  was  in 
favor  of  the  accused,  and  by  reason  thereof 
he  Is  aa  efl^ectualiy  secure  from  any  further 
prosecution  upon  the  first  Indictment  as  he 
would  be  were  we  to  reverse  the  Judgment 
of  which  be  complains  in  the  bill  of  excep- 
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tlons  first  sued  out  In  his  behalf.  This  being 
so,  we  are  not  called  upon  to  pass  on  the 
merits  of  the  questions  presented  by  that  bill 
of  exceptions. 

2.  There  was  clearly  no  error  In  refusing 
to  grant  a  continuance.  While  the  indict- 
ment on  which  the  accused  was  actually  tried 
had  been  returned  but  a  day  before  the  trial 
began,  he  had  for  a  very  considerable  time 
been  under  Indictment  for  the  same  offense, 
and  appears  to  have  been  unable  to  assign 
any  satisfactory  reason  for  his  statement 
that  he  was  unprepared,  because  of  lack  of 
opportunity,  to  make  a  defense  against  the 
charge  preferred  against  him. 

3.  The  first  and  second  grounds  of  the  de- 
murrer interposed  to  the  second  bill  of  in- 
dictment were  in  their  nature  decidedly  loose 
and  general.  Neither  of  them  pointed  out  in 
what  respect  the  accused  regarded  the  in- 
dictment as  insufficient  or  for  what  reason 
or  reasons  he  felt  authorized  to  characterize 
it  as  "vague,  uncertain,  and  Indefinite."  It 
Impresses  us  as  being  very  much  to  the 
point  Certainly,  It  was  good  in  substance, 
and,  therefore,  sufficient  to  withstand  the 
general  attack  made  upon  It  It  is  true  that 
in  the  brief  of  counsel  for  the  plaintiff  in 
error  quite  a  number  of  specific  criticisms 
upon  the  indictment  are  made  and  insisted 
upon;  but  whether  or  not  the  objections 
thus  urged  against  it  are  well  founded  we 
do  not  attempt  to  decide,  for  the  reason  that 
they  were  not  set  up  In  the  demurrer  upon 
which  be  relied  in  the  court  below. 

4.  The  ground  of  the  demurrer  which  pre- 
sents the  point  that  the  Indictment  does  not 
conform  to  the  statute,  in  that  It  falls  to 
allege  that  the  acts  committed  by  the  ac- 
cused were  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity 
thereof,"  is  really  imworthy  of  notice.  As 
will  have  been  observed,  the  Indictment  does 
conclude  with  these  very  words;  but  It  was. 
In  effect  insisted  on  the  argument  here  that 
the  intention  of  the  pleader  was  to  assert 
that  the  indictment  Itself  was  "preferred  and 
returned  contrary  to  the  laws  of  said  state," 
etc.  We  content  ourselves  with  remarking, 
without  further  discussion,  that  we  are  not 
prepared  to  sustain  this  contention. 

5.  The  special  plea  in  abatement  was  prop- 
erly stricken.  It  on  its  face  disclosed  that 
a  nolle  prosequi  bad  been  entered  upon  the 
first  indictment  before  the  second  was  re- 
turned; and  it  was  therefore  palpably  not 
true,  aa  In  this  plea  asserted,  that  "at  the 
time  said  bill  of  indictment  was  found  and 
returned,  there  was  pending  another  bill  of 
Indictment,  for  the  same  offense,  against  the 
defendant" 

Writ  of  error  in  the  one  case  dismissed; 
Judgment  affirmed  in  the  other.  All  the  Jus- 
tices concurring,  except  LEWIS,  J.,  absenc 
on  account  of  slcknesa. 
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GANNON  et  al.  y.  HERRT  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

PCBLIO  NUISANCES-INJUNCTION— BLIND 
TIGER. 

1.  Except  in  a  case  falling  under  the  pro- 
visions of  the  act  of  December  19,  1899,  provid- 
ing for  abating  or  enjoining  "any  place  com- 
monly known  as  a  'blind  tiger,' "  equity  will 
not  enjoin  the  maintenance  of  a  public  nui- 
sance in  a  given  municipality  at  the  instance 
of  one  who  suffers  no  injury  or  inconvenience 
therefrom  save  such  as  is  common  to  all  resi- 
dents thereof;  and  the  more  esi)ecially  is  this 
true  if  the  acts  alleged  to  constitute  such  nui- 
sance be  indictable. 

2.  A  dispensary  where  intoxicating  liquors  are 
openly  and  publicly  sold  in  a  town,  in  good 
faith,  under  color  of  lawful  authority,  though 
in  fact  operated  in  violation  of  law,  is  not 
"what  Is  commonly  known  as  a  'blind  tiger,'  " 
subject  to  be  abated  or  enjoined  nuder  th« 
provisions  of  the  act  of  December  19,  1899. 

(Syllabus  by  the  Court.) 

3.  A  dispenE»ry  for  the  sale  of  Intoxicating 
liquors,  established  and  operated  under  an  ordi- 
nance of  a  municipal  corporation  which  is  void 
for  want  of  authority  in  the  municipal  authori- 
ties to  pass  such  an  ordinance,  is,  within  the 
meaning  of  the  act  of  December  19,  1899  (Acts 
ISao,  p.  73;  Van  Bpps'  Code  Supp.  {  6654  et 
scq.),  a  "blind  tiger,"  and  a  public  nuisance; 
and  its  operation  should  be  enjoined  under  the 

Jrovlsions  of  that  act     Per  Little  and  Cobb, 
J.,  dissenting. 

Error  from  superior  court,  Mitchell  coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  H.  C.  Gannon  and  others  against 
H.  H.  Merry  and  others.  Judgment  for  de- 
fendants, and  platntiffB  bring  error.  AfBrm- 
ed. 

J.  D.  McKenzle  and  W.  A.  Covington,  for 
plaintifls  in  error.  Sam.  8.  Bennet  and  J. 
H.  Scalfe,  for  defendants  In  en-or. 

FISH,  J.  H.  O.  Cannon,  M.  C.  Kinney,  A. 
Palmer,  D.  P.  Pickeron,  and  W.  H.  Taylor 
filed  their  equitable  petition  against  H.  H. 
Merry,  J.  J.  Mlze,  J.  L.  Hand,  W.  S.  Hill,  O. 
M.  Baggs,  and  J.  B.  Nelson.  The  petition 
alleged.  In  substance,  that  the  plaintiffs  were 
residents  of  the  town  of  Pelbam,  and  tax- 
payers therein;  that  the  defendants  were 
residents  of  the  town,  and  that  Merry  was 
mayor,  and  the  other  defendants,  except  Nel- 
son, were  councllmen;  that  the  mayor  and 
eouncilmen.  In  February,  1902,  passed  an  or- 
dinance seeking  to  establish  a  dispensary  in 
the  town,  and  In  pursuance  of  the  ordinance 
elected  the  defendants  Baggs,  Mlze,  and  Nel- 
son dispensary  commissioners;  that,  under 
the  supervision  of  such  commissioners,  a  dis- 
pensary was  being  operated  in  the  town  by 
such  dispensary  officers,  where  spirituous 
and  intoxicating  liquors  were  dally  sold;  that 
the  mayor  and  council  had  no  authority  un- 
der the  charter  of  the  town,  nor  under  the 
laws  of  the  state,  to  pass  an  ordinance  es- 
tablishing a  dispensary  for  the  purpose  of 
buying  and  selling  spirituous  and  intoxicat- 
ing liquors  in  the  town;  and  that  the  ordi- 


nance passed  for  such  purpose  was  unlawful 
and  void;  that  the  charter,  which  authorized 
the  mayor  and  council  to  regulate  the  sale 
of  spirttnoua  and  intoxicating  liquors,  re- 
quired the  written  consent  of  a  two-thirds 
majority  of  all  the  freeholders  within  a  radi- 
us of  three  miles  of  the  S.  F.  &  W.  Rail- 
way deiMJt  In  the  town  of  Pelham  befort>' 
the  municipal  antborities  could  issue  a  li- 
cense to  any  person  to  conduct  the  sale  of 
such  liquors  therein;  that  neither  the  coui- 
mlBsioners,  nor  any  other  officer  of  the  dis- 
Xtensary,  had  ever  complied  with  the  charter 
provisions  requiring  the  written  consent  of 
such  freeholders;  and  that  the  sales  of  the 
liquors,  which  were  being  made  by  the  offi- 
cers of  the  dispensary,  were  without  lawful 
right  or  authority,  and  such  traffic  was  a 
public  nuisance,  hurtful  to  the  peace,  quiet, 
health,  and  morals  of  the  community  in 
which  the  sales  were  being  made.  The  pray- 
er of  the  petition  was  that  the  defendant?, 
their  agents  and  employes,  be  enjoined  "from 
further  operating  said  dispensary  In  bnylui; 
and  selling  spirituous  and  intoxicating  liq- 
uors in  said  town  of  Pelham."  The  defend- 
ants, in  their  answer,  denied  that  the  mayor 
and  council  had  no  authority  to  pass  the  or- 
dinance referred  to  In  the  petition,  and  to  es- 
tablish a  dispensary  in  the  town,  and  also 
denied  that  the  liquors  were  being  unlaw- 
fully sold,  and  that  the  sale  of  them  was  a 
public  nuisance,  as  charged  In  the  petition. 
The  other  allegatlonB  of  the  petition  were 
admitted.  The  court  refused  to  grant  an  In- 
junction upon  the  interlocutory  hearing,  and 
the  plaintiffs  excepted. 

It  will  be  seen  that  the  applicatlcm  tor  in- 
junction in  this  case  is  based  upon  the  the- 
ory that  the  operation  of  a  dispensary  where- 
in spirituous  and  intoxicating  liquors  are 
sold,  in  the  town  of  Pelham,  is  a  public  nui- 
sance, which  the  x^tltloners,  as  residents  of 
such  town,  have  the  right  to  enjoin.  Grant- 
ing that  the  mayor  and  council  of  the  town 
of  Pelham  had  no  authority,  under  Its  char- 
ter or  under  any  law,  to  estabMsh  a  dispen- 
sary for  the  sale  of  spirituous  and  intoxicat- 
ing liquors  In  such  town,  or  to  anthoriae  any 
one  else  to  operate  such  a  dispensary  In  the 
town,  and  that  the  operation  of  the  same 
was  a  public  nuisance,  the  plaintiffs,  in  our 
opinlon,  were  not  entitled  to  an  injunction 
restraining  the  operation  of  such  a  dispen- 
sary as  a  public  nuisance,  unless  it  was 
what  is  commonly  known  as  a  "blind  tiger," 
and,  therefore,  subject  to  be  abated  or  en- 
Joined  under  the  provisions  of  the  act  of 
December  19,  1899  (Acts  1899,  p.  73;  Van 
Epps'  Code  Supp.  I  6654).  If  the  operation 
of  this  dispensary  is,  as  alleged,  a  public 
nuisance,  it  is  manifest  from  the  petition 
that  it  is  one  from  which  the  plaintiffs  suf- 
fer no  Injury  or  Inconvenience  save  such  as 
is  common  to  all  other  residents  of  the  town. 
Therefore,  unless  it  is  what  is  commonly 
known  as  "a  blind  tiger,"  the  right  to  abate 
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or  enjoin  which  Is,  by  the  aboTe-mentioned 
Hct,  given  to  any  citizen  of  the  county  where- 
!u  it  may  be  located,  it  is  a  nuisance  which 
cannot  be  enjoined  on  behalf  of  the  plaintiffs 
under  the  case  made  by  their  petition. 
"Generally,  a  public  nuisance  gives  no  right 
of  action  to  any  individual,  but  must  be 
abated  by  process  instituted  in  the  name  of 
the  state."  Civ.  Code,  {  3858.  "One  seek- 
ing to  enjoin  a  public  nuisance  must  show 
some  6i>ecial  injury  peculiar  to  himself,  and 
Independent  of  the  general  injury  to  the  pub- 
lic." 1  High,  Inj.  {  762;  2  High,  InJ.  U  1301, 
132L,  "And,  to  sustain  an  action  by  a  prl~ 
vate  Individual  against  a  public  officer,  it 
mast  not  only  appear  that  the  duty  violated 
was  one  owing  to  individuals,  but  the  indi- 
vidual suing  must  show  some  reason  why  he 
singles  himself  out  as  the  party  injured.  In 
other  words,  he  must  show  that  be,  as  dis- 
tinguisbed  from  individuals  In  general,  has 
suffered  some  special  and  x)ecullar  Injury 
from  the  wrongful  act  of  which  he  com- 
plains." Mechem,  Pub.  Off.  §  GOO.  See,  also, 
Xbroop,  Pub.  Off.  |§  540,  816.  If,  In  the 
operation  of  the  dispensary,  the  defendants 
should  render  themselves  liable  to  Indict- 
ment for  the  illegal  sale  of  spirituous  and 
intoxicating  liquors,  it  is  clear  that  a  court 
of  equity  will  not  enjoin  them  from  the 
commission  of  the  crime  when  It  does  not 
appear  that  any  property  rights  of  the  plain- 
tiffs will  be  affected  thereby.  Paulk  v. 
Mayor,  etc.,  104  Ga.  24,  30  S.  E.  417,  41  U, 
B.  A.  772,  69  Am.  St.  Rep.  128;  O'Brien  t. 
Harris.  10$  Ga.  732,  31  S.  E.  745. 

2.  Oonnsel  for  plaintiffs  In  error  contend 
that,  if  the  defendants  were  operating  the 
dispensary  in  violation  of  law,  it  was  a 
blind  tiger,  or  nuisance,  and  should  be  abat- 
ed or  enjoined,  as  such,  under  the  provisions 
of  the  above  mentioned  act  of  1899.  The 
title  to  that  act  is:  "An  act  to  declare  as  a 
nuisance  any  place  where  spirituous,  malt  or 
intoxicating  liquors  are  sold  in  violation  of 
law,  to  provide  for  abating  or  enjoining  such 
nuisance,  and  for  other  purposes."  Acts 
1809,  p.  73.  The  act,  however,  Is  not  as 
broad  as  Its  title.  It  declares:  "That  from 
and  after  the  passage  of  this  act,  any  place 
commonly  known  as  a  'blind  tiger,'  where 
spirltnous,  malt  or  intoxicating  liquors  are 
sold.  In  violation  of  law,  shall  be  deemed  a 
nuisance,  and  the  sale  may  be  abated  or  en- 
Joined  as  such,  as  now  provided  by  law,  on 
the  application  of  any  citizen  or  citizens  of 
the  county  where  the  same  may  be  located." 
.See  section  1  of  the  act  "Whatever  a  "blind 
tiger,"  as  commonly  known,  may  be,  we  are 
quite  sure  that  the  dispensary  In  question, 
which  was  being  openly  and  publicly  oper- 
ated in  the  town  of  Pelham,  In  pursuance  of 
an  ordinance  of  the  town,  which  those  en- 
gaged In  operating  the  dispensary  evidently 
thought  to  be  valid,  was  not  such  a  place  as 
is  commonly  known  as  a  "blind  tiger,"  even 
though  spirituous,  malt,  and  Intoxicating 
Nqnors  were  there  being  sold  in  violation  of 


law.  The  Standard  Dictionary  defines  a 
"blind  tiger"  to  be  "a  place  where  intoxi- 
cants are  sold  on  the  sly."  "Sly"  means, 
"artfully  dextrous  In  doing  things  secretly; 
cunning  In  evading  notice  or  detection;" 
"done  with  or  marked  by  artful  secrecy." 
Id.  We  are  clearly  of  opinion  that  a  place 
where  Intoxicating  liquors  are  openly  and 
publicly  sold,  in  good  faith,  under  color  of 
lawful  authority,  is  not  what  is  "commonly 
known"  as  a  "blind  tiger,"  although  the  sales 
of  such  liquors  therein  may,  in  fact,  be  in 
violation  of  law. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness,  and  LITTLE  and  COBB,  JX,  dis- 
senting. 

COBB,  J.  (dissenting).  What  is  known  as 
the  "Blind  Tiger  Law"  Is  an  act  passed  In 
1899  (Acts  1890,  p.  73),  and  in  the  following 
words: 

"An  act  to  declare  as  a  nuisance  any 
place  where  spirituous,  malt  or  intoxicating 
liquors  are  sold  in  violation  of  law,  to  pro- 
vide for  abating  or  enjoining  such  nuisance, 
and  for  other  purposes. 

"Section  1.  Be  It  enacted  by  the  general 
assembly  of  Georgia,  that  from  and  after  the 
passage  of  this  act,  any  place  commonly 
known  as  a  'blind  tiger,'  where  spirituous, 
malt  or  intoxicating  liquors  are  sold,  In  vio- 
lation of  law,  shall  be  deemed  a  nuisance, 
and  the  same  may  be  abated  or  enjoined  as 
such,  as  now  provided  by  law,  on  the  applica- 
tion of  any  citizen  or  citizens  of  the  county 
where  the  same  may  be  located. 

"Sec.  2.  Be  it  further  enacted,  that  if  the 
party  or  parties  carrying  on  said  "nuisance' 
shall  be  xmknown  or  concealed,  It  shall  be 
sufficient  service  In  the  abatement  or  injunc- 
tion proceedings  under  this  act  to  leave  the 
writ  or  other  papers  to  be  served,  at  the  place 
where  such  liquor  or  liquors  may  be  sold, 
and  the  case  or  cases  may  proceed  against 
'parties  unknown,'  as  defendants. 

"Sec.  3.  Be  It  further  enacted,  that  the 
court  shall  have  authority  under  this  act  to 
order  the  officers  to  break  open  such  'blind 
tiger'  and  arrest  the  Inmates  thereof,  and 
seize  their  stock  in  trade,  and  bring  them  be- 
fore him  to  be  dealt  with  as  the  law  directs." 

Section  4  repeals  conflicting  laws. 

When  Jhls  act  is  construed  as  a  whole, 
and  in  the  light  of  Its  title,  it  is  manifest 
that  the  legislative  purpose  was  to  declare 
places  where  Intoxicating  liquors  are  sold  In 
violation  of  law  to  be  a  public  nuisance,  and 
vest  in  the  courts  the  power  to  deal  with 
them  as  such;  a  court  of  law  to  have  au- 
thority to  abate  them  by  the  proceedings 
usual  in  abatement  of  such  nuisances,  and  a 
court  of  equity  to  abate  them  by  the  writ  of 
injunction.  What  Is  commonly  known  as  a 
"blind  tiger,"  within  the  meaning  ot  this 
law,  is  a  place  where  intoxicating  llqaora 
are  sold  without  authority  of  law.  It  is  Im- 
material whether  the  sale  Is  open  or  secret, 
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If  the  person  selling  bad  no  authority  to  sell 
from  any  one  empowered,  under  the  law  of 
this  state,  to  give  such  authority.  In  such  a 
case,  the  place  where  the  liquor  is  sold  is  a 
blind  tiger  within  the  meaning  of  that  term 
as  It  is  generally  understood.  TTiIs  may  not 
be  the  meaning  given  that  term  by  the  lex- 
icographers, but  It  is  the  ordinary  popular 
meaning  of  the  term.  It  is  evident  from  the 
title  of  the  act  that  the  general  assembly 
used  the  term  In  that  sense.  The  niere  fact 
that  the  act  authorizes  proceedings  against 
a  blind  tiger  where  the  person  operating  It 
was  concealed  or  unlaiown  should  not  be 
made  to  limit  the  scope  of  the  act  so  as  to 
Include  only  blind  tigers  of  this  description. 
The  legislation  is  directed  against  all  blind 
tigers,— all  persons  who  sell  liquors  in  vio- 
lation of  law,— whether  the  sales  be  conduct- 
ed covertly  or  on  the  sly,  or  be  made  in  an 
open  manner,  showing  an  utter  disregard  of 
law.  I  have  found  only  one  case  where  the 
term  "blind  tiger"  has  been  Judicially  defin- 
ed. In  Schuize  v.  Jalonlck,  18  Tex.  Civ. 
App.  299,  44  S.  W.  581,  Mr.  Chief  Justice 
Fisher  says:  "A  'blind  tiger'  we  find  to  be 
a  place  where  such  intoxicating  drinl»  as  are 
prohibited  by  the  local  option  law  are  dis- 
posed of  or  sold  In  violation  of  that  law." 
That  was  au  action  for  libel,  where  the 
plaintiff  alleged  that  the  defendant  had  char- 
ged him  with  running  a  blind  tiger.  The 
defendants  in  the  present  case  were  not  op- 
erating a  dispensary;  they  were  maintaining 
a  public  nuisance;  and  they  should  have 
been  restrained  from  a  further  maintenance 
ofv  it.  It  Is  not  necessary  to  express  any 
opinion  in  this  case  on  the  question  as  to 
whether  one  who  holds  a  license  to  sell  liq- 
uor from  an  authority  empowered  to  grant 
such  llceuse,  but  which  was  Irregularly  grant- 
ed, is  liable  to  be  proceeded  against  under 
the  "Blind  Tiger  Law."  It  may  be  that  un- 
der such  cU'cumstances  there  would  be  such 
color  of  authority  that  the  holder  of  such 
irregular  license  would  be  relieved  from  the 
penaltira  of  the  law  until  the  license  la  re- 
voked. However,  upon  that  subject  I  now 
express  no  opinion.  In  the  present  case  there 
was  no  authority,  or  color  of  authority.  See 
Mayor,  etc.,  v.  Putnam,  103  Ga.  Ill,  29  S.  E. 
602;  City  of  BamesvlUe  t.  Murphey,  113  Ga. 
780,  30  S.  E.  413.  The  whole  proceeding  was 
in  direct  violation  of,  and  in  utter  disre- 
gard of,  all  law,  and  those  In  charge  of  the 
so-called  dispensary  should  have  been  dealt 
with  in  the  manner  that  the  law  declares 
the  lawless  should  be  treated.  The  act  was 
remedial  In  its  nature,  and  was  intended  to 
provide  Instruments  for  the  suppression  of  a 
great  evil,  and  Its  intended  beneficent  effects 
should  not  be  destroyed  or  even  lessened  by 
giving  the  words  a  too  narrow  and  contract- 
ed meaning.  The  Injunction  prayed  for 
should  have  been  granted. 

I  am  authorized  by  Mr.  Justice  LITTLB  to 
say  that  he  concurs  ia  the  views  above  pre- 
sented. 


HALL    &    BROWN    WOODWORKING 

MACH.    CO.   V.    BARNES.    Sheriff, 

et  al. 

(Supreme  Court  of  Georgia.    July  19,   1902.) 

TROVER    AGAINST    CORPORATION— BAIL— AR- 
REST OF  OmCERS— DEFAULT  OF 
SHERIFF— LIABILITIES. 

1.  Even  if  bail  can  be  required  in  an  action 
of  trover  in  which  the  defendant  is  a  corpora- 
tion, there  is  uo  prorision  of  law  under  which 
the  sheriff  is  authorized  in  such  a  proceeding 
to  commit  to  Jail  the  officers  of  the  defendant 
corporation,  when  such  officers  are  not  parties 
to  tiie  action. 

2.  In  such  a  case  the  sheriff  cannot  be  held 
liable  by  the  plaintiff  for  a  failure  to  arrest 
the  officers,  or  for  a  failure  to  take  a  bond  or 
recognizance  from  the  defendant  for  the  prop- 
erty, when  the  defendaut  declined  to  give 
one. 

3.  Where,  in  such  a  proceeding,  the  sheriff 
seizes  all  of  the  property  which  can  be  found, 
he  is  not  liable  to  the  plaintiff  for  bis  failure 
to  seize  the  remainder. 

4.  Where  suit  is  brought  on  a  sheriff's  bond 
for  damages  alleged  to  have  been  sustained 
by  the  failure  of  the  sheriff  to  properly  per- 
form his  duties,  the  plaintiff  cannot  recover  on 
account  of  breaches  of  duty  not  alleged,  but  is 
restricted  to  such  breaches  as  are  set  oat  and 
relied  upon  in  the  declaration. 

(Syllabus  by  the  Court) 

Ekror  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Hall  &  Brown  Woodworking 
Machine  Company  against  J.  J.  Barnes  and 
others.  Judgment  for  defendants,  and  plalu- 
titf  brings  error.    AlUrmed. 

Walter  R.  Brown  and  Thos.  L.  Bishop,  for 
plaintiff  In  error.  King  &  Spalding,  for  de- 
fendants In  error. 


SIMMONS,  C.  J.  The  Hail  &  Brown  Wood- 
working Machine  Company  brought  an  action 
against  the  Wilson  Coal  &  Lumber  Company 
to  recova:  certain  personal  property.  The 
plaintiff  also  sued  out  a  ball  process  against 
the  defendant.  In  the  afildavlt  to  obtain  bail 
plaintiff  described  certain  machinery,  which 
It  claimed  was  in  the  hands  of  the  defend- 
ant. The  process  was  placed  in  the  hands  of 
the  sheriff,  who  seized  one  of  the  articles 
mentioned  In  the  aifldavlt,  and  stated  in  his 
return  that  none  of  the  other  articles  could 
be  found  in  the  county,  and  that  the  defend- 
ant could  not  be  arrested,  because  it  was  an 
intangible  and  Invisible  legal  person.  The 
philntiff  recovered  a  money  Judgment  against 
the  defendant  Thereafter  the  plaintiff 
brought  its  action  on  the  bond  of  the  sheriff 
against  him  and  his  sureties,  and  alleged  as 
breaches  thereof:  (1)  That  the  sheriff  had 
failed  to  require  and  take  from  the  defend- 
ant in  the  trover  suit  a  recognizance  for  the 
forthcoming  of  the  property  described  In  the 
ball  affidavit;  (2)  that  he  had  failed  to  seize 
the  property,  and  hold  It  until  a  recognizance 
was  given;  and  (3)  that,  when  the  defendant 
company  refused  to  give  a  recognizance,  the 
sheriff  had  failed  to  arrest  Its  president  and 
other  officers,  and  commit  them  to  Jail  until 
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tbe  property  was  surrendered  or  recognizance 
given.  In  their  answer  the  defendants  al- 
leged that  the  plaintiff  had  declined  to  take 
out  ball  process  against  any  natural  person 
whatever,  or  to  designate  any  such  person 
as  having  custody  or  control  of  the  prop- 
erty; that  it  was  impossible  to  arrest  the 
defendant  corporation;  that  the  sheriff  had 
no  process  against  any  natural  person,  as  o£9- 
cer  of  the  corxMratlon  or  otherwise;  and  that 
there  was  no  legal  bail  process  placed  in  his 
hands  by  the  plaintiff.  The  case  coming  on 
for  a  trial,  after  the  Introduction  of  certain 
evidence  by  the  plaintiff,  which  It  is  unneo- 
essary  now  to  set  out,  save  that  the  sherlfTs 
return  on  the  ball  process  showed  that  be  bad 
seized  one  saw,  and  that  the  other  property 
described  could  not  be  found,  the  judge 
granted  a  nonsuit  To  this  the  plaintiff  ex- 
cepted. 

1.  In  the  consideration  of  this  case  we  will 
first  take  up  the  third  alleged  breach  of  the 
sheriff's  bond^  because  by  its  determination 
the  case  will  be  largely  controlled.  It  is  un- 
questionably true  that  trover  will  lie  against 
a  coriMratlon.  Whether  ball  process  can  le- 
gally Issue  against  a  corporation  as  such  we 
need  not  decide  in  this  case,  as  It  did  in  fact 
issue,  and  the  ot&cer  attempted  In  part  its 
execution,  and  no  objection  was  made  by 
the  defendant.  Independently  of  this  ques- 
tion. It  is  certain  that  a  failure  to  find  the 
property  pointed  out  in  the  process  does  not 
authorize  the  sheriff  to  seize  the  oflBcers  of 
the  corporation  and  commit  them  to  Jail,  un- 
less the  process  Is  against  them  individually 
as  well  as  against  the  corporation.  Nichols 
V.  Thomas,  4  Mass.  232.  Our  Code  provides 
tbat  In  ball  trover  cases  the  officer,  if  he  falls 
to  find  the  property,  and  recognizance  is 
given,  shall  arrest  the  person  of  the  defend- 
ant, and  confine  him  in  jail  until  the  prop- 
erty Is  produced  or  recognizance  given.  But 
in  this  case  the  defendant  who  was  alleged 
to  have  posseKston  of  the  property  was  a 
corporation,  and,  while  a  corporation  acts 
through  its  officers  and  agents,  these  latter 
are  not  the  corporation,  and  cannot  be  arrest- 
ed under  bail  process  against  the  corporation 
alone. 

2.  It  follows  that  the  sheriff  was  not  lia- 
ble on  bto  bond  for  not  arresting  the  presi- 
dent or  other  officers  of  the  corporation.  Nor 
could  be  be  held  liable  for  a  failure  to  take 
a  bond  or  recognizance  for  the  forthcoming 
of  the  property,  when  the  defendant  had  de- 
clined to  give  one.  The  giving  of  the  bond  is 
a  voluntary  act  on  the  part  of  the  defendant 
in  the  bail  process.  He  may  give  bond  or 
not,  as  he  chooses,  and  the  sheriff  has  no 
authority  to  force  him  to  give  bond.  The 
sherlfTs  authority  Is  limited  to  seizing  the 
property  or  arresting  the  defendatit  unless 
a  bond  Is  given.  When,  in  the'  case  now  un- 
der consideration,  the  defendant  corporation 
refused  to  give  bond,  there  was  no  one  whom 
the  sheriff  could  arrest  and  Imprison,  and 
therefore  he  cannot  be  held  liable  for  a  fall> 


nre  to  do  an  act  which  It  was  Illegal  for  him 
to  do. 

3.  The  return  of  the  sheriff  was  not  trav- 
ersed or  contradicted,  and  must  be  taken  as 
true.  It  showed  that  he  seized  one  saw, 
and  that  the  other  articles  mentioned  in  the 
ball  affidavit  conld  not  be  found.  If  he  could 
not  find  the  property,  he  certainly  could  not 
be  held  to  have  committed  a  breach  of  his 
bond  by  his  failure  to  seize  It. 

4.  It  was  argued  here  that  the  sheriff's 
return  showed  he  had  seized  one  Eureka 
scroll  saw,  and  that  the  nonsuit  was  erro- 
neous, because  he  was  liable  at  least  to  ac- 
count to  the  plaintiff  for  the  value  or  pro- 
ceeds of  that  saw.  After  a  careful  reading 
of  the  declaration,  w6  find  that  there  was  no 
allegation  of  any  breach  of  the  sherlfTs  bond 
In  this  particular.  The  only  breaches  alleg- 
ed are  those  above  set  out,  and  the  plaintiff 
cannot  recover  on  account  of  any  other.  In 
a  suit  upon  a  sheriff's  bond  the  plaintiff  must 
be  restricted  to  the  breaches  set  out,  and  can- 
not recover  on  account  of  breaches,  how- 
ever clearly  shown  by  the  evidence,  which 
were  not  alleged  and  relied  upon  In  the  dec- 
laration. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


SWIFT  V.  BROTLE& 
(Supreme  Conrt  of  Georgia.    July  18,  1902.) 

NUISANCE— ACTION  IfOTL  DAMAQBS-BVIOBNCB. 

1.  Proof  of  a  tortious  invasion  of  one's  jyrop- 
erty  rights  cannot,  unless  supplemented  by  ev- 
idence disclosing  the  extent  of  the  loss  there- 
by inflicted  upon  the  injured  party,  afford  a 
basis  for  the  recovery  by  him  of  more  than 
nominal  damages. 

2.  The  owner  of  a  dwelling  house  which  he 
himself  occupies  as  a  home  is  entitled  to  just 
compensation  for  the  annoyance  and  discom- 
fort occasioned  by  the  maintenance,  by  anoth- 
er, of  a  nuisance  on  adjacent  premises;  and. 
in  fixing  the  amount  of  damages  to  be  award- 
ed in  such  a  case,  proof  of  depreciation  in  rental 
value  of  the  dwelling  house,  caused  by  such 
nuisance,  may  be  looked  to  as  furnishing  a 
proper  evidentiary  guide  for  determining  th» 
extent  of  the  annoyance  and  discomfort  actually 
suffered. 

(Syllabus  by  the  Gtonrt.) 

Error  from  city  court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  Robert  A.  Broyles  against  Ous- 
tavua  P.  Swift  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

Hoke  Smith  and  H.  C.  Peeples,  for  plaUitiff 
in  error.  Arnold  &  Arnold  and  Nash  R. 
Broyles,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plalnUff  below, 
Robert  A.  Broyles,  brought  against  Gustavus 
F.  Swift  a  suit  for  damages,  and  recovered 
therein  a  verdict  for  $1,000. 

The  case  made  by  the  plaintlfTs  petition 
was,  in  brief,  as  follows:  "Petitioner  Is,  and 
for  three  years  past  has  been,  the  owner  of 
*    *    *    a  tract  of  land  consisting  of  alx>ut 
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six  (6)  acres,  and  lying  in  tbe  county  of  Ful- 
lon,  and  on  ttie  west  side  of  what  ia  known 
as  the  'Marietta  Road.'  ♦  ♦  ♦  Plaintiffs 
property  has  upon  It  a  large  dwelling  house,  a 
large  bam  and  carriage  house,  a  seryant's 
house;  Is  covered  with  grass  and  vegetation; 
has  a  large  garden  upon  it;  and  has  upon  It 
oak,  peach,  apple,  plum,  and  pine  trees  in 
abundance.  ♦  •  •  About  the  mouth  of 
January,  in  the  year  1899,  the  defendant  be- 
gan the  operation  of  certain  chemical  works 
'In  the  Immediate  neighborhood  of  plaintiff's 
property,  and  began  the  manufacture  of  fer- 
tilizer and  the  use  of  strong  acids  In  the  man- 
ufacture of  the  same.  •  •  •  The  vari- 
ous acids  and  noxious  gases  and  odors 
which  have  been  emitted  by  the  defend- 
ant from  [these]  works  In  the  operation  of 
said  plant  have  had  the  effect  to  ruin  and 
totally  destroy  the  property  of  plaintiff;  have 
ruined  and  destroyed  it  as  a  home  and  resi- 
dence for  plaintiff  and  family;  have  killed  and 
destroyed  all  of  the  vegetation  on  it,"  as  well 
as  "all  of  the  trees  aforesaid;  and  the  con- 
stant presence  of  the  said  noxious  gases  upon 
the  premises  have  totally  destroyed  the  same 
for  residence  purposes."  The  noxious  gases 
and  other  "harmful  and  Injurious  substances 
sent  out  Into  the  air  by  defendant  In  the 
operation  of"  said  plant  continuously  pervade 
the  premises  of  the  plaintiff,  "prevent  the 
comfortable  and  safe  occupancy  of  the  house 
upon  said  premises;  kill  all  the  vegetation 
thereon;  and  are  a  nuisance  dangerous  to 
property  and  health."  Plaintiff  has,  as  a  re- 
sult of  such  nuisance,  been  damaged  in  tbe 
stun  of  $2,000,  In  that  the  rental  value  of  his 
property  has  been  depreciated  to  the  extent 
of  |25  per  month;  trees  of  the  value  of  |500 
have  been  killed;  tbe  Injury  done  to  other 
trees  amounts  to  a  like  sum;  and  the  vegeta- 
bles planted  in  his  garden  have  been  destroy- 
ed, entailing  upon  him  an  annual  loss  of  $S00. 
An  answer  was  filed  by  the  defendant,  in 
which  he  denied  the  allegations  of  fact  upon 
which  the  plaintiff  relied  for  a  recovery.  Aft- 
er a  hearing  of  the  case  on  its  merits,  with 
the  result  already  stated,  Swift  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  he  excepted.  The  case,  as  here  present- 
ed. Is  controlled  by  the  questions  dealt  with 
in  the  discussion  which  follows. 

1.  If,  in  point  of  fact,  the  defendant  was 
guilty  of  the  wrongs  complained  of,  the  plain- 
tiff, as  owner  of  the  premises  described  in  his 
petition,  was  entitled  to  recover  damages  for 
all  permanent  Injuries  done  to  his  freehold 
estate;  and,  as  he  occupied  the  premises  him- 
self, he  also  had  a  right  to  demand  just  com- 
pensation for  such  Injuries  as  temporarily  de- 
prived him  of  the  unrestricted  use  and  full 
enjoyment  of  the  same.  Danlelly  v.  Cheeves, 
9i  Ga.  264,  21  S.  E.  524;  Holmes  v.  City  of 
Atlanta,  113  Ga.  961,  39  S.  E.  458;  City  of 
Nashville  v.  Comar,  88  Tenn.  415,  12  S.  W. 
1027;  CarU  v.  Depot  Co.,  32  Minn.  101,  20  N. 
W.  89;  City  of  Chicago  v.  Hueuerbeiu,  85  111. 
594,  28  Am.  Rep.  626;  Emery  v.  City  of  I»w- 


ell,  109  Mass.  197.  There  was  testimony  in 
his  behalf  which  tended  to  show  that  a  num- 
ber of  pine  trees  growing  on  his  place  were 
killed,  and  all  of  his  fruit  and  shade  trees  se- 
riously affected,  by  noxious  gases  which  es- 
caped into  the  air  from  tbe  defendant's 
works.  Evidence  as  to  the  value  of  these 
pine  trees  was  sutoiitted,  but  no  proof  was 
offered  from  which  any  fair  and  reasonable 
estimate  could  be  made  of  the  amount  of 
damages  sustained  by  reason  of  the  Injuries 
done  to  such  of  the  trees  as  had  not  been 
klUed.  Total  annihilation  of  aU  plant  Ufe  in 
the  plaintiff's  garden  was  also  shown.  Tbe 
extent  of  the  loss  thereby  incurred  by  him 
was,  however,  left  as  much  in  the  air  as  the 
destroying  agencies  which  he  claims  played 
havoc  with  his  vegetables  coidd  possibly  have 
been.  It  necessarily  follows  that  the  trial 
judge  should,  as  he  was  in  writing  requested 
to  do  by  defendant's  counsd,  have  instructed 
the  Jury  that  they  were  not,  save  only  as  to 
the  trees  actually  destroyed,  authorized  to  find 
for  the  plaintiff  more  than  nominal  damages 
for  any  ot  the  above-mentioned  injuries  suf- 
fered by  him. 

2.  Undoubtedly,  it  was  his  right  to  receive 
additional  compensation  t(x  any  annoyance 
or  discomfort  occasioned  by  the  air  in  and 
about  his  dwelling  bouse  being  permeated 
with  noisome  gases  and  offensive  odors  dis- 
charged from  the  defendant's  fertilizer  plant. 
Baltimore  &  P.  B.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  Ed.  738;  RaU- 
road  Co.  v.  Grabill,  60  IlL  241;  Graessle  v. 
Carpenter,  70  Iowa,  166,  30  N.  W.  392;  Wes- 
son V.  Iron  Oo.,  13  Allen,  95,  90  Am.  Dec  181; 
Emery  v.  City  of  Lowell,  109  Mass.  197; 
Pierce  v.  Wagner,  20  Minn.  355,  13  N.  W. 
170;  1  Wood,  Nuls.  (3d  Ed.)  §  511;  2  Wood. 
Nuis.  (3d  Ed.)  §§  561-563.  Where  there  is 
such  a  wrongful  interference  with  "the  com- 
fortable enjoyment  of  property  by  a  person 
in  possession,  no  precise  rule  for  ascertain- 
ing the  damage  can  be  given,  as,  in  the  very 
nature  of  thhigs,  the  snbject-matter  affected 
is  not  susceptible  of  exact'  measurement; 
therefore  the  jury  are  left  to  say  what.  In 
their  judgment,  the  plaintiff  ought  to  have 
In  money,  and  what  the  defendant  ought  to 
pay,  in  view  of  tbe  discomfort  or  annoyance 
to  which  the  plaintiff  and  his  family  have 
been  subjected  by  the  nuisance."  See  sec- 
tion 866  of  the  volume  last  cited.  It  is  not 
of  course,  the  policy  of  the  law  that  the  Jury 
shall  be  permitted  to  act  arbitrarily  in  the 
matter.  On  the  contrary,  they  are  expected 
to  observe  tbe  cardinal  rule  that  only  ac- 
tual damages  can  lawfully  be  recovered  by 
the  injured  party.  To  the  end  that  they  may 
be  enabled  to  arrive  at  a  Just  and  reason- 
able conclusion  as  to  the  amount  of  com- 
pensation to  be  awarded  him,  the  courts  have 
with  marked  unanimity  held  that  the  Jury 
may  consider  proof  of,  and  adopt  as  the 
measure  of,  his  damages,  the  depreciation 
in  rental  value  of  his  property,  caused  by  the 
discomforts  to  which  its  use  has  been  sub- 


Digitized  by  VjOOQIC 


Gl) 


MARTIN  T   WHITE. 


jected.  City  of  Sonth  Beod  t.  Paxon,  67  Ind. 
.■Jk;  Francis  t.  SclioeUkopf,  53  N.  T.  152; 
Uiel  r.  Stewart,  18  Hun,  272;  Beir  t.  Cooke, 
;;;  Hun,  88;  Mlcbel  t.  Board,  3»  Hun,  47; 
I'inue;  t.  Berry.  61  Mo.  360;  Lougbraa  t. 
Ciij  of  Des  M(^eB,  72  Iowa.  382,  34  N.  W. 
172;  surely  y.  Railway  Co.,  74  Iowa,  169, 
•i1  X.  W.  133,  7  Am.  St  Kep.  471.  One  who 
himself  occupiea  premises  of  which  he  is  the 
uwner  cannot,  it. Is  true,  logically  be  said  to 
have  suffered  any  actual  loss  of  rent  by  lea- 
yon  of  a  tortious  Interference  with  the  en- 
jojment  of  bis  home.  The  decislcHis  just 
dted  are  not,  however,  based  upon  any  such 
t-rroaeoas  thecMry,  but  rest  upon  the  perfectly 
rational  doctrine  that  the  owner  of  property 
of  a  given  rental  value  is  entitled,  if  he  elects 
(0  be  at  once  his  own  landlord  and  tenant,  to 
set  an  ainouot  of  enjoyment  ont  of  It  equal 
to  tbe  sum  he  would  be  obliged  to  pay  as 
rent  for  premises,  of  a  like  rental  value,  be- 
iMogiDg  to  another.  See,  In  this  connection, 
tbe  remarks  of  Smith.  P.  J.,  in  Michel's  Case, 
>upro.  We  have  been  able  to  find  but  one 
case,  that  of  Potter  v.  Froment  47  Gal  165, 
in  wliich  this  doctrine  has  be^n  repudiated. 
It  is  further  to  be  observed  that  the  recov- 
eiy  by  tbe  injured  party  is  not  to  be  limited 
to  the  depreciation  in  rental  value  of  bis 
liremises  if  he  shows  that  he  has  been  put 
tu  expense  on  account  of  sickness  in  his  fam- 
ily caused  by  the  nuisance  complained  of. 
Ix>Dghran  ▼.  Des  Moines,  72  Iowa,  382,  34 
■N'.  W.  172;  Brown  v.  Railroad  Co.,  80  Mo. 
457;  Jarvls  v.  Railway  Co.,  26  Mo.  App.  253. 
While,  as  was  held  in  the  case  of  Kemper 
V.  City  of  Louisville,  14  Bush,  87,  "no  recov- 
ery can  be  had  for  physicians'  bills  paid,  or 
loss  of  time  on  tbe  part  of  tbe  occupants  on 
;iecount  of  sickness"  thus  produced,  "still 
tbese  facts  may  be  iMroved  with  a  view  of 
showing  tbe  extent  to  which"  the  i^alntift 
hu  been  damaged  by  being  wrongfnlly  de- 
prived of  tbe  natural  comforts  of  his  home; 
that  is  to  say,  proof  of  »nch  facts,  or  of  de- 
preciation in  rental  value,  can  merely  serve 
lis  an  evidentiary  guide  in  determining  what 
iiinouiit  of  money  will  compensate  blm  for 
the  grievous  wrong  which  the  law  seeks  to 
redress,  viz.,  the  tortious  Invasion  npon  his 
•egai  right  of  unmolested  enjoyment  of  his 
l-'roperty,— an  injury  which  may  or  may  not 
)'e  attended  with  the  incidents  just  meo- 
lioned.  As  was  clearly  pointed  out  in  the 
•^liiDion  delivered  by  Beck,  J.,  in  Randolf  v. 
Town  of  Bloomfleld,  77  Iowa,  52,  41  N.  W. 
"•«3,  14  Am.  St.  Bep.  268:  "While  rwital 
value  may  be  the  subject  of  inquiry  in  some 
fisw  in  order  to  determine  the  damages,  it 
IS  plain  that,  wh«i  the  enjoyment  of  a  home- 
stead (Is]  destroyed  or  diminished,  the  true 
rule  for  the  measure  of  damages  requires  the 
owner  to  be  compensated  therefor."  The 
rental  value  of  his  premises  may  not  be  ai>- 
preciably  affected,  or  their  value  for  rent 
majr  be  actually  ^ihanced  by  a  demand  for 
liciuses  by  the  employes  of  the  proprietors  of 
the  manufacturing  enterprise  which  produces 


the  nuisance;  yet  this  can  constitnte  no 
valid  reply  to  the  Incontestable  fact  that  his 
enjoyment  of  the  comforts  of  his  borne  has 
been  wrongfully  Interfered  with,  to  his  legal 
injury.  Francis  v.  Scboellkopf,  63  N.  Y.  152. 
That  the  wrongdoer  should  not  be  permitted 
to  "take  credit  for  such  increase,  by  way  of 
indirect  set-off  against  the  direct  loss  or  in- 
jury which  he  has  occasioned,"  was  recog- 
nized by  this  court  In  Davis  v.  Railway  Co., 
87  6a.  612,  13  S.  £.  567. 

It  seems  that  in  the  case  now  before  us 
the  trial  judge  confounded,  with  the  root  of 
the  evil  calling  for  redress,  a  mere  'deriva- 
tive result  indicating  the  extent  of  the  plain- 
tiff's loss.  After  instructhig  the  jury  to  the 
effect  that  he  was  entitled  to  recover  such 
damages  as  he  may  have  sustained  by  rea- 
son of  any  depreciation  hi  the. rental  value 
of  his  premises  caused  by  the  alleged  nui- 
.sance,  his  honor  added:  "Another  item  of 
damage  is  the  destmctlon  of  the  home  and 
its  comfortable  enjoyments.  Plaintiff  says 
that,  by  reason  of  the  fumes  and  gases,  the 
comforts  of  his  home  have  been  entirely  de- 
stroyed; that  he  and  his  family  have  suf- 
fered physical  discomforts  and  pain.  If  you 
believe  these  allegations  are  true,  under  tbe 
law  you  could  give  such  damage  as  would 
fairly  and  reasonably  compensate  him."  Ex- 
ception is  taken  to  these  instructions  on  the 
ground  that  the  court  thereby  "permitted  the 
jury  to  find  both  for  the  diminution  of  rental 
value  of  the  premises  during  a  time  when 
they  were  occupied  by  irialntiff  himself,  and 
for  the  destruction  of  the  home  and  its  com- 
fortable enjoyments,  and  for  the  physical 
discomforts  and  pain  of  plaintiff  and  his 
family  during  tbe  same  period;  thus.  In  ef- 
fect, visiting  donble  damages  on  defendant, 
oe  at  least  greater  damages  than  the  law 
would  authorize."  This  criticism  on  tbe 
charge  of  the  coiu^  is,  we  think,  not  only 
just,  brrt  temperate.  Indeed,  the  amount  of 
the  verdict  returned  against  the  defendant, 
which  In  his  motion  for  a  new  trial  he  char- 
acterizes as  excessive,  may,  in  view  of  the 
Instructions  given  to  the  Jury  npon  this 
branch  of  the  case,  be  readily  accounted  for. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEIWIS,  J.,  absent  on  ac- 
count of  sickness. 


MARTIN  V.  WHITE. 
(Supreme  Court  of  Georgia.    Jnly  18,   1902.) 

VOLUNTARY    CONVKTANC»-CX)NSIDERATION. 

1.  A  conveyance  which  expresses  as  a  con- 
sideration a  sum  of  money,  or  any  other  thing 
which  the  law  deems  valuable,  uo  matter  how 
small  the  sum  or  the  value  may  be,  cannot 
be  said  as  a  matter  of  law  to  be  a  voluntary 
conveyance. 

2.  A  conveyance  which  expresses,  as  a  con- 
sideration, love  and  affection  and  a  small  sum 
of  money,  is  not  npon  its  face  voluntary. 

?  2.  See  Deeds,  vol.  16,  Cent.  Dig.  H  26.  28,  29; 
Fraudulent  Coureyances,  vol,  24,  Cent.  Die  iS  US, 
199,  201)i. 
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3.  The  consideration  of  a  deed  may  b«  al- 
ways inquired  into  wlieu  the  principles  of  jus- 
tice require  it. 

4.  Whether  a  deed  which  expresses  as  a  con- 
sideration love  and  affection  and  a  small  sum  of 
money  is  a  voluntary  conveyance  depends  upon 
the  intention  of  the  parties,  and  this  inten- 
tion is  to  be  ascertained  by  an  inquiry  into  all 
the  facta  and  circumstances,  at  the  time  of 
its  execution,  which  will  throw  light  upon  the 
question  as  to  whether  the  deed  was  executed 
as  the  consummation  of  a  sale  or  as  the  evi- 
dence of  a  gift. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  BHilton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Isham  White  against  M.  O.  Mar- 
tin. .Tndgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

C.  T.  Ladson,  for  plaintiff  in  error.  Green 
&  McKlnney,  for  defendant  In  error. 

COBB,  J.  Tbls  was  an  action  of  complaint 
for  land.  The  plaintiff  derived  title  through 
a  deed  from  hia  father,  dated  June  10,  1875, 
and  duly  recorded.  This  deed  recited  that 
the  grantor  conveyed  the  land  described,  "for 
and  in  consideration  of  the  sum  of  five  dol- 
lars, and  love  and  affection  be  bears  for  his 
said  wife  and  children."  The  defendant's 
title  was  derived  through  a  deed  from  the 
plaintiff's  father  to  Nancy  B.  Moore,  dated 
February  7,  1883,  recorded  June  22,  1883, 
which  recited  a  consideration  of  $700,  and  a 
deed  from  Nancy  E.  Moore  to  the  defendant, 
dated  June  3,  1886,  recorded  August  3,  1886^ 
which  recited  a  consideration  of  $500.  The 
defendant  offered  Nancy  E.  Moore  as  a  wit- 
ness to  prove  that  she  bought  the  land  in  con- 
troversy from  the  plaintiff's  father  on  the 
date  mentioned  In  the  deed  above  referred 
to,  paying  him  therefor  the  sum  of  $700;  that 
she  had  no  knowledge  whatever  of  the  exist- 
ence of  the  deed  und»  which  the  plaintiff 
claimed;  and  that  she  had  sold  the  land  in 
controversy  to  the  defendant.  This  evidence 
was  objected  to  as  irrelevant,  and  the  court 
excluded  the  same.  The  defendant  offered 
an  amendment  to  his  answer,  alleging  that 
at  the  date  of  the  deed  under  which  the 
plaintiff  claimed,  the  property  conveyed  there- 
by was  worth  the  sum  of  $500.  Upon  objec- 
tion by  the  plaintiff,  the  court  refused  to  al- 
low the  amendment.  The  defoidant  offered 
to  prove,  by  a  witness  who  was  familiar  with 
the  land  in  controversy,  that,  on  the  date  of 
the  execution  of  the  deed  under  which  the 
plaintiff  claims,  the  property  was  worth  $500. 
To  the  introduction  of  this  evidence,  the 
plaintiff  objected,  and  the  evidence  was  ex- 
cluded as  Irrelevant  The  court  then  direct- 
ed a  verdict  in  favor  of  the  plaintiff.  All  of 
the  rulings  above  referred  to  are  assigned  as 
error. 

It  is  the  settied  law  of  this  state  that  a  vol- 
untary conveyance  is  not  within  the  opera- 
tion of  the  laws  providing  for  the  registry  of 
deeds,  and  that  therefore,  the  recording  of 
such  a  conveyance  Is  not  notice  to  a  subse- 
quent purchaser  for   value.     See   Finch   v. 


Woods,  113  Ga.  996,  39  S.  E.  41S,  and  cases 
cited.  The  controlling  qaesUons  In  the  pres- 
ent case  are  whether  a  deed  which  recites  a 
consideration  of  $5  and  love  and  affection  is 
upon  Its  face  a  voluntary  conveyance;  and. 
if  not  If  the  same  be  shown  to  be  a  deed 
from  father  to  son,  and  the  money  considera- 
tion is  a  trifling  amount  compared  with  the 
value  of  the  land,  whether,  as  against  a  sul>- 
sequent  purchaser  from  the  father,  for  value, 
and  without  notice  of  the  prior  deed.  It 
should  be  held  to  be  a  voluntary  conveyance, 
and  therefore  not  within  the  protection  of  tbe 
registry  laws. 

As  between  the  grantor  and  the  grantee,  in 
the  absence  of  fraud,  any  sum  paid  or  con- 
tracted to  be  paid  Is  a  sufficient  consideration 
to  make  the  conveyance  valid.  Hence  it  has 
been  held  that  a  consideration  of  $1  is  sufll- 
clent  to  support  a  quitclaim  deed,  and  that 
this  is  true  whether  the  money  be  actuaBy 
paid  or  not,  as.  If  not  paid.  It  may  be  recov- 
ered by  action.  Nathans  v.  Arkwrlght,  66 
Ga.  179.  Mere  inadequacy  of  consideration, 
in  the  absence  of  fraud,  will  never  invalidate 
a  conveyance  by  a  grantor  who  is  competent 
to  contract  While  a  conveyance  based  on  a 
grossly  Inadequate  consideration  will  i)as8  the 
title  from  the  grantor  to  the  grantee,  and,  as 
between  the  parties  to  the  deed,  the  grantee 
win  be  treated  as  having  purchased  for  a 
valuable  considCTatton,  under  what  circum- 
stances, if  any,  can  such  a  conveyance  l>e 
treated  as  voluntary  as  against  creditors  of 
the  grantor  or  subsequent  purchasers  from 
him  who  had  no  actual  notice  of  the  existence 
of  the  conveyance?  What  Is  a  voluntary 
deed?  Mr.  Bump  says:  "A  voluntary  con- 
veyance Is  a  conveyance  without  any  val- 
uable consideration.  The  adequacy  of  the 
consideration  does  not  enter  into  the  question. 
The  character  of  purchase  or  voluntary  is  de- 
termined by  the  fact  whether  anything  val- 
uable passes  between  the  debtor  and  the  gran- 
tee as  a  consideration  for  the  transfer.  If 
there  is  a  valuable  consideration,  no  matter 
how  trivial  or  Inadequate,  the  conveyance  is 
not  voluntary."  Bump,  Fraud.  Oonv.  (4tli 
Ed.,  Gr.iy)  S  238.  The  supreme  court  of  Con- 
necticut defined  a  voluntary  conveyance  to  be 
one  that  is  wholly  without  a  valuable  consid- 
eration. Washband  v.  Washband,  27  Conn. 
424.  The  supreme  court  of  Pennsylvania 
held  that  a  conveyance  by  a  father  to  his 
daughter  for  a  consideration  of  $1  actually 
paid,  and  natural  love  and  affection,  Is  not  a 
voluntary  conveyance.  Appeal  of  Ferguson 
(Pa.)  11  Atl.  885.  Mr.  Jones,  In  his  work  on 
Real  Property,  says:  "A  voluntary  convey- 
ance Is  one  wholly  without  a  valuable  consid- 
eration, or  tor  a  valuable  consideration  which 
Is  merely  a  nominal  one."  Volume  1,  i  2SS. 
In  Ward  v.  Trotter,  3  T.  B.  Mon.  1,  It  was 
held  that  a  consideration  of  $1  In  a  deed  of 
trust  would  be  treated,  as  against  creditors, 
as  nominal  only;  Mr.  Chief  Justice  Boyle 
saying  in  the  opinion:  "We  ascribe  no  im- 
portance to  the  consideration  of  one  dollar 
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mentioned  In  tbe  deed.  That  .fould  Indeed 
be  sufficient  to  pass  the  legal  title  as  against 
the  grantor,  but  aa  against  creditors  and  pur- 
cbasera  It  wonld,  were  it  the  only  considera- 
tion, be  deemed  merely  nominal,  and  the 
deed  of  course  would  be  voluntary,  and  con- 
gequently  fraudulent  and  void  as  to  them. 
In  Houston  t.  Blackman,  66  Ala.  559,  41  Am. 
Rep.  756,  the  supreme  court  of  Alabama  beld 
that,  as  against  existing  creditors,  a  deed 
from  husband  to  wife  in  consideration  of  love 
and  affection  and  $1  was  ^I  notary.  In  Mc- 
Eeown  v.  AUoi,  37  Fla.  490,  20  South.  55C, 
it  Is  said  that  the  general  rule  is  that  a  deed 
with  a  considaration  merely  nominal  will  be 
roDsiderecl  voluntary  as  against  existing  cred- 
itors of  the  grantor.  See,  also,  Worthlngton 
r.  Bullitt,  6  Md.  172;  Scoggin  v.  Schloath, 
15  Or.  380,  15  Pac.  635;  Worthy  v.  CaddeU, 
7C  N.  C.  82;  Ridgeway  v.  Ogden,  4  Wash.  C. 
C.  139,  Fed.  Cas.  No.  11,814;  2  Devi.  Deeds 
(2d  Ed.)  i  814;  Notes  to  Hagerman  v.  Buch- 
.inan,  14  Am.  St.  Rep.  739  (s.  c.  [N.  3.  Err.  & 
App.]  17  Atl.  94«).  In  Felder  v.  Harper,  12 
.\la.  612,  it  was  held  that  "a  consideration  of 
$10  expressed  In  a  deed  of  gift  of  two  slaves 
is  on  its  face  merely  nominal."  In  Ten  Eyck 
V.  WItbeck,  136  N.  Y.  40,  31  N.  B.  994,  31  Am. 
St  Rep.  809,  it  was  held  that  one  who  ac- 
quires title  to  valuable  propwty  for  a  merely 
nominal  money  consideration,  although  ac- 
tually paid,  but  under  circumstances  Indicat- 
ing a  gift  or  advancement,  is  not,  within  the 
meaning  of  the  recording  act  of  New  York, 
a  purchaser  for  a  valuable  consideration,  and 
his  deed,  although  recorded,  conveys  no  title 
as  against  a  prior  unrecorded  conveyance  of 
the  same  property.  In  that  case  Maynard, 
J.,  In  a  well-considered  opinion,  in  which  nu- 
merous English  and  American  cases  are  re- 
ferred to,  reaches  the  conclusion  above  stated. 
We  quote  the  following  forcible  and  pertinent 
language:  "We  thhik  it  would  be  a  perver- 
sion of  language  to  say  that  a  father  who  had 
conveyed  to  a  daughter  property  of  the  value 
of  twenty  thousand  dollars,  for  no  greater 
sum  than  ten  dollars  paid,  had  sold  the  prop- 
erty to  his  child,  or  that  she  had  bought  It  of 
him.  The  transfer  would  be  recognized  by 
the  popular,  as  wall  as  the  Judicial,  mind  as 
possessing  all  the  essential  qualities  of  a  gift 
It  has  been  frequently  so  held."  The  same 
judge  says,  on  page  46,  135  N.  Y.,  page  995, 
31  N.  E.,  31  Am.  St.  Rep.  809:  "We  deem  it 
nnnei-essary  to  undeitoke  to  determine  here 
what  degree  of  adequacy  of  price  is  required 
to  uphold  a  subsequent  deed  first  recorded. 
Upon  this  branch  of  the  case,  we  have  no  oc- 
casion to  go,  farther  than  to  bold  that  a 
small  sum.  Inserted  and  paid,  perhaps,  be- 
cause of  a  popular  belief  that  some  slight 
money  consideration  is  necessary  to  rendw 
the  deed  valid,  will  not  of  itself  satisfy  the 
terms  of  the  statute,  where  it  appears  upon 
the  face  of  the  conveyance,  or  by  other  com- 
petent evidence,  that  It  was  not  the  actual 
consideration."  It  is  true  that  In  that  case 
the  court  was  dealing  with  the  New  York  re- 


cording act,  but  it  appears  that  imder  the 
terms  of  this  statute  no  person  was  protected 
by  the  record  of  a  deed,  except  a  purchaser 
for  a  valuable  consideration;  and,  as  it  has 
been  frequently  held  that  only  such  persons 
are  within  the  recording  act  of  this  state, 
what  is  said  by  the  New  York  court  in  that 
case  is  peculiarly  applicable  to  a  case  arising 
under  the  registry  laws  of  this  state.  A  deed 
which  shows  that  there  was  no  consideration 
for  the  same,  or  that  the  consideration  was 
love  and  atFecticm  only,  is  upon  its  face  a  vol- 
untary conveyance.  A  deed  which  sets  forth 
as  a  consideration  any  sum  of  money,  no  mat- 
ter how  trivial  and  Insignificant,  Is  not  upon 
Its  face  a  voluntary  deed.  A  deed  which 
states  as  a  consideration  anything  which  is 
In  law  valuable,  no  matter  how  small  the 
value  may  be,  is  not  upon  its  face  a  voluntary 
deed.  A  deed  which  sets  forth  as  a  consid- 
eration love  and  affection  and  a  sum  of  mon- 
ey, or  other  thing  of  value,  would  not  be 
upon  Its  face  voluntary.  Such  a  deed  would, 
According  to  some  authorities,  be  a  voluntary 
conveyance  only  so  far  as  the  value  of  the 
property  conveyed  exceeded  the  amount  stat- 
ed as  the  valuable  consideration,  or  the  value 
of  the  property  or  thing  stated  as  the  consid- 
eration. 

Applying  what  has  been  said  to  the  facts 
of  the  present  case,  the  deed  upon  which  the 
plaintiff  relied  was  not  upon  its  face  a  vol- 
untary conveyance,  but  it  was  at  most  a 
deed  founded  in  part  upon  a  good  considera- 
tion and  In  part  upon  a  valuable  considera- 
tion. In  some  Jurisdictions  It  is  held  that 
parol  evidence  Is  not  admissible  to  show 
that  the  real  consideration  of  a  deed  is  dif- 
ferent from  that  expressed  therein.  Where 
this  rule  prevails;  a  deed  of  the  character 
now  under  consideration  would,  In  the  ab- 
sence of  fraud  or  reformation,  be  conclusive- 
ly held  to  be  a  deed  founded  in  part  Apon  a 
valuable  consideration.  In  this  state,  how- 
ever, the  consideration  of  a  deed  Is  always 
open  to  inquiry.  The  CSode  declares  that  the 
consideration  of  a  deed  may  be  always  in- 
quhred  into  when  the  principles  of  Justice 
require  it.  Civ.  Code,  S  3599.  In  Finch  v. 
Woods,  supra,  It  was  held  that  a  deed  which 
purported  to  be  founded  upon  a  valuable 
consideration  could  be  shown  by  parol  evi- 
dence to  have  been  based  either  upon  sim- 
ply a  good  consideration,  or  upon  no  con- 
sideration whatever,  and,  when  this  is  con- 
clusively done,  the  deed  would  stand  as  a 
voluntary  conveyance,  without  regard  to  the 
consideration  expressed  therein.  Under  the 
rule  allowing  the  consideration  of  a  deed  to 
be  inquired  into,  evidence  is  admissible  to 
show  the  relation  of  the  parties  to  each 
other,  the  circumstances  of  the  grantor,  such 
as  his  financial  condition,  etc.,  the  value  of 
the  property  at  the  time  of  the  conveyance, 
whether  the  consideration  stated  was  actual- 
ly paid,  and,  If  so,  whether  the  payment 
was  really  Intended  as  compcusation  for  the 
property  conveyed,  and,  if  not  paid,  whether 
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the  parties  Intended  tbat  It  abould  be  paid, 
«r  whether  the  amount  inserted  aa  the  nion* 
«y  consideration  was  placed  in  the  deed 
flimply  for  the  reason  tbat  it  was  supposed 
to  be  necessary,  to  render  the  deed  valid, 
tbat  a  sum  of  money  should  be  stated  as  a 
part  of  the  consideration.  Evidence  as  to 
the  circumstances  abuve  alluded  to,  and  all 
-other  circumstances  which  would  tlirow  light 
upon  the  question  whether  the  transaction 
between  the  grantor  and  the  grantee  was  a 
gift  or  a  sale,  Is  admissible  in  order  that  the 
Jury  may  determine  from  all  the  facts  and 
circumstances  what  was  the  real  intention 
«f  the  parties.  If  a  deed  be  made  by  a 
father  to  a  son,  or  by  a  husband  to  a  wife, 
-or  by  any  one  to  another  who  would,  upon 
the  death  of  the  grantor,  be  one  of  his  heirs 
at  law,  and  the  deed  expresses  as  a  money 
consideration  an  amount  tbat  would  be  trlvl- 
4il  and  Insignificant  compared  with  the  value 
of  the  property  at  the  date  of  the  convey- 
ance, and  it  appears  that  the  amount  thus 
stated  was  not  actually  paid,  or  the  cir-> 
«umstances  indicate  that  it  was  not  Intended 
by  the  parties  to  be  paid,  or,  if  actually 
paid,  tliat  it  was  not  really  Intended  by  the 
parties  as  compensation  for  the  property 
conveyed,  a  jury  might  find  from  these  cir- 
cumstances that  the  deed  was  voluntary,  and 
was  intended  either  as  a  gift  or  as  an  ad- 
vancement. If  a  deed  between  parties  of 
the  character  Just  referred  to,  executed  un- 
-der  the  circumstances  referred  to,  expresses 
as  the  consideration  love  and  affection  and  a 
sum  of  money  which,  compared  to  the  value 
of  the  property,  is  trifling  in  amount,  the 
inference  that  the  deed  was  purely  volun- 
tary, and  that  tlie  transaction  was  intended 
either  as  a  gift  or  as  an  advancement,  would 
be  strong  enough  to  authorize,  eveu  if  nut 
require,  a  jury  to  so  find. 

The  final  conclusion  reached  by  us  Is  that 
when  a  deed  expresses  upon  its  face  a  valu- 
able consideration,  no  matter  how  small.  It 
cannot  be  said  as  matter  of  law  that  such 
a  deed  Is  a  voluntary  conveyance.  Whether 
a  deed  which  expresses  upon  its  face  a  tri- 
fling and  Insignificant  snm  as  a  money  con- 
sideration, or  one  which  expresses  such  a 
sum  and  love  and  affection  as  the  consider- 
ation, is  either  wholly  or  in  part  a  voluntary 
conveyance,  depends  upon  the  Intention  of 
the  parties  at  the  time  the  conveyance  was 
made;  this  intention  to  be  derived  from 
circumstances  of  tlie  character  above  alluded 
to,  or  any  other  which  may  throw  light  on 
this  question.  The  popular  idea  is  that  there 
must  be  a  money  consideration  expressed  in 
all  deeds,  to  render  them  valid.  As  a  gen- 
eral rule,  deeds  which  appear  upon  their 
face  to  I)e  founded  upon  love  and  affection 
and  a  small  money  consideration  are  intend- 
ed by  the  parties  as  gifts,  as  the  money 
-consideration  is  rarely  ever  paid  or  intended 
to  be  paid.  While  it  is  well  known  to  the 
profession  that  it  is  not  essential  to  the 
validity  of  a  deed  of  gift  to  express  therein 


a  money  consideration,  still,  to  satisfy  the 
popular  belief,  it  is  the  almost  universal 
practice  to  state  a  small  sum  of  money  as 
a  part  of  the  consideration  in  such  a  deed. 
The  learned  lawyer  who  was  the  Immediate 
predecessor  of  the  present  chief  justice  of 
this  court,  In  drawing  a  deed  of  gift  which 
was  to  be  executed  by  himself,  once  express- 
ed the  consideration  of  the  same  to  t>e  love 
and  affection  and  "the  fictitious  dollar  of  the 
law."  He  thus  yielded  to  the  popular  be- 
lief, and  at  the  same  time  indicated  by  the 
language  used  that  it  was  not  essential  to 
the  validity  of  the  deed  that  it  should  be 
founded  upon  anything  else  than  simply  a 
good  consideration.  Let  this  case  be  tried 
again  In  the  light  of  what  has  been  here 
laid  down.  If  the  jury  find,  under  all  the 
facts  and  circumstances,  that  the  relation  of 
vendor  and  purchaser  existed  between  the 
parties,  and  that  the  deed  was  Intended  as 
the  evidence  of  a  sale  from  the  grantor  to 
the  grantee,  then  the  plaintiff  would  be  en- 
titled to  recover.  If,  under  all  the  facts  and 
chrcumstances,  the  Jury  should  find  that  the 
transactl<Mi  was  Intended  as  a  gift,  and  that 
the  real  consideration  of  the  deed  was  love 
and  affection  only;  that  there  was  in  no 
sense  a  sale  of  the  property;  that  the  money 
consideration  expressed  in  the  deed  was  nut 
paid,  and  not  intended  to  be  paid,  bavin;; 
been  inserted  simply  as  a  matter  of  form, 
to  comply  with  what  was  supposed  to  be 
the  requirement  of  the  law,  or,  if  actually 
paid,  it  was  not  Intended  by  the  parties  as 
compensation  for  the  property  conveyed, — 
then  the  deed  would  be  purely  voluntary, 
would  not  be  within  the  protection  of  reg- 
istry laws  although  actually  recorded  In  due 
time,  and  would  not  prevail  against  a  sub- 
sequent purchaser  for  value  who  bad  no  ac- 
tual notice  of  tbe  existence  of  the  convey- 
ance. 

Judgment  re^'ersed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


WHITLEY  GROCERY  00.  t.  ROACH. 

(Supreme  Court   of   Georgia.    July    19,   1902.) 

DOCtJMBNTARY  BVIDENCB— BANKRDPTCT— ON- 

L.A.WFUL  PREFERBNCES-COMPUTA- 

TION   OF   TIME. 

1.  Where  several  persons  co-operate  in  mak- 
ing an  inventory  of  a  stock  of  merch.indise. 
sufh  inventory  as  a  whole  is  not  admissible 
in  evideuce,  as  a  memorandum,  in  connection 
with  the  testimony  of  any  one  of  them,  uuless 
he  can  verify  and  adopt  it  in  its  entirety  as 
represontiug  his  knowledge  on  the  subject. 

2.  There  was  no  material  error  in  instructing 
I  the    jury    to    the    eSect    that,    in    determiuiug 

wiiethcr  a  transfer  of  his  property  by  a  delator 
was  made  within  four  months  next  preceding  the 
filing  of  a  petition  in  bankruptcy  against  him, 
they  should,  in  computing  the  time,  exclude 
the  day  upon  which  tlie  trnusfer  was  made,  and 
include  the  day  upon  which  the  petition  was 
filed. 

f  2.  See  Bankruptcy,  vol.  «,  Cent  Dig.  i}  281.  2S7. 
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3.  The  verdict  Id  this  case  was  waraanted  bj 

the  eridence. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  comity; 
Z.  A.  UttieJobo,  Judge. 

Action  by  W.  S.  Roach,  trustee,  against 
the  Whitley  Grocery  Company  and  another. 
Judgment  for  plaintiff,  and  defendant  grocery 
company  brings  error.    Affirmed. 

Allen  Fort  &  Sou  and  C.  R.  Winchester, 
for  plaintiff  In  error.  W.  P.  Wallis,  J.  H. 
Lompkln,  and  W.  A.  Dodson,  for  defendant 
in  error. 

FISH,  J.  Roach,  as  trustee  for  Bagley,  a 
bankrupt,  sued  the  Whitley  Grocery  Compa- 
ny and  the  Bank  of  SouthtreBtem  Georgia  to 
recover  certain  personalty,  or  Its  value,  which 
plaintiff  alleged  that  Bagley,  while  InscriTent, 
for  the  purpose  of  paying  his  past-due  Indebt- 
edness to  defendants,  and  with  the  Intention, 
thai  known  to  them,  of  giving  them  a  prefer- 
ence ov»  his  other  creditors,  bad  transferred 
tu  defendants  within  four  mouths  prior  to  the 
filing  <rf  the  petition  in  bankruptcy  against 
him.  Upon  the  trial,  a  verdict  was  rendered 
for  the  plaintiff,  against  the  Whitley  Grocery 
Company;  It  moved  for  a  new  trial,  which 
being  refused,  it  excepted. 

1.  Two  stocks  of  merchandise  located,  at 
the  time  of  the  transfer,  in  Bumter  county, 
were  portions  of  the  property  for  which  the 
action  was  brought  The  value  of  this  mer^ 
chandise,  and  the  exact  date  on  which  it  was 
transferred  by  Bagley,  were  important  ques- 
tions in  the  trial  of  the  case.  It  appeared 
that  Bagley  sold  the  merchandise  to  Clegg, 
an  agoit  of  the  Whitley  Grocery  Company, 
and  that  Ciegg  afterwards  sold  it  to  the  Cash 
Store  at  Cordele  Defendants,  for  the  pwv 
pose  of  showing  tbe  date  it  was  made  and 
the  value  of  the  merchandise,  offered  in  evi- 
dence an  Inventory  of  the  goods,  purporting 
to  have  been  made  by  Hearn,  one  of  the  part- 
ners who  owned  the  Ca.sh  Store,  and  Home 
and  Oc^ns,  two  clerks  therein,  after  the  sale 
by  Clegg  to  tbe  Cash  Store.  This  inventory 
was  offered  In  connection  with  the  testimony 
of  Heam  and  Home;  CoUIns  not  being  intro- 
duced as  a  witness.  It  was  excluded  by  the 
court,  and  this  ruling  was  complained  of  in 
the  motion  for  a  new  trial.  There  was  no 
merit  in  the  complaint.  Heam,  on  cross- 
examination.  In  reference  to  the  inventory, 
testified  as  follows:  "Mr.  Home  and  Mr.  Col- 
lins made  all  these  entries  in  this  book.  This 
Is  the  book.  That  'A.  G.  S.'  is  tbe  cost  mark. 
'Leo  Washington'  was  the  cost  mark.  Mr. 
Home  wrote  this.  The  book  was  written  by 
Mr.  Borne  and  Mr.  Jim  Collins;  there  is 
where  Mr.  Collins  wrote  [indicating],  I 
didn't  do  any  of  the  writing;'  I  called  it  out; 
they  put  it  down  as  I  called  it  out;  did  it 
under  my  directions  part  of  the  time.  Mr. 
Home  called  some,  and  Mr.  OoUIns;  we  were 
an  In  It  •  •  ♦  I  say  that  I  took  that  in- 
voice, and  made  that  entry  In  that  book,  on 
the  first  day  of  November;   that  Is  what  the 


book  shows  now,  and  I  say  so.  Mr.  Home 
or  I— one— made  that  entry  [examining  entry]. 
Mr.  Home  made  it  I  am  swearing  to  that 
because  I  saw  it  when  It  was  done."  Home 
testified,  as  to  the  Inventory:  "I  know  some- 
thing about  the  Invoice  presented  In  book;  it 
Is  tbe  invoice  of  the  Bagley  stock,— that  is, 
so  much  as  was  received  at  the  Cash  Store; 
that  iSk  the  Invoice  that  was  taken  at  the 
Cash  Store  ctiecked  up  what  we  received. 
That  is  a  correct  invoice.  Tills  submitted  to 
me  is  in  my  handwriting,  and  it  Is  correct; 
It  is  all  riglit"  Heam  and  Home  both  swore, 
in  a  general  way,  that  the  inventory  was  cor- 
rect, but  It  is  evident  that  they  could  not 
know  this  of  their  own  knowledge.  Beam's 
testimony  that  It  was  made  by  himself. 
Home,  and  Collins,  in  tbe  manner  set  forth 
in  his  evidence,  was  not  controverted,  so  we 
take  it  as  true  that  the  Inventory  was  pre- 
pared in  that  way.  Heam  made  none  of  the 
entries;  he  simply  called  items  for  Home  or 
Collins  to  enter.  What  Items  he  called,' and 
who  entered  them,— Home  (»  CoUlns,— did  not 
appear.  Home  and  Collins  also  called  items, 
and  the  one  entered  those  called  by  the  other, 
but  such  items  were  not  identified,  and  it  did 
not  appear  that  Heam  had  any  knowledge 
whatever  of  them.  Nor  was  it  shown  that 
Home  had  any  knowledge  of  the  items  called 
by  Heam  and  entered  by  Collins.  The  In- 
ventory as  a  whole  was,  therefore,  not  ad,- 
missible  as  a  memorandum  upon  the  testi- 
mony of  Heam  or  Home,  or  their  Joint  tes- 
timony, because  neither  of  them  aided  in  the 
preparation  of  all  of  it,  and  It  could  not  possi- 
bly represent  their  respective  recollections  of 
the  Items  called  and  the  entries  made  about 
which  they,  respectivdy,  had  no  knowledge 
at  the  time  the  toventory  was  prepared. 
Moreover,  the  portion  of  the  inventcM7  made 
up  ot  tbe  items  called  by  CoUius,  and  entered 
by  Home,  would  seem.  In  the  absence  of 
Collins'  testimony  as  to  their  correctness,  to 
be  mere  hearsay.  It  was  held  m  Insurance 
Co.  V.  Hart,  112  Ga.  765,  38  S.  E.  67  (4),  tlmt: 
"Before  a  memorandum  made  for  the  pur- 
pose of  preserving  a  record  of  a  given  fact 
or  transaction  can,  in  any  event  be  admit- 
ted in  evidence  as  origtaial  testimony.  It  must 
affirmatively  appear  that  It  was  made  by  the 
witness  in  connection  with  whose  testimony 
it  Is  offered,  and  that  testimony  must  show 
absc^utely  the  genubieness  and  correctness  of 
the  memorandum."  See,  also,  1  Greenl.  S<v. 
(15th  Ed.)  i  439b. 

2.  Section  COb  of  the  bankrupt  act  of  1S98 
provides:  "If  a  bankrapt  shall  have  given 
a  preference  within  four  months  before  the- 
filing  of  a  petition,  and  the  person  receiving 
it  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  It  was 
intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  tbe  trustee,  and  he  may 
recover  the  property  or  Its  value  from  such 
person."  The  court  instructed  the  Jury  to 
the  effect  that,  in  determining  whether  the 
transfer  of  his  property  by  Bagley  to  Clegg 
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was  made  within  four  months  next  preced- 
ing the  flUng  of  the  petition  in  bankruptcy 
against  Bagley,  they  should,  in  computing 
the  time,  exclude  the  day  on  which  the  trans- 
fer was  made,  and  include  the  day  on  which 
the  petition  was  filed.  Error  was  assigned 
upon  this  charge.  The  petition  against  Bag- 
ley  was  filed  March  2,  1890,  and  there  was 
evidence  from  which  the  Jury  could  find  that 
he  made  the  transfer  to  Olegg  on  November 
2,  1S98.  The  rule  for  the  computation  of 
time  was  therefore  very  material.  While 
it  would  have  been  technically  more  accu- 
rate for  the  court  to  have  instructed  the  jury 
to  Include  the  day  when  the  transfer  of  the 
property  occurred,  and  exclude  the  day 
when  the  petition  was  filed,  we  cannot  see 
how  the  plaintiff  in  error  was  hurt  by  the 
rule  laid  down  by  the  court  for  computing 
the  period  of  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  within  which 
the  assignment  of  his  property  by  the  bank- 
rupt must  have  been  made  in  order  to  au- 
thorize a  recovery  of  the  property  or  its 
value  by  the  trustee.  It  is  clear  that  both 
the  day  when  the  assignment  Vas  made  and 
the  day  when  the  petition  in  bankruptcy 
was  filed  cannot  be  included  In  the  compu- 
tation; the  one  or  the  other  must  be  ex- 
eluded.  Unless  both  these  days  can  be  In- 
cluded in  the  computation,  tliere  is  no  real 
merit  in  the  exception  to  the  charge  of  the 
court;  and  we  know  of  no  authority  which 
would  authorize  this  to  be  done.  If,  as 
would  seem  to  be  most  natural  In  computing 
a  given  period  of  time  before  the  happening 
of  a  particular  event,  the  date  when  the  peti- 
tion was  filed  be  taken  as  the  tei-minus  a 
quo,  and  the  time  reckoned  backward  from 
this  event,  excluding  the  day  on  'which  it 
occurred,  and  including  the  day  when  the 
assignment  was  made,  precisely  the  same 
result  would  be  reached  as  would  be  at- 
tained If  the  computation  were  made  as  the 
court  directed,— that  is,  forward,  excluding 
the  day  when  the  assignment  was  made,  and 
Including  the  day  when  the  petition  was 
filed.  If,  Including  the  day  of  the  transfer, 
nnd  excluding  the  day  of  the  filing  of  the 
petition,  the  computation  would  show  that 
the  period  of  four  months  bad  not  expired, 
it  seems  to  us  clear  that  excluding  the  day 
of  the  transfer,  and  including  the  day  of  the 
filing,  would  show  that  this  period  of  time 
had  not  elapsed.  On  the  other  hand,  If  the 
computation  in  the  one  case  would  show 
that  the  four  months  had  expired,  the  com- 
putation In  the  other  case  would  necessailly 
show  the  same  thing. 

In  Dutcher  v.  Wright,  94  U.  a  553,  24 
L.  Ed.  130,  In  construing  the  phrase,  "within 
four  months  before  the  filing  of  the  peti- 
tion," as  contained  in  the  bankrupt  act  of 
1867,  the  supreme  court  of  the  United  States 
laid  down  the  rule  that:  "In  computing  the 
four  months  before  filing  the  petition  in 
bankruptcy,  within  which  time  the  assign- 
ment of  hie  property  by  an  Insolvent  debtor. 


with  a  view  to  give  a  preference  to  any  cred- 
itor, is  void,  the  day  upon  which  the  petition 
is  filed  must  be  excluded."  But  Mr.  Justice 
Clifford,  in  delivering  the  opinion,  said: 
"Taken  literally,  it  might  be  suggested  that 
the  phrase,  'four  months  before  the  filing  of 
the  petition,*  would  exclude  the  day  the  peti- 
tion was  filed,  fractions  of  a  day  being  for- 
bidden in  such  a  computation;  nor  would  It 
benefit  the  respondents  if  the  rule  prescribed 
by  section  5013  of  the  Revised  Statutes 
should  be  applied,  which  is  that  in  all  cases 
in  which  any  particular  number  of  days  Is 
prescribed  in  that  title,  or  shall  be  m^itloned 
in  any  rule  or  order  of  court,  or  general  or- 
der, which  shall  at  any  time  be  made  for 
Uhe  doing  of  any  act,  or  for  any  other  pur- 
pose, the  same  shall  be  reckoned,  in  the  ab- 
sence of  any  expression  to  the  contrary,  ex- 
clusive of  the  first  and  inclusive  of  the  last 
day.  Where  the  phrase  to  be  construed  does 
not  contain  any  expression  to  the  contrary, 
the  enactment  Is  that  that  rule  shall  apply, 
leaving  it  to  be  understood  that  the  phrase 
to  be  construed  may  contain  words  prescrib- 
ing its  own  rule  in  that  regard,  and  that,  if 
it  contains  any  Inconsistent  expression  to  the 
contrary,  that  the  rule  prescribed  in  that  sec- 
tion shall  not  necessarily  control  the  meaning 
of  the  phrase  to  be  construed.  Apply  that 
qualification  to  the  rule  prescribed  in  section 
5013,  and  still  it  might  be  suggested  that  the 
meaning  of  the  phrase,  Vlthin  four  months 
before  the  filing  of  the  petition,'  is  entirely 
consistent  with  that  rule.  Unless  the  day 
when  the  notes,  accounts,  and  property  were 
assigned,  and  the  day  when  the  petition  in 
bankruptcy  was  filed,  are  both  included  in 
the  computation,  the  defense  falls,  and  the 
complainant  is  entitled  to  an  aflSrmance  of 
the  decree.  Neither  argument  nor  authority 
is  found  in  the  brief  of  the  respondent  sup- 
porting any  such  rule  of  construction,  and  it 
is  believed  that  no  decided  case  can  be  re- 
ferred to  where  such  a  theory  was  ever 
adopted.  Decided  cases  may  be  found  in 
which  it  is  held,  where  the  act  is  required 
by  statute  to  be  done  a  certain  number  of 
days,  at  least,  before  a  given  event,  that  the 
time  must  be  reckoned,  excluding  both  the 
day  of  the  act  and  that  of  the  event.  Reg.  v. 
.Tustices  of  Shropshire,  8  Adol.  &  E.  173; 
-Mitchell  V.  Foster,  12  Adol.  &  E.  472;  Zouch 
V.  Empsey,  4  Bam.  &  Aid.  522.  Search  has 
been  made  in  vain  for  a  decided  case  in 
which  it  Is  held  that  both  tlie  day  of  the  act 
and  the  day  of  the  event  shall  be  included 
In  the  computation  in  order  to  ascertain  the 
specified  period  of  time."  In  that  case  it  was 
adjudged  that  a  conveyance  made  on  De- 
cember 8,  1869,  was  "within  four  months 
before"  a  petition  filed  April  8,  1870. 

The  present  bankrupt  act  contains  a  pro- 
vision substantially  similar  to  that  in  sec- 
tion 6013  of  the  Revised  Statutes,  which  is 
dealt  with  in  the  above-quoted  extract  from 
the  opinion  in  the  Dutcher  Case.  Section  31 
of  the  act  now  under  consideration  is  as  fol- 


Digitized  by  VjOOQIC 


Oa.) 


WHITLEY  GROCERY  CO.  ^.  ROACH. 


283 


lows:  "tCbenever  time  Is  enumerated  by 
ilays  in  this  act,  or  in  any  proceeding  In 
bankruptcy,  the  number  of  days  shall  be  com- 
puted by  excluding  the  first  and  Including 
the  laat,  unless  the  last  fall  on  a  Sunday  or 
holiday.  In  which  event  the  day  last  indoded 
shall  be  the  next  day  thereafter  which  Is  not 
a  Sunday  or  a  legal  holiday."  In  Re  Steven- 
son (D.  C.)  94  Fed.  110,  It  was  held:  "The 
four  months  after  the  commission  of  an  act 
of  bankruptcy  within  which,  under  the  pro- 
visions of  the  bankrupt  act  of  July  1,  1888, 
a  petition  in  involuntary  bankruptcy  must  be 
Sled,  are  to  be  so  c(miputed  as  to  exclude 
the  day  on  which  such  act  was  committed: 
hence,  where  the  act  of  bankruptcy  was 
committed  October  20,  1898.  the  petition 
could  properly  have  been  filed  February  20, 
1S0!>."  In  the  opinion  In  that  case,  Bradford, 
J.,  said:  "Section  81  [of  the  present  bank- 
rupt act]  provides  that  'whenever  time  is  enu- 
merated by  days  In  this  act,  •  •  •  the 
number  of  days  shall  be  computed  by  exclud- 
ing the  first  and  including  the  last,  imless,' 
etc.  Section  5013  of  the  Revised  Statutes 
provides  that,  'in  all  cases  in  which  any  par- 
ticular number  of  days  Is  prescribed  by  this 
act  •  *  •  for  the  doing  of  any  act  or  for 
any  other  purpose,  the  same  shall  be  reckon- 
ed, in  the  absence  of  any  expression  to  the 
contrary,  exclusive  of  the  first  and  inclusive 
of  the  last  day,  unless,'  etc.  I  am  unable 
to  perceive  any  distinction  In  meaning  be- 
tween  the  phrase,  'whenever  time  is  enu- 
merated by  days  in  this  act,'  and  'in  all 
cases  In  which  any  particular  number  of 
days  Is  prescribed  by  this  act.'  In  Dutcher 
V.  Wright,  this  rule  was  relied  on  as  not  In- 
consistent with,  but  applicable  to,  the  compu- 
tation of  months.  This  could  only  have  been 
done  on  the  ground  that  the  specification  of 
a  number  of  months  from  an  event  was 
equivalent  to  an  enumeration  of  the  days 
contained  In  those  months,  as  applied  to  a 
given  case.  Whatever  force  was  given  to 
section  6013  In  Dutcher  v.  Wright  must  be 
accorded  to  section  31  in  the  present  case." 
It  will  be  seen  that,  according  to  the  decision 
in  the  Dutcher  Case,  when  the  point  to  be 
ascertained  Is  whether  or  not  an  assignment 
of  his  property  by  an  Insolvent  debtor  was 
made  within  four  mouths  before  the  filing 
of  a  petition  in  bankruptcy  against  him,  the 
computation  must  be  made  backward  from 
the  latter  event,  excluding  the  date  when  it 
occurred,  while,  according  to  the  ruling  In 
the  Stevenson  Case,  when  the  point  to  be  de- 
termined is  whether  or  not  the  petition  In 
bankruptcy  has  jpeeu  filed  within  four 
months  after  the  commission  of  an  act  of 
bankruptcy,  the  c^putation  must  be  made 
forward  from  the  day  on  which  such  act 
was  committed,  excluding  that  day.  In  each 
case,  the  day  constituting  the  terminus  a 
quo,  or  point  from  which  the  time  was  to  be 
reckoned,  was  excluded,  which  was,  techni- 
cally, the  proper  way  to  make  the  computa- 
tion; bat  it  is  evident  that  the  result  reach- 


ed, in  each  instance,  would  have  been  the 
same  If  the  day  constituting  the  terminus  a 
quo  had  been  included,  and  the  day  consti- 
tuting the  terminus  ad  quem,  or  point  to 
which  the  time  was  to  be  reckoned,  bad 
been  excluded.  In  the  Dutcher  Case,  while 
it  was  held  that  the  computation  In  that  case 
should  be  made  exclusive  of  the  day  the  pe- 
tition In  bankruptcy  was  filed,  the  opinion 
of  the  court  shows  that  the  practical  result 
would  be  the  same  if  the  computation  were 
made  inclusive  of  that  day,  and  exclusive  of 
the  day  the  act  of  bankruptcy  was  commit- 
ted. In  Richards  v.  Clark,  124  Mass.  491, 
it  was  held  that  an  attachment  made  on  Sep- 
tember 9,  1876,  was  made  "within  four 
months  next  preceding"  the  commencement 
of  proceedings  In  bankruptcy  by  a  petition 
filed  on  January  9,  1877.  So  In  Cooley  v. 
Cook,  x25  Mass.  40G,  It  was  held  that:  "Un- 
der the  United  States  Revised  Statutes,  { 
5013,  the  four  months  next  preceding  the 
commencement  of  proceedings  In  bankruptcy, 
an  attachment  made  within  which  is  dis- 
solved by  section  6044,  are  to  be  reckoned 
exclusive  of  the  first  day.  and,  if  the  last 
day  falls  on  Simday,  exclusive  of  that  also." 
lliere,  the  attachment  was  made  Saturday, 
February  10.  1877,  at  1  p.  m.,  and  the  peti- 
tion is  filed  on  Monday,  January  11,  1877,  at 
12  m.  The  court  said  the  attachment  was 
within  four  months  next  preceding  the  filing 
of  the  petition. 

The  purely  technical  error  which  the  court 
committed  in  the  case  under  consideration 
was  in  applying  the  rule  for  the  computa- 
tion of  time,  applicable  in  a  case  where  the 
point  to  be  determined  is  whether  or  not  a 
petition  in  involuntary  bankruptcy  was  filed 
within  four  months  after  the  commission  of 
an  act  of  bankruptcy,  to  a  case  in  which  the 
question  to  be  decided  was  whether  or  not 
an  assignment  of  his  property  by  an  Insol- 
vent debtor  was  made  within  four  montiis 
before  a  petition  in  bankruptcy  was  filed 
against  him.  For  the  reasons  which  we 
have  given,  this  error  was  perfectly  harmless 
to  the  plaintiff  in  error,  and  therefore  afford- 
ed no  ground  for  the  grant  of  a  new  trial. 

When  an  act  of  bankruptcy  has  been  com- 
mitted, and  Is  followed  by  the  filing  of  a  pe- 
tition In  bankruptcy  within  four  months  aft- 
er the  commission  of  such  act.  the  court  has 
the  power  to  appoint  a  trustee  to  receive, 
collect,  and  take  charge  of  the  effects  of  the 
bankrupt,  including  those  which  he  may 
have  illegally  transferred  within  the  period 
of  four  months  before  the  filing  of  the  peti- 
tion. It  would  be  a  remarkable  anomaly  if, 
by  adopting  different  methods  of  computing 
time,  it  could  be  shown  that  a  petition  in 
bankruptcy  had  been  filed  within  four 
months  after  a  person,  by  making  an  Illegal 
assignment  or  transfer  of  his  property,  had 
committed  an  act  of  bankruptcy,  and  yet 
that  this  act  of  banlcruptcy  had  been  com- 
mitted more  than  four  months  before  such 
petition  was  filed.     The  result  of  such  an 
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anomaly  wotiW  be  that  the  party  could  "b* 
lawfully  adjudged  'a  bankrupt  because  he 
had  illegally  transferred  his  property,  and  a 
petition  in  bankruptcy  had  been  filed  against 
him  within  four  months  thereafter;  but  the 
trustee  appohited  by  the  coiui:  could  not  re- 
cover this  property  or  its  valne  from  the 
transferee  thereof,  because  the  transfer  of 
the  same  occurred  four  months  before  the 
petition  in  bankruptcy  -was  filed.  If,  in  such 
a  case,  the  act  of  bankruptcy  consisted  in 
the  transfer  of  his  entire  property  by  the 
bankrupt,  the  •whole  purpose  of  the  law  !n 
reference  to  Involuntary  Ijankruptcy  would 
lie  defeated;  for  there  would  be  nothing  fw 
the  trustee  to  receive  or  collect 

3.  As  no  material  error  was  committed  at 
the  trial,  and  the  verdict  was  supported  by 
sufficient  testimony,  no  reason  for  setting 
it  aside  appears. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  siclcnesa. 


HILIi  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.    July   18,   1902.) 

CRIMINAL    LAW— CERTIORARI— PROCEDURE. 

1.  A  writ  of  certiorari  purporting  to  have 
been  sued  oat  in  forma  pauperis  is  void  when 
the  aflidarit  of  the  plaintiff  does  not  at  least 
substantially  meet  the  requirements  of  the 
statute. 

2.  When  such  a  certiorari  is  dismissed  for 
want  of  the  proper  affidavit,  the  case  is  at  an 
cud,  and  cannot  be  renewed  under  the  provi- 
sions of  Civ.  Code,  |  3786. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Pike  county;  E. 
J.  Reagan,  Judge. 

Ralph  Hill  and  others  were  ccmvicted  of 
riot  From  an  order  dismissing  a  writ  of 
certiorari,  defendants  bring  error.    Affirmed. 

G.  D.  Uominick,  for  plaintiffs  in  error.  O. 
H.  B.  Bloodworth,  Sol.  (Sen.,  for  Uie  State. 

LITTLE,  J.  Hill,  Riggins,  and  Parks  were 
indicted  for  the  offense  of  riot.  The  case 
was  transferred  to  the  county  court  of  Pike 
county,  where  It  was  tried,  and  a  verdict 
was  rendered  finding  the  defendants  guilty. 
It  seems  that  the  defendants  had  previously 
sued  out  a  writ  of  certiorari  to  review  the 
errors  alleged  to  have  been  committed  on  the 
trial.  When  it  came  up  for  a  hearing,  it  was 
dismissed  because  the  affidavit  In  forma 
pauperis  attached  thereto  was  defective. 
Subsequently  counsel  for  the  convicted  per- 
sons sued  out  this  the  second  certiorari  in 
proper  form,  but  after  the  time  In  which  a 
certiorari  may  be  sued  out  had  expired. 
When  this  certiorari  came  on  to  be  heard,  the 
trial  Judge  dismissed  the  same  because  it 
was  the  attempted  renewal  of  a  former  cer- 
tiorari, passing  the  following  order:  "Order- 
ed, that  the  within  certiorari  be,  and  the 
same  is  hereby,  dismissed,  because  the  first 
certiorari  was  dismissed  for  defective  affi- 


davits." To  this  niUng  and  order  the  de- 
fendants excepted,  and  the  question  made  by 
the  present  bill  of  exceptioas  is  whether  the 
Judge  erred  in  passing  the  order  complained 
of.  In  the  case  of  Hamilton  t.  Insurance 
Co.,  107  Ga.  728.  83  8.  B.  705,  it  was  ruled 
by  this  court  that  when  the  writ  of  certiorari 
is  Issued  on  the  filing  of  a  bond  which  has 
never  been  approved  at  all  the  writ  is  void, 
and  the  bond  is  not  amendable  in  the  supe- 
rior court.  Presiding  Justice  Lumpkin,  in 
the  opinion  which  he  rendered  in  that  case, 
said:  "The  issuing  of  the  writ  by  the  clerk 
being,  under  the  circumstances  stated,  total- 
ly unwarranted,  it  was  the  same  thing,  in 
contemplation  of  law,  as  if  the  writ  bad 
never  been  Issued."  To  the  same  effect,  see. 
also,  Uykes  v.  Twiggs  Co.,  115  Ga.  698,  42 
S.  E.  36.  It  Is  Jnst  as  essential  to  the  vaUdity 
of  such  a  writ  in  a  criminal  case  that  the 
affidavit  prescribed  by  the  Penal  Code  (sec- 
tion 7GS)  should  be  made  as  it  Is  that  the 
bond  required  in  a  dvil  case  should  be  giv- 
en; and,  as  It  has  been  ruled  that  in  the  ab- 
sence of  su^  a  bond  the  writ  is  void  in  a  civ- 
il case,  it  must  follow  that  without  a  proper 
affidavit  in  a  criminal  case  such  vnrlt  is  like- 
wise void.  It  appears  by  the  order  in  this 
case  that  the  first  certiorari  sued  out  was  ac- 
companied with  a  defective  affidavit,  and  be- 
cause of  such  defect  the  writ  was  dismissed; 
and  it  must,  therefore,  be  held  that  such  first 
writ  of  certiorari  which  issued  In  the  present 
case  was  void  in  effect. 

2.  It  Is  provided  by  the  Civil  Code  (sec- 
tion 3786)  that  it  a  plaintiff  shall  be  ncm- 
snited,  or  shall  discontinue  or  dismiss  his 
cause,  and  shall  recommence  the  same  within 
six  months,  such  renewed  case  shall  stand 
upon  the  same  footing,  as  to  limitations,  as 
the  original  case.  We  are  aware  that  in  the 
case  of  Hendrix  v.  Kellogg,  32  Gia.  435,  it 
was  ruled  that  a  certiorari  was  a  sutt,  with- 
in the  meaning  of  the  section  of  the  Code  to 
which  we  have  Just  referred;  and  In  the  case 
of  Grimes  v.  Jones,  48  Ga.  362,  it  was  fur- 
ther ruled  that  a  renewal  within  three  months 
from  the  time  at  which  a  former  certiorari 
had  been  dismissed  was  within  tbe  statute. 
But  in  the  case  of  Railway  Co.  v.  (3oodrum, 
115  Ga.  689,  42  S.  B.  49.  It  was  expressly 
ruled  tiiat  where  a  coiiorari  bad  been  dis- 
missed for  want  of  a  valid  bond,  the  certi- 
orari could  not  thereafter  be  renewed.  It 
has  no  existence  at  first.  It  Is  not  voidable; 
It  is  void.  It  is  not  a  living  thing,  but  a 
dead  thing  at  Its  hiception;  and  the  statute 
wliich  authorizes  a  renewal  of  suits  within 
six  months  does  not  and  cannot  apply  to  any 
otlier  than  a  living  case,  which  for  some 
reason  has  been  dismissed.  We  are  not  un- 
mindful of  the  ruling  made  hi  the  case  of 
Mercer  v.  Davidson,  80  Ga.  495,  6  S.  K.  175, 
similar  to  that  made  in  the  Grimes  Case,  su- 
pra; but  the  reasoning  of  Ciaet  Justice  Sim- 
mons in  tbe  case  of  Railway  Co.  t.  Gktodrum, 
by  which  he  shows  that  the  ruling  in  Grimes 
T.  Jones  is  not  in  conflict  with  the  ruling  la 
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Railway  Co.  v.  Ctoodrum,  applies  with  equal- 
ly as  much  force  to  the  ruling  In  the  Darid- 
80I1  Case.  It  Is  apparent  from  the  reasoning 
of  Judge  Blandford  In  this  last-named  case 
that  the  main  question  with  which  the  court 
was  then  concerned  was  whether  a  certiorari 
was  such  a  suit  as  could  be  renewed  within 
six  months,  under  the  provisions  of  the  Code 
cited  Bupra.  While  we  commend  the  rea- 
soning of  Justice  Blandford  as  very  strong 
in  showing  that  it  is  not,  yet  we  In  no  par- 
ticular go  to  the  extent  of  ruling  that  a  cer- 
tiorari, when  properly  sued  out,  is  not  a  suit 
within  the  contemplation  of  the  law.  All 
the  reasoning  in  the  later  cases  is  to  the  effect 
that,  when  a  certiorari  is  defective  In  that  a 
requirement  of  the  statute  necessary  to  the 
issuance  of  the  writ  has  been  omitted,  the 
writ  is  void;  it  is  a  nonentity,  and  not  a  suit 
It  must  therefore  be  ruled  that,  when  the  first 
certiorari  was  dismissed  because  of  a  de- 
fective alBdavlt,  the  case  was  at  an  end,  be- 
cause the  attempt  to  certiorari  was  abortive, 
and  the  writ  which  Issued  was  void.  Being 
60,  it  cannot  be  renewed  under  the  provisions 
of  the  Civil  Code  (section  3786),  as  was  at- 
tempted to  be  done  in  the  present  case. 

Judgment  affirmed.  AU  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


THORNTON  v.  TRAVELERS'  INS.  CO. 

TRAVELERS'  INS.  CO.  r.  THORNTON. 

(Supreme   Court  of   Georgia.    Aug.   7,   1902.) 

APPBAL-REVIEW-GUANT  OP  NEW  TRIAI^ 
CITY  COURT-^JURY  TRIAL—ACCIDENT  IN- 
STJRANCK  —  ACTION  ON  POLICY  —  WAIVER — 
PLBADINQ— AMENDMENT— PROOF  OF  LiOSS— 
BEFU8AL  TO  PAY. 

1.  A  judgment  granting  a  first  new  trial  will 
never  be  reversed  unless  the  law  and  the  facta 
demanded  the  verdict  rendered;  and  this  is 
true  notwithstanding  the  grant  of  a  new  trial 
may  have  been  based  upon  a  single  ground 
in  the  motion,  and  though  this  ground  may 
not  have  been  well  taken.  But  where,  in  such 
a  case,  the  defendant  in  error  brings  a  cross- 
bill of  exceptious,  the  assignments  of  error 
therein  relating  to  matters  wtiich  will  prob- 
ably arise  at  another  hearing  will  be  decided. 

2.  A  judge  of  a  city  court,  who  has,  under 
the  act  creating  the  court,  "power  and  au- 
thority to  hear  and  determine  all  civil  cases 
of  which  the  said  court  has  jurisdiction,"  when 
no  demand  for  a  jury  is  made  within  a  given 
time,  may  heor  all  such  coses  without  a  jury; 
but  he  is  not  reqaired  to  do  so,  and  he  may, 
in  his  discretion,  submit  any  civil  case  to  a 
jury,  though  no  demand  for  that  form  of  trial 
may  have  been  made  by  either  party. 

3.  When  an  accident  insurance  company 
seeks  to  avoid  liability  under  a  clause  in  a 
policy  providing  that  the  "insurance  shall  not 
cover  •  »  •  accident,  nor  injuries,  nor 
death,  nor  loss  of  limb  or  sight,  resulting, 
wholly  or  partly,  directly  or  indirectly,  •  •  • 
from  hernia,"  and  the  insured  had,  at  the 
time  of  the  injary  for  which  indemnity  is 
claimed,  an  existing  hernia  in  bis  system,  it  is 
incumbent  upon  the  company,  after  it  has  been 
prima  facie  shown  that  an  injury  to  the  plain- 
tiff resulted  from  an  Occident  within  the  mean- 
ing of  the  policy,  to  show  that  the  existence 
of  the  hernia  at  that  time  was  a  substantial 


contributing  cause,  which  wholly  or  partly,  di« 
rectly  or  indirectly,  brought  about  the  injury 
resulting  from  the  accident;  and  liability  un* 
der  the  policy  is  not  defeated  by  showing  sim- 
ply that  the  existence  of  the  hernia  render- 
ed more  serious  the  consequences  resulting 
from  the  accident.  Lumpkin,  P.  J.,  and  Lit- 
tle, J.,  dissenting. 

4.  Where,  in  a  policy  of  insurance,  there  is  an 
express  stipulation  that  "no  agent  has  power 
to  waive  any  condition  of  this  policy,"  the  in- 
sured, by  an  acceptance  of  the  policy,  Is  estop- 
ped from  relying  upon  ony  agreement  made 
with  an  agent  having  the  effect  of  waiviug 
one  of  the  conditions  enumerated  in  the  policy. 

5.  In  a  suit  brought  upon  a  policy  of  accident 
insurance  to  recover  an  indemnity  for  loss  of 
time  during  a  period  of  total  disability,  it  is 
error  to  allow  an  amendment  setting  up  a  claim 
under  the  policy  for  indemnity  for  a  partial 
disability   for   a   period  of  time   following  the 

§eriod  of  total  disability,  when  the  amendment 
oes  not  allege  that  proper  proof  of  such  claim 
was  made  within  the  time  required  under  the 
policy.  A  refusal  on  the  part  of  the  com- 
pany to  pay  a  claim  for  a  total  disability  or  a 
denial  of  liability  on  its  part  for  such  indem- 
nity, would  not  have  the  effect  of  relieving  the 
insured  from  the  necessity  of  making  the 
proof  necessary  to  establish  his  additional 
claim  for  a  partial  disability. 

6.  Such  of  the  assignments  of  error  as  are 
not  referred  to  in  the  preceding  notes  which 
relate  to  matters  wiiich  may  arise  upon  another 
trial  are  dealt  with  in  the  opinion. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Amerlcns;  0.  R. 
Crisp,  Judge. 

Action  by  W.  J.  Thornton  against  the  Trav- 
elers' Insurance  Company.  Judgment  for 
plahitlff  for  a  part  of  the  amount  paid,  and 
both  parties  bring  error.  Judgment  on  the 
main  bill  of  exceptions  affirmed.  Qross-bill 
reversed. 

J.  H.  Lumpkin,  for  plaintiff.  E.  A.  Haw- 
kins, for  defendant. 

CX)BB,  J.  Thornton  sued  the  insurance- 
company  In  the  city  court  of  Americus  upon 
a  policy  of  accident  insurance,  and  recovered 
a  verdict.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  granted,  the  Judge 
stating  In  the  order  sustaining  the  motlrin 
that  a  new  trial  was  granted  for  the  reason 
that  under  the  contract  contained  m  the  pol- 
icy and  the  evidence  produced  at  the  trial 
he  did  not  think  the  plaintiff  was  entitled  to- 
recover,  and  that  a  new  trial  was  granted 
for  this  reason  alone.  To  this  judgment 
Thornton  excepted,  and  the  insurance  com- 
pany, by  a  cross-bill  of  exceptions,  assigns  er- 
ror upon  various  rulings  made  during  the 
progi-ess  of  the  case,  and  uprm  the  refusal  of 
the  court  to  grant  a  new  trial  upon  all  of  the 
grounds  contained  In  the  motion  therefor. 

1.  This  was  the  first  grant  of  a  new  trial, 
and,  as  the  verdict  rendered  was  not  de- 
manded under  the  law  and  the  facta  of  the 
case,  an  affirmance  of  this  Judgment  neces- 
sarily results.  Carter  t.  Dunson,  113  Ga. 
374,  38  S.  E.  830,  and  cases  cited.  As  the 
efl'ect  of  this  affirmance  Is  to  leave  the  case 
to  be  tried  again  In  the  court  below.  It  Is 
necessary  to  decide  such  of  the  question* 
raised  in  the  cross-bill  of  exceptions  as  relate 
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to  matters  which  will  likely  arise  at  the  next 
trial.  Civ.  Code,  g  5527;  Holmes  v.  Lang- 
aton,  110  Ga.  862,  36  S.  B.  251  (7). 

2.  The  plaintiff  failed  to  malce  a  demand 
for  a  Jury  trial  at  the  first  term,  bnt  such  a 
demand  was  made  in  writing  at  the  next 
succeeding  term.  The  court  submitted  the 
case  to  a  Jury,  over  the  objection  of  the  de- 
fendant, and  upon  this  ruling  oror  is  as- 
signed. The  fourteenth  section  of  the  act 
creating  the  city  court  of  Americus  is  as  fol- 
lows: "The  judge  of  said  city  court  shall 
have  power  and  authority  to  hear  and  deter- 
mine all  clrll  cases  of  which  the  said  court 
has  jurisdiction,  and  to  give  judgment  and 
issue  execution  thereon:  provided,  always, 
that  either  party  in  any  case  shall  be  en- 
titled to  a  trial  by  Jury  In  said  court  upon 
entering  a  demand  therefor  by  himself  or 
his  attorney  in  writing  on  or  before  the  call 
of  the  docl^et  at  the  term  to  which  the  cause 
is  returnable,  in  all  cases  where  such  a  party 
is  entitled  to  a  trial  by  jury  under  the  con- 
stitution and  laws  of  this  state."  Under  this 
act  the  judge  of  the  city  court  of  Americas 
has  authority  to  try  without  a  jury  ail  civil 
cases  In  which  no  demand  for  a  jury  trial 
Is  made  at  the  first  term;  but  he  is  not  re- 
quired to  do  this,  if,  in  his  discretion,  a  jury 
trial  Is  to  be  preferred.  Railroad  v.  Gleason, 
C9  Ga.  201  (3). 

8.  The  present  suit  was  brought  for  loss 
of  time  resulting  from  an  injury  received  by 
Thornton  while  riding  as  a  passenger  upon 
a  railway  train  using  steam  as  a  motive  pow- 
er. The  contract  of  insurance  contained  a 
stipulation  indemnifying  the  Insured  against 
loss  of  time  "resulting  from  tmdily  Injuries 
effected  during  the  term  of  this  Insurance 
through  external,  violent,  and  accidental 
means  which  shall,  Independently  of  all  other 
causes,  immediately  and  wholly  disable  him 
from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation."  It  also 
indemnified  against  loss  of  time  from  partial 
disability  under  certain  circumstances.  The 
policy  contained  a  stipulation  in  the  following 
language:     "This  insurance  shall  not  cover 

•  •  *  accident,  nor  Injuries,  nor  disabil- 
ity, nor  death,  nor  loss  of  limb  or  sight,  re- 
sulting wholly  or  partly,  directly  or  indirectly, 

•  •  •  from  hernia."  The  insured  was  at 
the  time  of  the  Injury,  and  had  been  for 
years  before  that  dme,  afflicted  with  what  Is 
called  by  the  medical  experts  who  testified 
in  the  case  a  "reducible  hernia,"  and  at  the 
time  of  the  injury  this  hernia  was  of  such 
a  character  as  to  require  the  Insured  to  wear 
a  truss.  While  traveling  as  a  passenger  upon 
a  railway  train,  the  Insured  arose  from  his 
seat,  and  walked  along  the  aisle  of  the  car  for 
the  purpose  of  obtaining  a  drink  of  water, 
and  while  thus  walking  In  the  car  a  sudden 
lurch  of  the  train  threw  him  violently  to  one 
Bide,  and  the  truss  which  he  was  wearing 
struck  against  the  arm  of  one  of  the  seats, 
and  the  blow  thus  received  produced  what  is 
termed  by  the  medical  experts  "a  strangulat- 


ed hernia."  It  was  necessary.  In  order  to  re- 
lieve this  strangulated  hernia,  that  a  surgica* 
operation  should  be  performed,  and,  as  a  con- 
sequence of  the  Injury  received  by  the  in- 
sured, he  was  totally  disabled  from  work  for 
some  weeks,  and  after  this  total  disability 
ceased  he  was  partially  disabled  for  an  addi- 
tional time,  consisting  of  several  weeks.  Up- 
on this  state  of  facts  the  defendant  contends 
that  It  is  not  liable  to  the  insured,  for  the 
reason  that,  while  the  Injury  was  a  "bodily 
injury  effected  through  external,  violent,  and 
accidental  means,"  the  loss  of  time  did  not 
result  from  this  injury  Independently  of  all 
other  causes,  but  was  partly.  If  not  wholly, 
and  indirectly,  it  not  directly,  the  result  of 
the  hernia  which  existed  in  the  system  of  the 
insured  at  the  time  of  the  accident.  On  the 
other  hand,  the  insured  claims  that  he  Is  en- 
titled to  recover,  for  the  reason  that  the  her- 
nia which  existed  In  his  system  at  the  time 
of  the  accident  was  not  the  proximate  cause 
of  the  injury;  that  the  injury  would  have  re- 
sulted even  If  he  had  been  a  perfectly  sound 
man,  and  altogether  free  from  the  bodily  in- 
firmity resulting  from  hernia;  that  the  com- 
pany is  liable  to  him  for  the  reason  that  he 
was  Injured  as  the  result  .of  an  accident, 
within  the  meaning  of  the  policy;  and  that 
the  mere  fact  that  his  injuries  might  have 
been  aggravated  by  the  existence  of  tlie 
hernia  at  the  time  of  the  Injury  does  not  de- 
feat his  right  to  recover  under  the  contract. 
There  can  be  no  question  that  the  Insured's 
Injnries  were  the  result  of  an  accident  within 
the  meaning  of  the  policy.  The  question  to 
be  determined  is  whether  the  fact  that  the 
Insured  had  at  that  time  a  hernia  existing 
in  his  system  would  preclude  him  from  re- 
covering on  the  policy,  when  the  effect  of 
the  Injury  resulting  from  the  accident  was 
to  change  the  character  of  the  complaint  from 
which  he  was  suffering  from  that  of  a  re- 
ducible hernia,  which  seems  not  to  be  neces- 
sarily of  a  serious  nature,  to  that  of  a  stran- 
gulated hernia,  which  seems  to  be  in  some 
cases  of  a  dangerous,  and  in  all  cases  of  a 
serious,  nature.  It  seems  to  us  that  the  test 
to  be  applied  In  order  to  determine  whether 
there  is  a  liability  under  the  contract  is 
whether  the  condition  of  the  insured  In  hav- 
ing, at  the  time  of  the  accident,  a  reducible 
hernia,  contributed  to  the  accident  In  whole 
or  In  part,  directly  or  Indirectly.  If  it  did 
contribute,  the  company  would  not  be  liable. 
But  If  the  existence  of  the  hernia  in  the 
system  of  the  Insured  at  the  time  of  the  acci- 
dent did  not  substantially  contribute,  wholly 
or  partly,  directly  or  indirectly,  in  bringing 
about  the  Injury,  but  merely  aggravated  the 
consequences  of  the  accident,  then  the  plain- 
tiff would  be  entitled  to  recover.  If  the  in- 
sured had  been  a  perfectly  sound  man  at  the 
date  of  the  accident,  and  It  had  resulted  In 
producing  a  hernia,  the  company  would  be 
liable.  In  Accident  Ass'n  v.  Alexander,  104 
Ga.  709,  30  S.  E.  939,  42  L.  R.  A.  188.  It  was 
held  that  the  Insurer  was  not  relieved  from 
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liability  upon  an  accident  policy  by  a  clause 
therein  providing  that  the  policy  should  not 
cover  "Injuries  or  death  resulting  from  or 
caused  directly  or  Indirectly,  -wholly  or  In 
part,  by  disease  or  bodily  Infirmity,  hernia, 
•  •  •  rupture,"  etc.,  although  the  Injury 
received  may  have  produced  hernia,  which 
caused  the  death  of  the  insured.  In  that 
case  the  Insured  was  a  perfectly  sound  man, 
a  blacksmith  by  trade,  and  a  blow  made  by 
him  with  a  sledge  hammer  produced  a  stran- 
gulated hernia,  from  which  death  resulted. 
The  ruling  In  that  case  was.  In  substance, 
that  under  the  facts  there  was  no  injury  re- 
sulting from  hernia,  but  a  hernia  resulting 
from  an  Injury.  This  ruling  is  amply  sup- 
ported by  authorities  both  English  and  Amer- 
ican, some  of  which  are  cited  In  the  opinion. 
See,  also,  1  Cyd.  Law  &  Proc.  263;  1  Am. 
&  ISng.  Enc.  Law  (2d  Ed.)  818,  note  1;  S 
Joyce,  Lis.  {  2833;  Nlbl.  Ace.  Ins,  (2d  Ed.) 
i  396;  Benefit  Ass'n  v.  Grauman,  107  Ind. 
288,  7  N.  B.  233.  In  construhig  a  policy  of 
life  Insurance,  that  Interpretation  Is  to  be 
placed  upon  the  words  of  the  policy  which  is 
most  favorable  to  the  insured,  and  all  ambi- 
guities and  doubts  are  to  be  resolved  in  fa- 
vor of  a  liability  against  the  Insurer.  Bene- 
fit Ass'n  V.  Boblnson,  101  Oa.  256,  30  S.  R 
918,  42  L.  R.  A.  261  (2);  Warwick  v.  Knights 
of  Damon,  107  Ga.  121,  32  S.  B.  951.  And 
esi>ecially  is  this  rule  of  construction  to  be 
adhered  to  and  applied  in  cases  where  the 
insured  has  prima  facie  established  a  right 
to  recover  under  the  terms  of  the  policy,  and 
the  company  Is  seeking  to  defeat  such  a  lia- 
bility by  showing  that  the  act  complained  of 
is  within  one  of  the  exceptions  reserved  in 
the  contract  as  a  defense  to  an  action  on  the 
policy.  All  such  exceptions  are  to  be  con- 
strued strictly  against  the  company,  and  lib- 
erally in  favor  of  the  Insured. 

Accident  policies  generally  contain  a  clause 
the  purpose  of  which  is  to  relieve  the  In- 
surer from  responsibility  In  case  of  death  or 
disability  of  the  insured  from  disease.  The 
language  of  this  clause  is  not  the  same  in 
all  policies,  and  the  determination  of  the 
question  whether,  under  such  a  clause,  the 
company  Is  relieved  in  a  particular  case,  de- 
pends upon  the  exact  language  In  which  the 
exception  Is  couched.  The  American  and 
Eogllah  Encyclopedia  of  Law  (vol.  1  [2d 
Ed.]  p.  315  et  seq.).  In  referring  to  clauses 
of  this  character  in  policies  of  accident  in- 
surance, says:  "The  tendency  of  the  courts, 
under  the  settled  rules  of  construction  appli- 
cable to  Insurance  contracts.  Is  to  interpret 
the  danse  In  a  manner  favorable  to  the  In- 
surad;  and  where  the  accident  can  be  con- 
sidered as  the  proximate  cause  of  death,  al- 
though disease  may  have  been  present  as  a 
secondary  cause,  or  where  the  death  Is  the 
reasonable  and  natural  consequence  of  the 
hijury,  although  disease  may  have  super- 
vened, the  policy  is  not  avoided  unless  the 
exception  plainly  includes  such  case.  Poli- 
cies excepting  'death  or  disability  in  conse- 
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quence  of  disease,'  or  'injury  happening  di- 
rectly or  indirectly  in  consequence  of  dis- 
ease, or  caused  wholly  or  In  part  by  disease,' 
or  'Injury  caused  by  or  arising  from  natural 
disease,'  have  received  Interpretation  in  ac- 
cord with  the  above  prlnclplee;  yet  where 
the  death  is  directly  due  to  disease,  and  not 
to  accident,  the  exception  protects  the  In- 
surer." In  the  case  of  Travelers'  Associa- 
tion V.  Smith,  56  U.  S.  App.  393,  85  Fed.  401, 
29  C.  0.  A.  223,  40  L.  R.  A.  653,  Sanborn, 
Circuit  Judge,  In  referring  to  the  question  as 
to  when  an  accident  insurance  company 
would  be  liable  under  a  contract  contalulng 
clauses  similar  to  those  in  the  policy  under 
consideration,  says:  "If  the  death  was 
caused  by  a  disease,  without  any  bodily  In- 
jury Inflicted  by  external,  violent,  and  acci- 
dental means,  as  In  the  case  of  the  malig- 
nant pustule  (Bacon  v.  Accident  Ass'n,  123 
N.  y.  304,  25  N.  E.  390,  9  L.  R.  A.  617,  20 
Am.  St  Rep.  748),  and  as  In  the  case  of  sun- 
stroke (Sinclair  v.  Assurance  Co.,  3  El.  & 
El.  478;  Dozter  v.  Casualty  Co.  [C.  a]  46 
Fed.  446, 13  L.  R.  A.  114),  the  association  was 
free  from  liability  by  the  express  terms  of 
the  certificate.  If  the  deceased  suffered  an 
accident,  but  at  the  time  he  sustained  It  he 
was  already  suffering  from  a  disease  or  bod- 
ily infirmity,  and  If  the  accident  would  not 
have  caused  his  death  if  be  had  not  been 
affected  by  the  disease  or  Infirmity,  but  he 
died  because  the  accident  aggravated  the  dis- 
ease, or  the  disease  aggravated  the  effects 
of  the  accident,  as  in  the  case  of  the  Insured 
who  was  subject  to  such  a  bodily  infirmity 
that  a  short  run,  followed  by  stooping,  which 
would  not  have  injured  a  healthy  man,  pro- 
duced apoplexy  (Insurance  Co.  v.  Selden,  42 
D.  S.  App.  253,  78  Fed.  285,  24  0.  C.  A.  92), 
the  association  was  exempt  from  liability, 
because  the  death  was  caused  part^  by  dis- 
ease and  partly  by  accident  If  the  death 
was  caused  by  bodily  injuries  effected  by  ex- 
ternal, violent,  and  accidental  means  alone, 
the  association  was  liable  to  pay  the  prom- 
ised Indemnity.  If  the  death  was  caused  by 
a  disease  which  was  not  the  result  of  any 
bodily  Infirmity  or  disease  in  existence  at  the 
time  of  the  accident  but  which  was  itself 
caused  by  the  external,  violent  and  acci- 
dental means  which  produced  the  bodily  in- 
jury, the  assodatlon  was  equally  liable  to  pay 
the  indemnity.  In  such  a  case  the  disease  is 
an  effect  of  the  accident  the  incidental 
means  produced  and  used  by  the  original 
moving  cause  to  bring  about  its  fatal  effect 
a  mere  link  In  the  chain  of  causation  be- 
tween the  accident  and  the  death;  and  the 
death  is  attributable,  not  to  the  disease,  but 
to  the  causa  causans— to  the  accident— alone. 
Insurance  Co.  v.  Robblns'  Adm'r,  27  U.  S. 
App.  547,  660,  561,  65  Fed.  178,  186,  12  C.  C. 
A.  544.  552,  27  L.  R.  A.  629;  Railroad  Co. 
V.  Callaghan,  12  U.  S.  App.  Ml,  550,  50  Fed. 
988,  994,  C  O.  C.  A.  205,  210;  RaUroad  Co.  v. 
Kellogg,  94  U.  S.  469.  475.  24  L.  Ed.  256.  250; 
Accident  Ass'n  v.  Shryock,  36  U.  S.  App.  658, 


Digitized  by  VjOOQIC 


290 


42  S0UTH'5:ASTBEN  reportbsel 


(Oa. 


6C3,  73  Fed.  T74,  776,  20  0.  C.  A.  3.  5."  In 
tiawrence  v.  Insurance  Co.,  7  Q.  B.  DIt.  216, 
the  policy  sued  on  contained  the  following 
condition:  "This  policy  insures  payment 
only  In  case  of  injuries  accidentally  occur- 
ring from  material  and  external  cause  oper- 
ating upon  the  person  of  the  Insured,  where 
such  accidental  injury  is  the  direct  and  sole 
cause  of  death  to  the  insured;  but  it  does 
not  Insure  in  case  of  death  arising  from  fits, 

•  •  •  or  any  disease  whatsoever  arising 
before  or  at  the  time  of  or  following  such 
accidental  injury,  whether  consequent  upon 
such  accidental  Injury  or  not,  and  whether 
causing  such  death  directly  or  Jointly  with 
such  accidental  Injury."  It  appeared  that 
the  Insured,  while  in  a  railway  station,  was 
seized  with  a  fit,  and  fell  forwards  off  the 
platform  across  the  railway,  when  an  en- 
gine and  carriages  which  were  passing  went 
over  his  body  and  killed  him.  It  was  held 
that  bis  death  was  caused  by  an  accident, 
within  the  meaning  of  the  policy,  and  that 
the  Insurer  was  liable.  Denman,  J.,  said: 
"I  think  we  are  bound  to  hold  that  the  death 
arose  from  the  engine  destroying  the  Insured 
by  coming  across  him,  and  not  from  the  pre- 
vious fact  of  a  fit  having  attacked  him,  and 
so  brought  him  there."  And  Williams,  J., 
said:  "The  true  meaning  of  this  proviso  is 
that,  if  the  death  arose  from  a  fit,  then  the 
company  are  not  liable,  even  though  acci- 
dental Injury  contributed  to  the  death  In  the 
sense  that  they  were  both  causes,  which  op- 
erated Jointly  In  causing  It  That  is  the 
meaning,  in  my  opinion,  of  this  proviso. 
But  it  is  essential  to  that  construction  that  it 
should  be  made  out  that  the  fit  was  a  cause 
hi  the  sense  of  being  the  proximate  and  im- 
mediate cause  of  the  death,  before  the  com- 
pany are  exonerated,  and  It  is  not  the  less  so 
because  ypu  can  show  that  another  cause  In- 
tervened   and    assisted    in    the    causation. 

*  •  •  I  therefore  put  my  decision  on  the 
broad  ground  that,  according  to  the  true  con- 
struction of  this  policy  and  this  proviso,  this 
was  not  an  act  arising  from  a  fit  and  there- 
fore whether  it  contributed  directly  or  indi- 
rectly, or  by  any  other  mode,  to  the  happen- 
ing of  the  subsequent  accident,  seems  to  me 
wholly  Immaterial,  and  the  Judgment  of  the 
court  ought  to  be  in  favor  of  the  plaintiff." 

The  language  contained  in  the  clause  of 
the  policy  now  under  consideration  Is  alto- 
gether different  from  that  which  was  con- 
tained In  the  policy  in  the  Lawrence  Case. 
It  is  distinctly  provided  in  the  policy  now 
before  us  that  if  the  injury  is  one  resuldug 
wholly  or  partly,  directly  or  Indirectly,  from 
hernia,  the  company  is  not  liable.  When 
the  plaintiff  shows  that  his  loss  of  time  re- 
sulted from  a  bodily  injury  Inflicted  through 
external,  violent,  and  accidental  means,  this 
imposes  prima  facie  a  liability  upon  the 
company  under  the  terms  of  the  policy,  and 
If  it  seeks  to  avoid  liability  on  the  ground 
that  the  plalntifF's  injury  was  received  in 
such  a  manner  as  to  bring  the  case  within 


one  of  the  exceptions  contained  in  the  policy, 
the  burden  is  upon  the  company  to  estab- 
lish this  defense.  It  was,  therefore,  in  the 
present  case,  incumbent  upon  the  defendant, 
in  order  to  defeat  liability,  to  show  that  the 
Injury  which  the  plaintiff  had  received  re- 
sulted either  wholly  or  in  part,  directly  or 
Indirectly,  from  the  fact  that  at  the  time 
of  the  Injury  a  hernia  existed  in  his  system. 
If  the  hernia  that  so  existed  did  not  sub- 
stantially contribute  to  the  Injury  which  re- 
sulted from  the  accident,  the  plaintiff  would 
be  entitled  to  recover,  notwithstanding  the 
fact  that  the  presence  of  the  hernia  might 
aggravate  the  consequences  of  the  accident, 
and  thus  result  in  the  plaintiff's  disability 
continuing  for  a  longer  time  than  it  would 
have  continued  but  for  the  presence  of  the 
hernia.  The  fact  that  the  plaintiff  had  a 
hernia  would  not  alone  relieve  the  company 
from  liability  if  his  injury  was  the  result  of 
the  accident  The  effect  of  the  stlpulatiou 
Is  simply  that  the  company  will  not  be  re- 
sponsible for  Injuries  received  as  a  result  of 
an  accident  In  which  the  existing  hernia  is 
either  the  sole  or  a  contributing  cause.  That 
clause  in  the  policy  which  excepts  from  the 
operation  of  the  policy  injuries  resulting 
from  disease,  etc.,  properly  construed,  ex- 
cepts an  accident  which  is  the  result  of  dis- 
ease, and  not  the  consequences  flowing  from 
an  accident  which  was  entirely  disconnected 
with  the  disease.  To  illustrate:  If  a  policy 
holder  should  have  a  serious  and  long-con- 
tinued illness,  such  as  a  fever  of  some  na- 
ture, and  while  recovering  therefrom,  and 
In  a  condition  unable  to  resist  successfully 
any  serious  shock,  should  receive  a  blow 
upon  the  head  from  falling  plastering,  from 
which  death  ultimately,  though  not  Immedi- 
ately, resulted,  the  proximate  cause  of  the 
death  would  be,  not  the  fever,  but  the  blow 
from  the  plastering,  although  death  may  not 
have  resulted  but  for  the  debilitated  con- 
dition of  the  injured  person  resulting  from 
the  fever.  In  such  a  case  the  Immediate 
cause  of  the  death  was  the  blow  on  the 
head,  though  the  consequences  might  be  the 
result  of  the  disease  from'  which  he  suffered. 
In  order  to  defeat  a  recovwy  under  such  a 
clause  in  the  policy.  It  must  be  shown  that 
the  disease  was  the  substantial  cause  of  the 
injury;  and  the  mere  fact  that  the  disease 
may  aggravate  the  consequences  of  the  in- 
Jury,  and  make  them  more  serious  than  they 
would  have  been  otherwise,  does  not  bring 
the  case  within  the  exception  stated  in  the 
policy.  Many  other  illustrations  might  b» 
used,  but  we  think  this  sulhclent  to  show 
that  in  a  case  like  the  one  now  under  con- 
sideration the  insured  will  not  be  precluded 
from  recovering  simply  because  he  had  a 
hernia,  and  while  thus  alBicted  sustained  an 
accidental  injury,  which  any  one,  even  In 
sound  health,  would  have  sustained  under 
similar  circumstances;  the  only  effect  of  the 
hernia  being  to  aggravate  the  consequences 
resulting  from  the  accident     If  upon  an- 
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other  trial  of  the  case  it  should  be  made  to 
appear  that  the  fact  that  the  plaintiff  bad 
at  the  time  of  the  Injury  a  reducible  hernia 
did  not  substantially  contribute  to  the  in- 
Jury,  he  will  be  entitled  to  recover,  notwith- 
standing it  might  appear  that  the  conse- 
quences resulting  from  the  injury  might 
bare  been  more  serious  on  account  of  the 
presence  of  the  hernia  than  they  would  have 
been  if  the  plaintiff  had  been  free  from  this 
intirmlty.  On  the  other  hand.  If  It  should 
be  made  to  appear  that  the  existence  of  the 
hernia  in  the  system  of  the  insured  was  a 
substantial  contributing  cause  in  bringing 
about  the  injury,  and  the  injury  was  the  re- 
sult, either  in  whole  or  in  part,  directly  or 
indirectly,  from  the  fact  that  at  the  time 
It  was  inflicted  the  insured  had  within  his 
system  the  reducible  hernia,  then  the  de- 
fendant would  have  made  oat  its  defense, 
and  the  plaintiff  would  not  be  entitled  to 
recover.  We  ^:pre8S  no  opinion  upon  the 
facts  disclosed  by  the  present  record,  as  the 
case  goes  back  for  another  trial,  at  which 
a  different  state  of  facts  may  be  made  to 
appear. 

4.  The  plaintiff  testified  that  he  told  the 
agent  of  the  company  to  whom  the  application 
for  the  policy  was  made,  at  the  time  the 
application  was  made,  that  he  had  hernia, 
and  that  the  agent  told  him  that  it  was  not 
necessary  to  state  this  in  the  application, 
that  he  did  not  want  it  In  the  application, 
that  the  company  did  not  require  it  The 
pnriMse  of  this  testimony  seems  to  have  been 
to  establish  a  waiver  on  the  part  of  the 
company  of  its  right  to  insist  upon  that  pro- 
vision In  the  policy  that  it  would  not  be 
liable  for  injuries  resulting  from  hernia. 
The  policy  delivered  to  the  plaintiff  had  in 
It  a  stipulation  that  "no  agent  has  power 
to  waive  any  condition  of  this  policy."  Even 
if  the  evidence  offered  was  sufficient  in  it- 
self to  show  a  waiver,  the  agent  had  no 
authority  to  make  this  waiver  in  behalf  of 
the  company;  and  when  the  policy  was  de- 
livered to  the  plaintiff  with  this  stipulation 
appearing  in  the  face  thereof,  he  was  put 
on  notice  that  this  waiver  by  the  agent  was 
not  binding  on  the  company,  and  he  Is  pre- 
cluded from  setting  up  the  waiver  claimed 
to  have  been  thus  made.  Porter  v.  Friendly 
Society,  114  Ga.  937,  41  S.  E.  45;  Cleaver 
V.  Insurance  Co.,  65  Mich.  527,  32  N.  W. 
660,  8  Am.  St.  Rep.  908;  Cook  t.  Insurance 
Co.,  84  Mich.  12,  47  N.  W.  5C8. 

5.  The  petition  of  the  plaintiff,  as  original- 
ly filed,  claimed  Indemnity  for  a  total  disabil- 
ity continuing  for  10  weeks;  it  being  alleged 
that,  in  accordance  with  the  conditions  of  the 
policy,  he  had  given  to  the  company  Immedi- 
ate notice  in  writing  of  the  injury  which  he 
bad  sustained,  and  for  which  he  claimed  in- 
demnity. At  the  trial  an  amendment  was  of- 
fered. In  which  the  plaintiff  claimed  addi- 
tional Indemnity  for  25  weeks  of  partial  dis- 
ability, at  the  rate  of  $40  a  week.  The  de- 
fendant objected  to  the  allowance  of  this 


amendment,  upon  the  ground  that  the  same 
added  a  new  and  distinct  cause  of  action; 
and  also  for  the  reason  that  there  was  no  al- 
legation in  the  amendment  Uiat  the  plaintiff 
had  given  to  the  defendant  immediate  writ- 
ten notice  of  the  full  particulars  of  the  acci- 
dent and  Injuries  sued  for,  and  furnished  it 
affirmative  proof  of  the  duration  of  such  par- 
tial disability  within  13  months  of  the  time 
of  the  accident,  as  required  by  the  conditions 
of  the  policy.  The  court  overruled  the  objec- 
tions to  the  amendment,  and  allowed  the 
same,  and  to  this  ruling  the  defendant  ex- 
cepted. The  petition  alleged  that  the  insured 
was  injured  on  the  17th  day  of  April,  1900, 
and  the  amendment  was  allowed  on  the  6th 
day  of  August,  1901.  The  policy,  copy  of 
which  was  attached  to  the  petition,  contained 
a  provision  that:  "Immediate  written  notice, 
with  full  particulars,  and  full  name  and  ad- 
dress of  Insured,  Is  to  be  given  said  company 
at  Hartford,  Conn.,  of  any  accident  and  in- 
jury for  which  claim  is  made.  Unless  affirm- 
ative proof  of  death,  loss  of  limb  or  sight,  or 
duration  of  temporary  disability,  and  of  their 
being  the  proximate  result  of  external,  vio- 
lent, and  accidental  means,  is  so  furnished 
within  thirteen  months  from  time  of  such  ac- 
cident, ail  claims  based  thereon  shall  be  for- 
feited to  the  company."  We  think  the  court 
erred  in  allowing  this  amendment  Under 
the  stipulation  in  the  policy  it  was  incumbent 
upon  the  insured,  as  soon  as  he  was  injured, 
to  give  immediate  notice  of  this  fact  to  the 
company,  and  under  the  allegations  of  the  pe- 
tition this  was  done.  A  compliance,  however, 
with  this  provision  of  the  policy  did  not  give 
him  a  right  of  action  upon  the  policy.  As  a 
condition  precedent  to  suit  It  was  incumbent 
upon  him,  In  addition  to  the  immediate  writ- 
ten notice  provided  for,  to  furnish  to  the  com- 
pany, within  13  months  from  the  date  of  the 
accident,  affirmative  proof  of  the  duration  of 
the  disability;  and  upon  his  failure  to  do  this 
any  claim  that  he  had  against  the  company 
would  be  forfeited.  According  to  the  allega- 
tions of  the  petition,  the  insured  did  furnish, 
within  due  time,  affirmative  proof  showing  a 
total  disability  for  a  period  of  10  weeks,  and 
made  claim  for  indemnity  for  such  disability. 
The  company  absolutely  refused  to  pay  this 
claim.  He  did  not  furnish  to  the  company, 
within  13  months,  proof  of  any  other  disabil- 
ity than  a  total  disability  for  10  weeks;  nor 
did  he,  prior  to  the  bringing  of  the  suit,  make 
any  demand  or  claim  against  the  company 
other  than  that  for  indemnity  for  a  total  dis- 
ability. It  is  said  tliat  the  absolute  refusal 
to  pay  on  the  part  of  the  company  relieved 
the  insured  from  the  necessity  of  making  this 
proof.  Of  course,  it  is  well  settied  that  an 
absolute  refusal  to  pay,  or  a  denial  of  liabil- 
ity, dispenses  with  the  necessity  of  making 
formal  proofs  of  loss  under  a  policy  of  in- 
surance. Insurance  Co.  v.  WIckham,  110  Ga. 
129,  36  S.  B.  287  (2).  We  do  not  understand, 
however,  that  this  rule  applies  to  a  case 
where  the  Insured  has  two  separate  and  dis- 
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tlnct  claims  of  Indemnity,  and  makes  a  de- 
mand for  only  one,  and  the  refusal  to  pay  la 
limited  to  the  demand  so  made.  It  seems 
that  the  principle  of  the  ruling  made  in  the 
case  cited  would  go  no  further  -than  to  re- 
lieve the  Insured  from  the  necessity  of  mak- 
ing proper  proofs  of  loss  so  far  as  the  demand 
for  indemnity  made  by  him  is  concerned. 
The  present  case  is  an  iUustiation  of  what  a 
hardship  would  result  if  the  rule  were  broad- 
er in  its  operation  than  that  just  indicated. 
The  insured  made  a  demand  for  a  total 
disability  of  10  weeks,  and  the  company  had 
no  notice  whatever  of  any  other  claim  or  de- 
mand on  his  part  against  it  under  the  policy. 
For  reasons  satisfactory  to  it,  it  refused  to 
pay  this  claim;  and  now  it  is  contended  that, 
as  a  result  of  this  refusal,  the  Insured  Is  re- 
lieved from  the  necessity  of  making  proper 
proofs  of  an  entirely  separate  and  distinct 
claim  under  the  policy,  of  which  the  com- 
pany has  never  had  any  notice.  It  bad  no- 
tice that  the  plaintiff  was  injnred,  and  It 
had  notice  that  the  plaintiff  claimed  in- 
demnity for  a  total  disability  of  10  weeks, 
but  it  bas  never  had  any  notice  that  the 
plaintiff  claimed.  In  addition  to  the  total 
disability,  a  partial  disability  for  26  weeks, 
ontil  after  a  suit  bad  been  brought  upon  the 
policy  to  recover  Indemnity  for  the  total 
disability,  and  after  the  time  for  making 
proofs  of  loss  under  the  policy  had  expired. 
Vfe  do  not  mean  to  hold  that  the  plaintiff, 
t>y  making  proofs  of  loss  for  an  Indemnity 
of  10  weeks  at  a  time  when  he  did  not  know 
whether  there  would  or  would  not  be  a  par- 
tial disability  followhig  this  total  disability 
would  be  precluded  from  making  a  demand 
for  Indemnity  for  such  partial  disability. 
But  we  do  hold  that,  even  if  be  could  make 
a  separate  demand  for  such  partial  disabil- 
ity, such  demand  mnst  have  been  made 
within  the  time  stipulated  in  the  policy,— 
that  is,  within  13  months  from  the  date  of 
the  injury,— and  that  no  suit  can  be  brought 
on  the  policy  for  indemnity  for  such  partial 
-disability  until  this  proof  has  been  made. 
6.  The  foregoing  deals  with  all  of  the 
questions  involved  In  the  present  case  which 
it  is  necessary  to  discuss  at  length.  There 
was  no  error  In  admitting  evidence  relating 
to  Thornton's  ability  to  labor  prior  to  the 
injury.  This  evidence  might  have  some  bear- 
ing upon  the  question  as  to  whether  the 
existence  of  the  hernia  substantially  con- 
tributed to  the  injury  received  by  him.  There 
was  no  error  In  excluding  the  letters  written 
by  the  plaintiff  and  his  counsel  to  the  de- 
fendant. The  letters  of  counsel  clearly 
showed  that  they  were  written  for  the  pur- 
pose of  Inaugurating  negotiations  for  a  cony- 
promise,  and  there  was  nothing  In  the  letter 
of  the  plaintiff  which  was  at  all  relevant  to 
any  Issue  on  trial.  It  simply  showed  that 
the  plaintiff  was  irritated  at  the  refusal  of 
the  company  to  pay  his  claim,  and,  as  a  con- 
sequence of  this  irritation,  made  a  foolish 
^nd  an  idle  threat  to  injure  the  company's 


business  In  several  states  of  the  Union. 
The  charge  of  the  court,  which  instructed 
the  Jury  substantially  that  If  they  believed 
that  Thornton  procured  the  insurance  by 
falsely  representing  that  he  was  free  from 
bodily  Infirmity,  and  such  representation 
was  material  and  false,  and  he  knew  it  was 
false  at  the  time  of  making  it,  and  if  this 
fact  was  unknown  to  the  company  or  its 
authorized  agent,  the  plaintiff  conld  not  re- 
cover, was  certainly  not  erroneous  as  against 
the  company,  and  we  are  not  called  upon  to 
decide  whether  it  contained  any  error  as 
against  the  plaintiff.  Let  the  case  be  tried 
again  in  the  light  of  what  is  contained  in 
the  foregoing  opinion. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross-bill  reversed.  All  the  Justices 
concurring,  except  LEWIS,  J„  absent  on 
account  of  sickness. 

LUMPKIN,  P.  J.  and  LITTLE,  J.  (con- 
curring specially).  We  concur-  In  the  Judg- 
ments rendered  upon  both  bills  of  exceptions, 
and  in  each  of  the  rulings  announced  in  the 
headnotes  except  tbe  third.  From  that,  and 
from  tbe  reasoning  of  tbe  court  in  support 
thereof,  we  dissent  There  cannot,  in  our 
opinion,  upon  the  facts  disclosed  by  tbe 
record  in  this  case,  be  any  lawful  recovery 
against  tbe  insurance  company. 


BURNHAM  T.  JAMES. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1902.) 

ACTION  ON  NOTB-PATMENT-ETIDBNCB. 

1.  Evidence  in  action  on  note  reviewed,  and 

held  insuOlcient  to  sustain  defense  of  payment. 

Appeal  from  corporation  court  of  Bristol. 

Action  by  Mary  J.  James  against  Gleorge 
Bumham,  Jr.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Fulkerson,  Page  &  Hurt,  for  appellant. 
John  W.  Price,  for  appellee. 

HARRISON,  J.  On  the  Ist  day  of  Septem- 
ber, 1887,  W.  W.  James,  Sr.,  sold  and  convey- 
ed certain  lots  in  the  city  of  Bristol  to  John 
M.  Bailey  and  W.  D.  Jones  Jointly.  The  two 
grantees  executed  their  separate  notes  to  the 
grantor,  each  for  one-half  the  purchase  mon- 
ey, and  the  deed  was  duly  recorded,  reserving 
on  its  face  a  vendor's  lien  to  secure  the  pur- 
chase money.  By  deed  dated  January  23. 
1888,  W.  D.  Jones  conveyed  his  undivided 
half  interest  In  these  lots  to  his  Joint  owner, 
John  M.  Bailey.  After  passing  through  sev- 
eral successive  alienations,  the  lots  mentioned 
were  conveyed,  on  the  10th  day  of  September, 
1893,  by  William  McGcxirge,  Jr.,  and  wife  to 
the  appellant,  George  Bumham,  Jr. 

This  suit  was  brought  In  October,  1809,  by 
Mary  J.  James,  as  assignee  of  her  husband, 
W.  W.  James,  Sr.,  to  enforce  the  payment  of 
two  purchase-money  notes  executed  by  W.  D. 
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Jones,  one  of  the  two  original  purchasers  of 
the  lots  from  W.  W.  James,  Sr.  It  is  not  de- 
nied in  this  proceeding  that  the  two  notes 
executed  by  Jolin  M.  Bailey,  the  Joint  pur- 
chaser with  W.  D.  Jones,  have  been  paid  off 
and  discliarged. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  bilL  A  case  calling  for  equi- 
table relief  was  stated,  and  the  grounds  of  de- 
murrer suggested  were  matters  of  defense, 
rather  than  cause  for  denying  relief  In  ad- 
vance of  the  evidence  necessary  to  be  taken. 

That  the  complainant,  Mary  J.  James,  was 
the  lawful  assignee  for  value  of  the  notes 
sued  on  Is  supported  by  full  and  complete 
proof. 

The  court  did  not  err  in  excluding  the  tes- 
timony of  S.  V.  Fulkerson,  A.  Fulkerson,  John 
M.  Jones,  and  William  McGeorge  as  to  the 
statements  they  claim  to  have  heard  one  Wil- 
liam Wallace  make  about  the  transaction  un- 
der consldontion.  This  evidence  was  clearly 
hearsay,  and  inadmissible  for  any  ptwpose. 
The  chief  defense  relied  on  was  that  the  two 
notes  sued  on,  which  were  executed  by  W. 
D.  Jones  to  W.  W.  James,  Sr.,  had  been  paid, 
and  that  the  complainant  had  been  guilty  of 
such  laches  in  prosecuting  her  suit  to  enforce 
collection  that  a  court  of  equity  would  not 
grant  relief.  A  careful  examination  of  the 
record  discloses  no  circumstances  that  can  be 
invoked  to  Justify  the  presumption  that  the 
notes  were  paid;  on  the  contrary,  the  pre- 
ponderance of  evidence  Is  to  the  eftect  that 
they  have  not  been  paid.  It  Is  not  pretended 
that  any  one  of  the  successive  purchasers  of 
these  lots  from  W.  D.  Jones  has  at  any  time 
paid  these  notes.  The  contention  is  that  Jones 
at  some  time  paid  them.  The  notes  them- 
selves are  In  the  possession  of  the  appellee, 
Mary  J.  James,  without  credit  or  Indorse- 
ment. The  deed  retaining  the  vendor's  lien 
dnly  recorded  is  not  marked  satisfied,  and 
the  evidence  shows  that  the  appellant  and  his 
predecessors  In  title  took  a  conveyance  of  the 
land  In  question,  not  only  with  constructive 
notice  of  this  recorded  vendor's  lien,  but  with 
actual  notice  that  the  record  disclosed  such  a 
Uoi  not  marked  satisfied.  Not  one  dollar  is 
shown  to  have  been  set  apart  by  any  one  for 
the  payment  of  these  notes,  nor  has  one  dol- 
lar been  traced  to  their  payment.  Mary  J. 
James,  the  owner  of  the  notes,  says  they  are 
not  paid,  W.  W.  James,  the  assignor  of  the 
notes,  says  they  are  not  paid,  and  W.  D. 
Jones,  the  maker  of  the  notes,  a  short  while 
before  his  death,  said  in  the  presence  of  three 
witnesses  that  the  notes  were  not  paid.  The 
only  direct  evidence  tending  to  establish  their 
payment  is  the  statement  of  McG'eorge,  the 
grantor  of  the  appellant,  that  W.  W.  James 
had  told  him  they  were  paid.  This  statement 
is  emphatically  denied  by  W.  W.  James,  and 
la  irreconcilable  with  the  admission  of  the 
maker  of  the  notes  against  his  own  interest, 
in  the  presence  of  three  witnesses,  that  the 
notes  were  unpaid.    W.  D.  Jones,  the  maker 


of  the  notes,  was  the  brother  of  the  appellee,. 
Mary  J.  James.  While  reputed  to  be  a  very 
rich  man  at  the  time  he  executed  the  notes 
sued  on,  the  fact  is  abundantiy  established 
that  he  was  a  speculator  in  real  estate,  and  a 
debt  maker,  and  not  a  debt  payer.  It  appears 
that  at  the  time  he  made  the  purchase  In  ques- 
tion from  W.  W.  James  he  was  very  heavily 
in  debt,  and  hard  pressed;  that  his  large  in- 
debtedness continued  to  increase  in  volume 
until  he  died,  in  July,  1890,  leaving  many  thou- 
sands of  dollars  due,  and  no  assets  with  which 
to  pay.  During  the  three  years  that  be  lived 
after  executing  the  notes  in  question,  he  was 
using  the  credit  of  his  brother-in-law,  James, 
in  bank  to  raise  money  to  aid  in  keeping  him 
afioat.  In  brief,  the  whole  record  represents 
Jones  as  a  bard-pressed  person  financially,  and 
in  a  Imnkrupt  condition.  It  could  hardly  be 
presumed,  under  such  circumstances,  that  this 
debtor  paid  his  sister,  whose  debt  was  well 
secured,  and  whom  he  could  more  easily  post- 
pone than  his  clamorous  unsecured  creditors. 

The  vendor's  lien  here  sought  to  be  enforced 
was  not  barred  under  the  statute  until  1907, 
and  this  suit  was  brought  in  1899,  eight  years 
before  the  claim  was  barred.  Equity  will 
sometimes  refuse  relief  where  a  shorter  term 
than  that  prescribed  by  the  statute  of  limita- 
tions has  elapsed  without  suit,  but  no  such 
laches  appear  in  this  case  as  would  justify  a 
denial  of  relief  to  the  appellee.  Mrs.  James 
doubtiess  knew  of  her  brother's  embarrassed 
financial  condition,  as  he  was  staying  a  large 
part  of  the  time  at  her  house,  and  did  not 
care  to  enforce  her  claim  during  the  three 
years  that  elapsed  before  his  death.  After 
bis  death,  suits  were  brought  involving  a  set- 
tlement of  his  estate,  and  an  investigation  into 
the  extensive  purchases  of  real  estate  made 
by  him  in  several  states,  and  it  was  not  (or 
some  tfane  that  it  was  known  that  the  real 
estate  would  not  pay  the  purchase-money  liens 
thereon,  and  that  the  estate  was  hopelessly  in- 
solvent. 

For  these  reasons,  the  decree  appealed  trom 
must  be  aiUrmed. 


SPOOR  V.  TILSON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1902.) 

SPBCIFIC      PERFORMANCE)  —  DEFENSBS  —  DB- 
FECTIVB  TITLE. 

1.  In  a  bill  for  a  speciiic  performance  of  a 
contract  to  purchase  land,  it  is  no  defense,  on 
the  ground  of  defectire  title,  that  the  assessor 
without  authority  reduced  the  area  of  the  land 
upon  his  books,  as  such  act  in  no  manner  preju- 
diced the  titie  of  the  owner. 

Appeal  from  circuit  court,  Smyth  county. 

Bill  by  James  Tilson  and  others  agahist 
W.  M.  Spoor.  From  a  decree  for  complain- 
ants, defendant  appeals.    Affirmed. 

Jas.  H.  Gllmore,  for  appellant  J.  H.  Ful~ 
ton  and  H.  N.  Bell,  for  appellees. 
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KEnTII.  P.  This  Is  the  sequel  of  the  case 
i-eportcd  in  97  Va.,  at  page  279,  33  S.  E.  009. 

James  Tilson  occupied  and  controlled  a 
tract  of  land  containing  about  600  acres, 
the  title  to  which  was  in  a  trustee,  for  the 
benefit  of  his  Viilp  and  her  children.  Tilson 
had  cultivated  this  property  and  paid  the 
taxes  on  it  for  a  number  of  years  prior  to 
July  11,  1S90,  upon  which  date  he  and  bis 
wife  and  his  children  entered  into  a  contract 
with  W.  M.  Spoor  for  the  sale  of  the  300 
acres  of  this  land,  more  or  less,  at  the  price 
of  $3,900,  to  be  paid  In  four  equal  annual 
payments.  The  purchase  money  not  having 
been  paid,  the  Tilsons  filed  their  bill,  praying 
the  specific  performance  of  the  contract. 
Spoor  answered  this  bill,  stating  thot  he  pur- 
chased from  the  complainants  a  tract  of  land 
lying  on  the  foothills  of  the  Iron  Mountain, 
in  Smyth  county,  at  the  price  of  $3,500,  the 
vendors  pointing  out  the  boundary  lines  there- 
of, and  representing  the  same  to  be  unin- 
cumbered, except  to  the  extent  of  a  conflict 
of  title  with  the  heirs  of  George  Douglas, 
there  being  an  overlap  of  lines  with  these 
lands,  and,  as  to  this  overlap,  they  desired  to 
sell  with  covenants  of  special  warranty;  that 
the  property  was  desirable  as  a  whole,  be- 
cause of  its  showing  for  mineral  deposits, 
and  as  such  was  purchased,  but  respondent 
acertalned  that  the  representation  of  owner- 
ship and  possession  made  to  him  was  false 
and  fraudulent,  and  that  In  fact,  as  far  back 
as  the  year  1885,  complainants  had  entered 
on  the  commissioner's  book  of  Smyth  county 
a  disclaimer  of  right  and  title  to  200  acres  of 
the  land  sold  by  them.  He  further  states  that 
be  would  not  have  purchased  the  property 
except  as  a  whole,  and  he  denies  the  right  of 
the  complainants  to  require  him  to  take  the 
residue  of  the  tract,  sold  after  the  surrender 
of  200  acres  to  the  Douglas  heirs.  " 

When  the  case  was  before  us  upon  a  for- 
mer occasion,  we  were  of  opinion  that  the 
chrcuit  court  erred  In  sustaining  a  demurrer 
to  this  answer,  which  was  considered  as  a 
cross-bill;  being  of  opinion  that  If  its  aver- 
ments were  sustained  by  proof,  that  the  de- 
fendant would  be  entitled  to  a  rescission  of 
this  contract.  The  case  was  remanded  to  the 
Circuit  court,  where  a  decree  was  entered,  in 
which  it  was  held  that  the  averments  of  the 
answer  and  cross-bill  were  untrue,  and  de- 
creed that,  unless  Spoor,  or  some  one  for 
him,  paid  the  balance  of  the  purchase  money 
within  30  days,  the  land  should  be  resold. 

The  land  in  dispute  was  derived  under  a 
title  from  the  commonwealth  by  virtue  of  a 
grant  as  early  as  1787.  It  adjoined  on  the 
south  and  interlocked  with  a  boundary  of 
land  known  as  the  "Douglas  survey,"  title 
to  which  is  derived  under  a  patent  issued  by 
the  commonwealth  in  1795.  The  Tilsons  and 
those  under  whom  they  claim,  it  will  thus  be 
seen,  had  the  older  title  and  possession  under 
it.  By  the  terms  of  the  contract  of  sale  to 
Spoor,  It  was  provided  that  a  deed  conveying 
the  land  "should  contain  aU  the  usual  cove- 


nants of  general  warranty,  except  as  to  the 
Douglas  laud  or  big  survey,  and  it  with  spe- 
cial warranty;  possession  given  with  the  sign- 
ing of  this  contract;  a  lien  is  retained  for  the 
purchase  moneys." 

It  appears  from  the  parol  evidence  that 
Spoor  fully  understood  the  nature  of  this  con- 
tract, and  the  title  which  he  was  to  acquire, 
and  that  he  was  to  conduct,  at  his  own  ex- 
pense, any  litigation  with  respect  to  any  con- 
troversy growing  out  of  the  interlock  with  the 
Douglas  survey. 

In  1885  James  Tilson  complained  to  the  as- 
sessor, who  was  at  his  house  for  the  purpose 
of  assessing  his  land,  that  he  was  paying  too 
much  taxes  thereon,  and  thereupon  the  as- 
sessor, without  his  knowledge,  or  that  of  his 
wife  and  children,  reduced  tbe  area  of  the 
land  assessed  from  600  acres  to  400  acres. 
This  fact,  unknovra  to  the  Tilsons  at  the  time, 
did  not  come  to  theh:  knowledge  for  a  year  or 
two,  and  at  the  next  assessment,  in  1890,  they 
called  the  attention  of  the  commissioner  to  It, 
but  the  correction  seems  not  to  have  been 
made  until  1895,  when  it  was  restored  to  600 
acres. 

Soon  after  Spoor  was  put  in  possession  of 
the  land,  he  commenced  to  cut  timber  upon  It 
Thereupon  an  Injunction  issued  by  the  circuit 
court  of  the  United  States,  at  the  suit  of  the 
Douglas  Company,  was  served  upon  him,  for- 
bidding him  to  cut  any  more  timber,  or  to 
take  away  that  which  had  already  been  cut 
At  the  May  term,  1896,  the  circuit  court  of 
the  United  States  entered  an  order  continuing 
this  injunction  until  the  1st  day  of  September, 
1896,  so  as  to  give  Spoor  an  opportunity  to 
bring  his  action  of  ejectment  and  providing 
that,  unless  such  suit  was  instituted  on  or  be- 
fore that  date,  the  injunction  should  stand  per- 
petuated. Spoor,  in  order  to  acquire  tbe  legal 
title,  and  be  in  a  position  to  maintain  an  ac- 
tion of  ejectment  caused  a  deed  to  be  prepar- 
ed, which  he  presented  to  the  TUsons,  and  re- 
quested them  to  execute  it  which  they  de- 
clined to  do,  because  it  did  not  conform  to  tbe 
contract  of  sale,  tai  that  it  purported  to  convey 
400  acres  of  land  instead  of  300  acres,  more 
or  less,  and  because  Spoor  did  not  pay,  or  oSer 
to  pay,  the  pm'chase  money,  all  of  which  was 
then  du&  Under  these  circumstances,  the  Til- 
sons refused  to  execute  the  deed,  and  the  re- 
sult was  that  the  injunction  was  perpetuated, 
and  the  land  embraced  In  the  Douglas  inter- 
lock was  lost 

There  is  nothhig  In  the  evidence  to  show 
that  Tilsons  made  a  false  representation  with 
respect  to  this  interlock.  What  was  done  by 
the  assessor  seems  to  have  been  wholly  unau- 
thorized. His  act,  as  shown  by  the  proof,  did 
not  induce  Spoor  to  make  the  purchase,  for 
he  knew  nothing  of  it  at  tbe  time,  nor  \mtil 
1806,  a  year  after  It  had  been  entered,  did  not 
affect  tbe  title,  was  not  relied  upon  by  the 
Douglases  in  the  Injunction,  nor  Influenced  the 
result  in  any  degree.  Spoor  bought  with  spe- 
cial warranty  as  to  this  interlock,  and  express- 
ly assumed  the  biunlen  of  any  litigation  that 
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might  arise  with  respect  to  It.  If  he  had  paid 
the  purchase  money,  or  tendered  it,  he  would 
have  been  entitled  to  receive  from  the  Tllsons 
«  deed  which  would  have  conveyed  to  Hm  the 
andisputed  legal  title  to  the  whole  boundary, 
-which  the  TUsons  und'frtoolt  to  sell,  and  armed 
with  legal  title,  and  clothed  with  possession 
under  it,  It  cannot  be  doubted  that  he  would 
have  prevailed  In  an  action  of  ejectment,  not- 
-withstanding  the  entry  upon  the  assessor's 
books,  of  which  he  complains. 

We  are  of  opinion  there  is  no  error  In  the 
decree  complained  of,  and  it  Is  affirmed. 


TYRBB  V.  HARRISON. 

<Bupreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1902.) 

UBBlf— PRrVII.EGED     COMMUNICATION— ABUSE 

—EVIDKNCBJ— QUESTION  FOR  JURY— 

APPEAlr-REVIEW. 

1.  A  complaint  of  miscouduct  on  the  part  of 
a  policeman,  addressed  to  the  person  charged 
with  Bupervislon  over  him,  is  a  privileged  com- 
manioation. 

2.  Where  a  complaint  is  made  by  a  citizen  to 
the  mayor  of  the  city  in  relation  to  the  conduct 
of  a  policeman,  charging  him  with  insolence 
and  coarseness,  and  to  have  been  under  the  in- 
fluence of  liquor,  and  on  trial  for  libel,  the  tes- 
timony as  to  the  difficulty  between  the  parties 
and  the  conduct  of  the  officer  is  conflicting,  the 
question  as  to  whether  the  privilege  of  the  citi- 
zen to  complain  of  the  conduct  of  a  policeman 
was  abused  is  one  for  the  jury  on  the  evidence. 

3.  Strong,  violent,  or  abusive  language  used 
in  a  complaint  to  a  mayor  as  to  the  conduct  of 
a  police  officer  may  raise  an  inference  of  mal- 
ice, and  destroy  the  privilege  that  would  other- 
wise attach  to  the  communication. 

4.  Where  a  verdict  has  been  set  aside,  and  a 
writ  of  error  is  talcen  from  the  order  setting  it 
aside,  the  case  does  not  stand  on  a  demurrer  to 
the  evidence,  but  the  verdict  is  entitled  to  great 
respect,  and  should  not  be  disturbed  unless 
plainly  against  the  evidence. 

Error  to  circuit  court  of  city  of  Roanoke. 

Action  by  Peter  R.  Tyree  against  H.  W. 
Harrison.  Judgment  for  defendant,  and  plaln- 
tlfC  brings  error.    Reversed. 

Scott  &  Staples,  for  plaintiff  in  error. 
Cocke  &  Glasgow,  for  defendant  In  error. 

KEITH,  P.  H.  W.  Harrison  addressed  the 
mayor  of  the  city  of  Roanoke  the  following 
letter: 

"Hon.  James  P.  Woods— Dear  Sir:  I  re- 
spectfully call  your  attention  to  the  fact  that 
a  policeman  named  Peter  R.  Tyree  came  Into 
my  office  to-day,  and  from  his  Insolence  and 
'Coarseness  seemed  to  be  under  the  influence  of 
Uqnor  of  some  kind.  He  summoned  me  to 
police  court,  as  be  said,  because  my  horse  got 
bis  front  feet  on  sidewalk. 

"He  lied  by  saying  that  people  complained 
of  It,  and  when  I  questioned  him  as  to  the 
«omplainant8,  he  confessed  to  an  untruth.  I 
at  once  removed  my  horse  to  the  stable, 
thougb  of  great  Inconvenience  to  me,  on  ac- 


^ 


L  8m  libel  and  Slander,  vol.  32,  Cent  Dig.  ( 


count  of  my  peculiar  class  of  work,  as  you 
must  know. 

"He  was  angry  from  some  cause,  and  was 
very  rude  in  his  manners.  I  have  seen  no 
such  brutality  exhibited  without  cause  by  any 
other  policeman,  and  such  creatm'es  should  be 
in  some  other  position,  and  not  take  their 
spite  out  on  gentlemen,  as  I  certainly  violated 
no  law  to  my  knowledge  and  will.  He  is  a 
low-bred,  vulgar  man,  and  surely  unacquaint- 
ed with  his  duties,  or  overrides  them. 
"Respectfully,  your  obt,  svt., 

"H.  W.  Harrison." 

A  few  days  thereafter  Tyree  brought  suit 
against  Harrison,  and  upon  trial  the  Jury  gave 
him  a  verdict  of  fl.OOO.  This  verdict  was 
upon  motion  of  the  defendant  set  aside,  to 
which  action  of  the  court  the  plaintiff  filed 
his  bill  of  exceptions.  At  another  day  the 
case  was  submitted  to  the  court  without  a 
Jury,  and  a  Judgment  was  rendered  for  the 
defendant.  Thereupon  Tyree  obtained  a  writ 
of  error  from  one  of  the  Judges  of  this  court, 
and  the  error  assigned  is  that  the  court  should 
have  rendered  a  Judgment  for  the  plaintiff  up- 
on the  verdict  of  the  Jury. 

There  is  no  doubt  that  the  letter  which  was 
addressed  to  the  mayor  is  a  privileged  com- 
munication. It  Is  not  only  the  right,  but  the 
duty,  of  the  citizen  to  make  complaint  of  any 
misconduct  upon  the  part  of  officials  to  those 
charged  with  the  supervision  over  them,  and 
It  is  for  the  court  to  say  what  communica- 
tions are  privileged,  and  for  the  Jury  to  deter- 
mine whether  or  not  the  privilege  has  been 
abused. 

As  was  said  by  Judge  Lewis  In  Strode  v. 
Clement,  90  Va.  666,  19  S.  B.  177:  "Ordin- 
arily the  law  Implies  malice  from  the  use  of 
words  defamatory  or  Insulting.  But  the  pre- 
sumption is  the  other  way  where  the  occasion 
of  the  publication  is  privileged,  and  the  onus 
is  then  upon  the  plaintiff  to  prove  malice  in 
fact  Where  the  defendant  acts  in  perform- 
ance of  a  duty,  legal  or  social,  or  In  defense 
of  his  own  Interests,  the  occasion  is  privileged. 
•  •  •  But  the  question  of  good  faith,  be- 
lief in  the  truth  of  the  statement,  and  the  ex- 
istence of  actual  malice,  remahis  for  the  Jury." 
Klinck  V.  Colby,  46  N.  Y.  427,  7  Am.  Rep.  360. 

In  the  same  case  it  is  said  "that  strong  or 
violent  language,  disproportioned  to  the  occa- 
sion, may  raise  an  hiference  of  malice,  and 
thus  lose  the  privilege  that  would  otherwise  at- 
tach to  it" 

These  principles  were  embodied  In  the  in- 
structions given  to  the  Jury  In  the  case  under 
consideration.  The  court  told  the  Jury  that 
the  communication  which  was  the  foundation 
of  the  action  was  privileged,  and  left  it  to  the 
Jury  to  say  whether  the  occasion  had  been 
used  in  good  faith,  and  without  mailce. 

The  principal  witnesses  were  the  parties 
themselves.  Tyree's  account  of  what  was 
said  and  done  by  him  upon  the  occasion  of 
his  visit  to  Harrison's  office  which  called  forth 
the  letter  of  August  10th  is  that  he  waited 
upon  Dr.  Harrison  in  the  discharge  of  his 
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duty,  and  Informed  blm  that  bis  horse  was 
Btandlng  upon  the  sidewalk,  in  violation  of 
one  of  tlie  ordinances  of  the  city;  that  he 
treated  him  with  politeness,  courtesy,  and  re- 
spect; that  he  was  guilty  of  no  rudeness  of 
manner  or  language;  that  he  did  not  threaten 
to  arrest  him,  but  merely  notifled  blm  to  ap- 
pear before  the  police  court 

Dr.  Harrison's  account  of  this  interview  is 
substantially  a  reproduction  of  what  appears 
in  his  letter.  He  says  that  Tyree's  first  re- 
mark was  that  he  would  have  to  arrest  him, 
because  everybody  was  complaining  aboutj  bis 
borse  upon  the  sidewalk,  and  that  he  was 
tired  running  after  him;  that  his  face  was 
red,  and  bis  manner  was  violent,  vulgar, 
coarse,  and  brutal. 

Immediately  after  this  interview.  Dr.  Har^ 
rison  went  to  the  oflSce  of  the  mayor  to  make 
complahit,  but  did  not  find  him,  and  during 
the  afternoon  he  met  with  Tyree  upon  the 
street,  and  some  conversation  took  place  be- 
tween them,  in  which  Harrison  demanded  to 
Icnow  who  had  lodged  a  complaint  against 
him,  to  which  Tyree  says  he  replied:  "I  told 
him  that  complaint  had  been  made.  He  Insist- 
ed on  my  telling  who  it  was.  I  did  not  tell 
him  on  account  of  the  condition  he  was  in,— 
mad.  I  did  not  want  him  to  go  back  to  see 
Mr.  Greene.  I  said,  'You  saw  your  horse  on 
the  sidewalk,  and  I  saw  it  on  the  sidewalk.' " 
It  may  be  as  well  to  state  that  the  Mr.  Oreene 
here  alluded  to  was  the  owner  of  the  premises 
In  front  of  which  the  horse  was  found,  and 
from  whom  Tyree  ascertained  that  it  belong- 
ed to  Dr.  Harrison.  The  letter,  it  will  be  re- 
called, states  that  "he  lied  by  saying  that 
people  complained  of  It,  and  when  I  question- 
ed him  as  to  the  complaints,  he  confessed  to 
an  untruth."  This  charge  is  based  upon  the 
Interview  in  the  street  tn  the  afternoon,  to 
which  we  have  Just  alluded,  and  in  which 
Tyree  states  that  he  refrained  from  informing 
Dr.  Harrison  of  what  had  occurred,  because, 
as  he  says,  "I  did  not  want  him  to  go  back 
to  see  Mr.  Oreene;"  in  other  words,  Tyree  did 
not  wish  to  bring  about  a  difficulty  between 
these  two  gentlemen. 

We  have  not  attempted  to  state  In  detail 
the  evidence  in  the  case.  Enough  has  been 
said  to  show  that  there  Is  not  only  a  strong 
conflict  of  evidence,  but  that  the  principal  wit- 
nesses are  almost  wholly  contradictory  of  each 
other.  If  Tyree's  version  of  the  occurrences 
which  he  narrates  Is  to  be  accepted,  his  con- 
duct was  beyond  reproach,  and  furnished  no 
cause  for  any  complaint  whatever.  If,  on  the 
other  hand.  Dr.  Harrison's  version  be  true,  he 
would  naturally  have  been  justly  Irritated,  and 
it  might  be  said  that  the  occasion  would  have 
excused  him. 

It  is  for  the  jury  to  pass  upon  the  credi- 
bility of  witnesses  and  upon  the  weight  of 
evidence.  When  their  verdict  is  rendered, 
courts  have,  it  is  true,  a  restricted  power  to 
review  their  findings  as  to  the  preponderance 
of  the  testimony;  but  the  credibility  of  wit- 
nesses Is  exclusively  for  the  Jury. 


In  this  case,  as  we  have  seen,  fbe  jury  ren- 
dered a  verdict  with  which  the  judge  of  the 
trial  court  was  not  satisfied,  and  it  was  set 
aside.  Such  a  case  does  not  stand  upon  a  de- 
murrer to  evidence.  As  was  said  by  this 
court  in  Chapman  v.  Investment  Co.,  96  Va. 
177,  31  8.  E.  74:  "If  the  trial  judge  is  dis- 
satlsfled  with  the  verdict,  and  grants  a  new 
trial,  some  latitude  must  be  oiiowed  to  his 
discretion;"  but  in  such  a  case  the  verdict  of 
the  Jury  "is  entitled  to  great  respect,  and 
should  not  be  disturbed,  even  by  the  trial 
court,  unless  plainly  against  the  evidence" 
(Marshall's  Adm'r  v.  RaUroad  Co.,  99  Va.  SM, 
S4  S.  E.  455);  and  in  that  case  there  being  a 
strong  conflict  In  the  testimony,  the  judgment 
of  the  trial  court,  which  had  set  aside  tbe  ver- 
dict, was  reversed. 

It  Is  true  that  in  Strode  v.  Clement,  supra, 
the  court  reversed  the  judgment  which  award- 
ed damages,  because  it  was  held  that  the  com- 
munication complained  of  was  privileged,  and 
that  the  presumption  that  the  defendant  acted 
in  good  faith  and  without  malice  was  not  re- 
butted by  the  evidence,  although  the  jury  bad 
found  a  verdict  for  the  plaintiff;  but  tbat 
case  Is  to  be  distinguished  from  the  one  under 
consideration  in  this  decisive  particular:  In 
it  only  ode  witness  was  examined,  and  from 
his  evidence  the  facts  of  the  case  appeared, 
"thus  affording  the  appellate  court  the  same 
opportunity  to  draw  their  conclusion  as  the 
trial  court  and  the  Jury  possessed";  while 
here  the  evidence  is  conflicting,  the  witnesses 
are  contradictory  of  each  other  in  every  im- 
portant particular,  and  Jnst  such  a  case  is 
presented  as  is  peculiarly  within  the  province 
of  a  jury. 

We  are  of  opinion  that  the  judgment  of  the 
circuit  court  should  be  reversed,  and  judgment 
rendered  for  plaintiff  in  error  vpoa  the  ver- 
dict of  the  Jury. 


BOWERS  V.  BRISTOL  GAS  &  ELEOTRIO 
CO.  ' 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1902.) 

NBaUGBNCB— BURDEN  OF  PROOF— DEHt7R> 

RER   TO   EVIDENCB. 

1.  In  au  action  to  recover  for  the  death  of  a 
lineman  in  the  employ  of  defendant  company, 
the  burden  rests  on  plaintiff  to  prove  that  de- 
fendant was  negligent,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injury. 

2.  On  a  demurrer  to  evidence,  demurrant  is 
entitled  to  the  benefit  of  all  of  bis  unimpeached 
evidence  not  in  conflict  with  that  of  his  ad- 
versary, and  ot  all  iDferences  that  necessarily 
follow  therefrom. 

Error  to  corporation  court  of  BristoL 
Action  by  M.   J.   Bowers,  administratrix, 

against  the  Bristol  Gas  &  Electric  Company. 

Judgment  for  defendant,  and  plaintiff  brings 

error.    Affirmed. 

Bailey  &  Byars,  W.  S.  Hamilton,  and  J.  H. 
Winston,  for  plaintiff  In  error.  John  W.  Prlce^ 
for  defendant  in  error. 
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WHITTLE,  J.  This  action  was  brought  In 
the  corporation  court  for  the  city  of  Bristol  to 
recover  damages  for  the  death  of  W.  T.  Bow- 
ers, the  husband  and  Intestate  of  plaintiff  In 
error,  alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant  company. 

The  case  made  by  the  declaration  Is  that 
deceased  at  the  time  of  the  accident,  in  Sep- 
tember, 1900,  was  employed  by  the  defendant 
comimny  (a  corporation  owning  and  operating 
electric  lights  and  lines  In  Bristol,  Va.,  and 
Bristol,  Tenn.)  to  trim  with  carbons  the  elec- 
tric lights  along  its  lines,  and  to  replace  and 
adjust  carbons  and  keep  the  lights  In  proper 
condition.  That  at  Anderson  Park,  Bristol, 
Tenn.,  Bowers,  while  attempting  to  reach  a 
point  on  a  pole  supporting  a  lamp,  to  adjust 
and  arrange  the  carbon  In  the  lamp,  "came  In 
contact  with  electricity  leaking  or  escaping 
from  the  lamp,  fixture,  frame,  and  appliances, 
and  wire  supplying  the  lamp  with  electricity, 
by  reason  of  which  be  was  shocked  and 
thrown  from  the  pole,"  receiving  injuries 
which  caused  bis  death. 

That  the  defects  complained  of  were  known 
to  the  company,  but  were  unknown  to  Bowers. 

The  company  pleaded  "Not  guilty,"  and, 
after  the  testimony  was  closed,  demurred  to 
the  evidence.  Thereupon  the  jury  returned  a 
verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  demurrer  to  evidence,  and 
assessed  her  damages  at  $3,500.  The  court 
sustained  the  demurrer  and  rendered  Judg- 
ment for  the  defendant,  and  the  case  is  here 
up  in  writ  of  error  to  that  Judgment. 

The  accident  occurred  and  Bowers  died  In 
Tennessee. 

It  appears  that  he,  in  company  with  his 
wife  and  children,  was  on  his  way  to  church 
on  Sunday  night,  when  he  discovered  that  the 
arc  light  In  question  was  not  burning.  Leav- 
ing his  family  at  a  street  corner  near  by,  he 
went  to  the  park  to  start  the  light.  He  was 
soon  afterward  found  lying  on  the  ground  at 
the  foot  of  the  pole  in  an  injured  condition, 
and  stated  that  he  bad  received  a  shock  which 
caused  liim  to  fall.  He  was  carried  to  his 
borne,  and  only  survived  some  two  hours.  It  is 
matter  of  conjecture  as  to  Just  how  the  shock 
was  ocnaRloned.  The  evidence  disclosed  the 
fact  that  the  Insulation  on  one  of  the  wires 
carrying  the  current  of  electricity  to  the  lamp 
was  worn  off  where  it  entered  the  left  hood 
pole;  and  the  forefinger  and  second  finger  on 
the  light  hand  of  deceased  were  badly  burn- 
ed,—the  second  finger  on  the  inside,  next  to 
the  forefinger. 

In  the  argument  much  stress  was  laid  on 
the  fact  that  the  pole  was  in  a  leaning  posi- 
tion, bnt  that  circumstance  was  not  made  a 
ground  of  complaint  in  the  declaration,  nor 
was  it  proved  to  what  extent,  if  any,  it  con- 
tribnted  to  the  accident.  The  burden  rested 
upon  the  plaintiff  to  prove  by  aflirmative  evi- 
dence that  the  company  was  negligent,  and 
that  Its  negligence  was  the  proximate  cause  of 
the  injury  complained  of.  Railway  Co.  v. 
Sparrow's  Adm'r,  98  Va.  640,  37  S.  B.  802; 


Balhroad  Co.  v.  Cromer's  Adm'r,  99  Va.  763,  40 
8.  E.  64. 

Conceding  that  it  may  have  been  negligent 
In  falling  to  properly  Insulate  its  wire,  it  nev- 
ertheleBs  plainly  appears  that  that  omission 
could  not  have  been  the  primary  cause  of  the 
accident  The  evidence  shows  that  contact 
with  the  wire  at  the  hood  pole,  where  the  in- 
sulation was  worn  off,  would  not  of  Itself  have 
produced  shock,  but  in  order  to  bring  about 
that  result  there  must  also  have  been  con- 
nection with  the  carbon  of  the  lamp,  thereby 
shunting  the  electrical  current  from  Its  true 
course  and  causing  It  to  make  a  short  circuit 
through  the  body  of  deceased. 

It  is  not  pretended  that  the  insulation  was 
defective,  except  at  the  one  pobit.  It  most 
follow,  therefore,  that  the  other  point  of  con- 
tact, necessary  to  form  a  circuit,  was  the  car- 
bon of  the  lamp. 

When  the  carbon  electrodes  are  In  contact 
the  current  is  continuous,  and  in  order  to  pro- 
duce light  they  must  be  slightly  separated. 
The  theory  of  the  arc  light  Is  that,  by  sepa- 
rating the  carbon  electrodes,  some  of  the  car- 
bon, or  the  volatile  constituents  not  expelled 
by  previous  baking,  become  volatilized,  and 
the  Interrupted  electrical  current  passes  from 
the  one  to  the  other  in  the  form  of  a  curved 
flame  or  arc.  Intense  heat  is  generated  by  the 
current  encountering  an  opposing  electromo- 
tive force  at  the  arc,  and  energy  Is  transform- 
ed into  beat.  At  the  same  time  a  brilliant 
light  Is  emitted  by  the  whlte^ot  carbon  elec- 
trodes. 

It  appears  that  the  customary,  proper,  and 
safe  way  to  adjust  the  carbons  is  to  separate 
them  with  a  dry  stick,— a  nonconductor,— a  us- 
age well  known  to  the  deceased,  who  had  been 
engaged  in  that  business  for  nine  years. 

So  that  the  necessary  Inference  from  con- 
ceded facts  is  that  the  cause  of  accident  was 
the  failure  of  Bowers  to  take  this  obvious  pre- 
caution for  his  own  safety,  coupled  with  the 
defective  insulation  of  the  wire  at  the  hood 
pole. 

In  that  aspect  of  the  case.  It  appears  that 
the  contributory  negligence  of  deceased  was 
the  proximate  cause  of  the  injiuy;  and  in 
such  case,  upon  familiar  and  well-settled  prin- 
ciples, there  can  be  no  recovery. 

But  there  Is  another  view  of  the  case  equal- 
ly fatal  to  plalntUTs  pretensions.  The  evi- 
dence showed  that  deceased,  in  addition  to 
trimming  lamps  and  doing  Inside  wiring,  was 
line  Inspector,  and  thereby  charged  with  the 
duty  of  keeping  the  company  apprised  of  the 
condition  of  the  wires,  poles,  and  lamps.  It 
was  through  him  alone  that  the  company 
could  have  known  of  the  defective  insulation 
of  the  wire  In  question.  It  Is  insisted  that 
there  was  a  conflict  of  evidence  on  that  point, 
and,  under  the  rules  applicable  to 'demurrers 
to  evidence,  the  doubt  must  be  resolved  in  fa- 
vor of  the  demurree.  A  careful  consideration 
of  the  testimony  shows  that  there  was  no  such 
conflict.  Mrs.  Bnwers,  Mrs.  Sullivan,  and  the 
witness  Smith,  in  answer  to  a  general  ques- 
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tlon  as  to  what  were  deceased's  duties,  replied 
that  he  trimmed  lamps  aud  did  inside  wiring. 
But  it  is  apparent  that  they  did  not  undertake 
to  give  a  comprehensive  statement  of  all  his 
duties.  For,  In  answer  to  another  question, 
Mrs.  Bowers  conceded  that  it  was  his  duty.  In 
addition  to  what  had  been  enumerated,  to  per- 
form the  service  In  which  he  was  engaged 
when  the  accident  that  caused  his  death  be- 
fell him;  and  Smith  admitted  that  he  did  not 
know  what  his  duties  were. 

On  the  other  band,  Oannon,  the  general 
manager  of  the  company,  testified  that,  at  the 
time  of  the  accident.  Bowers  was  employed  in 
the  capacity  of  lineman,  lamp  trimmer,  and 
line  inspector;  that  he  had  been  engaged  In 
the  two  former  capacities,  as  witnesses  for  the 
plaintiff  declared,  but  left  the  service  of  the 
company,  and,  after  an  absence  of  about  two 
months,  in  the  latter  part  of  August  or  the 
first  of  September,  returned,  and  was  employ- 
«d  by  him  as  lamp  trimtner,  lineman,  and  In- 
spector; that  by  the  former  cofltract  he  was 
paid  720  per  month  for  trimming  lamps,  and 
10  cents  an  hour  for  extra  work  and  repair- 
ing, while  under  the  latter  he  received  a  fixed 
salary  of  $40  per  month.  The  bushiess  of  a 
lamp  trimmer  is  to  replace  burned  carbons, 
and  this  is  done  In  the  daytime,  when  the 
-current  Is  off,  and  when,  of  course,  there  is  no 
danger.  As  line  inspector,  deceased  had  en- 
tire charge  of  the  line,  and  it  was  Ms  duty 
to  Inspect  the  line,  and.  If  out  of  order,  to  re- 
pah:  it,  if  he  could;  otherwise  to  report  the 
•defect  to  the  company. 

The  company  had  no  way  to  Inspect  its  lines 
and  lamps,  and  no  means  of  ascertaining  their 
-condition,  except  through  Its  agent,  and  no 
report  was  made  of  this  defect. 

Ferguson  testified  that  Bowers  repeatedly 
told  him  that  it  was  his  duty  to  trim  the 
lamps  and  inspect  the  line.  And  Wiley,  who 
succeeded  blm,  said  that  that  was  his  busi- 
ness. 

No  attempt  was  made  by  the  plaintiff  to 
-contradict  the  statements  of  the  company's 
witnesses  as  to  the  duties  of  Bowers  -under  the 
second  contract  Under  these  circumstances, 
it  would  be,  indeed,  an  unreasonable  and  nar- 
row view  of  the  subject  to  hold  that  the  gen- 
eral statements  of  plaintiff's  witnesses  as  to 
the  duties  of  deceased  were  In  conflict  with 
those  of  the  comitany,  who  gave  in  detail  the 
precise  stipulations  of  the  second  contract. 
Especially  Is  that  true  In  the  light  of  the  evi- 
-dence  on  both  sides  that  by  the  original  con- 
tract the  duties  of  deceased  were  those  of 
lamp  trimmer  and  inner  .lineman,  and  the  ad- 
-ditional  duty  to  Inspect  was  Imposed  by  the 
-second  contract,  when  his  wages  were  increas- 
ed in  consequence  from  ?20  per  month,  and 
10  cents  per  hour  for  extra  work,  to  ?40  per 
month. 

The  witnesses  of  the  company  did  not  deny 
the  correctness  of  plaintifiC's  version  of  the 
terms  of  the  first  contract,  but  afilrmed  that 
there  was  a  second  contract  by  which  those 
duties  were   increased.     The  plalntitC  heard 


their  testimony,  and  did  not  contradict  It. 
The  testimony  on  behalf  of  the  company  was 
In  the  nature  of  a  confession  and  avoidance, 
and  the  matter  of  avoidance  was  not  contro- 
verted. A  conflict  of  evidence  cannot  be  rea- 
sonably and  fabrly  predicated  of  such  condi- 
tions. 

In  many  of  the  states  of  the  Union—possi- 
bly in  aU  except  Virginia  and  West  Virginia— 
the  demurrant  waives  all  his  evidence.  But 
the  rule  Is  otherwise  In  this  Jurisdiction,  and, 
as  is  well  understood,  the  demurrant  Is  enti- 
tled to  the  benefit  of  all  his  unlmpeached  evi- 
dence not  in  conflict  -with  his  adversary's,  and 
to  all  inferences  that  necessarily  flow  there- 
from. 

The  fact  that  deceased  was  line  inspector 
ha-ving  been  established,  it  follows  that  any 
Injury  arising  from  defective  insulation  of 
wires  which  It  was  his  duty  to  Inspect  was  a 
risk  Incident  to  the  employment  which  be  as- 
sumed, and  cannot  be  made  the  ground  of  an 
action  for  damages. 

Still  another  question  was  raised  and  dis- 
cussed,—one  of  more  than  ordinary  interest. 

As  remarked,  the  declaration  averred  and 
tbe  evidence  showed  that  the  alleged  cause  of 
action  arose  in  the  state  of  Tennessee.  At 
common  law  the  maxim,  "Actio  personalis 
morltur  cum  persona,"  prevails,  and  It  is  in- 
sisted that  it  was  Incumbent  upon  the  plaindfl 
to  allege  and  prove  her  right  to  maintain  this 
action  under  some  statute  of  Tennessee. 

That  this  court  will  take  Judicial  notice  of 
the  fact  that  the  territory  of  which  Tennessee 
is  composed  constituted  a  part  of  the  original 
English  colonies  of  America,  and.  In  the  ab- 
sence of  evidence  to  the  contrary,  wlU  pre- 
sume that  the  common  law  obtains  there. 
Nelson  V.  Railroad  Co.,  88  Va.  976,  14  S.  E. 
838,  15  L.  R.  A.  583;  Stewart  v.  Conrad's 
Adm'r  (Va.)  40  S.  E.  624. 

Inasmuch,  however,  as  the  views  already 
taken  of  the  case  are  conclusive  of  it,  a  deci- 
sion of  tliat  question  Is  unnecessary. 

The  Judgment  of  the  trial  court  in  sustain- 
ing the  demurrer  to  the  evidence  was  plainly 
right,  and  must  be  afilrmed. 


DICKENSON  et  al.  v.  GRAY. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
•    12,  1902.) 

DOWKR— ACTION    TO    RECOVER— ELECTION    BT 
ALIBNEB— DEFAULT  IN  PAYMENTS. 

1.  Where,  in  a  suit  by  a  widow  to  recover  her 
dower,  the  alienee  has  elected,  under  Code,  { 
2278,  to  pay  her  Interest  on  one-third  of  the 
value  of  the  land,  and  a  decree  to  that  effect 
is  rendered,  her  right  to  dower  in  kind,  like  a 
vendor's  lieu  or  lien  for  owelty  of  partition,  is 
not  merged  In  the  decree,  and  she  is  entitled  to 
have  her  dower  assigned  on  the  failure  of  the 
alienee  to  pay  the  interest. 

2.  If  a  second  election  to  pay  interest  on  one- 
third  of  the  value  of  the  land,  instead  of  dower, 
as  allowed  by  Code,  §  2278,  is  permissible  to  an 
alienee  who  has  once  elected  to  pay  interest  on 
such  third,  aud  has  failed  to  do  so,  it  should  b« 
only  upon  tbe  terms  that  he  pay  all  interest  re- 
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mainintr  unpaid  at  the  time  of  the  institution 
of  the  suit  in  which  the  second  election  is  made, 
u  -nell  as  the  actual  interest  thereafter. 

3. 1'nder  Code,  i  2278,  allowing  a  widow  pay- 
ment of  interest  on  one-third  of  the  value  of 
the  land,  against  an  alienee  electing  so  to  do, 
the  interest  runs  only  from  the  institution  of 
the  suit. 

Appeal  from  circuit  court,  Russell  county. 

Bill  by  Mrs.  Gray  against  one  Dickenson 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Alflrmed. 

Wm.  E.  Bums  and  W.  W.  Bird,  for  appel- 
lantB.    E.  S.  I>1nney,  for  appellee. 

BUCHANAN,  J.  About  the  year  1858  Har- 
rey  Gray,  the  husband  of  the  appellee,  aliened 
a  tract  of  land  by  a  conveyance  in  wbicta  she 
did  not  unite.  After  her  husband's  death.  In 
the  year  1872,  she  filed  her  bill  against  the 
alienee  of  her  husband  to  have  dower  assigned 
her,  or,  if  the  alienee  preferred  it,  to  allow 
blm,  as  provided  by  section  2278  of  the  Code, 
to  retain  the  whole  land  upon  the  terms  of  bis 
paying  her  annually  for  her  life  legal  interest 
OD  one-third  of  the  value  of  the  land  at  the 
time  of  her  husband's  death.  The  alienee 
electing  to  pay  such  Interest  In  lieu  of  having 
dower  In  kind  assigned,  the  court  so  decreed, 
and  the  cause  was  stricken  from  the  docket. 
During  tlie  lifetime  of  the  alienee,  and  for 
some  years  afterwards,  the  annual  Interest  de- 
creed was  paid;  but,  not  having  been  paid  for 
the  years  1806  and  1897,  executions  were  issu- 
ed therefor,  and  returned  "No  property 
found."  The  appellee  thereupon  Instituted  her 
•nit  in  Chancery  to  subject  the  tract  of  land 
ta  the  hands  of  the  heirs  of  the  alienee  to  the 
payment  of  the  interest  then  due  and  in  ar- 
rears, and  which  was  alleged  to  be  a  lien  upon 
the  land.  The  defendants  made  defense,  and 
It  appearing  upon  a  hearing  of  the  cause  that 
the  decree  for  interest  upon  which  the  bill 
was  based  bad  not  been  revived  against  the 
personal  representatives  of  the  alienee,  and 
that  more  tluin  five  years  had  elapsed  since 
their  qualification  and  before  the  Institution 
4rf  the  snlt,  the  court  sustained  the  plea  qf  the 
statute  of  limitations,  under  section  S577  of 
the  Code,  and  dismissed  her  bill. 

The  appellee  then  filed  her  bill  against  the 
heirs  at  law  of  the  alienee  to  have  dower  in 
kind  assigned  her  in  the  land,  but  did  not 
mention  the  former  proceedings  liad  in  ref- 
erence to  her  dower,  as  hereinbefore  described. 

The  defendants  in  their  answer  to  that  bill 
set  up  the  proceedings  In  the  former  stilts, 
and  relied  upon  tliem  as  a  complete  bar  to  the 
appellee's  right  of  recovery,  but  asked,  in  the 
event  the  court  was  of  opinion  that  her  right 
to  dower  was  not  barred  by  the  decrees  in 
those  cases,  that  they  might  retain  the  land, 
and  tilie  appellee  be  required  to  take  in  lieu  of 
dower  in  kind  the  interest  on  one-third  of  the 
value  of  the  land  as  it  was  at  her  husband's 
deatb,  as  provided  by  section  2278  of  the  Code. 

Upon  a  hearing  of  the  cause  the  court  held 
that  the  decrees  In  the  former  suits  did  not 
bar  the  appellee's  right  to  recover,  and  de- 


creed that  unless  the  defendants,  within  a  time 
named,  should  elect  to  itay  her  the  annual  in- 
terest as  fl.ted  by  the  decrees  in  the  first  dow- 
er suit,  including  the  Interest  then  in  arrears, 
dower  In  kind  should  be  assigned  her,  and 
damages  be  decreed  her  for  its  detcnti  >n  from 
the  institution  of  the  suit.  The  appellants  fail- 
ing or  declining  to  make  such  election  within 
the  time  fixed,  the  court  appointed  commis- 
sioners to  assign  doww  In  kind,  and  rendered 
a  decree  for  damages  for  its  detention.  From 
those  decrees  this  appeal  was  granted. 

The  first  question  to  be  considered  is  wheth- 
er, as  appdlants  contend,  the  plea  of  former 
adjudication  relied  on  in  thebr  answer  is  a  bar 
to  the  appellee's  recovery  of  either  dower  in 
kind,  or  of  annual  interest  in  lieu  thereof. 

Section'  2278  of  the  Code  was  enacted  for 
tiie  benefit  of  the  alienee  of  lands  in  which  the 
alienor's  widow  is  entitled  to  dower,  and  peiv 
mits  him  to  retain  possession  of  the  whole  land 
"on  the  terms  of  his  paying  to  the  widow  dur- 
ing her  life  lawful  interest  from  the  commence- 
ment of  her  suit  on  one-third  of  the  value,  at 
the  husband's  death,  of  the  estate  so  aliened, 
deducting  the  value  of  such  permanent  im- 
provements then  existing  as  may  have  been 
made  [after  the  alienation]  by  the  alienee  or 
his  assigns."  This  right  Is  independent  of  the 
widow's  wishes  in  the  matter,  and  depends 
solely  upon  the  election  of  the  alienee,  or 
those  who  claim  tmder  him,  to  take  advan- 
tage of  and  comply  with  the  provisions  of  the 
statute.  To  entitle  him  to  continue  in  the  pos- 
session of  the  widow's  Interest  In  the  laud,  he 
must  not  only  elect  to  pay  the  annual  interest 
on  Its  value,  but  he  must  actually  pay  it  The 
pa.vment  of  the  Interest  Is  the  condition  and 
the  consideration  upon  which  his  right  to  the 
continued  possession  of  her  Interest  in  the  land 
depends.  The  fact  that  the  decrees  in  the  suit 
for  dower  show  the  alienee's  election  to  pay 
Interest,  and  determine  the  amount  and  time 
of  Its  payment,  does  not  bar  the  widow  of  her 
right  to  dower  in  kind  if  the  alienee  falls  or 
refuses  to  comply  with  the  terms  upon  which 
he  is  permitted  to  defeat  such  recovery.  Her 
right  to  dower  in  kind  is  not  absolutely  mer- 
ged in  such  decree,  and  she  is  not  compelled  to 
look  alone  to  the  remedies  which  she  may 
have  by  execution  or  bill  upon  it  to  subject 
the  alienee's  personal  and  real  property  to  the 
payment  of  the  interest  decreed  her.  If  she 
were,  she  migtit  be  deprived  of  her  dower 
rights  without  the  payment  of  any  considera- 
tion, for  at  the  time  of  the  rendition  of  such 
decree  there  might  be  Judgments  and  execu- 
tions agaln.st  the  alienee  for  amounts  more 
than  sutftclent  to  exhaust  both  his  real  and 
personal  estate.  It  was  not,  we  apprehend,  the 
intention  of  the  lawmaking  power,  in  the  en- 
actment of  section  2278  of  the  Code,  to  de- 
prive the  widow  of  her  right  to  dower  In 
kind  by  merely  giving  her  a  personal  decree 
against  the  alienee  for  annual  Interest  on  its 
value.  It  is  the  payment  of  the  annual  Inter- 
est, which  interest  is,  in  a  sense,  the  purchase 
price  of  her  property,  and  not  merely  a  per- 
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sonal  decree  against  the  alienee,  which  ban 
her  right  to  have  dower  In  kind  assigned.  It 
is  well  settled  that  a  vendor's  lien  and  a  lien 
for  owelty  of  partition,  which  partakes  of  the 
nature  of  a  vendor's  lien,  each  constitutes  a 
prior  tncumbrance  npon  the  land  on  which  It 
is  charged,  and  follows  the  land  into  whoseso- 
ever hands  it  may  come.  Sach  a  lien  is  not 
released  by  taking  the  personal  obligation  of 
another  or  other  security  for  its  payment 
Neither  is  It  merged  by  a  judgment  or  decree 
therefor,  but  subsists  until  it  is  clearly  shown 
to  have  been  waived,  released,  or  satisfied. 
Jameson  v.  Rixey,  94  Va.  342,  344,  26  S.  B. 
861,  64  Am.  St  Rep.  726,  and  cases  cited; 
Jordon  v.  Buena  Vista  Co.,  05  Va.  285,  288,  28 
S.  E.  321. 

If  a  vendor's  lien  or  a  lien  for  owelty  of 
partition  is  not  merged  In  a  Judgment  or  de- 
cree therefor,  and  such  lien  continues  until  it 
to  waived,  released,  or  satisfied,  even  though 
the  judgment  or  decree  for  It  be  barred  or 
annihilated,  clearly  it  would  seem  that  a  wid- 
ow's right  to  dower  In  kind  ought  not  to  be 
merged  In  a  decree  which  provides,  In  accord- 
ance with  the  statute,  that  her  husband's 
alienee  may  retain  possession  of  her  dower  in- 
terest npon  his  paying  her  annually  legal  in- 
terest on  the  value  of  her  dower,  when  he  and 
those  who  claim  under  him  have  failed  and 
refused  to  pay  such  interest  The  widow  ia 
entitled  to  dower  In  kind,  or  the  interest  pro- 
vided In  lien  thereof.  The  appellants  having 
failed  and  refused  to  comply  with  the  terms 
of  the  statute  and  the  decree  which  gave  them 
the  right  to  prevent  a  recovery  of  dower  in 
kind  by  the  appellee,  she  was  entitled  to  have 
dower  assigned  her,  and  the  court  did  not  err 
in  so  decreeing. 

Notwithstanding  the  failure  and  refusal  of 
the  appellants  to  pay  the  annual  interest  pro- 
vided for  in  the  first  suit  for  dower,  the  court 
in  this,  the  case  under  consideration,  permitted 
them  to  elect  to  retain  the  whole  land  npon 
the  payment  of  the  annual  interest  fixed  by 
the  decree  in  the  first  suit,  and  their  assuming 
to  pay  the  interest  then  due  and  in  arrears  un- 
der that  decree.  This  action  of  the  conrt.  In 
so  far  as  it  required  the  appellants  to  assume 
the  payment  of  Interest  which  had  accrued 
prior  to  the  institution  of  this  suit.  Is  assign- 
ed as  error. 

If  the  appellee  had  Instituted  no  proceedings 
for  the  assignment  of  her  dower  prior  to  this 
suit,  the  contention  of  the  appellants  would 
have  to  be  sustained,  for  under  the  statute  the 
widow  is  not  allowed,  as  against  the  alienee 
or  those  who  claim  under  him,  to  recover 
damages  prior  to  the  institution  of  her  suit 
Code,  a  2277,  2278.  But  that  is  not  this  case. 
The  appellee's  right  to  dower  had  been  settled 
In  the  first  suit.  The  alienee  had  availed  him- 
self of  the  provisions  of  section  2278,  and 
elected  to  retain  the  whole  land  upon  the  terms 
of  paying  the  annual  interest  on  its  estimated 
value.  In  failing  and  refusing  to  pay  such  in- 
terest as  It  accrued,  the  appellants  were  In 
fault    To  allow  them,  after  having  failed  and 


refused  for  years  to  pay  such  Interest,  to 
escape  its  payment  and  to  hold  and  use  the 
whole  land  without  any  compensation  to  the 
widow,  would  allow  them  to  take  advantage 
of  their  own  wrong,  and  ofTer  a  premium  for 
the  violation  of  an  agreement  or  election  of 
which  they  were  claiming  the  benefit  It  may 
well  be  doubted  whether,  in  a  case  like  this, 
an  alienee  of  land,  or  those  who  claim  under 
him,  has  the  right  a  second  time  to  prevent  a 
recovery  of  dower  in  kind  by  paying  annual 
taitcrest  on  Its  value.  The  statute  does  not 
seem  to  provide  but  for  one  dectlon,  and,  as 
it  is  in  derogation  of  the  widow's  rights,  the- 
statute  ought  to  be  construed  strictly;  at  least 
it  ought  not  to  be  BO  construed  as  to  deprive 
the  widow  of  both  dower  in  kind  and  Interest 
In  lieu  thereof.  If  a  second  election  be  per- 
missible at  all,  it  ought,  we  think,  as  the  cir- 
cuit court  decreed,  to  be  npon  the  terms  that 
the  alienee,  or  those  who  claim  under  him,  pay 
all  interest  remaining  unpaid  at  the  time  of 
the  institution  of  the  suit  in  which  the  second 
election  is  made,  as  well  as  tiie  annual  inter- 
est which  has  accrued  or  shall  accrue  after 
the  institution  of  the  suit 

But  as  the  appellants  filled  or  refused  to- 
make  an  election  upon  the  terms  prescribed 
by  the  decree  of  the  circuit  conrt,  the  remain- 
ing question,  raised  by  appellee's  assignment 
of  error  under  rule  8  of  the  conrt.  Is  the 
amount  of  damages  which  the  appellee  Is  enti- 
tled to  recover  for  the  detention  of  her  dower. 

As  the  appellee  in  her  bill  In  this  case- 
made  no  reference  to  her  first  suit  for  dower, 
or  to  her  suit  to  enforce  the  lien  of  the  decree- 
rendered  in  that  case,  and  did  not  rely  upon 
those  proceedhigs  for  any  purpose  in  her  plead- 
ings In  this  case,  her  rights  to  damages  must 
be  determined  as  if  those  proceedings  had  not 
been  bad.  This  being  so,  she  was  only  enti- 
tled to  damages  for  the  detention  of  her  dower 
from  the  institution  of  this  suit  in  accordance- 
wlth  the  terms  of  the  statute.  The  annual  ren- 
tal value  of  the  whole  land  during  that  poriod 
being  shown  to  have  been  $375,  the  circuit 
court  properly  held  that  the  appellee  was  enti- 
tled to  $125  (one-third  thereof)  annually  from 
the  institution  of  her  suit  until  dower  ataould 
be  assigned,  and  so  decreed. 

We  are  of  opinion  that  thet'e  is  no  error  in 
the  decrees  appealed  from,  and  that  they 
should  be  afQrmed. 


NEW  RIVER  MINERAL  CO.  v.  PAINTER. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
12,  1902.) 

APPEARANCE— WAIVER    OF   OBJECTIONS— DEO- 

I^RATION— AMENDMENT- WATER  RIGHTS 

—RELEASE  OF   DAMAQBS. 

1.  Where,  before  a  motion  to  quash  the  re- 
turn of  the  sheriff  upon  a  process,  defendant 
had  appeared  and  consented  to  the  continnauce 
of  the  case,  it  was  a  waiver  of  any  objection 
to  the  return. 

2.  'Where  the  declaration  was  for  damages 
resulting  from  the  ne!;ligent  doing  of  a  lawful 
act  si  amendment,  after  an  appearance  claim- 
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ing  that  the  damages  were  caused  by  the  com- 
mitting  of  the  same  act,  but  alleging  it  to  be 
unlawful,  was  not  a  setting  up  of  a  new  cause 
of  action,  or  a  bringing  into  the  case  of  a  sub- 
stantive cause  of  action  different  from  that 
originally  declared  upon. 

3.  Where,  in  an  action  for  injury  to  land, 
plaintiff  testified  that  a  sketch  made  by  him  of 
the  premises  was  substantially  correct  as  to 
the  location  of  plaintiff's  dwelling  house  and 
store,  and  the  street  laid  out  upou  it,  its  in- 
troduction could  not  have  harmed  defendant, 
especially  where  it  afterwards  introduced  a 
map  made  by  one  of  its  witnesses,  and  exam- 
ined him  npon  it 

4.  Evidence  is  admissible  to  identify  the  par- 
ticalar  property  mentioned  in  a  deed. 

5.  The  construction  of  a  deed  and  a  written 
agreement  is  for  the  court  and  not  for  the  jury. 

6.  Plaintiff  granted  to  defendant  a  perpetaal 
right  to  the  free  use  of  a  certain  spring  branch, 
running  through  plaintiff's  property,  for  the 
purpose  of  washing  iron  and  other  ores,  and 
released  defendant  from  all  damages  which 
might  be  sustained  by  such  use  of  the  water, 
whether  they  arose  from  the  pollution  of  the 
water,  or  from  its  overflowing  on  lands  of  the 
grantor,  or  from  any  other  use  of  the  water. 
Ity  a  later  agreement,  plaintiff  covenanted  with 
-defendant  that  it  could  lay  troughs  through 
Cfi-tain  lots  for  the  purpose  of  carrying  off  the 
water  and  refuse  material.  Eeld  not  to  give 
the  defendant  the  right  to  pump  water  from 
other  streams, — one  of  them  many  times  as 
large  as  the  water  right  giveu, — and  to  turn 
those  added  waters  from  the  channel  of,  or  over 
the  laud  adjacent  to,  the  stream,  the  use  of 
which  was  granted,  without  any  liability  to  the 
plaintiff  because  of  the  release  of  all  claim  of 
damages  in  the  deed. 

Error  to  hnstings  court  of  Radford. 

Action  by  William  M.  Painter  against  the 
New  RiTer  Mineral  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Blair  tc  Blair  and  M.  M.  Caldwell,  for 
plaintiff  In  error.  J.  0.  Wysor  and  Longley  & 
Jordan,  for  defendant  in  error. 


BUCHANAN,  J.  William  M.  Painter  Instl- 
tDted  his  action  of  trespass  on  the  case  to  re- 
cover damages  for  injuries  to  bis  property  re- 
sulting from  an  overflow  of  water,  sediment, 
and  mud  thrown  upon  his  premises  by  the 
New  River  Mineral  Company. 

1.  The  refusal  of  the  court  to  quash  the  re- 
turn of  the  sheriff  upon  the  process  Issued 
upon  the  amended  declaration  is  the  first  er- 
ror assigned.  Before  the  defendant  made  its 
motion  to  quash,  it  had  appeared  and  consent- 
ed to  a  continuance  of  the  case.  Objections 
which  do  not  go  to  the  substance  of  an  ac- 
tion are  treated  as  waived  if  not  made  when 
the  occasion  for  them  arises.  It  is  a  well- 
established  rule  of  practice  that  by  appearing 
to  the  action  the  defendant  waives  all  de- 
fects in  the  process  and  in  the  service  thereof. 
The  decisions  go  further,  and  imply  such  a 
waiver  from  the  defendant's  taking  or  con- 
senting to  a  continuance  as  fully  as  they  do 
from  his  pleading  to  the  action.  The  object 
of  the  writ  is  to  apprise  the  defendant  of  the 
nature  of  the  proceeding  against  him.  His 
taking  or  agreeing  to  a  continuance  Is  evl- 

1 4.  Sm  BvldenMk  VOL  M,  Cant  Dig.  t  2U& 


dence  of  his  having  made  himself  a  party  to 
the  record,  and  of  his  having  recognized  the 
case  as  In  court  It  Is  too  late  for  him  after- 
wards to  say  that  he  has  not  been  regularly 
brought  into  court  Harvey  v.  Skip  with,  16 
Grat  410,  414;  6  Rob.  Prac.  101,  103. 

2.  The  defendant  moved  the  court  to  strike 
out  the  amended  declaration  upon  the  ground 
that  it  made  an  entirely  new  case  from  that 
stated  In  the  original  declaration,  in  this:  that 
It  charged  the  defendant  with  doing  an  un- 
lawful act,  whilst  the  original  declaration 
charged  It  with  doing  a  lawful  act  negligent- 
ly. Upou  the  court  overruimg  this  motion, 
the  defendant  demm-rcd  to  the  amended  dec- 
laration, and  each  count  thereof,  upon  the 
same  ground,  which  was  also  overruled.  The 
action  of  the  court  both  In  overruling  the  mo- 
tion to  strike  out  and  in  refusing  to  sustain 
the  demurrer  is  assigned  as  error. 

If  it  were  conceded  that  the  case  made  by 
the  original  declaration  was  for  damages  re- 
sulting from  the  negligent  doing  of  a  lawful 
act,  and  that  made  by  the  amendment  or 
amended  declaration  was  for  damages  caused 
by  the  doing  of  the  same  act  which  was  al- 
leged to  be  unlawful,  the  rulings  of  the  court 
both  upon  the  motion  to  strike  out  and  upon 
the  demorrw  were  correct 

Counsel  have  not  cited,  nor  have  we  In  our 
Investigation  found,  any  decision  of  this  court 
which  Indicates  what  amendments  of  the  dec- 
laration the  court  may  allow  after  appear- 
ance; but  there  are  many  decisions  upon  the 
question  in  other  Jurisdictions.  The  rule  gen- 
erally prevailing  seems  to  be  that  such 
amendments  will  be  permitted  as  have  for 
their  object  the  trial  and  determination  of 
the  subject-matter  of  the  controversy  upon 
which  the  action  was  originally  based,  but 
amendments  will  not  be  allowed  which  bring 
into  the  case  a  new  and  substantive  cause  of 
action,  different  from  that  declared  on,  and 
different  from  that  which  the  plaintiff  in- 
tended to  assert  when  he  Instituted  his  ac- 
tion. If  the  plaintiff  in  the  amended  declara- 
tion is  attempting  to  assert  rights  and  to  en- 
force claims  arising  out  of  the  same  transac- 
tion, act,  agreement,  or  obligation,  however 
great  may  be  the  difference  m  the  form  of 
liability  as  contained  In  the  amended  from 
that  stated  In  the  original  declaration,  it  will 
not  be  regarded  as  for  a  new  cause  of  action. 
In  such  cases  the  original  and  amended  dec- 
larations, and  the  count  or  counts  in  each,  are 
regarded  as  variations  In  the  form  of  liability 
to  meet  the  possible  scope  and  varying  phases 
of  the  testimony,  which  Is  one  of  the  very  ob- 
jects and  purposes  of  adding  several  counts 
and  of  making  amendments  to  a  declaration. 
Snyder  v.  Harper,  24  W.  Va.  206,  211;  Smith 
▼.  Palmer,  6  Cush.  513,  519;  Yost  v.  Ely,  23 
Pa.  327.  331. 

The  Injuries  complained  of  In  the  original 
and  in  the  amended  declaration  in  this  caso 
were  the  same.  The  form  of  action  wns  not 
changed.     The  amendment  only  varied  the 
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mode  of  demanding  the  same  thing;  that  Is, 
damages  done  the  same  property  by  the  same 
causes. 

3.  The  plalntltr  was  permitted,  over  the  de- 
fendant's objection,  to  Introduce  In  evidence 
a  peucll  sketch  or  map  of  the  Injured  prem- 
ises, made  by  one  of  its  witnesses  who  was 
not  an  engineer  or  surveyor,  and  examined 
him  upon  It  This  Is  assigned  as  error.  The 
witness  testified  that  the  Sketch  was  substan- 
tially correct  as  to  the  location  of  the  plain- 
tiff's dwelling  house  and  store,  and  the 
streams  of  water  and  street  laid  down  upon 
it.  The  drawing,  no  doubt,  enabled  the  Jury 
better  to  understand  the  location  of  the  dam- 
aged premises  and  the  evidence  of  the  wit- 
ness. We  are  unable  to  see  how  Its  Introduc- 
tion, and  the  witness'  examinatioa  upon  it, 
could  have  Injured  the  defendant,  especially 
as  It  afterwards  Introduced  a  map  of  the 
premises  by  one  of  Its  witnesses,  and  exam- 
ined him  upon  it. 

4.  There  was  no  valid  objection  to  the  evi- 
dence of  the  plaintiff  offered  for  the  purpose 
of  Identifying  the  spring  branch  mentioned 
In  the  deed  of  November  8,  1884,  made  by 
the  plaintiff  and  others  to  the  defendant. 
There  was  some  controversy  as  to  the  Identi- 
ty of  the  branch.  E<vidence  aliunde  is  al- 
ways admissible  where  there  Is  a  question  as 
to  the  application  of  a  grant  to  Its  proper 
subject-matter.  It  Is  not  a  question  of  con- 
struction, but  of  location.  It  Is  a  question  of 
fact  to  be  determined  by  the  jury  by  the  aid 
of  extrinsic  evidence.  Reusens  v.  Lawson,  91 
Va.  226,  235,  21  S.  B.  347. 

5.  Another  error  asislgned  Is  the  court's 
action  In  giving  Instruction  numbered  1  asked 
for  by  the  plaintiff,  and  in  refusing  to  give  in- 
structions 3  and  4  asked  for  by  the  defend- 
ant, and  in  giving  in  lieu  thereof  the  Instruc- 
tions numbered  5  and  6  given  by  the  court 

The  objection  made  to  the  plaintiff's  in- 
struction numbered  1  Is  that  it  took  the  con- 
struction of  the  deed  and  agreement  under 
which  the  defendant  claimed  from  the  court, 
and  referred  their  Interpretation  to  the  Jury. 
If  this  had  been  the  only  Instruction  given, 
there  would  have  been  much  force  In  the  de- 
fendant's objection,  for  no  rule  Is  better  set- 
tied  than  that  the  construction  of  written 
contracts  Is  for  the  court,  and  not  for  the 
Jury.  But  Instructions  5  and  6  given  by  the 
court  In  lieu  of  Instructions  numbered  3  and 
4  offered  by  the  defendant  construed  the  said 
deed  and  agreement,  and  did  not.  In  fact, 
leave  their  construction  to  the  Jury,  as  the 
defendant  contends.  The  Jury  by  their  verdict 
show  that  they  accepted  and  followed  the 
court's  construction  of  the  deed  and  agree- 
ment so  that.  If  any  Injury  was  done  the  de- 
fendant In  the  construction  of  these  papers, 
It  did  not  result  from  giving  the  plaintiff's 
Instructl  n  numbered  1,  but  In  giving  the 
court's  instructions  numbered  6  and  6  in  lieu 
of  the  defendant's  Instructions  3  and  4.  Did 
the  court  properly  construe  the  deed  and 
agreement? 


By  the  deed  of  November  8,  1884.  the  plain- 
tiff and  others  granted  to  the  defendant  and 
Its  successors  the  perpetual  right  to  the  free 
and  unobstructed  use  of  the  waters  of  a 
certain  spring  branch  running  through  the 
plaintiffs  property,  for  the  purpose  of  wash- 
ing iron  and  other  ores,  and  of  operating  such 
machinery  as  the  defendant  had  already 
erected  or  might  thereafter  erect  on  the  spring 
branch,  and  agreed  and  covenanted  to  release 
the  defendant  for  all  damages  which  the 
grantors  or  those  claiming  under  them  had 
or  might  thereafter  sustain  by  reastn  of  the 
use  of  the  waters  of  said  branch  by  the  de- 
fendant and  Its  successora  for  washing  Iron 
and  other  ores,  and  In  operating  machinery 
necessary  for  their  manufacturing  purposes, 
whether  such  damages  arose  from  the  pollu- 
tion of  the  waters  of  the  stream,  or  from  its 
detention  or  overflowing  the  lands  of  the 
grantors,  or  from  the  deposit  of  mud  or  sedi- 
ment or  other  things  thereon  by  said  stream, 
or  "from  any  use  of  said  spring  branch"  by 
the  grantee  (defendant). 

By  the  agreement  of  June  25,  1891,  the 
plaintiff  and  others,  parties  of  the  first  part, 
agreed  and  covenanted  with  the  defendant 
and  the  Lobdell  Car  Wheel  Company  tb<tt 
they,  the  parties  of  the  second  part  should 
have  the  right  to  construct  and  lay  troughs 
through  certain  lots  for  the  purpose  of  carry- 
ing off  the  water,  tailings,  and  refuse  materi- 
al from  the  washers  then  erected  and  to  be 
thereafter  erected  by  the  parties  of  the  sec- 
ond part  on  the  waters  of  the  branch  men- 
tioned In  the  deed  of  November  8,  1884,  for  the 
purpose  of  washing  iron  and  other  ores.  In 
consideration  of  this  right  to  lay  troughs 
through  and  over  the  lands  of  the  plaintiff 
and  others,  parties  of  the  first  part  the  par- 
ties of  the  second  part  agreed  and  bound 
themselves  that  the  troughs  should  be  of  suf- 
ficient size  and  dimensions  to  carry  off  all 
the  water,  tailings,  and  other  waste  material 
from  the  washers,  and  that  the  troughs 
should  be  kept  open  and  unobstructed,  so  as 
not  to  overflow  and  damage  the  lands  of  the 
parties  of  the  first  part  any  more  than  they 
were  then  liable  to  be  overfiowed  and  dam- 
aged by  the  waters  of  the  spring  branch. 

At  the  time  this  agreement  was  entered  in- 
to, the  defendant  had  ascertained  that  the 
waters  of  the  said  spring  branch  were  not  suf- 
ficloit  to  wash  all  the  iron  ores  that  It  wished 
to  wash,  and  It  was  preparing,  or  perhaps 
had  already  commenced,  to  pump  water  from 
two  other  streams,  viz.,  New  River  and  Pow- 
der Mill  Branch,  to  its  washers  located  on  the 
said  spring  branch,  which  Increased  greaUy 
the  flow  of  water  from  Its  washers,  thus  ren- 
dering It  necessary  to  acquhre  the  right  from 
riparian  landowners  below  to  convey  water 
over  or  through  their  lands,  unless,  as  the 
defendant  claims,  it  had  this  right  as  to  the 
plaintiff,  at  least  under  the  deed  of  Novem- 
ber 8,  1884.  The  language  relied  on  In  that 
deed  as  giving  the  right  in  question  Is  that 
which  releases  the  defendant  from  all  dam- 
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ages  "from  any  use  of  said  spring  brancb"  by 
tbe  defendant.  If  tlie  language  quoted,  stand- 
ing alone,  be  susceptible  of  the  construction 
contended  for  by  tbe  defendant,  it  clearly  bas 
DO  such  meaning  wben  read,  as  it  must  be, 
la  connection  with  tbe  othrr  provisions  of  ttie 
dP(Kl.  The  object  of  the  deed,  as  shown  by 
its  granting  clause,  was  to  grant  to  the  de- 
fendant the  perpetual  right  to  the  free  and  un- 
ci struct  ed  use  of  the  waters  of  the  spring 
branch  for  the  purpose  of  washing  Iron  and 
otbpr  ores,  and  of  operating  such  machinery 
as  the  defendant  had  then  erected  or  might 
thereafter  erect  on  that  stream,  and  to  release 
tlie  defendant  from  all  damages  which  the 
p.-.intors  thereof  had  sustained  or  might 
tjrreafter  sustain  by  reason  of  the  use  of  tbe 
waters  of  tbe  branch  for  the  purposes  for 
which  they  were  granted.  This  is  tbe  clear 
meaning  of  tbe  deed  when  read  as  a  whole. 
If  It  had  been  the  Intention  of  the  parties  to 
tlie  deed  that  tbe  defendant  was  to  have  the 
rlglit  to  pump  water  from  other  streams  (one 
of  them  many  times  as  large  as  the  spring 
trancli)  to  its  washers,  and  that  those  addecl 
waters  should  find  their  outlet  through  the 
chaDDcl  of,  or  over  the  land  adjacent  to,  the 
brancb,  and  that  the  grantors  in  the  deed,  the 
owners  of  such  lands,  were  to  release  all 
claims  for  damages  which  might  result  to 
tbem  from  such  extraordinary  use  of  the 
stream,  language  better  suited  for  such  puf- 
pose  would  have  been  used  than  tbe  expres- 
sion relied  on.  Besides,  If  that  were  the  in- 
tention and  effect  of  the  deed,  tbe  agreement 
of  June  25,  1801,  was  wholly  unnecessary,  as 
to  tbe  plaintiff. 

We  are  of  opinion  that  the  court  properly 
construed  the  said  deed  and  agreement  In  Its 
Instructions  numbered  5  and  6,  and  that  the 
defendant  was  not  prejudiced  by  the  court's 
action  in  giving  and  refusing  instructions. 

6.  The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  refusing  to  set  aside 
the  verdict  of  the  Jury  because  the  damages 
found  were  excessive. 

The  evidence  tends  to  show  that  within  one 
year  prior  to  the  institution  of  the  plaintiffs 
action  the  quantity  of  ore  washed  was  in- 
creased -from  less  tiian  100  tons  in  the  dirt  to 
more  than  1,000  tons;  that  tlie  troughs  erect- 
ed under  tbe  agreement  of  June  25,  1891,  fail- 
ed to  accomplish  tbe  purposes  for  which  they 
were  built,  and  were  filled  with  mud,  over- 
flowed, and  flooded  the  low  ground  upon 
which  the  plaintiff's  store  was  standing,  and 
hi  which  he  was  conducting  a  mercantile  busi- 
ness, seriously  damaging  tbe  building,  which 
had  cost  $2,000  or  more,  covering  the  public 
road  in  front  of  it  with  thick  mud,  which  ren- 
dered the  approach  to  It  from  that  direction 
disagreeable  and  at  times  dlfiicult;  that  two 
or  more  springs  owned  and  controlled  by  the 
plaintiff  were  flooded,  and  the  waterworks  by 
which  the  plaintiff  supplied  his  dwelling 
house,  storehouse,  and  other  buildings  with 
water  were  greatly  damaged,  if  not  rendered 


useless,  during  much  of  that  year.  Five  or 
more  jvltnesscs  testified  as  to  the  damages 
suffered  by  the  plaintiff.  They  varied  In  their 
estimates.  The  lowest  placed  the  damages  at 
$2,500,  and  the  highest  at  $5,000  or  over.  The 
Jury  fixed  them  at  $1,700.  Tbe  trial  court  ap- 
proved the  verdict,  and  we  cannot  say  that 
it  Is  not  sustained  by  the  evidence. 

We  are  of  opinion  that  there  Is  no  error  In 
tbe  Judgment  complained  of,  and  that  it 
should  be  afllrmed. 


BANK  OF  RADFORD  v.  KIRBT. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,  1902.) 

USURY— PAYMENT-ACTION    TO    RBCOVBR. 

1.  Where  there  is  an  assignment  of  a  security, 
with  an  absolute  guaranty  of  its  payment  at  a 
discount  greater  than  the  legal  rate  of  interest, 
I  tbe  ti-ausaction  is  usurious. 
I       2.  Where  payments  have  been  made  upon  a 
I   usurious   debt,   and   the   borrower   applies  the 
I   payments  to  the  interest,  or  the  lender  makes 
I  the   application   with   the   assent   of   the    bor- 
:   rower,   the   appropriation   will  not   be   disturb- 
ed, unless  the  borrower  within  one  year  there- 
after, as  provided  by  Code,  {  2823,  brings  an 
action  to  recover  the  same. 

Appeal  from  circuit  court,  Pulaski  county. 

Suit  by  Elizabeth  KIrby  against  the  Bank 
of  Radford.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

D.  S.  Pollock,  for  appellant  L  H.  Larew, 
for  appellee. 


CARDWELL,  J.  The  facts  out  of  which 
this  appeal  arises  are  as  follows: 

On  the  Ist  day  of  January,  1805,  H.  8.  KIr- 
by made  an  assignment  by  deed  to  J.  D. 
Chumbley  and  J.  A.  Pratt,  trustees,  of  all 
bis  property,  both  real  and  personal,  to  se- 
cure his  various  creditors.  Among  the  assets 
conveyed  was  a  debt  against  one  L.  T.  Jen- 
nings for  tbe  sum  of  $6,500,  evidenced  by 
eight  notes  dated  August  14,  1804;  tbe  first 
seven  of  the  notes  being  for  the  sum  of  $800 
each,  and  the  last  for  $9G0,  and  all  bearing 
Interest  from  the  1st  day  of  September,  1804, 
and  being  for  a  part  of  tbe  purchase  money 
for  a  tract  of  land  conveyed  by  tbe  said  H. 
S.  KIrby  and  wife  to  Jennings.  This  tract 
consisted  of  605  acres,  but  to  secure  the  pay- 
ment of  the  aforesaid  notes  a  vendor's  lien 
was  retained  by  KIrby  on  only  100  acres  of 
the  tract;  KIrby  covenanting  In  tbe  deed 
to  look  alone  to  the  vendor's  lien  retained  up- 
on the  100  acres  for  the  payment  of  the  sum 
of  $0,500  evidenced  by  tbe  said  notes. 

One  of  the  debts  for  which  H.  S.  Kb-by 
made  provision  in  his  assignment  to  Chumb- 
ley and  Pratt,  trustees,  was  a  debt  due  to  the 
Bank  of  Radford  for  the  sum  of  $1,700,  evi- 
denced by  a  note,  and  tbe  sum  of  $1,600,  evi- 
denced by  another  note,  which  bad  been  re- 
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newed,  and  was  not  yet  due;  and  Elizabetli 
Kirby,  the  motlier  of  H.  S.  Kirby,  was  ape  of 
the  Indorsers  on  these  two  notes  and  some 
other  notes  also  secured  by  the  deed  of  as- 
signment. 

In  March,  1895,  after  the  bank  had  brought 
suit  on  the  $1,700  note  against  H.  S.  Khrby  as 
maker,  and  Elizabeth  Kirby  and  others  as  in- 
dorsers, Elizabeth  Kirby  concluded  that  she 
would  take  an  assignment  of  the  property  of 
H.  S.  Kirby  which  he  had  conveyed  to 
Ohumbley  and  Pratt,  trustees,  for  the  benefit 
of  his  creditors,  and  make  herself  responsible 
for  the  debts  thereby  secured.  The  object 
she  had  In  view  was  to  get  time  within 
which  to  meet  the  debts  for  which  she  was 
bound  as  iudorser,  and  protect  her  own  prop- 
erty against  liability  therefor  in  case  the 
trust  property  should  prove  Insufficient  to 
pay  them. 

To  effect  this  arrangement  ultimately 
agreed  to  by  the  creditors  thereby  setnred. 
Including  the  Bank  of  Radford,  H.  S.  Kirby 
and  wife,  Cbumbley  and  Pratt,  trustees,  and 
all  of  the  creditors  provided  for  In  the  trust 
deed,  Joined  in  a  deed  to  her  (which  is  spoken 
of  in  tills  record  as  a  "composition  deed") 
conveying  all  of  the  trust  property;  and  she 
by  the  same  deed  created  a  charge  upon  600 
acres  of  her  own  land  as  security  for  the  pay- 
ment of  the  debts  of  the  creditors  of  H.  S. 
Kirby  provided  for  in  his  deed  to  Chumbley 
and  Pratt,  trustees,  with  interest  on  these 
debts  from  March  1,  1805. 

In  this  deed  the  debt  of  the  Bank  of  Rad- 
ford, evidenced  by  the  two  notes,— the  one 
for  11,700  and  the  other  for  $1,300,— Is  pro- 
vided for,  and  stated  to  be  $3,250,  with  inter- 
est from  March  1,  1895;  the  difference  being 
on  account  of  accrued  interest  on  the  $1,700 
note  and  costs  in  the  suit  brought  there  jn 
previously.  By  this  deed  Elizabeth  Kirby 
covenanted  and  bound  herself  to  take  the 
property  conveyed  to  her  in  trust  for  the  pay- 
ment of  the  debts  mentioned  therein,  and  to 
sell,  collect,  and  apply  the  proceeds  therefrom 
to  that  purpose  alone. 

About  the  time,  or  shortly  before,  "the 
composition  deed"  of  March  5,  1895,  was  ex- 
ecuted, Elizabeth  Kirby  applied  to  the  Bank 
of  Radford,  through  a  friend,  as  her  agent, 
to  find  out  whether,  in  the  event  she  perfect- 
ed the  arrangement  then  contemplated,  it 
would  buy  from  her  the  Jennings  debt,  and 
the  bank  at  that  time  stated  that  it  did  uot 
desire  such  paper;  but  after  some  delay, 
and  insistence  on  the  part  of  Mrs.  Kirby's 
agent,  it  ilually  agreed  to  purchase  the  debt, 
and  made  her  a  tentative  offer  therefor, 
which  was  thereafter  to  be  more  accurately 
stated.  Some  days  afterwards  the  sale  and 
transfer  of  the  Jennings  debt  by  Mrs.  Klrb.v 
to  the  Bank  of  Radford  was  effected.  Up  to 
this  time  Jennings  had  not  e.\ecuted  the 
iMUds,  but  they  were  then  executed  by  Jen- 
nings to  H.  S.  Kirby,  and  Mrs.  Kirby  indoi-s- 
ed  her  name  in  blank  upon  each  of  them  and 


delivered  them  to  the  bank;   the  bank  agree- 
ing to  pay  her  the  sum  of  $5,000.13,  and  slie 
to  execute,  acknowledge,  and  have  admitted 
to  record  a  deed  of  trust  to  one  R.  L.  Gard- 
ner. trusce^i,  reciting  the  fact  that  she  had 
sold,  transferred,  and  assigned  the  Jennings 
bonds  to  the  bank  for  value  received,   and 
that,  as  the  vendor's  lien  retained  on   only 
100  acres  of  the  Jennings'  land  was  deemed 
insufficient  security  for  theh:  payment,   she 
conveyed   a   tract   of  200  acres   of   land   in 
trust  as  further  security  for  the  payment  of 
the  said  bonds,  and  to  secure  their  prompt 
payment  to  the  bank  at  maturity,  and  for  no 
otho:    purpose,    provided    that,    if    Jennings 
should  make  default  in  the  payment  of  eitlter 
of  the  bonds,  she  was  to  have  120  days'  no- 
tice of  such  default  before  the  trustee  (Gard- 
ner) was  authorized  to  proceed  to  sell  the 
land  thereby  conveyed.    This  deed  to  Gard- 
ner, trustee,  was  duly  executed  by  Mrs.  Kir- 
by and  admitted  to  record. 
In  making  this  sale  of  the  Jennings  debt  to 
■  the  bank,  it  was  agreed  between  Mrs.  Kirby 
\  and  the  bank  that  the  debt  payable  to  the 
I  bank,  above  mentioned,  which  Mrs.  Kirby  had 
;  assumed  and   provided   for  the  payment   iu 
the  "composition  deed,"  should  be  allowed  as 
part  of  tlie  purchase  price  of  the  Jennings 
'  debt,  and  the  balance  of  the  purchase  price 
I  placed  to  the  credit  of  Mrs.  Kirby  at  the  bank. 
I  which  was  done,  and  that  balance  was  short- 
:  ly  thereafter  drawn  out  by  her. 
I      When  the  first  of  the  series  of  the  Jen- 
i  nings  bonds  became  due  and  payable,   and 
:  Jennings  failed  to  pay  the  same,  the  ban.; 
bruught  suit  at  law  thereon  against  blm,  and 
;  recovered  the  amount  thereof;   and  when  th-> 
second  of  the  series  became  due  and  payable, 
and  Jennings  failed  to  pay,  tlie  bank  brought 
'  a  suit  In  equity  to  enforce  the  vendor's  lien 
I  retained  on  the  100  acres  of  the  Jennings  land. 
'  To  this  suit  Mrs.  Kirby  was  made  a  party. 
I  and  she  filed  her  answer  to  the  bill,  practical- 
1  ly  admitting  the  bank's  ownership  of  the  Jen- 
nings bond,  and  its  right  to  have  the  100  acrc^ 
of  land   subjected   to   the  payment   thereof. 
j  Under  the  decree  of  sale  in  that  suit   Mrs. 
Kirby  became  the  purchaser  of  the  100  acres 
of  land  at  the  price  of  $2,000,  and  paid  the 
purchase  money  to  the  commissioner  of  the 
court;    and,  by  the  same  decree  which  con- 
firmed the  sale  and  directed  a  conveyance  to 
her,  it  was  decreed  that  the  commissioner  pay 
the   costs  of   the   suit  out  of   the   purchase 
,  nionry.  and  then  pay  off  the  Jennings  bond 
I  for  $800,  with  interest,  which  fell  due  Sep- 
I  tember  1,  189<5,  and  the  bond  for  $800  and  in- 
'  terest,  due  September  1,  1897. 
I      At  the  next  term  of  the  court,  In  March, 
1808,  the  commissioner  having  made  bis  re- 
I  port,  a  final  decree  was  entered  in  the  cause, 
stating  tliat,  "it  aitpcariiig  to  the  court  from 
said  report  that  after  the  payment  of  costs 
there  reninliird  the  net  sum  of  $1,880.78  to  b« 
applied  to  the  poyiuent  of  the  Jennings  bond: 
that  said  net  sum  was  sufficient  to  pay  off 
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the  bond,  with  Its  accrued  interest,  which  be- 
came due  September  1,  1S06,  and  leaves  a  net 
balance  of  f  927.98  to  be  credited  on  the  bond 
dne  September  1,  1897,  as  of  November  5, 
1897;  and  that  the  commissioner  go  applied 
the  said  sum,  showing  a  balance  due  oa  tue 
latter  bond  of  only  $24.82  as  of  November  6, 
1897,— there  being  no  exceptions  to  said  re- 
port, the  same  la  confirmed,  and,  all  the  pur- 
poses of  this  suit  having  been  accomplished, 
the  same  is  stricken  from  the  docket." 

On  the  10th  day  of  April,  lUOO,  the  bank, 
having  previously  exhausted  the  resources 
a^ninst  JennUigs,  and  the  fourth  of  his  bonds 
l)eing  due  and  payable,  gave  notice  to  Mrs. 
Klrby  of  Jennings'  failure  to  pay  as  provided 
for  In  the  deed  of  trust  given  by  her  to  Gard- 
ner, trustee;  and  the  trustee  having  on  Au- 
gust 30,  1900,  advertised  the  land  conveyed  by 
her  for  sale  to  pay  the  bonds  then  due  and 
payable,  on  the  first  Monday  in  November 
.Mrs.  Klrby  filed  her  bill  at  rules  in  the  clerk's 
3fl9ce  of  the  circuit  court  of  Pulaski  county 
against  the  bank  and  Gardner,  trustee,  alleg- 
ing usury  in  the  transaction  with  her  by 
which  the  bank  became  the  purchaser  of  the 
Jennings  bond,  and  praying  that  the  sale  of 
the  land  by  the  trustee  be  enjoined.  To  this 
bill  the  bank  filed  its  answer,  denying  it  bad 
leaned  any  money  to  the  complainant,  and  as- 
serting that  the  transaction  between  it  and 
the  complainant  was  a  bona  fide  sale  of  the 
Jennings  bonds  to  the  bank. 

The  cause  having  been  matured,  upon  a 
final  hearing  thereof  the  circuit  court  by  its 
decree  held  that  the  transaction  was  usurious; 
that  the  bank  was  only  entitled  to  the  sum  of 
f5,090.13,  without  Interest  (being  the  amount 
received  by  the  complainant  for  the  Jennings 
bonds);  and  that  the  complainant  was  en- 
titled to  have  the  sum  of  $2,728.78  paid  by 
Jennings  and  applied  to  these  bonds  as  they 
fell  due  deducted  from  said  principal  sum 
of  $5,090.13; .  thus  allowing  the  bank  for  its 
debt  against  the  complainant  only  the  sum  of 
$2,361.35,  with  interest  from  the  date  of  the 
decree,  and  requiring  the  bank  to  pay  the 
costs  of  the  suit.  From  this  decree  the  bank 
obtained  an  appeal  to  this  court. 

The  legislation  in  this  state  on  the  subject 
of  usury  is  reviewed  at  length  in  the  opinion 
of  this  court  by  Keith,  P.,  in  Muuford  v.  Mc- 
Veigh's Adm'r,  92  Va.  446,  23  S.  K  857,  and 
requires  no  further  discussion  here.  As  was 
there  said:  "Hereafter  it  would  seem  that  in 
cases  involving  the  charge  of  usury  the  only 
questions  to  be  considered  are:  First,  was 
there  usury  In  the  transaction?  And,  second, 
where  payments  have  been  made  upon  an 
usurious  transaction,  how  should  those  pay- 
ments be  applied?"  There,  also,  many  of  the 
decided  cases  involving  these  questions  are 
reviewed;  and  they,  as  well  as  the  numerous 
eases  cited  in  the  argument  of  this  case,  agree 
that  whether  or  not  there  was  usury  in  a 
transaction  is  to  be  determined  from  the  facts 
42  S.E.— 20 


and  circumstances  of  the  particular  case  un- 
der consideration. 

"If  the  usury  be  established,  the  measure  of 
relief  will  be  that  the  lender  cnn  only  recover 
the  principal  sum  loaned  or  forborne,  sub- 
ject, of  course,  to  the  rule  laid  down  in  Mun- 
(ord  V.  McVeigh,  supra,  touching  the  appli- 
cation of  payment."  Greer  v.  Hale,  95  Va. 
533,  28  S.  E.  873,  &4  Am.  St.  Rep.  814. 

Mr.  Minor,  in  discussing  the  "Doctrine  of 
Usury"  (3  Minor,  lust.  pt.  1,  pp.  306-308), 
cites  a  nuDober  of  cases  in  which  It  was  held 
that  the  particular  transaction  under  review 
was  or  was  not  usurious,  and  says:  "It 
should  further  be  observed  that  an  apparent 
assignment  of  a  security  may  s  imetlmes  in 
fact  amount  to  a  loan,  as  where  the  assignor, 
having  parted  with  a  security  at  a  greater 
discount  than  the  legal  rate  of  interest,  be- 
comes by  law  or  by  special  agreement  liable 
for  the  full  amount  due  on  Its  face.  Indors- 
ers  of  negotiable  securities  are  thus  liable  by 
law,  and  the  assignor  of  a  common-law  se- 
curity may  assume  a  similar  resp  ;nslbility  by 
special  contract;  and  In  these  cases,  there- 
fore, au  Indorsement  or  assignment  at  a  dis- 
count exceeding  the  prescribed  rate  of  Interest 
is  usurious."  In  support  of  this  statement  of 
the  law  the  cases  of  Whltworth  v.  Adams,  5 
Rand.  333,  and  Bell  y.  Calhoun,  8  Grat.  22, 
are  cited,  and  the  correctness  of  those  deci- 
sions has  never  been  questioned. 

In  words  other  than  those  employed  by  the 
learned  author  Just  quoted,  no  matter  by 
what  shift  or  device  a  lender  of  money  is 
to  receive  therefor  a  rate  of  interest  or  profit 
greater  than  Is  allowed  by  law,  the  transac- 
tion is  to  be  regarded  as  usurious. 

What,  therefore,  is  tl;e  transaction  we  have 
under  review?  It  cannot  be  questioned  (In 
fact,  it  seems  not  to  be  controverted)  that 
the  undertaking  of  appellee  is  an  absolute 
and  unconditional  guaranty  of  the  payment 
of  the  several  Installments  of  the  Jennings 
debt,  principal  and  inter.'st,  at  maturity.  The 
provision  in  the  contract  that  she  was  to 
have  notice  of  the  default  of  Jennings  be- 
fore her  land  was  advertised  for  sale  ta  pay 
what  was  due  the  appellant  in  no  way  quali- 
fies that  guaranty,  and  appellee's  liability  for 
the  Jennings  debt,  regardioss  of  his  solvency 
or  his  ability  or  williugness  to  pay,  attached 
immediately  on  entering  into  the  contract. 
In  efTect,  the  appellant  said  to  appellee,  "I 
will  not  buy  the  Jennings  debt  at  any  rate 
of  discount,  but  if  you  will  guaranty  the  pay- 
ment of  its  several  installments  at  maturity 
and  witliout  condition,  and  make  your  guar- 
anty good  by  deed  of  trust  on  real  estate,  I 
will  pay  you  $5,090.13  for  the  debt  so  guar- 
antied and  secured."  This  was  exactly  the 
transaction  between  the  parties,  and  the  re- 
sult of  It  was  that  the  appellee  received  from 
the  appellant  the  sum  of  $5,090.13,  for  which 
she  gave  her  unqualified  and  unconditional 
guaranty,  made  good  by  deed  of  trust  on  her 
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land,  to  pay  back  to  the  appellant  the  amount 
of  tbe  Jennings  debt,  with  accrued  Interest  at 
maturity;  the  difference  between  the  amount 
she  received  from  appellant  and  the  amount 
of  the  Jennings  debt,  with  Interest,  at  ma- 
turity, bdng,  as  is  conceded,  9  per  cent  per 
annum  on  the  $5,090.13.  This  was  nothing 
laore  nor  less  timn  a  device  or  sliift  by  whicn 
the  appellant,  for  $0,090.13,  loaned  or  advan- 
ced, was  to  receive  from  the  borrower,  the 
appellee,  $6,500,  and  interest  thereon  at  6 
per  cent.,  in  Installments,— 3  per  cent,  per  an- 
num In  excess  of  the  rate  of  Interest  allowed 
by  law,— and  therefore  the  circuit  court  did 
not  err  in  so  treating  the  transaction. 

The  transaction  boing  a  loan,  and  usury 
thereon  established,  the  appellant  can  only 
recover  the  principal  sum  loaned;  but,  as 
to  the  applicatljn  of  the  amounts  received  by 
the  appellant  on  account  of  the  Jennings  debt, 
the  rule  laid  down  in  Munford  v.  McVeigh's 
Adm'r,  supra.  Is  to  govern,  viz.,  that  "where 
payments  have  been  made  upon  a  debt  upon 
which  a  greater  rate  of  Interest  than  that  al- 
lowed by  law  is  reserved  in  the  contract,  or 
received  in  order  to  procure  the  forbearance 
of  the  lender,  and  the  borrower  himself  ap- 
plies the  payment  to  the  interest,  or  the  lend- 
er maizes  the  application  with  the  assent  of 
the  borrower,  the  appropriation  so  made  will 
not  be  disturbed  unless  Within  one  year  there- 
after a  suit  be  instituted  by  the  borrower  for 
its  recovery.    •    •    *" 

The  appellant  received  the  amount  due  on 
the  first  of  the  series  of  Jennings  bonds— 
$848— in  1895,  and  on  November  6,  1897,  it  re- 
ceived the  further  sum  of  $1,880.78  from  the 
sale  of  the  100  acres  of  land  upon  which  a 
vendor's  lien  had  been  reserved  to  secure  the 
payment  of  those  bonds,  maliing  a  total  of 
$2,728.78  received;  and  these  payments  were 
applied  to  the  payment  of  the  Jennings  debt 
pursuant  to  the  agreement  between  the  ap- 
pellant and  the  appellee,  and  by  authority  of 
the  court,  in  a  suit  to  which  appellee  was  a 
party.  The  application  of  these  payments  so 
made  cannot  be  disturbed,  since  this  suit  in 
wliich,  for  the  first  time,  the  appellee  asks 
relief  from  the  usury  in  her  transaction  with 
the  appellant,  was  not  instituted  till  Novem- 
ber, 1900,— much  more  than  one  year  after 
the  last  of  the  payments  were  made.  Section 
282.-?,  Code;  Bank  v.  Fugate,  93  Va.  821,  23 
S.  E.  884. 

Leaving  undisturbed  the  application  of 
the.se  payments  to  the  satisfaction  of  the  debt 
due  from  appellee,  the  appellant  was  entitled 
to  a  decree  against  her  for  the  balance  of 
the  debt  remaining  unpaid,  with  Interest  only 
from  the  date  of  the  decree,  together  with 
the  benefit  of  the  security  for  its  payment 
afforded  by  the  deed  to  Gardner,  trustee, 
above  mentioned.  The  decree  appealed  from, 
in  so  far  as  it  is  In  conflict  with  this  view, 
is  erroneous,  and  will  in  this  respect  be  re- 
versed and  annulled,  and  the  cause  remanded 
to  be  further  proceeded  with  in  accordance 


with  the  views  herein  expressed;  but,  as  the 
appellant  is  the  party  substantially  prevailiuic 
in  this  court,  costs  of  this  appeal  will  be  de- 
creed in  its  favor  against  appellee. 


FITZPATRICK  v.  FITZPATRICK  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

18,  1902.) 
WILL— CONSTRUCTION— FEB-SIMPLK  ESTATE. 
1.  Where  testator  by  his  will  devised  to  his 
"dear  wife  and  our  sweet  little  children  nil 
that  I  possess,"  it  does  not  create  a  fee  siiiip!* 
in  the  mother,  where  that  is  the  only  provision 
in  tlie  will,  and  there  was  nothing  else  to  shuw 
that  the  mention  of  the  children  was  but  an 
expression  of  the  motive  of  the  gift. 

Appeal  from  circuit  court,  Nelson  county. 

Suit  between  Fitzpatrick  and  Fltzpatri.k 
and  others  to  construe  the  will  of  Thomas  1*. 
Fitzpatrick.  From  the  Judgment  Fitzpatrick 
appeals.    Affirmed. 

Caskie  &  Coleman,  for  appellant  W.  K. 
AUen,  for  appellees. 

HARRISON,  J.  We  are  called  up  n  to 
construe  the  following  brief  will,  dated  De- 
cember 21,  1807: 

"I,  Thos.  P.  Fitzpatrick,  of  Nelson  county^ 
Va.,  do  this  day  make  my  last  will.  I  leave 
to  my  dear  wife  and  our  sweet  little  chil- 
dren all  that  1  possess.  I  am  nervous  about 
my  condition.  I  had  Intended  to  make  a  long 
will  to-day.    I  barely  can  write." 

It  is  contended  on  belialf  of  apfiellant  that» 
under  the  line  of  decisions  beginning  with 
Wallace  v.  Doid's  Hx'rs,  3  Leigh,  258,  and 
ending  with  the  recent  case  of  Tyack  v. 
Berkeley,  40  S.  B.  904  (not  yet  officially 
reported),  the  children  take  nothing  under  thla 
will;  tliat  a  devise  to  a  mother  and  her  cldl- 
dren  vests  the  fee-simple  estate  in  the  moth- 
er, the  mention  of  the  children  being  merely 
the  expression  of  the  motive  foi;  the  gift  to 
her.  The  dec:  i  .ns  relied  on  to  sustain  this 
proposition  do  not  hold  that  the  language,  to 
"the  mother  and  her  children,"  is  alone  sutti- 
clent  to  create  a  fee  simple  in  the  mctluT. 
Such  a  conclusion  would  Ignore  the  cardinal 
rule  In  the  construction  of  wills  that  tlie  in- 
tention of  the  testator  must  be  ascertained,, 
and  made  to  prevail.  In  some  of  the  cauvs 
mentioned,  unguarded  expressions  are  usod; 
but  upon  the  whole,  the  doctrine  clearly  es- 
tablished is  that,  where  the  language  of  the 
gift  is  to  "the  motlier  and  her  children,"  the 
children  are  excluded,  and  the  mother  given 
a  fee  simple  only  when  It  appears  from  the 
context  or  the  whole  instrument,  taken  to- 
gether, that  such  was  tlie  intentitn  of  the 
testator.  In  these  cases,  as  In  all  others,  the 
effort  was  to  ascertain  and  give  effect  to  the- 
intention,  and  the  whole  Instrument  was  look- 
ed to  for  such  light  as  it  might  shed  iipon 
tlie  particular  language  under  consideration. 
Tills  is  well  illustrated  by  the  case  of 
I  Vaughan  v.  Vaughan's  Ex'x,  97  Va.  322,  3a 
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S.  B.  603,  In  which  Judge  Rlely  says:  "If 
the  testator  had  stopped  at  the  end  of  the 
first  clause,  'I  do  hereby  bequeath  to  my  wife, 
fiSmma  Lee  Vaughau,  and  to  my  children  all 
my  property  of  every  kind,  real  and  per- 
sonal,'—If  this  stood  alone,  and  constituted  all 
that  related  to  the  gift,— It  could  not  be  doubt- 
ed that  she  and  the  children  would  have  taken 
a  joint  estate  In  all  of  the  property."  But  the 
learned  Judge  does  not  stop  with  the  first 
clause.  The  whole  will  is  read,  and  from 
tbp  context  the  conclusion  is  reached  that  the 
testator  intended  to  give  a  fee  simple  to  his 
wife. 

The  view  we  have  taken— that>  the  language 
to  "the  mother  and  her  children,"  standing 
alone,  does  not  create  a  fee  simple  In  the 
mother— is  vigorously  maintained  by  the  late 
Judge  a  C.  Burks  In  a  note  to  Nye  v.  Lovltt, 
2  Va.  Law  Keg.  29  (s.  c.  24  S.  E.  345),  In 
which  he  says:  "All  the  Virginia  cases  on 
this  subject,  we  believe,  are  cited  by  Judge 
Lewis  in  Stace  v.  Bumgardner,  89  Va.  418, 
16  S.  E.  252.  We  invite  an  examination  of 
each  one  of  them,  and  we  think  it  is  safe  to 
say  that  in  no  one  of  them  la  the  decision 
that  the  chOdroi  take  no  interest  rested  on 
the  language  alone  that  the  gift  Is  to  'the 
woman  and  her  children.'  The  Intention  to 
give  exclusively  to  the  woman  is  deduced 
from  the  context  and  the  language  of  the  in- 
strument taken  as  a  whole.  We  submit  that 
if  the  language  is  to  'the  woman  and  her 
children,'  they  take  (the  woman  and  her  chil- 
dren) a  joint  estate,  unless  there  is  some  other 
language  In  the  instrument  manifesting  the 
intention  that  the  woman  shall  take  the  whole 
estate  and  the  children  nothing.  'It  was  re- 
solved In  Wild's  Case,  as  reported  in  6  Coke, 
10b,  and  has  been  hitherto  treated  as  an  im- 
denlable  i>ositlon,  that  under  a  devise  to  a 
parent  and  children,  the  children,  if  there  be 
any,  and  if  no  manifest  and  certain  Intent 
appears  In  the  will  to  the  contrary,  will  take 
jointly  with  their  parent  by  purchase.'  Judge 
Moncnre  in  Nlckell  v.  Handly,  10  Grat,  at 
page  344.  It  is  true  It  Is  broadly  stated  by 
Judge  Lacy  in  Selbel  v.  Rapp,  85  Va.,  at  page 
30,  6  S.  £.  479,  that  'from  the  case  of  Wallace 
V,  Dold's  Ex'rs,  3  Leigh,  marg.  p.  258,  it  has 
been  held,  with  some  respectable  dissent  at 
first,  that  the  gift  to  the  wife  and  her  child 
was  a  gift  to  the  wife.  The  reference  to  the 
children  Indicated  the  motive  for  the  gift.' 
The  cases  cited  by  him  do  not  support  the 
proposition  as  stated  by  him.  Tbey  only 
show,  as  has  been  before  mentioned,  that 
when  the  gift  is  to  the  woman  and  her  child 
or  children,  or  is  in  trust  for  them,  or  like 
phraseology  Is  used,  the  children  are  exclud- 
ed only  when  it  appears  from  the  context  of 
the  whole  Instrument  taken  together  tliat  it 
was  the  intention  to  exclude  them.  We  in- 
sist that  the  resolution  In  Wild's  Case,  above 
cited.  Is  still  the  law  of  Virginia,  and  that  the 
decisions  do  not  go  counter  to  it,  although 
srime  incautious  expressions  of  the  judges  in 
delivering  their  opinions  may  give  color  to 


the  contrary  doctrine.  We  challenge  the  ex- 
amination in  detail  of  the  cases  to  this  point." 

These  observations  of  Judge  Burks  have 
been  adopted  with  approval  by  this  court  in 
the  case  of  Lbidsey  v.  Eckels,  99  Va.  608, 
40  S.  £.  23. 

In  the  case  at  bar,  the  testator,  in  disposing 
of  his  estate,  employs  the  following  language: 
"I  leave  to  my  dear  wife  and  our  sweet  lit- 
tle children  all  that  I  possess."  This  is  the 
whole  will.  There  Is  no  other  wox-d  to  look 
to  for  aid  in  ascertaining  the  intention. 
Where  the  gift  of  a  Joint  estate  is  proposed, 
it  would  be  difficult  to  express  that  purpose 
in  clearer  or  more  explicit  terms  than  are 
here  employed.  To  bold  that  this  brief  but 
apt  and  expressive  language  for  creating  in 
the  mother  and  children  a  Joint  estate  was 
intended  to  vest  a  fee  simple  to  the  whole 
estate  in  the  mother  would  be  to  destr  y  the 
testator's  will,  and  substitute  one  of  our  own 
making  in  its  place 

For  these  reasons  the  decree  appealed  from, 
which  holds  that  the  appellant  and  her  four 
children  took  a  Joint  estate  in  equal  portions 
under  the  will  In  question,  must  be  affirmed. 


BROCK  V.  BEAR  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

18,  1902.) 

Bllii  OP  EXCEPTIONS— OFFER  OF  EVIDBNCB— 
HARMLESS  ERROR— ADVERSE  POS- 
SESSION-INTENT. 

1.  Where  an  answer  to  a  question  asked  of  a 
witness  is  excluded,  the  bill  of  exceptions  must 
show  what  the  party  asking  the  question  ex- 
pected to  prove. 

2.  Where  from  the  whole  record  a  differeut 
verdict  could  not  have  been  rightly  found,  the 
fact  that  instructions  were  improperly  given 
or  refused  is  no  ground  for  reversal. 

8.  The  intent  to  hold  land  adversely  may  be 
shown  by  the  acts  of  the  parties  and  the  erec- 
tion of  costly  buildings  on  the  land  up  to  the 
line  claimed,  and  their  use  and  occupation  for 
years  in  the  face  of  all  persons  who  could 
question  the  right  is  sufficient  to  sljow  mani- 
fest intent. 

Error  to  circuit  court.  Rockingham  county. 

Action  by  Mrs.  E.  C.  Brock  against  one  Bear 
and  others.  Judgment  for  defendants.  Plain- 
tiff brings  error.     Affirmed. 

Winfleld  Liggett,  for  plaintiff  In  error.  Slpe 
&  Harris,  O.  B.  Roller,  and  Mr.  Martz,  for  de- 
fendants in  error. 

HARRISON,  J.  This  action  of  ejectment 
was  brought  to  recover  a  narrow  strip  of  land 
abutting  4  feet  on  Federal  alley,  and  running 
out  to  nothing  on  Main  street,  in  the  town  of 
Harrisonburg,  Va.,  alleged  to  contain  538 
square  feet.  The  controversy  is  between  the 
respective  owners  of  two  adjoining  lots,  im- 
proved with  substantial  brick  buildings,  used 
for  business  purposes.  The  plaintiff  bought 
one  of  these  improved  lots  in  1898,  and  the 
conveyance  to  her  contains  a  specific  descrip- 

%  2.  See  Appeal  and  Error,  toL  I,  Cent  Dig.  H 
422B,  4227. 
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tion  by  metes  and  bounds  of  her  purchase, 
which  conforms  to  the  dimensions  of  the  lot 
with  the  buildings  as  at  present  constructed. 
Her  deed,  however,  concludes  with  the  state- 
ment that  the  property  conveyed  is  part  of 
the  property  conveyed  by  Gray  and  wife  to 
trustees  by  deed  dated  March  12,  1801,  and  she 
insists  that  a  reference  to  this  deed  shows  that 
tlie  buildings  of  the  defendants  are  erected  on 
her  laud  to  the  extent  of  the  strip  she  seeks 
to  recover. 

The  result  of  the  controversy  In  the  lower 
court  was  a  verdict  and  Judgment  in  favor 
of  the  defendants.    . 

The  defendants  relied  upon  a  continuons  ad- 
verse possession  for  a  period  beyond  that  re- 
quired by  statute  to  perfect  their  title  if  it  were 
otherwise  defective. 

On  the  other  hand,  the  plaintUI  Insists  that 
those  under  whom  the  defendants  claim  took 
possession  of  the  controverted  strip  without 
the  intention  of  claiming  or  occupying  more 
than  their  own  boundary,  and  that  therefore 
they  occupy  the  strip  in  question  by  mistake, 
and  that  such  hoIdinK  cannot  ripen  Into  a 
title  by  adverse  possession. 

The  first  three  bills  of  exception  are  to  the 
action  of  the  court  In  refusing  to  allow  a 
witness  to  answer  certain  questions  propound- 
ed on  cross-examination  by  the  plalntifF. 

These  assignments  cannot  be  considered,  be- 
cause the  bills  of  exception  do  not  show  what 
was  expected  or  proposed  to  be  proved  by  the 
witness.  Where  a  question  Is  asked,  and  the 
witness  is  not  permitted  to  answer,  the  bill 
■of  exceptions  must  show  what  the  party  ask- 
ing the  question  expected  to  prove.  Ttila  Is 
necessary,  because  it  may  be  the  witness  had 
no  knowledge  upon  the  subject,  or  what  he 
Itnew  was  Irrelevant  or  immaterial.  Insur- 
ance Co.  v.  PoUard,  94  Va.  146,  26  S.  B.  421, 
«6  L.  R.  A.  271,  64  Am.  St.  Rep.  715;  Driver 
T.  Hartman,  06  Va.  618,  31  S.  E.  899;  Greever 
T.  Bank,  99  Va.  547,  39  S.  B.  159. 

The  action  of  the  court  in  giving  and  re- 
.fnslng  certain  instructions  is  assigned  as  error. 

■It  is  unnecessary  to  consider  this  assign- 
ment of  error,  for  if  it  were  conceded  that  the 
action  of  the  court  was  erroneous,  as  claUned, 
It  is  Immaterial,  for  under  the  facts  of  this 
«ase,  upon  Instructions  admitted  to  be  correct 
a  different  verdict  could  not  have  been  rightly 
found  by  tiie  Jury.  It  is  the  settled  rule  of 
this  court,  recognized  and  acted  upon  In  nu- 
merous cases,  not  to  reverse  where  the  court 
(Sin  see  from  the  whole  record  that  under 
correct  instructions  a  different  verdict  could 
not  have  been  rightly  found,  or  that  the  ex- 
ceptant could  not  have  been  prejudiced  by  the 
action  of  the  court  in  giving  or  refusing  In- 
structions. Electric  Oo.  v.  Garthrlght,  92  Va. 
627,  24  S,  B.  267,  32  L.  R.  A.  220,  53  Am. 
St.  Rep.  839;  Wright  v.  Bank,  96  Va.  728, 
82  S.  E.  459,  70  Am.  St.  Rep.  880;  Wlnfree 
v.  Bank,  97  Va.  83,  33  S.  E.  375. 

There  is  no  evidence  tending  to  show  that 
those  under  whom  the  defendants  claim  occu- 
pied this  disputed  strip  without  any  intention 


of  claiming  it  as  their  own.  On  the  contrary, 
their  undisputed  acts,  which  speak  louder  than 
words,  demonstrate  that  they  did  Intend  to 
claim  It  The  record  shows  that  in  November, 
1898,  Mrs.  E.  C.  Brock,  the  plahitlff,  pur- 
chased of  G.  A.  &  N.  Sprinkd  an  Improved  lot 
fronting  on  the  east  side  of  Main  street  in 
the  town  of  Harrisonburg,  and  running  t>ack 
269  feet  eastward  to  Federal  alley.  The  ad- 
Joining  lot  on  the  north  Is  owned  by  Joseph 
Ney,  and  that  on  the  south  by  the  defendants, 
who  derived  the  same,  shortly  before  the  in- 
stitution of  this  suit,  from  their  father,  Abner 
Shacklett  These  three  lots,  fronting  on  Main 
street,  and  running  back  to  and  abutting  on 
Federal  alley,  are  each  Improved  -  with  valu- 
able buildings,  used  for  business  purposes. 
Abner  Shacklett  acquired  the  lot  now  owned 
by  the  defendants  from  Jacob  Gassman  hi 
1878.  At  that  time,  and  for  many  years  prior 
to  that  date,  the  dividing  line  between  the 
two  lots  now  owned  by  the  parties  to  this 
controversy,  recognized  and  acted  upon  by 
their  predecessors  In  title,  appears  to  have 
been  marked  at  Federal  alley.  Its  eastern  ex- 
tremity, by  the  north  wall  of  a  warehouse  on 
the  Shacklett  lot  and,  continuing  In  the  line 
of  this  wall,  a  fence  extending  westward  to 
Main  street.  The  narrow  strip  of  ground  in 
controversy  was  then  covered  by  the  old  ware- 
house, and  within  the  Gassman  side  of  the 
fence  mentioned.  In  1878  Gassman,  before 
his  sale  to  Shacklett,  erected  a  large  ware- 
house by  extending  the  old  warehouse  west- 
ward to  within  a  few  feet  of  the  rear  of  the 
storehouse  on  Main  street  The  north  wall 
of  this  new  warehouse  took  the  place  of  the 
partition  fence,  and  was  located  on  a  con- 
tinuous line  of  the  north  wall  of  the  old  ware- 
house, extended  to  the  north  comer  of  the 
Shacklett  lot  at  Main  street;  thus  continu- 
ing the  disputed  strip  in  the  possession  and 
occupancy  of  Gassman  and  his  alienees.  Up 
to  the  date  of  the  Institution  of  this  suit  in 
1898,  no  question  bad  been  raised  by  any  one 
as  to  the  location  of  the  building  erected  by 
Gassman.  The  Sprlnkels,  who  owned  and  oc- 
cupied the  lot  now  owned  by  the  plaintiff, 
were  present  all  the  time,  saw  the  buildings 
erected,  and  continued  as  the  owners  and 
occupants  of  the  premises  without  questioning 
their  location,  until  they  sold  thehr  property  to 
the  plaintiff  In  1898. 

It  is  true  that  adverse  possession  depends 
upon  the  Intention  with  which  the  possession 
is  taken  and  held;  but  while  the  Intention  to 
claim  title  must  be  manifest,  it  need  not  l>e 
expressed.  The  Intention  to  hold  and  dalm 
title  Is  often  best  shown  by  the  acta  of  the 
parties  and  their  manner  of  occupancy.  It 
would  be  difflcult  to  conceive  a  more  unequivo- 
cal determination  to  take  and  hold  title  to 
land  up  to  a  given  line  than  to  erect  costly 
buildings  upon  the  land  up  to  that  line,  and 
use  and  occupy  the  same  tor  years  hi  the 
face  of  all  persons  who  could  question  the 
right.  In  such  a  case,  the  intention  is  ex- 
plicit and  the  acts  open  and  notorioua. 
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There  being  no  other  evidence  in  the  record 
to  throw  light  upon  the  intention  with  wtiich 
the  defendants  took  possession  than  the  nn- 
eqnivocal  acts  mentioned,  and  their  possession 
having  been  open  and  notorious  for  more  than 
15  years,  no  other  verdict  could  tiave  been 
properly  found,  under  the  facts  of  this  case, 
than  that  which  was  reached  by  the  Jury. 

For  these  reasons,  the  judgment  must  be  af- 
firmed. 


WHITTEN  et  aL  v.  BANK  OF  FINOASTLE. 

(Supreme  Court  of  Appeals  of  Vligiuia.    Sept. 

18,  1902.) 

BXECDTOHS-NOTE— UABIUTY   OP   BSTATE- 
AUTHORITY  OF  AOBNT. 

1.  Where  an  estate  is  devised  to  testator's 
wife  for  life,  and  she  acts  as  executrix  under 
the  will,  a  note  given  by  such  executrix  to  a 
bank  creates  no  cause  of  action  against  the 
estate. 

2.  The  power  to  make  or  indorse  negotiable 
instruments  may  be  implied  as  a  necessary  in- 
cident of  powers  expressly  conferred,  and  an 
agent  who  has  been  given  charge  of  an  en- 
tire business  is  presumably  authorized  to  give 
a  note  when  necessary  for  the  purposes  of  the 
business. 

Appeal  from  circuit  court,  Botetourt  coun- 
ty. 

Action  by  James  and  J.  R.  Godwin  to  set- 
tle the  estate  of  M.  M.  Godwin,  deceased. 
From  an  order  determining  the  rights  of  the 
Bank  of  Flncastle,  Ella  O.  and  Hoblnson 
Whltten  appeal.    Revnsed. 

W.  M.  &  J.  T.  McAllister,  for  appellants. 
Benj.  Haden,  for  appellee. 

KEITH,  P.  James  Godvrlii  and  J.  R.  God- 
win filed  their  bill  in  the  circuit  court  of 
Botetourt  county  as  administrators  de  bonis 
non  of  Thomas  G.  Godwin  and  administrators 
of  M.  M.  Godwin,  deceased,  who  was  execu- 
trix of  Thomas  G.  Godwin,  in  which  they 
show^  that  their  father,  Thomas  G.  Godwin, 
died  In  September,  1885,  having  first  made 
his  will.  In  which  he  devised  his  whole  estate 
to  his  wife,  M.  M.  Godwin,  for  her  natural 
life,  with  remainder  to  their  children,  and 
named  her  as  executrix.  She  took  possession 
of  the  estate  bequeathed  to  her,  and  died  in 
November,  1891. 

The  estate  of  Thomas  G.  Godwin  at  his 
death  amounted  to  $9,007.46,  and  that  of  M. 
M.  Godwin  nominally  to  the  sum  of  $6,917.59, 
but  the  bill  charges  that  all  of  the  property 
In  the  possession  of  M.  M.  Godwin  at  the  time 
of  her  death,  and  which  passed  into  the  hands 
of  her  administrators,  was  a  part  of  the  es- 
tate of  Thomas  G.  Godwin,  and  that  she  had 
no  separate  estate. 

The  bin  was  filed  to  settle  the  two  estates, 
to  ascertain  any  debts  that  might  be  outstand- 
big,  and  to  distribute  what  remained  after 
their  payment  among  those  entitled.  All  of 
the  heirs  and  distributees  of  Thomas  G.  God- 

f  1.  See    Execatora   and    Admlnlstraton,    vol.    21, 
Cent  I>lK.  {  415. 


win  and  M.  M.  Godwin  were  sui  juris  except 
Ella  G.  Whltten  and  Robinson  Whltten,  chil- 
dren of  a  deceased  daughter,  who  were  un- 
der 21  years  of  age.  They  filed  answers  by 
their  guardian  ad  litem,  submitting  their  In- 
terest to  the  care  of  the  court,  and  the  bill 
as  to  the  others  was  taken  as  confessed. 

A  decree  was  entered  as  of  the  May  ternr, 
1894,  directing  a  commissioner  to  ascertain 
the  Indebtedness  of  the  estates  of  Thomas  G. 
and  M.  M.  Godwin,  deceased,  and  on  what 
portion  of  their  respective  estates  the  same  Is 
to  be  charged,  to  settle  an  account  of  the  ex- 
ecutrix of  Thomas  G.  Godwin,  deceased,  and 
the  accounts  of  the  plaintiffs  as  administra- 
tors of  Thomas  G.  and  M.  M.  Godwin,  and 
also  an  account  of  the  advancements  made  by- 
Thomas  G.  Godwin  and  M.  M.  Godwin  to- 
their  several  children  and  heirs  at  law,  and. 
certain  other  accounts  with  which  we  are  not 
now  concerned. 

The  commissioner  reported  that  the  only- 
debt  of  the  estates  of  either  Thomas  G.  God- 
win or  M.  M.  Godwin  was  one  to  the  Bank, 
of  Pincastle  amounting  to  $5,000.  This  note 
was  made  in  the  fall  of  1881  by  James  God- 
win, acting  under  a  power  of  attorney  fronir 
his  mother,  which  is  in  the  following  words: 
"Know  all  men  by  these  presents,  that  I  have 
this  day  appointed  James  Ghidwin  my  agent 
for  the  transaction,  generally  and  iwrticnlai- 
ly,  of  all  my  business,  and  I  hereby  ratify 
and  confirm  his  acts  as  such  agent  Given 
under  my  hand  and  seal  this  28tb  day  o£ 
May,  1888.    M.  M.  Godwin.    [Seal.]" 

A  short  time  after  the  execution  of  thl» 
note  Mrs.  Godwin  died.  There  is  no  satisfac- 
tory evidence  that  she  knew  of  the  existence 
of  this  note  at  any  time  during  her  life,  nor 
is  It  necessary  at  this  time  that  we  should 
pass  upon  its  validity,  in  the  view  we  have 
taken  of  the  case.  This  note  was  presented, 
to  the  Bank  of  Flncastle,  was  by  it  discount- 
ed, and  the  proceeds,  it  is  alleged,  were  pass- 
ed to  the  credit  of  Mrs.  Godwin,  and  its  pay- 
ment secured  by  the  deposit  of  61  shares  of 
the  capital  stock  of  the  Bank  of  Flncastle, 
which  was  part  of  the  estate  of  Thomas  O. 
Godwin,  deceased.  In  the  hands  of  his  execur- 
trlx  to  be  administered. 
•  The  court,  by  its  decree  of  November-  2; 
18&1,  recites  "that  the  estates  of  Thos.  O. 
Godwin  and  M.  M.  Godwin  having  been  treat- 
ed as  one  estate,  and  therefore  both  mad» 
liable  for  the  debt  reported  as  due  the  Bant 
of  ITIncastle,  It  is  therefore  adjudged,  ordered,, 
and  decreed  that  I.  R.  Godwin  and  James- 
Grodwln,  administrators  of  Thos.  G.  Godwin, 
and  M.  M.  Godwin,  do  make  sale  of  the  bank- 
stock  as  well  as  other  stocks  belonging  to  both 
estates,  and  collect  the  cboses  in  action,  and. 
apply  the  proceeds  thereof— 

"(1)  To  the  payment  of  the  costs  of  ad- 
ministration, including  the  costs  of  this  suit, 
and  a  fee  of  one  hundred  and  twenty  dollars 
to  plaintiff's  counsel. 

«(2)  To  the  discharge  of  the  debts  due  by 
both  estates,  including  the  debt  of  $5,000  tfr 
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the  Bank  of  Flncastle,  with  Interest  thereon 
from  the  21st  day  of  October  till  paid." 

All  of  the  adult  heirs  and  distributees  of 
Thomas  G.  and  M.  M.  Godwin  approved  of 
that  decree,  and  the  only  persons  objecting 
thereto  are  the  Infant  defendants,  Ella  G. 
and  Robinson  Whitten,  who,  after  they  be- 
came of  age,  filed  their  joint  and  separate  an- 
swer to  the  original  bill  in  this  case.  They  in- 
sist that  M.  M.  Godwin  took  only  a  life  es- 
tate under  the  will  of  her  husband;  that  she 
changed  some  of  the  InTestmeuts  which  came 
into  her  hands  as  executrix,  and  converted 
them  into  bonds,  notes,  and  other  evidences 
of  debt  in  her  own  name;  that  she  had  no  es- 
tate of  her  own;  and  that  all  of  the  bonds, 
notes,  stocks,  and  other  evidence  of  indebt- 
edness reported  as  belonging  to  her  really 
constituted  a  part  of  the  estate  of  her  de- 
ceased husband.  They  charge  that  the  $5,000 
borrowed  from  the  bank  was  not  a  debt  due 
by  the  estate  of  Thomas  G.  Godwin;  that  his 
estate  was  not  responsible  for  it;  that  the 
money  which  was  paid  to  the  Bank  of  Fin- 
castle  in  discbarge  of  this  debt  was  a  part  of 
the  estate  of  Thomas  G.  Godwin;  and  that 
the  bank  should  be  required  to  restore  at  least 
their  share  of  it,  which  should  be  paid  over 
to  them. 

They  pray  that  the  decree  of  November  2, 
1894,  may  be  reheard  and  set  aside;  that 
proper  accounts  may  be  taken;  that  the  as- 
sets, If  any,  belonging  to  M.  M.  Godwin's  es- 
tate, be  separated  from  those  belonging  to 
Thomas  G.  Godwin's  estate;  that  the  Bank  of 
Flncastle  be  required  to  refund  to  a  receiver, 
to  be  appointed  In  this  case,  the  sums  of  mon- 
ey which  have  been  paid  out  of  Thomas  O. 
Godwin's  estate  on  any  debts  due  said  bank 
from  M.  M.  Godwin's  estate;  that  an  account 
be  stated,  showing  the  assets  of  Thomas  G. 
Godwin;  and  that  distribution  be  made  of  his 
estate  to  the  parties  entitled  thereto,  includ- 
ing the  petitioners. 

There  is  not  enough  in  this  record  to  enable 
VB  to  Qispose  of  the  whole  controversy,  but 
we  are  of  opinion  that  there  is  error  in  the 
decree  of  November  2,  1894,  for  which  it 
should  be  reversed.  The  Indebtedness  of  the 
estate  of  Thomas  O.  Godwin,  deceased,  for 
which  it  Is  liable,  Is  such  as  existed  at  the 
time  of  his  death.  The  executrix  could  not, 
as  such,  create  a  cause  of  action  against  her 
decedent.  Said  Judge  Daniel  In  Fitzhugh's 
Ex'rs  V.  FItzhugh,  11  Grat,  at  page  301:  "It 
seems  to  be  well  settled,  as  a  general  prin- 
ciple, that  contracts  made  with  an  executor 
or  administrator  are  personal,  and  do  not 
bind  the  estate  of  the  testator  or  intestate. 
The  representative  has  no  power  to  charge 
the  estates  in  his  hands  by  contracts  originat- 
ing with  himself." 

So  strictly  was  the  principle  applied  In  that 
case  that  it  was  held  that  an  action  will  not 
lie  against  the  personal  representative  for  the 
funeral  expenses  of  his  decedent  It  was  er- 
ror, therefore,  for  the  court  to  hold  that  the 
estate  of  Thomas  O.  Godwin  was  liable  for 


the  debt  to  the  Bank  of  Flncastle.  We  shall 
remand  this  case,  with  Instructions  to  the 
circuit  court  to  direct  the  accounts  asked  for 
in  the  answer  of  Ella  G.  and  Robinson  Whit- 
ten, so  that  the  two  estates  involved  in  this 
IltigHtlon  may  be  separated.  The  court  should 
then  Inquire  more  particularly  into  the  cir- 
cumstances attending  the  execution  of  the 
note  in  question,  and  the  disposition  that  was 
made  of  its  proceeds.  If  it  w^as  passed  to  the 
credit  of  M.  M.  Godwin,  and  used  in  the  pur- 
chase of  any  part  of  the  property  in  her  pos- 
session at  the  time  of  her  death,  it  Is  but  prop- 
er that  the  bank  should  be  allowed  to  appro- 
priate to  its  debt  whatever  was  purchased 
with  its  proceeds.  Inquiry  should  also  be 
made  into  the  power  of  James  Grodwin  to 
bind  the  estate  of  M.  M.  Godwin  by  a  nego- 
tiable note.  The  power  to  make  or  indorse 
negotiable  instruments  may  be  Implied  as  a 
necessary  Incident  of  powers  expressly  con- 
ferred. Where  an  entire  business  is  placed 
under  the  management  of  an  agent,  the  au- 
thority of  the  agent  is  presumed  to  be  com- 
mensurate with  the  necessities  of  the  situa- 
tion. He  has  Implied  authority  to  do  what- 
ever is  ordinarily  incidental  to  the  conduct  of 
such  business,  whatever  Is  necessary  to  the  ef- 
ficient execution  of  the  duties,  or  whatever  is 
customary  in  a  particular  trade.  For  all  con- 
tracts made  within  these  limits  the  principal 
is  liable,  but  not  for  contracts  outside  of  these 
limits.  OfCcut,  Ag.  g  107.  It  would  be  prop- 
er, therefore,  to  inquire,  in  the  light  of  the 
principles  here  announced,  whether  the  agent 
had,  under  all  the  circumstances  of  the  case, 
authority  to  bind  his  prlnclpaL  If  he  had  due 
authority,  then,  of  course,  the  note  executed 
by  him  will  bind  any  estate  belonging  to  M. 
M.  Godwin;  but  if  the  note  was  not  within 
the  scope  of  this  authority,  then  only  the  prop- 
erty purchased  with  its  proceeds  should  be  de- 
voted to  Its  payment. 

The  decrees  appealed  from  should  be  revers- 
ed as  to  the  appellants,  Ella  G.  and  Robinson 
Whitten,  but  remain  In  full  force  and  effect  as 
to  the  parties  who  did  not  appeal,  and  the 
cause  remanded  to  the  circuit  court  of  Bote- 
tourt county,  to  be  proceeded  In  In  accordance 
with  this  opinion. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  PEBBLES. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
18,  1902.) 

OFFICIAL    BOND— RBLKASB    OF    BURETT— 
MANDAMUS. 

1.  Under  Code.  §  2887,  and  Acts  1885-86.  p. 
284,  a  corporation  which  has  for  a  consider- 
ation become  surety  on  an  official  bond  has  the 
arbitrary  right  to  be  relieved  on  filing  a  peti- 
tion in  the  proper  court,  and  giviug  reasonable 
notice  of  the  motion  to  be  relieved. 

2.  Mandamus  is  the  appropriate  remedy  to 
compel  the  court  to  comply  with  Code,  {  2887, 
authorizing  the  release  of  a  surety  company 
on  an  official  bond  on  petition  for  that  pur- 
pose, such  duty  being  ministerial. 
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Error  to  Nelson  county  conrt 

Action  by  the  United  States  Fidelity  & 
■Guaranty  Company  against  J.  H.  Peebles. 
Judgment  for  defendant,  and  plaintiff  brings 
•error.    Writ  dismissed. 

Harrison  &.  Long,  for  plaintiff  in  error. 
Caskle  &  Coleman,  for  defendant  in  error. 

BUCHANAN,  J.  In  June,  1899,  the  United 
States  Fidelity  &  Guaranty  Company  became 
«nrety  on  the  official  bond  of  J.  E.  Peebles, 
treasurer  of  Nelson  county,  for  the  faithful 
performance  of  his  duties  as  treasurer  for  his 
term  of  office  of  four  years,  commencing  July 
Ist  of  that  year.  At  the  June  term,  1902,  of 
the  county  court  of  that  county,  the  surety 
■company,  having  given  the  treasurer  notice 
thereof,  tendered  its  petition  to  be  relieved  as 
surety  on  the  bond.  The  treasurer  appeared, 
und  denied  the  right  of  his  surety  to  be  re- 
lieved, upon  the  ground  that  it  had  for  a  valu- 
able consideration  become  his  surety  on  the 
bond  for  the  full  term  of  bis  office,  and  was 
not,  therefore,  entitled  to  the  relief  sought 
Upon  the  hearing,  the  court,  being  of  opinion 
that  the  surety  company  did  not  have  the 
right  to  be  relieved,  declined  to  grant  the 
prayer  of  the  petition.  The  judge  of  the  cir- 
■cuit  court  for  that  comity,  having  In  vacation 
refused  a  writ  of  error  to  that  order,  this  writ 
■of  error  was  awarded  by  one  of  the  judges 
•of  this  court 

The  defendant  in  error  insists  that  If  the 
-surety  company  had,  as  it  claims,  the  arbi- 
trary right  to  be  relieved  as  surety  on  the 
Imnd,  then  its  remedy  for  the  refusal  of  the 
■county  court  to  grant  that  relief  was  by  man- 
■damus,  and  not  by  writ  of  error,  and  that 
this  writ  should  be  dismissed  as  Improvldently 
awarded. 

By  section  2887  of  the  Code  it  Is  provided, 
among  other  things,  that  "when  the  surety 
•  •  *  of  any  officer  •  •  •  required  to 
^ve  bond  shall  petition  the  court  In  which  the 
"bond  Is  taken  •  •  *  to  be  relieved  from 
the  suretyship,  such  court  shall  on  proof  of 
reasonable  notice  of  his  intended  motion,  re- 
•quire  such  officer  •  •  •  to  give  a  new 
bond  In  the  same  manner  as  If  none  had  been 
given  by  him.    •    *    •" 

It  is  clear  from  this  section  of  the  Code 
that  a  surety  upon  the  official  bond  of  a  treas- 
urer bas  the  absolute  right  to  be  relieved  from 
bis  suretyship  upon  petition  to  the  proper 
■court  to  be  so  relieved,  after  reasonable  notice 
to  his  principal;  and  that  when  he  bas  com- 
plied with  the  terms  of  that  section,  the  court 
must  require  the  principal  to  give  a  new  bond 
In  the  same  manner  as  if  none  had  been  glv- 
«n  by  him.  The  surety  is  not  required  to 
■sbow  cause  as  a  condition  precedent  to  the  re- 
lief sought,  and  the  court  has  no  discretion  in 
tbe  matter.  No  distinction  is  made  by  the 
statute  between  the  rights  of  one  who  has 
xeceived  a  consideration  for  becoming  surety 
and  one  who  has  assumed  that  obilgatlnn 
Sratnltously.     The   statute   applies   to   both 


classes  of  sureties  alilie,  and  the  courts.  In  con- 
struing and  enforcing  it,  can  make  no  distinc- 
tion between  them,  without  disregarding  the 
plain  and  unambiguous  language  of  tbe  stat- 
ute. 

Xt  the  time  that  section  was  enacted,  courts 
and  other  tribunals  upon  whom  the  duty  of 
taking  or  approving  official  bonds  was  impos- 
ed were  not  authorized  to  accept  surety  com- 
panies as  sureties  on  such  bonds.  The  author- 
ity to  do  this  was  first  conferred  by  an  act 
approved  March  5,  1894  (Acts  189^-94,  p.  764). 
That  act  was  amended  and  re-enacted  by  an 
act  approved  February  6,  1896  (Acts  181)5-96, 
p.  284),  and  confers  authority  upon  the  courts, 
judges,  and  other  officers  authorized  to  ap- 
prove certain  bonds  (embracing  bonds  of  coun- 
ty treasurers)  to  accept  as  surety  thereon,  up- 
on certain  conditions,  any  company  with  a 
paid-up  cash  capital  of  not  less  than  $250,000, 
Incorporated  and  organized  under  the  laws  of 
any  state  of  the  United  States  or  foreign  coun- 
try, for  the  pin^pose  of  transacting  business  as 
surety  on  obligations  of  persons  and  corpora- 
tions, and  which  has  complied  with  all  the  re- 
quirements of  law  regulating  the  admission 
of  such  companies  to  transact  business  In  this 
state. 

It  further  provides  that  "such  surety  shall 
be  relieved  from  its  liability  on  the  same  terms 
and  conditions  as  are  by  law  prescribed  for 
the  release  of  individuals  and  have  all  the 
rights,  remedies  and  reliefs  of  an  individual 
guarantor,  indemnitor,  or  surety,  it  being  the 
true  Intent  and  ui;.-anlng  of  this  act  to  enable 
corporations  created  for  that  purpose  to  be- 
come the  surety  on  bonds  required  as  afore- 
said, subject  to  all  the  rights  and  liabilities  of 
private  parties." 

If  only  gratuitous  sureties  could  be  arbi- 
trarily relieved  of  their  suretyship  under  sec- 
tion 2887  of  the  Code,  the  provisions  for  the 
release  of  surety  companies  were  useless.  The 
courts  were  only  authorized  to  accept  such 
surety  companies  as  were  incorporated  and 
organized  for  the  purpose  of  transacting  busi- 
ness as  sureties.  The  legislature  could  not 
have  contemplated  that  such  companies  would 
become  gratuitous  sureties.  Indeed,  it  must 
have  imown  that  such  companies,  could  not 
transact  business  as  sureties  without  receiv- 
ing compensation;  and  by  section  2  of  the  act 
it  authorizes  the  tribunal  which  passes  upon 
or  settles  the  accounts  of  the  principals  in 
the  bonds  upon  which  such  companies  become 
sureties,  except  where  the  principals  are  state, 
county,  or  municipal  officers,  to  allow  a  rea- 
sonable sum  for  the  expenses  of  securing  such 
surety. 

Section  2887  of  the  Code,  as  we  have  before 
seen,  gives  to  individual  sureties  the  arbitrary 
right  to  be  relieved  from  their  suretyship  up- 
on filing  their  petition  in  the  proper  court,  and 
giving  reasonable  notice  of  the  motion  to  be 
relieved. 

It  follows  that  the  plaintiff  company  has 
the  same  arbitrary  right  as  an  Individual  or 
private  party  to  be  relieved  from  Its  surety- 
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ship  by  filing  Its  petition  for  that  purpose, 
and  giving  the  required  notice. 

If  the  act  to  be  performed  by  the  court  was 
a  ministerial,  and  not  a  Judicial,  one,  the 
Vieans  of  testing  tbe  action  of  the  county 
court  In  refusing  to  relieve  ttae  plalntlfC  com- 
pany of  its  Buretysblp  is  not  by  writ  of  error 
or  supersedeas,  but  by  mandamus. 

It  often  happens  that  duties  are  devolved 
upon  courts  or  Judges,  either  by  operation  of 
law  or  by  express  statute,  which  partake 
more  of  a  ministerial,  than  a  Judicial,  nature, 
and  where  the  duty  is  so  plain  and  Imperative 
that  no  element  of  discretion  can  enter  into 
Its  performance.  While  the  courts  uniformly 
refuse  to  Interfere  with  the  discretion  of  in- 
ferior tribunals  in  the  performance  of  their 
duties,  yet  as  to  acts  to  be  performed  by  a 
court  or  Judge  in  a  merely  ministerial  ca- 
pacity, or  as  to  duties  which  are  imposed,  up- 
on them  by  statute,  and  as  to  which  there  can 
be  no  dispute,  and  no  element  of  discretion, 
mandamus  is  tbe  appropriate  remedy.  High, 
Extr.  Rem.  S|  230,  231;  Broaddus  v.  Super- 
visors. 90  Va.  370.  372,  38  S.  E.  177. 

In  the  cases  of  Dawson  v.  Thruston.  2  Hen. 
&  M.  132,  and  of  Manns  v.  Givens,  7  Leigh, 
689,  the  question  involved  in  each  was  the 
refusal  of  the  court  to  admit  a  deed  to  record. 
The  statute  provided  that,  upon  proof  that 
the  deed  was  properly  executed,  the  county 
court  should  admit  It  to  record.  It  was  hdd 
that.  If  the  proof  was  sufficient  to  authorize 
it  to  be  recorded,  it  was  the  imperative  4uty 
of  the  court  to  admit  it  to  record,  and  for  a 
refusal  to  do  so  mandamus  was  the  proper 
remedy. 

In  the  case  of  Delaney  v.  Goddin.  12  Orat 
266,  one  of  the  questions  Involved  was  wheth- 
er the  duty  Imposed  by  section  15,  c.  37,  Code 
1819  (page  203),  was  Judicial  or  ministerial. 
The  authority  of  the  courts  under  that  section 
was  limited  to  the  inquiry  whether  the  report 
of  the  surveyor  was  in  conformity  with  the 
provisions  of  the  section  under  which  the  re- 
port was  made.  It  was  held  that  the  duty 
Imposed  upon  the  court  by  that  section  was 
ministerial,  and  not  Judicial,  and  that  a  writ 
of  error  would  not  lie  to  the  action  of  the 
court  refusing  to  admit  the  surveyor's  report 
to  record,  and  that  the  remedy  of  the  party 
aggrieved  was  by  mandamus. 

The  same  question  arose  In  the  case  of 
Randolph  Justices  v.  Stalnaker,  13  Grat  523, 
525,  and  was  decided  hi  the  same  way.  Judge 
Allen,  who  delivered  the  opinion  of  the  court, 
said:  "The  principal  questions  presented  by 
the  record  have  been  settled  by  the  decision 
of  this  court  in  the  case  of  Delaney  v.  Gr:d- 
din,  12  Grat.  2C6.  That  case  was  elaborately 
argued  and  maturely  considered,  and  all  the 
,  Judges  were  of  opinion  that  the  authority  of 
the  county  court  was  limited  to  the  inquiry, 
whether  the  report  of  the  surveyor  is  in  con- 
formity with  the  provisions  of  the  section 
under  which  it  was  made,  and  if  free  from  ob- 
jection in  this  respect.  It  becomes  the  Impera- 
tive duty  of  the  court  to  order  the  report  to 


be  recorded;  and  a  majority  of  the  court  held 
that  In  passing  on  such  question  the  county 
court  is  vested  with  no  Judicial  power,  b^t 
acts  in  a  capacity  purely  ministerial,  and  that 
an  error  In  refusing  to  order  tbe  report  of  tbe 
surveyor  to  be  recorded  can  only  be  corrected 
by  mandamus." 

In  the  cases  cited  the  court  had  to  deter- 
mhie  whether  or  not  the  deeds  were  t)roperly 
proved  or  acknowledged,  or  the  report  of  the 
surveyor  in  proper  form.  In  this  case,  it  bad 
to  determine  whether  or  not  ttae  notice  re- 
quired had  been  given.  In  this,  as  in  those 
cases,  if  the  fact  existed  which  made  It  the 
court's  duty  to  act,  it  bad  no  discretion  in 
the  matter.  It  was  its  imperative  duty  to  re- 
quire the  plaintiff  to  give  a  new  bond. 

We  are  of  opinion,  therefore,  that  the  rem- 
edy of  the  plalntift  company  for  testing  the 
correctness  of  the  action  of  the  county  court 
in  refusing  to  require  the  defendant  to  give  a 
new  bona,  and  thereby  release  the  plaintiff 
company  as  surety,  is  not  by  writ  of  error,  but 
by  mandamus,  and  that  this  writ  of  error 
must  be  dismissed  as  Improvldently  awarded. 


GROVE  V.  GROVE  et  aL 

(Supreme  Court  of  Appeals  of  Vfa-ginia.    Sept. 
18,  1002.) 

DEED— WANT  OF  CONSIDERATION— RIGHTS  OF 
GRANTEE— PARTITION  —  JURISDICTION  —  IN- 
CUMBRANCE —  DISCHARGB  BY  CO-TBNANT  — 
CONTRIBUTION. 

1.  A  grantee  in  a  voluntary  deed  has  no 
greater  right  in  the  property  than  had  his 
grantor. 

2.  Under  the  direct  provision  of  Code,  c.  114, 
courts  of  equity  have  jurisdiction  of  suits  for 

fiartition,  and  hare  power,  where  there  are 
iens,  by  judgment  or  otherwise,  on  the  inter- 
est of  any  party,  to  apply  the  dividends  of 
such  party  in  the  proceeds  of  sale  to  the  dis- 
charge of  such  lien. 

3.  Where  a  co-tenant  discharges  an  incum- 
brance upon  the  common  property,  and  pays 
more  than  his  share  of  the  purchase  pi-ice,  he 
is  entitled  to  ratable  contribution  from  his  co- 
tenants. 

4.  RiRht  of  a  eo-teuant,  who  has  paid  more 
than  his  share  of  the  purchase  price,  to  con- 
tribution does  not  accrue  until  suit  for  partition 
is  brought. 

Appeal  from  circuit  court,  Frederick  county. 

Bill  by  Virginia  Grove  against  Franklin  C. 
Grove  and  William  B.  Grove.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Barton  &  Boyd  and  W.  M.  Atkinson,  for 
appellant.    W.  Roy  Stevenson,  for  appellees. 


WHITTLE.  J.  This  is  a  suit  in  equity, 
brought  by  Virginia  Grove,  widow  of  John  R. 
Grove,  deceased,  against  Franklin  C.  Gr.ive 
and  William  B.  Grove,  brothers  of  decedent, 
to  compel  partition  of  real  estate. 

Tbe  property  In  question  was  conveyed  to 
the  brothers  Jointly.  One-third  of  the  pur- 
chase price  was  paid  in  cash,  and  for  the 
deferred  installments  the  parties  made  prom- 
issory notes,  executing  a  cotemporaneous  deed 
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of  trust  upon  the  subject  to  secure  tbeir  pay- 
ment. 

The  case  made  by  the  bill  Is  that  the  prop- 
erty was  paid  for  by  the  grantees,  each  con- 
tributing his  one-third  part  of  the  purchase 
price.  That  afterwards,  John  R.  Grove,  for  a 
Taloable  consideratloo.  conveyed  his  share  to 
complainant. 

By  their  answer  the  defendants  admit  the 
Joint  purchase  and  conveyance  of  the  prop- 
erty, but  insist  that  John  R.  Grove  was  ad- 
mitted as  co-purchaser  under  an  express  agree- 
ment, and  upon  condition  that  be  would  con- 
tribute one-third  part  of  the  purchase  money, 
and,  in  pursuance  of  that  understaBdlng,  was 
included  as  a  grantee  In  the  deed;  that  he 
paid  no  part  of  the  purchase  price,  asserted 
no  claim  to  any  beneficial  ownership  of  the 
property,  and  abandoned  all  connection  with 
the  transaction;  that,  notwithstanding  the 
foregoing  facts,  before  the  last  installment  of 
purchase  money  was  due,  he  conveyed  all  bis 
supposed  Interest  In  the  property  to  his  wife, 
which  ccnVeyance  was  purely  voluntary. 

Sub6e<]uently  John  R.  Grove  removed  with 
Ilia  wife  to  the  city  of  Washington,  where  he 
died  in  May,  1895,  and  she  has  ever  since  been 
a  nonresident  of  the  state. 

Iterating  their  denial  that  John  R.  Grove 
paid  any  part  of  the  purchase  money,  and 
the  averment  that  Ybrginla  Grove  was  a  mere 
volunteer,  they  pray  that  the  deed  to  her  may 
be  canceled,  and  the  share  In  the  property 
conveyed  to  her  husband  declared  to  be  In 
trust  for  them,  and  the  bill  dismissed. 

At  the  June  term,  1001,  the  court  below 
decreed  that  Franklin  C.  Grove  and  William 
B.  Grove  owned  Jointly  a  two-thirds  undivided 
Interest,  and  Virginia  Grove  a  one-third  un- 
divided interest.  In  the  real  estate  In  contro- 
versy; but  gave  leave  to  the  defendants  to 
file  an  amended  answer  and  cross-bill,  which 
the  decree  recites  was  accordingly  done.  The 
personal  representative  of  John  R.  Grove  was 
admitted  a  party  to  the  litigation,  and  he  and 
Virginia  Grove  by  answer  Interposed  the  stat- 
ute of  limitations  as  a  defense  to  the  demand 
asserted  to  the  cross-bill.  The  three-year  bar 
and  the  limitation  of  five  years,  so  far  as 
the  claim  was  intended  to  affect  the  estate  of 
John  R.  Grove,  deceased,  were  both  relied  on. 

In  the  decree  appealed  from,  the  trial  court 
adhered  to  the  conclusion  reached  In  the  for- 
mer decree  as  to  the  quantum  of  Interest  of 
tiie  parties  in  the  property,  but  established  an 
equitable  lim  in  favor  of  appellees  for  one- 
third  of  the  purchase  price  on  the  share  of 
Virginia  Grove,  and,  subject  to  tlie  usual  pro- 
vision for  redeeming,  directed  a  sale  of  that 
share  to  satisfy  the  lien.  It  was  also  held 
that  the  defense  of  the  statute  of  limitations 
had  no  application  to  the  equitable  lien  which 
the  court  bad  established,  but  did  constitute 
a  bar  to  a  personal  recovery  iignlnst  Virginia 
Grove.  The  plea  was  likewise  sustained  to 
the  demand  against  the  estate  of  John  R. 
Grove,  deceased,  and  the  cross-bill  dismissed 
as  to  bis  personal  representative.    It  is  not 


perceived,  therefore,  how  that  appellant  te 
aggrieved  or  prejudiced  by  the  decree  appealed 
from. 

Appellant  further  insists  that  the  cross-bill 
Is  amenable  to  the  objection  tiiat  It  Is  not 
in  aid  of  any  defense  relied  en  In  the  orig- 
inal pleadings,  but  undertakes  to  Introduce 
new  and  Independent  matter,  which  did  not 
arise  since  the  Institution  of  tlie  suit,  and  that 
It  makes  a  new  party,  and  Is  multifarious. 

So  far  as  these  assignments  of  error  are 
concerned.  It  Is  only  necessary  to  observe, 
whatever  intrinsic  merit  they  may  possess, 
that  the  original  pleadings  in  the  cause  were 
quite  sufficient  to  warrant  the  court,  under  the 
evidence,  in  granting  the  relief  accorded  by 
the  decree  complained  of. 

The  evidence  sustains  the  conclusions  of  the 
court  below: 

(1)  That,  while  the  property  In  controversy 
was  conveyed  to  appellees  and  John  R.  Grove 
jointly,  neither  he  nor  his  grantee,  Virginia 
Grove,  paid  any  part  of  the  purchase  price, 
and  that  both  were  insolvent;  and, 

(2)  That  the  conveyance  from  John  R.  Grove 
to  his  wife  of  an  undivided  one-third  Interest 
In  the  subject  was  not  upon  a  consideration 
deemed  valuable  in  law,  but  voluntary. 

She  cnuld  occupy,  therefore,  no  higher  plane 
hi  relation  to  the  property  than  did  her  gran- 
tor. Lockhart  v.  Vandyke,  VI  Va.  363,  33  S. 
B.  613. 

While  proceedings  for  partition  had  their 
origin  In  the  common-law  courts.  It  Is  a  sub- 
ject over  which  courts  of  equity  have  for 
more  than  a  century  assumed  almost  exclu- 
sive Jurisdiction.  So  thoroughly  has  that  Ju- 
risdiction been  established,  that  an  application 
for  Its  exercise  Is  not  now  addressed  to  the 
sound  discretion  of  the  court,  as  in  cases  for 
specific  performance,  and  other  remedies  of 
like  nature,  but  it  is  said  to  be  due  ex  deblto 
Justitte. 

Mr.  Minor  says,  In  that  connection,  that  "It 
Is  a  remedy  substituted  for  the  difficult  and 
perplexed  remedy  by  writ  of  partition,  the 
necessity  of  discovery  of  titles,  the  Inade- 
quacy of  the  remedy  at  law,  the  difficulty  of 
making  the  appropriate  and  sometimes  indis- 
pensable compensat"ry  adjustments,  the  pecu- 
liar remedial  processes  of  courts  of  equity, 
and  their  ability  to  clear  away  all  Intermediate 
obstructions  against  complete  Justice;  having 
led  to  a  general  concurrent  jurisdiction  on 
the  part  of  those  courts  with  courts  of  law  ha 
all  cases  of  partition."  2  Minor,  Inst.  (2d  Ed.) 
416. 

And  Judge  Story  remarks  that  "In  all  cases 
of  partition,  a  court  of  equity  does  not  act 
merely  In  a  ministerial  character,  and  In 
obedience  to  the  call  of  the  parties,  who  have 
a  right  to  partition,  but  it  founds  itself  upon 
its  general  Jurisdiction  as  a  court  of  equity, 
and  administers  Its  relief  ex  aequo  et  bono, 
according  to  Its  own  notions  of  general  jus- 
tice and  equity  between  the  parties.  It  will, 
therefore,  by  its  decree,  adjust  all  the  equi- 
table rights  of  the  parties  Interested  In  the 
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•estate."  1  Story,  Eq.  Jur.  (11th  Ed.)  8  65eb; 
JTreem.  Co-ten.  (2d  Ed.)  {  505. 

In  enumerating  the  equities  -which  may  be 
4id]usted  and  enforced  In  such  proceedings, 
the  latter  author  says:  "If  one  of  the  co-ten- 
ants has  pnid  more  than  his  just  share  of  an 
Incumbrance  on  the  common  property,  or  has 
advanced  more  than  his  proportion  of  the  pur- 
'Chase  money,  the  court  may  decree  that  pay- 
ment of  the  excess  be  made  to  him,  and,  in 
■default  of  such  payment,  that  the  moiety  of 
the  tenant  In  default  may  be  sold  to  satisfy 
the  amount  equitably  due  from  it."  Freem. 
<!o-ten.  (2d  Ed.)  §  500;  Tompkins  v.  Mitchell, 
■2  Rand.  42S;  Ballou  v.  Ballou,  94  Va.  350,  26 
S.  E.  840,  64  Am.  St.  Rep.  733. 

Jurisdiction  of  suits  for  partition  is  confer- 
red by  statute  upon  courts  of  equity  in  this 
:state,  and  they  are  clothed  with  authority, 
where  there  are  Hens  by  judgment  or  other- 
wise, on  the  Interest  of  any  party,  to  apply 
the  dividends  of  such  party  In  the  proceeds 
'Of  sale  to  the  discharge  of  such  Hen.  Code 
Va.  c.  114. 

The  right  of  a  co-tenant,  who  discharges 
«n  Incumbrance  upon  the  common  property, 
or  pays  more  than  his  share  of  the  purchase 
.price,  to  ratable  contribution  from  his  co-ten- 
ants, Is  said  to  arise  out  of  the  trust  relation- 
ship which  exists  among  Joint  owners  of 
jiroperty,  rather  than  by  way  of  subrogation. 
But  whatever  may  have  been  Its  origin,  the 
•doctrine  Is  firmly  established  by  the  authori- 
ties, and  was  properly  applied  by  the  circuit 
-court  to  the  facts  of  this  case. 

The  contention  of  appellant  that  the  equi- 
table Hen  estnbUsbed  In  behalf  of  appeHees 
Is  barred  by  the  statute  of  limitations  Is  with- 
out merit.  Indeed,  the  question  has  been  de- 
■clded  adversely  to  that  view  by  this  court  In 
the  recent  case  of  Ballou  v.  Ballou,  cited 
■above,  where  It  was  held  that  the  right  to  en- 
force demands  of  that  character  does  not  ac- 
-crue  until  suit  for  partition  Is  brought,  and 
that  statutes  of  limitation  have  no  application 
to  such  suits. 

There  Is  no  error  in  the  decree  appealed 
:from,  and  it  must  be  afBrmed. 


NEFP  V.  RYMAN. 

■(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

18,  1902.) 

ADVERSE    POSSESSION— DISCLAIMER   BY   TEN- 
ANT—REMOVAL  OP   CLOUD. 

1.  In  order  that  possession  by  a  tenant 
against  his  landlord  should  be  deemed  adverse, 
it  is  not  necessary  that  there  should  be  first  a 
•surrender  of  possession,  but  there  must  be  a 
■clear,  positive,  and  continued  disclaimer  and 
disavowal  of  the  landlord's  title,  and  knowl- 
edge of  the  fact  must  be  brought  home  to  the 
landlord  before   a  foundation  can  be  laid   for 

the  onerntion  of  the  statute  of  limitations. 

2.  Where  the  relation  of  landlord  and  ten- 
ant has  once  been  established,  it  continues  as 
to    all    who    may    succeed    to    the    possession 

through  or  under  the  tenant. 

f  1.  See  Landlord  and-  Tenant,  vol.  !I2,  ConU  Dis. 
%i  203,  204,   209. 


3.  A  bill  to  remove  a  cloud  on  title  cannot 
be  maintained  if  the  complainant  is  out  of 
possession;  be  having  an  adequate  remedy  at 
law. 

Appeal  from  circuit  court,  Rockingham  coun- 
ty. 

BUI  by  one  Ryman  and  others  against  Mi- 
chael Neft  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Reversed. 

D.  O.  Dechert  and  G.  A.  Wlnfleld,  for  ap- 
pellant.   Roller  &  Martz,  for  appellee. 

WHITTLE,  J.  The  object  of  this  suit  Is 
to  quiet  title  of  complainants,  appellees  here, 
to  the  land  In  controversy,  and  to  remove  a 
cloud  cast  upon  the  title  by  having  canceled 
a  deed  from  Elenora  Neff  to  her  brother  and 
codefendant,  Michael  Neff,  by  which  she  un- 
dertook to  convey  the  lot  to  him. 

The  biU  charges  that  the  female  complain- 
ant acquh-ed  title  to  the  property  by  descent 
from  her  father,  George  WHl;  that  In  the 
year  1879  his  heirs  at  law  made  partition  U 
pals  of  the  land  of  which  he  died  seised,  and 
the  lot  In  controversy  was  allotted  and  con- 
veyed to  complainants  as  their  share  of  the 
Inheritance;  that  they  have  since  that  time 
held  It  In  uninterrupted  possession,  within  their 
IncloEure,  occupying,  cultivating,  and  paying 
taxes  thereon. 

The  Insistence  is  that  ■neither  the  defend- 
ants, nor  any  one  under  whom  they  claim, 
have  ever  had  any  right  or  title  to  the  land, 
and  that  the  deed  from  Elenora  Neff  to  ber 
brother  Is  fraudulent. 

The  answer  of  Michael  Neff.  who  alone  ap- 
peared, admits  that  complainants  are  in  pos- 
session of  the  land,  but  denies  that  they  have 
title  thereto,  or  that  their  possession  was  ad- 
verse. On  the  contrary,  he  maintains  that 
until  the  Institution  of  this  suit  complainants 
had  continuously  recognized  and  admitted  bis 
ownership  and  that  of  bis  predecessors  In  ti- 
tle. He  denies  the  charge  of  fraud,  and  sets 
forth  clrcumstantiaUy  his  chain  of  title. 

By  the  decree  appealed  from,  the  trial  court 
sustained  the  contention  of  complainants  and 
canceled  the  deed. 

The  evidence  warrants  the  following  find- 
ings: 

(1)  That  the  lot  in  question  did  not  be- 
long to  the  estate  of  George  WIU,  deceased, 
but  was  Included  in  a  royal  grant,  bearing 
date  September  10,  1755,  of  ISO  acres  to  Ja- 
cob Bear. 

(2)  That  this  land  descended  to  Jacob  Bear. 
Jr.,  a  son  of  the  original  patentee,  and  In  the 
year  1842  was  partitioned  among  his  heirs  at 
law;  but  that  the  lot  in  controversy  was  not 
embraced  hi  that  division. 

(3)  That  In  the  year  1856  Henry  Neff,  father 
of  appellant,  and  one  of  the  hebrs  of  Jacob 
Bear,  Jr.,  took  possession  and  claimed  owner- 
ship of  the  <<mltted  lot  by  a  parol  agreement 
with  the  other  heirs. 

(4)  That  Henry  Neff  afterwards  deUvered 
the  possession  to  George  WUl  as  tenant  at 
will.    That    George   WUl   asserted  no   other 


Digitized  by  VjOOQIC 


Ga.) 


GEORGIA  R.  &  BANKING  (X).  v.  MADDOX. 


315 


3lalm  to  the  property,  and  tbat  the  character 
and  extent  of  bis  title  were  known  to  appellees. 

And  (5)  that  when  the  land  of  George  Will 
was  partitioned,  In  the  year  1879,  Henry  NetTs 
lot  was  Included  In  the  allotment  and  deed  to 
appellees,  and  has  ever  since  been  In  their 
possession. 

That  appellees  promptly  put  their  deed  to 
record,  but  made  no  change  in  the  physical 
markings  of  the  boundaries  of  the  lot,  which 
consisted  of  stones  planted  at  each  comer,  and 
they  never  Informed  Henry  NetT,  or  those 
claiming  under  him,  of  any  disclaimer  on  their 
part  of  his  tlUe,  but  from  time  to  time,  during 
the  continuance  of  their  possession,  made  pro- 
posals to  purchase  the  lot. 

It  is  settled  law  in  this  state  that  a  tenant 
may  dissever  the  relations  existing  between 
himself  and  his  landlord  without  first  sur- 
rendering possession  of  the  leased  premises; 
but  In  order  for  his  possession  to  be  deemed 
adversary,  there  must  be  a  clear,  positive, 
and  continued  disclaimer  and  disavowal  of 
the  landlord's  title,  and  Imowledge  of  the 
fact  that  the  possession  is  adverse  must  be 
brought  home  to  the  landlord  before  a  founda- 
tion can  be  laid  for  the  operation  of  the  stat- 
ute of  limitations  against  him.  Ersklne's 
Kx'rs  V.  North,  14  Grat.  60,  66;  Creekmur  y. 
Creekmur,  75  Va.  430. 

The  principle  is  elementary,  and  has  re- 
ceived the  repeated  approval  of  this  court, 
that  when  the  relation  of  landlord  and  tenant 
has  been  once  established.  It  attaches  to  all 
who  may  succeed  to  the  possession,  through 
cr  under  the  tenant,  whether  Immediately  or 
mediately;  and  the  succeeding  tenant  Is  as 
much  bound  by  the  acts  and  admissions  of  his 
predecessor  as  if  they  were  his  own.  Emerick 
V.  Tavener,  9  Grat.  224,  58  Am.  Dec.  217. 

"The  relation  of  landlord  and  tenant  Is  one 
carefully  guarded  by  the  law,  and  it  will  not 
allow  one  who  has  come  Into  the  possession 
of  land  onder  another  to  set  up  an  adverse 
-claim  to  it  without  full  notice  of  his  disclaim- 
er, or  assertion  of  adverse  title.'*  Reusens  v. 
I-awson.  &1  Va.  226,  237,  21  S.  E.  347;  Hulvey 
V.  Hulvey,  92  Va.  182,  23  S.  Bl.  233. 

The  ground  upon  which  jurisdiction  of 
-courts  of  equity  to  quiet  possession  and  re- 
move clouds  from  a  title  rests  is  that  It  Is  In- 
equitable that  a  party  in  possession  with  a 
good  title  should  be  embarrassed  by  having 
a  hostile  claim  outstanding  against  his  prop- 
erty, which,  although  not  actively  asserted, 
and  not  of  any  validity,  is  nevertheless  calcu- 
lated to  affect  the  marketability  of  the  title. 

But  a  bill  in  snch  case  can  only  be  main- 
tained upon  allegations  and  proof  that  the 
plaintiff  has  both  the  possession  and  a  good 
tlUe.  Story,  Eq.  PI.  (10th  Ed.)  §  603,  note  b; 
Carroll  v.  Brown,  28  Grat  791;  Steams  v. 
Barman,  80  Va.  48;  Baker  v.  Briggs,  99  Va. 
^60,  38  S.  E.  277. 

A  plaintlfT  in  possession  cannot  report  to  an 
action  of  ejectment,  and  Is  therefore  without 
«  complete  and  adequate  remedy  at  law. 
5telnman  v.  Vicars,  99  Va.  595,  39  S.  E.  227. 


In  the  light  of  the  fore;;oIng  principles,  ap- 
plied to  the  facts  of  this  case.  It  Is  apparent 
that  appellees  succeeded  to  the  title  and  pos- 
session of  George  Will,  tenant  of  Henry  Nelf, 
to  the  lot  in  controversy,  and  that  until  the 
Institution  of  this  suit  there  had  been  no  such 
disseverance  of  the  privity  of  title  existing  be 
tween  them  as  to  render  their  possession  ad- 
verse. 

There  was  a  failure  to  prove  the  essential 
elements  to  give  the  circuit  court  jurisdiction, 
and  the  bill  ought  to  have  been  dismissed  at. 
the  hearing,  with  costs. 

The  decree  appealed  from  is  therefore  erro- 
neous, and  it  must  be  reversed. 


GEORGIA  R.   &  BANKING  CO.  et  al.   v. 
MADDOX  et  al. 

(Supreme   Court  of   Georgia.     Aug.   9,   1902.) 

RAILROADS— LEASE  OP  FRANCHISE— TRAFFIC 
CONTRACT  —  VALIDITY  —  USB  OF  TERMINAL 
YARD— NUISANCE  —  IMPROPER  OPERATION  — 
INJUNCTION. 

1.  Under  the  charter  of  the  Georgia  Rail- 
road &  Banking  Company  and  the  amendment 
thereto,  it  had  lawful  authority  to  lease  its 
fraucliises,  as  to  the  transportation  of  both 
freight  and  passengers,  to  another,  and  in  such 
franchises  were  included  all  rights  and  privi- 
leges necessary  to  conducting  the  business  for 
which  the  company  was  incorporated,  among 
which  was  the  right  to  maintam  yards  at  ter- 
minal points  for  the  manipulation  of  trains. 
Such  franchises  of  the  company  passed,  by 
lease,  to  the  Louisville  &  Nashville  Railroad 
Company,  and  'in  part  to  the  other  defendants. 
The  Loaiaville  &  Nashville  Railroad  Com- 
pany had  lawful  power  to  lease  part  of  the 
right  of  way  of  the  Georgia  Railroad  &  Bank- 
ing Company,  in  Atlanta,  to  the  Atlanta  Belt 
JAue  Company,  to  be  used  as  a  terminal  yard. 
The  charter  of  the  Atlanta  Belt  Line  Company 
authorized  it  to  accept  from  the  Louisville  & 
Nashville  Railroad  Company,  as  lessee  of  the 
Georgia  Railroad  &  Banking  Company,  the 
right  to  use  such  terminal  yard. 

2.  The  Atlanta  Belt  Line  Company  hod  the 
statutory  power  to  lease  its  road,  property,  and 
franchises  to  the  Atlanta  &  West  Point  Rail- 
road ('ompany,  and  the  latter  company  had,  by 
its  charter  as  amended,  the  right  to  accept 
such  lease. 

3.  The  traffic  contract  entered  Into  between 
the  Atlanta  &  West  Point  Railroad  Company 
and  the  Louisville  &  Nashville  Railroad  Com- 
pany, under  the  terms  of  which  each  of  these 
companies  acquired  the  right  to  use  certain 
property  of  the  other  in  the  city  of  Atlanta,  to 
facilitate  the  transportation  of  freight,  was 
legal. 

4.  Where  a  railroad  terminal  yard  is  locat- 
ed, and  its  consitruction  authorized,  under  stat- 
utory powers,  if  it  be  constructed  and  operated 
in  a  proper  manner,  it  cannot  be  adjudged  a 
nuisance.  Accordingly,  injuries  and  inconven- 
iences to  persons  residing  near  such  a  yard, 
from  noises  of  locomotives,  rumbling  of  cars, 
vibrations  produced  thereby,  and  smoke,  cin- 
ders, soot,  and  the  like,  -which  result  from  the 
ordinary  and  necessary,  therefore  proper,  use 
and  ojierntion  of  such  a  yard,  are  not  nuisances, 
but  are  the  necessary  concomitants  of  the  fron- 
ohise  granted.  The  terminal  yard  the  operation 
of  which  Is  sought  to  be  enjoined  iu  this  case 
was  located,  and  its  operation  authorized,  un- 
der statutory  powers. 

5.  A  railroad  terminal  yard,  though  author- 
ized by  statute,  may  become  a  nuisance  by  im- 
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proper  constmctloii.  or  by  sabseqnent  improper 
operation. 

6.  Thoagh  the  eyidence  in  this  case,  both  as 
to  construction  and  operation,  was  conflict- 
ing, the  granting:  generally  of  the  injunction 
■was  erroneous;  for  properly  interpreting  the 
language  used  in  the  opinion  filed  by  the  trial 
judge,  in  the  light  of  the  strong  and  decided 
preponderance  of  testimony  showing  that  the 
construction  of  the  yard  upon  a  grade  was  prop- 
er, it  is  manifest  that  he  did  not  grant  the  in- 
janction  solely  because  the  yard  was  not  laid 
out  upon  a  level.  This  being  so,  and  the  effect 
of  the  injunction  being  to  entirely  prevent  even 
the  proper  carrying  on  of  a  lawful  business,  in- 
stead of  pointing  out  and  restraining  particular 
acts  which,  because  unnecessary  or  unlawful, 
were  nuisances,  the  judgment  excepted  to  can- 
not be  upheld;  and  moreover,  save  as  to  op- 
erations on  the  Sabbath,  there  was  no  evi- 
dence suSlciently  clear  and  distinct  to  enable 
the  court  to  designate  any  such  acts  as  those 
just  indicated,  and  specifically  enjoin  the  com- 
mission of  the  same. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Fulton  county; 
Geo.  F.  Oober,  Judge. 

Action  by  J.  E.  Maddox  and  others  against 
tlie  Georgia  Ralli-oad  &  Banking  Company 
and  others.  Judgment  for  plaintiffs,  and 
defoidantB  bring  error.    Reversed. 

Jos.  B.  &  Bryan  Cumings,  Sanders  Mc- 
Daniel,  Dorsey,  Brewster  &  Howell,  and 
King  &  Spalding,  for  plaintiffs  in  error.  H. 
E.  W.  Palmer,  G.  L.  Bell,  and  B.  H.  Hiil, 
for  defendants  In  error. 


FISH,  J.  The  record  shows  that  24  resi- 
dents and  owners  of  dwelling  houses  at  Ii>- 
man  Park,  in  the  eastern  portion  of  the  city 
of  Atlanta,  and  the  trustees  of  2  cburcbes 
located  there,  filed  a  petition,  with  various 
amendments  thereto,  for  an  injunction 
against  the  Georgia  Railroad  &  Banking 
Company,  the  Louisville  &  Nashville  Rail- 
road Company,  and  the  Atlanta  &  West 
Point  Railroad  Company,  to  restrain  the 
operation  of  a  terminal  yard,  located  on  the 
right  of  way  of  the  first-named  company,  ad- 
joining Inman  Park.  The  grounds  upon 
which  the  injunction  was  sought  were  that 
such  yard  and  the  manner  in  which  It  was 
conducted  was  a  nuisance,  and  that  the  dam- 
age resulting  therefrom  to  the  petitioners 
was  special  and  irreparable.  Inman  Park 
was  laid  out  in  1887  and  1888  as  a  residen- 
tial, church,  and  school  site,  upon  which  val- 
uable residences  and  churches  were  soon  aft- 
erwards erected,  and  the  park  can  be  used 
for  no  other  purposes.  This  park  Is  bound- 
ed on  its  entire  southern  frontage  by  the 
right  of  way,  200  feet  wide,  of  tbe  Georgia 
Railroad  &  Banking  Company.  This  com- 
pany was  Incorporated,  in  1833,  as  the  Geor- 
gia Railroad,  and  its  name  changed  to  the 
Georgia  Railroad  &  Banking  Company  by  an 
amendment  to  its  charter  In  1835.  Its  rail- 
road franchises,  roads,  rolling  stock,  etc., 
were  leased  to  William  M.  Wadley  and  his 
assigns  In  1881,  and  the  Louisville  &  Nash- 
ville Railroad  Company  became  the  lessee 
through  an  assignment  of  the  Wadley  lease. 


On  October  17,  1899,  tbe  AtlanU  Belt  Une 
Company  was  Incorporated,  under  the  gen- 
eral railroad  law  of  this  state,  to  construct  a 
steam  railroad  from  Oakland  City,  on  tbe 
Atlanta  &  West  Point  Railroad,  to  a  point 
on  tbe  Georgia  Railroad  at  or  near  tbe  east- 
ern corporate  boundary  of  the  city  of  At- 
lanta. The  road  was  so  built  Its  western 
terminus  was  about  two  miles  west  oi  the 
eastern  terminus  of  tbe  Atlanta  &  West 
Point  Railroad,  and  Its  eastern  terminus  was 
about  one  mile  and  three-quarters  east  of  tbe 
western  terminus  of  tbe  Georgia  Railroad. 
On  November  30,  1900,  the  Louisville  &  Nash- 
ville Railroad  Company  leased  to  the  Atlanta 
Belt  Line  Company  a  part  of  tbe  right  of 
way  of  the  Georgia  Railroad  &  Banking 
Company,  at  the  junction  of  tbe  two  roads, 
for  terminal  facilities;  and  it  is  upon  this 
leased  land  that  tbe  ta-mlnal  yard  In  que»- 
tion  is  now  located.  On  September  12,  1900, 
the  Atlanta  &  West  Point  Railroad  Compa- 
ny, which  was  Incorporated  by  the  legisla- 
ture before  the  enactment  of  the  general 
railroad  law  of  this  state,  had  its  charter 
amended  so  as  to  include  three 'parts  of  the 
provisions  of  tbe  general  railroad  law,  to  wit: 
First  The  sixth  paragraph  of  section  2167  of 
the  Civil  Code,  which  reads  as  follows:  "To 
cross.  Intersect  or  join  or  unite  its  railroads 
with  any  railroad  heretofore  or  hereafter  tO' 
be  constructed,  at  any  point  in  its  route,  or 
upon  the  ground  of  any  other  railroad  com- 
pany, with  tbe  necessary  tiuuouts,  sidings 
and  switches,  and  any  other  convenlencea 
necessary  in  tbe  construction  of  said  road, 
and  may  run  over  any  part  of  any  railroad's 
right  of  way  necessary  or  proper  to  reach  its 
freight-depot,  in  any  city,  town  or  village 
through  or  near  which  said  railroad  may 
run."  Second.  Tbe  2173d  section  of  the  Civil 
Code,  the  power  given  by  this  section  being: 
"To  lease  or  purchase  the  property  of  any 
other  such  company  and  hold,  use,  and  oc- 
cupy tbe  same  in  such  mannor  as  they  may 
deem  most  beneficial  to  tbeb:  interest" 
Third.  The  2179th  section,  by  which  plain- 
tiffs In  error  claim  the  Atlanta  &  West  Point 
Railroad  Company  was  empowered  to  pur- 
chase or  lease  the  property  and  franchises  of 
any  other  railroad  company  whose  ralh-oad 
shall  connect  with,  or  form  a  continuous  line 
or  system  with,  tbe  railroad  of  such  com- 
pany, upon  such  terms  as  may  be  agreed 
upon.  On  November  30,  1900,  tbe  Atlanta 
&  West  Point  Railroad  Company  leased  the 
Atlanta  Belt  Line,  with  all  its  rights,  prop- 
erty, and  franchises,  including  tbe  leass  of 
that  part  of  the  right  of  way  of  tbe  Georgia 
Railroad  Ac  Banking  Company  upon  whicb 
the  terminal  yard  in  question  is  located. 
Tbe  Atlanta  &  West  Point  Railroad  Com- 
pany began  its  transportation  business  over 
the  Atlanta  Belt  Line,  and  Its  use  of  the 
terminal  yard,  on  or  about  January  1,  190L 
Under  a  traffic  contract  between  the  Louis- 
ville &  Nashville  Baliroad  Company  and  the 
Atlanta  &  West  Point  Railroad  Company,  the 
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latter  -was  granted  the  Joint  use  of  the  Geor- 
Kla  Railroad  &  Banlting  Company's  termi- 
nals in  and  near  Atlanta,  and  of  its  offices, 
station  baildings,  freight  depot,  coal  chutes, 
water  tanks,  platforms,  and  yards,  and  the 
Atlanta  &  West  Point  Railroad  C!ompany 
granted  to  the  LoulSTllle  &  Xasbville  Rail- 
road Company  the  equal  use,  in  common,  of 
its  warehouses  and  grounds  near  Decatur 
-and  Butler  streets,  its  freight  warehouse  near 
Loyd  street,  and  its  tracks  and  terminal 
yard,  on  the  right  of  way  of  the  Georgia 
Railroad  &  Banidng  Company,  at  and  near 
Inman  Park. 

The  petition  for  injunction,  and  the  amend- 
ments thereto,  aver  that  the  original  lease 
-of  tbe  Georgia  Railroad  &  Banking  Company 
to  William  M.  Wadley  was  void  because  un- 
anthorlzed  by  that  company's  charter;  that, 
for  the  same  reason,  the  lease  by  the  Louis- 
ville &  NashTlUe  Railroad  Company  of  the 
part  of  the  right  of  way  of  the  Georgia  RalK 
road  &  Banking  Company  to  the  Atlanta 
Belt  Line  for  terminal  facilities  was  void; 
that  there  was  no  physical  connection  be- 
tween the  Atlanta  &  West  Point  Railroad 
-and  the  Georgia  Railroad,  as  the  eastern 
terminus  of  the  former  road  was  at  Nelson 
fltreet  bridge,  in  the  western  part  of  the  city 
of  Atlanta,  and  the  western  terminus  of  the 
Georgia  Railroad  was  In  the  center  of  the 
city;  and  that,  therefore,  the  terminal  yard 
at  Inman  Park  was  located  in  a  place  not 
authorized  by  law,  which  made  it  a  nuisance 
per  se.  The  petitioners  also  contended  that 
the  yard  could  be  located  on  the  Atlanta  Belt 
Line  where  there  were  no  residences;  that 
the  yard  as  constructed  is  partly  on  a  steep 
grade,  which  intensifies  the  noises  from  lo- 
comotives and  moving  trains,  and  Increases 
the  volumes  of  smoke  and  cinders  that  are 
cast  into  their  houses;  that  work  in  this 
terminal  yard,  which  consisted  of  dissecting 
trains  and  switching  cars  and  making  up  and 
moving  ofT  freight  trains  by  Inefficient  and 
-overloaded  engines,  was  carried  on  almost 
unremittingly  every  day  and  night,  includ- 
ing Sundays;  and  that  these  annoyances, 
with  the  unnecessary  blowing  of  whistles, 
ringing  of  bells,  and  screaming  of  trainmen 
produced  irreparable  injury  to  their  prop- 
-erty,  and  made  comfort  in  the  daytime  and 
sleep  at  night  almost  an  Impossibility  to 
themselves  and  the  members  of  their  fami- 
lies. The  petitioners  submitted  affidavits 
tending  to  support  the  various  averments  and 
-contentions  made  in  their  pleadings. 

The  defendants  answered  that  the  terminal 
yard  was  located  In  pursuance  of  statutory 
powers,  was  sklllfuUy  and  properly  construct- 
ed, and  caused  less  noise  and  Inconvenience, 
in  switching  cars  and  other  work  thereon, 
than  if  it  had  been  entirely  on  a  level  grade, 
and  was  not  negligently  or  Injuriously  op- 
-erated  in  any  respect.  These  averments  were 
supported  by  affidavits  and  other  documentary 
evidence.  The  Judge  of  the  court  below  grant- 
ed a  preliminary  injunction  on  July  13,  1901, 


restraining  .the  use  of  the  terminal  yard  alto- 
gether on  and  after  October  1,  1901,  and  until 
tliat  date  enjoined  its  use,  as  such,  on  Sundays 
and  between  the  hours  of  9  p.  m.  and  6  a.  m 
on  other  days.  The  defendants  excepted  td 
the  grant  of  such  Injunction,  and  Just  before 
he  certified  the  bill  of  exceptions  presented  by 
the  defendants,  on  August  1,  1901,  the  judge 
modified  such  injunction  so  that  Mie  same, 
"without  reserve,  Is  suspended  after  the  first  of 
October  [1901]  until  the  remittitur  is  entered, 
and  shall  not  take  effect  until  five  [5]  days 
after  entry  of  the  remittitur  from  the  supreme 
court,  in  the  event  such  judgment  is  affirmed. 
The  restraint  from  switching  as  granted  in 
said  order  of  July  13tb,  1901.  on  Sundays  and 
from  9  p.  m.  to  6  a.  m.  on  other  days,  will 
continue  until  said  injunction  without  reserve 
goes  into  effect" 

1.  The  Atlanta  Belt  Line  Company  was  in- 
corporated under  the  general  railroad  law  of 
this  state.  Its  eastern  terminus,  according  to 
its  charter,  was  to  be  at  a  point  on  the  Geor- 
gia Railroad  at  or  near  the  eastern  corporate 
boundary  of  the  city  of  Atlanta.  This  gave 
it  a  large  discretion  In  selecting  the  point  for 
such  terminus,  and  tiie  company's  exercise  of 
such  discretion  "igrlU  not  be  revised  unless  It 
has  clearly  exceeded  its  limits  or  acted  In  bad 
faith"  (3  Elliott,  R.  R.  {  919,  p.  1264;  Fall 
River  Iron  Works  Co.  v.  Old  Colony  &  P.  R. 
R.  Co.,  5  Allen,  221);  and  such  revision,  what- 
ever might  be  the  private  remedies  of  indi- 
viduals to  prevent  the  location  at  the  point 
selected,  cannot  be  made,  certainly,  in  a  col- 
lateral proceeding,  after  the  completion  of  the 
work  (RaUroad  Co.  v.  Sneer.  5G  Pa.  325.  94 
Am.  Dec.  84).  The  Atlanta  Belt  Line  Com- 
pany possessed  the  statutory  power  to  acquire 
by  condemnation,  purchase,  or  lease  any  land 
necessary  for  Its  terminal  facilities  at  Its 
eastern  terminus.  Civ.  Co6e,  i  2167,  par.  3. 
And,  when  terminal  yards  are  necessary, 
they  must  be  provided  by  a  railroad  to  facili- 
tate Its  business  of  transportation.  4  Elliott, 
R.  R.  I  1479.  It  acquired  the  land  needful 
for  this  purpose  on  a  part  of  the  right  of  way 
of  the  Georgia  Railroad  &  Banking  Com- 
pany, by  lease  from  the  Louisville  &  Nash- 
ville Railroad  Company,  which  was,  and  still 
is,  the  sublessee  of  the  Georgia  Railroad  A 
Banking  Company.  To  make  this  lease  val- 
id, the  lessor  must  have  had  the  power  to 
make  the  lease,  and  the  lessee  the  power  to 
accept  It,  for  if  the  lease  was  bayond  the 
power  of  either,  it  was  as  Invalid  as  If  be- 
yond the  power  of  both.  St.  Louis,  V.  &  T. 
H.  R.  Co.  V.  Terra  Haute  &  I.  R.  Co.,  146 
U.  S.  393,  402,  12  Sup,  Ct.  963,  36  L.  Ji,d.  748; 
2  EUlott.  R.  R.  |§  430,  432.  See,  also,  Central 
R.  &  Banking  Co.  v.  Mayor,  etc.,  of  Macon, 
43  Ga.  644.  The  Atlanta  Belt  Line  Com- 
pany, as  shown  above,  had  the  statutory  pow- 
er to  accept  the  lease.  The  question  then 
arises,  did  the  Louisville  &  Nashville  Rail- 
road Company  possess  the  power  to  make  the 
lease?  The  Georgia  Railroad  &  Banking 
Company  was  leased  to  WlUIam  M.  Wadley 
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and  his  assigns  on  May  7,  1881,  and  an  as- 
signment of  this  lease  was  duly  pi*ocured  by 
the  Louisville  &  Nashville  Railroad  Compa- 
ny, and  the  Georgia  Railroad  &  Banking 
Company  has  ever  since  acquiesced  in  the 
subletting  by  Wadley.  By  such  acquies- 
cence, the  Georgia  Railroad  &  Banking  Com- 
pany occupies  the  same  position  as  If  it  had 
originally  leased  directly  to  the  Louisville 
&  Nashville  Railroad  Company.  Moreover, 
If  the  charter  of  the  Georgia  Railroad  & 
Banking  Company  confers  the  power  of  leas- 
ing In  the  manner  above  referred  to,  then 
such  power  passed,  as  a  part  of  the  fran- 
chise, to  the  lessee.  In  the  absence  of  any  re- 
stricting clause  or  provision  in  the  lease.  See 
19  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  887.  The 
sections  of  the  charter  of  the  Georgia  Rail- 
road &  Banking  Company  applying  to  the 
power  of  leasing  are  section  12  (Acts  1833, 
p.  262)  and  section  14  (Acts  1833,  p.  263). 
Section  12  is  as  follows:  "That  the  said 
Qeorgia  Railroad  Company  shall  at  all  times 
have  the  exclusive  right  of  transportation 
or  conveyance  of  persons,  merchandise  or 
produce,  over  the  railroad  and  railroads  to 
be  by  them  oonstructed,  lohile  they  see  Jit 
to  exercise  the  exclusive  right;  provided 
that  the  charge  of  transportation  or  convey- 
ance shall  not  exceed  fifty  cents  per  hun- 
dred on  heavy  articles,  and  ten  cents  per 
cubic  foot  on  articles  of  measurement,  for 
every  one  hundred  miles;  and  five  cents  per 
mile  for  every  passenger:  provided  always, 
that  the  said  company  may,  toJien  they  see 
fit,  rent  or  farm  out  all  or  any  part  of  their 
said  exclusive  right  of  transportation  or  con- 
veyance of  persons  on  the  railroad  or  rall- 
road<»,  with  the  privilege  to  any  individual  or 
individuals,  or  other  company,  and  for  such 
term  as  may  be  agreed  upon,  subject  to  the 
rates  above  mentioned.  And  the  said  compa- 
ny in  the  exercise  of  their  right  of  carriage 
or  transportation  of  persons  or  property,  or 
the  persons  so  taking  from  the  company  the 
right  of  transportation  or  conveyance,  shall, 
BO  far  as  they  act  on  the  same,  be  regarded 
as  common  carriers."  (Italics  ours.)  And 
section  14  provides:  "That  whenever  the 
company  aforesaid  shall  see  fit  to  farm  out 
at  aforesaid,  to  any  person  or  persons,  or 
body  corporate,  any  part  of  their  exclusive 
right  of  conveyance  and  transportation," 
(Italics  ours),  they  may  provide  for  the  char- 
acter of  the  locomotives  and  cars  that  the  lessee 
shall  use.  It  is  violative  of  all  rules  of  In- 
terpretation to  select  one  sentence  or  clause 
of  a  section  In  a  charter,  and  shut  one's  eyes 
to  the  rest  of  the  section,  with  the  view  of 
getting  the  sense  of  the  whole  section.  And 
it  Is  equally  unwarranted  to  pass  over  alto- 
gether a  succeeding  section  which  contains 
words  conclusively  showing  a  dirsct  refer- 
ence to  and  connection  with  a  prior  sectiiHi 
on  the  same  subject-matter.  "Special  char- 
ters and  general  incorporation  laws  are,  like 
other  legislative  acts,  within  the  rule  that.  In 


construing  a  statute,  tlis  whole  act  must  be 
looked  into,  and  all  Its  parts  hannouized  if 
possible."  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.> 
713.  It  Is  true,  as  was  said  in  the  case  of 
Railroad  v.  Smith,  70  Ga.  700,  that  the  pow- 
ers given  to  a  corporation  must  appear  in  Its. 
charter  In  plain  words  or  by  necessary  impli- 
cation, and  that  all  reasonable  doubts  shall 
be  resolved,  against  the  corporation,  in  favor 
of  the  public.  This  Is  but  an  Iteration  of  an 
oft-repeated  principle.  "The  true  meaning  of 
the  doctrine  is  that  grants  to  corporations  are 
construed  most  favorably  to  the  public  when 
there  exists  a  reasonable  doubt  as  to  the  ex- 
tent of  the  privileges  conferred.  But  it  does 
not  follow  from  this  that  such  a  grant  Is  to 
be  construed  so  strictly  as  to  wrest  the  mean- 
ing of  words  from  their  common  and  well- 
understood  significance;  but  such  a  grant, 
like  every  other  instrument,  public  or  pri- 
vate, is  to  be  construed  according  to  the  plain 
meaning  of  tlie  words,  where  they  are  free 
from  ambiguity  and  doubt"  4  Thomp.  Corp. 
f  6345. 

Now,  let  US  construe  sections  12  and  14 
of  the  charter  of  the  Georgia  Railroad  &  Bank- 
ing Company  according  to  law,  which  requires 
It  to  be  done  without  beginning  and  ending 
in  the  middle  of  either  section,  or  arguing  in 
a  circle.  In  the  first  place,  the  company  has. 
at  all  times  the  exclusive  right  of  transporta- 
tion or  conveyance  of  persons  or  property, 
"while  they  see  fit  to  exercise  the  exclusive 
right."  If  they  do  not  see  fit  to  exercise  It 
after  possessing  It,  the  necessary  Implication 
Is  that  they  would  or  could  farm  it  out  ta 
whole  or  in  part.  This  conclusion  passes  fron> 
the  state  of  a  necessary  implication  to  that 
of  an  express  grant  to  lease  such  right,  upon 
a  consideration  of  the  subsequent  words  In  the 
same  section,  and  by  connecting  and  constru- 
ing this  part  of  section  12  with  section  14,  as 
we  will  show  further  on.  Next,  there  are 
two  rates  specified  for  the  transportation  of 
two  classified  species  of  property,  and  one  sin- 
gle rate  for  the  conveyance  of  persons.  Theu 
immediately  follows  the  right  of  the  company,, 
when  they  see  fit,  to  farm  out  to  any  person 
or  persons,  or  other  company,  the  whole  or 
any  part  of  their  exclusive  right  of  transporta- 
tion or  conveyance  of  persons  on  the  railroad 
or  railroads,  with  the  privileges,  for  such  teruv 
as  may  be  agreed  on.  Almost  an  Identical 
right  as  Is  given  by  these  words  alone  is 
found  in  the  charter  of  the  Monroe  Railroad 
Company,  granted  in  1833  (Acts  1833,  p.  243), 
and  the  words  were  construed  in  the  case 
of  Central  R.  &  Banking  <3o.  v.  Mayor,  etc., 
of  Macoo,  43  Ga.  605,  to  confer  upon  the  com- 
pany the  right  to  lease  its  road,  in  whole  or  In 
part,  for  the  transportation  of  persons  and 
property.  Such  leasing  by  the  Georgia  Rail- 
road Company  is  to  be  "subject  to  the  rates 
above  mentioned."  The  word  "rates"  here 
clearly  relates  to  the  charges  fixed  for  the 
transportation  of  property  and  the  conveyance 
of  persons,  for  there  Is  only  one  rate  as  to 
passengers;  and  hence  the  power  to  least.^  in 
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whole  or  In  part,  the  exclusive  rigbt  of  trans- 
portation o(  property,  Is  thus  further  showu 
by  express  and  apt  words.  Again,  the  com- 
pany while  exercising  Its  "right  of  carriage  or 
transportation  of  persons  or  pr  perty,  or  the 
person  so  taking  [leasing]  from  the  company 
the  right  [such  right]  of  transportation  or  con- 
veyance, shall  be  regarded  as  common  car- 
riers." These  words  show  that  the  lessee  of 
the  company,  as  well  as  the  company  itself, 
while  exercising  the  rights  conferred,  would 
be  a  common  carrier,  with  the  "right  of  car- 
riage or  transportatlnn  of  persons  or  proper- 
ty." And  in  section  14  the  power  is  expressly 
given  to  the  Georgia  Railroad  Company,  when 
it  sees  fit,  to  farm  out  as  aforesaid  (that  is, 
as  specified  In  section  12),  to  any  person  or 
persons,  or  other  company,  "any  part  of  their 
exclusive  right  of  conveyance  and  transporta- 
tion." Such  "exclusive  right  of  conveyance 
and  transpr.rtation"  is  expressly  stated  In  sec- 
tion 12  to  be  the  "exclusive  right  of  trans- 
portation or  conveyance  of  persons,  merchan- 
dise and  produce  over  the  railroad  or  railroads 
to  be  by  them  constructed." 

The  act  of  December  18,  1835  (Acts  1835, 
p.  180),  amending  the  charter  of  the  Georgia 
Railroad  Company,  beside^  changing  its  name 
to  the  Georgia  Railroad  &  Banking  Company, 
empowered  it  "to  have,  purchase,  receive,  pos- 
sess, enjoy  and  retain  to  them  and  their  suc- 
cessors, lands,  rents,  tenements,  hereditaments, 
goods,  chattels  and  eftects  of  whatsoever  khid, 
nature  or  quality  the  same  may  be,  sufficient 
for  the  constrnctlon  of  banking  bouses  and 
the  erection  of  the  railroad  only,  and  the 
same  to  sell,  grant,  demise,  alien  or  dispose 
of."  The  word  "demise,"  used  In  the  enu- 
meration of  the  powers  of  the  company  under 
this  amendment,  means,  technically,  to  lease 
for  a  term  of  years.  5  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  538.  Thus,  by  express  words  which 
di)  not  admit  of  any  reasonable  doubt,  the 
charter  of  the  Georgia  Railroad  &  Banking 
Company  clearly  confers  the  power  to  lease 
its  exclusive  right  of  transportation  of  prop- 
erty or  conveyance  of  persons,  in  whole  or  In 
part,  to  any  person  or  persons,  or  other  com- 
pany, and  for  such  term  as  may  be  agreed 
npon.  See,  also,  the  following  cases  bearing 
on  the  right  of  the  Georgia  Railroad  &  Bank- 
ing Company  to  exercise  such  power  of  leas- 
ing: Arnold  v.  Bankhig  Co.,  50  Ga.  304; 
Banks  y.  Banking  Co.,  112  Ga.  C55,  37  S.  E. 
W2.  It  te  contended  by  the  defendants  In  er- 
ror that  "all  right"  of  the  Georgia  Railroad 
&  Banking  Company  "to  lease  anything"  ex- 
pired in  36  years,  and,  therefore,  it  had  no 
power  to  make  the  lease  to  Wadley  in  1881; 
and  section  15  of  the  charter  of  the  company 
is  cited  in  support  of  this  contention.  It  seems 
to  us  that  the  mere  reading  of  this  section 
■bows  that  this  contention  is  not  sound.  The 
section  provides:  "That  the  exclusive  right  to 
make,  keep  np  and  vse  the  railroads  and 
transportations  authorized  by  this  act,  shall 
before  and  during  the  term  of  thirty-six  years, 
to  be  computed  from  the  time  when  the  said 


road  from  Augusta  to  either  of  the  polnt» 
hereinbefore  designated,  shall  be  completed  for 
transportation.  •  •  •  And  after  said  term, 
of  thirty-six  years  shall  have  elapsed,  though. 
the  legislature  may  authorize  the  construction, 
of  other  railroads,  for  the  trade  and  inter- 
course contemplated  herein;  nevertheless,  the- 
Georgia  Railroad  Company  shall  remain  in- 
corporate, and  vested  with  all  the  estate,  pow- 
ers and  privileges  as  to  their  own  works  herein 
granted  and  secured,  except  the  exclusive- 
right  to  make,  keep  up  and  use  railroads  over 
and  through  such  parts  of  the  country,  that, 
shall  so  have  expired  by  the  foregoing  limita- 
tion." Construing  these  two  sentences  togeth- 
er, it  Is  evident  that  the  intention  of  the  gen- 
eral assembly  was  that,  until  the  period  ot 
i  36  years  therein  provided  for  bad  expired,. 
j  the  company  chartered  by  this  act  should  have- 
I  "the  exclusive  right  to  make,  keep  up  and 
i  use"  raihroads  between  certain  points  desig- 
nated in  the  charter,  and  that  the  legislature- 
should  have  power,  during  this  period,  to  au- 
th(rize  any  other  company  or  person  to  con- 
struct and  operate  any  other  railroad,  or  rail- 
roads, between  such  points;  but,  after  the- 
explratlon  of  this  period,  the  legislature  might 
"authorize  the  construction  of  other  railroads, 
for  the  trade  and  intercourse  contemplated" 
by  the  act;  and  that  even  when  the  designated 
period  of  36  years  should  have  elapsed,  and 
when  other  railroads  had  been  constructed,  un- 
der legislative  authority,  between  these  points,. 
the  Georgia  Railroad  Company  should,  never- 
theless, remain  incorporate,  and  be  "vested 
with  all  the  estate,  powers  and  privileges  as. 
to  their  own  works"  granted  by  the  charter, 
"except  the  exclusive  right  to  make,  keep  up- 
and  use  railroads  over  and  through  [the]  parts, 
of  the  country"  in  which  the  act  granted  such 
company  the  exclusive  privilege  of  so  doing" 
for  the  term  of  36  years  from  the  time  the 
road  was  completed  from  Augusta  to  any  or 
the  other  pnints  designated  in  the  charter. 
That  this  is  the  meaning  of  this  fifteenth  sec- 
tion Is  very  clear  when  we  take  into  consid- 
eration the  provision  that,  after  the  expiration 
of  the  limitation  period,  the  company  was  to 
remain  a  corporation,  and  to  be  "vested  with 
all  the  estate,  powers  and  privileges  as  to  their- 
own  works"  granted  and  secured  in  the  act. 
When  the  period  of  limitation  should  be  com- 
pleted, all  the  estate,  powers,  and  privileges 
of  the  company,  as  to  its  own  works,  granted' 
and  secured  by  the  act  were  to  remain  in  full 
force  and  effect,  but  the  right  to  prevent  the 
construction  and  operation  of  other  works  or 
a  like  character  within  its  hitherto  exclusive- 
territory  was  to  terminate.  If  the  company, 
after  the  lapse  of  the  36  years,  was  "to  be- 
vested  with  all  the  estate,  powers  and  priv- 
ileges as  to  their  own  works  herein  granted 
and  secured,  except  the  exclusive  right  to- 
make,  keep  up  and  use  railroads  over  and 
through  such  parts  of  the  country,"  we  cannot 
conceive  what  right,  power,  or  privilege  grant- 
ed by  the  charter,  save  the  right  to  prevent 
the  construction  and  operation  of  competing. 
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rallroada  In  the  territory  designated,  the  Geor- 
gia Railroad  &  Banking  Company  lest  by  the 
completion  of  the  period  of  limitation.  If,  at 
the  completion  of  such  period,  it  was  still  to 
survive  as  a  corporation,  and  to  be  vested 
with  all  the  estate,  powers,  and  privileges  as  to 
its  own  works  except  the  exclusive  privilege 
Indicated,  it  was,  when  the  36  years  bad  ex- 
pired, still  vested  with  tbe  power  to  lease  its 
road,  franchises,  etc.,  to  any  Individual,  or  in- 
dividuals, or  other  company. 

It  foUowB  from  the  foregoing  that  the  lease 
of  the  Georgia  Railroad  &  Banking  Company 
to  WlUiam  M.  Wadley.  In  1881,  was  legal; 
that  he  had  the  power  to  assign  the  right 
thus  acquired;  and  the  present  lessee  or  as- 
signee of  that  right,  namely,  the  Louisville  & 
■Nashville  Railroad  Company,  possessed  the 
power  to  lease  a  part  of  the  right  of  way  of 
the  Georgia  Railroad  &  Banking  Company  to 
the  Atlanta  Belt  Line  Company  for  tbe  latter's 
terminal  facilities. 

2.  Tbe  Atlanta  Belt  Line  Company  also  pos- 
sessed the  statutory  power  to  lease  its  road, 
property,  and  franchises  to  another  railroad 
company  with  whose  road  its  own  connected 
or  formed  a  continuous  line.  Civ.  Code,  f 
2179.  It  made  such  lease,  on  November  30, 
1900,  to  the  Atlanta  &  West  Point  Railroad 
Company,  with  whose  line  Its  own  connected 
at  Oakland  City,  In  Fulton  county,  about  two 
miles  west  of  tbe  eastern  terminus  of  the  At- 
lanta &  West  Point  Railroad,  and  thus  formed 
a  continuous  line  from  Oakland  City  eastward. 
Did  the  Atlanta  &  West  Point  Railroad  Com- 
pany have  the  statutory  power  to  accept  this 
lease?  On  September  11,  1900,  its  stockhold- 
ers, to  the  end  that  it  might  be  legally  au- 
thorized to  purchase  or  lease  the  Atlanta  Belt 
Line  road,  duly  and  regularly  adopted,  by  a 
large  majority  vote,  the  resolutions  that  Its 
charter  l>e  amended  by  adopting  tbe  provisions 
of  tbe  general  act  for  Incorporating  railroads, 
as  contained  In  sections  2167  (6),  2173,  and 
2179  of  the  Civil  Code.  Accordingly,  on  Sep- 
tember 12,  1900,  the  charter  was  amended, 
under  section  1840  of  the  Civil  Code,  so  as 
to  make  the  provisions  of  such  sections  a  part 
«f  the  same.  On  October  18,  1000,  at  an  an- 
nual meeting  of  the  stockbnlders  of  the  com- 
pany, a  resolution  was  unanimously  adopted 
which,  after  reciting  that  the  charter  of  the 
company  had  been  amended,  granting  It  power 
to  buy  or  lease  the  Atlanta  Belt  Line  Railroad, 
authorized  and  empowered  the  board  of  di- 
rectors of  the  Atlanta  &  West  Point  Railroad 
Company  to  buy  or  lease  the  Atlanta  Belt 
Line  Railroad,  if  they  should  deem  such  ac- 
tion advisable;  the  terms  of  the  purchase  or 
lease  being  left  by  the  resolution  to  the  wise 
discretion  of  tbe  board.  The  lease,  as  we  have 
seen,  was  made  on  November  30,  1900.  It  Is 
true,  as  was  ruled  in  Alexander  v.  Railrnad 
Co.,  108  Ga.  151,  33  S.  E.  800,  that  these 
amendments  to  the  charter  of  the  Atlanta  & 
West  Point  Railroad  Company,  being  funda- 
mental, radical,  and  vital,  to  be  valid  should 
bave  been  based  on  the  unanimous  consent 


of  tbe  stockholders.  We  think,  however,  that 
the  resolution  adopted  by  a  unanimous  vote  of 
tbe  stockholders  on  October  18,  1900,  reciting 
thatithe  amendments  bad  been  made,  and  em- 
powering the  board  of  directors  to  buy  or 
lease  the  Atlanta  Belt  Line  road,  was  such 
an  acceptance  and  ratification  of  the  amend- 
ments, by  all  the  stockholders,  as  operated 
to  legally  make  tbe  amendments  part  of  tbe 
charter  of  tbe  company.  Just  as  If  the  unani- 
mous consent  of  the  stockholders  had  beeu 
obtained  prior  to  securing  tbe  amendments. 
See  7  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  C82, 
and  note  1,  where  It  Is  said:  "Tbe  general 
rule  as  to  the  acceptance  of  amendments  to 
charters  Is  that  acts  of  user  under  an  amend- 
ment to  a  corporate  charter  for  which  no  au- 
thority can  be  found  except  In  such  amend- 
ment, and  which  amendment  Is  supposed  in 
good  faith  to  be  beneficial  to  tbe  corporation, 
are  evidence  of  an  acceptance  of  such  amend- 
ment by  tbe  corporation,  and  make  It  tbe 
law  of  the  corporation,  and  binding  upon  nil 
its  members;"  citing  Railroad  Co.  v.  Zlmmer, 
20  111.  654;  Foster  v.  Bank,  16  Mass.  245.  8 
Am.  Dec.  135.  See,  also.  Railroad  Co.  v.  Cole, 
29  Ohio  St  126,  23,Am.  Rep.  729.  In  2  Kl- 
Ilott,  R.  R.  {  440,  that  author  says:  "In  some 
of  the  states  the  statutes  grant  a  right  to 
lease  to  connecting  lines.  *  *  *  It  Is  held 
that  under  such  a  statute  it  is  not  essential 
to  the  validity  of  a  lease  that  the  leased  r.iad 
shall  be  an  extension  from  either  terminus  of 
the  main  line,  but  it  may  be  merely  a  col- 
lateral branch  forming  a  continuous  road,  by 
way  of  the  Junction,  to  either  terminus  of 
such  main  line,  in  as  direct  a  route  as  the 
average)  railroad.  The  pivotal  question  under 
such  statutes  Is  whether  the  line  to  wblch  the 
lease  Is  executed  is  a  connecting  line."  Han- 
cock V.  Railroad  Co.,  145  U.  S.  409,  12  Sup. 
Ct  969,  36  L.  Ed.  755.  Our  general  railroad 
law  authorizes  one  railroad  company  to  lease 
its  road,  etc.,  to  another  company  with  vrliose 
road  "It  shall  connect  or  form  a  continuous 
line."  Civ.  Code,  f  2179.  When  enacting 
such  law,  tbe  leglslahire  manifestly  had  In 
view  and  meant  a  connecting  line  of  railroad 
as  then  defined  in  our  Code.  The  definition  of 
a  connecting  line  is  found  in  sections  2212  and 
2213  of  tbe  Civil  Code,  which  are  the  same  as 
sections  719  (q)  and  719  (r)  of  the  Code  of 
1882.  These  sections  were  construed  In  Lof;:tu 
V.  Railroad,  74  Ga.  693,  694,  as  follows:  "Sec- 
tion 719  (q)  declares  tbe  connecting  line  to 
be  any  line  *at  the  terminus,  or  any  Inter- 
mediate point';  and  section  719  (r)  describes 
the  connecting  line  by  prescribing  that  'where 
any  railroad,  in  this  state.  Joins  another  at 
any  p'  Int  along  its  line,  or  where  two  of  such 
roads  have  the  same  terminus,  cither  line  linv- 
Ing  the  same  gauge  may,  at  its  own  expen^^e, 
Join  Its  track  by  proper  and  safe  switches.' 
So  that  It  must  be  only  an  adjacent  road  capa- 
ble of  being  Joined  by  switch  to  the  other, 
and  this  may  be  at  the  terminus  or  anywhere 
on  the  line  where  they  meet  or  converge  or 
connect,  at  village  or  depot  or  city."    The  At- 
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lanta  Sc  West  Point  Railroad  and  the  Atlanta 
Belt  Line  were,  therefore,  connecting  lines  at 
the  time  of  the  latter's  lease  to  the  former. 
By  this  lease,  the  Atlanta  &  West  Point  Rail- 
road Company  succeeded  to  all  the  rights, 
property,  and  franchises  of  the  Atlanta  Belt 
Line  Company,  among  which  was  the  lease- 
hold to  that  part  of  the  right  of  way  of  the 
Georgia  Railroad  &  Banking  Company  upon 
which  the  termhial  yard,  the  subject-matter 
of  this  litigation,  la  located.  And  the  Atlanta 
A  West  Point  Railroad  thus  became  a  con- 
necting through  line  with  the  Georgia  Rail- 
road, because  the  Atlanta  Belt  Line  connected, 
at  Its  eastern  terminus,  with  the  Georgia  Rail- 
road. This  legal  conclusion  Is  clear,  for  the 
Atlanta  &  West  Point  Railroad  Company  Is  as 
much  a  common  carrier  over  the  Atlanta  Belt 
Line,  leased  by  It,  as  over  Its  own  line.  Logan 
▼.  RaUroad.  74  Ga.  686  (4). 

3.  After  this  connection  of  the  Atlanta  & 
West  Point  Railroad  with  the  Georgia  Rail- 
road, and  the  location  and  construction  of  the 
tennlnal  yard,  had  been  secured  under  statu- 
tory powers,  the  Atlanta  &  West  Point  Rail- 
road Company  and  the  tiouisville  &  Nashville 
Railroad  Company  entered  Into  a  mutual 
traffic  contract,  by  which  the  Atlanta  &  West 
Point  Railroad  Company  was  granted  track- 
age rights  over  the  right  of  way  of  the  Georgia 
Railroad  &  Banking  Company,  into  Atlanta, 
and  the  Joint  use  of  the  depot,  warehouses, 
yard,  offices,  and  other  railroad  appurtenances 
of  the  Georgia  Railroad  &  Banking  Company 
In  the  city;  and  the  Louisville  &  Nashville 
Railroad  Company  was  granted  the  Joint  use 
of  property  held  by  the  Atlanta  &  West  Point 
Railroad  Company  in  the  city,  and  also  of  the 
terminal  yard  at  or  near  Inman  Park.  This 
contract  facilitated,  not  only  the  tranportation 
of  freight  to  the  consignees  of  the  Atlanta  & 
West  Point  Railroad  Company  In  Atlanta,  but 
sbipments  from  Atlanta  westward  over  the 
Atlanta  &  West  Point  Railroad,  and  eastward 
over  the  Georgia  Railroad,  and  also  through 
shipments,  eastward  and  westward,  over  both 
toads.  Instead,  therefore,  of  disabling  either 
road  to  transact  Its  own  business,  the  facilities 
of  each  road  for  the  transportation  of  freight 
were  thus  materially  increased,  and  the  gen- 
eral public  correspondingly  benefited.  The 
law  upholds  such  a  contract.  1  Elliott,  R.  R. 
I  42;  2  Elliott,  R.  R.  H  356,  357,  358,  and 
cases  cited.  See  Banking  Co.  v.  Friddell,  79 
Oa.  489,  7  S.  E.  214,  11  Am.  8t  Rep.  444. 

4.  From  what  we  have  said  above,  it  is  seen 
that  the  terminal  yard,  the  operation  of  which 
tiie  defendants  In  error  seek  to  enjoin,  was 
located,  and  Its  construction  authorized,  under 
statntory  powers.  In  such  cases  the  general 
rule,  supported  practically  by  an  almost  un- 
broken line  of  authorities,  is  that  a  work  so 
located  and  constructed,  if  constructed  and  op- 
erated In  a  proper  manner,  cannot  be  adjudged 
a  nuisance.  This  applies  with  special  force 
to  works  thus  authorized  to  facilitate  trans- 
portation on  railroads,  which  are  of  a  quasi 
pabllc  natnre.    19  Am.  &  Eng.  Knc.  Law  (1st 
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Ed.)  923,  924,  and  notes;  4  Wait,  Act  &  Def. 
p.  784;  2  ElUott,  R.  R.  I  718,  and  note;  1 
Wood,  R.  R.  i  212;  2  Wood,  Nuls.  i  753: 
1  High,  InJ.  (3d  Ed.)  {  767;  Vason  v.  Rail- 
road Co.,  42  Ga.  631;  Burrus  v.  City  of  Co- 
lumbus, 106  Ga.  42,  31  S.  E.  124;  Beldemau 
V.  Railroad  Co.  (N.  J.  Ch.)  19  Atl.  731;  City 
of  Leavenworth  v.  Douglass  (Kan.  Sup.)  53 
Pac.  123;  Attorney  General  t.  Railroad  Co., 
24  N.  J.  Eq.  49;  HInchman  ▼.  Raih-oad  Co., 
17  N.  J.  Eq.  75,  86  Am.  Dec.  252;  Watson 
V.  Railway  Co.  (W.  Va.)  89  S.  B.  193.  See, 
also.  Bacon  v.  Walker,  77  Ga.  880;  Railroad 
Co.  T.  Cox,  93  Ga.  564,  20  S.  E.  68;  Long  v. 
City  of  Elberton,  109  Ga.  28,  34  S.  E.  833, 

46  L.  R.  A.  428,  77  Am.  St.  Rep.  363.  From 
this  rule.  It  follows  that  Injuries  and  incon- 
veniences to  persons  residing  near  such  works 
from  noises  of  locomotives,  mmbling  of  cars, 
vibrations  produced  thereby,  and  smoke,  cin- 
ders, and  soot,  and  the  like,  which  result  from 
the  ordinary  and  necessary,  and  therefore 
proper,  use  and  conduct  of  such  works,  are 
not  nuisances,  but  are  the  necessary  concomi- 
tants of  the  franchises  granted.  Austin  v. 
RaUway  Co.,  108  Ga.  687-689,  34  S.  E.  852, 

47  L.  R.  A.  756;  Wood,  R.  R.  p.  722;  Whit- 
ney V.  Railway  Co.,  69  Me.  208;  Bescman  v. 
Railroad  Co.,  50  N.  J.  Law,  235,  13  Atl.  164; 
Costlgan  V.  Railroad  Co.,  64  N.  J.  Law,  233, 
23  Atl.  810;  RaUroad  Co.  v.  Speer,  56  Pa. 
325,  94  Am.  Dec.  84.  We  think  these  rules 
are  based  upon  the  soundest  reason,  and  are 
clearly  distinguishable  from  cases  like  that 
of  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  817,  2  Sup.  Ct.  719,  27  L. 
Ed.  739,  where  railroads  erect  engine  bouses, 
coaling  stations,  or  workshops,  on  their  rights 
of  way,  from  which  the  emission  of  ordinary 
noises,  smoke,  soot,  and  cinders  may  be  a  nui- 
sance to  owners  and  residents  of  abutting 
property,  like  other  cases  of  lawful  business 
not  partaking  of  a  public  nature,  and  not  hav- 
ing legislative  sanction.  See  Sawyer  v.  Davis 
(Mass.)  49  Am.  Rep.  27;  Romer  v.  Railroad 
Co.  (Minn.)  77  N.  W.  826,  74  Am.  St  Rep. 
465.  To  make  such  rules  uncertain  Is  to  in- 
vite a  mass  of  litigation,  and  clog  the  wheels 
of  commerce.  The  contention  of  the  defend- 
ants in  error  that  this  terminal  yard  of  switch- 
es and  side  tracks  is  a  nuisance  at  Inman 
Park  because  dwellings  were  erected  there  be- 
fore the  ccmstmctlon  of  the  yard,  and  it  could 
have  been  located  at  another  point,  where 
there  were  no  residences,  without  being  a  nui- 
sance to  any  one,  is  without  modem  legal 
precedent  to  sustain  it,  and  is  unsound  for  at 
least  two  reasons.  In  the  first  place,  the 
termhial  yard  was  located  at  the  terminus  of 
one  railroad,  on  an  existing  right  of  way  of 
another  railroad,  and  under  statutory  power. 
We  have  adverted  In  paragraph  1  of  this  opin- 
ion to  the  power  of  the  Atlanta  Belt  Line  Com- 
pany to  locate  its  eastern  terminus  on  the 
Georgia  Railroad  at  or  near  Inman  Park,  and 
to  the  defendants  in  error  being  remediless 
to  change  that  location  after  the  work  was 
completed,  even  If  they  had  any  right  to  stop 
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the  work  at  all.  We  also  referred  to  the  pow- 
er of  that  railroad  company  to  acquire,  by 
lease,  land  for  Its  necessary  facilities,  at  such 
eastern  terminus.  It  had  the  power  to  put 
in  all  the  side  tracks  It  needed,  and  side  tracks 
cannot  be  put  In  without  switches.  "A  power 
to  build  side  tracks  Is  essential  to  the  pur- 
pose and  use  of  the  road.  A  power  to  build 
a  railroad  of  a  single  track,  without  the  means 
of  passing  the  trains  or  of  leaving  the  track 
for  the  shifting  of  cars,  and  without  standing 
room  for  the  cars  not  In  motion,  would  be 
clearly  wanthig  in  all  that  Is  necessary  to 
safety,  convenience,  and  utility,  and  would  be 
vain  and  nugatory.  •  •  *  A  switch  is  but 
a  mechanical  contrivance  or  movable  opening 
to  pass  cars  from  one  track  to  another. 
•  •  •  The  spot  where  the  openings  in  the 
main  track  should  be  placed  fall«>  within  the 
absolute  discretion  of  the  company,  and  can- 
not be  readjudged  by  a  private  citizen  who 
lives  along  the  line  of  the  road."  Railroad  Co. 
V.  Speer,  56  Pa.  326,  94  Am.  Dec.  84.  In  the 
second  place,  It  la  obvious,  if  the  terminal  yard 
Is  a  nuisance  because  located  near  dwellings, 
that  It  would  clearly  be  a  nuisance  wherever 
It  might  be  put,  even  in  the  woods  or  In  a 
field,  as  soon  as  the  owners  of  the  adjacent 
land  built  houses  on  their  land;  (or  the  old 
rule,  maintained  by  some  authorities,  that  com- 
ing to  a  nuisance  will  prevent  a  person  ao 
coming  from  making  any  complaint,  has  long 
since  been  exploded.  16  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  934;  Railroad  Co.  v.  Woodruff, 
86  Ga.  94,  13  S.  E.  156  (3);  People  v.  Detroit 
White  Lead  Works  (Mich.)  46  N.  W.  735,  9 
L.  R.  A.  722;   2  Wood,  Nuls.  §  574. 

6,  6.  While  the  rule  above  stated  is  undoubt- 
edly correct  In  view  of  the  authorities,  It  does 
not  follow  that  railroad  works  authorized  by 
statute  cannot  become  nuisances  by  their  Im- 
proper construction,  op  by  their  negligent  and 
Improper  use  after  a  proper  construction.  2 
Wood,  Nuls.  761;  10  Am.  &  Eng.  Enc.  Law 
ast  Ed.)  925;  4  Wait,  Act.  &  Def.  p.  785. 
The  reason  to  that  such  exceptions  do  not  fall 
within  the  legislative  grant.  It  Is,  therefore, 
correct,  in  such  qualified  eases,  to  hold  rail- 
road companies  to  an  accountability;  for  the 
legislative  power  given  to  them  to  construct  a 
work,  which  relieves  them  from  all  liability 
for  the  ordinary  and  necessary  Incidents  flow- 
ing therefrom,  though  causing  annoyance  to 
others,  does  not  Invest  them  with  an  unbridled 
license  to  use  their  own  property  as  they 
please,  without  any  consideration  for,  and  to 
the  great  detriment  of,  the  rights  and  prop- 
erty of  others.  Some  of  the  instances  under 
which  It  Is  generally  held  that  a  nuisance  may 
arise  from  the  improper  conduct  of  a  railroad 
work  authorized  by  statute,  and  which  points 
are  Involved  In  this  case,  are:  (1)  Using  de- 
fective engines  which  scatter  unnecessary 
quantities  of  sparks,  cinders,  and  smoke  (Aus- 
tin V.  Railway  Co.,  supra);  (2)  the  Improper 
management  of  proper  locomotives  by  using 
a  greater  amount  of  steam  than  Is  reasonably 
necessary,  by  which  an  unusually  large  number 


of  sparks  are  emitted.  In  attempting  to  draw 
too  heavy  a  load  up  grade  (3  Elliott,  R.  R.  S 
12,22,5);  (3)  the  sounding  of  whistles,  ringing 
of  bells,  and  blowing  off  of  steam,  at  improper 
times,  and  In  an  unnecessary  manner  (Austin 
V.  Railway  Co.,  supra);  (4)  the  running  of 
trains  or  cars,  or  using  locomotives,  on  Sun- 
days, by  which  churches  are  rendered  less  val- 
uable for  the  purposes  to  which  they  are  de- 
voted, and  divine  worship  therein  on  such  days 
Is  greatly  and  unreasonably  disturbed  from 
noises,  smoke,  and  cinders,  not  to  speak  of 
the  like  discomfort  on  these  days  to  individ- 
uals residing  at  such  points  (8  Wood,  R.  R. 
pp.  1615,  1616;  4  Walt,  Act  &  Def.  p.  758; 
First  Baptist  Church  v.  Schenectady  &  T.  R. 
Co.,  6  Barb.  79). 

From  what  we  have  heretofore  said.  It  will 
be  seen  that  the  defendants  had,  under  statu- 
tory powers,  the  lawful  right  to  locate  and 
operate  at  Inman  Park,  on  the  right  of  way  of 
the  Georgia  Railroad  &  Bankhig  Company,  a 
properly  constructed  and  properly  operated 
terminal  yard,  and.  If  they  did  no  more  than 
this,  the  operation  of  the  yard  could  not  be 
prevented  by  an  injunction,  for  they  could  not 
be  enjoined  from  doing  that  which  the  law 
authorized  them  to  do;  but  the  statutory  pow- 
er to  locate  and  operate  the  yard  at  the  pobit 
In  question  was  Impliedly  and  necessarily 
qualified  by  the  limitation  that  It  ciuld  only 
be  lawfully  exercised  by  constructing  and  op- 
erating the  yard  In  a  proper  manner.— that  Is, 
with  due  regard  to  the  rights  of  others.  So, 
while  a  properly  constructed  and  properly  op- 
erated yard  at  this  point  could  not  be  a  nui- 
sance, a  railroad  terminal  yard  thus  located 
might  be  a  nuisance  If  so  Impraperly  con- 
structed as  to  produce,  even  when  carefully 
operated,  noises,  smoke,  cinders,  etc..  In  great- 
er quantities  than  would  be  produced  by  such 
operation  if  it  were  properly  constructed;  and, 
though  properly  constructed,  its  negligent  and 
Improper  operation  might  produce  noises, 
smoke,  cinders,  etc.,  largely  In  excess  of  what 
would  result  from  Its  proper  operation,  and 
thus  create  specific  nuisances  which  the  plain- 
tiffs would  have  the  right  to  enjoin.  There 
was  some  evidence  tending  to  show  that  the 
yard  was  Improperly  constructed  In  that  It 
was  built  upon  a  grade,  and  not  upon  a  level, 
and  also  evidence  tending  to  show  that  the 
noises,  smoke,  etc.,  complained  of,  and  which 
resulted  from  the  operation  of  the  yard,  were 
greater  than  necessary  to  a  proper  conduct  of 
the  business.  On  both  these  points  there  was 
much  and  strong  evidence  to  the  contrary,  and 
as  to  the  first  there  was  a  very  decided  pre- 
ponderance of  testimony  to  the  effect  that  the 
construction  of  the  yard  was  proper.  Reading 
the  opinion  of  his  honor  below  In  the  light  of 
this  fact,  and  carefully  considering  the  same, 
together  with  the  terms  of  the  order  granting 
the  Injunction,  we  have  no  hesitation  in  con- 
cluding that  he  did  not  grant  the  Injunction 
upon  the  theory  of  Improper  construction  of 
the  yard.  In  other  words,  It  the  evidence  had 
been  precisely  as  it  Is,  save  that  It  had  affirma- 
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tlvely  appeared  that  the  yard  had  been  built 
upon  a  dead  level,  no  one  reading  Judge  Go- 
ber'8  opinion  in  the  case  could  have  the  slight- 
est doubt  that  his  Judgment  would  have  been 
Just  aa  it  V7as.  This  being  so.  can  the  grant- 
ing of  the  injunction  be  sustained  upon  the 
view  that  the  noises,  smoke,  etc.,  were  greater 
than  necessary,  and  that,  as  a  consequence, 
the  entire  operation  of  the  yard  was  a  nui- 
sance? We  think  not.  Tlie  order  provided: 
"That  on  and  after  the  first  day  of  October,  I 
1901,  the  defendants,  and  each  of  them,  their  | 
officers,  agents,  and  servants,  be  and  are  , 
hereby  restrained  and  enjoined  from  doing  any  { 
of  the  acts  complained  of  on  the  tracics,  road- 
bed, right  of  way,  or  premises  of  the  Georgia 
Railroad  &  Hanking  Company,  opposite  In- 
man  Park  and  the  residences  of  petitioners. 
In  switching  and  tising  the  same  for  terminal 
purposes,  and  from  doing  the  acts  complained 
of,  at  said  places,  as  set  forth  in  tlielr  original 
and  amended  petition."  In  the  light  of  what 
has  been  laid  down  above,  this  order  was  too 
broad,  in  that  its  necessary  effect  was  to  en- 
join the  prosecution  of  a  lawful  business,  even 
tbongb  properly  and  legitimately  carried  on. 
If,  In  the  carrying  on  of  this  business,  there 
were  features  rendering  It,  to  a  greater  or 
less  extent,  a  nuisance,  the  evidence  should 
have  been  8u£Bclently  clear  to  enable  the  Judge 
to  ascertain  with  some  degree  of  deflniteneas 
In  what  respect  there  were  excesses  in  the 
matter  of  making  noises,  emitting  smoke,  etc., 
so  that  he  could,  in  the  order  of  injunction, 
point  out  and  prevent  whatever  acts  over  and 
t>eyond  those  necessary  did  constitute  nuisan- 
ces. The  evidence  In  this  case  (alls  very  far 
short  of  coming  up  to  this  requirement.  If 
there  were  unlawful  features  connected  with 
the  operation  of  the  yard,  the  evidence  fails 
to  separate  them  from  those  that  were  lawful, 
and  to  so  point  them  out  that  the  Judge  could, 
by  injunction,  prevent  their  repetition.  As  to 
the  Inconveniences,  annoyances,  and  disturb- 
ances complained  of  as  a  continuing  nuisance 
resulting  from  the  operation  of  the  terminal 
yard  on  Sundays,  and  forming  the  fourth  ex- 
cepted Instance  hereinbefore  specifled,  we 
think  the  plaintitTs'  case  Is  sustained  by  the 
facts  and  the  law.  Sunday  is  not  an  ordi- 
nary working  day.  It  is  "a  day  observed  by 
the  Christian  world  as  holy,  and  set  apart  for 
the  purposes  of  rest  and  worship."  2i  Am. 
&  Viag.  Enc.  Law  (1st  Ed.)  528.  529.  This  is, 
in  part,  shown  by  the  interdiction  put  by  the 
statute  upon  the  starting  of  freight  trains  in 
this  state  after  12  o'clock  mlduii-ht  on  Satur- 
days, or  the  arrival  of  such  trains  at  their 
destination,  after  8  o'clock  a.  m.  on  Simda'ys, 
that  bad  been  started  at  a  proper  time,  ex- 
cepting freight  trains  of  live  stock,  fruit,  vege- 
tables, and  other  perishable  articles.  Pen. 
Code,  S  420.  It  has  been  held  that  a  railroad 
company  is  not  bound  to  carry  pas.<)enger8  or 
freight  on  Sunday,  even  when  a  statute  per- 


mits it  to  do  so,  and  If  It  contracts  to  do  so, 
and  afterwards  fails  to  carry  out  the  con- 
tract, it  is  not  an  infraction  of  tlie  company's 
general  duty  as  a  common  carrier.  See  note 
in  24  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  540, 
and  cases  there  cited.  The  pastors  and  the 
trustees  of  two  churches  located  in  Inman 
Park  testified,  in  common,  that  the  loud  noises 
on  Sundays,  from  the  blowing  off  of  steam, 
ringing  of  the  bells  of  engines,  and  the  mov- 
ing of  the  engines  and  trains  back  and  forth 
over  the  tracks  l)eslde  and  near  the  churches, 
cause  Intolerable  noises.  Jar,  and  inconven- 
ience to  all  worshiping  in  the  churches;  that 
the  dense  volumes  of  smoke,  soot,  and  cin- 
ders which  are  emitted  from  the  engines,  and 
pervade  the  church  buildings  during  church 
services  on  Sundays,  cause  the  greatest  dis- 
comfort and  annoyance  to  the  pnstora  and  the 
congregations;  and  that  it  is  often  impossible 
to  hear  what  is  being  said  by  the  pastors  in 
the  churches.  It  is  to  be  noted,  too,  that  these 
inconveniences  are  confined  to  the  locality  of 
the  churches  and  terminal  yards,  and  that  the 
general  public  do  not  share  in  them.  These 
facts  are  not  denied  by  the  railroad  compa- 
nies. They  merely  state  that  It  Is  "occasion- 
ally" necessary  to  use  the  yard  for  switching 
purposes  on  Sundays,  although  the  evidence 
shows  that  the  yard  is  so  used  on  Sundays 
very  frequently.  In  no  part  of  the  evidence 
for  the  railroad  companies  is  it  stated  that 
such  work  on  Sundays  Is  a  necessity,  except, 
as  above  mentioned,  "occasionally."  The  evi- 
dence, then,  shows  that  such  work  is  carried 
on,  on  Sundays,  more  as  a  matter  of  conven- 
ience to  the  railroad  companies  than  of  neces- 
sity, and,  therefore,  is  done  unnecessarily. 
The  exception  usually  made  in  favor  of  works 
of  necessity  on  Sundays  does  not  embrace 
work  which  is  merely  convenient,  but  not  nec- 
essary. 24  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
542.  Consequently,  what  is  done  in  this  re- 
gard unnecessarily  is  a  nul.sance.  See,  also. 
Village  of  Pine  City  v.  Munch  (Minn.)  44  N. 
W.  107,  6  L.  R.  A.  763.  The  remedy  for  this 
objectionable  feature,  so  far  as  the  defendants 
in  error  are  concerned.  Is  to  enjoin  that,  and 
nothing  else,  which  is  the  procedure  adopted 
by  this  court  In  the  case  of  Hill  v.  Fertilizer 
Co.,  112  Ga.  788,  38  S.  E.  42,  52  L.  R.  A. 
398,  where  only  the  unnecessary  blowing  of 
the  factory  whistle  was  restraineti.  We  there- 
fore conclude,  after  a  careful  consideration  of 
this  case  in  all  its  bearings,  that  the  Judg- 
ment of  the  court  below,  granting  an  inter- 
locut-'ry  injunction,  should  be  reversed,  ex- 
cept only  as  to  restraining  the  use  of  this 
terminal  yard  for  switching  purposes  on  Sun- 
days, and  direction  Is  given  that  the  Judgment 
be  so  modified  as  to  apply  only  to  the  Sab- 
bath day. 

Judgment  reversed  with  direction.  All  the 
Justices  concurring,  except  LEWIS,  J.,  absent 
on  account  of  sickness. 
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SUMPTER  et  al.  v.  CARTER. 

(Supreme  Court  of  Georgia.     April  1,   1902.) 

WILI.-CONSTRUCTION— VESTED  RBMAINDBR— 
CONVBYANCB— INTEREST  ACQUIRED. 

1.  A  testator,  who  died  in  1864,  left  a  will, 
in  which,  so  far  as  material  to  this  case,  he 
'  ^'sposed  of  his  estate  as  follows:  "I  give,  be- 
queath, and  devise  to  my  beloved  wife  •  •  • 
all  of  my  property  and  effects  •  *  ♦  during 
her  natural  life  or  widowhood,  •  •  •  and, 
tn  case  of  my  said  beloved  wife  not  intermarry- 
ing, then  in  that  event  my  will  is  that  at  her 
4f  ath  that  my  whole  estate  be  then  equally  di- 
vided between  my  six  children,  to  wit,  my  five 
daughters  [naming  them]  aud  my  son  [naming 
mm].  My  said  effects  thus  going  into  the 
iiands  of  my  said  daughters  not  to  be  subject 
to  the  control  of  any  husband,  but  the  same 
tp  belong  to  my  said  daughters  and  their  cbil- 
4ren.  And  in  case  either  of  my  said  six  chil- 
dren should  depart  this  life  without  leaving 
l&sue,  then  their  part  of  my  estate  to  be  equally 
divided  between  my  other  children  to  be  con- 
^olled  in  the  same  way  as  first  above  directed." 
Neither  of  the  testator's  children  had  married 
when  he  died,  aud  his  widow  never  married 
«gain.  Held:  (1)  That,  the  intention  of  the 
testator  is  to  be  followed,  anless  clearly  in  con- 
flict with  the  law  existing  at  his  death,  and  this 
intention  is  to  be  ascertained  in  the  light  of  the 
whole  will,  and  the  attendant  circumstances  of 
the  testator;  and  where  there  are  devesting 
clauses,  especially  of  a  remainder,  they  are  to 
dperatc  so  as  to  vest  the  estate  indefeasibly  at 
the  earliest  possible  period  of  time.  (2)  That 
upon  the  death  of  the  testator  each  of  his  chil- 
dren took  a  vested  remainder  interest,  subject 
to  be  devested  in  favor  of  the  testator's  other 
■children,  as  substituted  devisees  and  remain- 
dermen, upon  such  child  dying  during  the  ex- 
istence of  the  life  tenancy,  without  leaving  a 
child  who  survived  the  life  tenant;  that,  the 
son  having  died  before  the  life  tenant,  leaving 
children  who  survived  the  latter,  bis  remainder 
-share  became  indefeasible  upon  the  death  of 
such  life  tenant;  and  that,  therefore,  under  a 
deed  executed  during  the  life  tenancy,  by  which 
the  son  conveyed  to  another  all  his  life  interest 
is  described  realty,  which  belonged  to  the  tes- 
tator at  the  time  of  his  death,  the  grantee,  up- 
f:  the  death  of  the  life  tenant,  became  in- 
feasibly  entitled  to  the  son's  remainder  share 
erein.  (3)  That  children  of  a  daughter  of  the 
testator,  who,  with  her,  survived  the  life  ten- 
ant, were  entitled  to  share,  in  common  with 
Oieir  mother,  in  the  remainder  interest,  which, 
apon  the  death  of  the  testator,  vested  in  the 
mother,  subject,  however,  to  open  and  let  in 
'«Ucb  children;  and  that  hence  a  deed  executed 
by  a  daughter  of  the  testator,  which  conveyed 
tp  another  all  her  interest  in  described  realty 
which  belonged  to  the  testator  at  his  death, 
d>d  not  affect  the  interests  therein  of  her  chil- 
dren who  were  in  life  when  the  life  tenant  died. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hall  county;  J. 
B.  Estes,  Judge. 

Action  by  Laura  Sumpter  and  others  against 
8.  S.  Carter.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error. 

Albert  &  Hughes  and  H.  H.  Dean,  for  plain- 
tiff In  error.  H.  H.  Perry  and  Howard  Thomp- 
son, for  defendants  In  error. 


PISH,  J.  The  will  of  John  M.  Carter,  Sr., 
Urbo  was  the  grandfather  of  the  plaintiffs  in 
«rror,  was  executed  August  26,  1803,  and 
1b,  so  far  as  material  to  this  case,  as  follows: 
"^I  give,  bequeath,  and  devise  to  my  beloved 


wife,  Amelia  Carter,  all  my  property  and  ef- 
fects. Just  during  her  natural  life  or  wid- 
owhood, ♦  •  •  and,  In  case  of  my  said 
beloved  wife  not  intermarrying,  then  In  that 
event  my  will  is  that  at  her  death  my  wbole 
estate  be  then  equally  divided  between  my  six 
children,  to  wit,  my  five  daughters,  Lucinda, 
Almeda,  Sarah  Elizabeth,  Teresa,  and  Tbena 
AUeva,  and  my  son,  Sanders  Taylor  Carter. 
My  said  effects  thus  going  into  the  bands  of 
my  said  daughters  not  to  be  subject  to  the 
control  of  any  husband,  but  the  same  to  be- 
long to  my  said  daughters  and  their  children. 
And  in  case  either  of  my  said  six  children 
should  depart  this  life  without  leaving  issue, 
then  their  part  of  my  estate  to  be  equally  di- 
vided between  my  other  children,  to  be  con- 
trolled in  the  same  way  as  first  above  di- 
rected." The  testator  died  lii  the  year  1864. 
His  wife,  the  life  tenant,  died  In  1898.  with- 
out having  intermarried.  The  son  executed  a 
deed  to  his  Interest  in  certain  described  land 
which  belonged  to  the  testator  at  the  time 
of  tils  death  to  the  defendant  in  error,  and 
died  before  the  life  tenant,  leavhig  children 
surviving  her.  The  five  daughters,  on  the 
same  day  the  son  executed  his  deed,  also  made 
deeds  conveying  all  of  their  interests  in  tlie 
same  property  to  the  defendant  in  error,  and 
each  survived  the  life  tenant,  with  children 
surviving  her,  bom  after  the  testator's  death. 
Plaintiffs  in  error  brought  an  equitable  peti- 
tion against  the  defendant  in  error,  praying 
for  a  construction  of  the  will  of  their  grand- 
father, Jolm  M.  Carter,  and  for  a  joint  and 
several  recovery  of  whatever  interests  tbey 
were  entitled  to  under  the  will  In  this  land, 
conveyed  by  their  respective  parents  to  the 
defendant  in  error,  and  that  the  land  he  sold, 
and  the  proceeds  be  partitioned  between  the 
different  owners  thereof  according  to  their  re- 
spective Interests  therein.  The  petition,  after 
amendment,  was  dismissed  on  demurrer,  the 
court  holding  that  none  of  the  plaintiffs  -were 
entitled  to  recover  under  the  allegations  of 
tlie  petition.  To  this  miing  the  plaintiffs  ex- 
cepted. 

1.  In  construing  wills,  as  tbey  rarely  nse 
exactly  the  same  language,  each  case  is  to 
be  determined  on  its  own  merits  (Ck)ok  v. 
Weaver,  12  Ga.  47;  Olmstead  v.  Dunn,  72  Qa. 
850-857),  and  the  Intention  of  the  testator 
is  to  be  diligently  sought  for  and  followed. 
If  consistent  with  law  (Civ.  Code,  S  3324; 
Usry  V.  Hobbs,  58  Ga.  33;  Bailey  v.  Ross. 
66  Ga.  363,  364;  Morton  v.  Murrell,  68  Ga. 
145;  Hudgens  v.  Wllklns,  77  Ga.  556).  This 
law  is  that  which  existed  at  the  death  of  the 
testator  (Hertz  v.  Abrahams,  110  Ga.  707,  36 
S.  B.  409,  50  li.  R.  A.  361),  and  his  inten- 
tion only  yields  to  the  law  when  it  clearly 
and  decidedly  conflicts  therewith  (Williams  v. 
Mclntyre,  8  Ga.  37).  The  Intention  of  the 
testator  must  be  gathered  from  the  whole  •will. 
EMmondson  v.  Dyson,  2  Ga.  312;  Benton  ▼. 
Patterson,  8  Ga.  151;  Ciook  v.  Weaver,  supra; 
Robert  V.  West,  15  Ga.  123  (4);  Pelton  v. 
Hill,  41  Ga.  554  (2);    Tennille  v.  Phelps.   49 
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Ga.  540;  Olmstead  ▼.  Dunn,  supra;  Oaboury 
V.  McOovern,  74  Ga.  140.  All  the  attendant 
circumstances  of  the  testator  and  bis  family 
are  to  be  considered.  Cook  ▼.  Weaver,  Wil- 
liams V.  Mclntyre,  Tennllle  v.  Pbelps,  Olm- 
stead V.  Dunn,  above  cited.  And  all  devesting 
clauses,  especially  as  to  remainders,  are  to  be 
strictly  construed,  so  as  to  vest  the  estate  ab- 
solutely at  the  earliest  possible  period  of  time. 
29  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  467,  468, 
note  2;  Bailey  v.  Ross,  66  Ga.  384. 

2.  The  words  of  the  testator  devising  the 
remainder,  "In  case  of  my  said  beloved  wife 
not  Intermarrying,  then  In  that  event  my  will 
Is  that  at  her  death  my  whole  estate  be  then 
equally  divided  between  my  six  children,  to 
wit,  my  five  daughters,  Ludnda,  Almeda,  Sa- 
rah Elizabeth,  Teresa,  and  Thena  Alieva,  and 
my  son,  Sanders  Taylor  Carter,"  standing 
alone,  would  undoubtedly  give  an  absolute  or 
Indefeasible  estate  la  remainder  to  each  of 
the  said  children,  which  would  vest  in  Interest 
at  the  testator's  death  and  in  possession  at 
the  life  tenant's  death  (Sblpp  v.  Glbbs,  88  Ga. 
184,  14  S.  E.  106);  and  the  remainder  share 
of  a  child  who  should  die  before  the  life  ten- 
ant would  descend  to  that  child's  heirs  at  law, 
•whoever  they  might  be  (Civ.  Code,  {  3101), 
or  vest  In  such  child's  assigns  by  his  or  her 
deed  thereto,  made  during  the  life  tenancy 
(Id.  I  3801).  And  the  superadded  words  of 
the  testator,  "And  in  case  either  of  my  said 
Six  children  should  depart  this  life  without 
leaving  issue,  then  their  part  In  my  estate  to 
be  equally  divided  between  my  other  chil- 
dren," do  not  change  the  vested  remainder, 
previously  and  explicitly  given  to  each  child, 
into  a  contingent  remainder  to  only  those 
children  of  the  testator  who  survive  the  life 
tenant,  but  merely  designate  the  contingent 
event  upon  which  such  remainder  to  each 
child  may  become  vested  prior  to  the  time 
of  Its  vesting  In  poesesslou  at  the  period  of 
distribution,  namely,  at  the  death  of  the  life 
tenant.  In  favor  of  the  testator's  other  chil- 
dren and  remaindermen  then  living  as  substi- 
tuted devisees.  When  we  bear  in  mind  that 
the  entire  estate  given  In  remainder  to  the 
testator's  six  children  was  to  be  equally  di- 
vided among  them  at  the  death  of  the  life 
tenant,  and  that  each  child's  vested  remainder 
interest  by  subsequent  words  was  simply  made 
defeasible,  upon  the  mere  contingency  of  such 
child  dying  without  leaving  Issue,  In  favor 
of  the  others  as  survivors,  we  then  have  the 
key  to  the  Intention  of  the  testator,  which  Is 
clearer  than  In  devises  to  A.,  and  upon  his 
death  to  B.,  C,  and  D.,  and  the  survivors 
of  them.  The  dying  of  a  remainderman  In  the 
case  In  hand  without  leaving  Issue— which  is 
the  sole  contingency  upon  which  such  remain- 
derman's vested  share  otherwise  distributable 
to  him  or  her  at  the  death  of  the  life  tenant 
Is  to  be  devested— cannot  be  referred  to  a 
death  before  the  testator,  whereby  the  whole 
remainder  is  to  vest  in  the  other  children  and 
remaindermen  as  survivors  at  his  death,  be- 
cause he  fixed  a  later  period,  namely,  at  the 


death  of  the  life  tenant,  for  the  dlstributloD 
or  vesting  In  possession  of  his  whole  estate 
among  the  remaindermen  then  entitled  Inde- 
feaslbly;  and  as  the  time  when  his  "other 
children"  and  remaindermen,  as  survivors, 
were  to  be  ascertained  to  take  the  share  of 
a  child  dying  previously  without  leaving  issue 
living  at  the  life  tenant's  death,  and  because 
the  life  tenant,  who  was  not  Incapacitated 
from  taking  the  estate  given  to  her,  neither 
died  nor  renounced  her  life  Interest  before  the 
testator's  death,  which  events  alone  would 
have  accelerated  the  vesting  In  possession .  of 
the  remainder  Interest  at  the  testator's  death, 
and  flxed  the  persons  then  entitled  thereto  In- 
defeasibly.  20  Am.  &  Eng.  Enc.  Law  (lat 
Ed.)  895;  29  Am.  &  Eng.  Enc.  Law  (1st  Ed".) 
489.  And  it  cannot  be  made  referable  to  the 
dying  of  either  remainderman  after  the  life 
tenant,  because.  Instead  of  one  division  tak- 
ing place  at  one  fixed  period,  as  the  testator 
dh%cted,  there  would  then  be  partial  divisions, 
occurrUig  one  after  another,  as  often  as  a 
remainderman  died  after  the  life  tenant  with- 
out leaving  children;  or  all  the  remaindermen 
might  die  without  leaving  children,  and  in 
that  event,  when  the  last  child  died,  the  whole 
estate  would  have  to  revert  to  the  testator's 
heirs  at  law.  This  constructlnn  would  not 
only  prevent  the  free  alienation  of  the  prop- 
erty, and  violate  the  rule  of  the  law  that  de- 
vesting clauses,  especially  a»  to  remainders, 
must  be  strictly  construed,  so  as  to  absolutely 
vest  the  estate  at  the  earliest  possible  periocf 
of  time,  and  not  postpone  the  vesting  of  es- 
tates In  possession  indefinitely,  but  would  sim- 
ply make  a  will  for  the  testator.  Hence  the 
Irresistible  conclusion  is  that  the  words,  "dy- 
ing without  leaving  issue,"  as  applying  to  a 
devestment  of  any  child's  vested  remaVnder 
share  In  favor  of  the  other  children  of  the 
testator  and  remahidermen,  as  substituted  dev- 
isees, clearly  refer  to  a  dying  within  the  life- 
time of  the  life  tenant,  so  as  to  vest  the  re- 
mainder in  the  whole  estate  Indefeaslbly  at 
the  death  of  the  life  tenant,  as  the  testator 
directed.  It  Is  Just  the  same  as  If  the  testa- 
tor, as  to  his  son's  remainder  interest,  had 
said:  "At  the  death  of  my  wife,  the  life  ten- 
ant, my  son,  is  to  have  an  equal  share  in 
my  whole  estate  absolutely;  but,  should  be 
die  before  the  time  I  thus  fix  for  him  to  have 
bis  share  vested  Indefeaslbly  in  possession, 
without  leaving  children  In  esse  at  that  time, 
then,  and  then  only,  I  give  his  share  to  my 
other  children  and  remaindermen  who  survive 
the  said  period  of  distribution."  A  vested  re- 
mainder may  be  absolutely  or  defeasibly  vest- 
ed. And  "a  vested  remainder  subject  to  a 
devesting  contingency  has,  until  the  contin- 
gency happens,  all  the  incidents  of  an  inde- 
feasible interest,  and.  If  the  conthigency  never 
happens,  the  estate  becomes  absolute."  ^ 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  864.  The 
vested  remainder  share  of  the  testator's  son 
was  subject  to  be  devested,  upon  the  sole- 
contingency  of  the  son  dying  without  leaving 
issue  in  esse  at  the  life  tenant's  death.  In  fa- 
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ror  of  his  sisters  and  other  devisees  tben  liT- 
tag.  This  contingency  never  happened.  There- 
Core,  In  consonance  with  the  testator's  inten- 
tion and  the  soundest  reason,  there  tteing  no 
devise  to  the  children  of  the  son.  the  iatter's 
vested  remainder  share  became  absolute  and 
Indefeasible  upon  bis  dying  before  the  life 
tenant,  leaving  issue  in  esse  at  the  life  ten- 
ant's deutli  (Besant  v.  Cox,  6  Cb.  Div.  604,— 
which  is  directly  in  point),  or  upon  his  sur- 
vlvhig  the  life  tenant,  with  or  without  chil- 
dren, which  supports  the  immediate  preceding 
principle  (Id.;  Barlser  v.  Cocks,  6  Beav.  82; 
McGraw  v.  Davenport,  6  Port.  319;  William- 
aon  V.  Chamberlain,  10  N.  J.  Eq.  373,  ap- 
proved in  Baldwin  v.  Taylor,  37  N.  J.  Eq. 
83;  McCormlcli  v.  McEUlgott,  127  Pa.  230, 
17  Atl.  896.  14  Am.  St  Rep.  837,  and  the 
cases  cited  in  the  circuit  judge's  opinion  in 
said  Reporter;  Lee  v.  Mumford,  44  S.  W.  91, 
19  Ky.  Law  Rep.  1585;  Weakley  v.  Hanna, 
61  S.  W.  570,  21  Ky.  Law  Rep.  450;  Por- 
sythe  v.  Lansing's  Ex'rs  [Ky.]  59  8.  W.  854). 
And,  even  if  the  will  in  this  case  bad  made 
the  vested  remainder  interest  of  the  son  de- 
feasible by  an  express  devise  to  bis  children 
in  case  of  bis  death,  his  death  would  mean 
a  dying  within  the  lifetime  of  the  life  tenant, 
and  hence  his  children  could  not  take  under 
the  express  contingent  devise  to  them  If  be 
survived  the  life  tenant,  because  his  remain- 
der share  would  then  vest  in  htm  indefeasibly. 
Bartlett  v.  Bartlett,  33  Ga.  Supp.  174  (con- 
struing the  third  item  with  the  fourth,  fifth, 
and  sixth  items  of  the  will  in  that  case); 
Bailey  v.  Ross,  66  Ga.  354,  363-365,  and  the 
cases  cited  on  latter  page;  Hervey  y.  Mc- 
liaughlin,  1  Price,  264,  16  Rev.  Reports,  713; 
Galland  v,  I<eonard,  1  Swan.  161,  18  Rev. 
Reports,  44;  Ollvant  v.  Wright.  1  Ch.  Div. 
346;  Vidal  v.  Verdier,  1  Speer,  Eq.  402;  Gal- 
way  V.  Brice  (Sup.)  30  N.  Y.  Supp.  985.  And 
the  cases  of  Usry  v.  Hobbs,  68  Ga.  82;  Doty 
V.  Wray,  66  Ga.  153;  Lufburrow  v.  Koch,  75 
Ga.  448;  Clark  v.  Henry,  L.  R.  11  Eq.  222, 
227,  228;  Bishop  v.  McClelland's  Ex'rs,  44  N. 
J.  Eq.  450,  16  Atl.  1,  1  L.  R.  A.  551;  Wolfe  v. 
Van  Nostram,  2  N.  Y.  438-442;  Fields  v. 
Whitfield,  101  N.  C.  305,  7  S.  E.  780,  together 
with  3  .Tarm.  Wills  (R.  &  T.  Ed.)  611;  and 
Smith,  Ex.  Int.  {  658,— also  give  light  in  sup- 
port of  the  principles  here  discussed. 

The  children  of  the  testator's  son  take  no 
(State  under  the  will,  either  expressly  or  by 
implication;  and  the  latter  class  of  estates 
are  not  favored.  McCord  v.  Whitehead,  98 
Ga.  385.  25  S.  E.  767.  This  rule  as  to  estates 
by  implication  applies  with  especial  force  to 
the  case  at  bar,  as  there  Is  no  intent  what- 
ever on  the  part  of  the  testator  to  give  his  son 
a  lesser  estate  than  a  remainder  In  fee  in  his 
whole  share,  which  was  only  to  be  devested, 
in  favor  of  the  testator's  other  children  and 
remaindermen,  upon  the  contingency  herein-  ' 
before  explained,  which  never  happened.  The 
existence  of  the  son's  children  at  the  time  of 
the  death  of  the  life  tenant,  he  having  died  be- 
fore, simply  fulfills  one  of  the  provisions  in 


the  testator's  will,  whereby  the  son's  remain- 
der share,  which  was  defeaslbly  vested,  would 
then  become  Indefeasible.  If  be  had  made  no 
deed  to  his  remainder  interest,  his  children  in 
life  at  the  time  of  the  death  of  the  life  tenant 
would  have  taken  his  then  indefeasible  re- 
mainder share  by  intaeritance  from  him.  But 
bis  deed,  on  account  of  bis  leaving  children  in 
esse  at  the  death  of  the  life  tenant,  which  then 
made  his  remainder  absolute,  passed  that  ab- 
solute interest  to  his  grantee.  This  principle 
is  upheld  in  Cbewning  v.  Shumate,  106  Ga. 
752,  753,  32  S.  E.  544,  Davis  v.  Hollingsworth. 
113  Ga.  210,  33  S.  E.  827,  84  Am.  St  Rep.  233, 
and  Oliver  v.  Powell,  114  Ga.  502,  40  S.  E. 
826.  It  Is  only  when  the  defeasible  remainder 
interest  of  a  testator's  child,  who  dies  before 
the  life  tenant,  is  expressly  given  in  that  con- 
tingency to  his  children,  that  bis  deed  made 
during  the  life  tenancy  would  not  convey  the 
absolute  fee  at  the  life  tenant's  ■  deatb  as 
agabist  bis  children  surviving  the  latter  pe- 
riod. Galway  t.  Brice  (Sup.)  30  N.  Y.  Supp. 
985,  986. 

3.  We  are  thus  brought  to  a  consideration 
of  the  remainder  interests  of  the  five  daugh- 
ters, who  married  after  the  testator's  death, 
and  survived  the  life  tenant,  with  children 
tben  living.  After  first  giving  to  these  daugh- 
ters, together  with  his  son,  each  by  name,  a 
vested  remainder  in  his  whole  estate,  to  be 
equally  divided  among  them  at  the  deatb  of 
the  life  tenant,  the  testator  says:  "My  ef- 
fects thus  going  into  the  hands  of  my  said 
daughters  not  to  be  subject  to  the  control  of 
any  husband,  but  the  same  to  belong  to  my 
said  daughters  and  their  children.  And  in 
case  either  of  my  said  six  children  should  de- 
part this  life  without  leaving  Issue,  then  their 
part  of  my  estate  to  be  equally  divided  be- 
tween my  other  children,  to  be  controlled  in 
the  same  way  as  first  above  directed."  The 
vital  question  here  presented  is,  does  this  de- 
vise in  remainder  create  an  estate  tall  In  the 
daughters,  which  would  give  them  the  fee 
under  our  act  of  Decembw  21,  1821  (Cobb, 
Dig.  169),  or  does  It  create  a  tenancy  In  com- 
mon between  the  daughters  and  their  children 
born  up  to  and  living  at  the  time  of  the  vest- 
ing of  the  remainder  In  possession'at  the  death 
of  the  life  tenant?  The  answer  to  this  ques- 
tion depends  npon  whether  the  word  "chil- 
dren" in  the  phrase  "and  their  children"  was 
used  in  the  sense  of  a  word  of  limitation— 
that  is,  as  an  indefinite  failure  of  Issue— or 
not  There  is  no  middle  ground.  We  think 
that  the  testator  clearly  Intended  to  create  the 
estate  last  mentioned,  and  that  such  Intention 
violated  no  rule  of  law  in  force  at  bis  death 
or  at  any  other  time.  If  the  devise  had  been 
of  an  Immediate  estate,  to  vest  in  interest  and 
in  possession  at  the  death  of  the  testator,  as 
directly,  in  the  first  place,  to  a  daughter  and 
her  children  (the  daughter  having  no  chil- 
dren when  the  will  took  effect),  there  could 
then  be  no  doubt  that  such  devise  would  cre- 
ate an  estate  tail  in  the  daughter.  One  of  the 
rules  In  Wild's  Case  and  its  meaning  is  thus 
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stated  In  3  Jarm.  Wills  (R.  &  T.  Ed.)  174: 
"Wtiere  lands  are  devised  to  a  person  and  bis 
children,  and  he  has  no  child  at  the  time  of 
the  devise,  the  parent  takes  an  estate  tail; 
for  it  Is  said.  The  intent  of  the  devisor  is 
manifest  and  certain  that  the  children  (or  Is- 
sues) should  taken,  and  as  immediate  devisees 
they  cannot  take,  because  they  are  not  in  re- 
nuu  natura,  and  by  way  of  remainder  they 
cannot  take,  for  that  was  not  his  (the  de- 
visor's) intent,  for  the  gift  Is  Immediate; 
therefore  such  words  shall  be  taken  as  words 
of  limitation.'  "  The  modification  of  this  rule, 
as  suggested  by  Jarman  (Id.  177),  so  that  chil- 
dren living  at  the  death  of  the  testator,  when 
the  will  takes  effect,  would  not  be  excluded  as 
purchasers  in  an  Immediate  devise  In  Interest 
and  possession  at  the  testator's  death  to  A. 
and  his  children,  has  been  approved  In  this 
state,  whereby  such  children  and  their  parent 
would  take  as  tenants  in  common.  Hoyle  v. 
Jones,  35  Ga.  40,  89  Am.  Dec.  273;  Gillespie 
V.  Schuman,  62  Ga.  252;  Ewing  v.  Schrop- 
shlre,  80  Ga.  384,  385,  7  S.  R  554.  As  thus 
modified,  and  applying  it  to  such  Immediate 
devises  or  grants  in  cases  where  A.  has  no 
child  living  at  the  testator's  death  or  at  the 
execution  and  delivery  of  the  deed,  the  afore- 
said rule,  by  which  A.  then  takes  an  estate 
tail,  has  been  followed  by  many  decisions  of 
this  court  and  adopted  into  our  Code.  Civ. 
Code,  S  3085;  Ewlng  v.  Schropshire,  80  Ga. 
374,  7  S.  E.  554;  Estill  v.  Beers,  82  Ga.  608, 
9  S.  E.  50C;  Baird  v.  Brookln,  86  Ga.  709, 
712,  12  S.  E.  981,  12  L.  B.  A.  157;  McCord  v. 
Whitehead,  98  Ga.  385,  25  S.  E.  767;  Hollls 
T.  Lawton,  107  Ga.  102,  32  S.  E.  840,  73  Am. 
St.  Rep.  114.  If  the  devise  were  to  A.  for 
life,  and  after  A.'s  death  to  B.  and  her  chll- 
drm,  without  more  (B.  having  no  children  at 
the  testator's  death),  the  devise  might,  though 
we  are  not  called  on  by  the  facts  In  the  case 
at  bar  to  say  It  necessarily  would,  create  an 
'estate  tall  In  B.,  on  the  assumption  that  "chil- 
dren" In  the  phrase  "and  her  children,"  unex- 
plained by  preceding,  associated,  or  super- 
added words,  was  used  In  the  sense  of  "issue" 
generally,  and  therefore  a  word  of  limitation, 
as  held  in  Butler  v.  Ralston,  69  Ga.  485.  Jar- 
man,  In  his  work  ou  Wills  (R.  &  T.  Ed.)  178. 
thus  speaks  of  a  principle  which  he  thought 
ought  to  apply  to  devises  In  remainder  to  A. 
and  his  children  simpliciter:  "If  the  literal 
terms  of  the  rule  In  Wild's  Case  can  be  de- 
parted from  In  the  manner  suggested  in  order 
to  give  effect  to  its  spirit,  it  would  seem  to  fol- 
low that  the  parent  would  never  be  held  to 
take  an  estate  tail  If  there  were  a  child,  who, 
according  to  the  estabiislied  rules  of  construc- 
tion, could  have  taken  jointly  with  the  par- 
ent Consequently,  if  the  devise  were  future, 
so  that  all  children  coming  in  esse  before  the 
period  of  vesting  in  possession  would  be  en- 
titled, the  rule  which  makes  the  p.<irent  tenant 
in  tall  would  (if  at  all)  only  come  into  opera- 
tion in  the  absence  of  any  such  objects.  In 
Broadhurst  v.  Morris,  2  Barn  &  Adol.  11,  the 
rule  seems  to  have  been  applied  to  a  devise  of 


this  description,  but  this  peculiarity  In  the 
case  does  not  appear  to  have  attracted  atten- 
tion." And  "this  peculiarity  in  the  case"  was 
not  considered  in  our  own  case  of  Butler  v. 
Ralston.  The  principle  thus  referred  to  by 
Jarman  is  upheld  in  the  recent  case  of  Mitch- 
ell V.  Mitchell,  73  Conn.  303,  47  Atl.  325,  and 
Is  Intimated  to  be  correct  in  the  later  case  of 
ChUders  v.  Logan,  65  S.  W.  124,  23  Ky.  Law 
Rep.  1239.  But  If  this  principle  is  not  ap- 
plicable In  cases  like  Butler  v.  Ralston  (and 
we  do  not  now  bold  that  It  is),  such  cases  are 
no  authority  in  the  case  at  bar,  where  the 
will  contains  associated  and  superadded  words 
explaining  the  sense  in  which  the  word  "chil- 
dren" was  used.  In  Gaboury  v.  McGovem, 
74  Ga.  146,  the  case  of  Butler  v.  Ralston  is  ex- 
pressly referred  to,  and  thus  distinguished: 
"It  is  suIBclent  to  repiy  that  there  were  no 
superadded  words  to  show  that  the  maker  of 
the  Instrument  Intended  that  the  words  used 
should  be  construed  to  be  words  of  purchase, 
and  not  of  limitation."  The  decision  in  Butler 
V.  Ralston  itself  fully  recognizes  the  principle 
that  the  word  "children,"  in  a  devise  to  A. 
ana  his  children,  can  be  shown  to  be  a  word 
of  purchase  by  explanatory  words  In  other 
parts  of  the  will 

It  cannot  be  questioned,  certainly  In  this 
state,  that  words  of  limitation  in  one  particu- 
lar clause  of  a  will  or  deed,  which,  standing 
alone,  create  an  express  estate  tall,  under  ei- 
ther tbe  rule  in  Wild's  Case  or  that  in  Shel- 
ley's Case,  may  be  explained  by  other  and 
superadded  words  in  the  instrument  to  mean 
a  word  of  purchase,  which  will  prevent  an 
estate  tail.  Dudley  v.  Mallery,  4  Ga.  61-63: 
Benton  t.  Patterson,  8  Ga.  151,  152;  Kemp 
v.  Daniel,  Id.  385,  387;  Dudley  v.  Porter,  16 
Ga.  615-619;  Williams  v.  Allen,'  17  Ga.  81, 
82;  Sharman  v.  Jackson,  30  Ga.  224;  Gaboury 
V.  McGovem,  74  Ga.  142-147.  As  is  said  in 
Benton  v.  Patterson,  which  exemplifies  the  rul- 
ings la  the  other  cases,  "The  whole  will  mast 
be  considered  together,  and  it  will  not  do  to 
rest  the  construction  upon  any  particular 
clause."  The  principle  referred  to  in  3  Jarm. 
Wills  (R.  &  T.  Ed.)  239,  that  a  mere  limita- 
tion over  upon  a  definite  failure  of  issue  at 
the  death  of  the  first  taker  will  not  explain 
the  word  "issue"  in  the  antecedent  devise  to 
A.  and  his  issue  If  A.  has  no  issue,  but  will 
ingraft  a  contingency  upon  the  estate  first 
devised,  clearly  applies  to  such  devises  which 
take  effect  In  possession  at  the  testator's  death. 
In  England  such  devises  give  A.  an  estate 
tall,  with  remainder  over  expectant  upon  the 
happening  of  the  contingency  (Id.);  and.  If 
only  personalty  is  bequeathed,  A.  takes  the 
fee,  subject  to  he  devested  In  favor  of  the 
executory  legatees  upon  his  dying  without  a 
child.  Lyon  v.  Mitchell,  1  Madd.  467.  The 
English  rule  as  to  personalty  In  such  cases 
has  been  followed  in  Georgia  as  to  realty  also, 
and  we  have  an  illustration  of  this  principle 
in  the  case  of  Davis  v.  Holiingswortb,  113 
Ga.  210,  38  S.  E.  827,  84  Am.  St.  Rep.  233. 
Yet  even  in  such  cases  the  vice  chancellor  in 
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Lyon  V.  Mitchell  (page  481)  said  that  the  ex- 
tent of  the  estate  given  under  the  flrat  devise 
Is  to  be  governed  by  the  trorda  in  the  limita- 
tion over,  "where  they  bear  upon,  and  unite 
with,  and  tend  to  affect  the  construction  of 
the  prior  words,  and  which  in  many  cases 
may  enable  us  to  come  to  a  conclusion  respect- 
ing it."  He  also  said  (pages  472,  473)  that  a 
devise  to  A.  and  his  Issue  as  tenants  in  com- 
mon would  be  another  mode  of  showing  a 
legal  intention  on  the  part  of  the  testator 
not  to  create  an  estate  tail;  but  we  think 
this  would  apply  to  estates  vesting  in  posses- 
sion at  some  period  after  the  testator's  death, 
rather  than  at  his  death.  There  are  doubt- 
less cases  which  hold  that  the  principle  last 
mentioned  above  by  Jarman  also  applies 
where  there  is  a  remainder  to  A.  and  his  is- 
sue, or  heh-s  of  his  body,  or  children  (A.  hav- 
ing none),  with  a  naked  limitation  over  at 
his  death,  whenever  that  might  occur,  with- 
out Issue  or  children;  for,  in  such  cases  death 
would  not  be  confined  to  a  dying  before  the 
life  tenant;  there  would  be  no  substituted 
devisees  to  take  the  remainder  indefeaslbly 
at  the  death  of  the  life  tenant,  and  therefore 
no  children  of  A.  who  could  take  an  estate 
in  common  with  him  when  the  life  estate  ter- 
minated. That  courts  will  lay  hold  of  any 
legitimate  facts  or  words  to  uphold  the  in- 
tention of  the  testator  not  to  create  an  estate 
tail  Is  also  shown  in  the  distinction  made  be- 
tween an  Immediate  devise  In  possession  to 
A.  and  his  children  and  a  remainder  to  A. 
and  his  children,  without  a  gift  over,  and  A., 
in  each  case,  has  a  child  living  when  the  will 
was  made  or  the  testator  died.  In  an  imme- 
diate devise  (that  is,  to  take  effect  in  posses- 
sion at  th^  death  of  the  testator)  to  A.  and 
his  children,  and  A.  has  a  child  living,  A.  and 
this  child  would  take  as  Joint  tenants  in  Eng- 
land, under  one  of  the  rules  or  resolutions 
in  Wild's  Case.  6  Coke,  17,  18;  3  Jarm.  Wills 
(R.  &  T.  Ed.)  179;  and  as  tenants  In  com- 
mon In  Georgia.  Gillespie  v.  Schuman,  62 
Ga.  252;  Ewlng  v.  Schropshire,  80  Ga.  384, 
385,  7  S.  E.  554.  After-bom  children  would 
be  excluded.  Id.  The  latter  children,  being 
in  rerum  natnra,  could  not  acquire  the  legal 
title  to  an  Immediate  estate  in  possession,  and 
they  could  not  take  a  remainder,  for  such  was 
not  the  devisor's  Intent.  On  the  other  hand, 
if  the  devise  Is  to  A.  for  life,  and  at  A.'s 
death  to  B.  and  her  children,  and  B.  has  a 
child  living  when  the  wlU  was  made  or  the 
testatcr  died,  not  only  that  child,  but  all  other 
children  bom  up  to  and  living  at  the  death 
of  the  life  tenant  would  take  the  remainder 
Jointly  or  in  common  with  their  parent  Oates 
V.  Jackson.  2  Strange,  1172;  Annable  v.  Patch, 
3  Pick.  363.  This  last  ruling  Is  made  Inde- 
I)endent  of  any  rule  in  Wild's  Case.  It  is 
based  upon  the  fact  that,  as  there  was  a  child 
In  life  when  the  will  was  made  or  the  testa- 
tor died,  he  Intended  all  children  of  B.  to 
take  as  purchasers  when  the  remainder  vested 
in  possession,  and  that  this  intent  is  upheld 
by  the  well-known  rales  of  law  that  a  re- 


mainder to  unborn  children  is  legal,  and  that 
all  children  bom  up  to  and  living  at  the  time 
fixed  for  the  vesting  of  the  remainder  In  pos- 
session are  entitled  to  take  as  purchasers. 
Even  in  England,  where  the  intention  of  tbe 
testator  is  presumed  in  favor  of  the  creation 
of  an  estate  tail,  the  courts  In  cases  of  a  re- 
mainder to  A.  and  his  Issue  or  children  (A. 
having  no  child  when  the  will  was  made  or 
the  testator  died)  give  effect  to  other  words 
in  the  will  to  restrict  the  word  "issue"  or 
"children"  to  a  word  of  purchase.  In  Hock- 
ley V.  Mawbey,  3  Brown,  Ch.  82,  the  devise 
was  to  the  testator's  wife  during  her  life;  at 
her  death  to  the  testator's  son  and  to  his  issue 
lawfully  begotten  or  to  be  begotten,  to  be  di- 
vided among  them  as  be  (the  son)  thought 
fit;  and,  if  the  son  died  without  issue,  then 
to  the  children  of  the  testator's  sisters.  The 
lord  chancellor  said:  "He  [the  testator]  did 
not  mean  the  estate  to  go  as  an  estate  taiU' 
but  that  the  children  should  take  distrlbu- 
tlvely,  in  which  case  they  must  take  as  pur- 
chasers; and  the  consequence  Is  that  Richard 
[the  son]  took  only  an  estate  for  life.  •  •  • 
In  order  to  take,  they  [tbe  children]  must  be 
alive  at  the  death  of  Richard  [the  son]. 
*  *  *  It  Is  sufficient  that  the  division  must 
take  place  at  the  death  of  Richard  [the  son], 
which  is  within  the  rales,"— that  is,  as  against 
a  perpetuity.  If  It  had  been  possible  under 
the  terms  of  the  will  In  Hockley  v.  Mawbey 
to  restrict  children  of  the  son  to  those  living 
at  the  life  tenant's  death,  when  the  son  and 
his  children.  If  any,  would  then  take  the  re- 
mainder indefeaslbly,  could  a  reasonable  doubt 
exist  that  the  court  would  have  held  that  the 
remainder  absolutely  vested  in  possession  in 
the  son  and  his  children  then  living?  We 
think  not,  because  such  devise  including  the 
children  would  not  only  be  within  the  rule 
showing  no  perpetuity,  but  the  children  would 
be  in  existence  to  share  In  the  division  of  the 
remainder  indefeaslbly  at  the  life  tenant's 
death.  And  such  a  construction  would  be 
more  readily  adhered  to  in  this  state,  where, 
as  held  to  Dudley  v.  Mallery,  4  Ga.  (52;  Ben- 
ton V.  Patterson,  8  Ga.  151;  Robert  v.  West,  15 
Ga.  145, 146;  and  Dudley  v.  Porter,  16  Ga.  616, 
—the  Intention  of  testators  is  not  to  be  pre- 
sumed to  favor  of  tbe  creation  of  estates  tail. 
In  the  case  at  bar  the  words  of  the  testa- 
tor, associated  with  the  devise  in  rematoder 
to  his  daughters,  to  belong  to  them  and  their 
children,  and  the  superadded  words  Imme- 
diately subjoined  thereto,  show  beyond  all 
doubt  that  the  word  "children"  was  used  by 
him  as  a  word  of  purchase,  which  utterly  pre- 
cludes an  estate  tall  in  the  daughters.  The 
testator  first  provides  that  at  the  death  of  his 
wife,  the  life  tenant,  his  whole  estate  is  to 
be  equally  divided  among  bis  six  children, 
one  son  and  five  daughters,  whom  he  specific^ 
ally  names.  Then  he  adds:  "My  said  effects 
thus  going  Into  the  hands  of  my  said  daugh- 
ters [that  is,  at  the  death  of  the  life  tenant} 
not  to  be  subject  to  the  control  of  any  hus- 
band, but  the  same  to  belong  to  mj'  said 
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danghten  and  their  children."  The  testator 
here  evidently  meant  that  the  property  should 
belong  to  his  daughters  and  their  children  liv- 
ing at  the  life  tenant's  death,  for  the  dis- 
tributive word  "belong,"  which  Is  a  word  of 
ownership,  applies  to  the  children  as  well,  as 
to  their  mothers,  and  the  death  of  the  life  ten- 
ant is  the  time  fixed  by  his  preceding  words 
for  this  distribution  of  his  whole  estate  to  be 
made  indefeaslbly.  "The  primary  definition 
of  the  word  'belong*  is  'to  be  the  property 
of.' "  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  915. 
"To  be  the  property  of  the  children,  they 
must  take  as  purchasers,  and  the  mode  of 
their  taking  In  this  state  would  be  In  common 
with  their  mothers.  The  devise,  then,  down 
to  this  point,  is  certainly  as  strong  as  one 
made  in  remainder  to  A.  and  her  children  as 
tenants  In  common;  and  "the  provision  that 
they  should  take  as  tenants  in  common  shows 
very  dlstincUy  that  the  testator  was  contem- 
plating something  very  different  from  an  es- 
tate tall."  Strong  v.  Goff,  11  Bast,  671. 
Moreover,  the  legal  estate  in  remainder  is  not 
devised  directly  to  his  daughters  and  their 
children.  On  the  contrary,  it  goes  into  the 
bands  of  the  dangbters  at  the  death  of  the 
life  tenant,  to  belong  to  tbem  and  their  chil- 
dren. These  words  create  a  trust,  and  make 
the  daughters  trustees  for  their  children.  If 
any.  Civ.  Code,  {  4138;  27  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  3,  and  note  3;  Oordon  v.  Green, 
10  Oa.  43.5  (6),  441.  The  will  made  provision 
for  the  daughters  to  hold  the  legal  estate  of 
their  own  portions,  as  w^  as  the  portions  to 
belong  to  their  children,  free  from  the  con- 
trol of  their  husbands.  They  were  capable  of 
acting  as  trustees  for  their  children.  27  Am. 
ft  Eng.  Enc.  Law  (1st  Ed.)  10, 20.  And  even  if 
they  were  incompetent,  for  any  reason,  to  act 
as  such  trustees,  a  court  of  equity  would  ap- 
point trustees  to  execnte  tbe  trusts.  Id.;  Civ. 
Code,  {  3179.  A  trust  for  unborn  children  to 
take  in  remainder  Is  legal.  Just  as  a  remain- 
der for  unborn  children  without  a  trust  is  le- 
gaL  And  the  trust  would  continue  executory 
after  the  termination  of  the  life  estate  only 
until  tbe  children  became  of  legal  age,  when 
tbe  law  itself  would  execute  the  trust,  and 
divide  tbe  property  without  any  act  on  the 
part  of  the  trustee.  Tbe  fact  that  the  bus- 
bands  of  tbe  testator's  daughters  in  Toole  v. 
Perry,  80  6a.  681,  7  S.  E.  118,  were  made 
trustees  of  the  remainders  devised  to  tbe 
daughters  and  their  children  was  one  of  the 
reasons  commented  on  In  Balrd  v.  Brookln, 
86  Oa.  716,  12  S.  K  981,  12  L.  R.  A.  157,  for 
holding  tbat  "children,"  In  Toole  v.  Perry, 
was  used  as  a  word  of  purchase.  Such  reason 
certainly  applies  with  much  greater  force  In 
tbe  case  at  bar,  where  the  property  Is  express- 
ly directed  to  go  into  the  hands  of  the  daugh- 
ters themselves  at  the  death  of  the  life  tenant, 
to  belong  to  tbem  and  their  children,  which, 
as  best  comporting  with  reason  and  tbe  inten- 
tion of  tbe  testator,  means  a  trust  for  the 
daughters'  immediate  descendants  In  esse  at 
the  death  of  the  life  tenant,  when  the  testa- 


tor's whole  estate  was  to  be  divided  inde- 
feaslbly. and  not  a  trust  for  the  daughters  Uf 
bold  for  their  issue  in  infinitum.  The  wordSr 
then,  of  the  testator  thus  far  alone  strongly 
indicate,  if  they  do  not  conclusively  sh3w, 
that  when  he  made  his  will  "be  had  in  mind 
a  class  of  persons  [to  wit,  children  of  hl» 
daughters]  who  might  thereafter  be  bom" 
iHollis  V.  Lawton,  107  Ga.  106,  32  S.  E.  846, 
73  Am.  St.  Rep.  114),  and  within  the  period, 
too,  fixed  by  him  for  the  distribution  of  hi» 
entire  property  in  remainder  indefeaslbly. 
But,  to  put  his  meaning  beyond  tbe  pale  of 
doubt,  the  testator  shows  by  his  superadded 
words  bow  and  to  whom  any  such  remainder 
share  shall  go  at  the  life  tenant's  death,  by- 
substitution,  if  either  of  his  daughters  should 
die  before  the  life  tenant  without  a  child  sur- 
viving the  life  tenant's  death.  Immediately 
subjoined  to  the  devise  in  remainder  to  go  in- 
to the  hands  of  his  daughters  at  the  death  of 
the  life  tenant,  to  belong  to  them  and  their 
children,  he  says:  "And  in  case  either  of  my 
said  six  children  should  depart  this  life  (tbat 
Is,  before  the  life  tenant]  without  leaving  is- 
sue [that  is,  in  esse  at  the  death  of  tbe  life 
tenant],  then  their  part  of  my  estate  to  be 
equally  divided  between  my  other  children;" 
that  is,  the  testator's  other  children  living  at 
tbe  death  of  the  life  tenant,  which  is  tbe  pe* 
rlod  fixed  by  the  testator  for  the  distribution 
of  his  whole  estate  indefeaslbly,  as  shown  by 
the  construction  hereinbefore  placed  upon  this 
clause  of  the  testator's  will  In  deciding  the -na- 
ture of  his  son's  remainder  interest.  And  then 
tbe  testator  makes  the  final  and  important 
provision  that  any  remainder  share  thus  taken 
by  his  other  children,  as  substituted  devisees, 
at  the  life  tenant's  death  is  "to  be  controlled 
In  tbe  same  way  as  first  above  directed" ;  that 
is,  Just  as  tbe  remainder  shares  to  tbe  son 
and  to  the  five  daughters  were  previously  giv- 
en down  to  tbe  devesting  clause,  to  wit,  if  his 
son  survived  the  life  tenant,  with  or  without 
children,  he  should  then  take  an  equal  part  of 
any  devested  remainder  share  by  substitution,, 
and  also  his  own  specific  remainder  share  ab- 
solutely; if  any  daughter  survived  the  life- 
tenant,  without  children,  she  should  then  take- 
an  equal  part  of  any  devested  remainder  share 
by  substitution,  and  also  her  own  specific  re- 
mainder share  absolutely,,  although  children 
might  afterwards  be  bom  to  her;  and  If  any 
daughter  survived  the  life  tenant,  with  chil- 
dren, she  should  then  receive  into  her  bands 
an  equal  part  of  any  devested  remainder  share 
by  substitution,  and  also  tbe  specific  remain- 
der share  first  devised  to  go  into  her  hands  at 
the  life  tenant's  death,  to  belong  to  her  and 
her  children  (that  is,  her  children  then  living)- 
absolutely.  Ko  person  who  was  Intended  by 
the  testator  to  take  could  by  law  take  any 
part  of  his  property  after  its  division,  or  the 
life  tenant's  death,  for  that  division  was  to- 
be  ot  the  testator's  whole  estate  indefeaslbly. 
The  devises,  then,  in  remainder  to  each 
daughter,  to  belong  to  her  and  her  children, 
are  to  a  collection  of  persons,  uncertain  In 
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number,  to  be  ascertained  at  the  deatb  of  tbe 
life  tenant;  and,  whether  such  persons  be  called 
a  class  per  se  or  not,  tbe  legal  conclusion  which 
we  have  reached  would  necessarily  follow.  "A 
number  of  persons  are  popularly  said  to  form  a 
class  when  tbey  can  be  designated  by  some 
general  name  as  'children,'  'grandchildren,' 
"nephews,'  but  In  legal  language  tbe  question 
whether  a  gift  is  one  to  a  class  depends,  not 
upon  these  considerations,  but  upon  the  mode 
of  gift  Itself,  namely,  that  it  is  a  gift  of  an 
aggregate  sum  to  a  body  of  persons  uncertain 
in  number  at  the  time  of  the  gift,  to  be  as- 
certained at  a  future  time,  and  who  are  all  to 
take  in  equal  or  In  some  other  definite  pro- 
portions, the  share  of  each  being  dependent 
for  its  amount  upon  tbe  ultimate  number  of 
persons."  1  Jarm.  Wills  (R.  &  T.  Ed.)  534. 
And  while  a  remainder  to  A.  and  her  children 
simpliciter  (A.  having  none  when  the  testator 
died)  may  not  be  a  devise  to  a  class,  yet  a  de^ 
vise  in  remainder  to  A.  and  her  children  Ut 
Ing  at  the  life  tenant's  death,  or  of  an  es- 
tate at  an  earlier  period  of  distribution  aftei 
the  testator's  deatb,  may,  in  legal  effect,  be 
'Called  one  to  a  class  (Mitchell  v.  Mitchell,  73 
Conn.  303,  47  Ati.  326);  and  aU  living  at  the 
period  of  distribution  wlU  take  equally,  unless 
otherwise  directed  by  the  testator  (Id.).  One 
-of  the  principal  objections  sometimes  urged 
to  construing  "children,"  in  such  cases,  as  a 
word  of  purchase,  namely,  that  the  issue  of 
the  children  would  not  take  upon  the  latter's 
-death  before  the  period  of  distribution,  finds 
no  place  or  lodgment  In  the  case  before  us, 
for  two  reasons:  First,  any  devested  remain- 
der share  goes  to  the  testator's  own  children 
-and  his  daughters  and  their  children,  if  any, 
by  substitution,  at  the  life  tenant's  death,  nei- 
ther great-grandchildren  nor  other  remote 
kindred  being  the  objects  of  his  boanty;  sec- 
-ondly,  lu  a  case  of  substitution,  like  this  one, 
the  nonexistence  of  a  daughter  and  her  chil- 
dren at  tbe  death  of  the  life  tenant,  though 
she  might  have  had  children  before  that  time, 
would  not  pass  that  particular  share  to  the 
heirs  of  such  daughter  or  children,  because 
the  testator  himself  designates  tbe  persons 
who  shall  take  at  the  life  tenant's  death  as 
substituted  devisees. 

It  Is  impossible  to  hold  that  the  testator's 
daughters  take  an  estate  tail,  which  would 
result  hi  giving  to  them  the  absolute  fee,  un- 
der our  act  of  December  21,  1821,  because 
such  ruling  could  only  be  made  by  constru- 
ing the  devise  as  a  simple  and  naked  one  to 
A.  and  her  children  or  Issue  generally.  And 
we  cannot  hold  that  the  daughters  take  an  es- 
tate tall,  whereby,  under  the  act  of  1821,  the 
fee  given  would  be  made  determinable  upon  a 
mere  limitation  over  on  a  defiuite  failure  of 
issue  if  a  daughter  died  at  any  time  without 
a  child,  because  that  construction  would  In- 
clude a  postponement  of  the  vesting  of  the  re- 
mainder lu  possession  absolutely  beyond  the 
life  tenant's  death;  and  because  there  Is  no 
limitation  over  In  this  case,  but  a  mere  sub- 
stitution, to  take  effect  at  the  death  of  the 


I  life  tenant,  if  at  all.  Therefore  tbe  logical 
and  legal  conclusion  ia  that  the  remainder 
,  shares  to  the  daughters  go  into  their  hands 
j  at  tbe  death  of  the  life  tenant,  to  belong  to 
I  them  and  their  children  then  living  as  tenants 
in.  common;  and  that  such  remainder  shares, 
which  vested  In  interest  in  tbe  daughters  at 
the  testator's  death,  consequently  open  to  take 
In  their  said  children  at  tbe  period  of  distribu- 
1  tlon.  We  think  this  ruling  harmonizes  the 
I  whole  will,  and  also  upholds  the  rule  of  law 
!  favoring  the  vesting  of  remainders  Indefeaslbly 
!  at  the  earliest  possible  period  of  time,  which 
;  tbe  Intention  of  the  testator  In  this  case  mani- 
j  festly  follows.  We  may  add  that  "this  be- 
longs to  a  class  of  cases  where  one  case  sel- 
dom rules  another,  for  the  reason  that  each 
will  must  be  Interpreted  by  Itself,  and  does 
not  depend  to  any  great  extent  on  prior  Inter- 
pretations of  ether  wills."  The  principles  in 
the  case  of  (iaboury  v.  McGovem,  74  Ga.  133, 
explaining  the  word  "issue"  In  a  prior  clause 
to  the  testator's  unmarried  daughter  and  her 
Issue  during  hec  life  by  the  superadded  words 
to  mean  "children"  and  a  word  of  purchase, 
and  in  Toole  v.  Perry,  80  Ga.  (181,  7  S.  E. 
118,  showing  that  a  devise  in  remainder  to 
the  testator's  daughter  and  her  children  In- 
cluded children  bom  after  the  testator's  death, 
and  also  by  a  second  marriage,  and  living  at 
the  period  of  distribution,  on  the  strength  of 
subsequent  words  presuming  that  the  testator 
meant  children  by  her  present  or  any  future 
husband,  apply  as  authority  In  the  case  under 
consideration.  These  cases  are  recognized  as 
correct  in  Hollis  v.  Lawton,  107  Ga.  106,  32 
S.  E.  846,  73  Am.  St.  Rep.  114,  and  are  there- 
in distinguished  from  the  facts  in  that  case, 
which  was  the  grant  of  an  Immediate  estate 
in  possession  to  A.  and  her  children,  without 
any  explanatory  words,  and  It  was  there  cor- 
rectly held  that  no  child  born  after  the  estate 
vested  in  possession  was  entitled.  In  Blank- 
enbaker  v.  Woodruff,  97  Ky.  276,  30  S.  W. 
014,  the  testator  gave  a  life  estate  to  his  wife, 
with  a  remainder  to  three  daughters  by  name 
(one  of  them  being  unmarried),  to  be  equally 
divided  among  the  daughters  upon  the  wid- 
ow's decease,  "for  thehr  benefit  and  the  l)en- 
efit  of  the  heirs  of  their  natural  bodies,  up 
to  the  age  of  thirty  years  on  the  part  of  each 
of  said  behs  of  their  natural  bodies."  It  was 
held  that  the  latter  words  explained  the  pre- 
ceding words  "heirs  of  their  natural  bodies" 
to  mean  children  in  esse  at  the  life  tenant's 
death,  and  that,  therefore,  each  daughter  took 
a  fee-simple  estate  In  remainder  jointly  with 
her  children,  if  she  had  any,  upon  the  death 
of  tbe  life  tenant. 

Among  the  cases  holding  that  a  devise  to  A. 
for  life,  with  remainder  to  B.  and  his  children 
(B.  having  no  child  at  the  time  of  the  devise), 
and.  If  B.  dies  without  children  or  issue,  then 
to  C.,  gives  B.  an  estate  tall,  are  Broadhurst 
V.  Morris,  2  Bam.  &  Adol.  11;  Wood  v.  Baron, 
1  East,  250;  Moore  v.  Gary,  149  Ind.  51,  48 
N.  E.  630;  and  Parkman  v.  Bowdoln,  1  Sumn. 
359,  Fed.  Cas.  No.  10,703.    They  are,  however. 
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all  clearly  distinguishable  In  their  facts  from 
the  case  at  bar,  which,  amonj;  other  things,  is 
Dot,  like  them,  a  case  of  a  limitation  over,  but 
(.f  a  substitution,  pure  and  simple,  to  take  ef- 
fect, if  at  all,  at  the  life  tenant's  death.  In 
Broadhurst  t.  Morris  the  remainder  was  to  B. 
aud  his  lawfully  begotten  children  forever, 
and  in  default  of  such  issue  at  his  decease  to 
C.  The  contention  was  that  the  limitation 
over  should  be  construed  as  If  a  comma  had 
been  placed  after  "issue,"  and  therefore  as 
upju  an  Indefinite  failure  of  issue.  The  clause 
is  so  construed  by  Judge  Story  in  Farkman  t. 
Bowdoin,  1  Sumn.  369,  Fed.  Gas.  No.  10,703. 
And  this  court  construed  the  clause  to  mean 
an  Indefinite'  failure  of  Issue  in  Wiley  ▼. 
Smith,  3  6a.  565.  The  English  court,  with- 
out apparently  considering  the  principle  as  to 
what  persons  would  be  entitled  at  the  time 
for  the  remainder  to  vest  In  possession,  and 
there  being  nothing  to  show  that  the  dying  of 
B.,  the  remainderman,  was  referable  to  a  dy- 
ing within  the  lifetime  of  the  life  tenant,  sim- 
ply delivered  a  four-line  opinion  that  B.  tojk 
an  estate  talL  In  Wood  t.  Baron  the  re- 
mainder was  to  B.,  to  bold  as  a  place  of  In- 
heritance, to  her  and  her  children  or  her  Is- 
sue, and,  if  she  died  leaving  no  child  or  chil- 
dren, or  if  the  latter  should  die  without  Is- 
sue, then  to  C.  Lord  Keuyon  thought  the 
words  in  the  limitation  over  meant  upon  an 
indefinite  failure  of  Issue,  and  distinguished 
It  from  several  cases  he  cited  in  which  the 
words  are  different  and  upon  a  definite  failure 
of  issue,  but  said  the  court  would  consider  it 
Afterwards  the  court  certified,  in  less  than 
tour  lines,  that  B.  took  an  estate  tail-,  mani- 
festly because,  as  Lord  Kenyon  had  intimat- 
ed, the  words  in  the  limitation  over  Imported 
an  hideflnlte  failure  of  issue  under  the  com- 
mnn-law  rule  of  construction,  and  this  was  no 
doubt  the  reason,  inasmuch  as  B.  had  a  child 
in  life  when  the  will  was  made  and  when  the 
testator  died.  In  Moore  y.  Oary  the  remain- 
der was  to  B.  and  his  issue,  being  his  own 
children  lawfully  begotten,  forever,  and,  up- 
on bis  dying  without  Issue— that  is,  without 
belrs,  being  his  own  children  lawfully  begot- 
ten, living  at  his  death— to  C.  The  court  held 
that  both  'the  antecedent  and  superadded 
daose  meant  an  indefinite  failure  of  issue, 
and  therefore  that  B.  took  an  estate  tail.  In 
Parkman  v.  Bowdoin  the  remainder  was  to 
B.  and  to  his  lawful  begotten  children  In  fee 
simple  forever,  but,  in  case  he  should  die 
without  children  lawfully  begotten,  to  C.  The 
opinion  was  rendered  by  Justice  Story,  and  is 
by  far  the  best  of  its  kind  of  which  we  have 
knowledge.  Like  the  other  cases  here  dis- 
tingnlshed,  there  was  nothing  In  that  case  con- 
fining the  death  of  B.  within  the  lifetime  of 
tbe  life  tenant  Jastlce  Story  spoke  of  a  re- 
mainder being  an  immediate  estate,  but  be 
OTeriooked  tbe  wide  distinction  and  conse- 
quent results  between  a  remainder  vested  in 
Interest  and  a  remainder  vested  In  possession. 
And  he  finally  held  that  the  limitation  over 
meant  an  Indefinite  failure  of  issue,  which 


made  the  word  "children"  in  the  preceding 
clause,  "and  his  children,"  retain  its  original 
sense  as  a  word  of  limitation,  and  gave  B.  an 
estate  tail.  This  construction,  which  was  bas- 
ed on  the  common-law  rule  existing  prior  to 
the  English  wills  act  that  went  into  effect  on 
January  1,  1838,  is  contrary  to  what  would 
be  decided  in  this  state  since  our  act  of  1834, 
which  changed  the  meaning  of  all  such  phrases 
Into  a  definite  failure  of  issue,  and  therefore 
Parkman  v.  Bowdoin,  as  well  as  the  preced- 
ing cases  distinguished,  would  be  no  authority 
In  this  state  as  to  a  will  made  since  said  act, 
even  on  an  identically  phrased  or  worded  will. 
There  are  other  cases  where  estates  were  giv- 
en to  B.  and  his  children  to  vest  iu  B.  at  21 
years  of  age,  and,  if  he  died  before  21,  to  C, 
in  which  It  was  held  that  B.  took  an  estate 
tall,— as  In  Davie  v.  Stevens,  1  Doug.  321. 
Besides  being  wholly  unlike  the  case  at  bar,  a 
reading  of  that  case  will  show  that  B.  was 
never  even  married  when  the  estate  vested  In 
him  In  possession  at  the  age  of  twenty-one. 
From  what  we  have  said  about  these  cases  it 
Is  seen  of  what  little  value  precedents  are  in 
construing  a  will,  unless  the  facts  are  precise- 
ly or  substantially  alike,  and  the  cases  decided 
do  not  omit  the  consideration  of  weii-estab- 
lisbed  and  apposite  rules  of  construction. 

It  follows  that  in  the  case  now  In  hand  a 
deed  executed  by  a  daughter  of  tbe  testator, 
which  conveyed  to  another  all  her  Interest  in 
described  realty  which  belonged  to  the  testa- 
tor at  his  death,  did  not  affect  the  Interest 
therein  of  her  children  who  were  In  life  wlien 
the  life  tenant  died.  From  the  foregoing  it 
follows  that  the  trial  Judge  correctly  held  that 
tbe  petition  set  forth  no  cause  of  action  in 
behalf  of  the  plaintiffs  who  are  the  children 
of  the  testator's  son,  but  that  he  erred  in  rul- 
ing that  the  other  plaintiffs,  who  are  tbe 
children  of  the  daughters  of  tbe  testator,  were 
not  entitled  to  recover,  under  the  allegations 
of  the  petition. 

Judgment  reversed.  All  the  justices  concur- 
ring, except  LITTLE  and  LEWIS,  JJ.,  absent. 


ALLEGHANY  CO.  v.  BAST  COAST  LUM- 
BER CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  9, 
1902.) 

INJUNCTION— RBAL   ACTIONS-RBSTRAININQ 
CUTTING  OF  TIMBER. 

1.  Where,  in  an  action  to  try  title  to  timber 
land,  there  was  a  bona  fide  contention,  based 
on  evidence,  as  to  tbe  location  of  tlie  head  of 
B  river  on  which  rested  plaintiff's  grant,  and 
plaintiff  showed  a  prima  facie  case,  snch  issue 
should  be  submitted  to  a  jury,  and  could  not  be 
determined  on  a  motion  to  continue  an  order 
restraining  the  cutting  of  timber. 

2.  An  order  restraining  trespass  on  timber 
was  properly  continued  until  trial,  under  Acts 
1001,  c.  666,  f  1,  providing  that  when,  in  such 
actions,  there  is  a  bona  fide  contention  on  both 
sides,  based  on  evidence  constituting  a  prima 
facie  title,  no  order  shall  be  made,  pending  the 
action,  permitting  the  cutting  of  timber,  except 
by  consent,  until  the  title  is  determined. 
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Appeal  from  superior  court,  Beaufort  coun- 
ty; Brown,  Judge. 

Action  by  tbe  AUeghany  Company  asatnst 
the  East  Cktast  Lumber  Company  and  others. 
From  an  order  continuing  a  preliminary  in- 
junction restraining  the  cutting  of  timtier  on 
certain  land,  defendants  appeal.    No  error. 

B.  F.  Aydlett  and  F.  H.  Busbee,  for  appel- 
lants. Rodman  &  Rodman  and  Small  A  Mc- 
Lean, for  appellee. 

CLARK,  J.  It  Is  admitted  that  the  defend- 
ants are  cutting  timber  around  the  southern 
side  of  Endless  Bay;  and,  if  the  head  of  the 
northeast  prong  of  Long  Shoal  river  is  located 
as  contended  by  plaintiff,  then  (for  the  pin:- 
poses  of  this  motion  only)  It  Is  further  admit- 
ted that  raid  cutting  Is  being  done  upon  the 
lands  described  in  tbe  complaint,  and  covered 
by  the  John  Hall  grant.  There  is  a  bona  flde 
and  serious  contention  as  to  the  true  location 
of  tbe  head  of  the  northeast  prong  of  Long 
Shoal  river,  upon  the  determination  of  which 
rests  the  location  of  the  John  Hall  grant,  un- 
der which  plaintiff  claims,  and  defendants  do 
not,  and  which  grant,  if  located  by  plaintifrs 
contention,  covers  the  locus  in  quo.  This  con- 
tention, which  is  supported  by  affidavits  of 
each  party  in  favor  of  its  own  view,  cannot  be 
decided  upon  this  motion,  but  must  be  sub- 
mitted to  a  Jury.  His  honor,  having  correctly 
found  as  a  fact  that  "there  Is  a  bona  flde  con- 
tention on  both  sides,  based  upon  evidence," 
and  that  the  plaintiff  has  made  out  a  prima 
facie  case,  could  not,  under  chapter  666,  Acts 
1901,  do  otherwise  than  continue  the  restrain- 
ing order  to  the  hearing. 

No  error. 


GOODYEAR  v.  COOK. 

(Supreme  Court  of  North  Carolina.     Sept  0, 
1902.) 

TRUSTEE— LIABILITY— NOTICB. 
1.  A  trustee  in  a  deed  of  trust,  having  sold 
the  property,  and  applied  the  proceeds  to  the 
payment  of  the  note  of  R.,  as  required  by  the 
recorded  deed,  will  not  be  charged  with  notice 
that  tbe  deed  was  improperly  registered,  and  so 
be  liable  to  B.,  because  as  attorney  he  had  12 
years  before  drawn  a  deed  of  trust,  taken 
away  before  it  was  signed,  which  required  pay- 
ment of  the  note  of  B.,  as  well  as  that  of  R., 
out  of  the  proceeds;  at  least  where  it  is  ad- 
mitted he  had  no  knowledge  or  information 
whatever,  or  any  reason  to  suspect  or  believe, 
that  there  was  any  defect  or  error  in  the  regis- 
tration. 

Appeal  from  superior  court,  Warren  county; 
Winston,  Judge. 

Action  by  J.  M.  Goodyear  agalnat  Cbarles 
A.  Ck>ok.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

B.  G.  Green  and  F.  H.  Busbee,  for  appel- 
lant 

CLARK,  3.  Upon  the  facts  agreed.  It  ap- 
pears that  the  defendant,  as  attorney  at  law, 
on  April  1,  1886,  drew  a  deed  in  trust,  which 


was  not  then  signed  nor  delivered,  to  secure 
two  notes,— one  for  $175  to  Benjamin  Good- 
year, and  the  other  for  $370,  payable  to  Re- 
becca Goodyear.  The  party  for  whom  the 
paper  was  drawn  took  it  away,  and  on  June 
10,  1886,  it  was  recorded,  without  any  knowl- 
edge or  agency  on  the  part  of  the  defendant 
The  matter  passed  out  of  the  mind  of  the  de- 
fendant till  about  the  month  of  February, 
1898,  when  said  Rebecca  demanded  that  tbe 
defendant,  as  trustee,  should  sell  the  land. 
The  defendant  asked  for  tbe  trust  deed,  and 
was  referred  to  the  registry  of  the  same,  and 
directed  to  sell  by  that.  As  recorded,  tbe  trust 
deed  named  the  defendant  as  trustee,  and  re- 
quired him  "to  pay  In  full  the  note  to  Rebecca 
Goodyear,  and  the  surplus,  if  any,"  to  tbe 
grantor.  The  property  was  duly  advertised 
and  sold  March  21,  1896,  when  It  was  bought 
by  said  Rebecca  at  the  price  of  $310,  which 
being  less  than  her  debt,  tbe  amount  of  her 
bid  was  credited  on  her  note,  and  the  land 
was  conveyed  to  her.  The  plaintiff  did  not 
become  holder  or  owner  of  tbe  $176  note  till 
1001,  and  neither  Benjamin  Goodyear  nor  any 
one  else  prior  to  that  time  gave  the  trustee 
notice  of  the  $175  dalm.  Tbe  following  aver- 
ment of  the  defendant  to  admitted  by  the 
plaintiff,  I.  e.:  "The  defendant  bad  no  knowl- 
edge or  information  whatsoever,  nor  any  rea- 
sons to  suspect  or  iKslIeve,  that  there  was  any 
defect  or  errrv  In  the  registration  of  said  deed, 
and  In  executing  said  powers  he  was  acting 
as  agent  for  the  parties  to  said  deed,  and 
used  due  care  and  caution  In  the  discharge  of 
said  trust." 

Upon  the  facts  admitted,  Judgment  should 
have  been  entered  for  the  defendant  The 
mere  fact  that  tbe  defendant  had  once  drawn  a 
trust  deed  for  tbe  grantor,  requiring  payment 
of  the  $175  note  out  of  proceeds  of  sale,  as 
well  as  payment  of  the  $370  note,  which  alone 
Is  required  by  the  deed  as  recorded,  was  no 
notice  to  him  that  the  deed  was  Improperly 
registered;  certainly  not  after  the  admission 
that  he  did  not  have  any  "Information  or 
knowledge  whatsoever,  nor  any  reasons  to 
suspect  or  believe,  that  there  was  any  defect 
or  error  In  the  registration  of  said  deed  of 
tmst."  Besides,  the  laches  of  the  plaintiff, 
and  those  under  whom  he  claims,  has  been  so 
gross  as  to  deprive  them  of  any  standing  in  a 
court  of  equity,  if  there  had  been  at  any  tlms- 
any  merit  in  his  contention. 

Reversed. 


WOLFE  et  al.  v.  HAMPTON. 

(Supreme  Court  of  North  Carolina.     Sept  9^ 

1902.) 

TBSTIUONT   MADE   COMPETTBNT   BT   THAT   Or 
OTHER  PARTY. 

1.  Plaintiff  having  first  testified  to  what 
passed  between  defendant  and  deceased,  de- 
fendant may  give  his  version  of  the  same  trans- 
action. 

Appeal  from  superior  court,  WashlngtiMk 
county;  Starbuck,  Judge. 
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Action  by  T.  B.  Wolfe  and  others  a^Inst 
W.  H.  Hampton.  Judgment  for  defendant 
Plaintllfs  appeal.    Affirmed. 

W.  M.  Bond,  for  appellants.  A.  O.  Oajrlord, 
for  appellee. 

CLARK,  J.  The  plalntlfTs,  children  of  H. 
E.  Wolfe,  bring  this  action  as  the  beneficla- 
rleg  named  In  a  life  Insurance  policy.  They 
Allege  that  the  defendant  in  1685  contracted 
with  their  father  for  a  consideration  to  keep 
op  the  policy  by  paying  the  premiums  thereon, 
but  that  In  December,  1888,  the  defendant  de- 
faulted in  such  payment,  whereby  the  policy 
became  forfeited.  H.  E.  Wolfe  died  in  1807. 
This  action  was  histituted  in  November,  190O. 
T.  B.  Wolfe,  one  of  the  plaintiffs,  testified  that 
the  defendant  agreed  with  his  father  and  him- 
self, for  the  consideration  named,  to  keep  the 
premiums  on  said  policy  paid  up,  and  that 
after  hia  father's  death  he  saw  the  defendant, 
TTho  admitted  said  agreement,  and  that  he  had 
allowed  the  policy  to  lapse  in  1888.  The  de- 
fendant testified  that  his  agreement  wltb  H. 
E.  Wolfe  was  that  h^witness)  would  pay  the 
premiums  only  so  long  as  they  did  not  exceed 
the  then  rate  of  ^.40  per  month,  and  that  any 
excess  above  ^.40  should  be  paid  by  Wolfe; 
that  no  one  was  present  besides  H.  E.  Wolfe 
and  himself;  that  when  the  excess  became 
heavy,  Wolfe  stopped  paying;  and  that  this 
was  the  sole  cause  of  the  forfeiture.  The  ex- 
ception to  this  evidence  of  the  conversatloa 
and  contract  between  the  witness  and  the  de- 
ceased is  tbe  only  point  presented,  as  the  other 
exception  Is  as  to  evidence  admitted  upon  an- 
other issue,  which  became  immaterial,  in  view 
of  tbe  finding  upon  this  Issue,  and  which  con- 
sequently tbe  Jury  did  not  pass  upon.  As  the 
plahitiff  T.  B.  Wolfe  first  gave  his  version  as 
to  what  passed  bet^reen  his  father  and  the 
defendant,  it  could  not  be  error  to  permit  the 
defendant  to  give  his  account  of  the  same 
transaction. 

Mo  error. 


MEEKINS  V.  NORFOLK  &  S.  R.  CO. 

<Sapreme  Conrt  of  North  Carolina.     Sept.  9, 
1902.) 

UMTTATTONft-ACTION  AFTER  NONSUIT— DEATH 
BY  WHONOPUL  ACT— REFUSAL  TO  DIS- 
MISS ACTION— APPEAL. 

1.  Even  if  Code,  {  1498,  prescribing  a  year 
from  the  death  as  the  time  within  which  action 
may  be  brought  for  death  by  wrongful  act  or 
sesligcnce,  is  not  strictly  a  statute  of  limita- 
tions, gacfa  BJQ  action  is  within  section  1G6,  pro- 
viding if  any  action  be  commenced  within  the 
time  prescribed  therefor,  and  plaintiff  be  nou- 
raited,  be  may  commence  a  new  action  within 
one  year  after  such  nonsuit. 

2.  Refusal  to  dismiss  action  is  not  appealable. 

Appeal  from  superior  court,  Tyrrell  coun- 
ty; Geo.  A.  Jones,  Judge. 

Action  by  J.  O.  Meeklns,  administrator, 
agabist   tbe    Norfolk    &    Southern    Ralbroad 

1 X  See  Appeal  and  Error,  vol.  2,  Cent  Die.  |  ISO. 


Company.  From  a  refusal  to  dismiss  the 
action,  defendant  appeals.  Appeal  dismiss- 
ed. 

Pruden  &  Pruden  and  Shepherd  &  Shep- 
herd, for  appellant.  E.  F.  Aydlett,  for  ap- 
pellee. 

CLARK,  J.  This  was  an  action  under 
Code,  i  1488,  for  damages  for  tbe  death  of 
plalntUTs  intestate,  caused  by  the  wrongful 
act  or  neglect  of  the  defendant  The  original 
action  was  brought  within  one  year  from  the 
death  of  the  platntlff's  Intestate,  and  a  nonsuit 
was  taken.  Within  one  year  after  such  non- 
suit, but  more  than  a  year  after  the  death  of 
intestate,  this  action  was  begun.  The  defend- 
ant demurred  ore  tenus,  and  moved  to  dis- 
miss the  action,  and  appealed  from  a  refusal 
of  its  motion.  Code,  f  166,  provides:  "If 
any  action  shall  be  commenced  within  the 
time  prescribed  therefor,  and  the  plaintiff  be 
non-suited  •  •  •  the  plaintiff  •  •  • 
may  commence  a  new  action  within  one 
year  after  such  non-suit."  The  defendant 
contends  that  this  provision  is  under  tbe  title 
in  the  Code  applying  to  limitations,  and  that 
the  time  prescribed  under  section  1496  Is  not 
strictly  a  statute  of  limitations.  Best  ▼. 
Town  of  Klnston,  106  N.  C.  205,  10  N.  B. 
997.  But  the  original  action  was  brought 
within  the  time  prescribed  In  section  1498, 
and  therefore  it  does  not  here  matter  what 
tbe  nature  of  that  prescription  Is.  On  the 
other  band,  the  time  within  which  a  new  ac- 
tion may  be  commenced  after  a  nonsuit,  etc., 
is  a  statute  of  limitation,  and  applies  to  all 
cases  where  a  nonsuit,  etc.,  has  been  sus- 
tained. This  statute  (Code,  t  166)  contains 
no  exception  of  cases  under  section  1498,  or 
of  any  other  cases,  where  the  time  prescribed 
for  bringing  the  original  action  might  not  be 
strictly  a  statute  of  limitation.  We  know  no 
cause  why  the  privilege  to  commence  &  new 
action  within  a  year  after  nonsuit  should  not 
apply  equally  to  all  cases  of  nonsuit.  The 
statute  makes  no  distinction,  and  there  is  cer- 
tainly none  In  the  reason  of  the  thing,  which 
is  the  same  as  to  that  class  of  cases  as  in 
any  others.  No  appeal  lies  from  a  refusal  to 
dismiss  an  action  (Clark's  Code  [3d  Ed.]  p. 
738,  and  numerous  cases  there  quoted;  Cll- 
nard  v.  White,  129  N.  0.  250,  39  S.  E.  960), 
but  we  have,  notwithstanding,  discussed  the 
merits  of  the  motion,  as  was  done  In  the  last 
named  case,  and  in  State  t.  Wylde,  110  N. 
C.  500. 

Appeal  dismissed. 


WALKER  et  al.  v.  BRINKLEY  et  aL 

(Supreme  Conrt  of  North  Carolina.    Sept  Iflt 
1902.) 

BONDS-PRIHART    LLABILITT— IJ^CHBS. 

1.  A  bond  required  by  an  employer  before 
he  would  appoint  an  employ^,  and  conditioned 
to  be  void  if  the  employ^  performed  his  serv- 
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ices  competently  and  honestly,  is  a  primary 
liability,  so  that  the  doctrine  of  laches  does  nut 
apply. 

Appeal  from  superior  court,  Washington 
coanty;  Starbucli,  Judge. 

Action  by  Walker  &  Myers  against  D.  O. 
Brinkley  and  others.  Judgment  for  plaintiffs. 
Defendants  appeal.    Affirmed. 

W.  M.  Bond,  for  appellants.  A.  O.  Gay- 
lord,  for  appellees. 

FURCHES,  C.  J.  The  plaintiffs,  being  resi- 
dents of  the  city  of  Baltimore,  Md.,  and  the 
owners  of  a  saw  mill  in  Plymouth,  N.  C, 
In  December,  1808,  employed  one  C.  L.  Mor- 
ten as  their  general  manager  and  agent  of 
said  mill  and  milling  business,  taking  the  bond 
sned  on  for  theb:  protection  and  indenmity 
against  the  default  and  misconduct  of  the  said 
C.  L.  Morton,  which  is  In  the  following  words 
and  figures:  "North  Carolina,  Washington 
County.  We,  D.  O.  Brinkley,  L.  S.  Landing, 
Louis  P.  HornthaU,  and  Warren  Ambrose,  of 
the  county  and  state  above  named,  acknowl- 
edge ourselves  bound  unto  A.  M.  Walker  and 
James  R.  Myers,  trading  as  merchants  in  Bal- 
timore, Md.,  under  the  firm  name  of  Walker 
&  Myers,  in  the  sum  of  fifteen  hundred  dol- 
lars. The  conditions  of  the  foregoing  obliga- 
tion are  such  that  whereas,  one  C.  L.  Morton, 
of  said  county  and  state,  has  contracted  with 
the  said  Walker  and  Myers  as  employ^  of  said 
Walker  and  Myers,  to  operate  and  superintend 
the  saw  mill  owned  by  Walker  and  Myers  at 
Plymouth,  North  Carolina,  and  to  act  as  gen- 
eral business  manager  thereof  iu  the  manu- 
facture of  pine,  ash,  cypress,  and  Juniper  tim- 
ber, subject  to  the  orders  and  control  of  said 
Walker  and  Myers:  Now,  therefore,  if  the 
said  C.  L.  Morton  shall  faithfully  act  as  such 
manager  as  aforesaid,  and  perform  the  serv- 
ices required  in  that  capacity  In  a  reasonably 
safe,  competent,  and  honest  manner  during 
the  time  in  which  he  shall  hold  the  same,  this 
obligation  to  be  void.  Witness  our  hands  and 
seals.  D.  O.  Brinkley.  [Seal.]  L.  S.  Land- 
ing. [Seal.]  Louis  P.  HornthaU.  [Seal.] 
Warren  Ambrose.  [Seal.]  Signed  December 
6,  1898,  and  forwarded  to  W.  &  M.  by  H.  S. 
Ward."  While  this  bond  was  required  by  the 
plaintiffs  before  tliey  appointed  C.  L.  Morton 
their  agent  and  superintontV  ;it  of  their  mill, 
and  was  Intended  to  protect  them  u^'ninst  the 
misconduct  and  defalcations  of  said  Morton, 
it  was  an  original  primary  liability,  and  not 
secondary.  It  is  a  penal  bond,  in  which  the 
defendants  acknowledge  themselves  bound  to 
the  plaintiffs  In  the  sum  of  $1,500,  to  be  void 
upon  the  said  C.  L.  Morton  performing  the 
conditions  therein  contained.  Of  course,  if  he 
has  performed  the  conditions,  the  plaintiffs 
have  no  right  of  action.  But  the  action  is 
brought  upon  this  bond,  and  breaches  of  its 
condition  are  specifically  set  out  and  assigned. 
The  answer  of  the  defendants  Is  what  is 
known  as  a  statutory  denial  of  the  complaint, 
—that  they  "had  no  knowledge  of  the  facts 
alleged,  nor  sulticient  infornintiou  to  form  a 


belief  as  to  their  truth,  and  they  are  there- 
fore denied."  There  was  but  one  witness  in- 
troduced,—the  plaintiff,  James  R.  Myers,— who 
testified  that  he  met  the  defendants  in  Mr. 
Ward's  ofilce;  they  talked  the  matter  over, 
and  he  employed  the  said  C.  L.  Morton  upon 
the  terms  stated  in  the  bond;  that  soon  after 
that  he  received  the  bond  Inclosed  in  a  letter 
from  Mr.  Ward,  stating  that  it  was  good  for 
$4,000;  that  be  at  once  wrote  Mr.  Ward  and 
O.  L.  Morton  that  the  bond  had  been  received 
and  accepted,  and  C.  L.  Morton  took  posses- 
sion of  the  mill,  and  assumed  its  control  and 
management;  that  the  defendants  all  bad  ad- 
mitted to  him  that  they  signed  the  bond,  and 
that  the  defendants  and  their  attorney.  Ward, 
all  lived  In  the  town  of  Plymouth,  Washing- 
ton county.  Upon  this  uncontradicted  evi- 
dence the  following  issues  were  submitted  to 
the  jury  <and  found  as  stated),  with  an  agree- 
ment of  counsel  that  the  case  should  be  re- 
ferred to  ascertain  the  damages,  if  the  Jury 
should  find  for  the  plahitiffs:  "(1)  Did  de- 
fendants Brinkley,  HornthaU,  Landing,  and 
Ambrose  execute  the  boitf  set  ont  in  the  com- 
plaint? Yes.  (2)  Were  said  defendants  dis- 
charged from  said  bond  by  the  negligence  of 
the  plaintiffs,  as  alleged?    Na" 

There  are  but  two  exceptions  set  out  in  the 
record.  One  is  to  dismiss  the  action  for  the 
reason  that  the  evidence  showed  that  the  de- 
fendants had  no  notice  of  the  acceptance  of 
the  bond.  This  was  overruled,  and  the  court 
charged  the  jury,  if  they  believed  the  evidence, 
they  should  find  the  first  Issue  "Yes"  and  the 
second  issue  "No,"  and  the  defendants  again 
excepted.  Neither  of  these  exceptions  can  be 
sustained.  Instead  of  the  evidence  showing 
that  the  defendants  did  not  have  notice  of 
the  acceptance  of  the  bond.  It  strongly  tended 
to  prove  that  they  did  have  such  notice.  If  it 
was  necessary  to  give  them  any  such  notice. 
Straus  V.  Beardsley,  79  N.  C.  69.  And  It  be- 
ing a  primary,  and  not  a  secondary,  liability, 
the  doctrine  of  laches  does  not  apply,  If  there 
had  been  such.  The  court  gave  judgment  tor 
the  plaintiffs,  and  made  the  order  referring 
the  case  to  ascertain  the  damages,  as  it  liad 
been  agreed  by  counsel  he  should  do,  and  tbe 
defendants  appealed. 

As  we  see  no  error,  the  judgment  is  af- 
firmed. 


M0ND8  V.   ELIZABETH  OITT  LUMBER 
CO. 

(Supreme  Court  of  North  Carolina.     Sept.  16, 

1902.) 

TRESPASS— TITLK— ESTOPPEL-COUNTER- 
CLAIM. 

1.  Defendant  in  tresi)as8,  claiming  right  to 
cnt  timber  under  a  void  contract  from  one  who 
afterwards  deeded  the  land  to  plaintiff,  is  es- 
topped to  deny  plaintiff's  title. 

2.  Defendant  in  trespa.s8  for  cuttiug  timber 
hits  not,  becflune  he  paid  plaintiff's  gruutor 
money  for  a  void  contract  for  the  timber,  any 
equity  against  plaintiff  for  the  money. 
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Appeal  from  superior  court,  Chowan  county; 
Jones,  Judge. 

Action  by  Charles  Monds  against  the  Ellza- 
l)etb  City  Lumber  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    AtHrmed. 

Pruden  &  Pruden  and  Shepherd  &  Shep- 
herd, for  appellant    W.  M.  Bond,  for  appellee. 

FURCHKS,  C.  J.  This  Is  stated  to  be  an 
action  to  remove  a  cloud  upon  the  title  of 
plalntlETs  land,  but  the  pleadings  and  trial  of 
the  case  resolve  It  substantially  Into  an  ac- 
tion of  trespass  upon  the  plaintiff's  land,  and 
cutting  and  removing  timber  therefDm.  It 
appears  that  on  the  20th  March,  lis88,  R.  E. 
Parrls  and  wife  sold  and  undertook  to  con- 
vey the  timber  on  this  land  to  the  Gay  Manu- 
facturtaig  Company,  for  which  It  paid  Parrls 
$130.  On  the  uth  of  March,  1892,  said  Parrls 
and  wife  sold  and  conveyed  said  land  to  the 
plaintiff  by  deed  In  fee  simple.  The  plaintiff 
at  once  entered  and  took  possession,  and  has 
held  the  actual  possession  of  said  land  under 
said  deed  ever  since.  On  the  28th  of  June, 
1000,  the  (2ay  Manufacturing  Company  sold 
and  assigned  all  Its  Interest  in  said  timber 
to  the  defendant  company,  and  this  is  the 
only  claim  the  defendant  has  to  said  timber. 
In  October,  1900,  the  defendant  entered  upon 
81!  Id  land,  and  cut  and  carried  away  the  tim- 
ber therefrom,  and  this  action  Is  for  trespass 
and  the  value  of  the  timber  so  cut  and  car- 
ried away.  The  contract  of  Parrls  and  wife 
with  the  Gay  Manufacturing  Company  and 
the  deed  from  Parrls  and  wife  to  the  plaintiff 
were  offered  in  evidence,  and  the  trespass 
'  In  cutting  and  taking  away  the  timber  was 
admitted.  Its  value  was  found  by  the  Jury, 
and.  Judgment  being  rendered  for  the  plain- 
tiff, the  defendant  appealed. 

It  was  admitted  by  counsel  for  the  defend- 
ant that  the  contract  between  Parrls  and  the 
Gay  Manufacturing  Company  was  the  same 
In  terms  as  the  one  declared  on  in  Rumbo 
V.  Manufacturing  Co.,  129  N.  C.  9,  39  S.  B. 
581,  and  was  absolutely  void.  This,  It  seems 
to  us.  puts  an  end  to  the  case,  but  the  defend- 
ant did  not  think  so,  and  filed  the  following 
exceptions.  At  the  close  of  the  testimony  the 
defendant  asked  tbe  court  to  charge  as  fol- 
lows: "(1)  There  is  no  evidence  for  the  con- 
sideration of  the  Jury  that  the  plaintiff  owned 
the  land  described  in  the  complaint  at  the 
time  tbe  trespass  was  committed."  Refused, 
and  defendant  excepted.  "(2)  There  Is  no  evi- 
dence for  the  consideration  of  the  Jury  that 
the  plaintiff  owned  the  timber  described  in 
tbe  complaint  at  the  time  the  trespass  was 
committed."  Refused,  and  defendant  except- 
ed. The  court  charged  the  Jury  that.  Inas- 
much as  tbe  plaintllf  claimed  the  title  under 
B.  El  Parrls  and  wife,  under  whom  the  de- 
fendant also  claimed  the  right  to  cut  tbe  tim- 
ber by  virtue  of  the  said  timber  contract  the 
defendant  was  estopped  to  deny  the  plain- 
tiff's title  to  said  land,  and  if  they  believe 
the  evtdence  in  tbe  case,  they  should  answer 


the  first  issue  "Yes."  To  this  charge  the  de- 
fendant excepted. 

None  of  these  exceptions  can  be  sustained, 
and  in  our  opinion  do  not  call  for  a  discussion 
at  our  hands.  In  the  argument  before  us  tbe 
learned  counsel  contended  that  the  defendant 
had  an  equity  upon  the  plaintiff  for  the  $130 
the  Gay  Manufacturing  Company  paid  Parrls, 
which  the  plaintiff  should  pay,  and  that  be 
must  do  that,  or  offer  to  do  so,  before  he 
had  any  right  of  action;  that  it  was  an  eq- 
uitable action,  and  be  must  do  equity.  No 
such  ground  as  this  was  taken  In  the  plead- 
ings, nor  on  the  trial  below,  so  far  as  we  are 
informed,  nor  do  we  see  any  ground  to  rest 
such  a  defense  upon.  This  question  was  ex- 
pressly decided  In  Rmnbo  v.  Manufacturing 
Co.,  supra,  argued  by  the  same  attorneys,  and 
which  would  have  to  be  overruled  if  we  were 
to  sustain  this  contention.  But  the  defendant 
has  never  paid  the  plaintiff  anything,  nor  has 
tbe  plaintiff  ever  recovered  anything  from  the 
defendant,  and  we  see  no  privity  between  them 
or  equity  In  the  case.  As  the  plaintiff  never 
received  anything  from  the  defendant,  we  fall 
to  see  any  right  of  action  against  the  plaintiff. 
If  it  had  been  set  up  In  the  answer.  Davisou 
▼.  Land  Co.,  126  N.  G.  704,  36  S.  E.  1^. 

Affirmed. 


PHELPS  et  nx.  v.  WINDSOR  STEAMBOAT 
CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  16,. 
1902.) 

STEAMBOAT  CARRIERS— INJlHtT  TO  PASSBN- 
OER— LIABILITY  OF  LESSOR. 

1.  The  lessor  of  n  steamboat  not  being  a 
quasi  public  corporation,  having  received  no  ape- 
cial  privileges  or  benefits  from  the  state,  is  not 
liable  for  injury  to  a  passenger  from  negligence- 
of  tbe  lessee. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

Action  by  J.  T.  Phelps  and  wife  against  the 
Windsor  Steamboat  Company  and  another. 
From  Judgment  dismissing  the  action  as  to  de- 
fendant Elizabeth  Branning,  administratrix, 
plaintiffs  appeal.    Affirmed. 

St  Leon  Scull,  for  appellants.  Pruden  & 
Pruden  and  Shepherd  &  Shepherd,  for  appel- 
lee 

CLARK,  3.  This  Is  an  action  against  the 
defendant  steamboat  company,  alleging  that, 
while  plaintiff  was  a  passenger  on  one  of  Its 
boats,  by  negligence  In  tbe  loading  and  opera- 
tion thereof  the  Iwat  was  capsized,  and  the 
plaintiff  was  thrown  into  the  water  and  In- 
jured, and  her  baggage  was  also  damaged. 
The  plaintiff  Jrins  in  the  action  the  adminis- 
tratrix of  one  John  W.  Branning,  upon  the 
ground  that  said  Branning  was  the  owner  of 
said  vessel,  and  had  leased  it  to  the  said 
steamboat  company.  It  does  not  appear,  nor 
is  it  alleged,  that  he  had  any  coimectlon  with 


f  1.  See  Carriers,  vol.  9,  Cent.  Dig.  |  1241. 
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Ihe  operation  of  said  vessel  by  the  otber  de- 
■/endant. 

His  honor  properly  dismissed  the  action  as 
(to  Brannlng  upon  the  ground  that  no  cause 
■ot  action  is  stated  against  him.  Gulzonl  t. 
Tyler,  64  Oal.  334,  30  Pac.  981;  Shear.  &  R. 
Neg.  {501.  In  Harden  t.  Railroad  Co.,  129  N. 
■C.  354,  40  S.  E.  184,  55  L.  R.  A.  784,  85  Am. 
£t  Rep.  747,  and  the  cases  there  cited,  from 
Aycock  V.  Railroad  Co.,  89  N.  C.  321,  down  to 
iind  inclnsive  of  Perry  v.  Railroad  Co.,  129  N. 
-C.  333,  40  S.  E.  191,  and  City  of  Raleigh  v. 
North  Carolina  R.  Co.,  129  N.  0.  265,  40  S.  E. 
■2  (affirmed  since  in  Smith  v.  Railroad  Co.,  130 
N.  C.  344,  42  S.  E.  139),  the  lessor  Is  held  liable, 
-notwithstanding  the  lease,  because  a  railroad 
•company  (the  lessor  in  those  cases)  was  a  quasi 
ynblic  corporation,  enjoying  the  use  of  the 
right  of  eminent  domain  to  take  private  prop- 
•erty  by  condemnation  for  its  right  of  way 
•"because  it  is  for  a  public  use,"  and  with  many 
4>ther  special  privileges  and  rights  conferred 
<or  the  public  benefit,  and  it  could  not  be  al- 
3owed,  by  merely  making  a  lease,  to  put  off  all 
liability  for  the  manner  in  which  its  duties  are 
^discharged,  while  receiving  the  full  benefit  for 
-valuable  privileges  conferred  upon  it  in  the 
gflhape  of  rental.  This  i:an  only  be  done,  as 
!the  authorities  cited  in  those  cases  show,  when 
4he  legislative  power,  having  had  opportunity 
to  look  into  the  solvency  of  the  lessee,  has 
<not  only  authorized  the  lease,  but  has  express- 
ay  released  the  lessor  company  from  further 
responsibility.  Logan  v.  Railroad  Co.,  116  N. 
«.  940,  21  S.  E.  959;  Anderson  v.  Railroad 
•Co.  (Mo.)  20  Am.  &  Eng.  R.  Cas.  Ann.,  at 
S>age8  847,  848  (8.  c  61  S.  W.  874);  and  nu- 
merous other  cases  cited  In  Harden  v.  Rall- 
*oad  (3o.,  supra.  Were  It  otherwise,  an  Insol- 
-vent  lessee  could  operate  the  railroad  without 
•responsibility  to  the  public  or  to  employSs, 
Seaving  the  lessor,  the  original  corporation,  to 
«njoy  the  profits  of  its  privileges  without  any 
corresponding  responsibility  in  return.  But 
nothing  in  those  cases,  nor  in  the  reason  of 
ithe  thing,  applies  to  the  lessor  of  a  steamboat 
■which  has  received  no  special  privileges  or 
Ibeneflts  of  great  value  from  the  state,  and 
-who  Indeed  in  this  Instance  was  a  private  in- 
•dividual.  No  liability  attaches  to  said  Bran- 
ding because  he  was  president  of  said  com- 
ipany,  unless  it  were  alleged  and  shown  that 
fthe  lease  was  collusive  and  colorable  only,  and 
Oi  sham  to  avoid  personal  liability,  and  that  he 
Ihad  In  fact  leased  his  own  property  to  hlm- 
tself.  But  there  Is  no  such  averment,  and  In 
tdlsmisshig  the  action  as  agahist  his  estate, 
(there  was  no  error. 

COOK,  J.,  concurs  In  the  conclusion. 


TATI>OK  ▼.   BRINKLET   et  aL 

({Supreme  Court  of  North  Carolina.     Sept.  16, 
1902.) 
FRATI1>-EVIDBNCE. 
I.  There  is  no  fraud  authorizini;  relief  where 
iplaintifl:  was  induced  to  go  on  land  by  testa- 
tor's promise  that  be  should  have  the  use  of  it 


while  testator  lived,  and  the  Improvements  he 
might  put  on  it,  and  at  testator's  death  "it 
would  belong  to  plaintiff's  wife,"  though  testa- 
tor devised  it  to  plaintiff's  wife  for  life  only, 
with  remainder  to  her  children. 

Appeal  from  superior  court,  Halifax  county; 
Brown,  Judge. 

Action  by  F.  H.  Taylor  against  A.  Brlnkley 
and  others,  executors.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

Day  &  Bell,  for  appellant.  Thos.  N.  HIU 
and  El.  Lh  Travis,  for  appellees. 

FURCHES,  C.  J.    On  the  18th  of  Novem- 
ber, lasii,  the  plaintiff  married  Hattle  E.  Per- 
kins, the  only  daughter  of  the  hitestate.    The 
plaintiff  was  at  that  time  a  resident  of  the 
state  of  Virginia,  and  the  testator  a  resident 
of  Halifax  county,  N.  C.    At  the  urgent  solici- 
tation of  the  testator,   the  plaintiff   disposed 
of  his  property  In  Virginia,  and  moved   to 
North  Carolhia,  to  the  fall  of  1888,   where 
he  and  his  family  have  lived  ever  stoce.     In 
order  to  toduce  the  plaintiff  to  move  to  North 
Carolina,  the  testator  stated  to  him  that.  If 
he  would  do  so,  he  should  have  the  Immediate 
control  and  use  of  the  home  place,  on  which 
the  testator  then  lived,  during  the  testator's 
lifetime,  and  "It  would  belong  to  the  plain, 
tirs  wife  at  his  death";    that  the  plaintiff 
should  have  board  for  hhnself  and  family  free 
of  charge,  and  that  he  should  have  the  ben- 
efit of  such  Improvements  as  he  might   put 
on  the  land.    And  under  this  promise  of  the 
testator  he  moved  to  North  Carolina,  and  took 
charge  of  said  "home  place,"  containing  about 
2,0(X)  acres,  and  put  valuable  improvements  , 
thereon,  consisting  of  barns  and  tenant  houses, 
to  the  value  of  75,000;   for  which  he  says  he 
Is  entitled  to  be  paid  that  amount,  for  the 
reason  that  said  lands  did  not  become   the 
property  of  his  -wife  at  the  death  of  the  testa- 
tor, as  testator  said  they  would,  and  that  he 
is  thereby  damaged   to   that  amount    That 
part  of  the  testator's  will  disposing  of  this 
"home  place"  is  as  follows:    "Item  2.    I  loan 
to  my  daughter,  Hattle  B.  Taylor,  during  her 
life,  all  that  part  of  my  home  tract  of  land 
begrlnnlng  [giving  boundaries].    I  loan  to  Hat- 
tle B.  Taylor  during  her  life,  then  to  go  to 
her  children.    In  speakhig  of  my  home  tract 
of  land,  I  mean  all  the  land  I  own  that  Joins 
my  home  tract"    This  contract,  agreement,  or 
promise  which  defendanta'  testator  made,  the 
plaintiff  alleges  Induced  him  to  move  from 
Vlrgtala  to  North  Carolina,  and  to  place  said 
improvements  upon  the  land.  Is  denied  in  the 
defendanta'  answer.    It  cannot,  therefore,  be 
proved  as  a  legal  contract  or  liability,  not  be- 
ing In  wrlthig,  and  void  under  the  statute  of 
frauds.    The  only  relief  the  plaintiff  has,  if 
he  has  any,  is  in  equity  to  prevent  a  fraud 
by  which  the  plaintiff  wonld  be  damaged  and 
the  testator's  estate  benefited,  to  prevent  one 
party  from  reaping  the  benefit  of  another's 
money  or  labor,  obtained  by  the  breach   of 
his  own  contract  or  promise  that  induced  the 
placing  the  buildings  on  the  land.     It  is  there- 
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fore  held  that,  where  one  person  1b  induced 
to  put  valuable  improTements  on  the  land  of 
another  under  a  promise  or  contract  of  the 
owner  to  convey,  and  he  afterwards  refuses 
to  do  so,  the  party  so  Induced  to  make  the 
improTements  may  recover  compensation  there- 
for to  the  value  of  said  improvements.  This 
Is  not  a  legal  right,  but  an  equitable  relief  U 
prevent  fraud.  It  Is  not  an  action  upon  the 
contract,  or  for  a  breach  of  the  contract, 
though  the  contract  or  promise  may  be  shown, 
to  establish  the  fraud.  But  the  relief  is  col- 
lateral to '  the  contract,  and  is  not  for  the 
cost  of  the  Improvements  or  the  labor  done 
In  putting  them  there,  but  for  the  amount 
they  have  benetited  the  land.  The  plaintiff's 
right  to  relief  In  such  cases  does  not  so  much 
proceed  upon  the  idea  of  compensating  the 
plaintlfr  for  his  work,  but  upon  the  idea  that 
the  defendant  shall  not  be  benefited  by  the 
plaintiff's  work  so  Induced  without  paying 
what  It  Is  worth  to  the  defendant.  Luton  v. 
Badham,  129  N.  C.  96,  89  S.  E.  581,  and  au- 
thorities there  cited.  It  was  stated  In  the  ar- 
gument that  Luton  v.  Badham  had  gone  as 
far  as  any  case  In  our  Reports,  but  It  had 
advanced  nothing  new,  unless  It  might  be  that 
It  was  a  more  pronounced  declaration  of  this 
doctrine  as  a  cause  of  action,  as  well  as  a 
ground  of  defense.  But  It  seems  to  us  that 
this  doctrine  Is  well  sustained  by  the  authori- 
ties cited  lu  that  case,  and  such  a  distinction, 
as  claimed  by  defendants,  that  It  Is  only  a 
matter  of  defense,  rests  upon  no  well-ground- 
ed reason  or  principle,  and  is  not  sustained  by 
authority.  And  we  are  unwilling  to  say  that 
the  plaintiff  is  not  entitled  to  relief  for  the 
reason  that  he  is  plaintiff,  and  Is  asking  af- 
flrmative  relief.  And  we  do  not  say  that  no 
Judgment  can  be  had  hi  personam  under  this 
doctrine  without  declaring  a  lien  on  the  prop- 
erty improved,  as  there  seems  to  be  no  rea- 
son why  snch  judgments  might  not  be  granted. 
The  general  rule  has  been  to  make  judgments 
In  such  cases  a  lien  upon  the  land  so  im- 
proved until  paid.  This  is  done  for  the  pro- 
tection and  benefit  of  the  party  who  has  pnt 
the  improvements  on  the  land.  But  for  this, 
the  defendants  might  defeat  the  recovery  by 
claiming  the  homestead  or  otherwise.  And  If 
any  such  judgment  as  this  is  asked,  the  owner 
of  the  land  should  be  a  part}'.  But  we  do 
not  see  why  he  should  be  If  no  such  lien  Is 
asked.  If  the  plalntifl  was  Induced  to  put 
valuable  Improvements  on  this  land  during 
the  testator's  lifetime,  it  was  a  benefit  to  the 
testator,  as  the  land  was  his  at  that  time; 
and  we  do  not  see  why  he  should  not  be  lia- 
ble for  them,  if  be  afterwards  so  acted,  by 
selling  or  conveying  the  land  to  some  one 
else,  as  to  deprive  the  plahitlff  of  Its  use  and 
benefit;  and.  If  he  would  have  been  liable, 
we  do  not  see  why  his  estate  would  not  be. 
Then,  Is  the  plaintiff  entitled  to  recover  dam- 
ages against  the  defendants?  He  is  Induced 
to  leave  Virginia  and  come  to  North  Carolina, 
and  to  put  the  improvements  on  the  land,  by 
the  promise  of  the  testator  that  If  he  would 
42  8.K.—Z2 


do  so  he  should  have  the  use  of  the  land  while 
the  testator  lived,  and  the  Improvements  he 
might  put  on  it,  and  at  his  (testator's)  deatli 
"It  would  belong  to  plahitlff's  wife."  There 
is  no  complaint  until  the  testator's  death,  when 
he  willed  the  land  to  the  plalntllTs  wife  for 
life,  and  then  to  her  children  In  fee.  It  is 
true  that  In  another  paragraph  of  the  will  he 
leaves  it  in  trust  for  them,  but  the  trustees 
named  have  renounced  their  trusteeship,  and 
the  plahitlff  has  been  appointed  trustee  Id 
their  stead.  He  and  bis  family  are  in  pos- 
session of  said  land  and  Improvements,  and 
have  been  ever  since  the  testator's  death.  We 
have  seen  that  the  plaintiff  has  no  right  of 
action  at  law.  He  therefore  appeals  to  equity, 
and  It  is  seen  that  in  proper  cases  equity, 
to  prevent  fraud,  will  give  relief.  But  this 
doctrine  rests  entirely  upon  the  ground  of 
fraud.  The  only  ground  or  allegation  of  fraud 
Is  that  the  testator  said,  "at  my  death  it  will 
be  your  wife's."  By  testator's  will  it  Is  his 
wife's,  though  not  free  from  Incumbrances, 
nor  for  so  long  a  time  as  plaintiff  desires.  But 
It  Is  hers,  and  substantially  covers  the  plain- 
tiff's ground  of  complaint.  It  seems  to  us  that 
most  of  men  would  have  been  satisfied  with 
its  being  left  to  bis  wife  and  children.  But 
however  this  may  be,  we  see  no  such  fraud 
as  will  hiduce  the  court,  in  the  exercise  of  its 
equitable  jurisdiction,  to  interfere  with  the  le- 
gal rights  of  the  parties. 
Affirmed. 

CLARK  and  DOTJOLA8S,  JJ.,  concur  In 
the  result 


RECTOR.  ETC.,  OP  UNIVERSITY  OP 
VIRGINIA  V.  SNYDER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
18,  1902.) 

DEMURRER  TO  EVIDENCB— JOINDBR— DI30RB- 
TION  OP  COURT— CONFLICTING  EVIDENCE- 
REVIEW— DISPOSITION  OF  CAUSE  AFTER  RE- 
VERSAL—CONTRACT OF  SALE^BESCISSION— 
INSOLVENCY— SUFFICIENCY  OF  EVIDENCES- 
RATIFICATION  —  PROTECTION  .  OF  SUBCON- 
TRACTOR. 

1.  The  fact  that  the  evidence  is  plainly 
against  a  party  demurring  thereto  should  no 
longer  be  regarded  as  a  qualification  of  his 
right  to  demur,  and  a  Joinder  should  be  com- 
pelled, except  where  the  court  doubts  what 
facts  should  be  reasonably  Inferred. 

2.  The  question  of  whether  a  right  to  demur 
to  the  evidence  exists,  It  thereby  becoming  the 
duty  of  the  court  to  compel  the  demurree  to 
join  therein,  is  within  the  judicial  discretion  of 
the  trial  court,  the  exercise  of  which  may  be 
reviewed  on  writ  of  error. 

3.  The  trial  court  should  not  refuse  to  compel 
a  joinder  in  a  demurrer  to  the  evidence  merely 
because  It  is  conilictine,  as  the  conflict  is  de- 
termined by  rejecting  the  parol  evidence  of  the 
demurrant  which  conflicts  with  that  of  his  ad- 
versary. 

4.  Where  the  action  of  the  trial  court  in  re- 
fusing to  compel  a  joinder  in  a  demurrer  to  the 
evidence  is  reversed,  and  the  record  discloses 
the  demurrer  which  was  tendered,  the  entire 
evidence  introduced,  and  the  verdict  found, 
the  court  will  proceed  to  judgment  instead  of 
remandiug  the  case. 
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5.  In  an  action  in  trover  to  recover  materials 
furnished  by  a  subcontractor  to  the  general 
contractor,  evidence  considered,  and  held  insuffi- 
cient to  establish  the  insolvency  of  the  general 
contractor  at  the  time  the  contract  was  made, 
entitling  the  subcontractor  to  disaffirm  on  ac- 
count of  fraud. 

6.  Even  if  a  subcontractor  was  entitled  to 
disaffirm  a  contract  to  furnish  building  material 
on  account  of  the  insolvency  of  the  general 
contractor,  his  failing  to  repudiate  after  knowl- 
edge of  all  the  facts,  his  calling  on  the  owner 
for  aid  in  collecting  the  purchase  money,  and 
his  filing  of  a  mechanic's  lien  constituted  a  rat- 
ification. 

7.  An  owner,  who  had  retained  a  balance  due 
to  the  general  contractor,  was  under  no  obliga- 
tion to  protect  the  interests  of  a  subcontractor, 
who,  with  knowledge  of  the  transfer  of  all  the 
property  of  general  contractor  to  the  owner 
after  insolvency,  did  not  repudiate  his  contract, 
or  demand  the  restitution  of  the  materials  fur- 
nished. 

Error  to  circuit  court,  Albemarle  county. 

Action  by  Asa  Snyder  A  Co.  against  Lang- 
ley  &  Co.  and  the  rector  and  Tisltors  of  the 
University  of  Virginia.  From  a  Judgment 
for  plaintiff,  the  last-named  defendant  brings 
error.    Reversed. 

John  B.  Moon  and  Duke  &  Duke,  for  plaln- 
tUt  In  error.  Wm.  B.  Petit,  for  defendant 
In  error. 

KEITH,  P.  Asa  Snyder  &  Oo.  Instituted 
an  action  on  the  case  in  the  circuit  court  of 
Albemarle  county  against  Langley  &  Go. 
and  the  rector  and  visitors  of  the  University 
of  Virginia,  and  filed  their  declaration,  con- 
taining three  counts.  The  defendants  de- 
murred to  the  declaration  as  a  whole  and  to 
each  count  thereof.  The  court  sustained  the 
demurrer  to  the  first  and  second  counts,  and 
overruled  It  with  respect  to  the  third  count 
In  this  count,  which  Is  in  trover,  the  plain- 
tiffs, averring,  recite  that  on  the  15th  of  May, 
1897,  they  were  lawfully  possessed  of  cer- 
tain architectural  works,  moldings,  and  cast- 
ings, which  were  casually  lost,  and  after- 
wards came  Into  the  possession  of  the  de- 
fendants by  finding,  and  that  the  said  de- 
fendants, well  knowing  that  the  property  be- 
longed to  the  plaintiffs,  contriving  and  fraud- 
ulently Intending  to  deceive  and  defraud  the 
plaintiffs,  have  not  yet  delivered  the  prop- 
erty, or  any  part  thereof,  although  often  re- 
quested so  to  do,  but  have  converted  and  dis- 
posed of  the  same  to  their  own  use. 

With  this  declaration  the  plaintiffs  filed  a 
bill  of  particulars,  the  items  of  which,  after 
applying  certain  credits,  amount  to  $1,627.60. 
The  defendants  having  pleaded  not  guilty,  a 
Jury  was  sworn,  and  evidence  introduced  on 
behalf  of  plaintiff  and  defendants,  and  when 
the  introduction  of  testimony  was  concluded 
the  defendants  tendered  a  demurrer  to  the 
evidence,  in  wbicb  the  plaintiff  refused  to 
Join,  and  the  defendants  thereupon  moved 
the  court  to  require  the  plaintiffs  so  to  do, 
which  motion  the  court  overruled,  and  to 
this  ruling  of  the  court  the  defendants  ex- 
cepted, and  asked  that  their  bill  of  excep- 
tions, In  which  the  court  certifies  all  the  evi- 


dence adduced  before  the  Jtury,  might  be 
signed,  sealed,  and  enrolled,  which  was  ac- 
cordingly done. 

Those  who  are  curious  In  the  evolution 
and  development  of  demurrers  to  evidence 
as  a  part  of  Judicial  proceedings  in  this  com- 
monwealth are  referred  to  the  opinion  In  the 
case  of  Railway  Co.  v.  Sparrow's  Adm'r,  98 
Va.,  at  page  630,  37  S.  E.  302,  and  cases 
there  cited.  It  is  sufficient  for  our  purposes 
to  refer  to  the  case  of  Johnson's  Adm'r  v. 
RaUway  Co.,  91  Va.  171,  21  S.  B.  238.  After 
a  review  of  many  anthwities,  it  Is  held.  In 
the  learned  opinion  delivered  by  Jndge 
Riely,  that:  "In  a  civil  case  either  party  has 
a  right  to  demur  to  the  evidence,  exc^ 
where  the  evidence  is  plainly  against  him,  or 
the  court  doubts  what  facts  should  be  reason- 
ably inferred  from,  the  evidence  demurred  to; 
and  where  a  party  has  the  right  to  demur  It 
is  the  duty  of  the  court  to  compel  Qie  otbei 
party  to  join  in  the  demurrer." 

The  only  reason  for  the  first  exception 
which  we  have  seen  suggested  Is  that,  where 
the  evidence  is  plainly  against  the  demur- 
rant, his  motive  for  interposing  a  demurrer  Is 
in  order  to  delay  the  decision.  Rohr  v.  Davis, 
9  Leigh,  SO;  Deaton  v.  Taylor,  90  Va.  219,  17 
S.  B.  914.  Where  the  case  Is  plainly  against 
the  demurrant,  the  Jury  would  at  once  find 
a  verdict  and  the  court  render  a  Judgment 
against  him;  but,  in  accordance  with  the 
practice  which  formerly  prevailed,  where 
there  was  a  Joinder  in  the  demurrer  to  the 
evidence  the  case  was  not  decided  at  tbat 
term,  but  the  record  was  made  up,  and  a 
declcdon  and  Judgment  upon  it  were  postpon- 
ed until  the  ensuing  term.  By  resMting  to  a 
demurrer,  therefore,  in  a  plain  case,  the  de- 
murrant postponed  the  day  of  reckoning  for 
at  least  one  term.  It  Is  believed  that  this 
practice  no  longer  exists.  Where  the  demur- 
rer is  interposed,  and  there  is  a  Joinder  in  It, 
the  record  is  at  once  completed,  and  Judg- 
ment rendered  upon  It  without  delay.  The 
reason  ceasing,  the  rule  should  cease,  and  this 
qualification  of  the  right  to  demur  to  evidence 
should  be  no  longer  regarded.  Whether  or 
not,  in  a  particular  case,  a  party  has  a  right 
to  demur,  and  It  becomes  the  duty  of  the 
court  to  compel  the  demurree  to  Join  therein, 
is  a  question  addressed  to  the  sound  discre- 
tion of  the  trial  court;  not  an  arbitrary,  but  a 
Judicial,  discretion,  the  exercise  of  which  may 
be  reviewed  upon  a  writ  of  error.  Rohr  r. 
Davis,  supra. 

It  remains  now  to  consider  whether  there  la 
such  doubt  as  to  what  fticts  should  reason- 
ably be  inferred  from  the  evidence  demurred 
to  as  Justified  the  circuit  court  in  refusing  to 
compel  a  Joinder  on  the  part  of  the  defend- 
ant In  error,  and  this  Inquiry  will  involve  a 
consideration  of  the  evidence. 

There  is  evidence  proving  or  tending  to 
prove  that  in  the  spring  of  1896  plaintiff  in 
error  advertised  for  bids  for  the  erection  of 
certain  buildings  in  accordance  with  plans  and 
specifications  prepared  by  McKim,  Meade  & 
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WUte.  The  contract  was  awarded  to  Lang- 
I«y  &  Co.,  of  Richmond,  Va.,  at  the  sum  of 
¥269,440,  they  being  the  lowest  bidders  by 
many  thousands  of  dollars.  Work  was  com- 
menced In  June,  1896,  and  Langley  &  Co.  en- 
tered into  a  contract  with  Snyder  &  Co.,  all 
ot  the  city  of  Richmond,  who  agreed  to  fur- 
nish certain  structural  Ironwork  to  l>e  used 
in  the  buildings,  and  to  be  delivered  to  Lang- 
ley  &  Co.  f.  o.  b.  the  cars  at  Richmond.  Sny- 
der &  Co.  proceeded  to  furnish  this  material 
from  time  to  time  during  the  summer  and  fall 
of  1806,  receiving  partial  payments  from  Lang- 
ley  &  Ca  as  delivery  was  made.  On  Decem- 
ber 3,  1886,  Snyder  &  Co.  wrote  a  letter  to 
Dr.  Randolph,  who  was  chairman  of  the  build- 
lag  committee  on  behalf  of  the  University  of 
Virginia,  saying  that  the  firm  had  tried  to  get 
a  special  report  as  to  the  standing  of  Langley 
&  Co.  through  the  mercantile  agencies,  but 
had  failed  In  their  endeavor;  that  they  had  a 
contract  for  the  ironwork  to  be  used  on  the 
rotunda,  amounting  to  $10,000;  that  they  were 
ready  and  anxious  to  do  this  work,  but  that 
heavy  losses  during  the  year  bad  made  them 
cantioua.  Continuing,  they  said:  "Please  ad- 
vise us  bow  we  can  secure  ourselves.  Any 
Information  that  yon  can  give  us  will  be 
thankfully  received.  We  hope  you  will  treat 
this  inquiry  as  purely  confidential,  as  we  are 
very  friendly  with  the  contractors,  and  do 
not  wish  to  cttenA  them.  Hoping  you  will 
give  this  your  prompt  attention,  we  remain, 
very  truly  yours,  [Signed]  Asa  Snyder  & 
Co." 

The  reply  to  this  letter  was  dated  Decem- 
ber 6,  1896,  and  was  written  by  Robwt  Rob- 
ertson, superintendent  of  grounds  and  build- 
ings at  the  university,  who  informed  Snyder 
k  Co.  that  Langley  &  Co.  "were  general  con- 
tiactora  tor  the  University  of  Vbrginia  for  all 
of  their  building  work  now  in  hand,  and 
that  the  contracts  amount  to  over  $269,000; 
and  they  have  been  at  work  since  the  first 
of  July  last  They  have  given  us  very  fair 
satisfaction,  and  we  know  of  no  trouble  that 
they  are  in.  Certainly  their  record  has  been 
kept  clear  so  far  as  mechanics'  liens  are  con- 
cerned. We  settle  with  them  monthly  on 
the  estimate  of  our  architects,  McKim,  Meade 
&  White,  of  New  Tork,  withholding  15  per 
cent  until  the  satisfactcnry  completion  of  the 
whole  work.  Further  than  this  we  have  no 
information  that  will  be  of  service  to  you, 
and  they,  being  Richmond  people,  ought  to 
be  better  known  to  you  than  to  us.  Tour 
letter  to  ns  was  confidential,  and  we  hope 
that  you  will  regard  this  reply  as  equally 
sa" 

In  the  execution  of  their  contract  with 
Langley  &  Co.,  Snyder  &  Co.  furnished  them 
at  various  times  down  to  March  29,  1897, 
with  material  of  the  value  of  $2,802.60,  leav- 
hig  a  balance  due  of  $1,627.00,  as  shown  by 
the  bill  of  particulars  filed  with  the  declara- 
tion. The  monthly  estimates  for  work  done 
by  Lan^ey  &  Go.  varied  from  $25,000  per 
month  to  as  macb  as  $40,000  per  month,  and 


of  these  sums  they  were  entitled  to  draw, 
upon  the  certificate  of  the  architects,  85  per 
cent.  Before  the  Ist  of  November,  1896,  this 
reserve  bad  been  trenched  upon  to  the  extent 
of  $3,000,  In  accordance  with  an  arrange- 
ment between  Langley  ft  Co.  and  the  uni- 
versity; but  there  still  remained  in  the 
hands  of  the  university  a  large  balance  of 
the  reserve  fund.  In  February  and  March, 
1807,  Langley  &  Co.  found  themselves  In 
need  of  ready  money.  It  was  rumored  that 
their  subcontractors  wore  not  being  promptly 
paid.  The  buildings  were  approaching  com- 
pletion, and  Langley  &  Co.  were  called  upon 
for  a  statement  as  to  the  condition  of  the 
work  and  theh:  accounts,  and  the  architects 
refused  to  issue  any  certificates  until  such 
statements  were  furnished. 

In  April  and  May  numerous  notices  were 
served  on  the  university  by  subcontractors 
to  stop  any  further  payment  of  money  to 
Langley  ft  Co.,  and  on  the  15th  of  May 
they  surrendered  theh:  contract  The  uni- 
versity acquiesced  in  this  determination  upou 
the  part  of  Langley  &  Co.,  took  possession 
of  the  tools  and  material  upon  the  grounds, 
and  relet  the  work  to  Roes  F.  Tucker,  who 
completed  it  at  a  cost  largely  in  excess  ot 
what  would  have  been  due  under  the  con- 
tract with  Langley  ft  Co.,  so  that  there  Is 
nothing  due  by  the  university  to  them. 

On  May  10th  Asa  Snyder  went  to  the  uni- 
versity, and  on  May  14th  wrote  Dr.  Ran- 
dolph, stating  that  his  firm  were  subcon- 
tractors for  ironwork  under  C.  E.  Langley  & 
Co.,  general  contractors,  giving  the  amount 
of  his  bill,  and  on  the  same  day  gave  formal 
notice  in  writing  to  the  university,  under 
section  2479  of  the  Code,  of  his  claim 
against  Langley  &  Co.  for  iron  sold  and  de- 
livered to  them.  During  this  visit  to  the 
university,  Snyder  called  to  see  Dr.  Ran- 
dolph, who  told  him,  according  to  Snyder's 
version  of  the  interview,  that,  if  \tie  iron- 
work had  not  been  put  upon  the  buildings, 
he  would  be  paid  for  it  Dr.  Randolph  de- 
nies this,  but  upon  the  demurrer  to  the  evi- 
dence Snyder's  account  is  to  be  taken  as 
true,  though  the  question  of  law  would  still 
remain,  has  Dr.  Randolph  authority  to  bind 
the  university  by  such  a  promise? 

On  May  7,  1897,  Snyder  &  Co.  sent  the  fol- 
lowing telegram  to  Dr.  Randolph:  "Please 
see  that  our  claim  for  twenty-four  hundred 
dollars  for  Ironwork  on  university  building 
is  protected.    Letter  will  follow." 

On  the  same  date  he  wrote  the  following 
letter:  "We  wired  you  to-day:  'Please  see 
that  our  claim  for  twenty-fdur  hundred  dol- 
lars for  ironwork  on  university  building  is 
protected.  Letter  will  follow.'  We  were  ad- 
vised to  take  this  step  upon  Information  we  . 
received  in  regard  to  Langley  &  Co.,  general 
contractors  on  the  university  building.  We 
were  informed  by  Mr.  Delhaye  that  the  board 
would  meet  to-day  for  the  purpose  of  taking 
the  work  out  of  their  hands,  and  building  the 
same  themselves.  If  such  is  the  case,  we  re- 
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spectfiilly  ask  that  you  protect  us  to  the 
amount  of  our  claim,  ylz.,  amoimt  of  bill  ren- 
dered for  Ironwork  delivered,  $1,627.60;  also 
partly  finished  work  for  second  gallery  in 
rotunda  building  now  under  construction  in 
our  works,  approximating  $772.40, — maldng 
total  $2,400.  We  suspended  work  on  this 
contract  until  we  received  your  reply.  We 
will  further  state  that  our  agreement  calls 
for  settlement  In  full  for  all  extra  work,  and 
monthly  payments  on  contract  work,  less  15 
per  cent.,  on  the  15tb  of  each  mouth.  Please 
advise  us  as  to  the  condition  of  affairs,  and 
If  we  have  been  correctly  informed,  and  If 
you  think  It  will  be  necessary  for  ns  to  send 
up  to  you  a  representative  to  look  after  this 
matter.  We  will  treat  any  Information  yon 
can  give  as  strictly  confidential." 

And  on  May  14th  they  wrote  again  as  fol- 
lows: "We  whred  you  on  the  7th  Inst.:  'Please 
see  that  our  claim  for  twenty-four  hundred 
dollars  for  work  on  university  building  is  pro- 
tected,' which  message  we  now  confirm,  as 
subcontractors  for  Ironwork  under  C.  B. 
Liangley  &  Company,  general  contractors. 
The  amount  of  our  bill  for  partly  furnished 
Ironwork  for  second  gallery  in  rotunda  build- 
ing, now  under  construction  in  our  works,  la 
$772.50;  making  a  total  of  $2,400." 

On  May  15,  1897,  the  university  and  Lang- 
ley  &  Co.  entered  Into  an  agreement  which 
recites  that:  "By  a  contract  between  the 
parties  dated  May  26th,  1896,  tbe  parties  of 
the  first  part  undertook  the  construction  of 
certain  buildings  at  the  University  of  Ylr- 
.  glnia  for  the  parties  of  the  second  part,  in  the 
fifth  clause  of  which  contract  it  was,  among 
other  things,  specified  that.  If  the  parties  of 
the  first  part  failed  in  the  performance  of  any 
of  tbe  agreements  contained  in  said  contract, 
and  the  architects  named  in  said  contract  cer- 
tified that  such  failure  was  sufficient  cause  for 
such  action,  the  parties  of  the  second  part 
should  be  at  liberty  to  terminate  the  employ- 
ment of  the  parties  of  the  first  part  for  the 
said  work,  and  enter  upon  tbe  premises,  and 
take  possession  of  all  materials,  tools,  etc., 
and  to  employ  any  other  person  or  persons  to 
finish  the  work  and  provide  tbe  materials 
therefor  at  the  risk  and  expense  of  tbe  said 
Charles  E.  Langley  &  Company.    •    •    • 

"And  whereas,  the  said  parties  of  the  first 
part  do  hereby  admit  and  acknowledge  in  all 
respects  tbe  right  and  authority  of  the  said 
parties  of  the  second  part  to  take  the  action 
proposed  by  them  with  respect  to  the  said 
contract  and  work  as  above  stated,  and  that 
the  said  architects  have  the  full  right  and  au- 
thority In  the  premises  to  make  their  cer- 
tificate as  aforesaid. 

"And  whereas,  by  trust  deed  of  even  date 
herewith  the  said  parties  of  the  first  part 
have  secured  to  the  said  parties  of  the  second 
part  the  sum  of  $4,500  upon  the  aforesaid  ma- 
terials, tools,  etc.,  which  sum  was  advanced 
as  shown  In  said  trust  deed  for  tbe  purpose  of 
paying  the  laborers  and  mechanics  nf  the  said 
parties  of  the  first  part  which  it  was  deemed 


desirable  to  pay,  and  said  deed  of  tmst  bdng 
subject  to  the  provisions  of  this  contract,  and 
subordinate  hereto  as  a  part  hereof,  and  here- 
to annexed: 

"Now,  therefore,  in  consideration  of  the 
premises,  the  said  parties  of  the  first  part  do 
hereby  admit,  acknowledge,  and  declare  that 
In  all  respects  the  said  parties  of  the  second 
part  and  the  architects  aforesaid  liad  and 
have  full  power  and  authority  to  give  the  no- 
tice and  make  the  certificate  aforesaid,  and 
that  after  the  expiration  of  three  days  from 
this  date  the  said  parties  of  the  second  part 
will  have,  and  they  are  hereby  given  and 
granted,  fiill  power  and  authority  to  enter  up- 
on the  said  premises,  and  take  possession  of 
all  the  materials,  tools,  etc.,  thereon,  and  to 
empl<^  any  other  person  or  persons  to  finish 
the  work,  and  to  provide  tbe  materials  there- 
for, and  In  all  respects  to  act  In  accordance 
with  and  be  guided  by  the  provisions  of  the 
fifth  clause  of  the  aforesaid  contract." 

As  of  the  same  date  liangley  &  Co.  execut- 
ed a  deed  of  trust  conveying  all  the  property 
of  every  kind  belonging  to  them  upon  the 
grounds  of  tbe  University  of  Virginia  or  else- 
where In  the  county  of  Albemarle  to  secure 
the  payment  to  the  university  of  their  note 
for  $4,500,  given,  as  stated  in  the  contract 
Just  recited,  to  pay  certain  laborers  and  me- 
chanics who  had  been  in  the  employment  of 
Langley  &  Co.  Under  this  deed  and  contract 
the  property  mentioned  therein  passed  into  the- 
possession  of  the  University  of  Virginia. 

This  material,  Including  the  ironwork,  had 
been  estimated  for  by  architects  under  the 
contract  with  Langley  &  Co.,  and  constituted 
a  part  of  the  sum  upon  which  Langley  &  Co. 
were  entitled  to  draw  85  per  cent  In  accord- 
ance with  the  thirteenth  clause  of  tlie  con- 
tract between  Langley  &  Co.  and  the  uni- 
versity. 

On  May  14,  1897,  Snyder  &  Co.  gave  to  the 
university  tbe  following  notice:  "Take  no- 
tice that,  as  subcontractors  under  C.  E.  Lang- 
ley &  Co.  for  doing  Ironwork  contemplated  by 
their  contract,  we  have  a  claim  amounting  to 
$1,627.60  as  of  the  10th  of  April,  1897.  for 
work  and  materials  furnished  in  and  about 
the  erection  and  repair  of  buildings  at  the 
University  of  Virginia,  under  your  authority 
and  direction.  O.  J.  Snyder,  doing  business  as 
Asa  Snyder  &  Co."  And,  finally,  on  February 
19,  1898,  gave  further  notice  of  the  said  claim 
of  $1,627.60,  with  Interest  from  tbe  10th  of 
April,  1897,  and  on  the  same  day  filed  a  me- 
chanic's lien  In  due  form  in  the  clerk's  office 
of  Albemarle  coimty  court 

This  is,  we  believe,  a  fair  summary  of  tbe 
facts  presaited  by  the  record;  In  other 
words,  to  state  the  proposition  In  the  terms 
of  the  rule  with  respect  to  demurrers  to  evi- 
dence, these  are  the  facta  whicb  should  rea- 
sonably be  inferred  from  the  evidence  de- 
murred to.  There  is  really  no  great  con- 
flict in  the  evidence,  but  I*  there  were,  that 
would  constitute  no  reason  for  refosing  t» 
compel  a  Joinder  in  the  demurrer. 
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"By  the  demurrer  to  the  evidence  the 
party  demurring  1b  considered  as  admitting 
the  truth  of  his  adversary's  evidence,  and  all 
jost  Inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  as  waiving  all  of 
his  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  Inferences  from 
his  own  evidence  which  do  not  necessarily  re- 
•Dlt  therefrom.''  Johnson's  Adm'r  v.  Rail- 
way Co.,  supra. 

By  the  very  terms  of  the  rule  governing 
demurrers  to  evidence  a  conflict  of  evidence 
is  contemplated,  and  the  conflict  is  deter- 
mined by  rejecting  the  parol  evidence  of  the 
demurrant  which  conflicts  with  that  of  his 
adversarj-. 

We  are  of  opinion  that  the  court  erred  In 
refusing  to  compel  a  joinder  In  the  demurrer, 
and  that  for  this  reason  Its  judgment  should 
be  reversed. 

It  now  remains  for  us  to  determine  what 
Judgment  this  court  should  enter.  We  have 
a  bill  of  exceptions  taken  to  the  ruling  of 
the  court  refusing  the  defendants'  motion  to 
compel  the  plaintifF  to  join  in  the  demurrer, 
and  in  that  bill  of  exceptions  all  the  evi- 
dence adduced  at  the  trial  Is  spread  upon  the 
record.  We  have  a  verdict  of  the  jury,  in 
which  the  full  amount  claimed  by  the  plaln- 
tlft  is  awarded;  and  we  do  not  perceive  that 
the  ends  of  justice  would  be  subserved  by 
reversing  this  case  and  remanding  it  to  the 
circuit  court  with  Instructions  to  compel  a 
joinder  In  the  demurrer,  when  we  have  in 
the  record  every  requisite  necessary  to  a 
complete  adjudication  of  the  controversy. 
We  have  the  demurrer  which  was  tendered 
to  the  evidence;  we  have  the  evidence  spread 
upon  the  record,  which  Is  of  such  a  char- 
acter as.  In  our  judgment,  required  the  court 
to  compel  a  jolnd^  in  the  demurrer;  and  we 
have  the  verdict  of  the  jury  awarding  dam- 
ages to  the  full  amount  claimed  by  the  plaln- 
Uff  In  his  bill  of  particulars.  To  proceed  to 
judgment.  Instead  of  remanding  the  case, 
may  be  regarded  as  Innovitlon,  but  it  is  one 
wblch  promotes  the  administration  of  jus- 
tice, can,  under  the  circumstances  of  this 
case,  do  no  Injustice,  and  ends  the  contro- 
versy without  subjecting  the  parties  to  fur- 
ther delay  and  additional  costs.  We  shall 
therefore  proceed  to  inquUre  what  judgment 
the  court  should  pronounce. 

Defendants  In  error,  in  order  to  recover, 
must  show  that  a  fraud  was  practiced  up- 
on them  by  Langley  &  Co.  when  they  were 
induced  to  enter  into  the  contract  under  which 
the  property  In  controversy  was  manufac- 
tured, sold,  and  delivered  to  Langley  &  Go. 
Fraud  nanst  be  plainly  averred  and  clearly 
proven.  When  established,  it  renders  the 
contract  which  It  taints  voidable  at  the  op- 
tion of  him  who  is  Injured  by  It;  and  this 
right  to  dlsaflbm  must  be  exercised  prompt- 
ly, and  without  unnecessarj-  delay,  the  time 
depending  upon  the  circumstances  of  the 
particular  case.    The  election  to  abide  by  a 


contract  may  be  shown  by  proof  of  acqui- 
escence in  it,  and  any  act  which  discloses  nn 
Intention  to  abide  by  the  contract  will  be 
sufficient  to  ratify  It,  always  provided  that 
the  acquiescence  or  ratification  was  with 
knowledge  of  the  facts  which  gave  the  right 
to  repudiate  It;  and  such  election,  whether 
manifested  by  mere  acquiescence  or  by  posi- 
tive acts,  when  once  made,  is,  as  a  rule.  Ir- 
revocable. These  propositions  are  elemen* 
tary,  and  have  been  asserted  In  the  followhig 
cases,  and  others  too  numerous  to  cite:  Jef- 
fries V.  Improvement  Co.,  88  Va.  860,  14  8. 
B.  661;  Rouzle  v.  Dalngerfleld,  97  Va.  708, 
84  S.  E.  899;  2  Pom.  Eq.  Jur.  §  807;  Kerr, 
Fraud  &  M.  299;  Wilson  v.  Hundley,  96  Va. 
96,  30  S.  B.  492,  70  Am.  St  Rep.  837;  Hurt 
V.  MUler,  95  Va.  82,  27  S.  B.  831;  Improve- 
ment Co.  V.  Brady,  92  Va.  71,  22  S.  B.  845; 
and  Grymes  v.  Sanders,  93  TJ.  S.  55,  23  !<. 
Ed.  798. 

It  is  not  sufficient,  to  establish  fraud  in 
the  sale  of  personal  property,  to  show  that 
the  purchaser  was  at  the  time  financially 
embarrassed.  Tto  hold  that  the  naked  fact 
that  a  man  was  in  straitened  circumstances 
when  be  made  the  purchase  tainted  the 
transaction  with  fraud  would  be  to  condemn 
every  man  who  became  embarrassed  to  hope- 
less ruin.  It  would  paralyze  bis  efforts, 
compel  him  to  withdraw  from  business,  and 
deprive  him  of  the  only  hope  of  restoring  his 
fortunes.  Such  a  conclusion  would  be  in- 
jurious to  society,  and  t:ruel  and  ruinous  to 
the  individual,  and  the  law  In  Its  benignity 
tolerates  no  such  principle. 

It  Is  true  that  insolvency  Is  a  factor  to  be 
considered  along  with  other  circumstances 
which  may  appear  In  the  case,  but  will  not 
of  Itself  be  sufficient  to  vitiate  and  destroy 
a  contract 

In  the  Anonymous  Case,  reported  In  67  N. 
Y.  598,  where  the  defendants,  who  were  bank- 
ers, purchased  a  draft  when  they  were  hope- 
lessly Insolvent  to  their  knowledge,  the  court 
held  the  defendants  guilty  of  fraud  in  con- 
tracting the  debt,  and  said  their  conduct  was 
not  like  that  of  a  trader  "who  has  become 
embarrassed  and  Insolvent  and  yet  has  rea- 
sonable hopes  that  by  continuing  In  business 
he  may  retrieve  bis  fortunes.  In  such  a  case 
he  may  buy  gpods  on  credit  making  no  false 
representations,  without  the  necessary  Impu- 
tation of  dishonesty,"— citing  Nichols  v.  Pin- 
ner, 18  N.  Y.  295;  Brown  v.  Montgomery,  20 
N.  T.  287,  75  Am.  Dec.  404;  Johnson  v.  Hon- 
ell,  •41  N.  Y.  655;  Chaffee  v.  Port,  2  Lans.  81. 
"But  It  is  believed  no  case  can  be  found  In 
the  books  holding  that  a  trader,  who  wa^ 
hopelessly  insolvent,  knew  that  he  could  not 
pay  his  debts,  and  that  he  must  fall  in  busi- 
ness, and  thus  disappoint  his  creditors,  could 
honestly  take  advantage  of  a  credit  Induced 
by  his  apparent  prosperity,  and  thus  obtain 
property  which  he  had  every  reason  to  believe 
he  could  never  pay  for.  In  such  a  case  he 
does  an  act  the  necessary  result  of  which  will 
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be  to  cheat  and  defraud  another,  and  the  in- 
tention to  cheat  will  he  Inferred."  This  prop- 
osition, thus  stated,  was  approved  by  the  su- 
preme court  of  the  United  States  in  Railway 
Co.  V.  Johnston,  133  U.  S.,  at  page  576,  10 
Sup.  Ct.  390,  33  L.  Ed.  683. 

If  the  evidence  in  this  case  measured  up  to 
the  requirements  of  the  principle  thus  announ- 
ced, we  should  have  no  hesitation  in  holding 
tliat  the  contract  under  Investigation  was  pro- 
cured by  fraud.  Snyder  &  Co.  and  Langley  & 
Co.  all  resided  in  the  city  of  Richmond.  When 
Langley  &  Co.  commenced  negotiations 
which  resulted  in  the  contract  with  Snyder  & 
COw,  they  frankly  informed  the  defendants  in 
error  that  they  were  not  in  a  condition  to  pay 
in  cash  for  the  property  they  desired  to  pur- 
chase. They  told  Snyder  &  Co.  that  they  had 
been  accepted  as  bidders  for  the  erection  of 
certain  buildings  at  the  university.  They 
were  actually  engaged  in  the  conduct  of  oth- 
er business  at  the  time;  and  there  is  not  a 
word  of  testimony  in  this  case,  nor  a  fact 
proven,  which  shows  that  at  the  date  of  tliat 
contract  Langley  &  Co.  were  in  point  of  fact 
insolvent,  or  that  they  were  seriously  em- 
barrassed. Before  the  bid  was  awarded 
Langley  &  Co.  by  the  University  of  Virginia, 
the  officers  of  that  institution  charged  with 
superintending  the  erection  of  its  buildings, 
men  of  character  and  Intelligence,  depose  that 
they  made  diligent  Inquiry  as  to  the  financial 
standing  of  Langley  &  Co.  They  ascertained 
no  fact  that  led  them  to  doubt  the  solvency 
of  the  firm  or  its  ability  to  execute  the  con- 
tract into  which  it  was  about  to  enter,  which 
Involved  about  $269,000.    * 

The  bid  at  which  Langley  &  Oo.  were 
awarded  the  contract  was  far  below  that  of 
the  next  highest  bidder,  the  disparity  being 
so  great  as  to  excite  the  belief  that  their  Judg- 
ment was  seriously  at  fault  in  making  their 
estimates.  This  establishes,  perhaps,  their 
want  of  discretion  and  capacity  to  conduct 
successfully  an  enterprise  of  such  magnitude, 
but  is  not  a  fraudulent  circumstance  from 
which  a  fraudulent  purpose  must  be  deduced. 

In  December,  1896,  Snyder  &  Co.  wrote  to 
the  building  committee  at  the  university  to 
get  information  as  to  the  financial  standing 
of  Langley  &  Co.  They  had  endeavored  with- 
out success  to  ascertain  it  from  the  mercantile 
agencies.  In  reply  to  their  letter  of  inquiry, 
Robertson,  the  superintendent  at  the  univer- 
sity, informed  Snyder  &  Co.  that  Langley  & 
Co.  were  general  contractors  to  erect  buildings 
then  in  course  of  construction  at  the  Uni- 
versity of  Virginia;  that  the  contract  amount- 
ed to  $269,000;  that  they  had  been  at  work 
since  the  1st  of  July;  that  they  had  given 
satisfaction,  and  that  the  university  had  no 
knowledge  of  any  trouble  they  were  in;  that 
their  record  had  been  kept  clear  of  mechan- 
ics' liens;  that  they  settled  with  them  month- 
ly on  the  estimate  of  their  architects,  with- 
holding 15  per  cent,  until  the  satisfactory  com- 
pletion of  the  whole  work. 


Each  of  these  representations  is  shown  to 
be  literally  true,  except  that  with  respect  to 
the  retention  of  15  per  cent  reserve  fund. 
That  had  been  encroached  upon,  but  there 
was  still  In  the  hands  of  the  university  more 
than  enough  to  meet  the  demands  of  Snyder 
&  Co.,  if  it  were  conceded  that  they  had  any 
Interest  in  It,  or  that  their  contract  was  in- 
duced by  it  In  effect  therefore,  it  may  be 
said  that  each  and  every  representation  con- 
tained In  that  letter  was  true.  The  16  per 
cent,  was  withheld,  as  stated  in  the  letter  of 
Mr.  Robertson,  until  the  satisfactory  comple- 
tion of  the  whole  work,  -and  was  retained  for 
the  benefit  of  the  owner  alone.  "The  owner  la 
under  no  obligation  to  protect  the  interest  of 
the  subcontractor,  except  where  the  latter  has 
compiled  with  the  law,  and  thus  put  himself 
in  a  position  to  demand  protection  from  the 
owner."  Schrleber  v.  Bank,  99  Va.  267,  38  S. 
E.  134. 

During  the  jvtater  of  1897  Snyder  &  Co. 
became  uneasy,  but  continued  to  furnish  sup- 
plies under  their  contract  until  the  last  of 
March.  The  goods  were  manufactured  and  de- 
livered to  Langley  &  Oo.  f.  o.  b.  the  cars 
at  Richmond,— in  accordance  with  the  con- 
tract When  delivered,  title  passed  out  of  the 
vendor  and  vested  hi  the  vendee,  subject  it 
Is  true,  to  be  devested  if  there  was  fraud  in 
the  procurement  of  the  contract,  and  Snyder 
&  Co.  should  promptly  disaffirm  It  and  demand 
a  restitution  of  the  goods.  We  do  not  think, 
that  from  the  facts  proven  in  this  case  we  can 
hold  that  the  contract  was  at  any  time  void- 
able. If  It  had  been,  then  Snyder  &  Co.  were 
required  by  every  obligation  of  good  faith  to 
the  University  of  Vtginia  to  repudiate  it  with- 
out delay.  They  knew  the  purpose  for  which 
these  goods  had  l>een  ordered;  they  knew  that 
they  were  being  delivered  upon  the  grounds 
at  the  university;  and  they  should  have  acted 
without  hesitation  as  soon  as  facts  came  to 
their  knowledge  which  would  Justify  them 
In  a  repudiation  of  the  sale  and  In  demanding 
a  restitution  of  the  property.  So  far  from  tak- 
ing steps  to  repudiate  the  contract  or  to  dis- 
close any  purpose  to  disaffirm  It  they  called 
upon  the  university  to  aid  them  In  collecting 
the  purchase  money  when  there  was  no  pur- 
chase money  due  them  If  the  contract  was  to 
be  disaffirmed.  They  dealt  with  the  univer- 
sity, and  bargained  with  It  nnder  circumstan- 
ces which  involved  the  assumption  that  title 
to  the  property  had  passed  out  of  them  into 
Langley  &  Co.,  and  from  that  firm  had  vested 
in  the  university,  and  yet  they  uttered  no 
word  and  did  no  act  indicative  of  the  pur- 
pose to  disaffirm  or  to  repudiate  the  transac- 
tion and  to  demand  a  restitution  of  the  goods. 
The  final  act  in  the  transaction  was  an  effort 
on  their  part  to  secure  the  purchase  price  by 
filing  a  mechanic's  lien  upon  the  buildings  tat 
the  clerk's  office  of  tfie  county  court  of  Albe- 
marle. So  that  if,  as  an  original  proposition, 
there  bad  been  fraud  in  the  transaction,  which 
gave  the  right  to  repudiate  It  It  has  been  rati- 
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fled  with  the  full  knowledge  of  every  fact  con- 
nected with  the  transaction. 

But  It  Is  claimed  on  behalf  of  defendants 
In  error  that,  although  the  conduct  of  Snyder 
&  Ck).  may  have  ratified  a  transaction  void- 
able for  fraud,  so  as  to  vest  absolutely  the 
property  which  was  the  subject  of  the  con- 
tract there  still  remains  the  right  in  Snyder 
&  C!o.  to  recover  damages  for  the  injury  they 
had  suffered  in  an  action  of  deceit. 

The  only  plalntlfF  In  error  in  the  ease  be- 
fore us  Is  the  University  of  Virginia.  It  owed 
no  duty  Involving  trust  and  confidence  to  Sny- 
der &  Go.  It  had  no  contractual  relations 
with  them.  They  were  strangers  to  each  oth- 
er. Snyder  &  Co.  called  upon  the  university 
for  Information.  It  was  given  frankly,  fully, 
and  truthfully.  There  is  not  the  slightest  sus- 
picion resting  upon  plaintiff  In  error  with  re- 
spect to  the  procurement  of  the  contract 
When  Langley  &  Co.  abandoned  their  effort 
to  complete  the  buildings,  Snyder  &  Co.  had 
full  knowledge  of  the  fact.  They  had  deliv- 
ered the  property  hi  dispute  to  Langley  & 
Co.,  and  it  was  upon  the  premises  of  the  Uni- 
versity of  Virginia.  As  we  have  seen,  there 
was  no  repudiation  of  the  contract  and  no 
demand  for  the  restitution  of  the  property. 
It  passed,  under  the  contract  and  deed  of  trust 
of  Langley  &  Co.,  with  full  knowledge  of 
Snyder  &  Co.,  hito  the  possession  and  owner- 
ship of  the  University  of  Virginia;  and  still 
they  made  ho  sign  Indicating  a  purpose  to 
repudiate.  Under  such  circumstances  an  ac- 
tion of  deceit  could  not  be  maintained. 

There  is  one  feature  of  the  case  to  which 
we  should,  perhaps,  allude.  Two  counts  of 
the  declaration  were  dismissed  upon  the  de- 
miirrer,  and  defendants  in  error  earnestly  con- 
tend that  In  this  there  was  error  to  their  prej- 
udice. They  went  to  trial  upon  the  declara- 
tion as  established  by  the  Judgment  of  the 
court,  and  recovered  a  verdict  and  Judgment 
for  all  that  was  demanded.  The  two  counts 
which  were  dismissed  set  forth  substantially 
as  the  ground  of  action  the  facts  which  we 
have  considered  as  insufficient  to  warrant  a 
recovery  by  the  platatiff,  but  as  requiring  at 
the  bands  of  the  court  a  Judgment  for  the  de- 
fendant. Under  the  count  in  trover,  which 
alleges  a  fraudulent  conversion  by  the  plain- 
tiff In  error  of  the  property  of  the  defend- 
ants to  error,  every  fact  and  circumstance 
from  the  beginning  to  the  end  of  this  trans- 
action was  brought  before  the  Jury  and  the 
court;  so  that  In  whatever  aspect  the  case 
may  be  viewed,  no  other  result  could  have 
been  reached  than  that  which  we  have  an- 
nounced, and  therefore  we  can  assert  with 
entire  confidence  that  there  was  no  error  to 
the  prejudice  of  the  defendants  in  error  in  dis- 
missing the  first  and  second  counts  of  the  dec- 
laration. 

Upon  the  whole  case  we  are  of  opinion  that 
the  circuit  court  should  have  compelled  a  Join- 
der in  the  demurrer,  and  should  then  have  ren- 
dered Judgment  upon  the  verdict  of  the  Jury 
for  the  plaintiff  hi  error. 


GUNN  V.  HEAD. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

PROMISSORY  NOTE— ACTION  AGAINST  JOINT 
MAKERS  —  DEFENSE  OP  AGENCY  —  AMEND- 
MENT TO  PETITION-IMPROPRIETY-INSTRUC- 
TION ON  AGENCY— SUPPORT  IN  EVIDENCE- 
ADMISSION  OF  PREJUDICIAL  EVIDENCE  — 
GROUND  FOR  NEW  TRIAL  —  DEFENSE  BT 
PARTY  PRO  SB— RIGHT  TO  ADDRESS  JURY. 

1.  The  amendment  offered  was  not  germane 
to  the  cause  of  action  set  out  in  the  original 
petition,  and  should  not  have  been  allowed  over 
the  objection  ot  the  defendant. 

2.  There  being  no  evidence  in  this  case  to  au- 
thorize a  charge  on  the  law  of  agency,  the 
same  should  not  have  been  referred  to  in  the 
instructions  given  to  the  jury. 

3.  The  .trial  judge  erred  in  Instructing  the 
jury  as  complained  of  in  the  fifth  gronnd  of  the 
amended  motion  for  a  new  trial. 

4.  Evidence  Irrelevant  to  the  issue  on  trial 
should  not,  when  objected  to  on  that  ground,  be 
permitted  to  go  to  the  jury;  and  when  such 
evidence  is  calculated  to  prejudice  the  jury 
against  one  of  the  parties,  its  admission  over 
proper  objection  affords  good  ground  for  a  new 
trial. 

5.  A  party  to  a  suit  in  any  of  the  courts  of 
this  state  has  a  right  to  prosecute  or  defend 
his  own  case  in  person  or  by  attorney,  or  both; 
but  when  a  person  is  sued,  and  tie  answer 
which  he  makes  sets  up  no  defense,  and  under 
his  own  evidence  the  plaintiff  is  entitled  to  a 
verdict  against  him,  he  has  no  cause,  and  no 
right  to  appear  and  address  the  jury  to  whom 
the  case  has  been  submitted. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  J.  D.  Head  against  H.  A.  Gnnn 
and  another.  From  a  judgment  for  plaintiff, 
defendant  H.  A.  Gunu  brings  error.    Reversed. 

Hardeman  &  Moore,  for  plaintiff  In  error. 
Arthur  L.  Dasher,  for  defendant  in  error. 

LITTLE,  J.  Head  instituted  an  action  to 
the  city  court  of  Macon  against  U.  M.  Gunn 
and  H.  A.  Gunn  to  recover  a  Judgment  on  a 
promissory  note,  dated  May  23,  1893,  which 
on  its  face  Jointly  and  severally  bound  the 
defendants  to  pay  to  the  order  of  the  plato- 
tiff  $750  90  days  after  date.  On  August  15, 
1899,  Mrs.  H.  A.  Gunn,  one  of  the  defend- 
ants, filed  her  separate  answer,  denying  ta- 
debtedness,  and  pleading  non  est  factum.  In 
March,  1900,  the  other  defendant  U.  M.  Gunn, 
filed  an  answer.  In  which  he,  after  admitting 
all  of  the  allegations  in  the  petition,  with  the 
exception  that  he  denied  in  general  terms  that 
be  was  indebted  to  plaintiff  in  any  sum  what- 
ever, set  forth,  as  matter  of  defense  to  the 
action,  that  he  was  acting  solely  as  the  agent 
of  his  codefendant,  Mrs.  H.  A.  Gunn,  in  ne- 
gotiating the  note  sued  on,  being  at  that  time 
and  before  her  general  agent  for  the  purpose 
of  managing  her  business  interests,  with  pow- 
er to  negotiate  notes,  borrow  money,  buy 
goods  on  credit.  Incur  debts,  all  in  her  name, 
and  to  bind  her  estate  thereby;  that  he  re- 
ceived no  benefit  whatever  from  said  note,  but 
all  of  its  proceeds  were  used  by  bim  In  said 
general  agency  In  paying  the  expenses  of  her 
farming  interests  and  charges  against  her  land; 
that  H.  A  Gm.n  had  signed^^^^^ 
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presence,  had  reaped  all  the  benefits  arising 
thortifrom,  and  Is  the  only  one  against  -whom 
a  Judgment  should  be  rendered.  Subsequent- 
ly, at  the  trial  In  June,  1900,  the  plaintiff 
offered  an  amendment  to  bis  petition,  to  the 
effect  that  the  note  was  given  partly  for  sup- 
plies furnished  Mrs.  H.  A.  Gunn  through  her 
general  agent,  U.  M.  Gunn,  for  the  purpose 
of  conducting  her  farming  Interests  and  Im- 
proving her  lands,  and  was  partly  for  money 
loaned,  which  was  used  by  Gunn,  as  general 
agent.  In  paying  taxes  and  laborers  In.  the  In- 
terest of  Mrs.  H.  A.  Gunn;  that  her  agent 
had  full  power  and  authority  to  manage  the 
affairs  of  Mrs.  Gunn,  and  to  charge  her  es- 
tate, and  she  reaped  the  benefits  arising  from 
the  conduct  of  her  agent  In  procuring  from 
petitioner  said  supplies  and  money.  To  the 
allowance  of  this  amendment  the  defendant 
objected,  and  demurred  on  a  number  of 
grounds.  The  demurrer  was  overruled,  and 
defendant  filed  exceptions  pendente  lite,  and 
has  assigned  error  on  the  same.  The  case  was 
submitted  to  the  Jury  on  evidence  to  which 
reference  will  hereafter  be  made,  and  a  ver- 
dict was  rendered  for  the  plahitlff  against  both 
defendants.  Mrs.  H.  A.  Gunn  filed  her  mo- 
tion for  a  new  trial,  which  being  overruled 
she  excepted.  The  motion  for  new  trial  con- 
tains 24  grounds,  many  of  which  we  find  well 
taken.  Some  show  that  errors  of  an  Imma- 
terial character  were  committed  In  the  trial 
of  the  case,  and  others  appear  to  be  without 
merit.  As  the  case  is  to  be  tried  again.  It  Is 
not  necessary  to  consider  and  pass  on  the 
grotmds  that  the  verdict  was  contrary  to  the 
evidence  and  without  evidence  to  support  It. 
Such  of  the  rulings  of  the  trial  Judge  as  we 
deem  to  be  erroneous,  and  of  sufficient  Impor- 
tance to  cause  a  reversal  of  the  Judgment,  we 
will  refer  to  and  consider  In  the  order  In  which 
they  appear  In  the  record. 

1.  Complaint  Is  made  that  the  trial  Judge 
overruled  the  demurrer  to  the  amendment 
which  tlie  plaintiff  offered  to  his  petition,  and 
allowed  the  same  over  defendant's  objection. 
We  are  of  opinion  that  the  court  erred  In  so 
ruling.  The  action.  It  will  be  remembered, 
was  brought  against  two  defendants,  seektaig 
to  recover  a  Judgment  on  a  Joint  and  several 
note.  As  a  matter  of  law  the  answer  filed 
by  TT.  M.  Gunn  set  up  no  defense  whatever 
to  the  action,  and  his  plea  should  have  been 
demurred  to  and  stricken.  Suppose  that  In 
this  transaction,  as  set  up  by  blm,  U.  M. 
Gunn  was  the  general  agent  of  his  codefend- 
ant,  H.  A.  Gunn,  and  that  she  did  receive  Its 
benefits,  he  nevertheless  chose  to  bind  him- 
self to  pay  It;  and  It  was  no  concern  of  the 
plaintiff,  or  the  holder  of  the  note,  how  he 
used  the  proceeds.  The  general  denial  of  In- 
debtedness on  his  part  only  amounted  to  a 
plea  of  the  general  Issue,  and  since  the  act 
of  1893  such  a  plea  is  bad.  Civ.  Code,  5  5051. 
Plaintiff  claimed  that  the  two  defendants,  as 
several  makers  of  the  note,  were  indebted  to 
Mm  the  amounts  expressed  therein,  and  he 
sought    to    recover    a    Judgment    for    these 


amounts.  By  his  amendment  he  prayed  for 
no  additional  relief,  and  sought  no  different 
Judgment.  The  only  allegations  whlcb  the 
amendment  contains  are  that  XJ.  M.  Gunn  was 
the  general  agent  of  H.  A.  Gunn,  and  bad  au- 
thority to  manage  her  affairs  and  bind  her 
estate;  that  the  consideration  of  the  note  was 
partly  for  money  loaned  and  supplies  used  in 
her  behalf,  which  were  prociured  in  good  faith, 
and  were  necessary  to  promote  the  interests  of 
his  principal,  who  accepted  and  enjoyed  the 
fruits  of  his  action.  What  connection  there  is 
between  these  allegations  and  the  promise  of 
U.  M.  Gunn  to  pay  at  a  particular  time  the 
sum  mentioned  in  the  note  we  entkely  fail  to 
see.  With  this  amendment  the  issues  were 
very  much  enlarged,  and  to  no  purpose;  for 
It  matters  not  whether  or  not  U.  M.  Gunn  was 
such  agent  and  H.  A.  Gunn  received  the  full 
benefit  of  the  consideration  for  which  the  note 
was  given.  Her  liability  to  pay  the  note,  if 
she  made  it,  would  not  be  increased  In  any 
respect  because  of  such  facts.  If  it  was  the 
Idea  of  the  pleader  that.  If  the  plaintiff  should 
fat]  in  obtaining  a  Judgment  on  the  note,  be 
would  be  entitled  to  a  decree  because  of  the 
benefits  which  Mrs.  Gunn  received  from  the 
consideration  of  the  note,  that  result  could  not 
be  brought  about  by  the  amendment.  In  that 
view  the  cause  of  action  set  out  in  the  amend- 
ment would  not  be  germane  to  that  contained 
in  the  original  petition;  and,  besides,  the 
amendment  contains  no  proper  prayers. 
"Where  the  strict  legal  rights  of  a  defendant 
are  Insisted  upon,  the  plaintiff  cannot  sue  for 
one  cause  of  action  and  recover  for  another." 
Railway  Co.  v.  TlUman,  79  Ga.  610.  6  S.  E. 
135.  The  trial  Judge  erred  In  allowing  the 
amendment. 

2.  Error  is  assigned  also  to  that  portion  of 
the  charge  In  which  the  Jury  were  Instruct- 
ed as  to  the  law  of  agency,  and  because  the 
court  In  that  connection  charged  the  Jury 
that,  if  a  principal  stands  by,  and  authorizes 
another  to  sign  bis  or  her  name  to  a  promis- 
sory note,  either  by  word,  act,  or  silence,  it 
would  be  the  note  of  the  person  so  standing 
by  and  so  authorizing;  and  that  if  they 
should  find  from  the  evidence  that  EL  A. 
Gunn  began  the  signature,  and  did  not  com- 
plete it,  and  If  H.  A.  Gunn  wrote  the  Initials 
of  her  name  and  stopped,  and  TT.  M.  Gunn 
completed  the  signature  in  her  presence  and 
with  her  acquiescence,  and  If  by  her  conduct 
she  authorized  such  completion  of  her  sig- 
nature, she  would  be  bound  for  the  payment 
of  the  note.  The  legal  principle  involved  in 
the  charge  referred  to  is  unobjectionable, 
but,  as  we  understand  the  record,  it  has  no 
application  to  the  evidence  in  this  case.  As 
we  hare  said,  there  is  no  question  of  agency 
Involved.  Mrs.  Gunn  in  the  legal  method 
denied  that  she  executed  the  note.  The  only 
two  witnesses  In  reference  to  execution  were 
U.  M.  and  H.  A.  Gunn.  No  part  of  the  evi- 
dence of  either  of  these  witnesses  raised  the 
question  of  agency.  U.  M.  Gunn  testified 
that  H.  A.  Gunn  signed  the  note;   that  her 
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signature  was  very  Imperfect,  or,  as  he  ex- 
pressed It,  "Imperfectly  visible,"  and  her  Big- 
nature  and  name  could  not  have  been  seen 
"In  a  prompt  way";  that  he  took  his  steel 
pen,  and,  with  ink  different  from  that  in 
Tchich  she  bad  written  her  signature  and 
name,  ran  bis  pen  over  her  signature  for  tlie 
purpose  of  making  it  legible  and  risible.  He 
further  said:  "When  I  took  my  pen  to  fix 
the  signature,  Mrs.  Gunn  was  still  in  the 
room.  She  could  have  seen  it  But  wheth- 
er she  was  looking  at  me  when  I  did  it  or 
not,  I  do  not  know.  I  will  say  she  was  look- 
ing at  me  when  I  ran  my  pen  over  It."  On 
the  contrary,  Mrs.  Gnnn  says  that  she  did 
not  sign  the  note  at  all,  and  never  saw  it 
until  some  years  after  Its  date,  and  that  she 
never  saw  U.  M.  Gunn  trace  her  signature. 
The  plain  law  of  the  case  is  that,  if  the  evi- 
dence of  U.  M.  Gunn  is  true,  Mrs.  Gunn  is 
liable,  because  she  signed  the  note,  and  that 
liability  is  not  diminished  because  U.  M. 
Gunn  retraced  her  signature.  If  she  did  not 
sign  tbe  note,  she  is  not  liable,  even  if  Gunn 
was  her  general  agent,  and  did  trace  her 
signature.  If  U.  M.  Gunn's  evidence  is  to  be 
relied  on,  he  did  not  trace  her  signature  as 
her  agent,  but  because  be  wished  It  to  be 
plainer.  So,  under  no  theory  of  this  evi- 
dence. Is  the  law  of  agency  Involved.  Nor 
can  it  arise  under  tbe  evidence  that  Mrs. 
Gunn  may  have  seen  tbe  tracing,  and  did  not 
object  Before  she  could  be  held  liable  as 
adopting  the  tracing  of  U.  M.  Gunn  over  her 
signature.  It  must  be  made  clearly  to  ap- 
pear that  she  knew  it,  and  acquiesced  in  it 
If  she  did  both  these  things,  she  could  not 
tbereafter  be  heard  to  complain  of  it  But 
the  evidence  that  she  did  is  neither  clear  nor 
positive;  but  as  Gnnn,  the  only  witness,  re- 
lates it  it  Is  matter  of  great  doubt  whether 
she  knew  It,  and  the  jury  would  not,  if  it 
happened  just  as  Gunn  said,  have  been  au- 
thorized to  find  as  a  fact  that  she  saw  Gunn 
trace  her  signature,  or  knew  of  It  He  states 
that  she  could  have  seen  it  but  whether  she 
-was  looking  at  him  when  he  did  it  be  did  not 
know,  but  would  say  she  was.  This  was 
not  sufficient  evidence  to  authorize  the  jury 
to  find  that  she  saw  Gunn  when  he  retraced 
ber  signature,  and  knew  what  he  was  doing, 
and  acquiesced  in  it  And  as  it  would  not 
anthorize  the  jury  to  so  find,  the  court  should 
not  bave  charged  on  the  subject,  because  the 
«vidence  did  not  warrant  it 

3.  The  following  charge  Is  complained  of 
in  tbe  fifth  ground  of  the  amendment  to  the 
motion:  "If  there  are  two  theories  in  the 
Judgment  of  the  Jury,  that  are  alike  reason- 
ably dedncible  from  tbe  evidence,  one  of 
which  theories  would,  in  effect,  charge  upon 
one  of  the  parties  in  this  case  the  crime  of 
forgery,  the  fact  that  the  law  presumes  every 
man  innocent  of  a  crime  is  to  be  weighed 
by  the  Jury  in  determining  which  of  those 
two  theories  they  will  accept.  The  law  pre- 
flumes  every  man,  every  citizen,  Innocent  of 
a  crime  charged  upon  him,  until  the  contrary 


be  established;  and  therefore  the  court  char- 
ges you  In  this  case  that  if  there  be  two 
theories  that  appear  to  the  Jury  equally  rea- 
sonable, equally  reasonably  deduclble  from 
the  evidence  in  the  case,  one  of  which  would 
Involve  the  crime  of  forgery  upon  the  part 
of  U.  M.  Gunn,  the  other  of  which  would 
not  involve  the  crime  of  forgery  upon  his 
part,  that  question,  and  the  fact  that  the 
law  presumes  every  citizen  innocent  of  a 
crime.  Is  to  be  weighed  by  you  in  determin- 
ing which  of  these  two  theories  you  will  ac- 
cept and  what  verdict  you  will  render  in 
the  case."  In  our  opinion,  this  charge  was 
entirely  Inapplicable  to  the  case  on  trial.  It 
is  true  that  the  law  does  not  presume  that 
a  person  has  committed  a  crime,  and  that  it 
presumes  every  citizen  innocent  until  bis 
guilt  Is  shown.  In  the  case  on  trial  the  law 
presumes  that  V.  M.  Gunn  told  the  truth. 
It  did  not  presume  that  Mrs.  Gunn  perjured 
herself.  Unfortunately,  the  testimony  of 
both  of  these  witnesses  as  to  the  fact  of  the 
execution  of  the  note  by  Mrs.  Gunn  could 
not  be  true;  but  whether  Mrs.  Gunn  did  or 
did  not  execute  the  note  must  be  determined 
from  the  evidence  in  the  case,  and  not  from 
presumptions.  Mrs.  Gunn,  In  ber  sworn 
plea,  said  she  did  not  sign  the  note.  Being 
sworn  as  a  witness,  she  testified  that  she  did 
not  If  she  did,  she  was  guilty  of  perjury; 
and,  while  the  law  would  not  presume  that 
she  was  so  guilty,  the  finding  of  the  Jury 
must  characterize  the  evidence  on  this  sub- 
ject of  one  of  the  witnesses  as  false,  because 
as  to  the  fact  of  the  execution  they  were  di- 
rectly in  conflict.  It  was  a  matter  for  the 
jury  to  settle  under  the  evidence,  and  not  by 
theories;  for,  if  the  Jury  should  hesitate  to 
find  a  verdict  for  the  defendant  because  such 
a  verdict  would,  impliedly  at  least,  point  to 
the  witness  as  having  forged  the  instrument 
they  should,  on  the  same  principle,  hesitate 
to  find  a  verdict  for  the  plaintiff,  because  not 
only  impliedly,  but  expressly,  that  verdict 
would  characterize  the  other  witness  as  a 
perjure.  When  evidence  is  confilcting,  the 
Jury  must  find  the  truth  by  the  application 
of  well-known  rules,  which  were  undoubted- 
ly communicated  to  the  jury  in  this  case. 

4.  A  number  of  grounds  of  the  motion 
complain  that  tbe  court  erred  In  admitting 
certain  evidence  of  U.  M.  Gunn.  In  the  evi- 
dence objected  to  were  the  statements  that 
the  witness,  as  agent  of  Mrs.  Gunn,  had  a 
large  plantation,  which  he  had  bought  at  from 
$1  to  $5  per  acre,  and  had  spent  from  $13 
to  $70  an  acre  to  clear  it  up  and  ditch  it; 
how  he  managed  this  property;  how  long  be 
lived  with  his  wife;  how  he  had' been  robbed 
by  the  "communistic  verdicts  of  juries";  that 
he  had  given  a  $10,000  bond;  and  "when  I 
had  a  bank  account  I  was  all  right  but  I  am 
now  a  tramp  because  of  that  woman,  and  she 
has  no  more  reason— Infinitely  less  reason— to 
pursue  me  than  Delilah  had  to  ruin  Sampson 
or  betray  him;  and  I  want  the  Jury  to  know 
tbe  facts  in  such  a  way  that  they  will  know 
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their  duty."  A  knowledge  of  such  facts,  ob- 
tained by  the  jury  In  this  way,  given  for  the 
purpose  of  showing  them  their  duty,  would 
of  Itself  have  been  amply  sufficient  to  cause  a 
reversal  of  the  Judgment,  simply  because, 
without  any  regard  to  the  truth  of  or  Justice 
of  the  criticisms  thus  Indulged  In,  it  must  be 
apparent  that  they  could  have  no  connection, 
even  In  the  remotest  degree,  with  the  ques- 
tion at  issue,— that  is,  did  Mrs.  Ounn  sign  the 
note  sued  on? 

5.  The  last  ground  presented  for  our  con- 
sideration is  that  the  court  erred  in  permit- 
ting IT.  M.  Gunn  to  arg^e  the  case  to  the 
Jury  over  the  objection  of  H.  A.  Gunn's  coun- 
sel, she  contending  that  V.  M.  Gunn  was  not 
entitled  to  argue  the  case  to  the  jury,  for  the 
reason  that  he  admitted  his  liability,  and 
made  no  defense  which  he  was  entitled  to  sus- 
tain under  the  law  and  the  evidence  in  the 
case.  Paragraph  4  of  the  bill  of  rights  of  the 
constitution  of  this  state  (Oiv.  Code,  §  5701) 
declares  that  no  person  shall  be  deprived  of 
his  right  to  prosecute  or  defend  his  own  cause 
In  any  of  the  courts  of  this  state  in  person  or 
by  attorney,  or  both.  It  is  not  claimed  that 
TJ.  M.  Gunn  was  an  attorney  at  law,  and  en- 
gaged as  such  by  the  plaintiff  In  this  case. 
Therefore  his  right  to  appear  and  argue  this 
case  depended  upon  whether  he  had  raised 
any  Issue  or  interposed  any  defense  to  the 
action  In  which  he  was  sued.  If  he  had,  he 
was  entitled  to  defend  his  case;  that  Is  to 
say,  he  was  entitled  to  appear  before  the  jury, 
and  defend  this  case  to  the  extent  in  which 
his  Interest  was  Involved,  and  no  further.  It 
was  ruled  in  the  case  of  Stephens  v.  Gaslight 
Co.,  81  Ga.  153.  6  S.  E.  838,  that  where  the 
defendant  was  personally  served,  and  made 
no  defense,  and  the  statute  construing  his  si- 
lence as  an  admission  of  the  correctness  of  the 
account  sued  on,  there  was  nothing  for  coun- 
sel to  argue  to  the  Jury,  and  the  court  did  not 
err  in  refusing  to  allow  him  to  address  the 
Jury.  The  same  rule  applied  to  counsel  im- 
der  the  authority  cited  would  apply  to  a  par- 
ty to  the  ease  If  he  desired  to  appear  In  per- 
son; and  to  determine  the  question  made  by 
the  assignment  of  error  In  the  ground  of  the 
motion  above  referred  to  we  must  ascertain 
whether  U.  M.  Gunn,  one  of  the  defendants, 
had  Interposed  a  defense  to  the  plaintiff's  ac- 
tion. We  do  not  think  he  had.  As  we  have 
seen,  after  admitting  all  the  allegations  in  the 
petition  except  his  liability,  he  then  set  up, 
by  way  of  a  plea  in  bar,  that  he  was  the  gen- 
eral agent  of  H.  A.  Gunn  in  negotiating  the 
note,  that  he  received  none  of  the  benefits  of 
the  proceeds  of  the  note,  and  that  she  receiv- 
ed them  all;  and  his  conclusion  was  that  a 
judgment  should  only  go  against  her.  It  may 
be  said,  however,  that,  while  this  plea  in- 
terposed no  defense,  and  did  not  set  up  any 
fact  which  was  a  bar  to  the  action,  it  was 
not  demurred  to,  and  hence  the  defendant 
would  have  the  right  to  go  to  the  jury.  This 
position.  In  the  light  of  the  evidence,  cannot 
be  maintained.    If  the  plea  Is  to  be  treated  as 


a  serious  defense.  It  Is  summarily  disposed  of 
by  himself.  In  the  course  of  his  evidence  as 
a  witness  for  the  plaintiff  he  testified  that  be 
signed  the  note;  that  about  the  time  or  short- 
ly before  the  note  was  executed  there  was  an 
agreed  compromise  settlement  by  his  counsel, 
C.  A.  Turner,  and  Claud  Estes,  who  represent- 
ed Peter  Harris,  and  Harris  agreed  to  take 
$750  in  settlement  of  his  claim  against  him; 
that  there  was  a  $750  note  to  be  negotiated 
for  the  purpose  of  raising  the  fund  to  be  used 
to  settle  the  Harris  claim;  that  be  bad  the 
blanks  In  his  secretary  on  both  Plant's  and 
the  Exchange  Bank,  and  used  this  blank  on 
the  Exchange  Bank  for  the  purpose  of  apply- 
ing It  to  this  $750.  The  witness  then  proceed- 
ed to  state  in  detail  the  manner  in  which  botli 
his  wife  and  himself  signed  the  note,  and  the 
further  fact  that  he  traded  the  note  to  the 
plaintiff  for  various  and  sundry  supplies  fni^ 
nished  for  plantation  use,  and  that  all  tbe 
$730  (represented  by  the  note  sued  on)  "went 
for  H.  A.  Gunn's  estate,  which  was  In  my 
hands,  that  I  was  handling  as  her  agent," 
etc.  So  treating  the  averments  of  the  plea  as 
a  defense,  the  plaintiff,  as  a  matter  of  law, 
was  entitled  to  a  verdict  against  U.  M.  Gunn 
on  his  own  evidence,  notwithstanding  his 
plea  and  proof  that  he  was  the  general  agent 
of  his  wife,  and  that  she  received  the  pro- 
ceeds of  the  note,  because  there  was  no  evi- 
dence of  any  kind  or  character  which  tended 
to  show  nonliability  on  the  part  of  U.  M. 
Gunn;  and,  as  neither  under  the  plea  nor  the 
evidence  was  the  plalntiflf  at  issue  with  this 
defendant,  the  only  question  to  be  tried  and 
settled  was  raised  by  Mrs.  Gunn  under  her 
plea  of  non  est  factum.  On  this  issue  U.  M. 
Gunn  could  not  legally  appear  before  and  ad- 
dress the  jury.  The  right  which  is  given  him 
to  do  this  Is  in  his  own  case.  He  had  no  case 
under  his  plea  and  his  own  evidence.  Having 
none,  he  had  no  place  Ijefore  the  Jury,  and 
the  trial  Judge  erred  as  complained  of  in  this 
ground  of  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,,  alisent  on  ac- 
count of  sickness. 


SIKBS  T.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  8,  1902., 

JURY— DISQUAI.,IFICATION  OP  JUROR— REMOV- 
AL FROM  COUNTY— TEMPORARY  CHARACTER 
—AFFIDAVIT— EVIDENCE  TO  SUPPORT  FIND- 
ING. 

1.  While  it  appeared  that  one  of  the  juror* 
had  before  the  trial  moved  into  another  county, 
and  was  living  there,  the  affidavit  of  the  juror 
showed  that  he  was  on  a  temporary  visit  to 
such  county,  without  any  Intention  of  changing 
his  residence,  and  fully  intended  to  return.  The 
trial  judee  was  therefore  authorized  to  find 
that  the  juror  was  not  disqualified. 

2.  There  was  evidence  to  support  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Catoosa  county; 
A.  W.  Flte,  Judge. 

^  1.  See  Jury,  vol.  81,  Cent.  Dig.  {  254. 
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J.   J.   SIkes  was  convicted  of  crime,   and 
brings  error.    Affirmed. 

W.  E.  Mann,  for  plaintiff  In  error.    Sam  P. 
Maddox,  Sol.  Gen.,  for  the  State. 

PE:R  curiam.    Judgment  affirmed. 

LE3WIS,  J.,  absent  on  account  of  sickness. 


GLOVER  GROCERY  CO.  t.  DORNB. 
(Supreme  Court  of  Georgia.    Ang.  8,  1902.) 

BANKRUPTCT— CONFIRMATION    OF    COMPOSI- 
TION—KFPBCT. 

I.  Under  sectione  12  and  14  of  the  bankrapt 
act  of  1^8,  the  confirmation  of  a  compoeition 
proposed  by  a  bankrupt  to  his  creditors,  fol- 
lowed by  a  dismissal  of  the  case,  has  the  efFect 
of  discharging  him  from  all  ordinary  claims 
provable  in  bankruptcy,  though  the  holders 
thereof  did  not  actually  prove  the  same,  aud 
consequently  did  not  participate  with  the  other 
creditors  in  taking  action  upon  the  composition 
when  offered. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Uttlejobn,  Judge. 

Action  by  the  Glover  Grocery  Company 
against  W.  R.  Dome.  Judgment  for  defend- 
ant, and  tbe  company  brings  error.    Affirmed. 

J.  H.  Lumpkin,  for  plaintiff  In  error.  J.  A. 
Anstey  and  W.  A.  Dodson,  for  defendant  in  er- 
ror. 

LUMPKIN,  P.  J.  Without  stating  the  facts 
of  this  case,  it  Is  sufficient  to  say  that  It  turns 
upon  the  question  Indicated  above,  which  was. 
In  our  opinion,  rightly  decided  by  the  superior 
court.  Section  12  of  the  bankrupt  act  of  1898 
declares  tbat  a  bankrupt  may,  at  a  specified 
stage  of  the  proceedings,  "offer  terms  of  com- 
position" to  his  creditors,  and  provides  for 
tbe  filing  of  an  "application  for  the  confirma- 
tion of  a  composition"  after  its  acceptance  "in 
writing  by  a  majority  in  number  of  all  cred- 
itors whose  claims  have  been  allowed,  which 
number  must  represent  a  majority  in  amount 
of  such  claims,"  and  after  tbe  bankrupt  shall 
have  made,  under  the  order  of  the  judge,  a 
deposit  of  money  sufficiently  large  to  cover 
the  "consideration  to  be  paid  by  the  bankrupt 
to  his  creditors,"  and  pay  all  preferred  debts 
and  tbe  costs  of  the  proceedings.  This  section 
also  specifies  the  terms  and  conditions  upon 
which  a  composition  may  be  confirmed,  and  di- 
rects that  "upon  the  confirmation  of  a  com- 
position, the  consideration  shall  be  distributed 
as  the  judge  shall  direct,  and  the  case  dis- 
missed." In  section  14  of  this  act  it  is  de- 
clared tbat  "the  confirmation  of  a  composition 
shall  discharge  tbe  bankrupt  from  his  debts, 
other  than  those  agreed  to  be  paid  by  the  terms 
of  tbe  composition,  and  those  not  affected  by 
a  discharge."     See  Brandenburg,  Bankr.  802- 

I I.  See  Bankruptcy,  vol.  (,  Cent  Dig.  i  dO, 


804.  A  reading  of  these  provisions  of  tbe 
bankrapt  act  will  show,  without  discussion, 
that  tbe  proposition  announced  in  tbe  headnote 
is  correct. 

Judgment  affirmed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


McPARLIN  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  8,  1002.) 

APPHAI^REVIHW. 

1.  No  error  of  law  was  complained  of,  and 
the  evidence  was  sufficient  to  authorize  the 
verdict 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Luke  McFarlin  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  A.  Post,  for  plaintiff  in  error.  A,  H. 
Thompson,  Sol.  Gen.  pro  tem.,  and  T.  A.  At- 
kinson, Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J„  absent  on  account  of  sickness. 


BATTLE  et  al.  v.  WRIGHT. 

(Supreme  Court  of  Georgia.    Aug.  8,  1002.) 

ADMINISTRATOR'S  SALH  OF  RBALTY-HBIR'S 
ACTION  FOR  ACCOUNTINO-HATIFICATION  OP 
SALE^-ESTOPPBL  TO  SET  UP  ADVERSB  TI- 
TLE. 

1.  When  heirs  at  law  bring  an  administrator 
to  an  accounting,  and  obtain  against  him  a 
judgment,  in  part  based  upon  the  proceeds  of 
land  of  the  intestate,  purporting  to  have  beea 
regularly  sold  by  him,  they  are  thereafter  es- 
topped from  asserting  that  the  sale  by  tbe  ad- 
ministrntor  was  for  any  reason  unlawful  and 
invalid.  Under  such  circumstances,  their  con- 
duct amounts  to  a  ratification  of  the  disposi- 
tion of  the  property  made  by  the  administrator. 
In  such  a  case,  the  heirs  will  not  be  beard  to 
set  up  title  acainst  one  who  bona  fide  claims 
under  the  administrator's  sale,  for  it  is  a  sound 
equitable  principle  that  they  cannot  have  both 
the  proceeds  of  the  land  and  the  land  itself. 

2.  This  case.  Irrespective  of  all  other  ques- 
tions involved.  Is,  upon  its  substantial  merits, 
absolutely  controlled  by  what  is  laid  down 
above,  and  there  was  no  error  in  directing  the 
verdict,  to  which  exception  is  taken. 

(Syllabus  by  the   Court.) 

Error  from  superior  court,  Schley  county; 
Z.  A.  Littiejohn,  Judge. 

Action  between  R.  E.  Battle  and  others  and 
Cleora  Wright  From  the  judgment.  Battle 
and  others  bring  error.    Affirmed. 

J.  H.  Lumpkin,  for  plaintiffs  In  error.  EL 
A.  Hawkins,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 
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CARTER  T.  BRETT  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8.  1902.) 
TARBNT     AND     CHILI>-RBL.INQUISHMENT     OF 
CUSTODY— EFFECT— HABEAS     CORPUS— JUDG- 
MENT—INSUFPICIBNCT    OF    BVIDBNCB-CBR- 
TIORARI  TO  RBVIBW. 

1.  Where  a  father  reUnauishes  the  custody 
and  control  of  his  minor  child  to  another,  the 
latter,  if  a  suitable  and  proper  person  to  hare 
such  custody  and  control,  is  legally  entitled 
thereto. 

2.  It  is,  on  the  hearing  of  a  writ  of  habeas 
-corpus,  an  improper  exercise  of  discretion  to 
render  a  judgment  depriving  one  legally  enti- 
tled to  the  custody  of  a  minor  child  of  the  same, 
and  awarding  such  custody  to  another,  when 
•there  is  undisputed  evidence  showing  the  right 
and  fitness  of  the  former  to  have  such  custody, 
and  no  evidence  to  the  contrary, 

3.  It  results  from  the  application  of  what  is 
laid  down  above  to  the  present  case  that  the 
-court  erred  in  not  sustaining  the  certiorari. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Irwin  county;  D. 
H.  Roberts,  Judge. 

Habeas  corpus  between  J.  H.  Carter  and 
Iiyman  Brett  and  others.  From  a  judgment 
refusing  certiorari  to  review  the  proceedings, 
-Carter  brings  error.    Reversed. 

W.  W.  Bennett,  for  plaintitf  in  error.  W. 
P.  Ward,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


THORNTON  et  al.  t,  MARTIN. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

■eORPORATIONa-PURCHASE  OF  STOCK— COM- 
PANY'S REFUSAL  TO  RECOONIZE  TRANSAC- 
TION—INJUNCTION BY  PURCHASER— JOINDER 
OF  PARTIES— PLBDOB  OF  CORPORATE  STOCK 
-PLACE  OF  8ALB— NOTICE— AGREEMENT  FOR 
POSTPONEMENT— TRANSFER  OF  STOCK— AD- 
MISSIBILITY IN  EVIDENCE. 

1.  Where  one  purchases  shares  of  stock  in  a 
railroad  company,  and  the  vendor  and  the 
-agents  of  the  company  refuse  to  recognize  the 
validity  of  the  sale  or  to  allow  a  transfer  on 
the  books  of  the  company,  the  purchaser  may 
bring  an  equitable  proceeding  against  the  ven- 
•dor  and  the  company  to  restrain  the  former 
from  disposing  of  the  stock  or  interfering  with 
Its  transfer,  and  to  compel  the  company  to  make 
the  transfer  and  receive  the  purchaser  as '  a 
shareholder.  There  is  in  such  a  case  no  mis- 
joinder of  parties  or  of  causes  of  action. 

2.  Where,  as  collateral  security  for  a  prom- 
issory note,  the  maker  pledges  railroad  stock 
and  gives  the  pledgee  full  powers  of  sale,  the 
sale  need  not  be  made  in  the  county  in  which 
the  railroad  is  situated.  This  is  especially  true 
when  the  note  is  dated  and  made  payable  in 
another  county,  In  which  also  the  maker  re- 
sides. 

3.  Where  the  pledgee  is  authorized,  on  or 
after  the  nonpayment  of  the  note  at  maturity, 
to  sell  the  stock  at  public  or  private  sale,  with- 
out advertisement  or  "giving  any  notice"  to  the 
maker  and  pledgor,  the  sale  is  not  invalid  when 
made  without  demand  and  without  notice  of 
the  time  or  place  of  sale,  although  not  made 
until  long  after  the  maturity  of  the  note. 
Where  there  is  no  valid  extension  of  the  note, 
the  waiver  of  notice  is  not  affected  by  mere  de- 
lay In  exercising  the  power  of  sale. 

4.  In  such  a  case  evidence  that,  two  or  three 
-days  before  the  sale,  the  pledgee  notified  the 


maker  that  he  wanted  to  collect  the  note  within 
a  short  time,  and  the  maker  replied  that  he  was 
ready  to  pay  whenever  the  pledgee  wished,  is 
insufficient  to  show  an  agreement  to  postpone 
the  sale  until  further  notice,  and  is  irrelevant. 

5.  In  a  suit  against  the  pledgor  and  the  rail- 
road company  by  the  purchaser  at  the  pledgee's 
sale  to  enforce  a  recognition  of  his  rights  as 
purchaser,  it  is  error  to  admit  in  evidence, 
without  proof  of  their  execution,  the  written 
transfer  of  the  stock  made  by  the  pledgee,  al- 
though the  defense  to  the  suit  calls  in  question 
the  validity  of  such  transfers,  without  admit- 
ting or  denying  their  existence. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Talbot  count;; 
W.  B.  Butt,  Judge. 

Action  by  J.  H.  Martm  against  L.  G.  Tliom- 
ton,  administrator,  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  error.  He- 
versed. 

An  equitable  proceeding  was  instituted  by 
Martin  against  Thornton,  of  Muscogee  coun- 
ty, and  the  Talbotton  Railroad  Company, 
whose  principal  oflSce  was  In  Talbot  county. 
The  petition  alleged  that  on  January  2,  1893, 
Brannon,  administrator  of  the  estate  of  Hncb- 
strasser,  had  loaned  $2,000  to  Thornton,  tak- 
ing theretor  the  tatter's  promissory  note,  dat- 
ed and  payable  at  Columbus,  in  Muscogee 
county,  and  due  one  year  after  date;  that 
this  note,  a  copy  of  which  was  attached,  con- 
tained a  pledge  of  certain  shares  of  the  stock 
of  the  defendant  railroad  company,  each  of 
the  par  value  of  $100,  then  owned  by  Thorn- 
ton; that  Thornton  at  the  same  time  deliver- 
ed to  Brannon  the  certificates  representing 
these  shares.  The  promissory  note,  after 
pledging  the  stock  to  Brannon,  gave  him  "fun 
power  and  authority  to  sell  said  collateral  se- 
curity, or  any  part  or  portion  thereof,  at  pub- 
lic sale  or  at  private  sale,"  on  or  after  the 
nonpayment  of  the  note,  without  advertise- 
ment or  "giving  any  notice"  to  Thornton,  and 
to  apply  the  proceeds  to  the  note,  accoimting 
for  the  surplus  to  Thornton.  It  was  further 
alleged  that  the  note  was  not  paid,  and  on 
August  2,  1898,  Brannon  offered  the  stock  for 
sale  at  public  outcry  in  the  city  of  Columbus, 
Muscogee  county,  at  the  nsual  place  and  prop- 
er hour  for  holding  sherifTs  sales,  when  the 
same  was  knocked  off  and  sold  to  Martin  for 
$1,000;  that  in  pursuance  of  this  sale  Bran- 
non delivered  the  certificates  to  Martin,  made 
him  a  written  transfer  of  them,  and  filled  in 
upon  the  b&ck  of  each  certificate  due  author- 
ity and  instructions  to  the  secretary  of  the 
defendant  company  to  make  the  transfer  up- 
on the  books  of  the  company;  that  Martin 
presented  to  the  secretary  these  certificates, 
together  with  the  promissory  note  and  pledjie 
of  Thornton,  and  Brannon's  transfer  of  tlie 
stock  and  order  to  the  secretary  to  make  the 
transfer,  offering  to  surrender  the  old  cer- 
tificates and  have  new  ones  issued  In  his  own 
name,  in  accordance  with  the  custom  of  the 
company,  but  the  company  and  its  secretary 
refused  to  allow  the  transfer  to  be  made  up- 
on the  iMoks,  althougb  the  company  had  no 
lien  upon  this  stock;    that  the  only  reason 
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assigned  for  this  refusal  was  that  Thornton 
still  claimed  to  own  the  stock,  and  had  given 
direction  that  the  shares  should-  not  be  trans- 
ferred; that  Thornton  was  president  of  the 
company.  The  petition  prayed>that  Thornton 
be  restrained  from  disposing  of  the  stock  or 
Totlng  It,  and  from  interfering  with  Its  trans- 
fer upon  the  books  of  the  company,  and  that 
the  company  be  required  to  make  the  trans- 
fer upon  Its  books.  There  was  also  a  prayer 
for  general  relief.  The  railroad  company  de- 
murred generally  and  on  the  ground  that  there 
was  a  misjoinder  of  the  company  as  a  party. 
Thornton  demurred  generally  and  on  the 
ground  that  there  was  a  misjoinder  as  to 
him.  The  court  overruled  these  demurrers, 
and  also  oral  demurrers  of  the  defendants  on 
the  grounds  that  the  stock  should  have  been 
sold  in  Talbot  county,  and  could  not  be  sold 
in  Muscogee  county;  that,  as  the  time  of  pay- 
ment of  the  note  had  been  Indefinitely  ex- 
tended, the  petition  should  show  that  there 
had  been  a  demand;  and  that  there  was  a 
misjoinder  of  causes  of  action.  To  these  rul- 
ings the  defendants  excepted.  In  their  an- 
swers the  defendants  set  up  that  no  demand 
for  payment  was  ever  made  upon  Thornton, 
and  he  was  given  no  notice  of  the  sale  of  the 
stock;  that  he  did  not  owe  the  sum  claimed 
by  Brannon;  and  that  the  latter  and  Martin 
colluded  together  to  secretly  sell  the  stock  and 
defraud  Thornton.  Thornton  also  filed  a  cross 
bill  against  Brannon,  as  administrator,  and 
Martin,  alleging  that  he  had  regularly  paid 
the  interest  upon  bis  note,  and  that  Brannon 
had  asked  no  more  than  this;  that  he  had 
also  In  1897  made  a  payment  of  $200,  which 
he  had  never  been  credited  upon  the  note;  that 
in  the  latter  part  of  July,  1898,  Brannon  told 
him  that  one  of  the  minors  Interested  in  the 
estate  he  represented  would  reach  the  age  of 
21  during  the  next  month,  and  he  wished 
Thornton  to  settle  his  indebtedness;  that 
Thornton  agreed  to  do  this,  and  was  ready 
and  willing  so  to  do,  but  Brannon,  without 
any  notice  and  without  Thornton's  knowledge, 
sold  the  stock  for  ?1,000;  and  that  the  value 
of  the  stock  was  fully  $5,000.  The  cross-bill 
prayed  that  the  sale  be  set  aside  and  annulled, 
and  that  Martin  and  Brannon  be  required  to 
surrender  the  stock  upon  the  payment  of  such 
amount  as  might  be  found  to  be  due  upon  the 
note.  In  an  answer  to  this  cross-bill,  Martin 
denied  any  collusion  or  secret  understanding 
with  Brannon,  and  alleged  that  the  purchase 
of  the  stock  was  made  by  him  In  good  faith, 
and  that  the  price  paid  was  full  and  fair. 
Brannon  denied  agreeing  to  any  delay  In  the 
payment  of  the  note;  denied  the  alleged  un- 
eredlted  payment;  alleged  that  he  made  re- 
peated demands  upon  Thornton,  and  gave  him 
full  notice  that  If  the  note  was  not  paid  by 
the  first  Tuesday  in  August,  1898,  he  would 
sell  the  stock;  and  alleged  that  the  sale  was 
in  every  way  fair  and  open,  and  without  any 
fraud  or  collusion,  and  that  the  price  paid 
was  adequate,  and  was  about  $200  less  than 
was  then  due  upon  the  note.     Brannon  and 


Thornton  having  died,  their  personal  repre- 
sentatives were  made  parties  to  the  case. 
Upon  the  trial  the  judge  directed  a  verdict 
against  the  defendants,  and  they  excepted,  as- 
signing error  upon  the  direction  of  the  ver- 
dict and  upon  the  rulings  discussed  below. 

J.  J.  Bull,  for  plaintiffs  In  error.  Fersons- 
&  McGehee,  for  defendant  In  error. 

SIMMONS,  0.  J.  (after  stating  the  facts- 
as  above).  1.  That  the  petition  set  forth  a 
cause  of  action,  at  least  as  against  a  general 
demurrer,  we  think  evident  from  the  synop- 
sis of  It  given  aI)OTe.  Under  the  allegations 
made,  Martin  had  acquired  a  good  title  to- 
the  stock  In  controversy,  and  had  a  right  to- 
have  it  transferred  on  the  books  of  the  com- 
pany. The  contention  that  there  was  a  mis- 
joinder of  parties  defendant  was  also  with- 
out merit.  Thornton  claimed  to  o-wn  the- 
stock,  and  It  was  necessary  to  make  blm  a 
party  In  order  to  settle  the  question  of  title; 
and  the  company  was  an  equally  necessary 
party.  In  order  that  the  plaintiff  might  get 
full  relief  and  have  the  transfer  made  on- 
the  books  of  the  company.  1  Mor.  Priv. 
Corp.  (2d  Ed.)  |  221.  Nor  could  the  plaintiff 
be  forced,  in  order  to  remedy  his  wrongs,  to- 
bring  two  different  and  Independent  actions. 
While  the  relief  prayed  was  against  two  dif- 
ferent defendants,  the  causes  of  action, 
against  them  were  not  separate  and  distinct, 
but  related  to  the  same  subject-matter,  and. 
were  based  upon,  the  same  transaction. 
There  was  therefore  no  mlsjolndw  either  of 
parties  or  of  causes  of  action. 

2.  We  can  see  no  force  In  the  contention 
that  the  sale  under  the  power  g^Iven  In  the- 
note  should  have  been  made  In  another  coun- 
ty, merely  because  the  latter  was  the  coimty 
in  which  was  located  the  corporation  whose- 
stock  was  sold.  Section  5431  of  the  Civil 
Code,  providing  for  the  levy  of  executions 
upon  railroad  stock  In  the  counties  through 
which  the  railroad  passes,  is  In  no  sense  ap- 
plicable to  the  present  case.  The  note  did' 
not  specify  where  the  sale  should  be  made, 
but  Inasmuch  as  it  was  dated  and  made  pay- 
able in  Muscogee  county,  and  the  maker  re- 
sided in  that  county,  we  think  the  parties 
contemplated  that  the  sale  should  be  made 
in  that  county.  It  was  not  a  sale  under  Ju- 
dicial process  or  execution,  but  a  sale  under- 
a  -written  power  of  sale;  and  the  Intention 
of  the  parties,  as  shown  by  the  -writing, 
must  gov^n  as  to  this  matter.  The  sale 
took  place  during  the  usual  hours,  and  at  the 
place  at  which  the  sheriff  of  Muscogee  usual- 
ly made  his  sales.  It  was  made  at  public 
outcry  and  on  a  regular  sale  day. 

3.  Counsel  for  the  plaintiffs  In  error  ar- 
gued in  support  of  the  defendants'  other  de- 
murrer that,  "the  time  of  payment  of  the 
note  having  been  extended  to  an  indefinite- 
period  and  no  fixed  time  of  payment,  a  de- 
mand for  payment  should  have  been  made 
before  a  sale."  The  petition  does  not  show- 
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that  there  had  ever  been  any  extension  of 
the  note,  and  nothing  more  appears  than 
(hat  the  sale  was  delayed  until  more  than 
two  years  after  the  maturity  of  the  note. 
Indulgence  of  the  payee  was  not  an  exten- 
sion of  the  note,  and  the  latter  was  due  at 
a  fixed  and  definite  time.  Even  were  this 
not  true,  the  maker  had  waived  both  demand 
of  payment  (18  Am.  &  Bug.  Enc.  Law  [Ist 
Ed.]  669  [3])  and  notice  of  the  time  and  place 
of  sale. 

4.  Defendants  ofTered  bi  evidence  testi- 
mony to  the  ^ect  that  in  the  latter  part  of 
July,  1888,  Brannon  told  Thornton  he  would 
soon  have  to  settle  with  one  of  the  benefici- 
aries of  the  estate  he  represented,  and  want- 
ed Thornton  to  pay  him,  and  that  Thornton 
had  expressed  a  willingness  to  do  so.  This 
evidence  was  objected  to  as  irrelevant,  and 
the  objection  was  sustained.  The  defend- 
ants excepted.  This  evidence  was  properly 
excluded.  Brannon  had  full  power  and  au- 
thority to  sell  the  railroad  stock  at  any  time 
after  the  maturity  of  the  note,  without  no- 
tice to  the  maker  of  the  note.  This  evidence 
did  not  show  any  definite  or  binding  ex- 
tension of  the  note,  or  any  agreement  either 
to  postpone  the  sale  until  further  notice,  or 
to  give  the  maker  notice  before  making  the 
sale.  It  was  insufiScIent  to  show  any  of 
these  things,  and  was  properly  ruled  out  as 
Irrelevant. 

5.  Error  is  assigned  on  the  admission  In 
evidence,  after  the  Introduction  of  the  note 
of  Thornton,  of  an  entry  indorsed  thereon, 
signed  by  Brannon  as  administrator,  reciting 
that  he  had,  by  virtue  of  the  power  vested 
in  him  by  the  note,  regularly  sold  the  stock 
at  public  sale  to  Martin,  the  highest  bidder, 
and  entering  a  credit  of  (1,000  on  the  note. 
The  objection  to  this  evidence  was  that 
there  was  no  proof  of  its  execution.  The 
same  objection  was  made  to  the  introduction 
in  evidence  of  the  written  transfer  of  the 
specific  shares  of  stock  by  Brannon,  admin- 
istrator, to  Martin.  This  transfer  recited 
that  Brannon  was  acting  under  the  power 
given  him  by  Thornton,  and  transferred  the 
stock  to  Martin.  It  also  authorized  the  sec- 
retary of  the  railroad  company  to  transfer 
the  stock  on  the  books  of  the  company. 
Copies  of  these  papers  were  attached  as  ex- 
hibits to  the  petition,  and  the  transfer  un- 
der the  sale  was  not  expressly  denied  by  the 
defendants,  but  the  validity  of  the  sale  was 
attacked,  and  Thornton  sought  to  have  it  an- 
nulled. At  the  same  time  the  defendants 
did  not  admit  the  sale  or  the  transfer  there- 
under. They  alleged  that  they  did  not 
know,  but  that.  If  there  had  been  such  a 
pretended  sale,  it  was  invalid,  and  should 
be  set  aside.  Counsel  for  the  defendant  in 
error  sought  to  justify  the  ruling  of  the 
court  on  the  grounds  that  there  was  no  is- 
sue of  fact  as  to  the  execution  of  these  pa- 
pers, they  being  virtually  admitted  In  the 
pleadings  of  the  defendants;  that  one  of 
these  papers  was  admissible   as  being  the 


foundation  of  the  plalntlfTs  suit,  and  that 
the  other  was  admissible  without  proof  of 
Its  execution, .  under  Civ.  Code,  %  5211,  as 
behig  only  incidentally  or  collaterally  naa- 
terlal  to  the  case.  We  think  that  these  con- 
tentions are  not  sound.  Whether  <x  not 
there  had  been, a  sale,  and  whether  or  not 
these  papers  had  been  executed  by  Brannon 
and  delivered  to  Martin,  were  not  facts 
which  necessarily  came  withhi  the  Imowl- 
edge  of  Thornton  or  of  the  railroad  compa- 
ny. They  might  very  well  have  been  en- 
tirely without  reliable  Information  as  to 
these  matters.  The  defendants'  pleadings 
did  not  expressly  deny  the  sale  or  the  ex- 
ecution of  the  papers  attached  to  the  peti- 
tion as  exhibits,  but  It  is  also  true  that  they 
did  not  expressly  admit  either.  The  papers 
could  not,  therefore,  be  admissible  as  hav- 
ing been  admitted  to  be  true.  Both  of  the 
papers  were  material  to  the  case,— one  of 
them  to  show  title  in  the  petitioner,  and  au- 
thority to  the  company  to  make  the  transfer 
on  Its  books,  and  the  other  to  show  the  fact 
of  sale,  and  that  there  had  been  a  sale  to 
the  petitioner  and  a  credit  on  the  note.  We 
are  fully  aware  of  the  decisions  in  Strange 
V.  Barrow,  65  Qa.  23;  Ooudi  v.  Conch,  Id. 
748;  and  Hays  v.  Hamilton,  68  Oa.  833. 
But  they  are  not  here  applicable.  In  each 
of  those  cases  the  suit  was  upon  a  written 
contract  embodied  in  or  attached  to  the  pe- 
tition. That  contract  was  alleged  to  have 
been  executed  by  the  defendant,  and  was 
declared  on  as  the  foundation  of  the  suit, 
and  there  was  no  denial  of  Its  execution.  In 
such  a  case  the  contract  is  admissible  with- 
out proof  of  its  execution.  In  the  present 
case  the  transfers  of  the  stock  to  Martin  by 
Brannon  were  material  and  necessary  to  the 
plaintiff's  case,  and  were  attached  as  «c- 
hiblts  to  the  petition,  but  the  suit  was  not 
against  the  person  who  executed  ttaem. 
They  are  not  the  fonndatlon  of  the  suit,  in 
the  sense  that  they  are  declared  on,  and  a 
recovery  sought  because  of  their  breach. 
For  these  reasons,  we  tlilnk  they  come  with- 
in the  general  rule  that  papers  are  inadmis- 
sible in  evidence  until  their  execution  is 
proved.  Without  proof  of  their  execution 
they  were  inadmissible.  As  well  admit  in 
evidence,  in  the  trial  of  a  suit  for  land,  all  of 
the  deeds  In  the  chain  of  title  set  up  in  the 
declaration,  merely  because  they  are  essen- 
tial to  the  plaintiff's  case,  and  their  execu- 
tion has  not  been  either  admitted  or  denied 
by  the  defendant  Without  this  evidence  the 
case  against  the  defendants  was  not  made 
out,  and,  as  the  evidence  should  have  been 
excluded,  the  judgment  below  must  be  re- 
versed. 

We  have  considered  the  motion  to  dismiss 
the  writ  of  error  made  in  this  case,  and 
have  reached  the  conclusion  that  it  was 
without  merit.  It  was  predicated  upon  the 
failure  to  serve  the  bill  of  exceptions  upon 
Martin  In  his  representative  capacity  as  ex- 
ecutor of  Brannon's  estate.    In  that  capacity 
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he  was  a  mere  formal  party,  and  bad  no  In- 
terest whatever  in  the  reanlt  of  the  litiga- 
tion. 

Judgment  reversed.  All  the  Justices  con- 
corring,  except  LEWIS,  J.,  absent  on  ac- 
count of  siclmess. 


WBAT  y.  HARBISON  et  al. 

HARBISON  et  al.  v.  WBAY. 

(Supreme  Court  of  Georgia.    Aug.  7,  1002.) 

INTOXICATINQ       LIQUORS  —  LICENSES  —  PHO- 

OBBDINOS    TO    PROCURE— ENJOINING    IL- 

LBQAL  SALES— SCOPE  OF  ORDER. 

1.  The  charter  of  a  town  provided  that  the 
town  authorities  should  have  power  to  license 
the  sale  of  spirituous  and  malt  liquors,  but 
should  not  grant  any  application  for  such  license 
unless  the  same  was  accompanied  by  "a  peti- 
tion signed  by  two-thirds  of  the  citizens  of  such 
town,  asking  tor  the  license."  Held,  that  the 
term  "citizens,"  as  nsed  in  the  charter,  embraced 
only  the  qualified  voters  of  the  town. 

2.  The  judge  erred  in  strilcing  portions  of  the 
answer  of  the  defendant  to  the  rule  for  con- 
tempt, but  committed  no  error  in  dissolving  the 
injunction. 

(Syllabus  by  the  Oiurt.) 

Error  from  superior  court,  CTherolcee  coun- 
ty;  Geo.  P.  Gober,  Judge. 

Petition  for  an  injunction  by  J.  P.  Harri- 
BOD  and  others  against  J.  W.  Wray.  The 
court  granted  the  Injunction  as  prayed,  and 
subsequently  adjudged  defendant  tn  contempt 
for  a  violation  thereof.  Afterwards  defend- 
ant filed  a  petition  praying  that  the  Injunc- 
tion against  him  be  dissolved,  and  It  was  dls- 
Bolved  in  part  Petitioners '  and  defendant 
both  bring  writs  of  error.  Order  adjudging 
defendant  for  contempt  reversed,  and  order 
dissolving  the  Injunction  affirmed. 

Goodwin,  Anderson  &  Hallman  and  N.  A 
Morria,  for  J.  W.  Wray.  D.  W.  Blair,  for  J. 
P.  Harrison  and  others. 

COBB,  J.  On  April  14,  1902,  Harrison  and 
others,  as  citizens  and  residents  of  the  town 
of  Ball  Ground,  in  Cberoltee  county,  filed  their 
petition  against  J.  W.  Wray,  alleging  that  the 
defendant  was  maintaining  and  running  a 
"blind  tiger"  In  the  town  of  Ball  Ground  by 
selling  Intoxicating  and  spirituous  liquors  in 
violation  of  law.  One  of  the  paragraphs  of 
the  petition  was  in  the  following  language: 
"Petitioners  show  that  the  said  Wray  claims 
to  be  opereMng  said  place  under  a  pretended 
license  granted  him  by  the  town  council  of 
Ball  Ground,  but  petitioners  charge  that  said 
so-called  license  is  absolutely  null  and  void, 
for  the  reasons  hereinafter  stated."  The  prin- 
cipal reason  alleged  why  the  license  was  void 
was  that  it  was  not  granted  upon  a  petition 
signed  by  two-thirds  of  the  citizens  of  the 
town,  asking  that  the  license  be  issued,  as  re- 
quired by  law.  The  prayer  of  the  petition 
was  that  an  injunction  be  granted  restraining 
tlie  defendant  "from  the  further  prosecution 
aad  mnnlttg  of  said  "blind  tiger,'  and  from  the 
(lather  idling  of  any  spirituous,  malt,  or  in- 


toxicating liquors  in  said  tovni."  The  de- 
fendant filed  a  demurrer  and  answer,  and  in- 
troduced certain  evidence  claimed  to  support 
the  allegations  of  the  answer  thus  filed.  The 
demurrer  did  not  raise  the  question  as  to 
whether  one  openly  selling  Uquor  under  color 
of  authority  was  running  a  "blind  tiger." 
After  considering  the  pleadings  and  the  evi- 
dence, the  judge,  on  April  21,  1902,  granted 
an  order  "that  the  prayer  for  Injunction  be, 
and  the  same  is  hereby,  granted,  and  the  de- 
fendant is  restrained  as  prayed."  This  judg- 
ment was  not  excepted  to.  On  April  28,  1902, 
there  came  on  to  be  heard  before  the  judge  of 
the  superior  court  of  Cherokee  county  a  peti- 
tion filed  by  the  persons  who  were  the  plain- 
tiffs in  the  foregoing  petition,  alleging  that 
the  order  granting  the  injunction  was  still  of 
force,  and  that  since  the  granting  of  the  same 
the  defendant  continued  in  the  sale  of  spiritu- 
ous and  hitozlcating  liquors  In  the  town  of 
Ball  Ground,  in  violation  of  the  injunction,  and 
Is  now  engaged  In  the  sale  of  such  liquors  at 
such  town.  The  plaintiffs  prayed  that  the 
judge  might  grant  such  an  order,  and  impose 
such  a  penalty  upon  the  defendant  as  would 
be  reasonable  and  proper  for  the  enforcement 
of  the  order  and  the  protection  of  the  petl- 
tlonera  The  defendant  answered  this  peti- 
tion, setting  up  that  he  was  not  then,  and 
had  not  been,  violating  the  order  granting  the 
injunction;  that  he  closed  his  saloon  imme- 
diately upon  the  granting  of  the  order,  and  liad 
not  opened  the  same  until  the  25th  of  April, 
1902,  at  which  time  more  than  two-thirds  of 
the  citizens  within  the  corporate  limits  of  the 
town  of  Bail  Ground  petitioned  the  mayor 
and  council  of  the  town  to  grant  defendant  a 
license  to  retail  liquor  therein,  as  prescribed 
by  the  Acts  of  1882-83  of  the  Gieneral  Assem- 
bly of  the  state;  that  upon  his  compliance 
with  the  conditions  prescribed  by  such  law 
the  mayor  and  council  granted  to  him  a  li- 
cense, under  authority  of  which  he  opened  his 
saloon;  and  that  defendant  was  enjoined  by 
the  court  from  selling  liquor  under  his  old  li- 
cense. On  May  5,  1902,  the  court,  upon  mo- 
tion of  the  plaintiffs,  granted  an  order  strik- 
ing, and  refusing  to  allow  the  defendant  to 
prove  the  same  by  evidence,  all  that  portion 
of  his  answer  which  alleges  the  obtaining  of 
a  new  license  and  undertakes  to  justify  his 
conduct  in  selling  liquor  in  Ball  Ground  since 
the  granting  of  the  injunction  against  him. 
The  court  then  entered  an  order  adjudging  the 
defendant  to  be  in  contempt,  making  the  at- 
tachment against  him  absolute,  ordering  him 
to  pay  a  fine  of  $200  and  be  imprisoned  ia  the 
common  jail  of  the  county  for  20  days.  To 
the  order  striking  the  portions  of  the  answer 
referred  to  and  refusing  to  allow  him  to  prove 
the  same  by  evidence  the  defendant  excepted. 
On  May  7,  1902,  Wray  filed  a  petition  pray- 
ing that  the  injunction  entered  against  him 
on  April  21st  be  dissolved,  and  that  the  order 
for  the  attachment  be  vacated,  or  so  modified 
as  to  provide  for  a  punishment  as  for  a  tech- 
nical, but  not  an  intentional,  violation  of  the  in- 


Digitized  by  VjOOQIC 


362 


42  SOUTHEASTERN  REPORTEB. 


(Ga. 


]nnctl(Hi.  This  petition  contained  substantial- 
ly the  following  allegations:  Petitioner  did  not 
understand  that  the  Injunction  Issued  against 
him  restrained  him  from  procuring  or  the 
mayor  and  council  from  Issuing  to  him  a  new 
license,  but  regarded  the  order  simply  as  one 
restraining  him  from  selling  liquors  under  the 
license  which  be  then  had.  On  April  25,  1902, 
petitioner  filed  with  the  mayor  and  council 
a  petition  asking  that  a  license  to  retail  liquors 
be  issued  to  him,  this  petition  being  signed 
by  63  qualified  voters  of  the  town  of  Ball 
Ground,  there  being  only  91  qualified  voters 
In  the  town.  This  petition  was  adjudged  by 
the  mayor  and  council  to  be  sufficient,  and, 
the  petitioner  havhig  complied  with  the  law 
In  all  other  respects,  a  license  was  duly  Issued 
to  him.  He  had  no  Intention  of  violating  the 
order  of  the  court,  but  fully  believed  this  li- 
cense conferred  upon  him  the  right  to  sell 
liquors  in  the  town  of  Ball  Ground.  Attached 
to  this  petition  as  exhibits  were  copies  of  the 
minutes  of  the  town  council  of  Ball  Ground, 
showing  that  Wray,  on  April  25,  1902,  pre- 
sented a  petition  for  a  retail  liquor  license, 
signed  by  63  persons,  and  that  a  resolution 
was  passed  reciting  that,  "more  than  two- 
thirds  of  the  citizens  of  the  town  of  Ball 
Ground  having  filed  a  petition  asking  that  a 
license  be  granted  J.  W.  Wray  to  sell  spirit- 
uous and  malt  liquors  at  retail  within  the  cor- 
porate limits  of  such  town.  It  Is  resolved  that, 
in  compliance  with  such  petition  and  the  Acts 
of  1882-83  of  the  general  assembly,  a  license 
be  granted"  to  the  petitioner  for  a  sum  named. 
It  also  appeared  from  the  minutes  that  a  bond 
had  been  given  and  oath  subscribed  by  Wray 
as  required  by  law.  There  was  also  attached 
to  the  petition  a  copy  of  the  license  granted 
to  Wray,  dated  April  25,  1902,  and  authoriz- 
ing him  to  retail  liquors  within  the  town  of 
Ball  Ground.  Affidavits  of  certain  persons 
were  also  attached  to  the  petition,  showing 
that  on  the  25th  day  of  April,  1902,  there  were 
living  In  the  town  of  Ball  Ground  only  91 
male  persons  over  the  age  of  21  years;  also 
affidavits  from  the  63  persons  who  signed  the 
petition  to  the  mayor  and  council  to  grant  the 
license,  statbig  that  each  of  them  was,  on 
April  25,  1902,  a  citizen  of  the  town  of  BaU 
Ground  over  the  age  of  21  years.  A  demurrer 
■WBB  filed  to  this  petition  by  the  plaintiffs  in 
the  original  petition  for  Injunction  upon  the 
ground  that  Wray,  by  the  order  of  April  21, 
1902,  had  been  adjudged  In  contempt,  and 
that,  as  It  appears  from  the  petition  that  he 
has  violated  this  order,  and  made  no  effort 
to  obey  the  same,  he  Is  not  entitled  to  be 
heard  before  the  court  on  a  motion  to  dissolve 
the  Injunction.  They  also  answered  the  pe- 
tition, setting  up  that  the  population  of  the 
town  of  Ball  Ground  on  April  25,  1902,  was 
not  less  than  350  persons,  all  of  whom  were 
citizens  under  the  constitution  and  laws  of  the 
United  States  and  the  state  of  Georgia;  that 
the  total  number  of  female  citizens  of  21  years 
of  age  and  over  residing  in  the  town  was 
at  least  80,  and  the  minors,  males  and  females. 


who  were  citizens  of  tbe  town,  were  at  least 
192;  that  of  the  female  citizens  in  the  town 
at  least  15  were  single  persons,  and  5  were 
widows,  who  were  beads  of  famttles.  The  an-  i 
swer  alleges  that  for  this  reason  Wray  had 
no  legal  license  to  retail  spirituous  liquors  on 
AprU  25,  1902,  and  that  the  injunction  against 
him  should  not  be  dissolved.  On  May  17, 
1902,  the  judge  granted  an  order  dissolving 
the  hijunctlon  "to  the  extent  of  allowing  the 
movant  to  sell  liquor  under  the  new  license 
granted  April  25,  1902."  To  the  granting  of 
this  order  Harrison  and  others  excepted.  In 
the  bin  of  exceptions  they  assign  this  order 
as  error,  because  Wray  was  not  entitled  to 
present  and  have  heard  his  motion  to  dissolve 
the  injunction,  because,  imder  the  evidence, 
the  license  Issued  to  him  on  April  25,  1902, 
was  Illegal  and  void,  the  petition  therefor  not 
having  been  signed  by  two-thh^  of  the  dtl-  , 
zens  of  the  town  as  required  by  law. 

1.  Under  the  charter  of  the  town  of  Ball  i 
Ground  the  mayor  and  council  were  authorlz-  i 
ed  to  Issue  licenses  for  the  sale  of  spirituous 
and  malt  liquors  at  retail,  but  no  license  could 
be  Issued  unless  the  applicant  for  the  same  ' 
presented  with  his  application  "a  petition 
signed  by  two-thirds  of  the  citizens  of  said 
town,  asking  for  such  license."  Acts  1882- 
83,  p.  478,  {  14.  One  of  the  questions  to  be 
determined  In  this  case  Is,  who  are  citizens 
of  the  town  of  Ball  Ground,  within  the  mean- 
lug  of  that  provision  of  the  charter  Just 
quoted?  Does  the  term  "citizens"  Include 
males  and  females,  adults  and  Infants,  or  did 
the  general  assembly  use  the  word  as  synony- 
mous with  "qualified  voters"?  A  citizen  has 
been  defined  to  be  "a  person,  native  or  nat- 
uralized, of  either  sex,  who  owes  allegiance 
to  a  government,  and  Is  entitled  to  reciprocal 
protection  from  It."  Webst.  Int.  Diet.  In 
this  broad  sense  not  only  adult  males  are  cit- 
izens, but  females  of  any  age,  and  Infants  of 
either  sex.  Infants,  Insane  persons,  and  fel- 
ony convicts,  whose  offenses  Involve  moral 
turpitude,  even  when  actually  serving  a  term 
of  penal  servitude,  are  also  citizens,  within 
the  broad  meaning  of  the  term.  Certainly  it 
was  not  the  intention  of  the  general  assembly 
to  provide  that  an  applicant  for  the  sale  of 
liquors  In  the  town  of  Ball  Ground  should 
present  a  petition  signed  by  two-thirds  of  all 
these  different  classes.  The  Idiot,  the  lunatic, 
the  convict,  and  the  babe  In  arms  were  cer- 
tainly not  within  the  contemplatfon  of  the 
general  assembly  when  It  used  the  term  "cit- 
izens." Infant  citizens  who  have  arrived  at 
the  age  of  discretion  are  not  considered  by  the 
law  sufficiently  matured  to  discharge  such 
civil  functions  as  are  connected  with  the 
making  or  the  administration  of  the  law.  Civ. 
Code,  §  1811.  Females  of  all  ages  are.  and 
have  always  been.  In  this  state,  relieved  of 
the  burdensome  duties  of  citizenship,  such  as 
military.  Jury,  police,  patrol,  and  road  duty. 
Being  excused  from  the  performance  of  the 
burdensome  duties  of  citizenship,  they  have 
never  had  conferred  upon  them  some  of  the 
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privileges  of  citizenship,  which,  although  their 
€xercise  may  carry  with  It  little  or  no  burden, 
«t  the  same  time  are  prlrlleges  fraught  with 
responsibility.  Both  society  and  the  law, 
however,  in  many  respects  accord  to  females 
greater  rights  and  greater  protection  than  to 
males.  Females,  being  by  nature  burdened 
with  duties  and  responsibilities  which  men 
cannot  perform,  have  cast  upon  them,  by  the 
demands  of  society,  duties  and  responsibili- 
ties which,  even  if  capable  of  being  performed" 
«t  all  by  males,  cannot  be  so  well  performed. 
Those  who  formed  and  framed  governments 
in  the  past,  in  consideration  of  these  facts, 
bave  generally  done  that  which  has  been  done 
In  this  state,— withdrawn  from  the  female  cit- 
izen all  privileges  of  citizenship  relating  to  the 
affairs  of  government,  and  relieved  her  from 
all  of  the  burdensome  duties  which  the  male 
citizen  is  required  to  perform  in  return  for 
the  protection  which  the  government  gives  to 
blm.  The  female  citizen  has  been,  and  will 
always  be,  at  least  equally  protected  with 
males  by  the  law,  notwithstanding  the  dis- 
abilities Imposed  upon  her  by  nature  which 
prevent  her  from  performing  many  of  the 
more  important  duties  of  citizenship.  The 
law  always  has  protected  and  always  will 
protect  this  class  of  citizens,  and  should  al- 
waj's  relieve  them  from  all  duties  relating  to 
governmental  afFairs,  that  they  may  not  be 
disturbed  in  the  performance  of  those  duties 
Imposed  upon  them  by  nature  and  society, 
and  which  are  higher  and  more  important  to 
the  welfare  of  society  than  the  exercise  of 
any  civil  function.  From  motives  of  the  char- 
acter Just  referred  to,  the  framers  of  our  gov- 
ernment, out  of  deference  to  the  superior 
rights  of  the  female  citizen,  not  only  excused 
her  from  the  burdensome  duties  of  citizenship 
above  referred  to  and  the  duties  incident  to 
the  elective  franchise,  but  also,  as  a  general 
rule,  relieved  her  from  the  duties  Incident  to 
holding  public  office;  and  in-  this  state  It  is 
provided  distinctly  that  females  are  not  eli- 
gible to  any  dvil  office,  or  to  the  performance 
of  any  civil  function,  unless  specially  au- 
thorized by  law.  Civ.  Code,  §  1810.  The  set- 
tled policy  of  this  state  is  that  female  citizens 
shall  not  be  harassed  and  annoyed  with  mat- 
ters relating  to  governmental  affairs.  The 
lawmakers  of  this  state  have  never  been  so 
inconsiderate  or  unkind  as  to  impose  duties 
purely  political  upon  the  female  citizens  of 
the  state.  All  laws  must,  therefore,  be  con- 
fltmed  in  the  light  of  this  fact  Wherever  a 
civil  fanctlon  is  to  be  exercised,  or  a  duty 
political  or  quasi  political  Is  to  be  performed, 
imiess  there  Is  something  in  the  statute  requir- 
ing the  contrary  construction,  it  is  to  be  con- 
strued as  imposing  those  duties  upon  that 
class  upon  which  the  law  generally  casts  such 
duties;  that  is,  the  qualified  voters  of  the 
state  or  political  division  dealt  with  In  the 
statute.  It  is  the  general  rule  in  this  state 
that  qneatlons  relating  to  the  sale  of  liquor 
are  submitted  to  the  qualified  voters  of  the 
locality  to  be  affected.  The  general  local  op- 
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tion  law  and  various  local  laws  relating  to  the 
regulation  of  the  sale  of  liquor  In  the  different 
localities  of  this  state  submit  the  question  to 
the  qualified  voters  of  the  locality  to  be  af- 
fected. Wherever  the  general  assembly  has 
seen  proper  to  allow  any  other  class  of  citi- 
zens to  be  heard  on  this  question,  even  by  pe- 
tition, the  act  has  expressly  provided  that 
such  other  class  may  be  heard.  See  the  act 
of  1875  relating  to  Schley  county,  which  re- 
quired that  consent  to  the  granting  of  a  li- 
cense "should  be  signed  by  two-thirds  of  the 
citizen  freeholders,  male  and  female,  living 
within  three  miles  of  the  place  at  which  the 
applicant  proposes  to  sell."  Acts  1875,  p.  354. 
And  see  the  act  of  1888  relating  to  Whitfield 
county,  which  provided  that  the  sale  of  do- 
mestic wines  should  not  be  legal  if  a  "major- 
ity of  those  above  the  age  of  eighteen,  male 
and  female,  residing  within  two  miles  of  such 
place  of  manufacture  and  sale,  shall  at  any 
time  file  In  the  office  of  the  ordinary  objec- 
tions in  writing  to  such  sale."  Acts  1888,  p. 
314.  To  authorize  a  female  citizen  to  hold 
public  office,  the  law  of  this  state  in  terms 
provides  that  there  must  be  an  express  provi- 
sion to  this  effect  To  authorize  a  female  cit- 
izen to  exercise  any  civil  function,  there  must 
also  be  an  express  statute  .conferring  this  au- 
thority. Therefore,  when  the  words  of  a 
statute  are  ambiguous  or  equivocal,  that  con- 
struction must  be  placed  upon  it  which  will 
relieve  the  female  citizen  from  the  exercise 
of  civil  or  political  functions.  We  do  not 
think  that  the  general  assembly,  in  using  the 
word  "citizens"  in  the  charter  of  Ball  Ground, 
Intended  to  embrace  within  the  meaning  of 
that  term  either  female  citizens  resident  In 
that  town  or  any  class  of  citizens  other  than 
qualified  voters. 

2.  It  follows  from  what  has  been  said  that 
the  first  license  to  Wray  was  illegal  and  void, 
and  that  the  second  was  lawful  and  regular 
in  all  respects.  The  Judge  granted  the  injunc- 
tion to  restrain  Wray  from  selling  liquor  un- 
der the  first  license  upon  the  ground  that  such 
an  injunction  was  authorized  by  what  is 
known  as  the  "Blind  Tiger  Law"  (Acts  1899, 
p.  73;  Van  Epps'  C!ode  Supp.  {  6654  et  seq.). 
Whether  a  person  selling  liquor  openly  and 
under  color  of  authority  Is  running  a  "blind 
tiger"  within  the  meaning  of  that  law  is  a 
question  not  raised  in  the  present  case.  The 
Injunction,  however,  did  not  have  the  effect 
to  restrain  Wray  from  proceeding  to  secure  a 
license  to  be  issued  to  him  in  accordance  with 
the  law;  and  when  such  a  license  was  Issued 
this  authorized  him  to  sell.  Properly  constru- 
ed, the  order  of  the  judge  simply  restrained 
Wray  from  selling  liquor  in  the  town  of  Ball 
Ground  without  a  lawful  license,  and  a  sale 
by  him  after  the  injunction  was  granted,  un- 
der authority  of  a  license  which  was  legal 
and  regular  in  all  respects,  was  not  a  viola- 
tion of  the  injunction.  The  judge  therefore 
erred  in  striking  that  part  of  the  answer  of 
the  defendant  to  the  rule  for  contempt  which 
attempted  to  set  up  that  the  sales  which  were 
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alleged  to  have  been  in  violation  of  the  order 
of  the  court  were  made  under  authority  of  a 
lawful  license,  which  had  been  granted  after 
the  order  was  passed.  Under  the  allegations 
of  his  answer,  Wray  never  violated  the  In- 
junction. He  was  never  In  contempt  He 
should  not  have  been  attached  for  contempt; 
and,  this  being  true,  the  fact  that  he  was  at- 
tached constituted  no  sufficient  reason  for  re- 
fusbig  to  hear  him  on  the  motion  to  dissolve 
the  Injunction.  If  he  had  really  violated  the 
injunction,  then,  of  course,  he  should  not 
have  been  heard  on  the  motion  to  dissolve  un- 
til he  had  purged  bims'elf  of  this  contempt. 
See,  in  this  connection,  Remley  v.  De  Wall, 
41  Ga.  466  (3);  Jacoby  v.  Goetter,  74  Ala. 
427;  2  High,  Inj.  (3d  Ed.)  S  1464.  The  judge 
erred  in  his  rulings  which  resulted  In  the  de- 
fendant being  attached  for  contempt,  and 
there  was  no  error  in  dissolving  the  injunc- 
tion. 

Judgment  In  one  case  reversed;  In  the  other 
affirmed.  All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  slcitness. 


JOHNSTON  V.  QULLEDGE. 
(Supreme  Court  of  Georgia.     July  22,   1902.) 

PLEDGE— NOTE— PROPERTY  OF  MARRIED  WO- 
MAN-SECURITY FOR  HUSBAND'S  DEBT- 
PARTIAL  DEBT  OF  WIFE— PLBDOEH'S  RIGHT 
OP  RECOVERY- APPLICATION  OF  PROCEEDS 
—REQUESTED  INSTRUCTION— NECESSITY  OF 
WRITING. 

1.  The  trial  judge  did  not  err  in  instructing 
the  jury  to  the  following  effect:  If  a  promis- 
sory note,  owned  by  a  wife,  is  given  in  pledge 
to  secure  a  debt  which  is  in  part  that  of  the 
wife  nnd  in  part  that  of  her  husband,  and  such 
parts  are  readily  ascertainable,  the  pledge  is  a 
valid  one  as  to  the  part  of  the  debt  which  is 
due  by  the  wife,  and  the  pledgee  is  entitled, 
when  due,  to  recover  from  the  maker  the 
amount  expressed  in  the  note. 

2.  Wticn  the  maimer  of  such  a  note  has  in 
good  faith  paid  such  a  note,  he  is  entitled  to  the 
performance  of  the  obligations  which  the  payee 
undertook  as  the  consideration  for  the  same. 

3.  Whether  the  pledgee,  after  collecting  the 
note,  has  made  proper  application  of  the  pro- 
ceeds, does  not  concern  the  maker. 

4.  When  it  does  not  appear  that  a  request  to 
charge  was  made  in  writing,  a  complaint  that 
the  trial  judge  erred  in  refusing  such  request 
will  not  be  considered. 

5.  The  evidence  sustained  the  verdict,  and  no 
error  was  committed  in  overruling  the  motion 
for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Upson  county; 
E.  J.  Reagan,  Judge. 

Action  by  M.  F.  Oulledge  against  M.  O. 
Johnston.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Affirmed. 

Worrill  &  Rigsdill  and  Allen  &  Tisinger, 
for  plaintiff  In  error.  R.  T.  Daniel  and  0. 
H.  B.  Bloodworth,  for  defendant  In  error. 

LITTLE,  J.  The  defendant  In  error,  by 
bis  petition  dvdy  filed,  prayed  that  Mrs. 
Johnston  be  required  to  execute  and  deliver 
to  him  good  and  sufficient  titles  in  fee  sim- 
ple to  certain  land  tn  Monroe  county,  this 


state,  which  he  fully  described.    The  follow- 
ing facts  are  made  to  appear  by  the  evi- 
dence:     GuUedge  purchased  from  Mrs.  Johns- 
ton the  land  which  is  the  subject-matter  of 
his   petition,   agreeing    to   pay   therefor   the 
sum  of  $650,  for  which  he  gave  two  notes, 
each  for  $325,  one  to  become  due  Nov^nber 
1,   1897,   and  the  other   November   1.    1898. 
payable  to  "M.  C.  Johnston  or  order."    The 
first  of  these  notes  he  paid  to  Mrs.  Johnston 
when  due.    The  second  was  deposited  as  col- 
lateral with  the  Griffin  Savings  Bank,  to  se- 
cure the  payment  of  three  notes,  for  $78.31 
each,  signed  by  Mrs.  Johnston,  which  were 
in  renewal  of  a  note  for  $209.77  signed  by 
herself,    her    husband,    and    her    son.    She 
claimed   that  this   original   note   for  $209.77 
was  not  her  debt,  but  that  of  her  husband. 
She  further  claimed  that  she  did  not  author- 
ize any  one  to  pledge  the  second  note  given 
to  her  by  GuUedge  as  collateral  to  seciu-e 
the  payment  of  these  notes,  and  she  notified 
Gulledge  not  to  pay  bis  note  to  the  bank. 
After  its  maturity,   however,  the   bank  de- 
manded payment  from  Gulledge,  and  he  paid 
It.    Mrs.  Johnston  claims  that  the  payment 
made  under  these  circumstances  was  not  a 
valid  payment  of  the  note,  and  that  Gulledge 
owes  her  the  amount  expressed  in  the  sec- 
ond note,   with   Interest   thereon;    and   she 
avers  her  readiness,   upon  the  payment  of 
this  sum,  to  make  Gulledge  title  to  the  land, 
but  until  such  payment  she  insists  that  no 
obligation  rests  on  her  to  convey  It  to  him. 
The  facts  in  relation  to  the  execution  of  the 
original  note  for  $209.77,   and  the  deposits 
of  the  Gulledge  note  to  secure  the  payment 
of  the  renewal  notes  above  referred  to  with 
the  Griffin  Savings  Bank,  as  we  ol>tain  them 
from  the  record,  are  as  follows:    Johnston, 
the  husband  of  the  defendant,  was  engaged 
In  mercantile  business  In  the  city  of  Griffin, 
as  was  also  Mr.  Blakely,  president  of  the 
savings  bank.    (There  were  mutual  accounts 
between  the  parties.    In  adjusting  these  ac- 
counts  it   was   found   that  Johnston    owed 
Blakely   $02.27.    Then    the   note    of   $209.77 
was  executed  by  Mrs.  Johnston,  her  husband, 
and  her  son,  C.  H.  Johnston,  Jr.    This  note 
was  taken  to  the  Griffin  Savings  Bank  and 
discounted,   and  the  proceeds.   $18.27,    were 
placed  to  the  credit  of  Mrs.  Johnston  at  the 
bank.    Mrs.   Johnston   was  not  present   at 
the  bank,  nor  did  she  personally  procure  the 
note  to  be  discounted.    Her  husband  took 
the  note  to  her,  and  she  signed  It    He  then 
delivered  It  to  the  bank,  with  certain   col- 
lateral, which  was  subsequently  withdrawn 
at  the  time  the  renewal  notes  were  given, 
and  the  Gulledge  note  placed  with  the  b.ink 
as  collateral  for  these  renewal  notes.    The 
Oulledge  note  bad  theretofore  been  Indorsed 
by  Mrs.   Johnston.    She  testified,   however, 
that  she  did  not  receive  the  money,  but  that 
her  husband  did;   that  the  indorsement  was 
not  put  on  the  note  for  the  purpose  of  using 
it  at  the  bank;  and  that  she  had  never  bor- 
rowed any  money  from  the  bank.    There  al- 
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so  appeared  In  the  evidence  an  original  let- 
ter written  by  Mrs.  Johnston  to  J.  P.  Nichols, 
president  of  the  Griffin  Banking  Company, 
in  which  she  stated  that  she  had  on  that 
date,  January  21,  1897,  negotiated  a  loan 
with  the  savings  bank  of  Griffin  for  $209.77, 
to  be  due  October  15,  1897,  and  to  better 
secure  the  savings  bank  she  had  agreed  to 
transfer  all  the  collaterals  and  mortgages 
which  the  Griffin  Banking  Company  held  to 
secure  her  note  to  it,  due  November  1,  1897, 
for  ?4oO,  after  that  note  had  been  paid.  She 
then  authorized  the  Griffin  Banking  Com- 
pany to  hand  over  and  transfer  to  the  Sav- 
ings Bank  of  Griffin  all  Other  collaterals  per- 
taining to  her  loan  to  it,  after  her  note  to 
U  had  been  paid  In  full.  The  trial  of  the 
ease  resulted  in  a  verdict  for  the  plaintiff, 
and  a  decree  was  had  requiring  the  defend- 
ant to  make  and  execute  to  the  plaintiff  title 
to  the  premises  as  prayed  for.  Mrs.  Johns- 
ton then  submitted  a  motion  for  a  new  trial, 
which  being  overruled,  she  excepted. 

1-3.  A  charge  to  the  following  effect  Is,  In 
the  fourth  ground  of  the  motion  for  a  new 
trial,  alleged  to  have  been  error:  If  the  note 
of  GuUedge  was  transferred  to  the  bank  as 
collateral  security  for  the  debt  due  the  bank, 
and  a  part  of  the  debt  was  the  debt  of  John- 
ston, and  a  part  of  It  the  debt  of  his  wife, 
then,  if  it  conld  readily  be  ascertained  from 
the  testimony  what  part  of  the  debt  was  the 
husband's  and  what  part  the  wife's,  the 
transfer  of  the  note  as  security  for  part  of  the 
debt  which  was  the  wife's  would  be  a  valid 
transfer;  and  tf  It  was  transferred  for  the 
purpose  of  collateral  security,  and  GuUedge 
paid  it,  such  payment  would  be  good,  and  the 
plaintiff  would  be  entitled  to  a  verdict.  No 
specific  reason  Is  alleged  why  this  charge  was 
erroneous.  Taken  as  an  abstract  proposition 
of  law,  the  charge  is  sound.  In  the  case  of 
Jones  V.  Harrell,  110  Ga.  373,  35  S.  B.  690, 
this  proposition  was  ruled  to  be  law:  "If  a 
married  woman  signs  a  promissory  note,  the 
consideration  of  which  Is  partly  heir  own  debt 
and  partly  the  debt  of  her  husband,  the  payee 
can  recover  In  a  suit  on  the  note  that  portion 
which  was  based  upon  the  debt  of  the  wife; 
the  amount  of  her  debt  and  that  of  the  hus- 
band being  clearly  shown  by  the  evidence." 
If  It  be  true,  as  matter  of  law,  that  such  re- 
covery can  be  bad,  It  must  also  be  true  that  a 
promissory  note  belonging  to  the  wife  may 
lawfully  be  deposited  as  security  for  that  part 
of  the  debt  which  is  owed  by  the  wife.  When 
80  deposited,  the  pledgee  who  takes  it  without 
notice  stands  upon  the  same  footing  as  any 
other  innocent  purchaser  without  notice.  Bon- 
aud  V.  Genesi,  42  Ga.  639.  Undoubtedly  the 
saviDgs  bank  would  have  had  the  right  to  In- 
stitute an  action  in  Its  own  name  to  recover 
from  GuUedge  the  amount  of  the  note  pledged 
as  collateral,  bad  It  not  been  paid.  The  prin- 
ciple was  ruled  in  Houser  v.  H(iuser,43  Ga.  415, 
that  if  the  original  note  secured  had  been 
paid  after  the  commencement  of  a  suit  by  the 
pledgee  to  recover  on  the  collateral,  and  the 


holder  of  the  collateral  should  proceed  to  a 
judgment  thereon  and  collect  the  money,  be 
would  hold  the  same  as  the  trustee  for  the 
benefit  of  those  legally  equitably  entitled  to 
it.  Mr.  Colc'brook,  in  his  work  on  Collateral 
Securities  (page  176),  states  the  rule  as  fol- 
lows: "The  pledgee  Is  entitled  to  recover  of 
the  parties  to  such  collateral  note  the  whole 
amount  of  Its  face,  holding  any  surplus  for 
the  benefit  of  persons  who  are  entitled  to  it." 
See  cases  cited  in  note  6  of  that  page.  So, 
then,  If  the  savings  bank  was  entitled  to  col- 
lect from  Guliodge  the  amount  of  the  collat- 
eral note  which  it  held,  and  could  compel  Gul- 
ledge  by  suit  to  pay  the  same,  certainly  It  was 
the  duty  of  GuUedge  to  pay  the  note  in  the 
hands  of  the  pledgee  when  It  matured.  When 
he  had  so  paid  it,  the  obligation  into  which  he 
had  entered  with  Mrs.  Johnston  would  have 
been  fully  performed  in  accordance  with  their 
contract,  and  he  would  have  been  entitled  to 
have  a  conveyance  of  the  land.  It  must 
therefore  be  ruled  that  there  was  no  error 
In  the  charge  complained  of. 

4.  Another  complaint  is  that  the  court  erred 
In  refusing  a  stated  request  to  charge.  It 
does  not  affirmatively  appear  that  the  request 
to  charge  was  made  In  writing.  Indeed,  the 
record  shows  that  it  was  made  by  counsel  for 
defendant  "In  their  argument  on  the  trial 
of  the  case,"  from  which  it  Is  clearly  infer- 
able that  It  was  not  In  writing.  The  judge 
was  fully  justified  In  ignoring  a  request  not 
In  writing,  and  an  a.ssignment  that  the  judge 
erred  In  refusing  such  request  will  not  be  con- 
sidered by  this  court 

5.  The  only  remaining  question  for  us  to 
determine  Is  whether  the  verdict  was  support- 
ed by  the  evidence.  We  think  It  was,  for  the 
reasons  already  given.  It  is  not  apparent  to 
us  that  the  note  held  by  the  savings  bank  was 
the  debt  of  the  husband,  and  not  the  debt  of 
the  wife.  Certainly  it  Is  true  that  she  had  no 
connection  with  or  liability  for  the  debt  which 
her  husband  owed  Blakely;  nor,  as  we  under- 
stand It,  does  the  note  to  the  savings  bank 
represent  this  debt.  It  makes  no  difference 
who  negotiated  with  the  bank  for  the  loan 
which  was  made.  It  is  uncontradicted  that 
the  note  for  ?209.77  signed  by  Mrs.  Johnston, 
her  husband  and  son,  was  discounted  by  the 
bank,  and  the  proceeds  placed  to  the  credit 
of  Mrs.  .Johnston.  For  all  practical  and  legal 
purposes,   this  was  her  money.     If  it  was, 

I  then  the  note  which  was  discounted  was  her 
debt;  and,  while  it  may  at  some  time  have 
t>een  her  husband's  debt,  yet,  as  she  received 
the  proceeds,  it  was  her  debt  This  money 
she  saw  fit  to  check  out,  and  If  she  checked 
it  out  and  permitted  it  to  go  into  the  hands 
of  her  husband,  and  with  these  proceeds  he 
paid  the  debt  of  Blakely,  It  by  no  means  re- 
sulted that  the  note  to  the  bank  was  rendered 
invalid.  She  was  at  perfect  liberty  to  do  what 
she  pleased  with  the  money.  She  had  full 
control  of  It  She  could  have  given  It  to  her 
husband,  had  she  wished.  In  any  event,  as 
she  signed  the  note  to  the  bank  and  obtained 
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possession  of  the  money,  tbe  debt  was  as 
much  her  own  as  It  was  that  of  her  husband. 
Judgment  afSrmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


ATLANTA,  K.  &  N.  BY.  CO.  T.  WILSON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

RAILROADS— ACTIONS    FOR    INJURIES— VBNt'E. 

1.  A  suit  against  a  railroad  company  for  in- 
juries sustained  in  a  foreign  state  on  account 
of  the  negligence  of  the  agents  and  sdrrants  of 
the  company  in  that  state,  if  brought  in  this 
state  must  be  brought  in  the  county  where  the 
principal  office  of  the  company  is  located  by 
Its  charter,  no  different  provision  having  been 
made  by  the  general  assembly.  This  is  true 
although  the  company  may  have  established 
branch  offices  in  another  county,  and  its  secre- 
tary, treasurer,  and  auditor,  its  traffic  manager, 
and  its  general  manager  reside  in  that  county, 
and  from  the  offices  there  conduct  the  active 
manngRment  of  the  company. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Cobb  county; 
<3€0.  F.  Gober,  Judge. 

Action  by  L.  M.  Wilson,  administratrix, 
against  the  Atlanta,  KnoxvIUe  &  Northern 
Railway  Company.  Judgment  tor  plaintiff, 
and  defendant  brings  error.    Reversed. 

Smith,  Hammond  &  Smith,  for  plaintiff  In 
error.  Clay  &  Blair,  Hoke  Smith,  and  H.  0. 
Peeples,  for  defendant  In  error. 

SIMMONS,  O.  J.  It  appears  from  the  rec- 
ord that  tbe  Atlanta,  KnoxrlUe  &  Northern 
Railway  Company  has  a  line  of  road  from 
Marietta,  In  Cobb  county,  Ga.,  to  KnoxriUe, 
7enn.  The  part  of  the  road  which  Is  In  Geor- 
gia is  operated  under  a  charter  obtained  from 
this  state.  That  charter  located  the  principal 
ofSce  of  the  company  in  Atlanta,  Fulton  coun- 
ty, and  authorized  the  establishment  of  branch 
offices  at  other  places.  George  T.  Wilson  was 
a  locomotive  engineer  in  the  employment  of 
the  company.  While  operating  an  engine  and 
train  of  cars  in  KnoxvUle,  Tenn.,  he  was  killed. 
Letters  of  administration  were  Issued  to  his 
-widow,  under  the  laws  of  Tennessee,  and  she, 
for  tbe  use  and  benefit  of  tbe  widow  and 
minor  child  of  the  deceased,  brought  suit 
against  tbe  railroad  company  in  Cobb  county, 
Ga.,  to  recover  damages  arising,  as  she  al- 
leged, from  the  negligence  of  tbe  company's 
agents  and  servants.  The  petition  also  alleged 
that  "the  principal  and  general  offices"  of  the 
company  are  situated  In  Marietta,  In  Cobb 
county,  and  that  these  "offices  Include  those 
of  the  general  manager,  treasurer,  auditor, 
and  other  officers"  of  the  company,  "who  are 
active  In  the  management  of  said  company's 
affairs."  It  further  alleged  that  the  company 
had  also  local  offices  In  Cobb  county.  The  de- 
fendant filed  a  plea  to  the  Jurisdiction,  alleg- 
ing that  tbe  superior  court  of  Cobb  county 
bad  no  Jurisdiction,  and  that  the  courts  of 
Fulton  county  had  Jurisdiction,  because  the 
charter  located  the  principal  office  of  the  com- 


pany in  the  latter  county.  A  copy  of  the 
charter  was  introduced  in  evidence,  and  show- 
ed that  the  principal  office  was  located  in  At- 
lanta, In  Fulton  county.  The  evidence  also 
showed  that  the  vice  president  of  the  company 
resided  in  Atlanta,  and  had  an  office  as  vice 
president  In  Fulton  county;  that  tbe  president  ' 
did  not  reside  within  this  state;  and  that  sev- 
eral of  the  directors  resided  In  Fulton  county. 
It  also  appeared  that  several  of  the  officers 
had  offices  In  Cobb  county,  and  that  all  of 
the  active  business  of  the  company,  as  to  the 
transportation  of  freight  and  passengers,  was 
conducted  from  these  Marietta  offices.  Tbe 
Jury  returned  a  verdict  against  the  plea  to  the 
Jurisdiction.  The  defendant  moved  for  a  new 
trial.  Tbe  motion  was  ovepniled,  and  tbe 
movant  excepted.  One  of  the  grounds  of  tbe 
motion  for  a  new  trial  was  that  the  coinl 
erred  in  charging  the  Jury  as  follows:  "The 
place  of  residence  of  a  corporation  is  the  place 
where  tbe  principal  office  is  located,  or  where 
Its  principal  operations  are  carried  on,  whence 
orders  emanate,  and  where  the  chief  officers 
are  to  be  found.  Now,  the  petitioner  Insists 
that  this  railroad  company  transacts  no  busi- 
ness in  the  county  of  Fulton;  that  it  bas  no 
office  there.  If  It  has  not,  as  I  have  said. 
It  could  be  sued  wherever  its  principal  office 
Is,— Its  general  office  is;  and  if  that,  gentle- 
men, is  in  the  county  of  Cobb,  why.  In  snch 
a  case,  you  would  find  against  the  plea  of 
Jurisdiction."  It  was  also  alleged  In  tbe  mo- 
tion that  the  verdict  was  contrary  to  law  and 
the  evidence.  Counsel  for  the  defendant  in 
error  argued  that  this  case  had  been  virtually 
decided  In  tbe  case  of  Wilson  v.  Railway  Co., 
115  Ga.  171,  41  S.  E.  609.  The  petition  in 
tlie  present  case  was  introduced  in  evidence 
In  that  case,  and  was  held  to  be  sufficient  on 
Its  face  to  show  Jurisdiction  In  the  courts  of 
Cobb  county.  An  examination  of  the  allega- 
tions aa  to  Jurisdiction  set  out  above  will  show 
that  the  petition  presents  a  very  different  case 
from  that  made  by  tbe  evidence.  Tbe  petition 
alleged  that  the  principal  office  and  the  gen- 
eral offices  were  located  In  Cobb  county,  and 
there  was  no  Intimation  that  the  charter  fixed 
the  principal  office  in  another  county.  The 
ruling  on  tbe  allegations  of  the  petition  is. 
therefore,  not  applicable  to  the  case  as  it  Is 
now  presented  for  decision.  Under  tbe  con- 
stitution of  this  state  all  civil  cases,  except 
certain  ones,  which  are  enumerated,  "shall  be 
tried  in  the  county  where  the  defendant  re- 
sides." This  was,  early  In  the  history  of  this 
court  held  to  Include  suits  against  corpora- 
tions as  well  as  suits  against  natural  persona. 
Subsequently  the  legislature  passed  acts  allow- 
ing certain  cases  against  a  railroad  company 
to  be  maintained  in  counties  other  than  that 
fixed  by  the  charter  as  the  county  wherein  the 
principal  office  should  be  located.  This  legis- 
lation was  upheld  on  the  ground  that  the  state 
could  fix  the  residence  of  Its  creature,  the  cor- 
poration, in  any  one  or  more  of  the  counties 
of  the  state,  and  allow  suits  to  be  brought  In 
such  counties  without  violating  tbe  constitu- 
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tlon.  In  cases  where  no  such  provision  was 
made  It  was  stUI  beld,  bowever,  tbat  the  resi- 
dence of  the  corporation  was  In  the  county 
In  which  its  charter  fixed  its  principal  office, 
and  that  suits  against  it  mast  be  brought  in 
tbat  county.  The  present  suit  for  damages  for 
an  injury  occurring  beyond  the  limits  of  the 
state  does  not  come  within  any  of  the  legis- 
lation changing  the  general  rule,  and  that  rule 
must  be  applied.  The  railway  company  must, 
therefore,  be  held  to  be  suable  In  such  a  suit 
In  the  county  In  which  is  located  its  principal 
office,  and  In  no  other.  It  was  argued,  how- 
ever, that,  while  the  charter  fixed  the  principal 
office  in  Fulton  county,  the  company  had  ta 
fact  removed  it  to  Cobb  county  by  placing  In 
the  latter  county  its  general  operative  offices, 
and  locating  there  such  of  its  officers  as  took 
an  active  part  in  the  administration  and  op- 
eration of  the  road.  We  think  that,  where 
the  charter  of  a  corporation  fixes  Its  principal 
office  in  a  designated  county,  the  corporation 
cannot,  without  the  aid  of  legislation  or  of  an 
amendment  to  its  charter,  change  its  residence 
and  principal  office.  In  the  present  case  it 
appeared  that  the  company  maintained  in  Ful- 
ton county  at  least  one  office,— that  of  its 
vice  president.  In  the  same  county  several  of 
the  directors  resided.  The  offices  of  the  secre- 
tary, treasurer,  and  auditor,  and  of  the  acting 
general  manager  were  not  such  offices  as  are 
usually  created  by  the  charter  of  a  corpora- 
tion, but  we  have  in  the  brief  of  evidence 
only  a  small  portion  of  the  charter  of  the  com- 
pany, and  cannot  determine  what  offices  were 
created  by  that  instrument.  The  removal  to 
Cobb  county  of  the  administrative  offices  and 
many  of  the  corporate  officers  could  not  annul 
the  charter  provision  fixing  the  principal  office 
of  the  company,  or  change  its  residence,  with- 
in the  meaning  of  tlie  constitutional  provision 
as  to  the  venue  of  suits.  The  ease  of  Jossey 
V.  Railway  Co.,  102  Ga.  706,  28  S.  B.  273, 
strongly  supports  this  view.  In  that  case  it 
was  held  that,  while  the  location  of  the  prin- 
cipal office  of  a  corporation,  which  Is  fixed  by 
Its  charter  at  a  particular  place,  cannot  be 
changed  by  the  corporation,  the  mere  adminis- 
trative offices  for  the  conduct  of  business  are 
subject  to  corporate  control,  and  may  be  re- 
moved as  the  board  of  directors  may  deem 
best.  In  the  opinion  in  that  case  (page  708, 
102  Ga.,  page  273,  28  S.  E.),  Atkinson,  J., 
said:  "It  will  not  be  seriously  questioned  that 
when  the  situs  of  a  corporation  is  once  es- 
tablished by  Its  charter,  unless  provision  Is 
made  therefor  in  the  charter  Itself,  the  direct- 
ors have  not  authority  to  change  the  place 
of  the  corporate  abode.  •  •  •  The  busi- 
ness of  a  railroad  corporation,  because  of  Its 
nature,  must  of  necessity  be  conducted  in  pla- 
ces other  than  that  fl.Ted  by  its  charter  as 
the  place  of  location  of  its  principal  office. 
While  the  latter  place  must  be  the  point  at 
which  the  corporation  as  a  corporate  entity 
resides.  It  is  indispensable  to  its  business  that 
It  shall  be  enabled  elsewhere  to  establish  of- 
fices of  a  purely  administrative  character,  and 


a  distinction  must  be  taken  between. the  prin- 
cipal office  of  a  corporation  proper  and  those 
administrative  offices  which  may  from  time 
to  time  be  created  by  the  corporation  for  the 
more  convenient  transaction  of  the  business 
for  the  conduct  of  which  It  was  created.  It 
must  have  a  place  at  which  It  must  be  sued, 
at  wlilch  its  corporate  functions  may  be  per- 
formed; but  this  does  not  negative  the  right 
to  establish  other  places  for  the  transaction 
of  the  Industrial  business  of  the  corporation." 
The  charter  of  the  present  plaintiff  In  error 
fixes  the  location  of  the  principal  office  In  Ful- 
ton county,  and  the  corporation  has  no  right 
or  power  to  remove  It.  The  charter  fixes  a 
definite  place  at  which  the  corporation  may 
be  sued  and  must  perform  Its  purely  corporate 
functions,  and  the  corporation  cannot  change 
this.  To  allow  such  a  change  would  not  only 
grant  to  the  corporation  the  power  of  legislat* 
Ing  In  this  regard,  and  of  changing  a  legisla- 
tive enactment  without  the  assent  of  the  legis- 
lature or  of  the  officer  to  whom  Its  power 
is  delegated,  but  would  make  the  ascertain- 
ment of  the  location  of  the  principal  office  as 
difficult  and  uncertain  a  question,  and  one  as 
unsatisfactory  of  solution,  as  It  was  made  ii> 
the  present  case  for  the  Jury  by  the  charge- 
of  the  court  quoted  above.  We  are  clear  that 
this  charge  is  not  the  law,  and  that  the  ver- 
dict of  the  Jury  was,  under  the  facts  in  evi- 
dence, contrary  to  law.  It  follows  that  the 
court  below  erred  In  overruling  the  motion 
for  a  new  trial  upon  the  question  of  Jurisdic- 
tion. 

The  case  was  also  tried  In  the  court  below 
upon  the  merits,  and  a  motion  for  new  trial 
made  and  overruled..  The  refusal  of  a  new 
trial  In  the  main  case  is  also  excepted  to  here, 
but.  Inasmuch  as  the  decision  made  above  ren- 
ders nugatory  what  was  done  in  the  main- 
case,  we  do  not  deal  with  the  questions  there 
made. 

Judgment  reversed.  All  the  Justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  at 
sickness. 


DIXON  V.  STATE. 
(Supreme  Court  of  Georgia.     Aug.   S,  1902r.) 

CRIMINAI.  LAW  —  EVIDENCE  —  SELF-SERVINO 
DECLARATIONS  —  INCRIMINATING  STATH- 
MENTS— TESTI.VONY  OF  ACCOMPLICES-CON- 
SPIRACY —  WITNESSES  —  COMPETENCY  — 
EXAMINATION— INSTRUCTIONS. 

1.  The  verdict  in  this  case  having  been  fully 
warranted  by  the  evidence,  there  is  no  merit 
in  the  general  grounds  of  the  motion  for  a  new 
trial. 

2.  It  Is  not.  on  the  trial  of  a  criminal  case,, 
competent  to  introduce  in  behalf  of  the  ac- 
cused evidence  of  his  own  self-serving  declara- 
tions, -whether  made  before  or  after  the  time  of 
the  rommission  of  the  alleged  offenRe. 

3.  Though  evidence  of  an  incriminating  state- 
ment made  by  a  prisoner  to  another  shortly 
after  the  latter  had  offered  an  inducement  ex- 
tending a  hope  of  benefit  is  not  admissible,  an- 
other and  entirely  different  incriminating  state- 
ment, made  hours  afterwards,  to  the  same  per- 
son, under  circum.stiinces  tending  to  show  that 
it  was  purely  voluntary,  and  not  elicited  by 
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■ach  inducement,  may  be  proved;  the  question 
whether  or  not  the  statement  was  iu  fact  free 
and  voluntary  being  one  for  determination  by 
the  jury. 

4.  That  one  is  a  convict  does  not  render  him 
incompetent  to  testify  as  a  witness  in  the  courts 
of  this  state. 

5.  The  Question  of  allowing  a  witness  to  be 
recalled  to  the  stand  for  further  esaminatiou, 
at  the  instance  of  either  party,  is  always  one 
within  the  discretion  of  the  presiding  judge, 
which  this  court  will  never  control  unless  mani- 
festly abused. 

G.  The  accused  in  a  criminal  case  is  not  en- 
titled, as  matter  of  right,  to  the  privilege  of 
making  a  supplemental  statement  to  the  jury. 

7.  While  a  conviction  of  a  felouy  cannot  be 
lawfully  had  upon  the  testimony  of  an  accom- 
plice, unless  the  same  be  corroborated  by  other 
testimony  directly  connecting  the  accused  on 
trial  with  the  perpetration  of  the  crime,  it  is 
not  essential  that  the  corroborating  testimony 
shall,  in  and  of  itself,  be  sufficient  to  warrant 
a  verdict  of  guilty,  or  that  the  testimony  of 
the  accomplice  sball  be  corroborated  in  every 
material  particular. 

8.  It  is  not,  on  the  trial  of  one  of  two  or 
more  persons  jointly  indicted  for  a  crime,  in- 
appropriate to  charge  upon  the  law  of  conspira- 
cy merely  because  the  indictment  does  not,  in 
terms,  allege  that  there  was  a  conspiracy  to 
commit  the  offense. 

9.  The  existence  of  a  conspiracy  may  be 
proved  by  circumstantial,  as  well  as  by  di- 
rect and  positive,  testimony. 

10.  There  was  in  the  present  case  ample  evi- 
dence to  show  that  there  was  a  conspiracy, 
not  only  to  commit  the  crime,  but  also  to  con- 
ceal the  fact  of  its  perpetration. 

{Syllabus  by  the  Court.) 

Error  from  superior  coart,  Johnson  county; 
D.  M.  Roberts,  Judge. 

Sarah  E.  Dixon  was  convicted  of  murder, 
and  brings  error.    AflSnned. 

John  R.  Cooper,  for  plaintiff  in  error.  B.  T. 
Rawlings,  Sol.  Gen.,  and  Boykln  Wright,  Atty. 
Gen.,  tor  the  State. 

LUMPKIN,  P.  J.  Mrs.  Sarah  H.  Dixon 
and  Jerry  Walden  were  jointly  indicted  -for 
the  murder  of  the  hustmnd  of  the  former. 
Waiden  Is  now  serving  a  life  sentence  based 
upon  a  verdict  of  guilty  returned  against  ^Im. 
Mrs.  Dixon  was  convicted,  and  a  like  sen- 
tence was  Imposed  upon  her.  This  court 
granted  her  a  new  trial  (see  118  Ga.  1039,  89 
S.  E.  846),  and  she  was  a  second  time  found 
guilty,  and  sentenced  to  imprisonment  for  life. 
She  is  again  before  this  court,  alleging  that 
the  trial  court  erred  in  overruling  a  motion 
for  a  new  trial  made  by  her  after  the  last 
•conviction.  This  motion  embraced  the  gen- 
eral, and  a  number  of  special,  grounds.  We 
have  carefully  read  and  considered  the  evi- 
dence. It  established  beyond  doubt  the  guilt 
•ot  Walden.  and  his  testimony.  If  true,  showed 
the  guilt  of  Mrs.  Dixon.  This  testimony  was 
corroborated  by  evidence  of  numerous  facts 
;and  circumstances  which  not  only  directly  con- 
nected Mrs.  Dixon  with  the  perpetration  of 
the  crime,  but  was  really  sufficient  to  war- 
-rant  a  verdict  of  guilty  against  her.  The  tes- 
timony, as  a  whole,  therefore,  more  than  met 
-.the  requirements  of  the  law,  and  we  have  no 

t  9.  See  Conspiracy,  vol.  10,  Cent.  Dig.  i  UK. 


hesitation  whatever  hi  declaring  that  the  gen- 
eral grounds  of  the  motion  are  without  merit. 
The  special  grounds  thereof  present  for  our 
determination  the  familiar  questions  dealt  with 
above.  The  correctness  of  our  rulings  there- 
on, as  announced  in  the  headnotes,  Is  too  ob- 
vious to  require  elaboration  or  discussion. 
There  was  no  error,  and  the  Judgment  below 
must  stand. 

Judgment  affirmed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


LINDER  V.  WHITEHEAD  et  aL 

(Supreme   Court  of   Georgia.     Aug.   8,   1902.) 

VENDOR  AND  PimCHASER— PAROL  CONTRACT 
TO  CONVEY— SUBSEQUENT  MORTOAGB  BT 
VENDOR— EFFECT  AS  AOAIN3T  VENDBB— 
REVIEW-QUESTIONS  PRESENTED. 

1.  The  motion  to  dismiss  the  writ  of  error 
in  this  case  was  not  well  taken. 

2.  When  a  petition  is  demurred  to  on  both 
general  and  special  grounds,  and  dismissed 
upon  the  former  only,  the  supreme  court  will 
not,  upon  a  bill  of  exceptions  sued  out  by  the 
plamtiff,  in  which  he  assigns  error  upon  the 
ruling  adverse  to  him,  undertake  to  pass  upon 
the  sufficiency  of  the  special  grounds  of  de- 
murrer. The  ruling  announced  in  the  fifth 
headnote  to  the  case  of  Crittenden  v.  Asso- 
ciation, 36  8.  E.  643.  Ill  Ga.  266,  wUl  not  be 
extended  beyond  the  special  facts  ui>on  which 
it  was  based. 

8.  This  case  is,  In  principle,  controlled  by 
the  decision  rendered  by  this  court  iu  the  case 
of  Collins  V.  Moore,  41  8.  B.  606,  115  Ga.  327. 
an  application  of  which  to  the  facta  alleged  ia 
the  plaintiiTs  petition  requires  a  reversal  ot 
the  judgment  dismissing  the  same. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurena  coun- 
ty; Jno.  C.  Hart,  Judge. 

Suit  by  J.  L.  Llnder  against  E.  M.  White- 
head and  others.  Judgment  for  defendants, 
and  plahitifC  brings  error.    Reversed. 

J.  S.  Adams  and  Akerman  &  Akerman,  for 
plaintiff  in  error.  A.  F.  Daley  and  T.  L. 
Griner,  for  defendants  in  error. 


LUMPKIN,  P.  J.  An  equitable  petition 
filed  by  Llnder  in  the  superior  court  of  Lau- 
rens county  against  Whitehead,  Hicks,  sher- 
iff, the  John  BHanuery  Company,  and  John 
Flannery,  made  in  substance  the  following 
case:  On  February  22,  1892,  Mrs.  McCullers 
gave  to  the  plaintiff  her  bond  conditioned  to 
make  to  him  a  title  to  described  land  upou 
his  paying  certain  specified  promissory 
notes,  and  also  paying  off  certain  judgments 
against  J.  G.  McCullers,  deceased,  which 
were  liens  on  the  land.  Plaintiff  from  time 
to  time  made  payments  reducing  said  in- 
debtedness until  some  time  In  the  fall  of 
1894,  when  there  was  due  by  him  upon  said 
purchase  money  a  balance  of  |T00,  besides 
Interest.  The  notes  evidencing  this  balance 
were  sued  to  judgment  In  a  Justice's  court. 
Subsequently  the  plaintiff  entered  Into  an 
agreement  with  Whitehead,  by  the  terms  of 
which  the  latter  was  to  pay  off  the  balance 
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due  by  the  former  for  the  land,  and  he  was 
to  transfer  to  Whitehead  the  bond  for  title 
which  had  been  executed  by  Mrs.  MeOulIers. 
Whitehead  also  agreed  to  make  to  the  plain- 
tiff a  new  bond  for  title  to  the  land,  and 
give  him  additional  time  to  pay  for  the 
same.  Plaintiff  delivered  to  Whitehead  the 
bond  for  title  executed  by  Mrs.  McCullers, 
bat  did  not  transfer  the  same  to  Whitehead 
in  writing.  On  December  4,  1894,  Mrs.  Mc- 
Cullers and  others,  all  of  whom  were  heirs 
at  law  of  3.  C.  McCullers,  executed  and  de- 
livered to  Whitehead  a  deed  to  the  land 
mentioned  above.  About  the  time  of  the  ex- 
ecution of  the  bond  for  title  by  Mrs.  Mc- 
Cullers, plalnticr  went  into  possession  of  the 
land,  and  has  since  then  been  in  the  open, 
notorious,  adverse,  and  exclusive  possession 
thereof,  and  has  also  erected  upon  the  prem- 
ises two  houses  at  a  cost  of  |400,  and  has 
cleared  the  land,  fenced  the  same,  and  kept 
It  In  a  good  state  of  preservation.  After 
making  the  above-mentioned  agreement  with 
Whitehead,  plaintiff  from  time  to  time  paid 
to  him  "divers  sums  of  money,  and  has  long 
since  paid  off  and  discharged  said  Indebted- 
ness,—principal.  Interest,  and  costs."  On 
I^'ebruary  6,  1895,  Whitehead  executed  and 
•delivered  to  John  Flannery  &  Co.,  at  that 
time  a  firm  composed  of  John  Flannery  and 
John  L.  Johnson,  of  which  John  Flannery  Is 
the  survivor,  a  mortgage  for  the  sum  of  $1,- 
<XX),  which  was  duly  recorded.  At  the  July 
term,  1001,  of  Laurens  superior  court,  John 
Flannery  &  Co.  obtained  a  rule  absolute 
against  Whitehead  for  the  principal,  inter- 
est, and  costs  then  due  upon  said  mortgage, 
and  the  fl.  fa.  issued  thereon  was  on  the  2d 
day  of  September,  1901,  levied  upon  the  land 
above  mentioned  by  Hicks,  the  sherift  of 
«ald  covinty.  On  the  6th  day  of  November, 
1901,  the  sheriff  sold  the  laud  under  said 
levy,  and  the  same  was  bid  off  by  the  John 
Flannery  Company,  to  whom  the  sheriff  ex- 
«cuted  and  delivered  a  deed  in  piu^uance  of 
said  sale.  PlaintlfTs  possession  of  the  land 
at  the  time  of  the  execution  of  the  mort.ijnge 
by  Whitehead  to  John  Flannery  &  Co.  auJ 
at  the  time  of  the  sale  by  the  sheriff  to  the 
John  Flannery  Company  was,  in  law,  sufifl- 
dent  to  put  them  upon  notice  of  the  plain- 
tiff's equities  In  the  premises;  and  he  hav- 
ing paid  to  Whitehead  the  entire  purchase 
money  for  the  property,  and  having  made 
valuable  improvements  thereon,  it  would  be 
Inequitable  not  to  enforce  the  oral  agree- 
ment between  the  plaintiff  and  Whitehead 
for  the  conveyance  of  the  land  in  disipute. 
The  John  Flannery  Company  and  Hicks, 
sheriff,  are  threatening  to  eject  plaintiff  from 
the  premises  and  place  some  agent  of  the 
John  Flannery  Company  In  possession  there- 
of. The  prayers  of  the  petition  were  (1)  that 
Whitehead  be  decreed  to  execute  and  de- 
liver to  plaintiff  a  deed  to  the  land  In  con- 
troversy; (2)  that  the  mortgage  from  White- 
head to  John  Flannery  &  Co.  and  the  deed 
from  the  sheriff  to  the  John  Flannery  Com- 


pany be  decreed  to  be  void  as  to  plaintiff; 
and  (3)  that  the  sheriff  and  the  John  Flan- 
nery Company  be  enjoined  from  Interfering 
with  plaintiff's  possession  of  the  property. 
To  this  petition  separate  demurrers  were 
filed  by  Whitehead,  the  John  Flannery  Com- 
pany, and  John  Flannery.  Each  demurrer, 
besides  being  general,  embraced  several  spe- 
cial grounds.  The  case  came  on  for  a  hear- 
ing upon  the  demurr«:B  at  the  January  term, 
1002,  of  the  trial  court,  and  an  order  was 
passed  adjudging  "that  said  demurrers  be 
sustained  on  the  general  grounds  of  want  of 
equity  in  said  bill,  and  that  the  bill  be  dis- 
missed on  said  general  grounds,"  and,  fur- 
ther, that  the  restraining  order  previously 
granted  in  the  case  be  dissolved.  Liinder 
thereupon  sued  out  a  bill  of  exceptions,  from 
which  we  extract  the  following:  "The  court 
passed  an  order  sustaining  both  of  said  de- 
murrers and  dismissing  said  petition,  to 
which  ruling  plaintiff  excepted,  and  now  as- 
signs the  same  as  error." 

1.  Upon  the  call  of  the  case  here,  a  motion 
to  dismiss  the  writ  of  error  was  made,  based 
on  the  grounds  (1)  that  no  supersedeas  of 
the  judgment  rendered  was  granted  by  the 
court  below,  and  that,  the  John  Flannery 
Company  having  been  put  In  possession  of  the 
land  In  dispute,  "there  is  therefore  no  longer 
any  cause  for  Injunction";  (2)  that  the  spec- 
ification of  error  In  the  bill  of  exceptions  Is 
too  uncertain,  vague,  and  Indefinite  to  be 
clearly  understood;  and  (3)  that  this  spec- 
ification of  error  Is  "at  variance  with  the 
judgment  of  the  court  attempted  to  be  com- 
plained of."  There  Is  no  merit  In  the  first 
ground  of  the  motion  to  dismiss,  because  there 
is  no  exception  to  that  portion  of  the  judg- 
ment of  the  superior  court  dissolving  the  re- 
straining order;  the  exception  being  confined 
to  the  action  of  the  court  in  sustaining  the 
demurrers  and  dismissing  the  plaintiff's  peti- 
tion. Besides,  the  dismissal  of  the  petition 
would,  In  effect,  have  dissolved  the  restrain- 
ing order,  whether  the  order  of  the  Judge  had 
expressly  so  recited  or  not.  Neither  is  the 
second  ground  of  the  motion  to  dismiss  weU 
taken.  The  bill  of  exceptions  distinctly  re- 
cites the  fact  that  the  demurrers  were  filed, 
and  that  the  court  sustained  them.  The  rec- 
ord shows  that  the  court  sustained  only  the 
general  grounds  of  these  demurrers.  In  view 
of  the  recitals  In  the  bill  of  exceptims  and 
of  the  record,  there  Is  not  the  slightest  diffi- 
culty in  ascertaining  the  precise  action  of  the 
court  bolow  of  which  complaint  is  made,  or 
In  arriving  at  the  question  presented  by  the 
assignment  of  error.  The  third  ground  of  the 
motion  to  dismiss  is  not  correct  in  Its  re- 
citals of  fact.  The  bill  of  exceptions  states, 
as  we  have  seen,  that  the  court  "passed  an 
order  sustaining  both  of  said  demurrers  and 
dismissing  said  petition."  The  rec.rd  dis- 
closes that  this  Is  exactly  what  happened, 
and  the  recital  In  the  bill  of  exceptions  Is 
none  the  less  true  because  the  record  further 
shows  that  tue  action  of  the  court  In  sustaln- 
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Ing  the  demurrers  was  based  exclusively  upon 
the  general  grounds  thereof. 

2.  Before  undertaking  to  dispose  of  the  case 
upon  its  merits,  -we  desire  to  state  tliat  we 
deem  it  our  duty  to  confine  ourselves  to  a  de- 
cision of  the  only  question  actually  made  and 
presented  for  our  determlnatiun  by  the  bill 
of  exceptions,  viz.,  was  the  plaintiff's  peti- 
tion good  as  against  a  general  demurrer?  The 
ruling  announced  in  the  fifth  headnote  to  the 
case  of  Crittenden  v.  Association,  111  Ga.  206* 
86  S.  E.  643,  does  not,  we  think,  constrain  us 
to  pass  upon  the  special  grounds  of  the  de- 
murrer. That  ruling  must  be  interpreted  and 
understood  In  the  light  of  the  facts  upon 
which  it  was  based.  It  related  to  the  second 
count  In  the  plaintiff's  petition.  The  first 
count  thereof  was  stricken  on  general  demur- 
rer. The  second  count  was  stricken  on  designat- 
ed special  grounds,  and  this  court  was  of  the 
opinion  not  only  that  the  trial  court  might 
have  based  its  Judgment  upon  another  and 
stronger  special  ground,  but  also  upon  the 
ground  that  the  entire  petition,  Including,  of 
course,  the  second  count,  "was  demurrable  on 
the  general  grounds."  See  remarks  of  Mr. 
Justice  Lewis  on  page  272,  HI  Ga.,  and  page 
646,  36  S.  E.  Accordingly  the  opinion  was 
entertained  that  it  would  be  useless  to  reverse 
the  judgment  and  send  the  case  back  for  an- 
other hearing,  when,  in  any  view  of  the  peti- 
tion, It  ought  to  be  dismissed.  The  headnote 
above  specified,  which,  as  stated,  embraces 
what  this  court  ruled  with  respect  to  the  sec- 
ond count,  is  couched  in  more  general  terms 
than  was  necessary,  and  we  do  not  now  think 
it  should  be  extended  beyond  the  special  facts 
with  which  it  deals.  Some  of  us,  including 
the  writer,  are,  however,  of  the  opinion  that 
in  the  Crittenden  Case  this  court  ought  to 
have  confined  itself  to  passing  upon  those 
grounds  only  of  the  demurrer  upon  which  the 
court  below  actually  ruled.  In  view  of  the 
definite  mandate  embraced  in  section  5584  of 
the  Civil  Code,  which  was  codified  from  the 
supreme  court  practice  act  of  November  11, 
1889  (Acts  1889,  p.  116),  that  "the  supreme 
court  shall  not  decide  any  question  unless  it 
is  made  by  a  special  assignment  of  error  in 
the  bill  of  exceptions,"  it  would  seem  that  this 
court  is  not  at  liberty  to  Institute  a  general 
search  into  the  contents  of  a  record  with  a 
view  to  upholding  a  Judgment  "If  it  Is  right 
for  any  reason,"  but  should  confine  Itself  to 
deciding  such  questions  only  as  are  specifical- 
ly made  and  presented  for  its  determination 
either  by  a  main  bill  or  a  cross-bill  of  excep- 
tions. Be  this  as  It  may,  we  all  now  agree 
that  the  present  case  ought  to  be  disposed  of 
on  the  line  indicated  in  the  second  of  the  pre- 
ceding headnotes.  When  it  comes  up  for  an- 
other hearing,  the  court  below  may  yet  do 
what  It  has  not  heretofore  done,  viz.,  pass  up- 
on the  special  grounds  of  the  demurrers. 

3.  We  have  without  serious  difficulty  reach- 
ed the  conclusion  that  the  court  erred  in  sus- 
taining the  general  grounds  of  the  demurrers. 
Mrs.  McCullers  having  been  paid  in  full  for 


the  land,  and  the  same  having  been  conveye<3 
to  Whitehead,  the  case  stood  as  if  Linder  bad 
really  purchased  from  Whitehead  and  bad  a 
perfect  equity.  As  the  petition  does  not  show 
when  the  last  of  the  purchase  money  wa» 
paid,  it  does  not  affirmatively  appear  tbat 
Linder  could  have  filed  and  maintained  a 
claim  for  the  purpose  of  preventing  the  aber- 
iff's  sale.  The  case,  upon  its  facts,  is  very 
similar  to  the  recent  one  of  Collins  v.  Moore, 
116  Ga.  32T,  41  S.  E.  609.  Applyhig  what  was 
there  decided  to  the  case  before  us.  It  should 
have  been  held  by  the  trial  court  tbat  as 
Linder  remained  all  the  while  in  possession, 
thus  putting  the  Flannery  Company  and  all 
the  world  on  notice  of  his  equities  in  the 
premises,  it  was  his  right  to  complete  his  con- 
tract of  purchase  with  Whitehead  without  re- 
gard to  that  company's  mortgage  and  the 
sale  thereunder,  and,  to  this  end,  was,  under 
the  facts  alleged,  entitled  to  the  equitable 
relief  for  which  he  prayed. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


MONK  et  ux.  t.  McDANIEU 
(Supreme  Court  of  Georgia.  Aug.  7,  1902.) 
PARENT  AND  CHILD— RELINQUISHMEKT  OP 
CUSTODY  —  ADOPTING  PARENT  —  RIGHT  TO 
CUSTODY— ACCEPTANCE  OP  OFFER  OF  CUS- 
TODY—HABEAS CORPUS— JUDICIAL  DISCRE- 
TION. 

1.  Where  a  father  In  a  letter  to  his  sister-in- 
law  requested  that,  in  the  event  of  his  death, 
she  would  take  and  keep  his  child,  and  she,  in 
response  to  such  request,  wrote  him  that  ia 
case  of  his  death  she  would  take  the  child 
and  care  for  it  until  she  could  get  it  a  good 
home,  this  correspondence  did  not,  iu  the  ab- 
sence of  an  acceptance  by  the  father  of  his 
sister-in-law's  offer,  give  her,  after  his  death, 
the  legal  custody  and  control  of  the  child. 

2.  One  who  legally  adopts  a  child  has  the 
right  to  its  custody  and  control,  and  an  agree- 
ment to  relinquish  the  same  must,  in  order  to 
be  enforceable,  be  clearly  established  by  evi- 
dence, and  also  be  distinct  and  unequivocal  in 
its  terms. 

3.  An  answer  to  an  offer  will  not  amount  to 
an  acceptance,  so  as  to  result  in  a  contract, 
unless  it  be  unconditional  and  identical  with 
the  terms  of  the  offer. 

4.  While  the  judge  upon  the  hearing  of  a 
writ  of  habeas  corpus  for  the  detention  of  a 
child  is  vested  with  a  discretion  iu  deter- 
mining to  whom  its  custody  shall  be  given, 
such  discretion  should  be  governed  by  the 
rules  of  law,  and  be  exercised  in  favor  of  the 
party  having  the  legal  right,  unless  the  evi- 
dence shows  that  the  interest  and  welfare  of 
the  child  justify  the  judge  in  awarding  its 
custody  to  anotlier. 

5.  Irrespective  of  other  rulings  complained 
of  in  the  present  bill  of  exceptions,  the  case, 
upon  the  facts  disclosed  by  the  record,  is  con- 
trolled by  the  lenal  propositions  announced 
above,  and  applyinfc  the  same  results  in  a  re- 
versal of  the  judgment. 

I.ittle,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
W.  C.  Harris,  Judge. 

f  4.  See  Habeas  Corpus,  vol.  2S,  Cent  Dig.  {  U. 
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Habfas  corpus  by  W.  F.  Monk  and  wife 
against  Sarah  A.  McDaniel  for  the  custody  of 
Ethel  Mouk.  From  a  Judgment  awarding  the 
chad  to  the  defendant,  plaintiffs  bring  error. 
Reversed. 

Brown  &  Roop,  tor  plaintiffs  in  error.  W. 
D.  Hamrlck  and  I.  B.  Smith,  for  defendant  In 
error. 

FISH,  J.  This  was  a  proceeding  by  ha- 
beas corpus,  brought  by  W.  F.  Monk  and  his 
wife,  Minnie  Monk,  against  Sarah  A.  McDan- 
iel, for  the  custody  of  Ethel  Monk,  formerly 
Lmel  Coker,  a  child  between  four  and  five 
years  of  age.  The  Judge  of  the  superior  court, 
upoD  the  bearing,  awarded  the  child  to  the 
defendant,  whereupon  the  plaintiffs  excepted. 
It  appears  from  the  record  that  Ethel  is  the 
daughter  of  John  and  Virginia  Coker,  who, 
nntll  their  respectlTe  deaths,  resided  in  Hen- 
ry county,  Ala.,  and  that  John,  who  surTived 
bis  wife,  died  about  February,  1900.  The  rec- 
ord shows  that  on  September  8,  1900,  the 
plaintiffs.  In  the  probate  court  of  Barbour 
county,  Ala.,  and  In  accordance  with  the  laws 
of  that  state,  adopted  Ethel  as  their  child, 
baring  her  name  changed  to  Monk,  and  that 
ber  grandfather  Thomas  Coker  and  her  aunt 
Mrs.  McCraney  consented  to  the  adoption. 
PLiIntiffs  based  their  right  to  the  custody  of 
tbe  child  upon  this  adoption. 

1.  One  of  tbe  contentions  of  the  defendant 
was  that  she  was  entitled  to  the  custody  of 
tbe  child,  because  the  child's  father  had  ^ven 
her  to  Mrs.  Price,  who  in  October,  1900,  had 
given  her  to  the  defendant.  It  appeared  that 
John  Coker,  about  two  weeks  after  bis  wife's 
death,  and  some  four  months  before  he  died, 
wrote  a  letter  to  Mrs.  Price,  a  sister  of 
Ethel's  mother.  In  which  he  used  the  follow- 
ing language:  "My  health  is  not  very  good, 
no  way,  and  I  may  not  live  very  long;  and.  If 
I  should  not,  I  don't  know  what  would  be- 
come of  the  children.  I  know  that  you  have 
got  your  hands  full,  but.  If  anything  was  to 
bappen,  I  want  yon  to  take  Dudley  and 
Etbel.  If  possible,  and  N.  W.  Vinson  Fay,  or 
[If?]  It  suited  you,  and  you  could  keep  her 
with  them,  that  would  be  all  right;  maybe  I 
would  leave  enough  to  help  them  along  some, 
and,  of  course,  I  would  expect  you  to  take 
tuat."  Mrs.  Price,  who  resided  in  Henry 
county,  Ala.,  testified  by  interrogatories  as  fol- 
lows: "In  reply  to  said  letter  I  wrote  said 
John  Coker  that  I  would,  in  case  of  bis  death, 
take  said  children  and  take  care  of  them  until 
I  could  get  them  a  good  home.  I  accepted 
said  trust,  but  afterwards  delegated  the  same 
to  Sarah  A.  McDaniel.  in  consideration  that 
she  would  take  said  children  and  raise  them 
as  her  own,  and  to  clothe,  maintain,  and  edu- 
cate them."  It  appeared  that,  immediately 
after  tbe  death  of  her  father,  Ethel  was  taken 
to  the  home  of  Mrs.  Price,  where  she  remain- 
ed only  one  night,  and  was  then  taken  to 
Barbour  county,  Ala.,  to  her  grandfather 
luomas  Coker  and  her  aunt  Mrs.  McCraney, 


by  permission  of  Mrs.  Price,  to  remain  until 
she  could  arrange  to  get  ber  a  suitable  home. 
Coker's  desire,  as  expressed  In  his  letter  to 
Mrs.  Price,  evidently  was  that  in  the  event 
of  his  death  she  should  take  and  rear  his 
children.  To  this  it  is  clear  she  never  assent- 
ed, but  tn  reply  wrote,  in  substance,  that  she 
would  care  for  them  until  she  could  get  them 
a  good  home  with  some  other  person.  He 
never  agreed,  so  far  as  the  record  shows, 
that  she  might  take  the  children  for  the  pur- 
pose indicated  in  her  reply.  Although  she  met 
him  npon  four  different  occasions  after  she 
wrote  to  him,— three  of  them  being  .when  he 
was  at  her  home  with  the  children,— it  does 
not  appear  that  anythhig  more  was  said  as  to 
her  taking  them.  It  is  therefore  apparent 
that  Coker  and  Mrs.  Price  never  had  the 
same  common  Intention  as  to  tbe  purpose  for 
which  she  should  take  bis  children;  there 
was  no  meeting  of  their  minds  on  this  sub- 
ject; and  it  necessarily  follows  that  Mrs. 
Price's  evidence  falls  to  show  that  any  agree- 
ment was  entered  into  between  her  and  Coker 
whereby  she  acquired  the  right  to  the  custody 
of  tbe  children  after  his  death.  This  being 
true,  of  course  she  could  not  confer  any  right 
as  to  their  custody  upon  the  defendant,  espe- 
cially as  against  the  claim  of  the  plaintiffs, 
who  had  previously  regularly  adopted  Ethel. 
Mrs.  Price's  testimony  to  the  effect  that  she 
"accepted  said  trust"  was  merely  her  conclu- 
sion. 

2.  The  defendant  further  claimed  that  the 
plaintiffs  relinquished  to  her  theb:  right  to  the 
custody  and  control  of  Ethel  after  they  adopt- 
ed ber.  Mrs.  Heam  was  the  only  witness 
examined  in  reference  to  this  feature  of  the 
case.  She  testified  as  follows:  "That  Ethel 
was  a  second  cousin  of  hers  and  ber  sister 
Miss  Sarah  A.  McDaniel;  that  In  June,  1901, 
she  went  to  Clayton,  Ala.,  to  plaintiffs,  about 
Ethel;  that  she  and  defendant  had  already 
gotten  her  little  brother,  Dudley,  who  was  Just 
about  two  years  older  than  Ethel,  and  wanted 
to  get  Ethel,  also;  that  she  saw  plaintiffs, 
and  told  them  what  she  wanted,  and  also  told 
them  that  she  thought  it  best  for  tbe  children 
to  be  raised  together,  and  that  plaintiffs  said 
they  thought  so  too;  that  she  had  had  some 
correspondence  with  plaintiffs  about  Ethel  be- 
fore, and  had  written  them  that  she  was  com- 
ing to  see  about  getting  her;  that  at  first 
plaintiffs  did  not  seem  to  be  willing  to  give  vp 
E^thel;  that  she  told  them  that  they  could 
have  their  adoption  papers  canceled,  and  that 
she  would  pay  all  costs  thereof;  plaintiff* 
agreed  to  let  her  and  defendant  hare  Ethel,  If 
she  was  satisfied  to  stay  with  them;  that  at 
that  time  Mrs.  Strickland,  a  relative  of  plain- 
tiffs, was  present,  and  they  all  said  that  it 
was  right;  that  bthel  and  Dudley  ought  to 
be  raised  together;  and  she  took  her  with  the 
distinct  understanding  that  she  and  defendant 
were  to  keep  her  unless  she  became  dissatisfi- 
ed; that  ^Ir.  Monk  said  the  probate  Judge 
was  out  of  town,  and  when  he  returned  he 
would  have  the  adoption  papers  canceled;  wit- 
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uess  was  at  that  time  single,  and  defendant 
Intended  to  adopt  Ethel  and  Dudley;  that 
Ethel  seemed  to  be  happy  and  contented  with 
her  and  defendant;  that,  when  anything  was 
said  to  her  about  going  back  to  plaintiffs,  she 
would  say  she  did  not  want  to  go."  Plaintjffs 
Introduced  the  following  letter  from  Mrs. 
Hearn  to  Mrs.  Monk,  dated  July  11,  1901:  "1 
have  consulted  one  of  the  best  lawyers  In 
your  state,  and  he  says  that,  if  you  and  your 
husband  decide  to  cancel  the  adoption  papers, 
the  process  is  simple  and  inexpensive.  You 
have  only  to  annul  the  decree  heretofore  ren- 
dered by  the  judge  of  probate  of  Barbour 
county.  And  we  would  proceed  under  the 
laws  of  Georgia  In  our  adoption  proceeding. 
I  trust  that  you  have  reached  the  conclusion 
that  this  is  the  best  course  to  pursue.  If  so, 
Just  send  me  bill  of  costs,  and  I  will  forward 
you  check  for  the  same.  Ethel,  I  am  sure, 
will  always  love  you  both  for  your  loving 
care  bestowed  upon  her,  and,  I  believe,  above 
all  things  else,  that  you  have  not  allowed  her 
to  be  separated  from  her  little  brother." 
Plaintiffs  also  put  in  evidence  a  letter  from 
Mrs.  Heam  to  Mrs.  Monk,  dated  November 
15,  1901,  as  follows:  "Yours  of  recent  date 
received.  1  am  very  busily  employed  now  be- 
tween my  affairs  at  Victory  and  housekeeping 
at  Carrolton,  but  I  will  try  to  get  off  In  De- 
cember and  take  Ethel  to  see  you,  if  you 
think  after  a  few  days  you  would  consent  to 
let  her  come  back  with  me,  and  you  will  re- 
linquish your  papers."  We  do  not  think  that 
Mrs.  Heam's  testimony,  as  a  whole,  was  suf- 
ficiently clear  and  definite  to  authorize  a  find- 
ing that  plaintiffs  entered  Into  a  contract  with 
her  by  which  they  agreed  to  permanently  re- 
linquish to  her  their  right  to  the  custody  and 
control  of  their  adopted  child.  Of  course, 
adoptive  parents  are  as  much  entitled  to  the 
custody  of  their  adopted  child  as  are  natural 
parents  to  their  children;  and,  as  was  held 
In  Miller  v.  Wallace,  76  Ga.  479,  2  Am.  St. 
Rep.  48:  "Where  It  is  insisted  that  the  father 
has  relinquished  his  right  to  the  custody  of 
his  child  to  a  third  person  by  contract,  the 
terms  of  the  contract,  to  have  the  effect  of 
depriving  htm  of  his  control,  should  be  dear, 
definite,  and  certain."  While  it  Is  true  that 
Mrs.  Heam  testified  that  she  took  Ethel  with 
the  distinct  understanding  that  she  and  the 
defendant  were  to  keep  her,  unless  she  be- 
came dissatisfied,  and  that  she  had  never  be- 
come so,  yet  it  does  not  affirmatively  and  dis- 
tinctly appear  that  such  was  the  understand- 
ing on  the  part  of  the  plaintiffs.  From  Mrs. 
Heam's  testimony  It  appears  that  the  agree- 
ment was  executory  in  character,— that  is, 
that  plaintiffs  were  to  have  "their  adoption 
papers  canceled"  before  giving  up  their  right 
to  the  child's  custody;  and  it  appears  that 
this  was  never  done.  Mrs.  Heam's  letters 
show  that  she  still  recognized  plaintiffs'  right 
to  the  child  after  she  had  brought  her  to 
Georgia  In  pursuance  to  the  alleged  contract. 
3.  Another  contention  of  the  defendant  was 
that  Mr.  Monk  In  January,  1002.  entered  Into 


a  contract  with-  Mrs.  Hearn  by  which  he 
agreed  to  relinquish  to  her  and  the  defendant 
the  custody  of  the  child.  The  only  evidence 
submitted  in  support  of  this  contention  was 
as  follows:  Mrs.  Hearn  testified.  In  substance, 
that  Monk  came  to  Carrolton  in  January,  1902. 
after  the  child;  that  witness  and  the  defend- 
ant declined  to  give  her  up;  that  the  child  did 
not  wish  to  go  with  him;  that  be  said  if 
witness  and  defendant  would  pay  him  ^50— 
that  being  about  the  amount  he  had  expended 
on  the  child's  account— he  would  let  them  keep 
her;  that  witness  agreed  to  do  this,  and  told 
him,  if  he  would  have  his  adoption  papers 
of  Ethel  canceled,  and  forward  them  to  the 
Carrolton  bank,  she  would  instruct  the  bank 
to  pay  him  the  $50;  that  this  was  on  Sunday, 
and  the  next  week  she  did  Instruct  the  cashier 
of  said  bank  to  pay  Mr.  Monk  the  ?50  when 
said  papers  were  sent  to  the  bank,  thus  can- 
celed, and  wrote  Mr.  Monk,  accepthig  his 
proposition;  that  she  would  have  accepted  his 
proposition  the  day  It  was  made,  but  did  not 
want  to  make  a  trade  on  Sunday.  A  letter 
from  Mrs.  Hearn  to  Mr.  Monk,  dated  Fel)- 
ruary  21,  1902,  was  as  follows:  "My  sister 
and  I  accepted  your  proposition.  The  money 
Is  now  in  the  Carrolton  bank,  and  has  been 
all  the  while,  ready  for  you  when  you  send 
in  the  papers  as  you  said  you  would.  This 
the  second  time  I  have  notified  you."  A  let- 
ter from  Mr.  Monk  to  the  cashier  of  the  Car- 
rolton bank  was  put  in  evidence  by  the  de- 
fendant. It  was  as  follows:  "Mrs.  Ella 
Heam  wrote  me  a  few  days  ago  that  she  had 
deposited  $50  In  the  bank  for  you  to  give  me 
when  I  notify  you  of  the  cancellation  of  my 
adoption  of  a  little  girl.  If  such  Is  the  case, 
and  yon  have  the  money  to  send  to  me  on 
such  notice,  please  let  me  know  by  return 
mall."  We  gather  from  this  evidence  that 
Monk  proposed  to  Mrs.  Heam  that,  if  she 
and  the  defendant  would  pay  him  $50,  be 
would  relinquish  to  them  the  right  to  the  cus- 
tody of  his  child;  that  this  proposition  was 
not  accepted  when  made,  but  that  during  the 
next  week  Mrs.  Heam  proposed  to  him  that 
if  he  would  have  "his  adoption  papers"  can- 
celed, and  forward  them  to  a  named  bank, 
she  would  Instruct  the  cashier  thereof  to  pay 
him  the  f50.  Manifestly,  this  was  not  an  im- 
conditional  acceptance  of  his  offer,  but  mere- 
ly a  counter  offer  made  by  her,  which,  never 
having  been  accepted  by  him,  so  far  as  dis- 
closed by  the  record,  did  not  operate  to  bring 
about  a  contract  between  them.  An  answer 
to  an  offer  will  not  amount  to  an  acceptance 
thereof,  so  as  to  result  in  a  binding  contract, 
unless  it  be  unconditional  and  identical  with 
the  terms  of  the  offer.  If  there  be  a  variance 
between  the  offer  and  the  answer  thereto,  then 
there  is  no  acceptance,  but  a  counter  offer, 
which,  to  result  In  a  contract,  must  be  ac- 
cepted by  the  original  proposer.  Clnrk,  Cont. 
37. 

4.  In  view  of  the  evidence  submitted  on  the 
hearing,  we  do  not  think  that  the  judge,  in 
the  exercise  of  the  discretion  vested  in  him 
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In  such  cases,  was  authorized  to  award  the 
custody  of  the  child  to  the  defendant,  rather 
than  to  the  plaintlflTB,  the  adoptive  parents. 
There  was  uncontradicted  evidence  to  the  ef- 
fect that  Mr.  and  Mrs.  Monk  were  each  32 
years  of  age;  that  they  had  been  married  sev- 
eral years  and  had  no  children  of  their  own; 
that  he  owned  realty  of  the  value  of  twenty- 
fire  hundred  or  three  thousand  dollars,  and 
three  or  four  hundred  dollars  worth  of  per- 
sonalty; that  he  was  a  graduate  of  the  Nor- 
mal School  of  Alabama,  had  been  teaching 
school  seven  or  eight  years,  and  at  the  time 
of  the  trial  was  superintendent  of  the  schools 
of  Phenix  City,  in  that  state,  at  a  salary  of 
six  hundred  dollars  per  annum.  There  was 
absolutely  no  evidence  tendhig  to  show  that 
either  he  or  his  wife  was  an  Improper  person 
to  have  the  custody  of  the  child  they  had 
regularly  adopted,  or  that  they  had  ever  In 
any  way  mistreated  her.  It  appeared  that  the 
defendant  was  a  maiden  lady,  worth  between 
four  and  five  thousand  dollars,  and  there  was 
no  question  as  to  her  ability  and  fitness  to 
rear  the  child.  Both  platntifTs  and  the  de- 
fendant professed  to  love  her,  but  the  child 
expressed  a  decided  preference  to  remain  with 
the  defendant.  Under  these  circumstances, 
we  are  constrained  to  hold  that  our  learned 
Brother  of  the  trial  bench  erred  in  awarding 
the  custody  of  the  child  to  the  defendant.  If 
aU  else  were  equal,  the  adoptive  parents,  who 
had  never  relinquished  their  right,  were  cer- 
tainly entitled  to  the  custody  of  the  child.  In 
preference  to  the  defendant,  who  had  no  le- 
gal claim  to  her.  It  was  ruled  in  Miller  v. 
Wallace,  supra:  "In  all  writs  of  habeas  cor- 
pus sued  out  on  account  of  the  detention  of 
a  cbOd,  the  court,  on  hearing  all  the  facts, 
may  exercise  Its  discretion  in  awarding  the 
custody  of  the  child,  and  shall  have  authority 
to  award  such  custody  to  a  third  person. 
Such  discretion,  however.  Is  not  arbitrary  or 
unlimited,  but  is  a  discretion  guided  and  gov- 
erned by  the  rules  of  law.  Under  the  dis- 
cretion vested  In  blm,  no  Judge  has  authority 
to  disregard  or  even  to  Impair  any  acknowl- 
edged or  established  right  of  a  party  by  Its 
exercise,  and.  If  he  does  so,  he  abuses  that  dis- 
cretion. The  power  ought  to  be  exercised  in 
favor  of  the  party  having  the  legal  right,  un- 
less the  circumstances  of  the  case  and  the 
precedents  established  would  Justify  the  court, 
acting  for  the  welfare  of  the  child,  In  refus- 
ing It." 

5.  In  view  of  the  rulings  we  have  made, 
which  dispose  of  the  case  upon  Its  substantial 
merits,  we  deem  it  unnecessary  to  pass  upon 
other  assignments  of  error  presented  in  the  bill 
of  exceptions. 

Judgment  reversed.  All  the  Justices  concur- 
ring, except  LITTT^E,  J.,  who  dissents,  and 
LEWIS,  J.,  absent  on  account  of  sickness. 

LITTLE,  J.  (dissenting).  It  is  my  Judg- 
ment that,  under  the  evidence  contained  in  the 
record,  the  question  of  awarding  the  custody  of 
the  child  was  a  matter  to  be  governed  by  the 


exercise  of  the  sound  discretion  of  the  Judge, 
and  that  it  was  not  abused  by  the  Judgment 
be  rendered. 


AMBOS  T.   PARSONS. 

(Supreme  Court  of  Georgia.     .July  23,  1902.) 

EVIDENCE— INSTRUCTIONS. 

1.  The  evidence  sustained  the  allegations  of 
the  plaintiff's  petition,  and  was  sufficient  to 
authorize  the  verdict  which  was  rendered.  The 
charges  complained  of  were  adjusted  to  the 
issues  raised  by  the  pleadings.  The  requests 
to  instruct  the  jury,  as  set  out  iu  the  motion 
for  a  new  trial,  were  properly  refused,  and  no 
error  requiring  the  grant  of  a  new  trial  was 
committed  by  the  presiding  judge. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty;   R.  Falligant,  Judge. 

Action  between  Henry  Ambos  and  George 
Parsons.  Judgment  rendered,  and  Ambos 
brings  error.    Affirmed. 

R.  R.  Richards,  for  plaintiff  In  error.  Bar- 
row &  Barrow  and  David  C.  Barrow,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  afElrmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SAVANNAH  &  S.  BY.  CO.  t.  DEAL. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

NEW  TRIAL— DENIAL. 

1.  There  being  no  complaint  that  any  error 
of  law  was  committed,  and  the  evidence,  as^  a 
whole,  being  sufllcient  to  support  the  verdict 
as  reduced,  under  the  order  of  the  court  di- 
recting that  so  much  of  the  same  as  embraced 
a  recovery  of  attorney's  fees  be  written  off,  it 
does  not  appear  that  the  trial  court  abused  its 
discretion  in  overruling  the  motion  for  a  new 
trial. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Bulloch  county; 
B.  D.  Evans,  Judge. 

Action  by  Allison  Deal  against  the  Savan- 
nah &  Statesboro  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  A.  Brannen  and  Groover  &  Johnston, 
for  plaintiff  in  error.  Moore  &  Deal,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


JONES  V.  CENTRAL  OF  GEX)RGIA  RY.  CO. 
(Supreme  Court  of  Georgia.     July  23,   1902.) 

RAILROAD    EMPLOY*— DEATH— ACTION 
AGAINST  COMPANY— NONSUIT. 

1.  Although  there  was  evidence  from  which 
the  jury  could  have  found  that  the  plaintiff's 
husband,  an  employe  of  the  defendant  company. 
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for  whose  homicide  the  aait  was  brought,  was 
killed  by  the  rimning  ot  the  defendant's  train, 
set,  as  it  neither  afBrmatiTely  appeared  that 
he  was  without  negligence,  nor  that  the  de- 
fendant was  negligent,  the  judge  of  the  supe- 
rior court  did  not  err  in  refusing  to  sanction 
a  petition  for  certiorari,  complaining  of  the 
grant  of  a  nonsuit  upon  the  trial  of  the  case 
in  the  city  court. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  comity; 
W.  H.  Pelton,  Jr.,  Judge. 

Action  by  Hattle  Jones  against -tbe  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment of  nonsuit  in  the  city  court,  and  the 
Judge  of  the  supreme  court  refused  to  sanc- 
tion a  petition  for  certiorari  Plaintiff  brings 
OTor.    AfDrmed. 

John.  R.  Cooper  and  M.  W.  Harris,  for 
plaintiff  In  error.  Hall  &  Wimberly  and  J. 
E.  Hall,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


GEORGIA  R.  CO.  t.  BALDONI. 
(Supreme  Court  of  Georgia.     July  22,  1002.) 

CARRIERS— EJECTION  OF  PASSBNOER— USE  OF 
TICKET  ON  DAY  OF  SALE-PLACARD— ADMIS- 
SIBILITY IN  EVIDENCES-PASSENGER'S  BAQ- 
OAGE:— SHIPMENT  OF  MBRCHANDISE^-SUBSB- 
QUENTLY  DISCOVERED  FRAUD-JUSTIFICA- 
TION OF  EJECTION— EXCESSIVE  VERDICT. 

1.  A  placard  or  notice  posted  by  a  railroad 
company  at  its  ticket  office,  announcing  that 
tickets  of  a  certain  class  must  be  used  on  the 
day  of  sale,  is  not.  admissible  in  evidence  in 
favor  of  the  company  in  a  suit  against  it  by  a 
passenger  for  an  alleged  wrongful  ejection  from 
a  train  on  the  ground  that  the  ticket  bad  ex- 
pired, unless  it  be  shown  that  the  passenger 
had  read  the  placard  or  had  notice  ot  its  con- 
tents. 

2.  Where  such  a  passenger  had  procured 
his  tmnk  to  be  checked  two  days  before  he  un- 
dertook to  use  the  ticket,  and,  when  he  at- 
tempted to  use  it,  was  ejected  on  the  ground 
that  the  ticket  had  expired,  and  long  subse- 
quently it  was  ascertained  that  his  trunk  con- 
tained merchandise  instead  of  baggage,  it  was 
not  error  for  the  trial  judge  to  refuse  to  charge 
the  jury  that  on  account  of  this  fraud  the  com- 
pany had  a  right  to  cancel  the  contract,  and 
could  not  be  held  liable  for  ejecting  the  pas- 
senger. 

3.  Under  the  evidence  disclosed  by  the  rec- 
ord, the  verdict  was  so  excessive  as  to  indicate 
bias  end  prejudice  on  the  part  of  the  jury. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Kottingbam,  Judge. 

Action  by  Peter  BaldonI  against  the  Geor- 
gia Railroad  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  brings  error. 
Reversed. 

Jos.  B.  &  Bryan  Cumming,  Hardeman  Da- 
vis, and  Tunier  &  Jones,  for  plaintiff  in  er- 
ror. M.  R.  Freeman,  Mlnter  Wimberly,  and 
Roland  Ellis,  for  defendant  in  error. 

SIMMONS,  C.  J.  BaldonI.  a  peddler  of 
balloons  and  confetti,  bought  a  ticket  over 


the  Georgia  Railroad  from  Macon  to  An-  i 
gusta.  Be  did  not  take  the  train  on  tbe  day 
the  ticket  was  purchased,  but  two  day» 
thereafter  started  on  his  Journey.  When,  a 
few  miles  from  Macon,  BaldonI  presented 
bis  ticket  to  the  conductor,  tbe  latter  Inform- 
ed him  that  the  time  within  whlcb  the  ticket 
could  be  used  had  expired,  that  tbe  rules  of 
tbe  company  limited  the  use  of  tbe  ticket  to- 
the  day  on  which  It  was  purchased,  and  that 
therefore  be  could  not  ride  upon  It  BaldonI 
had  no  notice  of  this  rule  of  the  company, 
and  there  was  no  limitation  expressed  on 
the  ticket  BaldonI  insisted  that  he  bad 
paid  his  money  and  was  entitled  to  ride. 
After  some  further  conva-satlon,  tbe  con- 
ductor informed  him  that  they  were  ap- 
proaching tbe  first  station  outside  of  Macon, 
and  that  he  must  get  off  ot  the  train.  When 
the  station  was  reached,  BaldonI  objected  t» 
leaving  tbe  train,  bnt  obeyed  tbe  orders  of 
tbe  conductor  and  alighted.  Tbe  conductor 
seems  to  have  called  tbe  agent  at  the  sta- 
tion, and  told  blm  of  putting  BaldonI  off,  and 
requested  him  to  flag  tbe  Incoming  train,  so 
that  BaldonI  could  return  to  Macon.  This 
BaldonI  denied,  claiming  that  be  had  to- 
alight  hurriedly  In  the  darkness  and  find  bis 
way  to  tbe  agent  At  any  rate,  tbe  Incom- 
ing train  was  stopped,  and  BaldonI,  paying 
a  few  cents  for  bis  fare,  returned  to  Macon. 
He  reached  Macon  before  10  o'clock  in  the- 
evening,  having  been  absent  therefrom  but 
two  or  three  hours.  BaldonI  then  attempt- 
ed, at  several  different  boarding  houses,  to  ' 
get  lodging  for  the  night,  but  was  refused. 
He  did  not  go  to  a  hotel,  because  be  was 
not  sufficiently  well  dressed,  and  was  afraid 
the  rates  would  be  too  high.  He  finally 
Slept  In  tbe  city  park  on  some  straw.  He 
became  quite  cold  during  tbe  night,  and 
early  in  tbe  morning  warmed  himself  in  tbe 
station  of  another  railroad  company.  The 
ejection  from  tbe  train  waa  on  Saturday 
night.  BaldonI  remained  in  Macon  all  day 
Sunday,  purchased  another  ticket  from  the 
Georgia  Railroad  Company,  and.  Just  2i 
hours  after  bis  first  attempt  to  make  tbe 
trip,  boarded  a  train  tor  Augusta,  wblcb 
place  he  reached  on  Monday  morning.  He 
thus  lost  one  day  (Sunday)  on  account  of  tbe 
action  of  tbe  conductor.  At  times  Baldonl's 
business  netted  him  as  much  as  flOO  per 
day,  and  at  other  times  nothing.  Augusta 
was  not  at  that  time  a  good  place  for  bis 
business.  He  brought  suit  against  the  com- 
pany for  damages,  and  tbe  Jury  awarded 
him  $l,2oO.  The  defendant  moved  for  a 
new  trial,  and  the  motion  was  overruled. 
The  defendant  excepted. 

1.  On  the  trial  tbe  defendant  offered  in 
evidence  a  placard  or  notice,  printed  in  very 
large  type  and  addressed  to  tbe  public,  in 
which,  among  other  things,  it  was  stated 
that  "all  one-way  tickets  will  be  limited  to 
date  of  sale."  A  copy  of  this  placard  was 
posted  at  tbe  ticket  office  in  the  depot,  and 
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another  near  the  entrance  to  the  depot.  The 
ticket  sold  to  Baldonl  bad  no  limitation  ex-- 
preBsed  upon  it,  and  this  placard  was  offered 
to  show  that  Baldonl  had  notice  of  the  regu- 
Intion  of  the  company  requiring  snch  tlclcets 
to  be  used  on  the  day  of  sale.  There  was 
no  proof  that  the  plaintiff  could  read,  or  tliat 
be  had  read  this  notice  or  knew  of  its  con- 
tents. There  is  nothing  to  show  that  his  at- 
tention was  to  any  way  directed  to  this  pla- 
card. We  think  that  a  placard  of  this  char- 
acter Is  not  sufficient  of  itself  to  put  a  pas- 
senger on  notice  of  the  rules  and  regulations 
of  the  company  In  regard  to  the  time  limit 
of  their  tickets.  In  these  days  of  hurry  and 
bustle,  passengers  have  little  time  to  give  to 
reading  the  notices  exposed  to  their  gaze  in 
ticket  offices  and  stations.  Very  few  pas- 
sengers, if  any,  stop  to  read  such  notices. 
Their  usual  object  Is  to  purchase  their  tick- 
-ets,  and,  boarding  the  train,  to  depart  uiwn 
their  Journeys.  It  would  not  do  to  charge 
them  with  notice  of  the  rules  and  regula- 
tions of  the  company  simply  because  a  copy 
of  snch  rules  or  regulations  was  posted  at 
the  ticket  office.  Notice  of  the  rule  or  regu- 
lation must  be  in  some  way  brought  home 
to  a  passenger  before  he  can  be  charged 
-with  It.  The  court  was  therefore  right  In 
rejecting  this  evidence. 

2.  Pending  the  trial  It  was  ascertatocd 
that  the  plaintiff  had  checked  his  trunks 
over  the  road  of  the  defendant  by  virtue  of 
his  ticket,  which  he  showed  to  the  baggage 
master,  two  days  before  he  attempted  to  use 
his  ticket  for  passage,  and  that  the  trunks 
■contained  balloons,  confetti,  and  other  mer- 
chandise in  which  plaintiff  dealt.  The  court 
was  requested  by  counsel  for  the  defendant 
to  charge  the  Jury  that  this  was  a  fraud 
upon  the  company,  and  gave  It  the  right  to 
cancel  the  contract  of  carriage  with  Baldonl, 
and  that  therefore  it  could  not  be  held  liable 
for  ejecting  him  from  the  train.  The  court 
refnaed  to  so  charge,  but  charged  to  the  con- 
trary. In  this  the  court  did  not  err.  The 
contract  made  with  the  railroad  company 
was  to  transport  the  purchaser  and  his  bag- 
gage. The  fact  that  the  purchaser  had  put 
merchandise  as  well  as  baggage  In  his  trunk 
would  not  authorize  the  company  to  eject 
him  from  its  train.  The  company  could 
have  refused  to  carry  the  trunks  imless  the 
passenger  had  paid  the  freight  charges  on 
the  merchandise  in  them.  After  the  trunks 
were  checked,  it  might  have  bad  the  right 
to  notify  the  passenger  that  he  would  not 
be  carried  unless  the  freight  was  paid;  this 
notice  being  accompanied  by  an  offer  to  re- 
turn what  money  was  due  him.  After  the 
trunks  had  reached  their  destination  the 
company  might  have  refused  to  deliver  them 
until  the  proper  freight  charges  had  been 
paid.    If  the  character  of  their  contents  was 


not  discovered  until  after  delivery,  the  pas- 
senger was  still  liable  to  the  company  to  an 
action  for  the  freight  charges.  The  com- 
pany did  none  of  these  thtogs.  We  thtok 
that  a  passenger's  ticket  is  not  avoided  and 
rendered  worthless  by  the  mere  fact  that  he 
has  checked  to  his  trunk  articles  which  are 
not  baggage,  any  more  than  if  such  trunks 
should  happen  to  weigh  more  than  the  com- 
pany allows  to  be  carried  as  baggage. 
Moreover,  it  appears  from  the  plaintiff's  evi- 
dence that  the  company,  by  its  agents,  did 
not  undertake  to  treat  the  contract  as  can- 
celed, but  ejected  plaintiff  on  the  grouud 
that  the  time  limit  of  his  ticket  had  ex- 
pired. Having  ejected  him  on  this  ground, 
it  is  doubtful  if  the  company  could  set  up 
fraud  to  the  procurement  of  the  contract, 
or  a  violation  of  the  contract,  as  a  Justifica- 
tion of  the  illegal  ejectment.  Be  this  as  It 
may,  the  company  did  not  pursue  any  of  the 
remedies  it  had,  and  cannot  rely  upon  the 
nature  of  the  contents  of  the  plaintiff's  trunks 
as  a  Justification  of  his  ejection. 

3.  one  ground  of  the  motion  for  new  trial 
complains  that  the  verdict  Is  excessive.  We 
think  this  ground  well  taken.  While  It  is 
true  that  the  conductor  of  the  train  had  no 
legal  right  to  eject  the  platotlfl  because  of 
the  expiration  of  the  time  limit  put  upon  his 
ticket  by  rules  of  the  company  of  which  the 
plaintiff  bad  no  notice,  the  evidence  of  three 
witnesses  for  the  defendant  showed  that 
there  was  no  force  used,  but  that  the  plain- 
tiff obeyed  the  order  of  the  conductor  and 
alighted  at  the  station.  The  plaintiff  him- 
self testified  that  the  conductor  took  hold  of 
him  and  got  the  best  of  him,  and  he  surren- 
dered, but  even  then  it  does  not  appear  that 
he  was  in  any  way  injured  or  hurt  physical- 
ly. He  did  not  lose  any  time  from  the  sale 
of  bis  goods  by  reason  of  the  delay,  the  day 
lost  being  Sunday.  He  slept  in  the  park  in 
Macon  because,  according  to  his  testimony, 
the  boarding  house  keepers  refused  to  en- 
tertain him,  and  he  was  not  sufficiently  well 
dressed  to  go  to  a  hotel.  According  to  his 
testimony,  there  was  but  one  other  passenger 
In  the  coach  from  which  he  was  ejected. 
Under  these  facts,  we  think  the  verdict  for 
$1,250  was  so  excessive  as  to  show  bias  and 
prejudice  in  the  minds  of  the  Jury.  While 
railroad  companies  should  be  held  to  strict 
accountability  for  a  violation  of  the  rights 
of  their  passengers,  we  think  that  Juries 
should  not  be  allowed  to  run  wild  in  the  as- 
sessment of  damages  to  cases  like  the  pres- 
ent Taking  Into  consideration  all  the  facta 
and  circumstances  disclosed  by  the  evidence, 
we  think  the  verdict  was  far  to  excess  of 
what  It  should  have  been. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  slcknesa 
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BRUNSWICK   GROCERY   CO.  v.  LAMAR 
et  al. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

8TATBTB  OF  FRAUDS— SALES  OF  QOODS— REM- 
EDIES   OF   SELLER— RESALE. 

1.  The  acceptance  and  receipt  of  merchandise 
of  a  greater  value  than  $50  under  an  oral  con- 
tract of  sale  which  is  contemplated  by  Civ. 
Code,  §  209.3,  par.  7,  as  relieving  the  contract 
from  the  operation  of  the  statute  of  frauds, 
must  be  such  a  transfer  of  the  physical  pos- 
session of  the  property  as  places  the  goods  be- 
yond the  control  of  the  vendor,  and  within  the 
control  of  the  vendee.  Such  a  transfer  is  not 
accomplished  where,  under  a  contract  of  the 
nature  indicated,  the  goods  are  left  in  the  pos- 
session and  control  of  the  vendor  pending  the 
taking  of  an  inventory  by  him  to  determine 
the  price  to  be  paid  for  the  goods. 

2.  Allegations  in  a  petition  which  seeks  to 
recover  on  such  a  contract  to  the  effect  that 
iu  pursuance  of  the  contract  the  plaintiff  pro- 
ceeded with  the  taking  of  an  inventory,  and 
that  at  the  solicitation  of  the  defendants  the 
plaintiff  made  announcement  to  various  persons 
of  the  transfer  of  the  goods  in  question,  and 
sent  to  them  orders  to  be  filled  for  defendants 
in  lieu  of  the  plaintiff,  are  not  sufficient  to 
take  the  case  out  of  the  statute  on  the  ground 
of  a  part  performance  of  the  contract  by  the 
plaintiff. 

3.  It  is  not  permissible  for  a  vendor,  in  sell- 
ing goods  as  the  agent  of  the  vendee,  who  has 
refused  to  accept  them,  to  buy,  without  authori- 
ty, additional  goods  (or  the  purpose  of  inducing 
a  sale  of  those  on  band,  and  charge  the  vendee 
with  a  loss  sustained  on  the  whole. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Lowndes  county; 
A.  H.  Hansen,  Judge. 

Petition  by  the  Brunswick  Grocery  (Tom- 
pany  against  J.  J.  Lamar  and  another.  Judg- 
ment for  defendants,  and  petitioner  brings  er- 
ror.   Affirmed. 

yf.  E.  Kay  and  B.  P.  S.  Denmark,  for  plain- 
tiff in  error.  W.  H.  Griffin,  for  defendants  in 
error. 


LITTLE,  J.  This  was  an  equitable  petition 
brought  by  the  Brunswick  Grocery  Company 
against  J.  J.  Lamar  and  J.  F.  Lewis,  who 
formerly  did  business  as  a  partnership  under 
the  firm  name  of  J.  J.  Lamar  &  Co.  The  peti- 
tion was,  In  substance,  as  follows:  Prior  to 
October  14,  1809,  the  defendants  entered  Into 
negotiations  with  the  plaintiff  with  a  view  to 
acquiring  the  stock  of  merchandise  owned  by 
the  plaintiff  In  its  wholesale  grocery  and  to- 
bacco business;  it  being  contemplated  that  the 
plaintiff  would  retire  from  business,  and  that 
the  defendants  would  acquire  Its  stock  and 
the  business  built  up  by  It.  An  oral  agree- 
ment was  reached  "on  the  basis  that  the  said 
defendants  acquired  the  entire  stock  of  mer- 
chandise" belonging  to  the  plaintiff.  Including 
that  in  transit  on  October  14,  1899,  "on  the 
basis  of  Invoice  cost,  with  freight  thereon  add- 
ed, and  the  payment  thereof  was  to  be  all 
cash,  or,  at  the  option  of  the  defendants,  one- 
third  In  cash  and  the  balance  within  twelve 

¥  1.  See  Frauds,  SUtute  of,  vol.  23,  CenL  Dig.  H 

170,  174,  175. 


months,  with  interest.  In  which  latter  event 
the  same  was  to  be  satisfactorily  secured  as 
petitioner  might  direct"  The  purchase  price 
was  to  be  determined  by  an  inventory  of  the 
stock  on  hand.  In  accordance  with  this  agree- 
ment the  plaintift  began  taking  stock,  and 
tUe  business  was  from  that  time  conducted  by 
the  plaintiff  for  the  benefit  of  the  defend- 
ants. The  defendants  made  public  announce- 
ment of  their  purchase  of  the  plaiutUTs  busi- 
ness, and  at  the  solicitation  of  the  defend- 
ants the  plaintiff  made  an  announcement  of 
the  sale  to  a  number  of  the  most  reliable 
houses  with  which  It  had  been  doing  business, 
Inclosing  orders  for  shipment  to  the  defendants 
In  lieu  of  the  plaintiff.  The  defendants  also 
published  notices  In  the  newspapers  of  the  ac- 
quisition by  them  of  the  business  of  the  plain- 
tiff. While  the  delivery  was  In  progress  and 
the  price  to  be  paid  was  being  determined,  the 
defendants,  without  any  reason,  notified  the 
plaintiff  that  they  declined  to  carry  out  their 
contract,  and  requested  a  rescission  of  same, 
which  plaintiff  refused,  electing  to  stand  up- 
on the  trade  as  made  with  the  defendants. 
The  plahitifl  then  proceeded  as  rapidly  as 
possible,  and  to  the  best  advantage  of  the  de- 
fendants, to  dispose  of  the  stock  of  goods  on 
hand  which  bad  been  purchased  by  the  de- 
fendants, the  value  of  which  on  October  14, 

1899,  with  freight  added,  was  $16,980.44.  In 
so  disposing  of  these  goods,  it  became  neces- 
sary for  the  plaintiff  to  purchase  other  goods 
from  time  to  time,  so  as  to  sell  to  the  best 
advantage  the  goods  not  easily  marketable, 
and  to  sell  in  the  due  course  of  trade  on  the 
usual  time  and  credit  to  buyers,  all  of  which 
was  done  with  prudence  and  Judgment  by 
plaintiff,  so  that  much  less  loss  was  entailed 
by  the  defendants  than  would  have  resulted  if 
the  plaintiff  had  sold  the  stock  of  goods  at 
forced  sale  Immediately  upon  the  announce- 
ment by  the  defendants  of  their  refusal  to 
consummate  the  trade.  The  money  expended 
In  purchasing  goods  for  this  purpose  of  aiding 
In  selling  off  the  stock  amounted  to  $22,935.- 
05,  and  the  freight  on  all  items  purchased 
from  and  after  October  14,  1899,  to  the  date 
when  shipment  ceased,  was  $1,043.99,  "mak- 
ing a  total  value  of  goods  on  hand  on  October 
14,  1899,  freight  added,  and  those  subsequent- 
ly purchased,  with  freight  added,  of  $41,009.- 
48."     From  October  14,   1899,   to  August  1, 

1900,  when  the  liquidation  of  the  sale  of  the 
stock  was  completed,  for  Items  of  labur,  rent, 
insurance,  traveling  expenses  of  salesmen,  and 
miscellaneous  items  of  expense,  there  was 
paid  out  $3,506.77.  There  was  also  paid  out 
for  salaries  of  officers  and  employes,  other 
than  set  out  in  the  last-named  item,  $3.01.'. 
The  stock  of  goods  on  hand  October  14,  1899. 
together  with  those  subsequently  purchased, 
was  sold  for  $45,540.18,  entailing  a  loss  of 
$1,623.42  incurred  from  bad  debts  necessarily 
created  In  disposing  of  so  large  an  amount  of 
goods  principally  to  a  trade  purchasing  usual- 
ly on  credit,  which  Is  also  Justly  due  petition- 
er, together  with  interest  on  said  sums,  mak- 


Digitized  by  VjOOQIC 


Ga.) 


BRUNSWICK  GROCEET  CO.  t.  LAMAR 


367 


Ins  dne  as  principal  |3,C44.49,  with  Interest, 
all  of  whlcb  defendants  refuse  to  pay.  The 
refusal  of  the  defendants  to  carry  out  their 
afrreement  was  in  bad  faith,  and  'was  done  for 
the  purpose  of  embarrassing  plaintiff's  busi- 
ness and  credit,  so  that  the  defendants  might 
acquire  the  stoclt  of  gocds  at  a  less  figure 
than  they  would  have  to  pay  under  the  agree- 
ment made  by  them.  Plaintiff  also  prays  to 
recover  attorney's  fees  amounting  to  f600. 
By  amendment  the  plaintifT  alleged  that  the 
defendants  bad  also  contracted  with  refer- 
ence to  purchasing  the  good  will  of  the  busi- 
ness, and  added  the  following  paragraph: 

"That  the  defendants  on  or  about  the  13th, 
14th,  and  15th  days  of  October,  1809,  taspect- 
ed,  approved,  and  thereby  accepted  the  prop- 
erty so  sold  to  them  by  petitioner,  and  there- 
upon actually  received  the  same;  said  proper- 
ty being  left  in  your  petitioner's  possession  as 
the  bailee  of  the  defendants." 

In  another  amendment  it  was  alleged  that 
the  plaintiff  "made  a  due  and  legal  tender  of 
the  said  goods  purchased  by  said  defendants, 
and  demanded  payment  for  the  same,  and 
the  said  defendants  refused  to  take  the  goods 
or  to  pay  for  them." 

The  defendants  filed  a  demurrer  on  nu- 
merous special  grounds,  those  that  are  per- 
tinent to  the  present  discussion  being  that  the 
suit  appears  to  be  upon  a  contract  in  parol 
for  the  sale  of  more  than  $50  worth  of  goods, 
It  not  appearing  that  any  note  or  memoran- 
dum In  writing  expressing  the  consideration 
was  ever  made;  that  it  atfirmatlvely  appears 
that  the  plaintiff  kept  control  of  the  goods  and 
sold  them  to  others,  the  petition  containing  no 
allegation  that  the  defendants  were  Insolvent 
or  unable  to  pay  the  amount  of  the  trade  In 
full;  and  that  no  reason  Is  shown  why  the 
plaintiff  would  have  assumed  guardianship 
over  the  stock  of  goods  and  conducted  a  mer- 
cantile business  for  the  defendants  for  nearly 
a  year.  The  trial  court  sustained  the  demur- 
rer and  dismissed  the  petition,  to  which  Judg- 
ment the  plaintiff  excepted. 

1.  Relatively  to  the  statute  of  frauds,  this 
case  presents  for  determination  two  questions: 
First.  Do  the  allegations  of  the  petition  make 
a  case  of  a  complete  sale,  with  an  Acceptance 
and  receipt  by  the  vendee  of  all  or  any  part 
of  the  goods  sold?  Second.  Does  the  case  fall 
Tiithin  the  purview  of  any  one  of  the  three  par- 
agraphs of  section  2604  of  the  Civil  Code,  which 
enumerates  the  exceptions  to  the  operation  of 
the  statute  of  frauds?  Section  2G93  of  the 
Civil  Code  names,  among  the  obligations  which 
must  be  in  writing  to  be  binding  on  the  prom- 
isor (paragraph  7),  "any  contract  for  the  sale 
of  goods,  wares  and  merchandise  In  existence, 
or  not  in  esse,  to  the  amount  of  fifty  dollars 
or  more,  except  the  buyer  shall  accept  part 
of  the  goods  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  In  part  payment."  It  Is  quite 
clear  that  the  words  "except  the  buyer  shall 
accept  part  of  the  goods  sold  and  actually  re- 
ceive the  same"  necessitate  an  actual,  rather 


than  a  constructive  or  Implied,  delivery.  It 
Is  true,  as  was  In  effect  ruled  in  the  case  of 
Daniel  v.  Hannah,  lOCHBa.  91,  31  S.  E.  734  (3), 
that  this  delivery  need  not  be  into  the  phys- 
ical custody  or  possession  of  the  buyer,  but 
may  be  made  to  his  agent,  or  at  a  place  des- 
ignated by  him.  But  there  must  be  no  doubt 
that  the  delivery.  In  whatever  form  it  be  made. 
Is  such  a  one  as  will  place  the  goods  entirely 
beyond  the  control  of  the  vendor  and  com- 
pletely within  the  control  of  the  vendee.  •  Ac- 
cordingly, It  has  been  held  that  delivery  by 
the  vendor  to  a  carrier  for  shipment  to  the 
vendee  (the  goods  being  lost  or  destroyed  in 
transit)  is  not  such  an  acceptance  and  receipt 
by  the  vendee  as  will  prevent  the  operation 
of  the  statute.  Loyd  v.  Wright,  20  Ga.  574, 
65  Am.  Dec.  630.  In  the  same  case,  reported 
in  25  Ga.  216,  the  rule  is  laid  down  in  the 
following  language:  "There  is  no  actual  ac- 
ceptance, to  satisfy  the  act,  so  long  as  the 
buyer  continues  to  have  the  right  to  object 
to  the  quantum  or  quality  of  the  goods." 
Tested  by  this  rule,  It  is  evidence  that  there 
was  In  the  present  case  no  acceptance  and 
receipt  sufilclent  to  satisfy  the  statute,  for  the 
plaintiff  had  not  completed  the  inventory, 
which  was  a  condition  precedent  to  fixing  the 
price  to  be  paid  for  the  goods;  and,  in  the 
light  of  all  the  authorities.  It  seems  to  us  quite 
clear  that  the  petition  does  not  make  out  such 
a  case  of  acceptance  and  actual  receipt  of  the 
goods  on  the  part  of  the  defendants  as  to  take 
the  case  out  of  the  statute  of  frauds.  True, 
the  petition  alleges  sale  and  acceptance,  but 
It  contains  other  matter  which  directly  nega- 
tives these  allegations.  It  appears  that  no 
definite  agreement  had  been  reached  as  to  the 
price  to  be  paid  for  the  stock  of  goods;  this  very 
Important  detail  having  been  deferred  pend- 
ing the  inventory,  which.  It  is  to  be  noted, 
was  taken  by  the  plaintiff.  While  It  is  al- 
leged that  from  the  time  the  plaintiff  began 
taking  stock  the  business  was  conducted  by 
the  plaintiff  for  the  benefit  of  the  defendants. 
It  is  not  alleged  that  this  course  was  In  pur- 
suance of  any  agreement,  oral  or  otherwise, 
between  the  parties,  or  that  the  defendants 
consented  to  it  or  were  cognizant  of  it.  If 
there  were  any  doubt  as  to  whether  the  peti- 
tion makes  out  a  case  of  acceptance  and  re- 
ceipt by  the  defendants  such  as  Is  contem- 
plated by  the  statute.  It  would  be  put  at  rest 
by  the  plaintiff's  amendment,  which  declares 
that  "petitioner  made  a  due  and  legal  tender 
of  the  said  goods  purchased  by  said  defend- 
ants, and  demanded  payment  for  the  same, 
and  the  said  defendants  refused  to  take  the 
goods  or  to  pay  for  them."  This  language,  of 
course,  must  be  construed  most  strongly  against 
the  pleader;  and  It  goes  without  saying  that 
there  could  have  been  no  tender  and  no  re- 
fusal to  accept.  If,  as  Is  contended,  the  goods 
had  already  been  accepted  by  the  defendants, 
and  were  under  their  actual  control. 

2.  Section  2C04  of  the  Civil  Code,  as  before 
stated,  enumerates  the  cases  to  which  the 
preceding  section,  embodying  the  provisions 
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of  the  statute  of  frauds,  shall  not  apply. 
They  are:  (1)  When-the  contract  has  been 
fully  executed;  (2)  wmre  there  has  been  per- 
formance on  one  side,  accepted  by  the  other, 
in  accordance  with  the  contract;  and  (3) 
where  there  has  been  such  part  performance 
of  the  contract  as  would  render  it  a  fraud  of 
the  party  refusing  to  comply  if  the  court  did 
not  compel  a  performance.  The  facts  set  out 
in  the  petition  do  not,  we  think,  bring  the 
'Case  made  within  any  one  of  these  three 
•classes;  certainly  not  in  the  first,  and  we 
think  not  fairly  or  properly  in  either  of  the 
other  two.  What,  according  to  the  allega- 
tions of  the  petition,  was  done  by  the  plain- 
tiff In  the  way  of  a  performance  of  the  con- 
tract? Three  things  are  alleged,  viz.,  the  tak- 
ing of  an  inventory  to  determine  the  price  to 
be  paid  for  the  goods,  the  sending  out  of 
notices  of  the  transfer  of  the  business,  and 
the  ordering  of  additional  goods  upon  the 
-credit  of  the  defendants.  It  does  not  ap- 
pear from  the  record  that  any  of  these  acts, 
•except  the  taking  of  the  Inventory,  was  re- 
quired by  the  verbal  contract  made  between 
the  parties,  and  upon  which  this  suit  is 
founded.  The  announcement  by  the  plain- 
tiff, to  the  houses  with  which  it  had  been 
•dealing,  of  the  transfer  of  the  business,  is 
sieged  to  have  been  merely  at  the  solicitation 
of  the  defendants,  and  not  in  pursuance  of 
the  contract  of  purchase,  while  no  authority 
Is  shown  for  the  ordering  of  additional  goods 
to  be  charged  to  the  defendants.  The  con- 
tract declared  on  was  one  simply  of  bargain 
and  sale,  and  anything  done  outside  of  the 
plain  limits  of  such  a  contract  must,  in  order 
to  charge  the  defendants,  have  entered  in 
some  way  into  the  consideration  of  the  agree- 
ment between  the  parties.  Certainly  It  will 
not  be  contended  that  the  taking  of  an  in- 
ventory for  the  purpose  of  ascertaining  the 
price  to  be  paid,  accompanied,  so  far  as  ap- 
pears from  the  record,  by  no  expense  what- 
ever, is  such  a  part  performance  of  the  con- 
tract of  sale  as  to  render  It  a  fraud  of  the 
•defendants  to  refuse  to  comply  with  their 
Agreement.  Mr.  Browne,  in  his  work  on  the 
Statute  of  Frauds  (section  448),  says:  "It  is 
obvious  that  the  mere  circumstance  that  a 
verbal  agreement  has  been  in  part  performed 
can  afford  no  reason,  such  as  to  control  the 
action  of  any  court,  whether  of  law  or  equity, 
for  holding  the  parties  bound  to  perform 
what  remains  executory.  The  doctrine  of  eq- 
uity in  such  cases  is  that  where  an  agree- 
ment has  been  so  far  executed  by  one  party, 
with  the  tacit  encouragement  of  the  other, 
relying  upon  his  fulfillment  of  It,  that  for  the 
latter  to  repudiate  It  and  shelter  himself  un- 
der the  provision  of  the  statute  would  amount 
to  a  fraud  upon  the  former,  that  fraud  will 
be  defeated  by  compelling  him  to  carry  out 
the  agreement."  It  Is  further  to  be  observ- 
ed tbat  the  announcement  by  the  plaintiff  of 


the  transfer  of  the  business  to  the  defendants, 
and  the  ordering  by  It  of  goods  for  the  de- 
fendants, not  being  required  by  the  contract 
of  sale  upon  which  the  plaintiff  is  seekins 
to  recover,  cannot  constitute  part  perform- 
ance of  that  contract,  so  as  to  take  It  out 
of  the  statute.  In  the  case  of  Grabam  v. 
Thels,  47  Ga.  479  (2),  this  court  ruled  that 
the  part  performance  provided  by  the  stat- 
ute as  making  an  exception  "must  be  a  part 
performance  of  the  contract,  and  tbe  doing 
by  either  party  of  some  Independent  act,  not 
a  part  of  the  contract,  does  not  become  a 
part  performance  because  the  doer  of  the 
act  was  led  so  to  act  by  his  belief  that  the 
parol  contract  would  be  performed  by  the 
other  party."  It  is  argued,  however,  by 
counsel  for  tbe  plahitlff,  that  the  question 
whether  these  acts  constituted  a  part  per- 
formance of  the  contract  was  one  which 
should  have  been  submitted  to  the  Jury;  and 
in  support  of  this  contention  the  cases  of 
Bryan  v.  Railroad  Co.,  37  Ga.  26,  and  Bur- 
nett y.  Blackmar,  43  Ga.  569,  are  cited.  An 
examination  of  these  cases  shows  that  tbey 
do  not  sustain  the  position  taken  by  the 
plaintiff;  for  in  each  of  them  it  appears  that 
the  petition  filed  by  the  plaintiff  alleged  acts 
which,  indisputably  and  as  matter  of  law, 
constituted  part  performance  of  the  contract 
sued  on,  and  which,  if  proved,  would  neces- 
sarily have  prevented  the  operation  of  tbe 
statute.  In  the  Bryan  Case,  supra,  so  con- 
fidently relied  upon  by  counsel,  there  was  no 
demurrer  to  the  petition.  A  judgment  of 
nonsuit  was  rendered,  which  was  reversed  by 
this  court  on  the  ground  that  evidence  had 
been  Introduced  by  the  plaintiff  tending  to 
establish  the  part  performance  of  the  con- 
tract set  up  In  his  petition,  and  that  this  evi- 
dence should  have  gone  to  the  Jury  for  their 
consideration.  The  case  at  bar  Is  quite  dif- 
ferent; for  here  the  facts  alleged  In  the  peti- 
tion do  not,  as  a  matter  of  law,  if  proved, 
constitute  a  part  performance  of  the  con- 
tract declared  on. 

3.  Independently  of  what  has  been  here 
laid  down,  there  can  be  no  doubt  that  the 
plaintiff  has  failed  to  make  a  case  for  re- 
covery, under  Civ.  Code,  §  3551,  of  the  dif- 
ference between  the  contract  price  of  the 
goods  and  the  price  realized  upon  the  sale  of 
the  stock  by  the  plaintiff.  There  Is  no  au- 
thority or  precedent  in  law  for  the  course  pur- 
sued by  the  plaintiff,  after  the  alleged  viola- 
tion by  the  defendants  of  their  contract.  In 
continuing  to  conduct  the  business  for  nearly 
a  year,  buying  new  goods,  opening  additional 
accounts  (many  of  which  were  admitted  to 
have  been  bad),  and  keeping  traveling  sales- 
men on  the  road  for  the  purpose  of  selling 
the  goods. 

Judgment  afiSrmed. .  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  account 
of  sickness. 
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LAMPKIN  et  al.  t.  NOBTHINGTON. 

(Supreme  Court  of  Georgia.     July  22,   1902.) 

JUSTICES    OP    THE    PEACE  —  GARNISHMENT  — 

PAYMENT  INTO  COURT— RIGHTS  OF 

DEBTOR— PRESUMPTIONS. 

1.  Where  a  garnishee  filed  in  a  justice's  court 
an  answer  admitting  indebtedness,  and  paid  the 
money  into  court,  the  answer  setting  up  that 
the  fund  due  to  the  debtor  was,  for  reasons 
stated,  exempt  from  the  process  of  garnish- 
ment, and  the  magistrate  thereupon  entered  a 
jadgment  that  the  fund  was  not  so  exempt, 
and  it  appears  from  a  record  brought  to  this 
court  that  the  debtor  sued  out  a  certiorari,  com- 

Elaining  of  that  judgmeut,  it  will,  as  against 
im,  when  the  reeord  does  not  disclose  any- 
thing to  the  contrary,  be  presumed  that  he  was 
•  party  to  the  garnishment  proceedings  from 
which  such  judgment  resulted. 

2.  In  such  a  case,  the  debtor  cannot  main- 
tain against  the  magistrate  a  rule  for  the  mon- 
ey, without  first  showing  that  the  judgment  ad- 
Jndging  the  fund  subject  to  garnishment  has 
on   certiorari  been  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  EL  Lumpkin,  Judge. 

Garnishment  proceedings  In  Justice's  court 
between  A.  C.  Lampkin  and  others  and  C. 
N.  NortUngton.  From  proceedings  in  the 
superior  court,  Lampkln  and  others  bring  er- 
ror.   Beversed. 

S.  D.  Johnson,  for  plaintiffs  in  error.  John 
Li.  Hopkins  &  Sons,  for  defendant  In  error. 

P£St  CUBIAM.    Judgment  reversed. 

liEWIS,  J.,  absent  on  account  of  sickness. 

lilTTUO,  J.    I  concur  in  the  judgment 


WBIGHT  T.  ROBERTS. 
(Supreme  <3ourt  of  Georgia.     Aug.   8,   1902.) 

DECEDENTS'  ESTATES— ADMINISTRATORS-AP- 
FOINTMBNT-JURISDICTION-YEAR'S  SUPPORT 
FOR  WIDOW  AND  CHILDREN  —  PETITION  — 
AMENDMENT  —  PAROL.  EVIDENCE  —  ASSIGN- 
MENTS OF  ERROR. 

1.  It  is  not  error  on  the  part  of  the  trial  judge 
to  reject  an  amendment  to  a  petition,  when  it 
appears  that  such  amendment  only  embraces 
matter  which  has  before  been  set  out  iu  anoth- 
er amendment  preriously  allowed. 

2.  Parol  evidence,  offered  for  the  purpose  of 
showing  insolvency,  that  one  owned  land  in 
another  state,  and  that  the  same  was  incum- 
bered by  liens  greater  in  amount  than  the  value 
of  such  land,  is  inadmissible. 

3.  A  petition  which  alleged  that  a  year's 
support  was  void  because  of  fraud  practiced 
upon  the  ordinary  and  another  is  not  sustained 
when  the  evidence  in  support  thereof  fails  to 
show  that  any  fraud  was  practiced. 

4.  When  an  exception  is  taken,  and  the  er- 
ror alleged  to  have  been  committed  was  in  ad- 
mitting "all  testimony"  bearing  on  a  given 
subject  of  inquiry,  the  assignment  of  error  is 
not  properly  made,  because  it  fails  to  state, 
cither  literally  or  substantially,  what  was  the 
evidence  admitted. 

.5.  When  the  grant  of  letters  of  administra- 
tion and  the  .setting  aside  of  a  year's  support 
to  a  widow  and  minor  children  are  attacked  as 

f  4.  See  Appeal  and  Error,  voL  3,  Cent  Dig.  {  3012. 
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being  void  on  the  ground  that  the  intestate 
was  a  nonresident  of  this  state,  and  at  the  time 
of  his  death  had  no  property  in  the  county 
where  proceedings  were  had,  such  attack  fails 
when  the  evidence  shows  that  the  intestate, 
though  a  nonresident,  was  possessed  of  a  valu- 
able interest  in  a  partnership  In  this  state,  and 
left  personal  property  in  such  county  at  the 
time  of  his  death,  and  that  at  the  time  of  set- 
ting apart  the  year's  support  the  widow  and 
two  of  the  minor  children  resided  in  said  coun- 
ty. 

6.  The  evidence  in  this  case  was  suflScient  to 
authorize  the  conclusion  that  the  petitioner 
was  a  creditor  of  his  deceased  father's  es- 
tate, but  it  was  entirely  insufUcient  to  show 
that  the  fund  which  went  into  the  hands  of  the 
administratrix,  or,  after  her  death,  into  the 
hands  of  her  administrator,  or  into  the  hands  of 
the  guardian  of  her  two  minor  children,  was 
any  part  of  the  fund  which  the  father,  while 
In  life,  held  in  trust  for  the  petitioner. 

7.  It  does  not  appear  from  any  of  the  as- 
signments of  error  embraced  in  the  bill  of  ex- 
ceptions that  the  court  committed  any  error 
in  rejecting  or  admitting  evidence. 

8.  The  evidence  introduced  on  the  trial  was 
not  sufficient  to  authorize  a  recovery  or  judg- 
ment in  favor  of  the  plaintiff  under  any  of  the 
prayers  of  his  petition.  The  grant  of  a  non- 
suit on  motion  of  the  defendant  was  therefore 
not  error. 

9.  The  foregoing  rulings  dispose  of  the  case 
on  its  merits,  under  the  assignments  of  error 
contained  in  the  bill  of  exceptions. 

(Syllabus  by  the  Ciourt.) 

Error  from  superior  court,  Douglas  coimty; 
O.  G.  Janes,  Judge. 

Petition  by  L.  T,  Wright  against  W.  T, 
Roberts,  administrator.  Judgment  in  favor 
of  defendant,  nnd  plaintiff  brings  error.  Af- 
firmed. 

C.  J.  Haden  and  J.  S.  James,  for  plaintiff 
In  error.  Boberts  ft  Hutcheson,  for  defend- 
ant in  error. 

PEB  CUBIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


FBBEMAN  &  TURNEB  NEWS  CO.  et  al.  v. 

MENCKEN  et  al. 
(Supreme  Court  of  Georgia.     July  22,   1902.) 

NEW  TRIAL— ERROR  IN  ADMITTING  EVIDENCE 
—REVIEW— NECESSITY  OF  SETTING  FORTH 
EVIDENCE— REFUSAL,  TO  PERMIT  QUESTION 
—TESTIMONY  SOUGHT  TO  BE  ELICITED— NE- 
CESSITY OF  SHOWING— SALES— DEFECTIVE 
GOODS— INJURY  TO  OTHER  GOODS— INSTRUC- 
TION—CONFORMITY  TO  PLEADING— SUPPORT 
IN  EVIDENCE— REFUSAL  OF  INSTRUCTION- 
PRESUMPTION  AGAINST  ERROR. 

1.  A  ground  of  a  motion  for  a  new  trial 
complaining  of  the  admission  of  evidence  will 
not  be  considered  by  the  supreme  court  unless 
the  evidence  objected  to  is  set  forth,  either 
literally  or  in  substance,  iu  the  motion  itself 
or  in  an  exhibit  thereto. 

2.  In  assigning  error  upon  the  refusal  of  a 
trial  judge  to  allow  a  witness  to  answer  a 
specified  question  propounded  to  him,  it  must 
be  made  to  afflrmatively  appear,  not  only  what 
was  the  testimony  sought  to  be  elicited  from 
the  witness,  but  that  the  party  calling  him  fully 
informed  the  court  as  to  the  puipoae  of  such 
question,  and  the  nature  of  the  anticipated  an- 
swer to  the  same. 

1  L  See  Aopeal  «.od  Error,  vol.  t.  Cent.  Dig.  {  1747. 
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3.  For  no  reason  assigned  were  the  charges 
excepted  to  erroneous.  So  far  as  appears,  the 
court  did  not  err  in  refusing  to  instruct  the 
jury  as  requested;  and  the  verdict  returned 
by  them  was  not,  as  claimed,  without  evidence 
to  support  it. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  Aug.  Mencken  &  Bro.  against 
the  Freeman  &  Turner  News  Company,  a 
partnership,  and  others.  From  a  Judgment 
In  favor  of  plaintiffs,  defendants  bring  er- 
ror.   Affirmed. 

A.  L.  Dasher,  for  plaintiffs  In  error.  Lane 
&  Park,  tor  defendants  in  error. 

LUMPKIN,  P.  J.  This  case  originated  in 
a  justice's  court,  tbe  same  being  an  action 
upon  an  open  account  instituted  by  Aug. 
Mencken  &  Bro.  against  the  Freeman  &  Turn- 
er News  Company,  a  partnership,  and  the 
members  thereof,  to  recover  a  balance  alleged 
to  be  due  upon  a  bill  for  cigars  sold  to  that 
firm.  Tbe  defense  Interposed  to  this  suit  was 
that  the  defendants  had  "been  endamaged  by 
the  said  Aug.  Mencken  &  Bro.  In  the  sum  of 
eighty-six  dollars  and  thirty-one  cents  ($86.- 
31),  for  that  tbe  said  Aug.  Mencken  &  Bro. 
shipped  to  defendants  certain  tobacco  and 
cigars  In  which  there  were  tobacco  worms; 
that  these  worms  were  scattered  throughout 
defendants'  stock  of  tobaccos  and  cigars,  and 
rendered  certain  parts  of  said  stock  absolute- 
ly worthless";  and  that  "the  defects  in  said 
tobacco  and  cigars  at  the  time  of  tbe  pmv 
chase  [were]  not  patent,  and  by  no  possible 
means  could  they  have  discovered  such  de- 
fects." Upon  the  trial  of  an  appeal  to  the 
superior  court,  the  Jury  returned  a  verdict 
In  favor  of  the  plalntlfFs.  The  defendants 
made  a  motion  for  a  new  trial;  and  we  are 
called  upon  to  pass  on  the  merits  of  the  vari- 
ous grounds  upon  which  It  was  based,  for 
the  reason  that  it  was  overruled  by  the  court 
below,  and  the  defendants  are  here  complain- 
ing that  this  action  on  Its  part  was  attended 
with  error. 

1.  The  question  of  practice  dealt  with  In 
the  first  headnote  has  heretofore  been  definite- 
ly settled  by  this  court.  See  Petty  v.  Ball- 
way  Co.,  109  Ga.  666,  35  8.  E.  82,  following 
previous  decisions;  Webb  v.  Wight  &  Wes- 
losky  Co.,  112  Ga.  432,  37  a  E.  710;  Wll- 
lingham  v.  Cycle  Works,  113  Ga.  953,  39  S. 
B.  314;  Waldrop  v.  WolfC,  114  Ga.  610,  40 
S.  E.  830,  and  cases  cited. 

2.  In  support  of  tbe  ruling  announced  In 
the  second  headnote,  it  is  only  necessary  to 
cite  the  recent  case  of  Blgby  v.  Wamock,  115 
Ga.  303,  41  S.  m  622. 

S.  In  one  of  the  grounds  of  the  motion  for 
a  new  trial,  complaint  is  made  that  the  court 
Instructed  the  Jury  that:  "If  the  defendants 
show  that  there  were  worms  in  the  cigars  at 
the  time  they  were  sold  to  them  by  the  plain- 
tiffs, and  that  these  facts  were  unknown  to 
defendants,  and  that  these  worms  were  aft- 


erwards communicated  to  the  defendants' 
stock  of  tobacco  and  cigars,  and  defendants 
suffered  damages  thereby,  then"  they  would 
be  entitled  to  such  damages  as  they  "sustain- 
ed by  reascm  of  the  worms  communicated  to 
the  stock  of  the  defendants."  This  cbarge 
was  precisely  adjusted  to  the  facts  alleged 
In  their  written  defense.  Nevertheless  error 
Is  assigned  thereon,  because  (1)  "th^ e  was  no 
evidence  going  to  show  that  the  bugs  were 
in  the  cigars  at  the  time  of  sale";  and  (2> 
"defendants  insisted  that  at  the  time  of  the 
sale,  not  the  worm,  but  the  worm-producing 
egg  or  germ,  was  In  the  cigars,  and  Invisible 
to  any  ordinary  inspection."  That  the  defend- 
ants may  not,  as  they  appear  to  confess,  have 
established  their  defense  as  laid,  but  relied 
upon  a  state  of  facts  not  set  up  in  their  plead- 
ings, cannot  properly  be  regarded  as  warrant- 
ing the  conclusion  that  the  cbarge  excepted  to 
affords  them  any  Just  cause  of  complaint 
Hill  V.  Callahan,  82  Ga.  109,  112,  113,  8  S. 
E.  730.  See,  also,  in  this  connection.  Hill  v. 
Music  House,  113  Ga.  320,  824,  38  S.  E.  752, 
wherein  this  court  held  it  Is  not  incumbent  on 
a  trial  Judge,  even  though  a  special  written 
request  be  preferred,  "to  give  an  instruction 
from  which  the  defendant  would  get  the 
benefit  of  a  defense  not  made  in  his  answer." 
Upon  this  branch  of  tbe  case  the  court  fur- 
ther  Instructed  the  Jury  as  follows:  "If  de- 
fendants purchased  these  cigars,  and  they 
were  sound  and  free  from  fault  at  the  time 
[they]  purchased  them,  and  after  they  pur- 
chased them  worms  developed  In  them,  and 
the  development  of  tbe  worms  In  the  cigars 
was  one  of  the  risks  incident  to  the  tobacco 
trade,  and  the  defendants  suffered  damages 
in  consequence  of  tbe  worms  coming  Into  the 
tobacco,  the  loss  on  that  account  would  fall 
on  defendants  in  the  case.  Just  as  If  a  person 
should  buy  eggs,  potatoes,  or  apples  that 
were  sound  at  the  time  they  were  purchased, 
and  rot  or  disease  should  subsequently  de- 
velop In  them,  the  loss  should  fall  on  the 
purchaser  rather  than  the  seller."  Complaint 
Is  made  of  this  charge  on  the  ground  tliat 
tbe  court  thereby  "injected  Into  the  case  an 
issue  upon  which  there  was  no  testimony"; 
it  not  having  been  shown  "by  plaintiff  that 
tobacco  worms  and  bugs  were  natural  to  to- 
bacco, as  rot  and  decay  of  cabbage,  apple, 
and  potato,  or  tomato."  Our  reply  to  this 
contention  Is  that  a  witness  Introduced  In  be- 
half of  the  plahitiff  testified  as  follows:  "I 
am  a  tobacconist,  and  have  been  familiar 
with  the  cigar  and  tobacco  business  for  twen- 
ty years.  There  are  two  kinds  of  worms  or 
bugs  which  get  into  tobacco.  One  is  a  littie 
gray  bug  or  worm,  and  the  other  is  brown. 
These  worms  or  bugs  are  very  often  found  in 
tobacco,  especially  in  hot  weather.  During 
Hay  or  June  tobacco  usually  goes  through  a 
what  we  call  sweating  period,  and  fermenta- 
tion sets  in,  and  the  bugs  are  then  hatched 
out.  I  don't  know  whether  the  bugs  cause 
the  fermentation,  or  the  fermentation  cause^ 
tbe  bugs.    Such  bugs  or  worms  are  likely  to. 
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appear  in  any  tobacco,  and  I  do  not  consider 
their  appearance  any  evidence  of  anything 
improper  in  the  manufacture  of  toliacco.  The 
worms  or  bugs  are  likely  to  get  into  tobacco 
at  any  stage,  and,  of  course,  it  would  be  pos- 
sible for  them  to  get  into  the  tobacco  before 
it  was  made.  •  •  •  yf^  have  trouble 
with  worms  or  bugs  almost  every  season; 
and,  as  I  understand  it,  they  are  likely  to 
come,  pairticularly  in  warm,  damp  atmo»- 
pheres."  In  another  ground  of  the  motion 
for  a  new  trial,  exception  is  taken  to  the  re- 
fusal of  the  judge  to  give  in  charge  to  the 
Jury  a  written  request  on  the  subject  of  the 
measure  of  damages  to  which  the  defendants 
would  be  entitled  if  they  established  their 
alleged  right  to  recover.  In  approving  this 
ground,  his  honor  below  certified  that  in  his 
general  charge  he  did,  as  he  thought,  clearly 
Instruct  the  Jury  fully  upon  this  subject 
This  being  so,  and  the  charge  of  the  court 
not  being  before  us,  not  having  been  sp^ifled 
as  a  material  part  of  the  record  to  be  trans- 
mitted to  this  court,  we  must  assume  that  the 
request  to  charge  was  aufflclently  covered  by 
other  instructions  given  to  the  jury  as  to  the 
.flatter  to  which  it  related.  Mickleberry  v. 
O'Neal.  98  Ga.  48,  26  S.  E.  983.  As  to  the 
general  grounds  of  the  motion,  it  need  only 
be  said  that  a  careful  perusal  of  the  brief  of 
the  evidence  satisfies  us  that  the  verdict  of 
the  jury  was  not,  as  claimed  by  the  plaintiffs 
in  error,  unauthorized  under  any  view  of  the 
testimony  adduced  at  the  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LKWIS,  J.,  absent  on  account 
of  slclLnesa. 


GANG  V.  GREEN. 

(Supreme  Court  of  Georgia.     July  23,   1902.; 

COVBNANTS  IN  DEEDS-ACTIONS  FOR  BRBACH 
— PLEADINO. 

1.  A  petition  in  an  action  to  recover  damages 
for  a  breach  of  warranty  alleged  to  be  con- 
tained in  a  deed  is  open  to  special  demurrer  if 
it  does  not  set  forth,  at  least  in  substance,  a 
sufficiency  of  the  contents  of  such  deed  to  show 
the  covenant  of  warranty  the  breach  of  which 
is  complained  of;  and  where  snch  a  demurrer 
to  snch  a  petition  is  filed,  and  the  defect  is  not 
cured  by  amendment,  it  is  not  erroneous  to 
dismiss  the  petition. 

2.  Irrespective  of  the  questions  presented  by 
the  other  grounds  of  the  demurrer  in  this  case, 
the  Judgment  excepted  to  was,  for  the  reason 
indicated  al>ove,  manifestly  correct. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Houston  coxmty; 
"W.  EL  Felton,  Jr.,  Judge. 

Action  by  F.  W.  Gano  against  B.  W. 
Green.  Judgment  dismissing  the  petition, 
and  plaintiff  brings  error.    Affirmed. 

Edwin  L.  Bryan,  for  plaintiff  in  error. 
Brown  &  Brown,  t<a  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 

f  1.  See  Covenants,  vol.  14,  Cent  Dig.  {  UL 


FLORIDA  CENT.  &  P.  R.  CO.  v.  BERRT. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

CARRIERS— DELAY  IN  TRANSPORTINQ  OOODS— 
EXCUSES. 

1.  Where  an  owner  of  goods  delivers  them 
to  a  railroad  company  to  be  shipped  to  a  des- 
ignated point,  and  a  bill  of  lading  is  issued  to 
the  owner,  in  which  he  is  named  as  both  ship- 
per and  consignee,  and  wiiicii  contains  the 
words,  "notify'*^  a  third  person,  it  is  the  duty 
of  the  railroad  company,  unless  otherwise  in- 
structed by  the  owner,  or  by  some  holder  of  the 
bill  of  lading  properly  indorsed,  to  transport  the 
goods,  within  a  reasonable  time,  to  the  point 
of  destination  mentioned  in  the  bill  of  lading. 
The  company  will  not  be  relieved  of  liability 
to  the  owner  for  loss  occasioned  by  a  failure 
to  comply  with  this  obligation  by  showing  that 
the  failure  to  deliver  the  goods  at  the  point 
of  destination  within  a  reasonable  time  was 
due  to  instructions  not  to  deliver,  given  by  the 
person  whom  it  was  directed  in  the  bill  of 
lading  to  notify  of  the  arrival  of  the  goods  at 
their  destination,  who,  at  the  time  of  such  in- 
structions, was  not  in  possession  of  the  bill 
of  lading  nor  entitled  to  its  possession.  Such 
person  could  not  acquire  any  titie  to  the  goods 
or  right  to  control  the  shipment  until  he  came 
into  possession  of  the  bill  of  lading  properly 
indorsed  by  the  consignor. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  county; 
W.  F.  Eve,  Judge. 

Action  by  J.  M.  Berry  against  the  Flor- 
ida Central  &  Peninsular  Railroad  (Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jos.  B.  &  Bryan  Cumming,  for  plaintiff  In 
error.    J.  R.  Lamar,  for  defendant  in  en<xe. 

COBB,  J.  This  was  an  action  by  Berry 
to  recover  damages  from  the  railroad  com- 
pany for  a  failure  to  deliver  within  a  rea- 
sonable time  two  car  loads  of  bran  shipped 
from  Augusta,  Ga.,  to  Tampa,  Fla.  A  bill 
of  lading  was  issued  to  Berry,  in  which  he 
was  named  as  both  shipper  and  consignee, 
but  which  contained  the  words,  "Notify  Phil- 
lips &  Fuller."  The  bill  of  lading  was  in- 
dorsed by  Berry,  and  attached  to  drafts  upon 
Phillips  &  Fuller,  which  were  sent  for  col- 
lection to  a  bank  at  Tampa.  These  drafts 
were  not  paid.  At  the  trial  the  railroad  com- 
pany offered  evidence  tending  to  show  that 
the  failure  to  deliver  the  bran  in  Tampa 
was  due  to  instructions  given  to  It  by  Phil- 
lips &  Fuller,  and  that  It  could  have  deliv- 
ered the  bran  at  Tampa  within  a  reasonable 
time  if  It  had  not  been  for  these  instructions. 
The  court  rejected  this  evidence,  and  this  is 
assigned  as  error.  It  Is  therefore  necessary 
to  determine  what  control.  If  any,  Phillips 
&  Fuller  had  over  this  shipment  before  they 
paid  the  drafts  attached  to  the  bill  of  lading. 
The  contract  contained  In  the  bill  of  lading 
was  an  agreement  on  the  part  of  the  rail- 
road company  to  carry  the  goods  to  Tampa, 
Fla.,  within  a  reasonable  time,  and  nothing 
short  of  this  was  a  compliance  with  the  con- 
tract. See  Hutch.  Carr.  (2d  Ed.)  {  328.  If 
the  carrier  had  transported  the  goods  to 
Tampa  within  a  reasonable  tlm^  It  would 
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liaye  complied  with  its  contract  Until  it 
had  done  this,  Pblllips  &  Fuller  had  no  con- 
nection at  all  with  the  transaction.  Under 
the  contract  made  with  the  railroad  company 
Berry  retained  title  to  the  goods  shipped,  and 
FhilUps  &  Fuller  could  not  acquire  title  to 
the  same  until  the  goods  were  delivered,  and 
paid  for  by  them.  See  Erwin  v.  Harris,  87 
€a.  333,  336,  13  S.  E.  513.  The  direction  In 
the  bill  of  lading  to  notify  Phillips  &  Fuller 
was,  in  effect,  an  Instruction  to  the  company 
to  advise  them  that  the  goods  had  reached 
their  destination;  and  until  the  goods  had 
reached  their  destination  no  notice  to  Phil- 
lips &  Fuller  was  required,  and  until  that 
time  they  had  no  concern  with  the  transac- 
tion. The  carrier  sbonld  have  transported 
the  goods  to  Tampa,  the  place  of  destination; 
and,  If  Phillips  &  Fuller  failed  or  refused 
within  a  reasonable  time  to  appear  with  the 
bill  of  lading  properly  indorsed  and  receive 
the  goodat  the  railroad  company  could  have 
stored  the  goods  In  Tampa,  and  held  the 
same  at  the  risk  of  Berry,  its  liability  from 
that  time  on  being  simply  that  of  a  ware- 
houseman. Railway  Co.  v.  Pound,  111  6a. 
6,  36  S.  E.  312;  Hutch.  Carr.  (2d  Ed.)  S  368 
et  seq.  Even  if  the  goods  bad  reached  Tam- 
pa within  a  reasonable  time,  Phillips  &  Ful- 
ler, under  the  stipulationB  In  the  bill  of  lad- 
ing, would  have  had  no  right  to  receive  or 
otherwise  control  the  property  shipped  until 
they  presented  the  bill  of  lading  Indorsed 
by  Berry.  Boatmen's  Sav.  Bank  v.  Western 
A  A.  B.  Co.,  81  Oa.  221,  7  a  E.  125;  Hutch. 
Oarr.  (2d  Ed.)  §  121b.  There  was  no  error  in 
rejecting  the  evidence.  The  fact  that  Berry, 
After  notice  to  him  that  the  goods  had  not 
been  transported  to  Tampa,  still  insisted  up- 
on the  payment  of  the  drafts  by  Phillips  & 
Fuller,  would  not  relieve  the  railroad  com- 
pany from  liability  to  him  for  a  failure  to 
transport  the  property  within  a  reasonable 
time.  Such  was  the  undertaking  of  the  com- 
ipany,  and  Berry  had  a  right  to  expect  that 
ithe  contract  would  be  complied  with.  Nei- 
ther would  the  railroad  company  be  relieved 
.from  liability  by  showing  that  the  goods  had 
ibeen  transported  to  a  point  near  Tampa,  but 
xiot  at  the  place  of  destination  in  Tampa, 
and  there  held  subject  to  delivery  in  Tampa 
whenever  Phillips  &  Fuller  should  so  re- 
quire. Under  the  bill  of  lading  PhiiUps  & 
Fuller  had  no  right  to  take  control  of  the 
goods  shipped  until  after  the  drafts  attach- 
ed to  the  bill  of  lading  were  paid.  The  rail- 
road company,  under  the  terms  of  the  con- 
tract, was  to  treat  Berry  as  the  owner  of 
the  goods  until  some  one  appeared  with  the 
bill  of  lading  indorsed,  demanding  delivery 
of  the  property.  Berry,  as  the  owner  of 
the  goods  and  the  consignee  in  the  bill  of 
lading,  had  a  right  to  demand  of  the  railroad 
company  that  the  goods  be  carried  to  their 
point  of  destination  within  a  reasonable  time. 
The  railroad  company  bad  no  right  to  deal 
with  Phillips  &  VulXer,  nor  was  it  under  any 
obligation  to  notify  them  of  anything,  untU 


the  goods  had  been  safely  transported  to  the 
point  of  destination  at  Tampa,  Fla.  There 
was  no  error  in  the  rulings  complained  of. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


LEE  et  ai.  v.  MALLARD. 
(Supreme  Court  of  Georgia.     July  23,  1902.) 

DEBDS— PROPERTY     CONVBTBD— BISHBRT 
RIOHTS. 

1.  The  owner  of  water  in  a  stream  or  pond 
not  navigable,  or  of  all  the  privileges  therein, 
has  the  excluaive  right  of  fishing  in  the  same, 
though  the  land  lying  under  the  water  may  be- 
long to  another.  Accordingly,  a  conveyance  of 
land  lying  upon  the  natural  bank  of  an  unnavi- 
gable  stream,  upon  which  is  located  a  mill, 
standing  ou  other  land  of  the  grantor,  and 
across  which  is  a  dam,  causing  a  pond,  a  por- 
tion of  which  covers  a  part  of  the  land  con- 
veyed, does  not  pass  to  the  grantee  any  right 
to  fish  in  such  pond  at  any  point  below  the 
then  existing  high-water  mark  thereof,  when 
by  the  terms  of  the  conveyance  an  exception 
is  made  in  the  grantor's  favor  as  to  "all  water 
privileges  up  to  high-water  mark,  and  all  oth- 
er privileges  in  going  to  his  mill."  Turner  r. 
Selectmen,  22  Atl.  951,  61  Conn.  175,  14  L.  R. 

A.  386 ;  Coke,  Litt  4,  b ;  Washb.  Eaaem.  •41& 
See,  also,  .Tackson  v.  Halstead,  5  Cow.  216. 

2.  Applying  what  is  laid  down  above  to  the 
undisputed  facts  of  the  present  case,  the  court 
did  not  err  in  directing  the  verdict  which  the 
jury  rendered. 

(Syllabus  by  the  Court) 

Eirror  from  superior  court,  Bulloch  county; 

B.  D.  Evans,  Judge. 

Action  between  Ebb  Lee  and  others  and 
Qeorge  Mallard.  From  the  Judgment  ren- 
dered, Lee  and  others  bring  error.    Affirmed. 

Moore  &  Deal,  for  plalntlfFs  In  exroe.  J. 
A.  Brannen,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


UNION  CASUALTY  &  SURETY  CO.  t. 

WINSHIP. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

RBCBIPT-ADMISSIBIUTT  IN  EVIDBNCB. 

1.  Whether  the  receipt  admitted  in  evidence 
was  or  was  not  relevant  depended  on  the  con- 
clusions to  be  drawn  from  other  testimony  in 
the  case;  and  the  court  in  allowing  this  paper 
to  go  to  the  jury,  did  so  under  proper  limita- 
tions. It  does  not,  therefore,  appear  that 
there  was  any  error  in  admitting  the  document. 
This  being  so,  the  special  ground  of  the  mo- 
tion for  a  new  trial  is  without  merit,  aud  so 
also  are  the  general  grounds;  there  being  in 
the  record  evidence  sufficient  to  support  the 
verdict. 

(Syllabus  by  the  Court.) 

EiTor  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  the  Union  Casnalty  & 
Surety  Company  and  Ike  Wlnship.  Judg- 
ment rendered,  and  the  company  brings  ator. 
Affirmed. 
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B.  J.  Dasher  and  A.  L.  Dasber,  for  plain- 
tiff In  error.  T.  C.  Cochran  and  Jesse  M. 
Moore,  for  defendant  In  error. 

PER  CURIAM.    Judgment  afDrmed. 

LEWIS,  J.,  absent  on  account  of  alcknesa 


COLLINS  T.  CARB. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

INTBRLOCUTORT   JtJDOMENT-WHBN    RES 
ADJUDICATA. 

1.  An  interlocutory  judgment  of  a  trial  judge 
npon  an  equitable  petition,  affirmed  by  this 
conrt.  is  not  res  judicata  unless  It  was  based 
lolely  upon  a  question  of  law.  If  based  upon 
law  and  evidence,  it  is  not  binding  at  the  final 
trial  unless  the  proof  is  then  substantially  the 
tame  as  at  the  interlocutory  hearing. 

2.  Where,  therefore,  a  father  had  in  his  will 

S'ren  all  of  his  property  to  A.  in  trust  for  B., 
e  son  of  the  testator,  with  certain  limita- 
tions over,  and  after  the  probate  of  the  will  B. 
filed  an  equitable  petition  against  the  trustee, 
alleging  that  B.  was  sui  juris,  and  not  within 
any  of  the  classes  for  whom  trusts  can  be  cre- 
ated in  this  state,  and  praying  that  the  trust 
be  declared  executed,  the  trustee  removed,  and 
the  title  to  the  property  decreed  to  be  in  peti- 
tioner; and  the  trustee  answered  that  the  son 
was  of  weak  mind,  and  of  intemperate,  waste- 
fnl,  and  profligate  habits  (illustrating  by  some 
of  the  acta  of  B.),  and  B.,  In  an  affidavit,  de- 
nied the  allegations  of  the  answer,  and  no  evi- 
dence was  introduced  except  the  petition,  an- 
swer, and  reply  affidavit;  and  upon  these 
facts  the  judge  decided  that  the  trust  was  exe- 
eoted,  and  removed  the  trustee,  the  judgment, 
being  based  npon  a  question  of  fact,  was  not 
flnal  between  the  parties,  although  affirmed  by 
tbis  court. 

3.  It  not  appearing  that  there  has  ever  been 
a  final  trial  before  the  jury,  the  case  is  still 
pending  in  the  court  for  trial.  If,  upon  such 
trial,  the  son  should  establish  his  contentions  to 
the  satisfaction  of  the  jury,  the  trust  will  be 
finally  set  aside  and  annulled. 

4.  The  foregoing  being  true,  there  was  no  ne- 
eeasity  for  a  motion  to  set  aside  the  inter- 
locDtory  judgment,  and  the  conrt  did  not  err 
in  refusing  to  set  it  aside,  although  the  rea- 
son given  may  have  been  erroneous. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Hancock  county; 
H.  M.  Holden,  Judge. 

Equitable  petition  by  J.  H.  Carr  against  J. 
J.  CoUlns,  trustee.  An  Interlocutory  judgment 
was  rendered'  In  favor  of  petitioner,  and  de- 
fendant moved  to  set  the  same  aside.  Judg- 
ment overruling  the  motion,  and  defendant 
MngB  error.    Affirmed. 

Hunt  &  Merritt  and  Jas.  A.  Harley,  for 
plaintiff  in  error.  R.  H.  Lewis  and  W.  H. 
Bnrwell,  for  defendant  In  error. 


SIMMONS,  G.  J.  Dying  testate,  Joslah 
Carr,  by  bis  wni,  gave  all  of  his  property  to 
Collbis,  In  trust  for  his  son,  J.  H.  Carr,  for 
life,  with  certain  remainders  over.  In  1809 
the  son  filed  an  equitable  petition  In  the  su- 
perior court,  alleging  tbat  be  was  sui  juris. 


and  not  of  Intemperate,  wasteful,  or  profligate 
habits,  and  prayhig  that  the  trust  be  declared 
executed  as  to  the  life  estate,  that  the  appoint- 
ment of  the  trustee  be  annulled,  and  that  a 
receiver  be  appointed  to  take  charge  of  the 
assets  until  the  final  order  of  the  court  A 
rule  nisi  was  issued,  calling  upon  the  trus- 
tee to  show  cause,  at  chambers  and  in  va- 
cation, why  the  relief  prayed  should  not  be 
granted.  Collins  answered,  alleging  that  the 
son  was  of  weak  mind,  and  of  Intemperate, 
wasteful,  and  profligate  habits,  and  reciting 
certain  acts  of  the  son  which  he  claimed  show- 
ed that  this  was  true.  The  son  also  filed  an 
aflSdavit,  denying  the  charges  made  in  tbe  an- 
swer. Upon  tbe  interlocutory  hearing  at  cham- 
bers the  case  was  submitted  to  the  judge  oa 
the  petition  and  answer  and  the  aflldaTlt  of 
the  son.  The  judge  held  that  the  trust  was  ex- 
ecuted, and  removed  tbe  trustee.  CoUin» 
sued  out  a  bUI  of  exceptions  to  this  court, 
where,  at  the  March  term,  1900,  the  assign- 
ment of  error  being  Insufllclent,  tbe  writ  of 
error  was  dismissed,  and  the  judgment  below 
affirmed.  CoUlns  then  filed  a  motion  in  the 
court  below  to  set  aside  tbe  interlocutory 
Judgment  rendered  at  chambers  on  tbe  ground 
that  the  Judge  had  no  authority  to  make  a 
final  decree  at  chambei^  The  judge  below 
overruled  this  motion,  and  held  that,  inasmuch 
as  the  Judgment  had  boen  affirmed  by  tbe 
Judgment  of  this  court,  the  question  had  be- 
come res  judicata.    To  this  CoUlns  excepted. 

1,  2.  An  Interlocutory  judgment  or  order, 
rendered  by  a  judge  at  chambers,  and  affirmed 
by  this  court.  Is  only  binding  and  controlling 
on  the  final  hearing  when  based  solely  upon  m 
question  of  law.  Ingram  v.  Trustees,  102  Oa. 
226,  29  S.  E.  273.  In  the  case  Just  cited  tbe 
reasons  why  such  a  Judgment  is  controlling 
are  set  out  and  elaborated.  If  the  judgment 
Is  not  based  upon  pure  questions  of  law,  but 
upon  questions  of  evidence  or  of  law  and  evi- 
dence. It  is  not  binding  or  controlling  upon  the 
final  hearing,  unless  the  proof  be  the  same  a» 
at  the  interlocutory  bearing.  Whenever  ft 
Judgment  depends  upon  the  discretion  of  the- 
court  In  deciding  questions  of  law  and  fact, 
it  is  not  binding.  See  City  of  Atlanta  t> 
First  M.  E.  Church,  83  Oa.  448,  10  S.  E.  23L. 
In  tbe  present  case,  the  Judgment  holdinjp 
that  tbe  trust  was  executed,  and  removing  the 
trustee,  was  based  upon  the  aUegatlons  of  the 
petition  and  answer  and  the  supplementary 
affidavit  of  tbe  petitioner.  In  order  to  arrive 
at  tbe  decision  made,  the  Judge  must  have 
held  that,  under  the  evidence  before  bim,  Carr 
had  sufficient  capacity  to  manage  the  prop- 
erty, and  was  not  of  such  Intemperate,  waste- 
ful, or  profiigate  habits  as  to  authorize  the 
appointment  of  a  trustee  for  him.  This  Judg^ 
ment  was,  therefore,  not  binding  upon  tbe 
court  or  the  parties  at  the  final  hearing,  al- 
though affirmed  by  tliis  court,  unless  tbe  Jury 
should,  from  the  evidence  before  them,  reach 
tbe  same  conclusion  as  had  been  reached  by 
the  judge  at  the  interlocutory  hearing. 
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3.  So  far  as  appears  from  the  record,  the 
case  made  by  the  original  petition  of  Carr  and 
the  answer  of  the  trustee  Is  still  pending  in 
the  superior  court  of  Hancock  county.  It 
should  be  tried  and  disposed  of.  If^  upon  the 
trial,  the  plaintiff  can  show  to  the  satlsfttc- 
tlon  of  the  court  and  Jury  that  his  father 
was  mistaken  as  to  his  mental  capacity  and 
habits  at  the  time  the  will  was  made,  or  that 
at  the  time  of  the  trial  he  is  not  within  any 
of  the  classes  for  whom  trusts  can  be  created 
in  Georgia,  then  the  court  and  jury  would  be 
authorized  to  declare  the  trust  executed  as 
to  the  life  estate.  Slnnott  v.  Moore,  113  Oa. 
908,  30  S.  E.  416. 

4.  The  foregoing  propositions  being  true, 
there  was  no  necessity  for  a  motion  to  set 
aside  the  Interlocutory  Judgment,  and  there 
was  no  error  In  the  ruling  of  the  Judge,  al- 
though he  may  have  based  his  ruling  upon  an 
Incorrect  theory  of  the  law. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


STANLEY  T.  STANLEY. 
(Supreme  Court  of  Georgia.     July  22,  1902.) 

DiyORCE— OR0UND8— ILLBOAL   INTBRC0UR8B 

PRIOR  TO  MARRIAOB-CONDONA- 

TION— AUMONT. 

1.  An  act  of  illicit  sexual  intercourse  commit- 
ted by  a  party  to  a  marriage  contract  prior  to 
the  marriage  is  not  a  ground  of  divorce  in  this 
state. 

2.  Even  if  false  representations  by  a  wife  aa 
to  her  chastity  before  marriage  would  consti- 
tute sach  a  fraud  aa  to  authorize  a  divorce  in 
this  state,  it  was  not  error,  in  the  trial  of  an 
application  for  alimony,  to  exclude  evidence  of 
such  representations,  when  it  did  not  appear 
that  the  husband,  immediately  npon  being  sat- 
isfied that  the  representations  were  false,  sepa- 
rated from  the  wife,  and  declined  to  further 
live  in  the  marriage  state  with  her.  Continu- 
ing to  live  with  the  wife  after  full  knowledge 
that  the  representations  above  referred  to  were 
false  would  preclude  the  husband  from  urging 
it  as  a  ground  for  divorce.  See,  in  this  con- 
nection, 1  NelB.  Div.  &  Sep.  {  880;  2  Nels. 
Div.  &  Sep.  S  604. 

3.  There  was  no  abuse  of  discretion,  under 
the  facts  of  the  present  case,  in  granting  ali- 
mony to  the  wife. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Fulton  county; 
3.  H.  Lumpkin,  Judge. 

Action  for  divorce  between  Byrd  Stanley 
«nd  Lulu  Stanley.  Order  allowing  alimony 
to  the  wife,  and  the  husband  brings  error. 
Affirmed. 

Jae.  K.  Hines,  for  plaintiff  in  error.  S.  J. 
•Ball,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


!LEWIS,  J.,  absent  on  account  of  sickness. 


1 1.  Se«  DiKOrce,  vol.  17,  Cent  Dig.  (i  29,  SO.  SS. 


GRAHAM  et  aL   v.   RICHERSON. 

(Supreme  Court  of  Georgia.     July  22,   1902.) 

BANKRUPTCY— DISCHARGE— BFFECT— DEBTS 

RBLBASBD— DEBTS  FOR  PURCHASE 

PRICE  OF  PERSONALTY. 

1.  There  being  in  this  state  no  vendor's  lien 
for  the  price  of  property  sold,  a  discharge  in 
bankruptcy  is  a  good  defense  to  an  action  up- 
on an  ordinary  unsecured  debt,  contracted  for 
the  purchase  of  personalty,  when  the  name  of 
the  holder  of  such  debt  was  included  in  the 
schedule  of  the  bankrupt's  creditors,  and  such 
holder  had  due  notice  of  the  proceeding  in 
bankruptcy.  This  is  so,  though  he  may,  dur- 
ing the  pendency  of  such  proceeding,  and  be- 
fore the  discharge  was  granted,  have  sned  out 
an  attachment  for  the  purchase  money,  and 
caused  the  same  to  be  levied  upon  the  property 
he  had  sold  the  bankrupt 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty;   E.  L.  Brinson,  Judge. 

Attachment  suit  by  Graham  &  (3o.  against 
John  T.  Richerson.  Judgment  for  plaintiffs 
In  Justice's  court,  and  defendant  took  the 
case  by  certiorari  to  the  superior  court,  where 
the  Justice's  Judgment  was  reversed.  Plain- 
tiffs  bring  error.    Judgment  affirmed. 

F.  W.  Capers,  for  plaintiffs  in  error. 
Henry  0.  Roney,  for  defendant  In  error. 

FISH,  J.  John  T.  Richerson  was  Indebt- 
ed to  Graham  &  Cio.  npon  an  unsecured  ac- 
count for  the  purchase  money  of  certain 
goods  sold  to  him  by  them.  He  ffied  a  peti- 
tion In  bankruptcy,  the  debt  was  duly  sched- 
uled, and  Graham  &  Co.  property  notified. 
They  made  no  appearance  in  the  bankruptcy 
court.  The  goods  were  set  apart  to  the  bank- 
rupt by  the  trustee  as  an  exemption.  Subse- 
quently, and  pending  the  proceedings  in  bank- 
ruptcy, Graham  &  Co.  sued  out  an  attach- 
ment for  the  purchase  money  of  the  goods, 
and  the  same  were  levied  on.  Pending  the 
attachment  suit,  Richerson  was  discharged  In 
bankruptcy,  and  he  pleaded  his  discharge  in 
bar  of  a  recovery  on  the  attachment  The 
facts  having  been  agreed  upon  by  the  parties 
on  the  trial  of  the  attachment  In  a  Justice's 
court,  the  magistrate  rendered  Judgment 
against  Richerson,  who  took  the  case  by  cer- 
tiorari to  the  superior  court,  where  the  Judg- 
ment of  the  magistrate  was  reversed;  the 
Judge  holding  that  the  discharge  in  bankrupt- 
cy was  a  complete  defense  to  the  action.  To 
this  ruling  Graham  &  Co.  excepted. 

The  Judge  of  the  superior  court  correctly 
decided  the  case.  A  discharge  in  banlcruptcy 
releases  a  bankrupt  from  all  his  provable 
debts,  except  those  expressly  excepted  by  the 
bankrupt  act,  and  a  debt  for  purchase  mon- 
ey Is  not  among  those  excepted.  It  Is  true 
that,  under  the  constitution  of  this  state,  an 
exemption  is  subject  to  levy  and  sale  for  the 
purchase  money  thereof,  but  our  law  gives  a 
vendor  no  lien  for  purchase  money;  and  be- 
fore' exempted  property  can  be  sold  for  Its 

VI.  See  Bankruptcy,  vol.  t,  Cent.  Dig.  {{  771,  SOS. 


Digitized  by  VjOOQIC 


Ga.) 


SOUTHERN  BY.  CO.  v.  EDWABDa 


375 


purchase  money,  Judgment  must  be  obtained 
against  tbe  debtor,  and  execution  be  levied 
on  the  property.  It  the  debtor  be  discharged 
in  banlcruptcy,  he  is  thereby  absolutely  re- 
leased from  the  purchase-money  debt,  and  the 
creditor  holding  the  same  cannot  obtain  Judg- 
ment thereon  In  order  to  hare  the  property 
Bold.  If  there  be  no  judgment  and  execution, 
the  question  -whether  or  not  the  exemption  Is 
subject  for  the  purchase  money  cannot  arise. 
HoBkins  V.  Wall,  77  N.  C.  249. 

Judgment  afltaned.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
connt  of  sickness. 


MAYOK,  ETC.,  OF  CITY  OP  WAYCROSS 

et   al.   v.   WALKER   et  al. 

(Supreme   Court  of   Georgia.     Aug.   8,   1902.) 

UimiCIPAL  C0RP0RATI0N8-IMP0UNDIN0 
COWS. 

1.  Section  SO  of  the  charter  of  the  city  of 
WaycToss  (Acts  1889,  p.  909)  was  inteuded 
to  be  and  is  exhaustive  of  the  power  of  tbe 
mnnicipal  aathorities  with  respect  to  Imponnd- 
inf  domestic  animals  running  at  large,  and,  as 
this  section  does  not  include  cows,  the  right 
to  impound  such  animals  does  not  exist;  and 
this  is  so  notwithstanding  the  broad  powers 
contained  in  the  general  welfare  clause  em- 
braced in  that  charter. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Ware  county; 
Jos.  W.  Bennet,  Judge. 

Action  between  the  mayor  and  council  of 
tbe  city  of  Waycross  and  others  and  J.  L. 
Walker  and  others.  Judgment  rendered,  and 
tbe  mayor  and  council  bring  error.    Affirmed. 

Leon  A.  Wilson,  for  plaintiffs  In  error.  J. 
O.  Reynolds,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SOUTHERN  RY.  CO.  ▼.  EDWARDS. 

(Supreme  Court  of  Georgia.    July  23,  1902.) 

KBUOVAI.  OF  OAUSBS— DIVERSITY  OF  CITI- 
ZENSHIP. 

1.  Although  there  may,  in  a  suit  against  two 
or  more  defendants,  one  of  whom  is  a  nonresi- 
dent, be  charges  of  concurrent  negligence 
against  all,  yet  if  there  be  also  a  distinct 
charge  of  negligence  against  the  nonresident 
alone,  suflicient  in  and  of  itself  to  ^Ive  rise  to 
a  cause  of  action,  the  case  is  one  mvolving  a 
separable  controversy  between  citizens  of  dif- 
ferent states,  and  therefore  removable  to  the 
proper  United  States  court. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  Flnkney  Edwards  against  the 
Southern  Railway  Company  and  another. 
Judgment  for  plaintiff,  and  the  railway  com- 
pany brings  error.    Reversed. 

Dessau,  Han-is  &  Harris,  for  plaintiff  In 
error.  Robt  L.  Bemer,  for  defendant  In 
error. 


LUMPKIN,  P.  J.  An  action  was  brought 
by  Edwards,  an  employ^  of  the  Southern 
Railway  Company,  against  it  and  Russell, 
one  of  Its  engineers,  for  personal  Injuries 
which  Edwards  suffered  In  consequence  of 
having  been  struck  by  a  lump  of  coal  which 
fell  from  the  tender  of  a  passing  locomotive 
of  which  Russell  was  in  charge.  The  com- 
pany, which  Is  a  nonresident  of  this  state,  is 
here  upon  a  bill  of  exceptions  assigning  error 
upon  the  refusal  of  the  trial  coiut  to  grant  an 
order  removing  tbe  case  to  tbe  federal  court 
Tbe  plaintiff  in  his  petition  alleges  that  both 
the  company  and  Russell  were  guilty  of  a 
number  of  specified  acts  of  negligence,  one 
of  which  was  overloading  the  tender  with 
coal.  It  Is  In  one  paragraph  of  the  petition 
also  alleged  that  the  company  was  negligent 
"in  not  providing  said  engine  with  an  engi- 
neer who  was  careful  and  prudent,  and  who 
would  not  have  permitted  said  tender  to  be 
thus  overloaded."  In  Railway  Co.  v.  Dlzon, 
179  U.  S.  181,  21  Sup.  Ct  67,  45  L.  Ed.  121, 
It  was  held'  that,  "when  concurrent  negli- 
gence Is  charged,  the  controversy  is  not  sep- 
arable." The  decision  In  this  case  therefore 
seems  to  be  authority  for  the  proposition  that. 
In  so  far  as  related  to  tbe  joint  acts  of  neg- 
ligence, the  case  made  by  the  plaintiff's  peti- 
tion would  not  be  one  which  could  properly 
be  removed  to  tbe  United  States  court  Be 
this  as  it  may,  however,  we  are  quite  confi- 
dent that,  because  of  that  paragraph  of  tbe 
petition  specially  mentioned  above,  the  case 
was  removable.  That  paragraph  certainly 
did  not  charge  an  act  of  "concurrent  negli- 
gence," for  it  cannot  be  true  that  the  com- 
pany's negligence  in  providing  a  careless  and 
Incompetent  engineer  was  an  act  In  which 
the  latter  participated.  Indeed,  the  plaintiff 
does  not  undertake  to  allege  that  this  was  so, 
but  makes  his  charge  of  negligence  with  re- 
spect to  employing  an  Incompetent  engineer 
against  the  company  alone.  As  to  this  par- 
ticular matter,  therefore,  there  was  a  "sep- 
arable controversy"  between  the  plaintiff  and 
the  company.  The  alleged  negligent  act  of 
employing  such  an  engineer,  with  resulting 
damage  to  the  plaintiff,  would,  in  and  of  it- 
self, have  given  rise  to  a  distinct  cause  of 
action,  involving  a  controversy  wholly  be- 
tween citizens  of  different  states,  and  a  suit 
of  this  kind  would  certainly  have  been  re- 
movable. It  makes  no  difference  that  In  the 
present  case  such  a  controversy  exists  in  con- 
nection with  others  that  may  not  be  sep- 
arable. The  fact  that  there  Is  in  the  suit 
"a  controversy  which  la  wholly  between  citi- 
zens of  different  states,  and  which  can  be  ful- 
ly determined  as  between  them,"  brings  the 
case  within  the  removal  act  of  1S87.  Black, 
Dill.  Rem.  (Causes,  f  139.  See,  also,  section 
143,  and  cases  cited.  That  there  Is  a  sep- 
arable controversy  must  appear  from  the 
plaintiff's  pleadings.  Id.  {  141.  When  re- 
moval Is  proper,  the  effect  is  to  carry  the 
entire  case  into  the  federal  court    Id.  |  142. 
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The  court  erred  In  not  granting  the  wder  of 
removal. 

Judgment  reversed.  AU  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


MATNABD  et  al.  v.  NEWTON. 
NEWTON  V.  MAYNARD  et  aL 

(Snpreme  Court  of  Georgia.    Aug.  8,  1902.) 

JUDOMBNT— RBS    ADJUDICATA— NEW    TRIALS- 
GROUNDS. 

1.  There  was  evideuce  which  supported  the 
allegations  in  the  petition,  and  the  verdict 
which  wax  rendered.  While  such  evidence  was 
conflicting  on  some  material  points,  it  cannot 
be  said  that  the  verdict  was  contrary  either  to 
law  or  the  evidence. 

2.  The  question  whether  title  to  the  cotton 
which  was  the  subject-matter  of  the  action  In 
this  case  passed  to  the  testator  of  the  defend- 
ant In  error,  by  delivery  of  the  warehouse  re- 
ceipts to  him.  was  adjudicated  by  this  court  in 
the  case  of  Zellner  v.  Mobiey,  11  8.  E.  402,  S4 
6a.  746,  20  Am.  St.  Rep.  390.  Hence  the 
court  did  not  err  In  refusing  to  charge  the  jury 
that  the  title  to  the  cotton  would  not  pass  to 
the  pledgee  on  the  transfer  of  a  warehouse  re- 
ceipt representing  such  cotton  at  a  named  date. 

8.  Refusal  to  admit  evidence  of  a  witness  as 
to  a  point  in  issue  is  not  cause  for  a  new  trial, 
when  it  appears  that  the  same  witness  was  al- 
lowed to  testify  to  practically  the  same  facts 
In  other  language. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  J.  W.  Newton,  executor,  against 
W.  T.  Maynard  and  others.  Judgment  for 
plaintiff,  and  both  parties  bring  error.  Af- 
firmed. 

B.  J.  WllllDgham,  for  plaintiff.  Bemer  & 
Reagan,  for  defendants. 

LITTLE,  J.  This  case  has  heretofore 
been  before  this  court,  and  Is  reported  In  84 
Ga.  746,  11  S.  B.  402,  20  Am.  St.  Rep.  390. 
It  Is  there  entitled  Zellner  v.  Mobiey.  Zell- 
ner having  died  peuding  the  case.  It  proceed- 
ed, under  proper  order,  In  the  name  of  New- 
ton, the  surviving  executor  of  Bead.  To  the 
report  of  the  facts  disclosed  by  the  record 
when  the  case  was  formerly  considered,  it 
Is  only  necessary  to  add  to  the  statement 
then  made  by  our  pfesent  Chief  Justice  such 
additional  facts  as  appear  In  the  record  now 
before  us.  These  are  substantially  that 
Maynard  and  Mobiey  were  engaged  In  busi- 
ness; that  Maynard  furnished  the  money, 
while  Mobiey  collected  the  debts  of  the  part- 
nership, and  was  to  have  an  Interest  In  the 
profits;  that  Mobiey  had  an  Interest  in  the 
business,  and  Watson  owed  the  firm  a  debt 
contracted  with  Maynard,  and  Mobiey  had 
an  Interest  In  that  debt;  that  when  Watson 
carried  the  two  bales  of  cotton  to  the  ware- 
house be  delivered  them  to  Mobiey  with  In- 
structions to  credit  them  on  the  debt  which 
be  had  contracted  with  Maynard;  that  the 
cotton  was  at  that  time  received  by  Mobiey 
under  those  Instructions,   and  was  valued. 


but  by  agreement  the  cotton  was  held  so  as 
to  give  Watson  the  benefit  of  the  rise.  If 
there  was  any;  that  the  receipt  for  the  cot- 
ton was  not  given  when  the  two  bales  were 
delivered,  but  later  in  the  evening,  at  Wat- 
son's request;  that  when  the  cotton  was  re- 
ceived It  was  placed  with  the  other  bales  be- 
longing to  Maynard  in  tb6  warehouse,  and 
was  insured.  In  the  brief  of  evidence  In  the 
present  record,  Mobiey  testifies  that  the  re- 
ceipt had  not  been  transferred  to  Head  when 
be  first  saw  It  in  the  hands  of  Brooks,  the 
agent  of  Head.  Watson  denied  telling  Mob- 
ley  when  he  delivered  the  cotton  to  place  It 
on  Maynard's  debt  He  said  that  he  carried 
the  receipt  home,  and  borrowed  |90  on  it, 
and  gave  his  note  for  that  sum  a  few  days 
afterwards.  There  was  additional  testimony 
on  which  the  witnesses  were  in  confiict,  but 
which,  under  the  view  we  take  of  the  case. 
It  to  not  necessary  now  to  recite.  The  trial 
resulted  In  a  verdict  for  the  plaintiff  for  $M.- 
77  principal  and  fl31.59  interest  The  de- 
fendants made  a  motion  for  a  new  trial, 
which  being  overruled,  they  excepted. 

Before  considering  any  of  the  grounds  of 
the  motion  for  a  new  trial.  It  is  proper  for  us 
to  refer  to  the  decision  made  in  the  case  as 
reported  In  84  Oa.,  11  S.  E.,  and  20  Am.  St 
Rep.,  supra;  as,  after  a  careful  examination 
of  the  briefs  of  counsel  and  of  the  rulings 
and  opinion  in  that  case,  we  have  arrived  at 
the  conclusion  that  many  of  the  questions 
made  in  the  present  record  wwe  decided 
and  settled  there,  and,  whether  right  or 
wrong,  are,  as  between  the  parties  to  this 
case,  res  adjudlcata.  The  salient  points  and 
main  facts  on  which  the  contentions  between 
the  parties  arose  on  the  first  trial  are  present 
in  the  record  now  before  us,  and  none  of  the 
additional  evidence,  as  we  construe  It,  has 
any  effect  in  changing  or  modifying  the 
former  decision  of  this  court  It  appears, 
that  when  the  case  was  first  tried  the  court 
granted  a  nonsuit  apparently  because  the 
note  which  Watson  gave  to  Head  was  in- 
fected with  usury.  This  court  arrived  at  the 
conclusion  that  the  trial  Judgre  erred  in 
granting  the  nonsuit  and  necessarily  consid- 
ered not  only  tlie  evidence,  but  the  rules  of 
law  applicable  to  the  evidence.  Certain  rul- 
ings were  then  made  directly  on  the  merits 
and  law  of  the  case.  Our  present  Chief  Jus- 
tice, in  elaborating  the  headnote,  which  was 
general  in  Its  terms,  said:  "When  Watson 
assigned  this  receipt  to  Head,  the  assign- 
ment vested  the  title  in  Head,  and  when 
Watson  delivered  the  receipt  to  Head  he 
thereby  delivered  possession  of  the  cotton  to 
Head."  And  further,  as  to  the  plea  of  us- 
ury, it  was  ruled  that  Watson  and  his  privies 
alone  could  make  the  question  that  the  title 
was  void  on  account  of  usury.  We  are 
bound,  then,  when  we  proceed  to  the  con- 
sideration of  the  present  case,  to  take  as  res 
adjudicate  the  facts:  First  that  the  assign- 
ment of  the  receipt  by  Watson  to  Head  vest- 
ed the  title  of  the  cotton  In  the  latter;   sec- 
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ond,  that  though,  under  the  evidence,  the 
title  to  Head  was  void  as  against  Watson,  it 
was  not  80  as  to  MaTnard  and  Mobley,  and 
that  they  would  not  be  heard  to  allege  that 
Head's  title  was  void  unless  they,  or  one  of 
them,  should  show  that  they  or  he  bad  an 
Interest  In  the  cotton,  deriyed  from  Watson; 
that,  on  so  showing,  they  or  he  could  legally 
present  the  question  as  to  Head's  title  being 
▼old  for  usury.  In  order  to  protect  bis  or 
their  Interest  With  these  propositions 
standing  as  adjudicated  in  the  first  case,  we 
come  now  to  consider  the  grounds  of  the  mo- 
tion in  the  present  record. 

1.  Among  these  are  that  the  verdict  In 
favor  of  the  plaintiff  was  contrary  to  law, 
contrary  to  the  evidence,  and  against  the 
weight  of  the  evidence.  We  cannot  reverse 
the  Judgment  below  for  the  refusal  of  the 
court  to  grant  a  new  trial  on  any  of  these 
grounds.  The  evidence  was  conflicting. 
The  Jury  had  the  right  to  believe  the  wit- 
nesses to  whom  they  gave  the  highest  cred- 
it. There  was  evidence  from  some  of  these 
to  sustain  the  allegations  of  the  petition; 
bence,  to  authorize  the  verdict  which  was 
rendered;  and,  as  the  verdict  has  received 
the  approval  of  the  trial  judge,  we  cannot 
set  It  aside  as  being  contrary  either  to  the 
law  or  tbe  evidence. 

2.  It  Is  complained  that  the  court  refused 
to  give  In  charge  a  written  request  made  by 
defendants'  counsel  to  the  effect  that  In  the 
years  1881  and  1882  the  holder  of  a  certain 
warehouse  receipt  could  not  pass  the  title  to 
tbe  cotton  covered  by  the  same,  In  order  to 
secure  the  loan  of  money;  that  under  the 
law  at  that  time  it  could  not  be  used  as  col- 
lateral security,  etc.  It  Is  set  out  in  the  mo- 
tion that  tbe  court  refused  to  give  tbis  charge 
for  the  reason  that  the  supreme  court  had  de- 
cided in  tbis  identical  case  that  the  title  to 
tbe  cotton  passed  to  Head  on  the  transfer  of 
this  cotton  receipt;  and  it  Is  alleged  tiiat  the 
court  committed  error  In  refusing  to  give  this 
charge,  because  the  point  was  not  raised  in 
the  supreme  court,  and  could  not  have  been 
settled  by  that  court;  that  the  receipt  was 
transferred  in  1881  or  1882,  and  at  that  time 
it  was  not  assignable  as  collateral  security, 
and  was  not  so  assignable  before  the  act  of 
October,  1887.  The  able  counsel  for  the 
plaintiffs  in  error  has  submitted  many  au- 
thorities to  sustain  his  contention  that  prior 
to  tbe  act  of  1887  a  transfer  of  warehouse 
receipts  as  collateral  security  did  not  have 
the  effect  to  pledge  the  cotton  represented. 
While  from  an  examination  which  we  have 
given  to  this  question  we  are  Inclined  to  dif- 
fer with  counsel.  It  Is  not  necessary,  under 
tbe  view  which  we  take  of  the  prior  decision, 
to  rule  on  this  point,  for  we  agree  with  our 
Brother  of  the  trial  bench  that  this  court  had 
In  this  Identical  case  ruled  and  decided  that 
tbe  title  to  the  cotton  passed  to  Head  on  tbe 
transfer  of  tbe  receipt;  and  we  differ  with 
counsel  for  the  defendants  in  tbe  court  be- 
low Id  tbe  view  which  he  takes  that  the  point 


was  not  raised  In  the  supreme  court,  and 
hence  could  not  have  been  settled  by  thi» 
court  In  that  case.  Let  It  be  remembered 
that  tbe  point  made  In  the  bill  of  exceptions 
then  was  that  the  court  erred  in  granting  a 
nonsuit.  If  the  evidence  for  the  plaintiff  did 
not  support  tbe  case  he  made,  it  was  proper 
to  have  granted  the  nonsuit  On  the  con- 
trary. If  tbe  evidence  did  support  the  case 
made  by  the  plaintiff,  tbe  grant  of  the  non- 
suit was  error.  In  passing  on  this  question 
this  court  necessarily  had  not  only  to  Judge 
of  the  evidence  which  the  plaintiff  Introdu- 
ced, but  also  of  the  legal  conclusions  which 
that  evidence  brought  about  Therefore^ 
when  It  appeared  by  the  evidence  that  Wat- 
son had  borrowed  from  Head  a  sum  of  mon- 
ey, and  transferred  to  the  latter  the  ware- 
house receipt,  it  was  a  coacluslon  of  law.  In 
the  opinion  of  this  court,  that  such  transfer 
vested  the  title  of  the  cotton  in  Head;  and 
when  this  result  was  sought  to  be  defeated 
by  evidence  that  tbe  note  which  was  secured 
by  tbe  cotton  was  infected  with  usury,  un- 
der the  plea  of  usury  filed  by  Mobley,  the 
court  further  ruled  that  while,  under  the  evi- 
dence, the  note  was  infected  with  usury,  a» 
betwe«i  Mobley  and  Head  that  fact  did  not 
void  the  title  to  the  cotton  as  to  Head,  be- 
cause Mobley  could  not  raise  that  issue,  the 
plea  of  usury  being  a  personal  one  to  Wat- 
son; and  tbe  only  point  which  was  left  open 
In  that  decision  was  that  if.  In  another  trial, 
Mobley  showed  himself  to  be  privy  in  title  to 
Watson,  In  order  to  protect  that  title,  or  the 
Interest  which  It  carried,  he  might  then  make 
the  question  whether  as  to  him  the  title  of 
Head  was  void.  So,  therefore,  in  ruling  that 
the  grant  of  a  nonsuit  was  error,  the  court 
decided  from  the  evidence  that  certain  legal 
consequences  ensued;  and  these  legal  conse- 
quences were  that  Head  took  the  title  by 
transfer  of  the  warehouse  receipt,  and  that 
Mobley  could  not  attack  that  title  as  being 
void  for  usury,  for  want  of  privity  of  title 
with  Watson,  the  borrower  of  the  money. 
We  must  therefore  rule  that  the  question 
whether  Head  took  title  by  tbe  transfer  of 
the  receipt  is  an  adjudicated  one.  Therefore 
tbe  trial  Judge  did  not  err  In  refusing  to 
charge  as  requested  in  the  third  ground  of 
the  motion.  For  the  same  reason  It  Is  Also 
ruled  that  the  court  did  not  err  In  charging 
the  jury  that  tbe  title  to  the  cotton  passed 
by  the  transfer  of  the  receipt  which  charge 
Is  complained  of  In  the  fourth  groimd  of  the 
motion  for  a  new  trial. 

3.  It  Is  further  complained  that  the  court 
erred  In  rejecting  evidence  of  the  witness 
Mobley  to  the  effect  that  he  did  not  give 
Watson  a  receipt  when  he  threw  the  cotton 
off  in  the  morning,  as  he  bad  turned  it  over 
on  Maynard's  debt;  that  Watson  did  not  de- 
mand it.  but  late  In  the  evening  came  back 
and  said  that  he  might  die  before  he  and 
Maynard  had  a  settlement,  and,  to  protect 
him  In  the  event  of  his  death,  he  wanted  a 
receipt  and  It  was  given  under  these  clrcum- 
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stances.  This  evidence,  in  onr  opinion,  was 
-clearly  admissible.  It  explained  tbe  issue  of 
the  receipt  as  the  warehouseman  understood 
the  circumstances,  and  bad  a  direct  bearing 
upon  the  issues  in  the  case.  The  refusal  to 
admit  the  evidence  would  have  been  material 
error,  had  it  not  been  for  the  fact  that  the 
same  witness  during  his  examination  was  al- 
lowed to  testify  to  substantially  the  same 
facts.  The  brief  of  evidence  records  a  por- 
tion of  Mobley's  evidence  In  these  words:  "I 
recognize  this  receipt  for  the  two  bags  of  cot- 
ton sued  on.  I  gave  it.  Mr.  Watson  brought 
the  two  bags  of  cotton  to  tbe  warehouse  In 
the  morning,  and  threw  them  oft,  and  said: 
'Here  are  the  two  bags  of  cotton  which  I 
promised  you.  Put  them  on  the  debt  I  owe 
Mr.  Maynard."  •  •  •  I  did  not  give  the 
receipt  He  came  back  late  that  evening, 
and  I  gave  it  to  bim."  This  evidence  Is 
practically  tbe  same  as  that  which  the  plain- 
tiff In  error  claimed  that  the  court  erred  in 
refusing  to  admit,  except  the  reasons  given 
by  Watson  why  he  wanted  a  receipt;  and 
these  reasons,  because  the  facts  testified  to 
did  go  to  tbe  Jury,  are  not,  in  our  Judgment, 
so  material  as  to  require  a  reversal  of  the 
Jndgment  because  the  evidence  In  the  brief 
does  not  appear  in  the  identical  language  set 
out  In  the  ground  of  the  motion.  As  we  see 
It,  substantially  the  same  evidence  as  to  the 
facts  was  before  the  Jury.  Therefore,  while 
the  evidence  In  the  exact  words  of  the  wit- 
ness, as  set  out  in  the  motion,  was  admissi- 
ble, the  refusal  of  the  trial  judge  to  admit 
it  is  not  such  an  error  as  requires  the  verdict 
to  be  set  aside,  when  It  appears  that  the 
Judge  did  admit  practically  the  same  evi- 
dence which  was  before  the  jury  when  they 
rendered  their  verdict 

We  have  thus  dealt  with  all  the  grounds 
of  the  motion  for  a  new  trial,  and  passed  on 
the  errors  alleged  to  have  been  committed 
therein,  in  the  light  of  the  objections  as  they 
appear  In  the  motion.  Other  points  have 
been  made  by  connsel  for  plaintiff  in  error  In 
his  brief.  Some  of  these  are  Involved  in 
what  has  been  said.  Others  are  not,  for  the 
reason  that  such  do  not  properly  arise  under 
the  assignments  of  error  which  appear  in 
the  motion  for  a  new  trial;  and,  as  we  view 
the  record  and  the  previous  adjudication  of 
the  issues  between  the  parties  in  this  case, 
the  judgment  must  be  affirmed.  All  the  jus- 
tices concurring,  except  LEWIS,  J.,  absent 
on  acconnt  of  slcl^ness. 


OKLAHOMA  VINEGAR  CO.   T.  CARTER 

et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

BALES  —  RESCISSIOK  —  EFFECT  OF  COUNTER- 
MAND OF  ORDER— NECESSITY  OP  SELLER'S 
ASSENT— BREACH  OP  CONTRACT— NATURE 
OP  REMEDY. 

1.  When  two  parties  have  entered  into  a 
written  contract  for  the  purchase  and  sale  of 
goods,  neither  a  countermand  of  the  order  for 
"Uie  shipment  of  the  goods,  nor  a  notice  by  the 


purchaser  to  the  seller  that  he  will  not  accept 
and  receive  them,  is  eSectual  to  cause  a  re- 
scission of  the  contract.  Such  a  result  can- 
not be  accomplished  without  the  assent  of  the 
seller. 

2.  The  notice  Indicated  above,  under  the  com- 
mon law,  operates  as  a  breach  of  the  contract 
by  the  vendee,  and  in  such  a  case  the  remedy 
of  the  vendor  is  in  an  action  to  recover  dam- 
ages for  such  breach.  Under  the  statute,  the 
vendor,  after  the  purchaser  refuses  to  take  and 
pay  for  the  goods,  may  in  an  action  recover  the 
price  of  the  goods,  where  it  appears  that  after 
default  of  the  purchaser  he  stored  and  retained 
tbeoi  for  such  purchaser.  Under  the  evidence 
the  statutory  remedy  was  not  available  to  tbe 
plaintiff  in  the  present  case,  and  his  only  rem- 
edy was  a  suit  to  recover  damages  for  the 
breach  of  the  contract.  His  action,  as  brought 
to  recover  the  contract  price  of  th?  goods,  was 
not  maintainable. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Douglas;  F.  W. 
Dart,  Judge. 

Action  by  tbe  Oklahoma  Vinegar  Company 
against  Carter  &  Ford,  partners.  From  a 
judgment  tor  defendants,  plaintiff  brings'  er- 
ror.   Affirmed. 

Qulncey  &  McDonald,  for  plaintitT  in  error. 
Perry  &  Tipton,  for  defendants  In  error. 

LITTLE,  J.  The  Oklahoma  Vhiegar  Com- 
pany brought  an  action  on  an  account  against 
the  firm  of  Carter  &  Ford  to  recover  the  sum 
of  $72.  The  action  was  predicated  on  an  or- 
der given  In  writing  by  Carter  &  Ford,  a 
copy  of  which  was  attached  to  tbe  petition, 
which  Is  as  follows: 
"Order  No.  &S8.    Date  8/6,  1901. 

"Oklahoma  Vinegar  Co.:  Ship  to  Carter  ' 
&  Ford,  Post  Office  Wlllacoochee,  State  Ga. 
R.  R.  point  on  B.  &  W.  R.  R.  Terms  Apr. 
1st  60,  or  3%  off  for  cash  in  ten  days.  Ship 
at  once  [Here  follows  a  list  of  articles,  one 
of  which  Is  cherry  phosphate.]  Frt  prepaid. 
We  guarantee  that  our  fruit  phosphates  are 
not  subject  to  any  special  tax,  either  State 
or  coiftity,  or  internal  revenue;  also  that 
they  will  not  Intoxicate.  We  guarantee  to 
replace  all  sour  or  spoiled  goods,  free  of  ex- 
pense. Oklahoma  Vinegar  Go. 

"Customer  sign  here:    Carter  &  Ford. 

"Salesman  sign  here:    R.  B.  Lashman. 

"This  order  not  subject  to  countermand."    | 

The  defendants  answered,  denying  indebt- 
edness as  alleged,  setting  up  that  they  never 
received  the  goods.  They  admitted  that  they 
signed  the  order,  but  said  that  they  did  so 
under  a  misapprehension,  and  that  the  same 
was  canceled  in  a  very  short  time  after  It 
was  signed.  For  further  plea  they  set  up 
that  If  plaintiff  had  any  right  of  action  at  all 
in  the  premises,  which  they  deny,  it  was  for 
damages  on  breach  of  contract  and  it  could 
not  recover  on  open  account  and  this  action 
should  be  dismissed.  The  case  was  submit- 
ted by  agreement  to  be  heard  by  the  Judge 
without  the  intervention  of  a  jury  on  the  fol- 
lowing agreed  statement  of  facts:  "The  de- 
fendants. Carter  &  Ford,  by  and  through  R 
L.  Ford,  the  Junior  member  of  said  firm  of 
Carter  &  Ford,  gave  the  salesman  of  the 
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plaintiff,  the  Oklahoma  Vinegar  Company, 
the  order  [heretofore  aet  out].  A  few  mln- 
QteB  after  giving  the  order '  the  said  Ford 
saw  William  Moore  and  purchased  a  whole 
barrel  of  cheny  phosphate  from  him,  that 
bore  the  same  name,  and  that  he  judged, 
from  the  taste  and  general  appearance,  to  be 
the  same  goods  as  the  sample  shown  him  by 
the  salesman  of  plaintiff,  which  samples  he 
tasted,  and  from  which  he  gave  the  order, 
for  which  whole  barrel  he  paid  Moore  one 
•dollar  and  a  quarter,  and  that  he  Immediate- 
ly went  to  the  salesman  of  the  plaintiff  and 
-countermanded  the  order,  and  notified '  blm 

'  that  he  would  not  accept  the  gonds  If  ship- 
ped. The  said  Ford  also  immediately  mailed, 
under  special  delivery  postage,  a  lett»  to  the 
plaintiff,  countermanding  the  said  order,  and 
notifying  that  they  [the  defendants]  would 
not  accept  and  receive  the  goods  ordered,  and 
this  letter  was  received  by  the  plaintiff  be- 

'       fore  the  goods  were  separated  from-  the  com- 

Imon  stock  and  delivered  to  the  railroad  for 
shipment;  that  after  this  the  plaintiff  de- 
livered the  goods  ordered  to  the  railroad,  and 
shipped  them  consigned  to  defendants  at  Wll- 
lacoochee,  Georgia,  but  the  defendants  de- 
clined to  receive  the  goods,  and  allowed  them 
to  remain  In  the  depot,  and  notified  the  plain- 
tiff of  their  refusal  to  accept  them;  that 
the  goods  ordered  and  described  in  the  order 
hereto  attached  were  articles  of  merchandise 
kept  in  common  stock  and  sold  generally  by 
the  plaintiff;  that  there  was  no  consideration 
tor  the  contract  not  to  countermand  the  or- 
der which  appears  at  the  bottom  of  the  order; 
that  the  cherry  phosphate  Ford  bought  from 
Moore  was  not  salable;  that  he  still  has  the 
greater  part  of  it  on  hand;  tried  to  give  It 
away  to  Induce  trade,  but  it  rather  had  the 
•effect  to  run  off  trade,  and  was  worthless, 
but  Ford  does  not  know  whether  this  he 
bought  from  Moore  was  from  the  same  house 
[plalntUTs]  or  not,  and  does  not  know  how 
long  Moore  had  had  the  said  barrel  In  stock 
prior  to  this  purchase  from  Moore."  The 
presiding  Judge  rendered  a  Judgment  in  fa- 
vor of  the  defendants  for  costs,  whereupon 
the  plaintiff  made  a  motion  for  a  new  trial, 
which  being  overruled  it  excepted.  The 
grounds  of  this  motion  were  that  the  ver- 
<lict  was  contrary  to  law  and  to  the  evidence. 
The  answer  of  the  defendants  raises  two 
questions:  First.  Are  the  defendants  liable 
to  the  plaintiff  under  the  contract  notwlth- 
atauding  the  fact  that  the  order  for  the  goods 
was  countermanded  before  delivery,  and  no- 
tice given  to  the  plaintiff  before  shipment 
that  the  defendants  would  not  accept  and 
receive  the  goods  which  they  had  ordered? 
Second.  Should  the  action  on  open  account 
abate  because  the  defendants,  if  liable  at  all, 
were  only  so  in  an  action  to  recover  dam- 
ages for  a  breach  of  the  contract? 

1.  We  find  no  difficulty  in  disposing  of  the 
first  of  these  questions.  The  contract  made 
by  the  parties  was  a  good  and  valid  one,  in 
writing,    by   the   terms   of   which   plaintiff 


agreed  to  sell  and  deliver  to  the  defendants 
certain  g^oods  named  therein,  and  the   de-        I 
fendants  agreed  to  pay  for  the  same  when 
so  delivered.     It  was  an  executory  contract,         I 
and  bound  both  parties.    Without  any  re-        j 
gard  to  the  entry  which  appeared  below  the 
signatiu*e  of  the  parties,— that  the  order  was 
not  subject  to  coimtermand,— it  may  be  stat- 
ed in  general  terms  that,  as  the  contract  was 
the  act  of  both  of  the  parties,  it  could  not  be 
legally  dissolved  and  rendered  nugatory  ex- 
cept  with    the   consent    of    each;     and    the         | 
countermand  and  notice  to  the  plaintiff  that        I 
the  defendants  would  not  be  bound  by  Its        ' 
terms  did  not  have  the  effect  of  rescinding        | 
the  contract  unless  the  plaintiff  agreed  to        j 
such  rescission.    It  appears  from  the  agreed        * 
statement  of  facts  that  the  plaintiff  did  not        , 
so  agree;    hence  no  rescission  of  the  con-        [ 
tract  was  effected. 

2.  The  second  proposition  raised  by  the 
plea— that  if  the  plaintiff  had  any  right  of 
action  it  was  for  damages  for  a  breach  of 
the  contract,  and  not  on  open  account  to  re- 
cover the  price  of  the  goods— is  one  more 
dlfiflcult  of  solution.  In  legal  effect,  tliis 
part  of  the  plea  is  to  be  treated  a  plea  In 
abatement  of  the  action.  Under  It  the  ques- 
tion arises  whether  the  notice  of  the  coun- 
termand which  defendants  gave  plaintiff  In 
advance  of  the  time  of  performance  was 
effectual  to  cause  a  breach  of  the  terms  of  ^ 
the  contract.    It  is  undoubtedly  true,  as  a       , 


general  rule,  that  after  the  breach  of  an 


executory  contract  by  either  party,  the  only  , 
remedy  of  the  other  Is  to  recover  such  dam- 
ages as  he  may  have  sustained  in  conse-  ; 
quence  of  the  breach.  If  the  notice  did  not, 
under  the  law,  cause  a  breach  of  the  con- 
tract, then  the  seller  would  have  the  right  to 
perform  his  part  of  the  contract  and  force 
the  buyer  to  comply  with  his  obligation; 
that  Is,  pay  the  contract  price  for  the  goods. 
But  the  authorities  differ  as  to  the  effect  of 
a  notice  that  the  buyer  will  not,  at  the  time 
fixed  for  the  performance  of  the  contract, 
accept  the  goods  purchased.    By  some  emi-  . 

nent  law  writers,  and  in  many  adjudicated  f 

cases,  the  proposition  is  laid  down  that  "the  i 

notice  of  an  Intended  breach  will  operate  as 
a  breach  only  if  accepted  and  acted  upon  as 
snch  by  the  oth«  party,  who  may,  if  he 
pleases,  disregard  the  notice  and  Insist  upon'  i 

performance  according  to  the  contract" 
Leake,  Cont.  872.  Mr.  Parsons,  in  his  Law 
of  Contracts  (volume  2,  *676),  says:  "If  one 
bound  to  perform  a  future  act,  before  the 
time  for  doing  it  declares  his  intention  not 
to  do  It,  this  is  no  breach  of  his  contract; 
but.  If  his  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done. 
It  constitutes  a  sufficient  excuse  for  the  de- 
fault of  the  other  party."  Mr.  Benjamin,  in 
his  work  on  Sales  (6th  Am.  Ed.,  {  1118)  says: 
"The  date  at  which  the  contract  is  consid- 
ered to  have  been  broken  is  that  at  which 
the  goods  were  to  have  been  delivered,  not 
that  at   which  the  buyer  may  give  notice- 
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that  he  Intends  to  break  the  contract  and  to 
refuse  accepting  the  goods."  This  doctrine 
has  also  been  sustained  by  the  supreme 
Judicial  court  of  Massachusetts,  where  It 
was  ruled  that  an  action  for  the  breach  of 
a  written  agreement  to  purchase  land, 
brought  before  the  expiration  of  the  time 
given  for  the  purchase,  cannot  be  maintained 
by  proof  of  an  absolute  refusal  on  the  de- 
fendant's part  ever  to  purchase.  Daniels  t. 
Newton,  114  Mass.  630,  19  Am-  Rep.  384. 
The  contrary  of  this  doctrine  was  stated  to 
be  the  law  by  Cockborn,  C.  J.,  In  the  case 
of  Frost  V.  Knight,  L.  R.  7  Exch.  Ill,  to  the 
following  language:  "The  promisee,  if  he 
pleases,  may  treat  the  notice  of  Intention  as 
tooperattve,  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  hold  the 
other  party  responsible  for  all  the  conse- 
quences of  nonperformance;  but  In  that 
case  he  keeps  the  contract  alive  for  the  ben- 
efit of  the  other  party  as  well  as  his  own; 
he  remains  subject  to  all  the  obligations  and 
liabilities  under  it,  and  enables  the  other 
party  not  only  to  complete  the  contract.  If 
so  advised,  notwithstanding  his  previous  re- 
pudiation of  it,  but  also  to  take  advantage 
of  any  supervening  circumstance  which 
would  Justify  him  in  declining  to  complete 
It  On  the  other  hand,  the  promisee  may,  If 
he  thinks  proper,  treat  the  repudiation  of 
the  party  as  a  wrongful  putting  an  end  to 
the  contract,  and  at  once  brtog  his  action  as 
on  the  breach  of  It;  and  in  such  an  action 
he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  nonperformance  of  the 
contract  at  the  appointed  time,  subject,  how- 
ever, to  abatement  in  respect  to  any  circum- 
stances which  may  have  afforded  him  the 
means  of  mitigating  his  loss."  Mr.  Mechem, 
In  his  treatise  on  the  Law  of  Bales  of  Per- 
sonal Property  (section  1089)  declares  that 
"this  doctrine  is  well  settled  In  England,  and 
Is  adopted  by  the  majority,  though  not  by 
all,  of  the  American  courts";  and  after  ex- 
amination we  find  that,  rulings  have  been 
made  to  this  effect  in  a  great  number  of  the 
courts  of  last  resort  la  several  of  the  United 
States.  Crabtree  v.  Messersmlth,  19  Iowa, 
179;  Machine  Co.  v.  Markert  107  Iowa,  340, 
78  N.  W.  33;   Kadish  v.  Young,  108  III.  170, 

43  Am.  Rep.  648;  Roebllng's  Sons'  Co.  v. 
Lock  Stitch  Fence  Co.,  130  111.  660,  22  N.  B. 
518;  Dugan  v.  Anderson,  36  Md.  567,  11  Am. 
Rep.  509;   Pancake  v.  George  Campbell  Co., 

44  W.  Va.  82,  28  S.  E.  719;  Howard  v.  Daly, 
61  N.  Y.  362,  19  Am.  Rep.  283;  WlndmuUer 
v.  Pope,  107  N.  Y.  674,  14  N.  E.  436;  Hos- 
mcr  V.  Wilson,  7  Mich.  294,  74  Am.  Dec.  716; 
Piatt  V.  Brand.  26  Mich.  173;  Zuck  v.  Mc- 
Clure,  98  Pa.  541;  Hocking  v.  Hamilton,  158 
Pa.  107.  27  Atl.  836.  Mr.  Mechem  further 
says  (sections  1091, 1002):  "Where  goods  have 
been  ordered  from  a  wholesale  dealer,  but 
before  shipment  or  other  appropriation  the 
order  Is  recalled,  •  •  •  the  law  is  well 
settled  that  a  party  to  an  executory  contract 
may  always  stop  performance  on  the  other 


side  by  an  explicit  direction  to  that  effect, 
though  he  thereby  subjects  himself  to  the 
payment  of  such  damages  as  will  compen- 
sate the  other  for  the  loss  be  has  siuttalned 
by  reason  of  having  bis  performance  ehe<^- 
ed  at  that  stage  In  Its  progress."  "The  con- 
tract Is  not  rescinded,  but  broken;  and, 
while  the  other  party  has  the  right  to  deem 
It  In  force  for  the  purpose  of  the  recovery  of 
his  damages,  he.  Is  under  no  obligation,  for 
that  poi^pose,  to  tender  complete  perform- 
ance, nor  has  be  the  right  to  unnecessarily 
enhance  the  damages  by  proceeding  after 
the  countermand  to  finish  his  nndotaking." 
An  examination  discloses  that  this  language 
fairly  states  the  rule  laid  down  to  the  cases 
of  Davis  V.  Bronson,  2  N.  D.  300,  60  N.  W. 
836,  16  L.  R.  A.  665,  53  Am.  St  Rep.  783; 
Gibbons  v.  Bente,  61  Minn.  499,  53  N.  W. 
756.  22  L.  R.  A.  80;  Clarke  v.  Marslglla,  1 
Denlo,  317,  43  Am.  Dec.  670;  Danforth  v. 
Walker,  37  Vt  239;  Id.,  40  Vt  257;  Scale 
Co.  V.  Beed,  52  Iowa,  807,  8  N.  W.  96,  35 
Am.  Rep.  272;  Butler  v.  Butler,  77  N.  Y. 
472,  33  Am.  Rep.  648;  Fhreworks  Co.  ▼. 
Pontes,  130  Pa.  636,  18  Aa  1058,  17  Am.  St 
Rep.  788;  Hoemer  v.  Wilson,  7  Mich.  294, 
74  Am.  Dec.  716;  Anlt  v.  Dustto,  100  Tenn. 
366^  45  S.  W.  981.  It  has  also  been  repeat- 
edly ruled  that  the  remedy  of  the  seller  who 
has  received  such  a  notice  from  the  buyer  Is 
an  action  for  the  breach  of  the  contract,  and 
not  for  goods  sold  or  for  labor  and  material; 
that  the  seller  is  entitled  to  pursue  bis  rem- 
edy at  once,  because  the  direction  of  the 
buyer  not  to  proceed  is  the  eijulyalent  of  an 
absolute  physical  inability,  etc.  In  the  case 
of  Roehm  v.  Horst  178  U.  S.  1,  20  Sup.  Ct 
780,  44  L.  Ed.  9o3,  the  supreme  court  of  the 
United  States  declared  that  "after  a  careful 
review  of  all  the  cases,  American  and  Eng- 
lish, relating  to  anticipatory  breaches  of  aa 
executory  contract  by  a  refusal  on  the  part 
of  one  party  to  perform  It,  the  court  holds 
that  the  rule  laid  down  to  Hochster  t.  De 
La  Tour,  2  El.  &  Bl.  678,  Is  a  reasonable 
and  proper  rule  to  be  applied"  to  the  case 
then  being  considered,  and  "that  rule  is  that 
after  the  renunciation  of  a  continuing  agree- 
ment by  one  party  the  other  party  is  at  lib- 
erty to  consider  himself  absolved  from  any 
future  performance  of  It,  retaining  his  right 
to  sue  for  any  damages  he  has  suffered  from 
the  breach  of  it  but  that  an  option  should 
be  allowed  to  the  injured  party,  either  to  sue 
immediately,  or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  It  as 
prospectively  binding  for  the  exercise  of  this 
option."  See,  also,  Mechem,  Sales,  S  1699, 
and  cases  cited. 

It  must  be  mled,  from  a  coAsideratlon  of 
the  numerous  cases  cited  above,  and  the  rule 
therein  enunciated,  which  seems  to  be  found- 
ed both  in  reason  and  Justice,  that  a  notice 
from  the  buyer  of  goods,  such  as  appears  In 
this  case,  operates  as  a  breach  of  the  con- 
tract; and,  without  attempting  to  harmon- 
ize the  numerous  cases  arising  to  other  juris- 
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dictions  as  to  the  remedy  which  the  law  af- 
fords to  the  seller  under  such  circumstances, 
we  can  reach  such  conclusions  also  on  the 
law  contained  In  our  CSvil  Code  (section  3551), 
which  prescribed  that,  where  the  purchaser 
refuses  to  take  and  pay  for  goods  bought, 
"the  seller  may  retain  them  and  recover  the 
difference  between  the  contract  price  and  the 
market  i^lce  at  the  time  and  place  tor  deliv- 
ery:  or,  he  may  sell  the  property,  acting  for 
this  purpose  as  the  agent  of  the  vendee,  and 
recover  the  difference  between  the  contract 
price  and  the  price  on  resale;  or,  he  may 
store  or  retain  the  property  for  the  vendee 
and  sue  him  for  the  entire  price."  While 
under  this  last  provision  the  seller  might 
have  stored  and  retained  the  property  for 
the  buyers  after  notice  by  the  buyers  that 
they  would  not  receive  the  goods,  it  is  suffi- 
cient to  say  that  it  did  not  do  so,  but,  with- 
out sp  doing,  sought  to  recover  thb  price 
agreed  on.  Had  it  done  so,  it  might  have 
brought  an  action  against  the  buyers  for  the 
entire  price  of  the  goods.  On  the  contrary. 
Instead  of  storing  and  retaining  the  goods 
after  the  notice,  it  delivered  them  to  the  car- 
rier, doubtless  imder  the  well-recognized  gen- 
«ral  rule  that  in  ordinary  transactions  of 
bargain  and  sale  of  goods  a  delivery  to  the 
carrier  Is  a  delivery  to  the  seller.  It  may  be 
that  the  provisions  of  this  section  of  our  Code 
'do,  to  some  extent,  at  least,  modify  the  rule 
found  in  some  of  the  authorities  above  cited; 
but  under  its  plain  provisions  the  remedy  of 
tlie  seller  In  this  case  was  not  to  sue  for  the 
price  of  the  goods,  but  it  was  remitted  to  its 
action  for  a  breach  of  the  contract.  It  was 
ruled  In  the  case  of  FIreworlis  Co.  v.  PoUtes, 
130  Pa.  C3«,  18  Atl.  1058,  17  Am.  St.  Sep. 
788,  that  "where  groods  were  ordered  under  a 
simple  contract  of  bargain  and  sale,  and  no- 
tice was  given  by  the  buyer  to  the  seller  not 
to  ship  them,  in  advance  of  delivery,  and  be- 
fore they  were  separated  from  the  bulk  and 
set  apart  to  the  buyer,  such  notice  is  not  only 
a  repudiation  of  the  contract,  but  also  a  revo- 
cation of  the  carrier's  agency  to  receive  them; 
and  the  refusal  of  the  buyer  to  receive  the 
goods  when  delivery  is  tendered  by  the  car- 
rier does  not  make  him  liable  for  their  con- 
tract price,  but  only  for  special  damages  for 
the  refusal  to  receive  them."  In  the  opinion 
In  that  cade  Clark,  J.,  said:  "It  is  plain  that 
the  notice  given  to  the  plaintiffs  by  the  de- 
fendants not  to  ship  the  goods  was  a  repudi- 
ation of  the  contract.  It  was  not  a  rescis- 
sion, for  it  was  not  In  the  power  of  any  one 
of  the  parties  to  rescind;  but  It  was  a  re- 
fusal to  receive  the  goods,  not  only  in  ad- 
vance of  the  delivery,  but  before  they  were 
separated  from  the  bulk  and  set  apart  to  the 
defendant  The  direction  not  to  ship  was  a 
levocatlon  of  the-carrler's  agency  to  receive, 
and  the  plaintiffs  thereby  had  notice  of  the 
revocation.  •  •  •  xhe  action,  therefore^ 
could  not  be  for  the  price,  but  for  special 
<Iamagefl  for  a  refusal  to  receive  the  goods 
■when  the  delivery  was  tendered."    As  we 


have  seen,  the  plaintiff  did  not  store  or  retain 
the  goods  for  the  vendees  after  the  latter 
hnd  given  notice  that  they  would  not  take 
and  pay  for  the  goods,  so  as  to  obtain  the 
statutory  right  to  sue  for  the  value  of  the 
goods;  and  not  having  done  so,  and  the  le- 
gal effect  of  the  notice  given  being  to  cause 
a  breach  of  the  contract,  the  only  remedy 
which  the  plaintiff  had  was  to  institute  an 
action  to  recover  damages  for  the  breach. 
Hence  its  petition,  which  treated  the  contract 
as  an  executed  one  on  its  part,  and  sought 
to  recover  the  purchase  price  of  the  goods, 
was  subject  to  a  plea  In  abatement  of  the 
action,  and  the  trial  Judge  committed  no  er- 
ror in  dismissing  the  same  under  the  facts 
admitted  to  be  true,  and  the  plea  filed  by  the 
defendant. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


BOOTH  V.  HUFF. 

(Supreme  Court  of  Georgia.     July  23,   1902.) 

NOTE  —  EXBCtmON  —  JOINT  AND  SBVERAL 
CHARACTER— SIONATUHB  ON  BACK— EFFECT 
-JOINT  AND  SEVERAL  OBLIGORS— UNSATIS- 
riED  JUDQMSNT— EFFECT  AS  BAR. 

1.  A  promissory  note  executed  by  two  per- 
sons, one  signing  at  the  bottom  of  the  note, 
and  the  other  upon  the  back  thereof,  the  latter 
not  being  the  payee,  and  which  is  written  "I 
promise  to  pay,"  is  a  joint  and  several  note; 
and  the  person  whose  name  appears  upon  the 
back  of  toe  note  is,  according  to  the  facts  con- 
nected with  his  undertaking,  liable  thereon 
either  in  the  capacity  of  a  co-principal  or  in 
that  of  a  surety. 

2.  A  judgment  against  one  of  two  joint  and 
several  obligors,  which  has  never  been  satis- 
fied, is  no  bar  to  a  suit  against  the  other. 

(Syllabas  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Walter  Huff  against  S.  Booth. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

R.  B.  Blackburn,  for  plaintlfl  in  error.  J. 
M.  McAfee,  for  defendant  in  error. 

COBB,  J.  Huff  brought  suit  in  a  Justice's 
court  against  Booth  on  a  promissory  note, 
and  the  case  was  carried  by  appeal  to  the  su- 
perior court  The  note  sued  on  was  signed 
by  n.  F.  Harden,  and  begins  with  the  state- 
ment: "Ninety  days  after  date,  I  promise  to 
pay  Walter  Huff,  or  order,  seventy  dollars." 
On  the  back  of  the  note  the  name  of  "S. 
Booth"  was  written.  The  defendant  filed  t 
plea,  in  which  he  alleged  that  at  a  previous 
term  of  the  court  the  plaintiff  had  brought 
suit  on  the  note  against  Harden,  and  recov- 
ered a  Judgment  against  him  for  the  full 
amount  of  the  note,  and  this  Judgment  is  a 
bar  to  the  present  suit.  Upon  motion  this 
plea  of  the  defendant  was  stricken,  and  judg- 
ment entered  in  favor  of  the  plaintiff.     To 

f  2.  See  Judgment,  vol.  30,  Cent.  Die.  (  U.4S. 
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the  order  atriklng  the  plea  the  defendant 
excepted. 

By  signing  his  name  on  the  back  of  the 
note  sued  on,  the  defendant  became  liable 
thereon  either  as  a  Joint  maker  or  aa  a  sure- 
ty, but  not  as  an  Indorser.  Benson  v.  Ware- 
house Co.,  99  Ga.  303,  25  S.  E.  645.  See,  also, 
Quln  V.  Sterne,  26  Ga.  223,  71  Am.  Dec  204. 
If  be  was  a  joint  maker  with  Harden,  they 
were  under  the  contract  jointly  and  several^ 
bound  to  pay.  If  be  was  only  a  surety,  they 
were  bound  in  like  manner.  A  note  signed 
by  two  persons,  which  is  written  "I  prom- 
ise," Is  a  Joint  and  several  note.  A  note 
signed  "A.  D.,  Principal";  "O.  D.,  Surety," 
and  written  "I  promise,"  Is  also  Joint  and 
seyeral.  1  Daniel,  Neg.  Inst  (4th  Ed.)  S  94, 
and  cases  cited;  Story,  Prom.  Notes,  {{  67, 
68.  As  the  contract  contained  in  the  note 
sued  on  was  a  joint  and  several  promise  by 
Harden  and  Booth,  a  judgment  against  Har- 
den which  has  not  been  satisfied  would  not 
be  a  bar  to  a  suit  against  Booth.  Story, 
Bills,  §g  430-132.  The  plea  set  up  no  de- 
fense, and  was  properly  stricken. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


STEWART   CONTRACTING    CO.   ▼.   JEN- 
KINS. 
(Supreme  Court  of  Georgia.     July  23,  1902.) 

RBVIBSW— BILL  OF  BXCBPTIONS. 

1.  Where  a  motion  for  a  nonsuit  was  made 
and  overruled,  and  a  mistrial  followed,  a  bill 
of  exceptions,  assiguing  no  error  except  the  re- 
fusal to  grant  a  nonsuit,  cannot  be  entertained 
by  the  supreme  court.  Banklne  Co.  v.  Den- 
son,  9  S.  E.  788,  83  Ga.  267;  Railway  Co.  v. 
Tennant,  26  S.  E.  481,  98  Ga.  166;  Jones  v. 
Daniel,  33  S.  E.  41,  106  Ga.  863. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Jos.  Jenkins  against  the  Stewart 
Contracting  Company.  Judgment  for  plaln- 
tur,  and  defendant  brings  error.  Writ  dis- 
missed. 

Osborne  &  Lawrence,  for  plaintiff  In  error. 
Garrard  &  Meldrlm,  for  defendant  In  error. 

PER  CURIAM.    Writ  of  error  dismissed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


GEORGIA  R.  CO.  v.  IVBT, 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

RAILROADS  —  PERSONAL  INJURY  —  CONTRIBU- 
TORT  NBOUQKNCB— IMPROPER  RECOVBRT. 

1.  The  evidence  did  not  show  any  negligence 
on  the  part  of  the  agents  or  employes  of  the 
defendnnt  company,  and  the  injury  was  the  re- 
sult of  accident,  or  a  want  of  care  on  the  part 
of  the  deceased.  A  verdict  in  favor  of  the 
plaintiff  was  therefore  without  evidence  to  sap- 
port  it,  and  should  have  been  set  aside. 

(Syllabus  by  the  Court) 


Error  from  superior  court,  Warren  county; 
E.  L.  Brinson,  Judge. 

Action  by  Otbello  Ivey  against  the  Georgia 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Jos.  B.  &  Bryan  Gumming,  for  plaintiff  im 
error.    E.  P.  Davis,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


DAVIS  V.  STATE. 

(Supreme  Court  of  Georgia.    Aug.  7,  1002.) 

NBW  TRIAL— NBWLT  DISCOVBRBO  EVIDBNCB— 
CUMULATI7B  AND  IMPEACHINQ  CHARACTBR 
—BILL  OF  INDICTMENT— FAILURE  TO  DE- 
MUR—EFFECT. 

1.  The  newl.v  discovered  evidence  which  it  is 
claimed  requires  the  grant  of  a  new  trial  is 
found  to  be  merely  cumalatire  and  impeachiug 
in  its  character.  Being  so,  it  did  not  afford 
sufilclent  cause  for  setting  aside  the  verdict 

2.  In  the  absence  of  a  demurrer  pointing  out 
its  defects,  the  bill  of  indictment  m  this  case 
roust  be  held  to  have  sufficiently  charged  the 
plaintiff  in  error  with  the  offense  of  robbery. 

3.  There  was  sufficient  evidence  introduced 
on  the  trial  to  authorize  the  jury  to  conclude 
that  the  accused  was  guilty  as  charged. 

4.  The  court  committed  no  error  m  overrul- 
ing the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Washington  coun- 
ty; B.  D.  Evans,  Judge. 

William  Davis  was  convicted  of  robbery, 
and  brings  error.    Affirmed. 

T.  W.  Bardwick,  for  plaintiff  In  error.  B. 
T.  Rawlhigs,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


HARRISON  et  al.  t.  HARRISON  et  aL 
(Supreme  Court  of  Georgia.     July  22,  1802.) 

BQUITT— REFERENCE  TO  AUDITOR— FAILURB 
TO  TAKE  OATH— REMEDY. 

1.  That  an  auditor  was  not  sworn  according 
to  law  does  nnt  constitute  a  ground  for  an  ex- 
ception of  fact  to  his  report.  The  proper  rem- 
edy in  such  a  case  is  a  motion,  in  due  time,  to 
recommit  the  case  to  the  auditor. 

2.  The  auditor's  conclusions  of  fact  as  set 
forth  in  his  report  were  supported  by  the  evi- 
dence. His  conclusions  of  law,  as  therein  stat- 
ed, are  in  accordance  with  the  rulings  and  de- 
cisions in  the  case  of  Harrison  v.  Harrison,  31 
8.  E.  455,  105  Ga.  517.  70  Am,  St  Rep.  60. 
There  was  no  error  in  the  ruliugs  made  on  the 
admission  of  evidence  of  sufficient  materiality 
to  affect  the  result  and  It  does  not  appear  that 
the  trial  judge  committed  any  error  m  making 
the  auditor's  report  the  judgment  in  the  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Washington  coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  W.  T.  Harrison  and  others  against 
M.  J.  Harrison  and  others.    From  the  Judg- 
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ment,  W.  T.  Harrison  and  others  bring  error. 
Judgment  afHrmed. 

H.  H.  Lewis  and  Jas.  K.  Hlnes,  (or  plain- 
tiffs In  error.  Jas.  A.  Harley  and  Evans  & 
Evans,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


COMBS  ▼.  GEOROIA  R.  &  BANKING  CO. 
(Supreme  Court  of  Qeorgia.     July  22,  1902.) 

RAILROADS-CHILD  ON  TRACK— INJURY— IN- 
STRUCnON  AS  TO  PRBCAUTIONS— INSTRUC- 
TION AS  TO  STATUTORY  SIGNALS. 

1.  Even  if,  under  tlie  facts  of  this  case,  the 
railway  company  was  under  a  legal  duty,  in 
approaching  the  point  where  the  plaiutiS's 
child  was  struck  by  its  train,  to  maintain  a 
lookout,  yet,  as  the  evidence  demanded  a  find- 
ing that  the  servants  of  the  company  fully  com- 
plied with  this  requirement,  a  charge  of  the 
court  to  the  effect  that  the  company  was  un- 
der no  duty  to  take  precautions  to  prevent  kill- 
inf;  the  child  until  its  presence  on  the  track 
was  actually  discovered  was  not  prejudicial  to 
the  plaintiff.  Nor,  in  yiew  of  the  facts  dis- 
closed by  the  evidence,  is  it  cause  for  a  new 
trial  that  the  court  in  its  charge  to  the  jury 
applied  to  the  child  the  rule  of  diligence  to  b« 
expected  of  adults. 

2.  It  was  in  the  present  case  proper  to  in- 
struct the  jury  that  the  omission  by  a  railway 
engineer  to  comply  with  the  statutory  require- 
ments as  to  giving  signals  and  checking  the 
8peed  of  his  train  in  approaching  a  public  cross- 
ing was  not,  relatively  to  the  plaintiff's  child, 
an  act  of  negligence. 

3.  The  evidence  fully  warranted  the  verdict 
in  behalf  of  the  defendant  company,  and  there 
was  no  error  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taliaferro  coan- 
ty;  B.  L.  Brlnson,  Judge. 

Action  by  T.  M.  Combs,  as  administrator, 
against  the  Georgia  Railroad  &  Banking  Com- 
pany. From  a  judgment  in  favor  of  defend- 
ant, plaintiff  brings  error.    ASlrmed. 

Colley  &  Sims  and  Cloud  &  Jennings,  for 
plaintiff  in  error.  Joe.  B.  &  Bryan  Cumming, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  accoimt  of  sickness. 


PITTS  T.  FLORIDA  CENT.  A  P.  R.  CO. 
(Supreme  Court  of  Georgia.     July  22,  1902.) 

N(MfS0IT— MOTION  TO  REOPEN  CASE-DISCRE- 
TION OP  COURT. 

1.  After  a  plaintiff  has  closed  his  evidence, 
and  the  court  has  granted  a  nonsuit,  but  before 
the  order  has  been  written  or  entered  upon  the 
minutes,  a  motion  to  reopen  the  case  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  its  refusal  will  not  be  interfered  with  by 
this  court. 

2.  Under  the  facts  disclosed  by  the  record, 
there  was  no  error  in  granting  a  nonsuit. 

(Syllabus  by  the  Conrt) 
Error  from  superior  court,  Eflingbam  coun- 
ty: P.  E  Seabrook,  Judge. 


Action  by  J.  M.  Pitts  against  the  Florida, 
Central  &  Peninsular  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings- 
error.    Affirmed. 

D.  H.  Clark,  for  plaintiff  in  error.  Adams, 
Freeman,  Denmark  &  Adams,  for  defendant  la 
error. 

PER  CURIAM.    Judgmoit  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


HENRY  T.  LENNOX-HALDEMAN  CO. 

(Supreme  Court  of  Georgia.    July  23,  1902.) 

OARNI8HHENT  — BOND  TO  DISSOLVE  —  JUDO- 
MENT  IN  PERSONAM- PROPRIETY— MOTIOK 
TO  DISMISS— PREMATURE  CHARACTER. 

1.  The  giving  of  a  bond  by  a  defendant  in  at- 
tachment to  dissolve  a  garnishment  does  not 
have  the  effect  of  converting  the  attachment 
proceeding  into  a  suit  authorizing  a  judgment 
in  personam  against  the  debtor. 

2.  A  motion  to  dismiss  an  attachment  against 
a  nonresident,  which  has  been  executed  by  serv- 
ice of  a  summons  of  garnishment,  upon  the 
ground  that  no  property  or  effects  of  or  debt 
due  the  defendant  within  the  jurisdiction  of 
the  court  has  been  seized,  is  premature  until 
the  garnishee  has  filed  an  answer.  And  this  i» 
true  notwithstanding  a  bond  has  been  given  to- 
dissolve  the  garnishment 

(SyUabua  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  W.  L.  Henry  against  the  Len- 
nox-Haldeman  Company.  From  a  Judgment 
sustaining  defendant's  motion  to  dismiss  for 
want  of  Jurisdiction,  plaintiff  brings  error. 
Reversed. 

Kontz  &  Austin,  tor  plaintiff  In  error. 
Simmons  &  Pettlgrew,  for  defendant  in  error^ 


COBB,  J.  Henry  sued  out  an  attachment 
against  the  Lennox-Haldeman  Company  upon 
the  gruund  that  It  resided  beyond  the  Umita 
of  the  state,  and  this  attachment  viras  exe- 
cuted by  the  service  of  a  summons  of  gar- 
nishment upon  Griffith  &  Wells,  returnable 
to  the  city  court  of  Atlanta.  At  the  appear- 
ance term  the  plaintiff  in  attachment  filed 
a  declaration.  In  which  it  was  alleged  that 
the  defendant  In  attachment  was  a  foreign 
corxMration  residing  In  the  state  of  Illinois, 
and  that  It  was  liable  to  the  plaintiff  on  ac- 
count of  certain  Injuries  which  had  been 
sustained  by  him  as  a  result  of  the  negligence 
of  the  defendant;  tbe  manner  in  which  the 
injuries  were  sustained  and  their  character 
being  fully  set  forth  in  the  declaration.  It 
was  also  alleged  that  the  defendant  was  en- 
gaged In  the  business  of  plastering  the  struc- 
ture known  as  the  "Federal  Prison,"  in  the 
county  of  Fulton;  that  the  contract  for  the 
erection  of  that  building  was  let  by  the  gov- 
ernment to  Griffith  &  Wells,  who  bad  con- 
tracted with  the  defendant  to  do,  for  a  fixed 
sum,  all  the  plastering  required  in  the  con- 
struction  of  the   building.     The  declaration 
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'Concluded  with  a  prayer  for  judgment  against' 
the  defendant  for  a  specified  amount  as  dam- 
ages, and  that  this  Judgment  might  be  sat- 
isfied out  of  any  money,  property,  or  effects 
that  might  be  In  the  hands  of  the  garnishees 
above  referred  to.  The  defendant  had  filed 
a  bond  dissolving  the  garnishment.  It  en- 
tered a  special  appearance  in  the  attachment 
case,  and  moved  to  dismiss  the  case  for  want 
of  Jurisdiction  upon  two  grounds:  First,  that 
the  court  has  no  Jurisdiction  over  the  per- 
son of  the  defendant;  and,  second,  that  the 
court  has  not  acquired  Jurisdiction  over  any 
property  of  the  defendant,  nor  has  it  seized 
any  debt  due  the  defendant  within  the  Jurls- 
-dictlon  of  the  court  The  court  sustained  the 
motion,  and  dismissed  the  case.  To  this 
Judgment  the  plaintiff  excepted. 

We  will  first  dispose  of  the  first  ground  of 
the  motion  to  dismiss.  It  is  clear  that  the 
court  had  no  Jurisdiction  of  the  person  of  the 
defendant  at  the  time  the  attachment  Issued, 
it  being  a  nonresident  of  the  state.  Whether 
it,  after  that  time,  acquired  Jurisdiction  of 
the  person  of  the  defendant,  depends  upon 
whether  it  has  done  any  act  which,  under 
the  law  of  this  state,  would  have  the  effect 
to  submit  itself  to  the  Jurisdiction  in  such  a 
way  as  to  authorize  a  Judgm^it  In  personam 
to  be  entered  In  the  case.  The  Ck>de  pro- 
vides: "When  the  defendant  has  given  bond 
and  security,  as  provided  In  this  Code,  or 
when  he  has  appeared  and  made  defense  by 
himself  or  attorney  at  law,  or  when  he  has 
been  cited  to  appear,  as  provided  In  this 
Code,  the  judgment  rendered  against  him  In 
snch  case  shall  bind  all  his  property,  and 
shall  have  the  same  force  and  effect  as  when 
there  has  been  personal  service,  and  execu- 
tion shall  issue  accordingly,  but  It  shall  be 
first  levied  upon  the  property  attached.  In 
all  other  cases  the  judgment  on  the  attach- 
ment shall  only  bind  the  property  attached, 
and  the  Judgment  shall  be  entered  only 
against  such  property."  Civ.  Code,  {  4575. 
The  bond  referred  to  In  this  section  is  the 
bond  provided  for  in  the  Civil  Code  (section 
4567),  which  Is  given  by  the  defendant  In  at- 
tachment for  the  purpose  of  replevying  prop- 
«rty  attached,  and  is  conditioned  to  pay  the 
plaintiff  the  amount  of  the  Judgment  and 
coats  that  he  may  recover  in  the  attachment 
case.  The  citation  to  appear,  referred  to  in 
the  section  quoted,  is  the  citation  provided 
for  In  the  Civil  Code  (section  4557),  which 
requires  a  written  notice  of  the  pendency  of 
the  attachment  and  personal  service  of  the 
same  at  least  ten  days  before  final  Judgment 
in  the  attachment  case.  According  to  the 
plain  provisions  of  the  Code,  in  no  other  way 
is  a  proceeding  by  attachment  converted  Into 
a  suit  authorizing  a  general  Judgment  in  per- 
flonam.  The  giving  of  a  bond  to  dissolve  a 
jtamishment  issued  on  an  attachment  will 
not  have  that  effect.  The  case  of  Moore  y. 
Kelly  &  Jones  Co.,  109  Ga.  798,  801,  35  S. 
B.  108,  does  not  so  rule.  The  question  dealt 
with  In  the  second  division  of  the  opinion 


In  that  case  was  simply  whether  the  movant 
had  exercised  due  diligence  In  making  the 
motion  to  vacate  and  set  aside  the  Judgment, 
and  the  language  of  the  opinion  must  be  tak- 
en In  the  light  of  the  question  under  dis- 
cussion. As  was  there  held,  anything  that 
would  give  notice  of  the  pendency  of  a  suit 
prior  to  the  date  of  the  Judgment  rendered 
should,  on  a  motion  to  set  aside  the  Judg- 
ment, be  considered  on  the  question  as  to 
whether  the  movant  was  guilty  of  laches. 
The  court  not  having  acquired  Jurisdiction 
of  the  person  of  the  defendant,  the  correct- 
ness of  the  Judgment  dismissing  the  case  de- 
pends upon  whether  any  property  of  the  de- 
fendant within  the  Jurisdiction  of  the  court 
has  been  seized  under  the  attachment. 

The  attachment  was  executed  by  the  serv- 
ice of  a  summons  of  garnishment,  and  the 
second  ground  of  the  motion  to  dismiss  was 
based  upon  the  assumption  that  the  gar- 
nishees had  no  property  in  their  possession 
In  this  state  belonging  to  the  defendant,  and 
owed  the  defendant  no  debt  which  was  due 
and  payable  in  this  state.  It  does  not  appear 
from  Uie  record  that  the  garnishees  have 
filed  any  answer  at  all.  The  dissolution  of 
a  garnishment  by  the  giving  of  a  bond  does 
not  relieve  the  garnishee  from  filing  an  an- 
swer, and  no  Judgment  can  be  entered  in  tli« 
garnishment  proceedings  until  such  an  an- 
swer Is  filed.  Civ.  Code,  {$  4718,  4719;  Gar- 
den V.  Crutchfield,  112  Ga.  274,  37  S.  E.  36& 
Until  the  garnishees  answer,  it  is  impossible 
to  determine  whether  there  were  any  prop- 
erty or  effects  In  their  hands  belonging  to 
the  defendant,  or  any  debt  due  by  them  to  it, 
which  could  be  seized  by  the  courts  of  this 
state  under  attachment  It  may  be  that 
the  garnishees  have  in  theh:  possession  in  tliis 
state  articles  of  property  belonging  to  the  'de- 
fendant If  so,  it  is  their  duty  under  the  law 
to  answer,  stating  the  facts,  so  that  the 
court  can  determine  what  is  the  value  of  such 
property,  and  thus  arrive  at  what  is  the 
amount  of  liability  upon  the  bond  dissolving 
the  garnishment;  or  if  the  garnishees  have 
in  their  hands  no  tangible  property  or  effects 
of  the  defendant  but  are  Indebted  to  it  In 
any  sum,  the  answer  should  set  forth  the 
amount  and  character  of  the  indebtedness, 
when  due,  and  where  payable,  so  that  the 
court  may  determine  on  this  answer  whether 
the  debt  due  by  the  garnishees  to  the  de- 
fendant Is  of  such  a  character  that  it  can  be 
seized  under  attachment  in  this  state.  It 
was  held  in  the  case  of  Railway  Co.  v.  Brln- 
son.  109  Ga.  3.54,  34  S.  E.  597,  77  Am.  St 
Rep.  .382,  which  was  followed  in  Johnson  v. 
Railway  Co.,  110  Ga.  303,  34  S.  E.  1002,  that 
the  general  rule  is  that  the  situs  of  a  debt  is 
at  the  place  where  the  creditor  is  domiciled. 
Under  this  rule,  if  the  garnishees  are  indebt- 
ed to  the  defendant  generally,  without  any 
agreement  as  to  where  It  is  to  be  paid,  the 
situs  of  the  debt  would  be  at  the  residence  of 
the  defendant  beyond  the  limits  of  this 
state,  and  the  debt  would  not  be  subject 
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to  Bttachment  In  this  atate.  On  the  other 
hand.  If  the  debt  is  payable  In  the  state 
of  Georgia,  the  rule  might  be  different 
In  any  event,  the  court  was  not  In  a  posi- 
tiou  to  determine  anything  in  reference  to 
the  case  at  the  time  the  motiqn  was  made 
to  dismiss,  and  will  not  be  in  such  a  position 
until  the  garnishees  have  filed  their  answer. 
The  motion  to  dismiss,  so  far  as  the  second 
ground  of  the  same  was  concerned,  was  pre- 
maturely made,  and  the  court  erred  in  sus- 
taining it  While  the  court  had  no  Jurisdic- 
tion to  render  a  judgment  In  personam 
against  the  defendant,  it  did  have  Jurisdiction 
to  render  an  attachment  Judgment  against 
any  property  of  the  defendant  within  the 
jurisdiction  of  the  court  which  had  been  seiz- 
ed under  the  attachment;  and  whether  any 
such  property  had  been  so  seized  could  not 
be  determined  until  the  garnishee  had  an- 
swered and  there  was  a  final  Judgment  on 
the  answer. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count  of  BicknesB. 


BEASLBY  v.  LBNNOX-HALDEMAN  CO. 
(Supreme  Court  of  Georgia.    July  24, 1902.) 

OARKISHMENT  —  NONRESIDENT  —  SITUS  OP 
DEBT  —  JURISDICTION  —  BOND  TO  DISSOLVE 
GARNISHMENT— JUDGMENT  IN  PERSONAM— 
PROPRIETY— DISMISSAL.  OF  PROCEEDING. 

1.  As  a  general  rale,  tlie  situs  of  a  debt  is  at 
the  place  where  the  creditor  is  domiciled.  Rail- 
way Co.  T.  Brinson,  84  S.  E.  597,  109  Ga.  354, 
77  Am.  St.  Rep.  382;  JohiiBon  v.  Railway  Co., 
34  8.  B.  1002,  110  Ga.  303;  Henn^  v.  Lennox- 
Haldeman  Co.,  42  S.  B.  383,  116  Ga.  — . 

2.  An  attachment  was  issued  against  a  non- 
resident of  the  state,  and  executed  by  service 
of  garnishment  only;  and  the  answer  of  the 
garnishee  showed  that  it  was  indebted  to  the 
nourc.oident  in  a  given  sum,  it  not  appearing  at 
what  place  the  debt  was  payable.  Held,  that 
upon  the  face  of  the  answer  the  debt  was  pay- 
able at  the  place  where  the  nonresident  was 
domiciled,  and  therefore  the  debt  was  not  with- 
in the  jurisdiction  of  the  courts  of  tiiis  state. 

3.  The  giving  of  a  bond  to  dissolve  a  garnish- 
ment issued  on  an  attachment  does  not  convert 
the  proceeding  into  a  suit  authorizing  a  person- 
al judgment  against  the  defendant.  Henry  v. 
Lennox-Haldeman  Co.,  42  S.  E.  383,  116  Qa. 

4.  The  defendant  having  done  nothing  to  en- 
able the  courts  of  this  state  to  acquire  juris- 
diction of  its  person,  and  no  property  within  the 
Jurisdiction  of  this  state  havmg  been  seized  un- 
der the  attachment,  there  was  no  error  in  dis- 
mi.isins  the  entire  proceeding. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  Thomas  Beasley  against  the  Len- 
nox-Haldeman Company.  From  a  judgment 
dismissing  the  action,  plaintiff  brings  error. 
AfBrmed. 

Kontz  &  Austin,  for  plaintiff  in  error.  Sim- 
mons &  Pettigrew,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afDrmed. 

LEWIS,  J.,  absent  on  account  of  Bicknesa. 
«S  S.E.— 26 


MILLER  T.  MERCHANTS-  &  MINERS' 
TEANSP.  CO. 

(Supreme  Court  of  Georgia.    July  22, 1902.) 
INJURY  TO  EMP1.0Y4— PLEADING. 

1.  A  petition  to  recover  damages  for  personal 
injuries  against  a  transportation  company, 
which  in  general  terms  alleged  negligence  in 
that  the  cargo  of  a  ship  was  improperly  dis- 
tributed, and  the  ship  itself  defectively  con- 
structed, was  properly  dismissed  upon  special 
demurrer  calling  for  particulars  as  to  the  alleged 
negligence,  when  the  petition  was  not  amended 
to  meet  the  objections  raised  by  such  demurrer. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Murray  Miller  against  the  Mer- 
chants' &  Miners'  Transportation  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

Twiggs  &  Oliver,  for  plaintiff  in  error. 
O'Connor,  O'Byme  &  Hartrldge,  for  defend- 
ant in  error. 

FISH,  J.  Miller  sued  the  Merchants'  & 
Miners'  Transportation  Company  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  on  account  of  the  de- 
fendant's negligence.  The  petition  alleged 
that  the  plaintiff  was  an  employ^  of  the  de- 
fendant; that  one  of  its  vessels,  while  lying 
at  or  near  her  wharves  in  the  city  of  Savan- 
nah, had  two  piles  of  lumber  loaded  on  her 
decli:,~one  on  the  port  and  the  other  on  the 
starboard  side;  that  on  these  plies  of  lum- 
ber were  loaded  a  number  of  cross- ties;  that 
as  plaintiff  was  going  along  between  the  two 
piles  of  lumber,  ragaged  in  loading  the  ves- 
sel, it  suddenly  listed  to  the  starboard,  caus- 
ing one  of  the  cross-ties  which  had  been  load- 
ed on  the  port  side  to  fail  upon  him,  striking 
his  bead  and  face,  and  severely  injuring  him; 
"that  at  the  time  of  said  Injuries  [plaintiff] 
was  in  his  proper  place,  and  in  the  discharge 
of  his  usual  and  accustomed  duty,  and  in  no 
wise  contributed  to  the  occurrence  which 
caused  the  same;  that  [he]  did  not  know  of 
the  condition  of  the  ship  which  caused  It  to 
list  and  was  then  unaware  of  any  Improper 
distribution  of  the  cargo,  which  brought 
about  his  aforesaid  injuries;  that  [he]  bad 
the  right  to  assume  that  the  position  that  be 
occupied  was  safe,  and  that  the  ship  was  In 
proper  condition  to  be  loaded,  without  sub- 
jecting himself  to  risk  or  hazard."  The  peti- 
tion further  alleged  "that  the  plaintiff's  inju- 
ries were  due  to  the  fault  and  negligence  of 
said  company  in  not  properly  loading  and  dis- 
tributing the  cargo  of  said  ship,  the  latter 
being  defective  in  construction,  and  therefore 
liable  to  list,  unless  care  was  observed  In 
loading  the  same,— all  of  which  was  unknown 
to  [plaintiff]  before  and  at  the  time  he  was 
engaged  In  loadiug  said  ship  as  aforesaid; 
that  the  said  loading  and  distribution  of  said 
cargo  was  not  done  by  [plain  tlfTj  or  any  fel- 
low servant  of  bis;  that  [plaintiff]  Is  a  com- 
mon laborer,  uneducated,  and  did  not  know. 
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and  bad  no  means  of  knowing,  In  what  man- 
ner said  ship  was  defective  In  construction; 
that  It  was  the  duty  of  the  company  to  have 
provided  liim  a  safe  place  to  work,  and  safe 
ingress  and  egress  to  and  from  his  work; 
that  said  improper  loading  and  defective  con- 
struction of  said  ship  was  known  to  said 
defendant,  or  should  have  been  known  by 
the  exercise  of  ordinary  care  and  diligence." 
There  were  allegations  as  to  the  extent  of 
plaintitTs  injuries.  The  defendant  demur- 
red specially  to  the  petition  upon  aeveral 
groimds.  Two  of  the  grounds  were:  "(1)  It 
is  not  shown  in  said  declaration  in  what 
manner  the  cargo  of  said  ship  was  Improp- 
erly distributed;  (2)  because  It  is  not  shown 
in  said  declaration  in  what  manner  said  sliip 
was  defective  in  construction."  The  demur- 
rer was  sustained  upon  -these  two  grounds, 
and,  the  plaintifl!  falling  to  amend,  the  peti- 
tion was  dismissed.  The  plaintiff  excepted  to 
the  judgment  sustaining  the  demurrer. 

It  will  be  observed  that  the  negligence  of 
the  defendant,  which  the  plaintiff  alleged 
caused  his  injuries,  was  the  Improper  loading 
and  distribution  of  the  ship's  cargo  and  the 
defective  construction  of  the  ship.  The  de- 
fendant, in  order  to  prepare  its  defense,  was 
entitled  to  be  put  on  notice  of  the  particular 
manner  In  which  the  plaintiff  expected  to 
show  that  the  cargo  was  improperly  distribut- 
ed, and  also  the  particular  defects  which 
plaintiff  expected  to  prove  existed  in  the  con- 
struction of  the  ship.  The  defendant,  by  an 
appropriate  special  demurrer,  called  for  the 
information  to  which  it  was  entitled.  The 
plaintiff  declined  to  amend  the  petition  in  the 
respects  indicated,  and  we  are  of  opinion  that 
the  court  did  not  err  in  sustaining  the  demur- 
rer and  dismissing  the  petition.  In  Black- 
stone  V.  Railway  Co.,  105  Ga.  381,  31  S.  E. 
90,  it  was  held:  "Where  the  cause  of  the  in- 
jury was  alleged  to  be  a  pole,  concerning 
which  the  petition  in  general  terms  only  al- 
leged that  it  was  'too  near  the  track,'  and 
the  defendant,  by  special  demurrer,  made  the 
point  that  the  petition  did  not  allege  'how 
near  said  pole  was  to  the  track,'  the  petition 
ought  to  have  been  amended  so  as  to  set  forth 
the  facts  as  to  this  matter  more  fully  and 
explicitly;  and,  in  the  absence  of  such  an 
amendment,  this  court  will  not  reverse  a 
judgment  sustaining  the  demurrer  and  dls- 
missiug  the  action."  Counsel  for  plaintifl  in 
error  cite  in  their  brief  only  one  Georgia  case, 
—Telegraph  Co.  v.  Jenkins,  92  Ga.  398,  17 
S.  E.  620.  In  that  case  the  petition  alleged 
that  the  plaintiff's  linsband,  an  employ^  of 
the  company,  was  killed  without  fault  or  neg- 
ligence on  his  part,  and  wholly  by  the  fault 
and  negligence  of  the  defendant  company; 
the  homicide  being  caused  by  tlie  falling  of 
a  rotten  pole  which  he  had  climbed  in  the 
performance  of  the  duties  of  his  employment, 
its  defective  condition  being  unknown  to  him. 
It  was  held  that  the  petition  was  good  as 
against  a  general  demurrer.  It  was  said, 
however:   "If  the  declaration  was  defective 


In  matter  of  form  la  falling  to  allege  that 
the  company's  negligence  consisted  in  keep- 
ing the  pole  in  use,  either  with  knowledge  of 
its  condition  or  negligently  without  knowl- 
edge, this  was  matter  for  special  demurrer." 
It  appears,  therefore,  that  the  case  cited  Is 
authority  in  support  of  the  position  that  the 
special  demurrer  In  the  case  in  band  should 
have  been  sustained.  There  are  cases  from 
other  courts  cited  In  the  brief  of  counsel  for 
plaintiff  In  error,  which  seem  to  sustain  their 
contention  that  the  petition  in  the  present 
case  was  sufliclent,  even  as  against  the  spe- 
cial demurrer  made  thereto;  but  under  our 
understanding  of  the  law  In  respect  to  the 
question,  and  in  view  of  the  former  rulings 
of  this  court,  we  deem  it  unnecessary  to  at- 
tempt to  analyze,  or  to  distinguish,  If  possi- 
ble, those  decisions  from  our  own.  Counsel 
for  plaintiff  in  error  contend  that  the  allega- 
tions of  the  petition  to  the  effect  that  the 
plaintifl  was  ignorant  of  the  improper  distri- 
bution of  the  cargo  and  of  the  defective  con- 
struction of  the  ship  were  sufficient  to  excuse 
him  from  going  Into  the  particulars  in  rela- 
tion to  these  matters  called  for  by  the  spe- 
cial demurrer;  but  even  if  the  plaintiff,  on 
account  of  his  Ignorance,  could,  In  any  event, 
be  excused  from  specifying  the  particulars  of 
the  improper  distribution  of  the  cargo  and  the 
defective  construction  of  the  ship.  It  will  be 
noted  that  the  petition  only  alleges  that  the 
plaintiff  was  Ignorant  of  these  matters  at  the 
time  he  was  Injured,  and  that  there  Is  no  alle- 
gation that  he  did  not  have  knowledge  of  the 
negligence  of  the  defendant,  which  he  alleged 
caused  his  Injuries,  at  the  time  of  bringing 
his  suit  From  what  we  have  said,  it  fol- 
lows that  there  was  no  error  In  sustaining 
the  demurrer  to  the  petition. 

.Tudgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


KERRY  et  al.  v.  LONG.  Ordiuary,  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

PRBSBNTUENT  OF  GRAND  JURY-COLLATERAL 
ATTACK. 

t.  Where  general  presentments  are  signed 
and  returned  into  court  by  the  grand  jurors 
who  were  impaneled  at  the  opening  of  the  term 
of  court,  and  are  spread  upon  the  minntes, 
without  objection,  the  validity  of  a  recommen- 
dation which  is  embodied  in  such  presentments, 
and  which  is  a  proper  subject-matter  thereof, 
cannot  be  afterwards  attacked  on  the  ground 
that  at  the  time  of  the  grand  jury's  delibera- 
tiona  in  regard  to  such  recommendation  some 
of  the  reeoiar  grand  jurors  were  absent,  and 
tales  graud  jurors  participated  in  the  vote 
which  was  taken  thereou. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Rabun  county; 
J.  B.  Estes,  Judge. 

Bill  by  W.  C.  Kerby  and  others  against  W. 
S.  Long,  Ordinary,  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 
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L.  E.  Bleckley,  J.  R.  Grant  and  Hubert 
Egtes,  for  plaintiffs  in  error.  R.  E.  A.  Ham- 
by,  W.  S.  Paris,  and  H.  H.  Dean,  for  de- 
fendants in  error. 

SIMMONS,  O.  J.  Certain  citizens  and  tax- 
payers of  the  county  of  Rabun  sought  to  en- 
join the  officers  of  the  county  from  putting 
in  operation  and  enforcing  the  alternatlTe 
road  iaw  in  that  county.  It  appeared  that 
the  adoption  of  this  iaw  liad  twen  recom- 
mended by  the  grand  jury,  but  It  was  clalm- 
h1  by  the  petitioners  that  this  recommenda- 
tion was  invalid.  The  attack  was  made  on 
the  ground  that,  after  the  grand  Jury  had 
l)een  regularly  impaneled  and  sworn,  it  was 
ascertained,  pending  the  term  of  court,  that 
several  of  the  grand  Jurors  were  disqualified 
in  particular  cases;  that  talesmen  were  sub- 
stituted and  sworn  in  to  hear  these  cases; 
and  that,  while  the  talesmen  were  acting  as 
grand  Jnrors,  and  during  the  absence  of  the 
disqoalifled  grand  Jurors,  the  recommenda- 
tion was  adopted  by  a  majority  of  one  on  a 
vote  in  which  the  talesmen  participated.  It 
also  appeared  that,  after  this  vote  was  taken 
and  the  disqualified  cases  were  acted  on,  the 
talesmen  retired,  the  original  Jurors  resumed 
their  duties,  the  recommendation  as  to  the 
road  law  was  embodied  in  the  general  pre- 
Bentments,  and  all  of  the  original  grand  Ju- 
rors signed  these  presentments  and  returned 
tbem  Into  court,  where  they  were  spread 
upon  the  minutes,  without  objection  by  any 
one.  The  Judge  refused  the  injunction,  and 
ttie  petitioners  excepted. 

It  was  argued  here  that,  while  a  finding  of 
a  grand  Jury  in  a  criminal  case  could  not  be 
impeached  on  grounds  like  that  relied  on  in 
this  case,  cItU  matters  which  were  ijy  law 
referred  to  the  grand  Jury  were  acted  upon 
by  that  body  as  a  commission,  and  not  as  a 
Jury;  that,  accordingly,  it  was  not  contraiy 
to  the  policy  of  the  law  to  allow  such  an  at- 
tack to  be  made.  Whether  the  recommenda- 
tion as  to  the  road  law  was  made  by  the 
grand  Jury  as  a  Jury  In  the  strict  sense,  or 
as  a  commission  to  which  the  matter  was  re- 
ferred by  statute,  we  think  that  the  injunc- 
tion was  properly  refused.  .  The  private  de- 
liberations of  the  grand  Jurors  and  the  votes 
taken  by  them  are  but  tentative.  A  conclu- 
sion reached  by  them,  but  not  returned  into 
court,  may  be  changed  upon  a  reconsidera- 
tion of  the  matter.  It  is  only  by  the  re- 
turn that  It  becomes  the  final  action  of  the 
grand  Jury.  In  the  present  case  the  original 
grand  Jurors,  about  whose  qualification  no 
qoextion  is  raised,  all  signed  the  present- 
ments, and  returned  them  into  court.  These 
presentments,  embodying  the  recommenda- 
tion as  to  the  road  law,  were  spread  upon  the 
minutes  without  objection.  This  was  clearly 
an  adoption  of  what  was  to  the  presentments 
by  the  entire  grand  Jury.  When  all  of  the 
pand  Jnrors  signed  the  presentments,  what 
was  In  them  became  the  act  of  the  entire 
body,  and,  after  the  return  Into  court  and  the 


entry  on  the  minutes,  no  part  of  the  present- 
ments could  be  attacked  on  the  ground  that 
the  grand  Jurors  had  not  all  participated. 
There-  is  no  suggestion  that  the  Jurors  were 
fraudulently  induced  to  sign  the  presentments 
and  return  them  into  court,  though  it  does 
appear  that  they  were  requested  by  the 
Judge  to  hasten  their  deilberatlous.  Thus,  In- 
dependently of  the  question  of  whether  the 
recommendation  was  the  act  of  a  commis- 
sion or  of  a  grand  Jury  in  the  strict  sense, 
the  recommendation  was  the  act  of  the  grand 
Jurors,  each  and  all,  and  cannot  be  attacked 
because  of  the  participation  of  unauthorized 
persons  in  the  deliberations  which  led  up  to 
the  tentative  conclusion  to  make  it.  For 
these  reasons  we  think  that  the  Injunction 
was  properly  refused. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


OETJEN  et  nl.  v.  OBTJBN. 
(Supreme  Court  of  Georgia.    July  22, 1902.) 
WIIjL— REVOCATION. 

1.  In  the  left-hand  corner  of  the  last  sheet 
upon  which  a  will  was  written  appeared  this 
enti-y:  "This,  my  will  and  testament,  is  of  no 
avail,  and  null  and  void."  The  entry  was 
signed  by  the  testator,  and  dated,  but  the  names 
of  no  subscribing  or  attetitiug  witnesses  appear 
signed  tliereto;  nor  was  the  entry  written  in 
such  a  manner  as  to  obliterate  or  cancel  any 
material  portion  of  the  will.  Held,  that  such 
entry  did  not  have  the  effect  of  revoking  the 
win. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  L.  Brinson,  Judge. 

Action  between  W.  Oetjen  and  another  and 
Joseph  Oetjen.  From  the  Judgment,  Oetjen 
and  another  bring  error.    Affirmed. 

Irwin  Alexander  and  Wm.  H.  Barrett,  for 
plaintiffs  to  error.  J.  R.  Lamar,  for  defend- 
ant in  error. 

COBB,  J.  In  the  case  of  Howard  v.  Hunt- 
er, 115  Ga.  357,  41  S.  E.  638,  this  court  held 
that,  in  order  for  a  written  entry  upon  a  will 
to  operate  as  a  revocation  thereof.  It  must 
hare  either  been  attested  in  the  same  manner 
and  with  the  same  formality  as  Is  required 
for  the  execution  of  a  will,  or  the  entry  must 
have  been  written  upon  the  will  in  such  a 
manner  as  to  obliterate  or  cancel  some  mate- 
rial portion  of  the  will.  The  facts  of  the 
present  case  are  almost  Identical  with  those 
of  the  case  Just  referred  to,  the  only  difference 
being  that  one  word  of  the  entry  In  the  pres- 
ent case  was  written  across  one  word  In  the 
last  line  of  the  will.  This  word  was  in  a 
sentence  which  stated  merely  that  a  word  in 
the  will  had  been  changed  before  signing.  It 
thus  appears  that  no  material  portion  of  the 
will  was  obliterated,  even  If  the  mere  writing 
across  a  word  In  a  will,  leaving  the  same  per- 
fectly legible,  could  tte  said  to  be  an  oblitera- 
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tlon  or  cancellation,  witbin  the  meaning  of  the 
statute  which  provides  that  a  will  may  be  re- 
yoked  by  canceling  some  materia!  portion 
thereof.  The  case  is,  upon  Its  facts,  absolute- 
ly controlled  by  the  decision  In  Howard  v. 
Hunter. 

Judgment  atDrmed.  All  the  justices  concur- 
ring, except  LEWIS,  3.,  absent  on  account  of 
sickness. 


OETJEN  et  al.  ▼.  DIEMMER  et  al. 
(Supreme  Court  of  Georgia.    July  22, 1902.) 

WILli-CONSTRUCnON. 

1.  An  item  in  a  will,  which  makes  certain 
dispoBition  of  property  "if  my  wife  and  myself 
should  perish  at  sea  in  going  to  or  returning 
from  Germany,"  the  will,  in  a  subsequent  item, 
making  other  disposition  of  the  property  should 
the  wife  surrire  the  testator,  is  contingent  upon 
the  happening  of  the  event  described. 

2.  An  item  of  a  will,  to  the  effect  that, 
"should  my  wife  survive  me,  I  devise  and  be- 
-queath  to  her,  daring  her  natural  life  [describ- 
ed property],  and  at  her  death  It  is  my  will 
that  said  [property]  shall  vest  in  my  nephew," 
Is  contin^eut  in  whole  upon  the  survival  of  tlie 
wife.  The  life  estate  and  the  remainder  both 
fail  where  the  wife  does  not  survive  the  tes- 
tator. 

(Syllaboa  by  the  Court) 

Error  from  superior  court,  Richmond 
county;    E.  L.  Brlnson,  Judge. 

BUI  by  Joseph  Getjen  and  others  against 
Max.  Dlemmer  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  R.  Lamar,  and  E.  B.  Baxtor,  for  plain- 
tiffs In  error.  Irwin  Alexander  and  Wm.  H. 
Barrett,  for  defendants  In  error. 

SIMMONS,  O.  J.  The  executor  of  0.  H. 
Qetjen  filed  an  equitable  petition  In  the  su- 
perior court  of  Richmond  county,  asking  the 
court  to  construe  the  will  of  his  testator,  and 
to  give  direction  as  to  the  duties  of  the  ex- 
ecutor. Thereafter  there  was  a  contest  over 
the  probate  of  the  will  In  solemn  form,  and 
the  caveat  was,  by  consent,  appealed  to  the 
superior  court.  The  two -cases  were  there 
tried  together  on  the  pleadings  and  certain 
agreed  facts.  It  was  admitted  that  the  will 
was  originally  executed  In  due  and  legal 
form,  but  the  caveators  contended  that  the 
•Will  had  been  revoked  by  the  testator's  writ- 
ing thereon  the  words:  "This,  my  last  will 
«nd  testament,  Is  of  no  avail,  and  null  and 
void.  Sept.  6.  1809.  C.  H.  Oetjen."  The 
court  held  to  the  contrary,  and  the  caveators 
excepted,  the  questions  thus  raised  being 
dealt  with  In  the  case  of  Oetjen  v.  Oetjen 
(this  day  decided)  42  S.  E.  387.  The  court 
then  proceeded  to  construe  the  will,  and  to 
give  direction  to  the  executor.  This  branch 
Of  the  litigation  was  brought  to  this  court 
by  the  present  bill  of  exceptions.  The  will. 
In  so  far  as  at  present  material,  was  as  fol- 
lows: "(5)  If  my  wife  and  myself  should 
perish  at  sea  in  going  to  or  returning  from 


Germany,  I  give,  devise,  and  bequeath  to 
my  nephew  William  Henry  Oetjen  (son  of 
my  brother,  Joseph),  and  his  heirs,  forever, 
my  house  and  lot  [describing  It]  In  the  city 
of  Augusta,  Georgia.  (6)  In  the  same  event, 
it  is  my  will,  and  I  direct,  that  one  half  of 
the  net  proceeds  of  all  the  rest  and  residue 
of  my  property  and  estate  be  divided  among 
my  mother,  my  brother  Joseph  [and  others]. 
It  Is  further  my  will,  and  I  direct,  that  the 
other  half  of  the  net  proceeds  of  said  re- 
siduum be  equally  divided  among  [certain 
relatives  of  testator's  wife}.  (7)  Should  my 
wife  survive  me,  I  devise  and  bequeath  to 
her.  during  her  natural  life,  the  house  and 
lot  mentioned  in  the  preceding  5th  item  of 
this,  my  will,  and  at  her  death  it  is  my  will 
that  said  house  and  lot  shall  vest  in  my 
nephew  William  Henry  Oetjen,  if  living, 
and,  if  not,  in  bis  children,  and,  if  he  leaves 
none,  or  none  are  living  at  that  time,  then 
in  his  brothers  and  sisters,  or  his  lineal 
heirs.  In  the  same  event,  I  devise  and  be- 
queath to  my  said  wife,  during  her  natural 
life,  all  the  rest  and  residue  of  my  property 
and  estate,  or  the  net  proceeds  thereof,  to 
be  divided  and  distributed  at  her  deatb  as 
directed  in  the  preceding  6tb  item  of  this, 
my  will,  provided  that,  should  she  remarry, 
and  have  issue,  the  whole  of  said  residue 
shall  vest  absolutely  In  my  said  wife  and 
her  heirs,  forever."  This  will  was  executed 
in  1878.  Neither  the  testator  nor  bis  wife 
perished  at  sea.  The  wife  died  on  or  about 
January  21,  1899,  while  the  testator  lived 
until  January  27,  1900.  The  court  below 
held  that  "the  fifth  and  sixth  items  of  the 
will  are  not  of  force,  they  depending  upon 
the  condition  that  the  testator  and  his  wife 
perish  at' sea";  and  that  the  seventh  Item 
"Is  not  of  force,  it  appearing  that  the  testa- 
tor's wife  did  not  survive  him."  To  this  de- 
cision Wm.  H.  Oetjen  and  the  executor  ex- 
cepted. 

1.  We  agree  with  the  trial  court  that  the 
fifth  and  sixth  items  of  the  will  were  con- 
ditional upon  the  happening  of  the  event 
therein  described.  The  testator  did  not,  by 
his  reference  to  the  possibility  of  deatli  at 
sea,  "merely  intend  to  particularize  the  cir- 
cumstances and  inducements  which  sur- 
rounded him,  and  which  prompted"  the  ex- 
ecution of  the  will.  1  Underh.  Wills,  8  8. 
On  the  contrary,  this  contingency  applied  to 
but  two  Items  of  the  will,  and  the  testator 
was  very  clear  In  expressing  his  intention 
that  the  validity  of  these  items  should  de- 
pend upon  the  death  of  his  wife  and  himself 
at  sea.  This  intention  was  shown  both  b.v 
the  language  employed  to  express  the  con- 
tingency, and  also  by  the  fact  that  the  will 
then  proce«led  to  make  a  different  disposi- 
tion of  the  property  In  case  the  named  event 
should  not  occur. 

2.  With  regard  to  the  seventh  item  of  the 
wIU,  the  learned  counsel  for  the  plalntlCTs  in 
error  contended  th.it  the  devise  was  equiva- 
lent to  a  devise  to  the  wife  for  life,  with  11m- 
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itation  oyer  at  her  deatb  (uuleas  she  should 
remarry  and  have  issue);  that  the  general 
rule  is  that,  in  the  erent  of  the  death  of  a 
life  tenant  before  the  testator,  the  life  estate 
only  is  extinguished,  and  the  remainderman 
Is  let  in  as  soon  as  the  will  takes  effect;  that 
the  words  "should  my  wife  survive  me"  were 
only  expressive  of  what  must  I)e  true  in 
every  life  estate;  and  that  the  interposition  of 
the  words  "it  is  my  will"  between  the  life 
estate  and  the  remainder  separated  the  two 
devises,  that  to  the  nephew  springing  from 
a  new  root,  and  being  an  Independent  sub- 
stantive gift.  It  is,  of  course,  true,  gener- 
ally, where  there  is  a  devise  to  one  for  life, 
with  remainder  to  another,  that  the  remainder 
Is  not  extinguished  tiy  the  death  of  the  life 
tenant  before  the  deatb  of  the  testator.  In 
the  present  case,  however,  the  question  is  as 
to  whether  the  life  estate  and  the  rMuainder 
are  not  both  dependent  upon  the  happening 
of  a  condition  or  contingency.  The  words 
"should  my  wife  survive  me"  clearly  import 
a  condition  as  to  the  life  estate,  and  the  real 
question  is  as  to  whether  the  subsequent  gifts 
to  the  nephew  and  other  relatives  are  not 
made  to  depend  upon  the  same  condition.  The 
mere  Interposition  of  the  words  "it  la  my  will" 
after  the  gift  of  the  life  estate  will  not  serve 
to  disconnect  the  subsequent  gifts  from  the 
previously  expressed  contingency.  If  the  sub- 
sequent gifts  were  substantive  Independent 
gifts,  thte  might  be  true.  1  Jarm.  WUis  (6tb 
Am.  Ed.)  803.  "It  Is  not,  however,  to  be  as- 
sumed that  whenever  the  word  'Item'  or  'llite- 
wlse'  begins  a  sentence,  It  creates  a  complete 
severance  of  all  that  follows  from  the  pre- 
viously expressed  contingency.  It  cannot  be 
put  higher  than  this:  that  such  expressions 
make  a  prima  facie  case  for  the  disconnection, 
which  the  context  of  the  will  may  either 
maintain  or  rebut."  Id.  804.  In  the  present 
case  the  words  "It  is  my  will"  do  not  stand 
at  the  beginning  of  the  sentence,  but  in  the 
middle  of  It.  They  occur  in  the  midst  of  the 
words  expressing  the  gift  to  those  who  are 
to  take  after  the  termination  of  the  life  es- 
tate. Xor  are  the  gifts  to  the  wife  and  those 
to  the  others  Independent  and  disconnected. 
On  the  contrary,  they  form  an  uninterrupted 
series;  the  gifts  to  the  wife  for  life  being  Im- 
mediately and  without  interruption  followed 
by  the  ulterior  limitations.  "If  the  ulterior 
limitations  be  immediately  consecutive  on  the 
particular  contingent  estate  in  unbroken  con- 
tinuity, and  no  intention  or  purpose  Is  express- 
ed with  reference  to  that  estate  in  contradis- 
tinction to  the  others,  the  whole  will  be  con- 
sidered to  hinge  on  the  same  contingency; 
and  that,  too,  although  the  contingency  relate 
personally  to  the  object  of  the  particular  es- 
tate, and  therefore  appear  not  reasonably  ap- 
plied to  the  ulterior  limitations.  Thus,  where 
an  estate  for  life  is  made  to  depend  on  the 
contingency  of  the  object  of  It  being  alive  at 
the  period  when  the  preceding  estates  deter- 
mine, limitations  consecutive  on  that  estate 
have  been  held  to  be  contingent  on  the  same 


event,  for  want  of  something  In  the  will  t» 
authorize  a  distinction  between  them."  Id, 
802,  and  cases  cited.  After  a  careful  reading 
of  many  authorities,  we  believe  that  the  weight 
of  the  best-considered  cases  Is  In  accord  with 
this  view.  Our  decision  is,  however,  not 
made  merely  because  of  the  similarity  of  de- 
cisions In  other  cases.  In  no  class  of  cases 
are  seeming  precedents  of  less  value  than 
those  involving  the  construction  of  wills. 
Each  case  must  depend  largely  upon  Its  own 
facts,  the  words  used  In  the  clause  or  Item 
under  consideration,  and  the  context  general- 
ly, the  court  seeking  diligently  the  intention 
of  the  testator.  In  the  present  case  the  gram- 
matical construction  of  the  words  used  would 
import  a  contingency  as  to  both  the  gifts  to 
the  wife  and  the  ulterior  gifts,  and  this  con- 
struction seems,  from  the  context  and  from 
the  instrument  as  a  whole,  to  be  what  the 
testator  Intended.  The  Items  of  the  will  pre- 
ceding the  fifth  sought  to  dispose  of  but  little 
property,  and  even  as  to  that  must  Call,  for 
reasons  not  necessary  here  to  be  set  out,  anA 
the  only  Item  which  follows  the  seventh  dis- 
posed of  no  property;  so  that  a  decision  that 
the  fifth,  sixth,  and  seventh  items  are  Inopera- 
tive serves.  In  effect,  to  declare  an  Intestacy 
save  as  to  the  nomination  of  an  executor. 
While  this  Is  true,  we  cannot  say  that  the  tes- 
tator did  not  so  desire.  He  made  the  dis- 
posing items  of  his  will  dependent  upon  cer- 
tain contingencies.  As  the  contingencies  did 
not  occur,  these  items  are  inoperative.  As  to 
what  the  testator  desired  bi  case  of  the  failure 
of  these  contingencies  the  will  Is  silent,  and 
we  are  left  to  conjecture  alone,  unless  the  tes- 
tator's silence  be  evidence  that  he  desired  the 
law  to  take  Its  course  as  in  case  of  an  In- 
testacy. After  a  careful  study  of  the  wHl 
as  a  whole,  we  are  convinced  that  the  deci- 
sion below  was  correct,  and  that  the  disputed 
items  were  all  dependent  upon  the  contin- 
gencies expressed  in  them,  and  that  all  of 
these  items  failed  because  of  the  failure  of 
the  contingencies. 

Judgment  affirmed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
sickness. 


PAT  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CRIMINAL  LAW— ATITRHJ    POTS   ACQUTP-RB- 
CBIVING   STOLEN  GOODS. 

1.  Au  acquittal  upon  an  indictment  for  bur- 
glai7  will  not  support  a  plea  of  autre  tola  ac- 
quit to  an  Indictment  for  receiving  stolen  goods, 
KDOwlDg  the  same  to  have  been  stolen. 

2.  A  charge  of  this  nature  cannot  be  estab- 
lished by  evidence  showing  that  the  accused  re- 
ceived the  stolen  Koods,  not  knowing  at  thB 
time  that  they  hud  been  stolen,  but,  upou  being 
Informed  of  the  lar:'eD.7  secreted  the  goods,  ana 
retained  the  poKsession  thereof. 

(Syllabus  by  the  Court.) 
Error  from  superior  court,  Elbert  county;. 
H.  M.  Holden.  Judge. 

^  1.  Seo  Criminal  Law,  vol.  14,  Cent.  DIx.  |  3M. 
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Fauuie  Pat  was  convicted  of  recelring  sto- 
len goods,  and  brings  error.    Reversed. 

1.  C.  Van  Duzer  and  Geo.  C.  Grogan,  for 
plaintiff  In  error.  David  W.  Meadovr,  Sol. 
Oen.,  for  the  State. 

Fisn,  J.  Fannie  Pat  was  Indicted  for  the 
offense  of  receiving  stolen  goods,  knowing 
them  to  be  stolen.  Upon  the  trial  she  plead- 
ed autre  fols  acquit.  In  that  she  bad,  at  a 
former  term  of  the  court,  been  tried  and 
acquitted  of  the  oftense  of  burglary,  and  that 
the  facts  In  the  burglary  case  were  the  same 
as  those  In  the  case  upon  trial;  the  two 
'cases  involving  the  same  transaction.  The 
plea  was  overruled,  and  upon  the  trial  the 
accused  was  found  guilty.  She  made  a  mo- 
tion for  a  new  trial,  which  was  denied, 
whereupon  she  excepted  to  the  Judgment  re- 
fusing the  new  trial,  and  also  to  the  over- 
ruling of  the  plea  of  autre  fois  acquit 

1.  The  offense  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,  is  not'a  necessary 
element  In,  and  does  not  constitute  an  essen- 
tial part  of.  the  <^ense  of  burglary.  The 
two  offenses  are  separate  and  distinct,  and 
a  verdict  of  guilty  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,  could  not  legally 
be  found  under  an  Indictment  for  burglary. 
Maugham  v.  State,  87  Oa.  649,. 13  S.  E.  558. 
Therefore,  the  acquittal  of  the  accused  upon 
the  Indictment  for  burglary  could  not  sup- 
port a  plea  of  autre  fols  acquit  to  the  indict- 
ment for  receiving  stolen  goods,  knowing 
them  to  be  stolen.  See  Bell  t.  State,  103  Ga. 
307,  30  S.  B.  294,  68  Am.  St  Rep.  102; 
Smith  v.  State,  106  Ga.  724,  32  S.  B.  127. 

2.  C!omplalnt  was  made  of  a  charge  of  the 
court  to  the  effect  that  if  the  accused  did 
not  know  that  the  goods  were  stolen  at  the 
time  she  received  them,  but  knew  after  she 
received  them  that  they  were  stolen,  and 
tlien  secreted  them,  the  Jury  would  be  au- 
thorized to  convict  her.  We  think  this  charge 
was  erroneous.  The  gist  of  the  offense  of 
receiving  stolen  goods,  knowing  them  to  be 
stolen.  Is  the  felonious  knowledge  that  the 
goods  were  stolen;  and  to  constitute  the  of- 
fense, the  person  receiving  the  goods  must 
have  this  knowledge  at  the  time  of  receiving 
them.  State  v.  Caveness,  78  N.  C.  484;  May 
V.  People,  60  111.  119. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEAVIS,  J.,  absent  oa  ac- 
count of  sickness. 


MEADOWS  V.  FROST. 

(Supreme  Court  of  Georgia.    July  22, 1902.) 

APPEAL-REVIEW. 

1.  No  error  of  law  was  committed,  and  the 
evidence  authorized  the  verdict 


Action  between  C.  S.  Meadows  and  Wil- 
liam Frost  From  the  Judgment,  Meadows 
brings  error.    Affirmed. 

Faircloth  &  Blount  for  plaintiff  in  error. 
Rawlings  &  Howard  and  T.  W.  Hardwick, 
for  defendant  in  error. 

PER  CI7RIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


DOUGAN  et  al.  v.  DUNHAM. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

ACTION    ON   ACCOUNT— EVIDBNCB-CERTIO- 

RARI. 

1.  The  correctness  of  nn  acconnt  cannot  be 
lawfully  proved  by  the  testimony  of  a  witness 
that  the.same  is  ''a  correct  copy  of  the  charges 
made  on  the  bookB"  kept  by  her,  when  the  wit- 
ness further  testifies  that  "she  knew  nothing 
of  her  own  knowledge"  with  respect  to  the 
account  and  "only  copied  in  the  l>ook  entries 
given  to  her  by  [another]  on  slips." 

2.  As  the  magistrate  erred  in  admitting 
against  the  defendants  illegal  testimony,  which 
was  necessarily  prejudicial  to  them,  the  supe- 
rior court  erred  in  not  sustaining  their  petition 
for  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  W.  J.  Dunham  against  Dongan  & 
Shef talL  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

GIgnllhat  &  Stubbs,  for  plaintiffs  In  error. 
Jas.  T.  Evans  and  Twiggs  &  Oliver,  tor  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


(Syllabus  by  the  Court) 

Error    from    superior    court, 
county;   H.  M.  Holden,  Judge. 


Washington 


WELLS  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CRIMINAL     LAW  —  DEPECTIVB     VERDICT  — 
AMENDMENT— ARREST  OF  JUDGMENT. 

1.  Where  by  consent  the  jury  in  a  criminal 
case,  after  agreeing  upon  their  finding,  dis- 
persed, and  thereafter  returned  Into  court  a 
verdict  which  was  too  uncertain  or  indefinite  to 
support  a  judgment  it  was  beyond  the  power 
of  the  court  to  order  this  verdict  to  be  so 
amended  as  to  cure  the  defects  therein.  Any 
action  by  the  court  in  attempting  to  thus 
amend  such  a  verdict  should  t>e  treated  as  a 
mere  nullity. 

2.  Where,  upon  an  indictment  charging  the 
offense  of  simple  larceny,  by  stealing  a  hog.  a 
verdict  in  these  words  was  rendered,  "We,  the 
jury,  find  the  defendant  guilty  of  misdemean- 
or, it  was  erroneous  to  overrule  a  motion  in 
arrest  of  judgment. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wa8hlngt<Mi 
county;   B.  D.  Evans,  Judge. 

Set  Wells  was  convicted  of  hog  stealing, 
and  brings  error.    Reversed. 

T.  W.  Hardwick,  for  plaintiff  in  error.  B. 
T.  Rawlings,  Sol.  Gen.,  for  the  State. 
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FISH,  J.  On  tbe  trial  of  Set  WeUs  under 
an  Indictment  charging  bim  with  bog  steal- 
ing, after  the  argument  was  concluded  and 
the  charge  given  to  the  jury,  and  when  the 
court  was  about  to  take  a  recess  for  the 
night,  counsel  for  both  aides  consented  that 
the  Jury  should  disperse  after  agreeing  upon  a 
verdict,  and  that  tbe  foreman  should  return 
the  verdict  Into  court  tbe  next  morning.  A 
verdict  was  agreed  upon  during  tbe  nigbt, 
and  the  jury  then  dispersed.  Tbe  next  morn- 
ing a  verdict  in  the  following  words  was  ren- 
dered: "We,  tbe  Jury,  find  the  defendant 
guilty  of  misdemeanor."  Thereupon  tbe 
eourt,  over  tbe  objection  of  the  accused,  pass- 
ed the  following  order:  "Counsel  for  the  de- 
fendant consented  that  the  Jury  in  tbe  above 
case  might  disperse  after  agreement  on  a  ver- 
dict, and  the  Jury  did  disperse  pursuant  to 
this  agreement  When  the  Jury  came  into 
court  they  rendered  the  following  verdict,  in- 
dorsed on  the  bill  of  indictment:  'We,  tbe 
Jury,  find  the  defendant  guilty  of  misde- 
meanor, T.  3.  Brooks,  Sr.,  Foreman;'  and 
the  said  foreman  stated  at  the  time  tbe  ver- 
dict was  published  that  the  Intent  of  tbe  ver- 
dict was  to  find  tbe  defendant  guilty,  and  to 
recommend  that  tbe  penalty  be  reduced  to  a 
misdemeanor.  It  Is  therefore  ordered  that 
said  verdict  be  amended  In  accordance  there- 
with." Judgment  was  entered  upon  the  ver- 
dict as  amended,  and  the  accused  sentenced 
as  for  a  misdemeanor.  He  moved  In  arrest 
of  Judgment  upon  the  ground  that  there  was 
no  legal  verdict  against  bim  upon  which 
Judgment  could  be  entered.  The  motion  was 
overruled,  and  tbe  accused  excepted. 

Under  the  Code  of  1882  (sections  4390, 
4401),  hog  stealing  was  punishable  as  a  mis- 
demeanor when  the  Jury  trying  tbe  case  rec- 
ommended the  prisoner  to  mercy.  In  such 
event  the  judge  was  obliged  to  follow  tbe 
Jury's  recommendation,  and  to  impose  a  mis- 
demeanor punishment  Such,  however,  is  no 
longer  the  law,  since  the  adoption  of  the 
Code  of  1895.  Pen.  Code,  {  163,  declares: 
"The  punishment  of  bog-stealing  shall  be  as 
prescribed  in  section  161  for  the  offanse  of 
cattle-stealing."  Section  161  is:  "The  steal- 
ing of  one  or  more  animals  falling  under  the 
above  description  of  cattle  shall  be  punished 
by  Imprisonment  In  tbe  penitentiary  not  less 
than  two  nor  more  than  four  years."  Section 
1036  of  that  Code  i>roTide8  that  all  felonies,' 
with  certain  specified  exceptions,  among 
which  hog  stealing  is  not  mentioned,  "shall 
be  punished  by  imprisonment  and  labor  In 
tbe  penitentiary  for  the  terms  set  forth  in 
the  several  sections  in  this  Code  prescribing 
the  punishment  of  such  offenses;  but  on  the 
recommendation  of  the  Jury  trying  the  case, 
when  such  recommendation  is  approved  by 
tiie  Judge  presiding  on  the  trial,  said  crimes 
shall  be  punished  as  misdemeanors.  If  the 
judge  trying  tbe  case  sees  proper,  be  may,  in 
his  punishment,  reduce  such  felonies  to  mis- 
demeanors." It  appears,  therefore,  that  bog 
stealing  Is  now  a  felony,  and  that  the  Jury 


finding  one  accused  of  such  offense  guilty 
cannot  reduce  it  to  a  misdemeanor  by  a  rec- 
ommendation to  mercy.  The  Jury  may,  bow- 
ever,  as  we  have  seen,  recommend  that  the 
prisoner  be  punished  as  for  a  misdemeanor, 
but  such  recoimnendation  has  no  effect  unless 
it  be  approved  by  tbe  presiding  Judge.  It  is 
clear  that  the  Jury  trying  the  present  case 
could  not  legally  find  the  accused  guilty  of 
a  misdemeanor.  Tbe  charge  agabast  him  was 
a  felony,  and  tbe  verdict  was  bound  to  be  one 
or  the  other  of  the  general  verdicts  of  guilty 
or  not  guilty,  or  a  special  verdict  of  guilty, 
with  a  recommendation  for  misdemeanor  pun- 
ishment Tbe  verdict  as  originally  written 
was  none  of  these,  and,  if  not  a  mere  nullity, 
was  manifestly  too  uncertain  and  Indefinite 
to  support  a  Judgment.  The  Judgment,  how- 
ever, was  entered  upon  the  verdict  as  amend- 
ed. Was  that  a  legal  verdict?  We  tbink 
not.  While  a  verdict  may  be  amended  in 
mere  matter  of  form  after  the  Jury  rendering 
it  have  dispersed,  the  verdict  cannot,  after 
such  dispersal,  by  amendment  be  essentially 
changed.  Tbe  amendment  in  the  present  case 
sought  to  make  a  substantial  change  in  the 
verdict  as  It  originally  appeared.  A  verdict 
finding  tbe  accused,  who  was  on  trial  for  a 
specified  felony,  guilty  of  a  misdemeanor  gen- 
erally, which  was  not  permissible,  was  sought 
to  be  changed  to  one  finding  him  guilty  of 
tbe  felony  charged,  with  recommendation 
that  a  misdemeanor  punishment  be  Imposed. 
This  could  not  legally  be  done.  What  the 
foreman  said  as  to  the  Intent  of  the  verdict 
could  not  authorize  the  amendment  sought  to 
be  made;  for,  when  the  verdict  was  agreed 
on  and  the  Jury  dispersed,  the  trial  was,  in 
effect  at  an  end  (Smith  v.  State,  59  Ga.  513, 
27  Am.  Sep.  393),  and  the  jury  was  functus 
officio.  The  verdict  as  amended  was  not  tbe 
verdict  found  by  the  Jury,  and  no  valid  Judg- 
ment could  be  entered  upon  it.  The  court 
therefore  erred  in  overruling  the  motion  In 
arrest  of  Judgment 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


NEW  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CONTRACT— HIRING  OUT  SERVICES  OF  SON— 
RELEASING  CLAIMS  FOR  INJURY— VALIDITY 
AND  EFFECT. 

1.  A  contract  whereby  a  father  hires  his  mi- 
nor son  to  another,  and  releases  him  from  all 
liability  for  "damapes  for  any  injuries  sus- 
tained" by  the  son  while  in  the  empioj-er's  serv- 
ice, will,  when  such  contract  can,  under  the 
facts  of  a  case  arising  thereunder,  be  properly 
treated  as  valid  and  binding,  defeat  a  recovery 
by  the  father  for  the  loss  of  the  value  of  the 
son's  services  during  minority,  even  where  such 
loss  is  occasioned  by  the  homicide  of  the  minor. 

2.  Such  a  contract  though  made  with  a  rail- 
way company,  is  valid  and  binding  to  the  ex- 
tent of  exempting  the  latter  from  liability  for 
negligent  acts  of  itself  or  servants  which  are 
not  criminal. 

(Syllabus  by  the  Court) 
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Error  from  city  court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  W.  B.  New  against  the  Southern 
Hallway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Arnold  &  Arnold,  for  plaintiff  In  error. 
Doi-sey,  Brewster  &  Howell  and  Sanders  Mc- 
Danlel,  for  defendant  In  error. 

LUMPKIN,  P.  J,  The  Southern  Railway 
Company  employed  as  a  switchman  Looney 
Oscar  New,  the  minor  son  of  W.  B.  New. 
The  latter  entered  Into  a  written  contract 
\«-lth  the  company,  by  which  he,  among  other 
things,  stipulated  as  follows:  "I  further  here- 
by agree  and  consent  that  said  company  is 
by  these  presents  released  and  forever  ac- 
quitted from  all  or  any  claim  or  liability  to 
me  for  damages  for  any  injuries  sustained 
by  said  Looney  Oscar  New  while  in  its  em- 
ployment; and  also  that  said  company  may 
pay  all  w^ges  and  other  moneys  due  or  grow- 
ing out  of  said  employment  direct  to  blm, 
and  receive  acquittance  therefor  from  him  In 
his  own  name."  The  minor  was  killed  wblle 
In  the  service  of  the  company,  and  the  fathor 
brought  an  action  for  the  value  of  his  serv- 
ices up  to  the  time  wben  he  would  have 
attained  majority.  After  the  plaintiff  had 
closed,  the  defendant  introduced  In  evidence 
the  above-mentioned  contract,  and  the  court 
directed  a  verdict  In  Its  favor,  on  the  ground 
that  this  contract  "barred  any  right  of  the 
plaintiff  to  recover."  To  this  W.  B.  New 
excepted.  The  case,  as  here  presented  and 
argued,  turns  upon  the  two  questions  dealt 
with  In  the  discussion  which  follows. 

1.  It  was  Insisted  In  behalf  of  the  plain- 
tiff In  error  that,  as  the  contract  purported 
to  relieve  the  company  only  from  such  dam- 
ages as  might  arise  from  "injuries"  sustain- 
ed by  the  minor.  It  did  not  apply  to  dam- 
ages resulting  to  the  father  from  the  son's 
death.  WhUe  "Injury"  and  "death"  are  by 
no  means  synonymous,  It  Is  certainly  true 
that,  relatively  to  a  father  seeking  to  re- 
cover for  the  lost  services  of  his  minor  child, 
It  Is  Immaterial  whether  the  tort  from  which 
his  loss  originated  was  one  which  occasion- 
ed the  child  phy^cal  Injury,  destroying  his 
ability  to  labor,  or  one  which,  by  causing  his 
death,  brought  about  the  same  result.  So 
far  as  the  alleged  right  of  W.  B.  New  to 
have  compensation  from  the  company  was 
concerned,  the  killing  of  his  son  by  it  was, 
to  all  practical  Intents  and  purposes,  the 
same  as  the  Injuring  of  blm  by  It;  for  the 
gist  of  his  action  was  the  loss  of  the  son's 
services.  See  Frazler  v.  Railroad  Co.,  101 
Ga.  70,  28  S.  E.  6&1.  The  company,  in  con- 
tracting with  New  for  a  release  from  dam- 
ages for  injuries  sustained  by  the  son,  was 
manifestly  seeking  to  free  Itself  from  dam- 
ages which,  but  for  the  contract,  the  father 
might  claim  because  of  such  Injuries;  and  in 
this  view  It  is  without  doubt  proper  to  con- 
strue the  term  "injuries,"  used  In  the  con- 


tract, as  having  been  Intended  to  apply  to 
any  and  all  kinds  of  bodily  harm,  whether 
resulting  In  partial  or  total  disability  of  the 
minor  or  In  his  death. 

2.  The  remaining  and  more  Important  con- 
tention of  counsel  for  the  plaintiff  in  error 
is  that,  inasmuch  as  the  contract,  if  enfor^ 
ced,  will,  in  effect,  relieve  the  company  of 
liability  for  the  consequences  of  its  own 
negligence.  It  is  for  this  purpose,  at  least, 
void,  as  being  contrary  to  public  policy.  Our 
ruling  on  this  branch  of  the  case  is  express- 
ed in  the  second  headnote.  In  the  case  of 
Railroad  Co.  v.  Bishop,  50  Ga.  465,  this  court 
held  that  a  contract  between  a  railroad  com- 
pany and  its  employ^,  exempting  the  former 
from  damages  resulting  from  Its  own  negli- 
gence, was,  save  as  to  "any  criminal  neglect 
of  the  company  or  its  principal  officers," 
valid.  In  that  case  the  action  was  by  an 
employ<i  for  personal  injuries.  The  ruling 
therein  made  was  followed  and  applied  in 
Railroad  Co.  v.  Strong,  52  Ga.  461,  which 
was  an  action  by  a  widow  for  the  homicide 
of  her  husband;  and  It  was  decided  that, 
as  the  contract  was  binding  upon  him,  her 
right  of  action  was  cut  off.  A  similar  case 
—that  of  Hendricks  v.  Railroad  Co.— appears 
In  the  same  volume,  page  467.  The  cor- 
rectness of  the  rale  laid  down  In  Bishop's 
Case  was  recognized  In  that  of  Galloway  v. 
Railroad  Co.,  57  Ga.  512,  which  was  also  an 
action  for  personal  Injuries,  brought  by  an 
employe  against  the  company.  These  cases 
were  all  decided  before  the  passage  of  the 
act  of  February  16,  1876,  "to  define  and 
punish  criminal  negligence,"  the  provisions 
of  which  have  been  codified  (Pen.  Code,  S 
115)  as  follows:  "If  any  person  employed  In 
any  capacity  by  any  railroad  company  doing 
business  In  this  state  shall,  In  the  course  of 
such  employment,  be  guilty  of  negligence, 
either  by  omission  of  duty  or  by  any  act  of 
commission,  In  relation  to  the  matters  In- 
trusted to  him,  or  about  which  he  Is  em- 
ployed, from  which  negligence  serious  bodily 
Injury,  but  not  death,  occurs  to  another,  be 
shall  be  guilty  of  criminal  negligence,  and 
shall  be  punished  by  confinement  in  the  peni- 
tentiary not  leas  than  one  nor  more  than  two 
years,  in  the  discretion  of  the  court"  In  the 
case  of  Cook  v.  Railroad,  72  Ga.  48,  which 
was  an  action  by  a  widow  for  the  homicide 
of  her  husband,  this  court,  In  a  decision  ren- 
dered by  two  justices,  held,  In  effect,  that 
after  the  passage  of  the  above-mentioned 
act,  any  negligence  on  the  part  of  a  railroad 
company  or  of  its  servants  from  which  the 
death  of  an  employ^  resulted  was  necessarily 
"criminal  negligence."  It  seems,  however, 
that  the  two  justices  by  whom  the  case  was 
decided  entirely  overlooked  the  fact  that  the 
act  of  1876  expressly '  exempted  from  the 
operation  of  Its  provisions  all  cases  in  which 
deaths  were  caused.  It  is  clear  that  the  pur- 
pose of  the  general  assembly  in  passing  thl» 
act  was  to  create  a  new  class  of  criminal 
offenses,  which  should  embrace  all  acta  of 
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negligence  on  tbe  part  of  railroad  employes, 
irbetlier  of  commission  or  of  omission,  from 
which  aeriouB  bodily  Injury,  "but  not  death," 
might  result;  and  equally  clear  tbat  there 
was  no  Intention  to  change  existing  laws 
with  respect  to  unlawful  homicide,  or  the 
pauishment  therefor.  We  are,  therefore,  sat- 
IsSed  that  a  grave  error  was  committed  in 
making  the  Cook  Case  turn  upon  the  act 
of  1876,  -which  really  bad  no  bearing  upon 
It  The  court  distinctly  recognized  the  cor- 
rectness of  the  settled  rule  that  a  railroad 
company  could  lawfully  stipulate  for  exemp- 
tion from  liability  to  an  employ^  for  dam- 
axes  resulting  from  acts  of  negligence  not 
criminal,  but  made  a  mistake  In  holding  that 
the  act  of  1876  rendered  any  negligent  act 
of  a  railroad  employe  from  which  death  re- 
sulted per  se  felonious.  Under  a  proper  ap- 
plication of  the  rule  Just  stated,  the  case 
should  have  been  made  to  turn  upon  tbe 
question  whether  or  not,  under  the  law  as  it 
stood,  without  reference  to  the  act  of  1876, 
the  negligence  causing  Cook's  death  was 
criminal  and  indictable.  As  this  decision 
was  not  rendered  by  a  full  bench.  It  Is  not 
binding  as  authority;  and,  as  It  was  mani- 
festly based  upon  an  erroneous  view  with 
respect  to  the  true  Intent  and  meaning  of  the 
act  of  1876,  It  wUl  not  be  followed.  This 
court,  in  I^ilton  Bag  &  Cotton  Mills  T.  Wil- 
son, 88  Ga.  818,  15  S.  E.  822,  upon  a  review 
of  the  cases  above  mentioned,  reaffirmed  the 
rule.  In  so  far  as  the  same  was  not  modified 
by  tbe  act  of  1876  touching  railroad  em- 
ployes, that,  "as  between  employer  and  em- 
ployfi,  tbe  latter  In  the  contract  of  hiring 
may  assume  all  risks  appertaining  to  the 
service,  save  such  as  arise  from  criminal 
negligence."  We  have  endeavored  to  show 
tbat  tbe  act  referred  to  has  no  application 
at  all  to  an  action  against  a  railroad  com- 
pany for  a  homicide,  and  that  when,  in  de- 
fense to  a  suit  a  contract  like  that  relied  on 
in  the  present  case  Is  set  up  by  the  com- 
pany. Its  efficacy  should  be  made  to  depend 
upon  whether  or  not  the  act  causing  the 
death  was  criminal,  without  regard  to  tbe 
provisions  of  section  115  of  tbe  Penal  Code, 
which  was,  as  above  stated,  codified  from  the 
act  of  1876.  The  evidence  In  the  present 
case  did  not  so  far  as  this  court  Is  Informed, 
show  that  any  employs  of  the  company  was 
grullty  of  a  criminal  act  from  which  the 
death  of  the  plaintiff's  son  resulted.  In  this 
connection  the  bill  of  exceptions  merely  dis- 
closes that  "the  testimony  for  tbe  plaintiff 
tended  to  support  the  declaration  as  to  the 
allegations  of  negligence."  We  have  care- 
fully read  these  allegations,  and  they  neither 
declare  nor  even  Intimate  that  any  employe 
of  the  defendant  was  guilty  of  a  criminal 
or  indictable  act  It  must,  therefore,  be  as- 
sumed that  no  such  acts  were  proved,  and 
It  follows  that  the  plaintiff  In  error  has  not 
made  it  appear  that  the  court  below  erred 
Id   bolding  tbat  the  contract  into  which  be 


entered  was,  as  applied  to  the  facts  proved,, 
void,  because  contrary  to  the  public  policy 
of  tbls  state.  ^  If  the  plaintiff  in  error  bad 
brought  up  all  the  evidence,  and  an  examina- 
tion of  It  showed  that  as  matter  of  law,  the 
defendant's  employes  were  guilty  of  criminal 
negligence,  the  question  before  us  would  be 
altogether  different 

As  the  contract  relied  on,  bad  it  been  be- 
tween the  deceased  and  the  company,  would 
certainly,  but  for  the  act  of  1805,  which  will 
presently  be  more  fully  noticed,  have  been 
binding,  to  the  extent  herein  laid  down,  up- 
on blm.  It  must  to  that  extent  be  blndlne^ 
upon  tbe  father,  unless  tbe  act  Just  refer- 
red to  contains  something  requiring  a  holding 
to  the  contrary.  It  is  "An  act  to  declare  all 
contracts  between  master  and  servant  made 
In  consideration  of  employment,  whereby  the- 
master  Is  exempted  from  liability  to  tbe  serv- 
ant, arising  from  the  negligence  of  tbe  mas- 
ter or  his  servants,  as  such  liability  is  now 
fixed  by  law,  void  as  against  public  policy." 
Acts  1805,  p.  97.  The  provisions  of  this  act 
now  appear  in  Civ.  Code,  i  2613,  which  reads 
as  follows:  "All  contracts  between  master 
and  servant,  made  in  consideration  of  em- 
ployment, whereby  the  master  is  exempted 
from  liability  to  the  servant  arising  fron» 
the  negligence  of  the  master  or  his  servants, 
as  such  liability  is  now  fixed  by  law,  sbalft 
be  null  and  void,  as  against  public  policy." 
Whatever  change  tbe  passage  of  this  act 
made  In  existing  laws,  it  Is  certain  that  by 
Its  express  terms  it  applies  exclusively  tx^ 
"contracts  between  master  and  servant"  It 
cannot,  therefore,  by  construction,  be  applle* 
to  any  other  contracts.  To  attempt  to  do  so- 
would  be  an  effort  to  legislate,  which  we- 
have  neither  tbe  Inclination  nor  the  author- 
ity to  do. 

It  is  proper  to  remark,  before  concluding^, 
that  this  court  cannot  assume  that  the  court 
below,  without  undertaking  to  pass  upon  the- 
evidence  bearing  on  tbe  question  of  negli- 
gence, directed  the  verdict  complained  of  on 
tbe  theory  that  the  effect  of  the  contract  was- 
to  manumit  the  plaintiff's  son,  and  therefore 
deprive  the  father  of  all  right  to  the  son's 
services  during  his  minority,  and  consequent- 
ly of  all  right  to  compensation  for  the  loss 
thereof.  There  Is  nothing  in  the  bill  of  ex- 
ceptions from  which  It  could  even  be  Infer- 
red tbat  the  court  based  its.  action  in  direct- 
ing the  verdict  upon  any  such  view  of  tbe 
contract  Indeed,  It  does  not  appear  that  the 
court  undertook  to  pass  at  all  upon  the  ques- 
tion whether  or  not  the  contract  did  operate 
to  manumit  tbe  minor;  and,  as  such  was  not 
Its  effect,  It  Is  certainly  not  to  be  presumed 
that  the  court  erroneously  held  to  the  con- 
trary, and  In  this  way  arrived  at  the  conclu- 
sion tbat  the  plaintiff  was  not  entitled  to  re- 
cover. 

Judgment  affirmed.  All  tbe  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
count of  sickness. 
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DITPFBL  T.  STATE. 
(Supreme  Court  of  Georgia.-  Aug.  7,  1902.) 

CRIMINAL  UIW— NEW  TRIAtu 
1.  There  being  no  error  ot  law  complained  of, 
and  the  evidence,  although  entirely  circnmstan- 
tial,  being  sufficient  to  warrant  the  verdict,  the 
judge  did  not  err  in  OTerrullng  the  motion  for 
a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Madison  county; 
H.  M.  Holden,  Judge. 

Thomas  Duffel  was  conylcted  of  x:rime,  and 
brings  error.    Affirmed. 

Geo.  0.  Thomas  and  Jno.  E.  Gordon,  for 
plaintiff  in  error.  David  W.  Meadow,  Sol. 
Gen.,  for  the  State. 

PER  CURIAM.    Judgment  afBrmed. 

LEWIS,  J.,  absent  on  account  of  Blckness. 


MATHESON  et  al.  v.   MAYOR,   ETC.,   OP 
CITY  OP  TENNILLB. 

(Supreme  Court  of  Georgia.    July  22,  1802.) 

DIRECTING  VERDICT. 

1.  This  case  involved  disputed  issues  of  fact, 
which  should  have  been  passed  upon  and  de- 
termined by  the  jury,  and  was  not  one  which 
could  properly  be  disposed  of  by  the  direction 
of  a  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Washington 
county;   H.  M.  Holden,  Judge. 

Action  between  Matheson  and  Neel,  receiv- 
ers, and  the  mayor  and  council  of  the  city  of 
TennlUe.  From  the  Judgment,  tbe  receivers 
bring  error.    Reversed. 

.  T.  W.  Hardwlck,  Kawllngs  &  Howard,  and 
John  0.  Hnrman,  for  plaintiffs  In  error.  Ev- 
ans &  Evans  and  Jas.  K.  Hines,  for  defend- 
ant In  error. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


WALL  V.  BREWER. 
(Supreme  Coui-t  of  Georgia.     July  22,  1902.) 

DIRECTING  VERDICT— HARMLESS   ERROR. 

1.  This  being  an  action  of  trover,  and  the  evi- 
dence demanding  a  finding  for  the  plaintiff, 
tliere  was  no  error  in  directing  the  jury  to  re- 
turn a  verdict  in  his  favor;  and  that  the  court 
also  instructed  the  jury  to  relieve  the  defend- 
ant of  the  costs  certainly  affords  her  no  just 
cause  of  complaint. 

(Syllabus  by  the  CJourt) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  S.  S.  Brewer  against  Bessie 
WalL  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 


W.  D..  Tutt  &  Son,  for  plaintiff  In  error. 
J.  N.  Worley  and  I.  0.  Van  Duzer.  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


HODGES  et  al.  v.  CUMMINGS. 

(Supreme  Court  of  Georgia.    July  22,  1902.) 

RECOVERY  OF  PBRSONALTT— JVDGMBNT  FOR 
DAMAGES— NEW  TRIAL. 

1.  In  an  action  by  the  seller  in  a  conditional 
sale  of  personal  property  to  recover  possession 
of  the  property  on  the  ground  that  the  purchase 
price  has  not  been  paid,  the  plaintiff  may  elect 
to  take  a  verdict  for  damages  alone,  when  it 
appears  that  a  demand  for  the  possession  of 
the  property  was  made  prior  to  the  bringing  of 
the  suit,  and  the  defendant  refused  to  deliver 
possession  of  the  same. 

2.  The  evidence,  though  conflicting,  author- 
ized the  verdict,  and  there  was  no  error  requir- 
ing the  granting  of  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Tattnall  county; 
B.  D.  Evans,  Judge. 

Action  by  M.  P.  Cummlngs  against  P.  C. 
Hodges  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

W.  T.  Burkbalter  and  Jas.  K.  Hlnes,  for 
plaintiffs  In  error.  E.  J.  Giles,  for  defend- 
ant In  error. 

COBB,  J.  This  was  an  action  for  the  re- 
covery of  an  article  of  personal  property. 
The  plaintiff  elected  to  take  a  verdict  for 
the  damages  alone,  and  the  trial  resulted  In 
a  verdict  In  favor  of  the  plaintiff.  The  de- 
fendants assign  error  upon  the  refusal  of  the 
court  to  grant  a  new  trial. 

1.  The  evidence  authorized  a  finding  that 
the  chattel  In  question  was  sold  by  the  plain- 
tiff to  the  defendants  for  a  stated  sum,  that 
title  was  reserved  until  the  purchase  price 
should  be  paid,  and  that  no  part  of  the  same 
bad  been  paid.  Upon  this  state  of  facts  the 
Judge  charged  the  Jury  that  the  plaintiff  was 
entitled  to  elect  to  take  a  verdict  for  the 
amount  due  on  the  purchase  price  of  the 
property,  and  this  charge  Is  assigned  as  er- 
ror. It  is  contended  that,  while  It  Is  the 
general  rule  that  a  plaintiff  in  an  action  for 
tbe  recovery  of  personal  property  may  elect 
to  take  a  verdict  for  the  damages  alone,  still 
In  suits  to  recover  personal  property  which 
has  been  the  subject  of  a  conditional  sale 
the  plaintiff  is  compelled  to  take  an  alterna- 
tive verdict  permitting  the  defendant  to  re- 
turn the  property  In  satlp.ractlon  of  the  Judg- 
ment, if  he  sees  proper  to  do  so.  It  is  said 
that  an  action  to  recover  the  property  In 
such  a  case  amounts  to  a  rescission  of  the 
contract  of  sale,  and  that  upon  such  rescis- 
sion tbe  seller  is  entitled  to  demand  the 
property  which  was  the  subject  of  the  sale, 
but  not  the  value  of  the  same.  When  the 
law  authorizes  a  seller  to  rescind  the  sale, 
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be  may  demand  of  the  buyer  the  poBsesalon 
«f  the  property,  and  a  surrender  of  the  prop- 
erty hi  compliance  with  such  demand  will 
release  the  buyer  from  the  obligation  im- 
posed upon  him  by  the  contract  of  sale;  but 
yrbea  such  a  demand  Is  made,  and  the  buyer 
refuses  to  deliver  the  property,  such  demand 
ind  refusal  constitute  a  conversion,  and  the 
seller  may  bring  an  action  for  the  recovery 
ct  the  property  in  the  nature  of  an  action  of 
trover;  and  when  this  is  done  the  seller  is 
entitled  to  all  the  rights  which  a  plaintifl  in 
Nch  an  action  is  entitled  to  under  the  stat- 
ute of  this  state,  and  one  of  these  is  a  right 
to  take  a  verdict  for  damages  alone.  If  he 
sees  proper.  The  right  of  the  buyer  to  dls- 
cbarge  the  obligation  imposed  by  the  con- 
tract of  sale  by  mere  delivery  of  the  prop- 
erty to  the  seller  Is  lost  by  a  refusal  to  sur- 
render the  same  upon  demand  made  prior 
to  the  institution  of  the  suit,  if  the  seller  in 
the  suit  subsequently  brought  to  recover  the 
property  elects  to  take  a  verdict  for  the  dam- 
ages alone.  In  cases  of  conditional  sales, 
where  the  title  is  reserved,  while  the  plain- 
tiff may  elect  to  take  a  verdict  for  damages 
alime,  the  measure  of  damages  is  not  in  all 
cases  tbe  value  of  the  property.  If  the 
value  of  the  property  is  greater  than  the 
balance  due  cm  the  debt,  then  the  measure 
of  damages  is  the  balance  due  on  the  debt 
at  the  date  of  the  verdict.  If  the  value  of 
the  property  Is  less  than  the  balance  due  on 
the  debt,  the  measure  of  damages  is  the 
value  of  the  property.  In  the  present  case 
the  value  of  the  property  was  admitted  by 
the  def  «idants  in  their  plea  to  be  the  amount 
stated  in  the  plaintiff's  petition,  and  the 
amount  so  admitted  was  the  balance  due  on 
the  purchase  price  of  the  property.  It  was, 
therefore,  not  erroneous  for  the  Judge  to 
charge  the  Jury  that,  the  plaintiff  having 
elected  to  recover  the  damages  alone,  he 
was  entitled  to  recoy«  the  amount  admitted 
tai  the  defendant's  plea. 

2.  The  foregoing  division  of  this  opinion  dis- 
poses of  the  only  question  made  in  the  rec- 
ord wblch  requires  special  notice.  The  other 
charges  complained  of  were  not  erroneous 
for  any  reason  assigned.  The  evidence, 
though  conflicting  on  several  of  the  material 
issues  in  the  case,  was  sufBcient  to  authorize 
the  verdict  and  the  court  did  not  err  In  re- 
fusing to  grant  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
<«ant  of  sickness. 


SOUTHERN  BY.  CO.  v.  WEBB. 
(Sopreme  Court  of  Georgia.    Aug.  7,  1902.) 

CARRIERS  -  INJURY  TO  PASSENOKR  —  PROXI- 
VATE  CAUSE— INTERVENING  ACT— OWNER- 
SHIP OF  TRACKS— ADMISSIBILITY  OP  BVI- 
DRNCB-MODB  OF  INJURY— SUFFICIENCY  OF 
EVIDENCB. 

1.  While  the  general  rule  is  that  if.  siibse- 
qnently  to  an  origioal  wrongful  or  negligent 
act,  a  new  cause  has  iutervened,  of  itself  suttl- 


dent  to  stand  as  the  cause  of  the  misfortune, 
the  former  must  be  considered  as  too  remote, 
still  if  the  character  of  the  intervening  act 
claimed  to  break  the  connection  between  the 
original  wrongful  act  and  the  subsequent  injury 
was  such  as  its  probable  or  natural  consequen- 
ces could  reasonably  have  been  anticipated,  ap- 
prehended, or  foreseen  by  the  original  wrong- 
doer, the  causal  connection  is  not  broken,  and 
the  original  wrongdoer  is  responsible  for  ail  of 
the  consequences  resulting  from  the  intervening 
act. 

2.  There  was  no  error  in  any  of  the  rulings 
complained  of  which  required  the  gi'anting  of 
a  new  trial.  The  evidence  authorized  the  ver- 
dict, and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Richmond  county; 
W.  F.  Eve,  Judge. 

Action  by  Louis  Webb  against  the  South- 
ern Railway  Company.  From  a  Judgment 
for  pfalntlff,  defendant  brings  error.  Af- 
firmed. 

Jos.  B.  &  Bryan  Cumralng,  for  plaintiff  In 
error.  H.  O.  Hammond  and  C.  H.  Cohen,  for 
defendant  in  error. 


COBB,  J.  This  was  an  action  by  the  fa- 
ther of  John  W.  Webb  against  the  Southern 
Railway  Company  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  on  ac- 
count of  the  homicide  of  his  son.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  complained  that  tiie  court 
erred  in  refusing  to  grant  It  a  new  trial. 

1.  The  petition  alleged  that  John  W.  W^ebb 
was  a  passenger  on  one  of  the  trains  of  the 
defendant;  that  while  in  one  of  the  cars  of 
the  train,  in  the  exercise  of  all  ordinary  care 
and  diligence,  and  'just  as  he  was  about  to 
take  a  seat  near  the  rear  door  of  the  car,  the 
train  was  negligently,  suddenly,  forcibly,  and 
vtitb  great  violence  Jerked,  Jarred,  and  Jolted, 
and  as  a  result  Webb  was  suddenly  and  with- 
out fault  on  bis  part  thrown  through  the  rear 
door  of  the  car,  and  fell  across  the  platform 
at  the  end  of  the  car  onto  the  track  on  a 
bridge  over  which  the  train  was  passhig  at 
the  time  the  Jolt  took  place;  that  he  was 
stunned  by  -the  fall,  and  rendered  inseusible; 
and  that  while  upon  the  track  in  a  stunned. 
Insensible,  and  injured  condition,  and  unable 
to  walk  or  protect  himself,  he  was  negligently 
run  over  and  killed  by  another  engine  passing 
along  the  track  over  the  bridge.  There  was 
evidence  authorizing  the  Jury  to  find  that 
Webb  was  a  passenger  upon  a  train  of  the 
defendant,  and  that  while  this  train  was  go- 
ing over  a  bridge  a  sudden  and  violent  Jolt 
occurred,  sufficient  to  throw  one  from  his 
feet  who  was  standing  in  the  train,  and 
which  had  the  effect  of  Jostling  the  passeu- 
gcrs  and  throwing  down  bundles  from  the 
racks  of  the  car;  that  Webb  was  seen  upon 
the  train  Jtist  before  this  Jolt  occurred,  and 
he  was  then  near  the  rear  door  of  the  car; 
that  he  was  not  seen  afterwards  by  any  one 
who  was  in  the  car;  that  shortly  after  the 
train  upon  which  lie  was  last  seen  had  pass- 
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ed  oyer  the  bridge  an  engine  belonging  to  the 
Georgia  Railroad  Company  ran  over  and  kill- 
ed Webb,  who  was  lying  across  the  track  on 
the  bridge  Just  at  the  pohit  where  the  train 
was  when  the  Jolt  occurred;  that,  while  the 
defendant  bad  no  control  over  this  engine, 
the  engines  of  the  Georgia  Railroad  Com- 
pany bad  a  right  to  use  this  track,  and  It 
was  known  to  the  defendant  that  the  engines 
of  that  company  might  pass  along  the  track 
at  any  time  when  it  was  not  otherwise  in 
use.  While  the  evidence  was  conflicting  as 
to  some  of  the  points  above  referred  to,  there 
was  ample  evidence  authorizing  the  Jury  to 
find  all  of  the  facts  above  stated.  It  Is  con- 
tended by  the  counsel  for  the  plaintiff  that 
from  this  evidence  the  Jury  could  have  infer- 
red that  Webb  was  thrown  from  the  rear 
door  of  the  car  upon  the  track,  an^  was 
there  In  a  stunned  condition  at  the  time  the 
engine  ran  over  him.  Counsd  for  the  rail- 
way company  contends  that  the  Jury  were 
not  authorized  to  draw  any  such  inferences, 
and  that  the  plaintiff  has  failed  to  establish 
the  case  made  in  the  petition,  but  that,  even 
if  this  position  is  not  correct,  and  the  Jury 
were  authorized  to  infer,  from  the  facts 
above  referred  to,  that  Webb  was  thrown 
from  the  inside  of  the  car  through  the  rear 
door  of  the  same  upon  the  track,  and  stun- 
ned by  the  fall,  still  the  plaintiff  could  not 
recover,  for  the  reason  that  the  negligence  of 
the  defendant  which  resulted  in  Webb's  be- 
ing hurled  npon  the  track  was  not  the  proxi- 
mate cause  of  his  death,  but  tliat  the  imme- 
diate cause  of  his  death  was  the  intervention 
of  another  Independent  agency,— that  is,  the 
running  of  the  engine  of  the  Georgia  Rail- 
road Company  upon  the  tracks  at  that  point 
As  we  have  reached  the  conclusion,  for  the 
reasons  which  will  be  hereafter  stated,  that 
the  Jnry  were  authorized  to  infer,  from  the 
facts  above  detailed,  that  Webb  was  negli- 
gently thrown  from  the  inside  of  the  car 
through  the  rear  door  ui>on  the  track,  it  be- 
comes necessary  to  determine  whether  this 
negligence  on  the  part  of  the  defendant  was 
so  far  the  proximate  cause  of  the  death  of 
Webb  that  the  defendant  would  be  liable,  not- 
withstanding the  death  was  not  actually 
brought  about  by  the  fall  from  the  train,  but 
by  the  running  of  the  engine  which  ran  over 
and  killed  him  while  he  was  lying  in  an  In- 
sensible condition  upon  the  track.  See,  in 
this  connection,  Hopkins,  Pers.  InJ.  f§  14-16. 
"No  branch  of  the  subject  of  personal  in- 
juries presents  greater  difficulty  than  the  de- 
termination of  liability  for  a  specific  loss, 
with  reference  to  its  naturalness  and  proxim- 
ity as  a  consequence  of  the  wrongful  act  com- 
plained of."  Watson,  Pers.  InJ.  §  25.  As 
was  said  by  Elbert,  J.,  in  Car  Co.  v.  Barker, 
4  Colo.  344,  34  Am.  Rep.  89:  "What  Is  the 
proximate  cause  of  an  injury  In  a  legal  sense 
Is  often  an  embarrassing  question.  Involved 
In  metaphysical  distinctions  and  subtleties 
difficult  of  satisfactory  application  in  the 
varied  and  practical  affairs  of  life."    Chief 


Justice  Shaw,  in  Marble  v.  City  of  Worcester, 
4  Gray,  397.  said:  "The  whole  doctrine  of 
causation,  considered  In  Itself  metaphysically, 
is  of  profound  difficulty,  even  if  It  may  not 
be  said  of  mystery."  In  Scott  v.  Hunter,  46- 
Pa.  195,  &t  Am.  Dec.  542,  Strmig,  X,  said: 
"Indeed,  It  1b  imitossible  by  any  general  rule 
to  draw  a  line  between  those  Injurious  causes 
of  damage  which  the  law  regards  as  suffi- 
ciently proximate  and  those  which  are  too 
remote  to  be  the  foundation  of  an  action." 
In  Smith  V.  Telegraph  Co.,  83  Ky.  114.  4 
Am.  St.  Rep.  126,  Judge  Holt  remailsed: 
"The  line  between  proximate  and  remote 
damages  Is  exceedingly  shadowy;  so  much 
so  that  the  one  fades  away  into  the  other, 
rendering  It  often  very  difficult  to  determine 
whether  there  Is  such  a  connection  between 
the  wrong  alleged  and  the  resulting  injury  a» 
to  place  them,  in  contemplation  of  law,  In  the 
relation  of  cause  and  effect."  It  has  been 
said  that,  notwithstanding  the  maze  of  doubt 
and  difficulty  with  which  this  subject  seem» 
to  be  Involved,  still  it  is  posinible  to  take 
a  more  practical  and  simpler  view  than  the 
observations  of  learned  Jurists  would  Indicate; 
that  the  practical  administration  of  Justice 
prefers  to  disregard  the  intricacies  of  meta- 
physical distinctions  and  subtleties  of  causa- 
tion, and  to  hold  that  the  inquiry  as  to  nat- 
ural and  proximate  cause  and  consequence 
is  to  be  answered  In  accordance  with  com- 
mon sense  and  common  understanding.  Wat- 
son, Pers.  InJ.  f  28.  From  the  author  Just 
cited  we  quote  the  foilowhig:  "A  natural 
consequence  is  one  which  has  followed  front 
the  original  act  complained  of  in  the  usual, 
ordinary,  and  experienced  course  of  events;  ft 
result,  therefore,  which  might  reasonably  have 
been  anticipated  or  expected.  Natural  conse- 
quences,' however,  do  not  necessarily  Include 
all  such  as,  upon  a  calculation  of  chances, 
would  be  found  possible  of  occurrence,  or  such 
as  extreme  prudence  might  anticipate,  but 
only  those  which  ensue  from  the  original  act, 
without  any  such  extraordinary  coincidence  or 
conjunction  of  circumstances  as  that  the  usual 
course  of  nature  should  seem  to  have  been  de- 
parted from."  Section  33.  "From  the  very 
outset  the  practical  distinction  between  causes 
and  consequences  should  be  borne  In  mind  In 
this  particular:  a  consequence  of  an  original 
cause  may.  In  turn,  become  the  cause  of  suc- 
ceeding consequences.  But  such  a  cause  should 
not,  manifestly,  be  regarded  as  an  intorening 
capse.  which  will  relieve  from  liability  the 
author  of  the  original  cause,  but  rather  as 
only  a  consequence  along  with  the  other  con- 
sequences. A  tortious  act  may  have  several 
consequences,  concurrent  or  successive,  for 
all  of  which  the  first  tort  feasor  is  responsi- 
ble. It  Is  not  Intervening  consequences,  but 
Intervening  causes,  which  relieve.  The  test 
is  to  be  found.  It  has  been  said,  not  In  the 
number  of  Intervening  events  or  agents,  but 
in  their  character,  and  in  the  natural  and 
probable  connection  between  the  wrong  done 
and   the  Injurious   consequence.    So   long   as 
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it  afflrmatirely  appears  that  the  mischief  is 
attributable  to  the  original  wrong  as  a  re- 
sult which  might  reasonably  have  been  fore- 
seen as  probable,  legal  liability  continues." 
Section  58.  "Some  authorities  have  formu- 
lated rules'  on  this  subject  designed  for  gen- 
eral application,— as  that  the  defendant  is 
not  responsible  where  there  has  intervened 
the  willful  wrong  of  a  third  person,  or  is  lia- 
ble where  such  act  Is  of  a  negligent  character 
merely.  But  the  better  doctrine  is  believed 
to  be  that  whether  or  not  the  Intervening  act 
of  a  third  person  will  render  the  earlier  act 
too  remote  depends  simply  upon  whether  the 
-concurrence  of  such  intervening  act  might 
reasonably  have  been  anticipated  by  the  de- 
fendant." Section  71.  In  Railway  Co.  v. 
Taylor,  104  Pa.  816.  49  Am.  Rep.  680,  Mr. 
Justice  Paxson  said:  "In  determining  what 
is  approximate  cause  the  true  rule  is  that  the 
Injniy  must  be  the  natural  and  probable  con- 
sequence of  the  negligence;  such  a  conse- 
quence as,  under  the  surrounding  circumstan- 
ces of  the  case,  might  and  ought  to  have  been 
foreseen  by  the  wrongdoer  as  likely  to  flow 
from  his  act"  In  Lane  v.  Atlantic  Works, 
111  Mass.  139,  Colt,  J.,  said:  "The  injury 
must  be  the  direct  result  of  the  misconduct 
cliarged;  but  it  will  not  be  considered  too 
remote  if,  according  to  the  usual  experience 
of  mankind,  the  result  ought  to'  have  been 
apprehended.  'The  act  of  a  third  person,  In- 
tervening and  contributing  a  condition  neces- 
sary to  the  Injurious  effect  of  the  original 
negligence  will  not  excuse  the  first  wrong- 
doer, if  such  act  ought  to  have  been  fore- 
seen. The  orlg^inal  negligence  still  remains 
a  culpable  and  direct  cause  of  the  injury. 
The  test  is  to  be  found  in  the  probable  in- 
Jurions  consequences  which  were  to  be  antici- 
pated, not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise."  In 
Seale  t.  Railway  Co.,  65  Tex.  278,  57  Am. 
Bep.  602,  Chief  Justice  Willie  said:  "What 
cliaracter  of  intervening  act  will  break  the 
causal  connection  between  the  original  wrong- 
ful act  and  the  subsequent  injury  is  also  left 
in  doubt  by  the  decisions.  If  the  interven- 
ing cause  and  Its  probable  or  reasonable  con- 
sequences be  such  as  could  reasonably  have 
been  anticipated  by  the  original  wrongdoer, 
tbe  current  of  authority  seems  to  be  that  the 
connection  is  not  broken."  See,  also.  Invest- 
ment Co.  T.  Rees  (Colo.  Sup.)  42  Pac.  42,  46; 
21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  486  et 
eeq. 

Treating  it  as  established  in  the  present 
case  that  Webb  was  upon  the  track  of  the 
defendant  in  an  insensible  condition  as  a  re- 
sult of  the  negligence  of  the  defendant,  Is  It 
reasonable  or  unreasonable  to  bold  that  tbe  de- 
fendant should  have  apprehended  that  a  per- 
son in  this  condition,  in  such  a  place,  might 
be  injured  or  killed  by  the  running  of  an  en- 
gine upon  the  track?  Was  tbe  defendant 
bound  to  anticipate  that  Injury  or  death  might 
result  to  a  person  In  such  a  condition  ha  such 


a  place?  The  track  was  under  the  control  of 
tbe  defendant,  and,  if  Webb  had  been  killed 
by  an  engine  of  the  defendant  which  came 
along  tbe  track  after  the  train  from  which 
Webb  was  thrown  bad  passed,  the  defendant 
would  have  been  liable,  although  the  em- 
ployes in  charge  of  the  engine  had  been 
wholly  free  from  negligence.  Railroad  Co.  v. 
Nix,  68  Qa.  572.  In  that  case  Mr.  Chief  Jus- 
tice Jackson  said:  "Suppose  there  had  been 
a  prosecution  for  murder,  who  would  be  found 
guilty  thereof,— the  conductor  of  the  train  who 
did  tbe  deed  of  tlirowlng  him  off  and  under, 
or  the  conductor  of  the  other  train  who  ran 
unconsciously  over  him?  Clearly,  he  who  did 
tbe  Intentionally  wrongful  act,  and  whose  act 
caused  his  death."  The  principle  upon  which 
the  ruling  in  the  Nix  Case  is  founded  is  that 
a  railway  company  is  bound  to  know  that  its 
tracks  may  be  used  at  any  time  by  tbe  en- 
gines and  trains  of  the  company,  and  is  bound 
to  anticipate  and  apprehend  any  consequence 
that  may  result  to  one  who,  on  account  of  its 
negligence,  is  left  in  a  condition  in  which  and 
In  a  place  where  he  is  liable  to  be  injured  by 
tbe  running  of  such  trains.  If  a  railway  com- 
pany is  bound  to  anticipate  and  apprehend 
that  one  left  in  a  helpless  condition  in  a  peril- 
ous place  upon  Its  tracks  ttirough  its  negli- 
gence vaay  be  injured  by.  one  of  its  own  en- 
gines or  trains  running  thereon.  Is  it  not  equal- 
ly bound  to  so  anticipate  and  apprehend  any 
injury  which  might  result  to  such  a  person 
from  an  engine  of  another  company,  which 
the  first  company  knew  had  a  right  to  and  did 
actually  use  tbe  tracks  from  time  to  time? 
It  would.  Indeed,  bring  about  a  curious  result 
if  the  defendant  would  be  liable  in  such  a 
case  only  when  the  second  engine  or  train 
was  owned  by  it.  It  must  be  kept  in  mind 
that  in  such  cases  no  negligence  is  claimed 
against  the  persons  in  charge  of  the  second 
train  or  engine.  They  are  blameless.  If 
there  is  any  liability,  it  results  from  the  neg- 
ligence of  those  in  charge  of  the  train  which 
left  the  person  killed  in  a  perilous  situation 
upon  the  track.  It  would  seem  that  owner- 
ship of  the  second  engine  or  train  would  be 
entirely  Immaterial,  and  the  only  question  to 
be  considered  would  be  whether  the  first  com- 
pany knew,  or  ought  to  have  known,  tliat  the 
second  engine  or  train,  no  matter  by  whom 
owned,  had  a  right  to,  or  did  actually  from 
time  to  time,  use  the  track  at  the  place  at  wliich 
the  person  was  killed.  When  a  railway  compa- 
ny negligently  leaves  a  person  upon  its  track  In 
a  helpless  condition,  it  will  certainly  be  held 
liable  for  any  injurious  consequences  which 
may  result  to  such  a  person  growing  out  of 
the  running  of  trains  along  the  track,  without 
regard  to  the  ownership  of  such  trains.  If 
the  company  knew  or  ought  to  have  appre- 
hended that  the  trains  would  pass  along  tbe 
track  at  that  point  The  present  case  Is  very 
similar  to  the  case  of  Byrne  v.  Wilson,  15 
Ir.  C.  L.  332.  That  was  a  case  brought  in 
1862,  under  Lord  Campbell's  act,  by  William 
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Byrne,  as  administrator  of  Mary  Byrne, 
ngainst  a  person  who  was  alleged  to  be  the 
proprietor  of  certain  omnibuses,  and  as  such 
engaged  in  the  business  of  a  common  carrier 
of  passengers.  Mary  Byrne  was  a  passenger 
In  one  of  the  omnibuses,  and  through  the  neg- 
ligence of  the  servants  of  the  defendant  the 
omnibus  was  precipitated  into  the  lock  of  a 
canal,  and  Mary  Byrne  was  there  in  an  in- 
sensible condition,  when  the  keeper  of  the 
lock  turned  the  water  therein,  and  she  was 
drowned.  It  was  held  that,  although  the  death 
of  Mary  Byrne  was  not  caused  immediately 
by  the  act  of  the  defendant,  it  was  such  a 
consequential  result  of  that  act  as  entitled 
her  representative  to  maintain  an  action.  Le- 
froy,  C.  J.,  said  (page  340):  "It  was  not  the 
negligence  of  the  defendant  that  was  the  im- 
mediate occasion  of  her  death,  but  it  was  the 
negligence  of  the  defendant  that  put  her  Into 
a  position  by  which  she  lost  her  life,  as  a 
consequential  Injury  resulting  from  that  neg- 
ligence; and  although  that  death  was  not 
caused  Immediately  by  the  act  of  the  defend- 
ant, nor  was  the  hnmediate  and  Instantaneous 
result  of  his  negligence,  yet  It  was  the  con- 
sequential result  of  the  defendant's  act,  and 
enables  her  representative  to  maintain  this  ac- 
tion." The  defendant  knew  that  the  Georgia 
Railroad  Company  had  a  right  to  nse  these 
tracks.  It  also  knew  that  It  might  use  them 
at  any  time.  When,  therefore,  Webb  was 
negligently  thrown  upon  the  tracks,  and  left 
there  in'  a  helpless  condition,  the  defendant 
was  bound  to  apprehend  and  anticipate  that 
injurious  consequences  would  likely  result  to 
him  from  the  use  of  the  track  by  the  serv- 
ants and  agents  of  the  Georgia  Railroad  Com- 
pany in  charge  of  its  engines  and  trains. 
This  being  so,  the  negligence  of  the  defend- 
ant which  resulted  In  leaving  Webb  helpless 
upon  Its  tracks  was  in  law  the  proximate 
cause  of  his  death,  notwithstanding  his  death 
was  actually  brought  about  by  another  agency. 
We  do  not  think  this  ruling  is  in  conflict 
with  any  of  the  cases  cited  in  the  brief  of 
counsel  for  the  plaintiff  In  error.  In  Perry 
V.  Railroad  Co.,  66  Ga.  746,  the  plaintiff  had 
deposited  his  luggage  in  a  car  of  the  defend- 
ant. Intending  to  go  upon  the  train  as  a  pas- 
senger, and  left  the  car,  and  engaged  in  con- 
versation with  another  person  in  the  depot. 
While  so  engaged,  his  attention  was  called  to 
the  fact  that  the  train  had  moved  off,  and  he 
ran  until  he  reached  the  end  of  the  car  shed. 
While  passing  through  the  gateway  of  the 
car  shed,  he  came  In  contact  with  the  engine 
of  another  company,  which  was  coming  into 
the  shed,  and  as  a  consequence  received  se- 
rious injuries.  It  was  held  that  the  negligence 
of  the  railroad  company  In  starting  its  train 
without  giving  a  signal  was  not  the  proxi- 
mate cause  of  the  injury  which  the  plaintiff 
subsequently  received  by  running  against  the 
engine  of  another  train  in  bis  effort  to  catch 
the  defendant's  train.  The  defendant  could 
not  have  foreseen,  nor  was  It  bound  to  antici- 


pate or  apprehend,  that,  as  a  result  of  Its  neg- 
ligence in  starting  its  train  without  a  sigual, 
a  passenger  would,  in  attempting  to  catch  tb« 
train,  run  against  the  engine  of  another  traiu, 
and  receive  serious  injuries.  In  the  case  of 
Mayor,  etc.,  v.  Dykes,  103  Ga.  84Z,  31  S.  E. 
443,  a  street  car  company  bad  negligently  con- 
structed its  track  so  that  tbe  rails  were  above 
the  surface  of  the  street.  The  plaintiff,  whUe 
driving  a  horse  attached  to  a  two-wheel  road 
cart,  attempted  to  drive  across  the  track  at 
an  angle  of  about  45  degrees.  The  wheels  of 
his  cart  came  in  contact  with  tbe  hwn  rails 
of  the  track,  slipped  along  tbe  track,  and 
made  a  scraping  noise,  which  caused  tbe  horse 
to  take  fright  and  ran  away.  The  cart  collid- 
ed with  a  wagon,  and  plaintiff  was  thrown  to 
the  ground  and  seriously  Injured.  Although 
the  street  car  company  may  have  been  negli- 
gent in  the  way  it  constructed  Its  track,  it 
certainly  could  not  have  foreseen  that,  as  a 
result  of  this  negligence,  a  scrapbig  noise 
would  be  made,  and  that  this  noise  would 
frighten  a  horse,  and  the  horse  would  run 
away,  and  the  vehicle  to  which  be  was  bitch- 
ed would  collide  with  a  wagon,  and  tbe  plain- 
tiff would,  as  a  result,  be  injured.  Of  course, 
if  tbe  cart  ha'd  been  overturned  as  a  result  ui 
the  traclu  behig  built  too  high  above  the  sur- 
face of  the  street,  and  Injury  had  resulted  from 
an  accident  of  this  character,  the  case  would 
have  been  different.  In  Railroad  Co.  v.  Price, 
106  Ga.  176,  32  S.  E.  77,  43  L.  R.  A.  402.  71 
Am.  St.  Rep.  246,  the  plaintiff  was  a  pas- 
senger who  had  been  carried  wrongfully  be- 
yond her  station,  and  when  this  fact  was  dis- 
covered she  was  requested  to  alight  at  another 
station,  which  she  did,  and  was  carried  to  a 
hotel  by  the  conductor.  While  at  the  hotel  a 
lamp  in  her  room  exploded,  and  as  a  conse- 
quence she  sustained  damage.  It  was  held 
that  the  railway  company  was  not  liable  for 
the  injury  thus  sustained.  The  defendant 
could  not  have  foreseen,  apprehended,  or  an> 
ticipated  that  the  plaintiff  would  suffer  In- 
juries of  the  character  received  by  her  at  the 
hotel;  and  hence  its  negligent  act  in  carrying 
her  beyond  her  station  could  not  be  said  to. 
be  the  proximate  cause  of  the  injuries  thus, 
received.  In  Railway  Co.  v.  BSdwards,  111 
Ga.  528,  36  S.  E.  810,  the  plaintiff  was  a 
brakeman  on  a  freight  train,  and  was  ordered 
by  the  conductor  to  jump  off  the  trabi  for  the 
purpose  of  changing  the  switch.  In  obedience 
to  this  order,  the  plaintiff  jumped  from  the 
car  on  which  he  was  standing,  and,  being 
unable  to  see  the  ground  beneath  him,  his 
right  foot  was  caught  in  a  frog  of  the  switch, 
the  frog  not  having  been  blocked  so  as  to 
prevent  such  an  accident,  and  the  wheels  of 
the  car  ran  over  and  crushed  bis  foot  The 
distinction  between  that  case  and  the  present 
will  be  apparent  when  tbe  following  language 
of  Mr.  Justice  Little  in  the  opinion  in  that 
case  is  considered:  "The  direct  and  proxi- 
mate cause  of  the  injury  which  the  plaintiff 
sustained  was  his  Jumping  from  the  trabi^ 
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and.  If  he  Is  entitled  to  recover  damages 
from  the  defendant  company  tberefor,  it  Is  be- 
cause of  some  negligence  on  tlie  part  of  said 
company  wliicli  caused  tlie  jump  from  wliich 
the  Injury  resulted,  or  negligence  in  not  pro- 
tecting the  place  where  in  fact  be  did  Jump. 
As  we  have  seen,  it  is  not  charged  in  the  pe- 
tition that  the  railroad  company  was,  through 
its  conductor,  negligent  in  directing  the  plain- 
tiff to  Jump  from  the  car  at  the  time  he  did." 
It  was  held  that  the  failure  to  blocls  the  switch 
was  not  an  act  of  negligence. 

In  the  determination  of  the  question  Just 
presented  we  have  been  very  much  aided  by 
the  carefully  prepared  brief  of  counsel  for  the 
defendant  In  error.  The. brief  shows'not  only 
laborious  research,  but  ability  and  power  of 
discrimination,  and  we  take  occasion  to  ex- 
press our  appreciation  of  the  valuable  aid 
thus  brought  to  us  In  the  decision  of  this  puz- 
zling question. 

2.  The  motion  for  a  new  trial  contains  nu- 
merous assignmants  of  error  on  rulings  upon 
the  admissibility  of  evidence.  Several 
grounds  complain  that  the  court  erred  in  not 
allowing  testimony  to  be  offered  for  the  pur- 
pose of  Impeachment,  which  related  to  mat- 
ters which  were  immaterial  and  Irrelevant. 
While  the  Judge  seems  to  have  permitted 
the  cross-examination  of  different  witnesses 
laying  the  foundation  for  Impeachment  to 
take  a  very  wide  range,  we  cannot  say  that 
any  evidence  he  admitted  was  altogether  ir- 
relevant But,  even  if  It  was,  the  error  thus 
committed  would  not  be  sutBcient  to  have  re- 
quired the  granting  of  a  new  trial.  The  de- 
fendant offered  in  evidence  a  chain  of  title 
showing  that  the  South  Carolina  &  Georgia 
Railroad  Company  was  the  proprietor  of  the 
tracks  at  the  point  where  the  injury  occurred 
and  the  yards  adjacent  thereto,  and  also  of- 
fered a  contract  between  the  city  council  of 
Augusta  and  this  railroad  company;  the  pur- 
pose in  offering  this  evidence  being  to  show 
that  the  engine  of  the  Georgia  Railroad  Com- 
pany was  upon  the  tracks  at  tbe  point  where 
Webb  was  Injured,  not  by  permission  of  the 
defendant,  but  in  its  own  right  under  a  con- 
tract made  with  the  city  council  and  the 
predecessor  in  title  of  the  South  Carolina  & 
Georgia  Railroad  Company.  This  evidence 
was  rejected,  and  error  Is  assigned  upon  this 
ruling.  It  was  Immaterial  who  owned  the 
tracks  and  the  yards  adjacent  thereto.  The 
defendant  was  shown  to  be  in  control  of  the 
tracks  at  the  place  where  the  injury  occur- 
red, and  also  the  adjacent  yards  in  the  state 
of  South  Carolina.  It  was  Immaterial  wheth- 
er the  Georgia  Railroad  Company  ran  its  en- 
gine over  the  track  by  its  own  right  or  by 
permission  of  the  defendant  It  did  not  mat- 
ter under  whose  authority  the  engine  was  op- 
erated upon  the  track.  The  only  material 
question  was  whether  the  defendant  knew  or 
should  have  known  that  the  Georgia  Railroad 
Company  was  in  the  habit  of  nsing  the  tracks 
at  that  point  There  was  evidence  authoriz- 
ing the  Jury  to  find  that  such  was  the  case. 


What  has  Just  been  said  disposes  of  that 
ground  of  the  motion  which  complains  that 
the  court  erred  in  allowing  a  witness,  who 
was  an  employ^  in  charge  of  the  G«org:ia 
Railroad  engine,  to  testify,  in  effect,  that 
the  engine  was  on  the  tracks  by  permission 
of  the  defendant  Bven  if  the  Judge  commit- 
ted any  error  in  any  of  the  rulings  complain- 
ed of  in  the  motion  for  a  new  trial,  we  do  not 
think,  after  a  caraful  examination  of  the  mo- 
tion for  a  new  trial  and  the  entire  record  in 
the  case,  that  there  should  be  a  reversal  of 
the  Judgment  for  any  of  the  reasons  assign- 
ed in  the  motion. 

It  remains  only  to  dispose  of  that  assign- 
ment of  error  which  complains  that  the  ver- 
dict was  not  warranted  by  the  evidence.  It 
was  earnestly  argued  by  counsel  for  the  plain- 
tiff in  error  that  there  was  no  evidence  an- 
thorizing  a  finding  for  the  plaintiff.  It  was 
contended  that,  as  the  petition  alleged  that 
Webb  was  thrown  through  the  rear  door  of 
the  car  across  the  platform  at  the  end  of  the 
car  and  onto  the  tracks,  and,  as  a  result,  was 
stunned  and  rendered  insensible,  the  plaintiff 
cannot  recover  upon  a  general  presumption  of 
negligence  against  the  company,  but  his  re- 
covery must  be  based  upon  evidence  author- 
izing the  Jury  to  find  that  he  was  Injured  In 
the  manner  described  in  the  petition;  that  Is, 
by  being  thrown  from  the  inside  of  the  car 
through  the  door  across  the  platform  onto 
the  tracks.  Under  the  view  we  have  takcyi 
of  the  case.  It  Is  unnecessary  to  determine 
whether  a  recovery  could  be  had  if  the  evi- 
dence failed  to  show  to  the  satisfaction  of  the 
Jury  that  Webb  was  thrown  from  the  car  in 
the  manner  described  in  the  petition.  There 
was  abundant  evidence  authorizing  the  Jury 
to  find  that  Webb  was  upon  the  train  as  a 
passenger,  and  that  while  he  was  upon  the 
train  there  was  a  Jolt  of  the  train,  which  was 
sudden,  unusual,  and  violent,  its  character 
being  such  that  the  passengers  were  Jostled 
in  their  seats,  bundles  were  thrown  from  the 
seats  and  racks,  and  a  person  in  the  aisle  of 
the  car  would  probably  have  been  thrown 
from  his  feet.  There  was  no  one  who  saw 
Webb  actually  thrown  through  the  door  to 
the  platform  and  upon  the  track.  The  last 
that  was  seen  of  him,  which  was  Just  before 
the  Jolt  came,  he  was  making  his  way  to- 
wards the  rear  of  the  car,  looking  for  a  seat 
and  had  reached  a  point  near  the  door  of  the 
car.  Nothing  more  was  seen  of  lilm  until  he 
was  found  in  a  mangled  condition  by  the 
employes  In  charge  of  the  railroad  engine 
which  had  run  over  him.  All  of  the  evidence 
In  the  record  which  bears  upon  the  question 
as  to  whether  Webb  was  thrown  from  the  car 
as  described  In  the  petition  is  contained  in  the 
testimony  of  the  witness  Shinall,  and  we 
quote  the  exact  language  of  this  testimony: 
"We  got  on  at  Broad  street  together.  John 
Webb  got  on  the  first  step  between  the 
coaches,  and  I  got  on  the  next  one,  and  he  was 
on  the  platform;  and  I  turned  and  went  to- 
wards the  back  end  of  the  car,  and  had  a 
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couple  of  bundles  In  my  hand.  As  I  was 
£olng  along,  Mr.  Pardue  asked  me  what  I 
was  doing  there,  and  I  sat  on  the  side  of  the 
<ear,  and  was  talking  to  bim,  wlien  John 
Webb  came  through  the  train  and  passed  by 
us,  and  went  on  toward  the  rear  of  the  train. 
At  or  about  that  time  the  train  stopped  inside 
-of  the  bridge  all  at  once.  I  mean,  by  stop- 
jplng  all  at  once,  It  was  going  along  ten  or 
fifteen  miles  an  hour,  and  all  at  once  it  stop- 
ped. It  was  a  hard  jerk.  It  would  have 
Jerked  a  man  down  If  he  bad  been  standing 
«n  his  feet.  That  occurred  right  Immediately 
jafter  I  saw  Mr.  Webb  standing  up  near  the 
rear  of  the  train.  It  was  not  more  than  a 
(Dlnute,  or  something  like  that.  I  was  talk- 
ing to  Mr.  Pardue,  and  then  the  jerk  came, 
.and  people  was  making  remarks  about  the 
Jerk  coming,  and  still  I  did  not  pay  no  atten- 
tion to  him.  I  did  not  know  anything  was 
Ihe  matter  with  him  at  that  time.  I  did  not 
find  out  for  certain  what  bad  become  of  him 
juntil  the  next  morning.  After  I  got  oft  at 
Batb,  I  asked  for  blm,  but  nobody  had  seen 
glim.  I  don't  think  I  changed  my  position  on 
that  seat  after  I  saw  him.  It  is  just  a  short 
run  from  Augusta  to  Bath,  and  I  sat  there 
talking  to  Mr.  Pardue.  The  reason  I  didn't 
look  around  for  John  Webb,  I  was  talking, 
iind  never  put  my  mind  on  it.  I  thought 
maybe  be  was  sitting  behind  us."  To  sus- 
tain the  verdict  it  is  not  necessary  for  us  to 
Jiold  that  this  testimony  of  Shlnall  required  a 
Ending  that  Webb  was  hurled  through  the 
rear  door  of  the  car  by  the  jerk  of  the  train. 
It  the  jury  could  legitimately  infer  from 
this  testimony  that  such  was  the  case,  we 
jiave  no  right  to  disturb  their  verdict  after 
3t  has  been  approved  by  the  trial  judge.  The 
;able  and  learned  counsel  for  the  plaintiff  in 
«rror  presented  the  case  to  us  In  such  a  way 
that,  if  we  had  been  sitting  as  a  jury,  or 
.even  as  a  court  of  appeals,  with  power  to 
pass  ujjon  the  weight  of  testimony,  we  would 
probably  have  decided  with  him  at  the  close 
<of  his  argument  It  is,  however,  not  within 
40ur  province  to  pass  upon  cases  like  a  jury, 
flor  have  we  any  desire  to  do  so.  Our  author, 
ity  extends  simply  to  determining  whether, 
under  a  given  state  of  facts,  the  jury  could 
legitimately  arrive  at  a  given  result  While 
■wre  do  not  think  it  is  probable  that  Webb  was 
thrown  through  the  door  of  the  car  In  the 
(Banner  claimed,  still  it  Is  possible  that  this 
took  place,  and  under  the  evidence  disclosed 
fby  the  record  we  think  the  jury  were  author- 
ized to  so  find.  There  is  some  mystery  about 
the  case,  but,  as  was  said  by  Mr.  Oilef  Jus- 
tice Bleckley  In  Railroad  Co.  v.  Rouse,  77 
<Ga.  407,  3  8.  E.  308,  "juries  have  no  more 
Important  function  than  to  solve  mysteries." 
■The  jury  have  solved  this  mystery  to  their 
<own  satisfaction.  The  trial  judge  has  ap- 
proved their  solution,  and  we  have  no  author- 
ity to  Interfere. 

The  judgment  must  be  affirmed.  All  the 
Justices  concurring,  except  LEWIS,  J„  absent 
on  account  of  sickness. 


HOLDER  et  a1.  v.  JELKS  et  aL 

JELKS  et  a1.  v.  HOLDER  et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

MANDAMUS— REVIEW— "FAST"    BILL    OP   EX- 
CEPTIONS. 
1.  No  judgment  in  a  mnndamus  case,  though 
the  snme  be  one  finally  disposing  of  it  npon  its 
merits,  can  be  properly  brought  to  the  supreme 
court   except  by  a   "fast"  bill   of  exceptions. 
The  decision  of  this  court  in  Thompson  v.  Mc- 
(;hpe,  19  S.  E.  .32,  93  Ga.  254,  is,  upon  a  review 
tliLToof,  approved. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  coun- 
ty;  D.  M.  Roberts,  Judge. 

Petitfon  for  mandamus  by  W.  P.  Jelks 
and  others,  trustees,  against  T.  J.  Holder, 
chairman,  and  others.  Judgment  on  a  ver- 
dict directed  for  plaintiffs,  and  both  parties 
bring  error.    Writ  in  each  case  dismissed. 

W.  L.  Grice  &  Sons  and  J.  H.  Martin,  for 
plaintiffs.  Hardeman,  Davis,  Turner  * 
Jones  and  T.  O.  Taylor,  for  defendants. 

LUMPKIN,  P.  J.  A  petition  for  manda- 
mus and  bijunctlon  by  Jelks  and  others 
against  Holder  and  others,  composing  the 
board  of  education  of  Pulaski  county,  and 
Sanders,  county  school  commissioner,  was 
presented  to  bis  honor  D.  M.  Roberts.  He 
granted  an  order  requiring  the  defendants  to 
show  cause  on  the  3d  day  of  February,  1902, 
why  the  writ  of  mandamus  should  not  issue. 
There  was  a  postponement  of  the  hearln:; 
until  February  5th.  On  that  day  "the  said 
case  came  up  for  a  bearing,  and  was  beard 
and  tried"  upon  the  petition,  a  demurrer  and 
answer  thereto,  which  had  been  filed  by  the 
defendants,  and  upon  evidence  submitted  by 
both  sides.  The  judge  passed  an  order  over- 
ruling the  demurrer,  and  directed  that  tbe 
case  be  returned  to  the  ensuing  February 
term  of  the  court,  on  the  ground  that  It  In- 
volved Issues  of  fact  which  should  be  passed 
upon  by  a  jury.  Tlie  defendants  excepted 
pendente  lite  to  the  overruling  of  tbelr  de- 
murrer. The  case  coming  on  for  a  hearing 
In  term,  the  defendants  again  presented  and 
Insisted  upon  tbelr  demurrer,  which  had 
been  overruled  as  stated.  The  judge,  there 
being  no  objection  on  the  part  of  coimsel  for 
the  plaintiffs,  heard  argument  on  this  de- 
murrer, and  at  the  conclusion  of  tbe  dis- 
cussion announced  orally  that  he  would  sus- 
tain tbe  same  on  tbe  ground  that  injunction 
and  mandamus  could  not  be  joined  In  one 
and  the  same  action.  Thereupon  the  plaiu- 
tifTs  amended  their  petition  so  as  to  elim- 
inate therefrom  "tbe  Injimetion  feature"  of 
the  case.  Tbe  court  then  passed  another  or- 
der overruling  tbe  demurrer,  and  the  case 
went  to  trial  before  a  jury,  both  sides  in- 
troducing testimony.  After  the  same  had 
been  closed,  the  court  ruled  out  all  the  evi- 
dence of  the  defendants,  and  directed  a  ver- 
dict for  the  plaintiffs.  Subsequently  the  de- 
fendants presented  to  tbe  judge  a  bill  of  ex- 
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ceptlons.  It  waa  not,  however,  tendered 
within  the  time  allowed  by  law  for  suing  out 
"fast"  writs  of  error.  In  this  bill  of  excep- 
tions error  was  assigned  upon  the  first  order 
OTerruling  the  defendants'  demurrer  to  the 
plaintiffs'  petition  to  which  exception  had 
been  taken  pendente  lite;  also  upon  the 
order  overruling  this  demurrer  the  second 
time;  also  upon  the  ruling  out  of  the  testi- 
mony taitroduced  for  the  defendants  at  the 
trial  before  the  jury;  and  also  upon  the 
direction  of  the  verdict  In  favor  of  the  plain- 
tiffs. There  are  in  the  bill  of  exceptions  nu- 
merous other  assignments  of  error  upon  rul- 
ings made  while  the  trial  was  in  progress 
before  the  Jury,  but  they  are  wholly  imma- 
terial to  the  present  Inquiry,  which  is  wheth- 
er or  not  this  court  should  sustain  a  motion 
to  dismiss  the  writ  of  error  made  by  the  de- 
fendants in  error  when  the  case  was  called 
here,  and  based  on  the  ground  that  the  bill 
cf  exceptions  was  not  tendered  to  the  judge 
In  due  time.  Counsel  for  the  plaintiffs  in 
error  sought  to  meet  this  motion  by  another,* 
which  was  to  transfer  the  case  to  the  next 
term  on  the  ground  that  it  properly  came 
here  upon  an  ordinary  or  "slow"  writ  of 
<>rror,  and  that  the  clerk  had  erroneously 
placed  it  upon  the  docket  of  the  present 
term.  We  think  the  motion  to  dismiss 
should  prevail.  Though  the  obvious  purpose 
of  the  bill  of  exceptions  Is  to  reverse  a  final 
judgment  adverse  to  the  plaintiffs  in  error 
which  had  be^n  rendered  In  a  mandamus 
case,  and  they  are  seeking  to  bring  about 
this  result  by  setting  aside  rulings  which  led 
to  the  rendition  of  that  judgment,  we  are 
nevertheless  of  the  opinion  that  the  bill  of 
exceptions  was  tendered  too  late.  Indeed, 
we  do  not  regard  the  question  as  an  open 
one.  Section  4874  of  the  Civil  Code  reads 
as  follows:  "Upon  refusal  to  grant  the 
mandamus  nisi,  petitioner  may  have  his  bill 
of  exceptions  to  the  supreme  court  as  in 
cases  of  the  granting  and  refusing  injunc- 
tions, and  either  party  dissatisfied  with  the 
judgment  on  the  hearing  of  the  answer  to* 
the  mandamus  nisi  may  likewise  file  his  bill 
of  exceptions."  This  section  was  codified 
from  the  act  of  September  26,  1883,  "to  fix 
the  time  and  method  of  trial  in  cases  of 
mandamus  before  the  Judges  of  the  supwlor 
courts,  and  in  the  superior  and  supreme 
courts."  Acts  1882-^,  p.  103.  This  act  was 
under  construction  In  the  case  of  Thompson 
V.  McOhee,  93  Ga.  254,  19  S.  E.  32,  in  which 
this  court  ruled  that  "a  bill  of  exceptions  as- 
signing error  upon  the  refusal  of  the  court 
to  grant  a  mandamus  absolute  must  be  ten- 
dered and  certified  within  twenty  days  from 
the  date  of  the  decision  complained  of, 
whether  rendered  in  term  or  vacation";  and 
that  when  "the  bill  of  exceptions  is  certified 
more  than  twenty  days  after  the  date  of 
such  decision,  the  writ  of  error  must  be  dis- 
missed." Plainly  and  unmistakably  this  de- 
cision means  that  no  Judgment  in  a  manda- 
mus case,  though  the  same  be  one  finally  dis- 
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posing  of  it  on  Its  merits,  can  be  properly 
brought  to  this  court  except  by  a  "fast"  bill 
of  exceptions.  We  were  asked  to  review 
and  overrule  the  ruling  made  In  the  case 
cited.  We  decline  to  do  so,  but  adhere  to  It 
as  correct.  As  the  writ  of  error  upon  the 
main  bill  of  exceptions  must  be  dismissed, 
it  Is  not  necessary  to  pass  upon  the  cross-bill 
of  exceptions. 

Writ  of  error  In  each  case  dismissed.  All 
the  Justices  concurring,  except  LEWIS,  J., 
absent  on  account  of  sickness. 


BACON  et  al.  v.  JONES. 
(Supreme  Court  of  Georgia.    Aug.  7,  1002.) 

WRITS  OP  ERROR— ORDINARY  OR  "PAST" 
WRITS-PROHIBITION. 

1.  Where  a  writ  of  prohibition  has  been  ap- 
plied for  and  gi-auted  in  vacation,  and  the  de- 
fendant takes  no  exception  to  the  granting  of 
the  writ,  and  the  case  is  returned  to  the  supe- 
rior court,  and,  the  pleadings  making  a  ques- 
tion of  fact,  the  jury  at  the  trial  term  return 
a  verdict  iu  favor  of  the  defendant,  a  writ  of 
error  filed  by  the  plaintiff  to  rulings  of  the 
judge  pending  the  trial  is  an  ordinary,  and  not 
a  "fast,"  writ  of  error, 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; Pope  Barrow,  Judge. 

Writ  of  prohibition  on  petition  of  A.  S. 
Bacon  &  Sons  against  G.  Noble  Jones.  Judg- 
ment for  defendant,  and  petitioners  bring 
error.  Motion  to  dismiss  writ  denied,  and 
case  transferred  to  the  next  term. 

Wm.  R.  Leakin,  for  pialntitrs  in  error. 
Beckett  &  Beckett,  for  defendant  in  error. 

SIMMONS,  O.  J.  In  November,  1899,  A. 
S.  Bacon  &  Sons  applied  to  the  judge  of  the 
superior  court  for  a  writ  of  prohibition 
against  a  magistrate,  seeking  to  prohibit  him 
from  exercising  jurisdiction  in  a  certain 
casei  The  Judge  granted  the  writ,  and  to 
his  action  no  exception  was  taken.  The  case 
was  regularly  returned  to  the  superior  court, 
and  in  February,  1902,  It  was  reached  upon 
the  docket,  and  was  tried  before  a  jury  upon 
the  Issues  of  fact  made  by  the  petition  and 
answer.  Evidence  was  Introduced  by  both 
parties.  The  jury  found  for  the  defendant, 
whereupon  the  plaintiffs  filed  their  bill  of 
exceptions  complaining  of  certain  rulings  as 
to  the  admissibility  of  evidence  and  of  the 
refusal  of  the  judge  to  direct  a  verdict  in 
their  favor.  This  bill  of  exceptions  was  not 
presented  to  the  judge  within  20  days  after 
tbe  trial  of  the  case,  but  was  presented  with- 
in the  proper  time  for  an  ordinary  bill  of 
exceptions.  When  the  case  reached  this 
court  the  clerk  placed  It  on  the  docket  as 
a  "fast"  writ  of  eiTor.  When  It  was  reached 
In  its  order  in  this  court,  the  defendant  in 
error  moved  to  dismiss  the  writ  of  error,  on 
the  ground  that  the  bill  of  exceptions  had 
not  been  sued  out  within  the  time  prescribed 
for  "fast"  writs  of  error.  The  plaintiffs  In 
error,  on  the  other  hand,  moved  to  transfer 
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the  case  to  the  docket  of  the  next  term,  on 
the  ground  that  It  was  not  a  "fast"  writ  of 
error,  but  an  ordinary  one.  These  motions 
are  In  order  for  consideration,  but,  of  course, 
we  cannot  now  consider  the  merits  of  the 
case.  Prior  to  1870  every  such  case  brought 
to  this  court  came  up  under  the  general  law, 
which  required  a  bill  of  exceptions  to  be 
signed  and  certified  within  30  days  from  the 
adjournment  of  the  court.  In  1870  the  leg- 
islature enacted  that  In  cases  of  application 
for  Injunction  and  the  granting  or  refusing 
of  the  same,  in  applications  for  the  appoint- 
ment of  a  receiver  or  other  extraordinary 
remedy  in  equity,  the  dlssatisQed  party  might 
bring  the  case  to  this  court  within  10  days 
thereafter.  Subsequently  this  time  was  in- 
creased to  20  days.  The  terms  of  this  act 
show  plainly  that  It  applied  to  Interlocutory, 
and  not  to  final,  judgments.  The  provisions 
of  the  act  were  afterwards  extended  to  other 
cases.  Including  those  In  which  complaint 
was  made  of  the  granting  or  refusal  of  tem- 
porary alimony,  the  granting  or  refusal  of 
attachments  against  fraudulent  debtors,  ap- 
plications for  the  discharge  of  the  defendant 
in  bail  trover  proceedings,  applications  for 
mandamus  absolute,  quo  warranto,  and  to  all 
criminal  cases.  Each  of  the  acts  thus  ex- 
tending the  act  of  1870  applied  to  interloc- 
utory Judgments,  or  to  Judgments  rendered 
without  the  verdict  of  a  Jury,  except  the  acts 
relating  to  mandamus,  to  quo  warranto,  and 
to  criminal  cases.  These  latter  acts  by  their 
very  terms  applied  to  final  Judgments  after 
a  trial  before  a  Jury.  The  writ  of  prohibi- 
tion has  never  been  expressly  made  by  the 
legislature  a  case  for  a  "fast"  writ  of  error. 
It  becomes  so  only  by  the  adoption  of  the 
present  Code,  in  which  it  is  embraced  in  the 
words  "or  other  extraordinary  remedy"  (Civ. 
Code,  §  5540),  as  follows:  "In  all  cases 
where  an  application  for  an  injunction  or  re- 
ceiver Is  granted  or  refused;  in  all  appJUca- 
tions  for  discharge  In  bail  trover  and  con- 
tempt cases;  granting  or  refusing  application 
for  alimony,  mandamus,  or  other  extraordi- 
nary remedy;  the  granting  or  refusing  an 
application  for  attachment  against  fraudu- 
lent debtors;  and  In  all  criminal  cases,  the 
bill  of  exceptions  shall  be  tendered  and  sign- 
ed within  twenty  days  from  the  rendition  of 
the  decision,"  etc.  In  this  section  the  codi- 
flers  seem  to  have  undertaken  to  consolidate 
all  of  the  cases  for  "fast"  writs  of  error,  in- 
cluding within  one  section  cases  in  which 
there  was  a  "fast"  writ  of  error  from  in- 
terlocutory Judgments,  and  also  cases  in 
which  the  legislature  had  provided  for  a 
"fast"  writ  of  error  even  after  final  trial. 
Considering  the  history  of  the  legislation  up- 
on this  subject,  we  canuot  conceive  that  it 
was  intended  to  make  "fast"  the  writs  of 
error  in  all  the  cases  mentioned,  whether  the 
Judgments  were  Interlocutory  or  final.  We 
cannot  conceive  that  it  was  Intended,  by 
placing  all  these  cases  in  one  section,  that  a 
case  in  which  there  was  an  application  for 


an  injunction  or  receiver,  which  had  never 
been  passed  upon  by  the  Judge  at  chambers, 
but  had  gone  Its  regular  coarse  to  final  trial 
before  a  Jury,  and  In  which  the  injunction 
or  receiver  was  granted  or  refused,  should 
come  to  this  court  by  a  "fast"  writ  of  error; 
nor  that  it  was  Intended  that  on  the  final 
trial  of  a  divorce  case,  where  the  Jury  award- 
ed permanent  alimony,  exceptions  to  the  de- 
cree could  be  brought  up  by  a  "fast"  writ  of 
error.  Nor  would  such  a  writ  of  error  He  in 
case  of  a  final  judgment  in  an  attachment 
proceeding  against  a  fraudulent  debtor.  The 
enumeration  in  the  code  section  would  seem, 
therefore,  not  to  change  the  existing  law  as 
to  any  cases  which  had  been  made  "fast" 
writ  of  error  cases  by  an  act  of  the  legis- 
lature. An  examination  of  the  statutes 
shows  that  the  legislature  has  nevor  enacted 
a  law  applying  the  provisions  as  to  "fast" 
writs  of  errors  to  writs  of  prohibition,  as  it 
did  to  mandamus  and  criminal  cases.  By 
the  act  of  1870  these  provisions  were  applied 
'to  applications  for  injunction  or  receiver, 
"or  other  extraordinary  remedy  In  equity." 
As  the  writ  of  prohibition  is  not  an  equi- 
table remedy,  it,  of  course,  was  not  included 
within  the  act  of  1870.  The  codlfiers  in  180;> 
Struck  out  the  words  "In  equity,"  leaving 
the  provision  to  apply  to  "other  extraordi- 
nary remedy."  Invoking  the  history  of  the 
legislation  upon  these  subjects,  we  find  that 
there  were  but  three  classes  of  cases  whlcl> 
the  legislature  provided  should  be  brought 
to  this  court  Iqr  "fast"  writ  of  error  after 
final  trial  before  a  jury,— criminal  cases,  and 
applications  for  mandamus  absolute  or  quo 
warranto.  And  quo  warranto  cases  are  not 
required  to  be  returned  or  tried  during  term. 
All  the  other  legislation  upon  the  subject 
referred  to  Judgments  and  decrees  rendered 
at  chambers  or  on  final  trial  without  a  Jury. 
It  was  never  contemplated  by  the  legislature, 
nor  has  it  ever  hem  the  practice  of  the 
courts,  that  upon  final  trial  of  an  equitable 
petition  seeking  an  injunction,  or  the  ap- 
pointment of  a  receiver,  attachments  against 
fraudulent  debtors,  the  granting  of  perma- 
nent alimony,  it  should  be  proper  to  bring 
the  cases  to  this  court  in  any  other  than  the 
usual  and  ordinary  way.  If  a  "fast"  writ 
of  error  Is  not  proper  In  these  cases,  why- 
should  it  be  held  necessary  upon  the  final 
trial  of  a  writ  of  prohibition?  We  think  that 
the  legislature  did  not  so  intend  when  tlic- 
Code  of  1895  was  adopted.  In  the  codifica- 
tion of  the  laws  It  la  almost  impossible  to 
go  Into  all  the  details  of  the  dlffereit  statutes 
codified.  Where  the  code  sections  are  in- 
complete or  ambiguous,  they  must  be  con- 
strued in  connection  with  the  original  acts. 
Resorting  to  this  rule,  we  have  this  day  held 
that  a  writ  of  error  to  the  granting  of  a 
mandamus  absolute  must  be  brou^t  as  a 
"fast"  writ,  because  the  act  expressly  so 
provided.  See  Holder  v.  Jelks,  IIC  Ga.  — . 
42  S.  E.  400.  And  so  with  regard  to  quo 
warranto  and  criminal  cases.    With  regard. 
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bowerer,  to  other  cases  mentioned  In  sec- 
tion 5540,  there  U  no  act  requiring  a  final 
judgrmeut,  rendered  at  a  regular  trial  before 
a  Jury,  to  be  brought  up  in  this  manner. 
We  therefore  conclude  that  this  bill  of  ex- 
ceptions was  properly  certified.  Nothing 
lit-rein  said  conflicts  with  the  ruling  in  May- 
or, etc,  v.  Grayson,  104  Oa.  106,  30  S.  B. 
(>S3,  as,  though  the  case  arose  upon  an  ap- 
plication for  a  writ  of  protilbltion,  the  Judg- 
ment was  Interlocutory,  and  not  flnaL  The 
present  case  will  be  transferred  to  the  docket 
of  the  next  term  of  the  court,  to  be  then 
beard  in  its  order. 

Ordered  accordingly.  All  the  Justices  G«m- 
currlng,  except  LBWIS,  J.,  absent  on  ac- 
count of  sidmess. 


WALL  ▼.  MATTOX. 

(Supreme  Court  of  Georgia.     July  22,  1902.) 

DIRBCTINO  VERDICT— HARMLESS  ERROR. 

I.  The  court  properly  construed  the  instru- 
ment relied  on  by  the  plaintiff  as  a  bill  of  sale 
passing  title.  This  being  so,  and  the  eridence 
demanding  a  finding  iu  his  favor,  the  court 
committed  no  error  in  directing  the  jury  to  find 
accordingly;  and  it  was  not  error,  as  against 
the  defendant  to  instruct  the  jury  to  relieve 
the  defendant  of  the  cost  in  the  case. 

'Syllabus  by  the  Court.) 

Error  from  city  court  of  Elbert  county;  P. 
P.  ProfBtt,  Judge. 

Action  by  J.  R.  Mattox  against  Bessie  Wall. 
Judgment  for  plaintUf.  Defendant  brings  er- 
ror.   Affirmed. 

W.  D.  Tott  &  aon,  tor  plaintiff  in  error. 
J.  N.  Worley  and  L  0.  Van  Dnzer,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  aiBrmed. 

LSWIS,  J.,  absent  on  account  of  sickness. 


BARNBTT  v.  HINBS  et  al. 

(Supreme  Court  of  Georgia,     July  22,   1902.) 

NEW  TRIALr-RBFTjaAL. 

1.  The  evidence  in  this  case  demanded  the 
Judgment  rendered  by  the  judge  of  the  city 
court,  and  consequently  there  was  no  error  in 
refusing  to  grant  a  motion  for  a  new  trial, 
based  exclusively  upon  the  general  grounds. 

(Syllabus  by  the  Court.) 

£rror  from  city  court  of  Washington. 

Action  between  A.  A.  Bamett  administra- 
tor, and  Hines  &  Toomey.  From  the  Judg- 
ment, Bamett  brings  error.    Affirmed. 

0>lley  &  Sims,  for  plaintiff  hi  error.  S.  H. 
Hardeman  and  Wm.  Wynne,  for  defendants 
In  error. 

PEB  CURIAM.    Judgment  affirmed. 

LEWIS,  J^  tibeeat  on  account  of  BicknesB. 


WHATLBT  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

MANSLAUOHTBR-INSTRUCTIONS. 
1.  In  view  of  all  the  testimony  introduced  on 
the  trial  of  this  case,  the  court  erred  in  not 
giving  in  charge  to  the  jury  the  law  of  volun- 
tary manslaughter.  Aside  from  this,  no  mate- 
rial error  was  committed  at  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fayette  county; 
E.  J.  Reagan,  .Tudge. 

Wright  Whatley  was  convicted  of  murder, 
and  brings  error.    Reversed. 

J.  W.  Wise  and  A.  O.  Blalock,  for  plain- 
tiff in  eixor.  O.  H.  B.  Bloodworth,  Sol.  Gien., 
and  Boykin  Wright,  Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  aiduieu. 


WOOD  V.  TATTNALL  COUNTY. 
(Supreme  Court  of  Georgia.     July  22,  1002.) 

WRIT  OF  ERROR— RECORD— RBFTIBAIj  OF  CKR- 
TIORARI— REVIEW. 

1.  The  fact  that  a  judge  of  a  superior  court, 
to  whom  a  petition  for  certiorari  is  presented, 
in  refusing  to  sanction  the  same,  enters  there- 
on, and  signs  an  order  that  it  be  filed  in  the 
office  of  the  clerk  of  such  court,  and  that  it  be 
made  a  part  of  the  record  in  the  case,  does  not 
make  the  petition  a  part  of  such  record,  and  a 
certified  copy  of  it  cannot  be  brought  to  this 
court  as  record.  In  order  for  the  supreme  court 
to  review  a  refusal  to  sanction  a  petition  for 
certiorari,  tlie  petition  must  be  incorporated  In 
the  bill  of  ezceptiona,  or  otherwise  verified  by 
the  judge.  Railway  Co.  v.  Whitehead,  30  8. 
B.  814,  105  Ga.  492;  Anthony  v.  State,  38  S. 
E.  70,  112  Ga.  751. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Tattnall  coun- 
ty; B.  D.  Evans,  Judge. 

Action  betvreen  J.  N.  Wood  and  the  county 
of  Tattnall.  From  the  Judgment,  Wood 
brings  error.    Dismissed. 

C.  W.  Seals  and  W.  T.  Burkhaltn',  for 
plaintiff  in  error.  Isaiah  Beasley.  for  de- 
fendant in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


DAVIS,  Coroner,  t.  BIBB  COUNTY. 

(Supreme  Court  of  Georgia.     July  23,  1902.) 

CORONBRS-^BRS. 

1.  A  coroner  is,  under  Pen.  Code,  i  1112, 
entitled  to  demand  $10  from  the  county  "for 
summuuing  an  inquest  on  a  dead  body  and  re- 
turning an  inquisition,"  in  every  case  where  an 
inquest  is  required  under  Pen.  Code,  {  1255, 
and  where  he  has  not  already  received  more 
than  $1,500  as  his  fees  during  the  year  in 
which  the  inquest  is  taken. 

2.  It  is  not  essential  that  either  the  summons 
in  an  action  brought  by  a  coroner  in  a  justice's 
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court  for  Bervices  rendered  In  holding  inquests, 
or  the  account  attached  to  such  summons, 
should  show  under  which  particular  cIhrh  of  the 
cases  provided  for  in  Pen.  Code,  {  1255,  such 
inquests  were  held,  nor  that  the7  were  not  held 
under  section  1256  of  that  Code. 

3.  A  coroner  who  himself  summons  a  jury  to 
hold  an  inquest  is  not  entitled  to  any  fee  for 
such  service. 

(Syllabus  by  the  Conrt.) 

Error  from  Buperlor  court,  Bibb  connty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  A.  J.  Davis,  coroner,  against  the 
county  of  Bibb.  Judgment  tor  defendant, 
and  plaintiff  brings  error.    Reversed. 

M.  6.  Bayne  and  R.  D.  Feagln,  for  plain- 
tiff in  error.  W.  O.  Smith  and  Hall  &  Wlm- 
berly,  for  defendant  in  error. 

FISH,  J.  A.  J.  Davis  brought  an  action 
In  a  Justice's  court  against  the  county  of 
Bibb  on  an  account  for  services  rendered  by 
him,  as  coroner,  in  connection  with  the  hold- 
ing of  certain  inquests.  The  case,  at  the  first 
term,  was  by  consent  appealed  to  the  supe- 
rior court.  The  copy  of  the  account  attached 
to  the  petition  was  as  follows: 

County  of  Bihb  to  A.  J.  Davis,  Coroner. 

To  services  in  holding  inquests  in  the  follow- 
ing cases : 

Edmund  Morris,  September  7th,  1900 $10 

Charles  Pope,  September  11th,  1900 10 

G.  W.  Dunlevy,  March  8th,  1900 10 

To  summoning  jury  in  49  cases,  $1  each,  as 

coroner 4& 

Names  of  cases  on  paper  attached $79 

Attached  to  the  account  was  a  statement 
showing  the  cases  in  which  plaintltF,  as  coro- 
ner, had  summoned  juries  for  Inquests,  giv- 
ing dates  wbich  were  from  May  81,  1900,  to 
July  28,  1001,  inclusive.  The  summons  was 
amended  in  the  superior  court  to  the  effect 
that  plaintiff  had  not  received  $1,600  in  fees, 
as  coroner,  out  of  the  county  treasury  of 
Bibb  county  during  the  year  1900  or  the 
year  1901.  Plaintttrs  case  was  dismissed 
upon  demurrer  in  the  superior  court,  and  he 
excepted. 

1.  One  of  the  points  made  by  the  demurrer 
was  that  there  is  now  no  law  in  this  state 
which  makes  a  county  liable  directly  and  in 
the  first  instance  for  fees  of  coroners  for  tak- 
ing inquests.  Counsel  for  defendant  in  error 
contend  that  while  under  the  Code  of  1882 
(section  504),  and  the  provisions  of  all  pre- 
vious Codes  of  the  state,  the  fees  of  coroners 
for  holding  Inquests  were  payable  out  of  the 
county  funds,  there  is  no  such  provision  in 
the  Code  of  1S95,  and  the  omission  by  the 
codifiers  to  place  In  the  last  Code  such  a  pro- 
vision amounts  to  a  repeal  of  the  prior  law; 
that,  under  the  law  as  it  now  stands,  when 
coroner's  fees  are  payable  at  all  they  are 
payable  "(a)  In  the  first  Instance  by  the  per- 
son demanding  the  Inquest,  who  may  be  're- 
paid' out  of  the  county  treasury,  upon  an  or- 
der from  the  Judge  of  the  superior  court,  as 
provided  In  section  1256  of  the  Penal  Code; 
(b;  out  of  the  fine  and  forfeiture  fund,  as 


provided  In  section  1080  of  the  Penal  (3od&" 
We  cannot  concede  the  correctness  of  any  of 
these  contentions.  It  is  made  the  duty  of 
coroners  to  take  Inquests.  Pol.  Code,  (  487. 
Our  constitution  (article  7,  {  6,  par.  2;  Civ. 
Code,  I  5892)  gives  the  general  assembly  pow- 
er to  driegate  to  any  county  the  right  to  levy 
a  tax  to  pay  coroners,  and  section  404  of  the 
Political  Code  provides  that  a  connty  tax 
shall  be  assessed  "(4)  to  pay  coroners  all  fees 
that  may  be  due  them  for  holding  inquests." 
Section  1112  of  the  Penal  Code  declares  that 
coroners'  fees  shall  be  as  follows:  'Vor  sum- 
moning an  Inquest  on  a  dead  body  and  re- 
turning an  inquisition,  $10.00.  •  •  •  No 
coroner  shall  receive  out  of  the  connty  treas- 
ury of  any  county  more  than  fifteen  hundred 
dollars  per  annum,  either  as  fees  for  holding 
Inquests  or  for  burying  dead  bodies."  Wo 
think  that  the  section  last  quoted  clearly  in- 
dicates that  the  coroner  shall  receive  his  fees 
out  of  the  county  treasury,  and  that  the  codi- 
fiers must  have  been  of  the  opinion  tbat  the 
section  manifested  this  intention,  without  an 
express  provision  to  that  effect,  such  as  was 
contained  in  the  prior  Codes.  The  legisla- 
ture, under  constitutional  authority,  has  dele- 
gated to  the  counties  the  right  to  levy  a  tax 
for  the  payment  of  the  fees  due  coroners,  has 
required  them  to  levy  such  tax,  and  has  fixal 
the  amount  of  such  fees  for  which  any  coun- 
ty shall  be  liable  In  any  one  year.  While  a 
county  is  not  liable  to  suit  for  any  cause  of 
action  unless  made  so  by  statute,  we  tbiuk 
that  when  the  statute  provides  that  a  coro- 
ner shall  not  receive,  as  fees,  out  of  the  coun- 
ty treasury  of  any  county,  more  than  a  speci- 
fied sum  per  annum,  and  provides  what  his 
fees  shall  be,  it  Is  clearly  manifest  that  he 
shall  receive  out  of  the  county  treasury  his 
fees  up  to  that  amount,  and  that,  if  the  coun- 
ty should  refuse  to  pay  them,  it  is  liable  to 
an  action  therefor.  As  to  the  other  conten- 
tions of  counsel  for  defendant  in  error,  sec- 
tion 1256  of  the  Penal  Ck>de  provides:  "No 
inquest  shall  be  held  over  any  dead  tK>dy, 
when  the  cause  of  the  death  was  violence  or 
accident,  or  act  of  God,  in  the  presence  of 
witnesses,  unless  some  person  makes  affida- 
vit of  facts  raising  a  suspicion  of  foul  play, 
when  an  Inquest  shall  be  bad,  but  at  the  ex- 
pense of  the  party  making  the  affidavit  Up- 
on such  Inquest,  if  It  should  appear  that  the 
death  was  caused  by  violence  and  foul  play, 
and  the  person  guilty  of  the  act  is  arrested, 
the  person  paying  the  cost  of  the  inquest 
shall  be  repaid  by  the  county  treasurer  upon 
an  order  from  the  judge  of  the  superior  court 
of  the  county."  Section  1080  of  the  same 
Code  is  as  follows:  "If  any  person  is  con- 
victed of  murder  or  manslaughter,  in  a  case 
whwe  an  inquest  has  been  held  over  the  body 
of  the  person  for  slaying  whom  he  is  convict- 
ed, the  costs  Qf  the  Inquest  make  a  part  of 
the  costs  of  conviction,  and  must  be  so  char- 
ged." It  will  be  readily  seen  that  the  provi- 
sions of  these  sections  only  apply  to  the  fees 
of  coroners  under  the  circumstances  therein 
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Bpecifled,  and  are  mere  exceptions  to  the  gen- 
eral rule  as  to  how  such  fees  shall  be  paid. 

2.  Section  12S5  of  the  Penal  Code  pro- 
vides: "Coroners  shall  talie  inquest  over 
dead  bodies  in  their  respective  counties  as 
follows:  (1)  Of  all  violent,  sudden,  or  casual 
deaths,  when  there  are  no  eye-witnesses  to 
the  Icilling  or  cause  of  the  death.  (2)  Of 
all  sudden  deaths  in  prison  without  an  at- 
tending physician.  (3)  Of  all  dead  bodies 
found,  whether  of  persons  linown  or  un- 
known, when  it  is  apparent  from  the  body 
that  violence  caused  the  death,  or  when  the 
person  died  or  disappeared  under  suspicious 
circumstances.  (4)  Whenever  ordered  by  a 
court  having  criminal  Jurisdiction,"  etc.  The 
demurrer  raised  the  point  that  the  summons 
and  statement  of  account  thereto  attached 
failed  to  show  that  the  inquests  for  which  the 
plaintiff  claimed  fees  fell  within  any  of  the 
cases  provided  for  in  this  section,  and  that 
therefore  the  snlt  was  not  properly  brought 
If  the  suit  had  been  instituted  in  any  court 
other  than  a  justice's  court,  this  point  might 
have  been  good,  but,  as  is  well  known,  the 
same  degree  of  particularity  in  pleading  is 
not  required  In  a  Justice's  court  as  In  the 
higher  courts.  In  a  suit  upon  an  account  in 
a  Justice's  court,  it  is  necessary  to  attach  to 
the  summons  a  copy  of  the  account  sued  on. 
Civ.  Code,  {  4116.  This  rule  was  complied 
with  in  the  present  case,  and,  though  the  cir- 
cumstances nnder  which  the  Inquests  were 
taken  were  not  particularly  set  out  in  the  ac- 
count, yet  we  think  the  statement  of  the  ac- 
count was  sufficiently  full,  under  the  practice 
in  justices'  courts.  Nor  do  we  think  that 
it  was  necessary  that  the  summons,  or  the 
account  thereto  attached,  should  have  shown 
that  the  Inquests  were  not  held  under  section 
1206  of  the  Penal  Code,  which  we  have  here- 
inbefore quoted. 

3.  The  suit  was,  in  part,  for  949,  for  the 
plalntilTs  services  as  coroner  in  summoning 
Juries  In  49  inquests  he  had  held.  As  to  so 
much  of  the  action  as  sought  a  recovery  for 
these  services,  the  demurrer  was  properly 
sustained.  The  provision  of  section  1112  of 
the  Penal  Code  that  "for  summoning  an  in- 
quest on  a  dead  body,  and  returning  an  in- 
quisition," the  coroner  shall  be  entitled  to  a 
fee  of  $10,  means  that  $10  shall  be  his  eatiie 
compensation  for  all  services  rendered  by  him 
In  and  about  an  inquest  "Summoning  an 
inquest,"  as  here  used,  means  summoning  a 
Jury.  "Tlie  term  inquesf  is  sometimes  used 
to  signify  the  Jury  Itself  before  whom  the 
question  is  brought"  Brown,  Law  Diet.  So 
the  grand  Jury  is  often  called  the  "grand  in- 
quest." When  a  constable  summons  a  Jury 
of  inquest  be  is  entitled  to  a  fee  of  $1  (Pen. 
Code,  {  1111),  but  there  is  no  authorily  under 
our  statutes  for  a  coroner  to  charge  the  coun- 
ty a  separate  fee  for  such  service.  Coun- 
sel for  plalntur  in  error  contend  that  the  lan- 
guage In  section  1112  of  the  Penal  Code,  that 
"when  performing  the  duties  of  a  sheriff  [the 
coroner's]  fees  are  the  same  as  the  sheriff," 


entitles  a  coroner  to  compensation  for  sum- 
moning a  Jury  of  inquest  We  do  not  think 
so.  This  language  clearly  refers  to  such  du- 
ties of  a  sheriff  as  a  coroner  may  perform 
when  the  sheriff  is  disqualified,  or  for  any 
reason  cannot  act  There  is  no  law  which 
makes  it  one  of  the  duties  of  a  sheriff  to 
summon  a  Jury  of  inquest  and  the  language 
above  quoted  cannot  be  construed  to  author- 
ize a  coroner  to  charge  for  such  services. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  liEWIS,  3^  absent  on  account 
of  sickness. 


GEORGIA  SOUTHERN  &  F.  BY.  CO.  t. 
CARTLBDGB. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CABRIBRS  —  INJDRT  TO  PASSBNaBa  —  8XTBSB- 
QUENT  PRBCATITIONS  —  ADMISSION— PROXI- 
HATB  CAXT8B  OF  INJtmT— BVIDBNCB-8UFFI- 
CIBKCY. 

1.  That  after  an  occurrence  resulting  in  in- 
jury to  one  person,  another  who  is  sought  to 
be  held  accountable  therefor  took  additional 
precautions  to  prevent  others  from  being  like- 
wise injured,  can  neither  justly  nor  logically  t>e 
regarded  as  an  admission  on  his  j;>art  that  he 
was  negligent  in  not  sooner  observmg  such  pre- 
cautions. Prior  decisions  by  this  court  virtu- 
ally  to  the  contrary  reviewed  and  overruled. 

2.  It  affirmatively  appearing  from  the  evi- 
dence in  the  present  case  that  the  proximate 
cause  of  the  plaintiff's  injury  wag  his  own  in- 
dependent act,  for  which  there  was  no  neces- 
sity, and  which  was  in  no  way  brought  about 
by  any  default  on  the  part  of  the  defendant 
company,  he  was  not  entitled  to  recover. 

(^Uabos  by  the  Court.) 

Brror  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  L.  J.  Cartledge  against  the  Oeor^ 
gla  Southern  &  Florida  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.      Reversed. 

Hall  &  Wlmberly  and  R.  C.  Jordan,  for 
plaintiff  In  error.  Gnerry  &  Hall  and  M.  F. 
Hatcher,  for  defendant  In  error. 

LUMPKIN,  P.  J.  This  was  a  suit  for 
damages  against  the  railway  company  by 
Cartledge,  who  set  forth  in  his  petition  the 
following  allegations  of  fact:  "On  the  30th 
day  of  June,  1900,  he  was  In  the  employment 
of  the  United  States  government  in  the  rail- 
way mail  service,  and  was.  In  the  course  of 
his  employment  on  said  day  riding  upon  the 
train  and  In  a  car  of  the  said  company."  On 
that  day,  "while  on  the  raihroad  train  of  said 
company  in  the  discharge  of  his  duties  as 
mail  clerk  on  his  car  furnished  by  said  road, 
•  •  •  the  mail  grab,  which  was  fastened 
on  the  outside  of  said  car,  came  in  contact 
with  a  post  standing  upon  the  platform  of 
said  railway  company  at  the  station  house 
It  Sofkee."  The  result  was  that  the  "maU 
grab  was  turned  from  Its  fastenings  to  the 
side  of  said  car  and  thrown  down  and  upon 
the  left  hand  of  petitioner,  who  was  at  that 
time  Inside  the  car,  where  he  had  the  right 
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and  where  It  ■was  his  duty  to  be,  and  where 
he  then  was  hi  the  exercise  of  all  the  care 
Incumbent  upon  him.  •  •  •  Petitioner's 
hand  was  terribly  mutilated,  wounded,  and 
crushed;  the  bone  in  the  first  finger  of  said 
hand  being  broken  [and]  made  {Krmanently 
useless."  The  Injury  thus  sustained  by  him, 
"was  caused  by  the  negligence  of  said  rail- 
road company  in  erecting  the  said  post  too 
near  the  track  of  said  railroad  company,  and 
allowing  It  to  remain  there."  A  recovery 
was  had  by  the  plaintiff  In  the  court  below, 
and  the  company  is  here  complaining  of  a 
judgment  denying  It  a  new  trial. 

1.  At  the  time  of  the  plaintiff's  Injury  the 
post  above  referred  to  "stood  thirteen  or  four- 
teen inches  from  the  side  of  the  passing 
coach.  The  plaintiff  vras  permitted  to  testi- 
fy, over  the  objection  of  the  defendant,  that 
this  post  had  been  moved  further  back  since 
the  accident";  the  objection  urged  against 
the  admission  of  this  testbnony  being  tliat  It 
was  not  "competent  evidence  for  the  pur- 
pose of  showing  negligence  on  the  part  of  the 
defendant."  Tested  by  rulings  heretofore 
made  by  this  court,  this  testimony  was  dear- 
ly admissible.  In  Railroad  Oo.  v.  Rene,  55 
Oa.  126,  it  was  held  that,  "Upon  the  trial  of 
a  suit  against  a  street  railroad  company  for 
an  Injury  sustained  by  careless  driving  over 
a  sharp  cnrve  and  sudden  elevation,  it  was 
competent  to  show  that  the  defendant  had 
altered  the  curve  since  the  accident."  A  sim- 
ilar ruling  was  announced  in  Central  R.  R.  v. 
Glenson,  69  Ga.  201.  In  Railway  Co.  ▼. 
Flannagan,  82  Ga.  580,  9  S.  E.  471,  14  Am. 
St.  Rep.  183,  the  question  arose  whether  or 
not  it  was  competent  for  the  plaintiff  to 
prove  that  after  the  homicide  of  her  husband, 
who  was  run  over  and  killed  by  an  engine  be- 
longing to  the  defendant,  "the  engines  of  the 
company  were  ran  more  slowly  along  the 
street  which  was  the  scene  of  the  accident." 
Commenting  upon  the  relevancy  of  evidence 
which  had  been  introduced  to  establish  that 
such  was  the  fact,  Chief  Justice  Bleckley, 
who  delivered  the  opinion  of  the  court,  said 
(page  589,  82  Ga.,  page  472,  9  S.  B.,  14  Am. 
St.  Rep.  18."?),  "There  is  much  authority  to 
the  contrary,  •  •  •  but  we  think  consist- 
ency with  our  own  decisions  requires  us  to 
hold  th.-it  It  was  admissible."  Doubtless  in- 
fluenced by  the  intimation  thus  thrown  out 
that  the  question  presented,  were  it  an  open 
one,  would  admit  of  some  doubt,  counsel  for 
the  plaintlft  in  error  in  the  present  case  ask- 
ed and  were  granted  leave  to  review  these 
decisions.  We  have  accordingly  given  them 
careful  consideration,  with  the  result  that  we 
are  constrained  to  announce,  after  mature 
deliberation,  that  our  faith  In  their  correct- 
ness, which  in  the  past  had  already  been 
much  shaken,  has  succumbed  to  the  convic- 
tion that  they  cannot  be  defended  either  up- 
on principle  or  by  the  weight  of  authority. 
We  find  upon  investigation  that  they  are  not 
in  accord  with  the  rule  which  obtains  in  Eng- 
land.   See  Hart  v.  RaUway  Co.,  21  Law  T. 


Rep.  (N.  S.)  261.  Nor  are  they  in  harmony 
with  the  consensus  of  Judicial  opinion  which 
prevails  in  this  country.  See  Railroad  Co.  v. 
Hawthorne,  144  U.  S.  202,  12  Sup.  Ct  591, 
86  L.  Ed.  405,  and  cases  cited  on  page  207. 
144  U.  S.,  page  593,  12  Sup.  Ct.,  36  L.  Ed. 
405;  Railroad  Co.  v.  Parker,  5  C.  0.  A.  220,  , 
65  Fed.  595;  Paving  Co.  v.  Odasz,  8  C.  C.  A. 
471,  00  Fed.  71;  Motey  v.  Marble  Co.,  20 
0.  C.  A.  360,  74  Fed.  156:  Southern  Pac.  Co. 
V.  Hall,  41  C.  C.  A.  50,  100  Fed.  761;  Rail- 
road  Co.  v.  Melone,  109  Ala.  510,  20  South. 
33;    Sappenfield  v.  Ralboad  Co..  91  Gal.  49, 

27  Pac.  590;  Hager  v.  Southern  Pac.  Co., 
96  Cal.  309,  33  Pac.  119;  Llmberg  v.  Glen- 
wood  Lumber  Co.,  127  Cal.  69S,  60  Pac.  176, 
49  L.  R.  A.  38:  Nally  v.  Carpet  Co.,  51  Conn, 
524,  50  Am.  Kep.  47;  Harvey  v.  Mining  Co. 
(Idaho)  31  Pac.  819;  Holt  v.  Railway  Co. 
(Idaho)  35  Pac.  39;  Oiffen  v.  City  of  Lewis- 
ton  (Idaho)  55  Pac.  545;  City  of  Bloomlngton 
v.  Legg,  151  lU.  10,  37  N.  R  696,  42  Am.  St 
Rep.  216;  Howe  v.  Medaris,  183  IlL  288,  55 
N.  E.  724;  Railroad  Co.  v.  Clem,  123  Ind.  16. 
23  N.  E.  965,  7  L.  R.  A.  588,  18  Am.  St 
Rep.  803;    Board  v.  Pearson,   129  Ind.  45C. 

28  N.  E.  1120;  Railroad  Co.  v.  Lee,  17  Ind. 
App.  216,  46  N.  E.  643;  Cramer  v.  City  of 
Burlington,  45  Iowa,  627;  Hudson  v.  Rail- 
road Co.,  59  Iowa,  581,  13  N.  W.  735,  44  Am. 
Rep.  602;  Beard  v.  Guild,  107  Iowa,  476,  78 
N.  W.  201;  Oil  Co.  V,  Tiemey,  92  Ky.  368. 
17  S.  W.  1025,  14  L.  R.  A.  677,  36  Am.  St 
Rep.  585;  Downey  v.  Sawyer,  157  Mass.  418, 
32  N.  E.  654;  Dacey  v.  RaUroad  Co..  163 
Mass.  479,  47  N.  E.  418;  Turnpike  Co.  v. 
Case,  80  Md.  36,  80  Atl.  671;  Thompson  v. 
RaUway  Co.,  91  Mich.  256.  51  N.  W.  995: 
Hammargren  v.  City  of  St.  Paul,  67  Minn.  C. 
69  N.  W.  470;  Ely  v.  Railway  Ca,  77  Mo. 
34;  Hlpsley  v.  RaUroad  Co.,  88  Ma  848;  Al- 
corn v.  RaUroad  Co.,  108  Mo.  81,  18  S.  W. 
188;  Corcoran  v.  VlUage  of  PeeksklU,  108  N. 
T.  151,  15  N.  E,  809;  Getty  T.  Town  of  Ham- 
lin, 127  N.  Y.  636,  27  N.  B.  899;  Clapper  v. 
Town  of  Waterfoid,  181  N.  Y.  382,  390,  30 
N.  B.  240;  rx)we  v.  EUlott,  109  N.  C.  581.  14 
S.  B.  61;  Skottowe  v.  RaUway  Co.,  22  Or. 
430,  30  Pac.  222,  16  L.  R.  A.  593;  Farley  v. 
Veneer  Co.,  61  S.  C.  222,  241,  28  S.  E  193; 
Railroad  Co.  v.  Wyatt,  104  Tenn.  432,  58  S. 
W.  308,  78  Am.  St  Rep.  926;  RaUway  Co. 
V.  McGowan,  73  Ter.  356,  11  S.  W.  330; 
RaUway  Co.  v.  Henneaaey,  75  Tex.  156,  12 
S.  W.  608;  Fordyce  v.  Chancey,  2  Tex.  Civ. 
App.  24,  21  S.  W.  181;  Bell  v.  Shingle  Co.,  8 
Wash.  27,  35  Pac.  405;  Carter  v.  City  of 
Seattle,  21  Wash.  585,  69  Pac.  500;  Anderson 
V.  RaUway  Co.,  87  Wis.  196,  68  N.  W.  79,  23 
L.  R.  A.  203;  Jennings  v.  Town  at  Albion, 
90  Wis.  22,  62  N.  W.  826;  Green  v.  Water 
Co.,  101  Wis.  259,  77  N.  W.  722,  48  L.  R.  A. 
117,  70  Am.  St  Rep.  Oil.  See,  also,  authori- 
ties cited  and  commented  on  In  note  ap- 
pended to  the  case  of  RaUway  Oo.  ▼.  Weaver 
(Kan.)  67  Am.  Rep.  188-187. 

In  the  New  York  Reports  Instances  are  to 
be  found  where  some  of  the  tribonals  of  that 
Digitized  by  VjOOQIC 


GaO 


GEOBGIA  SOUTHEUK  &  F.  Bf.  CO.  t.  CARTLEDGE. 


407 


state  at  one  time  strayed  from  tbe  path 
which  all  good  courts  should  travel;  but  the 
true  doctrine  was  expounded  by  Its  court  of 
Appeals  in  the  case  of  Baird  v.  Daly,  68  N. 
Y.  547,  and  has  since  been  consistently  ob- 
served. More  recently  there  have  been  other 
converts  to  the  new  faith  which  we  now  feel 
called  upon  to  embrace.  Notably  among 
these  is  the  supreme  court  of  Minnesota;  it 
having  in  the  case  of  Morae  t.  Railway  Co., 
30  Minn.  405,  16  N.  W.  858,  formally  review- 
'Cd  all  of  its  prior  dedaions  bearing  on  the 
point  under  consldermtioa  and  pronounced 
them  unsound,  saying  of  the  rule  which  had 
been  laid  down,  "We  think  such  a  rule  puta 
an  unfair  4nterpretation  upon  human  con- 
duct, and  virtually  holds  out  an  Inducement 
for  continued  negligence."  We  may  also 
point  to  the  fate  which  befell  an  early  Oolo- 
r:ido  case  (Railway  Co.  v.  Miller,  2  Colo. 
442),  the  ruling  in  which  ia  no  longer  given 
recognition  by  the  courts  of  that  state.  Mec- 
trlc  Co.  T.  Lubbers,  11  Golo.  505,  19  Pac. 
479,  7  Am.  8t  Rep.  255;  Raihxmd  Co.  y. 
Morton,  3  C(^.  App;  155,  32  Pac.  345.  The 
supreme  court  of  New  Hampshire  has  also 
reversed  Its  position  on  the  question.  See 
Aldrich  V.  Railroad  Co.,  67  N.  H.  250,  29 
Atl.  406,  in  which  that  court  overruled  a 
prior  decision  in  the  case  of  Martin  v.  Towle, 
59  N.  H.  31,  to  the  effect  that  it  was  compe- 
tent for  the  plaintiff  to  prove  that,  after  he 
was  Injured  by  the  overturning  of  a  carriage 
belongli^  to  tbe  defendant,  tbe  latter  dis- 
charged the  driver  thereof.  So  far  as  we 
have  been  able  to  ascertain,  the  courts  of 
bat  two  States  still  adhere  to  the  view  that 
one  who  Is  sought  to  be  held  accountable 
for  an  Injnry  sustained  by  another  cannot 
take  additional  precautions  to  prevent  oth- 
ers from  being  likewise  injured,  without 
thereby  tacitly  admitting  that  such  precau- 
tions should  sooner  have  been  adopted. 
Railroad  Co.  v.  McKee,  37  Kan.  592,  15  Pac 
484;  Smelting  Co.  v.  Tincbert,  5  Kan.  App. 
130,  48  Pac.  889;  McKee  v.  Bidwell,  74  Pa. 
218;  Lederman  v.  Pennsylvania  R.  R.,  165 
Pa.  118,  30  Ad.  725,  44  Am.  St  Rep.  644. 
Speaking  for  the  supreme  court  of  Kansas, 
Mr.  Justice  Valentine,  in  the  case  of  Rail- 
way Co.  v..  Weaver,  35  Kan.  412,  11  Pac. 
406,  57  Am.  Rep.  176,  undertook  to  defend 
tbe  rule  laid  down  In  prior  decisions  there- 
in cited;  but  the  argument  he  advanced  in 
its  support  impresses  us  as  being  far  from 
convincing.  Pennsylvania's  pioneer  case  on 
tills  line  is  that  of  Railroad  Co.  v.  Hender- 
son, Bl  Pa.  815,  wherein  the  correctness  of 
tbe  ruling  announced  was  assumed  without 
any  dlscussitm  whatever.  It  was  subse- 
'qaently  held  in  Railroad  Co.  v.  McElwee,  67 
Pa.  311,  that,  "in  an  action  for  death  by 
negligence  from  cars  striking  a  cart  on 
scales  near  to  a  railroad  track,  evidence  was 
proper  that  after  the  accident  the  track  was 
removed  to  a  greater  distance."  With  Quak- 
er directness  and  simplicity,  the  question  as 
to  the  admissibility  of  such   evidence  was 


dismissed  with  the  remark  (pages  314-313): 
"If  the  proximlt}'  of  the  track  to  the  build- 
ings did  not  increase  the  danger,  why  was  it 
moved?"  Doubtless  it  was  moved  In  order 
to  Insure  greater  safety  in  the  future,— an 
act  In  and  of  Itself  perfectly  legitimate,  and 
prompted  by  a  motive  which  was  highly 
commendable.  It  may  not  be  extravagant 
to  say  this  action  on  the  part  of  the  com- 
pany was  something  more  than  commend- 
able. If  at  tbe  time  it  had  reason  to  appre- 
hend that  the  ruling  Just  referred  to  might 
be  made.  No  one  situated  as  was  this  com- 
pany should  be  placed  "in  the  embarrassing 
attitude  of  being  compelled  to  choose  be- 
tween the  risk  of  another  accident  by  main- 
taining the  status  quo,"  and  the  equally  un- 
inviting alternative  of  taking  proper  steps  to 
remove  the  danger,  and  thereby  "making  ev- 
idence against  himself  which  would  act 
prejudicially  to  his  defense  In  the  minds  of 
the  Jury."  Railroad  Co.  v.  Wyatt,  104  Tenn. 
434,  58  S.  W.  808,  78  Am.  St  Rep.  926. 
"The  effect  of  declaring  such  evidence  com- 
petent is  to  inform  a  defendant  that  if  he 
makes  changes  or  repairs,  he  does  it  under 
penalty;  for,  if  tbe  evidence  is  competent,  It 
operates  as  a  confession  that  he  was  t^uilty 
of  a  prior  wrong.  •  •  •  True  policy  and 
sound  reason  reqaire  that  men  should  be 
encouraged  to  Improve  or  repair,  and  not  be 
deterred  from  it  by  the  fear  that  if  they  do 
so  their  acts  will  be  construed  into  an  ad- 
mission that  they  bad  been  wrongdoers.  A 
rule  which  so  operates  as  to  deter  men  from 
profiting  from  experience  and  availing  them- 
selves of  new  information  has  nothing  to 
commend  It  for  it  Is  neither  expedient  nor 
Just."  Railroad  Co.  v.  Clem,  123  Ind.  18,  19, 
23  N.  B.  966,  7  L.  R.  A.  688,  18  Am.  St  Rep. 
303.  To  the  same  effect,  see  the  admirable 
opinion  delivered  by  Mitchell,  J.,  In  Morse's 
Case,  30  Minn.  468,  16  N.  W.  358,  and  the 
irresistible  argument  on  the  same  line  pre- 
sented by  Watts,  J.,  In  Railway  Co.  v.  Bums, 
4  Tex.  Law  Rev.  54,  56,  and  quoted  approv- 
ingly In  McOowan's  Case,  cited  supra.  We 
do  not  hope  to  conceal  the  fact  that  In  thus 
concentrating  our  attack  upon  tlie  decisions 
pronounced  by  the  Kansas  and  Pennsylvania 
courts,  Instead  of  bringing  prominently  into 
view  and  assailing  the  prior  decisions  of  this, 
our  own  court,  we  have  yielded  to  an  ordi- 
nary impulse  of  human  nature.  We  do,  how- 
ever, distinctly  announce  that  those  decisions 
are  now  overruled. 

2.  The  only  evidence  Introduced  on  the  trial 
of  the  present  case  was  the  testimony  of  the 
plaintiff  himself.  He  gave  a  clear  and 
straightforward  account  of  how  he  met  with 
his  injury,  which  was,  in  brief,  as  follows: 
He  was  attempting  to  pass  "some  mall  under 
the  grab"  to  the  assistant  postmaster  at  Sof- 
kee,  who  "came  out  of  his  office  Just  as  the 
train  was  moving  from  the  station,  and  the 
mail  grab  came  in  contact  with  a  post  that 
stood  very  close  to  the  side  of  the  car.  •  •  • 
The  grab  was  vn^nched  from  the  side  of  the 
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car,"  and  plalntiCC's  left  baud  was  caught  by 
It  and  mashed  against  the  car.  The  hand 
Tvhlch  was  injured  "was  resting  on  top  of  the 
mail  catcher."  He  held  the  mail  in  bis  "right 
band,  and  stooped  down  to  hand  It  under  the 
catcher  to  the  assistant  postmaster,  and  the 
catcher  came  In  contact  with  the  post"  A 
mail  grab  is  made  of  iron,  and  "fits  in  a 
fastening  on  the  side  of  the  mail  car,  across 
the  door,  and  works  loose."  It  consists  of  a 
horizontal  bar  extending  across  the  doorway, 
and  a  grab  or  "catch  bar,"  operated  by 
means  of  a  handle  from  the  inside  of  the  car, 
which,  when  the  contrivance  is  used  in  col- 
lecting mail  at  stations  where  the  train  does 
not  stop,  "poises  out  and  catches  the  mall  bag 
as  it  hangs"  on  a  crane  erected  near  the 
track.  It  was  the  custom  of  the  plaintiff 
to  "deliver  mail  at  Sofkee  on  the  'Shoo-Fly' 
trains  by  hand,  and  not  with  a  sack."  The 
assistant  postmaster,  who  was  also  the  agent 
of  the  railway  company,  had  "to  receive  the 
mall  at  the  car  door."  Plaintiff  "had  no  right 
to  leave  [his]  car  and  go  and  deliver  the 
mall,"  his  duty  requiring  bim  to  be  "at  all 
times"  In  his  car.  "The  reason  [he]  did  not 
deliver  the  mail  before  the  train  started  to 
pulling  oflF  was  that  the  agent  was  inside  of 
bis  office,"  and  did  not  come  to  receive  the 
mail  till  the  train  began  to  move.  The  post 
above  mentioned  was  a  semaphore  post  and 
not  a  mall  post.  "There  was  no  mall  crane  at 
that  iioint.  The  grab  is  used  for  the  purpose 
of  taking  the  mail  bag  from  the  crane^  and 
for  no  other  purpose."  The  assistant  post- 
master "was  standing  Ave  or  six  feet  [from] 
the  semaphore  post  when"  the  piaintllt  "hand- 
ed him  the  mail."  Plaintiff  rested  his  left 
hand  "on  the  catcher,  and  handed  the  mall 
under  the  catcher  with"  his  right  hand;  "was 
in  a  stooping  position."  He  "had  to  stoop," 
and  be  rested  his  "hand  on  this  grab  as  a 
support,  and  handed  the  mail  underneath  it, 
and  in  that  condition  this  grab  came  in  con- 
tact with  the  semaphore  post."  He  "had  to 
push  this  grab  out  thirteen  or  fourteen  Inches 
from  the  car  In  order  for  it  to  strike  the 
post  It  could  not  have  possibly  come  in 
contact  with  the  post  unless  it  was  pushed 
out,  the  post  being  off  thirteen  or  fourteen 
inches.  It  would  not  have  caught  the  post 
unless"  the  plaintiff  had  his  "hand  on  It,  and 
unless  [he]  pushed  it  out,  either  accidentally 
or  purposely."  He  "had  seen  the  semaphore 
post  frequently,"  but  had  "never  taken  any 
particular  notice  of  how  close  it  was"  to  the 
track,  "and  didn't  know  how  close  it  was." 
The  plaintiff  "had  two  newspapers  to  deliv- 
er" to  the  assistant  postmaster  at  Sofkee; 
"could  not  have  thrown  them  out,  because 
they  were  not  marked  to  throw  out.'"  In 
view  of  this  evidence,  it  may  be  conceded  not 
only  that  the  railway  company  was  negligent 
as  alleged,  but  that  the  plaintiff,  though  be 
had  frequently  seen  the  post  was  not  himself 
guilty  of  any  negligence  in  not  taking  note  of 
its  dangerous  proximity  to  the  track,  and  gov- 
erning his  actions  accordingly.    At  the  same 


time,  however,  he  could  not  possibly  have 
been  Injured  had  he  not,  "either  accldcntally 
or  purposely,"  pushed  the  "catch  bar"  out 
some  13  or  14  Inches  from  the  side  of  the 
car,  when  there  was  no  necessity  to  do  so, 
nor,  indeed,  any  occasion  for  him  to  make 
any  use  whatever  of  the  contrivance  known 
as  the  "grab."  Thla  being  so,  his  own  inde- 
pendent act,  whereby  the  accident  was 
brought  about.  Is  to  be  regarded  as  the 
proximate  cause  of  his  injury,  and  the  com- 
pany cannot  be  held  accountable  therefor. 
See  Hardwick  v.  Railroad  Co.,  85  Ga.  507, 
11  S.  E.  832;  Lindsay  v.  Railway  Co.,  Ui 
Ga.  886,  41  S.  E.  46;  Railroad  Co.  v.  Scott 
88  Va.  958,  14  S.  E.  763,  16  I*  R.  A.  91,  52 
Am.  &  £^g.  R.  Cas.  405  (note);  Railway  Co. 
V.  Sims  (Ind.  App.)  63  N.  E.  485.  It  follows 
that  the  trial  Judge  erred  in  leaving  to  the 
Jury  the  question  of  the  company's  liability, 
and  in  refusing  to  Instruct  them,  at  the  In- 
stance of  Its  counsel,  to  the  effect  that  if  they 
believed  the  injury  to  the  plaintiff  could  not 
have  occurred  "but  for  his  own  conduct  in 
pushing  out  the  mail  grab,  whether  intention- 
al or  by  accident,"  he  would  not  be  entitled 
to  recover. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEfWIS,  J.,  absent  on  account 
of  sickness. 


ROBERT  PORTNER  BRBWINO  00.  v. 
COOPER. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

SERVANT— INJURIES  —  MASTER'S    LIABILITY  — 

PLBADINQ— AM  BNDMBNT— BVIOJdiNCB— 

INSTRUCTIONS. 

1.  Where  a  motion  for  new  trial  and  the  rule 
nisi  tbereou  have  been  served  upon  the  respond- 
ent, and  an  amendment  thereto  is  afterward 
regularly  filed  and  approved  by  the  trial  judge, 
who  overrules  the  amended  motion  upon  its 
merits,  tiiiis  court  cannot  refuse  to  consider  the 
amendment  because  it  was  not  served  upon  the 
respondent. 

2.  Where  the  condition  of  a  set  of  harness  i» 
the  subject  of  inquiry,  it  is  error  to  overrule 
a  proper  objection  to  evidence  as  tn  the  condi- 
tion of  a  set  of  harness  which  is  n  *t  identified 
as  the  one  under  inTestigation. 

3.  It  is  error  for  a  trial  judge  to  instruct  the 
jury  that  given  facts  would  constitute  negli- 
gence, when  the  facts  are  not  such  as  are  made 
by  law  to  constitute  negligence  per  se. 

4.  It  is  also  error  to  charge  that  where  an 
employer  has  agreed  to  furnish  an  employ^  a 
harness  sufficiently  strong  to  enable  nim  to 
control  a  certain  horse,  the  employer  is  thereby 
made  an  insurer  of  the  quality  of  the  harness 
furnished,  and  that  he  is  not  in  the  exercise  of 
ordinary  care  unless  he  makes  bis  assurance 
good. 

5.  Other  assignments  of  error  are  covered  by 
the  opinion. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  coon- 
ty;    W.  F.  Eve,  Judge. 

Action  by  J.  J.  CJooper  against  the  Robert 
Portner  Brewing  Company  and  another. 
Judgment  for  plaintiff  against  the  brewing 
company,  and  it  brings  error.    Reversed. 
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Salem  Dntcber,  for  plaintiff  In  error.  W. 
K.  Miller  and  Boykin  Wrljcbt,  for  defendant 
iu  error. 

SI.MMONS,  0.  J.  Suit  for  damages  for 
personal  Injuries  was  brought  by  Cooper 
against  the  Robert  Portner  Brewing  Com- 
pany and  its  manager.  The  plaintiff  alleged 
that  he  was  employed  to  deliver  defendant's 
beer  from  a  wagon  which,  with  horse  and 
Larness,  defendants  were  to  furnish.  He 
was  given  a  horse  which  had  run  away,  but 
be  was  assured  by  defendants  that  it  would 
not  run  away  if  carefully  handled,  and  that 
a  strong  set  of  sound  and  suitable  harness 
voald  be  supplied  him.  Relying  upon  the 
promise  to  furnish  him  a  strong  and  sound 
tiarness,  he  used  the  horse.  While  he  was 
proceeding  quietly  along  the  street,  the  horse 
allied,  the  harness  broke  and  caused  the  horse 
to  try  to  run  away,  then  other  portions  of  the 
bamesB  gave  away,  and  plaintiff  was  serl- 
omly  injured  by  the  kicking  of  the  horse. 
Defendant  had  failed  to  supply  such  a  har- 
ness as  was  reasonably  safe  with  such  a 
horse,  had  failed  to  keep  the  harness  in  prop- 
er repahr,  and,  after  having  undertaken  to 
repah:  the  harness,  had  negligently  stopped 
the  repairs,  to  have  work  done  on  other 
harness.  See  112  Oa.  89S,  38  S.  E.  91.  The 
defendants  answered  that  plaintiff  had,  In 
spite  of  their  warning,  used  this  horse,  rath- 
er than  otbers  offered  him,  because  It  was 
(aster  than  the  otbers,  and  that  plaintiff's 
injuries  were  not  due  to  the  condition  of  the 
harness,  which  was  sound,  but  resulted  from 
plaintlfTs  own  negligence.  They  also  de- 
nied having  agreed  to  supply  plaintiff  any 
anagually  strong  set  of  harness,  and  alleged 
that  the  harness  furnished  was  reasonably 
safe  and  strong.  The  company's  manager 
also  denied  that  plaintiff  was  In  his  employ- 
ment On  the  trial  the  Jury  returned  a  ver- 
dict against  the  company,  but  in  favor  of  its 
ocdefendant.  The  company  moved  for  a  new 
trial,  and  the  Judge  overruled  the  motion. 
The  company  excepted. 

1.  The  original  motion  for  new  trial  con- 
tnined  but  three  grounds,  and  they  were 
seneral  In  character.  A  rule  nisi  Issued,  in 
which  it  was  provided  that  the  movant 
ehould  "have  leave  to  amend  said  motion  at 
or  before"  the  hearing.  Service  of  this  mo- 
tion and  of  the  rule  nisi  was  duly  acknowl- 
edged by  counsel  for  the  respondent  Subse- 
quently the  movant  amended  his  motion  by 
adding  quite  a  number  of  grounds,  but  this 
amendment  was  not  served  upon  the  respond- 
ent, so  far  as  appears  in  the  record.  Coun- 
sel for  the  defendant  in  error  claim  that  the 
matter  contained  in  the  amendment  to  the 
motion  is  not  before  this  court,  and  cannot 
be  considered.  We  are  not  aware  of  any  re- 
quirement that  such  an  amendment  should 
be  served,  nor  have  we  been  referred  to  any 
case  In  wblch  such  a  point  has  been  decided. 
The  original  motion  was  duly  served,  or  its 
service  acknowledged,  and  the  amendment 


was  allowed  and  its  grounds  approved  by  the 
Judge.  The  respondent,,  after  acknowledging 
service  of  the  original  motion  and  the  rule 
Dial,  was  boiand  to  look  after  his  case,  and 
to  take  notice  of  all  that  was  afterward  reg- 
ularly done  therein.  Further  thas  this,  the 
Judge  passed  upon  the  merits  of  this  amend- 
ment, and  it  does  not  appear  that  any  ob- 
jection was  made  to  his  doing  so.  See  Flem- 
ing V.  Roberts,  114  Ga.  637,  40  8.  B.  792, 
in  which,  however,  the  question  as  to  the 
necessity  for  service  was  not  passed  upon. 

2.  Error  Is  assigned  on  the  refusal  of  the 
Judge  to  rule  out  the  evidence  of  a  harness 
repairer  to  the  effect  that  the  harness  was 
considerably  broken  up,  and,  frt»n  Its  appear- 
ance, had  been  considerably  worn  and  la 
need  of  repair,  and  was  not  sufflcientiy 
strong  for  a  spirited,  "skittish"  horse.  On 
cross-examination  the  witness  stated  that  he 
knew  the  harness  about  which  he  testified 
was  that  used  by  the  plaintiff  at  the  time  of 
the  injury,  because  witness  "bad  been  told 
so;  that  he  did  not  know  It  of  his  own 
knowledge,  only  from  the  condition  of  the 
harness."  It  also  appeared  that  his  exam- 
ination of  this  harness  was  after  the  time  of 
the  Injury  to  plaintiff.  The  court  ruled  out 
what  had  been  told  witness.  The  latter  then 
stated  that  the  only  knowledge  he  had  that 
the  harness  was  the  same  was  derived  from 
the  fact  that  It  was  broken,  and  that  at  the 
time  of  repairing  the  harness  in  question  he 
had  repaired  eight  or  ten  other  sets  of  har- 
ness for  the  defendant  company,— all  of  them 
in  need  of  repair.  Counsel  tar  the  company 
then  moved  the  court  to  rule  out  all  of  this 
evidence  on  the  ground  that  the  witness  had 
no  means  of  information  as  to  the  identity 
of  the  harness,  except  what  bad  been  told 
blm,  and  that  this  was  hearsay.  The  court 
admitted  the  evidence,  and  we  think  that  so 
doing  was  error.  The  witness  stated  that  the 
harness  had  been  delivered  to  him  by  John- 
son, who  appears  to  have  been  on  the  wag- 
on with  plaintiff  at  the  time  of  the  Injury, 
and  that  it  was  Johnson  who  told  him  that 
the  harness  was  that  used  by  plaintiff  when 
he  was  injured.  The  court  properly  ruled 
out  what  Johnson  had  told  the  witness,  and 
this  left  the  statement  that  Johnson  had  de- 
livered a  set  of  harness  to  the  witness.  There 
was  also  evidence  that  there  were  eight  or 
ten  other  sets  of  harness  delivered  to  the 
witness  for  repair.  Johnson  was  not  present 
at  the  trial,  and  it  was  not  shown  that  the 
harness  delivered  to  the  witness  by  John- 
sou  was  that  the  condition  of  which  was  un- 
der investigation.  The  fact  that  it  was  bro- 
ken did  not  show  this.  There  was  nothing 
to  show  or  to  enable  the  Jury  to  infer  that 
the  harness  about  which  the  witness  testified 
was  that  used  by  plaintiff,  and  the  evidence 
was  therefore  irrelevant,  and  should  have 
been  ruled  out  See  Turner  v.  Tuberslng,  67 
Ga.  161. 

3,  4.  The  court  charged  the  Jury  that  If 
"both  plaintiff  and  defendant  knew  that  the 
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horse  was  dangerous,  and  the  defendant  as- 
sured the  plaintiff  tl^at  if  he  would  use  this 
horse  in  its  business  it  would  furnish  such 
harness  as  would  enable  bim  to  control  a 
horse  of  this  character,  then  •  •  •  the 
duty  to  furnish  such  a  harness  was  manifest 
and  imperative,  and  the  defendant  was  not  In 
the  exercise  of  ordinary  care  unless  nor  un- 
tH  It  made  its  assurance  good.  Moreover,  if 
Boch  assurance  was  made,  it  removes  all 
grouad  for  the  argument  that  the  servant  by 
continuing  the  employment  engages  to  assume 
the  risk."  In  so  far  as  this  charge  stated 
what  facts  would  constitute  negligence,  it 
was  erroneous.  While  the  language  Is  taken 
almost  verbatim  from  Cooley  on  Torts,  as 
quoted  in  Gbeeney  v.  Steamship  Co.,  92  Oa. 
731,  19  S.  E.  S3,  44  Am.  St  Rep.  113,  we 
think  that  It  was  not  proper  to  give  It  in 
charge  to  the  Jury.  Under  our  system  a 
>]dge  should  not  instruct  the  jury  that  any 
given  facts  constitute  negligence,  except  in 
cases  where  such  facta  are  by  law  made  to 
constitute  negligence  per  se.  City  of  MiU- 
edgeviUe  v.  Wood,  .114  Ga.  370,  40  8.  E.  239. 
The  charge  was  further  erroneous  in  that,  in 
fitting  the  quotation  to  the  present  case,  the 
Judge  instructed  the  Jury  that  the  defendant 
would  become  practically  an  insurer  of  the 
quality  of  the  harness  furnished.  We  think 
that  if  the  defendant  had  supplied  plaintiff 
with  a  harness  which  to  one  reasonably  and 
ordinarily  prudent  would  have  seemed  to  be 
of  such  quality  as  to  enable  plaintiff  to  con- 
trol the  horse,  and  the  harness  proved  insuffi- 
cient because  of  some  defect  hidden  even  from 
the  ordinarily  diligent,  there  could  be  no  re- 
covery. 

5.  Other  complaints  are  made  of  the  charge 
of  the  court  Portions  of  It  are  excepted  to 
as  Intimating  an  opinion  as  to  what  had  or 
bad  not  been  proved,  as  stating  what  facts 
would  constitute  negligence,  as  being  nnau- 
thorised  by  the  evidence,  or  as  being  given 
without  sufficient  qualification.  After  a  care- 
ful study  of  these  assignments  of  error,  we 
find  that  none  of  them  requires  any  special 
discussion.  The  errors,  if  any  existed,  are  of 
minor  Importance,  and  of  such  character  that 
they  will  probably  not  occur  upon  the  next 
trial.  Complaint  is  also  made  that  the  court 
erred  In  admitting  evidence  that  the  horse 
which  plaintiff  bad  been  driving  was  used  by 
the  company  in  its  business  for  some  months 
after  the  injury  to  plaintiff.  This  evidence 
was  objected  to  as  irrelevant  This  assign- 
ment of  error  was  not  argued  or  referred  to 
here  by  the  counsel  for  the  plaintiff  in  error, 
and  apparently  was  abandoned.  Inasmuch, 
however,  as  the  case  has  to  be  again  tried, 
we  will  say  that  this  evidence  seems  to  us  to 
have  been  Inadmissible.  If  offered  to  throw 
any  light  on  the  contract  or  arrangement  of 
the  plaintiff  with  the  defendant,  it  was,  of 
course,  irrelevant.  If  it  was  offered  to  show 
the  use  of  the  horse  with  a  stronger  harness. 
and  to  treat  this  as  an  admission  by  the  com- 
pany that  the  harness  supplied  the  plaintiff 


had  been  negligently  weak,  then  it  was  inad- 
missible under  the  ruling  in  Railway  Co.  v. 
Cartledge  (this  term)  42  S.  E.  406.  If  It  was 
offered  for  the  purpose  of  showing  the  char- 
acter of  the  horse,  it  was  inadmis^ble,  (1) 
because  it  was  conceded  by  both  parties  that 
the  horse  was  wild  and  not  easily  controlled: 

(2)  because  it  <Ud  not  sufficiently  appear  that 
the  horse  was  afterward  used  under  similar 
conditions  as  by  plaintiff,  or  what  was  the 
difference  in  the  harness,  or  how  much  skill 
had  to  be  employed  to  manage  the  liorse;  and 

(3)  the  fact  that  the  horse  bad  run  away 
with  plaintiff  may  have  induced  defendant, 
in  its  subsequent  use  of  the  liorse,  to  employ 
harness  stronger  than  even  the  most  prudent 
would  have  thought  necessary  before  the  in- 
Jury  to  the  plaintiff. 

Because  of  the  errors  pointed  out  in  the 
second,  third,  and  fourth  headnotes,  a  new 
trial  should  have  been  granted.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


8APP  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

CRIMINAL  LAW— OBJECTION  TO  JUROR— WAIV- 
ER—INTOXICATINO  LIQUORS— SALE  TO 
DKUNKSN  PERSON. 

1.  When,  in  pur^ng  the  jur^  in  a  criminal 
case,  the  accused  is  given  a  list  of  the  petit 
jurors,  and  the  indictment,  on  which  apiiear  the 
names  of  the  grand  jurors,  and  from  these  pa- 
pers it  appears  that  one  of  the  jurors  served  on 
the  grand  jury  which  returned  the  indictment, 
a  failure  to  object  to  such  juror  amounts  to  a 
waiver  of  his  disqualification. 

2.  There  was  uo  material  error  in  the  char- 
ges complained  of,  and  the  evidence  authorixed 
the  rerdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Webst^  county; 
Z.  A.  liitUeJohn,  Judge. 

P.  E.  Sapp  was  convicted  of  selling  liquor 
to  an  intoxicated  man,  and  brings  error.  Af- 
firmed. 

J.  F.  Souter  and  Q.  T.  Harrell,  for  plain- 
tiff in  error.  F.  A.  Hooper,  Sol.  Oen.,  for 
the  State. 

SIMMONS,  C.  J.  Sapp  viras  indicted  under 
Pen.  Code,  t  443,  which  makes  it  a  misde- 
meanor for  any  seller  of  spirituous  liquors 
to  •'sell  or  furnish  liquors  or  other  intoxicat- 
ing drinks  to  any  person  who  is  at  the  time 
intoxicated  or  drunk."  He  was  found  guilty 
of  the  offense  charged,  and  his  motl<Hi  for  a 
new  trial  was  overruled.    He  excepted. 

1.  A  new  trial  was  asked  on  the  ground 
that  one  of  the  grani  Jurors  who  returned 
the  indictment  against  the  accused,  and 
whose  name  appeared  upon  the  indictment 
was  a  member  of  the  Jury  that  tried  the  ac- 
cused and  returned  the  verdict  of  giailty. 
From  the  evidence  submitted  to  the  trial 
Judge  upon  the  hearing,  and  from  his  note  to 
the  motion  for  new  trial,  it  appears  that  the 
Juror's  name  appeared  on  the  indictment  as  a 
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member  of  the  grand  jury  which  returned  the 
indictment,  and  also  appeared  on  a  list  of 
24  JnrorB  which  was  given  counfiel  for  the 
accused.  After  the  jury  bad  been  purged  as 
to  disqaallfying  relatlonshipg,  it  was  auggeat- 
«d  that  Borne  of  the  jurors  might  have  served 
OD  the  grand  jury,  and  the  court  directed 
counsel  for  the  accused  to  compare  the  list 
of  petit  jurors  with  the  names  appearing  on 
the  indictment,  to  see  If  such  disqualification 
existed.  After  the  announcement  that  certain 
Jurors  were  dlaqnallfled,  they  were  removed 
and  tbe  panel  filled.  There  was  some  con- 
flict in  the  affidavits  submitted  to  the  judge 
as  to  whether  counsel  for  the  accused  par- 
ticipated in  the  comparison  of  the  names  on 
the  list  with  those  on  the  indictment,  or  left 
tbls  matter  entirely  to  the  aolidtor  general 
and  a  third  person  -not  interested  In  the  case. 
Inasmud),  however,  as  there  is  no  Intimation 
that  any  fraud  or  deception  was  practiced, 
this  Is  immaterial.  The  court  gave  counsel 
for  the  accused  an  opportunity  to  discover 
and  suggest  this  juror's  dlequallflcatlon,  and 
tbe  presence  of  the  juror's  name  on  the  In- 
dictment and  in  the  list  afforded  ample  means 
to  do  so.  When  the  accused  or  his  counsel 
was  given  the  list  and  the  indictment,  and 
told  to  loolc  for  any  identity  of  names  In  the 
two  papers,  we  think  that  he,  in  the  absence 
of  any  fraud  or  deception,  became  chargeable 
with  notice  of  whatever  a  proper  examination 
of  those  papers  would  have  revealed.  He 
was  thus  chargeable  with  notice  that  this  ju- 
ror had  served  on  the  grand  jury,  and  his  fail- 
ure or  omission  to  challenge  tbe  juror  or  to 
suggest  his  disqualification  must  be  held  to 
amount  to  a  waiw.  Hot  does  It  matter,  as 
before  remarked,  whether  counsel  for  the  ac- 
cnsed  examined  the  papers  himself,  or  left 
tbe  examination  and  comparison  to  others. 
In  tbe  latter  case  those  others  would  have 
acted  as  agents  for  coimsel  for  the  accused, 
and  the  latter  would  be  chargeable  with  no- 
tice of  whatever  he  should  himself  have  dis- 
covered by  a  proper  examination  of  the  pa- 
pers. When  he  left  the  comparison  to  otb- 
en.  be  took  the  risk.  For  this  reason,  we 
think  that.  If  the  jnror  was  disqualified  by 
bis  pdor  service  on  the  grand  jury,  his  dis- 
qnaUficstlon  was  waived,  and  is  no  cause  for 
granting  a  new  trial. 

2.  Complaint  is  made  of  a  charge  of  the 
court  to  the  jury  as  follows:  "It  Is  a  question 
for  you  to  detorolne,  from  all  the  facts  and 
circumstances,  as  to  whether  this  man  •  •  • 
was  intoxicated,  or  whether  he  was  drunk. 
That  is  a  question  for  you  to  determine  from 
tbe  testimony  In  this  case.  There  is  no  di- 
rect rule  that  I  know  of  that  I  could  give 
you,  gentlemen,  whereby  you  could  determine 
tbe  issue,  or  whereby  you  could  be  guided, 
ae  to  whether  the  man  was  Intoxicated,  or 
whether  he  was  drunk.  Tou  would  have  to 
determine  from  tbe  facts  of  the  case.  But 
under  tbe  law  a  man  is  Intoxicated  whenever 
lie  is  so  much  under  the  Influence  of  splr- 
Itnons  or  Intoxicating  liquors  that  it  so  opi- 


ates upon  blm— that  it  so  affects  his  acts  or 
conduct  or  movement— that  the  public  or  par- 
ties coming  in  contact  with  hbn  could  readily 
see  and  know  that  It  was  afTectlng  him  in 
that  respect  A  man  to  that  extent  under  the 
Influence  of  liquor  that  parties  coming  in  con- 
tact with  him  or  seeing  him  would  readily 
know  that  be  was  under  the  Influence  of  liq- 
uor by  his  conduct  or  his  words  or  bis  move- 
ments, would  be  sufficient  to  show  that  such 
party  was  intoxicated."  There  is,  as  against 
the  accused,  no  material  error  In  this  charge. 
The  statute  makes  it  an  offense  to  sell  to  a 
person  who  Is  at  the  time  either  Intoxicated 
or  drunk.  The  indictment  charged  a  sale  to 
a  person  alleged  to  have  been  at  the  time  in- 
toxicated and  drunk.  Whether  there  is  any 
difference  between  an  Intoxicated  man  and 
one  who  is  drunk  Is  In  this  case  an  immaterial 
question,  for  proof  of  a  sale  to  either  would 
support  a  conviction.  The  court's  definition 
of  "intoxication"  may  not  liave  been  In  exact 
accord  with  that  of  tbe  lexicographers,  but 
there  was  no  material  error  In  it  Under  stat- 
utes similar  to  the  one  under  which  the  accus- 
ed was  Indicted,  it  has  been  held  that  knowl- 
edge, on  the  part  of  the  seller,  of  tbe  intox- 
ication of  the  purchaser,  is  not  an  essential 
Ingredient  of  the  offense.  Oundy  v.  Le  Cocq, 
13  Q.  B.  Dlv.  207;  Black  Int  Llq.  f  428,  and 
cases  cited.  And  see  Loeb  v.  State,  75  Ga.  258. 
The  charge  of  the  court  gave  tbe  accused  the 
benefit  of  a  contrary  holding  as  to  this  ques- 
tion; for  the  jury  were  instructed  not  to  con- 
vict unless  the  purchaser's  Intoxication  was 
known  to  the  accused,  or  could  have  been  dis- 
covered by  the  use  of  reasonable  diligence. 
This  question  is,  therefore,  not  made  in  tbe 
present  case.  The  court's  definition  of  "In- 
toxicated" was  substantially  correct  and  we 
think  a  man  whose  condition  was  therein  de- 
scribed would  be  an  Intoxicated  or  drunken 
man.  In  the  Standard  Dictionary  the  fol- 
lowing definition  of  "drunk"  Is  given:  "Under 
the  Influence  of  Intoxicating  liquor  to  such 
an  extent  as  to  have  lost  the  normal  control 
of  one's  bodily  and  mental  faculties,  and,  com- 
monly, to  evince  a  disposition  to  violence,  quar- 
relsomeness, and  beastlallty."  In  the  same 
work  "intoxicated"  is  given  as  synonymous 
with  "drunk."  In  State  v.  Pierce,  65  Iowa, 
85,  21  N.  W.  196,  it  was  held  that  one  Is 
drunk  who  is  so  far  under  the  Influence  of  in- 
toxicating liquor  that  his  passions  are  visibly 
excited  or  his  judgment  impaired;  and  In 
Elkln  V.  Buschner  (Pa.)  16  Atl.  102,  It  was 
held  that  "whenever  a  man  is  under  the  In- 
fluence of  liquor,  so  as  not  to  be  entirely  at 
himself,  be  is  intoxicated,  though  he  can 
walk  straight,  though  he  may  attend  to  his 
business,  and  though  he  may  not  give  any  out- 
ward and  visible  signs  to  the  casual  observer 
that  he  is  drunk."  In  the  pres^it  case  the 
charge  of  the  court  amounted  to  an  Instruction 
that  to  be  intoxicated  a  man  must  be  so  under 
tbe  influence  of  Intoxicating  liquors  that  his 
acts  or  words  or  conduct  would  be  visibly  and 
noticeably  affected.    Such  an  instruction  was 
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not  erroneous.  There  was  no  error  In  any 
other  portion  of  the  charge,  so  far  aa  appears 
from  the  motion  for  new  trial  The  evidence 
fully  warranted  a  finding  not  only  that  the 
accused,  a  regular  dealer  in  liquors,  sold  whis- 
ky to  an  Intoxicated  man,  but  that  he  did  so 
with  knowledge  of  the  purchaser's  Intoxica- 
tion. 

Judgment  affirmed.  All  the  Justices  concnr- 
ring,  except  LEWIS,  J.,  absent  on  account  of 
sickness. 


HOPSON  v.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

CRIMINAL  LAW— VBNUB— SALES— CONSUMMA- 
TION OF  CONTRACT— RECALLING  JURY— AD- 
DITIONAL INSTRUCTIONS— ABSENCE  OF  DE- 
FENDANT—ERROR. 

1.  Where  a  dealer  in  one  county  receives 
from  a  person  in  another  county  an  order  for 
eoods,  and  ships  the  same  to  an  agent  of  the 
denier  in  that  county,  to  be  delivered  to  the 
person  sending  the  order,  and  this  is  accord- 
ingly doue,  the  sale  is  consummated  in  the  lat- 
ter county;  and  this  is  so  though  the  person 
ordering  the  goods  pays  for  them  in  advance, 
and  his  name  is  marked  on  the  package  con- 
taining them  when  the  same  is  shipped  to  the 
dealer  s  agent. 

2.  Recalling  a  jury  in  a  criminal  case,  who 
had  retired  to  consider  of  their  verdict,  and,  in 
the  abseuce  of  the  accused  and  his  counsel, 
and  without  their  consent,  ^vlng  a  second 
charge,  is  cause  for  a  new  trial,  even  though 
this  charge  be  the  same  in  sabstance  as  that 
which  had  been  delivered  in  the  first  instance. 

(Syllabus  by  the  Ck>nrt.) 

Error  from  superior  court.  Brooks  county; 
W.  N.  Spence,  Judge. 

H.  G.  Hopson  was  convicted  of  illegally 
selling  intoxicating  liquors,  and  brings  er- 
ror.   Reversed. 

W.  S.  Humphreys  and  S.  S.  Bennet,  for 
plaintiff  in  error.  W.  B.  Thomas,  Sol.  Gen., 
and  L.  W.  Branch,  for  the  State. 

LUMPKIN,  P.  J.  The  Indictment  charged 
H.  G.  Hopson  with  selling  splritnons  and  In- 
toxicating liquors  In  Brooks  county.  Thore 
was  sufficient  evidoice  to  establish,  among 
others,  the  following  facts:  Oomto  and  J. 
W.  Hopson,  as  partners,  were  engaged  In 
selling  such  liquors  at  Valdosta,  in  the  coun- 
ty of  Lowndes,  and  the  latter  had  a  store  in 
Brooks  county,  in  which  H.  G.  Hopson  was 
employed  as  a  clerk.  Several  persons  re- 
siding in  Brooks  county  sent  by  mall  orders 
to  Gomto  for  whisky,  in  each  instance  In- 
closing with  the  order  a  remittance  covering 
the  price  of  the  liquor  desired.  These  or- 
ders were  filled  by  expressing  the  liquors  to 
J.  W.  Hopson,  who  informed  the  purchasers 
of  the  arrival  thereof,  and  they  called  upon 
and  received  the  same  from  H.  G.  Hopson. 
The  name  of  each  purchaser  was  upon  every 
express  package  designed  for  him,  but  the 
shipments  were,  as  stated,  made  to  J.  W. 
Hopson.  A  regular  and  systematic  bushiess, 
the  nature  of  which  was  fully  imderstood  by 


H.  G.  Hopson,  was  conducted  on  the  plan 
indicated  above. 

1.  It  Is  plain  that  none  of  the  sales  were 
completed  In  Lowndes  county,  for  In  no  In- 
stance was  there  In  that  county  a  delivery 
of  the  liquor  to  the  purchaser.  Had  the 
shipments  been  made  directly  to  the  pur- 
chasers, the  case  would  have  been  dlfferaat; 
for  delivery  to  the  carrier  would  have  beoi. 
In  legal  contemplation,  delivery  to  the  pur- 
chasers. As  It  was,  the  sella-  did  not  ship 
to  the  persons  who  ordered  the  liquors,  but 
to  his  own  agent;  and  the  latter,  through 
H.  G.  H(qMOD,  made  the  deliveries.  The 
latter  was  not  acting  ignorantly,  but  knew 
exactly  what  he  was  about  The  facta  that 
the  liquors  ordered  were  paid  for  in  advance, 
and  that  each  purchaser's  name  was  placed 
on  the  packages  Intended  for  him,  do  not 
alter  the  case.  For  reasons  of  their  own, 
the  sellers,  Gomto  and  J.  W.  Hopson,  did 
not  Intend  to  make,  and  did  not  make,  any 
deliveries  in  Lowndes  county;  and  that  is 
the  vital  point  It  does  not  distinctly  ap- 
pear, but  the  testimony  as  a  whole  Is  preg- 
nant with  the  suggestion,  that  the  mail  or- 
ders to  Gomto  were  sometimes  filled  with 
greater  celerity  than  could  be  accomplished 
by  the  usual  course  of  mail  and  express. 
Be  this  as  It  may,  the  evidence  fully  war- 
ranted the  finding  of  guilty  against  EL  G. 
Hopson;  and,  the  charge  of  the  court  being 
in  substantial  accord  with  the  law  applicable 
to  the  facts  proved,  there  Is  no  merit  either 
In  the  general  grounds  of  the  motion  for  a 
new  trial,  or  In  that  in  which  exception  is 
taken  to  the  Instructions  given  to  the  Jury. 

2.  We  are,  however,  constrained  to  order 
a  new  trial  ujion  another  groimd  of  the  mo- 
tion, which  complains  that  after  the  court 
had  charged  the  Jury,  and  they  bad  con- 
sidered the  case  for  some  hours,  the  Judge, 
in  the  absence  of  the  accused  and  his  coun- 
sel, and  without  any  effort  to  bring  them 
Into  court  gave  to  the  Jury  a  second  charge, 
which  was  substantially  the  same  as  that 
which  had  been  given  before  they  retired 
In  the  first  instance.  This  practice  cannot 
be  upheld.  See  Wade  v.  State,  12  Qa.  2B; 
Martin  v.  State,  81  Ga.  667;  Bonner  v.  State, 
67  Ga.  500;  Wilson  v.  State,  87  Ga.  583; 
Tiller  V.  State,  96  Ga.  430,  23  S.  BL  825. 
There  was  no  waiver  of  the  right  of  the  ac- 
cused and  his  counsel  to  be  present  when  the 
second  charge  was  given.  It  does  not  appear 
that  both  were  Ignorant  of  Its  being  given 
until  after  the  trial  had  ended,  but  this  makes 
no  difference.  It  is  an  inevitable  conclusion 
from  the  cases  cited  above  that  the  accused 
may  complain  of  such  an  Irregularity  after 
verdict  notwithstanding  knowledge  thereof 
by  him  or  his  counsel  while  the  trial  was 
In  progress.  Nor  does  the  fact  that  the  "re- 
charge" was.  In  substance,  the  same  as  the 
original  charge,  dispense  with  the  necessity 
for  ordering  a  new  trial.  The  great  point  is 
that  the  accused  and  his  counsel  have  the 
right  to  be  present  at  every  stage  of  the  pro- 
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ceedlngs,  and  i)er8onaIly  see  and  know  wbat 
Is  being  done  In  the  case.  To  say  that  no 
Injnry  results  when  It  appears  that  what 
occurred  in  their  absence  was  regular  and 
legal  would,  in  effect,  practically  do  away 
with  this  great  and  important  right,  one  ele- 
ment of  which  la  to  see  to  it  that  what  does 
take  place  is  In  accord  with  good  law  and 
good  practice. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J,,  absent  on  ac- 
'Count  of  sickness. 


FOOTE  ft  DAVIES  CO.  t.  MALONT. 

(Supreme  Court  of  Georgia.    July  22, 1902.) 

CONTRACT    FOR    PHNALTY— VALIDITY— PAROL 
BVIDENCEt-OPlNION    EVIDBNCB— DI- 
RECTION OV  VERDICT. 

1.  A  written  contract  between  two  persons, 
stipulating  that,  if  either  fails  to  carry  out  his 
part  of  the  same,  "the  party  failing  is  to  imme- 
diately pay  to  the  other  party  the  sum  of  five 
hundred  dollars,  besides  all  damages  sustained 
by  reason  of  such  failure,"  is,  so  far  as  relates 
to  the  payment  of  the  $500,  a  contract  for  a 
penalty:  there  being  in  snch  contract  no  other 
words  indicating  any  different  intention  of  the 
parties  in  respect  to  such  matter. 

2.  When  there  is  no  ambiguity  as  to  the  legal 
import  of  the  language  used  in  a  written  con- 
tract, parol  evidence  is  inadmissible  to  show 
that  the  parties  thereto  intended  it  to  have  a 
different  meaning. 

3.  It  is  not  competent  for  a  witness  to  testify 
to  bis  opinion  that  the  breach  of  a  given  con- 
tract by  one  of  the  parties  thereto  caused  dam- 
ages to  the  other  in  a  lump  sum  stated. 

4.  When  the  plaintiff  in  an  action  makes  out 
a  prima  facie  case  for  the  recovery  of  the 
amount  sued  for,  and  the  defendant  merely 
shows,  by  evidence  offered  in  support  of  a  plea 
of  recoupment,  a  breach  of  a  stipulation  in  the 
contract  by  the  plaintiff,  without  showing  any 
actual  damages  in  consequence  thereof,  there 
is  no  error  in  directing  a  verdict  in  favor  of  the 
former  tor  such  amount.  Under  such  circum- 
stances, the  defendant  is  not  entitled  to  have 
the  case  submitted  to  a  jury,  in  order  that  the 
amount  of  the  proved  claim  of  the  plaintiff  may 
be  reduced  by  such  nominal  damages  as  they 
might  find  in  favor  of  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  LmnpUn,  Judge. 

Action  by  T.  J.  Malony  against  the  Foote 
&  Davles  Company.  The  court  below  direct- 
ed a  verdict  for  plaintiff,  and  defendant 
brings  error.    Afflrroed. 

Ulysses  Lewis  and  C.  W.  Smith,  for  plain- 
tiff In  error.  Tompkins  &  Alston  and  Lumi>- 
kin  ft  Colquitt,  for  defendant  In  error. 

FISH,  J.  Malony,  who  carried  on  busi- 
ness under  the  name  of  Malony  Directory 
0>mpany,  brought  an  action  agahist  Foote  ft 
Davies  Company,  a  corporation,  for  the  re- 
covery of  an  amoimt  of  money  which  he  al- 
leged was  due  him  for  certain  expenses 
which  he,  in  accordance  with  a  contract  be- 
tween them,  had  incurred  and  paid  In  be- 
half of  the  defendant,  and  for  which,  under 
the  contract,  the  defendant  was  to  reimburse 
blm.    The  defendant  admitted  the  execution 


of  the  contract,  and  that  It  had  become  In- 
debted to  the  plaintiff  In  the  amount  for 
which  be  sued,  but  pleaded  that  the  plain- 
tiff had  violated  a  certain  stipulation  in  the 
contract,  and  was  therefore  indebted  to  it  in 
the  sum  of  $500,  as  liquidated  damages,  un- 
der the  following  provision  of  that  instru- 
ment: "Foote  ft  Davies  and  Malony  Direc- 
tory C!o.  mutually  agree,  if  either  falls  to 
carry  out  their  part  of  this  contract,  that  the 
party  failing  is  to  pay  to  the  other  party  the 
sum  of  five  hundred  dollars,  besides  all  dam- 
ages sustained  by  reason  of  such  failure." 
The  main  question  which  we  are  called  upon 
to  decide  is  whether  the  sum  which  the  par- 
ties here  agreed  should,  in  the  event  of  a 
breach  of  the  contract,  be  paid  by  the  party 
violating  it  to  the  other  party,  was,  as  claim- 
ed by  the  defendant,  liquidated  damages,  or, 
as  claimed  by  the  plaintiff,  a  penalty.  The 
court  below  held  it  to  be  a  penalty,  and,  as 
the  defendant  proved  no  actual  damages,  di- 
rected a  verdict  In  favor  of  the  plaintiff  for 
the  amount  sued  for. 

1.  We  are  clearly  of  opinion  that  the  above- 
quoted  clause  of  the  contract  does  not  pro- 
vide for  the  payment  of  liquidated  damages, 
but  for  the  payment  of  a  penalty.  "The  In- 
tention of  the  parties  is  mainly  to  be  con- 
sidered In  determining  whether  an  agree- 
ment is  a  penalty  or  liquidated  damages." 
Sutton  v.  Howard,  33  Ga.  B36.  "The  only  In- 
quiry as  to  Intention  Is  whether  or  not  the 
parties  Intended  the  sum  to  be  accepted  as 
compensation."  1  Sedg.  Meas.  Dam.  {  408. 
The  parties  to  the  contract  under  considera- 
tion agreed  that  the  party  failing  to  carry 
It  out  should  Immediately  pay  to  the  other 
party  the  sum  of  $600,  besides  all  damages 
sdstainM  by  reason  of  such  failure.  They 
did  not  undertake  to  estimate  and  liquidate 
the  damages  which  would  result  from  a  vio- 
lation of  the  contract,  for  the  amount  which 
they  agreed  should  be  paid  by  the  party  fall- 
ing to  comply  with  the  contract  to  the  other 
party  was  to  be  In  addition  to  all  dam- 
ages Bustahied  by  reason  of  such  failure. 
The  sum  of  $500  stipulated  to  be  paid  for  a 
breach  of  the  contract  could  not  be  liquidated 
damages,  because  it  was  to  be  paid  over 
and  above  all  damages  sustained.  The  agree- 
ment. In  effect,  was  that  the  party  failing  to 
carry  out  the  contract  was  to  pay  to  the 
other  party  $500  and  all  damages  sustained. 
This  being  true,  and  there  being  nothing  else- 
where in  the  contract  to  Indicate  a  different 
Intention,  the  sum  named  here  was  and  could 
only  be  a  penalty.  It  is  a  well-settled  princi- 
ple that,  where  a  contract  provides  for  the 
payment  of  a  penalty  for  the  doing  or  not 
doing  of  a  particular  act,  no  other  sum  can 
be  recovered  under  the  penalty  than  that 
which  will  compensate  the  plaintiff  for  his 
actual  loss.  Here  the  defendant  failed  to 
show  that  it  had  sustained  any  actual  dam- 
ages In  consequence  of  the  breach  of  the  con- 
tract by  the  plaintiff. 

2.  One  ground  of  the  motion  for  a  new 
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trial  was  that  the  court  erred  In  rejecting 
certaiu  parol  testimony  offered  for  the  pur- 
pose of  proving  that  at  the  time  the  contract 
■was  executed  the  parties  discussed  the  mat- 
ter, and  "agreed  that.  If  either  jtarty  to  the 
contract  violated  its  terms,  the  damages 
could  not  be  ascertained,  because  of  the  pe- 
culiar nature  of  the  business,  and  that  they 
therefore  agreed  to  the  sum  of  $500  as  llq- 
tildated  damages  In  case  of  a  breach."  It 
Is  iwrfectly  clear  that  the  court  did  not  err 
in  rejecting  this  evidence.  There  is  nothing 
ambiguous  In  the  proTlsion  -which  we  have 
been  considering  of  this  contract  This  be- 
ing true,  the  Interpretation  of  the  contract 
was  for  the  court,  and  no  evidence  dehors 
the  instrument  could  be  received. 

3.  The  court  did  not  err  In  refusing  to  al- 
low a  witness  for  the  defendant  to  testify 
that,  in  consequence  of  the  breach  of  the 
contract  by  the  plaintiff,  the  defendant's  busi- 
ness was  damaged  "In  an  amount  of  more 
than  ?500."  The  amount  of  the  damages, 
If  any,  sustained  by  the  defendant  in  con- 
sequence of  the  breach  of  the  contract  by 
the  plaintiff,  was  one  of  the  questions  to  be 
determined  by  the  jury.  It  was  a  conclusion 
to  be  drawn  by  them  from  the  facts  testified 
to  by  the  witnesses.  It  Is  the  province  of 
the  Jury  to  draw  their  own  conclusion,  from 
the  facts  produced  In  evidence,  as  to  the 
amount  of  damages,  if  any,  which  a  party 
has  sustained  by  the  conduct  of  the  other 
party  to  the  case.  The  ruling  of  the  court 
below  In  excluding  this  testimony  is  sustain- 
ed by  repeated  decisions  of  this  court  Wood- 
ward V.  Gates,  38  Ga.  205;  Railroad  Co.  t. 
Kelly,  58  Ga.  107;  Smith  v.  Eubanks,  72 
Ga.  281;  Railroad  Co.  v.  Senn,  78  Ga.  705. 

4.  One  ground  of  the  motion  for  a  new 
trial  was  that  "the  court  erred  In  directing 
a  verdict  for  the  plaintUF,  because  the  un- 
disputed evidence  showed  that  the  plaintiff 
bad  broken  the  contract  and  that  defend- 
ant was  entitled  to  recover  general  damages 
under  Its  plea  of  recoupment"  As  the  de- 
fendant showed  no  actual  damages  resulting 
to  It  from  the  breach  by  the  plaintiff  of  the 
contract  Its  only  claim  could  have  been  for 
the  recovery  of  mere  nominal  damages. 
Counsel  for  the  plaintiff  In  error  have  argued 
here  that  the  case  should  have  been  submit- 
ted to  the  jury,  in  order  that  the  amount  ad- 
mitted to  be  due  the  plaintiff  under  the  terms 
of  the  contract  might  be  reduced  by  the  jury 
by  such  nominal  damages  as  they  might 
find  the  defendant  had  sustained  In  conse- 
quence of  the  breach  of  a  stipulation  of  the 
contract  by  the  plaintiff.  Civ.  Code,  S  3801, 
provides:  "In  every  case  of  breach  of  con- 
tract, the  other  party  has  a  right  to  dam- 
ages; but  If  there  has  been  no  actual  dam- 
age, the  plaintiff  can  recover  nominal  dam- 
ages which  will  carry  the  costs."  The  court 
did  not  err  In  failing  to  submit  the  case  to 


the  Jury,  In  order  that  they  might  reduce 
the  admitted  claim  of  the  plaintiff  by  some 
trivial  sum  which  they  might  find  In  favor 
of  the  defendant  as  mere  nominal  damages. 
Tlie  pulut  made  In  this  ground  of  the  motion 
has  been  decided  by  this  com-t  adversely  to 
the  contention  of  the  plaintiff  In  error.  The 
theory  upon  which  and  for  the  purpose  for 
which  nominal  damages  .are  awarded  a  party 
who  sues  to  recover  for  the  breach  of  a  con- 
tract, and  who  shows  the  breach,  but  no  ac- 
tual damages,  is  not  applicable  to  a  defend- 
ant who  seeks,  under  a  plea  of  recoupment 
to  reduce  the  claim  of  the  plaintiff,  arising 
under  a  contract  by  nominal  damages,  in 
ccinsequeuce  of  some  breach  of  the  same  con- 
tract by  the  plaintiff.  Nominal  damages  are 
not  given  as  compensation  for  the  breach  of 
a  contract  but  simply  In  vindication  of  the 
right  of  a  person  who  brings  an  action  upon 
a  good  cause,  but  falls  to  prove  that  he  has 
sustained  any  actual  damage,  and  to  prevent 
bis  being  mulcted  In  the  costs  after  he  has 
established  his  cause  of  action.  In  the  pres- 
ent case  the  defendant  by  being  allowed 
mere  nominal  damages  as  a  credit  upon  the 
amount  of  its  indebtedness  to  the  plaintiff, 
could  neither  obtain  a  verdict  in  vindication 
of  Its  right,  nor  escape  the  payment  of  costs. 
The  verdict  was  bound  to  be  in  favor  of  the 
plaintiff,  and  would  naturally  and  inevitably 
carry  the  costs  against  the  defendant  It  is 
the  plaintiff  who,  under  the  above-quoted 
section  of  the  Civil  Code,  is  entitled  to  nom- 
inal damages,  sufficient  to  carry  the  costs. 
In  an  action  upon  a  breach  of  a  contract 
where  the  breach,  but  no  actual  damage,  l9 
shown;  and.  In  all  the  text-books  and  cases 
which  we  have  examined,  the  doctrine  of 
nominal  damages  is  applied  only  to  a  plain- 
tiff. We  have  found  only  one  case  In  which 
the  question  whether  the  defendant  In  a 
suit  upon  a  contract,  could  reduce  the  amount 
of  the  proved  claim  of  the  plaintiff  by  mere 
nominal  damages,  has  been  made,  and  that 
Is  one  decided  by  this  court  In  that  case 
(Chambers  v.  Walker,  80  Ga.  642,  6  S.  E. 
1G5)  It  was  held:  "Where  It  Is  sought  t» 
foreclose  a  mortgage  for  purchase  money 
of  certain  personalty,  and  defendants  set 
up  that  the  consideration  of  their  purchase 
was  not  only  the  property,  but  good  w111« 
trade,  and  friendly  Influence  of  the  seller  and 
mortgagee,  and  that  he  has  violated  his  con- 
tract as  to  these,  the  case  is  not  one  In 
which  a  diarge  on  the  subject  of  nominal 
damages  is  necessary  or  proper.  If  plaintiff 
violated  the  contract  and  defendants  were 
Injured,  they  could  set  <^  whatever  actual 
damages  they  sustained,  but  no  othw  dam- 
ages." This  to  conclusive  of  the  qnestloa 
now  before  us. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LBWIS,  J.,  absent  on  account 
of  Bicknesa. 
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BASS  DK3f  GOODS  CO.  v.  6BANITB  CITY 
MFG.  CO.  et  al. 

(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

PARTNKRSHIP— DISSOLUTION  —  NOTICE  —  LIA- 
BILITIB8  OK  PAHTIE3-JUDGMBNT— RES  AD- 
JUDICATA— OBJECTIONS  TO  EVIDENCE. 

1.  A  partnership  is  dissolTed  b7  the  death  of 
one  partner,  and  it  is  not  necessary  to  give  no- 
tice of  the  dissolution  to  third  persons. 

2.  The  surviving  partner  or  partners  have  the 
rigiit,  under  the  law,  to  wind  up  the  partner- 
aliip  affairs.  If  in  so  doing  one  partner,  act- 
ing as  a  surviving  partner  and  traveling  sales- 
man, sells  to  a  third  person  goods  which  have 
ilresdy  been  sold  by  a  resident  surviving  part- 
ner, and  which,  for  this  reason,  cannot  be  de- 
livered, neither  the  partnership  assets  nor  the 
estate  of  the  deceased  partner  can  be  held  lia- 
ble for  the  failure  to  deliver  the  goods  to  the 
pnrchaser  from  the  traveling  partner. 

3.  A  decision  of  this  court,  rendered  upon  one 
state  of  facts,  is  not  res  adjudicata  upon  an- 
other trial  of  the  same  case,  when  a  new  issue 
has  been  introduced,  and  the  evidence  is  es- 
lentially  difTerent.  • 

4.  (a)  Where  the  surviving  partners  delegate 
to  one  of  their  number  the  right  to  wind  up  the 
alTairs  of  the  partnership,  the  managing  part- 
ner cannot,  without  further  authority,  bind  one 
of  the  others  by  a  contract  which  is  of  such 
nature  that  the  partnership  assets  are  not 
Iwand.  (b)  Where  such  managing  partner  sends 
written  authority  to  an  agent  to  sell  certain 
goods  of  the  partnetship  to  a  named  person, 
and  the  sale  is  accordingly  made,  the  managing 
partner  is  personally  liable  to  the  purchaser  for 
a  breach  of  the  contract,  necessitated  by  his 
having,  without  revocation  of  his  agent's  au- 
thority, and  without  notice  to  such  agent  or 
the  purchaser,  sold  and  delivered  the  goods  to 
another  prior  to  the  sale  by  the.  agent,  but  after 
anthorizing  such  sale,  (c)  Where  such  agent 
was  also  a  surviving  partner,  he  would  be  lia- 
ble or  not,  according  to  whether  he  made  the 
sale  as  agent  or  professed  to  act  in  bis  capacity 
as  snrviving  partner;  the  purchaser  knowing 
■othing  of  the  delegation  of  the  powers  of  the 
survivors  to  one  of  their  number. 

5.  An  objection  made  generally  to  the  intro- 
duction of  specified  evidence  as  a  whole  is  not 
well  taken  when  some  of  it  is  admissible. 

(Syllabos  by  the  Court.) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  the  Bass  Dry  Goods  Company 
against  the  Granite  City  Manufacturing  Com- 
pany and  others.  .Tudgment  for  defendants, 
and  plaintiff  brings  error.    Beversed. 

Z.  B.  Rogers  and  Kilpatrlck  &  McCleUand, 
for  plaintiff  in  error.  Jos.  N.  Worley,  for  de- 
fendants In  error. 

SIMMONS,  C.  J.  The  Bass  Dry  Goods 
Company,  a  corporation,  brought  an  action 
against  the  Granite  City  Manufacturing  Com- 
pany, a  partnership,  and  against  the  part- 
ners Individually,  for  a  breach  of  a  contract  for 
the  sale  of  goods.  The  record  discloses  tbat 
Brown,  one  of  the  partners.  In  bis  capacity  as 
a  member  of  the  firm,  made  a  contract  of  sale 
of  certain  goods  to  the  plaintiff  at  a  stipulated 
price.  The  defendants  failed  and  refused  to 
deliver  the  goods.  The  defendants  contended 
tbat  at  the  time  the  sale  was  made  to  the 
plaintiff  the  firm  had  been  dissolved  by  the 
death  of  one  of  the  partners  (whose  personal 


reptesentative  Is  a  party  to  this  case);  tbat 
the  surviving  partners  bad  no  right  or  ant 
thorlty  to  continue  the  business  except  to  dis- 
pose of  the  goods  on  hand;  tbat  these  goods 
bad  been  already  sold;  and  that,  therefore^ 
the  portnershlp  assets  were  not  liable.  Tb« 
partners,  as  Individuals,  defended  on  the 
ground  that  they  had  acted  In  good  faith  in 
the  matter,  Brown  believing  at  th«  time  the 
sale  was  made  tbat  the  goods  were  on  hand. 
The  defense  of  the  estate  of  the  deceased 
partner  was,  of  course,  Blmilar  to  tbat  made 
by  the  partnership  as  such.  There  was  no 
demurrer  to  any  of  the  pleadings,  except 
tbat  the  partnerslilp  demurred  generally  to 
fhe  petition,  and  no  ruling  on  this  demurrer 
Is  here  Invoked.  On  the  trial  the  Jury  re- 
turned a  verdict  for  the  def^idants.  The 
plaintiff  moved  tot  a  new  trial.  The  mo- 
tion was  overruled,  and  the  plaintiff  except)- 
ed. 

1.  A  partnership  is  dlaaotved  by  the  deatb 
of'  one  of  the  partners.  When  one  of  the 
partners  dies.  It  Is  not  necessary  that  no- 
tice should  be  given  to  third  persons  or  to 
the  world  of  the  dissolution  of  the  partner- 
ship. Pars,  rartn.  (4th  Ed.)  §  351.  "Disso- 
lution by  operation  of  law  Is  presumed  to 
be  taken  notice  of  by  every  one.  It  is  of  a 
public,  and  not  a  private,  nature,  and  hence 
no  notice  Is  necessary.  Thus,  in  case  a  part- 
ner dle^,  his  estate  at  once  ceases  to  be  lia- 
ble for  future  contracts  entered  into  by  th« 
other  partners,  Independent  of  notice  of  the 
fact"    2  Bates,  Partn.  t  610. 

2.  Before  the  partnership  Is  dissolved,  eacb 
member  Is  the  agent  of  the  others,  and  the 
partnership  will  be  bound  by  any  contract 
made  by  a  partner  within  the  scope  of  the 
partnership  business.  After  the  death  of 
one  of  the  partners  has  dissolved  the  part- 
nership, this  general  agency  ia  chang^ed  by 
operation  of  law  to  a  special  agency.  That 
agency  is  limited  to  selling  the  goods  of  the- 
partnership,  collecting  the  assets,  paying  the- 
debts,  and  doing  other  acts  which  are  nec- 
essary or  proper  to  close  and  wind  up  the- 
business.  The  surviving  partner  or  partner* 
have  no  right  or  authority  after  the  disso- 
lution to  make  any  new  contract  to  bind  the- 
partnership  assets.  Applying  these  well- 
Isnown  principles  to  the  case  under  consid- 
eration, Brown,  one  of  the  partners,  had  no- 
authority  to  bind  the  partnership  or  the  de- 
ceased partner's  estate  by  a  contract  with 
the  plaintiff  for  the  sale  of  goods  not  on 
hand.  If  in  winding  up  the  partnership  af- 
fairs all  the  goods  on  band  bad  been  sold. 
Brown  could  not  bind  the  partpership  to  fur- 
nish goods  which  it  did  not  have.  The  plain- 
tiff In  the  court  below,  knowing  as  matter  of 
law  of  the  dissolution  of  the  firm,  was 
obliged  to  know  of  the  limitations  upon  the 
power  and  authority  of  tlie  surviving  mem- 
bers in  winding  up  the  business.  These  lim- 
itations are  imiwsed  by  law,  and  all  per- 
sons are  affected  with  notice  of  them.  If 
the  surviving  partner  exceeds  the  duties  uiui 


Digitized  by  VjOOQIC 


416 


42  SOUTHEASTERN  REPORTER. 


(Ga. 


powers  conferred  on  blm  by  law,  and  sells 
goods  which  have  already  been  sold,  and 
which  are  not  on  hand  at  the  time  of  the 
sale,  the  purchaser  cannot  hold  the  partner- 
ship liable.  For  the  same  reasons  the  pur- 
chaser cannot,  in  such  a  case,  hold  to  ac- 
countability the  estate  of  the  deceased  part- 
ner. 

3.  It  was  argued,  howerer,  that  the  law 
-was  laid  down  differently  when  this  case 
was  here  before.  113  Ga.  1142,  39  S.  B. 
471.  In  that  case  this  court  held  that  the 
partnership  was  bound  by  the  acts  of  a  part- 
ner within  the  scope  of  the  partnership  busi- 
ness, and  that  when  Brown  sold  these  goods 
to  the  plaintiff  the  partnership  was  bound 
by  the  contract  But  the  facts  in  the  rec- 
ord then  before  us  were  very  different  from 
those  now  shown.  It  was  alleged  in  the  dec- 
laration, and  not  denied,  that  this  sale  was 
made  by  Brown  before  the  dissolution  of  the 
partnership,  and  before  the  death  of  the  de- 
ceased partner.  There  was  absolutely  noth- 
ing In  the  evidence  or  any  other  part  of  the 
record  to  contradict  this.  The  decision  was, 
therefore,  sound.  From  the  present  record  it 
appears  that  after  that  decision  the  plea  was 
amended  so  as  to  allege  that  the  sale  was 
made  after  the  dissolution  of  the  partner- 
ship, and  the  evidence  clearly  establishes 
this  allegation  of  the  plea.  The  facts  In  the 
two  records  make,  therefore,  different  cases. 
A  decision  by  this  court  upon  one  state  of 
facts  Is  not  binding  upon  another  trial  of  the 
same  case  when  a  new  issue  has  been  intro- 
duced in  the  pleadings,  and  when  the  facts 
in  evidence  are  essentially  different.  See 
Railroad  Co.  v.  Smith,  SO  Ga.  526,  fi  S.  E. 
772;  COarke  v.  Havard,  115  Ga.  882,  42  S. 
E.  204. 

4.  The  question  next  arises  as  to  whether 
the  surviving  partners  are  liable  as  individu- 
als. In  the  present  case  there  were  three  of 
them,  but  they  had  turned  over  to  Arnold,  one 
of  thelc  number,  the  winding  up  of  the  af- 
fairs of  the  partnership.  Each  had  a  right 
to  do  whatever  was  necessary  or  proper  for 
the  purpose  of  winding  up  the  partnership 
affairs,  but  two  of  them  could  delegate  this 
authority  to  the  third.  Bank  t.  Cody,  93  Ga. 
127,  19  S.  E.  831.  Arnold  thus  represented  in 
this  matter  the  other  surviving  partners,  but 
his  powers  and  authority  in  this  regard  were 
as  strictly  limited  as  his  {towers  and  au- 
thority as  a  surviving  partner.  Without  their 
acquiescence  he  could  not  bind  them  by  any 
act  which  was  beyond  the  authority  delegat- 
ed; that  Is  to  say,  to  wind  up  the  affairs  of 
the  concern  by  any  acts  which  would  have 
been  proper  for  them  to  do  as  surviving  part- 
ners. One  of  the  three  surviving  partners  of 
this  concern  had  nothing  whatever  to  do  with 
this  contract  with  plaintiff.  He  had  left  Ar- 
nold to  wind  up  the  affairs  of  the  partnership, 
and  did  not  know  of  the  disposition  of  the 
^oods,  or  of  the  contract  made  with  plaintiff. 
He  could,  therefore,  not  be  held.  As  a  mem- 
ber of  the  firm  he  is  not  bound,  because  the 


partnership  Is  not  liable;  and  as  an  individual 
be  Is  not  bound,  because  he  did  nothing  per- 
sonally, and  authorized  Arnold,  as  bis  agent, 
to  do  nothing  which,  being  beyond  the  author- 
ity of  surviving  partners,  would  bind  him  in- 
dividually. Relatively  to  Arnold,  the  ques- 
tion Is  different  It  appears  that  he  wrote  to 
Brown  to  call  upon  the  plaintiff,  and  try  to 
close  out  to  them  these  Identical  goods.  Three 
days  later  Brown  made  the  contract,  specify- 
ing the  same  goods  which  were  enumerated 
In  Arnold's  letter.  Brown  was  therefore  au- 
thorized as  Arnold's  agent  to  make  this  con- 
tract with  plaintiff,  and,  if  Arnold  desired  to 
sell  the  goods  to  another,  be  should  first  have 
revoked  the  power  given  Brown.  As  be  did 
not  do  this,  he  is  In  the  same  position  as  If  he 
had  first  sold  the  goods  as  he  did,  and  had 
then  personally  contracted  to  sell  them  to 
plaintiff.  It  was  contended  that  he  acted  iu 
good  faith,  and  sold  the  goods  before  Brown 
had  made  the  contract  but  we  think  he  should 
have  been  mere  diligent  He  had  given 
Brown  express  authority  to  make  this  con- 
tract with  plaintiff,  and  he  should  have  fore- 
seen that  trouble  might  ansae  if  he  sold  the 
goods  without  first  commtmlcatlng  with 
Brovni.  He  nevertheless  went  forward  with 
the  sale  of  the  goods,  and  now,  that  an  inno- 
cent party's  rights  have  become  Involved,  Ar- 
nold cannot  escape  liability  because  be  did  no 
intentional  wrong.  It  was  his  business  to  do 
right  and  he  should  have  seen  to  It  that  the 
wrong  was  not  done.  We  are  therefore  con- 
strained to  hold  that  the  trial  judge  erred  in 
refusing  a  new  trial  as  to  Arnold.  Brovra's 
position  is  not  so  clear.  While  he  was  a 
surviving  partner,  he  seems  to  have  dele- 
gated his  authority  as  such  partner  to  Arnold, 
and  to  have  been  sent  out  as  Arnold's  agent 
If  he  acted  as  Arnold's  agent,  and  had  au- 
thority to  sell  the  goods,  his  principal,  and  not 
he,  must  be  held  liable  if  the  contract  is 
broken.  If,  however,  the  plaintiff  knew  noth- 
ing of  this  arrangement  between  Brown  and 
Arnold,  and  Brown  represented  himself  as  a 
surviving  partner,  and  dealt  with  plaintiff  in 
his  capacity  as  a  surviving  partner,  then 
Brown  would  be  Individually  liable.  As  one 
of  the  surviving  partners,  be  had  authority  to 
bind  the  partnership  by  no  new  or  future  con- 
tract, and  the  plaintiff  was  affected  with  no- 
tice of  this  fact.  But  if  he  represented  to 
plaintiff  that  the  partnership  had  on  hand  cer- 
tain goods,  and  sold  these  goods  to  plaintiff, 
he  would  be  liable,  though  the  partnership 
would  not.  As  a  surviving  partner,  selling  the 
goods  of  the  partnership,  it  was  his  business 
to  keep  informed  as  to  what  goods  were  on 
hand,  and  to  sell  no  other.  When  he  sold 
goods  without  knowing  whether  they  were  on 
hand  or  not,  he  did  so  at  his  peril.  If  in  so 
doing  he  relied  upon  a  letter  from  a  copartner, 
he  may  have  a  remedy  over  against  him,  but 
would  not  be  himself  relieved  of  liability  to  the 
person  with  whom  he  contract-ed.  It  therefore 
becomes  material  to  ascertain  the  capacity  in 
which  Brown  acted  in  maldng  the  contract 
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vlth  the  plaintiff.  Brown  was  not  Introdu- 
ced as  a  witness,  but  witnesses  for  the  plain- 
tiff testified  that  Brown  held  himself  out  to 
the  officers  of  the  plaintiff  as  a  partner,  and 
I  bat  the  plaintiff  dealt  with  him  as  such.  If 
this  be  true,  we  think  that  Brown  should  not 
lie  held  free  from  ludlTldual  liability,  and 
that  the  plaintiff  should  have  been  granted  a 
new  trial  as  to  him  as  well  as  to  Arnold. 

5.  There  are  other  assignments  of  error  as 
to  the  admission  of  certain  evidence.  In  each 
jiround  some  of  the  evidence  was  clearly  ad- 
missible. Where  evidence  Is  objected  to  as  a 
whole,  and  any  part  of  it  is  admissible,  ttaia 
coart  will  not  reverse  the  trial  judge  for  ad- 
mitting it.  Railway  Co.  v.  Gilmore,  115  Oa. 
^n),  42  S.  E.  220. 

Judgment  reversed,  with  direction.  AU  the 
justices  concurring,  except  LEWIS,  J,,  ab- 
sent on  account  of  sickness. 


EDWARDS  T.  MILI.EDGEVIIjLB  WATER 
CO. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

INJUNCTION— RESTRAINING  WATER  COMPANY 
FROM  SHOTTING  OFF  WATER. 

1. 'tfhere  a  petition  for  injunction  against  a 
t-ompany  owning  and  operating  a  system  of  wa- 
tervorlif  showed  that  the  defendant  and  the 
plaintiff  entered  into  a  contract  by  the  terms 
at  which  the  plaintiff  was  to  bear  the  entire 
expense  of  the  material  and  labor  necessary  to 
couduct  water  from  the  company's  main  to  his 
residence,  as  well  as  the  cost  of  the  necessary 
plugs,  faucets,  etc.,  and  to  pay  the  company  a 
stated  amount  per  annum  for  the  use  of  the 
water,  and  the  company  on  its  part  was  to  fur- 
nish him  with  the  water  during  a  term  of  years, 
vhich  still  extended  far  into  the  future;  that 
the  plaintiff  had  expended  a  large  sum  of  mon- 
<'j  in  having  a  pipe  laid  from  the  company's 
nearest  water  main  to  his  residence,  and  all 
tlie  connections  made,  and  faucets  placed,  and 
bad  for  several  years  been  using  the  water, 
and  paying  "his  water  rental  promptly";  that 
the  company  had  lately  notified  him  that,  un- 
less he  made  with  it  a  new  contract,  agreeing 
to  pay  a  much  larger  sum  annually  for  the  use 
of  the  water,  it  would  sever  the  connection  be- 
tween its  main  and  his  private  pipe,  thereby 
lieprlving  him  of  the  use  of  the  water,— a  case 
was  stated  for  the  grant  of  an  injunction  pro- 
hibiting the  defendant  from  executing  this 
threat. 

2.  The  petition  stated  the  terms,  scope,  and 
extent  of  the  contract  with  suflScient  fullness 
and  certainty  to  authorize  the  grant  of  the  in- 
junction prayed  for. 

(Syllabus  1^  the  Court.) 

Error  from  superior  court,  Baldwin  coun- 
ty; John  C.  Hart,  Judge. 

Injunction  by  J.  M.  Edwards  against  the 
Mitledgevllle  Water  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Be- 
Terscd. 

Allen  &  Pottle,  for  plahitiff  In  error,  Rob- 
erts &  Hines,  for  defendant  in  error. 

FISH,  J.  Edwards  brought  a  petition  for 
iojnnction  against  the  Mllledgeville  Water 
Company,  in  which  he  sought  to  enjoin  the 
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defendant  from  disconnecting  Its  water  main 
from  the  private  pipe  running  therefrom  to 
his  residence,  and  from  in  any  way  Interfer- 
ing with  his  use  of  the  water  at  his  resi- 
dence, under  the  terms  of  the  contract  which 
he  set  up- as  having  been  made  between  the 
company  and  himself  In  the  year  1887. 
Briefly  stated,  the  terms  of  the  contract 
which  he  alleged  existed  between  the  de- 
fendant company  and  himself  were  that  he 
was  to  bear  the  entire  expense  of  the  ma- 
terial and  labor  necessary  to  conduct  water 
from  the  company's  main  to  his  residence, 
situated  about  one  mile  and  a  quarter  from 
the  nearest  water  main  of  the  company,  as 
well  as  the  cost  of  the  necessary  plugs, 
faucets,  and  other  material,  and  to  pay  the 
company  $12.50  per  annum  for  the  use  of 
the  water,  and  the  company,  on  Its  part,  was 
to  furnish  him  with  the  water  during  the 
entire  term  of  Its  contract  with  the  city  of 
Mllledgeville,  which  contract  the  petition  al- 
leged was  entered  into  in  the  year  1891,  and 
covered  a  period  of  30  years  from  the  date 
of  Its  execution.  The  plaintiff  alleged  that 
be,  "at  an  expense  of  $800,  or  other  large 
sum,  had  the  pipe  laid  from  defendant's  near- 
est main  to  his  residence,  and  all  the  con- 
nections made  and  faucets  placed,"  under 
the  supervision  of  the  superintendent  "hav- 
ing entire  charge  of  the  affairs  of  said  Mlll- 
edgeville Water  Co.";  and  since  then,  for 
about  four  years,  had  used  the  water  under 
said  contract,  "paying  his  water  rental 
prompOy."  The  petition,  which  was  filed  on 
March  20,  1900,  further  alleged  that  plain- 
tiff had  been  lately  notified  by  the  compa- 
ny's superintendent  that,  unless  he  made 
with  the  company,  on  or  before  April  1,  1900, 
a  new  contract,  "agreeing  to  pay  an  annual 
water  rental  amounting  to  more  than  one 
hundred  dollars,"  it  was  its  purpose  "to  an- 
nul said  contract,  and  to  cut  off  the  water, 
thereby  depriving  him  of  the  use  under  his 
said  contract."  The  case  was  dismissed  up- 
on demurrer,  and  the  plaintiff  excepted.  The 
demurrer  was  that  the  petition  was  wholly 
without  equity;  that  there  was  an  adequate 
remedy  at  law;  that,  though  no  specific  per- 
formance was  prayed  for  in  express  terms, 
the  object  of  the  petition  was  a  specific  per- 
formance of  the  alleged  contract,  which  re- 
lief the  court,  acting  as  chancellor,  had  no 
power  to  grant;  that  the  petition  wholly  fail- 
ed to  definitely  and  specifically  set  out  the 
date,  details,  scope,  and  extent  of  the  con- 
tract sought  to  be  enforced,  or  whether  tbo 
same  was  written  or  oral. 

1.  It  is  contended  by  counsel  for  the  de- 
fendant in  error  that  the  object  of  the  plain- 
tiff's petlti(«i,  "though  not  prayed  for  in  ex- 
press terms,  is  to  obtain  specific  perform- 
since  of  an  alleged  contract";  and  that  "a 
court  of  equity  can  decree  specific  perform- 
ance only  when  it  can  dispose  of  the  mat- 
ter In  controversy  by  a  decree  capable  of 
pre.sent  performance;  but  it  cannot  decree  a 
party  to  perform  a  continuous  duty  extend- 
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Ing  over  a  series  of  years,  and  will  leave  the 
aggrieved  party  to  his  remedy  at  law." 
While  It  Is  true  that,  If  the  injunction  prayed 
for  is  granted,  its  effect  will  be  that,  so  long 
as  the  defendant  forces  water  in  sufficient 
quantity  through  its  main,  and  the  plaintiff 
maintains  his  pipes,  faucets,  etc.,  in  suitable 
condition  for  the  purpose  of  conveying  the 
water  to  and  obtaining  It  at  his  residence, 
the  defendant  will  be  indirectly  compelled 
to  supply  the  plaintiff  with  water,  yet  the 
plaintiff  does  not  ask  that  the  court  compel 
the  defendant  to  specifically  perform  its  con- 
tract. He  does  not  seek  to  compel  the  com- 
pany to  continuously  supply  him  with  water 
during  the  term  of  the  contract,  but  simply 
asks  that  it  be  enjoined  from  severing  the 
connection  between  his  pipe  and  Its  own. 
The  relief  for  wliich  he  prays  Is  not  affirm- 
ative, but  is  negative  and  preventive.  He 
asks  that  the  company  be  compelled  to  let 
things  remain  as  they  are;  that  It  be  pre- 
vented from  doing  an  act  which  will  change 
the  existing  status  of  affairs.  The  company 
would  not,  by  the  grant  of  the  Injunction 
prayed  for,  be  compelled  to  nmlntaln  and 
operate  its  plant  and  machinery  and  to  force 
water  through  its  main,  in  order  to  contin- 
uously furnish  the  plaintiff  with  water;  and 
It  is  therefore  unnecessary  to  determine 
whether  or  not  a  court  of  equity.  In  the  case 
made,  would  compel  it  to  do  this.  If  the 
prayer  of  the  plaintiff  were  granted,  the 
company  might  stop  Its  machinery,  and  let 
its  plant  lie  idle,  and  yet  obey  the  injuncs 
tlon  by  simply  refraining  from  cutting  off 
the  connection  of  the  plaintiff's  pipe  with  its 
water  main.  But  If  it  continued  to  force 
water  through  Its  mains,  it  would  necessa- 
rily continue  to  supply  the  plaintiff  with  wa- 
ter at  his  residence,  If  he  kept  his  pipe  In 
proper  condition  to  convey  It  there.  The 
reason  why  a  court  of  equity  will  not  decree 
the  specific  performance  of  a  contract  which 
requires  the  discharge  of  continuous  duties 
Involving  the  exercise  of  skill,  personal  labor, 
trained  judgment,  etc.,  is  not  because  of  the 
want  of  natural  Justice  and  equity  in  a  case 
where  specific  performance  of  such  a  con- 
tract is  sought,  but  because  of  the  difficulties 
with  which  the  court  would  be  confronted 
in  undertaking  to  enforce  the  performance  of 
such  duties,  and  the  necessity  there  would 
be  for  a  constant  supervision  on  the  part  of 
the  court  in  order  to  compel  continuous  obe- 
dience to  Its  decree.  The  case  before  us  Is 
not  of  this  character.  Here,  by  merely  en- 
joining the  defendant  company  from  sever- 
ing the  connection  between  its  main  and  the 
private  pipe  of  the  plaintiff,  and  from  doing 
anything  to  prevent  water  In  the  main  from 
passing  into  such  pipe,  the  threatened  breach 
of  the  contract  will  be  prevented,  and  the 
plaintiff  will  be  afforded  the  relief  for  which 
he  prays,  and  to  which  he  is  entitled. 

In  Horsky  v.  Water  Co.,  13  Mont.  229,  33 
Pac.  680,  the  plaintiffs,  who  were  the  own- 


era  of  a  large  brewery,  sought  an  injunction 
to  prevent  the  defendant  from  shutting  off 
water  from  the  plaintiffs'  private  pipe,  wbiclx 
connected  with  the  defendanlfs  system  of  piiv 
Ing.  The  court  held:  "An  Injunction  will 
He  to  enjoin  a  water  company  from  break- 
ing its  contract  to  supply  water  to  a  brewery, 
when  turning  off  Oie  water  would  stop  the 
brewing,  destroy  a  large  qtiantity  of  malt 
and  injure  the  brewers'  trade."  Pemberton, 
J.,  in  the  opinion,  said:  "We  think  the  facts 
stated  in  the  complaint,  which  are  confessed 
by  the  demurrer,  entitle  the  appellants  to  in-  | 
voke  the  equity  jurisdiction  of  the  cotirt,  and 
to  the  negative  and  preventive  relief  of  in- 
junction." In  Gallery  v.  Waterworks  Co., 
35  La.  Ann.  798,  the  court  held:  "Where  a 
contract  is  made  with  the  city  waterworks 
company  to  procure  water  from  the  pipes  and 
fire  plugs  of  the  company  for  a  stipulated 
price  for  the  purpose  of  watering  and  sprink- 
ling the  streets,  the  party  complying  with 
his  contract  may  prohibit  the  company  and 
Its  officers  and  employes  from  any  interfer- 
ence with  his  business  under  the  contract, 
and  from  any  act  to  hinder  or  disturb  him  lu 
using  or  procuring  the  required,  quantity  from 
the  water  pipes  tor  the  aforesaid  purpose." 
Todd,  J.,  said:  "The  plaintiff  had  the  legal 
right  to  use  the  water  from  the  pipes  and 
fire  plugs  in  his  businesg  In  the  manner  and 
to  the  extent  and  for  the  purposes  contem- 
plated by  the  contract,  and  we  can  see  no 
reason  why  he  could  not  prevent  the  threat- 
ened invasion  of  his  rights  imder  auch  con- 
tract, and  the  stoppage  of  his  water  supply 
by  an  injunction.  It  was  not.  In  our  view, 
to  compel  the  company  to  do  an  act,  but  to 
refrain  from  Interference  with  or  doing  some- 
thing to  the  prejudice  of  the  plalntUI,  and 
In  contravention  of  a  legal  engagement" 
In  Brown  v.  City  of  Frankfort,  9  B.  W.  384,— 
a  case  decided  by  court  of  appeals  of  Ken- 
tucky,—it  was  held:  "Where  a  cJty  agrees. 
in  consideration  of  the  right  of  way  granted, 
to  allow  the  owner  of  land  through  wbi<^  its 
water  pipe*  are  laid  the  free  use  at  all  ttane» 
of  two  hydrants,  a  purchaser  of  its  system 
of  waterworks  may  be  enjoined  from  digging 
up  the  pipes  connecting  the  hydrants  with 
the  source  of  supply."  Pryor,  J.,  said: 
"Brown  Is  not  asking  that  the  city  be  com- 
pelled to  keep  the  way  in  repah;,  or  to  fur- 
nish him  with  water  as  long  as  the  corimra- 
tion  exists,  but  that  the  contract  rights  of 
the  parties  remain  as  they  were  in  the  year 
1883,  when  the  right  of  way  was  granted. 
•  •  •  The  right  to  this  water  in  the  mode 
provided  for  by  the  contract  may  be  of  great 
value  to  the  land;  and  when  the  party  in- 
jured is  not  even  asking  any  afflrmative  re- 
lief we  perceive  no  reason  why  the  city 
should  not  be  compelled  to  let  the  pipes  re- 
main, or  be  prohibited  from  severing  the  con- 
nection by  the  removal  of  the  pipes  between 
Brown's  land  and  the  spring  or  reservoir." 
Sedalla  Brewing  Oo.  T.  Sedalla  Waterworks 
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Co.,  34  Mo.  App.  50,  -was  a  proceeding  In 
wi'iilty,  brought  by  the  plaintiff  against  the 
defeudant  to  enjoin  the  latter  from  cutting 
off  the  supply  of  water  to  the  former.  It 
was  held  that  Injunction  would  He;  that  the 
fact  that  under  the  contract  "continuous  du- 
ties arise  does  not  prevent  the  aid  of  an  In- 
junction; and  this,  too,  although  equity 
might  not.  In  the  given  case,  decree  the  spe- 
cific performance  of  the  contract."  In 
Graves  v.  Gas  Co.  (Iowa)  50  N.  W.  283,  the 
court  held  that  a  gas  company  which  had 
contracted  with  the  owner  of  a  dwelling  to 
fnmlsh  him  with  gas,  free  of  charge,  for  20 
years,  and  which  had  a  monopoly,  could  he 
enjoined  from  wholly  cutting  off  the  supply. 
See,  also,  Sewlckly  Borough  School  Dlst.  v. 
Ohio  Val.  Gas  Co.,  154  Pa.  539,  25  Atl.  868, 
where  a  natural  gas  company  was  prevented 
by  Injunction  from  shutting  off  the  supply  of 
gas  to  a  schoolhouse. 

The  plaintiff  Is  without  an  adequate  rem- 
edy at  law.  A  court  of  law  could  neither 
prevent  the  defendant  from  depriving  him 
of  the  use  of  the  water,  nor  restore  to  him 
such  use  after  he  had  been  once  deprived  of 
It;  and  the  damages  which  he  would  sustain 
In  the  future,  during  the  long  period  covered 
by  the  contract,  by  being  deprived  of  the  use 
of  a  plentiful  supply  of  pure  water  flowing 
through  pipes  upon  his  premises,  and  easily 
and  conveniently  accessible  at  all  times  for 
the  varied  necessities,  and  even  the  luxuries, 
of  8  household,  would  be  very  difficult  to 
ascertain,  and  could  not,  with  any  certainty, 
be  estimated.  Even  If  the  plaintiff  could,  by 
erecting  and  maintaining  a  private  system  of 
waterworks,  supply  his  residence  and  prem- 
ises with  water  in  the  same  manner  and  to 
the  same  extent  that  the  defendant  now  does 
under  its  contract  with  him,  the  damages 
which  the  plaintiff  would  sustain  by  being 
deprived  of  the  use  of  the  water,  as  now  sup- 
plied to  him,  during  the  period  of  time  re- 
quired for  him  to  complete  his  own  water 
plant,  would  be  practically  impossible  of  as- 
certainment with  any  degree  of  certainty, 
to  say  nothing  of  the  necessity,  in  order  to 
arrive  at  the  amoimt  of  his  damages,  of 
estimating  the  cost  of  constructing,  keeping 
In  repair,  and  operating,  from  year  to  year, 
such  private  works. 

2.  For  the  purpose  of  obtaining  the  In- 
junction prayed  for,  the  petition  stated  the 
terms,  scope,  and  extent  of  the  contract 
with  sufficient  fullness  and  certainty.  The 
plaintiff  showed  the  present  existence  of  the 
contract,  and  that  under  It  he  would  be  en- 
titled to  the  use  of  the  water  for  many 
years  to  come.  Consequently,  his  mere  fail- 
ure to  give  the  precise  date  when  the  con- 
tract was  entered  Into,  and  the  exact  date 
when  it  would  expire,  afforded  no  ground  for 
the  dismissal  of  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  BlckneBB. 


CONYBRS  v. COMMISSIONERS  OF  ROADS 
&  REVENUES  OF  BARTOW  COUNTY. 
(Supreme  Court  of  Georgia.    Aug.  7,  1902.) 

COUNTIES  —  ACTIONS        AGAINST  —  CHANGINQ 
NAMES  OF  PARTIES— SCALING  OR- 
DINANCE OF  1866. 

1.  A  suit  was  brought  against  the  inferior 
court  of  a  given  county  in  1868.  In  1874  a 
board  of  commissioners  of  roads  and  revenues 
was  established  for  the  county.  In  1876  an 
order  was  passed,  which,  properly  construed, 
made  the  board  of  commissiioners  in  its  corpo- 
rate capacity  a  party  defeudant  to  the  case.  A 
judgment  was  recovered  by  the  plaintiff  in  1901 
for  a  sum  less  than  that  sued  for.  A  motion 
for  a  new  trial,  filed  by  the  plaintiff,  having 
been  overruled,  the  case  was  brought  to  this 
court,  and  a  motion  was  made  to  dismiss  the 
writ  of  error  upon  the  ground  that  there  was 
no  defendant  In  error  named  in  the  bill  of  ex- 
ceptions, the  board  of  commissioners  of  the 
comity  therein  named  not  being  such  a  corpo- 
ration as  was  authorized,  since  the  adoption  of 
the  constitntion  of  1877,  to  defend  suits  in  be- 
half of  the  county.  Beld:  (1)  That  the  provi- 
sion of  the  constitution  of  1877  that  all  suits 
by  or  against  counties  shall  be  in  the  name 
thereof  did  not  affect  suits  pending  at  the  time 
of  the  adoption  of  the  constitntion;  (2)  that  an 
amendment  changing  the  name  of  the  defend- 
ant from  the  board  of  county  coumiiBsioners  to 
that  of  the  county  would  have  been  regular 
and  proper;  (3)  that  the  failure,  however,  to 
make  such  an  amendment  would  not  cause  the 
writ  of  error  to  be  dismissed,  when  it  appears 
that  the  case  brought  to  this  court  in  the  bill 
of  exceptions  is,  as  to  the  names  of  the  parties, 
identical  in  all  respects  with  the  case  tried  in 
the  conrt  below, 

2.  This  being  a  suit  to  which  the  scaling  ordi- 
nance of  18C5  was  applicable,  and  it  being  pal- 
pably apparent  that  the  verdict  rendered  was 
not  in  accordance  with  the  principles  of  jus- 
tice and  equity,  the  conrt  erred  in  not  granting 
a  new  trial  at  the  instance  of  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  T.  Conyers  against  the  c(»n- 
missionets  of  roads  and  revenues  of  Bartow 
county.  Judgment  for  plaintiff  granting  in- 
sufficient relief,  and  he  brings  error.  Re- 
versed. 

Jas.  B.  Conyers  and  B.  J.  Conyers,  for 
plaintiff  in  error.  A.  S.  Johnson,  for  defend- 
ant in  error. 


OOBB,  J.  Joel  T.  Conyers,  as  administra- 
tor de  bonis  non  with  the  will  annexed  of 
Bennett  H.  Conyers,  obtained  a  verdict  against 
the  commissioners  of  roads  and  revenues  of 
Bartow  county;  but,  as  the  amount  of  the 
verdict  was  less  than  the  plaintiff  thought  be 
was  entitled  to  recover,  he  made  a  motion 
for  a  new  trial,  and,  this  motion  being  over- 
ruled, he  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  upon  the  ground  that  there  was  no 
such  corporation,  copartnership,  or  natural 
person  as  the  commissioners  of  roads  and  rev- 
enues of  Bartow  county,  the  defendant  In  er- 
ror named  In  the  bill  of  exceptions.  In  order 
to  determine  this  motion  It  is  necessary  to 
give  a  brief  history  of  this  suit    On  Febmary 
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19,  1868,  Christopher  B.  Conyers,  as  executor 
of  the  will  of  Bennett  H.  Conyers,  brought 
suit  In  the  superior  court  of  Bartow  county 
against  the  "inferior  court  of  said  county.'' 
On  January  29,  1876,  the  following  order  was 
passed  in  the  case:  "It  appearing  to  the  court 
that  Russell  H.  Cannon,  David  Y.  Stokley,  ^. 
Hayne  Dodd,  John  C.  Aycock,  and  John  H. 
Wikle  have  each  been  served  with  scire  facias 
requiring  them,  as  county  commissioners,  to 
show  cause  why  they  should  not  be  made  par- 
ty defendants  In  said  case  to  represent  the 
county  in  said  case^  and  no  sufficient  cause 
having  been  shown,  it  Is  ordered  that  said 
commissioners  be  made  parties,  and  the  ques- 
tion as  to  the  costs  of  this  proceeding  remain 
open  for  further  decision."  On  January  29, 
1895,  Joel  T.  Conyers,  as  administrator  with 
the  win  annexed  of  Bennett  H.  Conyers,  was 
made  a  party  plaintiff  In  the  case.  The  case 
has  proceeded  from  the  time  It  was  Instituted 
in  the  name  either  of  the  executor  or  of  an 
administrator  with  the  will  annexed.  From 
the  date  the  suit  was  filed  until  January  29, 
1876,  the  case  proceeded  against  the  inferior 
court  of  Bartow  county,  and  from  the  date 
Just  mentioned  to  the  present  time  it  has  pro- 
ceeded against  the  commissioners  of  roads 
and  revenues  of  Bartow  county.  It  Is  now 
contended  that  the  order  above  quoted  did 
not  have  the  effect  of  making  the  commis- 
sioners in  their  corporate  capacity  parties  to 
the  suit,  and  that.  If  It  did  have  this  effect, 
there  has  been,  since  the  adoption  of  the  con- 
stitution of  1877,  no  party  defendant  in  the 
case;  and  that  for  these  reasons  the  writ  of 
error  should  be  dismissed.  The  proper  way 
to  sue  the  county  at  the  date  this  suit  was 
Instituted  was  to  proceed  against  the  Inferior 
court  of  the  county.  Irwin's  Code  1867,  § 
526.  The  Inferior  courts  were  abolished  by 
the  constitution  of  1668.  Code  1878.  i  6126. 
In  1872  the  general  assembly  passed  an  act 
which  was  entitled  "An  act  to  define  the 
method  of  perfecting  service  in  suits  In  this 
state  where  a  county  may  be  or  Is  a  party," 
and  It  was  provided  that  In  all  suits  which 
had  been  or  which  might  thereafter  be  com- 
menced In  the  courts  of  this  state  In  which  a 
county  was  or  might  be  a  party  service  should 
be  made  upon  the  ordinary  and  derk  of  the 
court  of  ordinary,  if  there  was  a  clerk,  and, 
if  no  clerk,  then  upon  the  ordbiary  alone,  ex- 
cept that  In  those  counties  where  the  fiscal 
affairs  of  the  county  were  committed  to  a 
board  of  commissioners  service  perfected  up- 
on a  majority  of  the  commissioners  should 
be  sufficient  to  all  Intents  and  purposes.  Acts 
1872,  p.  39.  There  Is  nothing  hi  this  act 
which  declares  In  terms  who  shall  be  named 
as  the  defendant  li^  an  action  against  a  coun- 
ty. The  business  of  a  coimty,  which  was 
formerly  conducted  by  the  Inferior  court 
was,  after  the  adoption  of  the  constitution  of 
1S6S,  confided  to  the  ordinary  In  all  of  those 
counties  where  the  general  assembly  had  not 
seen  fit  to  create  boards  of  commissioners  of 
roads  and  revenues.    In  those  counties  where 


such  boards  were  created,  they  were  given 
Jurisdiction  over  county  matters.  As,  un- 
der the  old  law,  suits  against  a  count7  were 
In  terms  required  to  be  brought  against  the 
inferior  court,  and  as  the  ordinary  or  the 
board  of  county  commissioners,  as  the  case 
might  be,  took  the  place  of  the  inferior  court. 
It  wonld  be  natural  to  presume  that  there- 
after the  proper  way  to  sue  a  county  would 
be  to  sue  either  the  ordinary  or  the  board  of 
county  commissioners,  as  the  case  might  be. 
In  their  official  capacity.  The  codlflers  of  the  | 
Code  of  1873  were  evidently  of  this  opinion.  i 
for  there  is  contained  In  that  Code  a  provi- 
sion In  terms  that  suits  must  be  broogbt 
against  the  ordinary.  Code  1873,  |  492.  Al- 
though there  may  be  no  ruling  on  the  subject. 
It  is  certainly  true  that  the  uniform  prac- 
tice followed  prior  to  the  adoption  of  the 
constitution  of  1877  In  suits  against  counties 
was  to  make  the  person  or  persons  charged 
with  the  duty  of  attending  to  the  affairs  of 
the  county  the  defendant  or  defendants  to  the 
suits.  From  the  time  that  the  Inferior  court  ! 
was  abolished  In  1868  until  March  2,  1874,  the 
ordinary  of  Bartow  county  had  charge  of  the  j 
affairs  of  the  county.  On  the  date  Just  nam-  | 
ed  an  act  was  approved  providing  for  the  ap-  , 
polntment  of  a  board  of  commissioners  of 
roads  and  revenues  for  that  county,  and  it 
was  provided  in  the  act  that  this  board  should 
be  a  body  corporate,  with  power  to  sue  and  be 
sued,  plead  and  be  Impleaded,  In  all  matters 
falling  within  Its  Jurisdiction  as  therein  de- 
fined, and  liable  only  In  all  such  suits  In  Its 
corporate  capacity  as  the  representative  of  the 
county.  Acts  1874,  p.  332,  i  12.  Of  course, 
all  suits  brought  against  the  county  of  Bartow 
after  the  date  of  the  passage  of  the  act  Just 
referred  to  and  before  the  adoption  of  the 
constitution  of  1877  would  be  properly  brought 
against  the  board  of  commissioners  In  Its  cor- 
porate capacity.  This  being  true,  we  know  of 
no  reason  why  the  board  of  county  commis- 
sioners, as  the  representative  of  the  county, 
should  not  be  made  a  party  to  a  case  which 
had  been  brought  against  the  inferior  court  as 
the  representative  of  the  county.  It  is  said, 
though,  that  the  order  above  quoted,  when 
properly  construed,  did  not  make  the  board 
In  its  corporate  capacity  a  party  defendant, 
but  merely  made  the  individuals  named  in  the 
order  parties  to  the  case.  We  do  not  think  this 
a  correct  construction  to  be  placed  upon  the 
order.  The  language  of  the  order  is,  In  our 
Judgment,  sufficiently  clear  to  Indicate  that 
the  purpose  of  the  court  In  passing  the  order 
was  to  make  the  board  of  county  commission- 
ers In  Its  official  capacity  a  party  to  the  case. 
It  will  thus  be  seen  that  at  the  time  of  the 
adoption  of  the  constitution  of  1877  the  plain- 
tiff had  pending  against  the  county  of  Bartonv 
a  suit  which  In  all  respects  complied  with 
the  law  in  regard  to  suits  against  counties 
prior  to  the  adoption  of  that  instrument.  That 
constitution  provided  that  "all  suits  by  or 
against  a  county  shall  be  brought  In  the  name 
thereof."     Civ.   Code,   S   5924.     It  has   be.n 
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bdd  that  this  provision  was  8elf-«zecnting, 
and  needed  no  legislation  to  carry  It  Into  ef- 
fect, and  that  a  suit  brought  since  the  adop- 
tioii  of  that  constltntlon  against  the  county 
commissioners  of  a  glyen  comity  was  not 
properly  brought,  and  no  amendment  could 
be  made  substituting  the  name  of  the  county 
as  a  defendant.  Jackson  y.  Dougherty  Ck)., 
99  Ga.  185,  25  S.  E.  625,  and  cases  cited;  Glaze 
T.  Bogle,  105  Oa.  295,  208,  31  S.  &  169,  and 
cases  cited.  It  has  never  been  held  that  the 
effect  of  this  provision  In  the  constitution  was 
to  cause  to  abate  a  pending  suit  which  had 
been  properly  brought  before  the  adoption  of 
the  constitution,  and  It  would  be  necessary  to 
bold  this  In  order  to  support  the  contention 
of  the  defendant  In  error.  The  suit  was  prop- 
erly brought  against  the  Inferior  court.  The 
hoard  tX  county  commissioners  was  properly 
made  a  party  defendant  In  1876  to  take  the 
place  of  the  Inferior  court  The  county  was 
SDed  In  1868,  and  sued  In  the  name  In  which 
the  law  required  It  to  be  sued.  By  the  or- 
der of  1876  the  suit  was  amended  so  as  to 
make  It  proceed  In  the  name  In  which  counties 
were  then  authorized  to  be  sued.  It  would 
certainly  have  been  better  If  an  amendment 
had  been  offered,  after  the  adoption  of  the 
constitution,  changing  the  name  of  the  de- 
fendant to  conform  to  the  rule  there  laid 
down.  But,  as  the  county  had  been  properly 
sued  In  an  authorized  name,  and  a  suit  was 
pending  against  It  In  that  name,  we  know  of 
no  reason  why  the  plaintiff  may  not  proceed 
.igaingt  the  county  In  that  name;  certainly 
until  some  one  In  behalf  of  the  county  raises 
the  objection  that  the  name  of  the  defendant 
sliould  be  changed  to  that  which  would  be  In 
accord  with  the  rule  and  practice  growing  out 
of  the  provision  of  the  constitution  of  1877. 
If  the  county  of  Bartow  sees  proper  to  liti- 
gate with  this  plaintiff— as  It  baa  a  right  to 
do— In  the  name  In  which  suit  might  have 
been  properly  brought,  and  suffers  a  Judg- 
ment to  go  against  it  in  that  name,  It  cannot 
raise  the  objection  that  the  judgment  Is  void 
on  account  of  the  failure  of  the  plaintiff  to 
make  a  formal  amendment  changing  the 
name  of  the  defendant  to  comply  with  the 
mle  laid  down  in  the  constitution,  which  was 
never  Intended  to  apply  to  or  affect  pending 
salts.  The  plaintiff  had  a  right  to  make  this 
change.  If  he  had  seen  proper,  just  as  was 
done  In  1876,  when  a  change  was  made  so  as 
to  make  the  name  In  which  the  county  was 
sued  correspond  with  the  existing  practice  at 
that  time;  but  we  do  not  think  it  was  In- 
cumbent upon  the  plaintiff,  In  order  to  main- 
tain this  suit  after  the  adoption  of  the  con- 
stitution of  1877,  to  amend  the  suit  so  as  to 
make  It  proceed  against  the  county  In  Its 
name.  Especially  was  It  not  incumbent  upon 
Urn  as  long  as  the  county  saw  proper  to  liti- 
gate under  a  name  In  which  It  could  have 
been  sued  at  the  time  the  suit  was  Instituted, 
or  at  the  time  the  amendment  of  1876  was 
made.  The  county  has  seen  proper  to  litigate 
with  this  plaintiff  continuously  from  the  time 


the  constitution  of  1877  was  adopted  until 
the  present  tmder  the  name  In  which  It  found 
the  suit  pending  at  that  date,  and  we  do  not 
think  It  can  raise  the  question  in  this  court  at 
this  late  day  by  moving  to  dismiss  the  writ 
of  error. 

2.  This  was  a  suit  on  a  bond  issued  by  the 
county  of  Bartow  on  October  27,  1863,  and 
the  principal  sum  named  In  the  bond  was  $9,- 
76S.  The  bond  was  payable  on  January  1, 
1864,  and  bore  Interest  at  the  rate  of  7  per 
cent,  per  annum  from  date.  This  controversy 
has  been  pending  In  the  courts  of  this  state 
for  nearly  40  years,  and  the  case  has  several 
times  been  before  this  court.  See  Prltcbett  v. 
Inferior  Court,  46  Oa.  462;  Same  v.  Commis- 
sioners, 98  Qa.  736,  19  S.  E.  896;  Id.,  94  Oa. 
731,  20  S.  B.  266;  Commissioners  v.  Conyers, 
102  6a.  588,  27  S.  B.  789;  Id.,  108  Ga.  659, 
84  S.  R  351.  When  the  case  was  last  before 
this  court,  in  108  Ga.,  34  S.  E.,  It  was  held 
that  the  liability  of  the  county  on  the  bond 
sued  on  had  been  settled  by  the  former  de- 
cisions of  this  court;  that  the  bond  was  tt 
valid  and  binding  contract;  that  the  only 
question  open  in  the  case  was  what  was  the 
amount  of  liability  on  the  part  of  the  county, 
and  that  in  determining  this  question  the  Jury 
were  to  be  controlled  by  the  provisions  of 
the  scaling  ordinance  of  1865,  which  provided 
that  all  contracts  made  between  the  1st  day 
of  June,  1861,  and  the  1st  day  of  June,  186.^, 
should  receive  an  equitable  construction,  and 
verdicts  and  Judgments  thereon  should  be  bas- 
ed on  the  principles  of  equity.  This  court  has 
held  that  In  the  trial  of  cases  to  which  the 
ordinance  referred  to  Is  applicable  the  jury 
has  a  large  discretion  In  the  adjustment  of 
the  equities  between  the  parties  under  the  con- 
tracts, and  where  the  verdict  rendered  does 
substantial  Justice  between  the  parties  this 
court  will  not  reverse  a  judgment  of  the  trial 
Judge  In  refusing  to  grant  a  new  trial,  where 
no  error  of  law  has  been  committed.  See 
Lloyd  V.  Cheney,  87  Ga.  497;  Green  v.  Jones, 
88  Ga.  347;  Cutcher  v.  Jones,  41  Ga.  675; 
Kile  V.  Johnson,  48  Ga.  189;  Williams  v. 
Phlpps,  49  Ga.  175;  MItcheU  v.  Butt,  51  Ga. 
274.  On  the  other  hand,  It  has  been  held 
that  In  such  cases  where  the  verdict  Is  con- 
trary to  the  evidence,  and  Is  grossly  unjust, 
this  court  will  reverse  a  Judgment  refusing 
to  grant  a  new  trial.  Slaughter  v.  Culpepper, 
35  Ga.  26;  Field  v.  T^ak,  36  Oa.  862.  In 
Oliver  ▼.  Coleman,  36  Ga.  552,  It  was  held 
that  under  the  scaling  ordinance  Juries  should 
be  allowed  a  liberal  discretion  In  adjusting  the 
equities  of  the  parties  by  their  verdicts;  "but 
It  Is  the  duty  of  the  courts  to  see  to  it  that 
such  discretion  Is  not  abused,  and  made  the 
Instrument  of  Injustice,"  by  granting  a  new 
trial  whenever  It  is  manifest  that  the  verdict 
Is  contrary  to  the  evidence  and  the  principles 
of  equity.  It  appears  from  the  present  record 
that  the  judge  charged  the  jury,  in  effect,  that 
there  was  nothing  (or  them  to  determine  ex- 
cept the  amount  the  county  should  pay  to 
the   plaintiff,   and   that   In   arriving   at  this 
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amount  they  should  be  governed  by  the  pro- 
TlsioDS  of  the  scaling  ordhiance  of  1865,  which 
he  read  to  them.  While  there  are  asBlgmnents 
of  error  in  the  motion  for  a  new  trial  on  the 
charge  of  the  Judge,  we  do  not  think  any 
of  them  are  well  taken.  The  question,  there- 
fore, to  be  determined,  is  whether  the  verdict 
rendered  by  the  jury  is  supported  by  the  evi- 
dence, and  in  accordance  with  the  principles 
of  justice  and  equity.  The  verdict  was  for 
$150,  with  interest  from  October  27,  1863,  at 
7  per  cent  per  annum.  There  was  uncon- 
tradicted evidence  that  the  consideration  of 
the  bond  was  3,265  bushels  of  corn  sold  to 
the  county  by  the  plalutlfTs  testator,  and 
the  agreement  between  hUn  and  the  officer  of 
the  county  with  whom  the  contract  was  made 
was  that  the  county  could  take  the  com,  and 
fix  its  own  price  per  bushel,  so  that  the  amount 
to  be  paid  was  not  less  than  50  cents  per 
bushel  In  good  money.  The  amount  of  the 
bond  would  Indicate  that  the  county  had 
agreed  to  pay  for  the  corn  at  the  rate  of  ?3 
per  bushel  in  Confederate  money,  as  the  bond 
was  payable  In  that  money.  This  would  seem 
to  indicate  that  at  the  time  the  bond  was 
made  $3  In  Confederate  money  was  worth  at 
least  SO  cents  In  gold.  There  was  much  evi- 
dence as  to  the  value  of  Confederate  money, 
there  being  some  evidence  that  at  the  date  the 
bond  was  executed  $1  In  Confederate  money 
was  worth  only  2  or  3  cents  In  gold.  There 
was  also  much  evidence  as  to  the  value  of 
com,  and,  according  to  the  testimony  of  two 
witnesses,  at  one  time  com  was  worth  In 
Bartow  county  as  little  as  15  cents  per  bushel. 
It  is  to  be  said,  however,  hi  justice  to  these 
witnesses,  that  one  of  them  said  this  was 
when  the  Indians  were  here,  and  the  other 
simply  said  that  he  could  remember  when 
com  was  worth  only  that  amount,  but  that 
since  railroads  bad  been  built  a  bushel  of  corn 
would  be  worth  an  ordinary  day's  work  of 
unskilled  labor.  There  was  also  evidence  that 
between  the  date  of  the  execution  of  the  bond 
and  the  maturity  of  the  same  Confederate 
money  was  worth  much  more  than  2  or  3 
ci-nts  on  the  dollar  in  gold,  and  that  com 
was  worth  far  more  than  15  cents  per  bushel. 
If  the  verdict  of  the  jury  had  been  based  on 
the  value  of  Confederate  money,  they  could 
not  have  found,  even  at  the  lowest  proved 
value  of  that  money,  a  verdict  for  less  than 
$1&5.30.  If  the  jury  bad  taken  as  a  basis 
for  their  finding  the  lowest  proved  value  of 
com,  their  verdict  would  have  been  for  $489.- 
75.  We  do  not  say  It  would  have  been  eq- 
uitable and  just  to  do  this,  but  It  is  most 
probably  true  that  there  never  was  a  time  In 
the  history  of  Bartow  county,  or  any  other 
county  of  this  state,  that  com  was  worth  less 
than  five  cents  per  bushel,  and  the  verdict  of 
the  Jury  In  this  case  would  indicate  that  they 
were  of  opinion  that  sometime  between  the 
date  and  the  maturity  of  the  contract  sued  on 
com  was  worth  between  four  and  five  cents 
per  bushel.  The  purpose  of  the  ordinance  of 
1S65  was  to  authorize  the  juries  in  the  trial 


of  cases  to  which  It  wns  applicable  to  adjust 
the  equities  between  the  parties,  and  to  do 
justice.  It  was  never  Intended  that  that  or- 
dinance should  be  used  as  an  instrument  of 
oppression  and  injustice.  Even  giving  to  the 
Jury  the  broad  range  which  they  have  under 
the  ordinance  of  1865,  the  verdict  rendered  in 
the  present  case  was  wholly  unwarranted. 
Using  the  language  of  Judge  Walker  in  Field 
T.  Leak,  supra,  "Can  any  one  seriously  con- 
tend that  this  is  a  verdict  rendered  on  prin- 
ciples of  equity  and  justice?"  Let  this  case 
be  tried  again,  and  a  verdict  for  an  amount 
which  Is  founded  on  the  principles  of  Justice 
and  equity  be  rendered  in  favor  of  the  plain- 
tiff, and  this  long-standing  controversy  be  ter- 
minated. 

Jndgmoit  reversed.  All  the  justices  concur- 
ring, except  LEWIS,  J.,  absent  on  account  of 
siciuiess. 


HUTCHESON  v.  BENNBFIELD.    SAME  v. 
HODNETT.    SAME  v.  MELSON. 

(Supreme  Court  of  Georgia.     July  22,   1902.) 

TRUSTS— LBASIKQ  TRUST  PROPHRTT— POWERS 
09  TRUSTBB. 

1.  A  traatee  in  possession  of  land,  charged 
with  the  duty  of  managing  and  controlling  it. 
and  using  the  income  therefrom  for  the  support, 
maiiitenance,  and  education  of  the  beneficiaries 
of  the  trust,  may  grant  leases  of  the  same,  pro- 
vided the  time  fixed  for  the  duration  of  the 
leases  is  not  unreasonable,  and  the  amount 
stipulated  to  be  paid  aa  rental  is  a  reasonabl.r 
fair  compensation  for  the  use  of  the  land  for 
the  tune  specified  in  the  leases;  they  being 
otherwise  reasonable  in  theb  terms.  Where 
such  leases  have  been  executed,  a  court  of 
eguity  will  not,  iu  the  exercise  of  its  super- 
visory powers  over  trusts  and  trustees,  set 
aside  the  leases,  but  will  uphold  and  confirm 
them. 

(S.v]labas  by  the  Court) 

Error  from  superior  court,  Claytim  county: 
Jno.  S.  Candler,  Judge. 

Three  separate  actions  by  J.  B.  Hntcheson, 
receiver,  against  J.  H.  Bennefield,  against 
Ella  Hodnett  and  against  D.  P.  Meiaon. 
I>ecree  for  defendant  in  each  case,  and  the 
receiver  brings  error.    Affirmed. 

F.  B.  Callaway  and  J.  D.  Bradwell,  for 
plaintiff.  W.  L.  Watterson  and  W.  M. 
Wright,  for  defendants. 


COBB,  J.  Hutcheson,  as  receiver,  brought 
separate  suits  against  Bennefield,  Hodnett, 
and  Melson,  seeiiing  in  each  case  to  recover 
possession  of  lands  held  by  the  defendant, 
to  recover  damages  for  acts  of  waste,  and  to 
enjoin  future  acts  of  waste.  The  three  cases, 
together  with  the  case  in  which  Hutcheson 
was  appointed  receiver,  were  by  order  of 
the  court  referred  to  an  auditor,  who  was 
authorized  to  make  one  report  in  all  the 
cases,  or  separate  reports  in  each,  as  he 
deemed  proper.  The  auditor  made  separate 
reports  in  the  three  cases  now  under  con- 
sideration ;  the  report  In  each  beiag,  in  effect; 
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that  the  defendant  was  entitled  to  a.  decree. 
To  these  reports  numerous  exceptions,  both 
of  law  and  fact,  were  filed.  The  judge  dis- 
allowed all  of  the  exceptions  of  fact,  over- 
loled  all  of  the  exceptions  of  law,  and  en- 
tered decrees  in  favor  of  the  defendants. 
The  receiver  claimed  the  right  to  recover 
possession  of  the  lands  under  the  terms  of 
two  deeds  executed  by  8.  H.  Gay,  in  which 
W.  P.  Archer  was  appointed  trustee  during 
the  lifetime  of  his  wife.  Marietta  Archer,  to 
iiianage  certain  lands  for  the  benefit  of  his 
^vlfe  and  children.  The  defendant  claimed 
ihe  right  to  remain  In  possession  of  the 
lands  under  leases  from  W.  P.  Archer  as 
trustee.  Marietta  Archer  Johied  with  her 
husband  In  the  execution  of  all  of  the  leases, 
and  to  some  of  them  were  affixed  the  signa- 
tures of  some  of  the  children  of  Marietta 
Arcber,  though  it  is  conceded  that  at  the 
date  of  the  leases  at  least  three  of  the  chil- 
dren were  minors.  The  leases  were  for  terms 
running  from  three  to  eight  years.  That  por- 
tion of  the  first  deed  from  S.  H.  Gay,  above 
referred  to,  which  is  material  to  the  present 
luTestigation,  Is  as  follows:  "Which  land  I 
hereby  give  to  the  said  Marietta  Archer  dur- 
ing her  natural  life,  and  at  her  death  to  be 
equally  divided  between  the  children  of  the 
said  Marietta  Archer  living  at  her  death.  I 
further  direct  and  agree  that  her  husband, 
W.  P.  Archer,  shall  have  full  power  to  man- 
age and  to  control  said  property  during  the  life 
«f  said  Marietta  Archer,  as  he  thinks  best, 
for  the  object  of  supporting,  educating,  tak- 
ing care  of,  and  making  comfortable  her  and 
oer  children,  and  that  the  said  W.  P.  Ar- 
cher shall  have  full  power  to  dispose  of  the 
proceeds  Oft  said  lands  for  the  purpose  afore- 
said, and  for  no  other  purpose;  and  I  fur- 
ther direct  and  agree  that  the  said  W.  P. 
Archer  shall  not  be  disturbed  in  the  use  and 
management  of  said  property;  that  the  said 
Archer  shall  not  have  power  to  sell  or  other- 
-wise  dispose  of  the  said  property  aforesaid, 
-^Tlthoat  abuse  to  his  trust,— only  the  pro- 
ceeds, and  that  for  the  purpose  aforesaid." 
That  portion  of  the  second  deed  from  8.  H. 
Gay  which  Is  material  to  the  present  discus- 
sion Is  as  follows:  "Which  land  I  hereby  give 
to  tlie  said  Marietta  Archer  during  her  nat- 
oral  life,  and  at  her  death  the  land  to  be 
erjually  divided  between  the  children  of  the 
said  Marietta  Archer  living  at  her  death; 
and  should  the  said  Marietta  Archer  die, 
leaving  neither  child  nor  children,  or  the 
representatives  of  children,  then  the  said 
laud  Is  to  revert  back  to  me  or  my  estate,  as 
the  case  may  be,  and  that  the  same  be 
equally  divided  between  my  right  heirs,  share 
and  share  alike.  And  I  further  agree  and 
consent  that  the  said  W.  P.  Archer  shall  con- 
trol said  land  during  the  life  of  the  said 
Marietta  Archer,  for  the  object  and  purpose 
of  supp<Hling  and  taking  care  of  and  main- 
taining the  said  Marietta  Archer  and  her 
children,  and  the  said  W.  P.  Archer  shall 
not  be  liable  to  the  profits  of  said  land,  ex- 


cept for  the  su^ort,  education,  and  mainte- 
nance of  his  said  family;  and  I  further  di- 
rect and  agree  that  he  shall  not  be  disturb- 
ed in  the  use  and  management  or  control  of 
■aid  property  so  long  as  he  uses  the  same  for 
the  pm-poBCB  aforesaid,  and  without  abuse 
to  his  trust;  that  the  said  Archer  shall  not 
have  the  power  to  sell  or  otherwise  dispose 
of  said  property,  but  only  the  proceeds  afore- 
said, and  for  the  purpose  aforesaid."  It  is 
not  necessary  to  set  foi-th  the  exact  language 
of  any  of  the  leases  under  which  the  de- 
fendants claimed.  It  Is  sufficient  to  say  that 
while  some  of  them  might  be  so  construed 
as  to  pass  no  estate  out  of  the  landlord,  and 
to  give  only  the  usufruct  to  the  tenant,  still 
others  contained  language  from  which  it 
would  be  manifest  that  there  was  an  inten- 
tion to  create  an  estate  for  years  in  the  ten- 
ant For  the  purposes  of  these  cases,  each 
of  the  instruments  will  be  treated  as  a  grant 
of  an  estate  for  years;  that  is,  what  is  usual- 
ly termed  a  "lease."  See  Civ.  Code,  S  3114. 
When  so  construed,  the  question  arises 
whether  the  trustee  had,  under  the  terms  of 
the  deeds  above  referred  to,  authority  to  con- 
vey such  an  estate.  It  is  not  claimed  that 
the  leases  were  executed  under  the  author- 
ity of  an  order  of  court  It  must  therefore 
be  determined  whether,  under  the  terms  of 
the  deeds,  there  was  either  an  express  or 
Implied  power  in  the  trustee  to  execute  a 
lease  of  the  trust  property.  A  trustee,  in 
this  state,,  unless  expressly  authorized  by  the 
instrument  creating  the  trust,  or  with  the 
voluntary  consent  of  all  the  beneficiaries, 
has  no  authority  to  sell  or  convey  the  corpus 
of  the  trust  estate,  without  an  order  of  the 
superior  court  upon  a  regular  application 
made.  Id.  {  3172.  In  the  present  cases  the 
trustee  Is  expressly  prohibited  from  selling 
or  otherwise  disposing  of  the  property  of  the 
trust  estate,  the  right  of  disposition  confer- 
red upon  the  trustee  in  the  deeds  being  lim- 
ited simply  to  the  income  and  profits  arising 
from  the  trust  property.  The  duty  Imposed 
upon  the  trustee  under  the  terms  of  the  deeds 
1b  to  so  manage  the  property  as  to  produce 
on  Income  to  be  expended  for  the  purposes 
of  the  trust;  that  is,  for  the  maintenance  and 
support  of  his  wife,  and  the  maintenance, 
support  and  education  of  his  children.  With- 
out an  hicome  the  purposes  of  the  trust 
cannot  be  accomplished.  The  property  of 
the  trust  estate  consisting  of  agricultural 
lands,  and  there  being  nothing  in  the  deeds 
which  requires  that  the  lands  shall  be  tilled 
directly  by  the  trustee,  or  under  his  Imme- 
diate supervision,  it  is  to  be  inferred  that 
it  was  the  intention  of  the  creator  of  the 
trust  that  the  trustee  should  have  a  right. 
In  his  discretion,  to  rent  the  lands  for  the 
purpose  of  making  an  Income  to  carry  out 
the  purposes  of  the  trust.  It  Is  conceded 
that  the  trustee  had  the  right  to  make  con- 
tracts of  rental  for  a  term  not  exceeding 
five  years,  provided  the  contracts  were  not 
of  such  a  character  as  to  vest  an  estate  in 


Digitized  by 


L-oogle 


424 


42  SOUTHEASTERN  RErORTEB. 


(Ga. 


the  tenant.  See,  in  this  connection,  Glv. 
Code,  S  3115.  It  is  contended,  however,  that 
in  all  cases  of  contracts  for  rental,  where 
the  term  Is  five  years  or  more,  an  estate  in 
the  land  passes  to  the  tenant,  and  that  such 
contracts  are,  in  effect,  sales  by  the  trustee, 
«ua  invalid,  under  the  laws  of  this  state, 
when  not  authorized  by  an  order  of  the  su- 
perior court,  and  would  be  invalid  in  the 
present  cases,  for  the  reason  tiiat  under  the 
terms  of  the  trust  deeds  the  power  to  sell 
is  expressly  denied  to  the  trustee.  Whether, 
under  a  contract  providing  for  the  rent  of 
land,  an  estate  in  the  land  passes  to  the 
tenant,  or  he  obtains  merely  the  usufruct, 
and  no  estate  in  the  land,  depends  upon  the 
intention  of  the  parties;  and  this  is  true 
without  regard  to  the  length  of  the  term. 
While,  under  the  Code,  contracts  of  rental 
for  terms  of  less  than  Ave  years  will  general- 
ly be  construed  to  give  only  the  usufruct 
and  to  pass  no  estate,  still  such  contracts 
may  have  the  effect  to  pass  an  estate  to 
the  tenant  where  It  is  manifest  from  the 
instrument  containing  the  contract  that  such 
was  the  Intention  of  the  parties. 

An  estate  for  years  Is  a  contract  for  the 
possession  of  lands  or  tenements  for  some 
determinate  period,  and  this  period  may  be 
less  than  a  year,  as  a  certain  number  of 
months,  or  even  weeks.  11  Am.  &  Eng.  'Eac 
Low  (2d  Ed.)  380.  A  tenant  for  years  is 
never  seised  of  the  lands  leased.  He  ac- 
quires a  right  of  entry  upon  the. land,  and 
when  he  enters  he  is  possessed,  not  of  the 
land,  but  of  a  term  for  years,  while  the  seisin 
of  the  freehold  remains  in  the  lessor,  and 
toe  lessee's  possession  is  the  possession  of 
him  who  has  the  freehold.  1  Washb.  Real 
Prop.  (6tb  Ed.)  I  612.  A  lease  for  a  term  of 
years  is  not  a  freehold  estate,  but  a  chattel. 
Field  V.  Howell,  6  Ga.  423.  There  is  noth- 
ing in  either  of  the  deeds  conferring  upon 
the  trustee  the  right  to  make  either  a  con- 
tract of  rental,  giving  to  the  tenant  the  mere 
use  of  the  property,  and  passing  to  him  no 
estate  therein,  nor  a  lease  of  the  premises, 
under  which  the  tenant  would  become  pos- 
sessed of  an  estate  for  years.  It  is  conced- 
ed that  the  trustee  must,  from  the  necessity 
of  the  case,  have  the  power  to  make  con- 
tracts of  rental,  at  least  for  terms  not  ex- 
ceeding five  years.  Keeping  in  mind  that 
the  purpose  of  the  trust  Is  the  maintenance 
and  support  of  the  wife  and  the  maintenance 
and  education  of  the  children,  would  not  the 
trustee,  In  the  exercise  of  a  sound  discretion, 
be  authorized  to  execute  leases  In  order  to 
secure  an  Income  payable  from  year  to  year, 
or  to  secure  a  gross  sum  payable  at  once, 
to  be  used  for  the  purposes  of  the  trust, 
when,  in  his  judgment,  it  is  to  the  interest 
of  those  whom  he  represents  that  this  char- 
acter of  contract  is  to  be  preferred  to  con- 
tracts of  rental  made  from  year  to  year,  or 
to  contracts  of  rental  for  a  short  period  of 
time,  not  exceeding  five  years?  While  the 
law  of  this  state  prohibits  a  trustee  from 


selllnc  the  corpus  of  the  trust  property  (that 
Is,  from  devesting  himself  of  the  title  to  the 
estate),  there  is  nothing  in  the  law  of  this 
state  which  prohibits  one  who  by  the  terms 
of  the  trust  is  required  to  manage  and  con- 
trol the  property  in  such  a  way  as  to  pro- 
duce a  given  result  from  dealing  with  the 
same  in  any  way  which  may  be  necessary 
for  this  purpose,  which  does  not  have  the 
effect  to  pass  out  of  him  the  legal  title  to  the 
estate,  or  to  pass  to  another  the  interest  of 
those  he  represents  In  the  corpus  of  the  prop- 
erty. When  a  trustee  Is  appointed  to  man- 
age and  control  farm  lands,  it  is  to  be  pre- 
sumed that  it  was  the  Intention  of  the  cre- 
ator of  the  trust  that  the  lands  should  be 
managed  and  controlled  in  the  way  that  such 
lands  are  usually  managed  by  owners  of 
proi>erty  of  that  character.  It  Is  not  unusual 
In  this  state  for  an  owner  of  farm  lands  to 
grant  a  lease  of  the  same  for  a  term  of  years, 
and  a  trustee  would  have  the  implied  power 
to  grant  such  a  lease  where  there  was  noth- 
ing In  the  Instrumoit  creating  the  trust  neg- 
ativing this  power.  Mr.  Perry,  in  his  work 
on  TVusts  (volume  2,  2d  Ed.,  |  528),  says: 
"When  trustees  are  charged  with  the  pay- 
ment of  annuities,  debts,  or  legacies,  or  any 
other  sums,  out  of  the  estate,  but  have  no 
power  of  sale,  they  have  an  Implied  power 
of  leasing  upon  the  ordinary  terms  or  cus- 
tom of  the  state  or  town  in  which  the  land 
Is  situated.  If  the  trust  consists  of  farming 
lands,  trustees  can  grant  ordinary  farming 
leases;  If  of  houses  in  a  dty,  they  can  grant 
the  ordinary  leases  of  such  property."  Mr. 
Beach  says:  "The  power  to  lease  the  trust 
estate  belongs  to  the  general  official  xmwers 
of  a  trustee,  where  there  Is  a  general  con- 
trol of  the  property.  And  where  this  is  nec- 
essary In  order  to  raise  the  money  for  the 
preservation  of  trust  property,  or  for  the  sup- 
port of  dependent  beneficiaries,  it  becomes 
his  duty  to  lease  the  estate."  2  Beach, 
Trusts,  i  446.  See,  also,  1  Lewin,  Trusts, 
•505;  Underh.  Trusts  (Am.  Ed.)  347;  Flint 
Trusts,  i  192;  Loring,  Trustee's  Handbook, 
61;  Middleton  t.  Dodswdl,  18  Vee.  268. 
While  a  trustee  to  manage  and  control  prop- 
erty, when  one  of  the  objects  of  the  trust  is 
to  raise  an  income  and  expend  it  for  given  pur- 
poses, has  the  Implied  power  to  lease  the  trust 
estate,  this  power  is  not  an  unlimited  power. 
The  lease  cannot  extend  beyond  the  time  tbe 
trusteeship  Is  to  last,  and  cannot  In  all  cases 
extend  even  to  the  end  of  the  trusteeship; 
the  term  of  the  lease  being  dependent  upon 
the  character  of  the  property,  the  purposes 
of  the  trust,  the  custom  of  the  place  in  ref- 
erence to  the  management  of  like  propsrty. 
and  the  conditions  surrounding  and  emergen- 
cies confronting  the  trustee  In  reference  to 
the  management  of  the  property  at  the  time 
the  lease  is  executed.  All  such  leases  are. 
in  any  event,  subject  to  the  supervisory  coft- 
trol  of  a  court  of  equity.  If  a  lease  granted 
by  a  trustee  is  according  to  the  custom  of 
the  place,  reasonable  and  usual  as  to  its  du- 
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ration,  and  the  amount  of  rental  stipulated 
to  be  paid  iB,  under  all  the  circumstances  of 
the  trust  at  the  time  of  the  execution  of 
the  lease,  whether  payable  In  installments, 
annual  or  otherwise,  or  in  a  gross  sum  paid 
down,  fair  and  adequate  compensation,  such 
a  lease  will  be  upheld  as  within  the  legiti- 
mate power  of  the  trustee.  On  the  other 
hand,  if,  nnder  all  the  circumstances,  the 
duration  of  the  lease  Is  for  an  unreasonable 
length  of  time,  although  within  the  period 
for  which  the  trust  is  to  continue,  or  for  & 
stipulated  rental,  which  la  grossly  inade- 
quate, or  for  any  other  reason  it  was  not  to 
the  best  Interest  of  the  estate  that  the  par- 
ticular lease  should  have  been  granted,  a 
court  of  equity  might  set  aside  the  lease  as 
an  abuse  of  power  on  the  part  of  the  trus- 
tee; but  In  all  such  cases  it  would  seem 
that  If  the  person  claiming  imder  the  lease 
had  acted  in  good  faith,  and  expended  mon- 
ey on  the  faith  of  It.  the  decree  should  pro- 
tect him,  so  far  as  be  could  be  protected 
consistently  with  the  principles  of  equity. 
See  Greason  v.  Keteltas,  17  N.  Y.  491.  Mr. 
Perry  says:  "Trustees  of  lands  must,  of 
course,  have  a  general  power  to  lease  them; 
otherwise  they  could  obtain  no  income;  but 
they  must  make  reasonable  leases.  In  one 
case  a  lease  for  ten  years  was  allowed. 
Trustees  have  a  general  power  of  leasing,  if 
the  lease  does  not  exceed  the  quantity  of 
estate  that  is  in  them,  and  Is  a  reasonable 
one."  2  Perry,  Trusts  (5th  Ed.)  §  4&1.  Mr. 
Washburn  says:  "Trustees  who  have  the 
legal  fee  in  lands  may  lease  them  to  any  ex- 
tent, the  right  being  Incident  to  the  legal 
estate."  1  Washb.  Real  Prop.  (6th  Ed.)  { 
•29.  In  Naylor  v.  Amitt,  1  Russ.  &  M.  50J, 
•')02.  82  Rev.  Rep.  254,  where  a  testator  de- 
vised lands  to  trustees  upon  trust  out  of  the 
rents  and  profits  to  pay  two  annuities,  and 
subject  thereto  to  permit  A.,  and  after  him 
bis  wife,  to  receive  and  take  the  rents  and 
profits  during  their  respective  lives,  and  aft- 
er the  decease  of  the  survivor  he  devised  the 
lands  to  their  children,  it  was  held  that  the 
trustees  could  grant  a  valid  lease  of  the 
lands  for  a  term  of  10  years.  In  Wood  v. 
Patteson,  10  Beav.  541,  ths  master  of  the 
rolls  held  that  the  court  could  not  authorize 
a  trustee  for  an  infant  to  grant  a  mining 
lease,  although  the  legal  estate  is  vested  in 
the  trustee,  and  the  lease  would  be  beneficial 
to  the  infant  While  that  case  was  clearly 
distinguishable  from  Naylor  v.  Amitt  (one 
involving  a  lease  of  farm  lands,  under  the 
operation  of  which  the  value  of  the  free- 
hold would  not  In  any  way  be  affected,  and 
the  other  a  mining  lease,  in  the  operation  of 
which  the  value  of  the  freehold  would  nec- 
essarily be  diminished),  still  the  master  of 
the  rolls  took  occasion  to  criticise  the  ruling 
in  Naylor  v.  Amitt.  In  1871,  in  the  case  of 
In  re  Shaw's  Trusts,  L.  R.  12  Eq.  124,  the 
vice  chancellor  refused  to  authorize  a  trustee 
to  execute  leases  of  real  estate  for  a  term 


of  10  years,  declining  to  follow  the  ruling  Id 
Naylor  v.  Arnitt,  and  approving  the  criticism 
made  upon  that  case  by  the  master  of  the 
rolls  In  Wood  v.  Patteson.  While  the  case- 
of  Naylor  v.  Amitt  has  thus  been  overmled 
in  England,  It  has  been  followed  in  thi» 
country,  and  is  cited  with  approval  both  by 
judges  and  law  writers.  See  Newcomb  v. 
Ketteltas,  19  Barb.  608,  and  the  various 
works  on  Trusts  above  cited.  In  Black  v. 
lilgon.  Harp.  Eq.  205,  the  testator  by  a  will 
devised  lands  to  three  trustees  for  the  sup- 
port of  a  charity  school,  which  land  was 
never  to  be  sold  or  alienated.  The  school 
was  to  be  under  the  dbrection  of  five  trus- 
tees, to  be  elected  every  two  years.  It  was- 
held  that  the  power  to  lease  the  lands  wa» 
In  the  five  trustees  elected  for  two  years, 
and  that  a  lease  of  a  portion  of  the  prop- 
erty of  the  trust  estate,  consisting  of  land 
and  a  mill,  for  a  term  of  99  years,  for  a  gross 
sum,  without  the  reservatloa  of  an  annnal 
rent,  was  valid,  and  not  in  violation  of  the 
testator's  prohibition  against  the  alienation 
of  the  land.  While  this  case  deals  with  a 
charitable  trust  at  the  same  time  a  trustee 
appointed  to  administer  such  a  trust  has  no 
more  authority  to  lease  the  property  than  an 
ordinary  trustee;  but  on  account  of  the  pe- 
culiar character  of  the  trust  and  Its  long 
continuance,  a  lease  for  a  term  of  years, 
which  would  be  declared  to  be  reasonable  Id 
point  of  time,  might  in  an  ordinary  trust  be 
held  to  be  altogether  imreasonable  as  to  the 
length  of  time  which  it  had  to  run.  In  the 
case  of  Trustees  of  Madison  Academy  v. 
Board  of  Education  of  Richmond  (Ky.)  26  S. 
W.  187,  It  was  held  that  where  one  conveys 
land  to  trustees  for  educational  purposes, 
with  reversion  to  himself  and  heirs  on  a 
failure  of  trust  and  after  many  years  the 
buildings  become  dilapidated,  and  the  trus- 
tees have  no  funds  for  repairs  or  for  car- 
rying on  the  trust,  such  trustees  have  pow- 
er to  lease  the  land  for  a  term  of  years  to 
any  one  agreeing  to  erect  ample  buildings 
thereon,  and  to  use  them  solely  for  the  pur- 
poses of  the  original  trust.  The  period  for 
which  the  lease  granted  in  that  case  was  to 
extend  was  99  years.  We  see  no  sufficient 
reason  why  a  trustee,  under  the  general 
powers  coilferred  upon  him  by  law,  may  not 
make  a  farm  lease,  provided  the  same  is  not 
unreasonable  as  to  dtvatlon,  is  fair  In  its 
terms  as  to  the  rent  to  be  paid,  and  is  oth- 
erwise reasonable  in  its  stipulations. 

In  the  present  cases  the  auditor  found  that 
no  one  of  the  leases  was  for  a  time  that  was 
imreasonable,  unusual,  or  contrary  to  the  cus- 
tom of  the  country;  that  the  rental  to  be 
paid,  which  was  In  some  instances  a  gross 
amount  to  be  paid  at  the  beginning  of  the 
leases,  and  In  other  cases  a  sum  to  be  paid, 
and  certain  work  and  labor  to  be  performed 
upon  the  estate  during  the  term  of  the  lease, 
was  a  fair  and  reasonable  compensation  for 
the  use  of  the  land  during  the  term  of  the 
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lease;  that  the  amounts  to  be  paid  bad  act- 
ually been  paid  to  the  trustee,  and  had  been 
«xpended  by  him  for  the  benefit  of  the  benefl- 
«iarlefl  of  the  trust  estate;  and  that  the  leases 
-were  entered  Into  in  good  faith,  and  there 
"was  no  fraud  or  collusion  between  the  trus- 
tee and  the  lessees.  These  findings  of  the 
auditor  were  excepted  to.  The  court  dis- 
allowed the  exceptions,  and  the  plaintiff  has 
assigned  error  in  his  bill  of  exceptions  upon 
the  Judgment  of  the  court  disallowing  the  ex- 
ceptions, but,  In  the  brief  filed,  the  questions 
thus  made  are  not  insisted  on  In  this  court; 
the  only  question  argued,  so  far  as  this 
branch  of  the  case  is  concerned,  being  as  to 
the  power  of  the  trustee  to  make  tbe  leases. 
No  other  question  than  this  was  argued  or  in- 
:si8ted  on  In  the  cases  against  Bennefleld  and 
Hodnett.  In  the  case  against  Melson,  it  ap- 
pears that  Melson  defended  not  only  upon  the 
ground  that  Archer,  trustee,  had  a  right  to 
make  him  a  lease  of  the  premises,  but  also 
upon  the  ground  that  the  plaintiffs  in  tbe  case 
]n  which  the  receiver  was  appointed  had, 
prior  to  the  bringing  of  that  suit,  brought  a 
«uit  against  Archer  and  Melson  for  an  ac- 
-counting,  In  which  a  decree  was  rendered  that 
W.  P.  Archer  was  entitled  to  100  acres  of 
land  belonging  to  the  trust  estate  during  bis 
natural  life,  and  that  this  100  acres  included 
the  land  leased  to  the  defendant  Melson,  and 
that  aa  W.  P.  Archer,  as  an  individual,  had 
signed  tbe  leases  delivered  to  Melson,  even  if 
be  had  no  authority  to  execute  the  same  as 
trustee,  tbe  leases  were  valid  during  the  life 
of  W.  P,  Archer,  as  he  was  entitled  to  a  life 
-estate  in  the  land,  as  against  Marietta  Archer 
And  her  childrai,  under  the  decree  above  re- 
ferred to.  The  auditor  found  that  Marietta 
Archer  and  her  children  were  concluded  by 
the  decree  in  the  case  above  referred  to,  and 
that  W.  P.  Archer  had  a  life  estate  in  the  100 
acres  embraced  In  the  leases  to  Melson,  and 
that  therefore  the  lease  to  Melson  of  this 
land  was  valid  during  tbe  lifetime  of  Archer. 
Exception  was  taken  to  this  finding  of  the 
auditor,  but  the  same  was  overruled  by  the 
court,  and  a  decree  entered  in  favor  of  Mel- 
son. In  tbe  case  of  Archer  v.  Archer,  115  Oa. 
950,  42  S.  E.  219,  it  was  held  that  this  decree 
was  binding  upon  Marietta  Archer  and  her 
children.  That  ruling  is  controlling  here,  so 
far  as  this  question  is  concerned.  Whether 
we  treat  Melson  as  claiming  under  a  lease 
from  Archer  as  trustee,  or  under  a  lease  from 
iiim  as  an  individual,  he  is  entitled  to  the 
possession  of  the  property;  and,  as  both  leases 
are  valid,  the  duration  of  his  lease  Is  to  con- 
tinue to  tbe  end  of  the  time  fixed  therein, 
provided  either  W.  P.  Archer  or  Marietta 
Archer  live  tliat  length  of  time.  The  dura- 
tion of  his  lease  is  to  be  determined  by  the 
life  of  tbe  survivor  of  W.  P.  Archer  and  his 
wife.  If  both  die  during  the  term  fixed  in  the 
lease. 

Judgment  in  each  case  afiirmed.  All  the 
Justices  concurring,  except  LEWIS,  J.,  absent 
on  account  of  sickness. 


EPPERSON  T.  STANSILL. 

(Supreme  Court  of  South  Carolina.     Sept.  4, 

1902.) 
NEW  TRIALr-ADVERSH  POSSESSION— TACKINO. 

1.  It  is  error  to  grant  a  new  trial  for  sup- 
posed misdirection  of  the  jury,  when  in  fact 
the  insti-uctioD  was  correct. 

2.  Where  an  heir  acquires  possession  of  real- 
ty through  Ills  ancestor,  and  makes  no  new  en- 
try, the  possession  of  the  heir  may  be  tacked 
to  that  of  bis  ancestor  in  establishing  the 
claim  of  adverse  possession. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  Aldrich,  Judge. 

Action  by  Mary  A.  £lpperson  against  Charles 
W.  Stansill.  From  Judgment  setting  aside 
verdict  in  favor  of  defendant,  defendant  ap- 
peals.   Reversed. 

Haynesworth  &  Hayneswortb  and  Cooper  & 
Fraser,  for  appellant.  L.  D.  Jennings  and 
John  H.  Clifton,  for  appellee. 

JONES,  J.  This  was  an  action  for  parti- 
tion of  land  between  plaintiff  and  defendant 
as  tenants  in  common,  the  complaint  alleging 
the  interest  of  plaintiff  therein  to  be  five- 
sixths  interest  in  fee,  and  of  the  defendant  to 
be  one-sixth  Interest  in  fee.  Tbe  answer  de- 
nied that  plaintiff  had  any  interest  In  tbe 
premises,  alleged  sole  ownership  in  defendant, 
and  pleaded  the  statute  of  limitations.  Tbe 
Issue  of  title  thus  raised  was  submitted  to  a 
Jury,  Judge  Aldrich  presiding,  and  tbe  Jury 
rendered  a  verdict  in  favor  of  the  defendant. 
Whereupon  plaintiff  moved  for  a  new  trial, 
which  was  granted  in  the  following  order, 
from  which  comes  this  appeal:  "A  motion  for 
a  new  trial  having  been  made  in  this  case  on 
tbe  minutes  of  the  court,  on  the  ground  that 
the  circuit  Judge  read  the  defendant's  fourth 
(4th)  request  to  charge  to  the  Jury,  but  did 
not  charge  the  same,  and  thereby  misled  the 
Jury  by  tbe  intimation  that  he  had  adopted 
the  same,  whereas  he  intended  to  refuse  to 
charge  the  same,  after  a  full  argument  by  tbe 
counsel  it  is  ordered  that  said  motion  be,  and 
the  same  is  hereby,  granted,  and  a  new  trial 
ordered." 

Tbe  request  to  charge  referred  to  Is  as  fol- 
lows: "(4)  That  if  tbe  Jury  believe  that  James 
Wallace  Epperson  and  James  M.  Epperson 
were  ancestor  and  heir,  and  that  they  or  ei- 
ther of  them  held  ten  years'  consecutive  pos- 
session of  tbe  land  in  dispute,  clalmhig  It  as 
their  own,  then  the  plaintiff's  right  of  action 
is  barred,  and  they  must  find  for  the  defend- 
ant Turpln  v.  Sudduth,  63  S.  O.  295.  81  S. 
E.  245,  306."  The  facts  are  thus  stated  In  the 
"case":  "The  plaintiff  introduced  in  evidence 
a  deed  of  the  land  in  dispute  to  James  L.  Ep- 
person,  signed  by  one  John  B.  Johnston,  exe- 
cuted in  1879.  Plaintiff  further  proved  that 
James  M.  Epperson  was  one  of  the  children 
of  James  L.  Epperson;  that  James  Wallace 
Epperson  was  the  son  of  James  M.  Epperson; 

V  2.  See  Adverse  Fosstsslon,  vol.  1,  Cent.  DlK.  ( 
220.  -  •    . 
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that  James  Wallace  Epperson  conveyed  the 
land  In  dispute  to  the  defendant,  StansiU,  in 
1S94;  that  James  M.  Epperson  died  in  1882, 
4Dd  James  L.  Bpperson  died  in  1892.  Plain- 
tiff claimed,  and  introduced  evidence  in  sup- 
port thereof,  that  lot  was  an  open  lot,  and 
that  James  L.  Epperson  had  such  possession 
as  the  nature  of  the  case  would  permit,  and 
also  claimed,  and  Introduced  evidence  in  sup- 
port thereof,  that  plahitlff  and  defendant 
claimed  title  from  'a  common  source.'  De- 
fendant claimed,  and  introduced  evidence  In 
support  thereof,  that  James  L.  Epperson  never 
tiad  any  possession,  but  that  James  M.  Bp- 
jjerson  was  in  possession  before  and  at  the 
time  of  his  death;  that  the  guardian  of  James 
Wallace  Epperson  bad  possession  from  the 
4loath  of  James  M.,  his  father,  until  he  came 
of  age;  and  that  James  Wallace  had  posses- 
sion op  to  the  deed  to  Stanslll,  and  Stanslll  bad 
had  possession  ever  since." 

The  effect  of  the  order  was  to  grant  a  new 
trial,  because,  in  the  opinion  of  the  trial  judge, 
the  jury  had  been  misdirected  by  him.    It  is 
«rror  of  law  to  grant  a  new  trial  for  misdi- 
rection of  the  Jury  if,  in  fact,  the  instruction 
is  correct.    The  question,  then,  is  whether  the 
fourth  request  to  charge  was  correct  and  ap- 
vUcnble  to  the  case.    The  theory  of  the  plain- 
tiff was  that  the  defendant  was  entitled  to 
oDe-slxth  in  fee  of  the  land  as  grantee  of  the 
grandson  of  James  L.  Epperson,  the  alleged 
<>ommon  source,  but  the  contention  of  the  de- 
fendant was  that  he  was  sole  owner  as  gran- 
tee of  James  Wallace  Epperson,  the  heir  of 
James  M.  Epperson,  and  that  his  grantor  bad 
acquired   title   by   adverse   possession   under 
claim  of  right,  sole  or  connected  with  the  pos- 
session of  his  ancestor.    This  rendered  it  prop- 
er to  have  the  jury  instructed  as  to  the  right 
of  the  beta*  to  take  his  possession  with  that 
of  his  ancestor  in  making  out  title  under  the 
statute  of  limitations.    Adverse  possession  of 
land  for  10  years  confers  title  In  the  possessor, 
provided  the  state  has  actually  or  presump- 
tively parted  with  title.    Busby  v.  Railroad 
Co.,  45  S.  C.  313,  23  S.  E.  60;   Duren  v.  Kee, 
.')0  S.  C.  457,  27  8.  E.  875;  Kolb  v.  Jones,  62 
S.  C.  105,  40  S.  E.  168.     If  possession  of  land 
is  transmitted  by  the  act  of  disseisor  before 
the  statutory  bar  is  complete,  the  grantee  of 
the  disseisor  cannot  unite  his  possession  with 
that  of  the  disseisor  In  order  to  show  adverse 
IKissession  for  the  requisite  period.    Pegues  y. 
Warley,  14  S.  O.  180;    Ellen  v.  EUen,  16  8. 
C.  132;    Burnett  v.  Crawford,  60  S.  C.  167, 
27  S.  E.  645.    But  when  the  heir  is  in  of  his 
ancestor's  possession,  and  makes  no  new  en- 
try, the  possession  of  ancestor  and  heir  may 
be  united  in  making  out  the  statutory  period 
4  Williams  V.  McAlUey,  Cheves,  205;  Duren  v. 
Kee,  26  8.  C.  224,  2  S.  E.  4;  Johnson  v.  Cobb, 
29  S.  C.  380,  7  8.  E.  601;   Turpln  v.  Sudduth. 
^  8.  C.  311,  81  8.  E.  245,  300);   the  disUnc- 
tion  being  that,  when  posRessiou  is  cast  by 
operation  of  law  from  ancestor  to  heir  in  pos- 
session, there  Is  no  break  in  the  continuity  of 
possession,  whereas,  in  the  case  of  disseisor 


and  grantee,  there  Is  a  new  entry  and  a  break 
In  the  continuity  of  possession.  The  fotirth 
request  to  charge  was  therefore  correct  and 
applicable  -to  the  case.  It  cannot  be  said  that 
the  charge  was  faulty  in  falling  to  state  that 
the  possession  must  hi  adverse,  for  as  shown 
In  Kolb  V.  Jones,  62  S.  C.  105,  40  8.  E.  168, 
a  possession  is  adverse  when  It  Is  under  claim  ' 
of  right.  Nor  can  it  be  said  that  the  charge 
was  faulty  In  failing  to  state  the  law  when 
the  parties  claim  from  a  common  source,  for 
the  jury  were  fully  Instructed  as  to  that  in 
other  portions  of  the  charge. 

The  judgment  of  the  circuit  court  is  re- 
versed. 


PROCTOR  V.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.     Sept.  4, 

1902.) 

PUDADINO— AMENDMKNT— NEW    CAUSB     OP 
ACTION. 

1.  A  complaint  alleging  a  willful  tort  cannot 
be  amended  so  as  to  also  allege  a  cause  of  ac- 
tion bnacd  on  mere  negligence,  and  the  rule 
is  not  changed  by  Act  1808  (22  St.  at  Large,  p. 
603)  g  2,  which  prorides  that  in  all  cases  where 
two  or  more  acts  of  negligence  or  other  wrong 
are  eet  forth  in  the  complaint  as  causing  or 
contributing  to  the  injury  the  plaintiff  shall 
not  be  required  to  state  such  single  acts  sepa- 
rately, nor  to  elect  on  which  be  will  go  to  trial, 
but  shnll  be  entitled  to  submit  his  whole  case 
to  the  jury,  etc. 

Appeal  from  common  pleas  circuit  court  of 
Greenwood  county;  Townsend,  Judge. 

Action  by  John  M.  Proctor  against  the 
Southern  Railway.  From  the  circuit  order 
refusing  motion  to  amend  complaint,  plain- 
tiff appeals.    Affirmed. 

Graydon  &  Giles,  for  appellant  T.  P. 
Cotbran,  for  api>ellee. 

JONES,  J.  The  appeal  herein  Is  from  an 
order  refusing  to  grant  an  amendment  to 
the  complaint  The  paragraph  of  the  com- 
plaint sought  to  be  amended  Is  as  follows: 
"(4)  That  the  plaintiff,  seeing  that  the  said 
engine  and  train  of  freight  cars  attached 
thereto  had  come  to  a  full  stop,  then  drove 
his  wagon  and  team  back  into  the  said  pub- 
lic road,  and  attempted  to  pass  the  said  en- 
gine and  train  of  freight  cars  attached  there- 
to while  standing;  but  as  soon  as  the  plain- 
tiff approached  near  and  opposite  to  the  said 
engine,  he  being  in  the  said  public  road,  the 
defendant.  Its  agei»ts,  servants,  and  em- 
ployes, who  were  in  charge  of  said  engine 
and  train  of  freight  cars  attached  thereto, 
and  being  In  full  and  plain  view  of  the  plain- 
tiff and  his  wagon  and  team,  with  Intent  to 
frighten  and  scare  the  plalntifTs  team  and 
Injure  the  plaintiff  willfully  and  wantonly 
and  recklessly,  and  not  regarding  the  rights 
of  the  plaintiff  in  that  regard,  let  off  steam 
from  said  engine,  so  that  the  said  team  of 
mules  became  frightened  and  unmanageable, 
and  were  made  to  run  away,  and  threw  the 
plaintiff  out  of  said  wagon,  and  the  wheels 
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of  said  wagon  were  made  to  paae  over  the 
body  of  the  plaintifF,  Inflicting  seriouB  and 
painful  wounds  and  bruises  ou  the  plaintiff's 
back,  foot,  and  Injuring  the  plaintiff  Inter- 
nally so  that  he  became  111  and  sick,  and  for 
a  long  time  was  unable  to  attend  to  his  busi- 
ness, and  was  confined  to  his  bed,  and  suf- 
fered Intense  pain  from  the  injuries  to  his 
left  kidney;  and  be  fears  that  from  the  ef- 
fects of  said  injuries  he  will  never  be  well 
and  strong  again."  The  amendment  propos- 
ed was  to  strike  out  the  words  "with  Intent 
to  frighten  and  scare  the  plaintUTs  team  and 
injure  the  plaintiff  willfully,  wantonly,  and 
recklessly,  and  not  regarding  the  rights  of 
the  plaintiff  in  that  regard,  let  off  steam  from 
said  engine,"  and  Insert  In  lieu  thereof  the 
following  words:  "willfully,  wantonly,  reck- 
lessly, negligently,  and  carelessly,  and  with- 
out regard  to  the  rights  of  the  plaintiff,  let 
off  steam  from  said  engine  in  an  unusual  and 
unnecessary  manner  and  In  large  quantities." 
On  the  former  appeal  In  this  case  (61  S.  C. 
170,  3fl  S.  E.  351)  this  court  held  the  com- 
plaint only  alleged  a  willful  tort,  and  that 
the  plaintiff  could  not  recover  for  mere  neg- 
ligence. The  object  of  the  proposed  amend- 
ment was  to  change  the  complaint  so  as  to 
permit  a  recovery  not  only  for  a  willful  tort, 
but  for  negligence.  The  order  refusing  the 
amendment  was  In  these  words:  "In  the 
above-stated  action  a  motion  was  made  be- 
fore me  at  Greenwood,  S.  C,  at  the  August 
term,  1901,  to  amend  the  complaint  In  sev- 
eral particulars.  The  first  I  allow  with  hes- 
itation, but  the  second— the  really  important 
one— I  cannot  allow.  At  the  bearing  I 
thought  that  the  amendment  might  be  al- 
lowed under  the  act  of  1898  (22  St.  at  Large, 
p.  693),  and  reserved  my  opinion.  In  order 
that  I  might  consider  the  matter  more  thoiv 
oughly.  On  examination  of  said  act,  how- 
ever, and  of  recent  opihion  of  the  supreme 
court  in  this  same  case,  I  conclude  that  the 
amendment  asked  for  cannot  be  allowed,  and 
it  Is  80  ordered." 

Appellant  contends  that  the  single  ques- 
tion presented  by  this  appeal  Is,  "Did  the 
presiding  Judge  err  in  holding  that  he  had 
no  power  to  allow  the  plaintiff  to  amend  his 
complaint?"  We  do  not  so  construe  the  or- 
der, for  in  the  same  order  another  amend- 
ment was  allowed.  All  that  the  Judge  meant 
by  the  language  used  was  that  the  particular 
amendment  proposed  was  not  one  which  be 
could  properly  allow,  in  this,  we  think,  he 
was  right  The  Code  does  not  autborize  the 
insertion  of  a  new  cause  of  action  by  way 
of  amendment.  The  amendment  proposed 
should  be  material  to  the  case  which  has 
been  defectively  stated,  and  must  not  sub- 
stantially change  the  cause  of  action.  Sec- 
tion 19i  of  the  Code  of  Civil  Procedure, 
which  has  been  construed  and  applied  In  nu- 
merous cases,  among  which  see  Trumbo  v. 
Kinley,  18  S.  C  806;  Whaley  v.  Stevens,  21 
S.  C.  221:  Kennerty  v.  Phosphate  Co.,  Id. 
240.  S3  Am.  Rep.  C69;    Skinner  v.  Hodge,  24 


S.  C.  165;  Sullivan  v.  Sullivan,  Id.  474; 
Clayton  v.  Mitchell,  31  S.  C.  199,  9  S.  E.  814, 
10  S.  E.  390;  Lilly  t.  Railroad  Co.,  82  S.  a 
142,  10  S.  E.  934;  Mayo  T.  Railroad  Co.,  43 
S.  C.  225,  21  8.  E.  10;  Brown  v.  Railroad 
Co.,  58  S.  C.  468,  36  S.  K  852.  llie  opinion 
ou  the  former  appeal  in  this  case  shows  that 
an  action  based  upon  negligence  is  wholly 
distinct  from  an  action  based  upon  a  willful 
tort  The  same  evidence  will  not  support 
both,  for  the  former  is  for  an  Injury  done 
inadvertently,  while  the  latter  Is  for  an  in- 
Jury  done  willfully.  The  same  measure  of 
damages  does  not  apply  to  both,  for  in  an 
action  for  negligence  actual  damages  alone 
are  recoverable,  while  In  an  action  for  a  will- 
ful tort  not  only  actual,  but  punitive,  dam- 
ages may  be  recovered.  The  same  defen.sos 
are  not  available  in  both,  for  in  an  aetiuu 
based  upon  mere  negligence  the  plea  of  con- 
tributory negligence  is  available  to  the  de- 
fendant, while  In  an  action  for  a  willful  tort 
such  plea  is  not  available.  These  are  some 
of  the  tests  In  determining  whethar  a  new- 
cause  of  action  Is  alleged  in  the  proposed 
amendment  1  Enc.  Fl.  &  Prac.  566.  The 
amendment  proposed  in  this  case,  subjected 
to  these  tests,  attempted  to  allege  a  new 
and  distinct  cause  of  action,  and  there  was, 
therefore,  no  abuse  of  discretion  in  refusing 
to  allow  the  amendment 

We  do  not  think  the  act  of  1898  (22  St  at 
Large,  p.  693)  to  regulate  the  practice  In  the 
courts  of  this  state  in  actions  ex  delicto  for 
damages  applies  to  the  particular  question 
before  us.  That  act,  by  section  1,  allows 
actual  damages  to  be  recovered  in  an  action 
ex  delicto  In  which  punitive  damages  are 
claimed,  and  provides  that  no  party  shall  be 
required  to  make  any  separate  statement  of 
facts  as  a  basis  for  the  claim  of  either  actual 
or  punitive  damages,  or  to  elect  whether  be 
win  claim  actual  or  punitive  damages.  In 
section  2  of  said  act  it  is  provided:  "That 
in  all  cases  where  two  or  more  acts  of  negli- 
gence or  other  wrong  are  set  forth  In  the 
complaint  as  causing  or  contributing  to  the 
injury  for  which  such  suit  is  brought,  the 
party  plaintiff  In  such  suit  shall  not  be  re- 
quired to  state  such  several  acts  separately, 
nor  shall  such  party  be  required  to  elect 
upon  which  he  will  go  to  trial,  but  shall  be 
entitled  to  submit  his  whole  case  to  the  Jury 
under  the  instructions  of  the  court  and  to 
recover  such  damages  as  he  sustained, 
whether  such  damages  arose  from  one  or 
another  or  all  of  such  acts  or  wrongs  In  the 
complaint."  The  effect  of  this  act  Is  to 
change  the  rule  as  stated  In  Spellman  v. 
Railroad,  35  S.  C.  486,  14  S.  E.  947,  28  Am. 
St  Rep.  858,  to  the  effect  that  when  the 
cause  of  action  Is  for  exemplary  or  punitive 
damages,  actual  damages  may  not  be  re- 
covered (Glover  v.  Railroad,  57  S.  C.  234,  35 
S.  E.  510),  and  also  to  change  the  rule  laid 
down  in  Ruff  v.  Railroad  Co.,  42  S.  C.  114, 
20  S.  E.  27,  that,  when  two  or  more  uncon- 
nected acts  of  negligence  are  stated  as  caus- 


Digitized  by  VjOOQIC 


8.C) 


PEEPLES  T.  ULMER 


429 


ing  the  injury,  tbe  plaintiff  may  be  required 
to  elect.  The  statute  also  permits  the  Jum>- 
bUng  together  In  one  statement  of  all  acts  of 
negligence  and  other  wrongs,  which  Include 
acts  of  willful  wrong,  but  the  statute  does 
not  expressly  or  by  implication  undertake  to 
4leclare  that  an  action  based  upon  mere  neg^ 
iigence  is  not  wholly  distinct  from  an  action 
based  upon  a  willful  tort.  If  plaintiff  had 
originally  alleged  as  proposed  by  the  amend- 
ment, he  could  not  have  been  required  to 
make  a  separate  statement  of  the  acts  or 
facts  showing  negligence  on  the  one  hand  or 
willfal  wrong  on  the  other,  and  could  not 
bare  been  required  to  elect  upon  which  acts 
or  class  of  acts  he  would  rely;  but,  baring 
Fleeted  to  bring  his  action  for  willful  tort  in 
the  first  instance,  he  cannot  now  be  permit- 
ted to  insert  a  new  cause  of  actioi^  based  on 
mere  negligence. 

The  Judgment  of  the  drcolt  court  is  af- 
firmed. 


SAUNDERS  et  al.  r.  STROBBL  et  al. 

(Supreme  Court  of  South  Oarolina.     Sept.  4, 
1902.) 

PARTITION— HOMESTEAD— ATTORNEY'S   FEES. 

1.  Where  a  homestead  is  set  apart  to  a 
iridcw,  it  may  duiing  her  lifetime  be  partition- 
ed among  herself  and  the  collateral  heirs  of 
lier  husband,  there  being  no  minor  children  to 
postpone  the  partition,  nnder  Rev.  St.  §  2129. 

2.  Where  a  widow  executes  a  mortgage  to 
secure  attorney's  fees  for  defending  suit  for 
possession  of  her  husband's  land,  it  may  prop- 
erly be  paid  out  of  the  widow  s  distributive 
ebare. 

Appeal  from  common  pleas  drcidt  court  of 
Spartanburg  coimty;   Klugh,  Judge. 

Action  by  BUza  Saunders  and  others  against 
Amanda  Strobel  and  others.  From  the  de- 
cree, Strobel  appeals.    Affirmed. 

Shnpson  &  Bomar,  for  appellant  NicboUs 
&  Jones  and  S.  T.  McCravy,  for  appellees. 


JONES.  J.  In  1891  Jack  Floyd  died,  leav- 
ing as  bis  only  heirs  at  law  and  distributees 
his  wife,  Amanda  Floyd,  now  Amanda  Stro- 
bel, and  the  plaintiffs,  who  are  children  of  the 
deceased  brothers  and  sister  of  Jack  Floyd, 
and  seised  and  possessed  of  the  real  and  per- 
tonal  property  described  in  the  complaint 
Thereafter  a  homestead  in  said  property  was 
tet  off  to  said  widow,  and  she,  with  her  pres- 
ent husband,  Strobel,  now  resides  upon  said 
teal  estate,  and  is  In  the  possession  of  said 
personal  property.  This  action  was  begun  In 
:S96  by  tbe  plaintiffs,  as  heirs  at  law  of  Jack 
I'loyd,  for  the  partition  of  said  real  and  per- 
»>nal  property,  and  J.  E.  Bomar  and  S.  J. 
I  Simpson  were  made  defendants,  because  they 
I  held  a  mortgage  executed  by  Amanda  Floyd 
on  said  real  estate.  The  widow  resisted  the 
light  of  plaintiffs  to  partition  the  property 
dnring  her  life,  because  it  bad  been  assigned 
to  her  aa  a  homestead.    The  circuit  court  con- 


firmed the  report  of  the  master,  and  decreed 
for  partition. 

1.  The  exceptions  by  appellant,  Amanda 
Strobel,  as  stated  by  her  counsel,  raise  but 
two  questions,  the  first  of  which  is,  whether 
plaintiffs,  as  collateral  heirs  at  law,  have  the 
right  to  partition  while  the  widow  is  alive. 
We  agree  with  the  circuit  court  that  plain- 
tiffs have  the  right  to  partition.  This  ques- 
tion has  been  practically  decided  in  the  case 
of  Ex  parte  Worley,  64  S.  O.  208,  32  S.  E. 
307,  71  Am.  St  Rep.  783.  In  that  case  the 
right  to  partition  In  the  lifetime  of  the  widow 
was  held  to  exist  in  an  adult  son,  who  lived 
apart  from  the  homestead,  was  married,  and 
the  head  of  a  family  himself,  on  the  ground 
that  homestead  is  no  new  estate,  but  a  mere 
exemption  from  the  claims  of  creditors,  and 
therefore  does  not  interfere  with  tbe  statute 
of  distribution.  This  principle  could  not.  In 
the  absence  of  a  statute  for  that  purpose,  be 
limited  to  direct  descendants  or  heirs  at  law, 
but  must  logically  be  applied  to  all  heirs  at 
law,  having  an  Interest  as  such  nnder  the 
statute  of  distribution.  We  find  no  statute 
postponing  partition  of  homestead  until  after 
the  death  of  the  widow.  Section  2129,  Rev. 
St.,  postpones  the  right  of  partition  among 
the  widow  and  children  or  among  the  chil- 
dren until  the  youngest  child  is  of  age,  unless 
the  court,  upon  satisfactory  proof,  deems  it 
best  for  the  Interest  of  the  minor  children  to 
make  partition  sooner;  but  this  statute  does 
not  apply  to  plaintiffs,  because  they  do  not 
fall  within  the  class  named. 

2.  As  to  the  remaining  question,  we  see 
nothing  in  the  record  which  would  Justify  us 
in  disturbing  tbe  conclusion  of  the  circuit 
court  that  the  mortgage  to  Bomar  and  Simp- 
son must  be  paid  out  of  the  interest  of  Aman- 
da Strobel,  who  alone  executed  the  mortgage. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


PEEPLES  V.  ULMER  et  al. 

(Supreme  Oonrt  of  South  Carolina.     Sept.  4, 

1902.) 

JUDOMBNT-SBTTINO  ASIDE— BXCUSABLB 
NEGLECT— ORDER— CONSTRUCTION. 

1.  It  is  error  to  set  aside  a  judgment  under 
Code  Civ.  Proc.  i  195,  for  mistake,  excusable 
neglect,  etc.,  in  a  case  where  the  moving  par- 
ty was  represented  and  defended  tbe  action, 
on  the  ground  that  the  judgment  relied  on  in 
the  case  and  received  without  objection  was 
afterwards  set  aside  by  the  court  as  fraudu- 
lent 

2.  An  order  in  a  partition  suit  reciting  facts 
tendiiig  to  show  that  partition  had  been  made 
of  land  not  mentioned  in  the  complaint,  and 
that  in  the  opinion  of  the  judge  "a  sufficient 
showing  has  been  made  to  open  the  order  of 
confirmation  mentioned  in  the  petition  herein," 
and  proceeding,  "wherefore  it  is  ordered  and 
adjudged  that  the  prayer  of  the  petition  look- 
ing to  the  opening  of  the  order  and  judgment 
of  confirmation  be  sustained,  and  that  said 
order  be,  and  the  same  is  hereby,  set  aside 
and  vacated  as  far  as  the  petitioners  are  con- 
cerned, and  leave  is  granted  them  to  show  cause 
why  the  return  of  said  commissioners  should 
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not  be  confirmed,"  etc.,  cannot  be  considered 
as  setting  aside  the  judgment  as  fraudulent, 
l)iit  merely  as  setting  aside  the  order  confirm- 
ing the  report  o(  commissiouers,  and  as  gir- 
ing  the  applicant  leave  to  show  why  their  re- 
turn should  not  be  confirmed. 

Appeal  from  common  pleas  circuit  court  of 
Hampton  county;    Benet,  Judge. 

Action  by  W.  H.  Peeples  against  T.  B. 
TTlmer  and  others.  From  order  setting  aside 
judgment,  plaintiff  appeals.    Reversed. 

W.  S.  TlUlnghast,  for  appellant  B.  P, 
Warren  and  A.  M.  Boozer,  for  appellees. 

JONES,  J.  .This  was  an  action  for  tres- 
pass on  realty,  and  resulted  in  a  verdict 
and  Judgment  in  favor  of  ttie  plaintiff.  Tlie 
"case"  states  that  a  motion  was  made  to 
set  aside  said  judgment  "on  the  ground  of 
mistake,  Inadvertence,  and  excusable  neg- 
lect." The  exact  terms  of  the  notice  of  tbe 
motion  and  the  order  therefrom  are  as  fol- 
lows: "Take  notice  that  on  the  pleadings 
herein,  the  testimony,  taken  at  the  trial  of 
this  cause,  the  records  in  the  case  of  W.  H. 
Peeples  and  Hary  Ann  Mizon,  Plaintiffs;  v. 
Liaura  L.  Peeples,  L.  A.  Tuten,  et  al..  and  the 
proceedings  In  re  W.  H.  Peeples  and  Mary 
Ann  Mixon,  X^laiutiffs,  v.  Lauia  L.  Peeples, 
L.  A.  Tuten,  et  al.,  together  with  the  order 
of  Judge  O.  W.  Buchanan  therein,  setting 
aside  the  judgment  in  the  last-mentioned 
cause,  the  undersigned  will  move  before  the 
presiding  judge  of  this  court  at  Hampton 
O.  H.,  S.  C,  on  the  12th  day  of  June,  1001, 
at  10  o'clock  a.  m.,  or  as  eooa  thereafter 
as  cotmsel  can  be  heard,  for  an  order  vacat- 
ing and  setting  aside  tbe  judgment  herein, 

which  Judgment  was  rendered  on day 

of  October.  1900,  for  tbe  reason  that  said 
judgment  was  rendered  against  the  defend- 
ants through  their  mistake,  inadvertence, 
surprise,  and  excusable  neglect:  (a)  That  a 
judgment  to  wit  judgment  in  partition  in 
case  of  W.  H.  Peeples  and  Mary  Ann  Mlxon 
against  Laura  L.  Peeples,  L.  A.  Tuten,  was 
Introduced  on  the  trial  of  this  cause,  when 
defendants  had  bad  no  notice  of  such  judg- 
ment, nor  could  have  discovered  the  same 
with  due  diligence,  (b)  That  the  judgment 
in  partition— W.  H.  Peeples  and  Mary  Ann 
Mixon  against  Laura  L.  Peeples,  L.  A.  Tu- 
ten, et  al.— has  been  set  aside  by  Hon.  O.  W. 
Buchanan,  circuit  judge,  as  fraudulent  (c) 
That  the  judgment  herein  Is  predicated  solely 
upon  the  Judgment  In  case  of  W.  H.  Peeples, 
Mary  Ann  Mtxon  against  Laura  L.  Peeples, 
L.  A.  Tuten,  et  al.,  which  Judgment  has  been 
set  aside  by  Hon.  O.  W.  Buchanan,  circuit 
judge,  as  fraudulent  and  all  things  flowing 
out  of  It" 

Tbe  order  of  Judge  Buchanan  In  tbe  par- 
tition suit  of  W.  H.  Peeples  et  al.  against 
Lanra  L.  Peeples  et  al.,  to  which  reference 
was  made,  Is  as  follows:  "This  proceeding 
comes  up  by  petition  in  the  original  cause, 
and  seeks  to  set  aside  a  certain  judgment 
and  order  In  a  proceeding  for  partition.    It 


is  alleged  that  partltlcm  was  made  of  laDd» 
not  mentioned  In  the  complaint  for  partition. 
It  is  charged  that  although  tbe  Morass  Bay 
tract  was  the  only  land  sought  to  be  parti- 
tioned, otber  land,  and  not  the  Morass  Bay 
place,  was  partitioned.  In  the  original  cause 
Laura  Peeples  answered  the  complaint  and 
denied  that  sbe  bad  any  Interest  in  the  Moras» 
Bay  tract  An  order  of  the  court  directing 
a  writ  of  partition  to  Issue  directed  to  the 
usual  number  of  commissioners  was  obtain- 
ed. It  commanded  them  to  divide  the  Moras» 
Bay  tract  of  land,  one-third  each  to  W.  H.  Pee- 
ples and  Mary  Ann  Mlzon,  and  the  remain- 
ing one-third  to  tbe  defendants  L.  A.  Tuten, 
Mabel  Tuten,  Mary  Sue  Tuten,  and  Charles 
Tuten.  The  surveyor  and  the  agent,  Laura 
L.  Peeples,  met  the  commissioners  in  an  at- 
tempt on  the  part  of  the  commissioners  to 
go  upon  tbe  land  belonging  to  Laura  L. 
Peeples  as  indicated.  The  surveyor,  it  seems, 
after  examining  tbe  plat  and  titles  of  Laura 
L.  Peeples,  refused  to  proceed  further.  Aft- 
erwards the  commissioners  procured  the  serv- 
ice of  another  surveyor,  and,  without  noti- 
fying the  surveyor  of  tbe  ownership  of  sncb 
land,  and,  so  far  as  the  record  shows,  with- 
out notice  of  Laura  L.  Peeples,  proceeded 
to  cut  off  from  tbe  land  of  Laura  L.  Peeples 
197.7  acres,  without  any  plat  or  other  guide 
or  reliance,  and  divided  the  same  among  tbe 
plaintiffs,  W.  H.  Peeples  and  Mary  Ann 
Mixon,  and  the  defendants,  L.  A.  Tuten  and 
bis  four  children,  assigning  tbe  plaintiffs  each 
one-third,  and  to  the  defendant  L.  A.  Tutea 
and  his  four  children  the  remaining  one-third. 
There  Is  not  a  shadow  of  a  doubt  that  the 
commissioners  did  not  enter  upon  and  divide 
the  land  mentioned  In  the  complaint  upon 
which  the  whole  proceeding  rested  for  lt» 
validity.  The  land  which  they  did  enter  up- 
on and  divided  was  not  the  Morass  Bay, 
but  the  separate  property  of  Laura  L.  Pee- 
ples. There  was  no  warrant  of  law  for  socb 
a  proceeding.  Such  land  was  not  In  the 
scope  and  purview  of  the  action.  If  the 
court  had  Intended  to  divide  tbe  land  other 
than  tbat  mentioned  in  the  complaint,  It  was 
without  power  to  do  sa  Tbe  court  merely 
Intended  to  divide  the  land  mentioned  In  tbe 
complaint  and  none  otber  under  such  a  com- 
plaint could  be  divided.  The  action  of  tbe 
commissioners  was  not  In  pursuance  of  law. 
Tbe  land  was  tbe  property  of  Laura  L.  Pee- 
ples, and  cannot  thus  be  taken  from  her.  or 
her  heirs  now  claiming  It  It  was  small  won- 
der that  L.  A.  Tuten,  Mabel  Sauls,  Mary 
Sue  Nettles,  Annie  Cook  (the  last  three  of 
whom  have  married),  and  Charles  Tuten  did 
not  (and  do  not)  set  up  any  claim  to  the  part 
assigned  them.  Now,  has  anything  occurred 
since  that  action  of  tbe  commissioners  which 
debars  tbe  petitioners  in  this  proceeding  to- 
set  aside  the  order  of  conflrmationT  I  do 
not  think  so.  Indeed,  it  would  be  a  reflec- 
tion upon  the  administration  of  justice  (if 
tbe  showing  made  on  this  proceeding  be- 
true)  if  the  petitioners  herein  are  not  altowed. 
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to  come  before  the  court  and  show  tbe  utter 
InTalidlty  of  tbe  return  of  tbe  commlaslonera 
and  of  tbeb:  action  In  going  on  tbe  land  of 
Laura  L.  Peeples.  If  tbelr  contention  la  un- 
true, the  court  will  so  determine  It  upon  the 
bearing  before  it  If  their  contention  be 
supported  by  tbe  facts  of  the  case,  then  a 
great  wrong  will  be  remedied.  I  think  a 
sufficient  showing  has  been  made  to  open 
tbe  order  of  confirmation  mentioned  in  the 
petition  herein.  Wherefore  It  is  ordered  and 
adjudged  that  the  prayer  of  the  petition  look- 
ing to  the  opening  of  the  order  and  Judg- 
ment of  confirmation  be  sustained,  and  that 
said  order  be,  and  tbe  same  is  hereby,  set 
aside  and  vacated  (and  all  proceedings  de- 
pendent thereon),  as  far  as  tbe  petitioners  are 
concerned,  and  leave  ia  granted  them  to  show 
cause  why  the  return  of  said  commissioners 
should  not  be  confirmed,  and  sucb  other  re- 
lief in  the  proceeding,  as  is  indicated  by  a 
setting  aside  of  the  judgment  or  the  Bcoi)e 
of  that  proceeding,  may  be  demanded.  Let 
tbe  affidavits  and  papers  herein  be  ffied.  O. 
W.  Buchanan,  Judge  Presiding.  February 
13.  1901." 

Judge  Benet  passed  the  following  order: 
"This  is  a  motion  by  the  defendant  to  set 
aside  the  judgment  herein,  rendered  at  the 
October,  1000,  term  of  this  court,  upon  tbe 
grounds  set  out  in  the  motion.  After  hearing 
arguments  of  counsel  engaged  herein,  and 
bearing  the  evidence  offered,  it  appearing  to 
tbe  satisfaction  of  tbe  court  that  the  judg- 
ment rendered  in  this  cause  is  predicated  up- 
on a  judgment  which  has  been  set  aside  as 
fraudulent,  it  Is  ordered,  adjudged,  and  de- 
creed that  tbe  judgment  rendered  In  this  case 
at  the  October,  1900,  term  of  this  court  be, 
and  tbe  same  is  bereby,  vacated  and  set 
aside." 

Appellant's  exceptions  to  tbe  order  of  Judge 
Benet  are  as  follows:  "That  Judge  Benet 
erred  in  granting  the  motion  of  defendants  to 
set  aside  the  judgment  recovered  by  plaintiff 
herein  on  tbe  ground  set  out  In  tbe  notice  of 
tbe  motion  herein,  namely,  'mistake,  inad- 
vertence, surprise,  and  excusable  neglect,' 
against  objections  of  plaintiff,  tbe  defendants 
having  answered  and  defended  the  action. 
(Ct  That  his  honor  erred  lu  granting  the  mo- 
tion and  setting  aside  tbe  said  judgment  on 
tbe  ground  set  out  in  the  notice  of  tbe  motion, 
namely,  that  Judge  Buchanan  had  set  asid*^ 
the  judgment  in  another  case,  the  said  order 
of  Judge  Buchanan  showing  that  be  did  not 
set  aside  tbe  judgment  as  stated  in  the  no- 
tice of  the  motion,  and,  if  be  had,  such  order 
was  not  relevant  or  competent  herein  because 
it  was  made  in  another  proceeding  between 
different  parties.  (3)  That  bis  honor  erred  in 
holding  that  a  judgment  of  record  and  in  an- 
other cause  was  a  legal  ground  for  vacating 
a  Judgment  for  'mistalce,  inadvertence,  sur- 
prise, and  excusable  neglect.'  (4)  That  bis 
honor  erred  in  not  holding  and  deciding,  as 
contended  by  plnliitilT.  that  a  judgment  could 
not  be  set  aside  and  vacated  ou  tbe  ground  of 


'mistake.  Inadvertence,  surprise,  and  excus- 
able neglect,'  where  defendants  were  repre^ 
scnted  at' tbe  trial  and  defended  tbe  action,  a» 
in  this  case." 

1.  We  think  Judge  Benef  8  order  was  erro- 
neous. Tbe  motion  before  him  was  undoubted- 
ly made  for  relief  under  section  195  of  the- 
Clvil  Code  of  Procedure,  which  authorizes  the 
court  to  relieve  a  party  from  a  judgment,  or- 
der, or  other  proceeding  taken  against  him 
through  his  "mistake,  inadvertence,  surprise, 
or  excusable  neglect"  It  has  been  repeatedly 
held  that  this  section  of  the  Code  was  Intend- 
ed only  for  the  relief  of  parties  who  by  rea- 
son of  some  mistake,  inadvertence,  etc.,  may 
have  lost  tbe  opportunity  to  be  present  at  the- 
trial  or  to  be  represented  there.  Steele  r. 
Raib-oad  Co.,  14  S.  C.  331;  Ex  parte  Jones,  47 
S.  C.  896,  2S  S.  B.  393.  In  this  case  the  party 
was  duly  represented  by  counsel,  bad  made- 
answer,  denying  plaintlfTs  title,  setting  up  ti- 
tle in  tbe  defendant,  and  further  alleged^ 
doubtless,  with  the  view  to  meet  plaintiff's- 
claim  of  title  imder  the  partition  proceedings 
in  W.  H.  Peeples  et  al.  against  Laura  L.  Pee- 
ples, supra,  that  tbe  premises  described  in  tbe- 
complalnt  was  no  part  of  the  "Morass  Bay- 
Tract,"  which  was  the  tract  sought  to  be  par- 
titioned in  the  said  partition  suit  On  tbe- 
trlal  in  this  case  ievldence  was  offered  pro- 
and  con  on  tbe  question  whether  tbe  land  Id 
dispute  was  a  part  of  the  land  sought  to  be- 
partitioned  In  said  suit  of  Peeples  v.  Peeples. 
The  plaintiff,  In  order  to  show  liis  title,  offer- 
ed In  evidence  tbe  judgment  In  partition  with- 
out objection,  his  possession  of  the  land  there- 
under, and  the  Identity  of  the  land  in  dlspute- 
with  the  land  partitioned  and  set  off  to  plain- 
tiff. The  judgment  of  the  court  In  the  case- 
must  be  deemed  final  and  conclusive  of  the 
issue,  unless  a  new  trial  Is  allowed  imder  the- 
methods  prescribed  for  that  purpose.  Section- 
195  of  the  Code  fumlsbed  no  authority  for 
setting  aside  said  judgment  on  the  ground! 
stated  by  the  circuit  judge. 

2.  We  think,  also,  that  it  was  a  ml8takei> 
construction  of  Judge  Buchanan's  order  to- 
bold  that  said  order  set  aside  as  fraudulent 
the  judgment  In  the  partition  suit  upon  which- 
plaintiff's  right  to  recover  was  predicated.  A 
careful  reading  of  Judge  Buchanan's  order 
shows  that  be  merely  set  aside  the  order  of 
confirmation  of  the  return  of  commissioners 
to  the  writ  In  portltlon,  and  gave  the  appel- 
lant leave  thereafter  to  show  cause  why  the 
return  of  the  commissioners  should  not  be 
confirmed.  Tbe  order  of  confirmation  was 
not  set  aside  for  fraud,  as  we  read  Judge 
Buchanan's  order,  but  because,  in  his  view,  a 
prima  facie  showing  had  been  made  vrar- 
rantlng  the  opening  of  the  order  of  confirma- 
tion and  the  permitting  Laura  L.  Peeples  to- 
resist  thereafter  the  confirmation  of  the  com- 
missioners' return  on  tbe  ground  that  the- 
commissloners  had  partitioned  property  be- 
longing to  Laura  L  Peeples  in  her  own  rights 
and  not  embraced  within  the  partition  pro- 
ceedings.    This,   for  all   that  appears,    wa» 
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nothing  more  than  a  mistake  of  the  commis- 
sioners in  the  partition  suit  in  identifying  and 
locating  the  land  to  be  partitioned,  for  which 
the  law  provided  ample  remedy  in  that  snlt. 
The  judgment  of  the  circuit  court  is  re- 
versed. 


SIRRINE  V.  STOXER-MARSHALL  CO. 
(Supreme  Court  of  South  Carolina.     Aug.  10, 

1902.) 
BANKRUPTCY— ILLEGAL   PRBFBRBNCB. 

1.  Under  Banlir.  Act  1808,  providing  that  a 
transfer  from  an  insolvent  shall  be  an  illegal 
preference  where  the  creditor  had  reasonable 
cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference,  it  is  not  enough  that  the 
creditor  had  some  cause  to  suspect  the  insolven- 
cy of  the  debtor,  but  he  must  have  had  such  a 
knowledge  of  facts  as  to  induce  a  reasonable 
belief  of  his  debtor's  insolvency,  in  order  to  in- 
validate a  security  taken  for  his  debt. 

Appeal  from  common  pleas  circuit  court  of 
OreenviUe  county;    Townsend,  Judge. 

Action  by  Wm.  G.  Shrrlne,  as  trustee  of 
the  estate  of  W.  P.  Nesbltt  &  Co.,  banloniptB, 
agaiust  the  S toner- Marshall  Company  and 
the  Oeo.  D.  Witt  Shoe  Company.  From  the 
decree  the  plaintiff  appeals.    Affirmed. 

Haynesworth,  Parker  &  Patterson,  for  ap- 
pellant   Carey  &  McCullough,  for  appellee. 

JONES,  J.  This  is  an  action  by  the  plain- 
tiff, as  trustee  In  bankruptcy  of  W.  P.  Nes- 
bltt &  Co.,  to  recover  certain  payments  made 
by  the  bankrupts  to  the  defendant  within 
four  mouths  before  adjudication  of  bank- 
ruptcy, on  the  ground  that  said  payments 
were  illegal,  and  preferences,  under  the  Unit- 
ed States  bankrupt  act  of  1898.  The  master 
sustained  the  plaintifTs  contention,  but  the 
«ircuit  court  reversed  the  master,  and  dis- 
missed the  complaint.  The  circuit  decree— 
which  cites  Loveland,  Bankr.  S  194;  In  re 
Eggert  (D.  C.)  98  Fed.  843;  Id.,  43  C.  C.  A. 
1,  102  Fed.  785;  Grant  v.  Bank,  97  U.  S.  80, 
24  L.  Ed.  971;  Stucky  v.  Bank,  108  U.  S. 
74,  2  Sup.  Ct.  219,  27  L.  Ed.  C40-correctly 
states  the  four  elements  that  constitute  an 
Illegal  preference  under  the  bankrupt  act 
of  1898,  as  follows:  "First.  The  transfer 
must  be  made  from  au  insolvent  person  to  a 
creditor.  Second.  The  effect  of  such  trans- 
fer must  be  to  enable  any  one  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the  same 
class.  Third.  The  person  receiving  It  or  to 
be  benefited  thereby,  or  his  agent  acting 
therein,  must  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference.  Fourth.  The  transfer  must 
have  been  made  within  four  months  before 
the  filing  of  a  x)etitlon  in  bankruptcy,  or  aft- 
er filing  the  petition  and  before  the  adjudi- 
cation." While  we  think  the  testimony  suffl- 
cient  to  establish  the  first,  second,  and  fom-th 
conditions  above  named,  we  do  not  think  the 
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preponderance  of  the  evidence  la  against  the 
conclusion  of  the  circuit  court  that  the  third 
condition  was  not  shown  to  exist  Under 
the  banki-upt  act  of  1867  a  transfer  was  in- 
validated If  the  creditor  had  reasonable  cause 
to  believe  the  debtor  insolvent  while  under 
the  bankrupt  act  of  1898  a  transfer  is  in- 
validated if  the  creditor  has  "reasonable 
cause  to  believe  it  was  intended  as  a  prefer- 
ence." Under  the  act  of  1867  insolvency  ex- 
isted when  the  debtor  was  unable  to  pay  his 
debts  as  they  became  due  In  the  ordinary 
course  of  his  dally  transactions,  while  under 
the  act  of  1898  insolvency  exists  wben  the 
debtor's  whole  property,  at  a  fair  valuation. 
Is  Insufiiclent  in  amount  to  pay  his  debts. 
The  rule  established  by  the  decisions  of  the 
United  States  supreme  court  as  to  the  mean- 
ing of  the  words  "reasonable  cause  to  believe." 
etc.,  under  the  act  of  1897,  is  applicable  in 
determining  the  meaning  of  the  words  "rea- 
sonable cause  to  believe  it  was  intended  as  a 
preference,"  under  the  act  of  1898,  since  a 
reasonable  cause  to  believe  a  "preference"' 
was  intended  by  the  debtor  involves  a  rea- 
sonable cause  to  believe  the  debtor  to  be  In- 
solvent as  a  "preference"  depends  upon  in- 
solvency. The  rule  is  thus  stated  in  Grant 
T.  Bank,  97  U.  S.  80,  24  L.  Ed.  972:  "It  Is 
not  enough  that  a  creditor  has  some  cause 
to  suspect  the  Insolvency  of  his  debtor,  but 
he  must  have  such  a  knowledge  of  facts  as 
to  induce  a  reasonable  belief  of  his  debt- 
or's insolvency.  In  order  to  Invalidate  a  se- 
curity taken  for  hia  debt  •  •  •  He  musit 
have  a  knowledge  of  some  fact  or  facts  cal- 
culated to  produce  such  a  belief  In  the  mind 
of  an  ordinarily  intelligent  man."  To  the 
same  effect  are  the  cases  of  Bartx)ur  t.  Priest 
103  U.  S.  293,  26  L.  Ed.  478;  Stucky  v. 
Bank,  108  U.  S.  74,  2  Sup.  Ct  219,  27  L.  Ed. 
640;  Toof  V.  Martin,  13  Wall.  40,  20  L.  Ed. 
481;  Hall  V.  Wager,  16  Wall.  584,  21  L.  Ed. 
604;  Buchanan  v.  Smith,  16  Wall.  277.  21  L. 
Ed.  280;  Dutcher  T.  Wright  94  U.  S.  553,  24 
L.  Ed.  130;  Bank  v.  Cook,  95  U.  S.  34.3.  24 
Ii.  Ed.  412.  In  the  recent  case  of  In  re  Kg- 
gert  43  C.  O.  A.  1,  102  Fed.  735,  the  forego- 
ing cases  were  considered,  and  the  rule  ap- 
plicable under  the  act  of  1898  is  shown  to 
be  as  follows:  "In  determining  whether  the 
taking  of  a  security  by  a  creditor  constitutes 
an  illegal  preference  under  Bankr.  Act  1808. 
S  60b,  the  creditor  Is  not  to  be  charged  with 
knowledge  of  his  debtor's  financial  condition 
from  mere  nonpayment  of  his  debt,  or  from 
circumstances  which  give  rise  to  mere  sus- 
picion in  his  mind  of  possible  insolvency. 
On  the  other  hand,  it  is  not  essential  that 
the  creditor  should  have  actual  knowledge 
of  or  belief  in  his  debtor's  insolvency,  but 
it  is  sufiicient  if  he  has  reasonable  cause  to 
believe  him  insolvent.  If  facts  and  chrcum- 
stances  with  respect  to  the  debtor's  financial 
condition  are  brought  home  to  him,  such  as 
would  put  an  ordinarily  prudent  man  upon 
inquiry,  the  creditor  is  chargeable  with 
knowledge  of  the  facts  which  such  inquiry 
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should  reasonably,  be  expected  to  disclose." 
It  'would  not  subserve  any  useful  purpose  to 
discuss  the  testimony  In  detail,  but,  consid- 
ering It  In  the  light  of  the  prluclples  stated, 
we  agree  with  the  circuit  court  that  plaintiff 
failed  to  show  that  the  defendant  at  the 
time  of  said  payments  had  reasonable  cause 
to  believe  that  said  payments  were  Intended 
as  a  preference,  for  It  was  not  shown  that 
tlie  defendant  or  Its  agents  bad  reasonable 
cause  to  believe  that  the  assets  of  W.  E. 
Nesbltt  &  Co.  were  Insnifflcient  to  pay  their 
Indebtedness.  The  evidence  shows  that  plain- 
tiff, who  was  then  acting  as  attorney  for 
W.  E.  Nesbltt  &  Co.,  and  who  made  said 
payments  from  the  proceeds  of  the  policy  of 
tire  Insurance  collected  by  him  upon  the  order 
of  "W.  B.  Nesbltt  &  Co.,  believed  at  the  time 
that  W.  E.  Nesbltt  &  Co.  were  solvent,  and 
so  Informed  the  agents  of  defendant.  Mr. 
Stoner,  the  agent  for  the  Stoner-Marshall 
Comi>any,  and  Mr.  McCollongh,  the  attorney 
for  the  Geo.  D.  Witt  Shoe  Company,  both  tes- 
tified that  they  had  no  reason  at  that  time  to 
believe  that  W.  E.  Xesbltt  &  Co.  were  insol- 
vent, and  no  knowledge  of  any  fact  was 
brought  home  to  them  that  should  have  put 
an  ordinarily  prudent  man  upon  inquiry,  be- 
yond such  as  they  made  of  the  plaintiff. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


In  re  DUNCAN. 

(Hnpreme  Court  of  Sontb  Carolina.     Sept.  2, 

1902.) 

BUPRBHE   COURT-JDRISDICTION-DISBARMBNT 

OF  ATTORNEY— PROCEDURE— EVIDENCE 

—CONSENT   ORDER. 

1.  The  supreme  court  has  jurisdiction  of  pro- 
ceedinfcs  for  the  disbarment  of  an  attorney. 

2.  Proceedings  for  the  disbarment  of  an  at- 
torney should  more  properly  be  instituted  at 
tho  instance  of  a  majority  of  his  bar. 

3.  In  proceedings  to  disbar  an  attorney,  the 
witnesses,  at  his  instance,  are  properly  exam- 
ined iu  open  court. 

4.  The  conduct  of  an  attorney  in  depositing 
bis  client's  money  in  his  own  name,  and  tak- 
ing it  out  for  his  own  nse,  though  able  to  re- 
place it  at  any  time,  while  not  to  be  com- 
mended, is  not  fraudulent,  so  as  to  furnish 
grounds  for  his  disbarment. 

5.  Where,  in  on  action  against  an  attorney, 
defendant  consented  to  an  order  approving  the 
master's  report,  which,  in  effect,  found,  as 
matter  of  fact,  that  the  attorney  had  commit- 
ted a  fraud  in  a  proceeding  for  disbarment,  and 
in  disbarment  proceedings  such  order  was  in- 
troduced to  show  such  fraud  on  the  part  of 
the  attorney,  lie  could  show  that,  because  of 
certain  erasures  made  in  the  report  before  the 
consent  was  given,  it  was  so  modified  as  to 
amount  only  to  a  finding  that  the  attorney  was 
indebted  to  the  plaintiff;  and  such  agree- 
ment, though  binding  in  tlie  principal  cause, 
would  not  prevent  the  attorney  in  the  disbar- 
ment proceeding  from  showing  the  motive  and 
intent  of  the  consent  so  as  to  prevent  its  being 
regarded  as  conclusive  admission  of  guilt. 

In  the  matter  of  the  application  for  the  dis- 
barment of  John  T.  Duncan.    Petition  denied. 
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Petition  by  D.  W.  Robinson,  Esq.,  for  dis- 
barment of  John  T.  Duncan,  Esq.,  iu  tl;e  orig- 
inal Jurfsdiction  of  this  court: 

"D.  W.  Robinson,  an  attorney  at  law  la 
state  of  South  Carolina,  would  respectfully 
show  to  the  honorable  supreme  court  of  the 
stale  of  South  Carolina,  by  way  of  informa- 
tion and  petition: 

"(1)  That  petitioner  Is  an  attorney  at  law 
duly  licensed  by  this  honorable  com-t,  resi- 
dent and  practicing  in  tbe  state  of  South  Caro- 
lina. 

"(2)  That  John  T.  Duncan  is  also  an  attor- 
ney at  law  duly  licensed  by  this  court,  resid- 
ing In  Richland  county.  In  this  state,  and  prac- 
ticing law  In  said  state. 

"(3)  That  on  the  21st  day  of  December, 
1900,  the  said  John  T.  Duncan,  as  attorney 
for  Ella  Taylor,  received  tbe  sum  of  $230 
from  one  M.  Frank,  which  moneys  were  loan- 
ed by  said  Frank  to  said  Ella  Taylor  upon  the 
faith  and  security  of  a  mortgage  of  real  estate 
given  by  said  Ella  Taylor  at  the  same  date,  to 
wit,  December  21,  1000. 

"(4)  That  said  loan  was  made  to  said  Ella 
Taylor  for  the  purpose  of  paying  the  purchase 
price  of  the  real  estate  mortgaged,  which  pur- 
chase price  was  to  be  paid  to  Eliza  Mitchell.     . 

"(5)  That  the  loan  was  made  by  said  M. 
Frank  to  said  Ella  Taylor  upon  the  faith  and 
representations  as  to  the  title  and  covenants 
In  regard  thereto  (which  were  the  usual  cove- 
nants of  title)  contained  In  said  mortgage,  and 
upon  the  further  positive  statements  and  repre- 
sentations of  the  defendant  John  T.  Duncan, 
who  drew  and  prepared  the  note  and  mort- 
gage, that  the  title  to  the  said  lot  was  all 
ri^t,  was  complete,  and  was  In  the  defendant 
Ella  Taylor. 

"(6)  That  tbe  title  to  said  real  estate  was 
not  at  that  time,  bad  not  been  at  any  time 
prior  thereto,  and  has  not  been  at  any  time 
subsequent  thereto.  In  said  Ella  Taylor;  and 
this  the  defendant  John  T.  Duncan  knew  at 
the  time  of  negotiating  and  obtaining  the  said 
loan  and  money. 

"(7)  That  said  money,  to  wit,  |260,  was 
paid  by  said  M.  Prank  to  and  was  received 
by  John  T.  Duncan,  as  attorney  for  Ella  Tay- 
lor, for  the  purpose  of  being  paid  and  applietl 
on  the  purchase  price  of  the  said  lot,  and 
said  John  T.  Duncan  received  the  said  money 
with  full  knowledge  of  the  purpose  for  whicli 
the  same  was  loaned  to  Ella  Taylor  and  paid 
to  him. 

"(8)  That  the  said  money  was  never  ap- 
plied by  said  attorney  to  the  uses  and  pur- 
poses for  which  the  same  was  received,  but 
was  placed  In  the  Bank  of  Columbia,  S.  C., 
and  was  by  him  (John  T.  Duncan)  checked 
out  and  used  for  bis  own  purposes,  and  said 
money  was  never  paid  either  to  Ella  Taylor  or 
Eliza  Mitchell. 

"(9)  That  after  the  said  note  and  mortgase 
became  due,  demand  was  made  by  said  SI. 
Prank  upon  said  .John  T.  Duncan  for  the 
payment  of  said  money,  which  payment  wt 
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refused;  that  thereupon  said  M.  Frank  Insti- 
tuted an  action  In  the  court  of  common  pleas 
for  Richland  county  against  Ella  Taylor,  John 
T.  Duncan,  and  Eliza  Mitchell,  for  the  re- 
covery of  the  said  money,  a  copy  of  the  com- 
plaint In  which  action,  marked  'Exhibit  A,' 
a  copy  of  the  answer  of  John  T.  Duncan, 
marked  'Exhibit  B,'  a  copy  of  the  report  of 
the  master,  marked  'Exhibit  C,'  a  copy  of  the 
exceptions  of  defendant  John  T.  Duncan, 
marked  'Exhibit  D,'  a  copy  of  the  order  of  his 
honor  O.  W.  Buchanan,  confirming  the  mas- 
ter's report,  marked  'Exhibit  K,'  and  a  copy 
of  the  order  of  the  Honorable  Geo.  W.  Gage, 
marked  'Exhibit  F,'  are  hereto  annexed,  and 
hereby  referred  to  and  made  a  part  of  this 
information  and  petition,  and  reference  Is  here 
made  to  the  same  for  a  full  particular  knowl- 
edge of  the  terms  and  facts  and  circumstances 
of  the  said  matter. 

"(10)  That  the  facts  stated  in  the  foregoing 
petition  and  information  are  based  upon  the 
findings  of  facts  by  the  master,  John  S.  Ver- 
ner.  In  the  action  entitled  'M.  Frank  v.  Ella 
Taylor,  John  T.  Duncan,  and  Eliza  Mitchell,' 
which  action  is  above  referred  to. 

"(11)  Ttiat  the  report  of  the  master  was 
duly  confirmed  by  his  honor  O.  W.  Buchanan, 
circuit  judge,  on  the  23d  day  of  April,  1902, 
and  said  report  was  made  the  order  of  the 
court,  and  the  said  John  T.  Duncan  was,  by 
the  order  of  the  said  circuit  Judge,  dhrected 
and  required  to  pay  said  money,  to  wit,  $250, 
and  Interest  from  May  8,  1901,  into  this  court 
within  ten  days  from  the  date  of  said  order, 
to  which  said  order  said  John  T.  Duncan  sign- 
ed his  consent. 

"(12)  That  said  John  T.  Duncan  failed  to 
comply  with  the  order  of  his  honor.  Circuit 
Judge  O.  W.  Buchanan;  and  his  honor  Geo. 
W.  Gage,  after  Issuing  a  rule  to  show  cause, 
and  after  due  notice,  on  the  12th  day  of  May, 
1802,  adjudged  said  John  T.  Duncan  in  con- 
tempt of  court,  for  failure  to  pay  said  money 
In  accordance  with  the  order  of  his  honor  O. 
W.  Buchanan,  circuit  Judge,  and  ordered  and 
directed  the  imprisonment  of  said  John  T. 
Duncan  until  he  compiled  with  said  order  of 
Circuit  Judge  O.  W.  Buchanan,  or  until  the 
further  orders  of  the  court. 

"(13)  That  the  said  moneys  were  not  paid 
by  said  John  T.  Duncan  until  after  the  order 
of  his  honor  Judge  Gage,  and  until  after  be 
had  received  notice  of  said  order  of  Judge 
Gage,  and  said  moneys  were  paid,  as  peti- 
tioner Is  informed  and  believes,  by  said  John 
T.  Duncan,  on  the  13th  day  of  May,  1902,  in 
the  evening. 

"Wherefore  your  petitioner  submits  to  this 
honorable  court  that  said  John  T.  Duncan,  by 
reason  of  the  facts  and  matters  above  set 
forth,  has  been  guilty  of  deceit,  malpractice, 
and  conduct  unbecoming  a  lawyer,  and  that 
he  should  be  disbarred  from  further  continu- 
ance in  the  practice  as  an  attorney  and  coun- 
selor at  law." 

(Verified.) 


The  return  of  John  T.  Duncan  Is  as  follows: 

"John  T.  Duncan,  Esq.,  Respondent,  who 
upon  the  verified  information  and  petition  of 
D.  W.  Robinson,  Esq.,  has  been  required  by 
order  of  his  honor  Y.  J.  Pope,  senior  associate 
Justice,  presiding,  served  upon  respondent  on 
19th  May,  1902,  to  show  cause  before  this 
honorable  court  on  2d  June,  1902,  at  10  o'clock 
a.  m.,  why  he  should  not  be  removed  and  dis- 
barred, and  why  his  name  should  not  be 
stricken  from  the  roll  of  attorneys  of  this 
court,  makes  answer  to  the  statements  made 
In  the  Information  npon  which  such  rule  was 
Issued,  and  respectfully  submits  the  same  as 
his  return  to  the  rule  to  show  cause  in  this 
proceeding: 

"(1)  Respondent  admits  the  allegations  con- 
tained in  the  first,  second,  twelftli,  and  thir- 
teenth paragraphs  of  the  petition. 

"(2)  Respondent  denies  each  and  every  other 
allegation  In  the  petition,  except  such  as  are 
admitted  by  the  statements  made  In  the  fol- 
lowing paragraphs  of  this  return. 

"(3)  For  some  years  prior  to  the  stunmer  of 
1900,  respondent  had  been  attorney  for  a  col- 
ored woman  of  Columbia,  S.  C,  named  Ella 
Taylor,  and  as  such  had  represented  and  serv- 
ed her  In  several  matters,  for  which  he  had 
charged  and  received  as  fees  proper  compensa- 
tion. 

"(4)  Some  time  after  13th  August,  1900  (ac- 
cording to  respondent's  best  recollection,  it 
was  18th  October,  1900),  said  Ella  Taylor 
brought  to  respondent  a  letter  from  one  Eliza 
Mitchell  to  Ella  Taylor,  wherein  the  writer 
stated  her  willingness  to  sell  a  lot  of  land  on 
Laurel  street,  In  Waverly,  Just  east  of  Co- 
lumbia, for  $350  cash;  and  said  Ella  Taylor 
Informed  respondent  that  she  would  accept  the 
offer,  and  employed  him  to  examine  the  titles, 
and  prepare  the  necessary  papers,  and  assist 
her  in  making  the  purchase. 

"(5)  Respondent  proceeded  to  make  an  ex- 
amination of  the  title,  and  found  that  no  deed 
was  of  record  conveying  the  title  of  this  lot 
to  said  Eliza  Mitchell,  but  that  her  deceased 
husband,  Frank  Mitchell,  had  gone  into  x>os- 
sesslon  more  than  twenty  years  before  undes 
a  contract  to  purchase  from  one  Latta  John- 
ston or  his  mother;  that  the  greater  part  of 
the  purchase  money  had  been  paid,  but  a 
small  unpaid  balance,  of  about  $25,  was  still 
claimed;  that  Latta  Johnston  was  dead,  and 
his  mother  had  predeceased  him,  and  his 
rights  were  controlled  by  his  widow,  who  was 
represented  by  W.  H.  Lyies,  Esq.,  an  attorney 
of  this  city. 

"(6)  Respondent  stated  these  facts  to  Ella 
Taylor,  and  on  4th  December,  1900,  wrote  to 
Eliza  Mitchell  and  informed  her  of  the  status 
of  her  title.  Respondent  also  learned  that 
Frank  Mitchell  had  died  Intestate,  leaving  as 
his  heirs  at  law,  his  widow,  Eliza,  and  a  son, 
named  Edward. 

"(7)  By  letter  dated  6th  December,  1900. 
respondent  was  Informed,  by  Eliza  Mitchell 
that  she  wished  him  to  get  everything  straight 
for  her,  and  he  was  shown  letter  by  the  same 
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woman  to  Ella  Taylor,  saying  she  did  not 
know  of  tbe  Johnston  claim,  but  was  willing 
for  It  to  be  satisfied  out  of  the  purchase  mon- 
ey of  the  lot. 

"(S)  At  this  time,  respondent  was  seeking 
to  get  a  title  deed  ^m  Mrs.  Johnaton  to  the 
heirs  of  Frank  Mitchell,  and  was  willing  and 
offered  to  pay  the  $25  claimed  to  be  the  bal- 
ance due.  It  seemed  to  be  the  opinion  of  Mr. 
Lyies  that  the  full  payment  and  long  posses- 
sion of  Mitchell  would  give  good  tiUe  to  the 
heirs  of  Mitchell;  but  respondent  wanted  a 
deed,  and  therefore  bad  prepared  a  proper 
deed,  and  left  it  with  Mr.  Lyles  for  execu- 
tion, which  respondent  certainly  expected  to 
hare  executed,  as  that  was  his  understanding 
of  conversation  had  with  Mr.  Lyles. 

"(9)  Respondent  was  informed  by  Ella  Tay- 
lor that  she  would  get  the  $350  from  M. 
Frank.  On  21st  December,  1900,  Ella  Taylor 
brought  Frank  to  respondent's  office,  when 
the  whole  matter  was  discussed,  but  no  men- 
tion made,  as  respondent  can. now  recall,  of 
the  amount  to  be  loaned.  Respondent  then 
and  tbere  fully  informed  both  Ella  and  Frank 
that  to  have  good  titles  it  would  be  necessary 
to  get  title  from  Mrs.  Johnston  to  the  tatira 
of  Mitchell,  which  he  had  prepared  and  left 
with  Mr.  Lyles,  and  expected  soon  to  get 
back  again,  and  that  the  heirs  of  Mitchell 
must  then  make  deed  to  Ella  Taylor,  and  that 
the  money  would  not  be  paid  until  these 
deeds  were  delivered.  Later,  on  same  day, 
respondent  was  with  Ella  Taylor  In  Frank's 
store,  and  he  then  learned  that  Frank  would 
lend  Ella  $250  (but  no  more),  without  Interest, 
and  Ella  was  required  to  otherwise  raise  the 
remainder.  Respondent  agreed  to  help  Ella 
raise  the  remainder.  After  being  so  Informed, 
Frank  instructed  respondent  to  draw  note  and 
mortgage  from  Ella  Taylor  to  M.  Frank,  and 
be  would  pay  over  the  money.  Said  Frank 
and  respondent  both  expected  the  money  to 
be  used  in  perfecting  this  title,  and  both  knew 
that  tbe  title  was  not  then  In  Ella  Taylor. 

"(10)  Respondent  then  returned  to  his  of- 
fice; at  once  drew  note  for  $250  and  mort- 
gage; the  mortgage  containing  the  usual  genr 
eral  warranty  clause.  These  papers  were 
properly  executed  by  Ella  Taylor,  and  she 
and  respondent  went  together  to  Frank's 
store.  Frank  read  these  papers,  and  then 
gave  to  respondent  a  check  for  $250,  and  ask- 
ed respondent  to  give  him  a  receipt  setting 
ont  the  facts  as  to  the  title  as  before  stated, 
whereupon  respondent  gave  to  Frank  the  fol- 
lowing statement  and  receipt,  which  was  In- 
troduced in  evidence  In  the  case  of  Frank  t. 
Taylor  et  al.:  'Columbia,  S.  C,  December 
2l8t  1900.  This  is  to  certify  that  I  have  ex- 
amined and  traced  title  to  the  lot  mortgaged 
by  Ella  Taylor  to  M.  Frank,  and  that  some 
days  since  drawn  deed  to  same,  and  delivered 
same  to  Wm.  H.  Lyles,  Esq.,  for  signature  of 
his  client:  and,  having  had  the  mortgage  and 
note  for  $250  to  M.  Frank  drawn  and  proper- 
ly executed,  I  hereby  acknowledge  the  receipt 
of  check  from  him  on  the  Bank  of  Olumbla 


for  $250.  John  T.  Dune.an,  Attorney  for  Ella 
Taylor.' 

"(11)  Soon  thereafter  respondent  arranged 
with  Ella  Taylor  for  a  second  mortgage  for 
$162.50,  which  Included  $12.50  for  discount 
and  recording  fees,  and  $150  hi  money,  which 
he  was  to  negotiate  for  her;  thus  realizing 
$400,  of  which  $350  was  to  be  for  the  pur- 
chaser of  tbe  lot,  and  $50  to  himself  as  com- 
pensation for  his  services.  And  in  part  se- 
curity for  this  second  mortgage  debt,  Ella 
Taylor  gave  to  him  her  note.  Indorsed  for 
$112.50  by  one  McDougal.  But  by  reason  of 
events  subsequently  occurring,  this  second 
mortgage  and  the  McDougal  note  were  never 
used. 

"(12)  Very  soon  after  receiving  Frank's 
check  for  $250,  respondent  drew  the  money 
thereon,  and  went  with  It  to  Mr.  Lyles'  of- 
fice, and  offered  to  pay  him  the  $25  for  Mrs. 
Johnston's  deed,  but  did  not  get  it  There  fol- 
lowed delays  caused  by  respondent's  inability 
to  get  deed.  On  19th  February,  1901,  re- 
spondent, by  letter,  advised  Eliza  Mitchell  of 
the  delays. 

"(13)  Respondent  did  not  keep  this  $250 
separate  and  apart  from  his  own  private 
funds,  and,  as  a  result  thereof,  he  did  use  the 
same  along  with  his  other  funds;  but  he  was 
at  all  times  able,  with  cash  in  hand,  or  on 
short  notice,  and  on  the  security  of  his  In- 
dividual assets,  to  raise  and  replace  the 
amount,  and  properly  disburse  It  in  payment 
for  the  lot. 

"(14)  After  advertisement  in  a  small  eren- 
Ing  paper  of  this  city,  which  advertisement 
respondent  never  saw,  this  lot  of  laud  was 
sold  for  unpaid  taxes  by  the  secretary  of 
state  on  first  Monday  of  April,  1901,  of  which 
sale  respondent  had  no  notice  until  after  sale 
was  completed.  He  then  made  efforts  to  ac- 
quire title  from  the  purchaser  at  such  sale  by 
repayment  of  bid  and  costs,  but  said  purchas- 
er refused  to  yield  his  tax  title. 

"(15)  Before  that  time,  however,  Frank  had 
demanded  this  money  of  respondent,  which 
he  then  refused  to  return,  as  Eliza  Mitchell 
had  rights  therein  prior  to  said  tax  sale,  and 
after  such  sale  he  offered  to  refund  If  Frank 
would  allow  to  Ella  Taylor  the  amounts  which 
she  had  paid  to  Frank,  as  stated  by  Eaia  Tay- 
lor, In  part  repayment  of  this  loan,  which 
Prank  refused  to  allow. 

"(16)  On  May  23,  1901,  two  actions  were 
commenced  in  the  court  of  common  pleas  for 
Richland  county,  one  of  which  was  by  M. 
Frank,  plaintiff,  against  Ella  Taylor,  John 
T.  Duncan,  and  Eliza  Mitchell,  defendants, 
and  the  other  by  Ella  Taylor,  plaintiff,  against 
John  T.  Duncan  and  Eliza  Mitchell,  defend- 
ants, to  restrain  this  respondent  from  paying 
out  this  money,  and  demanding  that  he  ac- 
count for  same.  In  both  of  these  cases,  re- 
spondent, by  order  of  Associate  Justice  Pope, 
was  enjoined  from  paying  out  this  money. 

"(17)  The  action  Instituted  by  Ella  Taylor 
was  discontinued  some  time  after  IGth  No- 
vember, 1901,  upon  her  allegation  that  she 
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had  never  authorized  U,  but  the  other  action 
was  referred  to  the  master,  who  made  his  re- 
port on  January  29,  1902,  In  which  were  sev- 
eral findings  of  fact,  based,  respondent  al- 
leges, upon  testimony  which  was  untrue, 
which  reflected  severely  on  this  respjndent 
which  findings  are  largely  quoted  In  the  In- 
formation filed  In  this  court  by  D.  W.  Robin- 
son, Esq.,  and  upon  which  findings  the  alle- 
gations of  the  petition  are  based.  To  all  of 
these  findings  of  fact,  respondent  duly  ac- 
cepted. 

"(18)  This  case  being  reached  for  trial  In 
the  circuit  court  in  April  last,  re.spoDdent  felt 
that  Judgment  would  be  given  against  him  for 
the  repayment  of  this  $250  to  Frank  (Ella 
Taylor  having  In  her  testimony  made  no  claim 
to  any  part  thereof),  and  be  therefore  said  to 
Mr.  Robinson  that  he  would  consent  to  a 
proper  order  confirming  the  master's  report. 
Thereafter,  on  the  same  day,  Mr.  Robinson 
sent  to  respondent  a  proposed  decree  of  con- 
firmation, the  first  order  In  which  read  as 
follows:  'That  the  report  of  the  master,  his 
findings  of  fact,  and  his  findings  and  conclu- 
sions of  law  be,  and  the  same  is  hereby.  In  all 
things  confirmed  and  approved.'  Deponent 
intended  only  to  consent  to  an  order  directing 
him  to  pay  the  money;  and  so,  when  this  pro- 
posed order  was  sent  to  him  to  affix  his  name 
to  the  consent,  he  returned  the  proposed  orig- 
inal, and  wrote  to  Mr.  Robinson  a  note,  of 
which  he  has  no  copy,  declining  to  sign  his 
consent  unless  the  words  which  carried  an  ai>- 
proval  of  all  the  master's  findings  were  left 
out  The  same  order  was  then  returned  to  him 
for  signature,  with  the  words  'his  findings  of 
facts  and  his  findings  and  conclusions  of  law' 
plainly  erased.  Deponent  then  took  his  pen 
and  further  erased  the  words  "be  and  the 
same'  and  'in  all  things,'  and  then  signed  the 
consent.  So  that  this  order,  as  consented  to 
by  him,  read,  'That  the  report  of  the  master 
Is  hereby  confirmed  and  approved.'  And  re- 
spondent declares  that  he  never  Intended  by 
this  action  of  his  to  admit  the  correctness  of 
any  finding  of  the  master,  beyond  his  conclu- 
sion that  respondent  should  pay  to  Frank  this 
$250. 

"(19)  Respondent  readily  agreed  to  the  ten- 
days  limit  fixed  by  Judge  Buchanan's  order, 
for  he  felt  sure  of  his  abllily  to  make  full 
payment  within  that  time;  but  he  was  delay- 
ed partly  by  his  unavoidable  absence  from 
home  for  three  days,  and  partly  by  the  bank 
from  whom  he  expected  to  get  the  money, 
and  by  whom  It  was  promised  before  this  ab- 
sence, and  from  whom  he  did  get  it. 

"(20)  On  13th  May,  1902,  he  made  full  pay- 
ment of  debt  and  costs  to  J.  F.  Walker,  clerk 
of  court,  who  thereafter  paid  prlnclp.il  and  in- 
terest to  D.  W.  Robinson,  Es(i.,  attorney  for 
M.   Frank. 

"(21)  Respondent  believes  that  the  exhibits 
to  the  inforuwtlon  are  correct  copies,  except 
that  the  copy  of  Judge  Buchanan's  decree  is 
incont>ct  In  the  particulars  shown  In  para- 
graph 18  of  this  return. 


"(22)  And  respondent  reiterates  his  denial 
of  all  improper  and  unprofessional  conduct 
on  his  part,  charged  in  the  information,  and 
of  any  Intentional  wrongdoing,  unless  the 
same  can  be  found  In  the  true  narrative  con- 
tained In  the  foregoing  return. 

"Wherefore,  respondent  prays  that  this  re- 
turn be  held  to  be  a  full  and  satisfactory 
return,  and  that  the  proceedings  be  dismiss- 
ed." 

The  report  of  the  master  in  case  of  M. 
Frank,  Ella  Taylor,  John  Duncan,  and  Eiliza 
Mitchell  Is  as  follows: 

"To  the  Honorable  Court  of  Common  Pleas 
for  Richland  County,  Spring  Term,  1902: 
The  above-entitled  action  having  been  re- 
ferred to  me  by  his  honor  R.  C.  Watts,  pre- 
siding Judge  of  the  Fifth  circuit,  by  his  order 
dated  at  Columbia,  S.  C,  November  16,  1901, 
'to  take  the  testimony,  and  report  the  same, 
with  the  findings  of  law  and  fact,  and  any 
special  matter  herein,  to  this  court,'  I  held 
reference  on  January  8,  9,  22,  and  23,  1902. 
respectively,  after  due  notice  to  the  attor- 
neys for  the  respective  parties.  The  plain- 
tifT  was  represented  by  his  counsel,  D,  W. 
Robinson,  and  the  defendant  John  T.  Duncan 
was  present  In  bis  own  behalf  and  as  attor- 
ney for  Eliza  Mitchell,  at  each  of  the  said 
references.  The  defendant  Ella  Taylor  filed 
no  answer  In  this  cause,  but  was  present  in 
person  at  the  several  references,  and  testified 
as  a  witness  In  behalf  of  the  plaintUI  herein. 
On  January  23,  1902,  the  taking  of  testimony 
was  closed,  both  sides  having  announced 
that  they  had  Introduced  all  the  evidence 
they  respectively  desired,  and  the  case  was- 
then  argued  by  counsel  for  both  sides.  The 
testimony  was  taken  by  consent  In  steno- 
graphic notes,  and  the  reading  and  signing 
thereof  waived,  and  a  typewritten  copy 
thereof  is  filed  and  transmitted  with  this  re- 
port to  this  honorable  court  At  the  opening 
of  the  reference  on  January  8,  1902,  Mr.  D. 
W.  Robinson  moved  to  strike  out  and  dis- 
allow the  answer  of  the  defendant  Eliza 
Mitchell  In  this  cause,  and  for  Judgment  for 
want  of  an  answer  against  said  Eliza  Mitch- 
ell, upon  the  grounds  (1)  'that  said  answer  Is 
not  a  denial  of  the  allegations  of  the  com- 
plaint, and  raises  no  issue;  (2)  that  said 
answer  Is  unverified, — and  filed  his  notice  of 
motion,  which  had  been  previously  served  on 
John  T.  Duncan  for  himself  and  Eliza  Mitch- 
ell. Mr.  Duncan  excepted  to  the  passing  up- 
on that  question  at  this  time,  because  the 
notice  was  to  appear  before  the  circuit  Judge, 
and  noted  his  exception  to  the  overruling  of 
the  answer  of  Eliza  Mitchell.  I  ruled  that 
(1)  the  answer  Is  not  a  proper  denial,  under 
the  Code;  (2)  and  It  Is  not  properly  verified. 
To  this  Mr.  Duncan,  attorney  for  defendant, 
excepted.  Mr.  Duncan  moved  for  leave  to 
amend  the  answer,  and  leave  to  amend  was 
granted,  provided  he  filed  the  answer  within 
ten  days  from  that  date  (January  8,  1902>. 
But  no  other  or  amended  answer  was  filed 
within  the  ten  days  allowed,  or  within  any 
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other  time  up  to  the  date  of  the  final  hearing 
And  up  to  the  date  of  making  this  report, 
■either  with  the  master  or  to  his  knowledge. 

"From  the  evidence  taken  in  this  cause  I 
And  the  following  facts: 

"(1)  That  the  defendant  Ella  Taylor  in 
f  ebruary,  1900,  entered  Into  negotiations 
•with  the  defendant  Eliza  Mitchell  for  the 
purchase  from  Eliza  Mitchell  and  her  son 
Frank  Mitchell  of  that  lot  situate  in  the  city 
of  Columbia,  and  mentioned  and  described  In 
paragraph  5  of  the  complaint,  and  agreed  to 
purchase  said  lot  at  the  price  of  $350,  and 
the  defendant  John  T.  Dnncan  was  employed 
as  and  acted  as  the  attorney  and  adviser 
for  said  Ella  Taylor  In  examining  the  title, 
preparing  the  same,  and  making  and  exe- 
cuting the  mortgages  hereinafter  mentioned, 
and  negotiating  the  loans  hereinafter  men- 
tioned, and  that  after  December  5,  1900,  the 
said  John  T.  Duncan  also  acted  as  the  at- 
torney for  Eliza  Mitchell  and  Frank  Mitchell 
in  regard  to  tlte  same  lot,  and  the  perfecting 
of  the  title  thereto,  and  conveyance  thereof. 

"(2)  That  in  order  to  pay  the  purchase 
money  for  the  said  lot,  plaintiff,  M.  Frank, 
agreed  to  and  did  on  the  2l8t  day  of  De- 
cember, 1900,  loan  to  Ella  Taylor,  through 
her  said  attorney,  John  T.  Duncan,  the  sum 
of  $250,  and  took  as  security  therefor  the 
note  of  said  Blla  Taylor  for  said  sum,  pay- 
able ninety  days  after  date,  without  inter- 
est, and  for  further  security  took  the  mort- 
gage of  Ella  Taylor  on  the  said  lot  (the  said 
note  is  filed  with  the  evidence,  and  marked 
•Exhibit  A,'  and  the  mortgage  is  likewise 
filed  with  same  evidence,  and  marked  'Ez- 
taiblt  B');  and  to  raise  the  balance  of  the 
said  purchase  money  said  Ella  Taylor  exe- 
cuted a  second  note,  with  one  McDougal  as 
sTirety  or  indorser,  and  gave  a  second  mort- 
gage on  said  lot,  for  the  sum  of  $112,  which 
second  note  was  afterwards  surrendered  and 
released  by  said  John  T.  Duncan,— not  hav- 
ing I)een  used,  upon  the  demand  of  said  Mc- 
Dougal, upon  the  discovery  of  the  worth- 
lessness  of  said  security. 

"(3)  That  the  loan  made  by  plalntlft,  and 
the  money  furnished  by  him,  to  wit,  $250, 
was  furnished  and  paid  to  the  defendant 
John  T.  Duncan  as  attorney  for  the  defend- 
ant Eiia  Taylor,  and  same  was  received  by 
said  John  T.  Duncan,  as  her  attorney,  for 
tbe  purpose  of  being  paid  and  applied  on 
tbe  purchase  price  of  the  said  lot;  and  said 
John  T.  I>uncan  received  the  said  money 
with  full  knowledge  of  the  purpose  for 
which  the  same  was  loaned  to  Ella  Taylor 
And  paid  to  him. 

"(4)  That  the  said  loan  was  made  by  plain- 
tiff to  said  Ella  Taylor  upon  the  faith  and 
security  of  the  mortgage  of  the  said  lot  men- 
tioned in  the  pleadings  and  in  said  mort- 
gage, and  upon  the  faith  and  representations 
as  to  the  title,  and  the  covenants  in  regard 
tbereto,  contained  in  the  said  mortgage,  and 
upon  the  further  positive  statements  and  rep- 
resentations of  the  defendant  John  T.  Dun- 


can, who  drew  and  prepared  the  note  and 
mortgage,  that  the  title  to  the  said  lot  was 
all  right,  was  complete,  and  was  in  the  de- 
fendant Ella  Taylor. 

"(5)  That  the  title  to  said  lot  was  not  in 
the  said  Ella  Taylor,  was  not  good  or.  com- 
plete, at  the  time  tbe  said  loan  was  made, 
and  at  the  time  the  money  was  paid  to  and 
received  by  the  defendant  John  T.  Duncan, 
attorney  for  the  defendant  Ella  Taylor,  and 
this  the  defendant  John  T.  Duncan  knew  at 
the  time  of  negotiating  and  obtaining  tbe 
said  loan  and  money;  and  the  said  defend- 
ant Ella  Taylor  did  not  have  on  tbe  21st  day 
of  December,  1900,  at  the  time  of  executing 
said  note  and  mortgage,  and  at  the  time  the 
said  $230  was  received  by  the  said  defend- 
ant Jolrn  T.  Duncan  as  her  attorney,  either 
the  title  or  right  to  possession  of  said  lot 
mentioned  in  the  pleading  and  In  the  mort- 
gage, and  the  said  defendant  Ella  Taylor 
has  not  had  either  the  title  or  the  right  to 
possession  of  said  lot  at  any  time,  either 
prior  to  said  21st  day  of  December,  1900,  or 
subsequent  thereto. 

"(0)  That  the  said  lot  was  sold  as  de- 
linquent lands  by  the  sheriff  of  Bichland 
county  on  sales  day  in  April,  1901,  under  ex- 
ecution from  M.  B.  Cooper,  secretary  of 
state,  and  U.  X.  Gunter  now  has  possessimi 
thereof,  claiming  from  and  under  said  sale, 
and,  so  far  as  the  evidence  In  this  case  dis- 
closes, the  title  la  outstanding  In  said  tJ.  X. 
Gunter. 

"(7)  That  the  said  sum  of  $250  loaned  by 
plalnttfr  to  defendant  Ella  Taylor,  as  set 
forth  in  the  foregoing  findings  numbered  2, 

3,  and  4,  respectively,  was  received  by  the 
defendant  John  T.  Duncan  by  check,  was 
placed  in  the  Bank  of  Columbia,  S.  C,  and 
was  by  him  checked  out  and  used  for  his 
own  purposes;  and  said  sum  of  money  was 
never  received  by  the  defendant  Ella  Taylor, 
in  her  own  person,  and  said  sum  of  money 
was  never  received  by  Eliza  Mitchdl  or 
Frank  Mitchell,  and  said  money  was  nev^ 
applied  or  used  for  tbe  payment  of  the  pur- 
chase money  of  the  said  lot,  or  any  part 
thereof. 

"(8)  That  no  part  of  tbe  said  loan  of  $250 
so  made  by  plalnttfT  to  Ella  Taylor,  as  set 
forth  In  the  foregoing  findings  numbered  2,  3, 

4,  and  5,  respectively,  has  been  repaid  to 
plaintiff  M.  Frank,  but  same  and  every  part 
thereof  is  still  due  and  owing  to  said  plaintiff. 

"(9)  That  after  the  said  note  and  mort- 
gage became  due,  and  after  the  plaintiff  had 
discovered,  upon  Inquiry,  the  condition  of 
bis  note  and  mortgage  security,  to  wit,  on 
the  8th  day  of  the  month  of  May,  1901,  and 
before  tbe  commencement  of  this  action,  the 
plalntill  made  demand  on  the  defendant  John 
T.  Duncan  for  the  return  and  repayment  to 
him  of  the  moneys,  to  wit,  the  $250  loaned 
by  him  as  aforesaid,  and  the  said  defendant 
refused  to  pay  or  refund  said  moneys. 

"I  find  as  a  conclusion  of  law: 

"(1)  That  the  said  moneys,  to  wit,  $250, 
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loaned  by  the  plalntUT  to  Ella  Taylor,  and  re- 
ceived by  the  defendant  lobu  T.  Duncan,  as 
set  forth  In  the  foregoing  findings  of  facts, 
were  received  by  said  defendant  John  T. 
Duncan,  as  attorney  and  trustee  for  the  de- 
fendant Ella  Taylor,  and  the  object  and  pur- 
pose for  which  the  loan  was  made,  and  the 
trusts  upon  which  and  for  which  money  was 
loaned  and  paid,  having  entirely  failed  of 
execution,  the  plaintiff  has  a  right  to  recover 
the  said  fund  of  the  defendant  John  T.  Dun- 
can, and  that  said  defendant  John  T.  Dun- 
can should  be  required  to  pay  said  fund,  with 
interest  thereon  from  May  8,  1901,  into  this 
court,  for  the  use  and  benefit  of  plaintiff,  and 
should  also  be  required  to  pay  into  this  court 
the  costs  of  this  action." 

The  decree  of  Judge  Buchanan  confirming 
the  master's  report  ia  as  follows: 

"This  cause  being  heard  by  me  upon  the 
report  of  the  master  herein,  and  upon  mo- 
tion of  D.  W.  Robinson,  attorney  for  the 
plaintiff,— the  defendant  John  T.  Duncan,  for 
himself  and  as  attorney  for  Eliza  Mitchell, 
being  present  and  consenting,  and  the  defend- 
ant Ella  Taylor  having  (ailed  to  appear  and 
file  answer  or  demurrer  In  this  cause,— It  is 
considered,  ordered,  and  adjudged  by  the 
court  that  the  report  of  the  master  be,  and 
the  same  Is  hereby,  in  all  things,  confirmed 
and  approved,  and  made  the  order  of  this 
court;  that  the  defendant  Jolm  T.  Duncan 
be,  and  he  is  hereby,  ordered,  directed,  and 
required  to  pay  Into  this  court,  to  the  clerk 
thereof,  withhi  ten  days  after  the  date  of  this 
order,  for  the  use  and  benefit  of  the  plaintiff, 
the  sum  of  $250,  with  Interest  thereon  from 
May  8,  1901,  together  with  the  costs  of  this 
action  (the  said  costs  to  be  paid  in  accord- 
ance with  the  statement  thereof  to  be  fur- 
nished by  said  derk  to  said  John  T.  Duncan 
at  any  time  he  requests  the  same);  that  the 
clerk  of  this  court  be,  and  he  Is  hereby, 
authorized  to  pay  to  the  plaintiff  or  his  at- 
torney the  sum  above  directed  to  be  paid  Into 
this  court,  when  so  paid,  for  the  use  and 
benefit  of  said  plaintiff,  and  that  said  clerk 
pay  the  said  costs  so  paid  into  his  office  un- 
der this  order  to  the  respective  parties  to 
whom  the  same  Is  due." 

D.  W.  Robinson,  pro  se.  Jo&  Daniel  Pope, 
Le  Roy  F.  Youmans,  Robt  W.  Shand,  Frank 
O.  Tompkins,  and  W.  D.  Mayfield,  for  re- 
spondent 

BENET,  A.  A.  J.  This  proceeding  comes 
up  on  information  and  petition  in  the  original 
Jurisdiction  of  this  court  The  petitioner, 
D.  W.  Robinson,  Esq.,  is  a  member  of  the 
bar  of  South  Carolina,  as  Is  also  the  re- 
spondent John  T.  Duncan,  Esq.  Mr.  Robin- 
son charges  that  Mr.  Duncan  "has  been 
guilty  of  deceit  malpractice,  and  conduct 
unbecoming  a  lawyer,"  in  certain  matters  of 
professional  business  placed  in  his  hands. 
He  therefore  prays  that  Mr.  Duncan  "be  dis- 
barred from  further  continuance  In  the  prac- 
tice as  an  attorney  and  counsellor  at  law." 


This  forum  has  not  tieen  made  familiar  with 
proceedings  of  this  character.  So  far  as  the 
writer  of  this  opinion  Is  aware,  this  is  the 
first  petition  of  the  kind  which  has  been  pre- 
ferred at  the  bar  of  this  court  Such  pro- 
ceedings, fortunately  very  few  in  number  In 
this  state,  have  usually  been  instituted  In  the 
circuit  courts.  But  there  Is  no  question  con- 
cerning the  Jurisdiction  of  this  court,  and  we 
have  no  hesitation  in  entertaining  this  peti- 
tion. 

There  Is  another  feature  of  this  case  which 
Is  somewhat  novel.  The  proceeding  was  In- 
stituted by  only  one  member  of  the  bar,  who 
Is  the  sole  petitioner,  acting  in  his  Individual 
capacity.  It  has  Iteen  customary  In  cases 
such-  as  this  to  call  a  meeting  of  the  members 
of  the  bar  to  which  the  respondent  belongs, 
and  in  a  proper  case,  after  due  and  thorough 
delit>eratlon  on  the  accusations  brought 
against  him,  to  select  one  or  more  brethren 
of  tills  bar  to  Institute  proceedings  for  dis- 
barment By  this  usual  m%thod,  charges 
against  a  respondent  are  more  thoroughly 
sifted.  The  serious  step  of  moving  to  dis- 
bar is  only  taken  when  a  majority  of  the 
respondent's  brethren  of  the  bar  are  satisfied 
that  bis  name  should  be  stricken  from  the 
roll  of  attorneys,  and  the  proceeding  is  hap- 
pily relieved  of  all  suspicion  of  personal  or 
private  animosity  and  prejudice.  We  do  not 
wish  to  be  understood  to  condemn  the  course 
pursued  by  Mr.  Robinson  in  this  case,  nor  to 
question  the  purity  of  his  motives.  We  sim- 
ply wish  to  indicate  the  more  commendable 
method.  We  know  of  no  previous  deviations, 
except  when  an  attorney  general  or  a  cir- 
cuit solicitor  moved  for  the  disbarment  of  an 
attorney  who  had  been  convicted  of  a  felony 
or  an  Infamous  offense,  submitting  the  record 
as  the  ground  of  the  motion. 

The  petition  in  this  case  was  submitted 
on  the  10th  May,  1902.  On  motion  of  Mr. 
Robinson  a  rule  was  Issued  forthwith,  re- 
quiring Mr.  Duncan  to  show  cause  on  the 
2d  June  "why  his  name  should  not  be  strick- 
en from  the  roll  of  attorneys."  On  that  day 
the  respondent  made  his  return,  and  a  hear- 
ing was  had.  It  appeared  from  the  peti- 
tion and  the  accompanying  exhibits  that  the 
accusations  of  deceit  and  malpractice  and 
unprofessional  conduct  brought  against  Mr. 
Duncan  were  based  upon  matters  arising  in 
two  suits  In  the  circuit  court  In  which  Mr. 
Robinson  and  the  respondent  had  been  op- 
posing counsel,  and  especially  upon  the  find- 
ings of  fact  In  a  report  of  the  master  of 
Richland  county  filed  In  one  of  these  cases. 
It  would  overload  this  opinion  to  embody 
those  records.  But  we  ask  the  court  reporter 
to  set  out  in  his  report  the  petition,  the  re- 
turn, the  master's  report  and  the  order  of 
his  honor  Judge  Buchanan  confirming  that 
report.  It  Is  enough  In  this  opinion  to  state 
briefly  the  main  grounds  relied  on  by  the 
petitioner.  He  charges  that  the  respondent 
Mr.  Duncan,  as  the  attorney  of  one  Ella  Tay- 
lor, received  from  one  M.  jE^r^ijiXit^e  sum 
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of  ^250  as  a  loan  made  upon  the  faith  and 
security  of  a  mortgage  of  real  estate  given 
by  Ella  Taylor  at  the  time  of  the  loan;  that 
the  loan  was  made  for  the  purpose  of  paying 
the  purchase  price  of  the  lot  of  land  mort- 
gaged; that  the  loan  was  made  upon  the 
positive  statements  of  the  respondent,  Mr. 
Duncan,  that  the  title  to  the  mortgaged  lot 
was  in  Ella  Taylor,  and  that  it  was  a  goad 
title;  that  the  title  never  was  in  Ella  Tay- 
lor, and  that  the  respondent,  Mr.  Duncan, 
knew  this  when  the  loan  was  made;  that 
the  money  was  paid  to  Mr.  Duncan,  as  Ella 
Taylor's  attorney,  for  the  purpose  of  be- 
ing applied  to  the  purchase  price  of  the  lot, 
and  that  he  received  the  money  with  full 
knowledge  of  that  purpose;  that  the  money 
was  never  so  applied,  but  was  placed  by  Mr. 
Duncan  in  bank,  and  was  by  him  checked 
out  and  used  for  his  own  purposes;  that 
when  the  note  and  mortgage  became  due, 
and  demand  had  been  made  and  refused,  an 
action  for  the  recovery  of  the  money  was 
brought;  that  the  master,  to  whom  the  mat- 
ter was  referred,  found  the  charges  made  to 
be  true,  and  reported  Mr.  Duncan  liable  for 
the  amount,  with  costs;  that  Mr.  Duncan 
consented  to  an  order  confirming  the  mas- 
ter's report,  which  was  signed  by  Judge  Bu- 
chanan, said  order  requiring  him  to  pay  the 
amount  due  into  court  within  10  days;  that 
Mr  Duncan  failed  to  comply  with  this  order; 
that  thereafter,  upon  a  rule  to  show  cause 
Issued  by  his  honor  Judge  Gage,  Mr.  Duncan 
was  adjudged  In  contempt  of  court,  and  or- 
dered to  be  Imprisoned  until  be  complied 
with  the  terms  of  Judge  Buchanan's  order; 
that  the  money,  though  paid  by  Mr.  Duncan, 
was  not  paid  until  after  Judge  Gage  made 
the  order  already  referred  to;  that,  by  rea- 
son of  these  various  facts  and  matters,  John 
T.  Duncan  has  been  guHty  of  deceit  and 
malpractice  and  conduct  unbecoming  a  law- 
yer; and  that  he  should  be  disbarred.  To 
these  grave  charges  the  respondent  in  his 
return  made  an  emphatic  denial  as  to  all 
that  accused  him  of  Improper  or  unprofes- 
sional conduct  or  of  any  Intentional  wrong- 
doing. He  denied  that  he  had  made  any 
false  or  deceitful  representations  as  to  the 
title  to  the  land.  He  admitted  having  mixed 
and  used  the  money  borrowed  from  Frank 
with  his  own  In  the  bank,  but  claimed  that 
he  was  able  at  any  time  to  replace  the  same. 
He  claimed  that  the  several  damaging  find- 
ings of  fact  contained  In  the  master's  re- 
port were  based  upon  testimony  which  was 
untrue,  and  that  to  all  of  them  he  had  duly 
excepted.  He  claimed  that,  when  the  pro- 
posed decree  confirming  the  master's  report 
was  submitted  to  him,  he  consented  only  to 
an  order  directing  him  to  pay  the  money; 
that  he  therefore  returned  the  original  to  Mr. 
Robinson,  with  a  note  stating  that  he  de- 
clined to  subscribe  his  consent  unless  the 
words  confirming  and  approving  the  mas- 
ter'H  findings  of  fact  were  left  ont;  that  Mr. 
Robinson  then  erased  the  words  "his  findings 


of  fact  and  his  findings  and  conclusions  of 
law,"  and  sent  the  decree  back  to  the  re- 
spondent, who,  before  signing  it,  took  his 
pen  and  erased  the  words  "be  and  the  same," 
and  also  the  words  "In  all  things."  The  con- 
cluding words  of  the  decree  bad  originally 
read,  "That  the  report  of  the  master,  his 
findings  of  fact  and  his  findings  and  con- 
clusions of  law,  be,  and  the  same  is  hereby. 
In  all  things  confirmed  and  approved."  As 
signed  by  Mr.  Duncan,  after  the  erasure  re- 
ferred to,  the  order,  he  declared,  read,  "That 
the  report  of  the  master  is  hereby  confirmed 
and  approved;"  and  he  claimed  that  he  never 
intended  by  his  consent  to  admit  the  correct- 
ness of  any  finding  of  the  master,  beyond 
his  conclusion  that  he  (the  respondent)  should 
pay  Frank  the  money. 

When  the  petition  and  the  return  had  been 
read,  the  petitioner,  Mr.  Robinson,  proposed 
to  offer  in  support  of  his  accusations  not  only 
the  pleadings  In  the  actions  In  the  circuit 
court,  and  the  report  of  the  master,  and  the 
order  confirming  the  same,  but  also  the  testi- 
mony taken  in  writing  before  the  master,  up- 
on which  his  findings  of  fact  were  foimded. 
Counsel  for  the  respondent  objected  to  the  in- 
troduction of  that  written  testimony,  and 
claimed  for  their  client  that  he  was  entitled  to 
see  the  petitioner's  witnesses  face  to  face  at 
the  hearing,  that  they  might  be  examined  and 
cross-examined  in  the  presence  of  the  court, 
and  that  he  might,  if  necessary,  adduce  tes- 
timony in  rebuttal.  The  court  very  properly 
allowed  this  claim;  taking  the  reasonable 
view,  which  is  well  sustained  by  authority, 
that  in  proceedings  for  disbarment  it  is  not 
safe  to  rel.v  upon  testimony  taken  before  a 
referee  or  master,  or  any  other  tribunal,  but 
that  the  court  or  Judge  that  hears  the  petition 
should  also  hear  the  witnesses  examined  in 
the  presence  of  the  respondent.  In  such  pro- 
ceedings the  court  or  Judge  decides  the  issues 
of  fact  as  well  as  of  law,  and  to  do  so  satis- 
factorily, and  in  Justice  and  fairness  to  the 
attorney  accused,  the  same  opportunity  should 
be  given  which  is  given  to  a  Jury  to  determine 
the  credibility  of  witnesses  by  observing  their 
demeanors,  as  well  as  by  hearing  what  they 
say.  See  State  v.  Ftoley,  30  Fla.  331,  11 
South.  674,  IS  L.  R.  A.  405,  and  cases  cited. 
Besides,  in  this  case  the  respondent  had  plead- 
ed in  his  return  that  the  master  had  based 
several  of  his  findings  of  fact  upon  untrue 
testimony.  That  this  rule  Is  a  wise  and  salu- 
tary one  was  clearly  shown  in  this  very  ease, 
when,  under  the  cross-examination  of  the  re- 
spondent's counsel,  two  of  tlie  petitioner's 
witnesses,  M.  Frank  and  Ella  Taylor,  varied 
materially  in  the  statements  they  made  be- 
fore this  CHurt  from  what  they  had  said  be- 
fore the  master  as  to  what  occurred  at  the 
execution  of  the  note  and  mortgage.  This 
decision  of  the  court  to  hear  oral  testimony 
caused  a  su.<<pension  of  the  hearing  until  the 
afternoon  of  the  next  day,  when  the  hearing 
was  resumed,  and  witnesses  were  examined 
on  both  sides.  At  the  conclusion  q(  t^^Jtrg 
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ments  the  court  reserved  its  decision  until  the 
next  morning,  when  the  following  abort  order 
wns  tiled:  "It  is  the  judgment  of  this  court 
that  the  prayer  of  the  petition  herein  be  refus- 
ed, and  the  said  petition  dismissed.  The  rea- 
sons for  this  judgment  will  be  filed  hereafter. 
Y.  J.  Pope,  Senior  Associate  Justice,  Presid- 
ing. 8d  day  of  June,  1902."  We  shall  now 
proceed  to  state  the  reasons  for  the  foregoing 
judgment: 

Proceedings  In  disbarment  have  been  and 
Btlll  are  of  very  rare  occurrence  in  the  an- 
nals of  the  bar  of  South  Carolina.  One  can 
tell  perhaps  on  the  fingers  of  one  hand  all 
the  instances  of  similar  accusations  on  record 
In  our  courts.  This  Is  greatly  to  the  credit  of 
the  legal  profession  of  this  state,  showing 
that  the  high  standards  of  honor  and  Integrity 
appropriate  to  the  profession  of  the  law  have 
been  maintained  by  the  lawyers  of  South  Car- 
olina with  extremely  few  exceptions.  This 
deservedly  high  reputation  should  be  jealous- 
ly preserved.  It  is  the  duty  of  the  brethren 
of  the  legal  profession  throughout  the  state— 
those  on  the  bench  as  well  as  those  at  the  bar 
— to'uphold  the  good  name  of  the  South  Car- 
olina lawyer,  and  guard  it  with  Jealous  care. 
It  has  been  the  just  pride  of  the  legal  frater- 
nity from  the  earliest  days  that  theirs  Is  an 
honorable  profession,  as  well  as  a  learned 
and  liberal  profession.  As  far  back  as  the 
days  of  Edward  the  First  of  England,  that 
statute  of  Westminster  enacted  that  "if  any 
sergeant,  barrister,  pleader,  or  other,  do  any 
manner  of  deceit  or  collusion  In  the  king's 
court,  or  beguile  the  court  or  a  party  and  be 
thereof  attained,  he  shall  be  Imprisoned  for  a 
year  and  a  day,  and  from  thenceforward  shall 
not  be  heard  to  plead  in  that  court  for  any 
man."  From  that  time  to  the  present  day  the 
legal  fraternity  has  exercised  the  right  In  a 
proper  case  to  accuse  a  brother  of  unprofes- 
sional conduct  or  of  dishonorable  practices, 
and  to  demand,  If  he  be  a  Judge,  his  removal 
by  impeachment;  if  he  be  a  lawyer,  his  dis- 
missal by  the  court.  Nor  should  courts  hes- 
itate to  order  disbarment  in  a  case  made  out, 
not  by  way  of  punishment  so  much  as  by  way 
of  showing  that  the  man  whom  they  have 
admitted  into  the  ranks  of  an  honorable 
brotherhood  has  proved  himself  unworthy  of 
his  high  calling,  and  that  his  name  should  be 
expunged  from  the  roll  of  attorneys,  which 
can  only  thus  be  justly  regarded  a  roll  of 
honor.  Of  great  importance  to  the  bench  and 
the  bar,  the  disbarment  of  an  unworthy  broth- 
er is  of  hardly  less  importance  to  the  public 
at  large.  It  is  to  the  dearest  interest  of  the 
layman  that  the  lawyer  he  employs  should 
not  only  be  a  man  learned  in  the  law,  but  also 
a  man  of  honor  and  uprightness  of  character. 
The  client  places  himself  in  his  lawyer's 
hands  when  it  may  be  his  life,  his  liberty,  or 
his  property  is  at  stake.  In  business  difficul- 
ties and  in  family  troubles  he  confides  in  his 
legal  counselor,  and  imparts  to  him  informa- 
tion which  he  would  not  dream  of  giving  to 
any  other.    It  is  all-important  to  the  layman. 


therefore,  that  his  attorney  should  be  a  man 
of  honor  as  well  as  a  man  of  law.  Not  for 
literary  embellishment,  but  because  of  its  pe- 
culiar appropriateness,  and  as  embodying  the 
sound  and  sensible  views  of  a  learned  lawyer 
and  a  high  judicial  ofilcer,  Sir  Walter  Scott, 
we  make  the  following  extract  from  The 
Antiquary.  He  puts  the  words  In  the  mouth 
of  his  hero,  the  Laird  of  Monkbams:  "In  a 
profession  where  imbounded  trust  is  neces- 
sarily reposed,  there  Is  nothing  surprising 
that  fools  should  neglect  it  in  their  idleness, 
and  tricksters  abuse  it  in  their  knavery.  But 
It  is  the  more  to  the  honor  of  those— and  I 
will  vouch  for  many— who  unite  Integrity  with 
skill  and  attention,  and  walk  honorably  up- 
right where  there  are  so  many  pitfalls  and 
stumbling  blocks  for  those  of  a  different  char- 
acter. To  such  men  their  fellow  citizens  may 
safely  intrust  the  care  of  protecting  their  pat- 
rimonial rights,  and  their  country  the  more 
sacred  charge  of  her  laws  and  privileges." 
The  Antiquary,  vol.  2,  c.  43.  When  a  court  is 
asked  to  exercise  its  summary  Jurisdiction 
over  an  attorney  to  the  extent  of  expelling 
him  from  the  profession,  as  In  the  case  be- 
fore us,  it  is  proper  to  consider  what  the 
courts  have  the  right  to  require  of  a  lawyer. 
All  the  books  and  authorities  that  treat  of 
this  subject  agree  that  the  three  main  req- 
uisites are  learning,  diligence,  integrity,  but 
that  the  greatest  of  these  is  integrity.  Ignor- 
ance of  law  and  neglect  of  business  may  keep 
a  lawyer  in  the  lowest  ranks  of  his  profession, 
and  render  him  liable  In  damages  to  his 
clients  for  any  loss  caused  thereby,  but  sucJi 
would  afford  no  ground  for  disbarment.  But 
the  man  who  is  lacking  in  integrity,  and  who 
does  not  deal  honestly  and  fairly  with  his 
client,  the  court,  and  the  other  party,  but  who 
practices  deceit  or  fraud  or  dishonesty  or 
overreaching  craft,  no  matter  how  learned  and 
diligent  he  may  be,  is  unworthy  of  his  pro- 
fession, and  should  be  disbarred.  It  has 
therefore  been  held  that  the  court  may  strike 
the  name  of  .an  attorney  from  the  roils  for 
fraudulent  conduct,  although  It  may  not  be 
so  gross  as  to  be  criminally  punishable.  U. 
S.  v.  Porter,  2  Cranch,  0.  C.  60,  Fed.  Gas.  No. 
16,072.  Gross  misconduct  Is  always  good  and 
sufficient  ground  for  disbarment.  Tldd,  Prac. 
GO;  State  v.  Holdhig,  1  McCord,  238,  and 
cases  therein  cited.  But  the  case  must  be 
clear  against  the  attorney,  not  only  as  to  the 
act  charged,  but  that  it  was  committed  with 
a  bad  or  fraudulent  motive.  State  v.  Finiey 
(Fla.)  11  South.  074,  18  L.  R.  A.  412.  and 
cases  cited.  This  is  all  the  more  necessary, 
because,  though  a  proceeding  such  as  this  is, 
strictly  speaking,  a  civil  one,  yet  it  is  higlily 
penal,  and  in  the  nature  of  a  criminal  for- 
feiture In  its  possible  consequences.  6  Ena 
PI.  &  Prac.  709,  note,  and  cases  cited.  "The 
consequences  of  striking  an  attorney  from  the 
roll  are  so  severe,  both  In  degrading  him  in 
the  eyes  of  the  community,  and  in  depriving 
him  of  the  moans  of  living  to  which  he  may 
have  devoted  most  of  his  mature  life,  that 
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courts  have  taken  tbat  step  only  when  the 
misconduct  of  the  attorney  might  properly  be 
characterized  as  gross."  In  re  Lentz  (X.  J. 
Sup.)  46  Atl.  761.  50  L.  R.  A.  415.  We  read, 
ou  tbe  other  band,  in  2  Chit  Prac.  33,  that 
In  cases  of  mlstalce,  even  upon  a  point  of 
pmctice.  and  In  cases  of  negligence,  the  court 
will  sot  interfere  summarily  against  an  at- 
torney. "But  when  an  attorney  has  been 
guilty  of  a  want  of  integrity,  then  •  •  ♦ 
the  court  will  interfere  summarily."  The 
«ame  wholesome  doctrine  is  laid  down  in  1 
Tidd,  Prac.  85,  where  the  author  quotes  from 
Lord  Mansfield. 

We  shall  now  consider  and  determine 
whether  the  evidence  In  the  case  at  bar  Jus- 
tifies the  conduslon  that  the  respondent,  Mr. 
Duncan,  was  guilty  of  gross  misconduct,  and 
elionld  therefore  be  disbarred.  The  petition- 
er, Mr.  Robinson,  charges  generally,  but  only 
luferentially,  that  Mr.  Duncan  was  "guilty 
of  deceit,  malpractice,  and  conduct  unbe- 
coming a  lawyer."  But  Mr.  Robinson  spe- 
cifically charges  that  when  the  money  was 
borrowed  from  M.  Frank,  and  the  note  and 
mortgage  were  executed,  Mr.  Duncan  knew 
that  the  mortgagor  had  no  title  to  the  land, 
and  yet  he,  as  the  mortgagor's  attorney,  as- 
sured the  mortgagee  that  tbe  title  was  good. 
If  this  were  established  by  the  testimony,  it 
would  certainly  amount  to  fraudulent  and 
gross  misconduct,  such  as  would  clearly  lus- 
tify  the  court  in  striking  his  name  from  the 
roll.  Tbe  testimony  fell  far  short  of  proving 
this  charge.  True,  tbe  master  had  found  It 
proved,  and  bad  so  reported;  but  the  wit- 
nesses upon  whose  testimony  he  based  his 
findings,  namely,  Frank,  tbe  mortgagee,  and 
Ella  Taylor,  tbe  mortgagor,  so  contradicted 
themselves  and  each  other  when  examined 
before  this  court  that  this  charge— much  the 
most  serious  cbarge  made— fell  to  the  ground. 

The  accusation  tbat  Mr.  Duncan  failed  to 
keep  bis  client's  money  separate  from  his 
own  In  bank,  but  that  he  checked  it  out  and 
used  It  for  bis  own  purposes,— this  the  re- 
spondent admitted  to  be  true,  but  asserted 
that  he  was  always  ready  and  able  to  raise 
and  replace  the  amount.  Such  conduct  in  an 
attorney  may  be  and  is  reprehensible  for  Its 
laxity,  but  It  is  not  necessarily  fraudulent, 
and  It  does  not  furnish  ground  for  disbar- 
ment. This  has  been  distinctly  held  by  the 
English  courts  In  the  case  of  Guilford  t. 
Sims,  76  B.  G.  L.  869. 

Great  stress  was  laid  by  tbe  petitioner  on 
tbe  fact  that  Mr.  Duncan,  the  respondent, 
consented  to  the  decretal  order  conflrmlng 
and  approving  the  master's  report,  which,  it 
wUl  be  remembered,  bad,  In  effect,  found,  as 
a  matter  of  fact,  tbat  Mr.  Duncan  had  con>- 
mitted  fraud  and  acted  deceitfully.  The  pe- 
titioner seemed  to  interpret  tbe  respondent's 
consent  as  equivalent  to  a  plea  of  guilty  of 
fraud  and  deceit  Mr.  Duncan's  consent,  if 
nothing  else  appeared  to  explain  It,  would 
certainly  amount  to  a  most  damaging  ad- 


mission. But  tbe  record  and  the  tcst'inioiiy 
abundantly  prove  tbat  be  did  not  consent 
imtil  the  order  was  so  modified,  in  his  opin- 
ion, by  erasures,  tbat  It  did  not  confirm  and 
approve  all  tbe  master's  findings  of  fact,  but 
only  tbat  finding  and  conclusion  that  the  re- 
spondent should  pay  Frank  the  money.  The 
respondent's  uncontradicted  testimony  on  this 
point  was  not  a  little  corroborated  by  a  state- 
ment made  by  tbe  petitioner,  Mr.  Robinson, 
in  open  court  at  the  hearing.  It  corroborat- 
ed Mr.  Duncan's  testimony  that  the  erasures 
were  made  before  tbe  report  was  confirmed. 
The  Intention  of  tbe  respondent  in  having 
tbe  erasures  made  was  stated  by  bim  In  his 
testimony,  and,  when  we  consider  the  state- 
ment made  by  Mr.  Robinson,  we  see  no  rea- 
son for  disbelieving  Mr.  Duncan's  account  of 
the  matter.  "A  consent  order  is  the  mere 
agreement  of  tbe  parties  under  the  sanction 
of  tbe  court,  and  is  to  be  interpreted  by  an 
agreement."  Allen  v.  Richardson,  9  Rich. 
Eq.  56;  Jones  v.  Webb,  8  S.  C.  206.  And 
such  an  agreement  Is  certainly  binding  in  tbe 
principal  cause,  and  the  consenting  parties 
would  be  estopped  from  showing  tbe  motive 
or  the  Intention  in  that  cause.  But  they 
would  not  be  estopped  in  another  cause— es- 
pecially one  penal  in  its  nature— from  show- 
ing tbe  motive  and  Intention  of  tbe  consent, 
and  thus  prevent  its  being  regarded  as  a 
conclusive  admission  of  grullt. 

We  have  tbus  disposed  of  the  three  gravest 
accusations  brought  by  the  petitioner  against 
tbe  respondent.  Having  decided  them  in  fa- 
vor of  the  respondent,  we  see  no  reason  for 
taking  up  and  considering  at  length  the  char- 
ges of  lesser  weight.  It  is  enough  to  say 
that,  in  our  opinion,  tbe  petitioner  failed  to 
make  out  a  case  for  the  order  of  disbarment 
prayed  for.  Tbe  testimony  signally  failed 
to'  prove  that  gross  misconduct  or  want  of 
integrity  on  the  part  of  Mr.  Duncan  which 
should  be  clearly  proved  before  a  court  is 
Justified  In  striking  an  attorney's  name  from 
tbe  rolL  And  therefore,  as  already  stated, 
this  court  Immediately  after  the  hearing  filed 
Its  Judgment  that  tbe  prayer  of  tbe  petition- 
er be  refused  and  the  petition  be  dismissed. 
It  is  now  proper  to  add  that,  while  pronoun- 
cing Judgment  against  tbe  petitioner,  we  are 
as  far  from  condemning  his  action  in  this 
matter  as  we  are  from  commending  the  con- 
duct of  the  respondent  We  are  satisfied 
that  Mr.  Robinson  brought  his  petition  be- 
lieving that,  as  a  member  of  an  honorable 
profession.  It  was  his  duty  so  to  do.  And 
we  hope  that  Mr.  Duncan's  unenviable  ex- 
perience in  this  proceeding  will  prove  a 
warning,  especially  to  tbe  young  members  of 
tbe  bar,  so  to  acquit  themselves  as  attorneys 
at  law  as  to  avoid  even  the  appearance  of 
evlL 

W.  C.  BBNET  and  J.  H.  HUDSON  sat  as 
associate  Justices  In  place  of  McIVER,  0.  J., 
sick,  and  GARY,  A.  J.,  disqualified. 
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CARTER  et  al.  v.  WHITE  et  al. 
(Supreme  Court  of  North  Carolina.     Sept.  16, 
1902.) 
BJECTMENT—PARTITION-^rUDGMBNT— AFT- 
ER-ACQUIRED TITLE. 
1.  In   an   action   of   ejectment,   in  which   the 
only  title  in  issue  was  that  of  defendant,  he  not 
denying  that  plaintiffs   were  tenants   in   com- 
mon  with   him,  there   was   judgment  that   he 
owned  a  certain  undivided  interest,   less  than 
cinimod  by  him,  and  plaintiffs  the  balance.     In 
subsequent     partition     proceedings     by     them 
against  him,  his  share  was  allotted  to  him  in 
severalty.     Held,  that  such  judgment  and  de- 
cree did  not  prevent  his  claiming  an  undivided 
intprpst  with  them  under  an  after-acquired  title 
from  one  not  a  party  to  the  action  in  eject- 
ment or  the  partition  proceedings. 

Appeal  from  superior  court,  Curritack  oonn- 
ty;  Geo.  A.  Jones,  Judge. 

Action  by  J.  O.  Carter  and  others  against 
L.  R.  White  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Reversed. 

E.  F.  Aydlett,  for  appellants.  Pruden  & 
I'ruden  and  Shepherd  &  Shepherd,  for  appel- 
lees. 

COOK,  J.  In  1895  the  plaintiffs  brought  an 
action  of  ejectment  against  defendant  In  the 
superior  court  of  Currituck  county,  and  al- 
leged In  their  complaint  that  they  were  the 
owners  In  fee  simple  of  the  land  In  contro- 
versy. Defendant,  In  his  answer,  denied  tbat 
bis  entry  and  possession  were  unlawful  and 
wrongful,  but  averred  that  he  was  the  owner 
In  fee  of  seven  seventy-second  parts  of  the 
land.  Upon  the  trial  the  jury  found  for  their 
verdict  that  the  "defendant  was  entitled  to 
one  flfty-fourth  part  of  the  whole,  and  the 
plaintiffs  to  the  balance  thereof,"  and  there- 
upon the  court  rendered  Judgment  "that  the 
defendant  owns  in  fee  simple  one  undivided 
one  flfty-fourth  part  of  the  land  and  the  plain- 
tiffs (trustees)  the  balance  of  the  same." 
Thereafter,  in  1898,  the  plaintiffs  Instituted 
a  special  proceeding  for  partition  against  de- 
fendant, and  caused  the  share  of  defendant  to 
be  assigned  and  allotted  to  him  in  severalty 
under  decree  of  the  court.  In  February,  1899, 
defendant  purchased  the  Interest  of  one  Thom- 
as S.  Land  In  said  tract  of  land.  Said  Thom- 
as 8.  Land  was  not  a  party  to  the  action,  nor 
to  the  special  proceeding,  and  it  appears  from 
the  pleadings  and  affidavits  in  this  action  that 
he  was  the  owner  of  an  undivided  Interest  In 
the  land  as  one  of  the  heirs  of  Jeremiah  Land, 
one  of  the  original  grantees,  at  the  time  of 
and  before  the  institution  of  said  action  and 
special  proceeding,  which  he  sold  and  con- 
veyed to  defendant  on  the  1st  day  of  Pel)- 
ruary,  1899.  By  virtue  of  his  title  thus  ac- 
quired, defendant  claims  a  tenancy  In  com- 
mon with  the  plaintiffs  In  the  entire  tract 
of  land,  and  has  entered  upon  said  land,  and 
Insists  that  he  has  a  right  to  enter  thereon 
equally  with  plaintiffs,  and  that  such  entry 
is  not  a  trespass,  as  alleged.  Plaintiffs  con- 
tend that,  notwithstanding  said  Land  was  not 

\  L  See  Judgment,  vol.  30,  Cent.  Dig.  ^  1233. 


a  party  to  the  said  action  and  special  pro- 
ceeding, and  while  he  (Land)  would  not  be  de- 
barred from  entering  upon  and  claiming  his 
right  and  interest  In  the  tract  of  land,  if  he 
had  any,  on  account  of  said  Judgment  and 
decree,  yet  the  defendant,  who  has  purchased 
Land's  interest,  is  estopped  from  claiming  any 
Interest  thereunder  by  reason  of  the  Judg- 
ment rendered  in  said  action  In  1896  and  the 
decree  of  partition  in  1898,  to  which  defend- 
ant was  a  party.  So  the  plaintiffs'  contention 
is  that,  by  reason  of  said  Judgment  and  de- 
cree, defendant  is  estopped  from  setting  up 
his  interest  acquired  under  the  purchase  from 
Land,  notwithstanding  Land  was  not  a  party 
to  the  action  or  special  proceeding;  wherefore 
they  instituted  this  action  to  enjoin  and  re- 
strain defendant  from  entering  upon  the  land, 
etc.  His  honor  held  with  the  plaintiffs,  and 
made  an  order  continuing  the  restraining  or- 
der, and  defendant  appealed. 

In  so  holding  his  honor  was  in  error.  Id 
the  action  of  ejectment  the  only  title  in  issue 
was  that  of  defendant,  rialntlffs'  title  was 
not  in  controversy.  It  was  there  found  and 
adjudged  that  defendant  was  a  tenant  in  com- 
mon with  the  plaintiffs.  AVhether  they  owned 
all  of  the  remainhig  Interests,  or  only  a  part 
of  them,  or  any  Interest  at  all,  was  not  \n 
Issue.  It  was  they  alone  who  denied  the  title 
of  defendant,  and  the  only  title  established 
was  that  of  defendant,  who  did  not  deny 
that  plaintiffs  were  entitled  as  tenants  in  com- 
mon. Nor  did  the  partition  proceeding  in  an.v 
wise  affect  the  title  either  of  plaintiffs  or  de- 
fendant. In  partition  proceedings  between 
tenants  in  common  no  title  passes;  only  the 
unity  of  possession  Is  dissolved,  and  title  vests 
In  severalty,  the  common  source  of  title  rest- 
ing undisturbed.  Lindsay  v.  Seaman,  128  N. 
C.  192,  38  S.  B.  811.  Land's  interest  never 
passed  to  plaintiffs,  and  was  not  represented, 
nor  was  he  a  party;  therefore  he  was  not 
bound  by  the  action  or  special  proceeding.  As 
to  him,  they  were  void,  and  he  bad  a  right  of 
entry  and  possession  equally  with  the  other 
tenants  In  common,  whomsoever  they  might 
be.  By  his  deed  passed  all  the  right  of  Land 
to  the  defendants,  who  then  stood  in  Land's 
shoes,  and  had  all  the  rights  and  remedies 
of  Land,  Independent  of  and  notwithstanding 
the  Judgment  in  said  action  and  decree  of  par- 
tition. Had  Land  been  a  party,  then  he  and 
those  holding  under  him  would  have  been  es- 
topped by  the  Judgment  and  decree.  Diss  in 
v.  Warters,  53  N.  C.  450;  Blckett  v.  Nash, 
101  N.  C.  579,  8  S.  E.  350.  But  Laud  was 
not  a  party.  His  title  was  derived  from  a 
common  source  with  that  of  plaintiffs,  and  was 
not  an  outstanding  title,  as  was  the  case  la 
Mills  V.  Wltherlngton,  19  N.  C.  433.  So  the 
question  of  an  outstanding  title  or  incum- 
brance upon  the  Joint  estate  is  not  Involved  in 
this  action.  Defendant,  owning  Land's  inter- 
est, has  the  same  rights  and  remedies  under 
it  which  Land  himself  could  exercise  had  be 
not  sold  it. 

There  is  error. 
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STATE  T.  TUTEN. 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1902.) 

CRIMINAI.  IiAW— REMARKS  OF  PROSBCUTINO 
ATTORNEY. 

1.  Remarks  of  the  solicitor  iu  argument  to 
the  jury,  not  interfered  with  by  the  court,  on 
prosecution  for  illegal  sale  of  intoxicating  liq- 
uors, that  this  moonshine  business  must  be 
broken  up,  "C.'s  murder  was  caused  by  it," 
followed,  on  objection  by  defendant's  counsel, 
by  disclaimer  of  any  intention  to  accuse  de- 
fendant with  the  mnrder,  but  a  repetition  of 
the  remark  that  C.'s  murder  was  caused  by 
this  moonshine  business,  and  it  should  be  bro- 
ken up,  is  ground  for  reversal;  there  having 
beeu  no  evidence  that  C.'s  death  was  caused  by 
such  business. 

Appeal  from  superior  court,  Beaufort  coun- 
ty;   Geo.  A.  Jones,  Judge. 

Stephen  Tnten  was  canvlcted  of  illegal  sale 
of  intoxicating  liquors,  and  appeals.  Re- 
versed. 

This  iB  a  criminal  action  wherein  the  de- 
fendant has  been  convicted  of  selling  spirit- 
uous liquors  by  the  small  measure  without 
license.  Upon  the  trial  the  defendant  testi- 
fied as  a  witness  In  his  own  behalf.  The  state 
oPTered  one  John  W.  Warren  to  prove  the  sale. 
This  was  the  only  evidence  offered  by  the 
state.  Upon  cross-examination  of  the  defend- 
ant, the  solicitor  asked  blm  whether  he  had 
not  been  charged  with  the  murder  of  John 
Cayton.  The  defendant  replied  that  be  bad 
been  charged  with  the  said  murder,  and  that 
he  had  been  committed  to  jail  upon  the  find- 
ing of  the  coroner's  Jury;  that  he  had  had 
no  opportunity  to  appear  before  the  Inquest, 
and  was  not  present  when  It  Was  held;  tliat 
the  grand  Jury  of  the  county  had  Investigated 
the  charge  of  murder,  and  bad  ignored  the  bill 
against  him.  The  said  Cayton  bad  been  mur- 
dered in  the  county  of  Beaufort,  being  shot  In 
his  house  at  night,  about  the  1st  of  February, 
1902.  When  the  solicitor  addressed  the  jury, 
among  other  things  he  said:  "This  moonsliine 
business  must  be  broken  up.  Cayton's  mur- 
der was  caused  by  the  moonshine  business, 
and  you  should  put  a  stop  to  It"  There  was 
no  evidence  offered  as  to  the  mnrder  of  Cay- 
ton, except  the  testimony  upon  the  cross-ex- 
amination of  defendant,  above  stated,  and 
there  was  no  evidence  offered  to  show  by 
whom  Cayton  was  murdered,  or  for  what 
cause  be  was  murdered.  Wben  the  solicitor 
made  to  the  jury  the  remarks  above  quoted, 
the  counsel  for  the  defendant  arose  and  asked 
the  court  to  stop  the  solicitor  from  comment- 
ing upon  the  murder  of  Cayton  and  the  cause 
for  it;  that  the  remarks  were  Improper,  and 
tended  to  prejudice  a  fair  trial  of  the  defend- 
ant As  soon  as  this  objection  was  made  by 
counsel  for  defendant,  the  solicitor  partially 
turned  from  the  jury  and  said:  "I  do  not 
charge  Tuten  with  the  murder  of  Cayton,  or 
say  that  he  was  connected  with  It  I  take  it 
all  back.  But  I  do  say  that  his  murder  was 
caused  by  this  moonshine  business,  and  it 
should  be  broken  up."    Defendant  excepted. 


When  the  solicitor  made  this  statement  the 
court  did  not  Interpose  or  make  any  correc- 
tion or  comment  or  caution  the  Jury.  The  de- 
fendant was  convicted.  The  defendant  moved 
for  a  new  trial,  upon  the  ground  that  the  re- 
marks of  the  solicitor  were  Improper  and  tend- 
ed to  prejudice  a  fair  trial  of  the  case. 

Chas.  F.  Warren,  for  appellant  The  Attor- 
ney General,  for  the  State. 

DOUGLAS,  J.  (after  stating  the  facts). 
The  above  is  the  only  exception  appearing  in 
the  record.  In  our  view  of  the  law.  It  must 
be  sustained  upon  the  principle  laid  down  by 
this  court  to  Perry  v.  Baihroad  Co.,  128  N. 
C.  471,  39  S.  E.  27.  In  this  case,  as  in  that, 
the  solicitor  stated  a  fact  which  there  was 
no  evidence  tending  to  prove,  and  which  hx 
its  very  nature  would  tend  to  prejudice  the 
defendant.  It  is  true  the  solicitor  disclaimed 
any  intention  of  charging  the  defendant  with 
the  murder  of  Cayton,  but  he  immediately  re- 
peated the  Injurious  assertion  that  "Cayton's 
murder  was  caused  by  this  moonshine  busi- 
ness, and  it  should  be  broken  up."  It  is  well 
known  that  the  term  "moonshine  business" 
refers  to  the  unlawful  manufacture  or  sale  of 
spirituous  liquors.  Like  the  common-law  of- 
fense of  "owling,"  applied  to  the  unlawful  ex- 
portation of  wool.  It  derives  its  name  from  the 
fact  that  It  is  carried  on  principally  at  night, 
or  at  least  In  secret.  This  was  the  offense- 
for  which  the  defendant  was  being  tried,  and 
the  jury  might  have  believed  that  the  appeal 
to  them  by  the  solicitor  to  break  up  the  busi- 
ness was  a  plea  for  the  conviction  of  the  de- 
fendant, who  stood  charged  with  a  crime  that 
had  led  to  one  murder  and  might  lead  to- 
others. The  motive  of  the  solicitor  In  making 
the  statement  Is  not  as  Important  as  Its  prob- 
able effect  upon  the  jury.  The  best  of  mo- 
tives sometimes  lead  to  the  most  dangerous 
results;  and  If  In  the  calmer  deliberation  of 
an  appellate  tribunal  we  see  that  the  defend- 
ant may  have  been  prejudiced  by  the  inad- 
vertent act  of  court  or  counsel,  and  thus  de- 
prived of  that  Impartial  trial  that  Is  guarantied 
to  him  by  the  law  of  the  land.  It  is  our  duty 
to  grant  him  a  new  trial. 

The  state  lays  great  stress  upon  those  cases 
which  say  that  much  must  be  left  to  the  dis- 
cretion of  the  judge  below  as  to  when  and  how 
he  will  correct  the  error,  either  by  stopping 
the  counsel  or  cautioning  the  jury;  but  in  the 
case  at  bar  the  court  did  neither. 

It  Is  urged  that  tbe  jury  were  too  Intelligent 
to  be  prejudiced  by  any  such  remark.  This 
may  be  true,  and  yet  it  does  not  affect  the 
sphrit  of  the  law,  which  seeks  by  well-estab- 
lished rules  to  prevent  the  possibility  of  preju- 
dice. An  opposite  course  would  do  away  with 
the  entire  law  of  evidence,  and  permit  the 
Introduction  of  all  testimony  of  every  kind  and 
description,  competent  or  Incompetent,  rele- 
vant or  irrelevant,  that  either  side  may  see 
fit  to  offer.  In  all  such  cases  tbe  Intelligence 
of  the  jury  must  be  guided  by  tbe  wisdom  and 
experience  of  the  law.  /   v^ ^^  i  ^ 

Digitized  by  VjOOQIC 


444 


42  SOUTHEASTERN  REPORTER. 


(N.& 


In  conclusion,  we  may  repeat  what  was  said 
In  Perry  v.  Railroad  Co.,  supra:  "If  that  were 
all,  we  would  hesitate  to  Interfere;  but  coun- 
sel went  far  beyond  any  testimony  In  the 
ease,  and,  over  the  objection  of  the  defendant, 
related  facts  within  his  personal  knowledge  not 
of  common  Information,  and  which  were  not 
In  evidence.  These  facts  were  essentially  dam- 
aging In  their  nature,  and,  coming  from  so 
high  a  source,  were  capable  of  producing  the 
most  dangerous  prejudice.  That  the  counsel 
Intended  no  Impropriety,  which  we  cheerfully 
admit,  does  not  alter  the  case.  The  fact  re- 
mains that  such  statements,  coming  from  one 
of  his  high  character  and  exalted  position  In 
his  profession,  became  only  the  more  danger- 
ous when  addressed  to  Jurors  whose  confidence 
he  Justly  possessed.  Such  statements  were 
not  in  evidence,  and  were  not  properly  admis- 
sible In  the  argument  of  comisel.  For  the 
failure  of  his  honor  to  Interfere  at  the  re- 
quest of  opposing  counsel,  a  new  trial  must 
be  ordered." 

New  trial. 


STATE  r.  BCNOTTDS. 

<Supreme  Court  of  North  Carolina.    Sept  16, 
1902.) 

INTOXICATING  LIQCORS-PLACB. 
1.  Laws  1897,  c.  411,  i  1,  declaring  it  unlaw- 
ful to  sell  intoxicnting  liquors  "within  certain 
distances  of  certain  places,  as  follows:  A.  coun- 
ty: Within  two  miles  of  B.  P.  Church.  B. 
county:  H.  Chapel,  within  one  half  mile.  W. 
county:  Within  one  mile  of  L.  P.  College," — 
prohibits  sale  within  a  mile  of  the  college, 
thongh  in  an  adjoining  county. 

Appeal  from  superior  court,  Halifax  comity; 
Winston,  Judge. 

T.  Q.  Knotts  was  convicted  of  an  Illegal 
sale  of  Intoxicating  liquors,  and  appeals.  Af- 
firmed. 

Day  &  Bell  and  J.  O.  L.  Harris,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

CLARK,  J.  The  defendant  was  convicted 
of  selling  vinous  liquors  within  one  mile  of 
Littleton  Female  College.  The  evidence  show- 
ed that  the  defendant  sold  a  quart  of  wine 
In  Halifax  county  within  one  mile  of  said  col- 
lege, which  is  located  in  Warren  county.  The 
defendant  asked  the  court  to  charge  the  Jury 
that  the  act  only  applied  to  Warren,  and  not 
to  Halifax,  and  If  they  believed  the  evidence 
to  find  the  defendant  not  guilty.  This  instruc- 
tion was  properly  refused. 

The  statute  hi  question  (Laws  1807,  c.  411), 
following  the  customary  form  in  such  statutes, 

^  L  Se<  Intoxicating  LIquon,  vol.  29,  Cent.  Dig.  It 
133),  178. 


gives  a  list  of  counties,  followed  by  the  names 
of  places  In  each  county,  and  the  distance  from 
each  place  within  which  It  is  prohibited  to 
sell  spirituous  or  vinous  liquors,  and  Is  as  fol- 
lows: 

"Section  1.  It  shall  be  unlawful  for  any  per- 
son to  manufacture,  sell  or  otherwise  dispose 
of,  with  a  view  to  remuneration,  any  spirit- 
uous, vinous,  malt  or  other  intoxicating  liquor 
within  certain  distances  of  certain  places,  as 
follows:  Alamance  county:  Within  two  miles 
of  the  Big  Falls  Christian  Church.  Burke 
county:  Hartland  Chapel,  within  one  half 
mile.  •  •  •  Warren  county:  Within  one 
mile  of  Littleton  Female  College:  provided, 
tliat  this  act  shall  not  conflict  with  the  Little- 
ton dispensary  act." 

The  legislative  power  to  pass  such  statutes 
has  always  been  sustained.  State  t.  Barrin- 
ger,  110  N.  C.  525,  14  S.  B.  781.  It  is  clear 
from  the  express  language  of  the  statute  that 
It  was  Intended  to  prohibit  the  sale  of  the 
kinds  of  liquor  designated  within  the  specified 
distances  of  the  places  named,  and  the  use 
of  the  names  of  the  counties  was  merely  to 
Identify  the  several  localities,  and  not  for  the 
purpose  of  restricting  the  distances  to  terri- 
tory within  the  county  named.  State  v.  Snow, 
117  N.  O.  774,  23  S.  E.  322.  The  tovrn  of 
Littleton  lies  partly  in  Halifax  and  partly  In 
Warren.  Littleton  Female  College  Is  In  War- 
ren county,  almost  on  the  county  line,  and  It 
would  have  been  no  protection  to  have  re- 
stricted the  sale  of  liquor  to  the  Warren  side. 
The  language  of  the  prohibition  Is,  "Within 
one  mile  of  Littleton  Female  College,"  and 
the  defendant  has  sold  wine  within  that  limit 

There  was  not  at  that  time  (nor  has  there 
been  since)  any  "Tilttleton  dispensary  act"; 
so  the  language  of  the  proviso  falls.  There 
was  a  dispensary  act  passed  for  Warren  coun- 
ty In  1899,  but  we  need  not  consider  that  act 
for  (if  it  could  have  any  application)  by  its 
terms  it  applies  only  to  the  territory  in  War- 
ren county.  Nor  does  the  standing  provision 
In  our  revenue  acts  that  there  shall  be  no  tax 
on  the  sale  of  wine  by  any  one  "selling  wines 
of  his  own  manufacture  at  the  place  of  manu- 
facture" apply;  for  it  Is  each  time  provided 
"nothing  In  this  section"  Shall  prohibit  such 
sale,  and  such  exemption  from  taxation  does 
not  repeal  the  prohibition  of  sale  in  any  terri- 
tory for  which  prohibition  has  been  enacted. 
Besides,  the  revenue  act  has  always  contained 
a  provision  empowering  the  county  commis- 
sioners to  issue  license,  "except  in  territory 
where  the  sale  of  liquor  Is  prohibited  by  law." 
Laws  1001,  p.  142,  lines  20,  21;  State  v.  Wit- 
ter, 107  N.  C.  702,  12  S.  B.  328. 

The  other  exceptions  need  no  dlscnssion, 
and.  Indeed,  were  not  pressed  In  this  court 
No  error. 
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SMITH  T.  GARKIS. 

(Supreme  Ck»urt  of  North  Carolina.    Sept  23, 
1902.) 

LOST  PAPERS  —  SECONDARY  EVIDENCE  —  JUS- 
TICES OF  THE  PEACE— JURISDICTION— LAND- 
LORD AND  TENANT  ACT. 

1.  Oiie  pleading  an  estoppel  hy  a  judgment  ot 
a  justice  showed  that  he  did  not  have  the  pa- 
p«rs  in  the  case,  and  that  the  justice  was  dead, 
and  proved  by  the  clerk  of  the  superior  court 
that  he  had  unavailingly  searched  his  ofiSce  for 
the  papers.  It  was  not  shown  that  the  papers 
had  ever  been  in  the  clerk's  office,  or  that  the 
person  desiriug  them  had  searched  for  them  or 
inquired  of  the  justice's  family  for  them.  Held, 
ttiat  the  loss  of  the  papers  was  not  sufficiently 
accounted  for  to  render  parol  evidence  of  their 
contents  admissible. 

2.  The  landlord  and  tenant  act  gives  a  justice 
of  the  peace  no  jurisdiction  of  an  action  in 
ejectment  by  a  mortgagee  against  a  mortgagor 
in  posses-siou,  involving  title  to  realty,  even 
though  it  is  alleged  that  the  mortgagor  is  a 
tenant  of  the  mortgagee. 

Appeal  from  superior  court,  Pitt  county; 
WInstoD,  Judge. 

Action  by  B.  F.  Smith  against  R.  H.  Gar- 
ris.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

P.  G.  James  and  Jas.  H.  Pon,  for  appel- 
lant   Skinner  &  Whedbee,  for  appellee. 

FUKCHES,  0.  J.  The  plaintiff  was  the 
fei'-slmple  owner  of  the  land  In  controversy, 
which  he  mortgaged  to  Hardy,  and,  falling 
to  pay  the  mortgage  debt,  the  land  was  sold 
imder  the  power  contained  In  the  mortgage, 
and  the  defendant  became  the  purchaser. 
The  plaintiff  alleges  that  the  defendant 
bought  the  land  for  him,  and  was  to  convey 
the  same  to  the  plahitlff  upon  the  plaintifTs 
repaying  the  defendant  the  purchase  money, 
which  be  alleges  he  has  paid,  and  more  than 
paid.  In  money  and  In  rents  and  profits,  and 
In  money  received  by  the  defendant  for  lum- 
ber while  he  has  wrongfully  been  in  posses- 
sion of  said  land.  The  defendant  denies  that 
he  bought  the  land  for  the  plaintiff;  denies 
that  be  agreed  to  buy  It  for  the  plaintiff,  and 
was  to  reconvey  it  to  the  plaintiff  upon  his 
repayment  of  the  purchase  money;  and  de- 
nies that  the  plaintiff  has  ever  paid  him  back 
the  purchase  money  he  paid  out  for  said  land. 
The  defendant  also  pleads  an  estoppel  of  rec- 
ord, and  says  that  he  brought  an  action  of 
ejectment  before  one  Asbury,  a  Justice  of  the 
peace,  recovered  Judgment  therein,  and  ob- 
tained a  writ  of  ouster.  Upon  the  trial  the 
defendant  showed  that  the  Justice  of  the 
peace  Asbury  was  dead.  The  defendant  did 
not  have  the  papers  In  the  case  of  himself 
against  the  plaintiff  before  Asbury,  nor  the 
docket  of  the  justice  of  the  peace,  and,  to 
enable  him  to  introduce  parol  evidence  of  the 
same,  he  showed  by  the  clerk  of  Pitt  supe- 
rior court  that  he  had  searched  bis  office  and 
no  such  docket  or  papers  were  to  be  found 
therein.  But  be  failed  to  show  that  said 
docket  and  papers  had  ever  been  In  the 
clerk's  office,  and  he  also  failed  to  show  that 


he  bad  search?d  for  them,  or  inquired  of  the 
Justice's  family  for  them.  Upon  this  evi- 
dence, his  honor  refused  to  allow  this  parol 
evidence,  upon  the  ground  that  the  loss  of 
the  papers  bad  not  been  sufficiently  account- 
ed for,  and  also  upon  the  ground  that  such  a 
judgment  if  shown,  would  not  be  an  estop- 
pel, as  It  appeared  that  the  title  to  the  land 
was  involved,  and  there  were  equities  Involv- 
ed between  the  parties  as  to  the  land,  over 
which  a  Justice  of  the  peace  bad  no  Jurisdic- 
tion. The  defendant  excepted  to  the  rejec- 
tion of  this  parol  evidence,  and  this  is  the 
only  exception  In  the  case  on  appeal. 

There  was  but  one  issue  submitted  to  the 
Jury:  "Did  the  defendant  Garris,  at  the  sale 
under  the  Hardy  mortgage,  purchase  the  land 
in  question,  in  trust  for  the  plaintiff.  Smith? 
Ans.  Yes."  Upon  this  finding  the  court  en- 
tered judgment  that  the  defendant  was  the 
legal  owner  of  the  land,  but  held  it  In  trust 
for  the  plaintiff,  and.  ordered  a  reference  to 
L.  I.  Moore  to  take  an  account.  We  see  no 
error.  A  court  of  a  justice  of  the  peace  has 
no  Jurisdiction,  under  the  landlord  and  tenant 
act  to  try  title  to  land.  And  where  it  ap- 
pears that  title  Is  Involved,  or  that  there  are 
equities  involved  as  to  the  land,  a  Justice  of 
the  peace  has  no  Jurisdiction.  Parker  v.  Al- 
len, 84  N.  C.  466.  The  landlord  and  tenant 
act  does  not  apply  In  cases  where  the  mort- 
gagor Is  in  possession,  and  no  allegation  of 
renting  by  the  mortgagor  will  be  allowed  to 
give  the  justice  of  the  peace  Jurisdiction  un- 
der the  landlord  and  tenant  act  Greer  v. 
WUbar,  72  N.  C.  692. 

We  think  his  honor  committed  no  error  In 
rejecting  this  evidence  for  both  of  the  rea- 
sons he  assigns,  and  the  Judgment  is  af- 
firmed. 


WHITE  V.  LOKBT  et  aL 

(Supreme  Court  of  North  Carolina.    Sept  28, 
1902.) 

PliEADINGS— TIME  OF  FILINO— DISCRETION  OF 
COURT— REVIEW— EXTENSION  OF  TIME— DB- 
FAULT  JUDGMENT— REFUSALr-PROPRIBTT. 

1.  The  discretion  granted  the  judge  by  Code, 
{  274,  as  to  allowing  an  answer  or  reply  to  be 
made,  or  other  act  to  be  done,  after  the  time 
limited,  is  not  reviewable. 

2.  At  the  first  term,  counsel  for  both  sides  of 
an  action  of  ejectment  being  absent,  and  there 
beiuK  no  objection,  there  was  a  general  order 
continuing  cases  on  the  summons  docket,  with 
time  to  file  pleadings.  On  the  last  day  of  the 
second  term  an  answer  and  defense  bond  were 
iilcd.  Held,  that  the  effect  was  the  same  as  if 
they  had  been  filed  at  the  proper  term,  and 
hence  the  refusal  to  permit  the  filing  of  a  de- 
fault judgment  during  the  second  term  wa» 
proper. 

Appeal  from  superior  court.  Craven  county; 
Winston,  Judge. 

Action  by  liaura  A.  White  against  John 
Lokey  and  others.  From  a  denial  of  plain- 
tiff's motion  for  a  default  Judgment  and  an 


1 1.  See  Appeal  and  Error,  vol.  S,  Cent  Dtg.  |  38ie 
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order  allowing  defendants  30  days  in  wblcb 
to  plead,  plaintiff  appeals.    ASlrmed. 

W.  D.  Mclver,  for  appellant  W.  W.  Clark, 
for  appellees. 

CLABE,  J.  litis  Is  an  action  of  eject- 
ment. At  the  first  term  there  was  a  general 
order  continuing  cases  on  the  summons  dock- 
et, with  time  to  file  pleadings.  Counsel  on 
both  aides  were  absent,  and  there  was  no 
objection.  On  the  last  day  of  the  second 
term  the  plaintiff  moved  for  Judgment  be- 
cause no  answer  had  been  filed,  and  no  de- 
fense bond,  as  required  by  section  237  of  the 
Code.  The  court,  in  its  discretion,  granted  30 
days  In  which  to  file  answer  and  ^ond,  and 
the  plaintiff  excepted.  In  fact,  the  answer 
and  bond  were  filed  during  that  same  day, 
and  before  court  adjourned.  The  extension 
of  time  to  file  answer  Is  within  the  express 
terms  of  the  Code  (section  274),  which  makes 
It  a  matter  of  discretion  with  the  Judge. 
Such  discretion  is  not  reviewable.  Clark's 
Code  (3d  Ed.)  p.  309,  and  numerous  cases 
there  collected.  The  same  section  also  con- 
fers on  the  judge  the  discretion  to  extend  the 
time  for  filing  the  defense  bond.  Taylor  v. 
Pope,  106  N.  C.  271,  11  8.  B.  257.  Indeed, 
as  the  bond  and  answer  were  in  fact  filed  at 
the  second  term,  to  which  time  had  been  ex- 
tended without  exception,  the  effect  was  the 
same  as  If  they  had  been  filed  at  the  proper 
term;  and  a  Judgment  by  default  must  have 
been  struck  out  upon  the  filing  thereof  witt>- 
in  the  term.  This  case  differs  from  Cook  v. 
Bank,  12»  X.  C.  14fl,  39  S.  B.  746.  In  that 
case  there  was  no  answer  filed,  and  the  plain- 
tiff moved  for  judgment  by  default  and  in- 
quiry upon  his  verified  complaint.  The  de- 
fendant, Instead  of  filing  answer  then,  or 
getting  time  to  answer  (as  in  this  case),  op- 
posed Judgment.  On  appeal  It  was  held  that 
Judgment  on  that  state  of  facts  was  a  legal 
right,  and  the  court  held  that  It  was  error  to 
refuse  it 

No  error. 


LA  VALLETTE  et  al.  v.  BOOTH  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1902.) 

CONTRACT— BEBACH— PLAINTIFF  FIRST  IN 
FAULT. 

1.  Where  on  November  ICth  plaintiffs  con- 
tracted to  sell  and  ship  to  defendants  1,000 
gallons  of  oysters  per  day  until  March  15th 
following,  and  up  to  January  25th,  when  de- 
fendnuts  refused  to  receive  further  shipments 
under  the  contract,  the  shipments  ranged  from 
10  gallons  to  about  300  gallons  per  day,  plain- 
tift's  were  not  entitled  to  damages  for  defend- 
ants' refusal  to  continue  the  contract 

Appeal  from  superior  court,  Carteret  coun- 
ty;   Winston,  Judge. 

Action  by  A.  T.  La  Vallette,  Jr.,  and  oth- 
ers, against  A.  Booth  &  Co.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  B»> 
versed. 


D.  L.  Ward,  for  appellants.  A.  D.  Ward, 
for  appellees. 

CLARK,  J.  The  ilalntiffs  allege  that  the 
defendants  contracted  to  take  the  output  of 
their  oyster  factory  at  a  specified  price  up  to 
March,  1900,  but  that  on  January  25  the 
defendants  refused  to  take  more  oysters,  and 
plaintiffs  sue  for  the  damages  sustained  by 
such  breach  of  contract  The  written  con- 
tract was,  however,  put  in  evidence,  and 
showed  that  the  agreement  dated  November 
16,  1899,  was  that  the  plaintiffs  ware  to  fur- 
nish 1,000  gallons  per  day,  of  standards  and 
selects.  There  was  no  evidence  of  any  sub- 
sequent change  in  the  terms  of  this  contract 
It  was  In  evidence  by  plaintiffs  that  the 
amount  sent  on  ranged  from  10  gallons  per 
day  to  about  300, — on  five  days  only,  as  much 
as  500  gallons;  the  highest  being  G48  gallons, 
on  January  26,  after  the  order  to  stop  ship- 
ping. The  letters  of  plaintiffs  were  In  evi- 
dence, to  wit,  letter  7,  January,  1900,  In 
which  they  acknowledged  they  had  not  been 
able  to  ship  the  defendants  1,000  gallons  per 
day,  because  the  oysters  bad  not  come,  and 
they  could  ship  only  a  very  few;  another 
letter,  dated  January  25,  the  very  day  of  the 
alleged  breach.  In  which  they  say,  "We  can- 
not expect  you  to  take  1,000  gallons,  weather 
like  this,  as  we  could  not  give  them  to  you 
when  it  was  cold;"  and  still  another  letter, 
February  3,  liXK),  in  which  they  say,  "I  know 
we  did  not  do  as  we  intended,  as  it  was  Im- 
possible to  come  up  to  our  agreement,  as  we 
could  not  get  the  oysters;"  and  a  letter  of 
February  19,  1900,  In  which  plaintiffs  say, 
"As  we  failed,  on  our  part,  to  give  you  the 
quantity  as  stated  in  the  conditions  of  the 
order,  we  could  make  no  complaint,  more 
than  to  ask  you  to  renew  your  order."  His 
honor  erred  in  refusing  defendants'  prayer  to 
Instruct  the  jury  that  upon  the  above  admis- 
sions they  should  answer  the  second  issue, 
"No."  The  uncontradicted  evidence  shows 
that  the  contract  was  broken  by  the  plain- 
tiffs the  very  first  day,  and  was  not  lived  up 
to  by  them  a  single  day  thereafter.  Not 
having  furnished  the  oysters  during  cold 
weather,  they  could  not  call  upon  defendants 
to  take  the  oysters  when  the  weather  had 
become  warmer  and  oysters  less  salable. 
The  plaintiffs,  not  having  kept  the  contract 
themselves  in  any  respect  either  as  to  quan- 
tity or  quality  (for  In  the  letter  of  February 
3d  they  admit  they  had  shipped  defendants 
some  as  good  and  some  as  bad  oysters  "as 
ever  did  come  out  of  North  Carolina"),  can- 
not call  upon  defendants  to  observe  a  con- 
tract which  they  themselves  had  never  kept 
The  contract  of  November  16,  1899,  was 
drawn  up  and  sent  plaintiffs  by  defendants, 
and  though  the  former  merely  signed,  but 
did  not  return,  it,  if  this  was  not  an  accept- 
ance there  was  no  contract  at  all. 

The  third  exception  is  also  well  taken. 
There  was  no  evidence  to  sustain  the  assess- 
ment of  damages  for  breach  of  contract  by 
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defendants,  when  the  contract  had  been  to- 
tally disregarded  and  broken  by  the  plaintiffs 
themselves.  The  plaintiffs  were  only  entitled 
to  pay  for  the  oysters  actually  shipped  to  and 
accepted  by  defendants,  and  that  has  been 
paid. 
Error. 


JESTER  T.  BALTIMORE  STEAM  PACK- 
ET CO. 
(Sapreme  Court  of  North  Carolina.    Sept.  23, 
1902.) 

SUMMONS-SERVICE     ON    FOREIGN     CORPORA- 
TION—PREMATURE APPEAL. 

1.  Under  Code,  §  217,  subsec.  1,  allowing 
service  of  summons  on  a  foreign  corporation 
vhen  it  can  be  made  in  the  state  personally  on 
the  president  thereof,  it  is  immaterial  that  he 
is  in  the  state  on  private  business,  and  is  not 
at  the  time  actually  engaged  in  the  service  of 
the  corporation. 

2.  An  appeal  from  an  order  denying  a  motion 
to  dismiss  the  action  for  want  of  s  valid  serv- 
ice of  summons  is  premature. 

Coolc,  J.,  dissenting. 

Appeal  from  superior  court,  Hertford  coun- 
ty; Brown,  Judge. 

Action  by  Ella  L.  Jester  against  the  Balti- 
more Steam  Packet  Company.  From  an  or- 
der refaslng  a  motion  to  dismiss  the  action, 
defendant  appeals.    Afiirmed. 

George  Cowper,  for  appellant  Wlnbome 
ft  Lawrence,  for  appellee. 

MONTQOMERV,  J.  Under  a  special  ap- 
pearance the  defendant  made  a  motion  to  dis- 
miss tbe  action  for  want  of  valid  service  of 
the  summons.  His  honor  found  from  the 
evidence  that  the  plalntUTs  cause  of  action 
arose  in  another  state,  that  the  defendant 
had  no  agent  In  the  state  of  North  Carolina, 
that  It  was  doing  no  business  In  the  state, 
and  that  service  of  tbe  summons  was  made 
on  the  president  of  the  defendant  company  in 
Raleigb  by  the  reading  of  tbe  summons  and 
delivery  of  a  copy  thereof  to  him.  Was  tbe 
service  of  the  process  valid?  The  courts  of 
this  state  are  open  to  all  suitors,  resident  and 
nonresident,  whether  individuals  or  corpora- 
tions. "Civil  actions  shall  be  commenced 
by  issuing  a  summons,"  and  there  are  np 
limitations  or  restrictions  as  to  the  residence 
of  a  would-be  plaintiff.  Tbe  manner  pre- 
scribed by  the  Code  for  the  service  of  the 
summons  upon  corporations  (section  217,  sub- 
sea  1)  is  by  the  delivery  of  a  copy  to  the 
president  or  other  head  of  the  corporation, 
secretary,  cashier,  treasurer,  director,  man- 
aging or  local  agent  thereof;  but  such  serv- 
ice can  be  made  In  respect  to  a  foreign  cor- 
poration only  when  it  has  property  within 
this  state,  or  the  cause  of  action  arose  there- 
in, or  when  the  plaintiff  resides  within  the 
state,  or  when  such  service  can  be  made 
vithin  the  state  personally  upon  the  presi- 
dent, treasurer,  or  secretary  thereof."    (Ital- 

1 1  See  Corporations,  vol.  12,  Cent.  Dig.  {  2S13. 


Ics  are  ours.)  The  president  of  the  defend" 
ant  company  was  found  in  this  state,  and 
the  summons  was  personally  served  upon 
him.  Our  law  was  complied  with.  Why  Is 
not  the  service  good?  The  purpose  and  aim 
of  the  service  of  the  summons  are  to  give 
notice  to  the  party  against  whom  the  pro- 
ceeding or  action  Is  commenced,  and  any  no- 
tlflcatlon  which  reasonably  accomplishes  that 
purpose  answers  the  claims  of  law  and  jus- 
tice. The  legislative  power  of  the  state  In 
which  tbe  action  Is  commenced  Is  charged 
with  tl)e  duty  and  responsibility  of  prescrib- 
ing the  rules  governing  in  such  matters,  and 
its  action  is  not  reviewable  unless  it  sbouid 
plainly  appear  that  tbe  notice  did  not  amount 
to  "due  process  of  law."  Such  a  manner  of 
service  of  summons  as  our  legislative  body 
has  provided  may  not  be  the  best  that  might 
have  been  desired,  but  It  Is  clear  as  to  Its 
meaning,  not  unreasonable,  and  there  Is  noth- 
ing for  the  courts  to  do  but  uphold  It  It  Is 
a  most  reasonable  presumption  that  the  officer 
served  with  the  process  in  this  case  would 
communicate  the  notice  to  the  corporation  at 
once.  It  was  his  duty  to  take  notice  of  the 
commencement  of  the  action,  and  to  give  the 
Information  to  the  defendant.  We  do  not 
see  bow  the  fact  that  tbe  officer  who  was 
served  with  process  was  In  the  state  on  his 
private  business  at  the  time  of  the  service 
can  render  tbe  service  Invalid.  Neither  can 
tbe  fact  that  he  was  not  actually  engaged  in 
the  service  of  the  corporation  at  the  time 
have  such  effect  In  tbe  case  of  service  on 
an  officer  of  a  domestic  corporation  It  could 
not  be  supposed  that  it  was  necessary  to 
serve  It  on  him  while  he  was  actually  en- 
gaged In  the  corporation's  business,  or  acting 
officially  for  It  Tbe  Just  and  legal  founda- 
tion for  such  service  rests  In  the  duty  of  tbe 
officer  to  report  such  service,  and  that  the 
corporation  would  by  that  means  receive  no- 
tice. A  judgment  obtained  In  an  action  thus 
commenced  against  a  foreign  corporation 
would  be  valid  in  this  state,  and  enforceable 
against  any  property  at  any  time  found  in 
this  state.  What  effect  it  would  have  In  an- 
other state  we  need  not  discuss.  The  law  of 
New  York  upon  tbe  question  of  service  of 
process  on  foreign  corporations  is  like  ours, 
except  that  a  nonresident  either  individual  or 
corporation,  cannot  bring  a  suit  against  a  for- 
eign corporation.  In  that  state  tbe  question 
now  before  us,  on  a  similar  state  of  facts, 
has  been  before  their  court  of  appeals,  and 
the  service  was  held  to  be  valid.  Pope  v. 
Manufacturing  Co.,  87  N.  ¥.  137.  The  court 
there  said:  "In  order  to  make  such  service 
effective,  it  Is  not  needful  that  tbe  officer 
served  sbouid  be  here  in  his  official  capacity, 
or  engaged  in  the  business  of  the  corpora- 
tion, or  that  tbe  corporation  should  have  any 
property  In  the  state,  or  that  the  cause  of  ac- 
tion sbouid  have  arisen  In  the  state."  Tbe 
court  of  errors  and  appeals  of  New  Jersey, 
In  *he  case  of  Moulin  v.  Insurance  Co.,  24 
N.  J.  I/SW,  222,— a  case  in  which  a  Judgment 
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creditor  commenced  an  action  In  that  state 
upon  a  judgment  obtained  In  the  state  of 
New  York,— the  defendant  having  been  a  for- 
eign corporation,  without  property  in  the 
state,  the  cause  of  action  not  having  arisen 
in  the  state,  the  corporation  having  no  busi- 
ness in  the  state,  and  the  president  being  ac- 
cidentally in  the  state  on  a  visit  when  the 
summons  was  served  on  him,  refused  to  rec- 
ognize the  validity  of  the  Judgment.  There 
was  no  such  statutory  law,  however,  in  New 
Jersey  as  existed  in  New  York  in  reference  to 
the  service  of  process  on  foreign  corporations. 
But  this  appeal  was  premature,  and  must 
be  dismissed.  Cooper  v.  Wyman,  122  N.  C. 
784^  29  S.  B.  947,  65  Am.  St  Rep.  731.  Ap- 
I>eal  dismissed. 

COOK,  J.,  dissents. 


GARRETT-WILLIAMS    CO.    T.    HAMILL 
et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  23, 
1902.) 

STATOTB    OF    FRA.I;D8— PROMISE!    TO    ANSWER 
FOR  DEBT   OF  ANOTHER. 

1.  Where  defendant's  intestate  told  plaintiff's 
agent  to  ship  goods  to  a  third  person  "when- 
ever he  needed  them,  until  I  notify  you  to  stop, 
and  I  will  see  you  paid."  "Collect  from  him 
when  vou  come  around,  and  if  he  fails  to  pay 
I  will,  '—but  made  no  written  contract,  the  un- 
dertaking was  void,  under  the  statute  of  frauds. 

Appeal  from  superior  court,  Halifax  coun- 
ty;  Winston,  Judge. 

Action  by  the  Garrett-Williams  Company 
against  F.  A.  Hamill  and  others.  From  a 
Judgment  for  piaintitf,  the  defendant  Ada 
Hamill,  as  administratrix  of  the  estate  of  T. 
L.  Hamill,  deceased,  appeals.  Reversed,  and 
new  trial  ordered. 

Day  &  Bell,  for  appellant  E.  L.  Travis, 
for  appellee. 

MONTfJOMERY,  J.  The  plaintiff  brought 
this  action  to  recover  of  the  defendants  an 
amount  alleged  to  be  due  for  liquors  sold  and 
delivered  to  the  defendants  F.  A.  Hamill 
and  T.  L.  Hamill,  the  intestate  of  the  defend- 
ant Ada  Hamill.  The  defendant  adminis- 
tratrix, in  her  answer,  admits  that  her  intes- 
tate did  by  parol  agree  to  pay  to  the  plain- 
tifr  a  bill  of  $233.83  for  liquors  to  be  deliv- 
ered to  the  other  defendant  F.  A.  Hamill, 
but  that  the  same  has  been  paid,  and  that  if 
any  promise  was  ever  made  by  her  intestate 
to  pay  any  part  of  the  amount  now  claimed 
to  be  due,  it  was  by  parol,  and  for  the  sole 
benefit  of  F.  A.  Hamill,  and  pleads  the  stat- 
ute of  frauds.  The  liquors  were  shipped  to 
F.  A.  Hamill,  at  Whltakers,  and  the  liquor 


license  was  in  his  name.  The  plaintiff  Intro- 
duced as  its  witness  A.  D.  Pender,  who  said: 
"I  sold  goods.  I  am  plaintiff's  agent  I  sold 
goods  on  T.  L.  Hamill's  credit.  He  said  he 
would  see  it  paid."  The  witness  further 
testified:  "T.  L.  Hamill  was  in  business  in 
Enfield,  and  was  solvent.  F.  A.  Hamill  was 
not  solvent  T.  L.  Hamill  told  me  F.  A. 
Hamill  was  carrying  on  business  la  Whlt- 
akers. We  went  to  Whltakers,  and  T.  L. 
Hamill  bought  goods,  and  said,  'Ship  goods 
in  the  futxire  to  F.  A.  Hamill,  whenever  he 
needi;d  them,  until  he  notified  us  not  to  ship, 
and  he  would  see  us  paid,  and  to  collect  from 
F.  A.  Hamill  when  I  came  around,  and,  if 
F.  A.  Hamill  failed  to  pay,  he  would.  I 
had  no  written  contract  with  T.  L.  Hamill. 
He  asked  as  to  the  payments,  and  never  noti- 
fied us  to  stop  shipping  goods  to  F.  A.  Hamill. 
He  never  countermanded  orders  or  notified 
us  to  stop  shipping.  T.  L.  Hamill  was  to 
pay  for  the  goods,  and  we  sold  them  on  his 
order,  on  bis  credit  F.  A.  Hamill  paid  me 
certain  amounts,  and  I  gave  him  credit  for 
them,  all  under  the  verbal  order  of  T.  L. 
HamllL  I  saw  some  of  the  goods  in  Haraill's 
store.  T.  L,  Hamill  never  instructed  me  to 
ship  or  sell  any  specific  goods  to  F.  A. 
Hamill  after  the  first  order.  I  don't  know 
when  T.  L.  Hamill  died.  I  was  in  Eufield 
a  day  or  two  before  he  died.  I  did  not  in- 
struct the  house  to  make  out  account  against 
T.  L.  HamiU  and  F.  A.  Hamill.  The  goods 
were  all  shipped  to  F.  A.  Hamill,  but  T.  L. 
Hamill  was  responsible  for  them.  The  ac- 
count was  entered  on  the  books,  'F.  A.  Ham- 
ill; T.  L.  Hamill  responsible.'  I  don't  know 
how  they  were  entered,  and  never  saw  the 
book."  The  other  evidence  in  the  case  threw 
no  light  on  the  contract,  and  was  of  no  ben- 
efit to  the  plaintiff.  The  defendant  asked  the 
court  to  instruct  the  Jury  that  there  was  no 
evidence  to  go  to  the  Jury  as  to  the  liability 
of  the  defendant  A.  R.  Hamill,  administra- 
trix of  T.  L.  Hamill,  and  the  request  was  re- 
fused. We  think  it  ought  to  have  been  giv- 
en. If  there  was  any  conflict  in  the  testi- 
mony of  Pender,  it  was  only  an  apparent 
conflict,  not  a  real  one.  It  is  true,  the  wit- 
ness said,  "T.  Lu  Hamill  was  to  pay  for  the 
goods,  and  we  sold  them  on  his  orders,— on 
his  credit."  But  that  was  explained  by  his 
saying:  "I  sold  the  goods  on  T.  L.  Hamill's 
credit.  He  said  he  would  see  it  paid.  We 
went  to  Whltakers,  and  T.  L.  Hamill  I>ought 
goods,  and  said,  'Ship  goods  in  the  future  to 
F.  A.  Hamill'  whenever  he  needed  them,  un- 
til he  notified  us  to  stop,  and  he  would  see 
us  paid,  and  to  collect  from  F.  A.  Hamill 
when  I  came  around,  and,  if  F.  A.  HamiU 
failed  to  pay,  he  would.  I  had  no  written 
contract  with  T.  L.  Hamill." 
New  trial. 
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McGANDLESS  et  aL  r.  INLAND  AOID  GO. 
(Sopreme  Court  of  Georiria.     Jnly  22,  1902.) 

CORPORATIONS— DEKD  TO  PROSPBCTIVB  IN- 
CORPORATORS —  SUBSBQUBNT  INCORPORA- 
TION—EQUITABLE TITLE  OP  COMPANY— AC- 
TION TO  RECOVER  PROPERTY— HOLDER  OF 
LEGAI.  TITLE— NECESSITY  OP  JOINDER— AL- 
LEGATION OF  LBOAL  OWNERSHIP— EQUITA- 
BLE OWNERSHIP— AMENDMENT— PROPRIETY 
—  CORPORATE  CHARTER  — WANT  OF  LOCAL 
PROPERTY  —  VALIDITY  —  ORGANIZATION  OF 
COMPANY— PAYMENT  OP  CAPITAL  STOCK— 
COMFORHITY  OF  VERDICT  TO  PLEADINGS. 

1.  Under  the  allegations  of  the  amendment 
to  the  plaintiff's  petition,  the  plaintiff  had  such 
a  perfect  equity  m  the  property  in  controversy 
as  to  authorixe  a  recovery  of  the  same  from 
the  defendants,  and  it  was  not  essential  to 
the  maintenance  of  this  cause  of  action  that 
the  holders  of  the  legal  title  to  the  prop- 
erty should  be  made  parties  to  the  case. 

2.  In  an  action  brought  by  a  plaintiff  to  re- 
cover possession  of  land,  the  petition  alleged 
that  the  plaintiff  was  the  owner  of  the  land 
under  written  evidence  of  title.  An  amend- 
ment was  offered  setting  up  that  the  plaintiff 
at  the  commencement  of  tne  action  was  the 
equitable  owner  of  the  laud,  and,  as  such,  enti- 
tled to  the  possession  of  the  same.  Held,  that 
the  amendment  did  not  set  forth  a  new  and 
distinct  cause  of  action. 

3.  A  charter  granted  by  a  superior  court  up- 
on a  petition  alleging  that  the  principal  office 
of  the  company  Is  to  be  located  in  the  county 
in  which  the  petition  is  filed  is  a  valid  char- 
ter, notwithstanding  the  corporation  owns  no 
property  in  that  county,  and  the  work  in  which 
the  corporation  is  to  be  engaged  is  to  be  car- 
ried on  in  another  county. 

4.  While  a  corporation  chartered  by  a  supe- 
rior court  cannot  transact  the  business  for 
which  it  is  organized  until  at  least  10  per  cent, 
of  the  capital  stock  has  been  actually  paid  iu, 
such  corporation  may  be  organised  immediate- 
ly apou  the  granting  of  the  charter,  take  steps 
to  secure  snbscripoous  to  the  capital  stock, 
and  collect  the  same  either  in  money  or  iu 
property;  and,  as  soon  as  10  per  cent,  of  the 
capital  stock  is  so  paid  in,  the  corporation  may 
exercise  all  the  corporate  powers  granted  in 
the  charter. 

5.  The  evidence  demanded  a  verdict  in  favor 
of  the  plaintiff,  and  the  court  did  not  err  in 
directing  the  Jury  so  to  find. 

(Syllabus  by  the  Conrt) 

Krror  from  superior  court,  Haralson  conn- 
ty;  C.  Q.  Janes,  Judge. 

Action  by  the  Inland  Acid  Company  against 
J.  M.  McCandlesB  and  others.  FYom  a  Judg- 
ment for  plaintiff  on  a  directed  verdict,  de- 
fendants bring  error.    Affirmed. 

King  &  Spalding  and  Edwards  &  Ault,  for 
plaintiffs  in  error.  E.  S.  Griffith,  A.  T.  Lon- 
don, John  D.  Little,  and  W.  F.  Turner,  for  de- 
fendant In  error. 


COBB,  J.  The  Inland  Add  Company 
brought  suit  in  the  superior  court  of  Haral- 
son county  against  McCandless  and  others  for 
the  recovery  of  a  lot  of  land  and  the  mineral 
Interest  in  three  other  lots,  for  injunction,  the 
.ancellation  of  certain  deeds,  and  other  relief. 
The  petition  alleged  that  the  plaintiff  claimed 
title  to  the  property  sued  for,  under  a  deed 
conveying  the  same  to  the  plaintiff  from  a 
named  person  and  on  a  given  date.  The  de- 
fendants in  their  answer  disclaimed  title  to  the 
lot  first  indicated  above,  and  at  the  January 
42  S.E.-2& 


term,  1899,  the  court  directed  a  verdict  In 
favor  of  the  plaintiff.  The  case  came  to  the 
March  term,  1899,  of  this  conrt,  and  the  Judg- 
ment directing  a  verdict  was  reversed  upon 
the  ground  that  the  court  erred  in  holding 
that  a  sheriff's  deed  was  not  within  the  opera- 
tion of  the  registry  laws  of  this  state.  108  Oa. 
618.  34  8.  E.  142.  A  second  trial  was  had  at 
the  July  term,  1900,  of  the  superior  court  of 
Haralson  county,  and  that  trial  resulted  again 
in  the  court  directing  a  verdict  for  the  plain- 
tiff. The  case  came  to  this  court  at  the  Oc- 
tober term,  1900,  and  the  Judgment  was  again 
reversed;  this  court  holding  that  the  direction 
of  a  verdict  was  improper,  for  the  reason  that 
the  evidence  did  not  show  that  the  plaintiff 
had  title  to  the  property  In  controversy;  the 
ruling  being  contained  In  the  first  headnote, 
which  is  in  the  following  language:  "A  deed  to 
designated  persons  'as  incorporators'  of  a  nam- 
ed 'company,'  which  had  not  in  fact  been  in- 
corporated, did  not,  upon  the  granting  by  a  su- 
perior court  of  a  charter  to  a  company  of  like 
name,  and  composed  of  these  same  persons, 
ipso  facto  operate  to  pass  to  such  company  the 
legal  title  to  the  property  in  the  deed  describ- 
ed." 112  Oa.  291,  87  S.  B.  419.  At  the  Jan- 
nary  term,  1901,  of  the  superior  court,  the 
plaintiff  offered  an  amendment  to  its  petition, 
in  which  it  alleged  that  it  claimed  "equitable 
title  to  all  the  property"  described  in  the  pe- 
tition, and  then  alleged  that  the  corporators 
of  the  plaintiff,  prior  to  its  Incorporation,  with 
the  expectation,  purpose,  and  agreement  ot 
procuring  a  charter  and  organizing  the  corpo- 
ration afterwards  formed  as  the  Inland  Acid 
Company,  upon  negotiations  through  Singleton, 
one  of  the  corporators  above  referred  to,  who 
acted  by  agreement  for  all  the  corporators, 
purchased  the  mineral  interest  in  the  three 
lots  above  referred  to,  for  a  valuable  consid- 
eration; Singleton  taking  the  deed  in  bis  own 
name,  by  agreement,  for  the  use  and  benefit 
of  the  corporators,  until  the  company  was 
chartered  and  organized.  Each  of  the  corpo- 
rators contributed  to  the  payment  of  the  pur- 
chase money,  and  they  took  possession  of  the 
property  nnder  the  deed,  and  mined  and  oper- 
ated the  property  until  the  corporation  was 
organized,  when  they  turned  over  the  posses- 
sion of  the  property  to  the  corporation.  The 
corporators  filed  a  petition  to  the  superior 
court,  praying  that  they  might  be  incorporat- 
ed as  the  Inland  Acid  Company,  and,  after 
proper  notice  had  been  given,  an  order  grant- 
ing a  charter  was  obtained.  The  corporators 
met  and  organized,  subscribing  for  all  of  the 
capital  stock,  electing  officers,  and  tendering 
to  the  company  the  property  they  acquired 
from  Singleton  in  full  payment  of  their  sub- 
scriptions, and  the  property  was  so  accepted 
by  the  company,  and  the  subscribers  released 
from  further  liability  on  account  of  such  sub- 
scriptions; the  reasonable  cash  value  of  the 
property  being  sufficient  to  discharge  in  full 
such  liability.  The  corporation  then  went  in- 
to possession  and  mined  and  operated  the 
property,  laying  out  large  sums  of  money,  and 
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coDtlnulngr  In  adTerae,  public,  uninterrupted, 
and  peaceable  possession  of  the  property  un- 
der the  deed  to  the  corporators  until  forcibly 
ousted  by  the  defendants.  Since  the  filing  of 
the  petition  the  corporators,  recognizing  that 
they  were  holding  the  legal  title  for  the  bene- 
fit merely  of  the  corporation,  have  executed 
deeds  to  the  corporation  to  the  mineral  Inter- 
est In  the  three  lots  referred  to  In  the  peti- 
tion. The  plaintiCT  averred  that,  upon  the 
facts  above  alleged,  It  was  at  the  time  of  fil- 
ing the  petition  the  e(iultable  owner  of  the 
property,  and,  as  such,  entitled  to  recover  the 
same.  This  amendment  was  allowed  and 
filed,  and  at  the  same  term  a  motion  was  made 
to  strike  the  amendment  upon  the  grounds 
that  it  set  forth  no  cause  of  action,  and  that, 
even  If  a  cause  of  action  was  set  forth  there- 
in, it  was  a  new  and  distinct  cause  of  action, 
in  that  In  the  original  petition  the  plaintiff 
relied  for  a  recovery  on  a  strict  legal  title 
to  the  property  sued  for.'  and  the  amendment 
was  a  departure  from  this  claim,  being  found- 
ed upon  an  equitable  title  which  was  not  re- 
ferred to  In  the  original  petition,  nor  there 
relied  upon  as  a  ground  of  recovery,  and  on 
the  further  ground  that  the  amendment  was 
defective  for  the  reason  that  there  was  a  non- 
joinder of  parties  defendant.  The  court  over- 
ruled the  motion  to  strike  the  amendment,  and 
the  defendants  filed  their  exceptions  pendente 
lite,  which  were  duly  certified  and  entered  of 
record.  The  defendants  answered  the  petition 
as  amended,  denying  that  the  plaintiff  had  ei- 
ther a  legal  or  equitable  title  to  the  property 
in  controversy,  and  also  denying  all  the  mate- 
rial averments  in  the  petition  in  reference  to 
the  manner  In  which  the  plaintiff  claimed  to 
l)e  the  equitable  owner  of  the  property.  They 
further  denied  that  the  plaintiff  was  a  corpo- 
ration under  the  laws  of  this  state.  It  being 
averred  that  the  alleged  charter  of  the  com- 
pany was  granted  by  a  superior  court  of  a 
county  which  had  no  jurisdiction  to  grant  the 
same,  and  that,  even  if  the  court  had  juris- 
diction to  grant  the  charter,  the  corporation 
had  no  right  to  exercise  corporate  powers  and 
privileges  until  10  per  cent,  of  the  capital 
stock  had  been  paid  in,  and  that  this  had  never 
))e«n  done  as  required  by  law.  Upon  the 
pleadings  as  amended  the  case  went  to  trial 
for  the  third  time,  and  the  judge  again  di- 
rected a  verdict  In  favor  of  the  plalntifT.  The 
case  is  here  upon  a  bill  of  exceptions  assigning 
error  upon  the  refusal  to  strike  the  amendment 
to  the  plaintiff's  petition,  and  upon  various  rul- 
ings made  at  the  trial. 

1.  Were  the  allegations  of  the  amendment 
to  the  petition  sufficient  to  authorize  a  recov- 
ery by  the  plaintiff  as  the  equitable  owner 
of  the  property  In  controversy?  While  under 
the  deed  to  M.  T.  Singleton  he  acquired  the 
legal  title  to  the  property  conveyed,  he,  in 
equity,  held  the  same  for  the  benefit  of  him- 
self and  associates,  to  be  used  in  the  mining 
enterprise  which  was  to  be  carried  on  by 
them  through  the  instrumentality  of  the  cor- 
poration   thereafter    to    be    organized.     Al- 


though the  deed  from  M.  T.  Singleton  to  him- 
self and  his  associates  passed  the  legal  title 
to  the  grantees,  still  they  held  the  same,  in 
equity,  subject  to  the  agreement  above  re- 
ferred to;  that  Is,  that  the  property  should  bs 
used  for  the  benefit  of  them  all  In  the  mining 
enterprise  which  was  to  be  carried  on  by  the 
corporation  to  be  formed.  Under  the  allega- 
tions of  the  amendment,  any  one  of  the  gran- 
tees in  this  deed,  after  the  creation  of  the 
corporation,  could,  in  equity,  compd  the  oth- 
er grantees  to  convey  the  property  to  the 
corporation  in  execution  of  the  trust  which 
arose  by  virtue  of  the  agreement  between  the 
parties.  The  grantees  did  not  stand  seised 
of  the  property  as  tenants  in  common,  each 
owning  an  absolute  interest  in  the  property, 
but,  In  equity,  each  was  seised  of  his  interest 
in  the  property  for  the  benefit  of  all  In  the 
mining  enterprise  which  was  thereafter  to  be 
conducted  by  a  corporation  chartered  under 
the  laws  of  this  state.  As  soon  as  the  cor- 
poration was  created, .  and  became  capable, 
under  the  law,  of  acquiring  title  to  property, 
it  became  the  equitable  owner  of  the  prop- 
erty. The  transaction  between  Singleton  and 
his  associates  was.  In  effect,  an  agreement 
between  them  to  hold  the  title  to  the  property 
until  the  corporation  should  come  Into  ex- 
istence, and  then  convey  the  same  to  It.  It 
was  similar  to  a  conveyance  to  a  person  in 
trust  until  another  person  should  come  into 
being.  Under  such  circumstances,  as  soon 
as  the  person  for  whose  benefit  the  trust  is 
created  comes  into  being,  and  becomes  capa- 
ble of  holding  property,  the  trust  bscomes 
executed;  and,  notwithstanding  the  trustee 
still  holds  the  legal  title,  equity  considers 
the  person  for  whose  benefit  the  trust  was 
created  as  the  owner  of  the  property  for  all 
pnriioses.  So  In  this  case  the  moment  the 
cor[>oratIon  was  created,  and  became  author- 
ized, under  the  law,  to  acquire  property.  It 
could  have  compelled  Singleton  and  his  asso- 
ciates to  convey  the  property  to  It;  and,  if 
they  failed  or  refused  to  do  this,  equity,  con- 
sidering that  done  which  ought  to  have  been 
done,  would  treat  the  corporation  as  the  own- 
er of  the  property,  notwithstanding  the  naked 
legal  title  was  still  outstanding  in  Singleton 
and  his  associates.  The  petition  alleged  that 
the  corporation  was  duly  chartered  and  legal- 
ly organized.  Under  these  averments  the  cor- 
poration became,  in  equity,  the  owner  of  the 
property,  and,  as  such,  could  maintain  an 
action  to  recover  possession  of  the  same 
against  one  who  had  wrongfully  dispos-sessed 
it,  or  could  recover  upon  its  prior  possession 
against  one  who  was  a  mere  wrongdoer.  Sec 
Pitts  V.  McWhorter,  3  Ga.  5,  46  Am.  Dec. 
405,  and  Van  Epps'  Annotations  in  reprint 
edition.  It  is  said,  however,  that  the  doc- 
trine that  a  perfect  equity  Is  equivalent  to 
the  legal  title  is  restricted  to  the  relation  of 
vendor  and  purchaser  (see  Howell  v.  Ells- 
berry,  79  Ga.  480,  5  S.  E.  96,  and  cases  cited), 
and  that  In  the  present  case  M.  T.  Singleton 
and  his  associates  and  the  Inland  Add  Corn- 
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panjr,  as  a  corporation,  did  not  sustain  to 
each  other  this  relation.  It  is  tme  that  the 
consideration  upon  which  Singleton  and  his 
associates  agreed  to  convey  the  property  to 
the  Inland  Acid  Company  when  It  should  be 
organized  as  a  corporation  did  not  move  trom 
the  corporation,  for  the  reason  that  at  the 
time  the  agreement  was  entered  Into  the  cor- 
poration was  not  In  existence.  When  the 
legal  title  to  the  property  was  In  M.  T.  Sin- 
gleton alone,  under  the  allegations  of  the 
amendment,  the  agi-eement  between  him  and 
his  associates  was  that  he  was  to  convey  the 
property  to  himself  and  associates,  to  be 
beld  by  them  for  the  benefit  of  another  per^ 
son  that  was  to  come  into  existence  (that  is, 
the  corporation),  and  in  the  meantime  to  hold 
and  use  the  property  for  the  purposes  which 
were  to  be  afterwards  carried  out  through 
the  instrumentality  of  the  corporation,  and 
that  the  full  purchase  price  was  paid  to  M. 
T.  Singleton.  The  relation  of  vendor  and 
purchaser  existed  between  M.  T.  Singleton 
and  the  grantees  In  the  deed  from  htm,  and 
his  grantees  were  to  hold  the  property  In  trust 
for  the  benefit  of  another  person  thereafter  { 
to  come  into  existence;  and  as  soon  as  that 
l)erson  came  Into  existence,  and  was  author- 
ized, under  the  law,  to  acquire  property.  It 
occupied  the  status  of  a  purchaser  from  M. 
T.  Singleton.  While  a  deed  from  the  gran- 
tees of  M.  T.  Singleton  was  necessary  to 
clothe  this  purchaser  with  the  legal  title  to 
the  property,  it  was,  in  equity,  a  purchaser 
from  M.  T.  Singleton.  Though  a  stranger  to 
the  consideration,  it  is  no  less  a  purchaser. 
It  la  Bald,  however,  that  the  amendment 
should  not  have  been  allowed,  because,  even 
If,  under  the  facts  alleged,  the  plaintlfiC  was 
the  equitable  owner  of  the  property.  It  was 
necessary,  in  order  to  obtain  a  decree  to  this 
effect,  that  M.  T.  Singleton  and  his  associates 
should  have  been  made  parties  to  the  case. 
When  a  plaintiff  seeking  to  recover  posses- 
sion of  real  property  is  not  the  bolder  of  the 
legal  title,  but  relies  upon  a  perfect  equity, 
it  is  not  absolutely  essential  that  the  person 
in  whom  the  legal  title  to  the  property  Is 
rested  should  be  made  a  party  to  the  suit. 
It  Is  necessary,  of  course,  that  the  allega- 
tions should  be  such  as  to  show  that  the 
equity  set  up  by  the  plaintiff  is  superior  to 
the  outstanding  legal  title,  and  a  Judgment 
In  tbe  case  would  not  conclude  the  holder  of 
the  legal  title,  If  he  was  not  a  party  to  the 
case.  In  the  present  case,  under  the  facts 
alleged,  it  not  only  appears  that  the  plaintiff 
has  a  perfect  equity  to  the  property  in  con- 
troversy, but  it  also  appears  that  the  hold- 
ers of  the  legal  title  which  was  outstanding 
at  the  time  the  suit  was  brought  have  con- 
veyed to  the  plaintiff  all  of  their  Interest  In 
the  property.  The  court  did  not  err  in  over- 
ruling the  motion  to  strike  the  amendment, 
so  far  as  it  raised  the  questions  that  there 
wan  no  cause  of  action  set  forth  therein,  and 
that  there  was  a  want  of  proi)er  parties. 
2.  It   is    said,    though,   that,   even   If   the 


amendment  set  forth  a  cause  of  action,  it 
should  have  been  stricken,  for  the  reason  that 
it  set  forth  a  new  and  distinct  cause  of  ac- 
tion. To  determine  this  question,  it  is  nec- 
essary to  ascertain  what  was  the  cause  of 
action  set  forth  in  the  original  petition.  If 
the  right  to  recover  the  property  In  contro- 
versy upon  the  legal  title  was  the  cause  of 
action  originally  set  forth,  then  It  would 
seem  that  the  amendment  did  contain  a  new 
cause  of  action,  for  It  was  based  upon  an  al- 
leged right  to  recover  the  property  upon  an 
equitable  title.  It  needs  no  argument  to 
show  that  an  equitable  title  is  entirely  sep- 
arate and  distinct  from  a  legal  title.  To 
say,  however,  that  the  cause  of  action  set 
forth  in  the  original  petition  was  tbe  right  to 
recover  upon  a  legal  title,  is  giving  the  term 
"cause  of  action"  too  restricted  a  meaning. 
The  cause  of  action  in  such  a  case  consists 
not  only  of  the  right  of  tbe  plaintiff,  but  of 
the  wrong  of  the  defendant.  The  right  of 
the  plaintiff  consists  in  being  entitled  to  the 
Ijossession  of  the  property  which  is  owned 
by  him,  and  the  wrong  of  the  defendant  con- 
sists in  his  withholding  firom  tbe  plaintiff 
that  which  is  rightfully  his.  Under  this 
view  of  the  matter,  the  cause  of  action  set 
forth  in  the  original  petition  was  based  upon 
two  facts, — ownership  of  the  property  by  the 
plaintiff,  and  the  wrongful  withholding  of 
possession  by  the  defendants.  The  purpose 
of  the  suit  was  to  recover  of  the  defendants 
that  which  they  were  wrongfully  withhold- 
ing from  the  plaintiff;  that  is,  the  posses- 
sion of  the  property.  If  this  be  a  correct 
analysis  of  the  petition,  then  any  fact  which 
would  tend  to  establish  that  the  plaintiff  was 
the  owner  of  the  property,  and  entitled  to  tha 
possession  thneof  as  against  the  defendants, 
would  be  germane  to  tbe  cause  of  action  set 
forth  in  the  petition.  If  the  plaintiff's  cause  ' 
of  action  was  based  upon  ownership,  then 
anything  which  tended  to  show  ownership 
would  be  part  and  parcel  of  the  cause  of  ac- 
tion. Ownership  of  land  may  be  shown  by 
evidence  of  written  title,  or  by  facts  from  ' 
which  a  Jury  could  find  that  the  plaintiff  had 
a  perfect  equity  In  the  property.  The  plain- 
tiff seeks  to  recover  the  land  because  It  Is 
the  owner  of  the  same.  It  is  true  that  in  the 
original  petition  it  is  alleged  that  the  plain- 
tiff Is  the  owner  because  It  has  written  evi- 
dence of  title.  In  the  amendment  it  still 
maintains  that  it  is  the  owner,  and  does  not 
depai't  from  this  claim,  but  says  its  ownership 
is  derived,  not  from  written  evidence  of  ti- 
tle, but  from  a  state  of  facts  which  gives 
It  such  an  equity  in  the  property  as  to  entitle 
it  to  maintain  its  action.  Under  this  view  of 
the  case,  the  amendment  did  not  set  forth  a 
new  and  distinct  cause  of  action,  and  the 
motion  to  strike  the  same  was  properly  over- 
ruled. See,  generally,  on  the  subject  of 
cause  of  action,  1  Enc.  Pi.  &  Prac.  116  et 
seq.;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  776; 
1  Rap.  &  h.  Law  Diet.  tit.  "Cause  of  Ac- 
tion"; 1  Cycl.  Law  &  Proc.  634  et  seq.;  Bliss, 
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Code  PI.  (3d  Ed.)  }  128;  Andrews,  Stepb.  PL 
(2d  Ed.)  I  244;  Veeder  v.  Baker,  88  N.  Y, 
leO;  Sibley,  Actlou,  g  26  et  seq.  Tbere  Is 
nothing  in  tbe  case  of  White  v.  Moss,  67  Oa. 
89,  which  conflicts  with  the  ruling  now 
made.  While  In  that  case  Mr.  Justice  Craw- 
ford said  that  an  amendment  In  an  action  of 
ejectment  setting  up  an  equitable  title  in 
the  plaintiff  added  a  new  cause  of  action,  still 
the  case  was  really  decided  upon  the  point 
that  the  amendment  was  properly  disallow- 
ed because,  under  the  law  as  it  then  stood 
in  this  state,  new  parties  could  not  be  made 
at  law  by  amendment,  and  It  was  necessary 
to  the  maintenance  of  the  cause  of  action 
set  forth  in  the  amendment  that  other  parties 
should  be  brought  into  the  litigation.  Nei- 
ther Is  there  anything  In  this  ruling  which 
conflicts  with  the  numerous  rulings  of  this 
court  to  tbe  effect  that  where  a  suit  is 
brought,  seeking  to  enforce  a  common-law 
liability,  an  amendment  seeldng  to  enforce  a 
statutory  liability  adds  a  new  cause  of  ac- 
tion. One  test  as  to  whether  the  amendment 
adds  a  new  cause  of  action  is  whether  the 
Judgment  in  the  case  as  it  originally  stood 
would  bar  a  suit  upon  the  cause  of  action 
alleged  in  the  amendment.  Under  this  test. 
In  a  case  of  the  character  of  those  last  re- 
ferred to,  the  amendment  would  add  a  new 
cause  of  action,  for  the  simple  reason  that 
one  who  seeks  to  enforce  a  common-law  lia- 
bility and  falls  wlU  not  be  precluded  from  en- 
forcing a  statutory  liability  against  the  same 
parties,  growing  out  of  the  same  state  of  facts. 
If  we  have  correctly  analyzed  the  petition  in 
tbe  present  case  as  one  In  which  a  recovery 
Is  sought  because  the  plaintiff  Is  the  owner  of 
the  property,  then  all  rights  of  ownership  are 
thus  directly  Involved  in  tbe  litigation,  and  a 
finding  in  favor  of  the  defendants  would  have 
forever  precluded  the  plaintiff  from  bringing 
another  suit  against  tbe  d^endants  to  recover 
tbe  property  upon  the  facts  alleged  In  the 
amendment. 

8.  Tbe  defendants  filed  a  plea  setting  np 
that  the  Inland  Acid  Company  is  not  a  cor- 
poratlon  under  the  laws  of  this  state,  for  the 
reason  that  Its  alleged  charter  was  granted 
by  the  superior  court  of  Polk  county,  and  that 
the  business  Intended  to  be  carried  on  was 
that  of  mining  ore  in  tbe  county  of  Haralson; 
that  It  does  not  appear  that  the  plaintiff  own- 
ed any  property  In  Polk  cotmty,  or  Intended 
to  transact  any  business  in  connection  with 
the  mining  of  ore  in  that  county.  It  appears 
from  the  evidence  that  M.  T.  Singleton  and 
his  associates  filed  a  petition,  addressed  to 
the  superior  court  of  Polk  county,  praying 
titat  they  might  be  Incorporated  under  the 
name  of  the  Inland  Add  Company;  reciting 
In  their  petition  that  the  office  and  place  of 
business  of  tbe  corporation  was  to  be  at 
Cedartown,  in  that  county,  and  that  an  order 
was  passed  by  the  Judge  of  the  superior  court 
incorporating  the  Inland  Acid  Company,  as 
prayed  for  in  the  petition.  It  also  appears 
from  the  evidence  that  the  property  In  con- 
troversy is  located  in  the  county  of  Haralson, 


and  that  the  mining  operations  of  the  corpora- 
tion were  conducted  wholly  in  that  county. 
The  superior  courts  of  this  state  have  tbe  pow- 
er to  create  corporations  of  the  character  of 
tbat  sought  to  be  created  by  the  petition  of 
M.  T.  Singleton  and  his  associates.  The  Juris- 
diction of  the  superior  court  of  a  particular 
county  to  grant  a  charter  to  a  corporation  de- 
pends upon  the  allegations  in  the  petition:  the 
law  declaring  that  "persons  desiring  the  char- 
ter shall  file  In  the  office  of  tbe  clerk  of  tbe 
superior  court  of  the  coonty  in  whicb  they 
desire  to  transact  business"  a  petition  setting 
forth  tbe  object  of  the  association,  etc.,  and 
that  this  petition  shall  be  pubUshed  "in  tbe 
nearest  public  gazette  to  tbe  point  where  such 
business  is  located."  Civ.  Code,  i  2350.  If 
the  petition  shows  upon  its  face  that  the  cor- 
poration Is  to  transact  business  In  tbe  county 
in  which  tbe  petition  is  ffied,  the  superior 
court  of  that  county  has  Jurisdiction  to  grant 
an  order  creating  the  corporation.  A  corpora- 
tion transacts  its  business  at  the  place  where 
its  members  are  required,  under  the  diarter, 
to  meet  for  the  purpose  of  attending  to  the 
affairs  of  the  corporation;  that  is,  at  the  place 
where  its  principal  office  Is  located.  A  corpo- 
ration may  transact  its  corporate  business  in 
one  place,  and  tbe  work  necessary  to  ^ectuate 
tbe  purposes  of  tbe  corporation  may  be  car- 
ried on  in  an  entirely  different  place.  Tliat 
is  to  say,  tbe  principal  office  of  a  corporation 
need  not  be  at  the  place  where  the  work  of 
the  corporation  is  being  carried  on.  It  Is  not 
absolutely  essential  that  tbe  corporation  should 
own  property  at  tbe  place  where  its  principal 
office  is  located.  The  requirement  In  tbe  Code 
tbat  the  petition  sball  be  filed  in  the  county 
In  which  tbe  corporation  desures  to  transact 
business  refers  to  tbe  transaction  of  corporate 
business,  such  as  tbe  meeting  of  tbe  members 
of  tbe  corporation  for  the  purpose  of  oi^;an- 
Izlng  and  attending  to  the  corporate  aflalTs 
of  the  company;  that  Is,  the  statute  refers 
to  the  county  In  which  the  principal  office 
of  the  corporation  is  located;  and  the  require- 
ment tbat  the  petition  shall  be  published  in 
the  nearest  public  gasette  to  the  point  where 
such  business  Is  located  refers  to  the  business 
of  tbe  corporation  usually  transacted  at  its 
principal  office.  The  petition  for  incorporation 
in  the  present  case  alleged  that  the  principal 
office  of  the  corporation  was  to  be  at  Cedar- 
town,  which  is  In  tbe  county  of  Polk,  and 
the  superior  court  of  that  county  had  Juris- 
diction to  pass  an  order  granting  tbe  appli- 
cation for  a  charter.  See,  In  this  connection, 
Jossey  V.  Railway  Co.,  102  Ga.  706,  28  S.  E. 
278. 

4.  It  is  said  tbe  court  erred  In  directing  a 
verdict  in  favor  of  the  plaintiff,  for  the  rea- 
son that  it  did  not  appear  that  10  per  cent, 
of  tbe  stock  of  the  Inland  Acid  Ckimpany  had 
been  paid  In,  and  that  until  this  was  done  it 
bad  no  right  to  exercise  corporate  powers. 
The  petition  for  incorporation  recited  tbat  10 
per  cent,  of  the  capital  stock  bad  been  actual- 
ly paid  in.  It  is  not  necessary,  however,  to 
determine  In  tbe  present  casB  vbettier  tbls 
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recital  In  the  petition  Is  conclusive  evidence 
of  tbis  fact,  as  against  one  who  is  a  mere 
trespasser  npon  property  claimed  by  the  cor- 
ixtration.  As  soon  as  a  corporation  Is  organ- 
ized, it  certainly  has  a  right  to  collect  in  sut>- 
Bcrlptious  to  its  capital  stock;  and,  as  soon  as 
10  per  cent,  of  the  subscriptions  is  actually 
paid  In,  It  may  begin  to  transact  the  busi- 
ness for  vrhich  it  was  created.  Subscriptions 
for  stock  may  be  collected  either  in  cash  or 
In  property,  and,  If  collected  In  property,  cer- 
tninly  a  third  person  who  la  not  a  creditor 
would  not  have  the  right  to  raise  the  ques- 
tion that  the  property  was  not  of  sufficient 
value  to  discharge  the  amount  due  on  the  sub- 
scriptions, or  that  the. title  to  the  property 
acquired  was  for  any  reason  defective.  The 
failure  of  a  corporation  to  have  collected  10 
per  cent,  of  the  subscriptions  to  its  capital 
stock  would  certainly  be  no  bar  to  a  suit 
which  was  instituted  for  the  very  purpose  of 
complying  with  this  requirement  of  the  law. 
Branch  v.  Glass  Works,  ^  6a.  573,  23  S.  E. 
12s.  In  addition  to  this,  it  is  no  concern  of 
a  debtor  of  a  corporation,  or  of  a  person  who 
i8  wrongfully  withholding  property  belonging 
to  It,  that  It  has  not  complied  with  the  condi- 
tions precedent  In  Its  charter,  or  has  laid  Its 
charter  subject  to  forfeiture  by  a  nonuser  or 
misuser  of  corporate  powers.  1  Mor.  Priv.  Corp. 
$8  31,  1016;  City  of  Atlanta  v.  Gate  City  Gas- 
light Co.,  71  Ga.  106.  The  undisputed  evi- 
dence Is  that  the  members  of  this  coriwratlon 
agreed  at  a  meeting  held  for  the  purpose  of 
organizing  the  corporation  that  the  property 
described  in  the  deed  from  Singleton  to  him- 
self and  his  associates  should  be  taken  by  the 
company  in  full  satisfaction  of  the  subscrip- 
tions to  stock  which  had  been  made  by  them, 
and  that,  acting  upon  this,  the  corporation 
went  Into  possession  of  the  property.  It  is  true 
that  the  corporation  did  not,  under  this  ar- 
rangement, acquire  the  legal  titie  to  the  prop- 
erty; but  it  became,  as  has  been  heretofore 
shown,  the  equitable  owner  thereof,  and  could 
assert  its  ownership,  not  only  against  the  hold- 
ers of  the  legal  titie,  but  against  any  one 
who  claimed  adversely  to  it.  This  was  done 
before  the  mining  operations  by  the  corpora- 
tion, as  such,  began;  and  as  the  agreed  value 
of  the  property  was  more  than  sufficient  not 
only  to  pay  10  per  cent,  of  the  amount  sub- 
scribed for  stock,  but  the  entire  amount  of 
such  stock,  the  corporation,  by  virtue  of  tbis 
arrangement,  became  authorized  to  exercise 
all  the  corporate  powers  that  the  laws  of 
Georgia  bestowed  upon  It. 

5.  The  foregoing  discussion  deals-  with  all 
of  the  points  which  were  Insisted  on  In  the 
brief  of  counsel  for  the  plaintiffs  in  error, 
except  ihat  which  complains  that  the  Judge 
erred  in  directing  a  verdict  in  favor  of  the 
plaintiCT,  for  the  reason  that  the  evidence 
did  not  demand  a  finding  in  its  favor.  After 
a  careful  examination  of  the  pleadings  and 
the  evidence,  we  are  satisfied  that  no  other 
verdict  than  the  one  dhrected  could  have  been 
legally  rendered  in  this  case.    Counsel  for 


the  plalntiflfs  In  error  In  their  briefs  Insist 
that  there  was  evidence  which  would  have 
authorized  the  Jury  to  find  that  the  defend- 
ant McCandless  had  title  to  at  least  a  one- 
tenth  undivided  Interest  In  the  property  In 
controversy.  We  do  not  think  that,  under 
the  pleadings  in  this  case,  there  was  any  oth- 
er issue  raised  than  one  involving  entire 
ownership  of  the  property  In  controversy. 
The  plaintiff  relied  upon  an  equitable  title  to 
the  entire  Interest  In  the  property,  and  the 
defendants  McCandless  and  Smith  claimed  In 
their  answer  to  be  the  owners  of  the  entire 
Interest  According  to  the  pleadings,  the  is- 
sue was  clear-cut  It  was  entire  ownership 
of  the  property  In  the  plahitlff ,  opposed  to  en- 
tire ownership  in  the  defendants.  The  peti- 
tion alleged  in  the  eighth  paragraph  that  "J. 
M.  McCandless  claims  right  and  titie  to  min- 
erals, mining  'interests,  and  privileges"  In 
and  to  the  property  In  controversy  under  a 
deed  from  Redwine,  who  derived  his  title 
through  a  shei-lff's  sale.  It  was  alleged  in 
the  thirteenth  paragraph  that  the  deed  from 
the  sheriff  to  Redwine  and  from  him  to  Mc- 
Candless constituted  a  cloud  upon  the  title 
of  the  plaintiff.  The  answer  to  the  eighth 
paragraph  is  in  these  words:  "This  para- 
graph Is  true."  The  answer  to  the  thirteenth  . 
paragraph  is  In  these  words:  "Plaintiff  has 
no  title  as  against  the  conveyances  herein 
described."  While  In  the  original  answer 
and  In  the  different  amendments  to  the  an- 
swer there  may  be  found  general  denials  of 
those  paragraphs  of  the  petition  which  al- 
lege title  in  the  plaintiff,  it  is  apparent  from 
the  answer  as  a  whole  that  the  defendants 
relied,  so  far  as  their  pleadings  are  concern- 
ed, entirely  upon  the  title  derived  through  the 
sherifTs  deed.  There  is  not  a  bint  or  sugges- 
tion In  any  portion  of  the  answer  that  Mc- 
Candless relied  upon  any  other  title,  or  that 
he  claimed  In  this  case  any  other  interest  In 
the  property  than  that  which  would  have  re- 
sulted from  the  deeds  referred  to  In  the  an- 
swer If  they  bad  been  valid  conveyances  of 
the  property.  It  is  true  that  there  appears 
in  the  brief  of  evidence  a  statement  that 
there  was  offered  in  evidence  an  agreement 
"by  which  M.  T.  Singleton  sells  and  conveys 
to  John  M.  McCandless  a  one-tenth  Interest" 
in  the  property  In  controversy,  and  that  this 
agreement  was  dated  October  16,  1895.  But 
nowhere  in  the  answer  does  the  defendant 
McCandless  plead  the  titie  apparently  derived 
from  this  agi-eement  as  a  defense  to  the 
plaintiff's  action.  If  the  defendants  had  rest- 
ed their  defense  solely  upon  a  denial  of  the 
plaintifTs  titie,  and  the  evidence  Introduced 
had  shown  that  McCandless,  under  the  agree- 
ment referred  to,  really  had  title  to  an  undi- 
vided one-tenth  Interest  in  the  property,  it  Is 
possible  that  the  direction  of  a  verdict  agaiust 
him  for  the  entire  Interest  In  the  property 
would  have  been  erroneous;  but  when  In  his 
answer  he  does  not  rest  bis  defense  entirely 
upon  a  denial  of  the  plaintiff's  titie,  but  ad- 
mits the  allegation  of  the  petition  whic^iiu 
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effect,  charges  that  his  only  claim  to  the 
property  Is  under  deeds  of  a  certain  date  and 
character,  and  falls  to  prove  that  he  does  hold 
title  under  the  deeds  referred  to  In  the  peti- 
tion, no  other  termination  of  the  case  could 
be  properly  bad  than  one  directing  that  in 
the  issue  thus  made  the  plaintiff  has  prevail- 
ed, when  the  evidence  supports  the  allega- 
tions of  the  plaintiff  as  to  its  title.  The 
brief  of  evidence  does  not  disclose  the  con- 
tents of  the  agreement  under  which  the  de- 
fendant McCandless  claims  to  own  a  one- 
tenth  interest  in  the  property.  All  that  ap- 
pears In  the  record  as  to  the  character  of  the 
conveyance  Is  la  the  quotation  above  made, 
which  was  merely  a  conclusion  of  counsel 
who  drew  the  bill  of  exceptions  as  to  the 
legal  effect  of  the  paper.  But  even  treating 
the  agreement  as  vesting  title  in  McCandless 
to  an  undivided  one-tenth  interest  In  the 
property  at  the  date  of  the  agreement,'  under 
the  pleadings  this  title  is  not  relied  on  as  a 
defense  in  this  case.  It  may  be  then  asked, 
for  what  purpose  was  it  Introduced  In  evi- 
dence? Even  if  not  rell^  upon  as  a  muni- 
ment of  title,  it  may  have  been  admissible 
to  show  that  at  the  date  of  the  agreement  M. 
T.  Singleton  was  dealing  with  the  property 
as  his  own,  and  apparently  at  that  time  not 
recognizing  the  trust  which  he  afterwards 
set  up  in  the  property  for  the  benefit  of  him- 
self and  his  associates.  But  be  this  as  it 
may,  the  mere  fact  that  it  was  Introduced  In 
evidence  will  not  give  the  defendant  the 
right  to  rely  upon  It  as  evidence  of  title,  as, 
under  the  pleadings  in  the  case,  there  is  noth- 
ing to  show  that  this  title  was  relied  upon  in 
any  way. 

Judgment  atBrmed.  All  the  Justices  con- 
curring, except  LITTLE,  J.,  disqualified,  and 
LEWIS,  J.,  absent  on  account  of  stckness. 


AYERS  et  ai.  v.  MAKELT. 

(Supreme  Court  of  North  Carolina.    Sept.  28, 
1902.) 

VENDORS  AND  VENDEES— EXECUTORY  CON- 
TRACT—ASSUMPTION OP  incumbrance:— OR- 
DER-DISCRETION—PRESUMPTION— APPEAL. 

1.  The  presumption  that  the  court  refused 
leave  to  amend  an  answer  as  a  mere  matter  of 
discretion,  when  the  order  is  silent  as  to  the 
ground  of  refusal,  is  rebutted  when  in  malting 
lip  the  rase  on  appeal  the  judee  states  that  he 
did  not  refuse  as  a  matter  of  discretion,  but  on 
thi>  ground  that  the  offered  amendment  was  in- 
siitllcient. 

2.  Where,  under  an  executory  contract  for 
tiie  purchase  of  laud  which  was  incumbered  by 
a  mortgage,  it  was  agreed  that  the  Install- 
ments of  the  purchase  price  as  they  matured 
should  be  applied  on  the  mortgage  until  it  was 
reduced  to  a  specified  sum,  the  vendee  did  uot 
thereby  assume  the  payment  of  the  mortgage 
debt. 

3.  An  appeal  from  an  order  denying  a  motion 
to  amend  an  answer  is  premature.  Exception 
should  be  entered,  and  case  proceeded  with. 

1i  3.  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  H 
370,   706. 


Appeal  from  superior  court,  Hyde  coimtr; 
Jones,   Judge. 

Action  by  S.  B.  Ayers  and  others  agaln«t 
M.  ^lalcely  to  recover  money  paid  on  a  Judg- 
ment recovered  against  plaintiffs  on  a  bond 
in  an  ejectment  suit,  on  the  ground  that  de- 
fendant had  agreed  to  hold  them  Iiarmle&< 
from  liability  on  such  bond.  From  an  or- 
der denying  defendant's  motion  to  amend  tbe 
answer  and  set  up  a  counterclaim,  he  ap- 
peals.   Appeal  dismissed. 

In  July,  1893,  EL  W.  Wahab  and  George 
Gredle,  being  then  the  owners  of  a  certain 
tract  of  land  in  Hyde  county,  Icnown  as  tlie 
"Donnell  Farm,"  entered  into  a  written  con- 
tract and  agreement  to  sell  and  convey  the 
same  to  Stephen  B.  Ayers  for  the  price  of 
$40,000.  Five  thousand  dollars  of  the  pur- 
cliase  money  was  to  l>e  paid  in  November. 
1891,  and  $5,000  on  the  Ist  of  November  in 
each  subsequent  year,  with  interest  on  ail 
unpaid  sums,  payable  annually,  until  tbe 
whole  purchase  money  should  be  paid. 
Makely,  the  defendant  in  this  action,  was  a 
party  to  the  contract  At  the  time  of  its 
execution  he  held  a  mortgage  on  the  tract 
of  land,  and  agreed  to  purchase  another  in- 
cumbrance on  tbe  same,  held  by  James  A. 
Bryan,  trustee  of  Miss  Donnell,  both  incum- 
brances aggregating  about  $25,000.  It  was 
further  agreed  in  the  contract  that  the  pay- 
ments to  be  made  by  Ayers  were  to  he  ap- 
plied to  the  payments  of  the  incumbrancos 
until  the  principal  of  the  in(*umbrance8  and 
interest  tbereon  should  be  reduced  to  $10,00<>. 
When  that  should  be  done,  then  Wahab  and 
Credle  and  their  respective  wives  were  to 
execute  and  deliver  to  Ayers  a  good  deed  in 
fee  to  the  land,  and  Ayers  at  the  same  time 
was  to  execute  and  deliver  his  notes  to  Make- 
ly, secured  by  a  mortgage  upon  the  premises 
for  the  $10,000  In  two  payments  of  ?5.0(Xi 
each,  to  be  a  first  lien  on  the  land.  Ayem 
was  also  to  execute  his  notes  to  Wahab  and 
Credle  for  the  balance  of  the  purchase  mon- 
ey, to  be  secured  by  a  mortgage  on  the  prem- 
ises. It  was  also  agreed  that  in  case  of  de- 
fault in  any  of  the  payments,  then,  at  ttie 
option  of  Ayers  and  Credle  and  Makely,  the 
contract  should  be  null  and  void,  and  tbe 
total  amounts  unpaid  should  be  considered 
due  and  payable  at  once.  Also  Ayers  was 
to  furnish  to  Makely  at  the  time  of  the  exe- 
cution and  delivery  of  the  contract  a  bouil 
satisfactory  to  Makely  In  the  sum  of  $10.00U 
guarantying  the  first  two  payments  provided 
for  by  this  contract.  Under  the  said  con- 
tract Ayers  went  into  possession  and  control 
of  the  land  on  the  Ist  day  of  November. 
1803,  the  rents  and  profits  for  that  year,  how- 
ever, to  belong  to  Wahab  and  Credle.  Dif- 
ferences and  controversies  having  arisen  iie- 
tween  Ayers  and  Wahab  and  Credle,  the  last 
two,  with  Makely,  instituted  an  action  of 
ejectment  in  the  superior  court  of  Hyde  coun- 
ty against  Ayers,  and  demanded  posi!(>ssiu!i 
of  the  laud.     Ayers  filed  his  answer  in  tli.Ht 
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suit,  and  gaye  the  bond  as  required  by  law 
In  the  6um  of  $200,  with  sureties.  Under  an 
order  of  the  superior  court,  made  in  the 
cause,  Ayers  was  required  to  give  an  addi- 
tional bond  In  the  sum  of  $5,000  to  secure  the 
rents,  costs,  and  damages  that  might  be  sus- 
tained by  the  plaintiff.  The  bond  was  given 
with  sureties.  While  the  action  of  ejectment 
was  pending  against  Ayers,  the  plaintiffs  In 
the  action,  Makely,  Wabab,  and  Credle,  en- 
tered Into  an  agreement  among  themselves 
whereby  Makely  Instituted  an  Independent  ac- 
tion against  Wahab  and  Credle  in  the  supe- 
rior court  of  Hyde  county  for  the  foreclosure 
of  the  mortgage  held  by  Makely  upon  the 
land  and  the  part  of  the  notes  or  bonds  own- 
ed by  Makely  and  secured  by  the  deed  of 
trust  to  James  A.  Bryan.  Ayers  was  not  a 
party  to  the  agreement,  and  was  not  a  party 
to  bo  faction  of  foreclosure.  By  the  terms  of 
the  ag^'eemeut  between  Makely  on  the  one 
part  and  Wabab  and  Credle  on  the  other,  it 
was  stipulated  and  provided  that  at  any  sale 
under  the  foreclosure  decree  In  the  cause, 
.Makely  would  bid  for  the  land,  or  cause  to 
be  bid  therefor,  such  sum  as  would  discharge 
the  Indebtedness  due  him  as  aforesaid  by 
Wabab  and  Credle;  or.  If  he  failed  to  do  so. 
and  bov^bt  the  land  himself  at  any  less 
price,  thaC  he  would  cancel  and  satisfy  the 
balance  of  his  judgment  upon  his  debts  afore- 
said. Under  his  contract  and  agreement 
with  Wahab  and  Credle,  as  aforesaid,  the 
land  was  sold  by  Makely,  through  a  commis- 
stoner  appointed  by  the  court,  on  the  Utb 
day  of  May,  1896,  and  was  purchased  by  him 
for  $15,500;  and  the  residue  of  said  Judg- 
ment due  Makelyt  after  crediting  the  amount 
brought  by  tbe  sale  of  the  land,  was  can- 
celed by  him  under  his  agreement  aforesaid. 
.\yer8,  notwithstanding  the  foreclosure  and 
sale,  continued  to  remain  in  possession  of  the 
premises.  Pending  the  said  action  of  eject- 
ment, Henry  W.  Wahab  died  Intestate,  and 
his  personal  representative  and  heirs  at  law 
were  made  parties  plaintiff  with  Makely  and 
Credle  therein.  A  judgment  was  recovered 
In  said  action  of  ejectment  against  Ayers  and 
his  sureties  and  In  favor  of  Geo.  Credle,  as 
surviving  partner  of  Wahab  &  Credle,  *or 
the  penal  sums  of  tbe  aforesaid  bonds  to  -e 
discharged  upon  the  paymput  of  $3,200.  with 
Interest  thereon  from  January  1,  1896,  being 
for  the  rents  and  profits  of  said  land  for  the 
year  1895,  and  for  the  further  sum  of  $464.65 
costs.  A  large  amount  has  been  paid  by 
some  of  tbe  sureties  of  Ayers  on  the  judg- 
ment recovered  against  them  In  the  suit  of 
ejectment.  The  defendant  appealed  from  the 
judgment  rendered. 

Roflmnn  &  Rodman  and  Geo.  W.  Ward, 
for  appellant.    Clias.  F.  Warren,  for  appellees. 

MONTGOMERY,  J.  (after  stating  the 
facts).  The  plaintiffs  in  this  action  are  Ayers 
and  the  sureties  on  his  bond  in  the  ejectment 
suit    In  the  complaint  they  allege  that  dur- 


ing the  pendency  of  the  action  of  ejectment 
Ayers  was  not  ejected  by  process  of  law,  but 
that  he  voluntarily  surrendered  possession  of 
the  premises  to  Makely  on  Makely's  express 
promise  to  Ayers  and  his  sureties  that  they 
should  not  be  held  responsible  for  the  rente 
and  profits  growing  out  of  the  land  while 
Ayers  was  In  the  possession  thereof,  and  that 
he  would  hold  Ayers  and  his  sureties  harm- 
less against  any  demand  that  might  be  made 
on  them  for  the  rents  and  profits  by  Wahab 
and  Credle.  And  this  action  is  brought  to 
recover  from  Makely  the  amount  which  the 
sureties  have  had  to  pay,  and  will  have  to 
pay,  because  of  'the  recovery  against  them  on 
the  bonds  In  the  ejectment  suit.  The  defend- 
ant, in  his  answer,  denied  tbe  cause  of  action 
alleged  In  the  complaint  At  the  fall  term, 
1901,  of  Hyde  superior  court  be  moved  to 
amend  his  answer,  and  to  plead  counterclaims 
and  set-off.  The  counterclaim  which  the  de- 
fendant desired  to  plead  was,  in  substance, 
that  Ayers  was  the  principal  In  tbe  bonds 
filed  In  the  ejectment  suit  and  that  the  other 
plaintiffs  were  sureties,  and  that  Ayers  owed 
him  $5,359.44,— that  amount  being  the  differ- 
ence between  the  amount  of  Makely's  incum- 
brance on  the  land  and  tbe  amount  at  which 
be  bought  the  land  at  the  commissioner's 
sale,— and  that  Ayers  bad  assumed  tbe  pay- 
ment of  tbe  Incumbrances.  The  motion  to 
amend  tbe  answer  and  set  up  the  counter- 
claim was  denied,  the  order  being  silent  as 
to  tbe  ground  of  refusal.  Tbe  plaintiff  con- 
tends that  there  can  be  no  appeal  at  any 
time  from  tbe  refusal  to  allow  tbe  answer  to 
be  filed,  for  the  reason  that  such  matter  was 
entirely  discretionary  with  tbe  court,  and, 
tbe  order  being  silent  as  to  the  ground  of 
refusal,  tbe  conclusion  is  that  it  was  denied 
as  a  matter  of  discretion.  But  In  making  up 
the  case  on  appeal  bis  honor  stated  that  he 
did  not  refuse  to  allow  the  amendment  as  a 
matter  of  discretion,  but  on  the  ground  that 
the  offered  counterclaim  did  not  amount  to  a 
counterclaim  in  law.  Tbe  presumption  In 
law  that  the  order  was  made  In  the  discre- 
tion of  the  court  was  rebutted  by  the  state- 
ment of  his  honor  to  tbe  contrary  In  the  case 
made  up  for  this  court  The  appeal  was  pre- 
mature, but,  as  tbe  whole  matter  In  dispute 
came  out  on  tbe  argument  here.  It  may  be 
best  for  all  (the  court  Included)  to  pass  upon 
the  ruling  made  by  his  honor  that  tbe  claim 
of  the  defendant  did  not  amount  to  a  counter- 
claim In  law.  We  see  no  error  in  the  ruling. 
It  was  argued  here  by  the  counsel  of  the  de- 
fendant that  tbe  legal  effect  of  tbe  contract 
of  sale  was  to  make  Ayers  the  principal  debt- 
or, as  between  himself  and  Wabab  and  Cre- 
dle, as  to  tbe  debts  due  by  Wahab  and  Cre- 
dle to  Makely,  and  that  that  position  was 
brought  about  by  the  assumption  by  Ayers  to 
pay  those  debts  for  Wabab  and  Credle.  On 
that  proposition  it  was  insisted  that  the  re- 
lease of  Wahab  and  Credle  from  their  indebt- 
edness to  Makely  was  only  a  release  of  the 
sureties,  and  not  a  release  of  Ayera,  the  prln- 
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clpal.  But  from  our  reading  of  the  contract 
-we  do  not  And  that  there  waa  any  assump- 
tion on  the  part  of  Ayers  of  the  debts  of 
Wahab  and  Credle  to  Makely.  The  relations 
of  the  parties  to  that  contract  were  not  chan- 
ged by  Its  execution.  The  most  that  could  be 
said  Is  that  Ayers  bound  himself  to  see  that 
particular  payments  on  the  purchase  money 
should  be  applied  to  the  claims  of  Makely. 
The  language  of  that  part  of  the  contract  Is 
as  follows:  "It  Is  understood  by  and  between 
the  parties  hereto  that  the  payments  above 
mentioned  to  be  made  by  said  third  party 
[Ayers]  shall  be  applied  to  the  payment  of 
those  Incumbrances  held  by  said  second  party 
[Makely]  until  the  principal  of  said  Incum- 
brances and  Interest  thereon  has  been  redu- 
ced to  the  sum  of  ten  thousand  dollars."  We 
are  of  the  opinion,  therefore,  that  when,  at 
the  time  of  his  purchase  of  the  land  at  the 
commissioner's  sale,  Makely  released  and  dis- 
charged Wahab  and  Credle,  the  principal 
debtors,  from  the  payment  of  the  incnmbran- 
ces,  Ayers  was  also  released.  The  appeal, 
however,  was  erroneously  granted,  because  It 
was  prematura.  Exception  should  have  been 
noted,  and  the  case  proceeded  with.  Milling 
Co.  V.  Plnlay,  110  N.  C.  411,  15  S.  B.  4; 
Walker  ▼.  Scott,  104  N.  C.  481,  10  S.  E.  523. 
Appeal  dismissed. 


BEST  r.  BRITISH  &  AMERICAN  MORTO. 
CO.,  Limited. 

(Supreme  Court  of  North  Carolina.    Sept.  23, 
1902.) 

ANSWBR    AFTER    TIHB-DI3CRBTION— VBRIFI- 
CATION  BT  CORPORATION— REHEARINO. 

1.  Under  Code,  I  274,  providing  that  the 
judge  may,  iu  his  discretion,  allow  an  answer 
after  the  time  limited,  exercise  of  the  discre- 
tion is  not  reviewable. 

2.  The  managing  director  of  a  foreign  corpo- 
ration is  an  officer,  within  Code,  §  258,  provid- 
ing that,  when  a  corporation  is  a  party,  verifi- 
cation of  a  pleading  may  be  by  an  officer 
thereof. 

3.  A  rehearing  cannot  be  had  of  a  question 
decided  on  a  fornieT  appeal  by  counsel  discuss- 
ing iu  his  brief  on  a  second  appeal  the  former 
decision,  and  suggesting  that  the  court,  ex  mero 
motu,  review  that  question. 

Appeal  from  superior  court,  Greene  coun- 
ty;   Allen,  Judge. 

Action  by  W.  E.  Best,  administrator, 
against  the  British  &  American  Mortgage 
Company,  Limited.  From  an  order  denying 
a  motion,  plaintiff  appeals.    AflBrmed. 

Oeo.  M.  Lindsay,  for  appellant.  L.  V. 
Morrill  and  Battle  &  Mordccai,  for  appellee. 


MONTGOMERY,  J.  The  defendant  in  this 
action,  a  nonresident  corporation,  was 
brought  into  conrt  by  publication.  A  special 
appearance  was  entered  on  its  behalf,  and  a 
motion  to  dismiss  the  action  and  vacate  the 

1  L  See  Appeal  and  Error,  vol.  S,  Cent.  Dig.  {  1810. 


attachment  was  granted.  Upon  the  appeal 
of  the  plaintiff,  that  ruling  was  declared  to 
be  erroneous  by  a  decision  of  this  court  12S 
N.  C.  351,  38  S.  E.  923.  The  plaintiff  in  due 
time  moved  in  the  court  below  for  Judgment 
on  his  verified  complaint  no  answer  having 
been  filed.  The  court  refused  the  motion, 
and  the  defendant  was  allowed  to  file  an  an- 
swer, and  the  plaintiff  appealed. 

It  does  not  appear  from  the  record  that  the 
defendant  got  leave  to  file  an  answer  under 
section  220  of  the  Code,  and  we  must  pre- 
sume, therefore,  that  the  order  was  made  un- 
der section  274  of  the  Code.  The  matter  was 
entirely  In  the  discretion  of  the  court  and 
cannot  be  reviewed  on  appeal.  Gilchrist  v. 
Kitchen,  86  N.  0.  20;  Woodcock  v.  Merrl- 
mon,  122  N.  C.  731,  30  S.  E.  321.  In  Mallard 
V.  Patterson,  108  N.  C.  255,  18  S.  R  98.  the 
defendant  filed  an  unverified  answer,  the 
complaint  in  the  action  having  been  verified; 
and  the  defendant,  after  a  lapse  of  five  years, 
asked  to  be  allowed  to  file  a  new  answer, 
properly  verified,  and  the  court  allowed  him 
the  leave,  though  he  was  not  entitled  to  it  as 
a  matter  of  right.  This  court  approved  of 
the  order,  and  declared  that  the  exercise  of 
the  discretion  by  bis  honor  was  not  review- 
able. 

After  the  answer  was  filed  in  the  case  now 
before  ns,  the  plaintiff  moved  'for  judgment 
on  the  ground  that  the  answer  was  not  prop- 
erly verified;  the  alleged  Insufficiency  being 
that  the  verification  bad  been  made  by  L.  H. 
Graham,  a  managing  director  of  the  defend- 
ant corporation.  The  motion  was  disallowed, 
and  properly  so.  When  a  corporation  is  a 
party,  the  verification  may  I>e  made  by  any 
officer  thereof.  Code,  §  258.  Certainly  the 
managing  director  of  a  foreign  corporation  is 
such  an  officer  as  would  meet  the  require- 
ments of  the  Code  in  the  matter  of  the  veri- 
fication of  pleadings. 

The  counsel  of  the  plaintiff.  In  his  brief, 
discusses  at  some  length  the  decision  of  this 
court  in  the  former  appeal  of  this  case  on 
the  question  of  the  discontinuance  of  the  ac- 
tion on  the  part  of  the  plaintiff,  and  suggests 
that  the  court  will,  ex  mero  motu,  review 
that  question.  But  rehearlngs  are  not  allow- 
ed tn  such  a  manner. 

No  error. 


DAWSON  V.  BAXTER  et  al. 

(Supreme  Conrt  of  North  Carolina.    Sept  23, 
1902.) 

LIBEL   PER   SB— BREACH   OF  DUTY   TO 
INDIVIDUALS. 

1.  A  publication  that  the  chief  of  police  and 
mayor,  on  being  invited  and  urged  to  co-oper- 
ate with  a  "citizen  committee,"  instead  of  doing 
so,  at  all  times  seriously  handicapped  their 
cfTorta  by  their  actions  and  manner  of  treat- 
ment, and  that  "we  could  have  accomplished 
better  results,  and  saved  much  time  and  labor, 
had  the  chief  of  police  and  the  major  recog- 
nized that  they  were  public  officers,  paid  as 
public  servants,  and  discharged  their  duty  in 
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accordane*  with  those  facta,"  was  not  libelons 
p«r  se,  as  it  did  not  charge  a  breach  of  official 
daty  as  to  the  public,  but  only  as  to  the  com- 
mittee, a  mere  Toluntary  organisation. 

Appeal  from  superior  court,  Pasquotank 
county;   Jones,  Judge. 

Action  by  W.  C.  Dawson  against  W.  M. 
Baxter  and  others  for  libel.  From  an  order 
sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Affirmed. 

Geo.  W.  Ward  and  P.  W.  McMullen,  for 
appellant.    lii.  1'  ■  Aydlett,  for  appellees. 

COOK,  J.  The  demurrer  to  the  complaint 
was  properly  sustained  by  his  honor.  No 
special  damage  Is  alleged  to  hare  resulted 
from  the  publication,  but  it  is  contended  to 
be  libelous  per  se.  The  publication  of  which 
plaintiff  complains  is  as  follows,  to  wit: 
"Becognlzing  the  fact  that  In  this  matter  all 
agencies  should  work  together  for  the  accom- 
plishment of  the  end  in  view,  we  immediate- 
ly proposed  that  we  should  commtmicate 
with  Mr.  Dawson,  the  chief  of  police,  and 
secure  the  benefit  of  his  services  and  abil- 
ity. Mr.  Dawson  was  waited  on  by  several 
members  of  the  committee  at  different  times, 
and  Invited  and  urged  to  co-operate  with  us. 
He  positively  refused  to  do  so,  and  from  the 
date  of  our  appointment  until  this  hour  he 
has  not— neither  has  the  mayor  of  this  city- 
done  one  single  thing  to  assist  us,  but  have 
at  all  times  seriously  handicapped  our  ef- 
forts by  their  actions  and  manner  of  treat- 
ment. For  this  reason  we  were  badly 
thwarted  In  our  efforts  at  the  very  outset" 
And  again:  "We  could  have  accomplished 
better  results,  and  saved  much  time  and  la- 
bor, had  the  chief  of  police  and  the  mayor 
recognized  that  they  were  public  officers, 
paid  as  public  servants,  and  discharged  their 
duty  in  accordance  with  those  facts."  It 
was  made  by  the  defendants  and  one  H.  T. 
Greenleaf,  who  were  appointed  a  committee 
of  five  for  certain  ends  and  purposes  foreign 
to  this  complaint,  and  that  said  committee 
was  styled  and  known  as  the  "Citizens'  Com- 
mittee." The  publication  shows  that  plain- 
tiff is  charged  with  a  breach  of  his  official 
duty  with  respect  to  the  defendants  in  the 
execution  of  the  ends  and  purposes  for  which 
they  were  appointed,  and  not  with  respect 
to  the  public.  Then  what  official  duty  did 
plaintiff  owe  to  them?  None  is  alleged  in 
the  complaint,  nor  does  any  appear  up<m  the 
face  of  the  publication.  The  "committee" 
appears  to  have  been  a  volunteer  organiza- 
tion and  self-appointed.  It  nowhere  appears 
that  it  had  any  legal  existence,  or  that  it 
owed  any  duty  or  service  to  the  public,  or 
that  the  public,  through  its  officers,  owed  it 
any  duty  or  service;  and  the  court  cannot 
assume  such  to  be  the  fact.  "Quod  non  ap- 
imret  non  est."  We  must  construe  the  lan- 
guage of  the  publication  as  a  whole  in  its 
ordinary  and  popular  sense  with  reference  to 
-what  the  persons  to  whom  it  was  published 
would  reasonably  suppose  to  have  been  in- 


tended (Jaggard  on  Torts),  and  not  what  de- 
fendants intended  to  charge,  or  what  plain- 
tiff understood.  Plaintiff  Insists  that  he  is 
charged  with  misfeasance  and  nonfeasance 
in  office.  Defendants  contend  that  the 
breach  of  duty  charged  has  reference  solely 
to  his  hindrance  and  refusal  to  assist  them 
in  their  undertaldng  as  a  "committee,"  and 
not  to.  his  official  duties  with  reference  to  the 
public.  To  arrive  at  a  proper  construction  of 
the  publication,  we  must  construe  the  doubt- 
ful part  by  comparing  it  with  those  parts 
which  are  clear  and  certain,  and  so  find  out 
its  sense  from  the  words  and  obvious  Intent 
of  the  others,  as  in  the  case  where  the  mean- 
ing of  a  word  is  doubtful  its  meaning  must 
be  ascertained  from  its  associates.  "Noscltur 
a  sociis."  So  coupling  the  words  of  the  last 
sentence  of  the  publication  with  those  of  the 
preceding,  we  can  ascertain  the  sense  in 
which  they  should  be  understood.  "Copula- 
tio  verborum  indlcat  acceptationem  in  eodem 
sensu."  Thus  construing  them,  we  find-  the 
charge  of  misfeasance  to  be  that  he,  as  an 
officer,  hindered,  handicapped,  and  badly 
thwarted  their  efforts  In  carrying  out  their 
undisclosed  purpose;  and  that  of  nonfeasance 
to  be  that  he  did  not  recognize  that  he  was 
a  public  officer,  and  did  not  discharge  his 
duty  in  accordance  with  the  fact,  in  that  he 
would  not  raider  any  official  service  In  aid 
of  their  purposes.  With  this  understanding 
of  the  meaning  of  the  publication  taken  from 
its  face  and  context,— and  they  must  have 
been  so  understood  by  the  readers,— we  are 
unable  to  discern  any  meaning  or  intendment 
which  would  bring  the  plaintiff  into  disre- 
pute, or  which  imputed  to  him  an  unfitness^ 
either  in  resiwct  of  morals,  inability,  or  want 
of  integrity,  for  the  discharge  of  the  duties 
of  his  office;  and  we  cannot  go  beyond,  and 
enter  into  the  region  of  conjecture,  but  must 
confine  ourselves  to  the  allegations  contained 
in  the  complaint.  From  this  publication  it 
nowhere  appears  that  plaintiff  was  charged 
with  having  violated  or  failed  to  perform 
any  duty  imposed  upon  blm  by  his  office. 
As  a  public  officer  and  public  servant,  he 
was  obliged  to  obey  and  execute  the  pre- 
scribed and  established  laws  of  the  land,  and 
not  to  serve  and  co-operate  with  any  body 
or  bodies  of  men  having  neither  legal  exist- 
ence nor  legal  authority  to  make,  execute,  or 
enforce  law,  or  to  preserve  the  peace.  As 
their  ends  and  purposes  were  foreign  to  the 
matters  of  the  complaint,  and  no  legal  au- 
thority is  shown  for  their  appointment,  it 
must  be  assumed,  even  if  not  engaged  in  an 
unlawful  purpose,  that  their  undertaking 
was  not  within  the  pale  and  protection  of  the 
law,  or  that  they  were  undertaking  to  usurp 
the  fimctlons  of  officers  of  the  law,  and  by 
reason  of  their  incompetency  or  inexperience 
the  plaintiff  officer  did  not  deign  to  dignify 
them  with  his  official  recognition.  And  as 
the  plaintiff  and  mayor,  of  whom  they  also 
complain,  did  not  take  steps  to  suppress  their 
efforts,   we  must  assume  that  the  purpose 
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tbey  had  In  view  was  not  of  a  criminal 
character. 

Defendants,  in  their  publication,  do  not 
state  such  facts  as  to  show  that  they  were 
engaged  In  an  undertaking  which  would  «i- 
tltle  them  to  invoke  the  aid  of  legal  author- 
ity. They  do  not  claim  that  plaintiff  ofHcer 
failed  to  discharge  any  duty  further  than  to 
fall  to  assist  them  in  their  uwu  peculiar  un- 
dertaking. To  refuse  them  his  services  and 
ability  in  that  behalf,  he  had  a  right  to  do, 
and  "he  positively  refused  to  do  so";  and  he 
at  all  times  seriously  handicapped  their  ef- 
forts by  his  actions  and  manner  of  treat- 
ment. Should  he  have  done  otherwise?  So 
far  as  the  record  shows,  the  duties  of  his 
«fflce  did  not  require  it.  In  thwarting  their 
eflForts,  and  preventing  them  from  accom- 
plishing better  results,  and  saving  them 
much  time  and  labor,  by  not  recognlxlng  the 
fact  that  be  was  a  public  officer,  and  not 
discharging  his  duty  In  accordance  with  those 
facte,  it  seems  that  he  regarded  the  matter 
they  had  in  view  as  being  of  such  a  char- 
acter as  would  appeal  to  his  discretion,  rath- 
er than  a  demand  as  of  legal  right.  The 
inference  is  strong  that  they  were  endeavor^ 
Ing  to  manage  matters  which  pertained  to 
the  duties  of  the  chief  of  police  and  mayor, 
who  deemed  their  uninvited  efforts  officious 
and  unnecessary,  and  kept  aloof  froiu  them. 
If  that  be  so,  then  the  officers  would  owe 
them  no  duty;  and  to  charge  them  with  a 
failure  of  duty  with  respect  of  them  would 
not  injure  the  plaintiff's  reputation,  or  ex- 
pose him  In  his  private  or  official  character 
to  public  scandal,  hatred,  ridicule,  or  con- 
tempt. 

As  there  is  no  special  damage  alleged  to 
have  resulted  from  the  publication,  it  must 
appear  that  the  words  of  the  publication 
were  such  as  to  Impute  to  the  plaintiff  an 
unfitness  to  perform  the  duties  of  his  office, 
«r  a  want  of  integrity  in  the  discharge  of 
«uch;  and  this  the  words  do  not  show. 

There  la  no  error. 


BULLUCK  et  al.  v.  BULI.UOK  et  al. 

(Supreme  Court  of  North  Carolina.    Sept.  23, 
1902.) 

ADVERSa  POSSESSION— TENANCY  —  PRESUMP- 
TION—EVIDENCE. 
1.  Code,  i  147,  provides  that,  whenever  the 
relation  of  landlord  and  teuant  shall  have  ex- 
isted, the  possession  of  the  tenant  shall  be 
deemed  the  possession  of  the  landlord,  until 
20  years  from  the  last  payment  of  rent,  not- 
withstanding the  tenant  may  have  claimed  to 
hold  adversely  to  his  landlord.  Held,  that 
where,  in  partition,  defendant  claimed  by  ad- 
verse possession,  it  was  error  to  exclude  a  ques- 
tion as  to  whether  defendant  entered  as  a  ten- 
ant; the  intent  being  to  show  tenancy  and 
payment  of  rent  for  more  than  30  years. 

Appeal  from  superior  court,  Edgecombe 
county;    Bryan.  .Tudge. 

Action  by  F.  B.  Builuck  and  others  against 
W.   O.   Builuck  and  others.    From  a  Judg- 


ment for  defendants,  plaintiffs  appeal    Be- 
versed. 

O.  M.  T.  Fountain,  for  appellants. 

CTiARK,  J.  This  action  began  as  a  peti- 
tion for  partition.  The  defendants  pleaded 
sole  seisin  and  the  statute  of  limitations  un- 
der adverse  possession  up  to  known  and  visi- 
ble boundaries  for  more  than  20  years. 
Thereupon  the  action  was  transferred  to  court 
at  term  for  the  trial  of  the  issue  of  title  as 
in  an  action  of  ejectment.  The  plaintiff  ask- 
ed a  witness,  "Did  the  defendant  W.  O.  Bui- 
luck' enter  possession  of  the  Minnls  place  in 
1874  as  the  tenant  of  Jesse  Builuck.  your 
father?"  This  question,  counsel  stated,  was 
asked  for  the  purpose  of  showing  that  the  de- 
fendant entered  Into  possession  as  the  tenant 
of  Jesse  Builuck,  and  has  so  remained,  pay- 
ing rent,  for  more  than  30  years.  The  evi- 
dence was  excluded,  as  were  three  other  qnes- 
tions,  somewhat  different  In  form,  but  all 
asked  for  the  same  purpose,  and  the  plain- 
tiff excepted.  There  was  error.  Code,  §  147; 
Mobley  v.  Griffin,  104  N.  C,  at  page  115.  10 
S.  B.  142.  In  Alexander  v.  Gibbon.  118  N.  C. 
796,  24  S.  B.  748,  54  Am.  St.  Rep.  757,  the 
point  Is  BO  clearly  treated  and  disposed  of  by 
the  present  learned  Chief  Justice  that  farther 
discussion  Is  unnecessary.  That  case  Is  cited. 
Shannon  v.  Lamb,  126  N.  C.  47,  35  S.  E.  232; 
Hatcher  v.  Hatcher,  127  N.  O.  201,  87  S.  B. 
207. 

Error. 


SWIFT  et  al.  v.  DIXON  et  al. 

(Supreme  Con.t  of  North  Carolina.    Sept.  23, 
1902.) 

LEASED— LAND  INCLUDED— EVIDENCE  —  If  ORT- 
OAOE  FORECLOSURE  —  PARTIES  —  ADVERSE 
FOSSBBSION  —  LIMITATIONS  —  MARRIED  WO- 
MEN. 

1.  A.  mortgaged  her  lands,  known  as  tlie  "8. 

Form,"  reserving  her  homestead  rights  therein. 
After  her  homestead  was  laid  off,  there  was  a 
foreclosure,  and  deed  was  given  reserving  such 
homestead  rights,  and  defendant  got  from  the 

Eurchaser  a  deed  for  the  tract  outside  the 
omestead  boundary.  After  being  in  possession 
of  the  laud  conveyed  to  him  a  number  of  years, 
treating  it  as  his  own,  taking  the  rents  and 
profits,  and  paying  none  to  any  one,  he  took  a 
lease  from  A.  of  "all  her  land  and  interest  in 
the  land  that  she  formerly  resided  on  •  •  •. 
known  as  the  'S.  Farm,'  "  whereupon  he  went 
into  possession  of  the  land  in  the  homestead 
boundary,  and  paid  her  rent  therefor.  Held, 
that  these  facts  authorized  a  finding  that  the 
lease  did  not  cover  the  whole  tract  mortgaged, 
thus  estopping  defendant  to  deny  A.'s  title  to 
the  whole  tract,  but  covered  only  the  home- 
stead allotment. 

2.  A.  and  her  husband,  R.,  gave  a  trust  deed 
on  her  lands.  Action  to  foreclose  was  begun 
by  issuance  of  summons  against  them,  return- 
able to  foil  term,  1878,  which  was  served  on 
her,  but  not  on  him,  and  was  not  returned. 
Thereafter  another  action  was  begun  by  issu- 
ance of  summons  against  them  returnable  to 
spring  term,  1879,  which  was  served  on  him 
alone,  and  at  this  term,  complaint  having  been 
filed,  default  judgment  was  taken  against  them. 
under  which  there  was  a  sale.    There  was  no 
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order  for  an  alias  or  to  consolidate  the  actions. 
Htid,  that  A.  was  not  a  party  to  the  action  in 
which  judgment  of  foreclosure  and  sale  was 
had. 

3.  Where  one  was  in  actual  adverse  posses- 
sion, under  color  of  title,  of  land  of  a  married 
woman,  for  seven  years  before  the  death  of  her 
husband,  and  she  failed  to  bring  her  action 
therefor  within  the  three  years  after  his  death 
nllowed  by  Code,  f  148,  her  heirs  are  barred  by 
adverse  possession  and  limitations  from  recov- 
ering it. 

Appeal  from  superior  court,  Greene  county; 
Moore,  Judge. 

Action  by  W.  O.  Swift  and  others  against 
R.  D.  S.  Dixon  and  others.    Judgment  for  de-  i 
fendants,  and  plaintiffs  appeal.     Modified. 

Geo.  M.  Lindsay  and  Jarvls  &  Blow,  for  ap- 
pellants. L.  V.  MorrlU  and  Connor  &  Son, 
for  appellees. 

FURCHES,  0.  J.  In  1877  Anna  S.  Rawta 
ivas  the  owner  of  the  land  in  controversy,  and 
her  husband,  Isaiah  Bawls,  was  Indebted  to 
William  Devrles  &  Co.  and  to  Devries,  Young 
&  Co.,  and  to  secure  this  Indebtedness  the 
5iald  Anna  S.  Rawls  and  her  husband,  Isaiah 
Rawls.  made  and  executed  a  deed  in  trust 
to  W.  X.  Dortch  on  said  land.  This  indebted- 
ness not  being  fully  paid,  said  Dortch,  trustee, 
on  the  Ist  day  of  September,  1878,  commenced 
an  action  by  the  Issuance  of  a  summons 
against  the  said  Isaiah  Rawls  and  wife,  Anna 
S.  Rawls,  for  the  purpose  of  foreclosing  said 
tmst,  returnable  to  fall  term  of  Greene  su- 
perior court.  Service  of  this  summons  was 
acknowledged  by  Anna  S.  Rawls,  but  no  serv- 
ice was  made  upon  her  husband,  Isaiah 
Rawls.  But  this  summons  was  not  returned 
to  said  fall  term,  or,  if  it  was,  it  was  not  put 
upon  the  docket  of  said  court.  And  on  the 
2d  day  of  March,  1879,  the  plaintiff,  Dortch, 
commenced  another  action  by  issuing  another 
summons  against  said  Rawls  and  wife,  which 
was  served  on  the  husband  alone;  and  at  said 
«pring  term  of  said  court  the  plaintiff  filed 
bis  complaint,  and  took  judgment  for  want 
■at  an  answer,  no  appearance  ever  having  been 
made  by  either  of  the  defendants  named  in 
the  summons.  Under  this  Judgment  Isaac  F. 
Dortch,  the  commissioner  named  In  the  Judg- 
ment, sold  said  land  on  Saturday,  the  17th 
day  of  January,  1880,  when  William  R.  Dev- 
rles became  the  purchaser  at  the  price  of  $1,- 
500,  which  sale  was  reported  to  spring  term 
of  said  court  and  confirmed.  It  appears  that 
-snid  deed  from  Isaac  F.  Dortch  to  Devrles, 
the  purchaser,  was  executed  before  the  sale 
was  reported  and  confirmed.  It  also  appears 
from  the  decree  of  the  court  confirming  said 
snle  that  the  purchaser  v^ufi  one  of  the  plain- 
tiffs In  the  action  under  which  the  land  was 
sold.  It  also  appears  from  the  mortgage  It- 
self that,  while  It  conveyed  a  large  boundary 
of  land.— being  the  entire  tract  on  which  the 
mortgngors  resided.— it  contained  the  follow- 
ing: "The  said  Anna  S.  .  Rawls  reserving, 
-however,  her  homestead  right  under  the  con- 
stitution and  laws  of  the   state  in  the   said 


land."  This  homestead  had  been  laid  off  and 
located  by  metes  and  bounds  before  the  sale 
by  the  said  commissioner,  and  he  sold  and 
conveyed  to  Devries  under  the  same  terms 
of  reservation  as  those  contained  In  the  mort- 
gage, and  all  the  mesne  conveyances  from 
Devries  contain  the  same  reservations  as  to 
the  homestead  of  Mrs.  Rawls  down  to  the 
last,  which  Is  a  deed  from  Jones  to  the  de- 
fendant Dixon,  which  deed  only  conveyed 
that  part  of  the  tract  outside  of  the  home- 
stead boundary.  But  after  the  death  of  Mrs. 
Rawls  the  defendant  bought  and  took  a  deed 
from  Jones  for  that  part  of  the  land  covered 
by  the  homestead.  After  the  death  of  Isaiah 
Rawls,  and  on  the  22d  of  November,  1890, 
the  defendant  Dixon  leased  from  Mrs.  Rawls 
"all  her  land  and  interest  in  the  land  that 
she  formerly  resided  on  In  Greene  county, 
and  known  as  the  *Dr.  Swift  Farm,'  for  the 
year  1891,  and  as  long  thereafter  as  the  par^y 
of  the  second  part  wishes  this  lease  to  be  m 
force,"  for  the  price  of  $150  or  1,700  pounds 
of  lint  cotton  per  year.  Isaiah  Rawls  died  on 
the  18th  day  of  May.  1883.  and  Anna  S. 
Rawls  died  in  February,  1900,  and  the  plain- 
tiffs are  the  children  and  heirs  at  law  of  the 
said  Anna  S.  Rawls,  and  this  action  Is  brought 
to  recover  said  land.  A  Jury  trial  was  waived, 
and  the  whole  case  was  submitted  to  his  honor 
to  find  the  facts  and  declare  the  law,  which 
be  proceeded  to  do,  and  the  same  are  set  out 
and  sent  up  as  a  part  of  the  case  on  appeal, 
with  the  plaintifi"8  exceptions  thereto.  These 
findings  are  very  lengthy,  covering  13  pages 
of  printed  matter,  and  we  will  not,  therefore, 
set  them  out  in  full,  but  will  state  such  as 
we  think  have  any  bearing  in  the  case,  and 
we  have  already  stated  the  most  of  those  we 
think  of  any  importance  to  its  consideration. 

It  was  contended  by  the  plaintiffs  that  the 
lease  from  Mrs.  Rawls  to  the  defendant,  made 
in  October,  1880,  covers  the  whole  tract  of 
land  mortgaged  to  Dortch,  and  was  an  es- 
toppel on  the  defendant  to  deny  the  title  of 
Mrs.  Rawls  to  the  whole  tract;  while  the  de- 
fendant contended  that  it  only  extended  to 
that  part  of  the  tract  covered  by  the  home- 
stead allotment.  And  his  honor  sustained  the 
defendant's  contention,  and  found  as  a  fact 
that  It  only  covered  the  homestead.  Tills 
Is  final,  and  not  reviewable  by  this  court, 
If  there  is  any  evidence  to  sustain  such  find- 
ing. This  Is  admitted  by  the  plaintiffs,  but 
they  say  there  is  no  such  evidence;  but  It 
seems  to  us  there  was  such  evidence  as  au- 
thorized the  finding.  There  was  the  fact  that 
the  defendant  had  bought  the  land  outside  of 
the  homestead  boundary  from  Jones,  was  in 
posKession  of  It  before  the  date  of  this  lease, 
and  had  been  for  a  number  bt  years  treating 
It  as  his  own,  taking  the  rents  and  profits, 
and  paying  none  to  any  one.  He  paid  no 
rent  to  Mrs.  Rawls  until  after  this  lease  was 
made,  when  he  went  hito  possession  of  the 
homestead  boundary,  and  paid  her  rent  for 
the  same.  This  evidence,  we  think,  authorized 
the  court  to  make  this  finding,  as  It  is  unrea- 
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sonable  to  snppoae  he  would  bave  leased  bla 
own  land  from  Mrs.  Rawla. 

Tbe  court  finds  that  the  summons  Issued 
to  fall  term,  1878,  was  never  placed  on  the 
docket  until  he  ordered  It  to  be  done  at  this 
trial,  and  finds  there  was  no  order  for  an 
alias,  nor  to  consolidate  the  two  actions.  Up- 
on the  facts  found  the  court  held  as  a  matter 
of  law  that  Anna  S.  Rawls  was  a  party  to 
and  bound  by  the  judgment  taken  at  spring 
term,  1879.  In  this  there  is  error.  It  la 
manifest  that  the  complaint  was  filed  at 
spring  term,  1879,  upon  the  summons  re- 
turnable to  that  term  of  court  It  Is  true 
that  there  is  not  a  mark  on  the  complaint 
to  show  when  it  was  filed;  not  even  on  the 
verification.  Bat  how  could  it  have  been  filed 
before  then,  when  there  was  no  such  case  on 
the  docket?  Where  the  plaintlft  hi  an  action 
is  the  purchaser  of  land,  the  burden  is  upon 
him  and  those  claiming  under  him  to  show 
that  everything  necessary  to  sustain  the  judg- 
ment has  been  done.  Lyerly  v.  Wheeler,  83 
N.  O.  288,  53  Am.  Dec.  414,  approved  in  Lee 
T.  Eure,  82  N.  C.  431,  and  many  other  cases. 

We  see  no  connection  between  the  summons 
returnable  to  fall  term,  1878,  and  the  action 
In  which  the  judgment  was  taken.  There  Is 
nothing  on  the  docket  to  show  any  connection 
between  the  summonses,  and,  if  there  was,  it 
devolved  upon  the  plaintiff  In  the  action  un- 
der which  the  land  was  sold  and  those  claim- 
ing under  him  to  show  it  (if  it  could  be  shown 
outside  the  records  themselves).  This  being 
so,  the  said  Anna  S.  was  never  a  party  to  the 
action  in  which  the  judgment  of  foreclosure 
and  sale  was  had.  The  defendant  cites  Har- 
rison T.  Hargrove,  120  N.  C.  96,  26  S.  E.  936, 
58  Am.  St.  Rep.  781,  as  sustaining  his  conten- 
tion, upon  the  ground  that,  although  Anna  S. 
was  not  In  fact  served,  the  clerk  inadvertent- 
ly entered  upon  the  docket  that  she  had  been 
served.  Whether  this  (If  the  plaintiff  had 
not  been  the  purchaser)  would  have  availed 
the  defendant  or  not,  as  the  record  proper 
showed  that  she  had  not  been  served,  it  is 
not  necessary  for  us  to  say.  But  as  one  of 
the  plaintiffs  was  the  purchaser  at  the  com- 
missioner's sale,  it  was  bis  duty  to  know 
whether  she  had  been  served,  and,  if  she  bad 
not  been,  he  got  no  title.  Lyerly  v.  Wheeler, 
supra.  The  case  of  Harrison  v.  Hargrove  is 
distinctly  put  upon  the  ground  that  he  was 
not  a  party,  and  was  an  innocent  purchaser, 
without  notice,  and  is  therefore  distinguished 
from  Chambers  v.  Brigman,  75  N.  G.  487, 
where  it  was  held  the  purchaser  got  no  title. 
If  Hargrove  had  been  a  party  to  the  action 
under  which  be  bought  he  would  have  gotten 
no  title,  and  the  plaintiffs  in  that  case  would 
have  recovered.  Then  William  R.  Devrles  got 
no  title  by  this  sale,  and  the  purchaser  from 
bim  got  nothing  but  a  color  of  title.  But  the 
deed  from  Devrles  to  Jones  and  Beaman  Is 
dated  the  6th  of  October,  1880,  and  they  Im- 
mediately entered  Into  possession  of  all  the 
land  outside  the  homestead  boundary,  and 
they  and  those  claiming  under  them,  down  to 


and  Indnding  the  defendant,  have  been  in 
the  actual  adverse  possession  of  said  land  ever 
since,  except  the  land  covered  by  the  home- 
stead, and  that  remained  in  possession  of  Mrs. 
Rawls,  by  herself  and  her  tenants,  down  to 
and  at  the  time  of  her  death;  that  Ib,  (torn 
1880  to  1900. 

As  defendant  and  those  under  whom  be 
claimed  have  beld  possession  under  color  of 
title  seven  years,  this  would  have  been  sufii- 
cient  to  ripen  the  title,  if  there  had  been  no 
exception  to  the  general  rule.  But  as  Mrs. 
Rawls  was  a  married  woman,  time  was  not 
counted  against  her  until  her  husband  died,  on 
the  18tb  of  May,  1893,  provided  she  availed 
herself  of  the  statutory  time  to  bring  her  ac- 
tion after  his  death,  which  was  three  years. 
Section  148,  Code.  That  time  expired  on  the 
18th  of  May.  1896,  and  this  action  was  not 
commenced  until  the  28th  day  of  April,  1900. 
The  plaintiffs,  therefore,  are  barred  by  the 
lapse  of  time,  actual  adverse  possession,  and 
the  statute  of  limitations  from  recovering  that 
part  of  the  land  sued  for  outside  of  the  home- 
stead boundary.  But  they  are  not  barred  by 
the  statute,  are  the  owners  of  and  entitled  to 
recover  that  part  of  the  land  sued  for  em- 
braced within  the  homestead  boundary. 

There  is  error,  and  the  judgment  of  the 
court  below  will  be  modified  in  accordance 
with  this  opinion.    Error. 


DUFFY  T.  B.  H.  &  J.  A.  MEADOWS  CO. 

(Supreme  Court  of  North  Carolina.    Sept  23, 

1902.) 

NUISANCE-UNPLEASANT    AND    0FPEN8IVB 
ODOR— APPBALr-DENIAL  OF  MOTION. 

1.  A  Kuauo  manufactory,  though  it '  may 
largely  use  undeodorized  decayed  fish  in  its 
processes,  is  not  a  naisance  per  se,  unless  it  is 
80  situated  as  to  affect  the  health  or  comfort 
of  the  commanity  by  means  of  its  odors. 

2.  The  fact  that  odors  carried  a  great  dis- 
tance by  the  wind  are  "unpleasant  and  objec- 
tionable is  not  sufScient  ground  for  interfer- 
ence by  the  court  with  the  establishment  from 
which  they  arise. 

3.  The  denial  of  a  motion  for  judgment  upon 
the  complaint  and  answer,  with  damages  to  l>e 
thereafter  determined  by  the  jury,  is  not  an 
appealable  matter,  the  proper  practice  being 
to  note  an  exception  to  the  refusal,  so  as  to 
have  it  considered  on  appeal  from  the  final 
judgment 

Appeal  from  superior  ooort.  Craven  coun- 
ty;   Winston,  Judge. 

Action  to  abate  a  nuisance,  brought  by 
Francis  Duffy  against  the  E.  H.  &  J.  A. 
Meadows  Company.  From  an  order  denying 
his  motions  for  judgment  and  for  injunction 
upon  the  complaint  and  answer,  plaintiff  ap- 
peals.   Affirmed. 

W.  D.  Mclver  and  A.  D.  Ward,  for  appel- 
lant M.  De  W.  Stevenson  and  W.  W.  Clark, 
for  appellee. 

MONTGOMERY,  J.  The  plaintlft  com- 
menced this  action  to  have  abated  an  alleged 
nuisance,  to  wit  a  manufactory  of  guano. 
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on  tbe  premises  of  tbe  defendant  The  plain- 
tiff, In  his  complaint,  alleged  that  the  manu- 
factory was  both  a  public  and  a  private  nui- 
sance. The  complaint  Is  that  the  odors  arla- 
InK  from  certain  of  the  materials  used  In  the 
manufacture  of  the  guano  gives  out  an  un- 
pleasant and  objectionable  odor,  amounting 
to  an  offensive  stench;  that  the  odors  are  so 
noisome  and  offensive  that  they  "pollute  and 
permeate  the  atmosphere  to  such  an  extent 
as  to  render  the  buildings  of  the  plaintiff  al- 
most unfit  for  habitation,  and  render  the  life 
of  plaintiff  and  his  tenants  uncomfortable," 
and  that  they  are  deleterious  to  health  as 
well;  that,  as  plaintiff  is  informed  and  be- 
lieves, by  reason  of  the  foul  and  offensive 
odors  and  stenches  arising  from  the  operation 
of  said  factory  In  the  city  of  New  Bern,  the 
same  is  a  public  nuisance,  noisome,  offensive, 
and  hurtful  to  tbe  Inhabitants  of  the  city 
generally,  and  especially  to  those  in  the  vicin- 
ity of  said  factory.  The  allegation  as  to  the 
establishment  being  a  public  nuisance  Is  as 
follows:  The  defendant  In  its  answer,  de- 
nies all  such  allegations,  except  the  thir- 
teenth and  fifteenth.  The  thirteenth  Is  In 
these  words:  "That  the  said  material  gives 
off  odors  which  may  be  smelled  at  great  dis- 
tances in  the  direction  of  the  wind."  The 
fifteenth  allegation  Is  as  follows:  "That  the 
said  odor  arising  from  the  said  material  la 
an  unpleasant  and  objectionable  one."  The 
plaintiff  moved  for  judgment  upon  the  com- 
plaint and  answer,  the  damage  to  be  deter- 
mined by  inquiry  thereafter  to  be  submitted 
to  the  Jury.  He  made  a  further  motion  "that 
upon  tbe  complaint  and  answer  the  defend- 
ant be  enjoined  from  using,  bringing  upon, 
or  storing  on  the  premises  of  defendant  de- 
scribed in  the  pleadings  any  of  the  said  mate- 
rials as  described  in  the  complaint  and  re- 
ferred to  In  allegation  18  of  the  complaint, 
which  gives  off  odors  that  may  be  smelled 
at  great  distances  in  the  direction  of  the 
wind,  •  •  •  and  which  said  odor  arising 
from  the  said  material  Is  an  unpleasant  and 
objectionable  one,  as  described  in  allegation 
15  of  the  complaint"  Both  motions  were  de- 
nied, and  the  plaintiff  appealed. 

The  first  motion  could  have  been  sustained 
only  uixin  the  ground  that  the  material  used 
in  manufacturing  the  guano  constituted  ei- 
ther a  nuisance  per  se  or  that  the  answer  ad- 
mitted the  allegations  of  the  complaint  to 
sncb  an  extent  as  to  show  that  the  manner 
In  which  the  business  was  conducted  and  the 
material  used  caused  a  nuisance.  This  court 
would  be  slow  to  declare  any  lawful  business 
a  nuisance  per  se.  A  slaughterhouse  located 
In  a  thickly  populated  town  or  city,  or  a 
manufactory  of  guano  similarly  situated.  In 
which  the  chief  material  used  was  decayed 
fish,  not  having  gone  through  a  process  of 
deodoriisatlon,  would  be  nuisances  per  se; 
and  there  may  be  others.  But  It  a  slaughter- 
house was  situated  In  a  place  remote  from 
residences  and  public  highways,  It  would  not 
be  a  nuisance,  unless  It  was  shown  that  the 


business  was  conducted  in  an  Improper  man- 
ner,—as  by  allowing  or  permitting  the  escape 
of  gases,  stenches,  or  vapors,  thereby  produ- 
cing serious  and  substantial  discomfort  and 
annoyance  to  those  residing  In  the  neighbor- 
hood, from  a  want  of  proper  care  in  the  re- 
moval or  burning  of  the  offal  from  the  prem- 
ises. Such  a  guano  manufactory  as  we  have 
mentioned,  so  remotely  situated  from  resi- 
dences and  highways  as  not  to  affect  the 
health  or  comfort  of  the  community  by  means 
of  odors,  would  not  be  a  nuisance.  The  de- 
nial of  the  first  motion,  however,  was  not  an 
appealable  matter.  The  correct  practice 
would  have  been  to  note  an  exception  to  the 
refusal,  so  as  to  have  it  considered  on  ap- 
peal from  the  final  judgment.  Walker  v. 
Scott,  106  N.  O.  56,  11  S.  B.  364;  Cooper  v. 
Wyman,  122  N.  C.  784,  29  S.  E.  947,  65  Am. 
St  Hep.  731;  Cameron  v.  Bennett,  110  N.  C. 
277,  14  S.  B.  779.  A  refusal  to  grant  the  in- 
junction Is  the  question,  then,  for  considera- 
tion In  the  case.  Bach  and  every  allegation 
of  the  complaint  In  which  there  Is  a  charge 
of  facts  concerning  the  alleged  nuisance  is 
denied  In  the  defendant's  answer,— the  an- 
swer being  a  verified  one,— except  the  thir- 
teenth and  fifteenth,  which  we  have  set  out 
already  in  this  opinion.  The  admission  of 
these  allegations  Is  harmless  to  the  defend- 
ant Tbe  fact  that  odors  are  "unpleasant 
and  objectionable"  is  no  ground  for  Invoking 
the  aid  of  the  court,  in  interfering  with  a 
business  or  other  establishment  from  which 
such  odors  arise.  That  they  are  unpleasant 
will  not  be  sufficient  They  must  work  some 
substantial  annoyance,  some  material  phys- 
ical discomfort  to  those  who  live  In  the 
neighborhood,  or  injury  to  their  health  or 
property.  21  Am.  &  Eng.  Bnc.  Law,  692, 
and  the  numerous  cases  there  cited. 
No  error. 


HARRINGTON  et  aL  v.  RAWLS  et  al. 

(Supreme  Court  of  North  Carolina.    Sept.  28, 

1902.) 

MORTOAOHS  —  FORBCLOSURH  —  INJUNCTION  — 
DISSOLUTION— PARTITION— QUITCLAIM  DBBD 
—HUSBAND  AND  WIFE. 

1 .  Where,  in  an  action  to  restrain  the  fore- 
closure of  a  mortgage  alleged  to  be  on  a  wife's 
land,  to  secure  her  husband's  debt,  which  bad 
been  extended  without  her  consent  a  restrain- 
ing order  was  Issued,  such  order  should  not  be 
disHolved  on  the  coming  in  of  an  answer  al- 
leging that  the  debt  was  the  joint  debt  of  the 
husband  and  wife,  and  denjing  that  there  was 
extension  without  her  consent. 

2.  Where,  for  the  purpose  of  partitioning  land 
which  two  sisters  had  inherited,  each  with  her 
husband  executed  a  quitclaim  deed  to  her  sister 
nnd  husband  to  a  certain  part  of  the  land,  and 
they  afterwards  ezrhanged  their  lands  by  sim- 
ilar deeds,  the  husbands  did  not  acquire  any 
title. 

Appeal  from  superior  court  Pitt  county; 
Winston,  Judge. 

Action  by  W.  H.  Harrington  and  others 
against  M.  O.  Rawls  and  others  to  restrain 
the  foreclosure  of  a  mortgage.    From  an  order 
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dlsaolviiig  a  temporary  restraining  order,  plain- 
tiffs appeal.    Reversed. 

Skinner  &  Whedbee,  for  appellees. 

CLARK,  J.  Jesse  Harris  died  seised  In 
fee  of  a  tract  of  188  acres,  which  descended 
to  his  two  daughters,  Elsie  and  Susan,  who 
respectively  married  J.  A.  Brlley  and  B.  F. 
Jolly.  They  made  partition,  by  mutual 
deeds,  of  the  land,  allotting  84  acres  to  Mrs. 
Jolly  and  104  acres  to  Mra  Brlley.  In  1874 
the  parties  exchanged  lands,  B.  F.  Jolly  and 
wife  executing  a  quitclaim  deed  to  J.  A. 
Brlley  and  wife  for  the  84  acres,  and  they 
in  turn  executing  a  quitclaim  to  Jolly  and 
wife  for  the  104-acre  tract.  In  1889  Brlley 
and  wife  executed  a  mortgage  to  the  defend- 
ant Bawls  upon  the  84-acre  tract,  who  subse- 
quently assigned  the  bond  to  the  defendant 
Flanagan,  and  Brlley  has  sold  the  land  to 
defendant  Tyson,  who  is  In  possession.  The 
land  has  been  advertised  for  sale  under  the 
mortgage.  Elsie  is  dead,  and  the  plaintiffs 
are  her  heirs  at  law.  The  complaint  alleges 
that  the  mortgage  was  executed  to  secure  a 
debt  from  J.  A.  Brlley;  that  the  Joinder  in 
the  mortgage  by  his  wife  made  her  merely 
surety  to  that  extent;  and  that  she  has 
been  released  by  extension  of  time  granted 
for  a  consideration  to  said  Brlley,  without 
the  assent  of  the  wife  (Smith  v.  Association, 
119  N.  C.  267,  26  S.  B.  40),  and  further  that 
the  debt  Is  barred  by  the  lapse  of  more  than 
three  years  since  the  maturity  of  the  bond 
(but  see  Hedrlck  v.  Byerly,  119  N.  C.  420, 
25  S.  E.  1020),  and  asked  for  a  restraining 
order,  which  was  granted,  and  an  Injunction 
till  the  hearing.  The  defendants  answered, 
alleging  that  the  debt  was  the  Joint  debt  of 
Mrs.  Brlley  and  her  husband,  and  denying 
that  any  extension  had  been  granted  without 
her  consent  and  denying  also  that  the  debt 
Is  barred  by  the  statute  of  limitations.  His 
honor  dissolved  the  restraining  order  upon 
the  coming  in  of  the  answer. 

These  pleadings  raised  a  serious  conten- 
tion, and  If  nothing  more  appeared  the  in- 
junction should  have  been  continued  to  the 
bearing.  Raleigh  &  A.  Alr-Llne  R.  Go.  t. 
Aberdeen  &  W.  E.  R.  Co.,  125  N.  C.  96,  34 
S.  E.  197;  Whitaker  v.  Hill,  96  N.  C.  2,  1 
S.  E.  639.  But  the  defendants  further  aver 
that  the  mutual  deeds  of  partition  being 
made  to  Brlley  and  wife,  and  especially  the 
subsequent  deed  of  exchange  being  so  word- 
ed, this  put  the  title  In  him  and  bis  wife  by 
entireties,  (ind  she  being  now  dead,  J.  A. 
Brlley  holds  by  suryivorsbip,  and  these  plain- 
tiffs, claiming  as  heirs  of  his  wife,  have  no 
cause  of  action.  But  a  deed  of  partition  con- 
veys no  title.  It  is  simply  a  severance  of  the 
unity  of  possession.  Elsie  Briley  took  no 
new  title  by  purchase,  but  held  by  descent 
from  her  father,  and  the  insertion  of  her 
husband's  name  in  the  mutual  deeds  of  quit- 
claim and  release  conveyed  nothing  to  him. 
Harrison  v.  Ray,  108  N.  C.  215,  12  S.  B.  993, 
11  L.  B.  A.  722,  23  Am.  St  Rep.  57;  Carson 
V.  Carson,  122  N.  C.  fH.->.  :«)  S.  E.  4.     In  par- 


tition, no  title  passeS;  only  unity  of  posses- 
sion is  dissolved.  Lindsay  v.  Beuiuan,  128  X. 
C.  192,  38  K.  E.  811.  The  subsequent  deeds  of 
exchange  were  merely  a  new  reallotment  or 
readjustment,  and  had  no  more  effect  than 
the  first  partition.  Besides,  the  deed  ou  its 
face  1b  a  quitclaim  merely  to  J.  A.  Brlley  and 
his  wife,  and  could  not  have  the  effect  to 
convey  to  him  any  property  which  till  then 
V>elonged  to  his  wife.  The  dalm  that  J.  A. 
Briley  is  sole  seised  by  right  of  survivorship 
cannot  be  sustained,  and  the  injunction  to  the 
hearing  should  have  been  granted,  that  the 
other  Issues  raised  by  the  pleadings  may  be 
determined.  As  an  appeal  from  a  dissolution 
of  an  Injunction  does  not  keep  It  In  force 
(Reybum  v.  Sawyer,  128  X.  C.  8,  37  S.  B. 
954),  it  may  be  that  the  sale  has  taken  place, 
but  that  Is  not  made  to  appear  to  us. 

In  dissolving  the  restraining  order  there 
was  error. 


WOOD  V.  ATLANTIC  &  N.  0.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  23. 
1902.) 

MBCHANICS'  LIENS  —  SUBCONTRACTOR  —  PAY- 
MENT TO  CONTRACTOR^NOTICB— STATUTES— 
TRIAL-SBTTINa  ASIDE  VERDICT. 

1.  While,  when  a  verdict  is  set  ainde  or  a 
settini;  aside  is  refused  on  the  ground  that  it 
is  against  the  weight  of  the  evidence  or  ex- 
cessive, or  for  other  matters  resting  in  irre- 
viewable  discretion,  no  nppeai  lies,  yet  when  a 
verdict  is  set  aside,  as  a  matter  of  law,  because 
the  judge  holds  that  he  erroneously  refused  a 
prayer  asked  by  the  losing  pai-ty,  an  appeal 
lies. 

2.  Code,  §  1801,  provides  that  all  subcontract- 
ors on  a  building  shall  have  a  lien  when  notice 
of  the  claim  is  given  to  the  on'uer,  provided  that 
the  sum  total  shall  not  exceed  the  sum  due  the 
original  contractor  at  the  time  of  the  notice. 
In  a  suit  to  enforce  a  subcontractor's  lien,  tlie 
ancontroverted  evidence  showed  that  at  the 
time  the  subcouti-actor  gave  notice  of  his  claim 
to  the  owner  the  contractor  had  been  paid  all 
that  was  due  him  under  the  contract.  Held, 
that  it  was  error  to  refuse  to  charge  that.  If  the 
jury  believed  the  evidence,  defendant  was  not 
indebted  to  plaintiff. 

3.  A  subcontractor  on  a  building  notified  the 
owner  of  a  snni  due  him  from  the  contractor, 
and  requested  that  the  same  be  withheld  on 
settlement,  but  was  told  by  the  owner  that 
when  the  contractor  called  for  the  money  it 
would  have  to  be  paid  to  him.  Held,  that  the 
owner's  reply  was  not  an  assumption  of  the 
contractor's  debt. 

4.  If  the  reply  had  been  an  assumption  of  the 
debt,  it  would  have  been  invalid,  as  not  in 
writmg  and  without  consideration. 

Appeal  from  superior  court  Craven  ^coun- 
ty;  McNeill,  Judge. 

Action  by  J.  W.  Wood  against  the  Atlantic 
&  North  Carolina  Railroad  Company.  From 
an  order  setting  aside  a  verdict  for  plaintiff 
and  granting  a  new  trial,  plaintiff  appeals. 
Affirmed. 

I'iaintiff  filed  a  Hen  upon  defendant's  ware- 
house for  a  claim  amounting  to  $35.19,  and 
brought  action  before  a  Justice  of  the  peace 
to  euforce  a  subcontractor's  lien  against  the 
defendant's    property.      Defendant    appealed 

to  the  superior  court  where  the  case  waa 
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tried  before  McNeill,  J.  The  issue  waa  found 
in  favor  of  plaintiff  to  the  amount  of  |35.19, 
without  interest  Plaintiff  introduced  the 
l>ook  of  liens  from  the  cleric's  office,  and  then 
testified  that  he  did  work  for  R.  S.  Neal  up- 
on the  warehouse  of  defendant,  and  was  paid 
all  except  the  al>ore  balance  due.  He  went 
to  the  president  of  the  road,  and  told  him 
that  Neal  owed  him  $35.19  for  work  on  the 
warehouse  of  his  company,  and  wanted  him 
to  bold  that  much  from  Neal's  money  when 
tie  settled  with  him,  but  he  was  told  that  this 
could  not  be  done  when  Neal  called  for  his 
money,  but  "I  will  have  to  pay  it  to  him." 
On  cross-examination  witness  stated  that 
this  was  about  three  weeks  before  Neal's 
failure.  Redirect:  "Mr.  Bryan,  president  of 
the  road,  had  seen  me  at  work  on  the  build- 
ing." Mr.  Bryan,  president  of  the  road,  was 
introduced  by  defendant,  and  stated  that  he 
remembered  when  plaintiff  came  to  him 
about  the  Neal  debt  but  did  not  remember 
what  was  told  him.  "People  frequently  came 
and  asked  about  what  we  owed  others,  and, 
as  I  think  it  is  none  of  their  business,  I  make 
it  a  rule  never  to  give  them  any  satisfaction 
about  it.  Shortly  after  the  conversation  I 
learned  that  we  had  paid  Neal  more  than  we 
owed  him,  and  that  he  had  been  fully  paid 
by  the  early  part  of  July  for  all  the  work  aft- 
erward done  by  him."  To  this,  plaintiff  ex- 
cepted. On  cross-examination  be  stated  that 
Neal  was  a  contractor  doing  general  ware- 
house and  bridge  work  for  the  road.  Ques- 
tion by  plaintiff:  "Was  not  Neal  reputed  to 
be  a  man  of  means?  A.  I  never  heard  that 
he  was.  Q.  Are  you  not  presidsnt  of  the  Na- 
tional Bank  of  Newbern,  and  did  he  not  bor- 
row large  stuns  of  money  from  your  bank  up 
to  tbc  time  of  bis  failure?  A.  We  only  loan- 
ed him  money  on  good  collaterals.  Q.  At 
the  time  of  his  failure  for  $4,000,  did  he  not 
owe  your  bank  more  than  $5,000?  A.  Yes, 
but  we  had  collaterals.  Q.  If  you  did  not 
owe  Neal,  why  did  yon  tell  Wood  that  you 
would  have  to  pay  Neal  his  money  if  he 
called  for  It?  A.  We  had  had  no  settlement 
and  did  not  know  that  he  was  overpaid  un- 
til about  a  week  afterwards.  Q.  Did  you 
then  inform  Wood  of  your  mistake,  so  as  to 
give  him  an  opportunity  to  push  Neal  while 
his  credit  was  good?  A.  I  did  not  I  did 
not  think  it  was  any  of  my  business.  It  was 
a  small  matter,  and  I  did  not  bother  about  it 
one  way  or  another.  Q.  Do  you  know  of 
your  own  knowledge  that  Neal  had  been  paid 
in  full  for  bis  contract?  How  much  money 
did  yon  know. he  was  paid?  A.  I  saw  him 
paid  money  twice  that  I  can  recall,  but  I 
cannot  say  how  much  was  paid  In  at  either 
time.  I  had  no  notice  before  the  conversa- 
tion with  Wood  that  Neal  owed  him  anything. 
Neal  was  originally  to  build  a  warehouse  tor 
$9,775,  but  he  brought  in  extras  to  the  amount 
of  $711,  making  in  all  $10,486.  It  turned  out 
that  we  had  overpaid  him.  I  know  that  Neal 
got  the  checks  and  that  we  cashed  the  checks. 
I  know  Neal's  handwriting,  and  have  seen 


the  checks  with  Neal's  name  on  the  back  of 
them."  Plaintiff  here  moved  to  strike  out 
this  witness'  former  statement  that  Neal  had 
been  paid  in  full,  but  the  motion  was  denied. 
Defendant  introduced  M.  Manly,  who  testi- 
fied that  he  was  treasurer  of  defendant  cou>- 
pany;  that  the  amount  of  Neal's  contract  for 
the  warehouse  was  $10,486.  "I  paid  to  Neal, 
by  cash  and  an  acceptance  for  $600  made 
June  9  and  paid  July  9,  1900,  $10,532.52. 
Ibe  last  payment  besides  the  acceptance  was 
made  June  30th,  and  the  acceptance  was  paid 
July  Dth.  All  was  paid  for  the  warehouse  in 
question,  and  Neal  was  overpaid  by  July  9, 
1000."  The  issue,  "Is  defendant  Indebted  t» 
plaintiff,  and,  if  so,  In  what  amount?"  was 
found  In  favor  of  the  plaintiff,  to  the  amount 
of  $31.19,  with  Interest  Defendant  filed 
written  requests,  which  appear  in  the  record 
and  which  were  refused  by  the  court  and 
defendant  excepted.  Defendant  objected  to 
the  submission  of  any  issue  to  the  Jury,  and 
moved  that  plaintiff  be  nonsuited.  Refused, 
The  court  instructed  the  Jury  that  If  they 
found  from  the  evidence,  and  by  its  greater 
weight,  that  at  the  time  plaintiff  notified 
the  president  of  the  road  about  Neal's  owing^ 
him  on  the  contract,  the  defendant  had  paid 
Neal  in  full,  then  defendant  would  not  be 
liable  to  plaintiff  at  all,  but  if  they  found 
that  there  was  still  money  due  Neal  from  the 
company  at  that  time,  the  company  would  be 
liable  for  such  amount  as  was  due  plaintiff, 
not  exceeding  the  amount  due  by  defendant 
to  Neal.  "There  was  some  dispute  between 
counsel  as  to  what  some  of  the  witnesses 
testified.  You  heard  all  the  evidence,  and 
you  are  the  final  Judges  of  the  facts,  and  it  is 
left  to  you  for  your  decision,  and  you  will 
take  the  case  and  say  how  the  matter 
stands."  The  Jury  responded  as  above  set 
forth.  Defendant  moved  to  set  aside  the 
verdict  as  against  the  weight  of  the  evidence. 
Motion  refused.  Defendant  then  moved  to 
set  aside  the  verdict  and  for  a  new  trial, 
for  that  the  court  erred  in  refusing  the  in- 
j  structions  prayed  for.  This  motion  was  al- 
'  lowed,  and  the  verdict  set  aside  and  a  new 
I  trial  ordered,  and  plaintiff  excepted  and  ap- 
I  pealed. 

I      W.  D.  Mclver,  for  appellant    Simmons  & 
!  Ward,  for  appellee. 

I      CLARK,   J.    When   the  trial   Judge  sets 
\  aside  or  refuses  to  set  aside  a  verdict  on  .the 
;  ground  that  it  is  against  the  weight  of  evi- 
'  dence  or  excessive,  or  for  other  matter  rest- 
ing In  his  Irreviewable  discretion,  no  appeal 
lies.    Clark's   Code   (3d   Ed.)    pp.    736,    740. 
But  when  the  verdict  is  set  aside  as  a  matter 
of  law,  as  here,  because  the  Judge  held  that 
I  he  had  erroneously  refused  a  prayer  asked  by 
I  the  losing  party,  an  appeal  lies.    Bryan  v. 
Heck,  67  N.  C.  322;   Gay  v.  Nash.  84  N.  C. 
3.S3;   Thomas  v.  Myers,  87  N.  C.  31.    An  ap- 
peal lay  at  once,  because  a  verdict  is  a  sub- 
stantial right  and  the  appellant  should  not 
be  put  to  the  trouble  and  expense  of  another 
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trial  If  this  verdict  was  erroneously  set  aside. 
The  plaintiff  testified  that,  having  done  some 
worli  for  R.  S.  Neal  upon  a  waretionse  wblch 
Xeal  liad  built  for  tlie  defendant  company, 
he  called  upon  the  president  of  the  company, 
James  A.  Bryan,  notified  him  of  the  amount, 
and  aslied  him  to  retain  said  sum  for  him  In 
the  settlement  with  Neal,  and  that  this  was 
about  three  weelcs  beifore  Neal  failed,  which 
occurred  In  September,  1900.  The  president 
refused  to  do  so,  saying  that  when  Neal  call- 
ed for  his  money  he  would  have  to  pay  It  to 
him.  President  Bryan  and  the  treasurer. 
Matt  Manly,  both  testified  that,  on  maidng 
up  a  statement  of  Neal's  account,  it  appear- 
ed that  by  July  9,  1900,  the  defendant  com- 
pany had  overpaid  Neal  for  the  warehousa 
This  evidence  was  uncontradicted,  and  the 
defendant  requested  the  court  to  instruct  the 
Jury,  if  they  believed  the  evidence,  to  find 
on  the  issue  submitted  that  the  defendant 
was  not  indebted  to  the  plalntiflF.  This  In- 
struction the  court  refused,  but,  on  the  mo- 
tion for  a  new  trial  made  on  the  ground  that 
he  bad  committed  an  error  in  refusing  the 
instruction,  he  properly  so  held,  and  set  aside 
the  verdict  The  defendant  could  not  be  lia- 
ble to  the  plaintiff  unless  at  the  time  of  his 
notification  to  President  Bryan  of  hla  claim 
the  defendant  was  then  or  thereafter  Indebt- 
ed to  Neal  on  account  of  said  worlc  (Code,  I 
1801),  and  the  uncontradicted  evidence  is  that 
before  that  time  Neal  had  been  more  than 
settled  with  in  full  for  said  warebousa  The 
reply  of  President  Bryan  was  not  an  assump- 
tion of  Neal's  debt  to  plaintiff,  and.  If  It  had 
been,  it  was  without  consideration  and  not  In 
writing.  It  did  not  mislead  the  plaintiff, 
even,  because  the  president  expressly  refn»- 
ed  to  assume  any  responsibility. 

In  setting  aside  the  verdict  there  was  no 
error. 


TAYLOR  V.  NORFOLK  &  0.  R.  CO. 

(Supreme  Conrt  of  North  Carolina.    Sept  28, 
1902.) 

IX>aOINO-LOO  JAM-NEOUOBNCBV-COMPLAINT 
—ISSUES— PERIL  TO  BRIDQB— BREAKINQ 
JAM— INSTRUCTIONS. 
1.  A  raft  of  logs  was  brolcen  loose  from  its 
moorings  by  a  freshet,  and  driven  against  the 
defendant's  railroad  bridge  across  the  river, 
lying  broadside  against  the  piling  which  sup- 
ported the  bridge,  and  endangering  the  bridge. 
The  defendant,  through  its  agents  and  em- 
pioyta,  brolie  up  the  raft,  by  means  of  which 
the  logs  passed  under  the  bridge,  and  many  of 
them  were  lost  In  an  action  by  the  owner  of 
the  raft  the  complaint  alleged  that  the  de- 
fendant company,  by  its  agents  and  employes, 
wantonly,  etc.,  broke  the  raft  in  pieces,  threw 
the  rafting  gear  into  the  river,  and  turned  the 
said  logs  adrift  in  the  current;  that  the  logs 
floated  down  the  river  and  were  lost;  and  that 
by  the  wanton  negligence  on  the  part  of  de- 
fendant gear  and  logs  were  lost.  Held,  that 
under  the  complaint  the  only  issue  that  should 
have  been  submitted  to  the  jury  was  whether 
the  property  was  destroyed  as  alleged,  and  not 
as  to  whether  defendant  was  negligent  in  not 


saving  the  logs  after  they  had  floated  into  the 
stream. 

2.  It  was  error  to  charge  that  if  the  defend- 
ant could  save  any  of  the  logs,  by  exercising 
due  care,  with  the  means  which  it  then  actually 
liad  at  Its  command,  it  was  its  duty  to  do  so, 
without  further  instructing  that  that  would  not 
have  been  the  defendant  s  doty  if  the  means 
at  hand  were  not  sufficient  to  save  both  the 
bridge  and  the  logs. 

3.  The  defendant  was  not  reanired  by  law  to 
anticipate  that  a  raft  would  break  loose  and 
come  against  its  bridge,  and  it  was  not  required 
to  have  on  hand  boats  sufficient  to  save  the 
logs. 

4.  A  son  of  plaintiff  testified  that  defendant 
made  no  effort  to  save  any  of  the  logs,  though 
there  were  30  or  40  men  at  hand,  and  that  the 
foreman,  when  asked  to  wait  the  arrival  of  a 

tug,  said,  "D the  logs."    Several  witnesses 

testified  that  the  logs  could  have  been  saved  if 
there  had  been  boats  to  stop  them,  but  there 
was  no  evidence  that  defendant  had  boats  or 
facilities  on  hand.  Held,  that  there  was  no  evi- 
dence of  negligence  in  failing  to  save  the  logs 
to  go  to  the  jury. 

Appeal  from  superior  conrt,  Hertford  coun- 
ty;  Brown,  Judge. 

Action  by  W.  P.  Taylor  against  the  Norfolk 
&  (Carolina  Railroad  (Company.  From  a  judg- 
ment for  phiintlff,  defendant  appeals.  Re- 
versed. 


(George    Cowper,    for    appellant 
Smith,  for  appellee. 


L.    L. 


MONTGOMERY,  J.  A  large  raft  of  logs 
was  broken  loose  from  its  moorings  by  a 
high  freshet  in  Chowan  river,  and  was  driv- 
en down  against  the  defendant's  railroad 
bridge  across  the  river,  lying  broadside 
against  the  piling  which  supported  the  bridge. 
The  defendant,  through  its  agents  and  em- 
ployes, broke  up  the  raft  l>y  means  of  which 
the  logs  passed  under  the  bridge,  and  many 
of  them  were  lost  It  was  admitted  and 
proved,  also,  that  the  safety  of  the  bridge 
was  imperiled  and  endangered  by  the  lodg- 
ment of  the  raft  This  action  was  brought 
to  recover  of  the  defendant  damages  for  the 
loss  of  the  logs  and  the  gear  which  held  to- 
gether the  raft  The  allegation  of  the  com- 
plaint on  that  point  was  "that  the  defendant 
company,  by  its  agents  and  employes,  will- 
fully, negligently,  wantonly,  and  wrongfully 
broke  the  said  laft  in  pieces,  and  threw  the 
rafting  gear  into  the  river,  and  turned  the 
said  logs  adrift  In  the  current,  and  the  said 
gear  sunk  to  the  bottom  of  the  river,  and  the 
said  logs  floated  down  the  river  and  were 
lost"  The  plalnUff  also  aUeged  that  "if  it 
was  safe  and  pmdent  on  the  part  of  the  de- 
fendant's employes  to  remove  the  raft.  It 
was  not  necessary,  in  order  to  save  tlie 
bridge,  to  throw  the  gear  to  the  bottom  of 
the  river,  or  to  turn  -the  logs  adrift  in  the 
current";  and  the  fourth  allegation  is  in 
these  words:  "That  by  the  said  willful,  wan- 
ton, and  wrongful  negligence  on  the  part  of 
the  defendant's  agents  and  employes,  the  said 
gear  and  logs,  to  the  value  of  $260,  were 
lost,  to  the  plaintiff's  damages"    In  passing. 
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It  Is  carious  to  obserre  tbat  the  plaintiff  got 
a  verdict  for  13  cents  less  than  the  amount 
demanded  in  the  complaint,  and  we  have 
searched  In  vain  for  any  evidence  upon  which 
the  deduction  was  made.  The  plain  meaning 
and  Intent  of  the  complaint  are  that  the 
plaintiff's  damages  arose  from  the  destruc- 
tion of  the  raft  and  that  that  act  Itself,  al- 
though done  to  save  the  defendant's  bridge, 
as  It  was  shown  to  have,  been,  was  wanton 
and  willful  and  negligent.  There  Is  no 
charge  In  the  complaint  that  the  defendant 
was  negligent  In  not  saving  the  logs  after 
they  were  broken  loose  from  the  raft  and 
turned  adrift  The  plaintltTs  loss  was  de- 
clared to  have  been  brought  about  by  the 
"said  willful,  wanton  negligence  on  the  part  of 
the  defendant's  agents";  and  the  "said  will- 
ful, wanton,  and  wrongful  negligence"  men- 
tioned In  the  complaint  was  the  breaking  the 
raft  into  pieces.  The  case  seems  not  to  have 
been  tried  altogether  upon  the  theory  of  the 
plaintiff  as  set  out  In  his  complaint  It  seems 
to  us  that  the  only  issue  that  ought  to  have 
l>een  submitted,  on  the  complaint  and  an- 
swer, was,  "Did  the  defendant's  agents  neg- 
ligently and  wantonly  and  wrongfully  destroy 
the  plaintiff's  property,  as  alleged  in  the  com- 
plaint?" And  in  looking  into  the  case  we 
find  that  his  honor  took  that  view  of  the 
matter,  and  submitted  one  issue  only,  and 
that  in  the  very  language  of  the  above.  In 
the  course  of  the  trial,  however.  It  having 
been  admitted  and  proved  that  It  was  neces- 
sary, for  the  safety  of  the  bridge,  to  break 
up  the  raft,  and  that  that  act  was  not  wan- 
ton or  willful  or  negligent  the  question  arose 
as  to  the  duty  of  the  defendant  in  connection 
with  the  logs  after  they  floated  under  the 
bridge  and  Into  the  stream  below.  If  that 
had  been  an  issne,  the  greater  part  of  his 
honor's  charge  on  that  subject  was  correct; 
but  we  think  he  was  wrong  when  he  said  to 
the  Jury,  "If  the  defendant  could  save  any 
of  the  logs,  by  exercising  due  care,  with  the 
means  which  it  then  actually  had  at  its  com- 
mand, it  was  its  duty  to  do  so,"  without  fur- 
ther Instructing  them  that  that  would  not 
have  been  the  defendant's  duty  if  the  means 
at  band  were  not  sufficient  to  save  both  the 
bridge  and  the  logs.  Certainly  the  first  duty 
of  the  defendant  was  to  use  all  available 
means  to  secure  the  bridge,  for  the  benefit  of 
tbe  traveling  public  and  the  protection  of  Its 
own  property.  But  in  any  view  of  the  case, 
we  think  there  was  no  sufficient  evidence  to 
be  submitted  to  the  Jury  on  the  question  of 
tbe  defendant's  conduct  In  reference  to  the 
logs  after  tbe  raft  was  broken  up.  Tbe  only 
scintilla,  if  that  came  from  the  son  of  tbe 
plaintiff,  who  said:  "Defendant  made  no  ef- 
fort to  save  any  of  the  logs  or  gear.  Plenty 
of  men  to  do  it  there.  There  were  between 
80  and  40  men."  That  was  only  an  opinion, 
for  he  mentioned  no  appliances  or  other 
428.E.-80 


means  which  could  be  put  to  use  by  tbe  men 
in  an  attempt  to  save  tbe  logs.  This  witness 
says  that  the  boss,  while  engaged  in  break- 
ing up  the  raft  (on  a  Sunday),  in  a  high 
freshet  of  rolling  waters,  and  getting  higher. 
In  peril  of  his  life,  and  fighting  to  save  a 
valuable  railroad  bridge,  when  told  by  the 
witness  not  to  break  up  his  raft,— tbat  his 
father  wonld  be  there  soon  with  a  tug,— ex- 
claimed, "Damn  the  logs;"  and  tbat  was 
argued  to  be  evidence  of  willful  and  wanton 
destruction  of  the  property.  We  hardly 
think  so.  The  wonder  is,  be  had  not  said 
more.  W.  H.  Pyland,  Jr.,  a  witness  for  the 
plaintiff,  said:  "The  defendant's  agents  made 
no  effort  to  save  the  logs.  They  could  have 
done  so  if  they  had  had  boats  below  to  catch 
tbe  logs  as  they  cut  them  loose."  Fyland, 
another  witness  for  tbe  plaintiff,  said:  "The 
raft  was  lengthwise  against  the  bridge,  and 
greatly  endangered  it  If  the  railroad  pe> 
pie  had  bad  boats  enough  ready  prepared, 
they  might  have  saved  some  of  the  logs. 
They  had  two  skiffs,  but  I  did  not  see  any 
other  boats  there."  And  another  witness 
(Stain)  for  tbe  plaintiff  said  that  "more  logs 
could  have  been  saved  by  taking  two  boats 
on  the  lower  side  of  the  bridge,  taking  tbe 
logs  up  separately  as  fast  as  they  came 
through."  His  honor  properly  told  the  Jury 
that  the  defendant  was  not  required  by  law 
to  anticipate  that  a  raft  would  break  loose 
and  come  against  Its  bridge,  and  it  was  not 
required  to  have  on  hand  boats  sufficient  to 
save  the  logs.  Now,  in  connection  with  that 
part  of  the  charge  where  the  plaintiff's  evi- 
dence is  carefully  examined,  It  will  be  seen 
to  afford  no  grounds  upon  which  to  impute 
negligence  to  the  defendant  in  respect  to  Its 
duty  to  save  the  logs,  or  any  part  of  them. 
PlalntifTs  evidence  does  not  tend  to  show 
that  there  was  a  boat  or  any  other  appliance 
availablR  with  which  to  make  an  attempt  to 
save  tbe  logs.  There  was,  however,  on  the 
part  of  the  defendant,  ample  evidence  going 
to  prove  that  there  were  no  facilities  or  ap- 
pliances at  hand,  and  which  could  be  used 
to  save  the  logs.  N.  T.  Robinson  said:  "The 
logs  doubled  and  piled  on  each  other,  and, 
reaching  down  near  tbe  bottom  row,  were 
pressing  against  tbe  bridge  with  such 
strength  and  dangerous  force  as  to  require 
Immediate  relief.  We  had  only  two  boats, 
and  it  was  impossible  for  our  men  to  save 
tbe  logs,  and  at  the  same  time  bestow  reason- 
able attention  upon  the  safe^  of  the  bridge." 
And  Culpepper  testified  that  the  only  means 
of  saving  the  logs  after  they  had  passed 
through  the  bridge  was  by  boats,  and  these 
tbe  railroad  company  did  not  have.  What 
we  have  said  does  not  apply  to  tbe  gear,  for 
It  seems  there  was  some  evidence  tending  to 
show  that  it  was  wantonly  and  negligently 
destroyed  in  breaking  up  the  raft 
New  trial. 
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NORRELL  T.  AUGUSTA  RY.  &  ELECTRIC 

CO. 
(Supreme   Conrt  of   Georgia.     Aug.   9,   1902.) 

PRESCRIPTION— LANDS  HELD   BY   MUNICIPAIf 
ITY— POSSESSION  OF  STREET. 

1.  Prescription  does  uot  run  against  a  mu- 
nicipal corporation  in  regard  to  land  iield  for 
the  benefit  of  tlie  public. 

2.  Accordingly,  where  a  certain  strip  of  laud 
is  couTeyed  to  a  municipal  corporation  for  use 
as  a  public  street,  and  -the  authorities  accept 
the  deed,  but  open  and  use  but  one  half,  longi- 
tudiaally,  of  the  land,  adverse  possession  of 
the  remainder  by  a  private  individual  cannot 
ripen  into  a  prescriptive  title,  although  such 
possession  is  under  a  deed  from  the  dedicator 
subsequent  to  the  deed  to  the  mnoicipality. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Ricbmond  coun- 
ty; E.  L.  Brlnson,  Judge. 

Action  by  H.  D.  Norrell  against  the  Au- 
gusta Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

B.  H.  Callaway,  for  plaintiff  in  error. 
Boykln  Wright,  for  defendant  in  error. 

SIMMONS,  C.  J.  Suit  was  brought  by 
Xon-ell  against  the  Augusta  Railway  &  Elec- 
tric Company.  The  defendant  demurred  to 
the  petition,  and  the  court  sustained  the  de- 
murrer. The  plaintiff  excepted.  From  the 
petition  It  appeared  that  in  1840  Edward 
Thomas  owned  certain  land  immediately 
north  of  the  right  of  way  of  the  Georgia 
railroad,  this  land  being  then  beyond  the  lim- 
its of  the  city  of  Augusta,  but  since  1870 
within  the  limits.  Thomas  by  deed  conveyed 
to  the  county  authorities  having  charge  of 
the  county  roads  a  strip  of  land  70  feet  In 
width  off  of  the  soutb  of  his  land,  tills  strip 
lying  between  the  railroad  right  of  way  and 
the  remaining  lands  of  Thomas,  and  extend- 
ing for  some  160  feet  east  and  west.  This 
strip  was  definitely  and  fully  described  In 
the  deed,  which  expressed  as  its  considera- 
tion the  l)eneflts  the  grantor  and  his  heirs 
and  assigns  expected  to  derive  from  the  open- 
ing of  a  road  thereon.  The  deed  stated  that 
the  grantor  conveyed  this  land  "on  which 
to  locate  and  open  a  public  road  from  the 
city  of  Augusta  to  the  Turknett  Springs 
road."  The  county  authorities  accepted  this 
deed,  and  Immediately  proceeded  to  locate 
a  road  upon  the  strip  conveyed.  This  road 
was  opened  only  35  feet  wide,  occupying  the 
half  of  the  strip  which  was  next  to  the  re- 
maining lands  of  the  grantor.  The  road  so 
opened  was  known  as  "Railroad  Avenue." 
The  unused  strip  35  feet  wide  lay  next  to 
the  railroad  right  of  way  the  entire  length 
of  the  strip.  The  possession  of  this  portion, 
unused  by  the  county  authorities,  was  re- 
tained by  Thomas,  who,  in  1845,  made  a  deed 
of  his  lands  to  Hight,  and  Included  therein 
"ail  right,  title,  and  interest  of  the  [grantor] 
to  a  narrow  strip  of  land  between  said  rail- 

1 1.  See  Advene  Poeseislon,  voL  1,  Cent  Dig.  |  4S. 


road  and  said  railroad  avenue  or  public  road, 
so  far  as  said  narrow  strip  of  land  froutif 
the  land  herein  conveyed  only."  Hight  went 
into  possession  under  this  deed,  and  retained 
possession  until  18«1,  when  be  conveyed  to 
plaintiff's  father  all  of  the  land  conveyed  to 
him  by  Thomas,  Including  the  strip  between 
the  railroad  and  the  public  road.  By  sub.se- 
quent  Instruments,  this  property  was  con- 
veyed to  the  plaintiff.  The  possession  of 
the  plaintiff  and  his  predecessors  in  title  was 
continuous  from  the  time  of  Edward  Thom- 
as to  the  year  1900.  During  part  of  this 
time,  plaintiff  used  the  land  between  the  rail- 
road and  the  public  road  as  a  woodyard,  and 
one  of  his  tenants  erected  a  shanty  on  it. 
During  all  of  this  time  the  public  road  was 
never  widened.  In  1900,  the  city  council  of 
I  Augusta  authorized  the  defendant  to  lay  a 
I  spur  track  across  Railroad  avenue  from  an 
i  adjoining  cross  street.  The  defendant  laid 
the  track  upon  a  portion  of  the  strip  which 
was  in  the  possession  of  the  plaintiff,  took 
possession  of  the  entire  unused  strip,  and  used 
part  of  it  for  piling  and  storing  Iron  rails. 
This  was  done  over  the  remonstrance  of 
the  plaintiff,  who  thereupon  filed  this  peti- 
tion. The  petition  alleged  that  the  land  in 
dispute  was  worth  |1,000,  and  prayed,  as  ac- 
tual and  vindictive  damages,  for  the  defend- 
ant's trespass,  |2,000. 

1, 2.  That  prescription  does  not  in  any  case 
run  against  the  state  itself  Is  no  longer  open 
to  question.  Olaze  y.  Railroad  Co.,  67  Ga. 
761;  Klrschner  t.  Same,  Id.  760.  There  Is 
also  no  doubt  that,  when  the  city  limits  of 
Augusta  were  extended  so  as  to  include  this 
land,  the  road  became  a  city  street,  and  the 
city  succeeded  to  the  rights  and  Jurisdiction 
of  the  county  over  it.  We  are  also  clear 
that  by  the  acceptance  of  the  deed  the  au- 
thorities accepted  the  entire  tract  conveyed 
by  Thomas,  and  there  can  arise  in  this  case 
no  question  as  to  an  acceptance  of  only  such 
part  of  the  land  as  was  actually  used.  The 
entire  tract  was  accepted  by  the  acceptance 
of  the  deed,  and  the  failure  to  use  all  of  it 
immediately  was  not  such  an  act  as  could 
be  construed  as  an  abandonment  of  the  un- 
used portion.  Nor  does  the  petition  present 
a  case  In  which  the  doctrine  of  estoppri  could 
be  invoked,  and  the  city  estopped  to  set  up 
its  title.  We  are  therefore  squarely  confront- 
ed with  the  question  whether  prescription 
will  run  against  a  municipal  corporation  so 
that  adverse  possession  of  a  part  of  a  street 
may  bar  the  city  of  the  right  to  reovw  it. 
This  question  has  many  times  been  passed 
upon  by  various  courts,  but  has  never  bet-ii 
expressly  decided  by  this  court.  Thoiigb 
this  court  did,  in  City  Council  of  Augusta 
V.  Burum,  93  Ga.  68,  78,  19  S.  B.  820,  822. 
26  L.  R.  A.  340,  in  an  action  against  a  mu- 
nicipal corporation,  say:  "Although  •  •  ♦ 
in  Georgia  the  maxim,  'Nullum  tempos  oc- 
currlt  repi,'  had  been  abrogated,  we  are  quite 
certain  that  no  statute  of  limitations  or  pre- 
scription of  any  kind  could  go  operate  as  to 
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abridge  In  any  manner  the  exercise  of  tbe 
legitimate  legislative  powers  of  the  state, 
conferred  by  the  people  fur  tbe  common  wel- 
fare of  all.  In  this  sense,  at  least,  tbe  kin- 
dred maxim,  'Nullum  tempus  occorrlt  rel- 
publicae,'  Is  still  of  force,  and  It  Is  applica- 
ble to  a  city  council,  so  far  as  Its  legislatlTe 
powers  confeiTed  upon  It  by  statute  are  con- 
cerned, as  well  as  to  the  state  Itself;  the 
city  government  being.  In  this  respect,  a 
part  of  tbe  lawmaking  power  of  tbe  com- 
monwealth." After  a  careful  copsideratlon 
of  tbe  question,  we  arc  of  opinion  that  the 
better  view  is  that  prescription  does  not  run 
against  a  municipal  corporation  in  regard  to 
land  held  by  It  for  tbe  benefit  of  the  whole 
public.  While  it  may  be  entirely  proper  to 
apply  the  doctrine  of  adverse  possession  and 
prescription  to  a  city  in  matters  In  which  It 
Is  concerned  in  a  capacity  which  is  private 
rather  than  governmental  in  its  nature,  we 
think  that  adverse  possession  by  an  indlvld- 
ual  of  property  held  by  a  city  for  the  benefit 
and  use  of  the  whole  public  should  not  be 
allowed  to  ripen  Into  a  prescriptive  title. 
The  city  Is  In  some  respects  not  a  division 
of  the  state,  but  It  Is  at  least  an  agent  of 
tbe  state,  exorcising,  within  certain  limits, 
governmental  functions  and  powers.  If  pre- 
scription does  not  run  against  the  state,  it 
should  not  run  against  a  city  In  respect  to 
rights  which  are  Intrusted  to  tbe  city  for 
tbe  benefit  of  tbe  public  generally,  and  as  to 
wbicb  it  exercises  governmental  powers.  A 
municipal  corporation  Is  intrusted  with  the 
care  and  control  of  Its  streets  for  tbe  use 
and  benefit,  not  of  its  own  Inhabitants  mere- 
ly, but  of  the  whole  public  and  prescription, 
wbicb  does  not  run  against  tbe  state,  should 
not  run  against  Its  trustee.  Bvery  unan* 
thorized  encroachment  upon  a  street,  by 
wbicb  Its  nse  is  hi  danger  of  Impairment,  Is 
a  public  nuisance,  'and  cannot  be  Justified 
or  sanctified  by  the  lapse  of  time,  however 
great.  See  Tied.  Mnn.  Corp.  S  312.  The 
doctrine  of  prescription  Is  based  on  a  pre- 
sumption, after  long-continued  adverse  pos- 
session, that  the  possession  Is  under  a  grant 
Where  the  land  so  held  Is  part  of  a  city's 
streets,  and  the  city  has  no  power  to  make 
a  grant.  It  would  seem  that  this  presump- 
tion should  not  arise.  Courts  will  not  pre- 
sume a  grant  where  no  grant  is  possible. 
For  these  reasons,  we  believe  that  the  better 
doctrine  Is  as  above  stated,  though  there  are 
not  a  few  very  respectable  authorities  to  the 
contrary.  For  summaries  of  the  decisions  on 
this  question  and  some  of  Its  immediate 
branches,  see  Dill.  Mun.  Corp.  (4th  Ed.)  {{ 
673-<r75;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
878  et  seq.;  notes  to  Meyer  v.  Graham  (Neb.) 
18  I>.  R.  A.  146  (s.  c.  50  N.  W.  763,  29  Am. 
St  Rep.  500). 

It  follows  that  the  city  of  Augusta  had  title 
to  the  land  In  dispute  In  the  present  case, 
and  that  tbe  plalntifT  was  himself  a  tres- 
passer, and  had  no  title.  The  defendant 
went  Into  possession  under  authority  from 


the  owner,  and  the  plaintiff  certainly  cannot 
recover  damages  for  tbe  defendant's  use  ot 
the  land  in  so  far  as  the  same  was  author- 
ized, and  a  proper  use  of  a  blghway.  It 
was  contended,  however,  that  piling  up  and 
storing  iron  rails  is  not  a  proper  use  of  a 
street,  and  that  tbe  defendant  Is  at  least  lia- 
ble for  maintaining  such  a  nuisance.  The 
facta  alleged  in  the  petition  show  that  tills 
alleged  nuisance  Is  maintained  directly  in 
front  of  plaintiff's  residence,  and  Immedi- 
ately across  the  opened  street  therefrom,  and 
that  it  Is  unsightly;  but  it  does  not  appear 
that  It  interferes  with  his  lugi-ess  or  egress, 
or  that  be  suffers  any  other  special  Injury. 
Be  that  as  It  may,  the  petition  seeks  dam- 
ages for  a  trespass  upon  land  belonging  to 
i  the  plaintiff,  and  under  such  a  petition  the 
plaintiff  cannot  recover  damages  as  for  the 
maintenance  of  a  nuisance  in  a  public  high- 
way. The  court  below  was,  therefore,  right 
In  sustaining  tbe  demurrer  to  the  petition. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


SAVANNAH  ELECTRIC  CO.  ▼.  PEDRICK. 
(Supreme  Court  ot  Georgia.     Aug.   9,   1902.) 

INJUNCTION-OBSTRUCTING  STREET. 

1.  Under  the  facts  appearing  in  the  present 
case,  there  was  no  error  in  refusing  to  grant 
an  injuuctiou. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatbam  county; 
Pope  Barrow,  Judge. 

Action  by  Savannah  Electric  (company 
against  P.  S.  Pedrick.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

Osborne  &  liSwrence,  for  plaintiff  In  error. 
R.  R.  Richards,  for  defendant  In  error. 

COBB,  J.  This  was  an  application  by  a 
street  railway  company  to  enjoin  Mrs.  Pedrick 
from  erecting  a  building  near  Its  track  In 
the  town  of  Warsaw.  The  ground  upon  which 
tbe  Injmiction  was  sought  was  that  the  street 
railway  company  had  been  for  a  number  of 
years,  with  the  knowledge  and  consent  of  Mrs. 
Pedrick  and  her  predecessors  In  title,  operat- 
ing Its  line  of  railway  near  her  property,  and 
that  the  building  she  was  erecting  to  replace 
a  building  which  had  been  burned  was  nearer 
the  track  of  tbe  railway  than  the  destroyed 
building  was;  that  a  portion  of  the  building 
now  being  erected  was  within  the  limits  of 
a  street  of  the  town;  that  It  was  so  near 
the  railway  as  to  render  It  a  menace  to  per- 
sons traveling  upon  the  railway;  that  it  was 
an  obstruction  to  the  public,  and  should  be 
enjoined.  The  defendant  maintained  in  her 
answer  that  the  building  being  erected  by  her 
was  not  as  near  the  track  of  tbe  railway  com- 
pany as  the  old  building  which  had  been  de- 
stroyed; that  she  and  her  predecessors  In  title 
bad  been  In  adverse  possession  of  the  Innd 
upon  which  the  building  was  being  erected  for 
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more  than  Beven  years,  under  written  evidence 
of  title;  and  that  no  part  of  the  building  was 
In  a  public  street  of  the  town.  The  Judge  re- 
fused to  grant  the  injunction,  and  the  plain- 
tiff excepted.  While  the  evidence  was  con- 
flicting upon  some  of  the  material  points  In 
the  case,  there  was  evidence  from  which  the 
Judge  could  find  that  the  building  being  erect- 
ed was  not  as  near  the  track  of  the  railway 
company  as  the  one  which  was  destroyed,  and 
that  no  part  of  the  land  covered  by  the  build- 
ing bad  ever  been  a  portion  of  a  public  street 
in  the  town  of  Warsaw.  If  this  was  true, 
no  Injunction  should  bave  been  granted,  and, 
aa  the  Judge  was  authorized  to  find  from  the 
evidence  that  this  was  the  case,  his  Judg- 
ment refusing  the  Injunction  will  not  be  dis- 
turbed. Under  this  view  of  the  case,  the 
question  whether  prescription  will  run  against 
a  municipal  corporation  Is  not  Involved;  but 
see,  in  this  connection,  Norrell  v.  Electric  Co. 
rOa.)  42  S.  m  466. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


MALONB  ▼.  STATE. 
(Supreme  Court  of  Oeorgia.     Aug.   9,   1902.) 

CRIMINAL  LAW— NEW  TRIAL-NBWL7  DISCOV- 
ERED EVIDENCE— AFFIDAVIT  —  DILIGENCE- 
PROOF  OF  VENUE-ASSAULT  WITH  INTENT 
TO  KILL— VERDICT. 

1.  The  discretion  of  the  judge  in  overruling 
a  motion  for  a  new  trial  In  a  criminal  case, 
based  on  alleged  newly  discovered  evidence, 
will  not  be  coatrolled  when  the  movant  fails 
to  make  affidavit  that  he  did  not  before  the 
trial  know  of  the  facts  upon  which  the  mo- 
tion is  based,  and  could  not,  by  the  exercise 
of  proper  diligence,  have  discovered  them.  And 
this  is  true  though  his  counsel  may  make  affi- 
davit, evidently  based  on  Information  received 
from  others,  to  the  effect  that  at  the  time 
when  the  alleged  offense  was  committed  the 
accused  was  in  such  a  Condition  that  he  could 
not  have  known  of  the  existence  of  the  evi- 
dence npon  which  the  motion  is  based,  and 
though  the  counsel  also  deposes  that  the  fail- 
ure to  discover  the  evidence  before  the  trial 
was  not  dne  to  any  lack  of  diligence  on  his 
part 

2.  Testimony  of  a  witness  that  the  offense 
was  committed  "in  this  county"  Is  sufficient 
proof  of  the  veune,  when  It  appears  from  the 
record  that  the  trial  was  had  in  the  county  id 
which  the  offense  was  alleged  to  have  been 
committed. 

8.  When,  In  the  trial  of  one  charged  with  the 
offense  of  assault  with  intent  to  murder,  the 
evidence  demands  a  finding  that  the  accused  is 
guilty  of  the  offense  charged,  and  the  state- 
ment of  the  accused  admits  that  he  was  at  the 
scene  of  the  crime,  aud  was  drinking,  and  that 
if  he  shot  the  person  alleged  to  have  been  as- 
saulted he  did  not  know  anything  about  it,  a 
verdict  finding  the  accused  guilty  of  shooting 
at  another  furnishes  the  accused  no  ground  of 
complaint.  This  case  is  distinguished  from  the 
case  of  Kendrick  v.  State,  113  Ga.  759,  39  S. 
E.  2S6,  by  the  fact  that  la  that  case  the  state- 
ment of  the  accused,  if  true,  established  an 
alibi. 


IT  1.  S«e  Criminal  Law,  voL  15.  Cant  Dig.  H  2396, 

2397,  2399. 


4.  There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county: 
Z.  A.  Llttlejohn,  Judge. 

John  Maloue  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  R.  Williams  and  Allen  Fort,  Jr.,  for 
plaintiff  in  error.  F.  A.  Hooper,  SoL  Gen., 
for  the  State. 

P£:R  curiam.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sicknesa. 


MACON   CX)NSOL.   ST.   R.   CO.   t.   JONES. 

(Supreme   Court  of   Georgia.     Aug.  9,   1902.) 

NEW  TRIAL— REVIEW  OP  FIRST  GRANT- 
QUESTION   OF   LAW. 

1.  Unless  the  verdict  rendered  was  absolute- 
ly demanded  by  the  evidence  (which  does  not 
appear  in  this  case),  this  court  will  not  under- 
take to  decide  whether  or  not  the  trial  judge 
abused  his  discretion  in  grantiDg  a  first  new 
trial,  even  though  the  grant  thereof  was  based 
solely  upon  a  single  question  of  law,  in  the  de- 
termination of  which  it  was  unnecessary  to 
consider  the  evidence  in  the  case.  Weinkle  v. 
RaUroad  Co.,  33  S.  E.  471,  107  Ga.  367:  Wat- 
son V.  Mortgage  Co.,  37  S.  E.  363,  112  Ga. 
253;  Harvey  v.  Bowles,  37  S.  B.  363,  112  Ga. 
363;    McCain  v.  College  Park,  37  S.  E.  971, 

112  Ga.  701;    Carter  v.  Dunson,  38  S.  E.  830. 

113  Ga.  374;    Thornton  v.  Insurance  Co.,  42 
S.  E.  287,  11«  Ga.  — . 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  W.  J.  Jones  against  the  Macou 
Consolidated  Street  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Bacon,  Miller  &  Branson  and  W.  C.  Not- 
tingham, for  plaintiff  In  error.  M.  Felton 
Hatcher  and  T.  J.  Cochran,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


McCALL  T.  HERRING. 
(Supreme  Court  of  Georgia.     Aug.  8,   1902.) 

BILL  OF  EXCEPTIONS  —  PLEADINGS  —  TRAN- 
SCRIPT OP  RBCORD— ENFORCEMENT  OF  LIEN 
-BANKRUPTCY  AS  DEFENSE— USURY. 

1.  When  a  plea  to  an  action  has  been  dniy 
aud  regularly  filed,  or  an  amendment  thereto 
allowed  and  filed,  such  plea  or  amendment  be- 
comes a  part  of  the  record  of  the  case,  and, 
although  afterwards  a  demurrer  to  the  plea  as 
amended  is  sustained,  and  the  same  strirkea.  if 
it  he  sought  to  review  the  ruling  striking  the 
same  it  is  uot  necessary  that  such  plea  be  set 
out  in  the  hill  of  exceptions.  It  can  properI.v 
be  incorporated  as  a  part  of  the  record  in  the 
transcript  which  is  made  and  certified  by  the 
clerk.     The  motion  to  dismiss  is  overruled. 

2.  In  an  action  in  which  oaly  the  establisb- 

1 1.  See  Bankruptcy,  vol.  «,  Cent  Dig.  |i  S08.  Ol 
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ment  of  a  special  lien  on  specific  property  ia 
Bonght,  and  no  judgment  iu  personam  is 
prayed  against  the  defendant,  a  plea  to  tlie 
effect  tliat  tlie  defendant  tiaa  been  adjudicated 
a  baulirniit  presents  no  defense  to  tlie  action. 

3.  The  taking  of  interest  at  the  highest  legal 
rate,  iu  advance,  by  way  of  discount  on  short 
loans,  in  the  ordinary  course  of  business,  is 
not  usurious;  but  a  reservation  of  interest  in 
advance,  in  an  ordinary  transaction  of  lending 
and  borrowing  money,  for  a  period  of  five 
years,  is  usurious  when  the  amount  reserved 
and  the  amount  contracted  to  be  paid  aggre- 
gate a  sum  which  is  in  excess  of  the  highest 
legal  rate  for  the  term  of  the  loan.  I 

4.  The  statements  of  fact  made  in  the  plea, 
which  by  the  demurrer  are  admitted  to  be 
true,  are  sufBcient  to  make  a  good  plea  of  usu- 
ry. The  trial  judge,  therefore,  erred  tn  sus- 
taining a  demurrer  to  this  part  of  the  plea, 
and  in  directing  a  rerdict  for  the  plaintiff. 

(Syilabns  by  the  Oonrt) 

Brror  from  city  court  of  Atlanta;  H.  M. 
R«id,  Judge. 

Action  by  B.  S.  Herring  against  J.  K.  Mc- 
OalL  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

O.  E.  &  M.  C.  Horton,  for  plalnOfl  in  error. 
John  M.  Graham  and  B.  M.  &  G.  F.  Mitchell, 
for  defendant  in  error. 

LITTLE,  J.  Elizabeth  S.  Herring  insti- 
tuted an  actk>n  in  the  city  court  of  Atlanta 
against  J.  K.  McGall.  Originally  she  sought 
both  to  recover  a  judgment  on  a  promissory 
note,  and  also  to  establish  a  lien  in  her  favor 
against  certain  land  which  she  alleged  had 
been  conveyed  to  her,  at  the  time  of  the  execu- 
tion of  the  note,  to  secure  its  payment.  By 
amendment,  the  plaintiff  alleged  that  the  de- 
fendant bad  filed  a  petition  in  the  district 
conrt  of  the  United  States  for  the  Northern 
district  of  Georgia,  to  be  adjudicated  a  bank- 
rupt, and  thereafter  prayed  said  court  to  en- 
join the  plaintiff  from  prosecuting  her  suit; 
that  such  application  for  Injunction  resulted 
In  an  order  allowing  tiie  plaintiff  to  prosecute 
ber  suit  for  the  purpose  of  obtaining  a  special 
Judgment,  and  having  her  lien  fixed  against 
the  property  described  in  the  deed,  but  stay- 
ing the  suit  in  so  far  OS  It  sought  to  obtain  a 
general  judgment  against  the  defendant.  The 
plaintiff  tboi  struck  her  prayer  for  a  general 
Jndgment,  and  prayed  only  for  a  special  judg- 
ment fixing  ber  \lea  for  the  amounts  alleged 
to  be  due.  The  defendant  answered,  admit- 
ting the  execution  of  the  deed,  but  alleging 
that  the  same  was  void  because  the  note  which 
It  was  given  to  secure  was  infected  with  usury. 
He  also  averred  that  he  had  filed  his  petition 
iu  bankruptcy  and  been  adjudicated  a  bank- 
rupt; that  the  property  described  in  the  deed 
bad  been  scheduled  in  his  petition  in  bank- 
ruptcy; and  that  the  plaintiff's  debt  was  one 
against  which  a  discbarge  In  bankruptcy 
would  be  good;  and  he  set  up  the  bankruptcy 
proceedings  as  a  defense  against  the  debt 
The  averments  of  the  plea  in  relation  to  the 
defense  of  usury  set  out  in  detail  the  facts 
on  which  the  defendant  relied  to  show  that 
the  debt  was  infected  with  usury,  which  will 
hereafter    be    specifically    referred    to.    The 


plaintiff  demurred  to  the  answer  and  plea  on 
a  number  of  grounds,  among  others,  tliat  it 
set  forth  no  legal  defense,  and  failed  to  show 
usury;  that  it  does  not  appear  by  the  answer 
that  the  lender  retained  or  received  or  shared 
In  the  $80  retained  as  commissions;  and  that 
those  parts  of  the  answer  which  set  up  the 
benluruptcy  of  the  defendant  were  insufflcient 
as  a  defense  to  the  action,  and  Irrelevant 
A  hearing  was  had  on  the  demurrer,  and  the 
answer  of  the  defendant  was  stricken,  and  by 
direction  of  the  court  the  jury  returned  a  ver- 
dict setting  up  and  establishing  a  lien  in  favor 
of  the  plaintiff,  on  the  land  described  in  the 
petition,  for  the  amount  claimed  thereon,  to- 
gether with  attorney's  fees  and  Interest.  The 
defendant  excepted  to  the  ruling  of  the  court 
in  sustaining  the  demurrer  and  striking  his 
answer,  and  also  in  directing  the  verdict  which 
was  rendered. 

1.  When  the  case  was  called  in  this  conrt, 
a  motion  was  filed  to  dismiss  the  writ  of  error 
on  two  grounds:  First,  that  the  plea,  having 
been  stricken  from  the  files,  is  not  properly  a 
part  of  the  record,  and  should  therefore  have 
been  incorporated  In  the  bill  of  exceptions, 
and  not  sent  up  by  the  derk  as  a  part  of  the 
transcript  of  the  record;  second,  that  there 
was  no  sufficient  assignment  of  error,  that  the 
assignments  in  relation  to  striking  the  plea 
could  not  be  understood  without  the  plea,  and 
the  other  assignments  were  not  specific,  and 
do  not  point  out  the  errors  complained  of.  It 
Is  sufficient  to  say,  in  regard  to  the  second  of 
these  grounds  of  the  motion  to  dismiss,  that 
It  is  without  merit  The  trial  Judge  directed 
a  verdict  and  the  bill  of  exceptions  alleges 
that  the  court  erred  in  so  doing.  This  was  a 
sufficient  assignment  of  error  to  call  tn  ques- 
tion the  correctness  of  such  direction,  and,  as 
we  shall  presently  see  that  the  stricken  plea 
was  a  part  of  the  record,  there  Is  no  merit 
in  the  complaint  that  there  was  no  sufficient 
assignment  of  error. 

We  are  well  aware  that  It  has  been  ruled 
In  several  other  states  that  -when  a  plea  or 
answer  has  been  stricken  the  effect  is  to  take 
such  plea  or  answer  out  of  the  record;  that 
in  order  to  be  considered  by  a  reviewing  court. 
It  must  come  up  In  the  bill  of  exceptions;  and 
that  sending  it  up  as  a  part  of  the  record,  by 
the  clerk  of  the  trial  court,  does  not  make  it 
such.  See  2  Cycl.  Law  &  Proc.  lOBO;  Hal- 
pern  V.  Spencer  (Ark.)  47  S.  W.  637;  Pelbam 
V.  Page,  6  Ark.  635;  Harness  v.  Ross,  18  Ind. 
App.  575,  41  N.  E.  1065;  Fry  v.  Leslie,  87 
Ya.  2f»,  12  S.  E.  671;  and  cases  cited  in  3 
C5ent  Dig.  107,  !  2352,  under  title  "Appeal 
and  Error."  On  the  other  hand,  it  was  ruled 
in  the  case  of  Whiting  v.  FuUer,  22  111.  33, 
that  "an  afiidavit  of  merits  to  a  plea  is  a  part 
of  the  plea,  and  is  preserved  In  the  record 
without  a  bill  of  exceptions.  This  is  the  case, 
also,  where  a  plea  is  stricken  from  the  files." 
In  the  case  of  Abbott  v.  Douglass,  28  Cai. 
296,  it  was  ruled  that  "an  answer,  notwith- 
standing an  order  to  strike  it  out  Ib  Btill  en- 
titled to  its  place  in  the  Judgment  roll"  In 
Davis  V.  Water  Co.  (Cal.)  33  Pac.  270,  it  was 
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also  ruled  that  "a  demurrer,  though  stricken 
ont,  constitutes  a  part  of  the  Judgment  roll.'* 
If  the  effect  of  dismissing  a  plea  on  demurrer 
Is  to  take  It  out  of  the  record,  the  same  result 
would  follow  In  case  the  petition  was  dis- 
missed on  demurrer;  and  while,  perhaps,  there 
is  no  adjudicated  case  in  which  this  court  has 
been  called  on  to  rule  the  question  dhrectly, 
it  has  not  infrequently  recognized  a  petition 
dismissed  on  demurrer  as  a  part  of  the  record; 
tlius  tacitly,  at  least,  indorsing  the  view  taken 
in  the  Illinois  and  California  cases  cited  supra. 
It  seems  that  the  rulings  of  those  coturts  are 
founded  on  the  better  reasoning.  In  the  case 
of  Sibley  t.  Association.  87  Ga.  738,  13  S.  B. 
S38,  it  was  ruled  that  "an  amendment  to  the 
declaration,  which  was  offered  at  the  time  of 
hearing  a  demurrer  to  the  declaration,  and  dis- 
allowed by  the  court,  is  no  part  of  the  record, 
and  can  only  come  to  the  supreme  court  by 
being  set  out  In  the  bill  of  exceptions,  or  an- 
nexed to  the  aame  as  an  exhibit  duly  au- 
thenticated." As  the  reason  for  this  ruling, 
Chief  Justice  Bleckley  said.  In  the  course  of 
his  opinion  dellTered  In  that  case,  that  the 
"amendment  did  not  become  a  part  of  the 
record  so  as  to  be  authenticated  by  the  clerk's 
certificate,  and  Its  contents  are  not  set  out  in 
the  bill  of  exceptions,  nor  In  any  copy  of  It 
annexed  to  the  bill  as  an  exhibit,  or  otherwise 
duly  authenticated  by  the  presiding  Judge, 
For  this  reason,  although  the  record  as  sent 
up  by  the  derk  Is  accompanied  by  what  pur- 
ports to  be  an  amendment  without  any  mark 
of  filing  upon  It,  we  do  not  consider  It  as 
properly  before  ns."  This  ruling  Is  not  only 
sound,  but  certainly  the  principle  on  which 
it  Is  based  does  not  conflict  with  that  on  which 
the  California  and  Illinois  cases  were*  ruled. 
The  amendmoit  In  the  Sibley  Case,  Just  cited, 
never  became  a  part  of  the  record  of  the  case; 
It  was  offered,  but  not  allowed,  by  the  Judg- 
ment of  the  court;  had  It  been.  It  would  have 
become  a  part  of  the  record.  Having  be- 
come such,  it  is  difficult  for  us  to  perceive  how 
a  subsequent  ruling  that  such  plea  or  amend- 
ment sets  np  no  defense  to  the  action  has  the 
effect  of  devesting  It  of  its  character  as  a 
plea  of  record.  It  la,  under  such  clrcum> 
stances,  not  physically  taken  from  the  flies, 
nor  separated  from  the  other  pleadings  In  the 
case.  Having  been  allowed  and  filed,  the 
question  whether  It  contains  matter  good  In 
defense  cannot  divorce  It  from  the  record. 
The  motion  to  dismiss  the  writ  of  error  must 
therefore  be  denied  on  each  of  the  grounds 
on  which  It  was  predicated. 

2.  The  trial  Judge  did  not  err  In  striking, 
on  demurrer,  so  much  of  the  plea  as  set  up 
the  facta  that  the  defendant  had  been  ad- 
judicated a  bankrupt,  that  the  debt  sued  on 
was  one  provable  In  bankruptcy,  and  that  the 
property  described  in  the  deed,  which  the 
plaintiff  held  as  security  for  her  debt,  had 
been  placed  in  his  schedule  of  aasets  on  file 
In  the  bankrupt  court.  These  facts  did  not 
bar  the  right  of  the  plaintiff  to  assert  her 
lien  against  the  land  which  she  held  as  se- 


curity for  her  debt  The  plaintiff  sought  no 
Judgment  in  pers  .nam  against  the  defendant, 
but  only  attempted  to  assert  the  lien  which 
she  had.  This  she  could  lawfully  have  done, 
even  if  the  defendant  had  received  his  dis- 
charge In  bankruptcy.  See  Smith  v.  Zachry, 
115  Ga.  722,  42  S.  li..  102;  Evans  v.  Boun- 
savllle,  115  Ga.  684,  42  8.  E.  100.  Nor  was 
there  any  error  in  striking  that  part  of  the 
answer  which  set  up  that  it  waa  unlawful  to 
enforce  the  lien  as  to  attorney's  fees.  Under 
the  contract,  they  became  a  part  of  the  debt 
if  the  note  was  placed  in  the  hands  of  an 
attorney  fur  collection;  and  the  deed  (unless 
It  was  usurious)  vested  the  title  in  the  plain- 
tiff to  secure  this  sum  as  well  as  the  other 
sums  contracted  for.  We  know  of  no  reason 
why  the  amount  of  attorney's  feea  could  not 
properly  be  Included  in  the  amount  for  which 
the  special  lien  was  sought  to  be  set  up,  since 
it  appears  that  the  plaintiff  complied  with  all 
the  requirements  of  the  act  approved  Decem- 
ber 12,  1900,  and  the  defendant  did  not  pay 
the  debt  before  the  return  day  of  the  court 
to  which  the  suit  was  lm>ught.  McCall  v. 
Walter,  71  Ga.  287. 

3,  4.  Devested  of  a  great  <'  al  of  surplus- 
age, so  much  of  the  plea  as  alleges  that  the 
security  deed  was  void  because  the  debt  it 
was  made  to  secure  was  infected  with  usury 
substantially  avers  the  facts  to  be  that  the 
loan  was  made  through  the  agent  and  attor- 
ney at  law  of  the  plaintiff,  who  negotiated 
the  loan;  that  while  the  defendant  contract- 
ed to  borrow  fl,600,  and  executed  a  prom- 
issory note  for  that  sum.  and  agreed  to  pay 
interest  at  the  rate  of  7  per  cent  per  annum 
on  $1.G00,  yet  he  In  fact  only  received  from 
the  plaintiff,  as  lender,  the  sum  of  f  1,520; 
that  plaintiff's  agent  and  attorney,  wltb  the 
knowledge  and  consent  of  the  plaintiff,  re- 
tained $80  from  the  principal  sum  as  com- 
missions for  negotiating  the  loan;  that  the 
amount  of  the  commission,  when  added  to 
the  Interest  contracted  to  be  paid,  exceeds 
the  highest  rate  of  Interest  allowed  by  law; 
that  by  retaining  the  sum  of  $80  from  the 
principal  agreed  to  be  loaned,  the  lender 
avoided  the  necessity  of  paying  commissions 
to  her  agent  for  making  the  loan,  and  In  this 
way  she  was  benefited  and  shared  in  the  com- 
mission. The  demurrer  directed  to  this  part 
of  the  answer  denies  that  the  $80,  together 
with  the  Interest  contracted  to  be  paid, 
makes  an  amount  greater  than  the  lawful  in- 
terest, and  that  the  payment  of  an  eighth  of 
the  Interest  in  advance  would  render  the 
transaction  usurious.  Further,  that  It  does 
not.  appear  that  the  plaintiff  retained,  re- 
ceived, or  shared  in  said  sum  of  $80,  but  that 
this  sum  was  paid  to  an  attorney  for  his 
services  in  connection  with  making  the  loan: 
and  that,  contracted  in  this  manner,  the  loan 
is  not  rendered  usurious  by  the  tact  that  the 
borrower  pays  or  is  required  by  the  lender  to 
pay  attorney's  fees  for  the  examination  of 
title,  preparation  of  papers,  ond  for  other 
services;  and  that  It  does  not  appear  that  the 
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services  In  this  Instance  irere  not  of  this 
character.  In  support  of  tbe  demui-rer,  It  Is 
urged  by  counsel  for  the  defendant  In  error 
that,  nnder  repeated  rulings  of  this  court,  a 
contract  providing  for  tbe  payment  of  tbe 
blghest  lawful  rate  of  Interest  In  advance  Is 
not  usurious,  and  that  It  has  been  held  that 
«ucb  payment  In  advance  on  short  loans  did 
not  render  a  transaction  usurious;  and  It  la  ai- 
gued  that  there  Is  no  difference  in  principle 
between  taking  interest  in  advance  on  short 
loans,  and  taking  it  In  advance  on  a  loan 
made  for  a  number  of  years. 

The  contentions  raised  by  the  demurrer, 
and  insisted  on  as  reasons  sufficient  to  Jus- 
tify the  court  In  striking  the  plea,  neces- 
sarily lead  to  the  determination  of  the  ques- 
tion whether  the  averments  of  the  plea, 
when  taken  to  be  true,  characterize  tbe 
transaction  as  a  usorlous  one.  If  they  do, 
the  court  erred  in  striking  the  plea,  because 
tlie  deed  relied  on  by  the  plaintiff  as  tbe 
basis  of  the  establishment  of  her  lien  would 
lie  void.  If  they  do  not,  tbe  court  commit- 
ted no  error,  and  the  validity  of  the  security 
deed  Is  unaftected.  In  the  case  of  Clarke  v. 
Havard,  111  Ga.  242,  36  S.  E.  837,  51  L.  R. 
A.  499,  Presiding  Justice  Lumpkin,  in  tbe 
course  of  a  very  able  opinion  which  he  de- 
livered in  that  case,  and  in  which  he  con- 
sidered tbe  rulings  made  by  this  court  in 
a  number  of  cases  preceding  it,  said:  "A 
money  lender  cannot  In  this  state,  lawfully 
contract  for  or  reserve  any  greater  rate  of 
interest  than  8  per  cent,  per  annum,  and 
tbe  prohibition  is  just  as  strong  against 
doing  so  Indirectly  as  It  is  against  doing 
eo  openly  and  without  pretense.  It  is  now 
too  well  settled  to  admit  of  doubt  that.  If 
tbe  agent  of  a  money  lender,  with  bis 
knowledge,  charges  the  borrower  a  conunis- 
sion.  It  Is  tbe  same  thing  in  law  as  if  tbe 
lender  charged  It  himself.  This  is  so  be- 
cause he  gets  a  benefit  from  tbe  agent's 
services,  and  because  in  such  cases  there  is, 
as  to  tbls  matter,  no  separation  of  princi- 
pal and  agent  Tbe  payment  of  a  commis- 
sion to  the  lender's  agent  being  a  part  of 
Avbat  the  borrower  expends  for  the  use  of 
tbe  amonnt  he  actually  receives,  Is  in  ef- 
fect a  payment  to  the  principal.  If  he  gives 
countenance  to  tbe  exaction  of  such  com- 
mission, and  is  in  tbe  nature  of  Interest  on 
tbe  loan.  If,  then,  the  commission  so  paid, 
and  the  stipulated  Interest  together,  exceed 
tbe  lawful  interest  the  transaction  is  usuri- 
ous. These  are  familiar  principles,  and 
should  be  readily  accepted  as  sound."  The 
principles  which  tbls  able  Judge  declares  to 
be  sound  are  clearly  ruled  in  the  headnotes 
which  precede  his  opinion,  and  such  ruling 
obviates  the  necessity  of  a  review  on  our 
part,  here,  of  tbe  various  cases  which  may 
be  foimd  in  almost  every  one  of  the  later 
volumes  which  contain  the  decisions  of  this 
court  The  rulings  made  in  the  Clarke  Case 
stand  on  an  entirely  different  principle  from 
other  rulings  made  where  It  appeared  tUat 


the  person  negotiating  tbe  loan  was  the 
agent  of  the  borrower,  and  not  of  the  lend- 
er. Accepting  the  rulings  made  in  that  case 
as  being  sound,  our  next  inquiry,  in  order 
to  fully  meet  the  demurrer,  is  whether,  when 
tbe  $80  retained  by  the  agent  of  tbe  lend.*r 
la  added  to  tbe  interest  contracted  to  be  paid, 
it  appears  that  the  aggregate  of  these  sums 
Is  greater  than  tbe  blghest  rate  of  interest 
allowed  by  law  to  be  charged.  The  bor- 
rower gave  bis  note  for  $1,600,  and  agreed 
to  pay  interest  thereon  at  the  rate  of  7  per 
cent  per  annum,— $112.  The  commission  re- 
tained amounted  to  $80.  The  borrower,  ac- 
cording to  his  plea,  received  $1,620.  Interest 
upon  this  sum  at  the  rate  of  8  per  cent 
per  annum,  the  highest  allowed  by  law  in 
this  state.  Is  $121.G0.  This  would  make  tbe 
amount  of  Interest  to  maturity,— five  years,— 
$608.  Any  greater  sum  than  $60S  received 
as  interest  for  this  time  on  this  amount 
would  be  usury.  But  according  to  tbe  aver- 
ments of  the  plea,  the  Interest  contracted  to 
be  paid,— seven  per  cent  on  $1,600  for  five 
years,— was  $560,  which,  added  to  tbe  $80  re- 
tained as  commissions,  aggregates  $640  (not 
Including  in  this  calculation  any  Interest  on 
the  $80),  as  interest  on  the  $1,520  received 
by  the  borrower.  Thus  it  is  clear  that  the 
borrower  would  pay  and  be  liable  to  pay 
$32  more  than  the  highest  legal  rate  during 
tbe  period  of  the  loan  for  the  sum  borrowed. 
And  the  result  is  the  same  if  we  treat  as 
chargeable  to  the  borrower  tbe  $16  which, 
in  one  part  of  his  amended  plea,  he  admit- 
ted the  plahitlff  was  entitled  to  receive  from 
him  for  preparation  of  abstract  etc.  These 
figures  are  .  conclusive  to  our  minds  that 
when  tbe  principles  ruled  in  tbe  Clarke  Case, 
supra,  are  applied  to  the  facts  set  out  in 
the  plea  and  by  demurrer  admitted  to  be 
true,  the  transaction  represented  by  the 
promissory  note,  which  is  the  foundation  of 
tbe  action  In  the  present  case,  was  usurious. 
Council,  however,  contend  that,  if  the  $80 
paid  by  the  borrower  as  commissions  is  to 
be  treated  as  interest  reserved,  then  the 
transaction  would  not  be  usurious,  for  the 
reason  that  tbls  amount  which  was  deduct- 
ed from  the  face  of  the  note  must  be  treat- 
ed as  the  payment  of  interest  pro  tanto  in 
advance;  that  $80  represents  1  per  cent  on 
the  amount  contracted  to  be  loaned  for  the 
full  term,  five  years;  and  that  as  the  bal- 
ance of  tbe  interest  contracted  to  be  i>ald 
amounts  to  7  per  cent,  the  whole  rate  of 
interest  when  so  treated,  aggregates  8  per 
cent,  and  is  within  the  lawful  limit;  and 
that  the  payment  of  1  per  cent,  of  interest 
in  advance  under  these  circumstances  does 
not  render  the  transaction  usurious.  An  ex- 
amination discloses  that  the  adjudicated 
cases  are  somewhat  In  conflict  on  the  ques- 
tion whether  a  reservation  of  the  highest 
legal  rate  of  interest  in  advance  renders  a 
loan  transaction  usurious,  but  a  majority  of 
those  which  we  have  had  opportunity  to 
consult  draw  a  distinction,  in  this  respect 
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between  what  Is  termed  a  long  and  a  short 
loan.  Counsel  for  defendant  in  error  ar- 
frues  that  on  principle  no  such  distinction 
exists,  and  we  agree  with  him.  We  are  un- 
able to  see  any  reason  why  on  principle  the 
reservation  of  the  highest  rate  of  interest 
In  advance  on  short-term  loans  does  not  ren- 
der the  contract  usurious.  It  is  perfectly 
clear  that  In  pure  discount,  or  the  abso- 
lute purchase,  by  one,  of  the  promissory 
note  of  another,  the  laws' relating  to  usury 
ought  not  to  apply,  for  the  reason  that  one 
may  give  such  a  price  In  the  purchase  of  a 
promissory  note  of  an  Individual  as  he  may 
see  fit.  Just  as  he  may  for  a  horse  or  other 
article  of  personal  property.  In  that  case, 
the  note  pat  on  the  market  by  the  maker 
represents  property  which  the  maker  wishes 
to  sell;  and  If  one  choose  In  open  market 
to  buy  it  the  price  concerns  no  one  except 
the  owner  and  the  purchaser.  Such  a  trans- 
action is  not,  however,  the  loan  of  money. 
But  the  authorities  have  gone  further,  In 
the  declaration  that  certain  transactions 
which  they  call  "discount"  do  not  tenia  a 
certain  species  of  loan  usurious. 

Mr.  Webb,  In  his  treatise  on  Usury  (sec- 
tion 111)  declares,  on  the  authority  of  a  large 
number  of  adjudicated  cases  cited  In  note  3, 
p.  126:  "That  It  Is  not  usury  to  discount 
commercial  paper  in  the  ordinary  course  of 
business  is  absolutely  settled.  This  rule  of 
law  arose  out  of  custom,  and  does  not  de- 
pend upon  statute."  Mr.  I'yler,  in  Jiia  work 
on  Usury  (page  298),  declares  that  >4he  courts 
uniformly  hold,  at  the  present  day,  that  the 
interest  for  ordinary  paper  having  the  usual 
time  to  run,  such  as  is  the  practice  by  banks, 
may  be  taken  in  advance,  by  way  of  dis- 
count, and  not  subject  the  paper  to  the  taint 
of  usury.  It  Is  obvious,  however,  that  the 
length  of  time  the  paper  has  to  run  must 
have  a  controlling  effect  upon  this  question. 
If  the  note  has  a  short  time  to  run  the  in- 
terest may  be  taken  in  advance,  whereas  the 
time  may  be  so  lengthened  out  as  to  make 
the  taldng  of  thp  interest,  in  advance,  pal- 
pably usurious.^  Whether,  then,  there  is,  in 
principle,  any  fllfference  In  sacb  transactions 
in  taking  the  highest  legal  rate  on  short 
and  long  time  loans,  is  not  now  a  question 
with  which  we  are  materially  concerned; 
for  undoubtedly,  according  to  the  authorities 
generally,  the  proposition  that  taking  the 
highest  rate  of  interest  in  advance  does  not 
render  the  transaction  usurious  may  be  con- 
sidered settled  on  short  loans.  Indeed  this 
court,  in  the  case  of  Mackenzie  v.  Flannery, 
90  Ga.  590,  16  S.  E.  TJO,  ruled  that  "to  take 
eight  per  cent.  Interest  in  advance  by  way  of 
discount  on  short  loans.  In  the  usual  and 
ordinary  course  of  business,  is  not  usurious." 
And  in  the  case  of  Trust  C!o.  ▼.  Dottenheim, 
107  Ga.  614,  34  B.  B.  221,  Mr.  Justice  Cobb 
said:  "It  Is  also  well  settled  that  a  contract 
providing  for  the  payment  of  the  highest 
lawful  rate  of  interest  In  advance  is  not 
usurious,  though  many  of  the  courts  which 


recognize  this  as  an  established  rule  express 
doubts  as  to  whether  upon  principle  such 
practice  should  be  allowed  to  prevaJL" 

Just  where  the  line  is  to  be  drawn  so  as 
to  determine  what  Is  a  short  and  what  a 
long,  term  loan,  does  not  seem  to  have  been 
settled.  The  period  of  one  year  seems  to 
have  been  fixed  in  the  case  of  Tallman  v. 
Truesdell,  8  Wis.  44S.  But  the  rule  that  hi- 
terest  at  the  highest  legal  rate  may  be  taken 
in  advance  on  long  toans  without  rendering 
the  contract  usurious  is  not  established  bjr 
the  authorities  generally.  There  are  a  num- 
ber of  cases  so  ruling.  In  many  of  which  the 
rulings  are  made  on  statutes.  Certainly, 
there  are  no  decisions  of  this  court  which  so 
declare,  and  we  are  not  aware  of  any  author- 
ity which  binds  us  so  to  rule.  While  we  ac- 
cept the  doctrine  almost  universally  applied 
to  short  loans,  in  the  absence  of  controlling 
authority  we  decline  to  extend  that  rule  in 
the  case  of  long  loans.  On  principle  it  can- 
not be  done,  nor  ought  it  to  be,  for  the  rea- 
sons which  are  tersely  stated  by  Mr.  Webb 
in  this  work  cited  supra  (section  113),  in  the 
following  language:  "Interest  is  compensa- 
tion for  the  use  of  money.  If  the  amount 
of  the  Interest  is  deducted  in  advance.  It  Is 
plain  that  the  borrower  never  uses  the  inter- 
est so  paid.  He  does  not  receive  the  fnlt 
amount  of  his  loan.  He  cannot  use  that 
which  he  was  to  receive  unless  it  is  paid  to 
him.  He  cannot  employ  money  kept  out  of 
his  possession.  It  renders  the  borrower  no 
service,  performs  no  purpose,  pays  no  debts, 
buys  no  property,  satisfies  no  wants,  and  ac- 
complishes nothing,  as  far  as  the  borrower 
is  concerned,  for  which  he  should  be  com- 
.pelled  to  pay  Interest"  While  the  language 
of  Mr.  Justice  Cobb  in  the  Dottenheim  Case, 
cited  above.  Is  very  broad.  It  was  not  as  we 
understand  It  meant  to  include  interest  on 
long-time  loans,  but  evidently  referred  to  the 
rule  which  seems  so  generally  to  prevail, 
that  the  highest  rate  of  interest  may  law- 
fully be  taken  in  advance  on  short  loans. 
If  It  be  contended  that  this  language  re- 
ferred to  long  as  well  as  short  loans,  it  may 
be  replied  that  that  question  was  not  one 
which  was  passed  on  by  the  court  in  that 
case.  If  the  contention  of 'the  defendant  In 
error  is  sound,  then  it  would  lead  to  this 
result;  If  a  loan  of  $500  were  made  for  a 
term  of  five  years  at  the  rate  of  8  per  cent 
per  annum,  then  at  the  time  of  making  the 
loan  the  lender  could  reserve  the  Interest  for 
the  whole  period,  and  give  to  the  borrower 
only  $300  in  satisfaction  of  his  contract;  if 
such  a  loan  were  made  for  10  years,  the  law 
would  be  fully  met  by  the  lender  handing 
to  the  borrower  $100,  and  accepting  his  ob- 
ligation to  pay  him  $500  at  the  end  of  the 
period;  if  it  were  made  for  16  years,  instead 
of  the  borrower  receiving  anything  from  the 
lender,  the  former  would  not  only  g;et  noth- 
ing, but  would  pay  the  lender  $100  for  the 
privilege  of  executing  to  him  his  promissory 
note.  The  argument  would  not  be  dignified 
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by  punning  the  subject  further.  It  is  all 
snfflcleiit  to  say  that  such  absurd  results 
cannot  be  accomplished  consistently  with  law 
or  reason;  and  to  state  such  conclusions  as 
the  legitimate  outgrowth  of  a  principle  Is  to 
stamp  the  principle  as  unsound.  In  our  opin- 
ion, the  answer  In  the  present  case  averred 
tacts  which,  when  taken  as  true,  rendered 
the  transaction  between  the  parties  a  usu- 
rious one,  and  the  court  erred  In  snstainlng 
the  demurrer  to  that  part  ot  the  answer  set- 
ting forth  these  facta. 

Judgment  reversed.  All  the  Justices  con- 
cnrring,  except  L£i>VIS,  J.,  absent  on  account 
of  sickness. 


BBOOKS  et  aL  T.  THRASHBB. 
(Supreme  Court  of  Qeorgia.     July  24,  1902.) 

ACTION   ON    NOTB-PETITION— AMBNDMIBNT— 
DISMISSAL. 

1.  While  a  petition  iu  an  action  against  A. 
and  B.,  upon  a  promissory  note  purportiuR  to 
be  an  instrument  which  they  bad  executed  at 
the  same  time, — A.  by  slening  the  paper  on  its 
face,  and  B.  by  writing  nis  name  on  the  back 
thereof,— may  be  amended  hy  strikinf;  the  name 
of  A  as  a  defeudant,  such  petition  cannot 
proiierly  be  so  amended  as  to  make  the  same 
allefte  that  when  the  note  was  orifanally  exe- 
cuted it  was  signed  by  A.  alone.  B.  not  then 
being  a  party  to  it;  that  subsequently  the  con- 
tract between  A  and  the  payee,  evidenced  by 
the  note,  was  rescinded,  and  A.  released  from 
all  liability  thereon,  and  that  thereupon  B. 
wrote  his  name  on  the  back  of  the  note,  there- 
by intending  to  make  an  entirely  new  note, 
cridencing  his  sole  and  IndlTidual  promise  to 
the  payeew  An  amendment  of  this  kind  would 
set  forth  a  new  cause  of  actiou,  for  ita  effect 
would  be  to  conTert  a  suit  upon  an  undertak- 
ing entered  Into  by  two  persons  at  one  time 
into  a  suit  upon  another  and  entirely  distinct 
nndertaking,  entered  Into  by  one  of  these  per- 
sons at  a  different  time. 

2.  It  was,  however.  In  such  a  case,  erroneous 
to   dismiss   the   plaintiffs'    petition,    upon    the 

rnnd  that  B.  appeared  fMm  the  petition  to 
a  surety  upon  the  note,  and  the  suit  could 
not  proceed  against  the  surety  after  the  same 
had  been  discontinued  as  to  the  principal;  the 
note  being  in  form  a  Joint  and  several  nnder- 
takhig. 

3.  It  results  from  the  foregoine  that  the 
eourt  erred  in  dismissing  the  plaintiffs'  petition 
as  amended. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Hart  county;  H. 
M.  Holden,  Judge. 

Action  by  Brooks  &  Tabor  against  M.  O. 
Thrasher.  Judgment  toe  defendant  Plain- 
tiffs bring  error.    Reversed. 

W.  L.  Hodges,  J.  N.  Worley,  and  A.  A. 
McCnrry,  for  plaintiffs  In  error.  J.  H.  Skel- 
ton  and  O.  O.  Brown,  for  defendant  In  er^ 
ror. 

PES  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  ot  sickness. 


It    Sea    Bills    and    Notei,    vol.    7,    CanL    Die    | 
VKI. 


WBLDON  et  al.  v.  AYERS. 

(Supreme   Court  of  Gieorgia.     July  22,   1902.) 

SURETY   ON  NOTE— RBLKASB— USURY— PLEAD- 
ING—CERTIORARI  TO  JUSTICE. 

1.  A  surety  upon  a  promissory  note,  who 
signs  the  same  in  ignorance  of  the  fact  that 
the  contract  between  the  payee  and  the  maker 
is  one  providing  for  the  payment  of  usury,  is 
not,  because  this  fact  is  concealed  from  him, 
discharged  altogether  from  liability  on  the 
note.  By  a  proper  plea  of  usury,  the  surety 
may  prevent  a  recovery  against  him  of  a  sum 
greater  than  the  principal  of  the  debt  and  legal 
interest  thereon. 

2.  In  the  absence  of  a  propw  plea  of  usury, 
setting  forth  the  facts  necessary  to  determine 
the  exact  amount  of  usury  contracted  to  be 
paid,  so  that  the  same  may  be  set  off  against 
the  amount  sued  for,  a  Judgment  in  favor  of 
the  plaintiff  for  the  latter  amount  Is  not  con- 
trary to  law. 

3.  The  verdict  rendered  in  favor  of  the  plain- 
tiff In  the  justice's  court  was,  under  the  facts 
appearing  at  the  trial,  the  only  proper  verdict 
that  conld  have  been  rendered;  and  the  court 
did  not  err  in  overruling  the  certiorari,  which 
complained  merely  that  the  verdict  was  con- 
trary to  law  and  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hart  county;  H. 
M.  Holden,  Judge. 

Action  by  L.  J.  Ayers  agaUist  W.  S.  Weldon 
and  others.  From  a  Jodgment  of  the  district 
court  refusing  the  certiorari  to  review  a  Judg- 
ment for  plaintiff  In  a  justice  court  defend- 
ants bring  error.    Affirmed. 

O.  C.  Brown,  for  plaintiffs  In  error.  3.  H. 
Skelton,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


INMAN  et  al.  v.  CRAWFORD  et  al. 
(Supreme  Court  of  Georgia.     July  24,  1902.) 

BREACH    OF    CONTRACT— EVIDENCE— AUTHOR- 
ITY OP  AGENT- LIABILITY  OF  PRINCI- 
PAL-INSTRUCTION. 

1.  On  the  trial  of  an  actiou  for  brenohof 
contract  it  is  erroueons  to  allow  in  evidence 
another  contract,  relating  to  an  entirely  dis- 
tinct transaction,  having  no  connectino  with 
the  contract  alleged  to  have  been  brnl^en. 

2.  When  the  authority  of  a  special  agent  is 
limited  to  soliciting  and  procuring  written  pro- 
posals for  the  sale  and  delivery  of  cotton,  to 
be  binding  when  the  same  are  agreed  to  in 
writing  by  his  principal,  the  latter  is  not  bound 
by  a  secret  stipulation  or  agreement  between 
such  agent  and  the  party  who  submit!<  the  writ- 
ten proposal,'  which  is  not  contained  In  the 
writing.  The  law  in  such  a  case  is  well  estab- 
lished that  those  who  deal  with  a  special  agent 
are  bound  at  their  peril  to'  take  notice  of  the 
extent  of  his  authority. 

3.  It  was,  under  the  evidence  In  the  present 
case,  erroneous  to  give  to  the  jury  an  instruc- 
tion based  on  the  law  of  general  agenry;  there 
being  no  evidence  to  warrant  a  finding  that 
such  agency  existed  at  the  time  of  the  execu- 
tion of  the  contract  which  was  the  subject- 
matter  of  the  suit.  On  the  contrary,  the  evi- 
dence demanded  a  finding  that  the  authority 
of  the  agent  in  this  case  was  special  and  lim- 
ited. 

4.  The  issues  between  the  parties  and  the 
merits  of  the  case  as  presented  by  the  evidence 
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are  substantially  controlled  by  the  rulings 
Above  announced.  The  points  insisted  on  in 
the  motion  for  a  new  trial,  not  embraced  in  the 
rulings  above  made,  do  not  show  any  error 
which  would  authorise  a  t«Ter«al  of  the  judg- 
meut. 
(Syllabaa  by  the  CJourt) 

Error  from  superior  court,  Oglethorpe  coun- 
ty; H.  M.  Holden,  Judge. 

Action  between  Inman  &  Co.  and  Craw- 
ford &  Maxwell.  From  a  Judgment,  Inman 
A  Co.  bring  error.    Rereraed. 

Saml.  H.  Sibley,  for  plaintiff  In  error.  Wm. 
M.  Howard,  E.  P.  Shull,  and  Strickland  & 
Oreen,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 

IjEJWIS,  J^  absent  on  account  of  sickness. 


MORRIS   ▼.   CONTINENTAL   INS.    00. 
^Supreme  Court  of  Georgia.     July  24,  19Q2.) 

TENDER-BOND    FOR    TITLE— SUPPICIBNCT. 

1.  Since  a  tender  by  the  obligee  in  a  bond 
for  title  to  the  obligor  of  the  amount  due  upon 
ii  promissory  note  described  iu  the  bond  is  not 
in  law  good  if  coupled  with  a  condition  that  the 
obligor  shall  execute  and  deliver  to  the  obligee 
the  conveyance  which  he,  upon  paying  the  note, 
is  entitled  to  receive.  It  follows  that  equity  will 
not,  at  the  Instance  of  the  maker  of  the  note, 
«njoin  an  action  thereon  by  the  payee,  on  the 
ground  that  the  latter,  upon  bemg  tendered, 
-with  such  condition,  the  amount  one  on  the 
note,  failed  or  refused  to  execute  and  deliver 
«uch  conveyance  as  that  called  for  in  the  bond 
for  title.  De  Graffenreid  v.  Menard,  30  S.  E. 
£60,  103  Oa.  651;  Elder  v.  Johnson,  42  S.  E. 
m,  115  Ga.  691. 

2.  Applying  what  Is  announced  above  to  the 
facts  of  the  case  iu  hand,  there  was  no  error 
in  denying  the  interlocutory  injunction. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  W.  Bennet,  Judge. 

Action  by  A.  E.  Morris,  executor,  against 
tlie  Continental  Insurance  Company.  From 
tbe  judgment,  Morris  brings  error.    Affirmed. 

Oourtland  Symmes  and  Atkinson  &  Dun- 
wody,  for  plaintiff  In  error.  Brandon  &  Ark- 
wrlght,  W.  B.  Stovali,  and  Walter  T.  Col- 
■quitt,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


COMMERCIAL    BANK    OF    JACKSON- 

VILLEk  FLA.,  ▼.  FLOWERS. 

<Sopreme   Conrt  of  Georgia.     Aug.  8,   1902.) 

PLEDGE— VALIDITT. 
1.  In  order  to  constitute  a  valid  pledge  of 
property  to  secure  a  debt,  there  must  be  a  de- 
livery, either  actual  or  constructive,  of  the 
property  to  the  iuteuded  pledgee.  Consequent- 
ly, the  delivery,  as  collateral  security  to  a 
promissory  note,  of  n  paper  purpoitiog  to  l)e  a 
wtiarfinger's  receipt  for  property  therein  de- 
scribed,  conveys  to   the  Intended   pledgee   no 


interest  whatever  in  such  property,  when  the 
same  is  not  in  the  possession  of  tbe  wharfinger 
or  the  party  who  undertakes  to  pledge  it. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Brunswick;  J.  D. 
Sparks,  Judge. 

Action  by  A.  A.  Flowers  against  Des 
Rocbers  &  Phinney  Co.  Judgment  for  plain- 
tiff on  levy  of  execution.  Tbe  Commercial 
Bank  of  Jacksonville,  Fla.,  filed  claim.  Judg- 
ment for  Flowers,  and  the  bank  brings  error. 
Affirmed. 

R.  H.  Liggett,  A.  L.  Franklin,  and  D.  W. 
Krauss,  for  plaintiff  In  error.  W.  B.  Kay, 
for  defendant  in  error. 

FISH,  J.  In  tiie  view  which  we  take  of 
tbis  case,  it  is  controlled  by  the  principle 
laid  down  In  tbe  above  beadnote,  and  it  is, 
therefore,  unnecessary  to  consider  any  of  tlie 
questions  made  except  tbe  one  therein  Indi- 
cated, which  can  be  reached  and  determined 
without  passing  upon  any  of  the  others. 
Certain  described  lumber,  while  In  tbe  pos- 
session of  Hopkins  &  Co.,  wharfingers,  and 
lying  upon  their  dock  in  the  city  of  Bruns- 
wick, was  levied  upon  under  an  attachment 
for  purchase  money  in  favor  of  Flowers,  and 
against  Des  Rochers  &  Phinney  Co.,  and  was 
claimed  by  the  Commercial  Bank  of  Jack- 
sonville, Fla.  Upon  the  trial  of  the  claim 
case,  the  claimant  relied  for  title  upon  a 
wharfinger's  receipt  Issued  by  Hopkins  & 
Co.  to  Des  Kocbers  &  Phinney  Co.,  and  by 
the  latter  attached  to  and  pledged  as  collat- 
eral for  a  note  for  $1,000,  given  by  such 
company  to  the  National  Bank  of  Bruns- 
wick, Ga.,  which  bank  regularly  transferred 
tbe  note  and  the  accompanying  collateral, 
for  value,  to  the  claimant  It  clearly  ap- 
pears from  tbe  evidence  that  at  the  time 
that  this  receipt  was  Issued,  and  at  the  time 
that  it  was  transferred  to  tbe  Brunswick 
bank,  neither  Hopkins  &  Co.  nor  Des  Roch- 
ers &  Phinney  Co.  had  possession  of  the  lum- 
ber in  controversy,  and  that  tbe  latter  did 
not  then  even  have  any  title  thereto.  This 
particular  lumber  then  belonged  to,  and  was 
la  the  possession  of,  Flowers,  the  plaintiff, 
at  his  sawmill  in  Sumner,  Worth  county, 
Ga.  He  had  contracted  to  sell  to  Des  Roch- 
ers &  Phinney  Co.  a  certain  amount  of  lum- 
ber of  this  description,  and  several  days  sul)- 
sequently  to  the  issuing  of  the  wharfinger's 
receipt  to  that  company  by  Hopkins  &  Co.. 
and  to  its  transfer  to  the  Brunswick  bank, 
be  did  ship  the  lumber  by  rail  to  Des  Roch- 
ers &  Phinney  Co.,  at  Brunswick,  where  It 
was  received  for  that  company  by  Hopkins 
&  C!o.,  the  wharfingers,  and  deposited  upon 
their  dock.  The  sale  by  Flowers  to  Des 
Rocbers  &  Phinney  Co.  was  a  cash  transac- 
tion, and  he  accordingly  drew  a  draft  on 
them  for  the  purchase  money,  which  not  be- 
ing paid,  he  sued  out  an  attachment  for  the 
purchase  money,  and  bad  the  lumber  levied 
on  thereunder.  The  transaction  between 
Des  Rocbers  &  Phinney  Co.  and  the  Bruns- 


Digitized  by  VjOOQIC 


«a.) 


HILL  T.  ARNOLD. 


473 


wick  bank,  relative  to  this  lumber,  was  an 
effort  OQ  the  part  of  tbe  former  to  pledge 
or  pawn  the  lumber  to  the  latter  to  secure 
a  debt  We  say  it  was  an  eftort  to  do  so, 
because  we  shall  now  endeavor  to  demon- 
strate tbat  the  lumber  was  not  pledged,  and 
that,  therefore,  the  Intended  pledgee  acquhr- 
ed  no  Interest  in  It  "A  pledge,  or  pawn,  is 
property  deposited  with  another  as  security 
for  the  payment  of  a  debt  Delivery  of  the 
property  is  essential  to  this  bailment  but 
•  •  •  warehouse  receipts,  elevator  re- 
ceipts, bills  of  lading,  cr  other  commercial 
paper  symbolical  of  the  property,  may  be 
delivered  in  pledge."  Civ.  Code,  {  2856. 
As  above  indicated,  the  very  essence  of  a 
pledge  or  pawn  is  deposit.  The  property 
most  be  deposited,  either  actually  or  con- 
stractlvely,  with  the  pledgee.  Where  there  is 
no  delivery,  either  actual  or  constructive, 
there  is  no  pledge.  Bank  v.  Nelson,  38  Oa. 
391,  85  Am.  Dec.  400.  See,  also,  National 
Bxch.  Bank  v.  GranitevUle  Mfg.  Co.,  79  6a. 
25,  3  S.  K.  411.  At  the  time  of  the  trans- 
action between  Des  Rochers  &  Phinney  Co. 
and  the  Brunswick  bank,  whereby  the  for- 
mer undertook  to  pledge  this  lumber  to  the 
latter,  Dea  Rochers  &  Phinney  Co.  could  not 
pledge  this  particular  properQr,  for  the  sim- 
ple and  sufficient  reason  that  such  company 
did  not  then  have  possession  of  It  and  hence 
conld  not  deliver  possession  to  another.  It 
was  then  the  property  of  Flowers,  and  was 
In  his  possession,  at  his  sawmill  in  Worth 
<H>nnt7.  A  warehouseman's  or  a  wharfin- 
ger's receipt  for  particular  property  may  be 
used.  In  commercial  transactions,  as  the  rep- 
resentative of  and  a  substitute  for  property 
which  has  been  deposited  with  him,  and 
the  delivery  of  the  property  described  in 
such  receipt  may  be  effected  by  the  delivery 
of  the  receipt;  but  the  delivery  of  a  so- 
called  receipt  issued  by  a  warehouseman  or 
wharfinger,  which  represents  nothing  In  his 
possession.  Is  not  a  symbolic  delivery  of  any- 
thing. Before  there  can  be  a  substitute, 
there  most  be  an  original.  Here,  the  re- 
ceipt Issned  by  Hopkins  &  Co.  to  Des  Roch- 
ers &  Phinney  Co.  could  not  represent  the 
Inmber  in  controversy,  tot  this  lumber  was 
not  then  In  the  possession  of  these  wharf- 
ingers, nor.  as  we  have  seen,  was  it  then 
even  in  possession  of  Des  Rochers  &  Phinney 
Co.;  nor  was  this  lumber  in  the  possession 
of  either  of  these  parties  at  the  time  that 
this  receipt  was  transferred  by  Des  Rochers 
&  Phinney  Co.  to  the  Brunswick  bank. 
There  can  be  no  symbolical  delivery  of  prop- 
erty which  is  not,  either  actually  or  con- 
stmctlvely,  in  the  possession  of  the  party  on- 
dertaUng  to  deliver  It  It  Is  very  clear  that 
80  far  as  this  lumber  Is  concerned,  the  Brons- 
wlck  bank  took  a  paper  which  represented 
and  was  symbolic  of  nothing.  Therefore  no 
property  was  constructively  delivered  to  this 
bank  as  a  pledge  when  this  so-called  receipt 
was  delivered.  The  lumber  in  controversy 
not  having  been  pledged  to  the  Brunswick 


bank  as  collateral  security  to  the  note  which 
it  took  from  Des  Rochers  &  Phinney  Co., 
that  bank  acquired  no  lien  on  or  Interest  In 
it  and  was,  therefore,  powerless  to  transfer 
any  to  the  Jacksonville  bank  to  which  It 
transferred  the  note  and  the  receipt 

It  follows  that  the  claimant  had  no  title 
to  or  Interest  in  the  property  levied  upon, 
and  the  Judgment  of  the  court  below  must 
be  affirmed.  All  the  Justices  concurring, 
except  liBWIS,  J,,  absent  on  account  of  sick- 
ness. 


HILL  T.  ARNOLD  et  aL 
(Supreme  Court  of  Georgia.     July  23,   1902.) 

OARNISHMBNT— WAGES     OF     LABORER— 
PAYMENT. 

1.  When  money  due  a  laborer  is  exempt  from 
seizure  by  the  process  of  garuisbmeut  it  Is  pro- 
tected whether  in  the  hands  of  the  employer 
or  a  third  person,  and  cannot  be  reached  by  a 
Kamisbmeot  until  it  has  passed,  either  actually 
or  in  legal  contemplatiou,  through  the  bands 
of  the  laborer. 

2.  A  deposit  by  a  debtor  in  a  bank  to  the 
account  of  his  creditor  of  a  sum  of  money  due 
the  latter  will  not  constitute  payment  to  the 
creditor,  unless  he  consents  to  the  deposit. 
When  such  a  deposit  is  made  without  the  cred- 
itor's consent,  the  bank  Is  merely  the  agent  of 
the  debtor  to  pay  the  money  to  the  creditor. 

3.  The  judge  erred  in  rendering  a  judgment 
finding  the  fund  in  dispute  subject  to  the  gar- 
nishment process. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Blberton;  P.  P. 
Proffltt  Judge. 

Action  by  Arnold  &  Co.  against  J.  B.  Hill 
and  others.  From  a  Judgment  J>  B.  Hill 
brings  error.    Reversed. 

C.  P.  Harris,  for  plaintiff  In  error.  Joe. 
N.  Worley,  for  defendants  in  error. 

COBB,  J.  Arnold  &  Co.  sued  Hill  on  a 
promissory  note,  in  the  city  court  of  Elber- 
ton,  and  caused  summons  of  garnishment 
returnable  to  that  court,  to  be  served  upon 
the  Bank  of  Elberton.  The  garnishee  an- 
swered that  the  sum  of  $127.38  had  been 
"deposited  in  the  Bank  of  Elberton  to  the 
credit  of"  Hill,  and  that  this  fund  was  sub- 
ject to  the  order  of  the  court  Hill  filed  a 
paper  in  which  he  set  up  that  the  sum  men- 
tioned in  the  answer  of  the  garnishee  was 
deposited  in  the  bank  by  Mrs.  R.  C.  Mat- 
tox,  at  the  request  of  S.  P.  Mattox,  and  that 
he  (Hill)  did  not  request  or  consent  "that 
said  money  should  be  deposited  In  bank  to 
his  credit";  that  $100  of  the  money  was 
earned  by  Hill  as  a  laborer  employed  by  S.  P. 
Mattox  to  work  on  his  farm;  tbat  this  sum 
was  tor  this  reason  claimed  to  be  e.xpmpt 
from  process  of  garnishment;  but  that  no 
claim  of  exemption  was  made  as  to  the 
$27.38,  that  not  having  been  earned  by  Hill 
as  a  daily  laborer.  The  case  was  submitted 
to  the  Judge  of  the  city  court  iK-eslding  with- 
out a  Jury,  upon  the  Issue  thus  made,  and  he 
rendered  a  Judgment  finding  the  entire  sum 
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In  the  garnishee's  hands  subject  to  the  gar- 
nishment. Hill  filed  a  motion  for  a  aem  trial 
upon  the  ground  that  this  Judgment  was 
contrary  to  law  and  the  evidence,  and,  this 
motion  having  been  overruled,  be  excepted. 

We  are  of  opinion  that  the  evidence  de- 
manded a  finding  in  favor  of  Hill,  and  that, 
therefore,  the  Judge  erred  In  overruling  bis 
motion  for  a  new  trlaL  U  appears  from  the 
evidence  that  8.  P.  Mattox  was  due  Hill 
$127.38,  $100  of  which  was  earned  by  blm 
while  working  as  a  farm  laborer  for  Mat- 
tox. When  demand  was  made  upon  Mat- 
tox for  the  amount  due,  he  gave  Hill  an  or- 
der on  Arnold  &  Co.,  the  defendants  In  er- 
ror, and  when  this  order  was  presented  to 
them  they  refused  to  pay  it  on  the  ground 
that  Hill  was  Indebted  to  them  In  a  sum 
greater  than  the  amount  of  the  order.  When 
this  was  reported  to  Mattox,  he  gave  Hill 
another  order  on  bis  mother  for  the  sum  in 
question.  When  this  order  was  presented 
to  Mrs.  Mattox,  she  stated  that  she  did  not 
have  the  money  at  home,  but  would  have  to 
go  to  the  bank  and  get  it.  She  and  Hlil 
thereupon  went  to  the  bank,  but  found  it 
Closed,  the  day  in  question  being  a  holiday, 
which  fact  neither  of  them  had  previous^ 
known.  Mrs.  Mattox  then  told  Hill  to  come 
back  the  next  day,  and  she  would  pay  him; 
that  she  might  go  to  Atlanta,  but,  if  so,  she 
would  arrange  with  the  cashier  of  the  bank 
for  Hill  to  get  the  money  there.  Mrs.  Mat- 
tox testified:  "I  don't  know  that  anything 
was  said  about  depositing  the  money  in  the 
bank  to  Mr.  Hill's  credit  I  Just  told  Mr. 
HIU  that  if  I  should  go  to  Atlanta  I  would 
make  arrangements  with  Mr.  Heard  for  him 
to  get  his  money  at  the  bank."  It  appears 
that  in  the  afternoon  of  the  day  upon  which 
this  conversation  took  place  the  cashier  of 
the  bank  drove  over  to  the  home  of  Mrs. 
Mattox;  that  she  gave  him  the  money  due 
Hill,  and  he  gave  her  a  receipt  for  It  When 
HIU  went  back  to  see  Mrs.  Mattox  the  next 
day.  she  told  blm  that  the  money  was  in 
the  bank  for  him,  and  when  he  made  appli- 
cation to  the  bank  for  the  money  he  was 
told  that  the  bank  had  been  garnished,  and 
could  not  pay  It  Hill  testifies  In  positive 
terms  that  he  did  not  "agree  that  Mrs.  Mat- 
tox should  deposit  the  mon^  in  the  bank  to 
Ibis]  credit" 

It  is  not  contended  tliat  the  wages  of  Hill 
as  a  farm  laborer  were  not  exempt  from  gar^ 
nishment  but  it  is  insisted  that  the  Judge 
could  have  found  from  the  evidence  that  the 
money  was  deposited  in  the  bank  to  the 
credit  of  Hill  with  his  consent,  and  that  this 
being  so,  it  became  mingled  with  the  general 
funds  of  the  bank,  and  stood  in  the  position 
of  an  ordinary  debt  due  by  the  bank  to  Hill. 
In  other  words,  it  Is  claimed  that  the  trans- 
action which  took  place  between  all  these 
parties  was  equivalent  to  a  payment  of  the 
money  to  HIU,  and  a  deposit  of  It  by  blm  In 
the  bank  to  his  credit  We  do  not  think 
this  conclusion  is  fairly  warranted  by  the 


evidence.  The  real  meaning  of  tbe  transac- 
tion was  that  S.  P.  Mattox  constituted  bis 
mother  bis  agent  to  pay  HIU  the  money,  and 
that  Mrs.  Mattox  constituted  the  cashier  of 
the  bank  her  agent  to  do  this;  and  the  evi- 
dence probably  warranted  the  inference  that 
HiU  consented  that  the  cashier  should  so 
act  There  was  never  any  payment  of  the 
money  to  Hill,  and  we  do  not  think  tbe  evi- 
dence authorized  a  finding  that  he  so  regard- 
ed the  transaction.  The  Code  provides  that 
the  wages  of  certain  classes  of  laborers, 
"whether  In  the  hands  of  their  employers  or 
others,"  shaU  be  exempt  from  garnishment 
Civ.  Code,  I  4732.  This  being  so,  tbe  mon- 
ey In  the  hands  of  the  Bank  of  Elbertoa 
was  not  subject  to  garnishment  unless  it  bad 
first  passed,  either  actuaUy  or  In  legal  con- 
templation, through  HiU's  bands.  Tbe  Judge 
erred  in  rendering  Judgment  in  favor  of  Ar- 
nold &  Co.  for  the  entire  snm  in  tbe  bands 
of  tbe  garnishee. 

Judgment  reversed.  All  the  Justlcea  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


ANDREWS  ▼.  STATE. 
(Supreme   Court   of  Georgia.     Aug.   7,  1902.) 

BUROLART— EVIDENCE. 

1.  The  evidence,  being  entirely  circumstan- 
tial, and  not  sufflciait  to  exclude  every  reason' 
able  hypothesis  except  the  guilt  of  the  ac- 
cused, was  insufficient  to  authorize  a  convic- 
tion, aud  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  WUcox  county; 
D.  M.  Roberts,  Judge. 

Peter  Andrews  was  convicted  of  burglary, 
and  brings  error.    Beveraed. 

Martin  (Cameron,  for  plaintiff  in  error. 
John  F.  De  Lacy,  SoL  Oen.,  for  the  State. 

LITTLE,  J.  Andrews  was  Indicted  for 
the  offense  of  burglary.  The  bUl  of  indict- 
ment charged  that  be  broke  and  entered  tbe 
storehouse  of  B.  B.  Bowen  with  intent  to 
commit  a  larceny  tbweln.  He  was  tried, 
convicted,  and,  upon  his  motion  for  a  new 
trial  being  overruled,  sued  out  a  biU  of  ex- 
ceptions, alleging  as  error  the  overmllng  of 
Ills  motion  for  a  new  trial,  the  grounds  of 
which  were  that  the  verdict  was  contrary 
to  law,  contrary  to  the  evidence,  and  without 
evidence  to  support  it  We  are  of  the  opin- 
ion that  the  court  erred  in  overruling  the 
motion.  It  was  clearly  shown  by  the  evi- 
dence that  the  storehouse  of  Bowen  was 
burned,  and  the  evidence  Justified  a  strong 
inference  tliat  the  fire  was  of  Incendiary 
origin.  The  evidence  that  there  was  a  break- 
ing rests  in  this  case  upon  rather  a  slender 
foundation.  It  was  shown  that  on  the  even- 
ing prior  to  the  fire,  which  occurred  at  night 
tbe  storehouse  had  been  securely  dosed,  and 
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one  ot  the  wltnemes,  Roberta,  testified  that 
be  wu  awakened  about  2  o'clock  In  the 
morning,  and  told  that  Bowen'a  store  waa  on 
Are;  that  he  got  up,  and  went  to  the  burning 
boose,  which  was  near  by,  and,  when  he  got 
tbere,  waa  unable  to  tell  where  the  fire  orig- 
inated; that  the  lower  part  of  the  house  was 
burning  at  the  time,  and  the  end  door  was 
open,  and  one  end  of  a  gang  plank  18  feet 
long,  12  Inches  wld^  and  2  or  3  inches 
thick  waa  lying  In  the  door;  and  that  It 
would  require  two  or  three  men  to  carry  thla 
plank  from  the  depot  to  the  storehouse.  He 
saw  no  Blgna  on  the  door,  but  could  Just 
see  that  It  was  open.  Certainly  this  evidence 
was  sofflclent  to  show  that  the  door  of  the 
hooae  was  open,  and  Inferentially  that  it 
bad  been  opened  by  more  than  one  person 
using  a  large  plank  for  that  purpose.  It  waa 
possible,  of  course,  that  the  storehouse  might 
have  been  entered  by  burglars  before  the 
fire,  and  equally  as  possible  that  the  door 
might  have  been  broken  in  by  other  persons 
after  the  fire  had  been  discovered.  In  the 
absence  of  any  evidence  In  relation  thereto, 
it  is  hardly  sufficient  to  make  the  first  In- 
ference conclusive,  and  say  that  this  evi- 
dence established  beycmd  a  reaaonatde  doubt 
that  the  store  waa  broken  and  entered  prior 
to  the  fire.  But  treating  the  evidence  as 
sufficient  to  establish  this  fact,  we  are  still 
of  the  opinion  that  it  was  not  sufficient  to 
show,  with  that  clearness  necessary  to  aup- 
purt  a  conviction,  that  the  plaintiff  in  error 
was  present,  or  was  one  of  the  persons  who 
broke  and  entered  the  house.  Under  the  evi- 
dence which  was  introduced,  the  Jury  were 
fully  justified  in  arriving  at  the  conclusion 
that  the  accused  had,  within  a  very  short 
period  of  time,  been  near  the  storehouse,  and 
that  he  had  gone  from  there  to  his  own  house, 
a  mile  or  more  dbstant,  because  It  was  shown 
that  tracks  made  by  a  particularly  described 
pair  of  sboea  led  from  near  the  storehouse  to 
the  bouse  of  the  accused.  Another  circum- 
stance adds  some  weight  to  this  proof.  That 
was  that  a  bloodhound  was  placed  on  a 
track  near  the  store  house,  and  followed  it 
to  the  house  of  the  accused.  Indeed,  on  his 
trial  the  accused ,  did  not  contest  the  fact 
that  be  had  been  at  the  store  a  very  short 
time  prevlona  to  the  fire,  and  had  gone  from 
there  to  his  own  house.  It  seems  that  the 
bnnied  storehouse  was  located  at  a  place 
known  as  "LulavlUe."  One  of  the  witnesses 
for  the  state  testified  that,  on  the  day  be- 
fore the  night  in  which  the  house  was  burn- 
ed, he  saw  the  accused,  and  went  with  him 
through  Lulavllle  to  his  house  between  S 
snd  4  o'clock  In  the  afternoon  before  the 
fire.  The  owner  of  the  dog  which  tracked 
the  accused  testified  that  he  could  tell  from 
the  conduct  of  the  dog  that  the  track  was  a 
little  old;  that  he  had  known  the  dog  to  run 
a  track  which  had  been  made  24  hours  be- 
fore. 8o  neither  the  evidence  of  the  tracks 
from  the  store  to  the  house  of  the  accused, 
nor  the  fact  that  tbey  were  trailed  between 


these  two  points,  waa  sufficient  to  identify 
him  as  the  burglar,  even  had  the  corpus  de- 
licti been  sufficiently  proved.  Two  other 
itema  of  circumstantial  evidence,  in  addition 
to  these,  were  relied  on  as  making  the  case 
against  the  accused  complete.  It  seems  that 
the  accused  and  one  Merritt  Dennis  occupied 
different  parts  of  the  same  bouse,  and  that  a 
shoe  box  which  had  been  in  the  store  on 
the  night  of  the  fire,  and  certain  towels 
which  had  been  taken  from  the  store,  were 
found  In  the  house  occupied  by  the  accused 
and  Dennia  These  facts  were  of  coarse 
sufficient  to  create  a  suspicion  that  the  ar- 
ticles were  taken  from  the  storehouse  by 
such  occupants,  but  they  were  not  in  law 
sufficient  to  fix  thehr  guilt  See  Hall  v.  State, 
06  G  a.  36.  The  towels  were  foimd  In  the 
part  of  the  house  occupied  by  Dennis,  where 
an  attempt  had  been  made  to  conceal  them, 
and  not  in  the  part  occupied  by  the  accused. 
The  box  was  found  in  the  room  of  the  ac- 
cused, but  It  appears  that  It  was  not  found 
until  about  three  months  after  the  fire. 

The  probative  value  of  this  evidence  must 
rest  on  the  principle  that  the  recent  posses- 
sion of  stolen  goods,  unexplained,  is  evidence 
sufficient  to  authorize  a  conviction,  of  the 
I  person  in  whose  possession  they  are  found, 
of  the  offense  of  larceny;  and  where  the 
charge  Is  burglary,  and  It  Is  clearly  shown 
that  a  burglary  has  been  committed;  that 
certain  goods  were  in  the  house  at  the  time 
of  the  burglary;  that  they  were  taken  there- 
from by  burglars,— then  the  recent  posses- 
sion of  the  goods  so  taken,  unexplained,  may 
authorize  the  conclusion  that  the  possessor 
of  the  goods  committed  the  burglary.  See 
Lester  v.  State,  KMS  Ga.  371,  32  S.  B.  336. 
In  the  case  of  Turner  v.  State,  114  Ga.  46,  39 
S.  B.  868,  it  was  ruled  that:  "While  proof 
that  an  accused  was  found  recently  after  a 
larceny  In  the  iwssession  of  stolen  goods  Is 
a  circumstance  from  which  the  presumption 
of  guilt  may  arise,  sufficiently  strong  to  au- 
thorize a  conviction,  yet  where  the  evidence 
shows  such  possession  not  to  have  been  re- 
cent, and  the  articles  stolen  of  such  a  na- 
ture that  they  could  readily  have  passed  from 
hand  to  hand,  a  presumption  of  guilt  stiU 
arises,  bnt  it  la  not,  without  other  evidence, 
sufficient  to  sustain  a  conviction."  It  waa 
nearly  three  months  after  the  accused  had 
been  arrested  and  committed  to  Jail  before 
the  shoe  box  was  found  at  his  house.  This 
fact,  without  more,  gives  to  such  finding  but 
little  weight  as  Indicating  the  accused  as  the 
thief,  for  the  reason  that  the  house  was  oc- 
cupied by  others.  Then  an  ordinary  shoe 
box  is  readily  transmissible  by  hand  from 
one  to  the  other,  and,  had  It  been  at  the 
house  immediately  after  the  burglary,  it 
would  probably  have  been  at  that  time  dis- 
covered. It  suffices  to  say,  however,  that, 
whatever  probative  value  this  circumstance 
may  have  had.  It  waa  not  sufficient  to  au- 
thorize a  conclusion,  even  when  taken  with 
the  other  circumstances  above  named,  that 
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the  accused  -was  the  burglar.    He  may  hare  i 
been.    The  circumstances  create  the   suspl-  ' 
cion  that  he  was,  but  this  suspicion  will  not  i 
authorize  a  conviction,  nor  will  any  amount  I 
of   circumstantial    evidence   support   a    con-  I 
victlon  which  does  not  exclude  every  other 
reasonable  hyirathesls  than  that  the  accused  ! 
was   guilty.    Every   circumstance   relied   on  j 
to  convict  In  this  case  may  be  admitted  to  be  ' 
absolutely  true,  and  at  the  same  time  be  , 
consistent  with  the  Innocence  of  the  accused. 
This  being  true,  the  conviction  cannot  stand, 
and  a  new  trial  should  have  been  granted. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  3.,  absent  on  ac- 
count of  sickness. 


WIMBERLY    et   al.    v.    TWIGGS    COUNTY 
et  al. 

(Supreme  Court  of  Georgia.    July  24,  1902.) 
COUNTY  BONDS— ISSUANCE— VALIDITY. 

1.  The  record  discloses  that  all  the  require- 
ments of  the  statute  In  relatiou  to  notice,  and 
providing    for    an    election    by    the    qualified 
voters  of  Twiggs  county  to  determine  the  ques- 
tion whether  bonds  to  buiid  a  court  bouse  and  [ 
jail    for   said   county    should    be    issued,    were  i 
either   literally   or  substantially  complied   with.  ] 
On  the  hearing  no  error  was  committed  by  the  i 
trial  judge,  aud  no  legal  reason  has  been  made 
to  appear  why  the  judgment  validating  such 
bonds  is  erroneous. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Twiggs  county; 
D.  M.  Roberts,  Judge. 

Petition  by  the  solicitor  general  validating 
certain  bonds  Issued  by  the  county  of  Twiggs, 
J.  L.  Wimberly  and  others  intervening.  Judg- 
ment validating  the  bonds,  and  the  interveners 
bring  error.    AflBrmed. 

Henry  Bunn  Wimberly,  for  plaintiffs  In  er- 
ror. J.  P.  De  Lacy,  Sol.  Gen.,  L.  D.  Shannon, 
and  Hall  &  Wimberly,  for  defendants  In  error. 

LITTLE,  J.  A  hearing  was  had  before  the 
Judge  of  the  Oconee  circuit,  on  the  petition 
of  the  solicitor  general  of  that  circuit,  to  vali- 
date certain  bonds  which  were  proposed  to  be 
issued  by  the  county  of  Twiggs.  The  petition 
was  brought,  and  proceedings  therefor  had, 
under  authority  of  the  act  approved  Decem- 
ber 6,  1897  (Acts  1897,  p.  82).  In  accordance 
with  the  terms  of  that  act,  J.  L.  Wimberly 
and  other  citizens  of  Twiggs  county  Inter- 
vened, and  sought  to  prevent  their  validation. 
At  the  hearing,  the  Judge  passed  an  order 
validating  the  bonds,  and  to  this  order  the 
interveners  excepted.  After  due  considera- 
tion, we  are  of  the  opinion  that  all  the  require- 
ments of  the  act  of  1897  were  either  literally 
or  substantially  complied  with.  Certainly  the 
superior  court  of  Twiggs  county  was  the  only 
court  which  had  Jurisdiction  to  validate  the 
bonds,  and  the  fact  that  the  hearing  was  had 
before  the  Judge  on  a  day  other  than  that 
named  hi  the  published  notice  does  not  ren- 
der the  judgment  illegal,  when  it  further  ap- 
pears that  the  case  was  regularly  continued 


by  tlje  court  from  the  day  named  In  the  pub- 
lication to  the  day  on  which  the  hearing  w.as 
had.  The  object  of  the  publication  Is  to  in- 
form citizens  whose  Interests  are  to  be  affecte*! 
of  the  time  when  the  case  Is  set  to  be  heard. 
When,  on  the  day  so  fixed,  any  good  reason 
appears  therefor,  such  a  case,  like  others.  Is 
subject  to  a  postponement  or  continuance,  of 
which  no  one  but  the  parties  present  on  that 
day  can  Justly  complain. 

It  Is  contended  by  the  Interveners  that  the 
notice  calling  the  election  is  Illegal,  void.  In- 
definite, vague,  and  uncertain,  for  a  nnmber 
of  reasons;  among  others,  because  It  does 
not  state  with  sufficient  definlteness  what  date 
the  bonds  are  to  bear,  nor  when  they  will  fall 
due,  nor  when  the  last  bond  will  matore;  nor 
does  It  show  that  the  bonds  will  be  paid  off 
within  30  years;  nor  does  It  state  that  any 
provision  has  been  made  to  pay  off  the  bonds 
when  they  become  due;  no  price  is  given  at 
which  the  bonds  are  to  be  sold;  no  order  or 
authority  is  given  for  publishing  the  notice; 
the  notice  does  not  state  what  amount  of 
principal  and  Interest  Is  to  be  paid  each  year, 
and  what  time  of  the  year  each  Is  to  be  paid; 
and  no  date  appears  to  the  notice.  After  a 
careful  consideration  of  the  questions  present- 
ed, we  are  of  opinion  that  there  Is  no  merit 
In  any  of  them.  The  notice  distinctiy  stated 
that  the  election  would  be  held  on  March  C. 
1902,  to  determine  the  question  whether  the 
bonds  should  be  Issued.  The  purpose  express- 
ed was  the  building  and  furnishing  of  a  court 
house  and  Jail  for  Twiggs  county.  It  ap- 
peared In  evidence  that  this  notice  had  been 
published  in  the  manner,  and  for  the  time 
prior  to  the  election,  which  the  act  prescribed. 
The  notice  declares  that  the  amount  of  the 
bonds  shall  be  |25,000;  that  they  shall  bear 
interest  at  the  rate  of  4%  per  cent.,  and  be 
of  the  denomination  of  $1,000  each.  It  Is  then 
distinctiy  stated:  "One  of  said  bonds  to  be- 
come due  and  payable,  both  principal  and  In- 
terest, at  the  expiration  of  twelve  months  from 
date  of  Issue;  one  of  said  bonds,  both  prin- 
cipal and  Interest,  to  become  due  and  payable 
each  successive  12  months  as  per  number, 
which  shall  be  from  1  to  25,  both  inclusive: 
and  the  Interest  on  the  whole  to  be  paid  an- 
nually." Here  the  rate  of  Interest  is  given, 
the  amount  of  the  principal  set  forth,  and  the 
notice  clearly  contemplates  that  the  entire 
issue  shall  be  paid  off  In  25  years;  for  there 
are  to  be  25  bonds,  numbered  from  1  to  2.". 
and  one  of  these,  with  Interest,  together  with 
the  Interest  due  on  the  "whole  Issue,"  Is  to 
be  paid  12  months  after  the  date  of  issue, 
and  one  with  such  Interest  each  succeeding  12 
months  thereafter.  It  Is  further  stated  that 
?19,500  of  the  amount  derived  from  the  sale 
of  the  bonds  Is  to  be  applied  to  the  building 
and  furnishing  of  a  courthouse,  $5,500  to  the 
building  and  furnishing  of  a  Jail.  Evidently 
It  Is  contemplated  that  the  issue  shall  be  sold 
at  par;  otherwise,  the  $25,000  provided  in  the 
notice  would  not  be  raised. '  We  think  thw 
notice  sufflcientiy  states  that  the  entire  issue 
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shall  be  paid  within  30  years.  It  is  true  that 
the  notice  does  not  state  the  Onto  the  bonds 
are  to  bear,  and  from  the  nature  of  the  case- 
this  could  not  be  expected,  because  the  bonds 
were  not  then  issued.  They  were  to  be  there- 
after issued,  and  the  exact  date  of  the  issue 
was  subject  to  such  contingencies  as  that  it 
would  have  been  impossible  to  fix  such  date 
beforehand.  The  contemplation  of  the  law 
undoubtedly  is  that  the  county,  city,  or  town 
which  has  been  authorized  to  issue  bonds 
will  In  good  faith  proceed  within  a  reasonable 
time  to  exercise  the  privilege  which  the  voters 
have  granted  for  the  public  purpose  intended 
to  be  accomplished.  Nor  does  the  statute  re- 
qnlre  that  provision  shall  be  made  for  rais- 
ing a  revenue,  by  taxation,  to  pay  off  the  prin- 
cipal and  interest  of  the  bonds  as  they  be- 
come due,  until  the  date  of  the  Issue  of  such 
bonds.  We  know  of  no  requirement  of  law 
which  rendered  the  notice  invalid  because  the 
price  at  which  the  bonds  will  be  sold  is  not 
stated  therein.  The  notice  is  signed  by  the 
persons  who  are  the  commissioners  of  roads 
and  revenues  of  Twiggs  county,  which  we 
think  is  Bufflcient.  The  fact  that  such  notice 
bean  no  date,  when  It  appears  that  it  was 
made  and  published  prior  to  the  election,  for 
the  time  required  by  the  statute,  does  not 
affect  Its  validity.  Nor  do  we  find  any  er- 
ror in  the  rulings  of  the  court  on  any  of  the 
other  qnestlons  made  by  the  Interveners.  The 
Issuance  of  bonds  by  a  county  or  city  is  an 
important  matter,  and  the  legality  of  such 
Issue  must  depend  on  the  wishes  of  the  quali- 
fied voters  of  such  county  or  city  desiring  to 
make  the  issue.  In  the  present  case,  as  far 
as  the  matter  of  the  Issuance  of  the  bonds  by 
Twiggs  county  has  progressed,  it  seems  that 
the  statute  has  been  substantially  complied 
with  in  ail  respects.  We  have  not  given  an 
extended  notice  in  detail  to  all  the  points  made 
by  the  Interveners,  but  have  given  them  care- 
ful consideration,  and  find  that  no  error  of 
snch  materiality  as  affects  the  order  of  valida- 
tion appears  In  the  record  and  judgment  of  the 
court  below. 

Judgment  affirmed.  All  the  Justices  con- 
cnrrlng,  except  LEWIS,  J.,  absent  on  account 
of  alcknefls. 


SOITTBEBN   RY.   CO.  T.   DB   SAUSSURE. 

(Supreme  Court  of  Oeorgla.     July  24,   1902.) 

CARKIERS— SALE    OP   COMMUTATION    TICKET- 
RIGHTS   OP  PURCHASER. 

1.  When  one  has  purchased  from  a  railway 
company  a  commutation  ticket  at  a  price  be- 
low the  regular  fare  charged,  by  which  the 
purchaser  is  entitled  to  a  given  number  of 
trips  between  places  named  in  such  ticket,  on 
conditious  that  no  rebate  on  accouut  of  the 
Dounse  of  the  ticket  from  any  cause  will  be  al- 
lowed, and  that  the  ticlcet  shall  be  presented 
to  the  conductor  on  each  trip,  the  presentation 
of  the  ticket  is  a  conditidn  precedent  to  the 
right  of  the  purchaser  to  be  trun«i>.>rted  on  it; 
and  iu  case  of  its  loss,  so  that  it  cauuot  be  pre- 
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spntcd.  there  is  no  oliliKntion  on  the  part  of  the 
company  to  transimrt  the  purchaser  e.vcc'i>t  up- 
on the  payment  of  the  regular  fare;  and  such 
purchaser  is  not  entitled,  because  of  the  terms 
of  the  contract,  either  to  have  refunded  to  hira 
the  amount  so  paid  for  transportntion,  or  ti> 
recover  damages  against  the  company  for  a 
failure  to  transport  him  without  paying  fare, 
during  the  time  limit  of  the  lost  ticket,  tlie 
number  of  trips  called  for  thereliy.  or  for  a 
refusal  to  issue  him  a  duplicate  ticket. 

2.  The  trial  judge  erred  iu  remanding  the 
case  to  the  justice's  court,  and  iu  not  rendering 
a  final  judgment  therein  in  favor  of  the  plain- 
tiff in  certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  L.  Brinsou,  Judge. 

Action  by  John  B.  De  Saussure  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re' 
versed. 

Jos.  B.  &  Bryan  Cummlng  and  O.  M. 
Beasley,  for  plaintiff  in  error.  F.  W.  CaperSr 
for  defendant  In  error. 


LITTLE,  J.  John  B.  De  Saussure  pur- 
chased from  the  Southern  Railway  Com- 
pany a  commutation  ticket  In  the  following 
form:.  "Southern  Railway  Company.  Fifty 
four  trips  commutation  ticket.  When  prop- 
erly stamped,  this  ticket  will  entitle  J.  B, 
De  Saussure  to  fifty  four  continuous  trips 
In  either  direction  between  Augusta  and 
Aiken.  If  presented  on  or  before  14th  July 
ISKJl,  Inclusive,  30  days  limit.  [Signed]  W. 
A.  Smith,  Gen.  Passenger  Agent,"— subject 
to  conditions  printed  on  back  of  ticket,  which 
must  be  signed  by  purchaser  before  using. 
This  ticket  was  properly  stamped,  and  on  the 
back  thereof  was  printed  what  was  termed 
a  "contract,"  which  read  as  follows:  "In 
consideration  of  the  reduced  rate  at  which 
this  ticket  is  sold.  I  agree  that  its  use  shall 
be  subject  to  the  following  conditions." 
Among  those  enumerated  only  the  seventh 
and  eighth  are  Important  In  this  connection, 
which  are  as  follows:  "(7)  That  I  have  no 
claim  for  rebate  on  account  of  the  nonuse  of 
this  ticket  from  any  cause.  (8)  It  is  to  be 
presented  to  the  conductor  each  trip,  [who]. 
will  cancel  one  of  the  marginal  numbers, 
and  is  to  be  surrendered  on  the  last  trip 
taken,  during  the  period  for  which  It  Is  is- 
sued." De  Saussure  lost  this  ticket,  and 
was  unable  to  find  it.  He  communicated 
these  facts  to  the  railroad  company,  and  re- 
quested Its  agent  to  issue  him  a  duplicate, 
or  in  some  way  to  give  him  a  right  of  pas- 
sage between  Augusta  and  Aiken  In  accord- 
ance with  the  terms  of  its  contract  with  him. 
The  company  refused  to  do  so,  and  also  re- 
fused to  allow  him  to  deposit  with  It  the 
value  of  the  ticket  as  an  indemnity  and 
pass  him  over  the  road  the  number  of  con- 
secutive trips  represented  by  the  ticket  at 
the  time  of  its  loss,  unless  he  would  produce 
the  ticket.  He  then  Instituted  an  action  la 
a  Justice's  court,  alleging  that  the  railway 
company  had  caused  a  breach  of  the  con- 
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tract  wblch  tbey  bad  entered  into;  and 
sought  a  recovery  of  damages,  In  consequence 
of  snch  breach.  In  the  snm  of  $6.50.  He  also 
averred  that  the  company  had  caused  him 
unnecessary  trouble  in  compelling  him  to  in- 
stitute the  suit  to  recover  what  be  should 
have  had  without  suit,  and  unnecessary  ex- 
pense in  being  compelled  to  employ  counsel 
to  bring  the  action,  and  claimed  that  the 
damages  In  this  regard  was  (25.  Defendant 
denied  liability,  and  the  case  was  tried  be- 
fore a  Jury  in  the  justice's  court,  which  re- 
turned a  verdict  for  the  plaintiff  "for  full 
amount"  sued  for.  The  railway  company 
then  applied  to  the  Judge  of  the  siqperloi 
court  for  a  writ  of  certiorari,  which  was  or- 
dered to  issue;  the  petition  for  which  writ 
recited,  as  the  evidence  Iiad  on  the  trial  in 
the  Justice's  court,  substantially  the  follow- 
ing: PlalntifT  paid  $7.S0  for  the  ticket  a 
correct  copy  of  which  was  attached  to  the 
petition.  He  bad  ridden  several  times  on  it 
between  Augusta  and  Aiken,  and,  after  hav- 
ing done  so,  had  lost  It  There  were  11  or 
13  "punches"  unused  at  the  time  of  the  loss. 
He  had  searched  for  the  ticket  and  was 
unable  to  find  It  He  then  notified  the  com- 
pany's agent  of  the  loss,  and  desired  to  have 
a  duplicate  issued.  This  was  declined.  He 
then  applied  to  the  passenger  agent  of  the 
road  for  such  duplicate,  without  success. 
He  then  asked  for  some  papers  which  would 
entitle  him  to  continue  his  trips,  but  was 
refused.  He  then  offered  to  deposit  with  the 
company  the  amount  of  the  ticket  and,  if 
anybody  used  It  to  forfeit  the  amount  so 
deposited.  This  proposition  was  also  declin- 
ed. He  then  employed  an  attorney,  whose 
fee  was  $25,  to  Institute  an  action  against 
the  company  to  recover  bis  damages.  The 
"punches"  unused  on  the  ticket  amounted 
to  $6.50.  He  did  not  sign  the  contract  on 
the  ticket  and  was  not  asked  to  do  so.  He 
did  not  read  the  conditions  on  the  ticket 
when  he  purchased  it  and  not  until  he  had 
taken  the  first  ride.  He  then  read  them,  and 
COD  tinned  to  ride  on  it  He  subsequently  pur- 
chased a  second  ticket,  which  he  did  sign. 
The  price  which  was  paid  for  the  ticket  was 
considerably  less  than  the  straight  fare.  The 
conductor  of  the  defendant  testified  that  to 
the  best  of  bis  knowledge,  the  ticket  in  ques- 
tion was  signed;  that  he  allowed  plaintiff 
to  ride  three  times  after  be  had  lost  his 
ticket;  that  commutation  tickets  were  sold 
at  largely  reduced  rates.  The  lost  ticket  bad 
never  been  presented.  The  company  put  up 
a  bulletin  to  look  out  for  the  ticket  etc.  The 
answer  of  the  magistrate  was,  in  eflTect,  that 
the  evidence  set  out  in  the  petition  was  sub- 
stantially correct  The  errors  assigned  in 
the  petition  for  certiorari  were  that  the  ver- 
dict rendered  in  the  Justice's  court  was  con- 
trary to  the  evidence,  and  contrary  to  law. 
At  the  hearing,  the  Judge  of  the  superior 
court  passed  an  order  that  the  case  be  sent 
back  to  the  Justice's  court  for  a  rehearing. 
To  this  Judgment  the  railway  company  ex- 


cepted, and  specifically  assigned,  as  error, 
that  the  Judgment  was  erroneous,  because, 
under  the  undisputed  evidence,  any  finding 
against  the  company  was  erroneous,  and  be- 
cause the  only  question  involved  waa  one  of 
law,  and  therefore  the  Judge  should  have 
made  a  final  disposition  of  the  case  in  favor 
of  the  petitioner  in  certiorarL  It  may  be 
well  to  remark,  at  the  outset  that  each  of 
the  parties  is  to  be  govemea  by  the  terms 
of  the  contract  inio  wblch  they  entered,  and 
that  it  is  the  duty  of  the  courts  to  enforce 
the  terms  of  contracts  which  parties  have 
made,  and  neither  to  enlarge  nor  restrict 
such  terms  beyond  or  below  the  intention  of 
the  parties  as  therein  expressed.  The  plain- 
tiff testified  that  he  did  not  sign  the  con- 
tract If  be  did  not  then  be  was  not  en- 
titled to  be  transported  on  the  ticket  at  all; 
for  on  the  face  of  his  ticket  which  was  con- 
fessedly sold  at  a  greaUy  reduced  rate,  is 
the  statement  that  the  transportation  of  the 
purchaser  is  subject  to  the  conditions  printed 
on  its  back,  which  must  be  signed  before 
using  the  same.  However,  this  is  not  ma- 
terial in  the  consideration  of  the  questions 
involved,  for  the  reascm  that  the  conductor 
of  the  defendant's  train  testified  that  it  was 
signed;  and,  even  if  De  Saussure  had  not 
signed  it  he  used  it  after  be  bad  knowledge 
of  Its  conditions,  and  he  was^  of  course,  there- 
after bound  by  such  conditions. 

1.  The  first  question  which  arises  in  the 
consideration  of  this  case  is  whether  tbe  plain- 
tlft  in  the  court  bdow  had  the  legal  right 
after  having  lost  bis  ticket  to  have  the  com- 
pany issue  him  a  duplicate  ticket  or  in  some 
way  give  him  the  right  of  continuous  passage 
between  Augusta  and  Aiken  for  the  trips  re- 
maining unpunched  thereon,  under  the  terms 
of  the  contract  which  the  company  had  made 
with  bim  at  the  time  be  purchased  his  ticket 
If  be  bad  this  right  it  was  denied  to  him 
by  the  railway  company,  and  he  was  entiUed 
to  recover  the  damages  which  he  sustained  by 
reason  of  that  denial.  If  be  bad  no  such 
right  then  be  was  entitled  to  no  damages. 
This  question  is  to  be  determined  by  the  con- 
tract between  tbe  parties.  By  reference  there- 
to, it  will  be  seen  that  it  was  stipulated  that 
the  plaintiff  should  liave  no  claim  for  rebate 
on  account  of  the  nonuse  of  the  ticket  from 
any  cause.  The  legal  effect  of  this  condition 
in  a  commutation  ticket  was  passed  on  by 
tbe  Interstate  Commerce  Ck)mmlsslon  in  the 
case  of  Sldman  v.  Railroad  Ca,  3  Interst 
Com.  R.  512,  where  passage  on  a  commuta- 
tion ticket  was  subject  to  a  condition  in  tbe 
exact  terms  of  the  one  Just  referred  to,— 
that  is,  that  tbe  purchaser  should  have  no 
claim  for  rebate  on  account  of  nonuse  of  the 
ticket  from  any  cause.  It  was  there  ruled 
by  the  commission  that  under  that  condition, 
it  was  not  an  unlawful  discrimination  to  re- 
fuse to  refund  to  the  purchaser,  who  held 
such  ticket  but  bad  forgotten  to  take  it  on 
a  certain  trip,  the  amount  which  he  had  paid 
as  his  fare.    It  is,  however,  claimed  by  coun- 
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sel  for  defendant  Jn  error  that  the  perform- 
ance of  an  Impossible  condition  is  not  required; 
and  that  Inasmuch  as  the  ticket  had  been  per- 
manently lost,  and  could  not  be  presented, 
the  condition  requiring  Its  presentation  on 
each  trip  wslb  Impossible  of  performance,  and 
therefore  he  would  be  entitled  to  be  refunded 
by  the  company  the  value  of  so  much  of  the 
ticket  as  remained  unused  at  the  time  of 
its  loss.  This  contention  is  not  a  sound  one. 
It  has  been'  repeatedly  ruled  that  regulations 
such  as  are  expressed  In  these  conditions  are 
not  unreasonable.  In  the  case  of  Railroad  C!o. 
V.  Fleming,  14  Lea,  128,  it  was  raled  that 
a  regulation  which  provided  that  passengera 
should,  on  demand,  exhibit  their  tickets  on 
entering  the  train,  and  should  afterwards,  on 
like  demand,  surrender  the  same,  or  pay  fare, 
under  penalty,  in  case  of  refusal,  of  removal 
from  the  cars,  was  a  reasonable  one;  and  that 
there  Is  no  distinction,  so  far  as  the  relative 
rights  of  the  parties  are  concerned,  whether 
the  ticket  be  lost  or  mislaid  before  or  after 
going  on  the  train.  But  whether  such  stipu- 
lation would  be  reasonable  or  not  as  one  of 
the  regulations  of  the  company  is  not  the 
question  here,  because  the  contract  between 
the  parties  expressly  provides  the  stipulation 
referred  to  as  a  part  of  the  contract,  and  as 
a  part  of  the  contract  it  was  binding  on  each 
of  the  parties.  In  his  Commentaries  on  the 
I«w  of  Negligence  (volume  3.-{  2626),  Judge 
Thompson  says:  "Passengers  riding  npon 
commutation  tickets  are  bound  strictly  by  the 
terms  of  the  contract  embodied  in  such  tick- 
ets." 

We  are  therefore  very  clear  in  onr  opin- 
ion that,  under  the  conditions  attached  to  the 
Issuance  of  the  lost  ticket,  the  plaintiff  Was 
not  entitled  to  have  refunded  to  him  any  sum 
for  the  unnsed  parts  of  the  ticket,  nor  any 
sum  which  he  may  have  paid  ont  for  transport 
tation  during  the  time  covered  by  the  ticket 
The  stipulation  that  the  ticket  was  to  be  pre- 
sented to  the  conductor  on  each  trip  was 
equally  binding  as  a  part  of  the  contract; 
and  If  the  plalntltT  was  not  entitled  to  be 
transported  until,  as  a  condition  precedent,  he 
had  exhibited  his  ticket,  then  whether  such 
failure  was  attributable  to  the  fact  that  the 
ticket  had  been  lost,  or  to  other  cause,  is  in 
no  sense  material;  for  by  bis  own  agreement 
he  was  only  excused  from  paying  his  fare 
when  he  exhibited  a  ticket  showing  his  right 
to  be  transported  without  such  payment.  In 
the  case  of  Ripley  v.  Transportation  Co.,  31 
N.  J.  Law,  388,  It  appeared  that  plaintifT  had 
purchased  a  commutation  ticket  from  defend- 
ant, to  be  good  from  January  1,  1865,  to  Jan- 
nary  1,  1866,  at  a  reduced  price.  In  a  receipt 
{riven  for  the  money,  this  note  appeared: 
"The  commutation  ticket  is  to  be  shown  to 
the  condnctors  and  ferry  masters  each  trip, 
whenever  required.  •  •  *  No  repayment 
in  consequence  of  any  inability  to  use  the 
privilege.  No  duplicate  ticket  will  be  issued." 
This  ticket  was  stolen  from  the  plaintiff,  and, 
because  he  could  not  show  bis  ticket,  ttte  rail- 
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road  company  refused  him  the  privilege  of  a 
free  pass;  and  he  thereupon  brought  his  suit 
for  damages.  In  discussing  the  question  pre- 
sented, Vredenburgh,  J.,  said:  "This  is  not  a 
question  of  the  reasonableness  of  the  rules 
of  the  company,  or  whether  plaintiff  complied 
with  such  rules,  •  •  •  but  simply  wheth- 
er it  was  lawful  for  the  parties  so  to  con- 
tract, and  whether  they  did  so  contract.  It 
is  argued  that,  the  ticket  being  lost,  the  plain- 
tiff should  be  permitted  to  prove  Its  contents, 
as  in  the  case  of  other  lost  instruments.  But 
nobody  objects  to  that;  that  is  not  the  diffi- 
culty. The  difficulty  is  that  upon  proving  the 
contract  it  appears  that,  by  the  terms  of  the 
instrument,  the  plaintiff  has  lost  the  privilege 
of  a  free  pass.  The  right  to  a  free  pass  de- 
pended, by  the  tetms  of  his  contract,  upon 
his  showing  the  conductors  his  ticket;  and 
this  he  could  not  do,  for  he  had  lost  it.  It 
has  been  argiKd  that  the  plaintiff  had  paid 
his  fare,  and  that  he  ought  not  to  lose  his 
right  because  he  has  lost  the  evidence  of  the 
payment.  If  there  had  been  lio  special  con- 
tract, or  if  the  plaintiff  had  paid  all  the  fare 
that  the  law  allowed  the  defendants  to  charge, 
that  would  have  been  another  question.  But 
be  paid  here  a  special  fare  under  a  special 
contract.  The  defendants  agreed  that  the 
plaintiff  might'  travel  for  a  fare  which  Is  not 
alleged  to  be  the  full  fare  the  law  allowed, 
and  the  defendants  had  a  right  to  Impose 
such  conditions  as  they  saw  fit;  and  they  saw 
fit  to  prescribe,  as  a  condition,  that  the  plain- 
tiff should  show  his  ticket,  and  this  he  agreed 
to.  He  thus  became  his  own  Insurer  that  lie 
would  not  lose  his  ticket  If  he  did  not  like 
that  contract,  he  should  not  have  entered  into 
It  But,  having  entered  into  it,  he  Is  bound 
by  it  as  much  so  as  the  company  are  to  carry 
him  if  he  does  show  his  ticket"  Not  only 
the  ruling,  but  also  the  reasoning,  in  this  case 
seems  to  be  conclusive  against  the  right  of 
the  plaintiff  to  recover  damages  from  the  rail- 
way company  for  refusing  to  Issue  him  an- 
other ticket  or  In  refusing  to  pass  him  over 
its  road  without  the  presentation  of  it.  The 
company  never  agreed  to  substitute  another 
ticket  if  the  one  he  purchased  was  lost  While 
the  plaintiff  in  this  case  did  contract  and  pay 
for  a  given  number  of  trips,  which  was  evi- 
denced by  his  ticket  his  right  to  make  those 
trips  was  by  agreement  based  on  the  con- 
dition that  the  ticket  which  was  sold  should 
be  presented  each  'trip.  It  may  be.  If  the 
plaintiff  had  contracted  for  and  paid  in  ad- 
vance the  usual  fare  for  each  of  the  trips, 
that  his  right  to  be  transported  would  have 
been  absolute.  But  when  it  appears,  as  in 
this  case,  that  he  purchased  the  ticket  for  a 
given  number  of  trips  for  a  sum  largely  be- 
low the  regular  fare,  the  better  doctrine  is 
that  he  is  not  entitied  to.be  transported  un- 
less the  conditions  of  the  contract  which  form 
a  part  of  such  ticket  are  fully  complied  with. 
In  the  case  of  Bennett  v.  Railroad  Co.,  in 
the  court  of  common  pleas  of  Philadelphia,  7 
Phlla.  11,  It  was  ruled  that  "a  railroad  com- 
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pany  has  the  right  to  require  commuters  to 
show  their  ticketa,  and,  In  default,  to  exact 
the  tare  without  liability  to  repay  IL"  To  the 
same  effect,  see  the  citation  from  Thompson 
on  Negligence,  supra.  Inasmuch,  then,  as  by 
the  contract  of  the  parties  the  plaintiff  was 
not  entitled  to  be  transported  over  defendant's 
railroad  without  the  payment  of  the  regular 
fare,  unless  he  exhibited  his  ticket,  be  would 
not  be  entitled  to  have  from  the  defendant 
any  amount  paid  for  such  transportation  when 
be  failed,  for  any  cause,  to  present  his  ticket 
Nor,  after  its  loss,  would  he  be  entitled  to  be 
transported  free  without  the  production  of  the 
ticket  Nor  could  he  lawfully  demand  of  the 
company  another  ticket,  or  papers  entitling 
him  to  any  number  of  trips  under  the  terms 
of  his  original  contract,  because  that  very  con- 
tract provided  that  he  was  not  so  entitled  un- 
less his  ticket  was  presented.  Its  loss  was 
his  misfortune.  His  right  to  transportation 
depended  on  the  production  of  his  ticket.  This 
right  was  only  a  right  on  conditions.  These 
conditions  the  company  could  lawfully  impose, 
because  the  right  was  given  for  a  largely  re- 
duced compensation.  As  the  company  was  not 
bound  to  issue  him  a  duplicate,  and  as  be  was 
not  entitled  to  be  transported  free  without  the 
presentation  of  his  ticket,  although  he  bad  lost 
It,  it  follows  that  be  was  not  entitled  to  re- 
cover any  damages  for  the  failure  of  the  com- 
pany in  any  of  the  respects  as  to  which  be 
claims  to  hare  been  damaged.  Not  being  en- 
titled to  recover  any  damages  against  the  com- 
pany for  any  default  shown  in  the  pleadings, 
of  cou.'-Me  plaintiff  was  not  entitled  to  have  a 
verdict  or  judgment  for  the  attorney's  fees 
■which  he  claimed.  Therefore,  the  verdict  In 
the  Justice  court  was  contrary  to  law,  and,  as 
the  determination  of  the  case  rested  solely 
upon  a  question  of  law,  the  Judge  of  the  su- 
perior court  should  have  finally  disposed  of  the 
case,  on  certiorari,  by  a  Judgment  in  favor  of 
the  plaintiff  in  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  account 
of  sickness. 


GRIFFIN  et  al.  v.  HENDERSON. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

RBCKIVBR— APPOINTMENT— GROUNDS— PB- 
TITION— MULTIFARIOUSNESS. 

1.  A  court  of  equity  has  no  jnrlsdiction  to 
grant  relief  to  an  administrator  who,  expressly 
waiving  discovery,  seeks  the  appointment  of  a 
receiver  and  an  accounting  from  persons  alleg- 
ed to  have  in  their  possession  property  of  the 
estate,  when  he  does  not  allege  that  the  de- 
fendants are  insolvent,  or  the  threatened  injury 
irreparable,  and  when,  with  the  exception  of 
certain  specified  bonds,  the  administrator  does 
not  allege  what  is  the  character,  amount,  or 
value  of  the  property  in  the  defendants'  hands. 

2.  Such  a  petition,  brought  against  two  de- 
fendants who  are  not  alleged  to  hold  any  of 
the  property  in  common,  or  to  have  acquired 
it  in  the  same  way,  is  multifarions,  and  bad  for 
a  misjoinder  of  parties  defendant. 

(Syllabns  by  the  Court.) 

f  1  8m  Equity,  voL  1»,  Cent.  Mf .  H  >n,  ttO. 


Error  from  superior  court,  Newton  county; 
John  S.  Candler,.  Judge. 

Action  by  J.  F.  Henderson,  executor, 
against  L.  D.  Griffin  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

Brown  &  Randolph  and  Spencer  R.  Atkin- 
son, for  plaintiffs  in  error.  J.  M.  Pace  and 
Foster  A  Butler,  for  defendant  in  error. 

SIMMONS,  C.  3.  An  equitable  petitiOD 
was  brought  in  the  county  of  Newton  by 
Henderson  against  Mrs.  Griffin  of  that  coun- 
ty and  H.  H.  Brown  of  the  county  of  Fulton, 
From  this  petition  It  appears  that  Mrs.  Ake- 
lia  C.  Brown,  mother  of  Mrs.  Griffin,  had 
died  testate,  leaving  considerable  property, 
consisting  largely  of  money,  stocks,  bonds, 
and  choses  in  action.  By  her  will  she  made- 
certain  bequests,  and  left  to  Mrs.  Griffin  a 
life  estate  in  tbe  residuum  of  her  property, 
with  remainder  over  to  Mrs.  Griffin's  chil- 
dren, if  she  should  have  any.  Henderson 
was  nominated  executor,  and  was  also  made 
testamentary  trustee  for  Mrs.  Griffin.  The 
will  was  offered  for  probate  in  solemn  form, 
bat  its  probate  was  contested,  and  is  still 
la  litigation.  At  the  time  of  her  death,  Mrs. 
Brown  was  executrix  of  the  will  of  her  de- 
ceased husband,  Dr.  William  Brown.  Her 
estate,  and  so  much  of  the  estate  of  Dr. 
William  Brown  as  was  in  her  possession  on- 
administered,  are  now  in  the  hands  of  tbe 
defendants.  Petitioner  does  not  know  what 
part  of  .the  estates  is  In  the  banda  of  either 
of  tbe  defendants,  except  that  H.  H.  Brown 
has,  as  Mrs.  Brown's  broker,  disposed  of  cer- 
tain stocks  or  bonds  for  the  simi  of  (16,250, 
and  has  invested  most  of  the  proceeds  in  cer- 
tain described  bonds,  which  are  now  ia  hi» 
bands,  as  is  also  $3,800  or  $4,000  in  money. 
Petitioner  Is  entitled  to  the  possession  and 
custody  of  the  assets  of  both  estates,  and  the 
character  and  value  of  such  assets  should  be 
ascertained.  Defendants  are  colluding  and 
confederating  together  to  prevent  petitioner 
from  ascertaining  of  what  the  assets  consist, 
and  from  acquiring  possession  and  custody 
of  the  assets.  Brown  not  only  refuses  to 
turn  over  the  property  in  his  bands,  but 
speaks  of  paying  certain  lawyer's  fees  out 
of  it  for  pretended  services  to  him  concern- 
ing such  property.  Mrs.  Griffin  is  delil)erate- 
ly  concealing  from  him  what  part  of  the 
property  is  in  her  possession,  and  of  what 
such  property  consists,  and  states  that  she 
has  been  advised  to  destroy  papers  in  her 
imssession,  though  what  such  papers  are,  pe- 
titioner does  not  know.  Expressly  waivinjr 
discovery,  the  petition  prays  that  the  defend- 
ants be  restrained  from  disposing  of  any  of 
tbe  assets  of  the  estates;  that  a  receiver  be 
appointed  to  take  charge  of  such  assets;  that 
the  defendants  be  commanded  to  deliver  to 
the  receiver  all  the  assets  and  papers  of  the 
estates  in  their  control,  and  give  the  receiver 
all  information  they  may  have  as  to  the  char- 
acter, Custody,  and  wnereabouts  of  such  as- 
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sets  as  are  not  in  their  control;  and  for  gen- 
eral relief.  Upon  this  petition  a  rule  nisi 
Issned.  The  defendants,  answering  separate- 
ly, for  cause  showed  among  other  things  that 
the  petitioner  has  an  adequate  remedy  at 
law;  that  the  allegations  of  the  petition  are 
not  sufficient  to  give  jurisdiction  to  a  court  of 
equity;  that  the  petition  Is  multifarious^  in 
that  distinct  causes  of  action  against  each 
defendant  are  Joined  with  distinct  and  sep- 
arate causes  of  action  against  the  codefend- 
ant,  without  any  reas:  n  for  the  misjoinder; 
that  the  petition  does  not  show  any  privity 
between  the  defendants  as  to  any  wrongful 
act  alleged  to  have  been  committed  by  either; 
aod  that  there  is  a  misjoinder  of  parties  de- 
fendant. Upon  the  interlocutory  hearing,  at 
rbambers,  the  judge  imased  an  order  enjoin- 
ing the  defendants  as  prayed,  ordering  Brown 
to  collect  the  interest  on  the  bonds  In  hla 
hands,  and  deposit  it  and  the  money  of  the 
estates  in  his  possession  in  a  designated  bank, 
from  which  It  should  not  be  drawn  out  ex- 
cept upon  order  of  the  court,  and  appointing 
a  recover  to  take  charge  of  all  the  property 
of  the  estates  in  the  hands  of  Mrs.  Griffln. 
To  this  order  the  defendants  excepted. 

L  The  petition  does  not  allege  tliat  either 
of  the  defendants  is  Insolvent,  or  that  an  ir- 
reparable injury  is  threatened,  nor  does  it 
show  any  other  reason  for  the  Interposition 
of  a  court  of  equity.  If  Injury  should  be 
done,  compensation  could  be  had,  so  far  as 
appears,  in  an  action  at  law.  For  the  recov- 
ery of  the  property,  the  remedy  at  law  would 
leem  to  1>e  fully  adequate,  unless  the  peti- 
tioner is  without  snfBclent  information;  and 
discovery  is  not  prayed  in  the  present  peti- 
tion. The  present  proceeding  seems  to  have 
been  brought  to  extort  from  the  defendants, 
by  means  of  a  decree  and  the  appointment  of 
a  receiver,  information  as  to  the  character, 
value,  and  custody  of  the  property  claimed; 
and  yet  the  petition  expressly  waived  dis- 
covery, and  thus  did  not  Invoke  the  exercise 
of  the  equitable  powers  of  the  court  as  to  the 
very  matter  on  which  the  jurisdiction  of  a 
conrt  of  equity  is  in  such  cases  usually  based. 
There  are  no  mutual  demands,  and  discov- 
ery is  waived,  ana  therefore  equity  cannot 
take  Jorisdiction  as  for  an  accounting,  al- 
though it  appears  that  the  petitioner  does 
not  know  the  character  or  amount  of  his 
claims.  See  1  Story,  Eq.  Jnr.  aSth  Ed.)  IS 
458,  468.  If  the  petitioner  did  not  wish  to 
sae  at.  law  to  recover  the  property,  because 
of  his  lack  of  information  In  regard  to  It, 
be  should  have  sought  discovery.  Had  the 
petition  been  otherwise  without  defect,  this 
wonld  probably  have  given  the  court  juris- 
diction to  go  further,  and  decree  an  account- 
ing, and  afford  proper  relief.  Inasmuch  as 
no  discovery  is  prayed,  there  is  no  necessity 
for  the  exercise  of  any  purely  equitable  pow- 
ers of  the  court.  There  was,  therefore,  no 
jurisdiction  in  a  court  of  equity  to  entertain 
this  petition,  or  to  grant  any  relief  thereon, 

Z  Nor  does  the  petition  show  any  reason 


for  Joining  these  defendants  in  a  single  ac- 
tion. While  each  Is  alleged  to  have  property 
belonging  to  the  estates  petitioner  represents, 
it  does  not  appear  that  they  hold  any  of  this 
property  in  common;  and,  while  petitioner 
sets  up  the  same  rights  to  the  possession  of 
the  property  in  the  hands  of  each,  be  does 
not  allege  tliat  they  acquired  it  in  the  same 
way,  or  under  the  same  claim  to  its  posses- 
sion. He  does  allege  that  they  are  confed- 
erating together  to  conceal  Information  from 
him,  and  also  that  Brown  refuses  to  sur- 
render the  property  in  his  hands,  because  he 
has  been  notified  to  do  so  by  counsel  for  his 
codefendant;  but  the  petition  does  not  seek 
to  gain  the  information  by  a  prayer  for  dis- 
covery; ■  nor  would  the  reason  assigned  by 
Brown  avail  him  in  an  action  at  law  by  the 
petitioner  for  the  recovery  of  the  property. 
The  allegations  of  collusion,  confederation, 
and  fraud  are  not  suttlciently  definite,  nor  are 
the  matters  as  to  which  they  are  alleged  suf- 
fldentiy  essential  to  the  petition,  to  give  the 
court  jurisdiction,  or  to  Justify  the  Joining 
of  the  defendants  in  one  action.  For  these 
reasons,  we  think  there  is  nothing  in  the  peti- 
tion to  Justify  the  Interposition  of  a  court  of 
equity,  or  the  ererclae  of  the  equitable  pow- 
ers of  the  cocrt;  that  the  petitioner's  rem- 
edy at  law  is  plain,  adequate,  and  complete; 
that  the  petition  is  multifarious;  and  that 
there  is  a  misjoinder  of  parties  defendant. 
We  must  accordingly  reverse  the  Judgment 
of  the  conrt  I)elow,  as  it  was  error  to  grant 
any  of  the  equitable  relief  prayed. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J„  absent  on  account 
of  sickness. 


UARTIN  T.  8IMKINS  et  al. 

(Supreme   C!ourt  of  Georgia.     Aug.   8,   1902.) 

FALSE    IMPRISONMENT— LIABIUTT    OF 
PARTNERSHIP. 

1.  Where  a  member  of  a  partnership  has  a 
person  arrested  aud  illegally  imprisoned  on  a 
charge  of  larceny  of  partnership  effects,  and 
the  person  so  arrested  sues  the  partnership  for 
false  imprisonment,  the  partnership,  nnder  dv. 
Code,  S  2658,  is  not  liable  for  these  acts  of 
an  individual  partner. 

(Syllabus  by  the  0>urt.) 

Error  trom  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  E.  S.  Martin  against  Eldred 
Slmklns  &  Co.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Anton  P.  Wright  and  O'Connor,  O'Byrne 
&  Hartrldge,  for  plaintiff  In  error.  Osborne 
&  Lawrence  and  John  S.  Schley,  for  defend- 
ants in  error. 

SIMMONS,  O.  J.  An  action  for  false  im- 
prisonment was  brought  by  Martin  against 
Eldred  Slmklns  &  Co.,  a  partnership.  The 
petition  alleged  that  the  partnership,  acting 
by  and  through  Slmklns,  one  of  the  partners, 
had  directed  the  chief  of  police  of  the  city 
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ot  Savannah  to  telegraph  the  chief  of  police 
of  the  city  of  Cordele  to  have  plaintiff  ar- 
rested on  a  charge  of  larceny;  that  be  was 
arrested  by  the  officer  at  Cordele  and  Im- 
prisoned, but  was  subsequently  discharged. 
The  petition  prayed  the  recovery  of  a  money 
Judgment  against  the  partnership.  The  peti- 
tion was  demurred  to  upon  several  grounds, 
among  them  one  to  the  effect  that  a  partner- 
ship is  not  liable  for  the  torts  of  one  of  its 
members.  The  trial  Judge  sustained  the  de- 
murrer, and  the  plaintiff  excepted. 

The  question  is  thus  clearly  made  as  to 
whether  a  partnership  can  be  held  liable  for 
the  torts  of  one  of  the  partners.  This  ques- 
tion has  given  rise  to  numerous  decisions  in 
this  country  and  In  England.  Some  courts 
have  held  that  the  partnership  Is  not  liable 
for  the  willful  torts  of  one  of  the  partners, 
and  others  that  the  partnership  Is  liable  when 
such  tort  is  within  the  scope  of  the  partner- 
ship business.  After  a  careful  Investigation 
of  the  text-books  and  decisions,  we  find  that 
the  great  trend  of  modem  authority  Is  to 
mal^e  the  partnership  liable  for  all  torts  of 
Its  members  which  are  within  the  scope  of 
the  partnership  businesr..  But,  whatever 
may  be  the  law  in  other  Jurisdictions,  the 
question  has  been  settled  in  this  state  by 
Civ.  Code,  §  2658.  That  section  is  as  follows: 
"Partners  are  not  responsible  for  torts  com- 
mitted by  a  copartner.  For  the  negligence 
of  torts  of  their  agent  or  servant  they  are 
responsible  under  the  like  rules  with  In- 
dividuals." This  is  an  act  of  the  genera! 
assembly,  and  is  binding  upon  the  courts  of 
this  state,  whatever  the  law  may  be  else- 
where. It  has  been  the  law  in  this  state 
Bince  the  adoption  of  the  first  code,  in  1863, 
and  has  been  in  each  subsequent  code.  It 
has  never  been  altered  or  amended.  The 
general  assembly  seems  to  have  been  satis- 
fled  for  nearly  40  years  with  the  law  thus 
declared. 

So  far  as  we  are  advised,  this  court  had 
never  directly  passed  upon  this  section  until 
the  case  of  Ozbom  v.  Woolworth,  106  Ga. 
459,  32  S.  E.  581.  In  that  case  it  was  held 
that,  under  this  section  of  the  Code,  a  part- 
nership was  not  liable  for  a  slanuer  uttered 
by  one  of  its  members.  The  decision  is  based 
entirely  upon  this  section  of  the  Code.  Mr. 
Presiding  Justice  liUmpldn,  in  discussing  the 
meaning  of  the  section,  said  that  it  applied 
to  the  partnership  as  well  as  to  the  part- 
ners, which  is  an  answer  to  one  of  the  con- 
tentions of  the  plaintiff  in  error  in  the  present 
case,  that  the  section  should  be  construed  as 
exempting  from  liability,  not  the  -partner- 
ship, but  the  Individual  partners.  It  was 
also  argued  that  the  section  might  be  con- 
strued as  Warner,  C.  J.,  intimated  in  Alexan- 
der V.  State,  56  Ga.  401.  In  that  case  the 
chief  justice,  in  replying  to  an  argument  of 
comisel,  said:  "One  copartner  is  not  respon- 
sible and  liable  to  be  punished  on  the  crim- 
inal side  of  the  court  for  the  torts  or  crimes 
of  his  copartner,  unless  he  has  participated 


therein,  and  that  is  the  true  intent  and  mean- 
ing of  the  provisions  of  the  Code."  In  that 
case  this  question  was  not  Involved  or  de- 
cided. The  state  of  Georgia  brought  an  ac- 
tion against  a  partnership  for  the  fraud  of 
one  of  Its  members.  The  fraud  consisted  In 
the  member's  presenting  bills  in  the  name  of 
the  partnership  for  articles  which  had  never 
been  delivered  to  the  state's  railroad,  or 
which,  if  delivered,  had  already  been  paid 
for;  and  the  question  was  whether  Alexan- 
der, the  innocent  partner,  was  liable  for  the 
fraud  of  his  copartner.  Civ.  Code,  f  2657, 
declares  In  express  terms  that  partners  are 
responsible  to  third  persons  for  damages  aris- 
ing from  the  fraud  of  one  partner  in  matters 
relating  to  the  partnership  business,  and  It 
was  this  section  that  was  under  considera- 
tion, and  not  section  2658.  That  the  con- 
struction suggested  could  not  be  the  true  one 
is  evident  when  we  consider  the  whole  sec- 
tion. If  the  first  part  of  it  refers  to  crim- 
inal responsibility,  the  latter  part  does  so  as 
well.  If  its  meaning  is  that  partners  are 
not  criminally  responsible  for  the  torts  of  a 
copartner,  then  it  also  means  that  for  the 
negligence  or  torts  of  their  agents  or  serv- 
ants they  are  criminally  responsible. 

Great  reliance  was  placed  by  counsel  for 
the  plaintiff  In  error  upon  Page  v.  Banking 
Co.,  Ill  Ga.  73,  36  S.  E.  418,  61  L.  R.  A. 
463,  78  Am.  St.  Rep.  144,  and  numerous  ex- 
tracts were  made  in  the  brief  from  the  rea- 
soning of  Mr.  Justice  Cobb  in  that  case.  We 
have  read  the  opinion  carefully,  and  find 
nothing  in  it  to  change  our  decision  in  the 
present  case.  In  the  first  part  of  the  opin- 
ion, before  he  gets  to  the  real  question  in 
his  case,  Mr.  Justice  Cobb  simply  states  the 
decisions  in  other  Jurisdictions  as  to  the  lia- 
bility of  a  partnership  for  the  torts  of  one  of 
its  members.  As  we  have  said  above,  the 
principle  announced  In  those  decisions  is  the 
law  in  other  Jurisdictions.  This  question 
was  not  in  the  Page  Case.  The  real  ques- 
tion was  whether  the  partnership  was  liable 
when  all  the  members  Joined  In  the  commis- 
sion of  the  tort  It  was  held,  and  we  think 
properly,  that  in  such  a  case  a  partnersh'p 
was  liable.  The  opinion  did  not  allude  to 
the  Code  section  on  which  we  predicate  this 
decision.  It  was  scarcely  necessary  to  do 
BO,  as  the  section  did  not  apply  to  the  case. 
The  Code  section  applies  to  torts  committed 
by  one  partner;  In  the  Page  Case  the  tort 
was  the  Joint  act  of  all  the  partners.  The 
epitome,  in  the  Page  Case,  of  the  law  in 
other  Jurisdictions  as  to  the  torts  of  one  part- 
ner, while  correct,  is  not  binding  upon  this 
court,  when  we  have  a  statute  directly  to 
the  contrary;  nor  do  we  suppose  that  the 
reasoning  as  to  the  law  in  other  Jurisdictions 
was  Intended  to  bind  this  court  but  merely 
as  an  argument  leading  up  to  the  real  ques- 
tion which  was  decided.  One  interested  in 
this  question  generally  will  find  a  valuable 
note  to  the  Page  Case  in  51  L.  R.  A.  463  (a 
c.  [Ga.]  36  S.  E.  418,  78  Am.  St  Rep.  144). 
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Judgment  afltaned.  AH  tbe  Justices  c<»i- 
cniring,  except  LEWIS,  J,  absent  on  ac- 
count of  sickness. 


MacLBAN  et  aL  ▼.  WILLIAMS. 

(Supreme   Court   of   Georgia.     Aug.    8,    1902.) 

WUjI<-CONSTRTJCTION— DISTRIBUTION. 

1.  A  will  contained  ttie  following  it«n:  "I 
give,  deviae,  and  bequeath  all  the  rest  and 
residue  of  my  estate,  of  every  description  and 
kind,  and  wherever  situate,  and  not  by  this 
will  fully  disposed  of,  as  follows:  I  direct  that 
two-thirds  thereof  be  distribnted  in  equal 
Riiares  to  such  persons  in  life  at  the  time  of  my 
decease  who  would  then  be  the  heirs  at  law  of 
my  deceased  husband  had  be  survived  me,  aud 
that  the  other  oue-tUrd  be  distributed  in  equal 
shares  to  my  own  heirs  at  law  then  in  life." 
Held,  that  the  distribution  provided  for  among 
the  heirs  at  law  of  the  testatrix  should  be  per 
stirpes,  and  not  per  capita. 

(Syllabus  by  the  Cowrt) 

Error  from  superior  court,  Chatham  county; 
Pope  Barrow,  Judge. 

Action  by  R.  T.  Williams  by  next  friend 
against  Malcom  MacLean  and  others,  execu- 
tors. Judgment  for  plalntifl,  and  defendants 
bring  error.    Reversed. 

Adams,  Freeman,  Denmark  &  Adams,  for 
plaintiffs  In  error.  Groover  &  Johnston  and 
AValter  G.  Charlton,  for  defendant  in  error. 

COBB,  J.  The  single  question  involved  In 
tills  case  Is,  what  Is  the  proper  construction 
to  be  placed  upon  the  eighth  item  of  tbe  will 
of  Elizabeth  H.  Mills,  wbicb  Is  set  forth  in 
the  beaduote  which  precedes  this  opinion? 

At  the  date  of-  tbe  death  of  the  testatrix, 
tbere  were  no  brothers  or  sisters  of  her  de- 
ceased husband  in  life,  but  there  were  then 
living  children  and  descendants  of  children 
of  three  deceased  brothers.  The  kindred  of 
tbe  testatrix  at  tbe  date  of  her  death  con- 
sisted of  two  half  sisters  on  the  paternal  side, 
nephews  and  nieces  who  were  children  of  de- 
ceased sisters,  and  grand  nephews  and  nieces. 
Tbe  will  of  tbe  testatrix  is  a  lengthy  docu- 
ment, consisting  of  many  items,  some  of  them 
being  sutMlivlded  into  numerous  sections.  She 
died  possessed  of  a  large  estate,  which  came 
to  ber  through  her  deceased  husband,  and, 
having  no  children,  she  divided  the  estate  be- 
tvreen  ber  kindred  and  those  of  ber  husband. 
In  more  tlian  one  Item  of  ber  will  she  dis- 
tinctly provided  for  a  distribution  per  stirpes 
among  those  wbo  were  to  take  under  the 
items.  Tbe  Item  which  we  are  called  upon 
to  construe  disposed  of  tbe  residue  of  the  es- 
tate after  the  greater  part  of  tbe  same  had 
been  disposed  of  by  legacies  both  general  and 
specific.  Tbe  question  to  be  determined  is 
whether,  under  this  item,  those  persons  wbo 
answered  to  tbe  description  of  heirs  at  law  of 
tbe  testatrix  take  per  stirpes  or  per  capita. 
Tbe  heirs  at  law  of  a  deceased  person  are 
those  wbo  are  entitled  to  take  the  estate,  un- 
der tbe  statute  of  distributions,  when  the  dece- 
dent   dies    Intestate.    When    tbe    expression 


"heirs  at  law"  Is  used  In  a  will,  and  is  un- 
accompanied by  any  qualifying  or  explana- 
tory language,  tbere  is  but  one  place  to  which 
resort  must  be  had  to  ascertain  what  persons 
are  within  the  meaning  of  this  descriptive 
term,  and  that  is  the  statute  of  distributions. 
Those  falling  within  the  description  are  enti- 
tled to  the  estate  of  tbe  decedent,  unless  there 
is  some  law  declaring  to  the  contrary,  or  tbe 
decedent  has  died  testate,  and  tbe  language 
of  the  will  Is  such  as  to  Indicate  that  the  in- 
tention of  the  testator  was  that  some  other 
persons  ttian  those  who  would  take  under  the 
statute  of  distributions  should  take,  or.  If,  un- 
der the  will,  the  estate  goes  to  those  who 
would  take  under  the  statute,  the  testator  in- 
tends that  they  shall  take  in  a  different  man- 
ner than  that  provided  In  the  statute.  The 
will  of  a  testator  Is  the  law  which  controls 
the  question  as  to  who  shall  take  tbe  proi> 
erty  of  the  decedent;  and  this  law,  if  clearly 
manifested  by  the  terms  of  the  will,  will  be 
allowed  to  prevail  over  the  provisions  of  tbe 
statute  of  distributions,  both  as  to  what  per- 
sons shall  take  the  property  and  as  to  the 
interest  which  they  will  take  therein,  if  thei-o 
Is  nothing  in  the  provisions  of  the  will  which 
contravenes  the  general  policy  of  the  state. 
Tbe  Intention  of  the  testator  is  to  absolutely 
control.  Not  only  may  the  rules  of  gram- 
mar be  entirely  disregarded  In  order  to  carry 
Into  effect  the  manifest  Intention  of  tbe  tes- 
tator, but  even  well-defined  technical  terms  of 
the  law  will  be  given  an  unusual  meaning, 
or  will  be  held  to  be  meaningless,  when  It  Is 
clear  from  the  provisions  of  the  will  that  the 
testator  did  not  use  them.  In  their  technical 
sense,  or  when,  to  carry  out  his  Intention;  it 
Is  necessary  to  entirely  disregard  such  tech- 
nical terms.  If,  however,  the  will  uses  words 
which  have  a  well-settled,  definite  meaning  In 
the  law,  and  tbere  is  nothing  In  the  will  it- 
self to  Indicate  that  It  was  the  intention  of 
the  testator  that  such  words  should  be  given 
any  other  meaning  than  that  which  the  law 
gives  them,  then  It  Is  to  be  presumed  that  It 
was  the  Intention  of  tbe  testator  that  the 
words  should  be  construed  in  that  sense  in 
which  the  law  would  ordinarily  construe  them. 
The  words  "heirs  at  law"  have  In  law  the 
well-settled  meaning  above  stated,  and  when- 
ever these  words  are  found  In  a  will,  unac- 
companied by  any  qualifying  or  explanatory 
expressions,  they  will  be  given  the  meaning 
Which  tbe  law  ordinarily  gives  them,  and  only 
the  persons  will  come  within  tbe  class  thus 
described  who  would  take  tbe  property  of  tbe 
decedent  under  the  statute  of  dlstrlbutloua  if 
tbere  had  been  no  will.  See  Page,  Wills,  t 
656.  If  the  Item  of  tbe  will  under  considera- 
tion Iiad  shnply  provided  that  the  property 
thereby  bequeathed  should  go  to  the  heirs 
at  law  of  the  testatrix  at  her  death,  it  would 
seem  to  be  clear  that  those  who  would  take 
under  the  will  would  be  those  persons  who 
were  then  In  life  answering  to  that  descrip- 
tion under  the  statute  of  distributions.  But 
the  will  provides  tliat  the  persons  answering 

Digitized  by  VjOOQIC 


486 


42  SOUTHEASTERN  REPORTEB. 


(G«. 


tlie  description  of  bein  at  law  of  the  testa- 
trix at  the  date  of  ber  deatb  shall  take  in 
equal  shares.  All  Individuals  who  may  take 
under  the  statute  of  distributions  do  not  nec- 
essarily take  In  equal  shares;  and  It  is  there- 
fore Insisted  that,  while  we  must  go  to  the 
statute  to  find  who  are  the  persons  within 
the  deacrlptive  terms,  after  having  determin- 
ed this  the  statute  has  no  further  bearing  upon 
tbe  question;  and  that  the  Individuals  coming 
within  this  class  are  each  to  take  an  equal 
share  In  the  property  which  passed  under  the 
Item  of  the  will.  It  Is  the  general  rule  that 
a  devise  to  named  individuals  In  equal  shares 
would  call  for  a  per  capita  distribution,  and 
that  a  devise  to  a  class,  such  as  "aU  my 
nephews,"  and  the  like,  would  also  call  for  a 
per  capita  distribution.  When  the  words 
"heirs  at  law"  are  used  In  a  will,  unless  there 
Is  something  to  Indicate  a  contrary  Intention, 
it  Is  to  be  presumed  that  the  testator  Intend- 
ed not  only  that  the  persons  taking  should  be 
those  who  would  take  under  the  statute  of 
distributions,  but  that  the  quantum  of  Interest 
of  each  should  be  what  each  Individual  would 
take  under  the  statute.  Is  the  use  of  the  ex- 
pres,slon  "equal  shares"  alone  sufficient  to 
overcome  this  presumption?  Tbe  shares  un- 
der the  statute  of  distributions  are  equal.  As 
was  said  In  Odam  v.  Carutbers,  6  Ga.  42, 
persons  standing  In  unequal  degrees  are  al- 
lowed to  take  per  stirpes  "to  fulfill  the  eq- 
uity of  the  statute,  which  contemplates  an 
equal  distribution."  If  all  tbe  heirs  at  law 
stand  In  the  same  relation  to  the  decedent, 
they  take  equally  per  capita.  It  some  stand 
In  different  degrees  from  others,  they  take 
per  stirpes,  but  they  take  equally  nevertheless. 
The  estate  In  either  event  is  divided  Into 
shares,  and  equal  shares,  although  In  the  one 
case  each  share  goes  to  an  Individual,  and  In 
the  other  case  the  equal  shares  go  to  a  class 
of  Individuals.  The  statute  of  distributions 
sets  forth  the  settled  policy  of  the  law  as  to 
where  the  estate  of  a  decedent  shall  go. 
While  a  testator  Is  allowed  to  Ignore,  either 
In  part  or  altogether,  the  rules  laid  down  lu 
that  statute.  It  will  not  be  presumed  that  It 
was  the  Intention  of  the  testator  to  disregard 
the  law  as  It  Is  contained  In  the  statute  in 
any  part,  unless  the  terms  of  the  will  are 
such  as  to  make  this  intention  manifest.  Mr. 
Page  says:  "A  devise  to  'children  and  heirs' 
of  two  persons  named,  to  be  divided  among 
them  'equally,'  was  held  to  call  for  a  dis- 
tribution per  stirpes,  since  the  word  'heirs'  so 
strongly  impllea  representation  that  it  over- 
comes the  force  of  the  word  'children'  and 
'equally,'  both  of  which  call  for  a  distribu- 
tion per  capita."  Page,  Wills,  S  556.  In  15 
Am.  ft  Eng.  Knc.  Law,  p.  32*2,  we  find  tbe 
rule  stated  In  these  words:  "A  devise  to 
heirs,  whether  to  one's  own  heirs  or  to  the 
lieirs  of  a  third  person,  designates  not  only 
the  persons  who  are  to  take,  but  the  manner 
and  proportion  In  which  they  are  to  take. 
Where  there  are  no  words  to  control  the  pre- 
sumption, the  law  presumes  tbe  intention  to 


be  that  they  take  as  heirs  would  take  by 
the  rules  of  descent"  See,  also,  Schonler, 
Wills  (3d  Ed.)  §  538  et  seq. 

While  adjudicated  cases  construing  other 
wills  are  generally  not  helpful  in  arriving  at 
what  la  tbe  proper  construction  to  be  plac«d 
upon  a  will  under  consideration  in  a  given 
case,  for  tbe  reason  that  no  two  wills  are  io 
exactly  tbe  same  language,  still  rulings  in 
other  cases  serve  to  show  what  are  the  gen- 
eral rules  to  be  resorted  to  In  arrlvbig  at  the 
Intention  of  tbe  testator  In  a  given  case,  and 
tbe  trend  of  Judicial  thought  In  reference 
to  tbe  proper  application  of  such  rules  to 
devises  or  bequests  of  a  similar  nature  to 
the  one  under  consideration.  In  the  follow- 
ing cases,  bequests  or  devises  in  language 
somewhat  similar  to  tbe  item  of  the  will  un- 
der consideration  in  the  present  case  were 
held  to  requh«  a  distribution  i>er  stirpes: 
West  V.  Rassman,  135  Ind.  278,  84  N.  B.  991; 
Taylor  v.  Fauver  (Va.)  28  S.  E.  317;  Hough- 
ton ▼.  Kendall,  7  Allen,  72;  Balcom  v. 
Haynes,  14  Allen,  204;  In  re  Swinburne,  16 
R.  I.  208,  14  Ati.  850;  Raskin's  Appeal,  3 
Pa.  304,  45  Am.  Dec.  641 ;  Templeton  v.  Wal- 
ker, 3  Rich.  Eq.  543,  55  Am.  Dec.  646;  Roome 
V.  Counter,  6  N.  J.  I^aw,  111,  10  Am.  Dec. 
390:  Rlvenett  v.  Bonrquin  (Mich.)  18  N.  W. 
537;  Ferrer  v.  Pyne,  81  N.  Y.  281;  Thomas 
V.  Miller  (111.)  43  N.  B.  848;  Kelley  v.  Vlgas. 
112  III.  242,  64  Am.  Rep.  235;  Raymond  v. 
Hillhouse,  45  Conn.  467,  29  Ajn.  Rep.  CSS: 
Bassett  v.  Granger,  100  Mass.  348;  Minter's 
Appeal,  40  Pa.  Ill;  Dukes  r.  Faulk,  37  S.  C. 
255.  16  S.  E.  122,  84  Am.  St.  Rep.  745; 
Hoch's  Estate,  154  Pa.  417.  26  Atl.  610.  In 
tbe  following  cases  somewhat  similar  lan- 
g;uage  was  held  to  require  a  distribution  per 
capita:  Blsseon  v.  Ralhvad  Co.,  143  N.  T. 
125.  38  N.  E.  104;  Scott's  Estate,  1G3  Pa. 
165,  29  N.  E.  877;  Ramsey  v.  Stephenson 
(Or.)  56  Pac.  520,  57  Pac.  195;  McKelvey  v. 
McKelvey,  43  Ohio  St.  213,  1  N.  B.  5W: 
Record  T,  Fields  (Mo.)  55  8.  W.  1021;  Stev- 
enson V.  I^esley,  70  N.  T.  612;  Nichols  v. 
Denny,  37  Miss.  68;  Farmer  v.  Klmliall,  46 
N.  H.  435,  88  Am.  Dec.  210;  Brlttaln  v. 
Carson,  46  Md.  186:  Richards  t.  Miller,  (S 
111.  417;  Best  v.  Farrls,  21  III.  App.  49; 
Hill  V.  Sprulll,  89  N.  C.  244;  Harris  v.  PhU- 
pot,  40  N.  C.  824:  Lord  v.  Moore,  20  Conn. 
122;  Johnson  v.  Knight.  117  N.  C.  122,  23 
S.  B.  92.  Of  course  there  Is  no  case  de- 
cided by  this  court  In  wbicb  a  will  having 
Identically  the  language  of  the  one  under  con- 
sideration was  construed;  but  there  are  cases 
which  apply  the  principle  of  the  rule  of  con- 
struction which  requhres  that.  In  the  absence 
of  a  contrary  expressed  Intent,  it  would  be 
presumed  that  the  testator  Intended  the 
words  ''heirs."  "heirs  at  law,"  or  the  like, 
to  describe  not  only  the  persons  who  were  to 
take  under  the  will,  but  the  interest  that 
each  Individual  was  to  take  In  the  property 
bequeathed  or  devised.  "In  the  absence  of 
anything  In  the  will  to  the  contrary,  the  law 
will  presume  that  the  testator  Intended  bis 
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property  to  go  where  the  \sw  casta  It;  and  to 
disturb  this  natural  course  of  descent  should 
require  plain  words  to  that  effect"  Wright 
T.  Hicks.  12  Ga.  156  (10),  66  Am.  Dec.  451. 
In  Randolph  t.  Bond,  12  Ga.  362,  the  testa- 
trix provided  that  several  named  legatees, 
children  of  two  deceased  sons,  should  re- 
ceive, "share  and  share  alike,"  certain  prop- 
erty under  the  provisions  of  certain  other 
Items  of  the  will.  It  was  held  that,  constru- 
ing the  whole  will  together,  the  children  of 
the  two  deceased  sons  took  per  stirpes,  and 
not  per  capita.  In  Clifton  v.  Holton,  27  Ga. 
S24.  Judge  I<umpkln  said:  "Courts  should, 
in  this  country,  lean  to  that  Interpretation 
of  wills  which  carries  out  the  provisions  of 
the  statute  of  distributions,  rather  than  to 
that  which  defeats  them."  In  Sharman  v. 
Jackson.  30  Ga.  224,  the  court  had  under  con- 
sideration a  deed  which  gave  certain  slaves 
to  a  person  for  life,  and  provided  that  at  his 
death  they  were  "to  be  equally  divided 
among  the  heirs  of  the  body"  of  the  grantee. 
It  was  held  that  the  children  of  a  daughter 
«f  the  grantee  took  under  the  deed  per 
stirpes,  and  not  per  capita.  Judge  Lyon,  In 
referring  to  the  words,  "equally  divided 
among  the  heirs,""  says:  "It  la  true  she  says 
equally  divided,  but  that  Is  to  be  understood 
and  construed  as  that  equal  division  made 
by  the  distribution  laws,— that  is,  that  all 
the  heirs  related  to  the  first  taker  equally, 
or  in  the  same  degree,  should  take  equally, 
while  those  who  were  In  the  same  line,  but 
further  removed,  should  take  by  representa- 
tion.—that  is,  all  together  standing  in  the 
place  of  the  deceased  parent  and  taking  but 
the  share  or  proportion  which  is  equal  with 
the  shares  of  the  children.  This  is  an  equal 
division  among  the  heirs  of  Wm.  F.  Jack- 
son, and  it  is  not  the  less  so  that  one  or  more 
of  the  shares  must  again  be  subdivided  Into 
as  many  parts  as  there  are  grandchildren 
distributees."  In  Fraser  v.  DUlon,  78  Oa. 
474,  3  S.  B.  695,  the  testatrix  devised  cer^ 
tain  real  estate  to  one  of  her  children  and  to 
"the  children"  of  a  deceased  child.  It  was 
lield  that  the  children  of  the  deceased  child 
took  per  stirpes,  and  not  per  capita.  It  was 
further  ruled  that:  "In  the  absence  of  any- 
thing In  the  will  to  the  contrary,  the  pre- 
sumption is  that  the  ancestor  Intended  that 
his  property  should  go  where  the  law  carries 
It  which  is  supposed  to  be  the  channel  of 
natural  descent.  To  interrupt  or  disturb  this 
descent  or  direct  it  in  a  different  course, 
should  require  plain  words  to  that  ^ect" 
In  Mayer  v.  Hover,  81  Ga.  308,  7  S.  B.  662, 
it  was  held  that,  under  a  will  which  provided 
that  in  a  certain  contingency  property  of  a 
certain  kind  should  be  "divided  between  the 
children  of  defendant  and  Mary  A.  C.  Mayer, 
iihare  and  share  alike,"  the  children  in  ques- 
tion and  Mary  A.  C.  Mayer,  took  per  stirpes, 
and  not  per  capita.  See,  also,  White  v.  Hol- 
land, 92  Ga.  216,  18  S.  B.  17.  44  Am.  St 
Rep.  87.  It  will  be  thus  seen  that  the  trend 
of  Judicial  thought  In  this  state  has  been. 


from  the  time  this  court  was  organized,  in 
favor  of  applying  the  rule  that  the  words 
"heirs,"  "heirs  at  law,"  or  even  "children," 
imder  certain  circumstances,  would  require  a 
per  stirpes  distribution,  imless  the  contrary 
Intention  is  plainly  manifest  under  the  terms 
of  the  will. 

It  is  contended  by  the  learned  counsel  for 
the  defendant  in  error,  and  it  was  so  held 
by  the  able  Judge  whose  decision  is  under 
review,  that  there  is  no  authoritative  ruling 
by  this  court  on  the  subject;  it  being  insist- 
ed that  what  is  said  in  the  case  of  Sharman 
v.  Jackson,  Fraser  v.  Dillon,  as  well  as  in 
others,  was  simply  dicta  of  the  Judges  writ- 
ing the  opinions.  Be  this  as  it  may,  the  rea- 
soning of  the  Judges  in  the  cases  decided  in 
this  state  in  favor  of  the  rule  Just  referred 
to,  and  the  reasoning  of  the  Judges  in  the 
cases  decided  in  other  states  above  cited,  is 
more  satisfactory  to  us  than  that  which  Is 
found  in  the  cases  holding  the  contrary. 
Bven  if  it  can  be  conclusively  shown  that 
the  decisions  above  cited  from  this  court  are 
not  authoritative  nUIngs,  we  feel  satisfied 
In  following  what  has  been  said  in  those  and 
other  cases,  for  the  reason  that  the  line  of 
Judicial  thought  in  this  state  seems  to  be 
almost  unbroken  in  favor  of  applying  the 
rule  which  we  adopt  in  this  case.  The  case 
of  Aimand  v.  Whitaker,  113  Ga.  889,  39  S. 
E.  395,  is  not  in  conflict  with  this  line,  for 
the  reason  that  the  will  In  that  case  named 
the  Individuals  to  whom  the  property  was 
to  go.  It  was  held  In  the  case  of  Randolph 
V.  Bond,  12  Ga.  362,  cited  above,  that  under 
the  will  then  being  dealt  with  the  distribu- 
tion was  per  stirpes,  even  though  the  per- 
sons who  were  to  take  were  designated  by 
name.  We  are  not  now  concerned  to  ascer- 
tain whether  these  two  cases  are  in  conflict 
with  each  other,  but  we  are  clear  that  no 
conflict  exists  between  the  Aimand  Case  and 
the  present  case.  We  therefore  reach  the 
conclusion  in  the  present  case  that  as  there 
is  nothing  in  the  item  of  the  will  except  the 
expression  "equal  shares"  to  qualify  the 
words  "heirs  at  law,"  it  is  not  plainly  mani- 
fest from  the  terms  of  the  item  that  It  was 
the  intention  of  the  testatrix  that  her  heirs 
at  law  should  take  per  capita  instead  of  per 
stirpes,  as  they  would  have  taken  under  the 
statute  of  distributions  if  she  had  died  in- 
testate. It  is  insisted  that  because  the  testa- 
trix in  express  terms  provided  for  a  distribu- 
tion per  stirpes  in  other  items  of  the  will, 
and  did  not  in  terms  provide  for  such  a  dis- 
tribution in  the  Item  under  consideration,  she 
Intended  the  distribution  under  that  item  to 
be  per  capita.  We  do  not  think  this  reason- 
ing Is  sound.  The  presumption  is  that  the 
testatrix  intended  the  statute  ot  distributions 
to  prevail  wherever  she  failed  to  provide  to 
the  contrary,  and  there  is  nothing  in  the  item 
now  under  consideration  which  indicates  an 
intention  on  her  part  that  the  statute  should 
not  be  looked  to  both  for  the  purpose  of  as- 
certaining the  persons  who  are  to  take,  and 
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the  Interest  of  eacb  therein.  Merely  because 
In  other  items  she  expressly  provided  that 
those  taking  thereunder  should  not  take  per 
capita  does  not  mean  that  under  the  item 
now  under  consideration  those  taking  should 
take  per  capita. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count  of  sickness. 


DEMERB  T.   GERMANIA  BANK. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

ACTION  ON  NOTI>-RECOVBRY  OF  ATTORNEY'S 

FEB. 

1.  Under  the  Civil  Code  (section  3667),  as  it 
Btood  before  the  act  of  1000,  an  obligation  to 
pay  attorney's  fees  upon  a  note,  in  addition  to 
the  stipulated  rate  of  interest,  whether  such 
obligation  be  contained  in  the  note  or  in  a  deed 
given  to  secure  the  note,  is  unenforceable  un- 
less to  a  suit  upon  the  note  the  defendant  files 
a  plea  which  is  not  sustained. 

2.  Where,  in  such  case,  the  record  shows  that 
the  defendant  did  not  appear  or  plead,  and 
judgment  was  nevertheless  rendered  for  princi- 
pal, interest,  and  attorney's  fees,  that  part  of 
the  judgment  which  is  for  attorney's  fees  is 
void. 

(Syllabus  by  the  <3oart) 

Error  from  city  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

.\ction  by  the  Germanla  Bank  against 
Marie  V.  Demere,  executrix.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Adams,  Freeman,  Denmark  &  Adams,  for 
plaintiff  in  error.  Geo.  W.  Owens,  for  de- 
fendant In  error. 


SIMMONS,  C.  J.  In  189T  a  promissory 
note  fur  $3,000  was  given  the  Germanla 
Bank  by  Mrs.  Ferrlll.  To  secure  this  note 
and  all  renewals  of  It,  she  made  a  deed  to 
certain  property.  This  deed  contained  a  cov- 
enant that,  "should  [the  bank]  proceed  to  en- 
force the  payment  of  any  sum  that  might  be 
secured  by  said  deed,  after  default,  by  pla- 
cing the  same  in  the  bands  of  an  attorney  for 
collection,  or  otherwise,  the  said  [bank] 
should  be  entitled  to  recover,  as  part  of  the 
debt  secured,  ten  per  cent  of  the  amount 
found  to  be  due,  as  attorney's  fees  on  the 
same."  The  promissory  note  was  renewed 
from  time  to  time  until  November  16,  1898, 
when  Mrs.  Ferrlll  gave  the  bank  a  note  for 
$30,000,  due  30  days  after  date.  On  this 
note  suit  was  brought  to  the  February  term, 
1900,  of  the  city  court  of  Savannah,  the  peti- 
tion setting  out  the  foregoing  facts.  From 
the  record  it  appears  that  the  defendant  did 
not  appear  or  plead,  and  on  February  13. 
1900,  Judgment  was  rendered  in  favor  of  the 
bank  for  principal  and  interest  and  attorney's 
fees.  The  Judgment  recited  that  due  proof 
bad  been  submitted,  and  also  that  the  de- 
fendant had  been  called,  and  had  made  de- 
fault. It  gave  a  special  Hen  on  the  land 
described  in  the  deed.     A  year  later  the  de- 


fendant filed  a  motion  to  set  aside  this  Judg- 
ment. She  first  paid  the  principal  and  inter- 
est of  the  Judgment,  and  the  sole  guesticsi 
made  was  whether  the  Judgment  was  a  Talid 
one  as  to  attorney's  fees.  The  Judge  below- 
held  the  Judgment  good,  and  refused  to  set  it 
aside.  Movant  excepted.  The  plaintiff  ia 
error  having  died,  and  her  death  having  beeu 
suggested  in  this  court,  her  executrix  was 
made  a  party  in  her  stead. 

Under  the  terms  of  the  deed,  the  defendant 
below  would  seem  to  have  been  liable  for  at- 
torney's fees  Immediately  upon  the  bank's 
placing  the  claim  in  the  hands  of  an  attor- 
ney for  collection.  Her  counsel  contend, 
however,  that  this  obligation,  under  the  act 
of  1891,  became  binding  only  in  the  event 
the  defendant  filed  a  plea  which  was  not  sus- 
tained. This  act  is  now  codified  in  section 
3C67  of  the  Civil  Code  as  follows:  "Obliga- 
tions to  pay  attorney's  fees  upon  any  note 
or  other  evidence  of  Indebtedness,  in  addition 
to  the  rate  of  interest  specified  therein,  are 
void,  and  no  court  shall  enforce  such  agree- 
ment to  pay  attorney's  fees,  unless  a  plea  or 
pleas  be  filed  by  the  defendant  and  not  sus- 
tained." This  section  was  amended  in  1900 
(see  Van  Epps'  Code  Supp.  §  6185),  but  the 
amending  act  is  not  here  applicable,  as  its 
passage  was  subsequent  to  the  rendition  of 
the  Judgment  against  Mrs.  Ferrlll.  Counsel 
for  the  bank,  the  defendant  in  error,  contend 
that  this  section  of  the  Cktde  is  applicable 
only  where  the  contract  to  pay  attorney's 
fees  is  contained  in  the  note  or  other  evi- 
dence of  indebtedness,  and  that  a  deed  given 
to  secure  a  note  is  not  an  evidence  of  Indebt- 
edness. It  was  also  argued  at  length  that  this 
statute,  being  in  derogation  of  common  law, 
and  imposing  a  limitation  on  the  right  to 
contract,  should  be  strictly  construed,  and  not 
applied  to  any  case  which  does  not  come 
within  Its  letter. 

Our  opinion  is  that  the  Judgment  for  attor- 
ney's fees  is  void.  A  deed  to  secure  a  note 
is  probably  not  an  evidence  of  Indebtedness 
(LdtUefleld  v.  Clary,  66  Ga.  322),  but  we  think 
that  this  Code  section  applies  without  regard 
to  whether  the  obligation  to  pay  attorney's 
fees  be  contained  in  the  evidence  of  Indebted- 
ness or  in  some  other  paper.  In  the  first 
place,  we  think  that  this  statute  is  not  one 
which  must  be  strictly  construed.  As  sug- 
gested In  the  admirable  brief  for  the  plaintiff 
in  error,  an  undertaking  to  pay  attorney's 
fees  In  addition  to  principal  and  Interest  is  in 
the  nature  of  an  agreement  for  a  penalty,  and 
the  statute  under  consideration  Is  to  take 
away  the  penalty  in  certain  cases,  and  is  re- 
medial. Then,  too.  It  must  be  remembered 
that  the  cardinal  principle  In  the  interpreta- 
tion of  any  statute  is  the  intention  of  the 
legislature,  "keeping  in  view  at  all  times  the 
old  law,  the  evil,  and  the  remedy."  Pol. 
Code,  8  4,  par.  9.  If  necessary  to  give  an  act 
its  true  Intent,  courts  will  even  depart  trota. 
its  letter.  Before  the  passage  of  this  act,  a 
stipulation  to  pay  attorney's  fees  subjected 
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tlie  debtor  to  a  penalty  for  a  failure  to  pay 
Ills  Indebtedness,  even  though  he  honestly 
could  not  p&y,  and  made  no  resistance  to  the 
creditor's  suit.  This  was  the  evil  at  which 
the  act  was  directed,  the  remedy  being  to  re- 
lieve the  debtor  from  the  payment  of  attor- 
ney's fees  except  where  he  litigated  with  the 
creditor,  and  resisted  the  suit  on  grounds 
which  were  not  in  any  part  upheld,  except 
where  "a  plea  [was]  filed  by  the  defendant 
and  not  sustained."  If  the  act  were  suscepti- 
ble of  two  constructions,  and  under  one  of 
them  it  could  be  avoided  merely  by  placing 
the  agreement  for  attorney's  fees  In  a  sepa- 
rate paper,  the  other  construction  should  be 
adopted.  The  first  would  render  the  act  so 
easily  defeated  as  to  be  practically  nugatory. 
But  we  think  that  the  present  case  comes  not 
only  within  the  spirit,  but  within  the  letter, 
of  the  statute.  The  statute  does  not  say 
"obligations  In  any  note  or  other  evidence  of 
Indebtedness."  The  word  "upon"  Is  used, 
and  carries  a  broader  signification,  especially 
as  It  follows,  not  the  word  "obligations,"  but 
the  phrase  "obligations  to  pay  attorney's  fees." 
The  words,  "obligations  to  pay  attorney's  fees 
upon  any  note  or  other  evidence  of  Indebted- 
ness," seem  clearly  broad  enough  to  Include 
all  obligations,  wherever  found,  in  the  note 
or  elsewhere,  to  pay  attorney's  fees  upon  a 
note  or  other  evidence  of  indebtedness.  There 
is  no  limitation  of  "obligations"  as  to  the 
place  where  found,  but  only  as  to  kind,— that 
Is.  obligations  to  pay  attorney's  fees  upon  any 
note  or  other  evidence  of  indebtedness.  The 
prepositional  phrase  introduced  by  "upon" 
limits  not  "obligations,"  but  "pay."  Nor  does 
the  succeeding  clause  change  ttils  construc- 
tion. In  that  clause,  the  word  "therein"  re- 
fers to  the  rate  of  Interest  which  is  specified 
In  the  evidence  of  Indebtedness,  but  it  does 
not  have  the  effect  of  restricting  the  statute 
to  obligations  contained  in  such  evidence  of 
indebtedness.  In  the  present  case,  we  think 
it  immaterial  that  the  agreement  to  pay  at- 
torney's fees  was  placed  in  the  deed,  and  not 
In  the  note;  and  that  the  Code  section  ap- 
plies to  any  obligation,  in  the  note  or  else- 
where, to  pay  upon  the  note  attorney's  fees 
in  addition  to  the  stipulated  rate  of  interest. 
It  follows  that  80  much  of  the  Judgment  as 
was  for  attorney's  fees  was  invalid,  and  that 
the  Judge  erred  In  overruling  the  motion  to 
set  aside  that  portion  of  the  Judgment 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
o<  sickness. 


HUDGINS  V.  MoLAIN  et  aL 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

■XBCOnOM    SALES— DEATH    OP    DEFBNDANT- 
SETTING  ASIDE. 

1.  A  sherUTs  sale  made  after  the  death  of 
the  defendant  in  execution,  under  an  execution 
issued  in  bis  lifetime,   will  not  be   set  aside, 

f  1.  Sm  Execution,  vol.  21,  Cent  Dig.  i  Z73. 


though  at  the  time  of  the  sale  no  legal  rep- 
resentative had  been  appointed  upon  the  estate 
of  the  decedent,  and  there  were  minor  heirs  of 
the  iuttstate.  and  debts  due  by  the  estate  of 
higher  dimity  than  the  lien  of  the  execution 
under  which  the  sale  was  had. 
(Syllabus  by  the  Court.) 

Elrror  from  superior  court,  Pickens  county; 
Geo.  P.  Gober,  Jndge. 

Action  by  W.  M.  Hudglns,  administrator, 
against  M.  C.  Mclain  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

8.  A.  Damdl  and  Isaac  Grant,  for  plaintiff 
in  error.  John  W.  Henley,  for  defendants  in 
error. 

COBB,  J.  Hudglns,  as  administrator  of 
the  estate  of  R.  W.  Dearby,  brought  an  equi- 
table petition  against  McLaln  and  Tate  and 
Wheeler,  sheriff,  alleging  substantially  the  fol- 
lowing facts:  The  plaintiff's  intestate  died 
on  or  about  January  8,  1901.  Prior  to  his 
death,  the  defendants  McLaln  and  Tate  had 
recovered  a  Judgment  against  blm  In  a  Jus- 
tice's court  for  a  sum  due  them.  Execution 
was  issued  on  this  Judgment,  and  was  levied 
by  a  constable  upon  a  described  tract  of  land 
on  December  12,  1900.  The  execution  with 
the  levy  thereon  was  afterwards  returned  to 
Wheeler,  the  sheriff,  in  order  that  he  might 
advertise  and  sell  the  land.  The  sheriff 
adopted  the  levy  of  the  constable,  and  dated 
it  January  3,  1901.  The  land  was  then  ad- 
vertised for  sale,  and  on  the  5th  day  of  Feb- 
ruary, 1901,  was  exposed  to  sale,  and  was 
bid  in  by  the  defendants  McLaln  and  Tate 
at  and  for  the  amount  of  the  debt  due  them, 
and  the  sheriff  executed  a  deed  to  them  con- 
veying the  land  sold.  At  the  time  the  sale 
took  place  no  legal  representative  had  been 
appointed  upon  the  estate  of  the  defendant 
In  execution,  and  the  defendants  well  knew 
this  fact  It  Is  alleged  Hmt  for  this  reason 
the  sale  was  of  no  effect  and  that  the  deed 
made  In  pursuance  thereof  was  void.  The 
prayers  of  the  petition  were  that  the  levy 
be  dismissed,  that  the  sale  be  declared  void, 
and  that  the  deed  made  by  the  sheriff  be  set 
aside  and  canceled.  By  amendment  to  the 
petition  It  was  alleged  that  the  plaintiff's  in- 
testate left  surviving  him  a  widow  and  minor 
children  wlio  were  not  represented  at  the  time 
of  the  sale  by  guardian  or  otherwise;  that 
there  were  also  numerous  credltora  of  the  es- 
tate besides  the  defendants;  that  no  year's 
support  had  been  set  apart  to  the  wldo^  and 
minor  children;  that  the  estate  owed  other 
debts  of  higher  dignity  than  the  defendant's 
Judgment;  and  that  under  the  circumstances 
alleged  tbe  sale  was  a  fraud  on  the  widow 
and  children  and  the  other  creditors  of  the 
estate.  The  defendants  filed  a  demurrer  to 
the  petition,  on  the  ground  that  no  cause  of 
action  was  set  forth  therein,  and  that  under 
the  allegations  of  the  petition  the  plaintiff 
was  not  entitled  to  the  relief  prayed  for,  or  to 
relief  of  any  character.  The  court  sustained 
the  demurrer,  and  the  plaintiff  excepted. 
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There  being  no  allegation  of  any  fraudulent 
or  ooUnalve  conduct  on  the  part  of  the  de- 
fendants, the  sole  qnestion  presented  for  de- 
cision la  whether  property  which  formerly 
belonged  to  an  Intestate  can  be  sold,  before 
Any  legal  representative  has  been  appointed 
on  his  estate,  under  an  execution  Issued  In 
bis  lifetime.  The  case  of  Brooks  r.  Rooney, 
11  6a.  424,  56  Am.  Dec.  436,  la  directly  In 
point,  and  controlling  on  the  question.  It  was 
there  ruled:  "Where  a  Judgment  has  been 
obtained,  and  an  execution  has  Issued  In  the 
lifetime  of  the  defendant,  his  subsequent 
4eath  will  not  arrest  the  collection  of  the 
debt  by  levy  and  sale  of  the  intestate's  prop- 
«rty,  notwithstanding  his  heirs  at  law  are 
minors,  and  no  administration  has  been  grant- 
ed upon  the  estate."  In  the  opinion  In  that 
case  It  appears  that  counsel  conceded  that 
.at  common  law  the  execution  could  proceed 
notwithstanding  the  death  of  the  defendant 
In  execution,  but  contended  that  the  statutes 
of  this  state  repealed  the  common  law  by 
ImpllcatloD.  It  was  argued  that  inasmuch  as, 
ander  the  law  of  this  state,  the  defendant 
dad  a  right  to  arrest  the  progress  of  the  ex- 
ecution for  any  Irr^ularlty,  to  point  oat  what 
-property  should  be  seized,  to  have  notice  of 
-the  levy,  to  sue  for  and  recorer  the  difference 
between  the  price  bid  at  the  first  and  second 
«ales  in  case  the  purchaser  at  the  first  sale 
failed  to  comply  with  his  bid,  to  appear  In 
«ourt  and  personally  superintend  the  {woper 
iippropriatlon  of  the  money  arising  from  the 
«ale,  either  the  defendant  himself  must  be 
in  life,  or  be  legally  represented  If  dead,  be- 
fore the  process  could  be  enforced.  It  was 
held  that  the  common-law  rule  was  still  of 
force  In  this  state,  and  that  these  statutory 
provisions  did  not  operate  to  repeal  It  by  im- 
plication. It  was,  however,  suggested  that 
a  conrt  of  equity  would,  on  a  proper  case- 
made,  protect  the  rights  of  minor  heirs  or 
;£dults  or  priority  creditors,  or  any  others  who 
were  likely  to  be  injure^  by  the  enforcement 
4)1  the  execution  for  want  of  an  administra- 
tion. Since  the  date  of  that  decision  a  stat- 
ute has  been  passed  providing  that,  "on  die 
4leath  of  a  defendant  after  final  Judgment 
when  no  execution  has  been  Issued  previous 
to  such  death,  execution  may  Issue  as  though 
«nch  death  had  not  taken  place."  Civ.  Code, 
i  5084.  This  provision  <st  law  goes  one  step 
farther,  than  the  common  law.  Under  the 
common  law,  an  execution  Issued  In  tlie  life- 
time of  the  defendant  in  execution  would  not 
abate  by  his  death;  whereas,  under  the  provi- 
sion quoted,  execution  may  issue  after  his 
-death  on  a  Judgment  rendered  before.  See, 
also,  Hatcher  v.  Lord,  115  Ga.  619,  41  S.  B. 
1007. 

It  Is  argued,  however,  that  the  petition 
In  the  present  case  shows  that  there  are  debts 
due  by  the  estate  of  higher  dignity  than  the 
defendants'  Judgment,  and  that  the  widow 
and  her  minor  children  liave  a  claim  for 
year's  support  which  has  not  been  satisfied. 
The  petition  does  not  allege  that  the  property 


in  controversy  was  tiie  only  property  belons- 
ing  to  the  estate.  For  aught  that  appears 
from  the  petition,  there  are  sufficient  sssets 
belonging  to  the  estate  to  satisfy  all  the 
claims  against  It  of  higher  dignity  than  the 
defendants'  judgment  debt  Tlie  petition  dis- 
tinctly alleges  that  the  year's  support  for  the 
widow  and  minor  children  has  not  been  set 
apart  If  they  should  hweafter  assert  and 
have  allowed,  their  claim  for  a  year's  support 
and  if  tbe  purchasers  at  the  sale  bought  sub- 
ject to  their  claim.  It  would,  of  course,  be  a 
Hen  upon  the  land  superior  to  the  defendants' 
title.  But  under  the  allegations  of  tbe  peti- 
tion, it  is  no  concern  of  the  administrator 
tiiat  the  widow  and  children  may  have  a  claim 
for  a  year's  support  It  wil}  be  ample  time 
to  test  the  question  as  to  whether  their  claim 
tor  a  year's  support  is  superior  to  the  defend- 
ants' title  after  their  claim  has  been  asserted 
and  allowed.  It  Is  never  well  to  anticipate 
trouble,  and  this  rule  applies  with  peculiar 
force  to  litigation. 

Judgmmt  afllrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sicknesa. 


PEOPLE'S    BANK    OP    TALBOTTON    T. 

MERCHANTS'  &  MECHANICS'  BANK 

OF  COLUMBUS. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

■nPOLATION-CONSTRUCnON-CONTIND- 

AMCB  FBNDINQ  SIMILAR  ACTION 

— FINAIj  JUDOMBNT. 

1.  Where  two  distinct  cases,  having  diSerent 
parties  plaintifF,  and  supposed  to  involve  the 
same  issues  of  law  aud  fact,  were  pending 
against  the  same  defendant,  in  the  same  court, 
at  the  same  time,  and  the  parties  to  the  sec- 
ond one  of  such  cases  entered  into  a  written 
agreement  to  the  effect  that  the  verdict  and  de- 
cree to  be  rendered  after  trial  in  the  first 
should  control  aud  govern  the  second  case, 
and  when  the  first  should  be  decided  a  verdict 
and  decree  should  be  rendered  in  the  second  io 
accordance  therewith,  and  In  the  meantime  the 
second  case,  which  was  tlie  subject-matter  of 
tbe  agreement,  should  stand  continued,  and 
that  agreement  wsa  approved  by  the  judge 
and  entered  on  the  minutes  of  the  conrt  kcM.* 
(1)  That  tbe  verdict  and  decree  contemplated 
by  the  agreement  is  the  final  verdict  and  de- 
cree to  be  rendered  in  the  case.  (2)  That  a 
judgment  rendered  in  such  a  case  cannot  be 
treated  as  final,  so  long  as  either  of  the  par- 
ties thereto  bad  tlie  right  to  have  the  same  re- 
viewed by  a  writ  of  error.  (3)  That  the  trial 
judge  erred  when,  at  a  term  of  the  court  at 
which  a  verdict  and  judgment  was  rendered  in 
the  first  case,  and  within  the  time  in  which  the 
parties  to  such  judgment  had  the  right  to  ap- 
ply for  a  new  trial  and  to  sue  out  a  writ  of 
error  seeking  a  reversal,  he  rendered  a  judg- 
ment for  the  plaintiff  in  the  second  case,  over 
the  objection  of  the  defendant. 

(Syllabus  by  the   Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  the  Merchants'  &  Mechanics' 
Bank  of  Columbus  against  the  People's  Bank 
of  Talbotton.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 
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Persons  &  McGetaee  and  J.  H.  Martin,  for 
plaintiff  in  error.  Hatcher  it  Cars  u,  (or  de< 
fendant  In  error. 

LITTT^E,  J.  The  Exchange  Bank  of  Ma- 
con and  the  Merchants'  &  Mechanics'  Bank 
of  Colnmbua  each  separately  Instituted  an 
equitable  petition  In  the  superior  court  of 
Talbot  county  against  the  People's  Bank  of 
Talbotton,  in  each  of  -nrhlcb  cases  the  peti- 
tioners sought  to  require  the  latter  bank  to 
transfer  on  its  books  certain  certificates  of  its 
stock  to  each  of  petitioners,  and  to  Issue  new 
certificates  on  the  shares  of  stock  so  to  be 
transferred.  The  case  of  the  Exchange  Bank 
had  been  returned  to  the  September  term  of 
the  court,  and  that  of  the  Merchants'  &  Me- 
chanics' Bank  to  the  following  March  term. 
The  case  of  the  Exchange  Bank  was,  by  con- 
sent of  luirties,  referred,  by  order  of  court,  to 
G.  Y.  Tigner,  as  auditor,  to  hear  the  same 
and  report  his  finding  to  the  next  term  of  the 
court  Thereupon  counsel  for  the  Merchants' 
&,  Mechanics'  Bank  entered  Into  a  written 
agreement  with  counsel  for  the  People's 
Bank,  which  was  as  follows:  "Whereas, 
there  is  a  certain  equitable  petition  in  favor 
of  the  Exchange  Bank  of  Macon  against  the 
Peoples'  Bank  of  Talbotton,  l)elng  a  petition 
asking  that  deft  be  decreed  to  transfer  to 
piff.  certain  bank  stock  theceln  described,  and 
which  suit  has  been  referred  to  6.  Y.  Tigner, 
as  auditor,  to  report  to  the  next  term  of  this 
court,  it  is  hereby  agreed  between  counsel  In 
above-stated  case  that  the  verdict  and  decree 
in  said  case  of  Exchange  Bank  shall  control 
and  govern  in  the  case  of  the  Merchants'  & 
Mechanics'  Bank,  and  that,  when  decided, 
a  verdict  and  decree  shall  be  rendered  in  ac- 
cordance therewith,  and  in  the  meantime  said 
case  shall  stand  continued."  The  agreement 
was  approved  by  the  Judge  and  entered  on 
the  minutes  of  the  court.  The  auditor  heard 
the  Exchange  Bank  case,  and  before  the  next 
term  of  the  court  filed  his  report  therein. 
To  this  report  the  Exchange  Bank  filed  ex- 
ceptions both  of  law  and  of  fact,  which  came 
on  to  be  heard,  and,  before  the  same  were 
passed  on,  counsel  for  the  Merchants'  &  Me- 
chanics' Bank  presented  a  decree  in  its  fa- 
vor, already  prepared,  requiring  the  defend- 
ant to  transfer  to  It  the  shares  of  stock 
which  were  the  subject-matter  of  its  peti- 
tion, and  moved  the  court  to  sign  the  same. 
Counsel  (or  the  People's  Bank  objected  to 
the  rendition  of  this  decree,  on  the  grounds 
that  it  would  be  In  violation  of  the  written 
agreement  entered  into  by  the  respective  par- 
ties, and  tnat  the  proposed  decree  was  not 
based  or  predicated  upon  a  Judgment  or  de- 
cree In  the  case  of  the  Exchange  Bank,  but 
was  Independent  thereof.  Thereupon  counsel 
for  the  Merchants'  &  Mechanics'  Bank  read 
to  the  court  a  part  of  the  finding  of  the  au- 
ditor which  had  t>een  made  in  the  Exchange 
Bank  case,  and  also  rend  to  the  court  a  part 
of  the  evidence  of  one  of  the  witnesses  who 
testified  before  the  auditor  in  that  case.    Sub- 


sequently the  Judge  passed  on  the  exceptions 
to  the  report  of  the  auditor  In  the  case  of  the 
Exchange  Bank,  and  entered  a  decree  In  that 
case  In  favor  of  the  Exchange  Bank  against 
the  People's  Bank,  and  overruled  the  objec- 
tions made  by  counsel  for  defendant  In  error 
against  the  granting  of  a  decree  in  favor  of 
the  Merchants'  &  Mechanics'  Bank,  and  en- 
tered up  a  decree  in  Its  favor  as  prayed  for. 
In  this  decree,  after  reciting  certain  evidence 
g;lven  by  a  witness  on  the  hearing  before  the 
auditor  in  that  case,  the  further  recital  is 
made:  "And  said  ruling  being  unexcepted  to, 
the  premises  considered,  the  petition  of  plfC., 
the  answer  of  deft.,  and  report  of  the  au- 
ditor being  duly  considered,  and  it  appear- 
ing that  defendant  received,  on  its  Indebted- 
ness due  to  It  by  Estes,  the  proceeds  of  the 
loan  by  the  plaintilT,  and  had  knowledge  of 
the  transfer,  it  is  ordered,  adjudged,  and  de- 
creed that  the  deft.,  its  president,  directors, 
and  agents,  do  accept  from  the  pUT.  the  stock 
issued  to  •  •  •  Estes  and  transferred  to 
plaintiff,  and  to  Issue  and  deliver  to  it  a  new 
certificate  for  ten  shares,  as  by  law  provided; 
and  upon  default  the  legal  title  Is  hereby 
decreed  to  be  in  the  plalntitt,  and  to  the  stock 
transferred  to  It  as  aforesaid,  and  described 
in  its  petition."  To  the  rendition  of  this 
decree,  the  People's  Bank  excepted. 

There  were  two  good  reasons  why  this  de- 
cree should  not  have  been  rendered: 

First,  it  was  prevented  by  the  agreement 
which  had  before  that  time  been  entered  Into 
by  the  parties,  and  approved  by  the  court 
When  properly  construed,  that  agreement  will 
be  found  to  mean  that  the  case  of  the  Mer- 
chants' &  Mechanics'  Bank  against  the  Peo- 
ple's Bank  was  never  to  be  tried  at  all,  but 
that  It  should  be  governed  and  controlled  by 
the  decree  to  be  rendered  in  the  case  of  the 
Exchange  Bank  against  the  People's  Bank. 
This  certainly  did  not  mean  that  it  was  to  t>e 
governed  .and  controlled  by  a  decree  that 
might  thereafter  be  set  aside.  The  decree 
contemplated  was  evidently  the  final  decree 
in  that  case,— that  action  of  the  court  which 
definitely  and  finally  fixed  the  rights  of  the 
parties;  and  it  was  not  until  such  a  decree 
had  been  rendered  that  the  Merchants'  & 
Mechanics'  Bank  was,  under  their  agreement 
entitled  to  any  further  action  in  Its  case. 
If  the  final  decree  was  In  favor  of  the  Ex- 
change Bank,  then  the  Merchants'  &  Me- 
chanics' Bank  was  entitled  to  a  decree 
against  the  People's  Bank  for  the  transfer  of 
the  stock  claimed  by  the  Merchants'  &  Me- 
chanics' Bank.  If  this  final  decree  was  ad- 
verse to  the  Exchange  Bank,  then  the  Mer- 
chants' &  Mechanics'  Bank  would  not  be 
entitled  to  any  decree  in  its  favor.  Suppose 
a  decree  had  been  rendered  in  favor  of  the 
People's  Bank  against  the  Exchange  Bank, 
and  the  latter  had,  by  writ  of  error,  reversed 
the  Judgment,  and  thereafter  secured  a  de- 
cree In  Its  (avor.  Would  the  rights  o(  th« 
Merchants'  &  Mechanics'  Bank  have  been 
settled  by  that  first  or  by  the  final  decree* 
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Eyldentiy  the  spirit  of  the  agreement  would 
not  have  been  carried  out  by  having  the 
rights  of  the  Merchants'  &  Mechanics'  Bank 
settled  by  a  decree  which  was  thereafter  set 
aside  and  reversed.  A  decree  which  controls 
and  governs  Is  a  final  decree,  and  no  judg- 
ment or  decree  can,  under  our  system,  be 
said  to  be  final  until  the  time  prescribed  by 
law  In  which  a  motion  for  a  new  trial  may 
be  made  or  a  writ  of  error  seeking  to  set 
aside  such  a  Judgment  has  expired.  It  was 
only  when  a  final  decree  had  been  rendered 
In  the  Exchange  Bank  case  that  a  decree 
could  have  been  rendered  under  the  agree- 
ment in  the  Merchants'  &  Mechanics'  Bank 
case. 

The  second  reason  why  the  decree  com- 
plained of  In  the  present  case  should  not 
have  been  rendered  Is  that  It  Is  based,  in 
terms,  upon  a  finding  of  the  auditor  in  the 
Exchange  Bank  case,  as  appears  In  his  re- 
port, and  on  the  evidence  of  one  of  the 
witnesses  who  testified  on  the  hearing  of  that 
case  before  the  auditor.  In  our  judgment, 
neither  the  report  of  the  auditor  In  the  Ex- 
change Bank  case,  nor  the  evidence  of  any 
witness  on  the  hearing  of  that  case  before 
the  auditor,  had  anything  to  do  with  a  ren- 
dition of  a  decree  in  the  Merchants'  &  Me- 
chanics' Bank  case.  That  case  had  been  con- 
tinued indefinitely  1^  agreement  and  by  order 
of  the  court  until  the  verdict  and  decree  In 
the  Exchange  Bank  case  nad  been  finally 
rendered.  'When  such  final  decree  had  been 
rendered,  then  the  Merchants'  &  Mechanics' 
Bank  was  entitled  to  have  a  decree  and  judg- 
ment rendered  in  exact  accordance  with  the 
final  judgment  and  decree  rendered  in  the 
Exchange  Bank  case. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


CENTRAL   OF   GEORGIA   RY.   CO.   t. 

VINING. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

INJURY    TO     SERVANT— NEGLIOENCE     OK    CO- 

EMPl-OYfi— EVIDENCE— RULES 

OF  COMPANY. 

1.  A  card  furnished  by  a  railroad  company  to 
its  engineers,  and  containing  a  column  beaded 
"Minimum  time  freight  trains  between  sta- 
tions," but  relatively  to  which  there  is  no  rule 
of  the  company  making  it  an  engineer's  duty  to 
regard  this  minimum  time,  is  not  legally  binding 
upon  the  engineer,  so  as  to  forfeit  the  right  of 
his  widow  to  recover,  if  he,  while  attemptmg  to 
run  his  train  between  two  stations  in  less  than 
the  time  given  in  the  column  mentioned,  is  kill- 
ed by  the  negligence  of  his  co-employis. 

2.  The  plaintiff  having  clearly  showed  negli- 
gence on  the  part  of  the  company,  it  was  in- 
cuml(ent  on  the  latter  to  show  that  the  engineer 
was  negligent.  On  this  point  the  evidence  was 
conflicting,  and  the  jury  having  determined  the 
issue  in  favor  of  the  plaintiff,  and  the  trial 
judge  having  approved  their  finding,  this  court 
will  not  control  his  discretion  in  refusing  a  new 
trial. 

f  1  8««  Haiter  and  Servant,  vol.  t4.  Cent.  Dig.  I 
B08. 


3.  There  was  no  material  error  In  the  mliugs 
of  which  proper  complaint  Is  made  in  any  o( 
the  other  grounds  of  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Early  coimty; 
H.  O.  Sheffield,  Judge. 

Action  by  Emma  D.  Vining  against  the 
Central  of  Georgia  Railway  C3ompa"v.  Judg- 
ment for  plalntUI,  and  defendant  brings  error. 
Affirmed. 

W.  D.  KIddoo  and  Lawton  &  Cunningham, 
for  plaintiff  In  error.  Hardeman,  Davis  & 
Turner,  Hoke  Smith,  and  H.  C.  Peeples,  for 
defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


McOINNIS  et  al.  t.  BAOSDALE,  Ordhiarr. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

GRAND   JURY— RECOMMENDATIONS— ALTER- 
NATIVE ROAD  LAW. 

1.  When  a  special  term  of  a  superior  coart 
is  convened  for  the  purpose  of  disposing  of  an; 
and  all  business  before  the  court,  and  the  graod 
jury  which  served  at  the  preceding  regular 
term  is  required  to  be  in  attendance  at  such 
spociai  term,  such  grand  jury  has  authority  to 
make  a  recommendation,  under  the  provisions 
of  the  Political  Code  (section  573  et  seq.},  that 
the  alternative  road  law  be  adopted  in  the 
county. 

2.  The  alternative  road  law  as  contained  in 
the  Code  sections  above  refeired  to  was  not 
repealed  by  the  act  of  1806,  providing  an  ad- 
ditional scheme  for  working  the  roads  in  the 
different  counties,  which  might  t>e  adopted  by 
a  popular  vote,  nor  by  the  act  of  1898  vrhich 
was  amendatory  of  the  act  just  referred  to. 

3.  An  act  of  the  general  assembly  which  op- 
erates uniformly  upon  all  persons  within  a 
designated  class  is  a  general  law,  and  not  in 
viol.'ition  of  that  provision  of  the  constitutiun 
of  this  state  which  requires  that  all  laws  of 
a  general  nature  shall  have  uniform  operation 
throughout  the  limits  of  the  state,  unless  it 
is  manifest  that  the  classification  is  arbitrary 
or    unreasonable. 

4.  Ad  act  dividing  the  people  of  the  state 
into  two  general  classes,  one  embracing  all 
those  residing  within  the  limits  of  incorporated 
cities  and  towns,  and  the  other  'all  those  resid- 
ing without  such  limits,  and  making  provision 
for  working  the  roads  by  the  latter  class,  which 
is  different  from  that  prescribed  by  law  as  the 
method  to  be  followed  by  the  former,  does  not 
make  an  arbitrary  or  unreasonable  classifica- 
tion. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  De  Kalb  county; 
John  S.  Candler,  Judge. 

Action  by  C.  B.  McGInnis  and  others 
against  William  R.  Ragsdale,  ordinary. 
Judgment  for  defendant  and  plaintiffs  bring 
error.    Affirmed. 

W.  W.  Braswltt,  for  plaintiffs  In  error. 
Candler  &  Thomson,  for  defendant  tn  error. 

COBB,  J.  This  was  an  application  by  citi- 
zens and  taxpayers  of  De  E^alb  county  for  an 
Injunction  to  restrain  the  ordinary  from 
causing  the  roads  of  that  county  to  be  work- 


Digitized  by  VjOOQIC 


Ua.) 


McGINNlS  V.  RAGSDALE 


493 


ed  under  what  Is  knowu  as  the  alternative 
road  law,  embraced  in  the  Political  Code  (sec- 
tions 573-583),  and  from  assessing  or  lerying 
any  commutation  or  ad  valorem  tax  under 
the  provisions  of  ttiat  law,  or  executing  any 
of  the  provisions  of  the  same.  The  Judge  re- 
fused to  grant  the  Injunction  prayed  tor,  and 
the  plaintiffs  excepted. 

At  a  Ei^eclal  term  of  the  superior  court  of 
De  Kalb  county,  held  In  December,  1900,  the 
grand  Jury  serving  at  that  term  made  a  rec- 
ommendation in  the  following  language:  "We 
recommend  that  the  alternative  road  law,  con- 
tained In  title  2,  a  11.  art.  2,  S§  573-583,  in- 
clusive, of  volume  1  of  the  Code,  be  put  In 
operation  in  said  county,"  this  recommenda- 
tion being  contained  In  the  general  present- 
ments. This  special  term  was  held  pursuant 
to  an  order,  passed  by  the  Judge  of  the  cir- 
cuit, calling  a  special  term  to  begin  on  Mon- 
day, December  17,  1900,  "for  the  purpose  of 
trying  and  otherwise  disposing  of  the  busi- 
ness pending  In  said  court,  either  dvll  or 
criminal."  The  order  directed  that  the  grand 
Jury  which  had  served  at  the  August  term, 
1900,  of  that  court  should  report  for  service 
at  the  sipeclal  term,  and  that  they  should  be 
ootifled  to  this  effect  by  the  sheriff  of  the 
county.  PoL  Code,  §  583,  as  amended  by  the 
act  of  1897,  provides:  "This  article  shall  not 
go  into  effect  In  any  county  In  this  state  until 
it  is  recommended  by  the  grand  Jury  of  said 
county,  said  recommendation  to  be  made  at 
any  term  of  court;  and  the  operation  of  this 
article  shall  be  suspended  in  any  county  of 
this  state  upon  a  like  recommendation  of  the 
grand  Jury,  made  at  any  term  of  court,  after 
the  lapse  of  three  years  from  the  time  this 
article  goes  into  effect"  Acts  1897,  p.  20; 
Van  Epps'  Code  Supp.  S  6130.  It  Is  contend- 
ed that,  under  the  provisions  of  the  statute 
Jnst  quoted,  a  grand  Jury  would  have  no  au- 
thority at  a  special  term  of  the  court  to  malce 
any  recommendation  in  reference  to  the  al- 
ternative road  law;  that  the  expression  "any 
term  of  court"  means  a  regular  term;  and 
that,  therefore,  the  recommendation  In  the 
present  instance  was  void. 

Under  the  law  of  this  state,  the  terms  of 
the  superior  coturt  which  are  authorized  to  be 
held  by  the  Judges  thereof  are  divided  into 
three  classes:  regular,  adjourned,  and  spe- 
cial terms.  The  law  provides  for  the  holding 
of  two  regular  'terms  of  the  superior  court  in 
each  county  each  year,  except  in  the  county  of 
Chatham,  in  which  there  are  annually  held 
three  regular  terms  under  the  provisions  of  a 
■tatnte  passed  long  before  the  adoption  of  the 
constitution  of  1877.  An  adjourned  term  of 
the  court  is  said  to  be  held  where  the  regular 
term  has  never  been  adjourned,  but  the  ses- 
sion has  been  continued  by  an  order  provid- 
ing that  the  court  shall  reconvene  as  in  regu- 
lar term  after  the  lapse  of  a  recess  other 
than  the  ordinary  recess  when  the  court  is  In 
session  from  day  to  day.  A  special  term  is  a 
term  called  to  convene  after  the  adjournment 
of  one  regular  term,  and  before  the  time  ar^ 


rives  for  the  holding  of  another  regular  term. 
The  law  provides  that  the  Judges  of  the  supe- 
rior courts  "are  authorized  to  hold  special 
terms  of  said  courts  for  the  trial  of  criminals, 
or  for  the  disposition  of  civil  business,  either 
or  both.  In  any  county  of  their  circuits,  at  dis- 
cretion, and  to  compel  the  attendance  of 
grand  or  petit  Juries,  either  of  a  previous 
term,  or  to  draw  new  Jurors  for  the  same,  ac- 
cording to  the  laws  now  In  force."  CSv. 
Code,  §  4315. 

At  a  special  term  called  by  the  Judge  for 
the  purpose  of  disposing  of  any  civil  or  crim- 
inal business  before  the  court,  the  Judge  Is 
certainly  authorized  to  dispose  of  any  busi- 
ness that  may  be  on  the  dockets  of  the  court 
at  the  time  the  special  term  is  convened;  and. 
as  the  Judge  Is  authorized  expressly  to  com- 
pel the  attendance  of  the  grand  Jury,  the 
court  can  also  dispose  of  any  criminal  busi- 
ness which  may  be  brought  before  it  upon 
presentments  or  Indictments  made  at  the  spe- 
cial term.  We  do  not  think  It  will  be  ques- 
tioned that  the  grand  Jury  at  a  special  term 
may  return  an  Indictment  or  presentment, 
and  that  the  Judge  may  at  that  term  try  the 
persons  thus  presented  or  indicted.  A  special 
term  of  the  court  Is  undoubtedly  a  term  of 
court  within  the  meaning  of  the  law;  and, 
as  the  Judge  in  his  discretion  Is  authorized  to 
require  the  grand  Jm-y  to  be  in  attendance  at 
such  a  term,  it  would  seem  that,  when  the 
grand  Jury  is  in  attendance  at  that  term.  It 
is  vested  with  all  the  authority  which  it  has 
under  the  law  at  any  term  of  court.  The 
court  may  dispose  of  any  business  at  a  spe- 
cial term,  unless  there  is  a  law  which  In  ex- 
press terms,  or  by  necessary  implication,  de- 
prives it  of  this  power;  and,  when  tliere  is 
a  grand  Jury  In  attendance  at  such  spccliil 
term,  such  grand  Jury  may  dispnse  of  any 
matter  which  It  has  authority  to  pass  upon  at 
a  regular  term.  There  is  nothing  in  the  Po- 
litical Code  (section  583)  which  either  In  ex- 
press terms  or  by  necessary  implication  re- 
quires that  the  recommendation  in  reference 
to  the  alternative  road  law  shall  be  made  at 
a  regular  term  of  the  court.  The  grand  Jury 
at  a  special  term  can  do  anything  which  It 
could  have  lawfully  done  at  the  regular  term 
preceding  the  special  term,  but  of  course  can- 
not do  anything  which  is  by  law  required  to 
be  done  at  the  succeeding  term.  The  grand 
Jury  at  the  September  term,  1900,  of  De  Kalb 
superior  court  could  have  made  this  rec.:m- 
mendation,  and  when  this  same  grand  Jury 
was  in  session  at  the  special  term  there  was 
no  reason  why  it  should  not  act  upon  the 
matter.  For  many,  if  not  for  all,  purposes, 
the  special  term  is  to  be  treated  as  a  contin 
uatlon  of  the  last  preceding  regular  term  of 
the  court  There  is  nothing  in  this  ruling  to 
conflict  with  the  decision  in  Stripland  v. 
State,  116  Ga.  678,  41  S.  B.  987,  where  it  was 
held  that,  when  a  person  charged  with  a 
crime  has  made  a  demand  for  trial,  a  failure 
to  try  at  a  special  term  would  not  have  the 
effect  of  discharging  the  accused,  as  the  law 
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In  reference  to  snch  a  demand  contemplated 
regular  terms  of  the  court.  At  the  time  of 
the  passage  of  the  law  providing  that  where 
persons  accused  of  certain  crimes  had  made  a 
demand  for  trial,  and  a  trial  was  not  had 
within  two  terms  after  such  demand  was 
made,  the  accused  should  be  discharged,  there 
was  no  law  providing  for  the  calling  of  spe- 
cial terms  for  the  trial  of  criminal  cases;  and 
it  la  therefore  necessarily  to  be  presumed  that 
the  legislature  had  In  contemplation  regular 
terms.  Counsel  In  argument  sought  to  analo- 
gize the  law  under  consideration  to  the  di- 
vorce law,  which  requires  that  two  concur- 
rent verdicts  shall  be  rendered  at  different 
terms  of  the  court;  and  he  c(»itended  that, 
inasmuch  as  the  terms  referred  to  In  the  di- 
vorce law  were  manifestly  regular  terms,  the 
same  construction  will  be  given  the  words 
"any  term"  as  used  In  the  alternative  road 
law.  A  sufficient  reply  to  this  suggestion  is 
that  the  provision  in  the  constitution  In  refer- 
ence to  divorces  was  adopted  at  a  time  when 
the  Judges  of  the  superior  courts  had  no 
power  to  call  special  terms  of  the  courts;  and, 
therefore,  it  la  to  be  inferred  that  the  terms 
referred  to  In  the  constitutional  provision  are 
regular  terms. 

2.  It  was  further  urged,  as  a  reason  why 
the  Judge  erred  In  refusing  to  grant  an  injunc- 
tion, that  the  alternative  road  law  embraced 
in  the  sections  of  the  Political  Code  above 
referred  to  was  no  longer  of  force,  having 
been  repealed  by  later  legislation.  The  law 
as  contained  in  the  Code  provides  a  schene 
for  working  the  roads,  which  was  to  go  into 
effect  In  a  county  only  when  recommended 
by  the  grand  Jory.  In  1896  (Acts  1896,  p. 
78)  an  act  was  passed  which  amended  the 
act  of  1891  embodied  in  the  Code  by  provid- 
ing an  additional  scheme  for  worlsing  the 
roads,  which  scheme  was  not  to  go  Into  effect 
in  any  county  until  it  bad  been  adopted  by  a 
popular  vote  of  the  county  at  an  election  call- 
ed for  that  purpose.  While  the  act  of  1896 
was  an  amendment  of  the  act  of  1891,  It  was 
distinctly  provided  In  the  act  of  1896  "that  It 
shall  be  optlonary  with  the  counties  of  this 
state  to  adopt  the  road-working  plan  provided 
by  the  act  of  which  It  Is  amendatory,  or  that 
provided  by  this  act,  as  the  counties  may 
express  their  preference  as  provided  by  law." 
Acts  1896,  p.  80.  While  the  act  of  1896  has 
a  general  r^teallng  clause,  the  effect  of  this 
clause  Is  to  repeal  only  the  acts  In  conflict 
with  that  act,  and  by  the  very  terms  of  the 
act  of  1896  the  act  of  1891  Is  not  only  not 
repealed,  but  is  kept  In  force,  and  the  people 
In  the  different  counties  are  given  the  right 
to  decide  whether  they  will  adopt  the  scheme 
provided  by  the  one  act,  or  that  provided 
by  the  other.  The  act  of  1899  (Acts  1898, 
p.  110)  Is  upon  Its  face  simply  an  act  amend- 
atory of  the  act  of  1896,  and  changes  the 
scheme  provided  by  that  act  In  various  pai^ 
ticulars;  and  it  Is  provided  that  the  provi- 
sions of  the  act  of  1898  shall  nqt  go  Into  ef- 


fect In  any  county  except  In  those  wbidi 
have  adopted  or  may  adopt  the  provisions  of 
the  act  of  1896  by  a  popular  vote,  and,  in 
counties  which  have  already  adopted  the  act 
of  1S9C,  only  after  the  provisions  of  the 
amendatory  act  of  1898  have  been  adopted  b7 
the  grand  Jury  of  the  county.  This  act  bag 
also  a  general  repealing  clause,  but,  as  there 
Is  nothing  in  the  act  of  1891  which  is  at  all 
In  conflict  with  this  act,  that  act  stands  unaf- 
fected by  the  passage  of  the  act  of  1898. 
Under  the  legislation  as  It  now  stands,  a 
county  which  has  never  passed  upon  the  ques- 
tion (tf  adopting  either  of  the  laws  common- 
ly called  the  "Alternative  Boad  Law"  has 
the  right  to  adopt,  by  a  recommendation  of 
the  grand  Jury,  the  scheme  provided  In  the 
act  of  1891,  now  embraced  In  the  Code,  or 
by  a  popular  vote  to  adopt  the  scheme  pro- 
vided In  the  act  of  1896  as  amended  by  the 
act  of  189S.  While  the  schemes  are  entirely 
different  in  some  particulars,  It  Is  clear  from 
the  legislation  on  the  subject  that  the  general 
assembly  intended  to  keep  the  two  schemes 
In  force,  and  allow  the  different  counties  of 
the  state  to  decide  which  of  the  two.  If  ei- 
ther, they  desired  to  adopt  See,  in  this  con- 
nection, Halsten  v.  Glower,  114  Ga.  992,  41 
S.  R  48. 

3,  4.  It  Is  alleged  in  the  petition  that  the 
alternative  road  law  contained  In  the  Code 
"is  unconstitutional  and  void,  for  the  reason 
that  It  contravenes  that  provision  ot  the  con- 
stitution of  the  state  which  provides  that 
laws  of  a  general  nature  Shall  have  uniform 
operation  throughout  the  state' ";  It  being  ta- 
slsted  that  as  that  law  excepts  from  Its  a^ 
eratlon  the  citizens  of  towns  and  cities,  it  does 
not  and  cannot  have  uniform  operation 
through  the  state.  There  Is  a  provision  in 
the  alternative  road  law  contained  In  the 
Oodp,  to  the  effect  that  "citizens  of  cities  and 
towns  shall  not  be  required  to  work  the  pab- 
lic  roads  outside  the  corporate  limits,  nor  to 
pay  the  commutation  tax."  Pol.  Oode,  %  5T9. 
When  the  general  assembly  passed  this  lav. 
It  divided  the  people  of  this  state  Into  two 
general  classes,  viz.,  those  residing  within 
the  limits  of  towns  and  cities,  and  those  re- 
siding without  such  limits.  The  act  of  1891 
applies  to  all  persons  embraced  within  the 
latter  class,  but  does  not  apply  to  any  one 
embraced  within  the  former'  class.  A  law 
which  operates  uniformly  upon  all  persons  of 
a  designated  class  Is  a  general  law  within 
the  meaning  of  the  constitution,  provided 
that  the  classiflcatlon  thus  made  Is  not  un- 
reasonable. See  Trust  Co.  v.  Dottenhelm,  107 
Ga.  606,  34  S.  E.  217  (2),  and  cases  cited.  It 
win  not  be  seriously  contended  that  the  classi- 
fication made  by  the  general  assembly  ta  the 
alternative  road  law  is  either  arbitrary  or 
unreasonable.  The  Judge  did  not  err  in  re- 
fusing to  grant  the  injunction. 

Judgment  affirmed.  All  the  Justices  concur- 
ring, except  LEiWiS,  J.,  absent  aa  account 
of  sickness. 
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THE  ANVIL  T.  SAVERY  et  aL 
(Sapreme  Court  of  Georgia.    Ang.  9,  1802.) 

CORPORATION— INSOLVBNCT-APPOINTMBNT 
OF  RECEIVER. 

1.  Applications  for  receivers  in  all  cases,  and 
especially  where  the  applicants  are  creditors  of 
an  insolveut  corporation,  and  there  are  charges 
that  the  persons  in  control  of  the  assets  of  the 
corporation  are  misapplying  them,  are  address- 
ed to  the  sound  discretion  of  the  judge;  and 
the  appointment  of  a  receiyer  will  never  be  in- 
terfered with  unless  it  Is  manifest  that  this  dis- 
cretion has  been  abused. 

2.  It  does  not  appear  that  the  jndge  abused 
his  discretion  in  appointing  a  receiver  in  the 
present  case. 

(Syllabna  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty: Pope  Barrow,  Judge. 

Action  by  Fatle  M.  Savery,  by  her  next 
friend,  and  Elizabeth  A.  Uobinson  against 
the  Anvil.  Judgment  for  plaintiOs,  and  de< 
fendant  orings  error.    Affirmed. 

Garrard  &  Meldrim,  for  plaintiff  In  error. 
Travla  &  Edwards  and  Alexander  &  Hitch, 
for  defendants  In  error. 


COBB,  J.  Fatle  May  Savery,  by  her  next 
friend,  and  Elizabeth  A.  Iloblnson  brought  an 
equitable  petition  against  the  Anvil,  a  fra- 
ternal mutual  aid  society  and  co-operative 
life  Insurance  company.  Incorporated  under 
the  laws  of  Georgia.  The  petitioners  alleged 
that  they  were  creditors  of  the  defendant 
The  claim  of  Fatle  May  Savery  was  for 
$1,000,  and  was  due  to  her  under  the  terms 
uf  a  benefit  certificate  which  had  been  Issued 
to  ber  father,  and  which  bau  matured  upon 
bis  death  In  August,  1901;  and  it  was  alleged 
that  the  defendant  admitted  its  liability  to 
ber.  The  claim  of  Elizabeth  A.  Robinson 
consisted  of  a  judgment  rendered  In  the  state 
of  North  Carolina,  upon  a  benefit  certificate 
of  which  she  was  the  beneficiary,  and  which 
was  for  the  sum  of  fl,000;  the  judgment 
baying  been  rendered  In  j<'ebruary,  1902.  It 
was  alleged  that  the  defendant,  while  admit- 
ting the  justice  of  the  claims  of  the  plain- 
tiffs, confessed  Its  Insolvency  and  inability 
to  pay  the  same.  It  was  also  alleged  that 
the  defendant  had  attempted  to  make  a  sale 
and  transfer  of  Its  entire  assets  and  busiuess 
to  the  American  Guild,  an  Insurance  corpora- 
tion of  the  state  of  Virginia;  that  the  ofllcers 
of  the  defendant  were  no  longer  performing 
the  duties  of  their  several  offices,  and  were 
refusing  to  collect  the  debts  due  the  corpora- 
tion, and  there  was  no  one  to  manage  the 
funds  or  property  of  the  corporation,  or  to 
collect  the  debts  due  It;  that  the  officers 
were  preparing  to  dissolve  the  corporation, 
so  far  as  they  could  do,  and  to  go  out  of 
business,  leaving  Its  creditors  unpaid,  the 
evident  Intent  and  purpose  being  to  place  the 
assets  of  the  defendant  beyond  the  reach  of 
its  creditors  and  beyond  the  jurisdiction  of 
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the  court;  that  there  was  danger  of  dcstruc-- 
tlon  and  loss  of  the  funds  and  property  of  the 
defendant,  unless  a  court  of  equity  Interfered 
in  behalf  of  the  plaintiffs;  that  the  asset* 
of  the  defendant  were  charged  with  the  pay- 
ment of  its  debts,  and  there  was  manifest 
danger  of  loss  or  destruction  thereof  or  ma- 
terial Injury  thereto,  unless  a  receiver  wa» 
appointed  to  take  charge  of  and  hold  the 
same  under  the  order  of  court.  It  Is  char- 
ged upon  information  and  belief  that  there 
are  numerous  other  outstanding  claims 
against  the  defendant;  that  the  books  and 
papers  are  still  In  the  hands  of  its  officers  la 
this  state;  that  there  Is  danger  that  the  same 
will  be  destroyed  and  disposed  of  or  place<} 
beyond  the  jurisdiction  of  the  court;  and 
that  It  Is  necessary  to  proceed  to  collect  the 
assets  and  appropriate  the  same  to  the  cred- 
itors of  the  defendant.  The  prayers  of  the 
petition  were  for  an  Injunction  to  prevent  the 
officers  of  the  defendant  from  destroying  or 
removing  beyond  the  jurisdiction  of  the  court 
the  books,  property,  and  assets  of  the  defend- 
ant; that  a  receiver  be  api>ointed  to  take 
charge  of  the  assets,  property,  and  fund?  of 
the  defendant,  and  to  collect  whatever  mar 
be  due  it  from  any  source;  that  plaintiffs- 
have  judgment  against  the  defendant  for  the 
amounts  of  their  claims,  and  the  funds  real- 
ized from  the  assets  and  property  be  dis- 
tributed to  them  and  such  other  creditors  as- 
may  hereafter  be  made  parties  to  this  pro- 
ceeding. The  petition  concluded  with  » 
prayer  for  general  relief  and  for  process. 

The  defendant  by  Its  answer  admitted  that 
the  claims  of  the  plaintiffs  were  just,  duer 
and  unpaid,  and  that  it  was  insolvent  It 
denied  the  allegations  as  to  an  attempt  oir 
its  part  to  make  a  sale  and  transfer  of  its- 
assets,  and  all  allegations  to  the  effect  that 
the  officers  were  seeking  to  manage  the  af- 
fairs of  the  corporation  In  such  a  way  as  tv 
defeat  plaintiffs  in  the  collection  of  their 
claims.  It  was  admitted  In  the  answer  that 
an  agreement  had  been  entered  Into  between- 
the  defendant  and  the  American  Guild  by 
whlcA  the  former  was  to  go  out  of  business- 
and  the  latter  was  to  receive  into  its  mem- 
bership, upon  certain  terms,  all  of  the  mem- 
bers of  the  defendant,  but  it  was  averred" 
that  the  purpose  of  the  agreement  was  not  to 
place  the  assets  of  the  defendant  beyond  the 
reach  of  Its  creditors  and  beyond  the  jurisdic- 
tion of  the  court  but  to  so  administer  the- 
same  as  to  save  for  the  members  of  the  asso- 
ciation the  largest  possible  sum;  tliat  the 
only  debts  due  by  the  defendant  were  those- 
due  to  persons  holding  claims  for  death  losses- 
and  to  the  directors  of  the  association,  who- 
had  advanced  large  sums  out  of  their  own 
means  to  promote  the  solvency  of  the  associa- 
tion. It  was  denied  that  there  was  any  dan- 
ger of  loss  or  destruction  of  the  assets  and- 
property  of  the  defendant;  and  the  defendant 
averred  its  willingness  to  give  any  bond  that 
might  be  required,  "to  properly  conserve  and 
protect  the  interests  of  any  of  the  stockholders- 
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or  parties  In  Interest  under  the  agreement 
made  with  the  American  Guild."  It  denied 
that  there  was  any  property  for  a  receiver 
to  take  charge  of,  and  averred  that  there 
would  he  nothing  for  a  receiver  to  do  except 
to  collect  assesBments,  which  could  bettor  be 
done  by  the  officers  of  the  association  than 
by  a  receiver.  Attached  to  the  answer  was 
a  copy  of  the  agreement  entered  into  between 
the  defendant  and  the  American  Guild,  from 
which  it  appeared  that  T.  H.  McMillan  was 
appointed  trustee  to  receive  from  the  Guild 
such  sums  as  might  be  collected  by  it  and  due 
under  the  agreement  to  the  defendant.  II 
appeared  from  the  ailcgatlons  in  the  answer 
that  McMillan  resided  in  this  state,  and  that 
he  was  in  possession  of  the  books  and  papers 
that  belonged  to  the  defendant,  they  not  hav- 
ing been  turned  over  to  the  American  Guild. 

At  the  hearing,  there  was  much  evidence 
Introduced  in  behalf  of  the  plaintiffs,  tending 
to  show  that  there  was  little  or  no  disposition 
on  the  part  of  the  officers  of  the  defendant 
or  McMillan,  trustee,  to  facilitate  the  plain- 
tiffs in  the  collection  of  their  claims;  that, 
notwithstanding  the  insolvency  of  the  defend- 
ant, other  creditors  holding  claims  of  equal 
rank  with  the  plaintiffs  had  been  paid  in 
full  since  the  claims  of  the  plaintiffs  became 
matured  demands.  There  was  evidence  in 
behalf  of  the  defendant,  which  it  was  claimed 
showed  that  such  amounts  as  were  paid  out 
by  the  officers  were  properly  paid. 

The  Judge  found  that  there  was  no  dishon- 
esty or  fraud  in  any  of  the  transactions  In 
which  the  officers  of  the  defendant  had  en- 
gaged, but  be  also  found  that,  notwithstand- 
ing they  had  acted  apparently  in  good  faith 
and  with  pure  motives,  they  had,  with  a  full 
knowledge  that  the  corporation  was  Insolvent 
and  unable  to  pay  all  persons  holding  claims 
against  it  in  full,  paid  to  some  of  the  persons 
holding  claims  the  full  amount  due,  and  had 
failed  and  refused  to  pay  the  plaintiffs  any- 
thing on  their  claims,  although  they  held 
claims  of  equal  rank  and  dignity  with  those 
that  were  paid.  The  Judge  held  that  this 
misapplication  of  the  funds  of  an  Insolvent 
corporation  was  sufficient  to  Justify  him  In 
appointing  a  receiver  to  take  charge  of  the 
books  and  assets  of  the  corporation.  In  order 
that  the  rights  of  the  plaintiffs  might  be  pro- 
tected. We  cannot  say  that  he  erred  in  so 
holding.  While  in  his  discretion  be  might 
have  left  the  affairs  of  the  corporation  in  the 
hands  of  its  officers  and  trustees,  at  the  same 
time,  he  had  a  right  to  exercise  his  discre- 
tion, under  the  evidence  before  him,  by  hold- 
ing that  It  was  to  the  best  interests  of  the 
plaintiffs  that  the  affairs  of  this  insolvent 
corporation  should  be  administered  through 
the  medium  of  a  receiver  of  the  court  The 
defendant  offered  In  its  answer  to  give  a  bond 
to  pay  to  the  plaintiffs  whatever  might  be 
due  them  under  the  agreement  between  the 
defendant  and  the  American  Guild.  We  do 
not  think  the  offer  to  give  a  bond  of  this 
character  was  sufficient  to  prevent  the  Judge 


from  appointing  a  receiver.  The  plaintiffs 
were  no  parties  to  this  agreement  It  was 
made  without  their  knowledge  or  consent 
They  are  not  bound  to  look  to  the  American 
Guild  directly  or  indirectly  for  the  payment 
of  their  claims.  They  are  entitled  to  look 
to  the  property  of  the  defendant  for  pay- 
ment Just  as  if  this  contract  had  never  been 
entered  Into.  If  the  defendant  has  any  prop- 
erty, it  must  be  used  for  the  payment  of  its 
debts;  and  if  there  are  any  claims  doe  it 
by  way  of  assessments  or  otherwise,  which 
would  be  liable  to  the  payment  of  the  plain- 
tiffs' claims,  these  debts  should  be  collected, 
and  the  amounts  thereof  appropriated  to  the 
payment  of  the  demands  due  the  plaintiffs 
and  other  creditors.  There  being  no  relief 
prayed  against  the  American  Guild,  the  relief 
prayed  for  being  simply  that  the  assets  of  the 
Anvil  be  applied  to  the  payment  of  Its  debts. 
the  American  Guild  was  not  a  necessary 
party  to  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


STROUD  T.  HANCOCK,  Sheriff. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

CHATTEL     1IORTOA.OB— FORBCLiOSUaB— DB- 
FENSBS— BONO. 

1.  When,  in  defense  to  the  foreclosure  of  a 
chattel  mortgage,  the  defendant  files  a  coanter 
aUtdavit  and  gives  a  bond  intended  to  be  such 
as  the  statute  requires  in  such  cases,  and  there- 
upon the  papers  are  returned  to  court  and  the 
issue  thus  formed  tried  upon  its  merits, — ^the 
parties  treating  the  bond  as  being  in  confonnity 
to  the  statute,— Ae{d  that  after  judgment  against 
the  defendant,  the  snrety  on  such  l>ond,  though 
the  same  be  really  only  a  forthcoming  bond 
payable  to  the  levying  officer,  and  conditioned 
for  the  delivery  of  the  property  at  the  time  and 
place  of  sale,  will  not  be  heard  to  set  up  in 
defense  to  an  action  by  the  officer  on  the  bond 
that  no  demand  or  notice  to  produce  the  prop- 
erty had  been  given,  or  that  no  levy  had  been 
in  fact  made,  or  that  there  was  really  no  such 
property  in  existence,  belonging;  to  the  defend- 
ant in  execution,  as  that  described  in  the  levy 
or  in  the  bond. 

(Syllabns  by  the  Court) 

Error  from  superior  court  Crawford  comi- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Action  by  Jack  Hancock,  sheriff,  against 
J.  W.  Stroud's  executrix.  Judgment  toe  plain- 
tiff.   Defoidant  brings  error.    Affirmed. 

W.  J.  Wallace  and  H.  A.  Mathews,  for 
plaintiff  In  error.  Hardeman,  Davis,  Turner 
&  Jones,  for  defendant  in  error. 

FISH,  J.  Jack  Hancock,  sheriff  of  Craw- 
ford county,  brought  suit  against  Mrs. 
Stroud,  widow  and  executrix  of  J.  W.  Stroud, 
making  by  his  petition  substantially  the  fol- 
lowing case:  In  October,  1897,  Napier  Bros. 
foreclosed  In  the  superior  court  of  Pike  coun- 
ty a  mortgage  on  personalty  against  A.  6. 
Simmons,  and  petitioner,  as  sheriff,  duly 
levied  on  the  property  In  Crawford  county. 
Simmons  filed  an  affidavit  of  Ulegality  to 
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the  mortgage  forecIoBiire,  and  gave  a  bond 
for  the  forthcoming  of  the  prop«^,  signed 
by  himself  as  principal,  and  J.  W.  Strond 
as  surety.  On  the  trial  of  the  issue  formed 
on  the  affidavit,  the  Illegality  was  dismissed, 
and  Judgment  was  rendered  In  favor  of 
Napier  Bros,  for  damages.  The  property 
was  then  duly  advertised  for  sale  In  the 
paper  In  which  the  sheriff's  advertisements 
are  published,  and,  when  the  day  of  sale 
arrived,  the.  sheriff,  during  the  legal  hours 
and  at  the  legal  place  of  sale,  called  for  the 
property,  and  It  was  not  forthcoming.  By 
reason  of  the  breach  of  the  forthcoming 
bond,  petitioner  was  damaged  In  a  named 
sum,  for  which  he  prayed  Judgment  To  this 
petition  the  defendant  filed  a  general  de- 
murrer, which  was  overruled.  She  also  filed 
a  plea  in  which  she  averred  that,  for  want 
of  sufficient  Information,  she  was  unable  to 
either  admit  or  deny  the  allegations  of  the 
petition  with  reference  to  the  foreclosure  of 
the  mortgage,  and  the  filing  and  trial  of  the 
affidavit  of  illegality,  but  denied  that  any 
levy  had  ever  been  made  upon  the  property 
described  in  the  petition,  and  claimed  that 
she,  as  executrix  of  her  husband,  had  never 
been  notified  to  produce  the  property  at  the 
time  and  place  of  sale,  and  bad  no  notice 
that  J.  W.  Stroud  had  ever  signed  such  a 
bond  as  the  one  sued  on  until  after  his 
death,  and  long  after  the  time  when  the 
property  was  advertised  for  sale.  The  sixth 
paragraph  of  the  petition  averred  "that  It 
was  impossible  for  J.  W.  Stroud  to  produce 
said  property  at  [the]  time  and  place  of  sale, 
as  J.  W.  Stroud  was  dead,  and  It  was  also 
Impossible  for  her  to  produce  said  property, 
not  having  received  any  notice  to  produce 
same  on  said  first  Tuesday  In  November, 
1838;  •  •  •  that  the  property  mortgaged 
to  Napier  Bros,  by  A.  G.  Simmons,  and  which 
it  is  alleged  in  plaintUTs  petition  was  levied 
on  by  Jack  Hancock,  sheriff,  was  noj  the 
property  of  said  A.  6.  Simmons;  that  at  the 
time  of  the  execution  of  said  mortgage  A.  O. 
Simmons  did  not  own  the  property  mort- 
gaged to  Napier  Bros.,  nor  did  A.  G.  Sim- 
mons own  any  such  property  at  the  time  it 
is  alleged  said  mortgage  was  foreclosed; 
*  *  *  that  it  was  impossible  for  her  to 
produce  said  property,  as  she  is  informed 
that  no  such  property  as  is  described  in  said 
bond  was  ever  in  existence,  that  A.  O.  Sim- 
mons never  did  own  any  such  property,  and 
that  Jack  Hancock,  sheriff,  never  did  levy 
upon  or  seize  any  such  property  as  is  de- 
scribed in  said  bond;  •  •  •  that  when 
said  mortgage  fl.  fa.  was  placed  in  the  bands 
of  Hancock,  sheriff,  he  *  *  *  turned 
said  fl.  fa.  over  to  W.  J.  P.  Lowe,  deputy 
sheriff:  that  when  said  deputy  sheriff  went 
to  make  said  levy  *  *  *  be  was  inform- 
ed *  *  *  that  A.  O.  Simmons  did  not 
own  any  such  property  as  set  forth  in  said 
mortgage  fi.  fa.,  and  for  this  reason  said 
depnty  sheriff  did  not  make  levy;  that  on 
the  following  morning  A  G.  Simmons  came 
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into  Knoxvllle,  and  went  to  Hancock,  sheriff, 
and  told  him  that  he  would  admit  or  ac- 
knowledge levy,  whereupon  Hancock,  sheriff, 
made  entry  of  levy  on  [the]  fl.  fa.;  that,  at 
the  time  J.  W.  Stroud  signed  said  bond, 
Hancock,  sheriff,  well  knew  that  no  legal 
levy  had  been  made  on  the  property  set 
out  in  said  bond,  and  well  knew,  also,  that 
the  recital  in  said  bond  to  the  effect  that 
said  property  had  been  levied  upon  by  him 
was  not  true  In  fact;  that  it  was  the  duty 
of  Hancock,  sheriff,  to  put  said  J.  W.  Stroud 
on  notice  as  to  the  truth  or  falsity  of  said 
bond,  and  which  he  failed  to  do.  She  there- 
fore says  that  [neither]  said  J.  W.  Stroud, 
nor  she  as  his  executrix,  is  liable  for  any 
breach  of  said  bond,  Hancock,  sheriff,  being 
primarily  liable  to  the  plaintiff;  *  *  * 
that  Inducing,  or  standing  by  and  allowing, 
Stroud  to  sign  said  bond,  when  the  said 
sheriff  knew  that  the  recitals  therein  were 
false,  was  a  moral  fraud  upon  Strond,  and 
[neither]  he  nor  his  representative  should  be 
held  liable  for  any  breach  of  said  bond."  To 
this  plea  the  plaintiff  demurred  on  the  ground 
that  no  sufficient  reason  was  given  for  the 
failure  of  the  defendant  to  either  admit  or 
deny  the  allegations  of  the  petition  as  to 
the  foreclosiure  of  the  mortgage  and  the  fil- 
ing and  trial  of  the  affidavit  of  illegality, 
these  being  matters  of  record  accessible  to 
the  defendant,  and  on  the  fturtber  grounds 
that  the  answer  was  not  good  as  a  plea  of 
non  est  factum',  and  was  not  responsive  to 
the  allegations  of  the  petition.  To  paragraph 
6  of  the  answer  he  demurred  "because  the 
same  sets  forth  no  defense  to  said  petition, 
and  because  said  defendant  is  estopped  from 
denying  the  leyy  or  ownership  of  said  prop- 
erty by  the  bond  sued  upon."  This  de- 
murrer was  sustained,  and  every  paragraph 
of  the  plea  except  two,  which  were  unim- 
portant, was  stricken.  The  defendant  then 
offered  the  following  amendment  to  her  plea: 
"Defendant  avers  that  the  property  de- 
scribed in  the  entry  of  levy  by  the  sheriff, 
and  set  out  in  the  alleged  bond,  •  •  • 
is  not,  and  was  not  at  the  time  of  the 
alleged  levy,  the  property  of  the  defendant 
in  fl.  fa.,  A.  G.  Simmons,  and  was  not  sub- 
ject to  the  fl.  fa.  in  [the]  hands  of  the 
sheriff  in  favor  of  Napier  Bros.,  and,  in  con- 
sequence of  this  material  fact,  no  damage 
has  been  suffered  by  the  said  Jacl^  Hancock, 
sheriff,  on  account  of  the  alleged  breach  of 
the  bond."  The  plaintiff  filed  a  general  de- 
murrer to  this  amendment,  which  was  sus- 
tained, and  the  amendment  was  stricken. 
The  bill  of  exceptions  recites  that,  "there 
being  no  issue  raised  by  the  pleas  of  the  de- 
fendant as  to  the  amount  of  the  mortgage 
fl.  fa.  in  favor  of  Napier  Bros.,  to  which  A. 
G.  Simmons  interposed  an  Illegality,  or  as 
to  the  value  of  the  property  described  in  the 
entry  of  levy  by  the  sheriff,  the  plaintiff 
only  Introduced  the  fl.  fa.,  the  Judgment  of 
the  superior  court  of  Pike  county  for  dam- 
ages;   •    *    *    and,   there   being  no  issue 
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for  the  Jury  to  pass  on,  *  *  •  the  plain- 
tiff's attorney  made  out  and  submitted  a 
calculation  for  the  jury,  based  on  the  mort- 
gage fl.  fa.  and  the  Judgment  for  damages  In 
Pike  superior  court,  and  the  jury  •  *  • 
found  accordingly."  Before  this  was  doae^ 
however,  the  defendant  made  a  motion  for 
a  nonsuit  which  was  denied.  The  defend- 
ant excepts  to  the  overruling  of  her  demurrer 
to  the  petition,  to  the  sustaining  of  the  plain- 
tUTs  demurrers  to  her  plea  and  amendment, 
and  to  the  refusal  of  the  court  to  grant  a 
nonsuit. 

The  only  question  which  we  feel  called  up- 
on to  decide  is  that  of  the  legal  sufficiency  of 
those  portions  of  the  plea  and  the  amendment 
thereto  which  were  stricken  on  demurrer,  for 
the  correctness  of  the  rulings  of  the  trial 
court  on  the  demurrer  to  the  petition  and  on 
the  motion  for  nonsuit  are  necessarily  in- 
volved In  the  decision  of  that  question.  It  is 
evident  that  the  bond  sued  ui)on  is  not  such 
a  bond  as  Is  contemplated  by  Civ.  Code,  $ 
2766,  as  the  accompaniment  of  an  affidavit  of 
Illegality  to  the  levy  of  a  mortgage  fl.  fa. 
That  section  provides  for  a  bond  payable  to 
the  plaintiff  In  fl.  fa.,  "who  may  sue  thereon 
for  condition  broken,"  conditioned  for  the  re- 
turn of  the  property  when  called  for  by  the 
levying  officer.  The  bond  given  in  the  pres- 
ent case  was  an  ordinary  forthcoming  bond, 
payable  to  the  sheriff,  and  conditioned  for  the 
return  of  the  property  at  the  time  and  place 
of  sale.  The  right  of  the  sheriff  to  recover 
on  such  a  bond,  however,  is  clearly  determin- 
ed by  the  sweeping  provision  of  the  Civil 
Code  (section  5436)  which  declares:  "All 
bonds  taken  by  the  sheriffs  or  other  execut- 
ing officers,  from  the  defendants  in  execution, 
for  the  delivery  of  property  (on  the  day  of 
sale  or  any  other  time)  which  they  may  have 
levied  on  by  virtue  of  any  fi.  fa.,  or  other 
legal  process  from  any  court  shall  be  good 
and  valid  In  law,  and  recoverable  In  any 
court  In  this  state  having  jurisdiction  there- 
of." The  question  then  arises.  Is  the  surety 
on  an  Irregular  bond,  like  the  one  now  under 
consideration,  estopped  by  Its  recitals  to  deny 
the  existence  of  the  mortgaged  property,  or 
the  circumstance  of  the  levy?  Estoppels  are 
not  favored,  and,  to  support  one  of  this  char- 
acter, It  must  appear  that  some  benefit  has 
been  received  by  the  party  estopped,  or  some 
Injury  done  to  the  party  in  whose  favor  the 
estoppel  Is  Invoked,  which  would  render  It 
unconscionable  for  the  party  estopped  to  deny 
the  act  or  circumstance  sought  to  be  over- 
come. It  must  be  borne  in  mind  that  while 
the  bond  sued  on  in  this  case  was  not  the  in- 
strument provided  for  by  the  Civil  Code  (sec- 
tion 2760),  It  was  so  treated  by  both  the 
plaintiff  and  the  defendant  In  fl.  fa.,  and 
stood,  for  all  practical  purposes,  in  lieu  of  such 
a  bond.  By  means  of  It,  whether  there  was 
ever  a  levy  upon  the  property  or  not  the 
progress  of  the  execution  was  stayed,  and  the 
defendant  therein  was  enabled  to  interpose  a 
defense  to  the  foreclosure  of  the  mortgage. 


As,  by  reason  of  the  acceptance  of  this  Irand 
by  the  sheriff,  the  defendant  in  fi.  fa.  acquir- 
ed a  definite  and  substantial  benefit,  he  would 
be  estopped  to  deny  the  recitations  therein 
In  reference  to  the  levy  and  the  existence  of 
the  property.  Cohen  v.  Broughton,  54  Ga. 
296;  Scolly  v.  Butler,  50  Ga.  849;  Smith  v. 
Camp,  84  Oa.  117,  10  S.  E.  539  (7).  As  Sim- 
mons, the  principal  in  the  bond,  would  be  es- 
topped, there  can  be  no  doubt  that  Stroud, 
his  surety  and  privy  In  contract  would  be 
likewise  estopped. 

It  Is  not  Intended  by  the  foregoing  to  hold 
that  there  was  any  legal  obstacle  to  Mrs. 
Stroud's  setting  up  fraud  on  the  part  of  the 
sheriff  in  procuring  the  signature  of  her  bus- 
band  to  the  bond  sued  on.  She  seems  to  have 
attempted  in  her  plea  to  make  this  defense, 
but  the  charges  of  fraud  were  not  sufficiently 
clear  and  distinct  to  save  the  answer  from 
the  effects  of  a  demurrer.  Something  more 
than  the  mere  silence  of  the  sheriff  was  nec- 
essary, under  the  averments  of  the  plea,  to 
constitute  fraud  on  his  part.  There  appears 
to  have  been  nothing  to  make  it  to  his  inter- 
est that  the  bond  should  be  given,  and  there 
is  not  even  an  averment  In  the  plea  that  the 
surety  on  the  bond  did  not  know  as  well  as 
the  sheriff,  or  did  not  have  equal  means  with 
the  sheriff  of  knowing,  the  real  facts  in  re- 
gard to  the  levy  of  the  mortgage  fl.  fa.  It 
is  not  made  to  appear  that  that  officer  was 
ander  any  duty,  legal  or  moral,  to  Inform  the 
surety  of  the  true  situation,  and  under  such 
circumstance,  of  course,  his  mere  silence 
could  not  constitute  fraud. 

We  deem  it  unnecessary  to  discuss  the 
point  made  by  the  plaintiff  in  error  that  she 
received  from  the  sheriff  no  demand  or  no- 
tice to  produce  the  property  at  the  time  and 
place  of  sale.  We  are  not  aware  of  any  law 
in  this  state  which  requires,  or  even  provides 
for,  such  demand  upon  or  notice  to  either 
prUicipal  or  surety  on  a  forthcoming  bond. 
The  point  Is  not  argued  In  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  and  will  th«e- 
fore  be  treated  as  having  been  abandoned. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  ^n  account 
of  sickness. 


CONEY  et  al.  t.  BRUNSWICK  ft  P.  STEAM- 
BOAT CO.  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

INJUNCTION— PARTIBS—CSB  OP  PIER. 

1.  The  owner  of  property  who  has  leased  It 
to  another,  who  is  to  keep  It  in  repair,  has  no 
right  to  maintain  a  petition  for  an  injunction  to 
prevent  interference  with  the  mere  use,  ocrupa- 
tion,  and  enjoyment  of  such  property  in  the 
hands  of  the  lessee  and  daring  his  term. 

2.  The  lessee  of  the  owner  of  a  pier,  though 
the  same  extends  into  the  waters  of  the  ocean 
beyond  the  line  of  low-water  mark,  ia,  how- 
ever, entitled  to  enjoin  from  using  the  same  one 
who  buseR  his  alleged  right  to  do  so  solely  upou 
the  claim  that  it  is  a  public  pier. 

(Syllabus  by  the  Court) 
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Error  from  sopertor  court,  Olynn  county; 
3.  W.  Bonnet,  Judge. 

Action  by  tbe  Brunrwlck  &  Florida  Steam- 
boat Company  and  others  against  Coney  & 
Parker  and  others.  Tupper  &  Co.  were  there- 
after added  fp  parties  plalntUT.  Judgment  for 
plalntUfs,  and  defendants  bring  error.  Af- 
firmed. 

Ernest  Dart  and  Croratt  &  Whitfield,  for 
plaintiffs  in  error.  W.  B.  Kay,  for  defend- 
ants in  error. 

FISH,  J.  This  was  an  application  by  the 
BroDswick  ft  Florida  Steamboat  Company, 
hereinafter  called  the  "Steamboat  Company," 
against  Coney  &  Parker  and  others,  to  enjoin 
the  defendants  from  using  a  wharf  called 
"Ocean  Pier,"  on  St.  Simon's  Island,  for  the 
purpose  of  landing  thereat  vessels  carrying 
passengers.  The  original  petition  wag  amend- 
ed by  making  Tupper  &  Co.  parties  plaintiff, 
who  alleged  that  they  had  leased  from  the 
original  plaintiff  the  pier  In  question,  with  the 
right  to  the  exclusive  use  thereof.  The 
amendment  was  allowed  over  objection  by  the 
defendants.  The  defendants  filed  a  demurrer 
to  the  petition,  and  also  answered  the  same. 
At  an  interlocutory  hearing  which  followed, 
the  court,  upon  considering  the  petition,  de- 
murrer, answer,  and  the  evidence  submitted, 
granted  an  injunction  as  prayed. 

1.  It  is  quite  clear,  we  think,  that  no  In- 
junction should  have  been  granted  In  favor  of 
the  Steamboat  Company,  the  original  plaintiff. 
The  purpose  of  the  Injunction  was  merely  to 
restrain  Interference  with  the  use,  enjoyment, 
and  occupation  of  the  pier.  For  the  time 
being,  the  exclusive  right  to  the  use  of  the 
pier  was  In  Tupper  ft  Co.,  the  lessees  of  the 
plaintiff,  and  any  interference  therewith  by 
the  defendants  could  affect  injuriously  the 
lessees  only,  they  having  bound  themselves 
to  keep  the  pier  In  repair.  There  was  no  oc- 
casion, therefore,  for  the  Steamboat  Company 
to  Invoke  equitable  aid  to  prevent  such  inter- 
ference. As  to  this  matter,  an  appropriate 
direction  win  be  given, 

2.  There  was  evidence  sufllcient  to  warrant 
the  Judge  In  finding  that  the  pier  In  question 
was  originally  constructed  by  a  street-railroad 
company,  which,  under  Its  franchises,  had  the 
right  to  erect  and  use  an  Improvement  of  this 
kind,  and  also  that  the  rights  and  franchises 
of  this  company  had  duly  and  regularly  passed 
to  the  Steamboat  Company,  as  the  successor 
in  right  and  title  of  the  street-railroad  com- 
jiany  above  mentioned,  and  that  the  Steam- 
boat Company  had  partially  rebuilt  the  pier, 
and  kept  It  In  repair,  and  had  the  exclusive 
use  of  the  same  for  many  years.  It  also  ap- 
peared that  the  defendants,  recognizing  the 
right  of  the  Steamboat  Company  to  possess 
and  use  the  pier  In  question,  had,  during  the 
previous  season,  paid  It  for  the  privilege  of 
landing  theh:  steamboats  there.  Indeed,  the 
court  was  authorized  to  find  from  the  evidence 
that  the  defendants  bad  admitted,  prior  to  the 


out  the  proper  authority  from  the  statej  What 
may  be  the  law  In  this  regard  Is  ndfa  ques- 


Instltntlon  of  this  suit,  that  they  had  no  right 
to  use  the  pier  without  paying  for  the  priv- 
ilege. Their  alleged  right  to  use  It  at  all  was 
based  solely  upon  the  claim  that  It  was  "a 
public  pier,"  at  which  any  person  could  law- 
fully land  his  craft,  ^e  are  of  opinion  that 
in  so  far  as  the  hijunction  protected  the  rights 
of  Tupper  &  Co.,  the  lessees,  from  Interfer- 
ence by  the  defendants,  it  was  properly  grant- 
ed. Under  the  facts  appearing,  the  pier  in 
question  could  not  properly  be  characterized 
as  a  "public  pier,"  save  only  upon  the  theory 
that  it  extended  out  into  the  waters  of  the 
ocean  beyond  the  line  of  low  water,  and  that 
to  this  extent  at  least  It  was  open  to  the 
entire  public.  We  do  not  think  that  this  bare 
fact  entitled  the  defendants  to  treat  and  use 
the  pier  as  public  property.  It  may  be  that 
the  state  of  Georgia  might  have  authority  to 
cause  the  removal  of  so  much  of  the  sttuc- 
tnre  as  extended  Into  the  waters  of  the  ocean. 
If  it  appeared  that  it  was  erected  there  with- 

le  statej 
is  ndfa 

tlon  which  now  presents  Itself  for  our  deter- 
mination. The  owner  of  the  pier  before  leas- 
ing it,  and  its  lessees  after  the  lease  had  been 
made,  wero.  In  our  Judgment,  entitled  to  Its 
exclusive  use  and  enjoyment  as  against  one 
setting  up  no  better  claim  than  that  pre- 
sented by  the  defendants.  As  we  have  seen, 
there  was  evidence  to  the  effect  that  they 
themselves  recognized  that  the  rights  of  the 
Steamboat  Company  and  its  lessees  were  su- 
perior to  theirs,  and  that  they  only  claimed 
the  right  to  use  the  pier  upon  paying  for  the 
privilege.  The  right  to  demand  pay  for  the 
use  would.  It  seems,  carry  with  It  the  right 
to  prevent  Interference,  unless  the  party  seek- 
ing the  use  should  resort  to  condemnation  pro- 
ceedings, and  thus  acquire  a  right  to  the  use, 
and  pay  for  the  same  accordingly. 

Thero  Is  in  the  bill  of  exceptions  an  assign- 
ment of  error  alleging  that  the  Judge  erred  In 
allowing  the  amendment  making  Tupper  ft  Co. 
parties  plaintiff;  to  which,  as  we  have  seen, 
the  defendants  objected  at  the  time  the  amend- 
ment was  offered.  We  cannot  now  pass  upon 
this  exception,  for  the  reason  that  the  cam 
came  here  on  a  fast  writ  of  error,  which  prop- 
erly brings  to  this  court  only  the  Interlocutory 
order  granting  the  Injunction. 

.Judgment  affirmed  with  direction.  All  the 
Justices  concurring,  except  LEWIS,  J.,  abs^nt 
on  account  of  sickness. 


EASTLIOK  T.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia.    July  24,  1902.) 

HBAR8AT  BVIDBNCB. 
1.  Since  ordlnair  hearsay  testimony  Is  not 
only  Inadmissible,  but  wholly  without  probative 
value,  its  introduction  without  objection  does 
not  give  it  any  weight  or  force  whatever  in  es- 
tablishing a  fact. 
(Syllabus  by  the  Ck>urt.) 
Error  from  city  court  of  Floyd  county; 
John  H.  Beece,  Judge. 
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Action  by  E.  h.  Eastlick  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.     Revereed. 

W.  J.  Neel  and  J.  M.  Neel,  for  plaintiff  in 
error.  iShumate  &  Maddoz  and  Harris, 
Obamlee  &  Harris,  for  defendant  In  error. 

LUMPKIN,  P.  J.  Mrs.  EasQlck  brought 
against  the  railway  company  an  action  for 
the  homicide  of  her  husband,  was  nonsuited, 
and  thereupon  excepted.  She  introduced,  at 
the  trial,  evidence  warranting  a  finding  that 
the  deceased  was  killed  by  the  running  of  a 
ti-aln  of  the  defendant  She  also  Introduced 
testimony  tending  to  show  that  the  engineer 
in  charge  of  the  train  made,  after  the  homi- 
cide, certain  declarations  to  the  effect  that 
the  deceasea  was  sitting  upon  the  track, 
'"with  his  hands  up  to  his  Jaws,"  when  bis 
presence  was  discovered.  Without  objection 
from  the  plaintiff,  several  of  the  witnesses 
introduced  in  her  behalf  were  permitted  on 
crosa-examhiation  by  the  defendant's  coimsel 
to  state  In  detail  all  that  the  engineer  said 
on  that  occasion.  If  the  declarations  on  bis 
part  which  were  testified  to  were  true,  be 
exercised  such  diligence  In  the  premises  as 
would  undoubtedly  relieve  the  company  from 
all  liability  for  the  homicide.  There  can  be 
no  question  that  the  plaintiff,  but  for  the 
testimony  with  respect  to  these  declarations 
of  the  engineer,  would  have  been  entitled  to 
go  before  the  Jury,  for  the  evidence  as  to  the 
cause  of  her  husband's  death,  in  connection 
with  the  legal  preaumptlon  of  negligence 
against  the  company,  was  sufficient  to  make 
out  In  her  behalf  a  prima  fade  case.  Ought 
she  to  have  been  denied  the  privilege  of  hav- 
ing the  Jury  pass  upon  the  case  merely  be- 
cause of  the  Introduction  of  the  hearsay  tes- 
timony above  pointed  out?  We  think  not 
Such  testimony,  save  as  to  well-defined  ex- 
ceptions. Is  inadmissible  for  any  purpose,  be- 
cause It  Is  whoUy  without  probative  value. 
The  fact  that  It  is  admitted  cannot  give  it 
any  such  value.  In  other  words,  testimony 
of  this  character  which  does  not  come  within 
any  of  the  exceptions  Just  referred  to  is, 
in  legal  contemplation,  wholly  worthless,  and 
has  been  so  regarded  and  treated  through  all 
the  ages  of  the  Engllsn  law  While  a  party 
who  permits  hearsay  testimony  to  be  intro- 
duced without  objection,  or  who  has  himself 
Introduced  such  testimony,  will  not  be  heard 
to  complain  of  the  fact  that  it  went  to  the 
jury,  and  must  suffer  whatever  disadvantage 
may  come  of  their  giving  it  sufficient  weight 
to  turn  the  scale  against  him  when  there  is 
enough  legal  testimony  before  them  to  sup- 
port a  finding  in  favor  of  his  adversary,  it 
wlU  not  do  to  say  that  such  a  finding,  rest- 
ing upon  hearsay  testimony  alone,  can  law- 
fully stand  merely  because  the  losing  party 
did  not  object  to  such  testimony  when  (^ered 
by  his  adversary,  or  himself  Introduced  the 
same.  No  plaintiff  should  ever,  under  any 
circumstances,  lose  his  case  when  there  la 


evidence  to  warrant  a  recovery  by  bim,  and 
the  verdict  or  judgment  in  favor  of  the  op- 
posite party  has  nothing  upon  which  to  rest 
but  Inadmissible  hearsay  testimony. 

It  ought  not  to  require  the  citation  of  au- 
thority to  establish  the  soundness  of  these 
time-honored  and  thoroughly  settled  lax^posi- 
tions.  We  will,  however,  as  it  happens  to  be 
before  us,  call  attention  to  the  case  of  Bank 
T.  Wooddy,  10  Ark.  638,  which  upon  its  facts 
is  closely  in  point,  and  in  which  It  was  held 
that:  "Hearsay  Is  madmlssible,  not  only  be- 
cause it  supposes  better  evidence  in  existence, 
but  on  account  of  its  intrinsic  weakness  and 
Incompetency  to  satisfy  the  mind;  and  the 
admission  of  this  kind  of  evidence  wltbont 
objection  does  not  give  it  any  new  attribute 
or  weight,  its  nature  and  quality  remaining 
the  same  so  far  as  Its  intrinsic  weakness  and 
Incompetency  to  satisfy  the  mind  are  con- 
cerned." In  the  opinion  delivered  by  Mr. 
Justice  Scott,  he  makes  it  very  clear  that  or- 
dinary hearsay  testimony  should  not  be  treat- 
ed as  sufficient  to  establish  any  fact  Our 
own  case  of  Barclay  v.  Waring,  58  Ga.  86, 
is  on  the  same  line,  and  affords  an  apt  illus- 
tration of  the  application  of  the  rule  tbat 
testimony  which  is  incompetent  and  inad- 
missible because  the  law  stamps  it  as  wholly 
unworthy  of  consideration  or  credit  cannot 
merely  because  it  may  not  have  been  chal- 
lenged on  the  trial  of  a  case,  be  treated  by 
a  reviewing  court  as  having  any  probative 
force  or  value  whatever.  The  present  case 
ought  to  have  gone  to  the  jury.  Had  It  been 
submitted  to  them,  and  the  engineer  had  as 
a  witness  testified  without  contradiction  to 
the  truth  of  the  statements  embraced  In  his 
alleged  declarations,  a  verdict  for  tbe  de- 
fendant would  have  been  well  warranted. 

Judgment  revei-sed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


ATLANTIC  &  B.  R.  CO.  et  al.  t.  SOUTH- 
ERN PINE  CO.  OF  GEORGIA. 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

MISJOINDER    OF    PARTIES— INJUNCTION- 
BREACH  OF  CONTRACT. 

1.  A  misjoinder  of  parties  plaintiff  results 
from  Joining,  with  one  having  a  right  to  main- 
tain an  equitable  proceeding  to  enjoin  a  threat- 
eued  breach  of  contract,  persons  between  whom 
and  the  defendant  to  iJie  action  there  is,  with 
respect  to  the  subject-matter  thereof,  no  privity 
of  contract  and  who  for  that  reason  have  no 
concern  in  the  outcome  of  the  litigation. 

2.  As  the  real  party  at  interest  in  the  present 
case  failed  to  establish  by  proof  anjr  contractual 
relation  with  the  defendant  an  interlocutory 
injunction  was  properly  refused. 

(Syllabns  by  the  Court) 

Error  from  superior  court.  Coffee  county: 
J.  W.  Bennet  Judge. 

Action  by  the  Atlantic  &  Birmingham  Rail- 
road Company  and  others  against  the  South- 
em  Pine  Company  of  Georgia.    Judgment  for 

1 L  8e«  InJunoUon,  voL  n.  Cant  Die.  i  ML 
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defendant,  and  plaintiffs  bring  error.   Affirm- 
ed. 

J.  L.  Sweat,  for  plaintiffs  In  error.  W.  B. 
Kay  and  John  O.  McDonald,  for  defendant 
in  error. 

r.T7MPKIN,  P.  X  A  petition  for  Injunc- 
tion and  other  relief,  in  which  the  Southern 
Fine  Company  of  Georgia  was  named  as  de- 
fendant, was  filed  by  "the  Atlantic  &  Bli^ 
mlngham  Railroad  Company,  formerly  the 
Waycross  Air  Line  Railroad  Company,  and 
J.  E.  Wadley,  J.  L.  Sweat,  C.  C.  Grace,  W. 
W.  Beach,  A  Sessoma,  and  J.  S.  Bailey; 
also  J.  S.  Bailey  A  Co.  and  J.  B.  &  T.  Bonn, 
who  sue  for  the  use  of  said  railroad  com- 
pany." The  action  appears  to  have  been 
brought  in  renewal  of  the  litigation  involved 
in  the  case  of  Waycross  Air  Line  R.  Co.  v. 
Southern  Pine  Co.,  115  Ga.  7,  41  S.  B.  271, 
in  which  this  court  held  that  the  railroad 
company  could  not,  in  its  own  name  and 
right,  invoke  the  relief  sought  by  it.  In  ad- 
dition to  the  facts  then  relied  on,  which  are 
set  forth  In  the  opinion  filed  in  that  case  by 
Chief  Justice  Simmons,  the  plaintiffs  In  the 
present  proceeding  alleged  the  following: 
The  Atlantic  &  Birmingham  Railroad  Com- 
pany is  the  legal  successor  of  the  Waycross 
Air  Line  Railroad  Company.  On  February 
4,  1899,  in  pursuance  of  a  previous  tmder- 
standlng  between  the  stockholders  of  the 
latter  company  ana  certain  parties  to  whom 
Its  line  of  railway  bad  been  sold,  a  written 
contract  was  duly  entered  Into  "by  and  be- 
tween said  J.  S.  Bailey  &  Company  and  the 
said  Waycross  Air  Line  Railroad  Company" 
•whereby,  in  consiaeration  of  certain  reduced 
freight  rates  and  other  Inducements  offered 
by  the  railroad  company,  Bailey  &  Co.,  who 
were  the  owners  of  a  large  tract  of  timber, 
Agreed  to  erect  a  sawmill,  and  to  ship -over 
that  company's  line  the  entire  marketable 
product  manufactured  from  the  timber  stand- 
ing upon  various  lots  of  land  which  com- 
prised the  tract  Just  referred  to.  Bailey  & 
Co.  subsequently  sold  this  tract  of  timl>er 
to  J.  R.  &  X.  Bunn,  under  covenant  by  them 
to  perform  the  above-mentioned  contract,  and 
they.  In  turn,  sold  the  timber  to  the  Southern 
IMne  Company  under  a  like  covenant.  That 
company  erected  a  sawmill  upon  the  land, 
and,  agreeably  to  its  covenant  with  J.  R.  & 
T.  Bunn,  shipped  lumber  over  the  Waycross 
Air  Line  Railroad  "until  the  mouth  of  April 
in  the  year  1901.  when,  upon  said  sawmill 
•  •  •  being  destroyed  by  Are,  said  Way- 
cross  Air  Line  Railroad  Company  and  sal'1 
isonthem  Pine  Company  of  Georgia  there- 
upon agreed  that,  upon  the  same  terms,  and 
with  existing  rights  and  privileges,  the  Ball- 
ley  &  Company  timber  should  thereafter  be 
sawed  at  the  Nlcholls  mill  *  *  *  of  the 
said  Southern  Pine  Company  of  Georgia,  and 
the  lumber  therefrom  shipped  over  the  said 
Waycross  Air  Line  Railroad,  the  only  new 
condition  demanded  of  plaintiff  [the  Air  Line 


Railroad  Company,  presumably]  by  defendant 
being  additional  switch  facilities  at  that 
point,  and  for  the  purposes  aforesaid,  which 
were  furnished";  whereupon  the  Southern 
Pine  Company  continued,  for  a  short  time, 
to  make  its  shipments  of  lumber  over  the  Air 
Line  Railroad  at  the  reduced  rates  of  freight 
agreed  on.  Later,  however,  it  diverted  Its 
shipments  to  other  transportation  lines,  and 
refused,  and  still  refuses,  to  comply  with  its 
obligations  under  the  contracts  above  refer- 
red to,  notwithstanding  "the  said  railroad 
company,  relying  upon  the  terms  and  condi- 
tions of  the  contracts,  covenants,  and  agree- 
ments aforesaid,  and  acting  thereunder  In  the 
utmost  good  faith,  expended  large  sums  in 
the  Improvement  and  better  equipment  of  its 
said  road  to  enable  it  properly  to  transport 
the  lumber  sawed  from  the  aforesaid  tim- 
ber." The  result  of  the  refusal  on  the  part 
of  the  Southern  Pine  Company  to  comply 
with  its  obligations  in  the  premises  has  been 
"to  deprive  said  railroad  company  of  revenue 
arising  from  its  proportion  of  the  freight 
rate  provided  for"  In  said  contracts,  "amount- 
ing to  fifty  thousand  dollars,  or  other  large 
sum.  in  which  sum  said  railroad  company 
has  been  damaged;  and  unless  said  Southern 
Pine  Company  of  Georgia  is  restrained  and 
enjoined  and  compelled  to  specifically  per- 
form the  terms  and  conditions  of  the  agree- 
ments, contracts,  and  covenants  aforesaid,  by 
shipping  the  lumber  sawed  from  said  timber 
over  the  road  of  said  railroad  company, 
•  *  *  it  will  be  further  defrauded  and 
damaged  In  the  additional  amount  of  fifty 
thousand  dollars,  or  other  large  sum."  The 
Southern  Pine  Company,  "If  permitted  to  cut 
and  divert  the  shipment  of  the  lumber  as 
aforesaid,  would  not  be  able  to  respond  in 
damages,  and,  besides,  Is  subject  to  have  its 
affairs  wound  up  at  any  time  and  to  be  dis- 
solved." Though  the  sum  Just  named  would 
be  the  approximate  amoimt  of  the  loss  sus- 
tained, "it  would  be  difficult  to  properly  es- 
timate said  damages;  and,  moreover,  the 
said  railroad  company  requires  all  the  rev- 
enue to  which  it  Is  entitled  promptly  paid, 
from  time  to  time,  to  meet  Its  operating  ex- 
penses, •  •  •  and  hence  the  loss.  Injury, 
and  damage  to  which  It  Is  and  would  be 
subjected  •  •  *  are  irreparable."  To 
the  end  that  a  multiplicity  of  suits  may  be 
avoided,  it  is  necessary  that  the  rights  and 
duties  of  all  parties  concerned  should  be  as- 
certained and  determined  in  one  and  the 
same  action.  The  following  amendment  was 
subsequently  presented  and  allowed:  "And 
now  comes  [7]  plaintiffs  in  above-stated  case, 
and,  by  leave  of  the  court,  amends  [?]  the 
petition  filed  therein,  so  far  as  concerns  J. 
S.  Bailey  &  Company  and  J.  R.  &  T.  Bunn, 
or  effects  [7]  them  In  any  wise  whatever,  by 
alleging  that  the  contract  set  out  in  the 
fourth  paragraph  of  said  petition  [viz.,  that 
between  Bailey  &  Co.  and  the  Air  Line  Rail- 
road Company]  alleged  to  have  been  made 
and  executed,  and  the  damagei^  su^a^^i  by. 
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the  railroad  company  tor  a  breach  tbereof, 
la  80  alleged  by  the  plaintiff  the  Atlantic  & 
Birmingham  Railroad  Company." 

The  plaintiffs'  petition  was  met  by  a  tpo- 
dal  demurrer  containing  Tarlous  groundai — 
among  them,  the  following:  (1)  "There  Is 
a  misjoinder  of  parties  plaintiff,  there  being 
no  connection,  contractual  or  otherwise, 
shown  between  defendant  and  any  of  the 
plaintiffs  except  J.  R.  &  T.  Bunn";  (2)  "no 
cause  of  action  Is  alleged  or  attempted  to 
be  shown  against  defendant  in  favor  of  said 
J.  R.  &  T.  Bunn,  said  plaintiff  not  being 
alleged  to  hare  suffered  any  Injury  or  dam- 
age, and  no  breach  of  the  alleged  contract 
between  defendant  and  said  J.  R.  &  T.  Bunn 
being  alleged":  (3)  "there  Is  neither  privity 
nor  mutuality  of  contract  alleged  or  shown 
between  defendant  and  said  plaintiffs  J.  S. 
Bailey  &  Co.,  J.  S.  Bailey,  J.  E.  Wadley,  J. 
L.  Sweat,  O.  C.  Grace,  W.  W.  Beach,  or  A. 
Sessoms,  nor  Is  there  alleged  any  breach  of 
any  contract  between  them,  or  either  of 
them,  and  defendant,  nor  is  It  alleged  that 
they,  or  either  of  them,  have  suffered  any 
injury  or  damage  at  the  hands  of  defendant, 
nud  therefore  they  are  improper  parties  plain- 
tiff"; (4)  ihat  the  allegation  of  the  petition 
with  respect  to  the  sale  of  the  Air  Lhie 
Railroad  to  Wadley  and  his  associates,  and 
the  subsequent  contract  between  the  railroad 
company  and  Bailey  &  Co.,  are  wholly  im- 
material and  irrelevant,  as  are  also  the  al- 
legations as  to  the  contract  between  Bailey 
&  Co.  and  J.  R.  &  T.  Bunn  and  that  between 
the  firm  last  named  and  the  Southern  Pine 
Co.;  (5)  there  is  no  charge  of  insolvency  on 
its  part;  and  (6)  "It  appears  from  said  peti- 
tion that  the  damage  alleged  is  capable  of 
computation,  and  uu  facts  are  alleged  going 
to  show  that  a  judgment  in  law  should  not 
be  obtained  therefor,  or  that  such  a  Judg- 
ment, if  obtained,  could  noc  be  collected  from 
the  defendant."  The  Southern  Pine  Com- 
pany also  filed  an  answer  in  which  it  denied 
that  it  had,  as  alleged,  upon  the  burulng  of 
its  sawmill,  entered  into  a  contract  with  the 
Air  Line  Railroad  Company,  such  as  that 
declared  upon,  or  a  contract  of  any  kind 
with  respect  to  the  shipment  over  its  line  of 
all  of  the  lumber  manufactured  from  what 
was  known  as  the  "Bailey  &  Co.  tract  of 
timber."  An  Interlocutory  bearing  of  the 
case  was  had  upon  the  plaintiffs'  petition  as 
amended,  and  the  defendant's  demurrer  and 
answer  thereto,  at  which  much  evidence  was 
introduced  by  both  sides,  and  which  resulted 
in  an  order  denying  the  Injunction  prayed 
for.  Error  is  assigned  upon  the  passing  of 
this  order. 

1.  In  view  of  the  decision  rendered  by  this 
court  in  Waycross  Air  Lhie  R.  Co.  t.  South- 
em  Pine  Co.,  cited  supra,  it  is  obvious  that, 
as  was  clearly  pointed  out  in  the  defendant's 
special  demurrer,  "tliere  is  neither  privity  nor 
mutuality  of  contract  alleged  or  shown  be- 
tween" the  Southern  Pine  Company  and 
"Bailey  &  Co.,  J.  S.  BaUey,  J.  B.  Wadley,  J. 


L.  Sweat,  C.  C.  Grace,  W.  W.  Beach,  or  A. 
Sessoms."    Accordingly,  none  of  these  parties 
should  have  been  Joined  with  either  the  rail- 
road company  or  J.  B.  &  T.  Bunn  as  plain- 
tiffs to  the  action.    It  is  true  that  privity  of 
contract  is  shown  between  the  defendant  and 
J.  R.  &  T.  Bunn;  but  why  they  were  deemed 
necessary,  or  even  proper,  parties  to  the  pres- 
ent action.  Is  not  altogether  dear.    Apparentiy 
they  had  nothing  more  than  a  bare  speaking 
acquahitance  with  the  Waycross  Air  Line  Rail- 
road Company,  and  do  not  appear  to  be  on 
terms  of  any  greater  intimacy  with  its  suc- 
cessor.   They  were  not  parties  to  the  alleged 
contract  between  the  Air  Line  Railroad  Com- 
pany and  the  Southern  Pine  Company,   and 
therefore  have  no  right  to  demand  its  enforce- 
ment.    It  is  equally  apparent  that,  as  the  Air 
Line  Railroad  Company  was  not  a  party   to 
the  contract  between  the  defendant  and  J.  R. 
&  T.  Bunn,  the  plaintiff  railroad  company  can 
claim  nothing  under  that  contract.    While  J. 
R.  &  T.  Bnnn  undertake  to  "sue  for  the   nse 
of  said  railroad  company,"  they  do  not  set  up 
any  facts  going  to  show  they  have  a  right  to 
maintain  the  action  for  their  own  benefit  or 
protection,  and  are  therefore  in  a  position  to 
nominate   the  plaintiff   railroad   company   as 
usee.    They  cannot  possibly  sustain  any  In- 
Jury  or  loss,  save  In  the  event  they  are  called 
upon  by  Bailey  &  Co.  to  respond  in  damages 
for  a  breach  of  contract    The  plaintiffs'  peti- 
tion does  not  seem  to  have  been  framed  upon 
the   theory   that,    unless    the   Southern    Pine 
Company  Is  enjoined  from  making  ittelf  far- 
ther liable  in  damages,  there  is  reason  to  ap- 
prehend that  the  Atlantic  &  Bfarmingbam  Rail- 
road Company  will  enter  suit  upon  the  con- 
tract between  Its  predecessor  and  Bailey    & 
Co.,  and  that  they,  in  turn,  will  institute  an 
action  for  damages  on  the  contract  between 
them  and  J.  R.  &  T.  Bunn,  who,  because  of 
the  Insolvency  of  the  defendant,  will  be  the 
ultimate  sufferers.    We  certainly  would  not 
feel  authorized  to  place  ui)on  the  petition  sach 
a  construction,  had  it  been  demurred  to  on  the 
ground  that  there  was  a  misjoinder  of  causes 
of  action.    Giving  effect  to  the  amendment 
filed  to  the  petition,  wherein  it  was  explicitly 
stated  that  neither  Bailey  &  Co.  nor  J.  R.  & 
T.  Bunn  joined  with  the  plaintiff  railroad  com- 
pany In  alleging  the  execution  and  breach  of 
the    contract    between    its    predecessor    and 
BaUey  &  Co.,  we  are  forced  to  the  conclusion 
that  the  idea  of  the  pleader  was  that  by  mak- 
ing the  firm  of  J.  R.  &  T.  Bunn  a  nommai 
party  plaintiff,   ostensibly  Interested  In   pro- 
tecting the  Atlantic  &  Birmingham  Railroad 
Company   against  further  loss,    it  would   be 
placed  in  a  situation  where  It  could  demand 
the  enforcement  of  a  contract  to  which  it  was 
not  a  iHirty,  and  in  which  it  had  no  interest 
whatsoever.     It  is  not  within  the  province  of 
a  court  of  equity  to  make  parties  to  contracts. 
This  we  undertook  to  decide  .when  the  case 
above  cited  was  before  us.    Under  the  aver- 
ments of  the  plaintiffs'  petition  as  amended. 
J.  R.  &  T.  Bunn  appear  to  be  neither  more 
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oor  lew  tban  interlopers,  attempting  to  inter- 
meddle In  a  legal  controversy  with  tbe  out- 
come of  which  they  have  no  real  concern.  If, 
for  their  own  protection  and  tbe  Incidental 
benefit  of  the  plaintlfC  railroad  company,  they 
desired  to  enforce  by  way  of  Injunction  tbe 
contract  between  titem  and  tbe  Southern  Pine 
Company,  tbey  should  have  instituted  in  their 
own  name  and  right  a  separate  and  independ- 
ent proceeding,  fully  setting  forth  the  facts 
upon  which  they  relied  as  entitling  them  to 
equitable  relief.  If  the  Southern  Pine  Com- 
pany is,  in  point  of  fact,  insolvent,  and  there- 
fore unable  to  respond  in  damages,  we  see  no 
reason  why  such  a  proceeding  might  not  have 
been  successfully  prosecuted.  But  It  is  a  mat- 
tor  of  grave  doubt  whether  J.  R.  &  T.  Bunn 
would  be  entitled  to  an  injunction  upon  the 
theory  that  the  damages  resulting  from  a  fur- 
ther breach  by  the  Southern  Pine  Company  of 
its  contract  with  them  would  be  Incapable  of 
ascertainment,  since,  were  this  true,  they  could 
not  be  held  liable  on  their  covenant  to  Bailey 
&  Co.  for  more  tban  nominal  damages,  the 
payment  of  which  would  not  operate  as  an 
Irreparable  injury,  to  prevent  which  a  court 
exercising  equitable  Jurisdiction  could  be 
called  upon  to  adopt  prompt  and  effective 
measures. 

2.  As  has  been  seen,  it  was  alleged  in  the 
plaintiffs'  petition  that,  after  the  sawmill 
erected  by  the  Southern  Pine  Company  was 
destroyed  by  fire.  It  entered  into  a  new  and 
tndepoident  contract  with  the  Waycross  Air 
Line  Company  with  respect  to  the  future  ship- 
ment of  lumber  over  that  company's  line  of 
road.  We  are  much  inclined,  however,  to 
agree  with  counsel  for  the  defendant  in  error 
that  no  satisfactory  reason  was  assigned  why 
It  was  necessary  to  the  protection  of  the  rail- 
rood  company  that  the  Southern  Pine  Com- 
pany should  be  enjoined  from  committing  a 
further  breach  of  this  alleged  contract  But 
be  this  as  It  may,  his  honor  below  rightly  held 
that  the  plalntlflr  railroad  company  was  not 
entitled  to  the  extraordinary  relief  sought;  for 
on  the  Interlocutory  hearing  of  the  case  the 
fnct  was  develoi)ed  that  no  such  contract  was 
ever  entered  into  by  and  between  the  Sonth- 
<>m  Pine  Company  and  the  Waycross  Air  Line 
Railroad  Company.  As  tbe  rulings  above  an- 
nounced practically  dispose  of  the  case  upon 
its  substantial  merits,  we  deem  It  unnecessary 
to  deal  with  other  points  presented  by  the 
bill  of  exceptions. 

Tudgment  afHrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


WALDBN  V.  A.  P.  BRANTLEY  CO. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 
HOMGSTBAO  EXEMPTIONS. 

1.  Though  land  bouglit  with  the  proceeds  of 
a  homestead  is  homestead  property,  and  ordina- 
rily stands,  as  to  exemptions  from  sale,  on  the 

t  L  See  Homestead,  vol.  25,  Cent.  Dig.  i  23S. 


same  footing  as  the  original  homestead,  this  is 
not  true  as  against  tlie  rights  of  one  who,  bona 
fide  and  for  value,  acquires  a  lien  on  sach  land, 
without  knowledge,  either  actual  or  construc- 
tive, of  its  homestead  character. 

2.  Applying  the  rule  above  announced  to  the 
conflicting  evidence  in  the  present  case,  and 
giving  to  tbe  defendant  in  error  the  benefit  of 
uiat  view  of  the  same  most  favorable  to  it,  as 
it  was  tbe  right  of  the  judge  to  do,  there  was 
no  abuse  of  discretion  in  refusing  to  grant  the 
Interlocutory  injunction. 

8.  The  ruling  made  in  Broome  v.  Davis,  87 
Oa.  S84,  IS  S.  E.  749.  is  not  in  conflict  with 
this  ruling. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court.  Pierce  county; 
Jos.  W.  Bennet.  Judge. 

Action  by  C.  E.  Walden  against  the  A.  P. 
Brantley  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Afilrmed. 

John  C.  McDonald,  for  plaintiff  In  error. 
Leon  A.  Wilson,  for  defendant  in  error. 

LITTLE,  J.  Walden,  as  head  of  a  family, 
sought  to  enjoin  the  Brantley  Company  from 
selling  a  house  and  lot  in  the  city  of  Way- 
cross.  By  his  petition  he  made  substantially 
the  following  case:  In  March,  1877,  he  bad 
set  apart  to  him,  as  the  head  of  a  family, 
a  homestead  of  realty  and  personalty,  the 
realty  being  a  certain  place  whereon  he  then 
resided.  Thereafter,  In  1881,  under  an  order 
granted  by  the  Judge  of  the  superior  court, 
the  realty  and  some  of  the  personalty  exempt- 
ed was  sold,  and  the  proceeds  were  reinvested 
In  a  house  and  lot  on  Albany  avenue.  In  the 
city  of  Waycross.  In  1899  that  property  was 
exchanged  for  the  house  and  lot  situated  on 
the  northwest  comer  of  Isabella  and  Rems- 
hart  streets.  In  the  same  city.  He  removed 
his  family  there,  and  that  has  been  their 
home  continuously  to  this  day.  This  last-nam- 
ed property  was  purchased  with  the  proceeds 
of  the  homestead  which  had  been  regularly 
set  apart  to  him.  The  deed  conveying  tliis 
■property  to  petitioner  was  made  by  A.  L. 
Johnson.  It  conveyed  the  land  directly  to 
petitioner,  and  was  duly  witnessed  and  re- 
corded. In  the  year  1901  petitioner  and  C. 
T.  Walden,  his  brother,  engaged  in  the  naval 
stores  and  turpentine  business  In  Clinch  coun- 
ty, and  bargained  for  a  turpentine  plant 
from  one  Guthrie,  who  was  indebted  to  the 
A.  P.  Brantley  Company.  Guthrie  sold  this 
plant  to  the  petitioner  and  his  brother,  and 
took  their  promissory  notes  in  payment  there- 
for. These  notes  Guthrie  transferred  to  Ms 
creditors,  and  in  that  way  the  Brantley  Com- 
pany came  Into  possession  of  them.  Petition- 
er and  his  brother  borrowed  $500  from  tbe 
Brantley  Company,  and  executed  a  mortgage 
to  secure  the  notes  so  transferred,  as  well 
as  the  ?500  borrowed,  covering  certain  prop- 
erty, among  which  was  the  pi'operty  in  ques- 
tion. The  petitioner  alleged  that  be  had  no 
right  to  execute  that  mortgage,  and  that  the 
'Brantley  Company  knew,  or  ought  to  have 
known,  such  fact,  as  the  property  was  home- 
stead property;  that  the  mortgage  given  cwi- 
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talned  a  power  of  sale,  and  the  Brantley 
Company  were  proceeding  under  that  power 
to  sell,  were  advertising  all  of  the  propo^ 
described  In  the  mortgage,  and.  If  not  re- 
strained, would  sell  the  house  and  lot  in 
Waycross.  Waiving  discovery,  petitioner  ask- 
ed for  an  injunction  to  restrain  the  Brantley 
Company  from  selling  the  bouse  and  lot  be- 
fore described.  To  this  petition  were  attach- 
ed copies  of  the  homestead  proceedings,  which 
were  regular  on  their  face,  and  set  apart  cer- 
tain described  property  as  an  exemption  of 
personalty  and  realty.  On  the  presentation 
of  this  petition,  a  temporary  restraining  or- 
der was  granted,  and  a  rule  nisi  directed  to  is- 
sue. The  defendant  answered,  setting  up  the 
fact  that  petitioner  and  his  brother  had  bor- 
rowed $500  from  it,  and  had  executed  a  mort- 
gage to  secure  this  sum,  together  with  certain 
promissory  notes  which  it  held  against  the 
firm  of  C.  E.  &  O.  T.  Walden.  It  denied  that 
the  realty  described  in  the  mortgage  was  ob- 
tained by  the  proceeds  of  a  sale  of  a  home- 
stead, but  averred  that  it  was  the  property 
of  the  petitioner,  and  was  his  property  at 
the  time  of  the  execution  and  delivery  of  the 
mortgage,  but  alleged  that,  if  the  proceeds  of 
any  homestead  were  invested  In  this  jK'op- 
«rty,  it  had  no  notice  or  knowledge  of  any 
snch  fact  at  the  time,  and  that  it  In  good 
faith  and  for  value  accepted  the  notes  of 
0.  E.  &  C.  T.  Walden,  and  the  mortgage 
given  to  secure  them.  The  defendant  further 
answered  that  before  the  execution  of  the 
mortgage  it  held  a  note  signed  by  C.  E.  & 
0.  T.  Walden.  payable  to  Guthrie,  for  $750, 
and  that  at  the  time  of  the  maturity  of  the 
same  it  was  not  paid,  and  the  defendant  en- 
tered snlt  on  the  same.  Thereupon  the  Wald- 
ens  proposed  that,  if  defendant  would  ad- 
vance them  $500  In  money  and  goods  for  the 
purpose  of  operating  their  turpentine  busi- 
ness, they  would  secure  defendant  with  the 
property  mentioned  In  the  mortgage.  This 
proposition  was  accepted,  and  thereupon  the 
makers  of  the  notes  executed  a  mortgage  on 
the  property  described,  which  Includes  the 
house  and  lot  in  the  city  of  Waycross,  to 
secure  their  notes,  aggregating  the  sum  of 
$1,200.  Before  the  notes  and  mortgage  were 
executed,  the  president  of  the  defendant  com- 
pany asked  both  C.  E.  and  C.  T.  Walden 
If  there  was  any  incumbrance  on  the  property 
sought  to  be  mortgaged,  and  both  stated  to 
him  there  was  not  They  also  stated  that 
there  was  no  homestead  against  the  property. 
Defendant  acted  in  good  faith  throughout  the 
transaction,  and  took  the  notes  and  mortgage 
bona  fide  and  for  value,  without  any  knowl- 
edge that  any  of  such  property  was  impressed 
with  the  homestead,  or  proceeds  of  the  home- 
stead. 

At  the  hearing,  It  was  shown  that  in  April, 
1809,  A.  L.  Johnson,  In  consideration  of  $500, 
conveyed  to  Charles  E.  Walden  the  house 
and  lot  in  the  city  of  Waycross,  on  the  comer 
of  Isabella  and  Remshart  streets;  and  after 
testifying  that  he  was  the  head  of  a  family. 


and  that  the  house  and  lot  had  been  purchas- 
ed by  the  proceeds  of  the  homestead  which 
had  been  set  apart  to  him,  be  further  said 
that  before  the  execution  of  the  mortgage 
he  told  Mr.  A.  F.  Brantley,  the  chief  officer 
of  the  defendant  company,  that,  while  there 
was  no  mortgage  or  lien  against  the  property, 
yet  he  had  obtained  a  homestead  for  his 
family  several  years  ago,  and  that  the  pro- 
ceeds of  that  homestead  was  his  Waycross 
home,  on  which  he  was  about  to  execute  this 
lien.  He  further  said  that  when  the  original 
homestead  property  was  sold,  and  reinvested 
in  a  home  on  Albany  avenue,  he  did  not  ob- 
tain from  the  owner  any  deed  to  that  place, 
up  to  the  time  be  made  an  exchange  of  the 
property  <m  Albany  avenue  for  the  property 
on  Remshart  street,  and  when  he  exchanged 
the  property  on  Altmny  avenue  for  his  present 
home  he  had  the  original  owner  to  execute 
titles  to  the  same  to  A.  L.  Johnson,  and  that 
Johnson,  In  turn,  executed  to  plaintiff  title  to 
the  property  on  Isabella  and  Remshart  streets. 
C.  T.  Walden  also  testified  that,  before  the 
mortgage  to  the  Brantley  Company  was  ex- 
ecuted, he  had  heard  his  brother,  the  petition- 
er, tell  A.  P.  Brantley,  of  the  Brantley  Com- 
pany, that  the  propoty  he  was  mortgaging 
was  the  proceeds  of  an  alleged  homestead 
set  apart  for  the  use  of  his  family  some  years 
ago.  Defendant  Introduced  its  mortgage,  and 
the  evidence  of  two  witnesses  who  testified. 
In  substance,  to  the  facts  set  np  In  Its  answer, 
and,  among  other  facts,  that  the  makers  of 
the  mortgage  came  to  an  agent  of  the  com- 
pany and  proposed  to  adjust  their  indebted- 
ness by  a  mortgage  on  the  property  in  Way- 
cross;  that  this  was  accepted,  and  the  notes 
and  mortgage  then  executed;  and  that,  on  in- 
quiry, each  of  the  mortgagors  said  there  was 
no  homestead  or  exemption  on  the  property. 
At  the  conclusion  of  the  evidence,  the  Judge 
refused  to  grant  the  Injunction  as  prayed  for, 
and  revoked  the  temporary  restraining  order, 
to  which  Walden  excepted. 

1.  The  only  question  which  arises  in  this 
case  Is  whether  the  trial  Judge  erred  in  re- 
fusing to  grant  the  injunction.  It  to  not 
contested  that,  at  the  time  of  the  execution 
of  the  mortgage,  C.  B.  Walden  held  a  deed 
to  the  lot  which  he  had  mortgaged,  and  that 
Johnson,  the  previous  owner,  bad  executed 
title  to  him  Individually.  It  has  been  re- 
peatedly ruled  by  this  court  that  property 
purchased  with  the  proceeds  of  a  homestead 
is  as  much  exempt  from  levy  and  sale  as  the 
original  iM-operty  set  apart  as  a  homestead 
would  be.  In  the  case  of  Johnson  v.  Red- 
wine,  105  Ga.  449,  38  S.  E.  676,  it  was  also 
ruled  that  one  who  takes  a  mortgage  upon 
land  purchased  with  the  proceeds  of  ex«npt- 
ed  property,  and  who  knows,  or  is  charge- 
able with  notice,  that  such  was  the  fact, 
acquires  his  lien  subject  to  the  exemption 
rights.  On  the  other  hand,  the  rule  that  a 
mortgagee,  to  the  extent  of  his  Interest  In  the 
land  mortgaged,  stands  upon  the  same  foot- 
ing as  any  other  bona  fide  purchaser  without 


Digitized  by  VjOOQIC 


Ga.) 


TIOHENOB  ▼.  WILLIAMS  BLOCK  PAVEMENT  CO. 


605 


notice,  has  been  repeatedly  recognized  (Lane 
V.  Partee,  41  Oa.  202;  Broome  v.  Davis,  87 
Ga.  584,  18  S.  E.  749),  and  that  an  Innocent 
purchaser  of  land,  for  value  and  without 
notice,  is  protected  against  any  secret  equity 
'Which  another  has  in  such  land,  bo  that  as- 
suming that  the  house  and  lot  in  question 
was  purchased  with  the  proceeds  of  a  home- 
stead regularly  set  apart,  yet  If,  at  the  time 
of  the  execution  of  the  mortgage,  the  Brant- 
ley Company  did  not  have,  and  were  not 
chargeable  with,  notice  of  such  fact,  and  in 
good  faith  advanced  money  to  Walden  on 
the  security  of  a  lien  on  the  property,  title 
to  which  then  stood  in  his  name,  It  took  a 
lien  superior  to*the  claim  of  the  homestead 
thereon.  On  the  contrary.  If  the  company 
bad  such  notice,  or  was  chargeable  with  the 
same,  the  lien  which  It  took  was  subject  to 
the  homestead  right. 

2.  In  this  state  an  interlocutory  Injunction 
Is  not  a  matter  of  right,  but  of  discretion. 
This  discretion  is  intrusted  by  law  not  to 
the  supreme  conrt,  but  to  the  Judges  of  the 
superior  courts.  Barfleld  v.  Pntzel,  92  6a. 
442,  17  8.  E.  616;  Brumby  v.  Bell,  66  Ga. 
116.  If  the  Brantley  Company  took  their 
mortgage  with  notice  that  the  house  and  lot 
on  which  it  took  a  Hen  was  homestead  prop- 
erty, either  directly  or  indirectly,  then  the 
Judge  should  have  granted  the  injunction. 
On  the  contrary,  if  it  did  not  have  such 
notice,  the  injunction  should  not  have  been 
granted.  Whether  It  had  notice  or  not  was 
a  question  of  fact  The  evidence  in  relation 
thereto  was  In  direct  conflict.  The  truth  as 
to  the  question  raised  was  involved.  An 
equal  number  of  witnesses  swore  to  the  con- 
trary as  to  this  point,  and  the  judge.  In  de- 
termining the  question,  was  required  to  pass 
on  the  credibility  of  the  witnesses  and  de- 
termine the  truth  of  the  matter.  In  doing 
80,  be  gave  credit  to  the  witnesses  of  the  de- 
fendant; and,  if  they  were  to  be  believed, 
the  injunction  was  rightly  and  properly  re- 
fused. This  court  cannot  lawfully  reverse 
the  judgment,  which  depended  upon  the  solu- 
tion of  this  contested  question  of  fact,  unless 
the  judge  abased  his  discretion,  and  we  are 
not  able  to  say  that  he  did.  But  It  Is  argued 
by  counsel  for  the  plaintiff  In  error  that  the 
injunction  ought  not  to  have  been  denied, 
because  the  damage  which  would  be  caused 
to  the  plaintiff  by  a  consummation  of  the 
sale  would  inflict  irreparable  injury  upon 
him  and  his  family,  and,  inasmuch  as  the 
question  of  notice  was  a  contested  one,  that 
the  injunction  should  be  granted  at  least 
until  this  question  was  decided  by  a  Jury. 
In  reply  to  this  It  may  be  said  that.  If  the 
plaintiff  had  no  notice,  it  was  his  right  to 
■ell  the  house  and  lot  under  his  agreement; 
and,  having  such  right,  it  would  wwk  an 
Injustice  to  blm  to  nnduly  postpone  It.  How- 
ever, these  and  kindred  matters  are  by  law 
left  to  the  determination  of  the  Judge  In 
mllng  on  the  application  for  injunction.  He 
has  ruled  In  this  case.    His  ruling  was  amply 


supported  by  evidence,  and  we,  not  having 
tlie  information  as  to  the  witnesses  who 
testified  in  the  case  that  the  judge  had, 
would  only  be  indulging  in  a  surmise  were 
we  to  say  that.  In  our  opinion,  the  truth  of 
the  contested  question  was  one  way  or  an- 
other. So  we  do  not  find  that  his  discretion 
was  abused. 

3.  The  ruling  made  in  the  case  of  Broome 
v.  Davis,  supra,  Is  in  no  sense  In  conflict  with 
anything  which  we  have  herein  laid  down. 
While  this  court  there  ruled  that  land  paid 
for  with  homestead  land  was  homestead 
property,  though  the  deed  to  It  be  taken  in 
the  name  of  some  one  else  than  the  head  of 
the  family,  and  reversed  the  Judgment  of 
the  trial  Judge,  who  held  that  the  property 
was  subject  to  the  mortgage  execution,  be- 
cause of  the  fact  that  it  was  homestead 
property,  yet  an  examination  of  the  case 
distinctly  discloses  that  this  ruling  was  made 
because  at  the  time  of  the  execution  of  the 
mortgage  the  creditor  was  charged  with 
notice  of  the  homestead  character  of  the 
land. 

The  trial  judge  did  not.  In  our  opinion, 
commit  any  error  In  refusing  to  grant  the 
injunction. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


TICHENOE  V.  WILLIAMS  BLOCK  PAVE- 
MENT CO.  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

CORPORATIONS— STOCK     SUBSCRIPTIONS-COL- 
LECTION BY  RBCBIVBR. 

1.  A  court  of  equity  will  not  authorize  or  di- 
rect the  receiver  of  a  business  corporation  to 
sue  for  and  collect  unpaid  stock  Buoscriptions, 
when  It  appears  that  there  Is  no  existing  cred- 
itor who  has  an  unsatisfied  debt  against  the 
cotiioration,  and  that  the  .  only  purpose  for 
which  such  authority  is  sought  is  to  provide  a 
fund  for  meeting  obli^ntions,  on  the  part  of  the 
corporation,  which  it  is  altogether  probable  will 
arise  in  the  future,  and  at  a  time  when  the 
corporation  will  hare  no  solvent  stockholder. 

(Syllabus  by  the  Court.) 

B<rror  from  superior  court,  B^ton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  W.  R.  TIchenor,  receiver,  against 
the  Williams  Block  Pavement  Company  and 
others.  Judgment  for  defendants.  Plaintiff 
brings  error.    Affirmed. 

Burton  Smith  and  Geo.  Gordon,  for  plain- 
tiff In  error.  W.  O.  Wilson  and  Jas.  L.  May- 
son,  for  defendants  In  error. 

LITTLE,  J.  On  tho  petition  of  the  Amer- 
ican Bonding  &  Trust  Company  of  Baltimore 
city,  the  assets  of  a  private  corporation  using 
the  name  of  the  Williams  Block  Pavement 
Company  were  placed  in  the  bands  of  TIch- 
enor, as  permanent  receiver,  and  all  persons 
were  enjoined  from  Interfering  with  him  In  bis 
control  of  the  assets  of  that  company.  The 
petition  on  which  the  receiver  was  appointed 
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alleged  that  In  the  fall  of  1887  the  defendant 
company  paved  North  avenue  from  Peachtree 
to  West  Peachtree  street,  and  from  West 
Peachtree  to  Williams  street,  with  wooden 
blocks;  that  this  work  was  done  for  the  city 
of  Atlanta,  under  certain  contracts  made  with 
the  city;  that  the  defendant  company  was 
required  to  give  bond,  with  security,  for  the 
execution  of  said  contracts;  that  petitioner 
executed  for  the  defendant  two  bonds,  one  for 
^,000  and  one  for  $3,000,  to  secure  the  ex- 
ecution of  said  contracts;  that  the  defendant 
company  proceeded  under  said  contracts, 
which,  when  completed,  were  accepted  by  the  ! 
city  of  Atlanta;  that  under  the  terms  of  these 
contracts  the  pavements  were  to  be  kept  In 
good  condition  for  ten  years;  that  about  three 
years  have  dapsed  since  the  work  was  com- 
pleted, and  the  pavement  Is  rapidly  getting 
In  bad  condition,  and  Is  now  in  need  of  Im- 
provements In  the  way  of  a  coat  of  tar  or 
some  substance  to  be  put  on  the  wooden 
blocks,  and  unless  this  is  done  the  pavement, 
laid  by  the  defendant  company  wlU  rapidly 
rot;  that  if  these  blocks  should  now  receive 
proper  attention  a  comi)aratively  small  amount 
of  money  would  imt  them  in  a  satisfactory 
condition,  but  if  the  pavements  are  allowed  to 
remain  in  the  present  condition  they  will  rapid- 
ly deteriorate,  and  in  a  short  time  will  require 
many  thousand  dollars  to  put  them  in  repair; 
that  the  city  of  Atlanta,  through  Its  proper 
officer,  has  notified  both  the  defendant  com- 
pany and  petitioner  that  Immediate  steps  must 
be  taken  to  put  these  pavements  in  condition, 
and  petitioner  has  urged  the  defendant  com- 
pany to  do  80,  but  it  has  done  nothing,  and 
is  making  no  effort  to  do  anything;  that  the 
company  has  gone  out  of  business,  has  no 
office,  and  its  officers  manifest  indifference  as 
to  the  result;  that  it  did  not  make  a  business 
success;  that  it  was  understood  at  the  time 
the  bonds  were  executed  that  It  had  a  capital 
stock  of  $25,000,  and  that  10  per  cent,  of  this 
had  been  paid  in;  that,  notwithstanding  re- 
peated demands  on  the  part  of  petitioner,  the 
officers  and  stockholders  of  defendant  have 
taken  no  action,  bnt  refuse  to  do  anything; 
tliat  only  three  of  the  stockholders  are  sol- 
vent, and  one  of  these  claims  that  be  never 
was  a  stockholder,  and  only  one  of  those  who 
is  solvent  admits  that  he  is  a  stockholder,  and 
his  assets  are  decreasing  rapidly;  that  the 
only  opportunity  to  collect  any  money  from 
defendant  will  be  through  a  receiver,  and  a 
suit  by  him  against  the  stockholders;  that  the 
amounts  for  which  petitioner  would  be  liable 
on  the  bonds  which  it  executed  are  increasing 
with  great  rapidity;  that  petitioner  has  been 
unable  to  find  the  stockholders'  book  or  any 
other  book  of  the  defendant  company,  and  its 
officers  say  they  know  nothing  of  the  books, 
records,  and  papers  of  defendant  Under 
these  allegations,  and  in  response  to  proper 
prayers,  a  receiver  was  appointed  by  consent 
of  the  parties  after  the  city  of  Atlanta  bad 
Intervened  and  been  made  a  party  plaintiff 
in  the  case.    Subsequently  Tichenor,  the  re- 


cci^er,  filed  in  the  superior  court  of  Fulton 
county  a  petition  in  which  he  alleged  tbut 
in  his  opinion,  for  reasons  set  out  in  the  peti- 
tion under  which  the  receiver  was  appointed, 
it  was  necessary  to  call  in  ail  of  the  unpaid 
stock  subscriptions  in  order  to  discharge  final 
obligations  and  carry  out  Its  contracts.  There- 
fore he  prayed:  First,  for  an  order  authoriz- 
ing and  db%cting  him  to  make  a  call  on  eadi 
8ubs<-riber  for  the  immediate  payment  of  bis 
unpaid  subscription,  to  wit,  90  per  cent.;  sec- 
ond, that  he  be  authorized  to  sue  such  sub- 
scribers as  fail  to  comply  with  such  call.  A 
rule  nisi  was  issued  and  served,  and  subse- 
quently the  receiver  amended  his  petition,  and 
alleged  that  it  would  requlra  from  1^8,000  to 
$10,000  to  keep  the  pavement  In  repair  during 
the  contract;  that  the  company  had  failed  to 
keep  the  same  in  repair,  and  there  was  a 
present  demand  by  the  city  on  the  company 
for  repairs  to  the  extent  of  $1,000,  and  de- 
fendant company  has  less  than  $500  assets, 
except  its  stock  subscriptions;  tliat  most  of 
the  stockholders  are  insolvent,  and  the  only 
solvent  stockholder  who  admits  himself  to  be 
such  is  wasting  his  assets,  and  will  in  a  few 
years  l>e  insolvent;  and  that  the  repabrs  will 
continue  to  be  necessary  during  some  years. 
At  the  hearing  the  defendant  company  de- 
murred to  the  petition,  as  amended,  on  the 
grounds  that  no  liquidated  debts  due  by  the 
defendant  company  are  shown  by  the  petition, 
for  the  payment  of  which  the  receiver  would 
be  authorized  to  sue  and  collect  unpaid  stock 
subscriptions;  that  the  amount  sought  to  l>u 
collected  by  the  receiver  was  largely  In  excess 
of  any  liability  due  by  the  defendant,  as 
shown  by  the  petition;  that  no  liability  Is 
shown  to  have  been  incurred  by  the  American 
Bonding  &  Trust  Company  which  the  receiver 
would  be  authorized  to  i>ay,  should  he  col- 
lect the  subscriptions  as  prayed  for;  and  that 
the  petition  for  receiver  was.  In  effect,  one 
simply  to  collect  and  hold  funds  in  contempla- 
tion of  a  debt  which  might  arise  In  the  future. 
The  Judge  denied  the  prayer,  sustained  the 
demurm,  and  dismissed  the  petition.  To 
these  rulings  the  receiver  excepted. 

The  question  thus  arises  whether  the  trial 
Judge  erred  in  refushig  to  grant  the  prayers 
of  the  receiver.  We  do  not  think  he  did.  It 
does  not  appear  that  the  pavement  company 
was  a  debtor  either  to  the  bonding  and  trust 
company  or  to  any  other  person  or  corpora- 
tion. It  is  true,  the  pleadings  show  that  the 
pavement  company  is  practically  out  of  busi- 
ness, that  its  assets  are  small,  and  that  in 
all  probability  it  would  be  both  unwilling  and 
unable  to  comply  with  the  contracts  which 
it  had  entered  into  with  the  city  of  Atlantn. 
and  by  its  failure  so  to  comply  the  American 
Bonding  &  Trust  Company  would  at  some 
time  in  the  future,  sooner  or  later,  suffer  loss. 
We  do  not  understand  that  the  subscribers  to 
the  capital  stock  of  a  corporation  are  liable 
for  their  unpaid  subscriptions  to  any  person 
except  (1)  the  corporation  in  which  the  shares 
are  held,   and  (2)  the  creditors  of  such  cor- 
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poratlon;  and,  as  we  understand  the  rule,  no 
recovery  can  be  had  against  them  by  the 
latter  unless  two  things  are  made  to  appear: 
First,  that  the  corporation  la  Insolvent;  and, 
second,  the  existence  of  a  debt  or  debts  due 
by  the  corporation,  which  the  collection  of 
sucb  subscriptions  Is  Intended  to  liquidate. 
Mr.  Elliott,  In  his  treatise  on  Private  Cwpora- 
tions  (section  571),  declares  that  "the  right  to 
proceed  against  a  stockholder  is  dependent 
upon  the  existence  of  a  debt  due  from  the 
•corporation  to  Its  creditors."  Mr.  Beach,  In 
the  first  volume  of  bis  work  on  Private  Cor- 
porations (section  115),  declares,  on  authority, 
that  "at  common  law  the  stockholders  In  a 
corporation  are  not  liable  individually  for  the 
4<orporate  debts."  In  section  123  of  this  same 
work  he  says:  "The  personal  liability  of 
stockholders  for  the  debts  of  the  company  is 
secondary  to  that  of  the  company  Itself,  and 
tioes  not  accrue  until  the  corporate  assets 
have  been  exhausted,  or  clearly  shown  to  be 
Insufficient  to  meet  the  demands  of  creditors;" 
in  support  of  which  he  cites  many  cases  in 
note  3,  p.  233.  In  their  treatise  on  Private 
Corporations  (volume  3,  p.  2428),  Clark  and 
Marshall  state  the  rule  thus:  "Any  balance 
that  may  be  due  from  the  stockholders  of  a 
corporation  on  their  stock  constitutes  a  part 
of  the  assets  of  the  corporations,  and,  on  the 
dissolution  or  Insolvency  of  the  corporation,  Its 
credltcrs,  having  exhausted  their  legal  reme- 
dies against  the  corporation,  may  sue  in  equi- 
ty to  compel  the  stockholders  to  pay  in  the 
same,  and  have  it  applied  to  the  satisfaction 
of  their  claims."  Mr.  Cook,  In  his  treatise  on 
Stock  and  Stockholders  (volume  1,  i  200),  aft- 
er declaring  that  while  it  is  settled  law  in  the 
United  States  that  unpaid  subscriptions  con- 
stitute a  trust  fund  for  tbe  benefit  of  corpo- 
rate creditors,  and  that  sucb  unpaid  balances 
are  not  the  primary  or  regular  fund  for  the 
payment  of  corporate  debts,  also  says: 
"When  the  corporation  is  in  default  and  em- 
barrassed, or  for  any  reason  falls  to  pay  Its 
debts,  then  its  creditors  have  rights  with  ref- 
erence to  such  unpaid  subscriptions.  They 
then  have  the  right  to  know  whether  all  tbe 
subscriptions  for  stock  have  been  fully  paid 
In.  and,  if  not,  the  right  to  compel  such  pay- 
ment." He  then  declares  that  "the  well- 
established  rule  upon  this  point  is  that  a  cor- 
porate creditor's  suit  to  enforce  payment  of 
unpaid  subscriptions  can  be  properly  brought 
only  after  a  judgment  at  law  has  been  ob- 
tained against  the  corporation,  and  an  execu- 
tion returned  unsatisfied."  The  same  author 
furtber  on  states  certain  exceptions  to  this 
rule,  which  It  is  not  here  Important  to  consid- 
er, as  the  facts  alleged  do  not  bring  the  peti- 
tioner in  this  case  within  any  of  these  excep- 
tions. 

Following  these  rules,  which  appear  to  be 
generally  recognized,  it  is  ruled  in  Wetherbee 
V.  Baker,  35  N.  J.  Eq.  501,  that  "a  wedltor, 
having  exhausted  his  remedy  against  the  cor- 
poration by  judgment,  execution,  and  a  re- 
turn of  nulla  bona,  may  file  a  bill  against 


stockholders  to  compel  the  payment  of  unpaid 
subscriptions  to  tbe  capital  stock."  We  have 
referred  to  these  authorities  for  the  purpose 
of  showing  the  necessity  of  having  an  exist- 
ing debt  against  the  insolvent  or  embarrassed 
corporation  before  a  creditor  can  maintain  a 
suit  against  an  Individual  stockholder  to  re- 
cover the  amount  of  his  unpaid  subscription. 
In  the  case  of  Wing  v.  Slater  (R.  I.)  35  Atl. 
302,  33  li.  R.  A.  566,  a  very  full  discussion  is 
had  as  to  the  nature  of  the  debt  to  be  shown 
in  order  to  authorize  such  a  suit.  In  the  case 
of  King  V.  SuUlvan,  »3  Ga.  626,  20  8.  E.  76, 
following  tbe  general  rule,  It  was  declared  to 
be  well  settled  that  unpaid  stock  subscrip- 
tions are  assets  of  an  insolvent  corporation, 
which,  when  properly  reached,  may  be  ap- 
plied to  the  benefit  of  its  creditors.  The  facts 
of  the  present  case  show  that  neither  the  city 
of  Atlanta  nor  the  bonding  company  is  a 
creditor  of  the  defendant  corporation.  No 
present  debt  is  shown  or  even  alleged  to-be 
owing  to  either  of  these  corporations  by  the 
defendant  company;  and,  giving  the  allega- 
tions of  tbe  receiver's  petition  the  full  weight 
they  are  intended  to  have,  It  only  appears 
that  tbe  pavement  company  will  at  some 
time  In  the  future,  if  it  has  no't  already  done 
80,  probably  make  a  breach  of  Its  contract 
with  tbe  city  of  Atlanta,  and  It  will,  after  the 
surety  has  settled  for  the  damages  caused  by 
the  breach,  then  owe  the  bonding  company 
such  an  amount  as  It  would  have  to  pay  In 
consequence  of  the  breach.  It  was  the  evi- 
dent purpose  of  the  receiver,  had  he  been  per- 
mitted to  call  in  tbe  unpaid  stock  subscrip- 
tions, to  hold  tbe  same,  and  from  time  to 
time  apply  the  fund  to  the  proper  execution 
of  the  contract  between  the  city  and  tbe 
pavement  company  according  to  Its  terms. 
Such  a  course  would,  as  we  understand  It,  ex- 
tend the  rule  of  tbe  liability  of  the  stockhold- 
ers further  than,  as  we  are  Informed,  it  has 
ever  been  carried.  In  the  case  of  Ouilmartln 
V.  Railway  Co.,  101  Ga.  565,  29  S.  E.  189,  It 
was  ruled  that:  "When  a  guarantee  has  tak- 
en from  the  guarantor  no  assurance  of  the 
guaranty,  by  mortgage  or  otherwise,  so  as  to 
create  a  lien  in  his  favor  upon  the  property 
of  the  latter,  the  mere  existence  of  the  con- 
tract of  guaranty  presents  no  obstacle,  legal 
or  equitable,  to  such  disposition  of  his  prop- 
erty as  the  guarantor  may  deem  proper;  and 
tbe  fact  that  a  guarantor  may  become  insol- 
vent or  may  waste  his  goods  before  there  U 
a  breach  of  the  contract  upon  the  part  of  the 
principal,  and  before  sucb  time  as  tlie  guar- 
antor shall  have  become  answerable  upun  his 
undertaking,  affords  no  reason  for  the  inter- 
vention of  a  court  of  equity,  nor  any  reason 
for  the  grant  of  an  injunction,  or  the  appoint- 
ment of  a  receiver  to  seize  and  hold  tbe  guar- 
antor's estate.  The  assets  of  a  corporation 
which  has  contracted  as  a  guarantor  are  not 
liable  to  seizure,  either  at  law  or  In  equity, 
until  after  a  breach  by  the  principal  of  the 
guarantied  agreement;  and  neither  the  con- 
veyance of  its  assets  to  third  persons,  nor  the 
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misappropriation  of  its  funds  by  Its  stock- 
h(^der8,  affords  any  ground  for  equitable  In- 
terference at  the  suit  of  tbe  guarantee,  when 
It  does  not  appear  either  that  the  principal  is 
insolTent,  or  that  there  has  been  any  breach 
by  him  of  tbe  contract  which  was  guarantied. 
The  mere  possibility  of  a  future  breach  of 
such  contract,  with  a  resulting  liability 
against  it  as  a  guarantor,  will  not  authorize 
the  appointment  of  a  receiver  to  take  Its  as- 
sets out  of  the  hands  of  its  stockholders." 
Our  present  Chief  Justice,  who  delivered  the 
opinion  -in  that  case,  said  In  conclusion  that 
"equity  will  not  impound  the  property  of  a 
guarantor  for  thirty  years,  especially  where 
other  creditors  have  claims  against  him,  in 
order  to  ascertain  at  the  end  of  that  time 
whether  the  principal  will  be  able  to  meet 
the  obligation  against  him,  which  la  the  sub- 
ject of  the  guaranty."  We  must  therefore 
rule,  both  under  the  authorities  generally  and 
tbe  spirit  of  our  own  decisions,  that  the  court 
committed  no  error  in  sustaining  the  demur- 
rer and  dismissing  the  petition  of  the  re- 
ceiver. 

Judgment  alBrmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


SOUTHERN  RY.  CO.  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

USB   AND   OCCUPATION-TRESPASS— DECLAR- 
ATORY ACTION. 

1.  A  lessor  of  real  property  has  no  right  of 
action  against  a  third  party  for  the  use  and 
occupation  of  a  portion  of  the  leased  premises 
during  the  duration  of  the  lease  and  at  a  time 
when  tbe  lessee  was  entitled  to  the  possession 
of  the  property.  Where  there  is  no  injury  to 
the  freehold,  the  right  of  action,  if  any,  is  in 
tbe  lessee. 

2.  A  declaratory  action  is  not  maintainable  in 
this  state.  Accordnigly,  where  a  plaintiff  files 
a  petition  alleging  that  the  defendant  is  in  pos- 
session of  certain  land,  and  setting  up  'facts 
which  plaintiff  claims  show  that  he  has  title, 
and  that  the  defendant  has  no  title  or  right  of 
possession,  and  invoking  no  injunction,  judg- 
ment, or  decree  save  that  the  court  decide  the 
law,  and  declare  tbe  legal  rights  of  the  parties, 
a  demurrer  to  such  petition  should  be  sustained. 

(Syllabus  by  the  Court.) 

Error  from  superiw  court,  Whitfield  coun- 
ty; A.  W,  Fitc,  Judge. 

Action  by  the  state  against  tbe  Southern 
Railway  Ck>mpany.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Dorsey,  Brewster  &  Howell  and  Shumate 
&  Maddox,  for  plaintiff  in  error.  Boykin 
Wright,  Atty.  Gen.,  E.  T.  Brown,  and  H.  M. 
Randolph,  for  tbe  State. 

SIMMONS,  O.  J.  Tbe  state  of  Georgia 
brought  suit  against  the  Southern  Railway 
Company.  The  petition  alleged  that  the  plain- 
tiff was  the  owner  of  a  railroad,  known  as 
tbe  "Western  &  Atlantic  Railroad,"  extend- 
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Ing  from  Atlanta,  Ga.,  to  Chattanooga,  Tenn.; 
that  this  railroad  bad  l>een  operated  directiy 
by  tbe  plaintiff  until  1870,  when  it  was 
leased  to  a  named  corporation  for  20  years; 
that  npon  tbe  expiration  of  this  lease,  Decem- 
ber 27,  1890,  tbe  railroad  was  leased  for  the 
29  years  next  ensuing  to  tbe  Nashville,  Chat- 
tanooga &  St.  Louis  Railway,  which  became 
under  the  law  a  corporation  of  the  state  of 
Georgia  under  the  name  and  style  of  the 
Western  &  Atlantic  Ralb*oad  Company,  the 
lease  being  made  pursuant  to  an  act  of  the 
general  assembly  approved  November  12,  1880, 
to  which  reference  was  prayed;  that  at  the 
time  of  this  last  lease  a  certain  railway  com- 
pany was  using  and  occupying  a  portion  of  the 
right  of  way  of  the  Western  &  Atlantic  yards 
In  the  city  of  Dalton  to  a  point  on  tbe  right 
of  way  about  seven  miles  south  from  the 
yards;  that  this  use  and  occupation  was  main- 
tained by  this  company  until  July,  1894,  Tvben 
all  of  its  assets  were  sold  by  Judicial  decree, 
and  purchased  by  the  defendant,  since  which 
time  tbe  defendant  had  used  and  occupied 
the  described  portion  of  the  right  of  way. 
The  petition  then  set  out  certain  claims  which 
the  defendant,  as  snccessor  of  other  com- 
panies, was  alleged  to  assert  to  this  part  of 
the  right  of  way,  and  reasons  why  the  plain- 
tiff considered  these  claims  as  without  merit, 
and  the  acts  of  the  defendant  aa  a  continalng 
trespass.  Waiving  discovery,  the  i>etItion 
prayed  that  the  court  should  determine  what 
rights  In  the  property  were  acquired  by  the 
various  predecessors  of  the  defendant,  nnd 
whether  the  rights  of  a  named  company  were 
acquired  by  succession  by  the  defendant  and 
the  Intermediate  companies;  "that  the  rights 
and  equities  of  the  parties  In  and  to  tbe  sub- 
ject-matter be  ascertained,  determined,  and  de- 
clared, and  be  established  and  enforced  by 
proper  orders  and  decrees  of  the  court";  that 
it  be  decreed  that  the  defendant  has  no  right 
to  the  use  of  the  disputed  premises,  and  that 
the  operation  of  Its  trains  thereon  constitutes 
a  continuing  trespass;  that  there  be  an  ac- 
counting to  ascertain  the  value  of  the  use  by 
the  defendant  of  the  premises,  and  a  money 
decree  rendered  for  the  amount  so  ascertained: 
for  general  relief,  and  for  process.  To  this 
petition  tbe  defendant  filed  general  and  spe- 
cial demurrers,  one  of  the  latter  based  on  the 
ground  that  tbe  petition  showed  that  whatever 
compensation  was  due  for  tbe  use  and  oc- 
cupation of  tbe  premises  was  due,  not  to  the 
plaintiff,  but  to  Its  lessee.  The  demurrers 
were  overruled  by  the  Judge,  and  the  defend- 
ant excepted. 

1.  In  tbe  first  place  we  are  clear  that  the 
Judge  should  have  sustained  the  demurrer  to 
that  part  of  the  petition  which  claimed  com- 
pensation for  tbe  nse  and  occupation  of  the 
premises.  The  act  of  1889  (Acts  1888,  p.  362). 
to  which  tbe  petition  prayed  reference,  as  wdl 
as  the  petition  Itself,  showed  that  the  state 
bad  leased  its  railroad  and  all  of  its  ap- 
purtenances. If  the  state  had  titie  to  tbe 
premises  described  in  the  petition,  then  the 
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right  to  the  possession  of  those  premises 
passed,  under  the  lease,  to  the  lessee.  It 
necessarily  follows  that  an  unauthorized  use 
of  the  premises  by  the  defendant,  without  In- 
jury to  the  freehold,  could  have  Injured  only 
the  lessee,  which  alone  was  entitled  to  the 
possession  and  use.  The  plaintiff,  during  the 
continuance  of  the  lease,  has  no  right  to  the 
possession  or  use  of  the  leased  property,  and, 
therefore,  cannot  recover  from  a  third  party 
for  compensation  for  the  use  and  occupation. 
The  right  of  action  would  be  In  the  lessee, 
and  by  It  alone  could  such  a  suit  be  main- 
tained. Nor  Is  the  petition  aided  by  the  pray- 
ers for  general  relief.  There  are  no  allega- 
tions on  which  could  be  based  any  sort  of 
remedy  against  the  defendant  in  favor  of  the 
plaintiff.  There  Is  no  intimation  of  any  In- 
Jury  to  the  freehold,  and  therefore,  as  the 
occupation  of  the  defendant  Is  alleged  to  have 
been  entirely  during  the  duration  of  the  lease, 
the  lessor  has  no  right  of  action.  The  peti- 
tion falls  utterly  to  allege  any  physical  Injury 
to  the  freehold,  and  we  think  the  case  readily 
distinguishable  from  those  In  which  It  has 
been  held  that  a  lessor  may  maintain  a  suit 
as  for  an  Injury,  to  the  reversion,  where  there 
Is  a  contlnalng  trespass,  under  a  claim  of 
tight  which  might  by  time  ripen  Into  an  ad- 
verse title.  See  Ameson  v.  Spawn,  2  S.  D. 
289,  49  N.  W.  1066,  39  Am.  St  Rep.  788. 
Prescrlptlo'n  does  not  In  any  case  run  against 
the  state  Glaze  v.  Ballroad  Co.,  67  6a.  761; 
Kirscliner  t.  Same,  Id.  760.  The  defendant's 
occupancy  can,  therefore,  never  ripen  Into  a 
right  adverse  to  the  plaintiff,  and  cannot  be 
regarded  as  an  Injury  to  the  freehold  or  re- 
version. For  these  reasons  we  think  that  the 
plaintUTs  petition  does  not  show  that  the  plain- 
tiff Is  entltied  to  any  judgment  or  decree 
against  tho  defendant.  If  any  right  of  action 
Is  shown,  it  Is  bi  the  lessee,  and  not  in  the 
plaintiff,  and  the  latter  cannot  maintain  the 
action. 

2.  What  has  been  said  above  disposes  of 
the  alleged  rights  of  the  plaintiff  to  any  af- 
firmative relief  against  the  defendant.  The 
petition  also  makes  a  cnse  similar  to  what 
was  known  to  the  Seot"1)  law  as  a  declara- 
tory action,  wherein  the  plaintiff  craved  a 
determination  and  declaration  of  his  rights, 
but  did  not  ask  that  the  defendant  be  decreed 
to  do  or  pay  anything.  No  such  action  is 
known  to  our  law  In  matters  of  this  kind. 
Bnis  for  direction  in  certain  equity  cases  stand 
upon  a  very  different  footing.  Our  courts  have 
no  jurisdiction  to  pass  upon  questions  of  titles 
to  land  at  the  instance  of  one  of  two  claim- 
ants In  a  proceeding  in  which  no  other  judg- 
ment or  decree  is  prayed.  The  object  of  an 
action  Is  to  redress  or  prevent  a  wrong,  and 
it  is  essential  that  the  plaintiff  should  seek 
something  more  than  a  mere  declaration  of  his 
rights.  In  a  suit  respecting  titles  to  land,  the 
court  does  not  pass  upon  all  questions  sug- 
gested, but  decides  only  such  questions  as  are 
necessary  to  determine  the  right  of  the  plain- 
tiff to  the  relief  prayed  against  the  defendant 


Where  no  relief  Is  prayed,  the  court  cannot 
imdertake  to  decide  such  legal  questions,  how- 
ever important  or  interesting,  as  may  be  sug- 
gested by  a  plaintiff  who  is  In  doubt  as  to 
his  rights.  The  present  petition  was,  there- 
fore, insufficient  as  a  basis  for  relief  against 
the  defendant,  or  for  a  determination  of  the 
rights  of  the  parties  and  their  privies  in  the 
premises  In  dispute.  The  trial  Judge  should, 
therefore,  have  sustained  the  demurrers  to  the 
petition. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


HE3ARD  et  al.  v.  KENNEDY. 

(Supreme  Court  of   Georgia.     July  23,  1902.) 

TRIAL    BT    JTIRT— DEMANt)— NOTB— ASSIQN- 
MB^fT. 

1.  In  order  for  a  defendant  in  a  civil  action, 
brought  in  the  city  court  of  Washington,  to 
obtain,  aa  matter  of  right,  a  trial  by  jury,  it 
Is  essential  that  he  make  demand  therefor  on 
or  before  the  call  of  the  docket  at  the  term  to 
which  the  cause  is  returnable." 

2.  Wtieru  a  promissory  note  embracing  uo 
words  of  negotiability  is  payable  to  several 
named  persons  jointly,  and  one  of  them,  with- 
out authority  from  his  co-payees  so  to  do,  un- 
dertakes to  assign  such  note  to  a  third  person, 
the  latter  acquires  no  title  to  the  interests  of 
these  co-payees  therein,  and,  if  he  collects  the 
note.  Is  liable  to  any  one  of  them  for  his  pro- 
portion of  the  amount  so  collected. 

(Syllabus  by  the  Court) 

Error  from  city  cotat  of  Washington;  W. 
H.  Toombs,  Judge. 

Action  by  Clinton  A.  Kennedy  against 
Heard  &  Sutton.  Judgment  for  plaintiff,  and 
defendants  bring  error.     Affirmed. 

S.  H.  Hardeman  and  J.  T.  Irwin,  Jr.,  for 
plaintiffs  in  error.  P.  W.  Gilbert  and  Wm. 
Wynne,  for  defendant  in  error. 

FISH,  J.  Clinton  A.  Kennedy  brought  an 
action,  for  $43.40  against  Heard  &  Sutton,  re- 
turnable to  a  monthly  term  of  the  city  court 
of  Washhigton.  The  court  tried  the  case 
without  a  jury,  and  rendered  judgment 
against  the  defendants.  They  moved  for  a 
new  trial,  which  motion  being  overruled,  they 
excepted. 

1.  The  only  special  ground  of  the  motion 
for  a  new  trial  was  stated  in  this  language: 
"Because  the  court  erred  as  follows:  This 
case  was  filed  to  May  term,  1901,  of  said 
court,  and  was  at  that  term  continued,  and 
was  tried  at  the  June  term,  1901.  When  the 
case  was  called  for  trial  at  said  June  term, 
defendants  objected  to  going  to  trial  with- 
out a  Jury,  upon  the  ground  that  so  much  of 
the  act  establishing  the  city  court  of  Wash- 
ington as  failed  to  provide  for  a  trial  by  jury 
in  said  court  in  cases  where  the  amount  in- 
volved was  under  fifty  dollars  was  unconsti- 
tutional, and  defendants  then  and  there  ex- 
hibited a  demand  in  writing  for  a  jury  in 
said  case.    The  court  overruled  the  objection, 

t  L  see  Jury,  voL  SI,  Cent  Dig.  »  US,  ]£9-ia. 
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and  proceeded  to  try  said  case  without  a 
Jury,  and,  after  hearing  evidence  and  argu- 
ment, rendered  a  judgment  for  the  plaintiff 
against  the  defendants;  the  court  ruling  that 
while,  in  its  opinion,  bo  much  of  the  act  es- 
tablishing said  court  as  failed  to  provide  for 
trial  before  the  court  without  a  jury  In  cases 
under  fifty  dollars  was  against  the  constitu- 
tion of  Georgia,  In  this  case  the  demand  for 
trial  came  too  late,  because  not  made  at  the 
term  of  court  to  which  the  case  was  made 
returnable."  The  question  presented  Is,  did 
the  court  en*  iu  refusing  defendants  a  trial 
by  Jury  on  the  demand  made  therefor,  and  In 
trying  the  case  without  a  jury? 

So  much  of  the  act  establishing  the  city 
court  of  Washington  (Acts  1899,  p.  413)  as  is 
material  to  the  consideration  of  this  question 
Is   as  follows: 

"Sec.  17.  •  •  •  Suits  for  not  over  one 
hundred  dollars  principal,  and  all  issues  and 
proceedings,  when  not  over  one  hundred  dol- 
lars In  value  Is  Involved,  shall  be  returnable 
to  the  monthly  sessions  of  said  court,  and 
stand  for  trial  at  the  first  term  by  the  judge 
without  the  intervention  of  a  Jury;  provided, 
that  In  any  such  case  where  more  than  fifty 
dollars  principal  Is  Involved,  and  an  issuable 
defense  is  filed  on  oath,  and  a  jury  is  de- 
manded, such  case  shall  be  transferred  to  the 
next  quarterly  term  of  said  court,  and  shall 
there  stand  for  trial  by  a  Jury." 

"Sec.  26.  Be  it  further  enacted,  that  the 
Judge  of  said  city  court  shall  have  the  power 
and  authority  to  hear  and  determine  without 
a  jury  all  civil  causes  of  which  the  said  court 
has  jurisdiction,  and  to  give  Judgment  and 
execution  therein;  provided  always,  that  ei- 
ther party  in  said  cause  shall  be  entitled  to  a 
trial  by  Jury  in  said  court,  upon  entering  a 
demand  therefor  by  himself  or  his  attorney  in 
writing,  on  or  before  the  call  of  the  docket 
at  the  term  to  which  the  cause  is  returnable. 
In  all  cases  where  such  party  Is  entitled  to  a 
trial  by  jury  under  the  constitution  and  laws 
of  this  state,  except  as  provided  in  section  17 
of  this  act" 

The  trial  Judge  did  not  hold  any  portion  of 
this  act  to  be  unconstitutional,  but,  in  effect, 
merely  ruled  that,  assuming  so  much  of  It  as 
denies  the  right  of  Jury  trial  in  civil  cases 
when  the  amount  of  principal  involved  Is  $50 
or  less  to  be  unconstitutional,  nevertheless  the 
demand  for  a  Jury  trial  made  by  the  defend- 
ants came  too  late,  because  not  made  on  or 
before  the  call  of  the  docket  at  the  term  to 
which  the  case  was  returnable.  In  other 
words,  the  Judge,  In  ruling  on  the  question, 
conceded  to  be  sound  the  contention  of  the 
defendants  that  the  act  could  not  deprive 
them  of  their  constitutional  right  to  have 
their  case  tried  by  a  Jury,  and  that  they 
were  entitied  to  a  Jury  trial  notwithstanding 
the  j^rovisions  of  the  act,  but  held  that,  in 
order  to  obtain  It,  they  should  have  made  a 
demand  therefor  as  the  act  provides,  and  that 
their  failure  so  to  do  amounted  to  a  waiver 
of  the  right    It  follows  that.  If  defendants 


were  too  late  in  making  a  demand  for  trial 
by  a  Jury,  then  the  case  stood  for  trial  by 
the  Judge.  We  do  not  think  there  was  any 
error  in  the  rulings  complained  of  in  this 
ground  of  the  motion  for  a  new  triaL 

2.  It  appears  from  the  record  that  W.  F. 
Kennedy,  Janle  D.  Kennedy,  Alice  I.  Ken- 
nedy, Clinton  A.  Kennedy,  and  CSyate  F. 
Kennedy  sold  a  parcel  of  land  to  Buxton  for 
9900,  and  took  his  notes  for  the  purchase 
money;  that  the  notes  were  payable  Jointiy, 
without  words  of  negotiability,  to  these  five 
vendors;  that  W.  F.  Kennedy,  being  Indebt- 
ed to  the  defendants.  Heard  &  Sutton,  wrote 
his  name  on  the -back  of  one  of  these  notes, 
which  was  for  $217,  and  delivered  the  same 
to  them  as  collateral  secui-ity  for  his  debt; 
that  he  bad  no  authority  to  do  this  from  any 
of  the  other  payees;  that  the  defendants  col- 
lected the  amount  of  the  note  from  Buxton, 
and  appropriated  it  to  the  payment  of  W.  F. 
Kennedy's  indebtedness  to  them.  Clinton  A. 
Kennedy,  one  of  the  payees,  brought  this  suit 
to  recover  of  the  defendants  his  one-fifth  of 
the  amount  so  collected.  Under  these  facts, 
the  court  did  not  err  in  rendering  the  judg- 
ment against  the  defendants.  They  acquired 
no  titie  to  the  interest  of  the  plaintiff  in  the 
note,  and,  when  they  collected  the  amount  due 
on  the  note,  they  became  liable  to  him  for 
his  proportion  thereof.  W.  F.  Kennedy,  the 
only  witness  who  testified  in  the  case,  and 
who  was  introduced  by  the  plaintiff,  swore 
tliat  two  of  the  notes  glvoi  by  Buxton  were 
Indorsed  by  all  five  of  the  payees,  and  given 
to  a  named  party  hi  payment  of  land  pur- 
chased of  him  for  the  payees  other  than  the 
witness.  None  of  the  particulars  of  this 
transaction  were  brought  out  The  mere  fact 
that,  by  an  arrangement  of  some  kind,  W.  F. 
Kennedy  had  allowed  the  other  payees  to  get 
the  full  benefit  of  two  of  the  notes  given  by 
Buxton,  certainly  could  not  relieve  the  de- 
fendants from  liability  to  the  plalntlfT,  as  his 
interest  in  the  note  they  collected  never  pass- 
ed to  them  by  the  unauthorized  assignment  of 
W.  F.  Kennedy;  and  if  plaintiff,  at  some 
time  and  In  some  way,  had  obtained  an  inter- 
est in  the  Interest  of  W.  F.  Kennedy  in  two 
of  the  Buxton  notes,  it  was  no  concern  of 
the  defendants. 

Judgment  aflirmed.  All  the  Justices  con- 
curring, except  XiEWIS,  J.,  absent  on  account 
of  sickness. 


CENTRAL  OP  OBORGIA   RT.   CO.  t. 
DUFFY. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

RAILROADS-INJURT  TO  LICBNSBG-BTIDBNCa 
—WITNESS— RECALLING. 

1.  Id  an  action  against  a  railroad  oonipany 
for  damages  on  account  of  personal  injuries 
sustained  by  reason  of  the  derailment  and  ovcr- 
turuiug  of  a  car  which  the  plaintiff  was  in, 
evidence  that  another  car  of  the  defendant  was 
overturned  on  a  nearby  but  different  track, 
three  months  prior  to  the  time  the  plaintiff's 
injuries    were    received,   was   not   relevant   to 
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pi-ove  negligence  on  the  part  of  the  defendant 
at  the  time  and  place  alleged  in  the  petition; 
bat  in  this  casa  it  appears  that  the  failure  to 
rule  out  such  evidence  worked  no  harm  to  the 
defendant. 

2.  It  is  within  the  discretion  of  the  trial  jndge 
to  permit  a  witness  who  has  been  examined, 
and  after  conference  with  counsel,  to  take  the 
stand  a  second  time,  and  correct  his  testimony 
as  originally  given;  and  such  discretion  will 
not  be  controlled  unless  it  has  been  manifestly 
abused. 

3.  A  railroad  company^  cannot  avoid  liability 
for  injuring  one  who  is  rightfully  upon  its  train, 
by  showing  that  its  servants  notified  his  em- 
ployer to  have  him  leave  the  train  by  a  certain 
time,  and  that  if  the  employer  had  acted  upon 
this  notice,  and  the  plaintiff  had  left  the  train 
before  that  time,  the  injuries  complained  of 
would  not  have  been  inflicted. 

4.  Ignorance  by  the  servants  of  a  railroad 
company  of  the  presence  in  one  of  its  cars  of 
one  who  was  rightfully  there  will  not,  without 
more,  relieve  the  company  of  liability  for  dam- 
age done  by  reason  of  its  negligence.  The  cir- 
cumstances must  be  such  that  the  servauta  of 
the  company  had  no  reason  to  suspect  Ills  pres- 
ence in  the  car. 

5.  It  is  not  error  for  the  trial  judge  upon  the 
trial  of  an  action  for  damages  against  a  railroad 
company,  in  illustrating,  to  the  jury  the  method 
of  using  the  mortality  and  annuity  tables,  to 
use  for  example  a  figure  approximating  that 
shown  by  the  evidence  to  be  tne  plaintiff  s  age. 

6.  The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  general  charge; 
the  amount  of  damages  awarded  by  the  jury 
was  not  excessive;  and  the  evidence  supported 
the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  city  conrt  of  Macon;  W.  D. 
XottlDgham,  Jndge. 

Action  by  William  Duffy  against  tbe  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintilF,  and  defendant  brings  er- 
ror.   Affirmed. 

Hall  &  Wlmberly  and  J.  E.  Hall,  for  plain- 
tiff in  error.  Guerry  &  Hall  and  M.  F. 
Hatcber,  for  defendant  In  error. 

FISH.  J.  This  was  a  suit  for  damages 
on  account  of  personal  Injuries  alleged  to 
have  been  sustained  by  the  plaintiff  by  rea- 
son of  the  negligence  of  the  defendant  Tbe 
petition  alleged  that,  at  the  time  the  Injuries 
complained  of  were  Inflicted,  the  plaintiff  was 
employed  by  one  Sanders  as  a  laborer  to 
sack  and  load  com  In  cars  of  the  railroad 
company,  which  had  been  placed  for  that 
purpose  on  a  track  that  was  in  its  possession 
and  under  Its  control;  that  while  be  was  In 
a  car  of  the  defendant,  engaged  in  the  per- 
formance of  such  work,  the  servants  of  tbe 
company,  without  warning  to  him,  coupled 
an  engine  and  cars  to  tbe  car  that  he  was 
In,  and  moved  off  with  the  train  thus  formed; 
that  after  going  a  short  distance,  and  while 
moving  at  a  moderate  speed,  the  car  that  the 
plaintiff  was  in,  owing  to  Its  defective  condi- 
tion and  to  defects  In  tbe  track  and  road- 
way of  the  defendant,  ran  off  tbe  track  and 
was  turned  over,  as  a  result  of  which  tbe 
plaintiff  received  the  Injuries  on  account  of 
which  be  sued.  The  answer  of  the  defendant 
denied  all  the  material  allegations  of  tbe  pe- 
tition.   On  tbe  trial  of  tbe  case  the  Jury  re- 


turned a  verdict  for  tbe  plaintiff  for  |1,000 
damages.  Tbe  defendant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  It  ex- 
cepted. 

1.  One  ground  of  tbe  motion  for  a  new  trial 
complained  that  the  court  erred  In  refusing 
to  rule  out,  on  motion  of  counsel  for  tbe  de- 
fendant below,  certain  evidence  to  tbe  effect 
that,  about  three  months  prior  to  tbe  time 
tbe  plaintiff  received  bis  injuries,  another  car 
of  the  defendant  had  been  overturned  on  a 
different  track,  but  in  the  vicinity  of  the 
place  where  tbe  car  In  which  the  plaintiff 
was  at  work  when  injured  was  derailed. 
This  testimony  was  given  by  a  witness  for 
tbe  plaintiff  on  cross-examination.  Tbe  evi' 
dence  was  not  relevant  to  prove  negligence 
on  tbe  part  of  tbe  defendant  at  the  time  and 
place  of  the  Injuries  complained  of.  But  in 
view  of  the  fact  that  there  was  ample  evi- 
dence to  support  a  finding  that  the  railroad 
company  was  negligent  on  the  particular 
occasion  when  the  plaintiff  was  Injured,  and 
that  no  harm  appears  to  have  been  done  tbe 
defendant  by  tbe  refusal  to  exclude  the  ob- 
jectionable evidence,  this  ground  of  the  mo- 
tion furnishes  no  reason  for  reversing  the 
judgment  of  tbe  court  below  refusing  a  new 
trial. 

2.  It  appears  from  tbe  record  that,  at  the 
conclusion  of  tbe  cross-examination  of  a  wit- 
ness for  tbe  plaintiff,  counsel  for  the  plain- 
tiff stated  to  the  court  that  be  bad  no  fur- 
ther questions  to  ask  tbe  witness  at  that 
time,  but  that  he  might  desire  to  recall  him' 
later.  Subsequently,  after  a  conference  with 
this  witness,  plaintiff's  counsel  again  placed 
bim  on  the  stand,  and  tbe  witness  changed 
his  testimony  as  originally  given,  stating  that 
he  had  been  mistaken  In  the  answers  that 
be  bad  made  to  certain  questions  when  first 
asked  bim.  Counsel  for  the  defendant  ob- 
jected to  the  reintroductlon  of  this  witness, 
on  the  ground  that  all  tbe  witnesses  were 
under  tbe  rule,  and  that  to  allow  a  witness- 
thus  to  correct  his  testimony  after  a  con- 
ference with  counsel  would  defeat  the  object 
of  the  rule.  The  court  overruled  tbe  objec- 
tion, and  allowed  the  witness  to  testify  a 
second  time.  Error  was  assigned  upon  this 
ruling.  We  are  unable  to  see  what  bearing 
the  rule  of  the  separation  of  witnesses  has 
upon  the  question  of  tbe  right  of  a  party  to- 
recall  a  witness  to  tbe  stand  after  be  has 
been  once  examined,  and  after  be  has  con- 
ferred with  counsel  for  the  party  so  reintro- 
ducing bim.  There  is  no  law  in  this  state- 
which  forbids  an  attorney  to  confer  with  a 
witness,  either  before  or  after  bis  examina- 
tion in  court,  and  certainly  there  is  no  law 
against  recalling  a  witness  to  the  stand  for 
any  legitimate  purpose.  It  Is  so  well  settled 
as  to  need  no  citation  of  authority  that  mat- 
ters pertaining  to  the  reopening  of  a  case, 
and  the  reintroductlon  of  witnesses,  are  with- 
in the  sound  discretion  ot  tbe  trial  judge, 
and  that,  unless  such  discretion  Is  shown  to 
have  been  manifestly  abused  (which  was  not 
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done  In  tbla  case),  It  will  not  be  controlled 
by  this  court. 

3.  Error  was  also  assigned  upon  the  re- 
fusal of  the  court,  upon  request  of  counsel 
for  the  defendant,  to  charge,  in  effect,  that 
if  the  Jury  should  believe  that  the  serranta 
of  the  railroad  company  had  notified  Sanders, 
the  plaintiff's  employer,  that  the  car  in  which 
the  plaintiff  was  working  would  be  moved 
by  a  certain  time,  and  to  finish  sacking  the 
com  by  that  time;  that  if  the  defendant's 
servants  did  not  move  the  car  until  after  the 
time  specified;  and  that  if  the  failure  of  the 
plaintiff  to  leave  the  car  before  it  was  mioved 
was  due  to  the  failure  of  Sanders  to  notify 
him  to  leave  It,— they  would  be  authorized 
to  find  "that  the  injury  was  not  caused 
proximately  by  the  act  or  negligence  of  the 
defendant  in  not  noUfyhig  him,  and  that 
the  plaintiff  would  not  be  entitled  to  re- 
cover." This  request  was  very  properly  re- 
fused. If  the  plaintiff  was  rightfully  in  the 
car,  and  the  servants  of  the  company  knew 
or  had  reason  to  suspect  his  presence  there, 
it  was  then  the  duty  of  the  company  to  noti- 
fy him  that  the  car  was  about  to  be  moved, 
and  that  duty  could  not  be  shifted  to  Sanders 
or  to  any  one  else  not  connected  with  the 
company.  The  warning  to  Sanders  that  the 
car  would  be  moved  at  a  certain  time  could 
in  no  sense  be  considered  as  a  warning  to 
the  plaintiff,  and  the  responsibility  for  the 
defendant's  acts  of  negligence  cannot  be 
placed  upon  him.  If  the  defendant  made 
Sanders  its  agent  t<x  the  purpose  of  notify- 
ing the  plaintiff  when  the  car  would  be 
moved,  it  would  be  liable  for  his  failure  to 
carry  out  the  object  of  his  agency;  if  he  was 
not  its  agent,  the  railroad  company  cannot 
escape  liability  to  the  plaintiff  on  account  of 
a  warning  conveyed  to  Sanders  which  should 
have  been  communicated  directly  to  the 
plaintiff. 

4.  Counsel  for  the  defendant  requested  the 
court  to  charge  the  Jury  to  the  effect  that 
if  the  servants  of  the  defendant  did  not 
know  of  the  presence  of  the  plaintiff  In  the 
car  at  the  time  the  train  was  moved,  the 
company  would  not  be  liable.  The  court  in- 
stead charged,  in  substance,  that  If  the  de- 
fendant did  not  know  of  the  plaintiff's  pres- 
ence in  the  car  at  the  time  mentioned,  and 
was  not  negligent  in  failing  to  know  that  he 
was  In  the  car,  it  would  not  be  liable.  The 
refusal  to  charge  as  requested,  and  the 
charge  as  given,  are  assigned  as  error.  There 
can  be  no  doubt  as  to  the  correctness  of  the 
instruction  given  by  the  court.  To  have 
charged  without  qualification  that  mere  ig- 
norance, on  the  part  of  the  defendant,  as 
to  the  presence  of  the  plaintiff  in  the  car, 
would  have  excused  the  defendant  from 
liability,  would  have  been  manifestly  er- 
roneous; for  it  would  have  taken  from  the 
Jury  the  consideration  of  one  of  the  most 
Important  questions  in  the  case,  viz.,  whether 
the  very  ignorance  behind  which  the  de- 
fendant attempted  to  shield  itself  was  of 


itself  negligence.  Tbe  charge  as  given  was 
correct,  and  furnished  no  reason  for  granting 
a  new  trIaL 

6.  Ck)mplaint  was  also  made  of  the  instruc- 
tions given  by  the  court  as  to  the  use  by 
the  Jury  of  the  mortality  and  annuity  tables. 
The  portion  of  the  charge  here  excepted  to 
Is  quite  lengthy,  but  the  chief  objection  In- 
terposed seems  to  be  that  the  court,  in  illus- 
trating to  the  Jury  the  manner  of  using  the 
tables,  took  for  example  an  age  differing 
only  by  one  year  from  what  the  evidence 
showed  the  plaintiff's  age  to  be.  The  charge 
as  given  was  substantially  correct,  and  we 
think  there  is  no  merit  in  the  objection  made 
to  the  method  of  illustration  employed  by  the 
trial  Judge.  We  do  not  perceive  how  any 
harm  could  have  been  done  the  defendant 
simply  because  the  Judge,  In  demonstrathig 
to  the  Jury  the  use  of  the  tables,  used  for 
example  the  figures  45,  while  the  evidence 
showed  that  the  plaintiff  was  44  years  old. 

6.  The  foregoing  disposes  of  all  of  the 
grounds  of  the  motion  for  a  new  trial  which 
in  our  opinion  require  discussion.  The  re- 
quests to  charge,  so  far  as  legal  and  perti- 
nent, were  fully  covered  by  the  general 
charge.  Tbe  amount  of  the  verdict,  In  view 
of  the  evidence  as  to  the  extent  of  the  plahi- 
tlfl's  Injuries,  was  by  no  means  unreasonable. 
There  was  ample  evidence  to  establish  the 
right  of  the  plaintiff  to  be  In  the  car  at  the 
time  bis  injuries  were  received,  and  to  sap- 
port  a  finding  that  the  defendant  was  negli- 
gent as  charged  in  tbe  petition  in  bringing 
about  those  injuries.  Tbe  judgmfent  of  the 
trial  court  overruling  tlie  motion  for  a  new 
trial  will,  therefore,  not  be  disturbed. 

Judgment  afiirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


PALMOUR  V.  STATE. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

HOUICIDB—SELF-DEFENSB— INSTRUCTIONS. 

1.  lu  the  trial  of  a  murder  case,  where  the 
statement  of  the  accased  authorized  a  finding 
that  the  slayer  at  the  time,  of  the  killing  acted 
under  tbe  fears  of  a  reasonable  man,  it  was 
error  to  charge  the  jury,  in  substance,  that  be- 
fore the  killing  of  one  who  manifestly  intends, 
by  violence  or  surprise,  to  commit  a  felony  upon 
the  habitation,  property,  or  person  of  another, 
is  justifiable,  It  must  appear  that  snch  killing 
was  absolutely  necessary  to  prevent  such  at- 
tack or  invasion.  In  such  a  case  the  killing 
wonld  be  justifiable  where  the  circnmstances 
were  such  as  to  excite  the  fears  of  a  reason- 
able man  that  such  an  attack  was  intended, 
even  if  at  the  time  of  tbe  killing  there  misbt 
not  hare  been  in  fact  any  real  necessity  to  kiil 
in  order  to  prevent  the  attack. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Habersham 
county;  J.  B.  Estes,  Judge. 

Jim  Palmour  was  convicted  of  murder,  and 
brings  error.    Reversed. 

f  L  See  Homleiae,  vol.  26,  Cent  Dig.  U  US,  ISI, 
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H.  H.  Dean,  Femior  Barrett,  and  J.  W. 
H.  Underwood,  for  plaintiff  in  error.  W.  A. 
Charters,  SoL  Gen.,  and  Boykln  Wright,  Atty. 
Gen.,  for  the  State. 

CX>BB,  J.  Palmour  was  convicted  of  mur- 
der, and  complains  that  the  judge  erred  In 
refusing  to  grant  bim  a  new  trial.  The  judge 
charged  the  jury  as  follows:  "If  yon  shall 
believe  from  the  evidence  that  the  killing 
was  to  prevent  an  injury  to  himself,  his  fam- 
ily, or  property,  or  he  had  reasonable  cause 
to  apprehend  trouble  of  that  sort,  what  was 
the  pressing  necessity?  You  see  It  must  ap- 
pear tliat  such  killing  was  absolutely  neces- 
sary to  prevent  such  attack  or  Invasion,  and 
that  serious  injury  might  occur  to  the  family 
or  property  of  the  person  killing."  The  error 
assigned  upon  this  charge  is  that  It  confused 
the  provisions  of  section  70  of  the  Penal  Code 
with  those  of  section  72.  The  provisions  of 
section  70,  so  far  as  applicable  to  the  present 
case,  are  as  follows:  "Justlflable  homicide 
Is  the  killing  of  a  human  being  *  *  *  in 
defense  of  habitation,  property,  or  person, 
against  one  who  manifestly  intends  or  en- 
deavors by  violoice  or  surprise,  to  commit  a 
felony  on  either."  Section  72  Is  as  follows: 
"If  after  persuasion,  remonstrance,  or  oth«r 
gentle  measures  nsed,  a  forcible  attack  and 
invasion  on  the  property  or  habitation  of  an- 
other can  not  be  prevented,  it  shall  be  justl- 
flable homicide  to  kill  the  person  so  forcibly 
attacking  and  Invading  the  property  or  habita- 
tion of  another;  but  It  must  appear  that  such 
killing  was  absolutely  necessary  to  prevent 
such  attack  and  Invasion,  and  that  a  serious 
injury  was  intended,  or  might  accrue  to  the 
person,  property,  or  family  of  the  person  kill- 
ing." While  section  71  is  not  referred  to  in 
the  assignment  of  error,  it  is  so  connected 
with  the  provisions  of  section  70  as  that  It 
mnst  be  considered  with  that  section  in  every 
case  to  which  it  is  applicable.  The  provi- 
sions of  section  71  are  as  follows:  "A  bare 
fear  of  any  of  those  offenses,  to  prevent  which 
the  homicide  is  alleged  to  have  been  commit- 
ted, shall  not  be  sufficient  to  justify  the  kill- 
ing. It  mnst  appear  tbat  the  circumstances 
were  sufficient  to  ezdte  the  fears  of  a  reason- 
able man,  and  that  the  party  killing  really 
acted  under  the  Influence  of  those  fears,  and 
not  In  a  spirit  of  revenge."  It  is  contended 
that  it  is  not  necessary  for  one  who  seeks 
to  Justify  the  killing  under  the  provisions  of 
section  70,  quoted  above,  to  show  in  all  cases 
that  the  killing  was  absolutely  necessary  to 
prevent  the  attack  or  invasion;  that  the  rule 
of  absolute  necessity  applies  only  in  those 
cases  where  the  circumstances  are  such  that 
there  Is  not  only  time  and  opportunity  for 
persnasion,  remonstrance,  or  other  gentle 
measures,  bnt  a  duty  to  use  such  measures 
before  resorting  to  the  extreme  recourse  of 
slaying  the  assailant;  and  that  where  the 
drcnmstances  are  such  as  to  excite  the  fears 
of  a  reasonable  man  that  another  Is  endeavor- 
tag,  by  violence  or  sorprlse,  to  commit  a 
42  S.E.-88 


I  felony  on  his  habitation,  bis  property,  or  bis 
I  person,  he  would  be  justified  in  killing  sucb 
'  person.    We  think  this  contention  is  correct. 
j  The  practical  effect  of  the  charge  of  the  judge 
was  to  instruct  the  jury  that,  notwithstand- 
I  Ing  the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man,  there  must 
still  be  an  absolute  necessity  for  the  killing. 
'  If  one  approaches  the  habitation  of  another 
:  at  such  a  time  or  in  such  a  manner  that  it 
I  is  either  manifest,  or  that  a  reasonable  man 
would  infer,  that  he  Intended,  by  violence  or 
surprise,  to  commit  a  felony  upon  bis  habita- 
tion or  some  person  or  property  therein,  he  is 
not  required  to  use  persuasion,  remonstrance, 
or  other  gentle  measures,  before  resorting  to 
extreme  force  to  repel  the  real  or  supposed 
attack,  even  though  subsequent  events  may 
show  that  no  actual  attack  or  assault  was 
Intended.    This  distinction  between  the  cases 
provided  for  in  the  two  sections  of  the  Penal 
Code  Is  clearly  pointed  out  by  Mr.  Chief  Jus- 
tice Lochrane  in  Pound  v.  State,  43  Ga.  183. 
We  think  the  court  erred  in  giving  the  charge 
complained  of,  and  that  under  the  facts  of  the 
case  the  error  was  of  such  a  character  as  to 
have  required  a  new  trial.    The  motion  for  a 
new  trial  contains  numerous  assignments  of 
error  upon  the  charge  in  reference  to  the  law 
of  manslaughter.    Some  of  these  charges  are 
not  altogether  correct  but  as  the  accused  was 
not,  under  any  view  of  the  case,  guilty  of 
manslaughter,  these  errors  alone  would  not 
authorize  a  reversal  of  the  judgment  reusing 
a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  account 
of  sickness. 


HUNTRESS  T.  PORTWOOD  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

SBS  JUDICATA— CLAIM  CASE  DEED— INSUFFI- 
CIENT DESCRIPTION. 

1.  A  judgment  of  the  supreme  court  reversing 
one  rendered  by  a  trial  court  in  a  claim  case, 
whereby  it  was  adjudicated  that  the  property 
levied  on  was  not  subject,  does  not,  either  actu- 
ally or  in  effect,  adjudicate  between  the  parties 
that  the  property  is  subject,  when  the  judg- 
ment of  reversal  is  baaed  exclusively  upon  the 
ground  that  a  single  ruling  of  the  trial  judge  on 
a  legal  question  which  was  not  decisive  of  the 
entire  case  was  erroneous. 

2.  An  order  sUowinK  the  withdrawal  of  a 
claim  is,  unless  set  aside,  binding  and  conclu- 
sive upon  the  parties  to  the  case;  and  if,  in 
pursuance  of  such  order,  the  claim  be  in  fact 
withdrawn,  it  cannot  be  correctly  said  that 
there  has  been  an  adjudication  of  the  same 
upon  its  merits. 

3.  Where  the  owner  of  an  irregularly  shaped 
tract  of  land,  embracing  approximately  307% 
acres,  undertakes  to  convey  a  portiou  thereof 
by  executing  an  instrument  in  the  form  of  a 
deed,  which  designates  such  portion  as  a  parcel 
of  land  "containing  two  hundred  acres,  more  or 
less,"  but  does  not  with  sufBcient  definiteness 
set  forth  or  indicate  how  it  shall  be  cut  off  from 
the  entire  tract,  or  otherwise  describe  such  por- 
tion so  that  its  identity  can  be  ascertained 
without  resort  to  extrinsic  proof  as  to  the  se- 
cret and  nndisciosed  intention  of  the  maker  with 
regard  thereto,  no  title  to  any  part  of  such 
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tract  of  land  passes  to  the  person  named  is 
the  instrument  as  grantee. 
(Sfllahus  by  the  Court) 

"The  description  of  the  property  conveyed 
in  a  deed  is  sutticiently  certain  when  it  shows 
the  intention  of  the  grantor  as  to  what  prop- 
erty is  conveyed,  and  makes  its  identification 
practicable."  Andrews  v.  Murphy,  12  Ga.  431. 
"If  a  surveyor,  by  applying  the  rules  of  sur- 
Teying,  can  locate  the  land,  the  description  is 
Kutticient.  A  deed  will  be  sustained  if  it  is  pos- 
sible from  the  whole  description  to  ascertain 
and  identify  the  land  intended  to  be  conveyed." 
2  Devi.  Deeds,  §  1012  et  seq.  Accordingly, 
where  the  owner  of  an  irregularly  shaped  tract 
of  land,  containing  307  acres,  conveyed  200 
aci-es,  more  or  less,  to  a  grantee,  and  bounded 
it  on  the  north  by  land  of  A.,  on  the  east  by 
land  of  B.,  on  the  south  by  land  of  C,  and  on 
the  west  by  land  of  D.  (the  grantor),  the  de- 
scription is  not,  as  matter  of  law,  so  vague  and 
uncertain  as  to  render  the  deed  void,  (a)  The 
deed  conveys  all  the  land  from  the  point  whern 
the  land  of  A.  touches  the  land  of  the  grantor 
to  the  land  of  B.,  and  thence  to  the  land  of 
C.  The  starting  point  is  either  at  the  land  of 
A.  or  that  of  C.  A  line  drawn  from  either  of 
these  points  to  the  other  point  will  show  the 
line  between  the  grantor  and  the  grantee  on  the 
west,  (b)  The  fact  that  the  deed  calls  for  200 
acres,  more  or  less,  will  make  no  difference. 
If  the  boundaries  described  in  the  deed  take  in 
the  entire  307  acres,  the  whole  will  pass  to  the 
grantee.  Ray  v.  Pease,  22  S.  B.  190,  95  Ga. 
153;  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  763. 
(c)  Such  a  deed  having  been  properly  recorded, 
and  a  mortgage  given  by  the  grantee  to  a  third 
person  to  secure  borrowed  money  also  properly 
recorded,  the  sale  by  the  administrator  of  the 
grantor  of  this  land  conveyed  no  title  to  the 
purchaser,  and  It  was  error  in  the  court  to  re- 
fuse to  grant  a  new  trial. 

Where  a  levy  had  been  made  by  virtue  of 
a  mortgu|;e  fi.  fa.,  and  a  claim  filed,  and  the 
claimant  m  aid  of  his  claim  filed  an  equitable 
petition  setting  up  his  ri^ht  of  subrogation  for 
reasons  allpged  in  the  petition,  and  on  demurrer 
his  equitable  right  was  stricken,  which  was  the 
only  equity  alleged,  it  was  error,  over  objection 
of  the  plahitiff  In  fi.  fa.,  to  try  this  alleged  equi- 
table petition  in  preference  to  the  claim  case, 
although  it  was  marked  "Filed"  a  day  In  ad- 
vance of  the  claim  case.  Such  a  proceeding 
deprived  the  plaintiff  in  fi.  fa.  of  his  legal  right 
to  the  opening  and  conclusion  in  the  trial  of  the 
merits  of  the  claim. 
(Per  Simmons,  C.  J.,  dissenting.) 

Error  from  flupertor  conrt,  Taliaferro  coun- 
ty;  P.  H.  Colley,  Judge  pro  hac. 

Action  by  Jesse  Portwood  and  others 
against  C.  W.  Huntress,  guardian.  From 
tbe  Judgment,  twth  parties  bring  error.  Judg- 
ment on  tbe  main  bill  of  exceptions  affirmed. 
Cross-bill  of  exceptions  dismlsBed. 

A.  H.  Davis  and  W.  O.  Mitchell,  for  C. 
W.  Huntress.  Hawes 'Cloud  and  8.  H.  Sib- 
ley, for  Jesse  Portwood  and  others. 


LUMPKIN,  P.  J.  This  case  was  here  at 
tbe  March  term,  1001,  when  a  Judgment  of 
the  superior  court  of  Taliaferro  county  deny- 
ing an  interlocutory  Injunction  to  Portwood 
and  Anderson,  who  Tvere  then  the  plaintifTs 
In  error,  was  aitirmed.  See  113  Ga.  815,  39 
S.  E.  299.  The  general  nature  of  the  case 
being  disclosed  by  tbe  statement  of  facta 
embraced  in  the  opinion  then  filed.  It  is  un- 
necessary to  here  repeat  the  same.    At  the 


August  term,  1901,  of  tbe  court  below,  after 
tbe  plaintiffs'  pleadings  had  been  so  amend- 
ed as  to  eliminate  all  Issues  save  those  in 
controversy  between  themselves  and  C.  W. 
Huntress  as  guardian  of  Ellen  Huntress,  the 
case  came  on  for  trial  before  a  Jury,  and  a 
verdict  was  returned  In  favor  of.tbe  plaln- 
tiCFs.  Huntress,  as  guardian,  made  a  motion 
for  a  new  trial,  to  the  overruling  of  which 
he  excepted.  Portwood  and  Anderson  there- 
upon filed  a  cross-bill  of  exceptions.  As  the 
case  is  absolutely  controlled  adversely  to  the 
defendant  below  by  tbe  rulings  announced  In 
the  headnotes,  we  shall  discuss  only  those 
grounds  of  his  motion  for  a  new  trial  to 
which  these  rulings  relate;  tbe  other  grounds 
thereof  being,  for  the  reason  Just  indicated, 
wholly  Immaterial,  as  are  also  the  questions 
raised  by  the  cross-bill  of  exceptions. 

1,  2.  Tbe  defendant  offered  at  the  trial  cer- 
tain documentary  evidence,  consisting  of  cer- 
tified transcripts  from  tbe  records  of  this 
court  and  of  the  cotwt  below,  for  tbe  pur- 
ix>se  of  showing  that  It  bad  been  adjudicated 
that  the  portion  of  the  land  In  controversy 
to  which  Anderson  was  setting  up  title  was 
subject  to  the  execution  held  by  Huntress  as 
guardian;  and  in  this  connection  his  counsel 
offered  to  prove  that  this  alleged  adjudica- 
tion was  also  binding  upon  Portwood,  be- 
cause of  an  agreement  on  his  part  to  abide 
by  the  Judgment  rendered  in  the  claim  case  i 
of  Anderson.  If  these  documents  bad  been  | 
introduced,  they  would  merely  have  shown 
(1)  that  at  the  February  term,  1899,  of  the 
superior  court  of  Taliaferro  county,  that  case  i 
had  been  submitted  to  the  presiding  Judge 
upon  an  agreed  statement  of  facts;  (2)  that  i 
he  rendered  a  Judgment  holding  the  land  not 
subject,  basing  his  decision  upon  the  ground 
that  a  deed  made  by  tbe  head  of  a  family, 
and  purporting  to  convey  property  which  bad 
been  set  apart  as  a  homestead  under  tbe  con- 
stitution of  1868,  did  not,  If  executed  while 
the  homestead  estate  was  still  in  existence, 
pass  to  the  grantee  any  Interest  whatever  in 
any  land  embraced  In  tbe  homestead;  (3> 
that  this  decision  was  set  aside  by  the  su- 
preme court,  and  its  Judgment  was.  by  a 
proper  order,  made  the  Judgment  of  the 
court  below;  and  (4)  that  subsequently  an 
order  was  passed  allowing  both  Anderson 
and  Portwood  to  withdraw  the  claims  filed 
by  them,  which  they  accordingly  did.  Com- 
plaint is  made  of  the  rejection  of  this  evi- 
dence. We  are  quite  sure  it  was  not  admis- 
sible, for  the  reason  that  It  would  not,  If 
admitted,  have  established  the  plea  of  res 
adjudicata  interposed  by  tbe  defendant.  All 
that  this  court  decided  when  tbe  claim  case 
of  Anderson  came  befcre  it  was  that  the 
trial  Judge  ruled  erroneously  upon  the  legal 
question  on  which  he  based  his  Judgment. 
See  110  Ga.  42 1,  85  S.  B.  071.  78  Am.  St 
Rep.  105.  Neither  this  court  nor  the  aaperior 
court  of  Taliaferro  county  undertook  to  pass  ' 
upon  tbe  sufficiency  of  the  descriptive  words 
employed  in  the  deed  under  consideration. 
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The  effect,  therefore,  of  the  jadgment  ren- 
dered here  was  simply  to  leave  the  case  open 
for  another  trial  In  the  court  below,  with  the 
legal  question  then  presented  for  decision 
finally  settled  adversely  to  the  claimant.  On 
the  argument  of  the  case  as  now  presented, 
counsel  for  the  defendant  below  relied  upon 
liie  decision  announced  by  this  court  in  Brad- 
8baw  T.  Gormerly,  54  Ga.  557.  A  casual 
examination  of  that  case  will,  however,  show 
that  it  has  no  bearing  on  the  question  under 
discussion.  It  there  appears  that  a  judgment 
of  the  superior  court  subjecting  the  property 
claimed  was  attirmed  by  this  court,  and  thus 
the  claim  case  was  brought  to  a  final  deter> 
mlnatlon.  The  effect  of  the  judgment  of 
affirmance  was,  therefore,  to  conclude  the 
claimant,  not  only  as  to  all  issues  actually 
made  and  passed  on  in  the  lower  court,  but 
aa  to  all  Issues  which  he  might  have  raised 
therein.  To  the  foregoing  we  may  add  that 
the  documentary  evidence  upon  which  the 
defendant  m  this  case  relied  showed  that,  in 
point  of  fact,  Anderson's  claim  never  went 
to  final  tiial  in  the  court  below,  but  was  vol- 
untarily withdrawn  by  him;  and  therefore 
no  adjudication  in  favor  of  Huntress,  as 
guardian,  has  ever  been  rendered  in  that 
court.  So  far  as  appears,  he  assented  to  the 
withdrawal  of  that  claim,  thus  leaving  An- 
derson at  liberty  to  renew  it  at  any  time  he 
might  choose,  and  thereby  resist,  upon  any 
ground  other  than  that  as  to  which  be  was 
concluded  by  the  above-mentioned  decision 
of  this  court,  the  enforcement  of  the  execu- 
tion held  by  Huntress  in  his  representative 
capacity.  If  the  latter  did  not  in  fact  consent 
to  this  disposition  of  that  case,  but  the  court, 
over  his  protest,  allowed  the  claim  to  be 
withdrawn,  he  should,  if  he  considered  him- 
self in  any  way  aggrieved  by  this  action  on 
the  part  of  the  court,  have  duly  excepted 
thereto. 

3.  The  main  and  controlling  question  now 
before  us  for  determination  is  whether  or  not 
the  instrument  signed  by  Absalom  G.  Evans 
and  his  wife  In  18S2,  purporting  to  be  a  deed 
from  them  to  their  son,  R.  O.  Evans,  was,  as 
to  description,  sufficiently  definite  and  certain 
to  pass  title  to  any  portion  of  tie  land  there- 
in referred  to.  It  appears  that  one  of  the 
makers,  Absalom  G.  Evans,  owned  a  tract  of 
land  containing  307^  acres,  more  or  less, 
which  bad  been  set  apart  as  a  homestead.  A 
plat  of  the  same,  appearing  in  the  record  be- 
fore US,  discloses  that  this  tract  bad  many 
boundaries,  and  was  quite  irregular  in  shape. 
By  the  above-mentioned  instrument,  Evans 
and  hia  wife  undertook  to  convey  to  their  son 
a  portion  of  this  homestead  estate  containing 
200  acres,  more  or  less.  Subsequently  the  son 
signed  and  delivered  to  Huntress,  as  guardian, 
a  paper  purporting  to  be  a  mortgage  covering 
all  the  interest  of  the  former  in  the  land.  The 
execution  Issued  upon  a  foreclosure  of  this  pa- 
per Is  that  which  Huntress,  as  guardian,  is 
now  seeking  to  enforce.  The  descriptive 
woi-ds  employed  in  the  instrument  which  he 


relies  on  as  a  deed  from  Absalom  G.  Evans 
and  bis  wife  to  B.  O.  Evans  were  as  fol- 
lows: "All  that  tract  or  parcel  of  land  sit- 
uated, lying,  and  being  In  said  state  and 
county  [Taliaferro],  containing  two  hundred 
teres,  more  or  less,  bounded  as  follows:  On 
north  by  land  of  E.  I.  Anderson;  on  east  by 
lands  of  Daniel  Evans,  colored;  on  south  by 
land  of  Addison  Ogletree;  on  west  land  said 
Absalom  G.  Evans  and  Mary  E.  Evans."  We 
are  of  the  opinion  that,  in  view  of  the  ta(*ts 
above  stated,  this  instrument  passed  nothing 
to  R.  O.  Evans.  Our  reason  for  so  holding 
is  that  it  does  not  identify  any  particular  por- 
tion of  the  entire  tract  of  307^  acres,  more 
or  less,  owned  by  Absalom  G.  Evans.  It  is, 
of  course,  inferable  that  he  and  his  wife  in- 
tended to  convey  to  their  son,  R.  O.  Evans,  a 
parcel  of  land  approximating  in  quantity  liOO 
acres,  and  constituting  a  portion  of  the  home- 
stead estate.  The  difficulty  is  that  they  did 
not  specify  any  boundary  line  or  lines  between 
the  land  they  intended  to  convey  and  that 
which  they  intended  to  reserve.  The  words 
"on  west"  certainly  cannot  be  said  to  indicate 
a  boundary  line,  or  enable  any  one  to  locate 
such  a  line.  It  would  not  do  to  say  it  was 
the  purpose  of  Absalom  G.  Evans  and  his  wife 
to  cut  off  from  the  whole  tract  exactly  200 
acres,  or  that  the  iMrtion  they  Intcndwl  to 
convey  can  be  ascertained  and  separated  from 
the  balance  of  the  tract  by  running  a  line 
due  north  and  south.  It  is  obvious  that  a 
parcel  of  land  containing  about  200  acres, 
and  bounded  on  the  "north  by  land  of  E.  I. 
Anderson;  on  east  by  lands  of  Daniel  Evans, 
colored;  [and]  on  south  by  land  of  Addison 
Ogletree,"— might  be  cut  off  from  the  entire 
tract  by  running  divers  straight  lines  across 
it.  With  a  given  starting  point  on  either  the 
northern  or  the  southern  boundary  of  this 
tract,  it  would  be  practicable  to  run  a  line 
cutting  off  precisely  200  acres.  Without  such 
a  starting  point,  even  this  could  not  be  done; 
and,  given  such  a  starting  point,  the  line 
drawn  would  necessarily  vary  according  to 
the  significance  which  different  persons  un- 
dertaking to  run  the  line  might  attach  to  the 
words,  "containing  two  hundred  acres,  more 
or  less,"  appearing  in  the  instrument  under 
discussion.  This  description  as  to  quantity 
might  easily  be  understood  as  referring  to  a 
parcel  of  land  embracing  any  number  of  acres 
from  175  to  225.  Accordingly,  we  affirm, 
without  doubt  or  misgiving,  that  no  sur- 
veyor, however  expert,  could  take  the  de- 
scription contained  In  the  Instrument  Just 
mentioned,  and,  by  the  aid  of  any  proper  ex- 
trinsic evidence,  locate  the  precise  body  of 
land  which  the  makers  of  that  Instrument 
Intended  to  convey.  Even  If  they  and  R.  O. 
Evans  had  agreed  upon  a  dividing  line,  and 
understood  perfectly  how  the  same  should 
run,  this  would  not  suffice;  for  a  deed  must 
Itself  contain  descriptive  words  with  respect 
to  its  subject-matter,  such  as  will  enable  a 
third  pers">n  to  apply  the'  same  to  the  locus 
In  quo  without  resorting  to  any  secret  and 
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trndisclosed  Intention  on  tbe  part  of  the  par- 
ties thereto.  Whilst  a  deed  wanting  In  this 
essential  is  susceptible  of  reformation,  so  as 
to  effectuate  the  unexpressed  intention  of  the 
parties,  it  cannot  without  such  reformation, 
stand  as  a  muniment  of  title.  If  AbsalodI 
G.  Evans  and  his  wife  actually  agreed  with 
R.  O.  Evans  upon  a  boundary  line  cutting 
off  from  the  entire  tract  the  particular  por- 
tion thereof  they  desh-ed  he  should  have,  the 
instrument  signed  by  them  should  Itself  have 
<llsclosed  that  such  was  the  fact,  and  also 
have  contained  such  a  reference  to  this  line 
as  would  enable  third  persons  to  find  and 
locate  it.  No  authority  need  be  cited  in  sup- 
port of  the  proposition  that  parol  evidence  Is 
inadmissible  to  add  to  or  vary  the  terms  of 
a  deed  or  other  written  Instrument.  Sucb 
evidence  Is  admissible  only  for  the  purpose 
of  applying  language  used  In  a  deed  to  tbe 
subject-matter  thereof.  Where  it  can  be 
gathered  from  the  words  employed  in  a  deed 
that  tbe  Intention  of  the  grantor  was  to 
convey  the  whole  Qf  a  tract  of  land  owned 
by  him,  even  a  vague  description  of  tbe  same 
will  suffice.  If,  by  the  aid  of  competent  parol 
evidence,  its  precise  location  Is  capable  of 
ascertainment,  and  its  identity  can  thus  be 
«8tabll8hed.  See  Shore  v.  Miller,  80  Oa.  93, 
4  8.  E.  561,  12  Am.  St  Kep.  239;  Beardsley 
y.  HUson,  94  Oa.  61,  20  S.  E.  272  (6);  Broach 
▼.  O'Neal,  94  Ga.  476,  20  8.  E.  113;  Derrick 
▼.  Sams,  98  6a.  397,  25  S.  E.  609,  58  Am. 
St  Rep.  300;  Elwell  v.  Security  Co.,  101 
■Oa.  496,  28  S.  B.  838.  Tbe  most  extreme 
-case  on  this  line  Is  that  of  Shore  v.  Miller. 
'The  opinion  delivered  by  Mr.  Justice  Bland- 
ford  does  not  fully  set  forth  the  facts  upon 
-which  the  decision  in  that  case  was  based. 
An  examination  of  the  original  record  therein, 
which  Is  of  file  in  the  office  of  tbe  clerk  of 
this  court  discloses  that  the  descriptive 
words  employed  In  the  deed  then  under  con- 
.sideration  were:  "All  those  tracts  or  parcels 
■ot  land  situate,  lying,  and  being  In  the  Otb 
•district  of  Hall  county,  known  by  tbe  num- 
ibers  (being  parts  of  lots)  22  and  23,  and  con- 
taining one  hundred  and  seventy-two  acres, 
■more  or  less."  This  language  warranted  the 
■Inference  that  it  was  tne  Intention  of  the 
maker  of  the  deed  to  convey  all  of  his  In- 
terest in  the  lands  embraced  in  lots  known 
as  numbers  22  and  23  In  the  Ninth  district 
ot  Hall  county;  and  It  Is  clear  that  he  did 
not  claim  to  own  all  of  the  territory  Includ- 
ed in  those  land  lots,  or  undertake  to  convey 
«ny  portion  thereof  which  did  not  belong  to 
tilBi.  It  was  recited  in  the  motion  for  a  new 
trial  In  that  case  that  the  party  tendering 
this  deed  In  evidence  offered  "to  prove  by 
parol  testimony  the  Identity  of  the  land  de- 
scribed In  said  deed  as  parts  of  lots  Nos. 
22  and  23  In  tbe  Ninth  district  of  Hall  coun- 
ty, and  that  it  was  all  of  those  lots  owned 
and  possessed  by  tbe  [grantor]  at  tbe  time  he 
executed  said  deed."    That  then,  was  a  case 


where  the  grantor  undertook  to  convey  one 
entire  tract  of  land  lying  in  one  land  lot 
and  another  entire  tract  situated  in  a  differ- 
ent land  lot  The  present  case  Is  easily  dis- 
dugulshable  from  all  of  those  Just  cited; 
for,  as  we  have  endeavored  to  point  out  the 
effort  In  this  Instance  was  to  convey  a  part 
only  of  an  entire .  tract  of  land  owned  by 
Absalom  G.  Evans,  without  sufficiently  desig- 
nating one  of  the  essentially  Important  bound- 
aries of  that  part.  So  it  only  remains  to 
notice  two  cases  (Lumber  Co.  v.  Coody,  94 
Ga.  619,  21  S.  E.  217,  and  Vaughn  v.  Fitz- 
gerald, 112  Ga.  517,  87  S.  E.  752)  In  which 
descriptions  of  parts  of  specified  land  lots 
were  held  to  be  sufficient.  In  the  former  of 
these  cases  the  land  sought  to  be  conveyed 
was  described  as  "one  hundred  and  thirty- 
four  acres  of  land  on  the  north  side  ot  lot 
number  one  hundred  and  seventy-four  in  tbe 
twentieth  district  of  Dodge  county."  In  tbe 
other  case  the  description  dealt  with  was, 
"66  acres  of  Und  lot  No.  37  Ui  the  8th  dis- 
trict of  WUcox  county;  price,  $5.00  per 
acre;  being  the  west  side."  The  land  lots 
referred  to  In  tbese  cases  were,  by  statute, 
square  lots,  containing  each  a  definite  num- 
ber of  acres;  and  it  was  held  that  as  the 
portions  to  be  separated  therefrom  also  con- 
sisted of  a  stated  number  of  acres.  It  was 
possible  to  ascertain  In  each  Instance  the 
precise  fractional  part  referred  to  by  drawing 
across  the  lot  a  straight  line  In  sucb  manner 
as  to  form  a  parallelogram  containing  tbe 
number  of  acres  Indicated.  The  decisions 
in  these  cases  certainly  go  far  enough  In 
holding  descriptions  of  this  nature  adequate. 
The  Evans  tract  of  land  was  not  only  not  a 
square,  but  as  has  been  seen,  was  very  Ir- 
regular m  shape;  and,  besides,  the  proof 
showed  that  he  claimed  title,  not  to  any  speci- 
fied number  of  acres  as  being  embraced  with- 
in the  boundaries  of  this  tract,  but  to  307)^ 
acres,  more  or  less.  Furthermore,  he  and 
his  wife  did  not  undertake  to  cut  off  from  the 
entire  tract  as  the  portion  thereof  which  they 
desired  their  son  to  have,  precisely  200  acres, 
but  a  parcel  of  the  same  "containing  two 
hundred  acres,  more  or  less." 

It  necessarily  follows  from  what  Is  said 
above  that  a  verdict  for  the  plaintiffs  was 
demanded  by  the  evidence,  ana  there  was  no 
error  In  denying  tbe  defendant  a  new  trial. 
This  being  so,  we  are  not  as  we  have  al- 
ready Intimated,  called  upon  to  pass  on  the 
merits  of  the  questions  presented  by  tbe 
cross-bill  of  exceptions  sued  out  at  the  in- 
stance of  Portwood  and  Anderson,  in  which 
complaint  is  made  of  certain  interlocutory 
rulings  by  the  trial  Judge  which  were  ad- 
verse to  them. 

Judgment  on  main  bill  of  exceptions  af- 
firmed. Cross-bill  of  exceptions  dismissed. 
All  the  Justices  concurring,  except  LrEWIS, 
J.,  absent  on  account  of  sickness,  and  SIM- 
MONS, O.  J.,  dissenting 
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TILLMAN  ▼.  BANKS  et  al. 

(Supreme  Court  of  Georsia.    Aug.  8,  1902.) 

TRUST    DEED— CONSTRUCTION— LIFE   ESTATE- 
REMAINDER. 

1.  A  deed  executed  in  1875  conveyed  prop- 
erty to  the  grantee,  "in  trust,  nevertheless,  for 
the  sole  and  separate  use  of  [a  named  person], 
wife  of  Lthe  grantor],  for  and  during  her  nat- 
ural life,  and  after  her  death  to  such  children 
she  may  leave  living  at  the  time  of  her  death, 
having  been  begotten  by  the  said  [grantor], 
share  and  share  alike;  with  power  to  the  said 
[wife]  to  empower  the  said  [trustee],  by  writing 
under  her  hand,  to  sell  any  part  or  the  whole 
of  the  trust  estate,  and  to  reinvest  the  proceeds 
in  such  other  property,  subject  to  the  above- 
described  trust,  as  be  shall  deem  most  benefi- 
cial for  the  interest  of  the  trust  estate."  Held: 
(1)  That  the  trust  created  was  for  the  life  es- 
tate only;  (2)  that  the  remainder  created  was 
a  lesral  remainder;  (3)  that,  under  the  opera- 
tion of  the  married  woman's  act  of  18G6,  the 
trust  became  executed  immediately  upon  the 
delivery  of  the  deed,  and  the  legal  title  to  the 
life  estate  vested  in  the  wife  of  the  grantor; 
(4)  that  the  person  named  in  the  conveyance  as 
trustee  had  no  right  to  bring  a  suit  to  recover, 
any  interest  in  the  property;  (5)  that  when,  In 
the  trial  of  a  suit  brought  by  the  named  trustee 
as  such,  the  evidence  relied  upon  for  a  recovery 
was  the  deed  referred  to,  and  possession  by  the 
trustee  for  more  than  seven  years  under  the 
deed,  a  nousui'  was  properly  granted,  for  the 
reason  that  the  trustee  had  no  title  upon  which 
he  could  recover,  and  his  possession  would  not 
have  the  effect  to  vest  the  title  in  him,  but 
would  inure  to  the  benefit  of  the  wife;  (6)  that 
an  amendment  to  such  a  suit,  in  effect  striking 
the  name  of  the  trustee,  and  substituting  there- 
for the  nnmes  of  the  wife  and  children,  was 
properly  disallowed;  there  being  no  law  in  this 
state  authorizing  a  new  party  to  be  added  in 
such  a  case. 

(Syllabus  by  the  Court,) 

Error  from  superior  cotirt,  Tattnall  county; 
B.  D.  Evans,  Judge. 

Action  by  James  Tillman,  trustee,  against 
J.  C.  Banks  and  others.  Judgment  for  de- 
fendants, and  plalutiu:  brings  error.  Affirm- 
ed. 

W.  T.  Burklialter  and  C.  L.  Morgan,  for 
plaintiff  in  error.  Jolm  P.  Moore  and  Jas. 
K.  Hines,  for  defendants  in  error. 

COBB,  J.  Tills  was  an  action  brought  by 
James  Tillman,  as  trustee  for  Rbody  Carter, 
against  Banks  and  bis  wife,  to  recover  pos- 
session of  a  tract  of  land.  The  abstract  of 
title  attached  to  the  petition  referred  to  nu- 
merous deeds,  and  simply  stated  tbe  names  of 
the  grantors  and  grantees  and  tbe  dates  of 
such  deeds;  tbe  abstract  concluding  with 
these  words:  "Deed  from  Tim  Carter  to 
James  Tillman,  in  trust  for  Rbody  Qirter, 
dated  Jan.  1st,  1875.  AU  of  tbe  deeds  afore- 
said conveying  tbe  lands  in  question."  At 
tbe  conclusion  of  tbe  plalntifTs  evidence 
the  defendants  made  a  moticn  for  a  nonsuit, 
and,  to  avoid  tlie  effect  of  this  motion,  tbe 
plalntifT  offered  to  amend  tbe  petition  by 
maklug  Itliody  Carter  and  her  children  (nam- 
ing tbem)  begotten  by  ber  husband,  Tim 
Carter,  parties  plaintiff  in  tbe  case,  so  that 
tbe  suit  would  proceed  in  tbeir  nanres;  it 
being  alleged  tbat  Rbody  Carter  and  ber 


children,  as  well  as  Tillman,  consented  to 
this  amendment  in  open  court  Tbe  court 
refused  to  allow  tbe  amendment,  and  passed 
an  order  granting  a  nonsuit.  To  the  rulings 
Just  referred  to  tbe  plaintiff  excepted.  The 
conveyance  under  which  the  plaintiff  claim- 
ed the  right  to  recover  was  a  deed  from  Tim 
Carter  to  James  Tillman,  trustee,  whlcb 
conveyed  the  premises  in  dispute  to  Till- 
man, "in  trust,  nevertheless,  for  the  sole 
and  separate  use  of  tbe  said  Rbody  Carter, 
wife  of  tbe  said  Tim  Carter,  for  and  during 
her  natural  life,  and  after  her  death  to  such 
children  she  may  leave  living  at  the  time  of 
her  death,  having  been  begotten  by  the  said 
Tim  Carter,  share  and  share  alike;  with 
power  to  tbe  said  Rhody  Carter  to  empower 
the  said  Jim  Tillman,  by  writing  under  her 
hand,  to  sell  any  part  or  tbe  whole  of  tbe 
trust  estate,  and  to  reinvest  the  proceeds  In 
such  other  property,  subject  to  the  above- 
described  trust,  as  be  shall  deem  most  ben- 
eficial for  the  interest  of  the  trust  estate." 
This  deed  was  dated  January  1,  1876.  The 
trust  created  under  this  deed  was  for  the 
life  estate  of  Rbody  Carter  only,  and  there 
was  no  trust  created  for  the  remaindermen. 
Tbe  deed  created  a  legal  estate  in  remainder 
for  the  benefit  of  such  of  tbe  children  of 
Rhody  Carter  and  her  husband,  Tim  Carter, 
as  were  in  life  at  tbe  time  of  her  death. 
Bull  T.  Walker,  71  Ga.  105;  Wilbur  t.  Mc- 
Nulty,  75  Ga.  458;  CarsweU  v.  Lovett,  80 
Ga.  36,  4  S.  E.  866;  Town  Co.  v.  Cothran. 
81  Ga.  869,  8  S.  H.  737;  De  Vaughn  t.  Mc- 
Leroy,  82  Ga.  G87,  10  S.  E.  211;  McDonald 
▼.  McGall,  91  Ga.  304,  18  S.  E.  157;  Baxter 
▼.  Wolfe.  93  Ga.  384,  20  S.  E.  826;  Fleming 
T.  Hughes,  99  Ga.  444,  27  S.  E.  791.  In  Sut- 
ton T.  Aiken,  62  Ga.  733,  it  was  held  that  a 
conveyance  in  trust  for  a  married  woman, 
of  full  age  and  sound  mind,  with  no  re- 
mainder to  protect,  and  nothing  prescribe*} 
for  tbe  trustee  to  do,  operates  to  pass  the- 
legal  title  Immediately  into  tbe  beneficiary,., 
when  the  conveyance  was  made  since  the  act 
of  1866,  which  secured  to  married  women' 
all  tbeir  property  as  a  separate  estate.  Thi» 
ruHng  was  followed  in  Association  v.  Gann.. 
101  Ga.  678,  29  S.  E.  16,  and  in  City  of  Rome- 
V.  Shropshire,  112  Ga.  93,  37  S.  E.  168.  It: 
has  been  held  that  where  a  conveyance,  ex- 
ecuted or  taking  effect  since  tbe  passage  or 
the  married  woman's  act  of  1866,  ^nd  whictk 
created  a  trust  estate  fdr  life  for  a  married 
woman  of  sound  mind  and  laboring  under 
no  disability,  and  a  legal  estate  in  remalnder- 
for  her  children  or  others,  vested  the  legal 
title  to  the  life  estate.  Immediately  upon- 
the  conveyance  taking  effect.  In  the  married, 
woman;  tbe  trust  attempted  to  be  created 
being,  under  tbe  operation  of  the  married 
woman's  act,  an  executed  trust,  so  far  as  the 
life  estate  was  concerned.  Kile  v.  Fleming, 
78  Ga.  1;  Harrold  v.  Westbrook,  78  Ga.  5, 
2  S.  E.  605;  Woodward  v.  Stubbs,  102  Ga. 
187,  29  S.  E.  119;  Allen  t.  Hughes,  106  Ga. 
775,  32  S.  B.  027;  Brantley  r.  Porter,  111  Ga^ 
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88C,  36  S.  E.  970;  Overstreet  v.  Sullivan.  113 
Oa.  891,  39  S.  E.  431.  Immediately  upon  the 
execution  of  the  deed  from  Tto  Carter  to 
TUlmau  the  trust  therein  attempted  to  be 
created  for  the  benefit  of  Rhody  Carter  dur- 
ing her  life  became  an  executed  trust,  and 
the  legal  title  to  the  life  estate  vested  Im- 
mediately in  her.  .  The  deed  did  not  create 
any  trust  for  the  benefit  of  the  remainder- 
men. Hence  no  title  to  the  remainder,  with- 
out regard  to  what  the  character  of  that  re- 
mainder may  be,  whether  vested  or  contin- 
gent, ever  passed  to  Tillman.  It  follows  that 
Tillman  had  no  authority  to  bring  a  suit  In 
relation  to  the  land,  either  in  behalf  of 
Rhody  Carter  or  her  children.  So  far  as  the 
life  estate  is  concerned,  the  right  to  sue  for 
the  possession  of  the  property  is  In  Rhody 
Carter;  and,  so  far  as  the  remainder  Is  con- 
cerned, the  right  to  sue  will  be  in  the  chil- 
dren of  Rhody  and  Tim  Carter  who  may  be 
living  at  her  death.  Under  no  view  of  the 
case  was  Tillman,  the  person  named  In  the 
deed  as  trustee,  authorized  to  bring  a  suit 
The  court  did  not  err,  therefore,  in  holding 
that  the  plaintiff  had  failed  to  make  out 
his  case. 

It  was  argued  by  counsel  for  the  plaintiff 
In  error  that  the  case  made  in  the  petition 
had  been  proved  strictly  as  laid,  and  that, 
therefore,  under  the  ruling  in  Fleming  v. 
Roberts,  114  Ga.  634,  40  S.  B.  792,  and  the 
cases  which  that  followed,  the  grant  of  a 
nonsuit  was  erroneous.  The  plaintiff  did  not 
prove  bis  case  as  laid.  The  substance  of  his 
allegations,  as  will  be  seen  from  what  is  said 
above  in  reference  to  the  petition,  was,  in 
effect,  that  James  Tillman,  as  trustee  for 
Rhody  Carter,  was  entitled  to  recover  the 
land.  The  evidence  offered  to  support  these 
allegations— that  is,  the  deed  which  attempt- 
ed to  create  the  trust  in  James  Tillman— did 
not,  In  law,  have  the  effect  of  creating  such  a 
trust,  and  therefore  the  proof  did  not  support 
the  allegation.  The  petition  and  the  abstract 
of  title  attached  thereto,  when  taken  as  a 
whole,  cannot  be  construed  In  any  other 
way  than  as  a  claim  by  James  Tfllman  to 
recover  the  land  as  the  holder  of  the  legal 
title,  altliough  he  admits  In  the  petition  that 
be  holds  it  for  the  benefit  of  Rhody  Carter. 
As  the  evidence  failed  to  establish  that  he 
was  the  holder  of  the  legal  title,  he  failed 
to  prove  .the  case  laid  in  the  petition.  The 
amendment  offered,  which  was,  in  effect,  to 
strike  the  name  of  Tillman,  trustee,  as  plain- 
tiff, and  substitute  the  names  of  Rhody  Carter 
and  her  children,  was  properly  refused.  There 
Is  no  law  In  Georgia  authorizing,  in  a  case  like 
this,  the  substitution  of  new  parties.  In  ad- 
dition to  this,  80  far  as  the  children  were  con-< 
«emed,  they  acquired  under  the  deed  no  pres- 
«nt  right  to  sue,  the  remainder  interest  being 
conveyed  to  such  of  them  only  as  were  liv- 
ing at  the  date  of  their  mother's  death.  It 
is  contended  by  counsel  for  the  plaintiff  In 
«rror  that,  even  If  the  court  did  not  err  in 
refusing  the  amendment,  and  did  not  err  in 


construing  the  deed,  the  suit  was  a  suit  by 
James  Tillman,  and  there  was  evidence 
which  would  authorize  a  Jury  to  find  that  he 
had  been  in  adverse  possession  of  the  prop- 
erty for  more  than  seven  years,  and  that  he 
was  entitled  to  recover  upon  this  prescriptive 
title.  It  might  be  a  sufficient  answer  to  this 
contention  to  say  that  the  plaintiff's  suit  was 
not  predicated  upon  a  prescriptive  title.  In 
the  abstract  of  title  attached  to  the  petition 
there  appears  no  reference  whatever  to  a 
prescriptive  title,  the  abstract  relating  en- 
tirely to  a  legal  title  acquired  through  a  se- 
ries of  conveyances  therein  referred  to.  But, 
even  if  the  case  be  treated  as  one  in  which 
the  plaintiff  would  be  allowed  to  recover 
upon  a  prescriptive  title  If  the  evidence  was 
of  a  character  to  authorize  a  finding  in  his 
favor,  and  even  if  the  evidence  warranted  a 
finding  that  Tillman  bad  been  in  adverse 
possession  for  more  than  seven  years,  he 
would  still  not  be  entitled  to  recover.  He 
did  not  claim  title  in  himself.  If  he  was  in 
possession  at  all.  It  was  not  in  his  own  right, 
but  in  the  right  of  Rhody  Carter,  whom  he 
claimed  to  represent;  and  his  possession,  if 
It  ever  ripened  into  a  prescriptive  title,  in- 
ured to  the  benefit  of  Rhody  Carter,  and  did 
not  authorize  a  suit  by  him  In  any  capacity, 
but  would  have  authorized  a  suit  by  Rhody 
Carter  only.  There  was  no  error  in  any  of 
the  rulings  complained  of. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


SEYMOUR  et  al.  v.  NATIONAL  BUILDING 
&  LOAN  ASS'N  OP  MONTGOM- 
ERY, ALA. 
(Supreme  Court  of  Georgia.    Aug.  0,  1902.) 

MORTGAGE    FORECLOSDRE— PUBLIC    aAI<B— 
MEMORANDUM-JUDICIAL  SALE. 

1.  A  sale  of  real  estate  at  public  outcry  by  a 
mortgagee,  under  a  power  in  the  mortgage  au- 
thorizing him  to  sell  at  public  or  private  sale, 
is  not  binding  upon  the  purchaser  or  the  mort- 
gagee unless  a  memorandum  is  made  aii  pre- 
scribed by  the  statute  of  frauds. 

2.  While  such  sale  is,  for  some  purposes, 
equivalent  to  a  sale,  under  a  foreclosure,  of  the 
mortgage  by  a  court  of  competent  jurisdictioo. 
It  is  not  such  a  judicial  sale,  nuder  the  Code, 
as  not  to  require  such  a  memorandum. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  LitUeJohn,  Judge. 

Action  by  W.  B.  Seymour  against  the  Na- 
tional Building  &  Loan  Association  of  Mont- 
gomery, Ala.,  and  one  Vamedoe.  Judgment 
for  the  loan  association,  and  Seymour  and 
Vamedoe  bring  error.    Affirmed. 

J.  T.  Hill,  for  plaintiffs  In  error.  Thomson 
&  Whipple,  for  defendant  In  error. 

SIMMONS,  C.  J.  An  equitable  petition 
for  specific  performance  was  filed  by  Sey- 
mour against  the  National  Building  &  Loan 
Association   ctf   Montgomery,   Ala.    The   de- 
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fendant  filed  an  answer  in  the  nature  of  a 
cross  bill,  to  which  Varnedoe  was  made  a 
party.  It  was  admitted  that  the  case  made 
by  this  answer  was  controlled  by  the  result 
of  the  main  case.  From  the  evidence  it  ap- 
peared that  the  defendant,  acting  under  a 
power  of  sale  contained  in  a  security  deed, 
to  it  from  Varnedoe,  had  advertised  certain 
property  of  Varnedoe's  for  sale.  At  the  ap- 
pointed time  and  place  an  agent  of  the  de- 
fendant appeared,  and  sold  the  property  at 
public  outcry,  the  plalntifF  being  the  highest 
bidder.  The  property  was  knocked  off  to 
plaintiff,  but  no  deed  or  written  memoran- 
-danr  was  made.  Subsequently  the  defend- 
-ant  refused  to  consummate  the  sale  by  mak- 
ing deeds,  and  the  plaintiff  filed  his  equita- 
ble petition  to  enforce  the  sale.  The  de- 
fendant filed  several  pleas,  one  of  which 
was  that  the  sale  could  not  be  enforced, 
because  no  memorandum  had  been  given  as 
required  by  the  statute  of  frauds.  On  the 
trial  the  court,  on  motion  of  the  defendant, 
granted  a  nonsuit  The  defendant  was  then 
permitted  to  withdraw  its  motion  for  a  non- 
suit, and  ask  the  direction  of  a  verdict.  The 
court  then  directed  a  verdict  in  favor  of  the 
'defendant.  Exception  is  taken  to  the  direc- 
tion of  the  verdict  and  to  the  Judge's  al- 
lowing the  motion  for  a  nonsuit  to  be  wlth- 
•drawn. 

The  question  Is  made,  therefore,  whether 
this  sale  was  within  the  statute  of  frauds. 
The  plaintiffs  In  error  contended  that  it  was 
not  for  the  reason  that  this  sale  was  equiva- 
lent to  a'strlctly  Judicial  sale^  and  that  such 
a  sale  was  effectual  and  enforceable  with- 
out a  written  memorandum.  After  a  careful 
consideration  of  the  case,  we  have  come  to 
n  contrary  conclusion.  That  sales  by  auc- 
tion are  within  the  statute  of  frauds  is  set- 
tled In  this  state.  White  v.  Crew,  16  Ga. 
416;    Civ.  Code,  {  3527. 

It  has,  however,  been  expressly  provided 
that  "no  note  or  memorandum  in  writing 
shall  be  necessary  to  charge  any  person  at  a 
Judicial  sale."  Civ.  Code,  i  5448.  The  pres- 
ent case  does  not  come  within  this  provi- 
sion; for  the  sale  was  not  a  Judicial  sale, 
within  the  meaning  of  the  statute.  In  this 
state  the  term  "Judicial  sale"  is  used  to  de- 
note more  than  what  are  known  in  the  text- 
books as  such,  and  Includes  execution  sales. 
It  does  not  however,  Include  a  sale  of  the 
cliaracter  now  In  question.  In  Banking  Co. 
V.  Haas,  100  Ga.  Ill,  27  S.  B.  980,  62  Am. 
St  Rep.  317,  it  was  held  that  a  sale  under  a 
power  given  in  a  mortgage  was  equivalent 
to  a  sale  under  a  foreclosure  of  the  mort- 
gage by  a  court  of  competent  Jurisdiction, 
and  had  the  same  effect  as  to  cutting  off 
Uens  Junior  to  the  mortgage.  It  would  be 
an  extension  of  this  decision  to  hold  that 
this  was  a  Judicial  sale  within  the  meaning 
of  the  Code  section  cited  above.  A  sale  un- 
der the  power,  or  a  sale  under  a  proper  fore- 
closure, would,  either  of  them,  have  the  ef- 
fect of  cutting  <^  Junior  liens.    Either  meth- 


od, so  pursued  as  to  result  In  a  valid  and 
l}indiug  sale,  would  have  this  result.  But 
this  is  no  reason  for  omitting  an  essential 
part  of  the  method  pursued,  merely  because 
such  part  would  have  been  essential  had  the 
mortgagee  elected  to  pursue  the  other  meth- 
od. Where  a  power  of  sale  In  a  mortgage 
is  coupled  with  an  interest,  it  is  Irrevocable, 
and  Junior  Hens  are  taken  subject  to  the 
lien  of  the  mortgage.  A  purchaser  under  a 
sale  by  virtue  of  tlie  power  is  as  much  pro- 
tected from  Junior  liens  as  though  the  sale 
had  been  under  a  foreclosure  proceeding  lu 
a  proper  court.  Such  purchaser  must,  how- 
ever, see  to  it  that  the  sale  is  so  conducted 
18  to  be  valid  and  binding.  There  must  be 
a  valid  and  binding  sale  before  It  can  have 
the  effect  of  a  foreclosure  sale,  or,  indeed, 
any  effect  at  all.  Had  a  proper  memoran- 
dum beeu  made,  and  this  sale  been  binding. 
It  would  have  had  the  force  and  effect  of  a 
foreclosure  sale.  As  the  memorandum  re- 
quired by  the  statute  of  frauds  was  not 
made,  the  sale  was  not  enforceable  at  all. 
It  was  also  contended  tiiat  the  contract  had 
been  executed.  This  contention  was  based 
on  the  fact  that  Seymour,  by  an  arrange- 
ment with  Varnedoe,  had  gone  into  possession 
of  the  land,  and  had  tendered  the  purchase 
price  to  the  defendant.  There  is  nothing 
In  these  facts  to  constitute  the  sale  an  ex- 
ecuted one,  so  as  to  take  It  out  of  the  statute. 
The  power  of  sale  had  been  given  to  the 
defendant,  and  Varnedoe  had  no  authority 
by  any  act  of  his  to  execute  an  unenforcea* 
ble  sale  made  by  the  defendant  under  the 
power.  Nor  does  the  tender  of  the  money 
avail,  for  it  appears  that  the  tender  was 
refused  by  the  defendant  on  the  ground  thai 
the  sale  was  not  valid  or  binding.  For  these 
reasons  the  court  properly  held  that  the  sale 
was  not   enforceable. 

There  was  no  error  in  allowing  the  defend- 
ant to  withdraw  its  motion  for  a  nonsuit. 
It  appears  that  the  court  had  orally  an 
nounced  that  It  would  sustain  the  motion, 
but  no  order  had  been  taken.  It  was  ac- 
cordingly within  the  discretion  of  the  court 
to  allow  the  motion  to  be  withdrawn.  Then, 
as  the  evidence  was  such  as  to  demand  a 
finding  for  the  defendant  there  was  no  error 
in  directing  a  verdict  accordingly. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


SCOTT  et  al.  v.  WHIPPLE  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

WHIT  OF   ERROR— BILL  OP  KXCEPTIONS— DIS- 
MISSAL—CONTINUANCE— ABSENCB 
OF  CLIENT. 
1.  A   bill   of  exceptions,    which   recites  that 
nron  the  call  of  a  cu?e,  and  before  announcing 
"Ready,"  a  party  moved  for  a  continuance  upon 
stated  grounds,  sets  forth  the  evidence  which 
was  relied  upon  in  support  of  the  motion,  al- 
le^eij  that  the  motion   was  overruled,  and  then 
recites  that  to   this  judgment  the,  defendants 
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"then  and  there  excepted  and  now  except,  and 
assign  the  same  as  error,"  contains  a  sufflciently 
specific  assignment  of  error  upon  the  overrul- 
ing  of  the  motion  to  continue. 

2.  Since  the  passage  of  the  supreme  court 
practice  act  of  18tt3,  a  writ  of  error  will  not  be 
dismissed  merely  because  the  certificate  to  the 
bill  of  exceptions  contains  recitals  of  fact 
which  are  not  in  the  bill  of  exceptions  or  the 
record,  the  certificate  being  in  all  other  re- 
spects in  the  form  prescribed  by  law,  and  ver- 
ifying all  of  the  statements  made  in  the  bill  of 
exceptions. 

3.  The  showing  for  a  continuance,  in  so  far 
as  it  related  to  the  application  made  by  counsel 
for  one  of  the  several  defendants,  and  which 
was  based  on  the  absence  of  their  client,  being 
in  all  respects  regular  and  complete,  and  there 
being  no  counter  showing,  and  it  not  appearing 
from  the  bill  of  exceptions  or  the  record  that 
any  previous  continuance  had  been  granted  the 
defendant,  or  that  the  case  could  proceed  to 
triul  against  the  other  defendants  alone,  it  was 
error  to  overrule  the  motion  to  continue,  made 
by  counsel  on  the  ground  of  their  client's  ab- 
seuoe. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  comity; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  U.  V.  Whipple,  receiver,  and 
others,  against  J.  B.  Scott  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

Guerry  &.  Hall,  J.  G.  Jones,  and  De  Lacy 
&  Bishop,  for  plaintiffs  In  error.  Pearson 
EUls,  Bacon,  Miller  &  Brunson  and  Thom- 
son &  Whipple,  for  defendants  In  error. 

COBB,  J.  Whipple,  as  receiver,  brought 
suit  against  the  Naval  Store  &  Lumber- 
man's Bank  as  principal,  and  Scott  and  four 
others  as  securities.  Scott,  Matthews,  and 
Bullock  filed  a  defense  to  the  action,  the 
three  uniting  in  one  answer.  When  the  case 
was  called  for  trial,  a  motion  for  a  con- 
tinuance was  made  by  the  defendants.  This 
motion  was  overruled,  and  the  defendants 
assign  this  ruling  as  error.  The  case  then 
proceeded  to  trial,  and  a  verdict  was  di- 
rected In  favor  of  the  plaintiff,  to  which  the 
defendants  have  also  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  uiwn  the  ground  that  there  was  no 
sufficient  assignment  of  error  upon  any  rul- 
ing of  the  trial  court  The  bill  of  exceptions 
recites  that  upon  the  call  of  the  case  and 
before  announcing  "Ready,"  counsel  for 
Scott  moved  for  a  continuance  upon  certain 
grounds,  and  Introduced  In  support  of  the 
motion  certain  evidence,  which  Is  set  forth 
in  the  bill  of  exceptions,  and  that  this  mo- 
tion was  overruled.  Following  this  recital 
Is  this  language:  "To  which  Judgment  over- 
ruling said  motion  for  continuance  the  said 
J.  B.  Scott  and  W.  B.  Matthews  and  E.  W. 
Bullock  then  and  there  excepted,  and  now 
except,  and  assign  the  same  as  error."  We 
think  this  assignment  of  error  sufficiently 
brings  before  us  the  question  as  to  whether 
the  moti  n  for  a  continuance  was  prop<>rly 
overruled.  The  bill  of  exceptions  recites 
tliat  the  motion  was  made  and  that  It  was 
overruled,  sets  forth  the  evidence  offered  In 


support  of  the  motion,  and  alleges  that  the 
ruling  of  the  court  was  erroneous.  This  was 
a  specific  assignment  of  error  within  the 
meaning  of  the  law  regulating  the  practice 
in  this  court  It  was  further  Insisted  that 
the  assignment  of  error  upon  the  direction 
of  the  verdict  was  not  sufflciently  specific. 
Inasmuch  as  we  do  not  decide  whether  the 
direction  of  the  verdict  was  proper  or  not 
It  is  unnecessary  to  pass  upon  the  sufficiency 
of  the  assignment  of  error  thereon.  It  has. 
however,  been  held  In  several  cases  that  a 
general  complaint  that  the  direction  of  a 
verdict  was  improper  is  sufficient  to  present 
for  decision  the  question  whether,  under  the 
pleadings  and  the  evidence,  the  verdict  di- 
rected was  demanded.  See  Phillips  v.  Rail- 
way Co.,  112  Ga.  107,  37  S.  id.  418;  Dickson 
V.  Burwell,  11.3  Ga.  93,  38  S.  E.  319;  Waller 
T.  Hogan,  114  Ga.  384.  40  S.  E.  254;  An- 
derson v.  Walker,  114  Ga.  505,  40  S.  E.  70o. 
2.  The  motion  to  dismiss  was  upon  the 
further  ground  that  the  certificate  of  the 
Judge  to  the  bill  of  exceptions  was  not  in 
the  form  prescribed  by  the  statute,  consisting 
In  part  of  recitals  of  fact  which  should  have 
been  In  the  bill  of  exceptions.  The  certifi- 
cate of  the  Judge  was  In  the  exact  form  pre- 
scribed by  the  statute,  except  that  It  con- 
tained the  following  additional  recitals:  "I 
do  further  certify  that  the  docket  of  Dooly 
superior  court  showed  that  there  had  been 
one  continuance  of  this  case  by  the  defend- 
ants. I  do  further  certify  that  this  bill  of 
exceptions  was  presented  to  me  on  the  18tb 
day  of  October,  1901,  and  that  the«ame  bas 
been  held  by  me  until  this  time  for  examina- 
tion and  correction.  October  28,  1901."  The 
criticism  of  this  certificate  is  directed  to  the 
first  sentence  thereof,  as  it  was  certainly 
competent  for  the  Judge  to  certify  that  the 
delay  in  filing  the  bill  of  exceptions  was  due 
to  his  retention  of  it,  and  thus  relieve  the 
plaintiff  In  error  from  the  Imputation  of  neg- 
ligent delay  In  tendering  the  bill  of  excep- 
tions. The  act  of  1889  (Clv.  Code,  S  5532) 
prescribed  a  form  for  certificates  to  bills  of 
exceptions.  It  has  been  held  that  the  certif- 
icate of  the  Judge  should  conform  to  the  re- 
quirements of  the  statute;  ana  that,  where 
It  Is  not  in  the  form  provided  thereby,  the 
writ  of  error  will  be  dismissed.  See  Wil- 
li.'iras  v.  State,  88  Ga.  400,  14  S.  E.  "iKi; 
Holland  v.  Van  Bell,  89  Ga.  223,  15  S.  E. 
302;  Lovlngood  v.  Roberts,  89  Ga.  417,  15 
S.  E.  495.  It  bas  also  been  held  that  It  Is 
the  duty  of  counsel  to  prepare  the  certificate 
to  a  bill  of  exceptl  ns.  and  that  the  Judge 
has  no  authority,  under  the  act  of  1889.  to 
make  any  change  In  the  certificate,  but  must 
either  sign  the  same  as  presented  to  him,  or 
decline  to  sign  It  altogether.  Pendley  v. 
State,  87  Ga.  186.  IS  S.  E.  443;  Gresliam  v. 
Turner.  88  Ga.  IGO,  13  S.  E.  946.  It  has  also 
been  distinctly  decided  that  under  this  st.-tt- 
ute  the  Judge  has  no  authority  to  Incorporate 
In  his  oertiticate  facts  necessary  to  a  deter- 
mination of  the  case,  which  sbould  have  been 


Digitized  by  VjOOQLC 


Ga.) 


SCOTT  T.  WHIPPLE. 


621 


brongbt  up  In  the  bill  of  exceptions.  Lovln- 
good  T.  Roberts,  supra.  Inasmuch  as  this  is 
exactly  what  the  certlBcate  In  the  present 
case  undertakes  to  do,  It  Is  necessary  to  de- 
termine -whether  the  rule  laid  down  In  the 
case  cited  is  applicable  since  the  passage  of 
the  supreme  court  practice  act  of  1893.  Civ. 
Code,  i  5534,  which  section  was  codified  from 
the  act  of  IfSiiS,  provides:  "it  shall  be  the 
duty  of  the  Judge  to  whom  any  bill  of  ex- 
ceptions is  presented  to  see  that  the  certifi- 
cate is  in  legal  form  before  signing  the  same; 
and  no  failure  of  any  judge  to  discharge  his 
duty  in  tnis  respect  shall  prejudice  the  rights 
of  the  parties  by  dismissal  or  otherwise." 
The  act  further  provides  that  the  supreme 
court  shall  not  dismiss  any  case  for  any  want 
of  technical  conformity  to  the  statutes  or 
rules  regulating  the  practice  in  carrying  cases 
to  that  court,  where  there  is  enough  In  the 
bill  of  exceptions  or  transcript  of  the  record 
presented,  or  both  together,  to  enable  the 
court  to  ascertain  substantially  the  real  ques- 
tions In  the  case  which  the  parties  seek  to 
have  decided  therein.  Civ.  Code,  8  5569. 
Since  the  passage  of  the  act  of  1893  it  has 
been  held  that,  where  the  certificate  is  in 
substantial  compliance  with  the  form  pre- 
scribed by  the  act  of  188b,  the  writ  of  error 
will  not  be  dismissed.  Pusey  v.  Sweat,  92 
Ua.  809.  19  S.  K.  81U;  Gregory  v.  Daniel,  93 
Ga.  795,  20  S.  E.  656.  The  office  of  a  certif- 
icate to  a  bill  of  exceptions  is  to  certify  to 
the  truth  of  the  recitals  contained  in  the  bill 
of  exceptions,  and  hence,  where  the  certifi- 
cate fails  to  do  this,  or  where  the  Judge  cer- 
tifies that  the  bill  of  exceptions  is  in  whole  or 
In  part  untrue,  a  dismissal  of  the  writ  of 
error  would  necessarily  result  See  Jarrlel 
v.  Jarrlel,  116  Ga.  23,  41  S.  E.  262,  and  cases 
cited.  The  legislative  policy,  as  indicated  in 
the  act  of  18K3,  is  that  the  judge  should  re- 
vise the  certificate  presented  to  him,  and 
make  it  conform  to  the  law;  and  that  no 
case  shall  be  dismissed  on  account  of  the 
failure  of  the  Judge  to  do  this,  where  the 
certific-nte  verifies  the  recitals  made  in  the 
bill  of  exceptions.  It  Is  true  that  the  proper 
place  for  the  Judge  to  add  any  facts  which 
have  been  omitted  by  the  plaintiff  in  error  is 
In  the  bin  of  exceptions,  and  that  such  facts 
Incorporated  In  the  Judge's  certificate  should 
l>e  disregarded.  But  it  does  not  follow  that 
such  a  certificate  sh'->uld  work  a  dismissal  of 
tlie  case.  If  the  facts  added  to  the  certifi- 
cate are  matter  of  record  in  the  trial  court, 
the  Judge  may  add  a  specification  thereof  In 
the  bill  of  exceptions,  or  the  defendant  In 
error  may  apply  to  the  Judge  to  have  the 
clerk  transmit  such  record  with  the  bill  of 
exceptions.  Civ.  Code,  {  5.536.  And  so,  if 
the  added  facts  are  a  part  of  the  evidence  of 
file  in  the  clerk  s  ottice,  the  same  course  may 
be  pursued.  And,  further  than  this,  if  upon  a 
consideration  of  the  case  li  should  appear  to 
the  supreme  court  that  any  portion  of  the 
record  has  not  been  transmitted,  whether 
specified  or  not,  it  is  expressly  made  the  duty 


of  the  court  to  order  the  clerk  of  the  trial 
court  to  certify  and  transmit  such  record. 
Civ.  Code,  8  5536  (4).  As  no  bill  of  excep- 
tions can  be  dismissea  on  account  of  the 
negligence  of  the  plaintiff  In  en'or  in  falling 
to  Incorjwrate  or  specify  evidence  of  record 
which  is  material  to  his  case,  and  as  his  fail- 
ure to  prepare  and  present  to  the  Judge  a 
certificate  which  complies  with  the  form  pre- 
scribed by  law  will  likewise  nut  result  in  a 
dismissal  of  his  case,  it  would  seem  to  fol- 
low that,  where  a  certificate  verifies  un- 
equivocally every  recital  In  the  bill  of  excep- 
tions, but  undertakes  to  add  omitted  facts, 
whether  they  are  matters  of  record  or  of 
evidence,  this  court  should  not  dismiss  the 
writ  of  error,  but  shouid  decide  the  ques- 
tions made  in  the  bill  of  exceptions,  if 
enough  appears  therein  or  in  the  transcript 
of  the  record,  or  in  both  together,  or  if,  by 
order  to  the  clerk  of  the  trial  court,  it  can 
procure  enough  facts  upon  which  to  base  a 
decision  of  such  questions.  We  think  It  Is 
in  keephig  with  the  sph:it  ot  the  act  of  1893 
and  the  recent  legislative  policy  as  manifest- 
ed in  that  act  as  well  as  in  others  not  to  dis- 
miss a  case  solely  because  the  Judge  fails  to 
eliminate  from  the  certificate  presented  to 
him  recitals  of  fact  which  do  not  appear  in 
the  bill  of  exceptions.  The  proper  course  for 
us  to  pursue  in  such  a  case  Is  to  treat  these 
recitals  as  surplusage,  and  disregard  them. 
3.  Counsel  for  the  defendant  Scutt  made 
a  motion  for  continuance  on  account  of  the 
absence  of  their  client  They  introduced 
evidence  showing  that  he  was  at  the  time 
of  the  trial  physically  unable  to  leave  home 
and  attend  court  Coimsel  stated  in  their 
places  that  they  could  not  safely  go  to  trial 
In  the  absence  of  their  client.  The  defend- 
ants Matthews  and  Bullock  also  insisted  up- 
on a  continuance  on  the  ground  of  the  ab 
sence  of  Scott  it  being  claimed  that  he  wa» 
a  material  witness  In  their  behalf.  The 
showing,  so  far  as  it  related  to  the  absence 
of  Scott  as  a  party,  was  complete  in  al 
respects,  and  the  court  erred  in  overruling 
the  motion  for  a  continuance  based  on  his 
absence.  The  showing  made  by  Matthews 
and  Bullock  was  Incomplete,  for  the  reason 
that  it  did  not  appear  therefrom  that  Scott 
had  been  subpcenaed,  or  what  they  expected 
to  prove  by  him.  Although  he  was  a  co- 
Uefendant,  they  were  not  entitled  to  a  con- 
tinuance on  account  of  his  abstnce,  unless 
they  complied  with  the  law  as  to  the  show- 
ing to  be  made  for  a  continuance  on  account 
of  the  absence  of  a  witness.  As  to  them  be 
was  only  a  witness.  The  showing  made  in 
favor  of  Scott  was  sufficient,  and  entitled 
him  to  a  continuance;  and,  as  there  was  no 
suggestion  that  the  case  was  of  such  a  char- 
acter that  it  could  proceed  to  trial  and  Judg- 
ment against  the  other  defendants  In  the 
absence  of  Scott,  the  case  should  have  been 
continued  In  Its  entirety.  It  Is  said,  though, 
that  the  motion  to  continue  was  properly 
overruled,  for  the  reason  that  the  defendants 
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liud  exhausted  their  continuances;  It  being 
'Claimed  tliat  It  appeared  from  the  docket 
entries  that  the  case  had  been  once  before 
continued  at  their  iustauce,  and  that  under 
€1t.  Code,  §  513C,  the  judge  had  no  author- 
ity to  grant  another  continuance.  Upon  the 
-application  of  the  defendant  in  error,  the 
judge  directed  the  clerli  to  transmit  to  this 
court  the  docket  entries  in  question,  and 
this  has  been  done.  From  these  entries  the 
following  appears:  "Passed  for  weeli's  sicli- 
ness  Lee  B.  Jones,  Feb.  26th,  1901."  Man- 
ifestly, this  entry  does  not  support  the  claim 
of  the  defendant  In  error.  It  does  not  appear 
who  Lee  B.  Jones  is,  whether  a  witness  or 
not;  nor  does  the  entry  show  whether  there 
was  a  continuance  for  the  term,  or  merely 
a  postponement  to  another  date  during  the 
term,  nor  at  whose  Instance  the  case  was 
passed.  This  being  so,  it  is  unnecessary  to 
determine  whether  the  docket  entry  In  ques- 
tion was  a  part  of  the  record  in  the  case,  and 
could  be  transmitted  to  this  court  as  such, 
or  whether  It  Is  evidence,  and  must  have 
been  introduced  before  the  judge  at  the  trial, 
and  Incorporated  in  an  approved  brief  of 
the  evidence,  before  It  could  be  sent  to  this 
court  with  the  record  in  the  case.  Inasmuch 
as  we  are  not  at  liberty  to  look  to  the  cer- 
tificate of  the  judge  for  any  fact  not  appear- 
ing in  the  bill  of  exceptions  or  the  record, 
there  is  nothing  to  show  that  the  case  bad 
once  before  been  continued  at  the  instance 
of  the  defendants;  and,  as  the  showing  made 
by  the  defendant  Scott  was  complete  In  all 
respects,  the  judge  erred  in  refusing  to 
grant  his  motion  for  a  continuance. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count of  sickness. 


TRAVELERS*  INS.  CO.  v.  AUSTIN. 

(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

ACCIDENT  INSURANCEJ-INJUBT  TO   PASSEN- 
GER—PAY  CAR. 

1.  A  paymaster  of  a  rfiilroad  company  trav- 
eling upcn  business  of  the  company  from  station 
to  station  on  the  line  of  the  company,  and 
stopping  between  stations  for  the  purpose  of 
paying  off  employfe  of  the  company  wherever 
they  may  be,  is  not,  while  so  doing,  a  "passen- 
ger," within  the  meaning  of  a  clause  in  a  pol- 
icy of  accident  insurance  granting  double  in- 
demnity to  the  insured  if  injured  while  riding 
as  a  passenger  on  a  passenger  car  using  steam 
as  a  motive  power. 

2.  A  coach  specially  equipped  and  used  as  a 
pay  car,  and  not  a  vehicle  for  the  transporta- 
tion of  passengers,  is  not,  in  contemplation  of 
the  contract  alluded  to  in  the  preceding  head- 
note,  a  passenger  car;  and  this  is  so  although 
it  bad  formerly  been  used  as  a  passenger  car, 
and  was  capable  of  being  so  used  again. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  A.  V.  Austin  against  the  Trav- 
elers' Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Dessan,  Harris  &  Harris,  for  plaintiff  in 
error.  Roland  Ellis  and  Robt  Hodges,  for 
defendant  in  error. 

FISH,  J.  The  plaintiff  in  error  issued  to 
Austin,  the  deceased  husband  of  the  defend- 
ant in  error,  an  accident  insurance  policy, 
which  provided  for  the  payment  of  certain 
Indemnities  in  the  event  of  accidental  in- 
juries to  the  insured,  and  of  fo.OOO  to  his 
widow  in  case  of  his  death  as  a  result  of 
such  injuries.  The  policy  contained  a  stip- 
ulation that,  "if  such  Injuries  are  sustained 
while  riding  as  a  passenger,  and  being  ac- 
tually in  or  upon  any  railway  passenger  car 
using  steam,  cable,  or  electricity  as  a  motive 
power,  •  •  »  the  amount  to  be  paid 
shall  be  double  the  sum  specified  in  the 
clause  under  which  claim  is  made."  Austin 
was  paymaster  and  cashier  of  a  railroad 
company.  It  was  his  duty  to  pay  the  sal- 
aries of  the  employes  of  the  company,  and 
to  that  end  he  made  periodical  trips  over  the 
line  of  the  railroad  in  what  was  known  as 
a  "pay  car."  This  car  had  originally  been 
one  of  the  regular  sleeping  cars  in  use  on 
the  railroad,  but  bad  been  altered  so  as  to 
make  it  serve  the  purpose  before  indicated. 
It  was  described  by  one  of  the  witnesses 
as  follows:  "In  the  front  end  there  was  a 
cooking  stove,  and  all  of  the  things  for  cook- 
ing. In  the  center  of  the  car  there  were 
regular  Pullman  berths  to  sleep  twelve  peo- 
ple; and  in  the  observation  end,  which  we 
used  for  paying  off,  it  had  two  large  win- 
dows and  a  settee,  and  some  nice  chairs, 
and  a  table  that  we  nsed  for  a  dining  table. 
In  the  part  exclusive  of  the  kitchen  and  ol>- 
servation  end,  where  the  money  was  paid 
out,  there  were  regular  seats,  the  same  that 
any  other  passenger  or  sleeping  car  has." 
It  was  also  equipped  with  an  iron  safe  In 
which  money  was  kept,  and  with  guns  and 
ammunition  for  the  protection  of  the  property 
in  the  car.  On  occasions  the  equipment  of 
the  car  was  changed,  and  it  was  put  into 
service  as  a  regular  sleeping  car.  The  pay 
train  did  not  run  on  a  regular  schedule,  but 
stopped  at  any  station  or  between  stations, 
wherever  it  was  necessary  to  pay  out 
money.  Austin  would  frequently  count  out 
money  between  stations,  preparatory  to  pay- 
ing it  at  the  next  stop.  While  on  one  of 
these  trips  the  pay  car  was  derailed  and 
overturned,  and  a  rifle  hanging  in  a  rack 
in  the  car  was  thrown  to  the  floor  and  dis- 
charged, killing  Austin.  His  widow  de- 
manded double  indemnity  under  the  clause  of 
the  policy  before  quoted.  This  was  refused, 
and  she  brought  suit  for  ?10,000.  The  in- 
surance company,  in  Its  answer,  admitted 
liability  for  $5,0()0,  and  made  a  tender  of 
that  amount  in  full  of  all  claims  against  it, 
which  was  refused,  and  the  case  went  to 
trial.  There  was  practically  no  conflict  in 
the  testimony  of  the  witnesses,  the  material 
portions  of  which  have  been  substantially 
set  out  above;   the  only  evidence  Introduced 
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by  the  insurance  company  being  an  extract 
from  the  proof  of  death  submitted  by  Mrs. 
Austin,  to  the  effect  that  the  Injury  which 
caused  her  husband's  death  was  received 
while  he  was  engaged  In  discharging  bis  du- 
ties as  cashier  and  paymaster  of  the  Georgia 
Southern  &  Florida  Railroad  Company.  At 
the  conclusion  of  the  eyidence,  counsel  for 
the  defendant  made  a  written  motion  to  di- 
rect a  verdict  in  Its  favor  on  the  controlling 
Isisue  In  the  case,  viz.,  the  right  of  the  plain 
tiff,  under  the  evidence,  to  recover  double 
Indemnity.  This  motion  was  denied,  and 
the  case  went  to  the  Jury,  who  found  for 
the  plaintiir  the  full  amount  sued  for.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  oTermled,  and  it  excepted. 

1.  From  the  foregoing  It  will  be  seen  that 
the  single  question  presented  for  determina- 
tion by  this  case  is  whether  or  not,  under  the 
admitted  facts,  Austin  was,  at  the  time  of 
receiving  the  injuries  which  caused  his  death, 
riding  as  a  passenger  upon  a  railway  pas- 
senger car,  within  the  meaning  of  that  clause 
of  his  policy  of  insurance,  which  provided 
that  be  should  receive  double  indemnity  in 
the  event  that  be  should  be  accidentally  in- 
jured or  killed  while  so  riding.  This  ques- 
tion may  be  subdivided  into  two  branches: 
First  was  he  a  passenger?  and  second,  was 
the  car  in  which  he  was  riding  a  passenger 
car?  "A  passenger,  in  the  legal  sense  of 
the  term,  la  one  who  travels  In  some  public 
conveyance  by  virtue  of  a  contract,  express 
or  implied,  with  the  carrier,  as  to  the  pay- 
ment of  fare,  or  that  which  is  accepted  as  an 
equivalent  therefor."  6  Am.  &  Bug.  Enc. 
I.aw  (2d  Ed.)  4«(1.  "One  may  be  both  a  pas- 
senger and  an  employ^  of  a  railroad  com- 
pany,—an  employ^  when  passing  over  the 
road  at  a  time  when  actually  engaged  in  per- 
forming duties  for  the  company,  but  a  pas- 
senger while  not  so  engaged,  but  riding  from 
one  place  to  anotber,  even  though  continuing 
all  the  while,  in  a  popular  sense,  in  the  em- 
ploy of  the  company."  Id.  516.  It  is  not 
denied  that  Austin  was  an  employ^  of  the 
railroad  company  at  the  time  he  was  killed. 
Tlte  qnestion  is,  was  he  also  a  passenger? 
The  mere  fact  that  he  was  not  a  part  of  the 
operating  force  or  train  crew  engaged  in  the 
act  of  propelling  the  train  does  not,  as  seems 
to  be  contended  by  counsel  for  the  defend- 
ant \a  error,  invest  him  with  that  character. 
He  was  certainly  "passing  over  the  road  at 
a  time  when  actually  engaged  In  performing 
duties  for  the  company."  His  case  cannot 
he  analog;ized  to  that  of  an  official  or  an  at- 
torney who  travels  over  the  road  for  the  pur- 
pose of  reaching  a  point  where  duties  are  to 
be  performed  for  the  company,  and  who, 
while  so  traveling,  is  engaged  in  the  perform- 
ance of  no  duty  whatever.  While  the  pay 
train  was  going  from  one  station  or  i)oint 
to  another,  the  paymaster  was  as  much  on 
duty  as  is  the  flagman  of  a  passenger  or 
freight  train,  whose  sole  duty  it  is  to  keep  a 
lookout  (or  other  trains  when  the  train  on 


which  he  is  riding  has  stopped  between  sta- 
tions. In  the  case  of  Prnther  v.  Railroad  Co., 
80  Ga.  427,  9  S.  K.  530,  12  Am.  St  Rep. 
263,  the  deceased  husband  of  the  plaintiff 
was  one  of  a  gang  employed  on  the  defend- 
ant's material  train  to  load  and  unload  cars, 
and  it  was  his  duty  "to  do  anything  to  in- 
sure the  careful  working  of  the  train."  He 
was  killed  while  the  train  was  moving  frim 
one  iMlnt  to  another,  and  at  a  time  when  he 
had  no  active  duty  to  perform.  The  ques- 
tion arose  whether  or  not  he  was  a  co-em- 
ploy6  of  those  who  were  actually  operating 
the  train.  This  question  was  decided  in  the 
affirmative,  our  present  chief  justice,  who  de- 
livered the  opinion,  using  the  following  lan- 
guage, which  we  think  is  directly  applicable 
to  the  case  at  bar:  "The  fact  that  he  had 
no  active  duty  to  perform  while  riding  from 
one  point  of  work  to  another  did  not  make 
him  any  the  less  an  employ^  during  those 
times.  He  could  not  be  an  employ^  whilst 
at  work  at  one  mile  post,  and,  having  fin- 
ished there,  get  on  the  car  to  go  to  the  next 
mile  post,  and  while  riding  the  mile  become 
a  passenger,  and  at  the  end  of  the  mile  be- 
come an  employe  again."  If  the  reasoning 
there  employed  be  correct,  the  case  cited  set- 
tles beyond  all  question  that  Austin  was  not, 
in  legal  contemplation,  a  passenger;  and 
hence  that  his  widow  Is  not  entitled  to  re- 
cover the  double  indemnity  for  which  she 
sues.  This  view  is  not  In  conflict  with  any 
of  the  cases  cited  in  the  brief  of  counsel  for 
the  defendant  in  error,  a  case  upon  which 
special  stress  seems  to  be  laid  is  that  of 
Berliner  v.  Insurance  Co.,  121  Cai.  458,  53 
Pac.  922,  where  the  supreme  court  of  Cali- 
fornia held  that  the  plaintiff  was  entitled  to 
recover  double  hidemnity  under  a  clause  in 
a  policy  of  accident  insurance  almost  iden- 
tical with  the  one  now  under  consideration, 
although  the  insured,  at  the  time  of  the  ac- 
cident, by  invitation  of  an  officer  of  the  rail- 
road company,  was  riding  upon  the  engine  of 
the  train  on  which  he  was  traveling;  it  be- 
ing ruled  that  the  fact  of  bis  riding  upon 
the  engine  did  not  deprive  him  of  his  char- 
acter of  passenger.  That  case,  however,  can- 
not properly  be  compared  to  the  one  now  un- 
der consideration,  because  the  relationship 
of  the  Insured  to  the  railroad  company  in 
the  two  cai"»s  was  widely  different  Ber- 
liner, so  far  as  appears  from  the  published 
report,  was  not  employed  by  or  connected 
with  the  railroad.  Apparently  he  had  paid 
his  fare  before  beginning  his  Journey.  The 
coiirt  in  that  case  takes  special  occasion  to 
say,  on  page  465,  121  Cal.,  and  page  921, 
53  Pac,  that,  if  he  had  been  riding  on  the 
train  as  an  employe  of  the  railroad  com- 
pany, the  insurance  company  would  not  be 
liable  under  the  clause  prjvlding  for  double 
Indemnity.  In  the  case  of  Jones  v.  Rail- 
way Co.,  125  Mo.  666,  28  S.  W.  883,  26  L. 
R.  A.  718,  46  Am.  St  Rep.  514,  it  was  held 
that  the  porter  of  a  Pullman  sleeping  car 
occupied  the  position  of  a  passenger  of  the 
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railroad  company  In  respect  to  the  careful 
running  and  management  of  the  train;  but 
in  that  case  the  porter  was  not  employed  by 
the  railroad  company,  as  was  the  paymaster 
in  this  case.  On  the  other  hand,  in  the  well- 
considered  case  of  McQueen  v.  Railway  Co., 
30  Kan.  G89,  1  Pac.  139,  it  was  held  that  a 
plaintiff  in  the  employment  of  a  railroad 
company,  painting  depots,  bridges,  tanks,  and 
switches  along  the  line  of  the  road,  and  who 
was  transported  oyer  the  road,  to  discharge 
the  duties  of  his  employment.  In  a  small 
steam  car  used  only  by  officers  and  employes 
of  the  railroad  company,  was  not  a  passenger 
within  the  true  sense  of  that  term,  nor  en- 
titled to  the  rights  of  a  passenger.  That  case 
is  in  principle  directly  parallel  with  the  case 
now  before  us,  and,  while  not  binding  on 
us,  its  rea8"nlng  Is  satisfactory  to  us  as  au- 
thority for  the  position  that  we  take.  To  the 
same  effect,  see  Railway  Co.  r.  Salmon,  11 
Kan.  83.  The  reason  for  making  a  distinc- 
tion In  the  contract  of  Insurance  between 
passengers  riding  as  such  and  employes  of 
a  railroad  company  in  the  discharge  of  their 
duties  is  not  far  to  seek.  The  law  throws 
greater  protection  around  passengers  than  em- 
ployes, and  requires  of  railroad  companies 
greater  diligence  In  providing  for  their  safety. 
Consequently  the  risk  of  insuring  a  passenger 
is  not  so  great  as  that  of  Insuring  an  em- 
ploy&  With  this  In  view,  the  true  test  to 
be  applied  to  determine  whether  one  Injured 
in  a  railroad  accident  can  recover  from  an 
Insurance  company  double  indemnity  is  to 
inquire  whether,  presuming  that  a  right  of 
action  exists  against  the  railroad  company, 
tbe  plaintiff  would  be  entitled  to  sue  that 
company  In  the  capacity  of  a  passenger  or 
an  employe,  in  Austin's  Case  to  ask  that 
question  is  to  answer  it,  for  it  is  clear  that 
the  railroad  company  owed  him  no  other  duty 
than  thnt  of  employe  to  employe,  and,  If 
liable  to  his  widow,  is  only  so  on  the  ground 
of  that  relationship. 

2.  The  evidence  shows  that  the  car  In 
which  Austin  was  riding  at  the  time  of  the 
accident  was  a  coach  specially  equipped  for 
use  by  the  officers  and  employes  of  the  rail- 
road company  as  a  pay  car.  It  was  not  in 
any  sense  a  passenger  car,  within  the  mean- 
ing of  the  c  nti-act  of  insurance,  any  more 
than  a  mail  or  baggage  car  could  be  so  con- 
sidered. It  was  used  for  a  particular  pur- 
pose, and  that  purpose  was  not  the  trans- 
portation of  passengers.  That  It  had  for- 
merly been  used  as  a  passenger  car,  and  was 
capable  of  being  so  used  again,  can  make  no 
difference,  in  view  of  the  fact  that  at  the 
time  of  the  accident  it  was  used  for  an  al- 
together different  object.  The  testimony  of  a 
witness  that  It  was  a  passenger  car  was  Im- 
properly admitted,  being  merely  bis  conclu- 
sion from  a  given  state  of  facts,  and  is  un- 
availing in  tbe  face  of  other  evidence,  which 
described  the  car  in  detail,  and  negatived 
auch  a  conclusion. 

The  foregohig  disposes  of  tbe  case  on  its 


merits  favorably  to  the  contentloiis  of  the 
plaintiff  In  error.  It  follows  that  the  char- 
ges of  the  court  which  were  not  In  conso- 
nance with  the  principles  here  laid  down  were 
erroneous;  that  the  trial  Judge  should  have 
directed  a  verdict  in  favor  of  the  insurance 
company  as  to  tbe  double  indemnity;  and 
that  the  verdict  returned  for  the  plaintiff 
for  the  full  amount  sued  for  was  contrary 
to  law  and  the  evidence,  and  should  have 
been  set  aside  on  motion  for  new  trlaL 

Judgment  reversed.  All  the  Justices  con- 
curring, except  T/KWIS,  J.,  absent  on  ac- 
count of  sickness. 


GUNTER  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  0,  1902.) 

CRIMINAI.  LAW— INSTRUCTIONS— BVIDENCB. 
1.  The  charges  complained  of  were  not  errone- 
OOB.  The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  fully  covered  l>y  the  general 
charge,  which  was  in  all  respects  full  and  fair. 
The  evidence  authorized  the  verdict,  and  there  is 
no  reason  for  reversing  the  Judgment  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  Llttlejohn,  Judge. 

Guilford  Gunter  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  G.  Jones,  J.  M.  Dupree,  and  Hall  A 
George,  for  plaintiff  in  errw.  F.  A.  Hooper, 
Sol.  Gen.,  and  D.  A.  R.  Crum,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


ATIANTA  OONSOL.  ST.  RY.  CO.  v.  JONES. 
(Supreme  Court  of  Georgia.    Oct  3,  1902.) 

TRIAL— INSTRUCTIONS-CONPLICTINO  EVI- 
DENCBt-RBVIEW. 

1.  It  does  not  appear  that  the  conrt  in  its 
charge  unduly  emphasized  the  contentious  of  the 
plaintiff  to  the  prejudice  of  tbe  defendant. 

2.  One  of  the  instructions  complained  of  be- 
ing lo  and  of  itself  correct  and  pertinent  the 
same  r.auuot  be  properly  treated  as  erroneous 
bucauHC  of  a  failure  to  give  in  the  same  con- 
nection some  other  instruction  appropriate  to 
the  case. 

3.  Whether  the  instructions  given  to  the  jnry 
with  respect  to  the  law  of  presumptions  were  or 
were  not  in  all  respects  correct,  the  cliarge, 
tnlten  all  together,  was  not,  either  with  re- 
gard to  this  partirular  branch  of  the  law,  or 
otherwise,  prejudicial  to  the  defendant,  but  as  a 
whole  fan-ly  and  sufficiently  presented  to  the 
Jui-y   the   law   of  the   esse. 

4.  The  evidence,  though  decidedly  conflioting. 
WHS  Bufflcieut  to  warrant  the  verJict  and,  the 
same  having  been  approved  by  the  trial  judge, 
tlie  Hupieuie  court  will  allow  it  to  stand. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  F.  M.  Jones,  by  next  friend, 
against  the  Atlanta  Consolidated  Street  Rail- 
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way  Company.    Judgment  tor  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Payne  &  Tye  and  J.  A.  Noyes,  for  plain- 
tiff in  error.  Burton  Smith  and  J.  T.  Pen- 
dleton, for  defendant  In  error. 

PEB  CURIAM.    Judgment  affirmed. 


WIKLE  T.  LOUISVILLH  &  N.  R.  CO. 
(Supreme  Court  of  Georgia.    Aug.  8,  1902.) 

AOBNT^^irrHORlTT— EVIDENCE— MAUCIOUS 
PROSECUTION. 

1.  Wliere  agency  is  shown  by  proof  of  the 
relative  situation  of  the  parties,  the  agency  is 
established  no  further  than  is  necessary  for 
the  discharge  of  the  duties  ordinarily  belonging 
to  it.    2  Oreenl.  Er.  §g  84,  64a. 

2.  Accordingly,  where  a  railroad  company  ta 
sued  for  malicious  prosecution,  and  it  appears 
that  one  who  had  charge  of  the  defendant's 
business  at  a  certain  station,  and  sold  its  tick- 
ets there,  missed  certain  money  of  the  company 
from  the  cash  drawer,  suspected  a  man  who  had 
been  loitering  about,  and,  going  into  another 
county,  procured  the  arrest  of  the  plaintiff  be- 
cause of  a  resemblance  to  such  loiterer,  and  had 
-a  waiTant  issued  against  him  for  larceny,  there 
is  not  snlBcient  evidence  to  anthorize  a  jury  to 
find  that  the  Institution  of  the  prosecution  was 
within  the  scope  of  the  agent's  authori^,  and 
there  is,  therefore,  no  error  in  granting  a  non- 
-suit. 

(Syllabus  by  the  Court.) 

Error  from  anperior  court,  De  Kalb  coun- 
ty; John  S.  Candler,  Judge. 

Action  by  Harry  Wikle  against  the  Louls- 
yille  &  Nashyille  Railroad  Company.  Judg- 
tnent  for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Burton  Smith,  for  plaintiff  In  error.  Jos. 
B.  &  Bryan  Cumming  and  M.  A  Candler, 
tor  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


BREWER  et  al.  ▼.  GROGAN. 

<Supreme  Court  of  Georgia.    July  24,  1902.) 

NOTB— CONSIDERATION— PAROL     BVIDBNCB 
—SBT-OPP— LIMITATIONS. 

1.  While  the  consideration  of  a  promissory 
note  expressed  in  the  words,  "for  value  re- 
ceived." is  always  opeu  to  inquiry,  it  is  not 
competent  by  parol  evidence  to  change  the  char- 
acter of  such  an  instrument  in  so  far  as  it 
expresses  a  promise  to  pay. 

2.  Where,  in  defense  to  an  action  upon  a 
promissory  note,  the  defendant  sets  up,  by  way 
of  set-off  (though  denominating  his  defense  a 
"plea  of  payment"),  opeu  accounts  against  the 
plaintiff,  which  are  on  their  face  barred  by  the 
statute  of  limitations,  it  is  erroneous  to  over- 
rule a  demurrer  to  such  a  defense,  presenting 
the  point  that  the  same  shows  on  its  face 
that  the  defendant's  alleged  cross-action  is 
barred. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Biberton;  P.  P, 
lYoffltt,  Judge. 


Action  by  J.  E.  and  S.  B.  Brewer  against 
George  C.  Grogan.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

Z.  B.  Rogers  and  J.  N.  Worley,  for  plaintiffs 
in  error.    Geo.  C.  Grogan,  in  pro.  per. 

PER  CURIAM.    Judgment  reversed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


SAVANNAH,  P.  &  W.  RY.  CO.  T.  POLLARD. 

(Supreme  Court  of  Georgia.    Aug.  0,  1902.) 

PLEADING— AMENDMENT— SECOND     ACTION- 
BAD  PAITH— LIMITATIONS— ACCORD 
AND  SATISFACTION. 

1.  The  fact  that  the  petition  in  an  action 
against  a  railway  company  affirmatively  al- 
leged negligence  on  the  part  of  the  defendant 
does  not  estop  the  plaintiff  from  so  amending  a 
second  petition,  brought,  in  renewal  of  that 
action,  within  six  months  of  its  dismissal, 
as  to  make  the  same  allege  that,  in  point  of 
fact,  the  plaintiff  did  not  know  tliat  such  neg- 
ligence existed  until  after  the  bringing  of  the 
fii-Ft  action,  and  that  because  of  ignorance  of 
such  negligence  the  plaintiff  had  been  fraudu- 
lently induced  by  an  agent  of  the  company 
to  enter  into  an  accord  and  satisfaction  with  it. 

2.  A  petition  thus  amended,  and  in  other  re- 
spects good,  is  not  demurrable  because  of  the 
plaintiff's  apparent  want  of  good  faitn  in  al- 
leging a  fact  without  knowledge  of  its  exist- 
ence, nor  as  setting  forth  a  new  cause  of  ac- 
tion, nor  as  being  barred  by  the  statute  of 
limitations;  the  first  action  having  been  brought 
in  due  time. 

S.  The  petition  In  the  present  case  as  amend- 
ed is  not  open  to  demurrer  on  the  ground  that 
the  facts  alleged  showed  want  of  diligence  on 
the  part  of  the  plaintiff  in  discovering  the  al- 
leged fraud  by  which  she  was  Induced  to  enter 
into  the  accord  and  satisfaction;  nor  did  the 
plaintiff's  allegations  show  undue  delay  in  of- 
fering to  rescind;  nor  are  any  of  the  special 
grounds  of  demurrer  to  the  petition,  as  amend- 
ed, not  covered  by  the  rulings  announced  above, 
meritorious. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Ware  connty: 
Jos.  W.   Bennet,  Judge. 

Action  by  C.  A.  Pollard  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  E.  Kay  and  S.  W.  Hitch,  for  plaintiff 
In  error.  Tcomer  &  Reynolds  and  Leon  A. 
Wilson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


HANCOCK    V.    McNATT. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

WRIT  OF  ERROR— TRANSCRIPT— BRIEF  OF  EV- 
IDENCE—BILL  OF  EXCEPTIONS. 
1.  Documents  and  records  introduced  in  evi- 
dence, but  not  incorporated  in  a  brief  of  evi- 
dence so  as  to  become  a  part  of  the  record, 
cannot  be  properly  specified  as  such,  so  as  to 
authorize  a  transcript  thereof  to  be  transmitted 
to  this  court.    Where  there  is  no  brief  of  evi- 
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deuce  at  all,  and  dorumentary  evidence  is  mere- 
ly referred  to  in  the  bill  of  exceptions,  this 
coni-t  can  consider  the  same  only  so  far  as  the 
contents  of  the  documents  are  disclosed  by  the 
recitals  in  the  bill  of  exceptions.  Elwell  y. 
Security  Co.,  28  S.  B.  833,  101  Ga.  496;  Parks 
v.  Norman,  33  S.  E.  1005,  108  Ga.  373; 
Braswell  t.  Brown,  38  S.  E.  51,  112  Ga.  740. 

2.  Applying  this  rule  to  the  case  in  hand,  the 
bill  of  exceptions  does  not  sufficiently  show  the 
character  of  the  documentary  evidence  introdu- 
ced on  the  trial  below  to  enable  this  court  to 
determine  whether  or  not  the  judgment  excepted 
to  was  erroneous. 

(Syllabua  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  between  E.  W.  Hancock  and  James 
McNatt.  FVom  the  Judgment,  Hancock 
brings  error.    Affirmed. 

O.  D.  Loud,  for  plaintiff  in  error.  J.  B. 
Geiger  and  E.  D.  Graham,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


CENTRAL   OP   GEORGIA  BY.   CO.   T. 

MOSELEY. 
(Supreme  Conrt  of  Georgia.    Aug.  9,  1802.) 

APPBAIr-RBVIBW. 

1.  There  was  no  material  error  in  any  of  the 
several  charges  to  which  exception  is  taken, 
uor  in  admitting  testimony;  none  of  the  numer- 
ous special  gi'ounds  of  the  motion  for  a  new 
trial  not  covered  by  the  foregoing  are  mer- 
itorious; the  verdict  was  warranted  by  the 
evidence,  and  was  not  excessive  in  amount; 
the  case  was  tried  in  substantial  accord  with 
the  rulings  made  therein  by  this  court  at  the 
October  term,  1900  (38  S.  B.  350,  112  Ga. 
914),  and  does  not  present  any  new  question 
of  law  or  practice  for  dctermiuation. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,   Judge. 

Action  by  S.  R.  Moseley  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plalDtltf,  and  defendant  brings  er- 
ror.   Affirmed. 

Hall  &  Wimberly  and  J.  E.  Hall,  for 
plaintiff  In  error.  John  R.  Cooper  and  Steed 
&  Ryals,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


MAXWELL  T.  INMAN  et  al. 
(Supreme  Court  of  Georgia.    July  24,  1902.) 

NEW   TRIAL. 

1.  There  being  no  complaint  of  any  error  at 

the  trial,  and  the  evidence  bein^  sufficient  to 

warrant  the   verdict,  the   trial  judge   did   not 

abuse  his  discretion  in  refusing  to  set  it  aside. 

(Syllabus  by  the  Court.) 

Error    from    superior    court,    Oglethorpe 
county;  H.  M.  Holden,  Judge. 


Action  between  Edgar  Maxwell  and  In- 
man  &  Co.  From  a  judgment.  Maxwell 
brings  error.    Affirmed. 

Strickland  &  Green,  Wm.  M.  Howard,  and 
E.  P.  ShuU,  for  plaintiff  in  error.  S.  H.  Sib- 
ley, for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


WILLIS  et  al.  t.  SUTTON. 
(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

AUDITOR'S  REPORT— EXCEPTIONS— HARMLESS 
ERROR— LIMITATIONS— DEATH  OF  PARTNER 
—DEMANDS  OP  SURVIVOR^ACTION  ON  AD- 
MINISTRATOR'S BOND  — CI^AIU  AQAINST  BS- 
TATB. 

1.  A  judgment  striking  exceptions  filed  to  an 
auditors  report  as  exceptions  of  law  upon 
the  ground  that  they  were  exceptions  of  fact 
will  not,  even  if  erroneous,  be  reversed,  when  it 
appears  that  the  exceptions,  even  if  treated 
as  exceptions  of  law,  were  without  merit. 

2.  When  a  partnership  is  dissolved  by  the 
death  of  one  of  the  pai-tners,  the  statute  of 
limitations  will  begin  to  run  in  favor  of  the 
estate  of  the  deceased  partner,  certainly  after 
the  expiration  of  12  months  from  the  date  of 
the  grant  of  admiuisti'ation  upon  the  estate, 
as  to  all  demands  which  the  surviving  partner 
may  have  against  the  estate,  growing  out  of 
transactions  occurring  diuring  the  existence  of 
the  partnership. 

3.  When  an  action  is  brought  upon  an  admin- 
istrator's bond,  and  the  administrator  files  a 
plea  setting  up  that  there  was  existing,  at  the 
time  of  the  death  of  the  intestate,  a  partner- 
ship between  him  and  the  defendant,  and 
seeking  to  discharge  himself  as  administrator 
from  liability  on  account  of  demands  which  he 
has  as  surviving  partner  against  the  estate 
of  the  deceased  partner,  the  plaintift  may  reply 
to  the  claim  so  set  up  that  the  items  thereof 
are  barred  by  the  statute  of  limitations,  with- 
out filing  a  written  pleading  to  that  effect,  when 
there  is  no  order  requiring  such  reply  to  be  in 
writing. 

4.  Even  if  an  administrator  who  has  permit- 
ted a  claim  which  he  had  against  his  intestate 
to  become  barred  pending  nis  administration 
may  waive.  In  favor  of  bimseif,  the  right  to 
plead  the  statute  of  limitations  against  the 
claim,  and,  in  pursuance  of  this  waiver,  retain 
the  amount  due  him  from  the  assets  of  the  es- 
tate, slight  circumstances  will  be  sufficient  to 
overcome  the  presumption  that  his  return  set- 
ting up  such  retainer  is  correct,  and  that  the 
claim  against  the  estate  was  a  just  one,  where 
there  has  been  no  return  setting  up  the  exercise 
of  the  right  of  retainer  until  long  after  the 
statutory  period  of  limitations  had  expired; 
and  especially  would  this  be  true  where  the 
return  exercising  the  right  of  retainer  was 
made  pending  a  suit  against  the  administrator 
for   an   accounting. 

5.  Applying  the  principles  above  laid  down 
to  the  facts  of  the  present  case,  there  is 
nothing  in  the  assignments  of  error  requiring 
a  reversal  of  the  judgment. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  J.  D.  Sutton,  guardian,  against 
J.  S.  Willis  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Persons  &  McGehee.  for  plaiutlffs  In  error. 
A.  J.  Perryman  and  H.  W.  Uill,  for  defend- 
ant In  error. 
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COBB,  J.  This  was  an  action  ujwn  an  ad- 
ministrator's bond,  brougbt  by  a  guardian 
whose  ward  wag  tbe°  grandchild  of  tbe  de- 
fendant's intestate.  Tbe  defendant  sougbt 
to  relieve  himself  from  liability  by  showing 
that  there  was  a  partnership  existing  between 
Us  intestate  and  himself  at  tbe  date  of  tbe 
former's  death,  and  that  be  was  entitled  to 
credit,  as  against  tbe  claim  of  tbe  plalntilT, 
for  certain  items  growing  out  of  tbe  conduct 
ut  this  partnership  busiuess,  and  an  agree- 
ment which  had  been  entered  Into  between 
tbe  heirs  of  tbe  intestate  and  himself;  the 
mother  of  the  plaintiff's  ward  being  one  of 
the  parties  to  this  agreement.  Tbe  case  was 
referred  to  an  auditor,  and,  after  certain  ex- 
ceptions, which  had  been  filed  as  exceptions 
of  law  to  his  report,  were  stricken,  the  ex- 
ceptions of  fact  were  submitted  to  a  jury, 
who  found  against  all  such  exceptions.  Tbe 
court  entered  a  Judgment  in  favor  of  tbe 
plaintiff  for  the  amount  specified  in  the  au- 
ditor's report.  The  case  is  here  upon  a  bill 
of  exceptions  assigning  error  upon  different 
rulings  made  at  tbe  trial.  All  of  tbe  ques- 
tions made  in  tbe  record  are,  we  think,  rnled 
in  tbe  headnotes,  and  we  do  not  deem  It  nec- 
essary or  advisable  to  go  further  Into  tbe 
details  of  this  somewhat  complicated  rec- 
ord. If  any  error  was  committed  by  tbe 
trial  Judge,  it  was  not  ot  such  a  character 
as  to  require  a  reversal  of  tbe  Judgment 
From  an  inspection  of  the  record  we  are  sat- 
isUed  that  the  auditor  reached  the  right  re- 
sult He  did  not  assign,  as  reasons  for  bis 
conclusion,  some  of  tbe  principles  laid  down 
in  the  foregoing  headnotes,  but  these  may  be 
talcen  simply  as  reasons  additional  to  those 
which  he  did  assign  for  bis  findings. 

Judgment  afilrmed.  All  tbe  Justices  con- 
curring, except  LEWIS,  J.,  absent  on  ac- 
count ot  sickness. 


FARRAR  et  aL  t.   SOUTHWESTERN   R 
CO. 

SOUTHWESTERN  R.  CO.  v.  FARRAR  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9,  1902.) 

RAILROADS— INSOLVENCY— ABROGATION    OF 

LBASE^— RIGHTS  OF  STOCKHOLDERS 

OF  LEASED  ROAD. 

1.  The  federal  court  which  administered  the 
assets  of  the  Central  Railroad  &  Banking  Com- 
pany through  a  Teceivership  thereof  did  not 
treat  its  lease  of  the  property  of  the  South- 
weHtem  Railroad  Company  as  being  of  force 
and  effectual  during  the  entire  period  of  the 
litigation. 

2.  The  lease  contract  of  1869  between  the 
Central  Railroad  &  Banking  Company  and  the 
Southwestern  Railroad  Company  was,  in  e£Fect, 
practically  abrogated  during  at  least  a  portion 
of  the  time  that  litigation  was  in  progress. 

3.  If  the  stockholders  of  the  latter  company 
were  in  their  own  right  entitled  to  any  por- 
tion of  the  fund  paid  by  the  Central  of  Georgia 
Railway  Company  to  it  in  settlement  of  its 
demand  for  back  rentals,"  no  stockholder's 
claim  on  this  account  in  any  event  exceeded 
.">  rM>r  cent  upon  the  amount  of  his  capital 
Stock,   and   a   stockholder   who    received   this 


much  of  that  fund  cannot  maintain  against  bis 
company  an  action  for  more  of  it 

4.  Even  if  a  stockholder  who  bad  received 
none  of  this  fund  had  a  right  of  action  against 
the  company,  the  same  berame  barred  under 
the  four-yeajs  statute  of  limitations. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
Dupont  Gucrry,  Judge  pro  hac. 

Action  by  R.  M.  Farrar  and  others  against 
the  Southwestern  Railroad  Company.  From 
the  Judgment,  both  parties  bring  error.  Judg- 
ment on  the  main  bill  of  exceptions  affirmed; 
on  cross  bill,  dismissed. 

Henry  A.  Alexander,  for  plaintiCts.  Harde- 
man, Davis  &  Turner  and  Adams,  Freeman,. 
Denmark  &  Adams,  for  defendant 

liUMPKIN,  P.  J,  In  the  year  1860,  the^ 
Southwestern  Railroad  Company,  hereinafter 
called  the  "Southwestern  Company,"  under 
legislative  authority  leased  its  railroad  to  the 
Central  Railroad  &  Banking  Company,  here- 
inafter called  the  "Central  Company."  By 
the  terms  of  tbe  contract  tbe  lessee  was  t» 
pay  to  tbe  stockholders  of  tbe  lessor  a  semi- 
annual dividend  upon  their  stock  of  3V^  per 
cent,  these  dividends  being  due  in  June  and 
December  of  each  year.  They  were  regularly 
paid  up  to  and  including  the  month  of  June,. 
1892.    Previously,  on  tbe  3d  day  of  March, 

1892,  tbe  property  of  the  Central  Company 
bad,  upon  a  bill  filed  against  It  and  others 
in  the  United  States  court  by  Rowena  M. 
Clarke  and  others,  been  placed  In  the  bands 
of  E.  P.  Alexander  as  temporary  receiver. 
Later,  what  Is  termed  a  dependent  bill  was 
filed  by  this  company  agabist  the  Fanners' 
Loan  &  Trust  Company  and  others;  and,  final- 
ly, all  of  the  property  of  the  Central  Company 
passed  Into  the  hands  of  H.  M.  Comer  and 
B.  Somers  Hayes  as  permanent  receivers,  to 
be  administered  under  tbe  bill  last  mentioned. 
The  latter  was  appointed'  receiver  in  October, 

1893.  This  receivership  termbiated  on  the 
Slst  day  of  October,  1895.  No  payments  of 
dividends  were  made  by  the  receivers  to  the 
stockholders  of  tbe  Southwestern  Company 
after  June,  1892. 

On  January  10,  1893,  H.  M.  Comer  as  re- 
ceiver, under  an  order  of  court  and  for  tbe 
purpose  of  securing  the  payment  of  a  certain 
sum  of  money  which  be  was  authorized  to 
borrow  In  order  to  carry  on  the  business  with 
which  be  had  been  Intrusted,  pledged  to  the 
Mercantile  Trust  Company  various  assets  of 
the  Central  Company,  Including  tbe  leasehold 
Interest  it  bad  held  in  tbe  property  of  tbe 
Southwestern  Company.  On  June  30,  1893, 
the  court  passed  an  order  of  which  tbe  fol- 
lowing is  a  copy:  "Ordered,  that  the  receiver 
of  this  court  shall,  as  soon  as  practical,  make 
a  report  on  tbe  following  corporations  whose 
properties  are  under  lease  to  the  Central  Rail- 
road and  Banking  Company  of  Georgia,  to  wit: 
The  Southwestern  Railroad  Company,  the  Au- 
gusta &  Savannah  Railroad  Company,  the  Mo- 
bile &  Girard  Raibroad  Company,  the  Blaton- 
ton  Branch  Railroad;  which  report  shall  show 


Digitized  by  VjOOQIC 


628 


42  SOUTHEASTERN  RKPORTBB. 


(Ga. 


the  amount  of  earnings  Trhtcb  have  come  Into 
the  bands  of  the  receiver  from  the  operation 
of  the  said  leased  lines  from  March  4tb,  1892, 
to  date,  or  as  near  thereto  as  practicable,  and 
shall  also  show  the  amonnt  of  expenses  in- 
curred by  him  in  the  operation  of  the  same, 
and  the  amount  of  the  disbursements  for  their 
account  during  the  same  period.  The  receiver 
shall  also  furnish  to  the  said  corporations  a 
copy  of  this  order.  Within  thirty  days  from 
the  receipt  of  the  said  communication  by  the 
respective  corporations,  the  said  corporations 
shall  make  known  to  the  receiver,  and  to  this 
<M>urt,  whether  they  desire  to  permit  said 
properties  to  remain  in  the  hands  of  the  said 
receiver  as  representing  the  lessee  company, 
with  the  right  on  the  part  of  the  said  cor- 
porations, or  either  of  them,  to  claim  the  net 
results  of  the  operation  of  their  respective 
properties,  up  to  the  rental  contract,  but  not 
beyond,  or  whether  the  said  respective  cor- 
porations shall  receive  from  the  receiver  the 
surrender  of  the  leasehold  interests  held  by 
blm  as  receiver  of  the  Central  Railroad  and 
Banking  Company  of  Georgia.  Should  any 
of  the  said  companies  make  known  their  op- 
tion to  receive  the  surrender  of  the  leasehold 
interest  as  aforesaid,  the  said  receiver  shall 
Immediately  apply  to  this  court,  or  to  any 
one  of  the  Judges  thereof,  for  an  order  au- 
thorizing and  directing  him  to  surrender  the 
same.  Should  any  of  the  said  companies  elect 
to  permit  the  leasehold  interest  to  remain 
In  the  hands  of  the  receiver,  said  companies 
shall  have  the  right  to  claim  from  this  court 
the  net  results  of  the  operation  of  their  prop- 
erties by  the  receiver,  up  to  the  rental  con- 
tract price,  and  no  more,  unless  the  receiver 
should,  under  order  of  the  court,  elect  to  re- 
tain the  leasehold  interest,  and  to  pay  there- 
for the  rental  contract  price."  The  action 
taken  by  the  directors  of  the  Southwestern 
Oompany  with  respect  to  this  order  will  be 
gathered  from  the  following  extract  from  a 
report  made  by  its  president  to  the  stock- 
holders: "In  view  of  the  fact  that  the  sur- 
render of  the  road  without  shops  or  rolling 
stock  would  involve  an  immediate  large  ex- 
penditure that  the  company  was  not  prepared 
to  make,  it  was  deemed  advisable  to  permit 
the  receiver  of  the  Central  to  continue,  for  the 
present,  to  operate  the  road  for  account  of  the 
company,  not  because  we  desired  it,  but  be- 
-canse  we  were  practically  helpless  to  do  other- 
wise, and  the  so-caUed  option  was,  or  at  least 
tad  all  the  force  of,  a  mandate." 

Comer,  the  receiver,  and  his  associate, 
Hayes,  continued  to  operate  the  railroad  of 
the  Southwest«:ii  Company  until,  under  a 
plan  of  reorganization  approved  by  the  court, 
the  Central  of  Georgia  Railway  Company, 
hereinafter  referred  to  as  the  "New  Cen- 
tral Company,"  became  the  owner  of  the 
lines  of  railroad  and  other  properties  of  the 
■Central  Company.  Before  the  reorganiza- 
tion took  place,  the  receivers,  under  the  or- 
der and  approval  of  the  court,  sold  the  assets 
pledged   as   above   stated.    The   Mercantile 


Trust  Company  was  the  purchaser,  and  the 
proceeds  of  this  sale  were  credited  upon  the 
debt  which  these  assets  bad  been  pledged 
to  secure.  The  plan  of  reorganization,  to 
which  the  Southwestern  Company  was  a 
party,  embraced  the  following  stipulation; 
"The  new  company  will  obtain  new  leases 
of  the  Southwestern  and  Augusta  &  Savan- 
nah railroads  at  a  rental  of  5;;;  upon  their 
respective  capital  stocks.  Any  arrears  of 
rental  due  to  these  railroad  companies,  re- 
spectively, shall  be  adjusted  on  this  basis." 
In  a  contract  between  the  Southwestern  Com- 
pany and  Samuel  Thomas  and  Tbomas  F. 
Ryan,  it  was,  among  other  things,  agreed 
that  these  men  were  to  purchase  all  the 
"railroads  and  property"  of  the  Central  Com- 
pany, organize  the  new  company,  and  deliver 
to  It  all  that  was  so  purchased;  and  that  to 
this  company  the  Southwestern  Company 
would  lease  its  railroad  under  a  contract 
similar  to  that  made  in  18C9  with  the  Central 
Company,  except  that  the  rental  was  to  be 
upon  the  basis  of  6  per  cent,  per  annum  in- 
stead of  7,  and  was  to  be  payable  to  the 
Southwestern  Company  as  a  corporation,  and 
not  directly  to  Its  stockholders.  In  the  con- 
tract between  this  company  and  Thomas  and 
Ryan  was  a  stipulation  In  these  words: 
"Said  purchasers  will  cause  to  be  paid  to  the 
said  Southwestern  Railroad  Company,  through 
R.  T.  Wilson,  its  president,  the  rentals  In  ai^  i 
rears  due  the  Southwestern  Railroad  Compa- 
ny, under  the  existing  lease,  from  July  first 
eighteen  hundred  and  ninety-two,  up  to  the 
date  of  the  execution  and  delivery  of  the  new 
lease  herein  provided  for,  at  the  rate  of 
five  per  cent  per  annum,  such  rental  to  be 
paid  in  cash  out  of  the  proceeds  of  ttie  issue 
of  sixteen  million,  five  hundred  thousand 
dollars  consolidated  50-year  gold  bonds,  but 
It  being  agreed  that  there  shall  be  credited 
on  account  of  such  rental  whatever  the  South- 
western Railroad  Company  shall  have  re- 
ceived, or  may  hereafter  receive,  from  the 
receivers  on  account  of  the  rental  or  opera- 
tion of  said  road  accruing  from  and  after 
July  first,  eighteen  hundred  and  ninety-two, 
not  Including  any  amount  spent  upon  the 
road  or  In  Its  operations  or  improvements." 
These  arrangements  were  all  carried  into 
effect  and  on  November  1,  1895,  the  court 
passed  an  order  containing  the  following: 
"The  Central  of  Georgia  Railway  Company 
hereby  agrees  and  binds  Itself,  on  or  before 
December  15,  1805,  to  fully  pay  and  dis- 
charge any  balance  due  of  the  arrears  of 
rental,  calculated  on  the  basis  of  five  per 
cent  on  the  capital  stock  of  said  South- 
western Railroad  Company,  deducting  the 
payment  herein  stated,  made  and  to  be  made; 
and.  upon  the  failure  to  make  such  paym^it 
on  or  before  the  date  last  aforesaid,  the 
Southwestern  Railroad  Company  shall  be  at 
liberty  to  apply  to  the  court,  on  five  days* 
notice,  for  such  summary  order  requiring 
the  said  Central  of  Georgia  Railway  Com- 
pany to  pay  over  such  balance  due  prior  to 
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Juuuary  1, 1896."  Immediately  Hollowing  the 
words  Just  quoted,  the  order  ran  thus:  "It 
Is  further  ordered  that  the  receivers  of  this 
court  are  hereby  directed  and  authorized  to 
turn  over  and  deliver  to  the  said  Central 
of  Georgia  Railway  Company,  at  midnight 
on  October  Slat,  1895,  the  possession  of  all 
the  railroad  and  property  of  said  Southwest- 
em  Ballroad  Company  now  in  their  posses- 
sion as  officers  of  this  court;  the  said  Cen- 
tral of  Georgia  Railway  Company  accepting 
such  possession  subject  to  the  orders  of  this 
court  requiring  it  to  complete  the  payment 
of  sucb  baclc-due  rental  on  or  before  the 
date  hereinbefore  stated."  SuI>Be4uently,  the 
New  Central  Company  paid  over  to  the 
Southwestern  Company  the  sum  of  $865,183.- 
34,  this  being  5  per  cent,  per  annum  upon  the 
capital  stock  of  the  Southwestern  Company 
during  the  period  of  default  herein  indicated. 
This  company,  out  of  this  sum,  paid  about 
$2(Jo,000  In  settlement  of  various  charges  and 
expenses  Incident  to  the  litigation,  and  on  De- 
cember 24,  1895,  declared  a  dividend  of  10 
per  cent  payable  to  the  stockholders  of  rec- 
ord on  that  date.  The  gross  sum  received 
was  thus  reduced  to  about  $90,000,  which 
was  set  apart  as  a  "sinking"  fund,  and  so 
invested  that  it  now  amounts  to  something 
more  than  $100,000. 

On  July  18, 1899.  R.  M.  Farrar  filed  against 
the  Southwestern  Company,  in  the  superior 
court  of  Bibb  county,  a  petition  in  which  it 
is  alleged  tbat  he  "is  the  holder  of  an  in- 
strument of  assignment  by  which  the  present 
owner  of  specified  certificates  of  stock  is- 
sued by  the  Southwestern  Company,  "here- 
tofore transferred,  set  over,  and  assigned  to 
petitioner  all  his  right,  title,  and  interest  In 
and  to  whatever  sums  of  money  he  might 
be  entitled  to  by  virtue  of  his  ownership  of 
said  shares  of  stock  In  the  Southwestern 
Ballroad  Company,  and  not  collected  by  him' 
up  to  the  date  of  assignment,  except  such 
dividends  as  might  be  declared  on  said  stock 
after  June  Ist,  1899."  To  this  petition  there 
were  several  amendments,  and  the  whole 
set  forth,  in  substance,  the  facts  above  stat- 
ed. The  plaintiflC  in  his  original  petition 
prayed  for  a  judgment  declaring  that  the 
fund  received  by  the  Southwestern  Com- 
pany from  the  New  Central  Company  be- 
Ioui;ed  to  the  stockholders  of  the  former  "at 
the  time  said  fund  should  have  been  re- 
ceived by  them  under  the  terms  of  the  lease 
of  1869,"  and  for  a  distribution  thereof  ac- 
cordingly. One  of  the  amendments  contain- 
ed a  prayer  in  these  words:  "That  the  ex- 
ecution of  the  decree  for  the  return  to  its 
true  owners  of  all  that  part  of  the  fund  re- 
ceived in  compromise  of  defaultfMl  rentals, 
except  the  sinking  fund  and  the  income  sub- 
sequently received  from  it,  which  Is  now  »n 
the  possession  of  the  defendant  company,  be 
suspended  and  stayed  by  the  court  until  such 
time  when  the  said  company  shall  have  had  a 
full  opiiortunlty  to  recoup  itself  against  those 
whose  conduct  subjected  it  to  this  liability; 
42  S.E.— 34 


it  being  the  desire  and  purpose  of  petitioner 
to  hold  this  action,  except  so  far  as  It  con- 
cerns the  sinking  fimd  and  the  Income  de- 
rived therefrom,  In  subjection  to  the  wishes 
of  the  present  stockholders  of  the  defendant" 
Practically,  then,  the  action  was  for  the  dls- 
tributlou  of  the  sinking  fund,  and  for  the 
recovery  of  Farrar's  alleged  Interest  therein. 
Several  other  persons  were,  upon  their  own 
application,  made  parties  plalntlfT.  The  pe- 
tition was  on  demurrer  dismissed  as  to  all 
of  thenr,  and  they  are  here  excepting  to  this 
action  of  the  court 

1.  As  will  have  been  perceived,  the  theory 
of  the  original  plaintiff  was  that  the  large 
fund  received  from  the  New  Central  Com- 
pany all  belonged  to  the  persons  who  were 
stockholders  of  the  Southwestern  Company 
at  the  end  of  each  six  months  when  the  divi- 
dends would  have  been  payable  under  the 
old  lease;  that  the  Southwestern  Company 
had  no  rljeht  to  one  dollar  of  this  fund;  that 
it  accordingly  received  the  money  In  trust 
for  the  alleged  owners,  and  was  therefore 
liable  to  them  for  the  same.  It  was  urged  in 
the  argument  here  that:  "The  lease  con- 
tract of  1869  was  continuously  In  existence 
during  the  receivership  of  the  Central  Rail- 
road; and  ceased  to  exist  only  upon  the 
execution  of  the  amended  lease  of  1895."  In 
support  of  this  contention  It  was  insisted 
that  the  hypothecation  and  sale  of  the  "lease- 
hold interest"  under  the  order  of  the  United 
States  court  to  the  Mercantile  Trust  Com- 
pany, necessarily  showed  that  the  court  re- 
garded the  lease  contract  as  being  in  exist- 
ence and  of  force  all  the  while.  In  this 
view  we  do  not  concur.  The  assets  of  the 
Central  Company  were  pledged  before  the 
order  of  June  30,  1893,  of  which  we  shall 
I)resently  have  more  to  say.  The  pledgee,  in 
so  far  as  the  "leasehold  interest"  was  con- 
cerned, took  no  more  than  a  bare  equity, 
subject  to  the  chances  of  the  pending  lit- 
igation; and,  before  the  sale  of  that  interest 
occurred,  the  character  of  that  equity  had 
been  fixed  by  the  order  last  mentioned,  and 
it  was,  because  of  that  order,  either  value- 
less In  the  hands  of  the  purchaser,  the  Mer- 
cantile Trust  Company,  or  else  that  company 
and  its  final  successor  in  ownership,  the  New 
Central  Company,  acquired  the  right  to  what- 
ever the  owner  of  the  equity  was  entitled 
to  receive.  Neither  of  these  alternatives 
would  be  helpful  to  the  plaintiffs  in  error. 
There  are,  it  must  be  admitted,  expressions 
In  several  of  the  documents  copied  above, 
and  in  others  appearing  in  the  record,  which 
tend  strongly  to  support  the  contention  that 
the  "leasehold  interest"  was  continuously 
of  force  throughout  the  litigation;  but  these 
expressions  cannot  in  our  judgment,  do 
away  with  the  positive  terms  of  the  order  of 
June  80,  1893. 

2.  The  effect  of  that  order  was  to  practi- 
cally abrogate  the  original  lease,  at  least 
from  the  time  the  Southwestern  Company 
elected  to  allow  its  property  to  remain  in 
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the  hands  of  Coiner  as  receiver.  ,  Certainly, 
from  that  time  to  the  end,  neither  the  South- 
western Company  nor  its  stockholders  could 
demand  the  7  per  cent  per  annum,  or,  In- 
deed, anything  under  the  old  lease  contract 
Undoubtedly,  we  think.  It  was  no  longer 
operative  or  effectual,  but  the  company,  by 
allowing  its  property  to  remain  In  the  hands 
of  the  receiver,  did  obtain  "the  right  to 
claim  from  [the]  court  the  net  results  of  the 
operation''  of  its  property.  This  right  was 
clearly  given  to  the  company,  and  not  the 
stockholders. 

3.  In  80  far,  then,  as  that  portion  of  the 
1865,183.34  which  sprajig  from  the  "net  re- 
sults" of  the  operation  of  the  railroad  of 
the  Southwestern  Company  after  the  order  of 
June  30,  1803,  became  eltective,  is  concerned, 
we  are  quite  clear  that  the  same  was  prop- 
erly paid  to  the  company,  and  that  it  bad  the 
right  to  dispose  of  it  as  a  corporate  fund. 
If  the  amount  of  the  two  dividends  which 
would  have  accrued  In  December,  1892,  and 
Jmie,  1893,  under  the  old  lease  (making, 
both  together,  by  the  terms  of  the  contract 
7  per  cent.,  and  which  amount  was  by  the 
settlement  adjusted  upon  the  basis  of  6  per 
cent),  does  in  equity  belong  to  those  who 
were  stockholders  dnrlng  these  months,  no 
p&CBOu  who  was  such  a  stockholder  can 
claim  his  share  of  that  amount  if  he  has  al- 
ready received  out  of  the  gross  fund  a  sum 
equal  to  or  greater  than  5  per  cent,  upon  his 
stock.  Counsel  for  Farrar  conceded  that  his 
petition,  propwly  Interpreted,  showed  that 
his  assignor  did  receive  the  10  per  cent  divi- 
dend declared  December  24,  1805.  This  be- 
ing so,  that  petition,  in  our  judgment  utterly 
failed  to  set  forth  any  cause  of  action  against 
the  defendant  His  counsel  relied  earnestly 
upon  the  decision  of  this  court  in  the  case 
of  Meldrlm  v.  Trustees,  100  Oa.  478,  28  S. 
E.  431.  That  decision  is  by  no  means  con- 
trolling in  the  case  before  us,  for  the  reason 
that  the  comt  did  not  in  rendering  it  pass 
upon  the  main  question  upon  which  Farrar's 
alleged  right  of  action  depends.  While  some 
of  the  expressions  used  by  the  chief  justice, 
who  delivered  the  opinion,  Indicate  the  con- 
trary, it  is  nevertheless  true  that  the  court 
was  not  called  upon  to  construe  the  order 
of  June  30,  1893,  and  did  not  undertake  to 
decide  what  effect  should  be  given  to  it  On 
the  other  hand,  that  case  was  decided  upon 
the  agreed  statement  of  facts  which  the 
parties  thereto  submitted  to  the  court  be- 
low. Neither  side  contended  that  the  re- 
ceiver did  not,  in  point  of  fact,  continue  to 
operate  the  railroad  of  the  Southwestern 
Company  under  the  original  lease  of  1869; 
but  in  the  agreed  statement  of  facts  just 
referred  to,  which  constituted  a  part  of  the 
transcript  of  the  record  of  that  case  of  file 
in  this  court  it  was  conceded  "that  the  con- 
sideration money  under  said  lease  was  due 
from  July  1st  1892,  to  November  1st  1895, 
tlie  date  when  the  lease  contract  between 
the  Southwestern  Railroad  Comiwny  and  the 


Central  of  Georgia  Railway  Company  became 
effective,  a  period  of  three  [3J  years  and  four 
[4]  months."  In  other  words,  the  lease  of 
1869  was  treated  as  being  operative  during 
the  entire  period  of  the  receivership.  The 
order  of  June  30,  1893,  was  not  mentioned 
in  this  agreed  statement  of  facts,  or  alluded 
to  in  the  pleadings;  nor  aid  it  constitute  a 
part  of  the  record  transmitted  to  this  court 
Indeed,  we  are  by  the  record  In  the  present 
case,  for  the  first  time,  informed  as  to  the 
contents  of  that  order  ana  its  effect;  which 
was,  as  above  pointed  out  to  practically 
abrogate  the  original  contract  of  lease  made 
in  1860,  at  least  from  the  time  the  Southwest- 
em  Company  elected  to  allow  its  property  to 
remain  in  the  hands  of  Comer,  as  receiver, 
under  the  terms  and  conditions  in  that  order 
specified. 

4.  As  to  the  persons  who  were  made  par- 
ties plaintiff  whUe  the  case  was  pending,  it 
is  sufficient  to  say  that  their  right  of  action. 
If  any  they  had,  was  barred  by  the  statute 
of  limitations.  They  were  not  made  partlea 
till  November  14,  1901,  which  date  is,  of 
course,  that  upon  which  the  action  as  to  them 
began;  and  it  was  about  six  years  after 
the  Southwestern  Company  received  the  fund 
in  controversy.  The  four-years  bar  applies. 
The  written  contract  of  lease  between  the 
Central  Company  and  the  Southwestern  Com- 
pany was  in  no  sense  a  contract  between  the 
latter  company  and  its  stockholders,  and  It 
certainly  embraced  no  promise  by  that  com- 
pany to  pay  them  anything.  The  fact  that 
this  contract  provided  that  the  Southwestern 
Company  should  maintain,  during  the  lease, 
its  corporate  organization  "to  the  fullest  ex- 
tent necessary  to  preserve  its  charter,  and 
protect  the  rights  of  its  stockholders,"  does 
not  as  contended,  amount  to  a  covenant  un- 
der seal  which  brings  this  case  within  the 
twenty-years  limitation.  The  ten-years  lim- 
itation provided  for  In  the  Civil  Code  (sec- 
tion 3772)  applies  to  technical  trusts,  and 
not  to  a  case  like  the  present  Lightning 
Rod  Co.  V.  Oleghom,  50  Ga.  782;  Schofield 
v.  Woolley,  98  Ga.  548,  25  8.  B.  769,  58  Am. 
St  Rep.  315;  Tledman  t.  fertilizer  Co.,  109 
Oa.  661,  35  S.  E.  990;  Teasley  v.  Bradley, 
110  Oa.  498,  504,  35  S.  E.  782,  78  Am.  St 
Rep.  113.  Moreover,  the  Southwestern  Com- 
pany was  not  undertaking  to  act  as  trustee 
for  the  stockholders  with  respect  to  the  fund 
it  received  from  the  New  Central  Company 
for  the  "back  rentals."  According  to  the 
petition,  the  defendant  Immediately  set  up 
the  claim  that  the  money  was  its  own,  and 
from  the  beginning  held  it  adversely  to  the 
stockholders.  If  this  fund  really  belonged 
to  them,  it  was  simply  the  case  of  an  agent 
collecting  money  for  his  principal  and  keep- 
ing It  This  being  so,  the  sulc  should  have 
been  begun  within  four  years  from  the  time 
the  adverse  claim  was,  with  the  knowledge  of 
the  stockholders,  set  up.  The  petition  does 
not  show  that  any  of  the  plaintiffs  were  Ig- 
norant of  the  position  which  the  company 
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took  with  reference  to  this  fund  at  the  very 
b(M?Innlng.  Taking  their  allegations  all  to- 
gether, It  l8  quite  clear  that  they  ftilly  un- 
derstood the  situation.  The  ground  of  the 
demurrer  presenting  the  point  that  all  of  the 
plalntUTs  except  Karrar  were  harred  was, 
therefore,  well  taken. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross  bill  of  exceptions  dismissed. 
All  the  justices  concurring,  except  LEWIS, 
J.,  absent  on  account  of  sickness,  and  FISH, 
J.,  dlsqaallfled. 


PABKBR  T.  COBB  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1902.) 

WILLS-CONSTRUCTION— LBOACIBE^-WHBN 
PAYABLB— PARTIES. 

1.  Testator  devised  realty  to  his  elder  son,  in 
trust  for  the  support  of  his  wife  and  younger 
son.  On  their  death  the  elder  son  was  to  have 
the  land  for  his  own  use  during  life.  After- 
ward it  was  to  go  to  his  children,  and,  in  case 
but  one  child  survived  him,  then  charged  with 
two  legacies.  The  elder  son  died  before  the 
younger,  leaving  one  child.  Held,  that  the  leg- 
acies did  not  become  payable  until  after  the 
death  of  the  younger  son. 

2.  In  an  action  to  enforce  the  payment  of  one 
of  two  legacies  the  other  legatee  should  have 
been  made  a  party. 

Appeal  fh>m  saperlor  court,  Edgecombe 
county;  Bryan,  Judge. 

Action  by  R.  Ij.  Parker  against  J.  B.  Cobb, 
administrator,  and  others,  to  enforce  the  pay- 
ment of  a  legacy.  X^m  a  dismissal  of  the 
action,  plalntlfl  appeals.    Affirmed. 

John  L.  Brldgers,  for  appellant 

CLARK,  J.  By  the  will  of  Bennett  P. 
Pitt  probated  and  recorded  October  7,  1880, 
it  is  provided  as  follows:  "(6)  Item.  I  give 
and  devise  to  my  son  B.  C.  Pitt  and  his 
heirs,  forever,  all  my  plantation  in  the  coun- 
ty of  Edgecombe  and  state  of  North  Carolina, 
whereon  I  now  reside,  known  as  the  'Home 
Tract'  and  containing  604  acres.  In  trust  for 
the  following  uses:  That  my  wife,  Keturab 
Pitt,  may  have  the  absolute  use  and  control 
of  the  dwelling  house,  garden,  kitchen,  and 
all  necessary  outhouses,  and  that  she  shall 
be  pnKiided  by  my  son  B.  C.  Pitt  with  every- 
thing necessary  for  her  comfortable  support 
and  maintenance  as  she  has  lived  in  my  life- 
time; the  control  of  these  buildings  and  the 
farming  of  such  necessaries  to  continue  till 
the  death  or  marriage  of  my  said  wife. 
That  my  son  Hassell  Pitt  shall  have  the  priv- 
ilege of  living  on  the  premises,  and  oat  of 
the  rents  and  profits  of  the  plantation  he  also 
shall  be  comfortably  supported  during  his 
life,  and  that  my  son  B.  C.  Pitt  shall,  as 
far  as  possible,  stand  in  my  place  to  the  said 
Hassell,  and  be  to  him  both  guardian  and 
trustee.  That  the  management  of  the  said 
plantation  shall  be  nnder  the  control  of  my 

It.  See  Executor*  and  Adminiatratora,  toL  22, 
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son  B.  C.  Pitt,  unless  he  falls  to  perform 
the  duties  that  have  been  hereinbefore  im- 
posed upon  lilm  In  reference  to  my  said  wife 
and  my  son  Hassell,  and,  in  the  event  of 
such  failure,  his  control  over  the  plantation 
shall  cease  and  determine  during  their  lives 
and  during  the  life  of  the  survivor,  and  my 
wife  shall  have  power  to  manage  the  farm, 
and  receive  the  rents  and  profits.  But  if  my 
son  B.  C.  Pitt  faithfully  discharges  the  duties 
imposed  upon  him  as  aforesaid,  then  he  may 
appropriate  to  his  own  use  the  rents  and 
profits  of  the  farm  over  and  above  what  is 
necessary  for  the  sui^rart  and  maintenance 
of  my  wife  and  my  son  Haasell.  From  and 
after  the  death  of  my  wife  and  my  son  Has- 
sell the  said  B.  C.  Pitt  shall  hold  said  plan- 
tation for  his  own  use  and  benefit  for  and 
during  the  term  of  his  natural  life.  From 
and  after  his  death  I  give  and  devise  said 
plantation  to  the  children  of  him,  the  said 
B.  C.  Pitt,  and  thefr  heirs,  forever,  without 
any  charge  or  Incumbrance,  provided  the 
said  B.  C.  Pitt  leaves  him  surviving  more 
than  one  child  or  lineal  descendant;  but,  if 
he  leaves  him  surviving  only  one  child  or 
lineal  descendant,  then  I  give  and  devise 
said  plantation  to  such  child  or  lineal  de- 
scendant, to  him  and  his  heirs,  forever,  but 
charged  with  five  hundred  dollars,  to  be  paid 
by  the  said  child  or  descendant  to  Robert 
Lee  Parker,  son  of  Weeks  B.  Parker  and  my 
daughter  Leah  F.  Parker,  and  also  with  the 
same  sum  payable  by  the  said  child  or  de- 
scendant to  George  T.  Singletary,  son  of  R. 
W.  Singletary  and  my  daughter  Mary  Jane 
Singletary,  his  wife;  and.  If  the  said  B.  C. 
Pitt  shall  leave  him  surviving  no  child  or 
lineal  descendant,  then,  and  in  that  event,  I 
give  and  devise  said  plantation  to  my  own 
right  heirs."  Said  B.  C.  Pitt  undertook  the 
trust  reposed  in  him  by  the  terms  of  said 
paragraph,  and  faithfully  performed  the 
same  until  his  death,  which  occurred  in 
March,  1897.  Keturah  Pitt,  wife  of  Bennett 
P.  Pitt,  and  mother  of  B.  C.  Pitt,  died  before 
the  death  of  said  B.  C.  Pitt  The  defendant 
John  a.  Cobb  Is  administrator  of  B.  C.  Pitt 
Said  B.  C.  Pitt  left  him  surviving  but  one 
child,  being  his  only  lineal  descendant  which 
said  child  is  the  defendant  W.  B.  Pitt,  who 
is  a  minor  under  the  age  of  21  years,  and  has 
no  general  guardian,  and  appears  by  his 
guardian  ad  litem.  The  plaintiff  contends 
that  on  the  death  of  B.  C.  Pitt  the  lands 
described  in  said  clause  6  descended  to  W. 
B.  Pitt,  charged  with  the  sum  of  $1,000,  of 
which  $500  belongs  to  the  plaintiff,  and  bears 
Interest  from  the  death  of  B.  C.  Pitt  in 
March,  1897,  and  aslu  that  the  charge  be 
declared  for  said  sum  and  Interest  from 
March,  1897,  and  that,  unless  payment  there- 
of Is  made,  the  land  be  sold,  and  said  charge 
be  paid  out  of  the  proceeds.  This  last  the 
plaintiff  afterwards  modified  by  asking  judg- 
ment that  the  land  be  sold  subject  to  the 
right  of  said  Hassell  to  retain  possession  of 
said  farm  and  have  his  support 
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proceeds  of  same,  or,  If  that  cannot  be  done, 
that  a  receiver  be  appointed  to  take  posses- 
sion of  the  farm,  permitting  said  Hassell  to 
occupy  the  dwelling,  and  out  of  the  rents  and 
profits  furnish  him  a  comfortable  support, 
and  apply  the  balance  to  the  payment  of  the 
aforesaid  legacy  and  interest  and  the  costs 
and  expenses  of  this  action. 

There  Is  no  question  that  the  legacies  have 
now  become  a  charge  upon  the  land  (Hunt 
V.  Wheeler,  116  N.  C.  422,  21  S.  E.  915),  but 
the  plaintiff  is  premature  in  asking  to  enforce 
it  The  testator  placed  the  support  of  his 
wife  and  Hassell  in  the  first  class,  his  son 
Bennett  in  the  second  class,  and  when  the 
charge  in  favor  of  his  wife  and  Hassell 
shall  cease  by  the  death  of  both,  then  the 
land  is  devised  to  his  son  B.  G.  Pitt  for  life 
(and  now,  since  bis  death,  to  B.  C.  Pitt's 
son,  W.  B.  Pitt,  absolutely),  charged  with 
payment  of  the  $1,000.  Pitt  is  only  made  a 
trustee  and  guardian  during  the'  life  of  the 
testator's  wife  and  Hassell,  who  are  given 
the  occupancy  of  the  premises,  and  out  of 
rents  and  profits  was  to  support  them,  tak- 
hig  the  surplus,  if  any,  for  the  faithful  dis- 
charge of  his  duties.  "From  and  after  the 
death  of  my  wife  and  my  son  Hassell"  B. 
0.  Pitt  was  to  have  the  land  "for  his  own 
use"  for  life,  and  after  bis  death  it  was  to 
go  to  his  children,  and,  if  only  one  child, 
then  subject  to  the  above-recited  charge  in 
favor  of  plaintiff  and  another  for  $500  each. 
That  B.  0.  Pitt  predeceased  Hasaell  does  not 
alter  the  fact  that  said  B.  C.  Pitt  was  to 
hold  as  trustee  and  guardian  (with  right  to 
pernancy  of  surplus),  and  was  not  to  hold  for 
his  own  use  till  "from  and  after  the  death" 
of  both  his  wife  and  Hassell.  Upon  the 
death  of  Hassell,  and  not  till  then,  would  the 
land  descend  freed  of  the  above  trust  to  B. 
C.  Pitt,  and  now  to  his  son,  and  then  the 
charge  in  favor  of  the  legatees  will  become 
payable,  and  imtU  that  event  happens  said 
legacies  will  not  bear  interest  On  the  death 
of  B.  O.  Pitt  the  pernancy  of  the  profits  over 
and  above  the  support  of  Hassell  go  to  the 
son,  W.  B.  Pitt,  as  the  testator's  will  makes 
B.  C.  Pitt  and  his  children  the  sole  benefi- 
ciaries as  to  this  tract,  subject  to  the  occu- 
pancy of  the  premises  by,  and  the  support 
of,  his  wife  and  Hassell,  and  after  the  death 
of  both  tliese  and  of  B.  C.  Pitt  himself,  then, 
in  the  event  the  latter  should  leave  only  one 
child,  a  charge  for  $1,000  In  favor  of  plain- 
tiff and  another  grandchild.  But  both  the 
death  of  the  cestui  que  trust  Hassell,  and 
of  B.  C.  Pitt,  leaving  only  one  child,  must 
occur  before  the  legacies  are  demandable. 
It  was  not  intended  that  the  lands  should 
be  charged  at  one  and  the  same  time  with 
the  support  of  the  testator's  wife  and  Hassell 
(or  the  survivor  of  them)  and  the  payment  of 
the  $1,000  also.  The  land,  if  sold  as  request- 
ed by  plaintiff,  subject  to  the  occupancy  ot 
the  dwelling  by  Hasseil  and  a  charge  for  his 
support,  would  bring  a  very  Inadequate  price, 
and  the  $1,000  legacy  and  interest  as  asked 


from  March,  1897,  would  seriously  Inapalr 
the  interest  of  B.  C.  Pitt  (and  now  of  his 
son,  W.  B.),  who  were  evidently  intended  to 
be  preferred  to  the  plaintiff  and  the  other 
legatee. 

We  have  not  adverted  to  the  defect  of  par- 
ties in  that  the  other  legatee  of  $500  is  not 
made  a  party,  which  should  have  been  done. 
In  dismissing  the  action  there  was  no  error. 


KERR  et  nx.  T.  HICKS. 

(Supreme  Court  of  North  Carolina.     Sept   80, 
1902.) 

RECOBI>-AMBNDMENT  NUNC  PRO  TUNC— REP- 
ERBNCB— APPEALn-EXCBPTION. 

1.  The  amendment  bj  the  court  of  the  rec- 
ord nunc  pro  tunc  to  speak  the  truth,  on  con- 
flicting evidence  as  to  the  facts,  is  condnsiTe. 

2.  Where  an  order  of  reference  was  made 
where  there  were  no  pleadings,  and  conse- 
quently no  plea  in  bar,  au  appeal  would  not 
He  therefrom,  so  that  plaintiirs  exception  to 
the  order  was  enough  to  entitle  him  there- 
after to  insist  on  his  right  to  a  jury  triaL 

3.  The  court  in  its  discretion,  may  at  any 
time  before  judgment  permit  the  filing  of  ex- 
ceptions to  a  report  of  the  referee. 

Fiu-ches,  0.  J.,  dissenting. 

On   rehearing.    Former  opinion   revetBed,. 
and  Judgment  below  affirmed. 
For  former  report,  see  39  S.  B.  797. 

Shepherd  &  Shepherd  and  J.  L.  Stewart;, 
for  petitioners.  Stevens,  Beasley  &  Weeka. 
for  defendant 


CLARK,  J.  This  was  an  action  begun  In 
1891  by  husband  and  wife,  mortgagors, 
against  the  mortgagee,  alleging  overcharges, 
usury,  and  overpayment  asking  for  a  state- 
ment of  the  account  Judgment  for  balance 
due  plaintiffs,  and  a  cancellation  of  the 
mortgage,  and  for  a  restraining  order  against 
the  sale  of  the  mortgaged  property  pending 
the  action.  The  defendant  averred  In  his 
answer,  among  other  things,  that  the  plain- 
tiffs were  estopped  by  accounts  rendered, 
which  they  had  accepted  without  objection. 
At  the  return  term  time  was  given  to  file 
complaint  and  answer,  and  at  the  same  term 
a  reference  was  ordered,  no  pleadings  hav- 
ing been  filed.  At  February  term,  1894,  the 
plaintiffs  having  demanded  a  trial  by  jury 
of  the  issues  of  fact  raised  by  the  pleadings 
on  the  ground  that  the  reference  had  been 
compulsory.  Judge  Brown,  after  hearing  affi- 
davits on  both  sides,  found  as  a  fact  that  the 
reference  was  compulsory,  and  not  by  con- 
sent and  that  "the  plaintiffs  excepted  to  any 
order  purporting  to  be  a  consent  reference," 
and  directed  that  the  record  and  order  of  ref- 
erence be  amended  nunc  pro  tunc  to  show 
these  facts,  and  the  parties  were  ordered  to 
prepare  such  issues  of  fact  as  each  claimed 
arose  upon  the  pleadings  before  next  term  of 
the  court  The  defendant  excepted  to  this 
order,  but  the  authority  and  duty  of  the 
court  to  amend  the  record  to  speak  the  truth 
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are  beyond  question,  and,  there  being  con- 
flicting evidence,  hia  finding  of  fact  is  con- 
clusive. See  cases  cited  In  Clark's  Code  (8d 
Bd.)  pp.  305,  306.  At  October  term,  1897, 
the  Issues  were  submitted  to  the  Jury,  and 
found  in  favor  of  the  plaintUfs,  and  there- 
upon the  cause  was  recommitted  to  the  ref- 
eree, with  directions  to  reform  and  revise 
hlB  account  to  conform  to  the  verdict  of  the 
Jury.  An  appeal  was  taken  by  the  defend- 
ant from  the  order  recommitting  the  report, 
bnt  the  appeal  was  dismissed  because  prema- 
ture. Kerr  v.  Hicks,  122  N.  O.  409,  28  S.  B. 
870.  At  February  term,  1901,  upon  excep- 
tions filed  to  the  amended  report.  Judge  Hoke 
rendered  the  Judgment  set  out  In  the  record. 
The  defendant  filed  14  exceptions  thereto, 
which  repeated  and  included  all  the  excep- 
tions taken  by  him  during  the  progress  of 
the  cause,  including,  of  course,  those  set  out 
In  the  appeal  which  was  dismissed  as  pre- 
mature. When  this  last  appeal  was  heard  at 
August  term,  1901  (Kerr  v.  Hicks,  129  N.  C. 
141,  38  S.  B.  797),  the  court  held  :that,  the 
reference  in  1891  having  been  compulsory, 
the  plalndSs  were  entitled  to  appeal,  because 
there  was  a  plea  In  bar,  and,  not  having  ap- 
pealed, they  had  no  right  thereafter  to  in- 
sist on  their  right  to  a  Jury  trial.  We  are 
now  called  on  by  this  rehearing  to  reconsider 
that  ruling.  This  point  was  raised  by  the 
court  ex  mero  motn  upon  examination  of  the 
record,  and  we  did  not  have  the  benefit  of  ar- 
gument by  counsel.  Indeed,  one  of  the  de- 
fendant's exceptions  (2)  on  appeal  is  that 
this  order  of  reference  was  invalid,  because 
made  before  any  pleadings  were  In.  We 
were  Inadvertent  to  this  fact  that  whra  the 
reference  was  ordered  and  exception  noted 
(as  the  Judge  flnds  was  done)  there  were  no 
pleadings,  and  consequently  no  plea  in  bar. 
The  order  of  reforence  on  its  face  recites 
that  the  plaintittB  should  have  IS  days  after 
the  adjournment  of  the  court  to  file  com- 
plaint, and  the  defendant  15  days  thereafter 
to  file  answer.  The  exception,  therefore,  to 
the  order  of  reference  then  entered,  was  all 
that  was  required,  and  an  appeal,  if  prose- 
cuted, would  have  been  dismissed  as  prema- 
ture. The  plea  of  an  estoppel  in  pais  is  rath- 
er a  defense  than  a  plea  in  bar,  which  must 
be  disposed  of  before  a  trial  on  the  issue. 
But,  if  it  were  a  plea  in  bar,  it  was  not  on 
file  when  the  order  of  reference  was  made, 
and  the  plalntlfCs  could  not  appeal  for  failure 
to  dispose  of  it  An  appeal  from  an  inter- 
locutory order  Is  usually  gronnd  for  an  ex- 
ception, and  not  an  appeal.  When  an  appeal 
Is  permissible  from  such  order,  it  is  nev« 
compulsory,  and  the  party  entitled  thereto 
can.  if  he  prefers,  note  his  exception,  and 
have  the  point  reviewed  on  appeal  from  the 
final  bearing,  because  (as  In  this  case)  he  may 
be  satisfied  with  the  future  action  of  the 
court,  and  not  wish  to  appeal.  Why  should 
the  plaintiffs  have  appealed  here,  when  their 
exception  to  the  reference  was  in,  and  they 
knew  this  preserved  their  right  to  a  Jury 


trial,  and  they  would  only  wish  to  appeal 
when  that  was  denied  them?  Besides,  the 
alleged  estoppel  could  not  l>e  a  plea  in  bar 
in  this  action  to  surcharge  an  account  for 
usury.  If  a  plea  In  bar,  the  defendant  waiv- 
ed it  by  not  excepting  to  the  order  of  refer- 
ence. Grant  v.  Hughes,  96  N.  0.  177,  2  8. 
£1.  339;  Wilson  v.  Pearson,  102  N.  0.  290, 
9  8.  B.  707.  The  plalntilTs  had  nothing  to 
object  to,  accept  that  the  reference  was  com- 
pulsory, and  that  was  matter  for  exception, 
and  not  for  appeal.  Wben  the  report  came 
in,  the  plaintiffs  did  Insist  that,  the  reference 
having  been  compulsory,  and  an  exception 
duly  noted,  they  were  entitled  to  a  trial  by 
Jury;  and  the  Judge  so  held,  and  the  defend- 
ant did  not  appefil.  Had  he  done  so,  his  ap- 
peal must  have  been  dismissed  as  premature. 
On  reconsideration,  therefore,  we  think  that 
there  was  Inadvertence  in  our  opinion  at  fall 
term,  1901,  and  we  reinstate  the  case  as  It 
stood  at  that  hearing. 

This  brings  us  to  the  14  exceptions  brought 
up  by  the  defendant  in  that  appeal,  which 
are: 

1.  That  Judge  Brown  erred  In  amending 
the  record  to  show  that  the  reference  was 
compulsory,  and  that  exception  was  taken 
thereto  at  the  time.  This  point  we  have  al- 
ready passed  on  above. 

2.  That  it  was  error  in  Judge  Boykln,  at 
Decemt)er  term,  1881,  to  make  the  order  of 
reference  before  any  pleadings  were  filed  that 
could  raise  Issues.  This  is  true  (Jones  v. 
Beaman,  117  N.  C.  259,  23  S.  Bl  248),  but,  as 
It  was  the  plaintiffs  who  excepted  (and  de- 
fendant did  not)  at  the  time,  and  the  plain- 
tiffs afterwards  secured  a  Jury  trial  because 
of  the  invalidity  of  the  reference.  It  cannot 
be  seen  how  the  defendant  can  either  present 
or  be  benefited  by  this  exception.  The  plain- 
tiffs had  nothing  to  except  to,  except  that 
the  reference  was  compulsory,  and  made  be- 
fore pleadings  filed;  and  these  were  matters 
of  exception,  and  not  of  appeal. 

3.  That  Judge  Brown  erred  in  permitting 
the  plaintiffs  to  file  exception  to  the  ref- 
eree's report  at  B^ebruary  term,  1894.  We 
presume  that  this  is  on  the  ground  that  the 
exceptions  should  have  been  filed  at  October 
term,  1803,  when  the  report  was  filed;  bnt 
the  Judge  had  the  discretion  to  permit  them 
to  be  filed  at  any  time  before  Judgment  See 
cases  cited  in  Clark's  Code  (3d  Bd.)  p.  669. 

4.  That  Judge  Allen  erred  at  October  term, 
1897,  in  refusing  to  submit  the  third  and 
fourth  Issues  tendered  by  the  defendant 
These  matters  could  be  and  were  presented 
to  the  Jury  upon  the  Issues  settled  by  the 
court,  and  the  refusal  to  submit  the  issnes 
was  not  error.  Paper  Co.  v.  Chronicle  Pub. 
Co.,  115  N.  C.  147,  20  S.  K.  367;  Allen  v. 
Allen,  114  K.  C.  121,  19  S.  B.  269. 

6.  That  Judge  Allen  erred  in  overruling  de- 
fendant's objections  to  the  deposition  of  R.  P. 
Paddison.  These  objections  were:  (1)  That 
the  deposition  was  not  before  the  referee,  nor 
embraced  In  his  report  But  this  was  a  trial 
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before  the  Jury,  and  evidence  on  the  issues 
was  not  restricted  to  that  iieard  by  the  ref- 
eree. (2)  That  the  commissioner  taking  the 
deposition  was  father-in-law  of  John  D.  Kerr. 
This  objection  was  not  taken  before  the 
cleric  by  whom  the  deposition  had  been  regu- 
larly opened,  examined,  and  allowed  as  evi- 
dence to  be  read  In  this  trial  without  objec- 
tion; and,  besides,  said  commissioner  was 
father  of  John  D.  Kerr's  first  wife,  and  not 
of  his  present  vtrlfe,  who  is  plaintiff  In  this 
action. 

6.  That  It  was  error  to  go  to  trial  before 
the  Jury  when  there  was  an  issue  in  bar  (the 
estoppel  by  furnishing  accounts  stated);  bat 
the  reference  was  invalid,  according  to  the 
defendant's  second  exception,  and  the  ground 
of  the  alleged  plea  In  bar  was  one  of  the 
matters  submitted  to  the  jury,  and  was  em- 
braced in  the  Issues  passed  on  by  them. 

T.  That  for  the  above  reason  it  was  error 
to  recommit  the  report  to  the  referee  to  make 
it  conform  to  the  verdict  The  defendant 
had  not  excepted  to  the  reference,  and  had, 
therefore,  waived  any  exception  to  it.  Be- 
sides, the  recommittal  was  simply,  in  effect  a 
reference  to  state  the  account  in  accordance 
with  the  facts  settled  by  the  verdict 

8.  That  Judge  Hoke,  at  February  term, 
1901,  overruled  an  exception  to  the  same 
purport  as  the  second  exception  above  stated, 
which  we  have  also  overruled  supra. 

9.  That  Judge  Hoke  erred  in  not  allowing 
an  exception  to  the  manner  of  compntlng  In- 
terest The  Judge  finds  that  that  method  of 
computing  the  interest  was  tendered  the  ref- 
eree by  the  defendant  in  a  calculation  of  in- 
terest made  by  him,  and  was  adopted  at  bis 
suggestion  by  the  referee,  as  fully  appears  by 
the  referee's  report,  and,  besides,  is  a  method 
which  usually  makes  in  favor  of  the  debtor. 

10.  That  Judge  Hoke  erred  in  overruling 
the  defendant's  exception  that  the  referee 
failed  to  charge  in  his  account  certain  items 
of  leakage.  His  honor  finds  that  said  items 
were  fully  considered  and  passed  upon  by  the 
referee,  and  are  embraced  in  his  account 

11.  That  Judge  Hoke  erred  In  finding  any 
facts  regarding  the  order  of  reference.  His 
honor  simply  recited  the  matters  of  record, 
and  as  we  have  found  them  to  be  on  inspec- 
tion of  the  record. 

12.  That  Judge  Hoke  erred  In  not  striking 
out  all  previous  proceedings,  and  ordering  a 
new  trial  upon  the  issues  raised  by  the  plead- 
ings, and  especially  by  the  plea  in  bar.  ▲ 
trial  upon  those  issues  had  been  had  before 
Judge  Allen  at  October  term,  1897,  and  Judge 
Hoke  had  no  power  to  set  aside  the  action 
of  bis  predecessor,  which  we  have  just  re- 
viewed above,  and  In  which  we  find  no  error. 

13.  That  Judge  Hoke  erred  in  not  render- 
ing Judgment  for  plaintiffs  upon  the  account 
filed  by  the  referee  as  reformed  by  him.  But 
the  second  re-reference  was  made  at  the  in- 
stance of  the  defendant  who  submitted  his 
statement  of  the  accoimts,  which  was  adopt- 


ed by  the  referee.  See  referee's  report  Octa 
ber  term,  1900. 

14.  That  Judge  Hoke  erred  in  not  render- 
ing judgment  for  the  defendant  upon  the  first 
report  filed.  This  has  already  been  disposed 
of  by  what  we  have  said. 

We  have  carefully  gone  through  the  entire 
record,  and  each  and  every  of  above  14  ex- 
ceptions brought  up  by  the  appeal,  and  find 
no  error.  The  petition  is  allowed,  and  the 
Judgment  below  is  affirmed. 

Petition  allowed. 

FURCHES,  C  J.,  dissents,  and  refers  to 
bis  opiuiop  m  129  N.  C.  141,  39  &  B.  797. 


MEADOWS  T.  WKSTB3RN  UNION  TKL.  CO. 

(Supreme  Court  of  North  Carolina.    S^t  90, 

1902.) 

TELBORAFHS— NEQLIGBNCE— DELukT    OP    MBS- 
SAQB— INSTRUCTION. 

1.  Code,  i  413,  provides  that  no  Judge,  in 
giving  a  .charge,  shall  give  an  opinion  whether 
a  fact  is  fnliy  or  sufBdentiy  proven,  bat  that 
he  shall  state  the  evidence  in  the  case,  and  de- 
clare the  law  thereon.  In  an  action  against  a 
telegraph  company  for  delay  in  delivering  a 
message  by  a  messenger  boy  the  ooort  Charged 
that  it  was  the  duty  of  the  tdegraph  company 
to  use  reasonable  diligence  in  the  transmission 
of  messages,  and  that  by  the  term  "reasonable 
diligence'  was  not  meant  the  speed  of  the 
lightning,  except  in  the  transmission  of  the 
message  over  the  wire,  on  the  one  hand,  "nor 
the  proverbial  slowuess  of  the  messenger  boy 
on  tne  other."  Held,  that  the  quoted  portion 
of  the  instruction  was  error. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court.  Craven  connty; 
Winston,  Judge. 

Action  by  W.  D.  Meadows  against  the 
Western  Union  Telegraph  Company.  Prom  a 
judgment  for  plaintiff,  defoidant  appeals.  Re- 
versed. 

W.  W.  Clark  and  F.  H.  Busbee,  for  appel- 
lant   D.  li.  Ward,  for  appellee. 

MONTGOMERY.  J.  This  action  was  brought 
to  recover  of  the  Western  Union  Telegraph 
Company,  the  defendant,  damages  on  account 
of  alleged  mental  anguish  suffered  by  the 
plaintiff  on  account  of  an  alleged  negligent 
failure  to  deliver  to  him  a  telegraphic  message. 
The  telegram  was  in  these  words:  "Newbern, 
N.  C,  October  3rd,  1901.  To  BIU  Meadows, 
Polloksvilie,  N.  C:  WUl  FhiUips'  wife  at  point 
of  death.  Will  PhiUips."  The  language  of 
the  telegram  differs  from  that  of  any  in  our 
reported  cases,  but,  as  a  new  trial  is  to  be 
had  for  matters  hereinafter  mentioned,  it 
might  not  be  of  any  benefit  to  discuss  now 
the  legal  effect  of  the  language  of  the  dis- 
patch. In  his  instructions  to  the  Jury,  his 
honor,  among  other  things,  said  "that  it  was 
the  duty  of  the  telegraph  company  to  use  rea- 
sonable diligence  in  the  transmission  of  all 
messages  committed  to  it,  and  that  by  the 
term  'reasonable'  or  'due'  diligence  was  not 
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meant  the  speed  of  tbe  lightning,  except  In 
the  tnmsmlBslon  of  the  message  orer  tbe  wire, 
on  tlie  one  hand,  nor  tbe  proverbial  slowness 
of  the  messenger  boy  on  the  other."  There 
was  an  exception  to  the  latter  part  of  that  In- 
struction, and  the  same  was  assigned  by  the 
defendant  as  error,  and  we  are  of  the  opinion 
that  the  position  of  the  defendant  la  a  correct 
one.  Whether  the  defendant  had  exercised 
due  diligence  in  tbe  delivery  of  the  message 
was  the  qnestion  of  fact  before  the  Jury. 
Telegraphic  messages  are  usually  delivered  by 
boys,  called  "messenger  boys,"  and  the  plain- 
tlfr  had  testified  that:  "R.  R.  White's  boy 
worked  to  the  telegraph  ofllce.  He  knows 
ine.  Knew  where  1  lived.  Could  stand  in 
the  office  and  see  my  bouse.  The  boy  signed 
tbe  receipt  for  the  message  himself.  After 
my  name  was  signed,  I  said:  'This  thing  has 
been  delayed.  What  is  the  matter?' "  It 
seems  to  us  that  his  honor,  to  the  language 
listed,  took  as  a  criterion  of  negligent  delay  the 
agency  employed  by  the  defendant  to  deliver 
its  messages.  "No  Judge  In  giving  a  charge 
to  the  petit  Jury  either  In  a  civil  or  criminal 
action  shall  give  an  opinion  whether  a  fact 
is  folly  or  sufficiently  proven,  such  matter  be- 
ing the  true  office  and  province  of  tbe  Jury; 
but  he  shall  state  to  a  plain  and  correct  man- 
ner the  evidence  given  to  the  case,  and  de- 
clare and  explain  the  law  thereon."  Code,  S 
413.  It  is  true  that  his  honor  did  not,  in  pre- 
cise and  exact  words,  tell  the  Jury  that,  In  his 
optolon,  the  fact  of  a  negligent  delay  bad  been 
fully  proved;  but  it  seems  to  ns  "that  his  lan- 
gnage,  when  fairly  Interpreted  in  connection 
witii  BO  much  of  the  context  as  is  set  out  in 
the  record,  was  likely  to  convey  to  the  Jury 
his  opinion  of  the  weight  of  the  evidence." 
That  is  the  construction  of  the  statute  adopted 
in  State  v.  Jones,  67  N.  O.  285,  and  approved 
In  State  v.  Laxton,  78  N.  C.  564. 
New  trial. 

DOUGLAS,  3.  I  concur  to  the  result  of  the 
opinion  of  the  court,  because  it  appears  to  me, 
not  that  harm  has  been  done,  but  that  barm 
may  have  been  done.  Had  I  been  a  Juror, 
the  objectionable  words  would  probably  have 
made  no  such  Impression  on  my  mind,  but 
that  fact  alone  does  not  authorize  me  to  say 
that  they  could  not  have  such  effect  upon  the 
minds  of  other  reasonable  men,  in  view  of  the 
evident  effect  that  they  have  had  upon  the 
minds  of  a  majority  of  this  court.  The  words 
tbemselves  do  not  contain  the  slightest  Inti- 
mation that  any  fact  in  controversy  has  been 
proved  or  disproved.  The  most  that  can  be 
said  is  that  they  may  liave  been  understood 
by  the  Jury  as  meaning  that  the  defendant's 
messenger  boys  were  proverbially  slow,  and 
that  such  intimation  may  have  operated  to  the 
prejudice  of  the  defendant.  If  this  is  so,  the 
defendant  should  have  a  new  trial.  My  views 
as  to  the  absolute  right  of  the  citizen  to  a  fair 
and  impartial  verdict  upon  the  facts,  free  from 
the  slightest  taflnence  of  the  court,  have  been 
too  fully  and  too  recently  expressed  in  Stnte 


V.  Howard,  129  N.  C.  684,  C63,  40  S.  B.  71,  to 
require  any  further  expression  to  the  present 
case. 

GLARE,  J.  (dissenting).  The  uncontradict- 
ed evidence  is  that,  the  sister  of  plaintiff  be- 
tog  at  tbe  potot  of  death  to  Newbern,  ber  hus- 
band, at  her  request,  and  in  consequence  of 
her  prior  promise  to  plaintiff  to  such  contin- 
gency, on  October  8,  1901,  at  4:15  p.  m.,  sent 
a  message,  which  the  company's  agent  wrote 
for  him,  to  the  plaintiff  at  Polloksvllle:  "Will 
Phillips'  wife  at  potot  of  death."  The  hus- 
band prepaid  the  message,  which  was  written 
by  defendant's  agent,  who  testified  that  be 
knew  it  was  an  important  message.  The  train 
passed  Polloksvllle  coming  to  Newbern  at 
5:04  p.  m.  The  plaintiff  was  at  work  a  lit- 
tle more  than  half  a  mile  from  the  station  in 
Polloksvllle,  but  to  plato  view  of  the  office, 
as  was  also  his  house  near  by,  and  the  mes- 
sage could  have  been  delivered  in  less  than 
15  minutes.  The  defendant  made  no  effort 
to  deliver  the  message,  but  kept  It  till  6:55 
p.  m.,  and  then  wired  back  to  Newbern  for 
60  cents  more  to  deliver  the  message,  the  resi- 
dence of  plaintiff  being  Just  outside  of  free 
delivery  limits.  The  50  cents  was  promptly 
sent  but  the  message  was  not  delivered  to 
platotlff  till  8:30  p.  m.,  4  hours  and  15  min- 
utes after  its  receipt  by  the  defendant.  The 
plaintiff  contends  that  it  was  negligence  not  to 
have  at  once  wired  back  for  money  to  pay 
for  extra  service,  and  that  if  this  had  been 
done,  plaintiff  could  have  come  to  Newbern  on 
the  5:04  train,  before  his  sister  became  un- 
conscious. The  court,  in  its  charge  to  the 
Jury,  incidentally  said:  "The  company  is  re- 
quired to  use  due  diligence  In  the  delivery 
of  a  message.  By  this  is  not  meant  tbe  speed 
of  the  lightning,  except  to  the  transmission 
of  the  message  over  its  wires,  nor  the  prover- 
bial slowness  of  a  messenger  boy,  but  It  Is 
required  to  use  reasonable  diligence,  and  noth- 
ing more."  The  defendant  excepts  because  of 
the  use  of  the  words  "proverbial  slowness  of 
a  messenger  boy."  This  could  not  possibly 
have  harmed  the  defendant,  nor  have  been 
any  expression  of  opinion  whatever  upon  the 
controversy  In  this  case.  There  was  no  con- 
tention by  plaintiff  that  the  messenger  boy 
was  slow.  The  Jury  did  not  have  to  consider 
that  matter  In  any  possible  view  of  the  case. 
It  was  not  controverted  that  defendant  receiv- 
ed the  message  at  4:15  p.  m.,  that  the  only 
train  on  which  plaintiff  could  have  gone  to 
Newbern  passed  Pollok.svllle  at  5K)4,  and  that 
defendant  took  no  steps  to  deliver  the  mes- 
sage at  that  time,  and  did  not  telegraph  to 
Newbern  for  money  to  send  the  messnge  out 
tin  6:55.  This  was  the  ground  relied  upon 
to  show  defendant's  negllijence.  Hendricks  v. 
Telegraph  Co.,  12G  N.  C.  304,  35  S.  E.  543, 
78  Am.  St  Rep.  658.  When  at  last  at  6:55 
defendant  wired  for  money  to  send  the  mes- 
sage, the  damage  had  been  done,  tbe  train 
had  passed;  and  there  Is  no  allegation  that 
when  the  message  was  finally  delivered  to  the 
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messenger  boy,  after  8  p.  m.,  that  he  linger- 
ed or  delayed.  The  faiilt  was  wholly  and  en- 
tirely ■with  the  operator  at  Polloksvllle,  and 
the  incidental  remark  by  the  court  in  regard 
to  the  slowness  of  messenger  boys  could  not 
possibly  be  an  expression  of  opinion  "upon 
those  facts  respecting  which  the  parties  take 
issue  or  dispute,  and  upon  whose  existence 
depends  the  liability  of  the  defendant."  State 
V.  Angel,  29  N.  O.  27;  State  t.  Jones,  67  N. 
C.  285;  State  v.  Debnam,  88  N.  O.  712,  8  S. 
E.  742;  State  v.  Jacobs,  106  N.  C.  696,  10  S. 
E.  1031,  and  cases  there  cited.  In  Stilley  y. 
McCox,  88  N.  0.  18,  the  judge  laid  down  some 
moral  observations,  and  the  court  said:  "We 
know  of  no  law  which  prohibits  a  Judge,  In 
his  charge  to  the  jury,  from  pronouncing  a 
dissertation  upon  such  moral  questions  as  may 
be  suggested  by  the  Incidents  of  a  trial,  pro- 
rided  it  be  innocent,  and  work  no  prejudice 
to  either  of  the  parties."  And  in  State  v.  Gay, 
94  N.  C.  814,  the  court  says:  "It  cannot  be 
error  to  state  a  proposition  to  the  Jury  which 
Is  uniTersally  admitted."  What  can  be  more 
undoubtedly  admitted  from  common  observa- 
tion than  the  "proverbial  slowness,  of  a  mes- 
senger boy,"  and  how  could  the  expression  of 
that  truism  be  harmful  to  defendant  when  the 
conduct  of  no  messenger  boy  was  called  in 
question?  From  plaintiff's  contention,  the  lia- 
bility of  defendant  accrued  solely  from  the 
neglect  of  the  operator  at  PoUoksvUle,  long 
prior  to  the  delivery  by  him  of  the  message 
to  the  messenger  boy.  In  the  trial  of  Warren 
Hastings,  to  a  criticism  of  a  rhetorical  flourish 
in  his  opening  speech,  Sheridan  replied  that 
It  was  a  novelty  In  legal  proceedings  "to  take 
a  bill  of  exceptions  to  a  metaphor,  or  enter  a 
special  pleading  against  a  trope";  bnt  the  ap- 
pellant seems  to  have  repeated  that  precedent. 
It  l8  the  function  of  this  court  to'  pass  upon 
alleged'  errors  of  law  of  the  trial  Judges,  but 
It  has  not  been  deemed  part  of  onr  duties  to 
pass  upon  matters  which  should  be  left  to 
their  individual  tastes.  Some  Judges  are  terse, 
others  are  florid;  some  may  refer  Incidentally 
to  matters  of  common  knowledge,  and  others 
restrict  themselves  to  narrower  limits;  but,  un- 
less what  is  said  is  an  expression  of  opinion 
"upon  tlie  facts  in  controversy,"  the  appellate 
court  has  not  felt  that  It  was  called  upon  to 
criticise  the  style  or  tenor  of  the  charge  as  re- 
versible error. 


STATE  V.  WILOOX. 

(Snpreme  Court  of  North  Carolina.     Sept.  80, 
1902.) 

HOMICIDE— TRIAIr-DISTURBANCB  BY  SPBCTA> 
TOKS— LAW  OP   THB  LAND. 

1.  On  trial  for  murder,  while  defendant's 
counsel  was  addressing  the  jury,  about  100 
people,  being  one-fourth  of  those  in  the  court- 
room, Bimultaneousiy,  and  as  if  by  a^eement, 
left  the  room.  Soon  thereafter  a  fire  alarm 
was  given  near  the  courthouse,  which  caused  a 
number  of  other  persons  to  leave.  The  trial 
jiidee,  in  his  statement  of  the  case,  found  that 


these  demonstrations  were  for  the  purpose  of 
breaking  the  force  of  counsel's  argument,  but 
did  not  find  that  the  jury  were  influenced.  Held 
that,  though  there  was  no  such  finding,  the  dis- 
orderly proceedings  were  such  as  to  warrant 
the  court  in  declaring  that  the  trial  was  not 
conducted  according  to  the  law  of  the  land,  as 
guarantied  by  the  constitutional  provision  that 
no  person  ought  to  be  deprived  of  life,  liberty, 
or  property  but  by  the  law  of  the  land. 

Appeal  from  superior  court,  Pasquotank 
county;  Jones,  Judge. 

James  Wilcox  was  convicted  of  murder, 
and  appeals.    Reversed. 

E.  F.  Aydlett  and  W.  M.  Bond,  for  ap- 
pellant. Geo.  W.  Ward  and  the  Attorney 
General,  for  the  State. 

MONTGOMERY,  J.  "No  person  ought  to 
be  taken  or  disseized  of  his  freehold,  liberties 
or  privileges,  or  outlawed  or  exiled,  or  in 
any  manner  deprived  of  bis  life,  liberty  or 
property  but  by  the  law  of  the  land."  And 
that  provision  of  our  state  constitutloa  ap- 
plies as  well  to  the  procedure  and  manner 
of  trial  in  our  courts  of  Justice  as  It  does  to 
the  great  principles  of  law  which  underlie 
our  society.  Under  the  law  of  the  land,  all 
persons  charged  with  crime  are  as  much  en- 
titled to  a  fair  and  unprejudiced  trial  as  tbey 
are  to  the  protection  of  their  persons,  tbeir 
property,  or  their  reputation.  They  have  the 
right,  under  the  same  constitution,  to  have 
counsel  for  their  defense;  and  any  willful 
Interruption  of  such  counsel  while  conducting 
such  defense,  intended  to  disconcert  and  em- 
barrass, is  not  only  unlawful  as  obstructing 
and  preventing  a  fair  trial,  but  is  deserving 
of  the  condemnation  of  all  good  citizens.  In 
this  case  the  prisoner  was  arraigned  on  an 
indictment  for  murder,  and  was  convicted  of 
that  crime  In  the  first  degree.  The  evidence 
was  entirely  circumstantial,  and,  while  that 
character  of  evidence  may,  in  its  very  na- 
ture, produce  a  high  degree  of  moral  cer- 
tainty in  its  application,  yet  it  Is  never  to  be 
forgotten  that  It  requires  the  greatest  de- 
gree of  caution  and  vigilance  In  its  applica- 
tion. In  reading  the  record  in  this  case,  it 
hardly  seems  possible  that  the  Jury  could 
have  given  that  cautious  and  vigilant  atten- 
tion to  the  evidence  which  the  law  required 
of  them,  or  to  the  presentation  of  the  pris- 
oner's case  to  thou  by  his  counsel  that 
thought  which  the  Importance  of  the  case 
demanded.  In  their  immediate  presence  100 
people,  in  their  deliberate  purpose  to  prej- 
udice the  rights  of  the  prisoner,  committed  a 
great  wrong  against  the  commonwealth,  and 
a  contempt  of  the  court.  On  the  outside  of 
the  courthouse  greater  Improprieties  took 
place  for  the  purpose  of  prejudicing  the  pris- 
oner with  the  Jury.  No  such  demonstra- 
tions were  ever  witnessed  in  our  state  be- 
fore, and,  for  the  honor  of  the  common- 
wealth, such  ought  never  to  be  repeated.  In 
the  statement  of  the  case  by  his  honor  be 
said:  "After  the  evidence  was  all  In,  and 
while  one  of  the  counsel  was  making  the 
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closing  argument  for  the  prisoner,  about  one 
hundred  people,  being  about  a  fourth  of  those 
present  In  the  court  room,  as  If  by  concert, 
left  the  room.  Soon  thereafter,  while  the 
same  counsel  was  addressing  the  jury,  a  fire 
alarm  was  given  near  the  courthouse,  which 
caused  a  number  of  other  persons  to  leave 
the  courtroom.  The  court  Is  of  opinion,  and 
GO  finds  the  fact,  that  these  demonstrations 
were  made  for  the  purpose  of  breaking  the 
force  of  the  counsel's  argument  But  the 
court  does  not  find  that  the  Jury  were  influ* 
enced  thereby.  There  Is  no  motion  made  by 
the  prisoner  to  set  aside  the  verdict  In  con- 
sequence of  said  conduct."  Su£Sclent  excuse 
was  made  here  by  the  counsel  for  the  pris- 
oner for  the  failure  to  make  the  motion  for 
a  new  trial  In  the  court  below  to  Justify  the 
attorney  general  In  consenting  to  an  agree- 
ment to  consider  the  motion  as  having  been  i 
entered  at  the  proper  time,  which  he  did.  In  1 
such  a  case  as  this  It  was  not  indispensable 
that  a  'finding  by  his  honor  that  the  Jury 
bad  been  Influenced  by  the  conduct  of  the 
offenders  should  have  been  made.  The  dis- 
orderly proceedings  assumed  such  propor- 
tions as  to  warrant  this  court  In  declaring 
that  the  trial  was  not  conducted  according  to 
the  law  of  the  land.  The  propriety  of  our 
ruling  is  strengthened  by  the  chrcumstances 
that  contempt  proceedings  were  not  com- 
menced against  those  oftending,  and  that  no 
motion  was  made  to  set  the  verdict  aside  and 
for  a  new  trial  after  such  unheard  of  demon- 
Btrations.  The  counsel  for  the  prisoner,  in  his 
argument  here,  In  response  to  a  question 
stated  that.  If  the  verdict  bad  been  set  aside, 
the  prisoner  would  have  met  a  violent  death 
on  the  Instant.  The  prisoner  must  not  only 
be  tried  according  to  the  forms  of  law,  these 
forms  being  Included  In  the  expression  "the 
law  of  the  land,"  but  his  trial  must  be  unat- 
tended by  such  Influences  and  such  demon- 
stratlons  of  lawlessness  and  Intimidation  as 
were  present  on  the  former  occasion.  The 
courts  must  stand  for  civilization,  for  the 
proper  administration  of  the  law  In  orderly 
proceedings.  There  must  be  a  new  trial  of 
this  case. 
Kew  trlaL 

CLARK,  J.  (concurring).  The  Judge  bav- 
ing  found  as  a  fact  that  the  demonstrations 
within  and  without  the  courtroom  were  made 
"for  the  purpose  of  breaking  the  force  of  the 
counsel's  argument,"  the  magnitude  and  na- 
ture of  those  demonstrations  were  such  as 
to  require  a  new  trial.  The  administration 
of  justice  must  not  only  be  fair  and  un- 
biased, but  It  must  be  above  any  just  sus- 
picion of  any  Influence,  save  that  credit 
which  the  jury  Shall  give  to  the  evidence  be- 
fore them.  It  Is  of  vital  Importance  to  the 
public  welfare  that  the  decisions  of  courts  of 
Justice  shall  command  respect,  but  this  will 
be  Impossible  if  there  is  ground  to  believe 
that  extraneous  influence  of  any  kind  what- 
ever has  been  brought  to  bear. 


KNIGHT  V.  TAYLOB  et  al, 

(Supreme  Oourt  of  North  Carolina.     Sept.  30, 

1902.) 

JUSTICES  OP  THE  PEACE— JURISDICTION— SUM 

DEMANDED— STATUTES— VBRIFIBD 

ACCOUNT— ADMISSIBILITY. 

1.  Const,  art.  4,  §  27,  gives  a  justice  jurisdic- 
tion of  actions  on  contract  when  the  "sum  de- 
manded" does  not  exceed  $200.  Code,  §  835, 
provides  that  when,  in  an  action  before  a  jus- 
tice, it  appears  that  the  sum  demanded  exceeds 
$200,  the  action  shall  be  dismissed,  unless  the 
plaintiff  remit  the  excess  of  principal  and  inter- 
est on  the  excess.  Held,  that  where  the  sum 
demanded  was  S200,  and  it  appeared  from  the 
evidence  that  the  account  sued  on  was  more 
than  $200,  it  was  not  necessary  that  plaintiff 
formally  remit  the  excess,  the  jurisdiction  be- 
ing determined  by  the  sum  demanded. 

2.  Act  1897,  c.  480,  makes  an  itemized  ac- 
count properly  verified  prima  facie  evidence  of 
its  correctness.  Plaintiff  introduced  a  verified 
account,  which  read,  "T.,  W.,  and  F.,  to  one- 
third  interest  in  stock  of  Koods  known  as  J.  C. 
Taylor  &  Co.,  $1,000."  The  verification  stated 
tliat  the  account  was  the  property  of  plaintiff, 
having  been  transferred  to  her,  and  on  the  back 
of  the  account  appeared  an  assignment  to  plain- 
tiff by  the  writer,  which  assignment  was  in  the 
handwriting  of  F.  Held  inadmissible,  as  the 
account  did  not  profess  to  show  the  relation  of 
debtor  and  creditor  between  any  one. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Jiidge. 

Action  by  M.  E.  ICnlght  against  J.  O.  Tay- 
lor and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Reversed. 

Skinner  &  Whedbee,  for  appellants.  F.  G. 
James  and  Jas.  H.  Pou,  for  appellee. 

DOUGLAS,  J.  This  was  a  civil  action  be- 
gun before  a  Justice  of  the  peace,  from 
whose  return  on  appeal  we  take  the  follow- 
ing statement:  "The  plaintiff  complained  for 
balance  due  on  an  account  for  $1,000  for 
one-third  Interest  In  the  stock  of  goods  own- 
ed by  J.  C.  Taylor  &  Co.,  which  account  was 
on  the  29th  day  of  March,  1890,  transferred 
to  and  assigned  to  this  plaintiff  for  full  val- 
ue, subject  to  a  credit  of  $800,  paid  on  said 
account  December  16,  1889;  amount  now 
claimed  in  this  action  being  $200,  Interest, 
and  cost.  The  defendant  denied  the  justice 
of  the  claim,  and  pleaded  to  the  jurisdiction 
of  the  court  the  general  issue,  payment  and 
satisfaction,  offsets,  and  counterclaim."  The 
plea  to  the  jurisdiction  of  the  court  was  ap- 
parently based  upon  the  fact  that,  owing  to 
the  accumulation  of  Interest  before  the  pay- 
ment of  the  $800  credit,  the  principal  of  the 
account  still  remained  over  $200,  exclusive  of 
the  interest  thereon.  The  constitution  of  this 
state  (article  4,  f  27)  says:  "The  several 
justices  of  the  peace  shall  have  jurisdiction, 
under  such  regulations  as  the  general  assem- 
bly shall  prescribe,  of  civil  actions  founded 
on  contract,  wherein  the  sum  demanded  shall 
not  exceed  two  hundred  dollars."  Also,  Code, 
S  834;  Martin  v.  Goode,  111  N.  C.  288,  16  S. 
m  232,  32  Am.  St.  Rep.  799.    It  is  the  sum 

1 1.  See  Justices  of  the  Peace,  vol.  31,  Cent  Dig. 
{{  157,  162,  170. 
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demanded  in  good  faith  that  determines  the 
jurisdiction,  and  If  that  sam,  exclusive  of 
Interest  thereon,  does  not  exceed  $200,  In  an 
action  on  contract,  the  jurisdiction  of  the  jus- 
tice attaches,  because  the  plaintiff  cannot 
recover  more  than  he  has  demanded.  If, 
however,  the  principal  sum  demanded  ex- 
ceeds $200,  the  action  can  be  brought  with- 
in the  jurisdiction  of  the  justice,  under  the 
provisions  of  section  835  of  the  Cktde,  by 
the  plaintiff  formally  remitting  all  In  excess 
thereof.  This  Is,  In  effect,  simply  a  reduc- 
tion by  the  plaintiff  of  the  sum  demanded 
down  to  the  jurisdictional  limitation.  How- 
ever, the  defendants  contend  that  the  justice 
had  no  jurisdiction,  because  the  evidence  dis- 
closed that  the  account  sued  on  was  more 
than  $200,  and  that  the  plaintiff  did  not  for- 
mally remit  the  excess.  This  contention  can- 
not be  sustained.  It  Is  not  what  the  plain- 
tiff might  be  entitled  to  recover  If  he  were 
suing  In  another  court,  but  the  amount  he 
is  demanding,  that  determines  the  Jurisdic- 
tion by  the  express  words  of  the  statute  as 
well  as  of  the  constitution.  By  his  own  ac- 
tion be  has  limited  his  possible  recovery  to 
the  sum  demanded,  and  has,  In  legal  effect, 
certainly  as  far  as  this  action  Is  concerned, 
remitted  the  excess  by  necessary  Implica- 
tion. The  cases  of  Brantley  v.  Finch,  97  N. 
C.  91,  1  S.  E.  536,  and  Cromer  v.  Marsha,  122 
N.  a  563,  29  S.  E.  836,  are  directly  In  point 

Upon  the  trial  the  first  evidence  Introduced 
by  the  plaintiff  was  a  verified  account,  which 
is  as  follows: 

"'J.  C.  Taylor,  W.  A.  Taylor,  and  F.  B. 
Knight.  March  28,  1899.  To  %  interest  In 
stock  of  goods  known  as  J.  C.  Taylor  &  Co., 
$1,000.  Interest  (g  6%  from  date,  Dec.  16, 
1890,  by  cash,  $800.' 

"M.  E.  Knight,  being  duly  sworn,  says 
that  the  above  account  Is  correct  and  just, 
and  that  no  part  has  been  paid,  except  $800, 
paid  Dec.  16,  1899,  and  that  there  Is  still 
due  and  unpaid  $200,  and  interest;  that  the 
said  account  Is  her  property,  and  was  trans- 
ferred to  her  and  delivered  to  her  on  March 
29,  1899.     ISigned]  M.  E.  Knight. 

"Sworn  to  before  me.    S.  T.  Carson,  J.  P." 

On  the  back  of  this  account  were  written 
the  following  words  In  the  handwriting  of 
F.  B.  Knight:  "March  29,  1899,  I  transfer 
all  my  right  and  title  to  this  claim  to  M.  E. 
Knight,  without  recourse  on  me." 

To  the  introduction  of  this  evidence  the 
defendant  objected.  We  think  the  objection 
should  have  been  sustained.  The  act  of 
1897  (chapter  480,  Pub.  Laws)  makes  an 
itemized  statement  of  an  account,  properly 
verified,  prima  fade  evidence  of  its  correct- 
ness. This  clearly  can  apply  only  where  ac- 
counts are  not  only  properly  verified,  but  are 
properly  stated  so  as  to  show  an  Indebted- 
ness. The  act  simply  makes  such  an  ac- 
count prima  facie  evidence  of  what  It  pro- 
fesses to  show;  but.  If  It  shows  nothing, 
then  It  Is  irrelevant.  That  before  us  does 
not  profess  to  show  the  relation  of  debtor 


and  creditor  between  any  one.  J.  C.  Taylor, 
W.  A.  Taylor,  and  F.  B.  Knight  are  all 
placed  in  one  class  as  debtors,  but  to  whom 
does  not  appear.  M.  E.  Knight  now  claims 
to  own  the  account,  not  as  original  creditor, 
but  by  assigument  from  F.  B.  Knight,  one 
of  the  apparent  debtors.  We  may  infer  from 
the  evidence,  which  Is  by  no  means  clear, 
that  the  Taylors  bought  Knight's  Interest  In 
the  common  stock  of  goods  at  the  price  nam- 
ed In  the  account,  but  It  does  not  say  so. 
We  think  that  for  an  account  to  be  intro- 
duced as  substantive  evidence.  It  must  upon 
its  face,  tend  to  prove  some  material  fact  at 
issue.  We  doubt  whether  this  account  can 
be  brought  under  the  act  of  1897,  because  it 
is  neither  "Itemized"  nor  la  It  "for  goods  sold 
and  delivered";  but,  in  any  event,  we  think 
that  It  was  irrelevant  and  therefore  should 
have  been  excluded. 
New  trial. 


GILL  V.  DIXON  et  al. 

(Supreme  Court  of  North  Oaroliua.     Sept  80, 

1902.) 

AS8I0NMBNT    OF    FUTURS    PENSION— "CLAIH" 
OF  PENSIONER. 

1.  Under  Code,  §  177,  providing  that  every 
action  mast  be  broiiKht  in  the  name  of  the 
real  party  in  interest,  but  such  section  shall  not 
be  deemed  to  authorize  the  assignment  of  a 
thin^  in  action  not  arisine  out  of  conti-act  a 
pension  to  become  payable  iu  the  future  is 
not  assignable,  as  the  legislative  provision  for  a 
pension  is  not  a  contract  between  the  state 
and  the  pensioner  until  the  warrant  has  been 
issued. 

2.  Laws  1880,  c.  198,  providine  that  any  per- 
son who  shall  speculate  or  purchase  for  a  less 
sum  than  that  to  which  each  may  be  entitled 
the  claim  of  any  pensioner  shall  be  guilty  of  a 
misdemeanor,  does  not  recognize  the  right  to 
assign  a  future  pension,  as  the  word  "claim" 
refers  alone  to  a  warrant  issued  for  a  pen- 
sion. 

Appeal  from  superior  court  Vance  county; 
Bryan,  Judge. 

Action  by  D.  H.  OIU  against  Wm.  Dixon 
and  another.  From  an  order  sustaining  a 
demurrer  to  Oie  complaint  plaintiff  appeals. 
Aflirmed. 

T.  T.  Hicks,  for  appellant  W.  B.  Shaw, 
for  appellee. 

MONTGOMERY,  J.  The  defendants  in 
this  action  executed  and  delivered  to  the 
plaintiff  a  paper  writing,  a  copy  of  which  is 
as  follows:  "I,  William  Dixon,  am  now  in- 
debted unto  D.  H.  GiU  In  the  sum  of  one 
hundred  and  twenty-five  dollars  after  a  full 
and  complete  statement  of  all  matters  be- 
tween us.  For  this  he  holds  a  mortgage  on 
my  horse  and  other  personal  property,  which 
I  am  desirous  that  he  shall  Indulge.  I  am  in 
receipt  of  a  pension  annually  frcxn  the  state 
of  North  Carolina  on  account  of  services  In 
the  late  war  of  the  Confedei'acy.  This  pen- 
sion, and  all  sums  to  be  due  me  thereon  from 
year  to  year  hereafter,  I  assign  to  said  D. 
H.  6111,  and  hereby  give  him  full  power  and 
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aattaority  to  collect  the  same,  and  receipt  for 
It  In  my  name,  until  tbe  proceeds  therefrom 
shall  pay  this  debt  and  Interest.  This  as- 
signment ot  my  said  pension  Is  made  npon 
tbe  further  consideration  that  be  now  per- 
mits me  to  have  and  remove  from  his  land 
my  crop  of  corn,  about  25  barrels,  made  this 
year,  which  Is  liable  to  him  for  the  rent  and 
supplies  which  compose  tbe  debt  due  by  me 
to  him,  and  mentioned  above.  In  tbe  event 
of  my  death,  or  the  cessation  of  said  pension 
In  any  way  for  any  cause,  he  shall  not  be 
obliged  to  Indulge  bis  said  mortgage  any 
longer,  and  may  foreclose  the  mortgage  at 
once.  Bettie  Dixon,  wife  of  said  William 
Dixon,  hereby  assents  to  the  assignment  of 
this  pension,  and  agrees  that  in  tbe  event 
of  the  death  of  her  said  husband  prior  to  her 
death,  this  shall  operate  to  pass  and  aaalgn 
to  said  D.  H.  GUI  any  pension  that  may 
accrue  to  her  as  his  widow  until  this  debt  is 
paid  and  satisfied.  This  31st  December, 
18^6."  Pursuant  to  the  alx>ve  agreement, 
the  pensioner,  William  Dixon,  delivered  to 
tbe  plaintiff,  or  permitted  him  to  receive,  pen- 
sion warrants  for  the  years  1897,  18d8,  and 
1880,  but  since  that  time  has  refused  to  have 
applied  to  tbe  debt  Xhe  warrants  for  pen- 
sions. They  are  held  by  some  one  to  await 
the  result  of  this  action.  Tbe  object  of  tbls 
suit  Is  to  have  the  i)en8lon  warrants  which 
bave  been  Issued  to  defendant  Dixon  since 
1809  subjected  to  the  payment  of  the  bal- 
ance due  on  his  debt  to  the  plaintiff.  The 
defendants  filed  a  demurrer  to  the  complaint, 
In  wliich  they  assign  various  grounds,  up- 
on which  it  Is  contended  that  tbe  assignment 
was  Invalid.  The  demurrer  was  sustained 
Tbe  question  Is,  were  the  future  peusioni 
undertaken  to  be  conveyed  in  the  agreement 
assignable  at  law?  It  Is  not  denied  that  a 
warrant  for  a  pension  Is  assignable.  It  Is 
the  state's  obligation  and  promiise  to  pay. 
But  legislative  provision  for  a  pension  until 
the  warrant  has  been  Issued  Is  not  a  con- 
tract between  tbe  state  and  the  pensioner. 
I'ension  legislation  Is  largely  founded  on 
charitable  couslderatlons.— on  the  Idea  of  a 
gift  to  tbe  pensioner  for  his  future  support. 
In  re  Smith,  130  X.  a  638,  41  8.  E.  802.  It 
would  seem,  therefore,  that  under  section 
177  of  the  Code,  a  pension,  to  become  i)ayable 
in  the  futui'e,  would  not  be  assignable.  Tbe 
language  of  tbe  Code  Is:  "Every  action  must 
be  prosecuted  In  the  name  of  the  real  party 
in  Interest,  except  as  otherwise  provided;  but 
this  section  shall  not  be  deemed  to  authorize 
tbe  assignment  of  a  thing  In  action  not  aris- 
ing out  of  contract."  The  plaintiff,  however, 
contends  that  section  11  of  the  pension  act 
(chapter  108,  Laws  1880)  recognizes  the  right 
and  promise  of  the  pensioner  to  assign  or  soil 
a  future  pension.  That  section  is  in  tbe  fol- 
lowing words:  "Any  person  who  shall  specu- 
late or  purchase  for  a  less  sum  than  that  to 
which  each  may  be  entitled,  the  claim  of  any 
soldier  or  sailor,  or  widow  of  a  deceased  soldier 
or  sailor,  allowed  under  tbe  provisions  of  tbls 


act,  shall  be  guilty  of  a  misdemeanor,"  etc. 
The  word  "claim,"  It  Is  insisted,  embraces 
more  than  the  warrant  for  tbe  pension.  We 
do  not  concur  In  that  Interpretation.  The  le- 
gal meaning  of  the  word  "claim,"  without 
other  qualifying  language,  is  a  demand  for 
something  as  a  right,— something  that  could 
be  In  law  tbe  subject  of  a  demand.  There 
are  no  words  In  tbe  section  quoted  that  ex- 
tend or  enlarge  tbe  legal  meaning  of  "claim," 
and  we  must  bold  that  it  refers  to  a  warrant 
issued  for  the  pension.  It  therefore  follows 
that  the  paper  writing  executed  by  the  de- 
fendants to  the  plaintiff  is  inoperative,  and 
tbe  demurrer  was  properly  sustained. 
No  error. 


STATE  T.  TATLOB. 

(Supreme  Court  of  North  Carolina.     Sept  80, 

1002.) 

OBTAINING  QOODS  UNDER  FALSE  PRETENSES 
-INDICTMENT-REPRESENTATIONS  TO  AOENT 
—PASSING  OF  TITLE— ALLEGATION  OF  FBIjO- 
NIOUS  INTENT. 

1.  Uuder  Code,  i  1025,  providing  that  a 
person  who  shall  knowingly  and  designedly,  by 
means  of  any  false  pretense  whatsoever,  ob- 
tain things  of  value  with  intent  to  cheat  or 
defraud  any  person,  shall  be  guilty  of  a'  mis- 
demeanor for  fraud  and  deceit,  it  is  not  neces- 
sary that  tbe  false  representations  be  made 
to  tbe  owner  of  the  goods  directly,  but  it  Is 
sufficient  if  they  were  made  to  bis  agent. 

2.  Under  Code,  g  1025,  providing  that  it  is 
snfflcient,  in  an  indictment  for  obtaining  goods 
under  false  pretenses,  to  allege  that  the  ac- 
cused did  the  act,  "without  alleging  any  own- 
ership of  the  ghattel,"  the  fact  that  the  false 
representations  were  made  to  the  agent  of  tbe 
owner,  who  had  no  authority  to  pass  title  to 
the  property,  did  not  make  the  offense  larceny, 
instead  of  obtaining  goods  under  false  pre- 
tenses. 

3.  Tinder  Acts  1891.  c.  205,  providing  that  a 
felony  is  a  crime  which  Is  or  may  be  punish- 
able by  either  death  or  imprisonment  in  a 
state's  prison,  an  indictment  for  obtaining  goods 
under  false  preteuses,  which  did  not  charge 
that  the  offense  was  done  feloniously,  should 
have  been  quashed. 

Appeal  from  superior  court.  Craven  county; 
Brown,  Judge. 

Li.  D.  Taylor  was  Indicted  for  obtaining 
goods  under  false  pretenses.  From  an  order 
sustaining  a  motion  to  quash  the  Indictment, 
the  state  appeals.    AflSrmed. 

At  August  term,  1902,  of  the  superior  court 
of  the  county  of  Craven  the  defendant,  D.  L. 
Taylor,  was  tried  before  his  honor  Geo.  H. 
Brown,  Jr.,  on  the  following  bill  of  Indictment: 
"The  Jurors  for  the  state  upon  their  oath 
present  that  D.  L.  Taylor,  late  of  the  coun- 
ty of  Craven,  on  the day  of  May,  1899, 

at  and  in  the  county  of  Craven  and  state 
aforesaid,  unlawfully  and  knowingly  design- 
i  Ing  and  Intending  to  cheat  and  defraud  Emma 
Wynne  of  her  goods,  moneys,  chattels,  and 
property,  did  then  and  there  unlawfully  and 
designedly  falsely  pretend  to  one  Mike  Fish- 
er,   the    agent    of   tbe   said    Emma    Wynne, 

7  2.  Bee  False  Pretenses,  vol.  2S,  Cent  Die.  ||  1. 
U,  26. 
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knowingly,  that  a  certain  cow  then  In  the 
possession  of  said  Mike  Fisher,  agent  of  said 
Kmma  Wynne,  the  property  of  the  said  Emma 
Wynne,  was  his  cow;  that  said  Emma  Wynne 
bad  sold  the  said  cow  to  him,  D.  L.  Taylor, 
for  a  debt  of  $10,  due  him  by  the  mother 
of  the  said  Emma  Wynne;  whereas,  in  truth 
and  fact  the  said  Emma  Wynne  bad  not 
sold  or  transferred  the  said  cow  to  him, 
the  said  D.  L.  Taylor,  as  he,  the  said  D.  L. 
Taylor,  then  and  there  knew  to  be  false,— 
by  color  and  means  of  which  said  pretense 
and  pretenses  be,  the  said  D.  L.  Taylor,  did 
then  and  there  unlawfully,  knowingly,  and 
designedly  obtain  from  the  said  Mike  Fisher, 
agent  of  said  Emma  Wynne,  the  said  cow, 
being  then  and  there  the  property  of  the  said 
Emma  Wynne,  with  Intent  to  dieat  and  de- 
fraud the  said  Emma  Wynne,  to  the  great 
'damage  of  the  said  Emma  Wynne;  contrary 
to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state."  Upon  the  trial  of  the  case 
In  the  court  below,  W.  D.  Mclver,  attorney 
for  the  said  D.  L.  Taylor,  moved  to  quash 
the  bill  of  Indictment  upon  the  ground  that 
the  facts  set  forth  in  the  said  bill  do  not  con- 
stitute the  offense  of  obtaining  goods  under 
false  pretense.  This  motion  was  sustained, 
and  the  state  appealed.  From  the  record  In 
the  case  the  following  appeared  to  be  the 
facts:  That  the  defendant,  D,  L.  Taylor, 
falsely  represented  to  one  Mike  Fisher,  who 
then  had  In  his  possession  the  cow  belonging 
to  Emma  Wynne,  that  the  said  Emma  Wynne 
had  sold  the  said  cow  to  D.  X,.  Taylor  for  a 
-debt  of  $10  due  him  by  the  mother  of  the  said 
Emma  Wynne^  which  in  truth  and  fact  was 
not  the  case. 

:  D.  L.  Ward,  and  The  Attorney  General,  tor 
the  State.    W.  D.  Mclver,  for  appellee. 

'  COOK,  J.  Counsel  for  the  defendant 
moved  to  quash  the  bill  of  Indictment  on  the 
ground  that  the  facts  stated  therein  did  not 
<^onst]tute  an  Indictable  offense  and  for  de- 
fects apparent  on  the  bill.  His  honor  sustain- 
-ed  the  motion  to  quash  upon  the  ground  that 
the  facts  set  out  in  the  bill  did  not  constitute 
the  offense  of  obtaining  goods  under  false 
pretenses,  and  then  offered  to  grant  leave  to 
the  solicitor  to  send  a  new  bill  to  the  grand 
Jury.  The  solicitor  declined  to  send  a  new 
bill  upon  the  ground  that  the  bill  stated  facts 
relied  on,  and  excepted  and  appealed. 

The  bin  of  Indictment  was  as  follows: 
"The  jurors  for  the  state  upon  their  oaths 
present  that  D.  L.  Taylor,  late  of  the  county 

■of  Craven,  on  the  day  of  May,  1899, 

at  and  In  the  county  of  Craven  and  state 
aforesaid,  unlawfully  and  knowingly,  design- 
ing and  intending  to  Cheat  and  defraud  Elmma 
Wynne  of  her  goods,  moneys,  chattels,  and 
property,  did  then  and  there  unlawfully  and 
-designedly  falsely  pretend  to  one  Mike  Flsb- 
-er,  the  agent  of  the  said  Emma  Wynne,  know- 
ingly, that  a  certain  cow  then  In  the  posses- 
sion of  said  Mike  Fisher,  agent  of  said  Ehnma 


Wynne,  the  property  of  the  said  E^ma 
Wynne,  was  his  cow;  that  said  Emma  Wynne  ' 
bad  sold  the  said  cow  to  him,  D.  L.  Taylor, 
for  a  debt  of  $10,  due  him  by  the  mother  of 
the  said  Emma  Wynne;  whereas.  In  trutb  and 
fact  she  had  not  sold  or  transferred  the  said 
cow  to  him,  the  said  D.  L.  Taylor,  as  be,  the 
said  D.  L.  Taylor,  then  and  there  knew  to 
be  false,— by  color  and  means  of  which  said  i 
pretense  and  pretenses  he,  the  said  D.  L.  Tay- 
lor, did  then  and  there  unlawfully,  luiowingly, 
and  designedly  obtain  from  the  said  Mike 
Fisher,  agent  of  said  Emma  Wynne,  tbe  saU 
cow,  being  then  and  there  the  property  of  the 
said  Emma  Wynne,  with  Intent  to  cheat  and 
defraud  the  said  Emma  Wynne,  to  the  great 
damage  of  the  said  Emma  Wynne;  contrary 
to  the  form  of  the  statute  of  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state."  Section  1025  of  the  Code, 
under  which  this  bill  la  drawn,  prescribes 
"that  if  any  person  shall  knowingly  and  de- 
signedly by  means  of  •  •  •  or  otber  false 
pretense  whatsoever,  obtain  from  any  per- 
son •  •  •  any  money,  goods  or  property 
or  other  thing  of  value  •  •  •  with  hitent 
to  cheat  or  defraud  any  person,  •  •  • 
such  person  shall  be  guilty  of  a  misdemeanor 
for  fraud  'and  deceit,  and  imprisoned  in  the 
penitentiary:  •  •  •  provided  further  that 
It  shall  be  sufficient  in  any  Indictment  for  ob- 
taining or  attempting  to  obtain  any  such  prop- 
erty by  false  pretenses,  to  allege  that  the  party 
accused  did  the  act  with  Intent  to  defraud, 
without  alleging  an  intent  to  defraud  any  par- 
ticular person,  and  wlthoTit  alleging  any  own- 
ership of  the  chattel,  money  or  valuable  se- 
curity; and  on  the  trial  of  any  such  indict- 
ment. It  shall  not  be  necessary  to  prove  an 
intent  to  defraud  any  particular  person,  but 
it  shall  be  sufficient  to  prove  that  the  party 
accused  did  the  act  charged  with  the  Intent 
to  defraud."  Counsel  for  defendant  contends 
that  the  bill  cannot  be  sustained,  becaiise  the 
false  representations  are  charged  to  bave 
been  made  to  the  agent,  and  not  to  the  prin- 
cipal. This  contention  cannot:  be  sustained, 
for  It  Is  well  settled  that  It  Is  not  necessary 
that  the  pretense  should  be  made  to  the  prin- 
cipal, but,  if  made  to  an  agent,  by  means  of 
which  the  property  of  the  principal  la  obtain- 
ed, it  Is  sufficient.  1  McLaIn,  Gr.  Law,  S  6S3: 
State  V.  Crowley,  39  N.  J.  Law,  264;  Whart 
Cr.  Law,  S  2145.  Counsel  further  argued  that. 
If  the  above  contention  la  not  sound,  then  the 
agent  was  Intrusted  with  the  possession  only 
of  the  property,  and  had  no  authority  to  pass 
the  title  of  the  principal  to  the  defendant; 
and.  If  BO,  then.  Inasmuch  as  only  the  pos- 
session passed,  and  the  ovmer,  his  principal, 
did  not  part  or  intend  to  part  with  ber  title, 
a  bill  for  false  pretense  wUl  not  lie  Upon 
general  principle  this  Is  so,  for  that,  if  the 
possession  was  obtabied  by  fraud,  with  In- 
tent, at  the  time  of  receiving  It,  to  convert  to 
his  own  use,  and  the  owner  hitended  to  part 
with  the  possession  only,  and  not  with  the 
titte  to  the  property,  the  offense  would  be  lar- 
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ceny;  wblle,  If  tbe  owner  Intended  (tbough 
aiMn  the  fraudulent  representation)  to  part 
with  the  title  as  well  as  possession.  It  would 
be<a  case  of  obtaining  goods  under  false  pre- 
tense. This  position  Is  well  sustained  by  tbe 
anthorlties.  Smith  v.  People,  53  N.  Y.  Ill, 
13  Am.  Rep.  474;  Reg.  v.  Robins,  6  Cos,  Cr. 
Caa.  420;  Kelly  t.  People,  6  Hun,  509;  Reg. 
V.  Kllhan,  11  Cox,  Cr.  Cas.  561;  State  t. 
Vlckery,  19  Tex.  826;  Pitts  v.  State,  6  Tex. 
App.  122;  Com.  t.  Barry,  124  Mass.  325.  But 
our  Btatute  so  modifies  tbe  general  principle 
that  the  question  of  title  or  ownership  Is  not 
material.  It  provides  that  It  shall  be  suffi- 
cient to  allege  that  tbe  party  accused  did  the 
act,  "withont  alleging  any  ownership  of  the 
chattel,"  and  on  the  trial  It  shall  be  sufficient 
to  proTP  that  the  party  accused  did  the  act 
chained  with  an  intent  to  defraud,  without  al- 
.leging  an  intent  to  defraud  any  particular 
person.  So  tbe  gravamen  of  our  statutory  of- 
tenae  le  the  fraudulent  obtaining  possession 
of  the  property  with  the  Intent  to  cheat  and 
defraud,  and  It  Is  not  necessary  to  allege  or 
prove  that  any  particular  person  was  cheat- 
ed, or  who  owned  the  property.  Tbe  Intent  of 
the  legislature,  with  reference  to  the  prin- 
ciple involved,  is  expressly  stated  in  the  stat- 
ute Itself,  and  Is  as  follows:  "Provided  that 
If  on  the  trial  of  any  one  Indicted  for  such 
misdemeanor  It  shall  be  proved  that  he  ol>- 
talned  the  property  In  such  manner  as  to 
amount  to  larceny,  he  shall  not  by  reason 
tibereof  be  entitled  to  be  acqultterl  of  the  mis- 
demeanor, and  no  person  tried  for  such  mis- 
demeanor shall  be  liable  to  be  afterwards 
prosecuted  for  larceny  upon  the  same  facts." 
His  honor  erred  In  quashing  the  bill  upon  the 
grounds  stated,  to  wit,  that  the  facts  set  out 
In  the  bill  do  not  constitute  tbe  offense  of 
obtaining  property  under  false  pretense  under 
our  statute. 

But  counsel  further  contends  that  tbe  bill 
la  insufficient.  In  that  It  fails  to  charge  that 
tbe  offense  was  done  feloniously.  This  excep- 
tion to  the  bill  is  sustained,  and  for  this  rea- 
son It  should  have  been  quashed.  Acts  1881, 
c.  205;  State  v.  Skldmore,  109  N.  O.  795,  14 
S.  E.  63. 

Affirmed. 


WEEKS  V.  WILMINGTON  A  W.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  80, 
1902.) 

RAILROADS  —  NEGLIGENCE  —  JUMPING    FROM 
TRESTLE  THROUGH  FRIGHT— CONTRIB- 
UTORY  NEGLIGENCE. 

1.  Plaintiff,  who  was  a  lady,  and  two  female 
companious  were  walking  ou  the  track  of  de- 
fendaiit  railway  company,  and  as  they  passed 
the  station  heard  the  agent  say  that  the  mail 
train  was  expected  in  17  minutes.  They  con- 
tinned  walking  on  the  track,  and  went  out  on 
a  trestle  a  distauce  of  120  feet,  beyond  which 
was  a  bridee  117  feet  long.  Plaintiff  testified 
that  they  knew  when  they  went  on  the  trestle 
that  they  had  not  time  to  get  across  the 
bridge  and  trestle  before  the  train  came.  On 
reaching  the  edge  of  the  bridge  proper,   they 


looked  back,  saw  a  train  coming,  and  tried  to 
return  over  the  trestle.  The  train  was  not 
going  to  cross  the  bridge,  bnt  plaintiff,  not 
knowing  this,  and  fearing  she  would  not  be 
able  to  get  off  the  trestle  before  tbe  train 
reached  her,  jumped  from  the  trestle,  aud  was 
Injured.  Held,  that  in  going  on  the  trestl» 
plaintiff  was  guilty  of  negligence  as  a  mattei 
of  law,  making  her  responsible  for  her  impru- 
dent jnethod  of  avoiding  the  tlireateued  injury. 
2.  If  the  train  stopped  before  plaiutiff  jump- 
ed, and  did  not  go  on  the  trestle  until  after- 
ward, defendant  was  not  guilty  of  negligence, 
under  the  doctrine  of  discovered  peril. 

Appeal  from  superior  court,  Jones  county; 
Winston,  Judge. 

Action  by  Mamie  Weeks  agahist  the  Wil- 
mington &  Weldon  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Junius  Davis,  for  appellant.  Simmons  & 
Ward  and  P.  M.  Pearsall,  for  appellee. 

COOK,  J.  On  October  8,  1899,  plaintiff 
and  two  other  ladles,  Hisses  Simmons  and 
Emmett,  were  out  walking,  and  as  they  pass- 
ed by  defendant's  depot  heard  the  agent  say 
that  the  mail  train,  due  from  the  north,  was 
expected  In  17  minutes.  They  then  walked 
along  tbe  railroad  track  towards  the  Trent 
river,  some  400  feet  distant,  which  is  spanned 
by  a  railroad  bridge.  Before  reaching  the 
river,  the  track  is  upon  an  embankment  about 
12  feet  high,  then  follows  a  trestle  120  feet 
to  the  river,  and  12  or  14  feet  above  the 
ground,  then  the  bridge  117  feet  across,  and 
then  the  trestle  on  the  north  side  31  feet  long. 
The  bridge  and  trestle  are  not  provided  with 
any  conveniences  as  a  passway  for  people, 
nor  is  there  any  place  of  safety  provided  for 
I>eople  to  protect  themselves  from  a  passing 
train.  When  they  came  to  the  trestle,  they 
did  not  Intend  to  go  across,  for,  testifies  tbe 
plaintiff,  "we  knew  we  could  not  get  across 
before  the  train  came,"  bat  continued  their 
walk  upon  the  trestle  (120  feet,  nearly  half 
way  across),  until  they  reached  the  bridge. 
Just  over  the  water,  when  one  of  them  sug- 
gested, "Suppose  the  train  would  come,  what 
should  we  do?"  Just  then  they  looked  back, 
and  saw  a  train  coming  (this  was  a  log  train, 
coining  up  from  Maysville  to  PolloksvlUe  to 
take  siding  and.  let  the  passenger  train  pass), 
and  turned  back,  meeting  It,  which  was  then 
a  "little  way  from  the -depot."  Miss  Emmett 
ran  and  got  off  the  trestle,  and  ran  down  the 
embankment  some  25  or  50  yards  ahead  of 
the  engine,  and  the  other  two  might  have 
done  likewise,  but  Miss  Simmons  would  not 
run  and  leave  Miss  Weeks,  the  plaintiff,  who 
was  weak  and  feeble,  caused  by  an  accident 
which  had  happened  to  her  two  months  pre- 
vious, rendering  her  unable  to  run  fast.  But 
such  weakness  and  feebleness  were  not  known 
to  defendant's  employes  on  the  train.  The 
train  was  not  going  to  cross  the  bridge,  but 
this  was  not  known  to  plaintiff  and  her  com- 
panions. Miss  Simmons  had  plaintiff  by  the 
hand,  and  they  were  trying  to  get  off,  but 
plaintiff,  being  weak,  and  thinking  that  she 
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could  not  get  off,  pushed  Miss  Simmons  aside, 
and  seeing  the  engine  coming  near  the  trestle, 
Miss  Simmons  swung  down  by  the  capBlU  her 
length,  and  Jumped,  landing  upon  the  ground 
unhurt,  and  plaintiff  jumped  from  the  top 
of  the  trestle  to  the  ground,  14  feet  beneath, 
and  was  injured  In  the  ankle  and  bacl:.  Plain- 
tiff and  Miss  Emmett  and  one  of  defendant's 
witnesses  testified  that  when  she  Jumped,  the 
engine  was  close  upon  and  moving  towards 
her,  and  did  not  stop  until  it  bad  passed  be- 
yond the  place  from  which  she  Jumped;  and 
while  upon  the  ground,  plaintiff  and  Miss 
Simmons  looked  up,  and  saw  log  cars  above 
them,  and  the  cinders  from  the  engine  fdl 
down  upon  them.  Eight  witnesses  (three  of 
whom  were  employes  upon  the  train,  and 
five  not  connected  with  defendant)  testified  on 
behalf  of  defendant  that  the  train  stopped  at  | 
the  clear  post,  12  or  16  feet  from  the  trestle,  { 
and  did  not  go  upon  the  trestle  until  after  the 
ladles  had  Jumped  off.  There  was  also  evi- 
dence that  one  of  the-  employes  of  defendant 
company  (Brandt)  hallooed  to  the  ladles  not 
to  Jump,  and  that  it  was  heard  by  the  wit- 
ness Lee,  125  yards  away.  Witness  Harriott 
testified  that  plaintiff  was  about  two  bents 
(about  24  feet)  from  the  south  end  of  the 
trestle  when  she  Jumped. 

Of  the  eight  assignments  of  error,  we  deem 
It  necessary  to  consider  only  the  third.  De- 
fendant requested  the  court  to  charge  the  Jury 
that  "if  the  Jury  shall  believe  from  the  evi- 
dence that  the  engine  of  the  defendant  stopped 
upon  the  embankment  on  the  south  end  of  the 
trestle,  and  did  not  go  upon  the  trestle  until 
after  the  plaintiff  had  Jumped  from  the  trestle, 
then  the  Jury  should  answer  the  first  Issue 
'No.'"  The  first  Issue  was,  "Was  plaintiff 
Injured  by  the  negligence  of  the  defendant?" 
His  honor  refused  to  give  this  instruction,  and 
in  tliis  there  is  error.  This  railroad  bridge 
and  trestle  were  constructed  solely  for  the  use 
of  the  defendant  company,  and  no  invitation 
was  extended  to  the  public  to  go  upon  them, 
so  no  place  of  safety  was  provided  against 
the  passing  of  trains.  Plaintiff  knew  of  Its 
danger,  for  that  was  apparent.  She  also  knew 
that  a  train  was  exi)ected  to  cross  it  within 
17  minutes  after  she  left  the  depot,  400  feet 
nway,  and  knew  that  she  could  not  get  across 
before  the  train  came,  and  in  the  face  of 
such  knowledge  went  taearly  half  way  (120 
feet)  across  It,  without  stopping  to  consider 
the  danger.  Being  uninvited,  and  without 
even  showing  a  license  to  enter  upon  it,  she 
voluntarily  put  herself  in  a  dangerous  and 
perilous  condition,  and  became  a  trespasser. 

There  Is  no  conflict  in  the  evidence  concern- 
ing the  trestle  and  bridge,  and  of  the  plaintitTs 
being  on  it,  and  of  her  conduct  while  there, 
and  that  the  trestle  was  from  12  to  14  feet 
high,  and  a  place  of  danger;  so  negligence 
becomes  a  question  of  law,  and  this  court 
has  decided  that  such  entry  upon  a  trestle  un- 
der similar  circumstances  is  contributory  neg- 
ligence. Therefore,  upon  the  uncontradicted 
evidence  of  plaintiff  and  defendant,  plaintiff 


was  guilty  of  negligence  in  going  upon  the 
tresUe.  In  Little  v.  Railroad  Co.,  119  N.  C, 
on  page  776,  20  S.  E.  110,  the  court  says:  "It 
was  decided  In  Clark  v.  Railroad  Co.,  109  N. 
C.  430,  14  S.  E.  43,  14  L.  R.  A.  749,  that  a 
person  who  places  himself  on  a  railroad 
trestle  so  high  as  to  make  it  perilous  for  him 
to  jump  to  the  ground  Is  negligent,  and  that 
he  Is  guilty  of  contributory  negligence  If  he 
Is  Injured  by  a  passing  train."  In  this  case 
plaintiff  was  not  injured  by  a  passing  train, 
but  was  injured  by  her  own  act,  which  is  al- 
leged and  insisted  upon  as  liaving  been  forced 
upon  her  by  the  negligence  of  defendant  In 
not  stopping  its  train,  and  by  failing  to  do 
so,  forced  her,  as  a  dernier  ressort,  to  accept 
the  lesser  of  two  apparent  dangers.  If  the 
train  was  stopped  at  or  near  the  clear  post, 
as  testified  to  by  defendant's  witnesses,-  tben 
defendant  discharged  Its  duty,  and  would  not 
be  liable;  but  If  it  was  not  stopped,  but  con- 
tinned  its  course,  as  testified  to  by  plaintiff 
and  her  witnesses.  It  would  be.  When  did  It 
become  the  duty  of  defendant  to  stop  the 
train?  When  the  engineer  first  saw  the  ladles 
on  the  trestle?  Certainly  not,  for  he  saw  one 
run  forward,  and  get  off,  25  or  50  yards 
ahead  of  the  engine.  The  other  two  remain- 
ed upon  the  trestle,  and  were  in  no  danger 
of  the  engine,  if  it  was  to  be  stopped  at  the 
clear  post,  as  testified  to  by  the  employes  on 
the  train.  They  had  the  same  opportunity. 
and  apparently  a  like  physical  power,  to  come 
forward  and  get  off  that  Miss  Emmett  had, 
had  they  so  desired.  Why  they  remained  ^was 
not  known  to  the  engineer.  He  did  not  know 
of  the  feeble  condition  of  plahitlff,  but  had 
a  right  to  presume  that  she  was  able  to  take 
care  of  herself,  and  that  she  and  her  com- 
panion would  do  so.  If,  being  conscious  of 
her  feeble  condition,  she  became  frightened, 
and  in  her  excitement  Imprudently  and  un- 
necessarily Jumped  over  and  was  Injured,  that 
was  her  misfortune,  and  not  defendant's  fault. 
She  was  not  placed  or  Induced  to  go  upon  the 
trestle  by  any  negligence  of  defendant  com- 
pany, but,  being  there,  she  could  have  re- 
mained or  gone  in  the  direction  of  the  bridge 
with  perfect  safety,  If  unable  to  head  off  the 
train,  as  Miss  Emmett  did.  Therefore,  if  she 
adopted  a  perilous  mode  In  endeavoring  to  es- 
cape an  apprehended  danger  under  excitement, 
defendant  would  not  be  responsible  for  the 
result.  Beach,  Gontrib.  Neg.  (3d  Ed.)  {  40; 
Jones  V.  Boyce,  1  Starkle,  493.  Had  plain- 
tiff gone  upon  the  trestle  through  the  negli- 
gence of  defendant,  and  acted  negligently  or 
wildly  under  the  excitement  In  adopting  a 
means  of  escape,  and  been  injured,  then  It 
would  not  be  considered  negligence  or  con- 
tributory negligence,  although  there  may  have 
been  at  her  command  a  safer  and  more  car- 
tain  means  of  escape,  "for  the  .reason  that 
persons  in  great  peril  are  not  required  to  ex- 
ercise all  that  presence  of  mind  and  care- 
fulness which  are  Justly  required  of  a  care- 
ful and  prudent  man  under  ordinary  circum- 
stances." Beach,  supra.  But  "no  such  allow- 
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ante  Is  made  in  favor  of  one  wliose  own  fault 
has  brongbt  him  Into  the  peril  which  disturbs 
his  Judgment."  1  Shear.  &  R.  Neg.  {  89.  So, 
|iliiinti(r  having  voluntarily  gone  upon  this 
dangerous  place,  which  is  deemed  negligence 
by  our  cotfft  (IJttle  v.  Railroad,  supra),  she 
would  be  required  to  guaranty  her  own  Judg- 
ment when  confronted  with  peril,  and  the 
emergency  arose.  But  plaintiff  alleges,  and 
•0  testifies,  together  with  two  other  witnesses, 
that  the  train  did. not  stop,  and  bad  she  re- 
mained on  the  trestle  she  would  have  been 
killed;  wherefore  she  acted  prudently,  and  es- 
caped Tvlth  an  Injured  ankle  and  back  rather 
than  lose  her  life.  Whether  this  was  so  or 
not  was  most  material  to  the  Issue.  It  it  be 
true,  as  she  testifies,  then  defendant  company, 
having  had  the  last  clear  chance,  and  having 
failed  to  exercise  It,  would  be  guilty  of  neg- 
ligence, and  plaintiff  would  be  entitled  to  re- 
cover, notwithstanding  her  negligence.  Bnt 
If  It  be  not  true,  and  be  as  testified  to  by 
eight  witnesses  on  behalf  of  defendant,  and 
the  engine  was  stopped  some  35  or  40  feet 
from  her,  then  she  was  not  In  peril  from  the 
approaching  train,  and  no  allowance  would  be 
made  by  the  unwise,  negligent,  and  imprudent 
method  of  escape  adoi>ted  by  her  under  ex- 
citement and  apprehension,  and  defendant 
company  would  not  be  grullty  of  negligence, 
and  his  honor  should  have  Instructed  the  Jury 
as  prayed  for  In  the  third  prayer. 
New  trial. 

DOUGLAS,  J.,  concurs  only  In  result 


THOMPSON  V.  BXUM. 

(Supreme  Court  of  North  Carolina.    Oct  7, 
1902.) 

LAMDIjORD  and  tenant— SHARB  of  crops- 
contract— BVIDBNCB— LAND- 
LORD'S CUSTOM. 

1.  Where  plalntlfF,  as  a  cropper  on  defend- 
ant's land  under  a  special  contract,  claimed  a 
■hare  of  the  cotton  seed  raised,  and  defendant 
testified  that  "It  was  his  invariable  rule,  in 
renting  land,  to  stipulate  that  no  cotton  seed 
are  to  be  carried  away  by  the  tenants,  that  he 
■aid  so  to  the  plaintiff,  and  that  he  never  made 
a  contract.  In  renting  land,  different  as  to  the 
cotton  seed  in  his  life,"  testimony  of  another 
tenant  that  the  contract  made  with  him  by 
defendant  required  the  cotton  seed  to  be  left  on 
the  land  was  not  admissible  either  to  corrobo- 
rate defendant,  or  to  show  Us  custom. 

Appeal  from  superior  court  Wayne  coim- 
ty;    Allen,  Jndge. 

Action  by  Levi  Thompson  against  W.  P. 
Exnm.  FTonr  a  Judgment  for  the  plaintiff, 
defendant  appeals.    AfiSrined. 

Isaac  F.  Dortcb,  for  appellant  Allen  ft 
Dortcli,  for  appellee. 

MONTGOMERY,  3.  The  plaintiff  was  a 
cropper  on  the  lands  of  the  defendant  under 
■    special    contract   during   the   year   1900. 

f  1.  Sec  Cnstoma  and  ITsaxeB,  vol.  16.  Cent  DUt. 
«  4,  11.  W,  34. 


When  the  season  was  over,  the  plaintiff 
claimed  a  part  of  the  cotton  seed  under  the 
contract  which  claim  the  defendant  dis- 
puted. The  defendant  was  Introduced  as  a 
witness  In  his  own  behalf,  and  testified  as 
to  the  contract  between  him  and  the  plalutLfC, 
and  further  said:  "It  is  my  invariable  rule 
in  renting  land  to  stipulate  that  no  cotton 
seed  are  to  be  carried  away  by  the  tenants, 
and  I  so  said  to  the  plaintiff.  I  never  made 
a  contract  In  renting  land,  different  as  to 
cotton  seed  in  all  my  life."  For  the  purpose 
of  corroborating  the  defendant  as  to  his  al- 
leged invariable  rule  concerning  the  renting 
of  laud  as  to  cotton  seed,  the  defendant  pro- 
posed to  ask  a  witness  for  the  plaintiff,  on 
his  cross-examination,  "What  was  your  con- 
tract of  renting  In  1900?"  The  question  was 
not  allowed,  and  the  defendant  excepted  and 
appealed,  and  that  is  the  only  exception  in  the 
case.  We  think  the  court  properly  sustained 
the  objection  to  the  question.  The  avowed 
purpose  of  the  question  was  to  show  the 
custom  of  the  defendant  In  reference  to  the 
renting  of  his  land  as  to  the  cotton  seed 
grown  by  his  croppers.  But  the  answer 
could  have  had  no  tendency  toward  estab- 
lishing an  invariable  rule.  If  It  bad  been 
answered  In  a  manner  most  favorable  to  the 
plaintiff,  only  the  terms  of  the  contract  with 
the  witness  would  have  been  shown,  and  that 
would  not  have  been  competent  Besides, 
the  defendant  by  bis  own  statement,  had  a 
contract  with  the  plaintiff  in  which  it  was 
stipulated  that  no  cotton  seed  was  to  be 
carried  off  the  lands  cultivated  by  the  plain- 
tiff. A  contract  between  the  defendant  and 
every  man  in  hla  county  containing  a  like 
provision  as  that  which  he  contended  was 
embraced  In  bis  contract  with  the  plaintiff 
could  not  be  admitted  to  affect  the  terms  of 
the  particular  contract  between  him  and  the 
plaintiff.  It  la  permissible  to  introduce  evi- 
dence to  show  a  custom  or  usage  of  a  place, 
the  home  of  a  contract  for  the  purpose  of 
explaining  the  meaning  of  terms  used  In  It, 
or  for  the  purpose  of  annexing  incidents  to 
it  which  do  not  contradict  the  ternn  of  the 
contract  Moore  v.  Eason,  88  N.  0.  668; 
Chemical  Co,  v.  Atkinson,  91  N.  C.  889.  But 
this  rule  has  never  been  extended,  so  far  as 
we  know,  to  apply  to  the  business  rules  or 
customs  of  Individuals. 
No  error. 


PAGE  V.   LIFE   INS.   CO.   OF  VIRGINIA. 

(Supreme  Court  of  North  Carolina.    Oct  7, 
1902.) 

LIFE  INSCRANCB— BURDEN  OF  PROOF— PAT- 
MBNT  OF  PREMIUM-PRIMA  FACIE  BVIDBNCB 
—  APPOINTMENT  OP  ADMINISTRATOR  —  AD- 
inSSIONS  IN  ANSWER. 

1.  A  defendant  In  an  action  on  a  life  policy, 
who  admits  the  execntion  of  the  policy  and  the 
death  of  the  assnred  before  the  falling  doe  of 
the  first  renewal  premium,  has  the  burden  of 
proving  that  the  policy  was  not  in  force,  that 
no  premium  had  been  paid,  and  that  tiie  policy 
was  procured  by  fraud. 
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2.  The  possession  of  a  life  policy  reciting  that 
it  should  not  bo  delivered  till  the  first  premium 
was  paid  U  prima  facie  evidence  of  payment, 
subject  to  be  rebutted  by  proof. 

3.  Where  plaintiff  in  an  action  on  a  life  pol- 
icy introduced  the  policy,  which  recited  that  It 
should  not  be  deliversd  till  the  first  premium 
was  paid,  and  defendant  admitted  that  the  in- 
sured died  before  the  first  renewal  premium 
was  due,  and  offered  no  evidence,  the  court 
properly  instructed  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  find  that  the 
policy  was  in  force. 

4.  A  party  having  the  possession  of  a  policy 
on  the  life  of  his  intestate  has  a  right  to  take 
out  administration  and  sue  on  the  policy,  though 
his  intestate  was  a  nonresident,  and  did  not  die 
in  the  state,  nor  leave  any  property  therein. 

6.  Though  the  answer  In  an  action  on  a  life 
policy,  which  admitted  the  execution  of  the 
policy  and  death  of  the  assured  before  the  fall- 
ing au«  of  the  first  renewal  premium,  was  not 
put  in  evidence,  the  admissions  could  be  consid- 
ered; it  being  for  the  court  to  determine  wheth- 
er the  pleadings  raised  an  issae. 

Appeal  from  superior  court,  Harnett  coun- 
ty;   BobinsoD,  Judge. 

Action  by  George  Page,  as  administrator 
of  the  estate  of  John  Page,  deceased,  against 
the  Life  Insurance  Company  of  Virginia. 
Judgment  for  plalntlfC,  and  defendant  ap- 
peals.   Affirmed. 

Stewart  &  Godwin,  for  appellant  Mc- 
I,ean  &  Clifford,  for  appellee. 

CLARK,  J.  This  is  an  action  upon  a  pol- 
icy of  life  insurance.  The  answer  admitted 
the  execution  of  tbe  policy  and  death  of 
the  assured  prior  to  the  falling  due  of  the 
flrst  renewal  premium,  but  averred  that  the 
policy  was  not  in  force  at  bis  death;  that  no 
premium  had  been  paid,  and  that  the  policy 
was  procured  by  fraud  and  misrepresenta- 
tion; that  the  assured  was  a  nonresident  of 
the  state,  and  owned  no  property  here,  and 
bence  that  administration  bad  not  been  le- 
gally taken  out  here.  But  all  these  were 
matters  of  defense,  the  burden  of  which  was 
up<Mi  the  defense. 

The  plaintiff  introduced  tbe  policy,  which 
recited  on  its  face  that  it  was  not  to  be 
.delivered  till  tbe  flrst  premium  was  paid. 
Its  possession  by  tbe  plaintiff  was  prima 
fade  evidence  of  payment,  like  a  receipt 
(Whitley  V.  Insurance  Co.,  71  N.  0.  480), 
subject  to  proof,  if  offered,  to  the  contrary 
(Ormond  v.  Association,  96  N.  0.  163,  1  S. 
E.  796). 

The  defendant  demurred  to  the  evidence, 
which  being  overruled  it  offered  no  evi- 
dence, and  his  honor  properly  instructed  the 
jury  that,  if  they  believed  the  evidence,  to 
respond  "Yes"  to  the  issue,  "Was  the  policy 
sued  on  in  force  at  tbe  death  of  the  tea- 
tatorr' 

As  to  the  last  defense  set  up  by  the  an- 
.swer,  tbe  policy  described  the  assured' as  a 
resident  of  the  District  of  Columbia,  but 
there  was  no  evidence  that  the  assured  did 
not  die  in  this  state,  and  leave  property 
here;    but,  if  there  tiad  been,  the  possession 

f  1  Bee  In•ttrano^  vol.  2>,  Cmit.  Dig.  H  UB7.  17W. 


of  the  policy  autborized  the  plaintiff  to  take 
out  administration  here.  Shields  v.  Insur- 
ance Co.,  119  N.  C.  880,  26  S.  B.  961;  Hore- 
field  V.  Harris,  126  N.  C,  at  page  628,  36 
S.  E.  123. 

The  defendant  insists  tbat,  the  answer 
not  having  been  put  in  evidence,  the  admis- 
sions therein  could  not  be  considered,  and 
relies  upon  Smith  v.  Nimocks,  94  N.  C.  243, 
Greenville  v.  Steanmhip  Co.,  104  N.  O.  93, 
10  S.  E.  147,  and  cases  there  cited,  and 
Smith  v.  Smith,  106  N.  C.  504,  11  S.  B.  188. 
Those  cases  hold  that,  when  issues  are  rais- 
ed by  allegation  and  denial  in  the  pleadings, 
any  other  statements  in  the  pleadings,  which 
might  shake  or  controvert  the  allegations  or 
denials  of  the  party  making  such  statements, 
are  matters  for  the  jury,  like  other  declara- 
tions against  interest,  when  put  in  evidence 
by  tbe  opjposite  party.  But  whether  tbe 
pleadings  raise  an  issue  or  not  (Code,  {  268) 
Is  a  matter  of  law  for  the  court;  and  tbe 
court  rightly  held  tliat  the  answer  admitted 
the  execution  of  the  policy.  The  jury  did 
not  have  to  pass  upon  that  The  recitals  in 
the  policy  put  in  evidence  being  prima  facie 
evidence  of  payment  of  the  premium,  and 
there  being  no  evidence  in  support  of  the 
defenses  set  up  in  the  answer,  there  was  no 
error  in  the  instructions  given. 

No  error. 


NORPLEBT  et  al.  V.  BAKBB  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  7, 
1902.) 

CHATTEL  MORTOAQE— LIEN  ON  CROP  ICADB 

BT  MORTGAaOR— CROP  ItADB 

BY  SUBTENANT. 

1.  Where  the  lessee  of  a  farm  sublets  a  por- 
tion thereof  for  a  fixed  number  of  pounds  of 
cotton  to  be  raised  on  such  portion,  and  gives 
an  order  for  such  cotton  to  a  third  person,  and 
thereafter  gives  a  mortgage  on  the  crops  made 
by  himself  on  the  farm  to  secure  advances  to 
be  expended  by  him  in  tbe  cultivation  of  such 
crops,  the  mortgage  covers  only  the  crop  made 
by  him,  and  does  not  give  the  mortgagee  a  lien 
on  the  cotton  paid  by  such  sublessee  to  such 
third  person  as  rent  for  the  portion  of  the  prem- 
ises so  sublet 

Appeal  from  superior  court,  Bertie  connty; 
Brown,  Judge. 

Action  by  O.  S.  Norfleet  and  another  against 
Q.  W.  Baker  and  another.  From  a  Judgment 
for  defendants,  plaintiffs  appeal    Affirmed. 

St  Leon  Scull,  for  api)eliants.  Shepherd  & 
Shepherd,  for  appellees. 

COOK,  J.  This  action  was  heard  upon 
facts  agreed,  upon  which  his  honor  rendered 
judgment  in  favor  of  defendants,  and  plain- 
tiffs appealed.  Tbe  facts  agreed  are  as  fol- 
lows, to  wit: 

"For  the  year  1901  Claudius  Hyman  rented 
of  Freeman  Hardy  a  part  of  the  tract  of  land 
in  Bertie  county  known  as  the  'Snow  Field 
Tract'  it  also  being  known  as  'RoI>ert  Thomp- 
son Old  Place.'  On  or  about  January  1,  1901, 
said  ECyman  rented  to  Miles  Pugta  for  said 
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renr  twenty  acres  of  said  land,  and  was  to 
receive  as  rent  therefor  875  pounds  of  Unt 
cotton.  On  January  19,  1901,  said  Claudius 
Hyman,  for  full  value  received,  sold,  trans- 
ferred, and  assigned  to  defendants  the  said 
875  pounds  of  lint  cotton,  and  gave  to  de- 
fendant a  written  order  for  same  on  Miles 
Pugb,  a  copy  of  which  is  attached,  marked 
'Exhibit  B.'  In  pursuance  of  said  order,  Miles 
Pugh  delivered  to  defendants  the.  said  875 
pounds  of  Unt  cotton  in  Uie  fall  of  the  year 
1901,  which  was  worth  $61.25.  Said  cotton 
wa.s  raised  on  the  20  acres  of  land,  as  afore- 
said, by  Miles  Pugh,  and  was  cultivated  by 
said  Pngh,  and  not  by  said  Claudius  Hyman. 
On  Jannary  25,  1901,  said  Hyman  executed 
to  plaintiffs  a  crop  lien,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  A,'  and  made 
a  part  of  this  statement  of  agreed  facts.  That 
after  January  25,  1001,  plaintiffs,  in  pursu- 
ance of  said  crop  lien,  advanced  to  said  Clau- 
dius Hyman  over  |300,  and  there  Is  now  due 
them  over  $200.  That  prior  to  and  on  the 
25th  day  of  January,  1001,  Miles  Pngh  was 
living  on  and  in  possession  of  the  20  acres 
of  land  rented  as  aforesaid.  Plaintiffs  had  no 
actual  knowledge  of  said  fact  that  any  part 
of  said  land  was  rented  to  Pugh  when  they 
took  the  lien." 

Exhibit  A:  "Whereas,  Q.  S.  Korfleet  &  Co. 
have  this  day  agreed  to  make  advances  of 
supplies  and  money  to  Claudius  Hyman  from 
time  to  time  as  required,  during  the  year  1901, 
to  an  amount  not  to  exceed  $265,  to  be  by 
blm  expended  in  the  cultivation  of  a  crop 
during  said  year  ui>on  the  following  described 
lands:  A  tract  known  as  'Snow  Field,'  owned 
by  Godwin  Gotten,  and  any  other  land  that 
he  may  cultivate  during  said  year:  Now, 
therefore,  in  consideration  of  the  premises,  I 
do  promise  to  pay  the  full  amount  advanced 
to  me  on  or  before  the  first  day  of  Novem- 
ber, 1901,  and  do  hereby  give  to  the  said  G. 
8.  Norfleet  &  Co.  a  Hen  upon  all  the  crops 
which  may  be  made  by  me  upon  said  land 
during  said  year  to  the  extent  of  such  ad- 
vances, in  accordance  with  the  statute  in  such 
case  made  and  provided;  and,  if  I  fall  to  pay 
the  amount  so  advanced  by  the  time  specified, 
said  O.  S.  Norfleet  &  Co.  shall  have  power 
to  take  possesskin  of  said  crop,  and  sell  the 
same,  the  proceeds  to  be  applied  to  the  pay- 
ment of  said  advances,  and  the  surplus,  if 
any,  to  me.  Now,  also  to  further  secure  the 
payment  of  the  advances  to  be  made  as  be- 
fore mentioned,  the  said  Claudius  Hyman 
does  hereby  sell  and  convey  to  the  said  6. 
S.  Norfleet  &  Co.  all  the  crops  which  may  be 
made  by  him  during  the  said  year  1901  upon 
the  above-described  lands,  and  also  the  follow- 
ing described  articles  of  personal  property,  to 
wit,  one  dark  bay  horse  named  'Jim';  one 
gray  mare  named  'Hector';  one  farm  cart  and 
wheels,  with  iron  axle;  two  sows.  All  the 
above  property  Is  now  in  my  possession." 

The  question  presented  is,  does  the  lien 
cover  the  crops  made  upon  the  entire  tract  of 
lands,  being  those  made  by  Hyman  himself 
42  S.E.— 35 


and  also  those  made  by  his  tenants,  or  does 
it  cover  only  those  made  by  Hyman?  Prom 
the  context  of  the  deed  it  seems  clear  to  us 
that  his  honor  was  right  In  holding  that  It 
only  covered  the  crops  made  by  Hyman  him- 
self. The  advances  were  made  to  him  ''to  be 
by  him  expended  in  the  cultivation  of  a  crop 
upon  the  following  described  land  •  •  * 
and  any  other  land  that  he  may  cultivate." 
He  "placed  the  lien  upon  all  the  crops  which 
may  be  made  by  me"  (him).  And  to  "farther 
secure  the  payment  of  the  Advances  •  •  • 
the  said  Hyman  does  hereby  sell  and  convey 
•  •  •  all  the  crops  which  may  be  made  by 
him  •  •  *  upon  the  above-described  land, 
and  also  •  •  •  one  dark  bay  horse,"  etc. 
(The  italics  are  ours.)  Was  It  intended  by  the 
parties  that  any  crop,  other  than  that  which 
Hyman  would  cultivate,  should  be  Incumbered 
for  the  advances?  The  particular  crop  Incum- 
bered Is  specially  mentioned,  and  therefore 
any  other  Is  excluded.  "Expressio  unius  est 
excluslo  alterlus."  The  presumption  is  that, 
having  expressed  some,  they  have  expressed 
all,  the  conditions  ty  which  they  intend  to  be 
bound  under  the  instrument.  The  language 
used  is  simple,  definite,  and  unequivocal,  about 
the  meaning  of  which  there  can  be  no  doubt. 
Had  the  parties  Intended  that  the  rents  from 
such  land  as  might  be  rented  by  blm  to  others 
should  be  also  conveyed,  they  could  and  should 
have  BO  stated  in  the  deed;  but  they  did  not. 
But  it  Is  argued  tliat  the  crops  made  upon 
that  entire  tract  of  land  are  necessai;ily  in- 
cluded in  the  deed.  How  can  this  be  so? 
When  Pugh  rented  the  land  from  Hyman, 
there  was  no  Incumbrance  upon  the  land  or 
the  crops  to  be  grown  thereon,  except  the 
lien  of  the  landlord  from  whom  Hyman  rented, 
and  that  is  not  involved  In  this  question.  The 
tenancy  of  Pugh  gave  him  an  estate  in  the 
land  he  rented,  and  Hyman  had  no  Interest 
In  the  crops  to  be  grown  thereon,  except  his 
landlord's  lien  securing  his  rent.  Hyman 
could  not  mortgage  Pugh's  crop.  It  is  true 
the  statute  vests  the  constructive  possession 
of  the  crop  in  Hyman,  Pugh's  landlord,  but 
It  Is  limited  to  the  payment  of  the  rent.  The 
rent  being  paid,  the  lien  and  constructive  pos- 
session vanish.  The  rent  Is  a  species  of  In- 
corporeal hereditament,  and  became  the  prop- 
erty of  Hyman  as  soon  as  the  land  was  rented 
by  Pugh,  which  he  had  a  right  to  sell,  trans- 
fer, and  assign  free  from  all  liens,  except  that 
of  his  landlord;  which  he  did  sell,  assign,  and 
transfer  to  defendants  six  days  before  he  exe- 
cuted the  deed  relied  upon. 

But  It  Is  further  argued  that,  if  plaintiffs' 
deed  did  not  cover  all  the  crops  made  upon 
that  entire  tract  of  land,  then  Hyman  could 
have  rented  out  all  of  the  land  (cultivated 
none  himself),  and  transferred  the  rents,  and 
defrauded  plaintiffs  of  the  entire  amount. 
That  might  be  so,  but  the  deed  provides  that 
the  advances  were  agreed  to  be  made  "from 
time  to  time  as  required  during  the  .voar," 
and  it  seems  that  this  provision  was  made  to 
prevent  such  an  Imposition.    Howe\er,  that 
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condition  does  not  exist  In  ttiis  case,  for  it 
appears  tbat  Hyman  did  make  a  crop  him- 
self, and  utilized  all  of  the  land  except  the 
20  acres  rented  to  Pugh.  Neve^theles^,  It  is 
the  province  of  the  courts  to  construe  deeds 
and  contracts  so  as  to  give  effect  to  the  in- 
tention of  the  parties  at  the  time  the  contract 
is  made.  The  terms  are  made  by  the  parties, 
by  which  they  are  bound,  and  we  cannot  con- 
strue them  with  reference  to  a  possible  breach. 
Afflrmed. 


HOUSE  V.  HOUSE. 

(Supreme  Court  of  North  Carolina.    Oct  14, 
1902.) 

DIVORCB-ADUIjTERY— RECRIMINATION. 
1.  Under  Code,  S  1285  (2),  providing  that 
adultery  by  the  wife  shall  be  ground  for  divorce, 
and  section  1285  (1),  declaring  that  if  either 
party  shall  separate  from  the  other,  and  live 
'n  adultery,  it  shall  be  ground  for  divorce, 
adultery  by  the  husband  on  but  two  occasions 
is  not  ground  for  divorce,  and  hence  does  not 
constitute  the  defense  of  recrimination,  pre- 
venting his  obtaining  a  divorce  from  the  wife 
on  proof  of  adultery. 

Appeal  from  superior  court.  Wake  county; 
Winston,  Judge. 

Action  by  W.  M.  House  against  Minnie 
House.  From  a  refusal  to  sign  Judgment  for 
plaintiff  on  a  verdict  in  his  favor,  plaintiff 
appeals.    Reversed. 

Busbee  &  Busbee,  for  appellant  J.  W. 
Hinsdale,  Jr.,  and  W.  B.  Jones,  for  appellee. 

CLARK,  J.  This  is  an  action  by  the  hus- 
band against  the  wife  for  divorce.  The  Jury 
found,  on  the  issues  duly  submitted,  that  the 
parties  were  married;  that  the  plaintiff  bad 
been  a  continuous  resident  of  the  state  for 
two  years  next  preceding  the  filing  the  com- 
plaint; that  the  defendant  had  committed 
the  adulteries  alleged  in  the  complaint,  and 
that  the  plaintiff  had  not,  with  knowledge 
thereof,  condoned  such  adulteries.  And  to 
a  further  issue:  "(5)  Has  William  House 
committed  adultery,  as  alleged  in  the  amend- 
ment to  the  answer?"  the  Jury  responded, 
"Yes;  only  two  acts,  and  no  more."  There- 
upon bis  honor  refused  to  sign  Judgment  in 
favor  of  plaintiff,  and  dismissed  the  action. 
Plaintiff  excepted  and  appealed. 

The  complaint  averred  that  the  defendant 
had  separated  from  the  plaintiff  in  July,  1901. 
four  years  after  marriage,  and  bad  not  lived 
with  him  since,  and  had  committed  adul- 
teries with  divers  parties,  naming  two,  and 
averring  that  the  others  were  unknown  to 
the  plaintiff.  The  answer  denied  each  alle- 
gation of  the  complaint,  except  those  of  mar- 
riage and  residence  for  the  statutory  period. 
The  amended  answer  alleged  adultery  by 
plaintiff  with  sundry  parties,  naming  two  of 
them,  and  sexual  intcrcoarse  by  her  with 
plaintiff  since  July,  1801.    By  our  statute— 

•r  1.  See  Divorce,  vol.  IT,  Cent  Dig.  ||  188,  189,  181- 
l»!t. 


Code,  {  1285  (2)— it  to  ground  for  divorce  "If 
the  wife  shall  commit  adultery."  But  such 
conduct  is  not  ground  for  divorce  against  the 
husband,  who  comes  under  section  1285  (1).— 
"if  either  party  shall  separate  from  the  other 
and  live  in  adultery."  The  legislature  has 
made  the  distinction  for  reasons  satisfactory 
to  them,  and  the  courts  must  administer  the 
law  as  it  is  written.  So  the  single  question 
presented  Is  whether  the  husband,  who  has 
established  his  legaj  grounds  for  divorce  by 
the  verdict  of  a  Jury,  can  be  defeated  thereof 
by  matter  In  recrimination  which  would  not 
have  entitled  the  wife  to  have  brought  an  ac- 
tion for  divorce  against  him.  "The  general 
principle  which  governs  in  a  case  where  one 
party  recriminates  is  that  the  recrimination 
must  allege  a  cause  which  the  law  declares 
sufticlent  for  divorce."  Tiff.  Dom.  Rd.  pp. 
203,  204,  f  108;  Morrison  v.  Morrison,  142 
Mass.  361,  8  N.  E.  59.  56  Am.  Rep.  688,  and 
cases  there  cited.  The  contrary  doctrine  is 
held  in  Astley  v.  Astley,  3  Eng.  Ecc.  R.  303, 
but  the  English  ecclesiastical  law  of  divorce 
has  not  been  followed  in  this  country.  In 
Home  v.  Home,  72  N.  C.  530,  habitual  adul- 
tery, night  after  night,  by  the  bustuind,  was 
shown  by  the  evidence  and  established  by 
the  verdict,  and  the  same  was  true  In  Haines 
V.  UaUies,  62  Tex.  216.  Here  the  two  acts  of 
adultery  found  by  the  verdict  were  committed 
by  the  husband  after  his  wife  abandoned  him, 
and  are  not  ground  of  defense  or  recrimination 
for  her.  Setzer  v.  Setzer,  128  N.  C,  at  page 
172,  38  S.  E.  731,  83  Am.  St  Rep.  666;  Foy 
V.  Foy,  35  N.  O.  90;  Whittlngton  v.  Whit- 
tington,  19  N.  C.  64.  In  Tew  v.  Tew,  80  N. 
C.  316,  30  Am.  Rep.  Si,  it  is  held:  "No 
husband  can  have  the  bonds  of  matrimony 
dissolved  by  reason  of  the  adultery  of  the 
wife,  committed  through  his  allowance,  his 
exposure  of  her  to  lewd  company,  or  brought 
about  by  the  husband's  default  in  any  of 
the  essential  duties  of  the  married  life,  or 
supervenient  on  his  separation  without  Just 
cause,"— which  holding  plainly  rests  upon 
such  conduct  being  fraud  on  the  part  of  the 
husband,  who  will  not  be  allowed  to  take  ad- 
vantage of  his  own  wrong,  and  procure  a  re- 
lease by  reason  of  conduct  of  his  wife  insti- 
gated by  himself.  For,  as  is  said  in  Steel  v. 
Steel,  104  N.  C,  at  page  636,  10  S.  E.  707,  cit- 
ing Tew  V.  Tew,  supra,  the  divorce  can,  in 
the  words  of  Code,  §  1285,  be  granted  only 
"on  application  of  the  party  Injured,"  which 
the  husband  would  not  be  if  be  were  the 
cause  of  the  misconduct  of  the  wife.  But 
such  conduct  is  not  here  pleaded  in  the  an- 
swer, nor  found  by  the  Jury,  nor  any  issue 
offered,  nor  any  prayers  for  Instruction  on 
that  aspect;  nor  is  it  clear  that  the  evidence 
would  have  Justified  the  submission  of  such 
issue,  if  such  matter  had  been  pleaded.  The 
Issues  found  make  out  a  good  cause  for  di- 
vorce against  the  wife,  and  not  against  the 
husband,  as  our  statute  is  framed,  and  it 
was  error  to  refuse  to  render  the  Judgment 
upon  the  verdict  tendered  by  the  plaintiff. 
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The  cause  must  be  remanded,  to  the  end 
that  Judgment  be  signed  for  the  plaintiff  In 
accordance  with  the  verdict 
Berersed. 


PLANNER  T.  BUTLER  et  al. 

(Supreme  Ck>urt  of  North   Carolina.    Oct.   14, 

1902.) 

HUSBAND  AND  WIPEt-RBSULTINO  TRXJST8- 
PURCHASB  OF  LAND  WITH  HUSBAND'S 
FUNDS— PRESUMPTION— LIMITATIONS. 

1.  Eyidence  in  a  suit  to  establish  a  resulting 
trust  in  plaintiff's  faror  considered,  and  hela 
to  support  a  finding  that  plaintiff's  father-in-law 
purchased  certain  realty  with  plaintiff's  money, 
and  had  deeds  made  in  the  name  of  plaintiff's 
wife  without  plaintiff's  knowledge  or  consent. 

2.  The  rule  that  where  land  is  purchased  with 
a  husband's  money,  and  tide  taken  in  the  name 
of  the  wife,  the  transaction  was  intended  as  a 
gift,  is  merely  a  rebuttable  presumption  of  fact; 
and  where  the  jury  has  found  that  title  was 
so  taken  without  the  husband's  knowledge  or 
consent,  a  resulting  trust  in  the  husband  s  fa- 
vor arises  despite  the  rule. 

3.  Land  was  purchased  by  plaintiff's  father- 
in-law  with  money  belonging  to  plaintiff,  and 
title  taken  in  the  name  of  plaintiff  s  wife,  with- 
out his  knowledge  or  consent.  The  property 
was  occupied  by  tenants,  plaintiff  making  leases 
and  collecting  rents.  Held  that,  as  neither  party 
was  in  actual  physical  possession,  the  wife 
could  not,  as  against  the  husband,  obtain  titie 
by  limitation. 

Appeal  from  saperlor  court.  New  Hanover 
count7;   Tlmberlake,  Judge. 

Action  by  Andrew  J.  Planner  against  Car- 
rie L.  Butler  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Aflarmed. 

E.  S.  Martin,  for  appellants.  Bellamy  & 
Peschau,  Rountree  &  Carr,  and  Stevens,  Beas- 
ley  &  Weeks,  for  appellee. 

PURCHES,  C.  J.  The  plaintiff  and  defend- 
ant Carrie  were  married  in  1885,  when  the 
plaintiff  was  only  21  years  old,  and  just  out 
of  school.  Soon  after  this  marriage  the  plaln- 
tirr  Inherited  about  ]!riO,000  upon  the  death  of 
his  uncle  Joseph  Planner.  This  estate  was 
received  In  money  and  bonds,  and  deposited 
by  the  plaintiff  in  the  Wilmington  Bank,  of 
which  his  father-in-law,  William  Larklns,  was 
president.  Soon  after  receiving  the  estate, 
said  Larklns  told  the  plaintiff  that  certain 
property  on  Pront  street,  in  the  city  of  Wil- 
mington, was  to  be  sold  very  soon;  that  it 
would  be  a  good  Investment,  and  advised  the 
plaintiff  to  buy  it  The  plaintiff  then  instruct- 
ed said  Larklns,  who  bad  control  of  his  mon- 
ey, to  bay  It  for  him  (the  plaintiff).  At  the 
sale  Larklns  bought  the  property,  and  paid 
for  it  out  of  the  plalntlfTs  money,  but  had  the 
deed  therefor  m.ide  to  his  daughter,  Carrie. 
then  the  wife  of  the  plaintiff.  The  plaintiff 
knew  that  Larklns  bought  the  property  and 
p.ild  for  It  out  of  his  money  on  deposit  in  the 
bank,  and  thought  it  was  bought  for  him,  and 
did  not  know  the  deed  was  made  to  defendant 
Carrie  until  It   was    registered.     When    the 

f  3.  See  Advene  Pctsemlcn,  vol.  1,  Cent.  Dig.  1  7T; 
Husband  and  Wits.  vol.  26,  Cent  DIs.  |  102. 


plaintiff  discovered  the  deed  was  made  to  de- 
fendant Carrie,  he  complained  of  it,  and  told 
Larklns  that  he  told  him  to  buy  the  property 
for  him,  and  be  (Larklns)  bad  the  deed  made 
to  bis  daughter,  Carrie,  when  Larklns  said  it 
was  all  the  same,  what  a  man's  wife  bad  was 
her  husband's,  and  he  would  have  the  use  and 
control  of  it  the  same  as  If  the  deed  had  been 
made  to  him.  The  plaintiff  was  young,  and 
without  business  experience,  had  just  married 
the  daughter  of  Larklns,  was  living  in  his 
family,  and,  having  confidence  In  Larkins,  he 
made  no  further  complaint  as  to  the  manner 
in  which  the  deed  was  made.  But  be  never 
did  consent  to  its  being  made  to  bis  wife. 
He  and  the  defendant  Carrie  continued  to 
live  together  as  man  and  wife  until  1899, 
and.  the  property  being  rented,  he  collected 
and  used  the  rents  arising  therefrom.  In 
1809  the  defendant  Carrie  notified  the  ten- 
ants not  to  pay  any  more  rents  to  him,  but 
to  pay  them  to  her,  and  he  has  received  no 
rents  therefrom  since  that  time.  The  de- 
fendant Carrie,  very  soon  after  giving  this 
notice  to  the  tenants,  went  to  South  Dakota, 
where  she  procured  a  divorce  from  him,  and, 
soon  after  procuring  said  divorce,  married 
Henry  W.  Butler,  her  codefendant  This 
statement  of  facts  is  made  principally  from 
the  plaintiff  Planner's  own  testimony,  cor- 
roborated by  that  of  E.  H.  Preeman,  O.  L. 
Morton,  and  others;  and  it  is  not  denied  but 
what  the  defendants  offered  evidence  tend- 
ing to  rebut  or  conti-adlct  a  part  of  this  evi- 
dence. But  if  the  plaintitTs  evidence  is  be- 
lieved, it  makes  a  prima  facie  case  for  the 
plaintiff,  and,  as  the  jury  may  believe  It  (and 
in  this  case  did  believe  It),  there  was  no  er- 
ror in  his  honor's  ruling  refusing  the  de- 
fendant's motion  to  nonsuit  the  plaintiff  as 
to  the  Front  street  property,  this  being  the 
property  involved  in  this  appeal.  The  court 
submitted  three  issues,  as  follows:  (1)  Was 
the  laud  described  in  article  3  of  the  com- 
plaint purchased  with  the  money  of  the 
plaintiff?  (2)  If  so,  was  the  deed  to  the  de- 
fendant made  to  It  without  his  knowledge 
or  consent?  (3)  Is  the  plaintiff's  cause  of  ac- 
tion barred  by  the  statute  of  limitations? 
The  Jury  answered  the  first  and  second  is* 
sues  in  the  affirmative,  and  the  third  in  the 
negative.  This,  it  seems  to  us,  settles  the 
case,  unless  there  were  such  errors  commit- 
ted on  the  trial  as  to  vitiate  the  findings  of 
the  jury.  It  is  admitted  by  the  defendants 
that  the  general  rule  is  that  where  property 
is  bought  with  the  money  of  another,  and 
the  deed  made  to  another  person,  without 
the  knowledge  or  consent  of  the  party  fur- 
nishing the  money,  the  holder  of  the  deed 
will  be  declared  trustee  for  the  party  who 
furnished  the  money.  Lasslter  v.  Stainback, 
110  N.  C.  103,  25  S.  E.  726;  Norton  v.  Mc- 
Devlt  122  N.  C.  755,  30  S.  E.  24.  But  It  is 
contended  by  the  defendants  that  this  rul» 
does  not  obtain  in  cases  of  husband  and 
wife:  and  this  Is  so,  nothing  else  appearing; 
as  the  law,  owing  to  the  relation  of  the  par^ 
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ties,  will  presume  that  the  husband  Intended 
it  as  a  gift  or  present  to  his  wife.  Thurber 
V.  La  Roque,  105  N.  C.  301,  11  S.  E.  460. 
But  this  is  only  the  presumption  of  a  fact 
the  law  makes,  which  may  be  rebutted  by 
evidence,  and  when  this  is  done  the  parties 
then  stand  as  if  they  were  not  man  and 
wife.— that  is,  they  stand  as  other  parties,— 
and  the  general  rule  prevails.  Faggart  y. 
Bost,  122  N.  C.  517,  20  S.  E.  833.  This  being 
so,  and  the  jury  having  found  that  this 
Front  street  property  was  bought  with  the 
plaintllT's  money,  that  the  plaintiff  directed 
Larkins  to  buy  It  for  him,  and  that  the  deed 
was  made  to  the  defendant  Carrie  without 
his  knowledge  or  consent,  the  plaintiff  has  a 
clear  case  for  the  enforcement  of  the  general 
rule,  and  to  have  the  defendant  Carrie  de- 
clared a  trustee  for  his  benefit. 

But  it  is  further  contended  by  the  defend- 
ants that,  if  the  plaintiff  ever  had  this  right 
4t  is  barred  by  the  lapse  of  time  and  the  stat- 
ute of  liuiltatlons.  But  in  this  case  neither 
was  the  plaintiff  nor  the  defendant  Carrie  in 
the  actual  possesslo  pedis  of  this  property,  it 
toeing  actually  occupied  by  tenants.  And  ac- 
-cordlng  to  the  plalntifTs  testimony,  corrobo- 
rated by  the  tenants,  the  plaintiff  made  con- 
tracts for  renting,  and  received  and  receipted 
for  the  rents,  and  used  them  for  his  own 
purposes;  and  we  must  presume  the  Jury 
believed  this  evidence.  The  plaintiff,  there- 
fore, was  as  much,  and  even  more,  in  posses- 
«ion  than  was  the  defendant  Carrie;  and 
where  they  were  both  in  possession  the  stat- 
ute of  limitations  does  not  run.  Faggart  v. 
Bost  and  Norton  v.  McDevit,  supra.  So  the 
-defendants  must  fail  on  the  plea  of  the  stat- 
•ute  of  limitations. 

There  are  some  of  the  exceptions  as  to  evi- 
dence relating  to  the  defendant  Carrie's  go- 
ing to  South  Dakota  and  obtaining  a  divorce 
and  marrying  the  defendant  Henry  that 
were  Irrelevant,  and  should  not  have  been  al- 
lowed. But  we  fall  to  see  what  bearing  It 
had  on  the  Issues,  or  bow  It  did  or  could 
'have  affected  the  findings  on  either  of  the  is- 
-Bues  submitted.  We  are  therefore  unwilling 
to  grant  the  defendants  a  new  trial  for  these 
errors,  which  we  think  in  no  way  affected 
the  verdict  on  the  Issues  submitted.  While 
we  have  not  discussed  each  one  of  the  many 
exceptions  of  the  defendants,  we  have  care- 
fully examined  them  all,  and  find  no  error 
for  which  we  can  give  the  defendants  a  new 
trial. 

Affirmed. 


LOFTIN  et  al.  v.  HILU 
<Supreme  Court  of  North  Carolina.    Oct  7, 

1002.) 

BILLS   AND   NOTES— nONA   FIDE   PURCHASER— 
FRAUD— NOTICE— EVIDENCE. 
1.  Before  the  execution  of  a  note  for  $100, 
a  subsequent  assignee  thereof  was  asked  by  the 

f  1.  See  Bllla  and  Notes,  toI.  S,  Cent  Dig.  {{  825, 
S69. 


payee  as  to  the  solvency  of  the  maker,  and  re- 
plied that  his  note  would  be  good.  The  as- 
signee knew  that  the  payee  was  a  stranger,  and 
was  doing  some  kind  of  business  in  the  lo<!al- 
ity.  The  maker  resided  about  fire  miles  distant 
from  the  town,  and  on  the  day  the  note  was  exe- 
cuted the  payee  returued  to  town,  and  assigned 
the  note  for  a  consideration  of  $30.  Held,  that 
the  assignee  had  knowledge  of  facts  sufficient 
to  put  him  on  inquiry  as  to  the  character  of  the 
note. 

2.  The  maker  followed  the  payee  to  town, 
and,  on  ascertaining  that  the  assignee  held  the 
note,  informed  bim  that  he  believed  it  fraudu- 
lent, and  showed  the  assignee  a  contract  be- 
tween maker  and  payee,  reciting  the  supposed 
consideration.  Beld,  in  an  action  on  the  note 
by  the  assignee,  that  it  was  error  not  to  permit 
the  contract  in  evidence. 

3.  In  an  action  on  a  note  by  an  assignee 
thereof,  evidence  tending  to  show  that  the 
payee,  a  stranger  in  the  community,  and  known 
to  the  assignee  to  be  engaged  in  some  kind  of 
business,  was  engaged  in  a  fraudulent  business, 
and  had  defrauded  another  person,  whose  note 
he  had  taken  in  the  course  of  that  business, 
and  that  those  facts  had  been  made  known  to 
the  assignee  before  he  purchased  the  note  in 
suit,  is  admissible  to  show  circumstances  calcu- 
lated to  attract  the  assignee's  notice. 

Appeal  from  superior  court,  Lenoir  county; 
Tlmberlake,  Judge. 

Action  by  S.  H.  Loftin  and  others  against 
R.  F.  Hill  oa  a  promissory  note.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

N.  J.  Rouse,  for  appellant 

MONTGOMERY,  J.  The  plaintiff  ia  the 
assignee,  before  maturity,  of  a  plain  prom- 
issory note  for  the  amount  of  $100,  payable 
to  W.  T.  Magee  &  Co.  The  defendant  the 
maker,  In  his  defense,  pleaded  fraud  In  the 
treaty  leading  up  to  the  execution  of  the 
note,  failure  of  consideration,  equities  aris- 
ing out  of  a  contemporaneous  agreement  be- 
tween the  maker  and  the  payee,  and  that  the 
plaintiff  had,  or  ought -to  have  had,  notice 
of  all  those  matters;  and  he  further  pleaded 
notice  on  the  assignee's  part  that  the  payees 
were  doing  a  fraudulent  business,  and  that 
be  had  knowledge  of  such  facts;  that  his 
action  in  taking  the  note  amounted  to  bad 
faith,  and  that  he  did  not  take  the  note  in 
good  faith,  and  for  value.  On  the  trial  (an 
appeal  from  a  Justice's  court)  the  plaintiff, 
as  a  witness  in  his  own  behalf,  testified  that 
he  bought  the  note  of  W.  T.  Magee,  before 
maturity,  and  for  value,  and  without  any 
knowledge  of  any  fraud;  that  he  paid  $30 
for  it;  that  Magee  was  a  stranger  in  the 
community,  and  asked  the  witness,  before 
taking  the  note  from  Hill,  the  defendant,  as 
to  Hill's  financial  standing;  and  that  he  told 
him  that  the  defendant  was  solvent  and 
that  his  note  would  be  good.  The  counsel 
for  the  defendant  asked  the  witness  "if  on 
Saturday  next  preceding  the  purchase  by 
witness  of  defendant's  note  in  controversy 
one  J.  E.  Alrldge  did  not  ask  the  witness 
[plaintiff]  whether  he  had  purchased  from 
suid  Magee  a  note  of  $100,  executed  by  said 
Alrldge  to  said  Magee  &  Co.,  and,  upon  re- 
ceiving 'from  witness  an  affirmative  reply,  if 
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said  Alrldge  did  not  tell  wituess  that  said 
Magee  &  Ck>.  were  doing  a  fraudulent  busi- 
ness, and  that  he  held  a  contract  against 
said  note,  and  if  the  said  Alrldge  did  not 
then  show  the  witness  [plaintiff]  the  said 
written  contract."  Upon  the  objection  of 
the  plaintiff  his  honor  excluded  the  erl- 
dence.  The  defendant,  on  being  examined 
as  a  wituess  for  himself,  said:  "I  am  the 
defendant  in  this  action,  and  signed  the 
note  In  controversy.  W.  T.  Magee  came  to 
my  home,  about  five  miles  from  Kinston, 
on  Monday  morning  about  10  o'clock.  After 
some  negotiation,  I  signed  the  note,  and  at 
the  same  time  we  both  signed  a  contract, 
upon  which  the  note  was  based.  Soon  after 
Magee  left,  I  began  to  think  about  the  mat- 
ter, and  became  convinced  that  I  had  been 
'picked  up,'  and  immediately  hitched  my 
horse  and  drove  to  Kinston,  arriving  there 
about  1  o'clock  p.  m.  of  the  same  day  of 
the  execution  of  the  note.  After  a  few  mo- 
ments consultation  with  my  attorney,  I  went 
to  the  Bank  of  Kinston,  and  learned  that  the 
note  had  not  been  offered  there.  I  then  went 
to  the  plaintifTs  bank,  and  found  that  he 
was  not  in.  I  then  went  out,  and  soon 
found  the  plaintiff,  Loftin,  on  the  street,  and 
asked  him  If  be  bad  bought  my  note.  He 
said  he  bad.  I  said,  'Mr.  Loftin,  I  have 
been  "picked  up,"  and  want  to  get  my  note.' 
I  asked  him  what  he  paid  for  it,  but  he 
would  not  tell  me.  I  then  told  him  I  had 
been  defrauded,  and  wanted  to  get  my  note 
in,  and  would  pay  him  whatever  he  paid  for 
it  and  something  more.  He  said  he  would 
not  take  It;  that  he  bought  it  to  n&ake  money, 
and  would  have  to  hare  what  it  called  for. 
I  then  left  him.  I  hare  never  received  any 
fertilixer  distributors  or  other  benefits  under 
said  contract,  and  have  never  heard  from 
Magee  since,  and  have  investigated,  and 
found  that  there  Is  no  such  concern  as  the 
Charlotte  Plow  Co."  The  defendant  then 
offered  to  introduce  the  contract  executed 
by  himself  and  Magee  contemporaneously 
with  tbe  note,  but  upon  the  objection  of  the 
plaintiff  bis  honor  refused  to  admit  it  The 
contract  in  substance  provided  for  the  lease 
for  a  term  of  years  of  the  exclusive  right 
to  sell  a  patent  fertilizer  distributor,— the 
Fuller  fertilizer  distributor.  It  was  stipu- 
lated that  the  distributors  would  be  furnish- 
ed during  the  lease  through  the  Charlotte 
Plow  Company,  or  some  other  manufactory 
of  Magee's  selection.  The  lessee,  the  de- 
fendant, was  to  sell  the  distributors  within 
the  territory  allotted  to  him,  and  to  pay  Ma- 
gee a  part  of  the  profits,  and  to  execute  his 
note  for  $100  as  a  security  for  the  payment 
of  the  profits.  It  was  further  agreed  in  the 
contract  that:  "If  the  parties  of  the  second 
part  shall  fall  to  pay  said  note  at  maturity, 
then  the  said  party  of  the  first  part  shall,  at 
bis  option,  have  the  right  to  cancel  this  con- 
tract, and  take  back  the  sample  distributor; 
but  If  at  th^  time  the  party  of  the  first  part 
shall  decide  to  cancel  the  said  contract  one- 


half  of  the  profits  on  the  distributors  sold  do 
not  equal  the  amount  of  the  said  note,  then 
the  party  of  the  first  part  shall  surrender 
to  the  parties  of  the  second  part  the  note 
above  referred  to,  upon  the  payment  to  tbe 
party  of  the  first  part  by  the  parties  of  the 
second  part  of  one-half  of  the  profits  on  the 
distributors  sold  up  to  the  said  time."  The 
defendant  then  offered  to  prove  by  tbe  wit- 
ness J.  K.  Alrldge  "that  on  Saturday  be- 
fore the  plaintiff  purchased  defendant  Hill's 
note  the  said  Alrldge  saw  the  plaintiff,  and 
told  him  he  had  heard  that  he  had  bought  a 
note  which  he  (Alrldge)  bad  executed  to  Ma- 
gee &  Co.;  that  the  plaintiff  told  him  he  had. 
Thereupon  Alrldge  told  the  plaintiff  that 
Magee  &  Co.  were  doing  a  fraudulent  busi- 
ness, and  defrauding  the  people  of  Lenoir 
county;  that  he  (Alrldge)  had  a  written  con- 
tract against  the  note,  which  contract  be' 
showed  to  plaintiff,  and  he  read  It,"— but  on 
the  objection  of  the  plaintiff  the  court  re- 
fused to  allow  tbe  evidence.  The  defendant 
then  tendered  the  following  Issue,  "Did  the 
plaintiff  take  the  note  sued  on  in  good  faith, 
and  for  value?"  and  the  court  declined  it,, 
and  submitted  tbe  usual  issue  in  debt,  and 
Instructed  the  jury  that,  if  they  believed  the 
evidence,  to  answer  the  issue  for  tbe  plain- 
tiff. Tbe  defendant  excepted  to  each  ruling, 
of  his  honor,  all  and  each  of  them  bearing 
upon  the  same  question;  and  we  think  the 
exceptions  were  well  taken.  It  is  too  well 
settled  in  our  state  to  need  the  citation  of 
precedents  that  the.  holder  of  a  negotiable 
note  is  presumed  to  be  the  proper  owner 
thereof,  and  tliat  be  had  received  it  before 
it  became  due,  for  a  valuable  consideratiou. 
In  usual  cotuTse  of  business;  and  that,  if  there 
be  fraud  or  Illegality  in  the  inception  of  it, 
the  burden  is  upon  the  maker  to  show  it. 
But  that  presumption  Is  only  prima  facie 
evidence  of  such  ownership,  and  may  be 
rebutted  or  explained.  Tbe  defendant  in- 
sists that  he  introduced  evidence,  and  also 
offered  evidence  which  was  rejected  errone- 
ously by  the  court,*  tending  to  rebut  that 
presumption  by  showing  that  the  plaintiff 
was  not  a  bona  fide  purchaser  for  value, 
and  without  notice,  and  that  the  court  erred 
in  rejecting  the  proffered  evidence,  and  also 
in  refusing  to  submit  an  issue  upun  his  con- 
tentions, and  in  instructing  the  Jury  that,  if 
they  believe  the  evidence,  they  should  an- 
swer the  issues  in  favor  of  the  plaintiff. 
We  are  strongly  inclined  to  the  view  that, 
outside  the  rejected  evidence,  tbe  instruction 
to  the  jury  was  erroneous.  Magee,  tbe 
payee  of  tbe  note,  was  a  stranger  in  the  com- 
munity, and  was  known  to  the  plaintiff  to  be 
doing  some  kind  of  a  business  with  the  peo- 
ple in  Lenoir.  Before  he  took  the  note  from- 
the  defendant,  the  plaintiff  talked  tbe  mat- 
ter over  with  Magee,  and  told  him  that  the 
defendant  was  solvent,  and  his  not^  would 
be  good.  The  defendant  lived  five  miles  la. 
tbe  country  from  Kinston,  and  at  10  o'clock 
in  the  morning  executed  the  note.    Within. 

Digitized  by  VjOOQIC 


650 


42  SOUTHEASTERN  REPORTER. 


(K.  C. 


four  hours  after  that  time  Magee  returned 
to  Klnston,  sold  the  note  to  the  plaintiff  for 
$30,  left  the  town,  and  has  never  been  heard 
of  since.  Also  the  plaintiff,  when  asked  by 
the  defendant  what  he  paid  for  the  note,  re- 
fused to  tell  him.  The  whole  conduct  of  the 
plaintiff  was  so  utterly  repugnant  to  every 
idea  of  fair  and  open  dealing  as  to  shock 
the  sensibiltties  of  the  ordinary  man,  and 
is  so  suspicious  as  to  place  the  onus  on 
bim  of  extending  his  inquiries  in  reference  to 
the  circumstance  In  whicb  this  note  was 
given.  He  had  knowledge  of  such  facts  and 
circumstances,— those  which  we  have  recited, 
—which  made  it  incumbent  on  him  to  in- 
quire as  to  the  character  of  the  note  which 
be  purchased;  and,  that  being  so,  be  would 
be  affected  with  knowledge  of  all  that  the 
,  Inquiry  would  disclose.  Bunting  v.  Ricks,  22 
N.  C.  130,  32  Am.  Dec.  609;  Hulbert  v. 
Douglas,  94  N.  C.  122. 

It  follows  from  what  we  have  said  that 
the  Judge  ought  to  have  permitted  the  con- 
tract between  defendant  and  Magee  to  have 
been  read  in  evidence.  We  further  think 
that  the  evidence  of  Alridge  was  competent 
As  we  have  said,  this  man  Magee  was  a 
stranger.  He  was  known  to  the  defendant 
as  engaged  in  some  kind  of  business  with 
the  people  of  Lenoir,  and  Alridge  offered  to 
prove  that  before  the  plaintiff  bought  the 
note  he  had  been  told  by  Alridge  that  Magee 
was  engaged  in  a  fraudulent  business,  and 
had  defrauded  him,  and  showed  him  the 
evidence  of  It  in  writing.  The  plalntlCTs 
counsel,  in  his  contention  that  the  evidence 
of  Alridge  was  not  competent,  cited,  among 
other  cases,  three  from  our  own  Reports,— 
Uolmesly  v.  Hogue,  47  N.  C.  393,  Withrow 
V.  Biggerstaff,  87  N.  0.  176,  and  Wlnbome 
V.  Lassiter,  89  N.  0.  1.  We  think  the  law 
of  those  cases  does  not  apply  to  the  facts 
of  this  case.  In  the  first  of  them,— Holmesly 
V.  Hogue, — it  being  an  action  by  a  creditor  to 
establish  the  fraudulency  of  a  certain  con- 
veyance made  by  the  debtor,  defendant,  it 
was  held  that  a  fraudulent  transfer  of  other 
property,  which  had  been  made  by  the  de- 
fendant to  another  person,  could  not  be  of- 
fered as  evidence  to  prove  the  fraud  under 
investigation;  and  the  two  other  cases  in- 
volve the  same  rule  of  evidence.  In  our 
case  the  question  is  whether,  in  a  suit  by 
the  assignee  of  a  note  against  the  makw, 
evidence  tending  to  show  that  the  payee,  a 
stranger  in  the  community,  and  known  to 
tlie  assignee  to  be  engaged  in  some  kind  of 
business,  was  engaged  in  a  fraudulent  busi- 
iieKS,  and  bad  defrauded  another  person, 
whose  note  he  bad  taken  in  the  course  of  that 
Imsiness,  and  that  those  facts  had  been  made 
known  to  the  assignee  before  he  purchased 
the  note  in  suit,  is  admissible  to  show  circum- 
stances calculated  to  attract  the  assignee's 
notice!  put  him  on  his  guard,  and  stimulate 
inquiry  ns  to  the  character  of  the  note. 
There  are  facts  in  this  case  not  found  lii 
Farthing  v.  Dark,  111  N.  C.  243,  16  S.  E. 


337,  and  the  decision  there  in  upholding  in 
its  integrity  the  law  in  reference  to  the 
rights  of  the  holders  of  negotiable  notes  is 
the  extreme  limit  of  that  doctrine.  We  can 
go  no  farther  with  it. 
New  triaL 


COOK  T.  AUBRICAN  EXCH.  BANK  et  al. 

(Supreme  Court  of  North  Carolina.    Oct.  7, 

1902.) 

APPEAL— RBHAND—OIRBCTINO  JtlDOMBNT— 
OPBNINO  DEFAULT. 
1.  Where  the  supreme  court  has  decided  that 
the  trial  court  erred  in  not  rendering  judgment 
for  plaintiff  by  default,  and  has  remanded  the 
case,  it  is  within  the  discretion  of  the  trial 
court  to  allow  defendant  to  answer;  Code,  { 
274,  authoricing  the  judge  to  allow  an  answer 
or  reply  to  be  made  after  the  time  limited. 

On  petition  for  rehearing.  Petition  grant- 
ed, and  Judgment  reversed. 

For  former  opinion,  see  41  S.  E.  67. 

Busbee  &  Busbee,  6.  W.  Ward,  and  Nor- 
ris  Morey,  for  petltlonei'B.  E.  F.  Aydlett  and 
F.  H.  Busbee,  for  resiwndent 

MONTGOMERY,  J.  This  case  la  before 
iu  again  upon  the  defendants'  petition  to 
rehear.  We  have  had  it  under  consideration 
twice  before,  and  it  will  be  found  reported  in 
129  N.  C.  149,  89  S.  E.  746,  and  130  N.  C. 
183,  41  8.  B.  67.  On  the  first  appeal  the 
plaintilTs  alleged  grievances  were:  First, 
the  refusal  of  the  court  below  to  grant  bim 
a  Judgment  upon  a  verified  complaint,  no  an- 
swer having  been  made;  and,  second,  that 
his  honor  vacated  the  attachment  which  had 
been  sued  out  and  levied  upon  the  defendants' 
property  by  the  plaintiff.  The  vacatiwi  of 
the  attachment  seemed  to  have  been  ac- 
quiesced In  by  the  pialutlfl  when  It  came  to 
be  argued  here,  and  we  held  that  the  agree- 
ment entered  into  between  the  counsel  on 
both  sides,  and  set  out  in  the  first  reported 
case,  amounted  to  a  general  appearance  In 
\he  action  by  the  defendants,  and  that,  as 
the  complaint  was  filed  and  duly  verified, 
and  no  answer  having  been  made  for  two 
terms,  the  plaintiff  was  entitled  to  his  Judg- 
ment at  that  time,  and  that  the  Judge  was 
In  error  In  refusing  it  We  are  of  that  opbi- 
ion  still  on  those  questions.  The  opinion 
of  this  court  in  the  first  appeal  reached  the 
superior  court  of  Dare  in  time  for  Its  No- 
vember term,  1901,  when  the  plaintiff  moved 
for  Judgment  according  to  that  opinion.  At 
the  same  time  the  defendants,  still  claiming 
a  special  appearance,  entered  a  motion  to 
dismiss  the  action  "for  want  of  legal  service." 
Later  the  defendants  withdrew  their  motion, 
and  asked  leave  of  the  court  to  answer  tbe 
complaint  Tbe  court  refused  the  plaintiff's 
motion,  and  granted  to  the  defendants  leave 
to  file  an  answer,  which  was  done.  The 
plaintiff  appealed  from  both  rulings.     Upon 

T  1.  See  Appeal  and  Error,  vol.  t.  Cant.  Dla.  {) 
4677,   4679. 
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that  appeal  this  court  held  that  his  honor 
})«Iow  erred  In  not  renaerlng  Judgment  for 
the  plalntlCFs,  and  that  it  was  not  within  his 
discretion  to  reopen  the  case  for  further 
pleadings,  or  for  any  other  purpose.  The  rea- 
son assigned  by  this  court  for  its  holding 
was  that  the  matter  in  controversy  had  been 
concluded  by  the  decision  of  this  court  on 
the  first  appeal;  in  other  words,  that  the 
opinion  of  this  court  In  the  first  appeal  was  a 
final  determination  of  the  matter  in  contro- 
versy between  the  parties.  After  a  full  con- 
sideration of  the  petition  to  rehear,  we  think 
there  was  error  in  our  conclusion  upon  the 
last  appeal. 

We  overlooked  the  fall  significance  of  the 
case  of  Griffin  v.  Light  Co.,  Ill  N.  C.  434, 
16  S.  E.  423.  There  the  plalntlflT  had  put  in 
a  verified  complaint,  and  the  defendant  had 
failed  to  verify  its  answer,  and  the  Judge  be- 
low had  refused  to  grant  judgment  for  the 
plalntur  on  the  motion  of  his  counsel.  This 
court  said  that  that  was  appealable  error, 
and  the  court  added:  "Since,  however,  the 
case  goes  back,  it  will  be  in  the  discretion 
of  the  Judge  below  to  permit  a  verified  an- 
swer to  be  filed."  Code,  i  274.  Whether  he 
will  permit  this  should  largely  depend  wheth- 
er the  defendants  can  satisfy  him  that  they 
had  a  meritorious  defense,  for  it  is  unques- 
tionably true  that  "a  delay  of  Justice  is  often 
a  denial  of  Justice." 

It  was  in  the  power  of  this  court  to  have 
entered  a  Judgment  here  upon  the  first  ap- 
peal, but  it  ^as  not  done.  So  the  case  was 
sent  back  to  the  soperior  court  with  a  decl- 
8ioD  upon  the  question  then  involved;  1.  e., 
the  right  of  the  plaintiff  to  his  Judgment  un- 
der the  then  existing  circumstances,  where 
there  was  a  verlflea  complaint  and  no  an- 
swer. There  was  no  Judgment  in  the  court 
below  at  the  time  of  the  decision  of  this 
court,  nor  has  one  ever  been  rendered  in 
that  court  up  to  this  time.  When,  there- 
fore, the  plaintiff  made  his  motion  for  Judg- 
ment, and  the  defendant  asked  leave  to  file 
an  answer,  his  honor,  looklDg  at  the  cnse  In 
all  Its  aspects,  considered  it  proper  to  let 
the  defendant  be  beard  by  an  answer,  and 
upon  a  reconsideration  of  the  whole  matter 
we  are  decidedly  of  the  opinion  that  the  rul- 
ing was  a  correct  one.  And  this  view  of  the 
case  in  no  wise  conflicts  with  the  cases  of 
Calvert  v.  Peebles,  82  N.  C.  334,  and  Dob- 
aon  V.  SImonton,  100  N.  0.  60,  6  S.  E.  309. 
In  those  cases  It  was  held  that,  where  this 
court  affirmed  the  Judgment  of  the  court  be- 
low, that  court  had  no  right  or  power  to 
disturb  or  modify  the  Judgment  In  any  re- 
spect, and  that  such  Judgment  could  only  be 
corrected  or  modified  by  a  direct  proceed- 
ing, as  pointed  out  In  those  last-mentioned 
cases.  Neither  is  the  case  of  Banking  Co. 
V.  Morehead,  120  N.  C.  279,  35  8.  E.  593,  In 
conflict  with  this  decision,  for  the  reason  that 
the  Judgment  of  the  superior  court  was  not 
filtered  or  modified  by  the  proceedings  which 
took  place  after  the  decision  of  this  court 


The  Judgment  was  not  interfered  with  by 
those  proceedings,  but  only  the  respective 
liabilities  of  the  defendants  to  each  other, 
and  not  to  the  plaintiff,  were  investigated. 

In  retracing  our  steps  in  this  case  to  the 
path  of  former  adjudications,  we  are  glad 
that  we  have  corrected  a  mistake  of  practice 
and  not  one  Involving  the  rights  of  property. 

Petition  allowed,  and  case  remanded  for 
further  proceedings.    Petition  allowed. 


PERRY  V.  BANK  OP  SMITHPIELD. 

(Supreme  Court  of  North  Carolina.    Oct  7, 

1902.) 

CHECKS— ACTION  BT  HOLDER— LIABILITT  OF 
BANK. 

1.  In  a  cash  sale  of  cotton  the  seller  accepted 
the  buyer's  check  in  payment.  The  buyer  sold 
a  part  of  it  to  a  third  party,  drawing  his  draft 
on  him  for  the  payment,  and  depositing  it,  with 
the  bill  of  lading,  to  his  credit  in  the  bank  on 
which  the  check  was  drawn.  The  bank  cred- 
ited the  draft  to  the  buyer's  acconnt,  and  hon- 
ored checks  drawn  by  him,  until  his  credit  was 
reduced  below  the  amount  of  the  check  held  by 
the  seller,  without  knowledge  that  he  had 
bought  the  cotton  on  an  agreement  to  pay  cash. 
Held,  that  the  seller  could  not  maintain  an  ac- 
tion against  the  bank  for  the  purchase  money. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Johnston  coun- 
ty; Robinson,  Judge. 

Action  by  J.  W.  Perry  against  the  Bank  of 
Smlthfleld.  Prom  a  Judgment  for  phUntiff,  de- 
fendant appeals.    Reversed. 

F.  H.  Busbee  and  T.  M.  Argo,  for  appellant. 
Jas.  B.  Pou  and  Allen  &  Dortch,  for  appellee. 

CLARK,  J.  On  October  4,  1900.  the  plain- 
tiff sold  to  one  Hudson  43  bales  of  cotton  for 
cash  $2,064,  and  took  his  check  therefor  on 
defendant  bank.  On  presentation  of  the  check 
October  6th,  payment  was  refused,  the  amount 
to  the  credit  of  the  drawer  being  then  only 
$630.  Hudson,  after  the  purchase  of  the  43 
bales  from  the  plaintiff,  sold  23  bales  thereof, 
and  27  bales  bought  from  another  party,  to 
the  Rozboro  Mills,  for  $2,436,  and  drew  his 
draft  on  them  for  said  amount,  which  he  de- 
posited in  said  bank  to  his  credit,  with  bill 
of  lading  for  said  60  bales  attached.  The  oth- 
er 20  bales  bought  of  plaintiff  were  returned 
to  him  by  Hudson,  after  payment  of  his  check 
had  been  refused  by  the  bank,  and  the  plain- 
tiff seeks  In  this  action  to  recover  of  the  bank 
only  $1,127,  balance  due  him  by  Hudson. 

His  honor  correctly  instructed  the  Jury  that, 
applying  the  rale,  "the  first  money  In,  the 
first  money  out"  (Boyden  v.  Bank,  65  N.  O. 
13),  the  credit  on  the  bank's  book  October  6, 
1900,  was  part  of  proceeds  of  the  cotton 
bought  by  Hudson  and  resold  by  him  to  the 
Roxboro  Cotton  Mills.  But  the  bank  did  not 
induce  the  plaintiff  to  part  with  his  cotton, 
as  in  Smith  v.  Young.  109  N.  C.  224.  13  8. 
E.  735.    It  took  the  drafts  on  the  Roxboro 

IT  1.  See  Banks  and  Banking,  vol.  6,  Cent.  tMg.  |i 
880.  385.  f      ^^^1^ 
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Cotton  Mills  wltliout  knowledge,  as  appears 
by  plaintiff's  evidence,  that  the  cotton  had 
been  bought  upon  an  agreement  to  pay  cash. 
If  there  was  fraud,  the  bank  was  not  a  party 
to  It  When  the  draft  on  the  Boxboro  Mills 
was  delivered  to  the  bank,  the  value  thereof 
was  placed  to  Hudson's  credit  in  the  ordinary 
course  of  business,  and  all  of  said  credit  was 
paid  out  on  Hudson's  check,  save  $630,  before 
the  bank  had  notice  that  Hudson  liad  not  paid 
Perry  for  the  cotton.  The  plaintiff  has  no 
claim  upon  the  bank  by  reason  of  the  check 
drawn  on  it  by  Hudson,  which  it  has  never 
accepted  or  agreed  to  pay  (Commercial  Nat 
Bank  of  Charlotte  v.  First  Nat.  Bank,  118  N. 
C.  783,  24  S.  E.  524,  32  L.  R.  A.  712,  54  Am. 
St.  Rep.  753),  even  though  there  should  be 
standing  to  the  credit  of  the  drawer  on  the 
books  of  the  bank  a  sum  more  than  sufficient 
to  meet  the  check  (Cincinnati.  H.  &  D.  R. 
Co.  V.  Metropolitan  Nat.  Bank  [Ohio]  42  N. 
E.  700,  31  L.  R.  A.  653,  56  Am.  St.  Rep.  700), 
in  which  the  conflicting  authorities  are  cited. 
The  following,  quoted  therefrom,  we  tliink 
states  the  law  correctly,  and  certainly  accords 
with  our  own  decision  supra  (118  N.  C.  783, 
24  S.  R  524,  32  L.  R.  A.  712,  54  Am.  St. 
Rep.  753):  "Deposits  become  the  absolute 
property  of  the  bank,  impressed  with  no  trust; 
and  the  bank's  right  to  use  the  money  for 
Its  own  benefit  is  immediate  and  continuous, 
which  right  constitutes  the  consideration  for 
the  bank's  promise  to  the  depositor.  The 
bank's  agreement  with  the  depositor  involves 
or  Implies,  no  agreement  with  the  holder  of  a 
check.  The  giving  of  a  check  Is  not  an  as- 
signment of  so  much  of  the  creditor's  claim. 
It  passes  no  title,  legal  or  equitable,  to  the 
holder  in  the  moneys  previously  deposited; 
nor  does  It  create  a  lien  on  the  fond,  for 
there  Is  no  special  fund  out  of  which  the 
check  can  be  paid;  nor  does  it  transfer  any 
money  to  the  credit  of  the  bolder.  It  is  sim- 
ply an  order  which  may  be  countermanded 
and  payment  forbidden  any  time  before  It  to 
actually  cashed  or  accepted.  If  accepted,  then 
the  agreement  Is  to  pay  according  to  the  terms 
of  the  check  or  acceptance,  but  until  then 
the  payee  looks  exclusively  to  the  drawer.  He 
can  maintain  no  action  against  the  bank,  for 
the  bank  owes  to  the  payee  no  legal  duty, 
and  an  action  at  law  cannot  be  maintained  un- 
less there  Is  shown  to  have  been  a  failure  of 
legal  duty.  Being  liable  to  the  drawer  to 
account  with  him  for  failure  to  honor  hto 
check,  the  bank  cannot,  on  either  legal  or  eq- 
uitable considerations,  be  held  at  the  same 
time  liable  to  the  holder  of  the  check.  Tested 
by  these  mles,  the  plaintiff  can  have  no  cause 
of  action  against  the  bank."  To  same  effect. 
Bank  v.  Millard,  77  U.  S.  162,  19  L.  Ed.  807. 
It  was  the  plaintiff's  own  fault  that  he  took 
an  order  on  another  party,— a  check  on  the 
bank,— Instead  of  requiring  the  cash.  The 
credit  was  extended  to  Hudson,  not  to  the 
bank.  The  $630  to  the  credit  of  Hudson  when 
the  check  was  presented  was  not  a  special 
fund,  nor  in  fact  any  fund  which  could  be  fol- 


lowed. It  was  simply  an  Indebtedness  from 
Hudson  to  the  bank,  which  the  latter  could 
discharge  by  paying  subsequently  other  checks, 
or  by  charging  up  to  Hudson  any  indebted- 
ness It  held  against  him.  If  It  did  neither. 
It  would  remain  an  indebtedness  for  which 
Hudson  could  bring  action,  but  not  the  plain- 
tiff. It  would  seriously  Impair  the  usefulness 
of  banks,  which  are  accustomed  to  credit  to  a 
depositor  any  proceeds  of  drafts  with  blU  of 
lading  attached,  If,  whenever  It  turns  out  that 
the  depositor  has  not  paid  in  full  for  the  prop- 
erty bought  by  him,  the  seller  can  hold  the 
bank  responsible  for  the  balance  of  the  pur- 
chase money,  which  Is  a  matter  between  seller 
and  buyer,  and  which  cannot  concern  the 
bank  when  the  seller  has  turned  over  the  prop- 
erty to  the  depositor.  If  the  title  is  defective, 
that  concerns  the  party  in  receipt  of  the  cot- 
ton, and  not  the  bank.  Finch  v.  Gregg,  126 
N.  C.  176,  35  S.  E.  251,  49  L.  R.  A.  679, 
and  Bank  v.  Davis,  114  N.  C.  343,  19  S.  E. 
280,  41  Am.  St.  Rep.  795,  relied  on  by  the 
plaintiff,  have  no  application  to  the  facta  of 
this  case. 

In  the  instructions  given,  that  the  plaintiff 
could  reclaim  the  property  or  the  proceeds 
thereof  in  the  hands  of  the  defendant  bank, 
there  was  error. 

DOUOLAS,  J.,  dissents. 


ARNOLD  et  al.  v.  DENNIS  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  7, 

1902.) 

APPBAti— DBFECnVB    STATKMENT— RBMAND. 

1.  Where  no  evidence  is  sent  up  in  an  action 
in  which  plaintiffs  allege  a  tenancy  in  common 
with  defendants,  and  pray  for  a  sale  for  par- 
tition, and  defendants  plead  sole  seisin,  and  the 
statement  of  the  case  fails  to  state  in  what  re- 
lation the  parties  stand  to  each  other,  or  to 
testator,  or  to  the  devisee  under  his  will  tiie 
construction  of  which  is  the  object  of  the  ap- 
peal, the  case  will  be  remanded  for  a  foller 
statement  of  facts. 

Appeal  from  superior  court  Harnett  coun- 
ty;   Robinson,  Judge. 

Proceeding  by  William  Arnold  and  others 
against  W.  D.  Dennis  and  others  for  parti- 
tion. From  a  judgment  for  defendants, 
plaintiffs  appeal.     Remanded  for  new  trial. 

Murchism  &  Johnson,  for  appellantB.  Stew- 
art &  Godwin,  for  appellees. 

PER  CURIAM.  In  this  case  made  up  by 
the  counsel  we  are  unable  to  make  a  decision 
for  want  of  a  sufficient  statement  of  the 
facts.  The  plaintiffs  allege  a  tenancy  In 
common  with  the  defendants,  and  pray  for 
a  sale  for  partition.  The  defendants  plead 
sole  seisin.  There  is  no  evidence  sent  up. 
and  the  statement  of  the  case  fails  to  state 
in  what  relation  the  parties  stand  to  each 
other,  or  to  the  testator,  or  to  the  devisee 


1 1.  Sea  Appeal   and   Error,  vol.   S,   Cant.   Die.  I 
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Nancy  B.  Tbomas,  named  In  the  seventli 
Item  of  the  will  the  construction  of  which 
seems  to  have  been  the  object  of  the  ap- 
peal. The  cnse  must  be  remanded  for  a 
fuller  statement  of  the  facts  to  be  brought 
out  on  a  new  trial. 
New  trial. 


ARNOLD  et  al.  v.  HARDY  et  ux. 
(Supreme  Court  of  North  Carolina.    Oct.  7, 
1902.) 
APPEAli— CASE— STATEMENT  OP  FACTS. 
1.  Ou  an  appeal  iaTolving  the  construction  of 
a  will  in  which  it  is  essential,  for  a  determina- 
tion, to  know  whether  or  not  a  certain  person 
died    without  issue,   a   statement   in  the   case 
made  up  by  couusel,  that  "plaintiffs  claim  that 
he  died  without  issue,"  is  not  sufUcient. 

Appeal  from  superior  court,  Harnett  coun- 
ty;   Robinson,   Judge. 

BJectment  by  William  Arnold  and  others 
against  C.  Hardy  and  wife.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Re- 
manded for  new  trial. 

Murchison  &  Johnson,  for  appellants.  O. 
J.  Spears  and  T.  M.  Argo,  for  appellees. 

PER  CURIAM.  For  the  reasons  given 
in  the  case  of  Arnold  v.  Dennis  (at  this  term 
of  court)  42  S.  E.  5K2,  and  also  for  the  addi- 
tional reason  that  it  does  not  appear  that  F. 
H.  Thomas,  the  devisee  in  item  8  of  the  will 
(a  construction  of  which  seems  to  be  the 
puriMse  of  the  appeal),  died  without  issue, 
the  most  material  part  of  the  case,  this  case 
must  go  back  for  a  new  trial.  It  is  said  in 
the  statement  of  the  case  that  "plaintiffs 
claim  that  he  died  without  issue,"  but  sure- 
ly that  must  be  found  as  a  fact  before  it 
can  be  expected  that  we  should  make  a 
decision  in  the  matter.  The  case  was  made 
up  by  counseL 

New  trial 


HOUSE  V.  SEABOARD  AIR  LINE  R.  CO. 

(Supreme   Court  of   North  Carolina.     Oct.   7, 

1002.) 

NONSTHT— RAILROADS-PERSONAL  INJURIES- 
CONTRIBUTORY  NEGLIGENCE  —  CONFLICT- 
ING EVIDENCE  —  JURY  QUESTION  —  BURDEN 
OF  PROOF. 

1.  On  motion  for  nonsuit,  plaintiff's  evidence 
must  be  accepted  as  true,  and  ail  the  evidence 
must  be  construed  most  favorably  to  him. 

2.  Where  there  is  a  conflict  in  tlie  evidence 
in  an  actiou  against  a  railroad  company  for  in- 
juries received  by  plaintifF,  the  question  of  con- 
tributory negligence  is  for  the  jury  under  proper 
instructions. 

3.  Where  there  is  a  conflict  in  the  evidence  as 
to  contributory  negligence,  in  an  action  for 
injuries  received  by  plaintiff,  the  court  cannot 
direct  a  verdict  for  defendant;  he  having,  un- 
der Acts  1887,  c.  33,  requiring  contributory 
negligence  to  be  pleaded  and  proved,  the  burden 
of  proving  contributory  negligence. 


Appeal  from  superior  court,  Franklin  coun- 
ty; Justice,  Judge. 

Action  by  J.  W.  House  against  the  Sea- 
board Air  Line  Railroad  Company.  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  Re 
versed. 

F.  S.  Spruill,  for  appellant  Day  &  Bell, 
for  appellee. 

COOK,  J.  Upon  the  conclusion  of  the  evi- 
dence, defendant  moved  the  Judge  to  instruct 
the  jury  that,  considering  all  the  evidence,  it 
would  be  their  duty  to  answer  the  second  Is- 
sue, to  wit,  "Did  plaintiff  by  his  own  negli- 
gence oontribute  to  his  own  Injury?"  "Yes." 
The  judge  thereupon  intimated  that  he  would 
so  hold,  and  sO  instruct  them;  plaintiff  sub- 
mitted to  a  nonsuit,  and  appealed. 

After  carefully  reading  the  evidence  of 
plaintiff,  and  that  of  defendant  (69  pages  of 
the  printed  record),  we  find  It  to  be  very  con- 
flicting. If  the  evidence  of  plaintiff  be  be- 
lieved (and  it  must  be  accepted  as  true,  and 
all  the  evidence  construed  in  the  most  favor- 
able light  to  him,  upon  a  motion  to  nonsuit), 
then  the  jury  would  be  warranted  In  finding 
that  he  was  not  negligent;  while  If  that  of 
plaintiff  be  not  believed,  and  that  of  defend- 
ant should  be  believed,  then  the  Jury  would 
be  warranted  in  finding  that  he  was  negli- 
gent and  but  for  such  negligence  the  injury 
wonld  not  have  occurred.  What  is  negli- 
gence, or  contributory  negligence,  is  a  ques- 
tion of  law  upon  a  given  or  ascertained  state 
of  facts,  to  be  decided  by  the  court.  But 
when  the  facts  are  not  ascertained,  and  are 
in  dispute,  then  negligence  becomes  a  mixed 
question  of  law  and  fact  and  it  is  the  duty 
of  the  judge  to  leave  the  question  of  fact  tO' 
be  found  by  the  Jury  under  proper  instruc- 
tions concerning  the  rule  of  ordinary  care, 
and  to  apply  the  law  to  the  facts  as  they 
may  find  them.  Miller  v.  Railroad  Co.,  128 
N.  C.  26,  88  S.  E.  29,  and  cases  there  cited; 
Moore  V.  Railway  Co.,  128  N.  C.  465,  39  S.  B. 
67. 

Here,  the  facts  were  not  found,  and  the 
evidence  concerning  them  conflicting,  with 
the  burden  of  proving  contributory  negligence 
resting  upon  defendant  Acts  1887,  c.  33. 
So  his  honor  errea  in  ruling  that  he  would 
direct  the  Jury  to  answer  the  second  issue, 
"Yes."  The  principle  that  the  court  cannot 
direct  a  verdict  In  favor  of  a  party  upon 
whom  rests  the  burden  of  proof  is  now  too 
well  settled  to  admit  of  discussion.  Coz  v. 
RaUroad  Co.,  123  N.  C.  604,  31  S.  B.  848, 
and  cases  there  cited.  Under  rule  31  of  the 
rules  of  practice  of  this  court  (39  S.  B.  Till), 
plaintiff's  motion  is  allowed,  and  the  entire 
cost  of  printing  the  transcript  on  appeal  wiU 
be  taxed  against  defendant 

New  trial. 
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ARRINGTON  v.  ARRINGTON. 

(Supreme  Court  ot  North  Carolina.     Oct  14, 
1902.) 

APPBAI^LAW    OP   THK    CASE-BANKROPTCT— 

FINAL  JUDGMENT  FOR  ALIMONY— EFFECT 

OP  DISCHARGE  OF  BANKRUPT. 

1.  Where,  on  a  prior  appeal,  it  was  held  that 
a  foreigu  judgment  for  alimony  was  a  final 
judgment,  and  therefore  enforceable  in  the 
state  of  North  Carolina,  auch  decision  consti- 
tuted the  law  of  the  case,  and  was  not  review- 
able on  a  subsequent  appeal. 

2.  A  final  judgment  for  alimony  Is  a  judg- 
ment provable  against  the  estate  of  a  bankrupt, 
and  heuce  the  bankrupt's  discharge  coustitutes 
a  discharge  from  the  judgment. 

Appeal  from  superior  court.  Wake  county; 
Allen,  Judge. 

Action  by  P.  D.  B.  Arrington  against  W. 
H.  Arrington  to  enforce  a  foreign  Judgment 
for  alimony.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

F.  S.  Sprnill  and  Shepherd  &  Shepherd,  for 
appellant.  Marion  Butler  and  J.  W.  Hins- 
dale, Jr.,  for  appellee. 


FUBCHES,  C.  J.  This  Is  an  action  brought 
In  the  superior  court  of  Wake  county  to  en- 
force the  collection  of  alimony  due  the  plain- 
tiff under  a  decree  of  a  court  of  competent 
Jurisdiction  In  the  state  of  Illinois.  The 
plaintiff's  right  to  recover  In  this  action  Is 
contested  by  the  defendant  upon  the  ground 
that  it  appeared  that  the  plaintiff  obtained  a 
-decree  for  divorce  a  vinculo  matrimonii,  and 
alimony  Is  not  allowed  by  the  laws  of  North 
Carolina  where  this  is  the  case.  Also  upon 
the  ground  that  the  decree  for  alimony  In 
the  state  of  Illinois  was  not  a  final  Judgment, 
and  for  that  reason  could  not  be  the  basis 
of  an  action  in  this  state.  Defendant  also 
pleaded  the  statute  of  limitations,  and,  the 
Judge  of  the  superior  court  being  of  opinion 
tnat  plaintiff's  right  of  action  was  barred  by 
the  statute  of  limitations,  the  plaintiff  sub- 
mitted to  a  Judgment  of  nonsuit,  and  appeal- 
-ed  to  this  court.  Upon  the  hearing  In  this 
-court  it  was  held  that  plaintiff's  right  of  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tious,  and  that  the  Judgment  sued  on  was  a 
final  Judgment,  and,  although  alimony  Is  not 
allowed  in  this  state  upon  a  decree  of  abso- 
lute divorce,  that,  as  it  was  admitted  that  it 
was  so  allowed  by  the  laws  of  Illinois,  and 
■as  the  constitution  of  the  United  States  (ar- 
ticle 4,  §  1)  required  the  courts  of  this  state 
-to  give  to  the  Judgments  of  Illinois  the  same 
validity,  force,  and  effect  they  had  in  that 
-state,  this  court  held  that  plaintiff  was  enti- 
tled to  recover  upon  a  proper  authentication 
xjf  said  Judgment.  127  N.  C.  190,  37  S.  E. 
112.  We  then  held  that  the  Illinois  judg- 
ment sued  on  was  a  final  judgment,  and  we 
80  hold  now.  And  as  t^e  bankrupt  act  pro- 
vides for  the  proof  of  Judgments  against  the 
bankrupt's  estate,  we  hold  that  this  Illinois 
Judgment  was  a  provable  claim,  and  a  dis- 


charge In  bankruptcy  Is  a  discharge  against 
the  same. 
Error. 

DOUGLAS,  J.  (concurring).  I  am  con- 
strained to  concur  In  the  opinion  of  the  court 
as  a  matter  of  law  as  well  as  Justice  under 
the  peculiar  circumstances  of  this  case.  And 
yet  I  am  not  Inadvertoit  to  the  cases  of 
Lynde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct. 

555.  43  L.  I<:d.  810,  <and  Audubon  v.  Shuf eldt, 
181  U.  S.  575.  21  Sup.  Ct.  735,  45  L..  Ed.  1009. 
In  the  former  It  was  held  (after  the  rendi- 
tion of  our  former  opinion  in  this  case),  on 
appeal  from  the  court  of  appeals  of  New 
York,  that  the  courts  of  that  state  were 
bound  by  a  decree  for  alimony  rendered  in 
the  state  of  New  Jersey  only  to  the  extent 
of  the  alimony  therein  declared  to  be  due 
and  payable  at  the  rendition  of  the  decree. 
The  court  says,  on  page  187,  181  TJ.  S.,  page 

556,  21  Sup.  Ct.,  45  L.  Ed.  1009:  "The  de- 
cree fin  New  Jersey]  for  the  payment  of 
$8,840  was  for  a  fixed  sum  already  due,  and 
the  Judgment  of  the  court  below  was  propaly 
restricted  to  that.  The  provision  of  tbe  pay- 
ment for  alimony  in  the  future  was  subject 
to  the  discretion  of  tbe  court  of  chancery  of 
New  Jersey,  which  might  at  any  time  alter 
it,  and  was  not  a  final  Judgment  for  a  fixed 
sum.  The  provisions  for  bond,  sequestra- 
tion, receiver,  and  injunction,  being  in  tbe 
nature  of  execution,  and  not  of  Judgment, 
could  have  no  extraterritorial  operation;  but 
the  action  of  the  courts  of  New  York  In  these 
respects  depended  upon  the  local  statutes 
and  practice  of  the  state,  and  involved  no 
federal  question."  I  have  quoted  this  para- 
graph because  It  clearly  and  forcibly  ex- 
presses my  reasons  for  dissenting  from  the 
former  opinion  of  this  court  in  the  case  at 
bar.  However,  this  court  decided  that  the 
Illinois  Judgment  fur  future  alimony  was  a 
final  Judgment,  which  could  neither  be  re- 
viewed nor  modified  In  the  courts  of  this 
state.  That  decision  became  the  law  of  this 
case,  and  is  now  binding  to  that  extent  ui)on 
this  court.  "Setzer  v.  Setzer,  129  N.  C.  296, 
40  S.  E.  62;  Illinois  v.  Illinois  Cent  R.  Co., 
184  U.  S.  77,  22  Sup.  Ct  300,  46  L.  Ed.  44ft 
In  Audubon  v.  Shufeldt,  181  U.  S.  575,  21 
Sup.  Ct  735.  45  L.  Ed.  1009,  the  court  held 
that  "alimony,  whether  in  arrear  at  the  time 
of  an  adjudication  In  bankruptcy,  or  accru- 
ing afterwards,  Is  not  provable  In  bankrupt- 
cy, or  barred  by  the  discharge."  As  this  Is 
a  federal  question,  I  would  feel  bound  by 
this  decision  If  it  directly  applied  to  the  pe- 
culiar facts  of  the  case  at  bar.  The  decision 
is  evidently  based  upon  the  dominating  idea 
that  a  decree  for  alimony  is  not  a  final  Judg- 
ment or  decree.  The  court  says,  on  page 
577,  181  U.  S.,  page  736,  21  Sup.  Ct.  45  L. 
Ed.  1009:  "Generally  speaking,  alimony  may 
be  altered  by  the  court  at  any  time,  as  the 
circumstances  of  the  parties  may  require. 
The  decree  of  a  court  of  one  state,  Indeed, 
for  the  present  payment  of  a  definite  sum  ot 
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mouey  as  alimony,  l8  a  record  which  Is  enti- 
tled to  full  faith  and  credit  in  another  state, 
and  may,  therefore,  be  there  enforced  by 
suit.  But  Its  obligation  in  that  respect  does 
not  affect  its  nature.  In  other  respects  ali- 
mony cannot  ordinarily  be  enforced  by  action 
-at  law,  but  only  by  application  to  tlie  court 
which  granted  It,  and  subject  to  the  discre- 
tion of  that  court  •  •  •  And,  as  the 
court  of  appeals  of  the  District  of  Columbia 
has  more  than  once  said:  The  allowance 
of  alimony  is  not  in  the  nature  of  an  abso- 
lute debt.  It  is  not  unconditional  and  un- 
changeable. It  may  be  changed  in  amonnt, 
«yen  when  In  arrears,  upon  good  cause 
shown  to  the  court  having  Jurisdiction.' " 
Herein  lies  the  difference.  If  our  former  de- 
cision was  correct,— and  It  cannot  now  be 
questioned  by  either  party  to  the  action,— the 
platutlfl'  sued  upon  a  final  Judgment  upon  a 
fixed  sum  then  due.  In  the  enforcement  of 
■which  this  state  had  no  discretion  whatever. 
Such  a  Judgment  comes  clearly  within  the 
terms  of  the  bankrupt  act  of  1898,  which  in- 
cludes, in  section  63,  among  the  debts  which 
may  be  proved  in  banliruptcy,  "a  fixed  lia- 
bility, as  evidenced  by  a  judgment  or  an  in- 
strument in  writing,  absolutely  owing."  If 
the  plaintiff's  Illinois  Judgment  had  not  been 
held  to  be  a  "fixed  liability,"  It  would  have 
been  subject  to  review  in  this  state,  where, 
on  grounds  of  public  policy,  no  alimony  Is 
Allowed  upon  a  dIVorce  a  vinculo.  In  con- 
curring in  the  opinion  of  the  court  I  feel  that 
the  spirit  and  Intent  of  the  law  have  been 
followed,  albeit  by  a  somewhat  circuitous 
route,  not  entirely  of  my  own  choosing. 

GT.ARK,  J.  (concurring).  When  this  cause 
was  here  before  (127  N.  C.  190,  37  8.  B.  112), 
two  members  of  the  court  dissented,  giving 
as  one  ground  of  dissent  that  the  causa  litis, 
being  a  Judgment  for  future  alimony,  was  in- 
terlocutory, and  an  action  could  not  be  main- 
tained thereon;  citing  Lynde  y.  Lynde,  162 
N.  Y.  418,  66  N.  B.  970,  48  L.  B.  A.  679,  76 
Jim.  St  Rep.  322,  which  has  been  since  sus- 
tained on  writ  of  error.  181  U.  S.  183,  21 
Sup.  Ct  555,  45  L.  Ed.  810.  But  the  majority 
of  this  court  sustained  plaintiff's  contention 
that  it  was  a  final  Judgment  and  therefore 
a.n  action  could  be  maintained  ui>on  it  Now 
that  the  defendant  has  obtained  his  dis- 
charge in  bankruptcy,  the  plaintiff  Is  again 
before  the  court,  contending  that  the  UllnoiB 
Judgment  for  alimony  was  not  a  final  Judg- 
ment and  hence  the  discharge  in  bankruptcy 
4oes  not  release  defendant's  liability.  In 
view  of  the  subsequent  decision  of  the  fed- 
eral supreme  court  above  cited,  it  may  be 
said  here  that  it  this  matter  were  before  us 
on  a  rehearing,  we  would  reverse  our  former 
decision;  but  that  decision  is  the  law  of  this 
case,  for  a  rehearing  is  not  admissible  under 
the  form  of  another  appeal.  Perry  v.  Rail- 
road Co.,  129  N.  G.  333,  40  S.  E.  101,  and 
cases  there  cited.  But  the  plaintiff  is  in  no 
Wise  hurt    Could  we,  on  this  second  appeal. 


reverse  our  former  decision,  and  hold  the 
Illinois  judgment  Interlocutory,  this  actlou 
must  be  dismissed.  Adhering,  as  we  must, 
to  that  decision  as  the  law  of  this  case,  the 
Illinois  Judgment  is  a  final  Judgment,  and 
the  defendant  is  protected  by  the  discharge 
in  bankruptcy.  So,  quacunque  via,  this  long 
litigation  Is  at  an  end. 

COOK.  J.,  oop'-urs  with  CLARK,  J. 


COLEMAN  et  al.  v.  HOWELL  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  14, 
1902.) 

ADMINISTRATORS  —  JWDGMENT8  —  COT^LAT- 
ERAL  ATTACK-JUDGMENTS  OF  COURTS  OP 
OTHER  STATES  —  FRAUD  —  CONCLUSIVENESS 
OF  DECISIONS— JUDGMENTS  ON  PLEADINUS- 
INJUNCTION— CONTINUANCE  TO  HEARING. 

1.  Where,  in  an  action  against  an  adminis- 
ti-ator  and  others,  it  is  alleged  that  defendant's 
iuteKtate,  as  administrator  of  another,  fraudu- 
lently converted  the  assets  of  his  intestate  in 
ouother  state,  the  fact  that  the  courts  of  such 
state  discharged  an  administratrix  of  defend- 
ant's intestate  was  immaterial,  there  being  no 
allegation  of  maladministration  against  her. 

2.  Const  U.  S.  ai-t.  4,  §  1,  declaring  that  full 
faith  and  credit  shall  be  given  in  each  state  to 
the  judicial  proceedings  In  every  other  state, 
does  not  prevent  the  impeachment,  ou  the 
ground  of  fraud,  of  an  order  of  the  probate 
court  of  another  state  discharging  an  admin- 
istrator and  settling  his  account. 

3.  Code  Ga.  18K2,  §  2U08,  declares  that  a 
discharge  obtained  by  an  administrator  by 
means  of  fraud  practiced  on  the  heirs  or  or- 
dinary is  void,  and  may  be  set  aside  on  motion 
and  proof  of  the  fraud.  Section  8828  declares 
that  a  judgment  that  is  void  may  be  attaclied  in 
any  court  and  by  anybody;  and  section  8.')04 
provides  that  the  judgment  of  a  court  having  no 
jurisdiction  of  the  person  and  subject-matter,  or 
void  for  any  cause,  is  a  mere  nQllity,  and  may 
be  so  held  in  any  court  when  it  becomes  ma- 
terial to  the  interest  of  the  parties  to  consider 
it.  Held,  that  under  such  statutes  a  judgment 
of  the  Georgia  probate  court  discharging  an  ad- 
ministrator was  impeachable  in  North  Carolina 
for  fraud  of  the  administrator  practiced  on  the 
court  and  the  heirs  at  law. 

4.  Where  an  injunction  in  an  action  for  dev- 
astavit against  an  administrator,  brought  in 
the  state  where  the  administration  proceedings 
were  pending,  was  denied  for  insufficiency  of 
the  complaint,  and  the  case  was  not  decided 
on  its  merits,  such  decision  was  not  a  bar  to 
an  action  subsequently  brought  in  another  state 
to  set  aside  for  fraud  an  order  discharging  the 
administrator,  on  the  ground  that  such  action 
established  the  validity  of  the  order. 

6.  Where  it  was  alleged  that  a  deceased  ad- 
ministrator had  converted  the  assets  and  ob- 
tained his  discharge  in  another  state  through 
fraud  practiced  on  the  probate  court  and  tlie 
heirs  at  law,  and  that  the  property  had  been 
brought  into  North  Carolina,  where  it  was  be- 
ing converted  by  defendants,  the  heirs  of  such 
administrator,  a  temporary  injunction  restrain- 
ing defendants  from  converting  to  their  own  use 
or  removing  from  the  state  such  assets  in  their 
possession  was  properly  continued  to  the  hear- 
ing of  the  cause. 

Appeal  from  superior  court,  Columbus 
county;  Robinson,  Judge. 

Action  by  Vina  Ann  Coleman  and  others 
against  W.  G.  Howell,  administrator  of  the 
estate  of  M.  Q.  Coleman,  deceased,  and  oth- 
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en.    From  an  order  continuiiig  an  Injunction 
to  the  bearing,  defendants  appeal.    Affirmed. 

J.  D.  Shaw,  Shepherd  &  Shepherd,  and  Ste- 
phen Mclntyre,  for  appellants.  D.  J.-  Lewis 
and  McLean  &°  McLean,  for  appellees. 

CLARK,  J.  This  is  an  appeal  from  an  in- 
junction to  the  hearing  restraining  the  wid- 
ow and  children  of  M.  Q.  Coleman  from  con- 
verting to  their  own  use  or  removing  from 
the  state  the  assets  of  the  estate  of  D.  K. 
Coleman,  which  it  Is  alleged  are  in  their  pos- 
session, and  the  appointment  of  a  receiver 
thereof.  It  appears  that  D.  K.  Coleman  died 
domiciled  in  Ware  county,  Ga.,  In  January, 
1895,  leaving  as  bis  only  distributees  and 
heirs  at  law  the  plaintiffs  and  defendants,  or 
those  under  whom  they  claim.  M.  Q.  Cole- 
man was  in  March,  1893,  appointed  adminis- 
trator in  Georgia;  took  into  his  custody  tlie 
estate,  which  the  plaintiffs  herein  allege  was 
worth  more  than  $100,000;  and  in  OetobCT, 
1895,  he  obtained  from  the  ordinary  an  or- 
der discharging  him  in  full  settlement.  M. 
K.  Coleman  died  in  May,  1897,  and  his 
wife  administered  on  the  estate,  and  receiv- 
ed a  similar  order  of  discharge,  in  June, 
1900.  The  plaintiffs  allege  In  fuU  detail 
and  duly  itemized  and  specified  many  and 
sundry  fraudulent  acts  of  said  M.  Q.  Cole- 
man, by  which  he  converted  to  his  own  use 
the  gi%at  bulk  of  the  assets  of  D.  K.  Cole- 
man, and,  further,  "that  on  October  7,  1895, 
upon  the  fraudulent  concealment  from  the 
court  of  ordinary  in  the  county  of  Ware  of 
the  acts  hereinbefore  set  out,  without  any 
per.<!onal  service  upon  these  plaintiffs,  and  in 
their  absence,  and  without  any  of  them  be- 
ing represented  by  any  attorney,  and  without 
their  knowledge  of  the  fraudulent  repre- 
sentations made  by  the  said  M.  Q.  Coleman 
upon  his  application  for  discharge,  or  of  the 
fraudulent  practices  of  which  the  said  M.  Q. 
Coleman  had  been  guilty,  as  hereinbefore  set 
out  he  was  granted  letters  of  dismissal  as 
administrator  upon  said  estate  by  the  court 
of  ordinary  of  the  county  of  Ware."  The 
plaintiffs  further  allege  the  false  and  fraudu- 
lent representations  by  which  said  M.  Q. 
Coleman  procured  from  them  receipts  for 
their  respective  shares  of  this  estate,  and 
their  Ignorance  of  all  above-recited  repre- 
sentations and  acts  till  a  short  time  before 
instituting  this  action;  that  the  defendant 
Penelope  Coleman  has  removed  with  her 
children  to  this  state,  and  they  have  brought 
with  them  money,  goods,  and  effects  of  M. 
Q.  Coleman  (duly  itemized,  making  a  total  of 
$65,689);  and  they  allege  that  "all  or  a  great- 
er part  of  this  amount  came  from  the  estate 
of  D.  K.  Coleman,  the  same  being  the  pro- 
ceeds of  the  property,  goods,  and  effects  be- 
longing to  the  estate  of  D.  K.  Coleman, 
fraudulently  converted  by  his  administrator 
aforesaid";  and  it  is  further  alleged  that  the 
defendants  are  converting  said  property  to 
their  own  use,  and  threatening  to  remove  the 


same  from  the  state,  and,  "unless  restrained 
from  doing  so,  will  conceal  and  dispose  of 
all  the  residue  in  their  hands,  so  as  to  pre- 
vent any  recovery  of  any  part  thereof  by  the 
plataitlffs  in  this  action."  The  allegation.s 
are  full  and  specific,  and  are  sustained,  by 
affidavits  and  denied  by  counter  affidavits. 
It  Is  clearly  a  case  where  the  restraining  or- 
der should  be  continued  till  the  hearing, 
when  the  truth  of  the  disputed  matters  of 
fact  may  be  legally  and  properly  determin- 
ed, unless  the  defendants  are  protected  from 
investigation  by  the  order  of  the  ordinary  to 
Georgia  discharging  M.  Q.  Coleman  from  re- 
sponsibility; and  that  is  the  only  point  be- 
fore us.  The  order  ^scharglng  the  adminis- 
tratrix of  M.  Q.  Coleman  cuts  no  figure,  for 
there  is  no  'allegation  that  she  did  not  admin- 
ister honestly;  and  if  the  assets  which  came 
to  her  hands  were  really  the  property  of  D. 
K.  Coleman  fraudulently  and  wrongfully 
converted  by  M.  Q.  Coleman,  the  plaintiffs 
will  not  be  estopped  by  any  admlnlstratioa 
thereupon  by  his  widow.  As  to  the  dis- 
charge of  the  ordinary  in  Georgia  of  M.  Q. 
Coleman,  the  defendants  rely  upon  the  pro- 
vision In  the  constitution  of  the  United 
States  (article  4,  8  1)  "that  fuU  faith  and 
credit  shall  be  given  In  each  state  to  the 
•  •  •  Judicial  proceedings  of  every  other 
state."  It  is  well  settled  that,  subject  only 
to  the  Inquiry  as  to  the^  Jurisdiction  of  the 
court  rendering  the  Judgment  and  impeach- 
ment for  fraud  (Simmons  v.  Saul,  138  TT.  S. 
489,  11  Sup.  Gt.  369,  34  L.  Ed.  1(»4;  Cole  v. 
Cunningham,  133  U.  S.  107,  10  Sup.  Ct  269. 
33  L.  Ed.  538),  full  faith  and  credit  should 
be  given  in  every  other  state  to  a  Judgment 
rendered  In  another  state  (2  Black,  Judgm.  | 
839).  As  to  impeachment  for  fraud.  Fuller. 
C.  J.,  In  Cole  V.  Cunningham,  133  U.  S.,  at 
page  US,  10  Sup.  Ct.  271,  33  L.  Ed.  538. 
quotes  with  approval  from  Dobson  v.  Pearce, 
12  N.  Y.  156,  62  Am.  Dec.  152,  as  foUowB: 
"The  court  of  appeals  held  that,  while  • 
Judgment  rendered  by  a  court  of  competent 
Jurisdiction  could  not  be  impeached  coUat^- 
ally  for  error  or  irregularity,  yet  It  could  be 
attacked  for  want  of  Jurisdiction,  or  for 
fraud  or  imposition."  This  ruling  was  made 
In  New  York  sustaining  a  Judgment  rendered 
In  Connecticut  which  had  set  aside  a  Judg- 
ment in  New  York,  because  procured  by 
fraud.  But  apart  from  that  we  must  con- 
sider the  nature  of  an  order  by  the  ordinary 
In  Georgia  discharging  an  administrator,  for 
we  are  not  called  upon  to  give  it  greater  au- 
thority here  than  it  has  at  home.  Pearce  v. 
Olney,  20  Conn.  544;  EIngel  v.  Scheuermann. 
40  Ga.  206,  2  Am.  Rep.  573;  Cage  v.  Cassldy, 
23  How.  109,  16  L.  Ed.  430,  Cited  by  Pulls', 
C.  J.,  in  133  U.  S.,  at  page  113,  10  Sup.  Ct 
271,  88  L.  Ed.  538.  It  Is  not  held  there  to  be 
a  Judgment  In  the  full  and  complete  sense  of 
that  term,  and  its  nature  Is  clearly  stated  by 
the  following  opinion  of 'Simmons,  C.  J.,  In 
Pass  V.  Pass,  98  Ga..  at  page  794,  25  S.  E. 
763:    "Whether  a  Judgment  can  be  attacked 
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collaterally  by  a  party  thereto  as  void  be- 
cause of  fraud  in  Its  procurement  Is  a  ques- 
tion upon  wblcti  courts  have  differed  [citing 
authorities].  As  to  a  Judgment  discharging 
an  administrator,  however,  the  question  is 
settled  in  this  state  by  our  Code,  which  de- 
clares, 'A  discharge  obtained  by  the  adminis- 
trator by  means  of  auy  fraud  practiced  on 
the  heirs,  or  oi-dlnary,  is  void,  and  may  be 
set  aside  on  motion  and  proof  of  the  fraud' 
(section  2008);  and  'a  Judgment  that  Is  rold 
may  be  attacl;ed  in  any  court  and  by  any- 
body' (section  3828).  'The  Judgment  of  a 
court  taaTlng  no  Jurisdiction  of  the  person 
and  subject  matter,  or  void  for  any  other 
cause,  is  a  mere  nullity,  and  may  be  so  held 
in  any  court  when  it  becomes  material  to  the 
Interest  of  the  parties  to  consider  if  Sec- 
tion 3591."  Such  being  the  proTisions  of  the 
statnte  in  the  state  where  the  order  was 
made,  such  must  be  Its  effect— no  greater,  no 
less— here.  If  the  allegation  of  fraud  prac- 
ticed is  proved,  such  order  Is  "Toid,  and  can 
he  attacked  In  any  court,  and  by  anybody; 
it  Is  a  mere  nnlllty,  and  may  be  so  held  in 
auy  court."  It  may  be  noted  here  that  the 
above  sections  are  quoted  by  Chief  Justice 
Simmons,  as  numbered  in  the  Georgia  Code 
of  1882,  sections  2608,  3828,  3594.  These  sec- 
tions are  retained,  without  alteration,  In  the 
Georgia  Code  of  1895,  except  that  these  sec- 
tions are  numbered,  respectively,  3511,  5373, 
and  53C9.  The  defendants  contend,  however, 
that  the  validity  of  this  very  order  was  ques- 
tioned and  sustained  in  Coleman  v.  Coleman, 
113  Ga.  150,  38  S.  K.  400,  but  an  examina- 
tion shows  that  the  case  did  not  go  ofT  on 
the  merits,  but  the  injunction  was  denied  for 
Insufflcienoy  of  the  complaint  in  respects 
which  are  fully  cured  in  this  proceeding. 
The  parties  and  the  property  having  been  re- 
moved from  Georgia,  there  Is  no  opportunity 
to  get  Jurisdiction  to  move  to  set  aside  the 
judgment  In  that  state.  Jurisdiction  can  be 
bad  both  of  the  property  and  person  here; 
and  under, the  Georgia  statute.  If  the  allega- 
tions of  the  complaint  are  established,  the 
so-called  Judgment  In  that  state  is  a  mere 
nullity,  and  can  be  so  treated  in  any  court. 
It  cannot  have  greater  sanctity  and  force 
here  than  in  the  state  where  rendered.  If 
the  allegations  are  not  established.  Judgment 
will  go  against  the  plaintiffs,  and  the  re- 
straining order  and  receiver  will  be  dischar- 
ged. If  the  allegations  are  established  on 
the  trial,  the  fund  may  be  paid  over  to  an 
administrator  of  D.  K.  Coleman,  who  can  be 
appointed  In  this  state  when  assets  of  his 
are  found  here  (Morefleld  v.  Harris,  126  N. 
O.  628k  86  &  E.  125),  or  it  may  be  that,  to 
save  multiplicity  of  actions,  the  court  may 
go  on  and  distribute,  through  the  receiver, 
the  fnnd  to  the  parties  according  to  their  sev- 
eral interests;  but  as  to  this  matter  we  need 
express  no  opinion  now. 

In  continuing  the  restraining  order  and  re- 
ceiver to  the  hearing  there  was  no  error. 


PLANNER  V.  BUTLER  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  14, 

1002.) 

CONSTRUCTIVE   TRUST— GIFTS— EVIDENCE. 

1.  Where,  in  a  suit  by  a  husband  to  have 
propeity  purchased  by  a  former  wife  and  held 
by  her  declared  held  in  trust  for  him,  the  evi- 
dence showed  that  neither  ever  had  been  in 
actual  possession,  the  rents  having  been  some- 
times collected  by  one  and  sometimes  by  the 
other,  the  question  as  to  which  was  in  posses- 
sion was  not  presented  on  appeal. 

2.  A  husband,  finding  that  his  firm  was  in- 
solvent, caused  notes  to  be  executed  by  the 
firm  to  his  wife,  and  they  were  paid  by  the 
assi^ee  In  Insolvency  by  placing  the  amount 
in  a  bank  to  the  wife's  credit,  and  real  estate 
was  purchased  by  her  with  the  funds.  Held, 
in  a  suit  by  the  husband  to  have  a  trust  de- 
clared in  bis  favor,  that  there  could  be  no  re- 
covery, the  transaction  with  the  notes  having 
amounted  to  a  gift. 

Appeal  from  superior  court.  New  Hanover 
county;   Timberlake,  Judge. 

Suit  by  Andrew  J.  Planner  against  Carrie 
L.  Butler  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Bellamy  &  Peschan,  Rountree  &  Carr,  and 
Stevens,  Beasley  &  Weeks,  for  appellant. 
E.  S.  Martin,  for  appellees. 

FURCHES,  O.  J.  This  is  an  action  to  have 
defendant  Carrie  Butler  declared  trustee  of 
two  pieces  of  property  In  the  city  of  Wil- 
mington, known  as  the  "Pront  Street  Prop- 
erty" and  the  "Dock  Street  Property,"  for 
the  benefit  of  the  plaintiff.  The  trial  result- 
ed In  a  verdict  and  Judgment  in  favor  of  the 
plaintiff  for  the  Front  street  property  and 
a  Judgment  for  the  defendants  as  to  the  Dock 
street  property,  and  both  plaintiff  and  de- 
fendants appealed. 

At  the  conclusion  of  the  evidence  the  de- 
fendants moved  to  nonsuit  plaintiff  upon  the 
ground  that  be  had  not  made  a  prima  facie 
case,  taking  all  the  evidence  to  be  true,  and 
viewing  It  in  the  most  favorable  light  for 
the  plaintiff.  The  court  refused  this  motion 
as  to  the  Pront  street  property,  but  allowed 
It  as  to  the  Dock  street  property.  To  this 
ruling  of  the  court  dismissing  his  action  as 
to  the  Dock  street  property  the  plaintiff  ex- 
cepted, and  this  exception  presents  the  only 
question  made  by  the  plaintiff's  appeal.  The 
plaintiff  and  the  defendant  Carrie  were  mar- 
ried in  1885,  and  were  husband  and  wife 
when  the  property  in  controversy  was  pur- 
chased. But  since  then  the  plaintiff  and  the 
defendant  Carrie  have  been  divorced,  and 
the  defendant  Carrie  has  Intermarried  with 
Henry  W.  Butler,  her  codefeudant  The  de- 
fendant Carrie  testified  that  when  she  was 
married  she  had  no  estate,  and  that  the 
money  used  In  buying  the  property  came 
from  the  plaintiff.  Planner.  But  It  appears 
from  the  testimony  of  the  defendant  Carrie 
and  from  that  of  the  plaintiff  (and  not  con- 
tradicted by  any  evidence)  that  the  plaintiff, 
some   time   after   his   marriage,    became   a 
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member  of  a  partnership  composed  of  his 
father-in-law,  Larkln,  his  brother-in-law,  Al- 
derman, and  himself;  that  a  large  amount 
of  money  belonging  to  the  plaintiff  was  used 
iu  this  partnership,  which  soon  became  in- 
solvent, and  was  compelled  to  malce  a  gen- 
eral assignment.  The  plaintiff  testified  that 
when  he  discovered  the  partnership  was  In- 
solvent, "In  order  to  save  something  from  the 
wreck,"  he  procured  the  execution  of  notes 
payable  to  his  wife  to  the  amount  of  $6,000. 
which  notes  were  given  a  preference  In  the 
assignment,  and  were  paid  in  full  by  the  as- 
signee, Davis;  that  these  notes  were  de- 
posited In  bank  to  the  credit  of  the  defend- 
ant Carrie,  and,  when  paid,  the  money  was 
deposited  to  her  credit;  that  the  plaintiff  re- 
ceived about  ?3,000  from  other  sources,  which 
was  also  deposited  In  bank  to  her  credit. 
This  money  was  used  in  buying  and  Improv- 
ing the  Dock  street  property,  and  a  deed 
therefor  made  to  the  defendant  Carrie,  with 
the  plaintiff's  knowledge  and  consent.  There 
has  been  some  discussion  as  to  the  posses- 
sion,— whether  it  was  in  the  plaintiff  or  the 
defendant, — but  we  do  not  think  that  ques- 
tion Is  raised  by  the  evidence  In  this  appeal, 
as  neither  was  ever  in  the  actual  possession 
of  the  property.  It  being  rented  by  common 
consent  of  the  parties,  and  sometimes  one 
collecting  the  rent  and  sometimes  the  other. 
But  the  general  rule  is  that  possession  is 
presumed  to  be  in  the  owner,  where  there  Is 
nothing  to  show  to  the  contrary  (Gaylord  v. 
Respass,  92  N.  O.  553);  but  this  is  not  al- 
ways the  case  as  between  husband  and  wife 
(Faggart  v.  Bost,  122  N.  0.  517,  20  S.  B.  833). 
If  this  property  had  been  bought  with  the 
plaintiff's  money,  and  the  deed  made  to  his 
wife  with  his  knowledge  and  consent,  it 
would  not  have  created  a  resulting  trust  in 
the  plaintiff.  Thurber  v.  La  Boque,  105  N. 
G.  301,  11  S.  E.  4m.  But  in  this  case  the 
land  was  bought  with  the  money  of  the  de- 
fendant Carrie,  as  the  plaintiff  had  procured 
the  notes  for  $C,000  to  be  made  payable  to 
her,  and  deposited  them  In  bank  to  ber  cred- 
it, and  when  they  were  paid  the  money  was 
deposited  In  bank  to  her  credit.  This  con- 
stituted a  gift  by  the  plaintiff  to  the  defend- 
ant Carrie,  and  the  money  became  hers. 
Hairston  v.  Glenn,  120  N.  C.  341,  27  S.  B.  32. 
The  other  $3,000  the  plaintiff  deposited  In 
bank  to  the  credit  of  the  defendant  Carrie 
was  a  gift,  and  became  her  money  for  the 
same  reason  and  upon  the  same  authority 
as  the  other  $6,000.  It  seems  from  the  evi- 
dence that  the  plaintiff  usually  collected  the 
rents  until  the  defendant  Henry  Informed 
the  defendant  Carrie  that  she  should  control 
the  property,  and  she  at  once  wrote  to  the 
tenants  to  pay  no  more  rents  to  the  plaintiff, 
and,  as  soon  thereafter  as  she  could  procure 
the  money  to  do  so,  she  went  to  South  Da- 
kota, where  she  procured  a  divorce  from  the 
plaintiff,  and,  not  long  after  procuring  the 
divorce,  she  married  her  codefendant,  Hen- 
ry.   It   seems   by   these  manipulations   the 


plaintiff  has  lost  his  money  and  his  wife, 
and  we  are  uuable  to  see  any  legal  remedy 
he  has  to  regain  them.  The  fact  that  he 
gave  his  money  to  his  wife  to  defraud  bis 
creditors  will  hardly  afford  him  any  com- 
fort. But  the  fact  that  he  also  lost  his  wife 
may  be  some  consolation  to  him. 
Affirmed. 


MARTIN  et  al.   v.   BANK  OP  PATETTE- 
VILLB. 

(Supreme  Court  of  North  Carolina.     Oct.  14, 
1902.) 

CONSTKUCTIVBl   TRUSTS— ENFORCEMBNT— TEN- 
DER—WAIVER— DEMURRER    ORE    TENUS— 
PLEADINO-AMENDMBNT- REVIEW. 

1.  In  an  action  to  hare  a  purchaser  at  fore- 
closure sale  declared  a  trustee,  and  for  an  ac- 
counting, on  the  ground  that  the  purchaser 
atrreed  to  purchase  and  hold  for  complainants, 
the  complaiut  alleging  that  complainant  was 
ready,  able,  and  willing  to  pay  any  balance 
found  due  on  the  note  secured,  the  court  had 
power,  after  a  demurrer  ore  tenus  had  been 
interposed  at  the  trial  after  answer  on  the 
ground  that  the  complainants  had  failed  to  ten- 
der the  amount  due,  to  permit  an  amendment  of 
the  complaint  so  as  to  allege  a  waiver  of  the 
tender. 

2.  Since  the  defendant  had  answered  the  com- 
plaint, and  denied  the  truth  of  the  facts  alleged 
tbei't  u,  the  amendment  was  not  such  as  to 
cause  surprise,  nor  to  mislead  defendant,  and 
hence  it  was  error  for  the  court  to  refuse  it. 

3.  Where  a  court  refused  to  allow  an  amend- 
ment of  a  complaint  on  -  the  erroneous  ground 
that  it  had  no  power  <to  allow  It,  such  refusal 
is  reviewable  on  appeal,  though  rulings  grant- 
ing or  refusing  amendments  in  general  are  dis- 
cretionary, and  not  reviewable. 

4.  Where,  in  an  action  to  have  the  purchaser 
at  a  mortgage  foreclosure  sale  declared  a  trus- 
tee for  the  mortgagor,  defendant  answered,  de- 
nying any  agreement  to  hold  for  the  plaintiff, 
claimed  ownership  of  the  land,  and  denied  that 
payments  made  were  to  be  applied  on  the  debt, 
such  answer,  interposed  before  a  demurrer  ore 
tenus  on  the  ground  that  the  complaint  did  not 
allege  a  tender  of  the  amount  due,  constituted  a 
waiver  of  the  tender,  since  it  showed  that  a 
tender,  if  made,  would  not  have  been  accepted. 

Appeal  from  superior  court,  Cumberland 
county;    Robinson,  Judge. 

Action  by  J.  F.  Martin  and  others  against 
the  Bank  of  FayetteviUe.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

D.  T.  Gates  and  Busbee  &  Busbee,  for  ap- 
pellants.   R.  T.  &  R.  L.  Gray,  for  appellee. 

FURCHES,  0.  X  Xlie  irialntlffs  executed 
a  note  to  I.  Luther  for  $1,700,  which  he  In- 
dorsed for  plaintiffs  (as  we  suppose,  though 
the  case  does  not  say  so),  and  they  had  It 
negotiated  at  the  Bank  of  FayetteviUe. 
This,  we  think,  is  shown  from  the  fact  that 
the  note  was  made  to  Luther,  Indorsed  by 
him,  was  negotiated  at  the  bank,  and  plain- 
tiffs made  a  mortgage  to  Luther  to  secure 
him  as  such  Indorser.  The  plaintiffs  paid 
the  interest  on  the  note  until  about  1889  or 
1890,  when  Luther,  as  mortgagee,  sold  the 
land,  and  the  defendant  bank  became  the 
purchaser  at  the  price  of  $1,600,  and  Luther 
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made  the  bank  a  deed  for  the  land  so  sold. 
And  since  said  sale  the  plaintiffs  have  paid 
the  bank  at  different  times  something  over 
$2,100,  according  to  their  allegations,  which 
they  say  was  paid  on  said  note,  under  an  ar- 
rangement with  the  bank,  or  Mr.  Williams, 
its  president,  that  he  would  buy  the  land, 
and  hold  it  for  plaintiffs  imtll  they  could  pay 
and  satisfy  the  note.  While  the  defendant 
does  not  dmy  the  payments,  it  alleges  that 
they  were  made  as  rents  for  use  and  occu- 
pation of  the  land,  which  belonged  to  the 
defendant,  and  not  as  payments  on  the  note. 
The  purpose  of  this  action  is  to  have  the 
defendant  declared  a  trustee,  and  for  an  ac- 
count, alleging  that  they  are  able,  ready,  and 
willing  to  pay  the  defendant  any  balance 
that  may  be  found  to  be  due  on  said  note. 
But  after  the  defendant  had  answered  the 
complaint,  and  denied  that  plaintiffs  had 
any  interest  in  said  land,  claiming  that  it  be- 
longed to  the  defendant,  and  that  the  plain- 
tiffs were  Its  tenants,  and  that  the  payments 
they  had  made  were  rents, — after  answer- 
ing, and  setting  up  this  defense, — when  the 
case  was  called  for  trial  it  interposed  a  de- 
mturer  ore  tenus  that  the  plaintiffs  had  not 
made  the  defendant  a  tender  of  what  waa 
due  on  the  note  before  bringing  suit;  where- 
upon the  plaintiffs  asked  permission  of  the 
court  to  amend  the  complaint  by  allegUig 
that  plaintiffs*  attorney,  before  the  action 
was  commenced,  went  to  see  the  defendant 
for  the  purpose  of  ascertaining  the  balance 
due  on  the  note,  with  the  yiew  of  arranging 
to  pay  the  same,  when  the  defendant  said 
the  plaintiffs  had  no  right  in  the  matter,  as 
the  defendant  had  bought  the  land,  and  was 
the  rightful  owner  thereof.  The  court  de- 
clined to  allow  this  amendment  upon  the 
ground  that  it  had  no  right  to  allow  it,  sus- 
tained the  demurrer,  and  dismissed  the  ac- 
tion. In  this  there  was  error.  The  court 
had  the  right  to  allow  the  amendment,  as  it 
made  no  change  in  the  cause  of  action. 
Woodbury  v.  Evans,  122  N.  C.  780,  30  S.  E. 
2;.  Knott  v.  Taylor,  9«  N.  C.  553,  2  S.  B.  680; 
Robeson  y.  Bodges,  105  N.  G.  49,  11  S.  E. 
2S3.  And  if  the  amendment  is  such  as  to 
cause  surprise.  It  Is  cause  for  a  continuance 
only.  Sams  y.  Price,  119  N.  C.  572,  26  S.  E. 
170.  Where  the  court  can  see  that  the  op- 
posing party  would  not  be  misled,  the  amend- 
ment should  be  allowed.  Garrett  v.  Trotter, 
65  N.  C.  430.  As  a  general  rule.  It  is  dis- 
cretionary with  the  court  whether  It  will  al- 
low an  amendment  or  not;  and,  when  allow- 
ed or  refused,  as  a  matter  of  discretion,  si)ch 
action  of  the  court  is  not  reviewable  In  this 
court.  But  when  the  refusal  is  put  upon  the 
ground  of  a  want  of  power  It  is  reviewable. 
State  T.  Fuller,  114  N.  C.  885,  19  S.  B.  797; 
Balk  T.  Harris,  130  N.  C.  381,  41  S.  E.  940. 
But  it  Is  easy  to  see  that  the  amendment  in 
this  case  would  not  have  taken  the  defend- 
ant by  surprise,  as  it  had  answered  the  com- 
plaint, and  denied  the  truth  of  the  facts  al- 
leged therein.     The  defendant  must  there- 


fore have  come  to  court  prepared  to  try  the 
case  upon  the  issue  raised  by  the  pleadings, 
and  the  court  erred  In  holding  it  had  no 
power  to  allow  the  amendment. 

But  It  does  not  seem  to  tis  that  this  Is 
such  an  action  as  requires  a  tender.  The 
object  of  the  action  is  to  have  the  defendant 
declared  a  trustee  for  plaintiffs  of  -the  mort- 
gaged land,  under  a  parol  agreement  with 
the  defendant  that  It  would  buy  and  hold 
the  land  for  the  plaintiffs  until  they  could 
pay  the  note,  and  for  an  account.  But  If 
there  was  anything  In  the  point,  raised  for 
the  first  time  at  the  trial  by  the  interposi- 
tion of  a  demtu-rer  ore  tenus.  It  had  been 
waived  by  the  defendant  by  its  answer  deny- 
ing the  rights  of  plaintiffs  as  claimed  In  their 
complaint.  Cotton  Mills  v.  Abernathy,  115 
N.  C.  402,  20  S.  E.  622L  This  answer  had 
been  filed  before  the  demurrer  ore  tenus,  and 
plainly  showed  that,  if  plaintiffs  had  known 
the  amotmt  they  owed  the  defendant  on  the 
note,  and  had  tendered  It,  the  defendant 
would  have  refused  to  accept  it,  as  the  de- 
fendant contends  that  it  Is  the  absolute  own- 
er of  the  land,  free  from  any  claim  of  plain- 
tiffs whatsoever.  So  the  case  should  have 
proceeded  to  trial  upon  the  Issues  made  by 
the  pleadings.  If  the  defendant  had  an- 
swered, admitting  plaintiffs'  right  to  the 
land  upon  full  payment  of  the  note  and  in- 
terest, there  should  have  been  a  decree  for 
the  plaintiffs  that  defendant  convey  upon 
payment  of  the  note  and  interest,  and  that 
plaintiffs  pay  the  cost  of  action.  Cotton 
Mills  V.  Abernathy,  supra.  But  defendant 
cannot  be  allowed  to  contest  the  plaintiffs' 
right  to  recover,  and  then  be  allowed  his 
cost  upon  a  mere  technicality.  The  object 
of  the  code  practice  Is  to  avoid  technicalities 
as  much  as  possible,  and  to  try  cases  upon 
their  merits.  Allen  v.  Railway  Co.,  120  N. 
O.  548,  27  8.  B.  76. 

'  There  is  error,  and  a  new  trial  U)  awarded. 
New  triaL 


JONES  V.  WILMINGTON  &  W.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1002.) 

APPEAL  —  LAW  OF  THE  CASE  —  MALICIOUS 
PROSECUTION— PRELIMINARY  EXAMINATION 
—WAIVER— PROBABLE  CAUSE— PRIMA  FACIE 
EVIDENCE. 

1.  A  decision,  on  a  prior  appeal,  of  a  particu- 
lar question  directly  before  the  court,  is  the  law 
of  the  case,  and  cannot  be  reviewed  on  a  sub- 
sequent appeal. 

2.  The  waiter  of  a  preliminary  examination 
by  a  person  arrested  on  a  criminal  ciiarge  con- 
Htitutes  only  prima  facie  evidence  of  probable 
cause  in  an  action  for  malicious  prosecution. 

Appeal  from  superior  comi;  Cumberland 
county;  Moore,  Judge. 

Action  by  William  Wright  Jones  against 
'the   Wilmington   &   Weldon   Railroad   Com- 

^  2.  See  MallclouB  Prosecution,  vol.  3S,  Cent  Die- 
t>  8,  24,  33,  37. 
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pany.    JudgmeDt  for  defendant,   and  plain- 
tiff appeals.     Reversed. 

N.  A.  Sinclair,  for  appellant.  Geo.  M. 
Rose,  for  appellee. 

DOUGLAS,  J.  The  essential  facts  are 
thus  stated  In  the  report  of  this  case  in  125 
N.  0.  227,  34  S.  E.  398,  when  It  was  before 
U8  for  the  first  time:  "The  plaintiff,  Wil- 
liam Wright  Jones,  was  arrested  upon  a 
state  warrant  sworn  out  by  a  detective  of  the 
defendant  upon  a  charge  of  breaking  the  in- 
sulators and  rocking  the  railroad  train  of 
the  defendant.  The  plaintiff  was  arrested 
by  a  constable  at  his  home  near  Dunn,  was 
handcuffed  in  presence  of  bis  mother  and 
family,  bail  offered  and  refused,  and  was 
taken  to  Fayetteville,  and  lodged  in  jail. 
The  next  day  he  was  admitted  to  bail  by  the 
justice,  and  waived  a  preliminary  examina- 
tion, the  state  not  being  ready,  and  was 
bound  over  to  court.  The  grand  jury  failed 
to  find  a  true  bill,  the  plaintiff  was  dis- 
charged, and  prosecution  ended.  The  plain- 
tiff testified  that  he  was  not  guilty  of  the 
charge  imputed  to  him.  Henry  Smith,  upon 
whose  information  the  detective  testified  he 
had  acted  in  swearing  out  the  warrant,  was 
flworn,  and  testified  that  he  gave  the  de- 
tective no  such  information,  and  had  never 
seen  the^  plaintiff  break  the  Insulators  or 
rock  the  train."  When  this  case  was  first 
heard,— the  point  being  directly  before  us, 
—this  court  held.  In  125  N.  C.  227,  Syl.  3, 
34  S.  K  398,  that  "the  voluntary  waiving 
of  the  preliminary  examination  before  the 
justice  of  the  peace  is  prima  facie  evidence 
of  probable  cause."  Again,  on  page  232,  125 
N.  C,  page  400,  34  S.  E.,  the  court  assigns 
as  error  that,  "his  honor  refused  to  instruct 
unqualifiedly  the  jury,  at  the  defendant's 
request  that  the  waiving  of  the  preliminary 
examination  before  the  justice  of  the  peace 
was  prima  facie  evidence  of  probable  cause." 
From  this  there  was  no  dissent,  and  by  the 
unanimous  opinion  of  this  court  It  became 
res  Judicata, — the  law  of  the  case.  It  is 
well  settled  that  when  a  matter  of  law  has 
been  once  decided  by  this  court  it  can  be  re- 
viewed only  on  a  rehearing,  and  cannot  be 
again  questioned  In  the  same  case  upon  any 
subsequent  appeal.  Pretzfelder  v.  Insurance 
Co.,  123  N.  0.  164,  31  S.  E.  470,  44  L.  R.  A. 
424;  Hendon  v.  Railroad  Co.,  127  N.  C.  110, 
37  S.  E.  155;  Shoaf  v.  Frost  127  N.  O.  306, 
37  S.  B.  271;  Wright  v.  Railway  Co.,  128 
N.  C.  77,  38  S.  E.  283;  Kramer  v.  Same,  128 
N.  C.  269,  38  S.  E.  872;  Setzer  v.  Setzer,  129 
N.  0.  290,  40  S.  E.  02.  In  Pretefelder  v.  In- 
surance Co.,  supra,  this  court  uses  tue  fol- 
lowing words  on  page  167,  123  N.  C,  page 
470,  31  S.  E.,  44  L.  R.  A.  424:  "The  propo- 
sition to  rehear  a  cause  by  raising  the  same 
points  upon  a  second  appeal  cannot  be  en- 
tertained." In  Illinois  v.  Illinois  Cent  R. 
Co.,  184  U.  S.  77,  93.  22  Sup.  Ct  300,  306,  46 
L.  Ed.  440,  the  supreme  court  of  the  United 


States,  In  apparently  its  latest  utterance  up- 
on the  subject,  says:  "Every  matter  em- 
braced by  the  original  decree  of  the  circuit 
court,  and  not  left  open  by  the  decree  of  this 
court,  was  conclusively  determined,  as  be- 
tween the  parties,  by  our  former  decree,  and 
is  not  subject  to  re-examinatlon  upon  this 
appeal."  It  then  proceeds  to  quote  with  ap- 
proval as  follows:  "In  Roberts  v. .Cooper, 
20  How.  467,  481,  16  L.  Ed.  969,  the  court 
said:  'On  the  last  trial  the  circuit  court  was 
requested  to  give  instructions  to  the  Jury 
contrary  to  the  principles  established  by  this 
court  on  the  first  trial,  and  nearly  all  the  ex- 
ceptions now  urged  are  founded  on  such  re- 
fusal. But  we  cannot  be  compelled  on  a  sec- 
ond writ  of  error  In  the  same  case  to  review 
our  own  decision  on  the  first  It  has  been 
settled  by  the  decision  of  this  court  that 
after  a  case  has  been  brought  here  and  de- 
cided, and  a  mandate  issued  to  the  court  be- 
low, if  a  second  writ  of  error  is  sued  out  it 
brings  up  for  revision  nothing  but  the  pro- 
ceedings subsequent  to  the  mandate.  None 
of  the  questions  which  were  before  the  court 
on  the  first  writ  of  error  can  be  reheard  or 
examined  upon  the  second.  To  allow  a  sec- 
ond writ  of  error  or  appeal  to  a  court  of  last 
resort  on  the  same  questions  which  were 
open  to  dispute  on  the  first  would  lead  to 
endless  litigation.  In  chancery  a  bill  of  re- 
view is  sometimes  allowed  on  petition  to  the 
court;  but  there  would  be  no  end  to  a  suit 
if  every  obstinate  litigant  could,  by  repeated 
appeals,  compel  a  court  to  listen  to  criti- 
cisms on  their  opinions,  or  speculate  on 
chances  from  changes  In  its  members.  •  •  • 
We  can  now  notice,  therefore,  only  such 
errors  as  are  alleged  to  have  occurred  in  the 
decisions  of  questions  which  were  peculiar 
to  the  second  trial.'  To  the  same  effect 
are  numerous  cases,  some  of  which  are  cited 
in  the  margin."  We  have  quoted  at  length 
from  that  opinion  because  It  seems  to  be  the 
latest  decision  of  that  court  upon  the  sub- 
ject When  this  case  was  again  before  us 
(127  N.  C.  188,  37  S.  E.  215),  the  appeal  was 
dismissed,  as  being  premature;  therefore 
there  was  nothing  before  us  to  decide.  It 
is  true  the  court,  inadvertent  to  the  scope  of 
its  former  decision,  proceeded  to  state  what 
It  had  then  intended  to  "intimate,"  but  such 
intimation  was  neither  intended  to  have,  nor 
could  have,  the  effect  of  reversing  a  mate- 
rial point  decided  upon  the  former  appeal. 
While  this  point  is  settled  as  to  this  case,  it 
seems  proper  that  we  should  more  fully  ex- 
press our  views  on  account  of  the  impor- 
tance of  the  question  and  the  long  and  care- 
ful consideration  we  have  given  it  on  this 
appeal.  We  do  not  find  any  case  in  our  Re- 
ports directly  In  point,  but  from  analogy  to 
cur  own  decisions  and  direct  authorities 
from  other  states  we  are  clearly  of  the  opin- 
ion that  the  voluntary  waiving  of  a  pre- 
liminary examination  before  a  committing 
magistrate  is  prima  facie  evidence  of  prob- 
able cause,  which  may,  however,  be  rebut- 


Digitized  by  VjOOQIC 


N.C.) 


JONES  V.  WILMINGTON  *  W.  B.  CO. 


561 


ted  by  any  otber  competent  evidence.    In 
other  words,  we  do  not  see  why  the  mere 
vairer   of    examination    8honld    have    any 
greater  elTect  than  a  finding  by  the  magis- 
trate that  there  was  probable  cause  upon  an 
examination   of  the  testimony.     From    the 
enrllest  times  this  court  has  held  that  (quot- 
ing from  the  syllabus  In  Johnston  y.  Martin, 
7  N.  C.  248):    "In  an  action  for  a  malicious 
prosecution,  the  dismissal  of  a  state's  war- 
rant by  the  magistrate  who  tried  it  is  prima 
facie  evidence  of  the  want  of  probable  cause, 
and  throws  upon  the  prosecution  the  burthen 
of  proving  that  there  was  probable  cause." 
Bostick  y.  Rutherford,  11  N.  C.  83;  Johnson 
V.  Chambers,  32  N.  C.  287;    Smith  y.  As- 
sociation, 116  N.  0.  73,  20  S.  B.  963.    In 
r.rlffls  V.  Sellars,  19  N.  O.  492,  31  Am.  Dec. 
422.  this  court,  speaking  through  Chief  Jus- 
tice Buffin,  says:    "It  is  settled  in  this  state 
that  a  discharge  by  the  examining  magis- 
trate   imports    that    the     accusation     was 
groundless.    If  the  magistrate  commit,  or  if 
the  grand  Jury  find  a  bill.  It  has  never  been 
doubted  that  in  law  that  Is  evidence  of  prob- 
able cause,  and  calls  for  an  answer  from  the 
plaintiff  as  to  the  particular  circumstances; 
which  Imposes  it  on  the  plaintiff  to  go  into 
the  circumstances  In  the  first  Instance.    It 
is  true  that  In  these  cases  the  evidence  is 
deemed  prima   facie  only,     •    •    •    After 
conviction,  however  the  evidence  rises  In  de- 
gree, and  Is  conclusive."    That  was  an  ac- 
tion on  the  case  for  malicious  prosecution, 
where  the  plaintiff  had  been  convicted  In  the 
superior  court,  but  obtained  a  new  trial  on 
appeal.    It  was  held  that  his  conviction  was 
conclusive  evidence  of  probable  cause,   but 
nowhere  do  we  find  In  this  state  that  any- 
thing less  than  conviction  Is  conclusive.    In 
other  Jurisdictions  we  can  find  but  one  case 
tending  to  sustain  the  contention  of  the  de- 
fendant  that  the  waiver  of  examination  is 
conclusive.    That  single  case  is  Vansickle  v. 
Brown,  68  Mo.  027,  an  ill-considered  opinion 
that  will  not  bear  analysis.    The  following 
extract  from  page  636  will  show  how  utter- 
ly unreliable  it  Is:    "In  the  case  of  Brandt 
T.  HIggins,  10  Mo.  728,  Judge  Napton,  speak- 
ing for  the  court,  said:     'The  magistrate  and 
the  grand  Jury  have  the  very  question  of 
probable  cause  to  try.    The  evidence  on  the 
I'Me  of  the  prosecution  alone  is  examined, 
and  the  proceeding  is  entirely  ex  parte.    Un- 
der sncb   circumstances  the  refusal  of  the 
e.\amlning  tribunal  to  hold  the  accused  over 
to  trial  most  necessarily  be  very  persuasive 
evidence  that  the  prosecution  is  groundless.' 
On  the  other  hand,  it  has  been  held  that  a 
commitment  of  the  plaintiff  is  prima  facie 
evidence  of  probable  cause  [citing  cases].    If 
the  finding  of  the  magistrate  on  the  facts 
proved  before  him  makes  a  prima  fade  case, 
surely  -waiving  an   examination   and   volun- 
tnrily  entering  Into  recognizance  amount  to 
a  confession  by  the  accused  that  there  is 
probable   cause.    Vide  State  v.    Railey,   35 
llo.    168."    This    is   a    clear    non    sequltur. 
42  S.E.— 36 


But  let  us  examine  the  only  case  cited  as  au- 
thority for  such  a  conclusion.  What  the 
court  really  does  say  In  Railey's  Case  is  as 
follows,  on  page  172:  "The  Justice's  docket, 
though  not  showing  an  adjudication  by  the 
Justice,  shows  an  actual  admission  of  the 
defendant  that  the  crime  had  been  commit- 
ted; and  not  merely  that  there  was  probable 
canse  to  believe  him  guilty  of  it,  but  a  direct 
and  unequivocal  admission  of  his  guilt." 
We  have  underscored  the  words  to  show  the 
force  and  extent  of  the  mlscitatlon.  Of 
course.  If  the  plaintiff  Jones  had  "unequivo- 
cally admitted  his  guilt,"  such  an  admission 
of  guilt  would  have  included  an  admission 
of  probable  cause.  Against  this  single  opin- 
ion, evidently  written  currente  calamo,  we 
have  several  well-considered  cases.  The  rule 
Is  thus  laid  down  In  19  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  664:  "The  waiver  of  preliminary 
examination  by  a  party  charged  with  crime 
has  been  held  to  raise  a  prima  facie  pre- 
sumption of  probable  cause  for  the  prose- 
cution." In  Scboonover  v.  Myers,  28  111.  306, 
the  court  says,  on  page  312:  "The  first 
question  of  law  which  Is  presented  arises 
upon  the  fact  that  when  the  plaintiff  was 
brought  before  the  magistrate  upon  the 
prosecution  for  the  Institution  of  which  thia 
action  was  brought  he  waived  an  examina- 
tion, and  voluntarily  gave  ball  for  his  ap- 
pearance at  the  circuit  court..  This,  it  is  In- 
sisted, was  an  admission,  at  least,  of  such 
a-  probability  of  guilt  as  to  preclude  him 
from  ever  after  saying  that  the  prosecution 
was  maliciously  instituted.  We  do  not  think 
so.  Such  a  course  may  often  be  judiciously 
advised,  when  the  party  Is  not  only  innocent 
in  fact,  but  known  to  be  so  by  the  prose- 
cutor. At  least,  this  course  should  have  no 
more  Infiuence  than  would  the  finding  of  the 
magistrate,  upon  a  hearing  of  the  evidence, 
that  there  was  probable  cause,  and  binding 
the  party  over  for  his  appearance,  or  com- 
mitting him."  In  Hess  v.  Baking  Co.,  31  Or. 
503,  49  Pac.  803,  the  court  says,  on  page 
505,  31  Or.,  page  804,  49  Pac:  "In  other 
words,  the  waiver  of  an  examination  Is 
tantamount  in  law  to  a  finding  by  the  magis- 
trate that  there  is  sufflcient  cause  to  be- 
lieve the  defendant  guilty,  and  the  author- 
ities are  substantially  agreed  that  such  a 
finding  Is  not  conclusive,  but  only  prima 
facie  evidence  of  probable  cause,  which  may 
be  overcome  by  competent  evidence  on  the 
trial,  and  that  an  allegation  in  the  complaint 
of  a  want  of  probable  canse  is  a  sufficient 
averment  for  the  admission  of  such  proof. 
Railway  Co.  v.  Hendricks,  13  Ind.  App.  10, 
40  N.  E.  82,  41  N.  E.  14,  and  authorities  there 
cited."  In  Brady  v.  Stiltner,  40  W.  Va.  289, 
21  S.  B.  729,  It  is  said  that  "the  waiver  of  a 
preliminary  examination  by  a  person  char- 
ged with  crime  Is  prima  facie  evidence  of 
probable  cause."  In  that  case  Holt,  P.,  dis- 
sents in  a  forceful  and  elaborate  opinion, 
maintaining  that  the  waiver  of  a  preliminary 
examination,  being  merely  the  exercise  of  a 
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lawful  right,  Is  not  even  prima  facie  evi- 
deoce  of  probable  caose.  Tbe  following 
citations  win  show  that  our  decision  In  this 
case  iB  not  an  extreme  view  of  tbe  law,  as 
other  Jurisdictions  have  gone  beyond  It.  In 
Barber  v.  Scott,  92  Iowa,  52,  60  N.  W.  497, 
It  Is  held  that  "a  conviction  of  plaintiff, 
though  obtained  without  fraud,  and  without 
false  testimony  on  the  part  of  prosecutor.  Is 
not  conclusive  of  probable  cause  for  the 
prosecution  complained  of,  but  such  convic- 
tion establishes  probable  cause,  unless  over- 
come." In  Miller  v.  Railway  Co.  (C.  C.)  41 
Fed.  898,  It  was  held  that  where,  on  ex- 
amination, the  Justice  commits,  and  tbe 
grand  Jury  fail  to  find  an  indictment,  the  ac- 
tion of  one  merely  offsets,  neutralizes,  or  de- 
stroys the  other,  so  as  to  render  both  or 
either  of  them  valueless  to  establish  a  prima 
fade  case  either  for  or  against  the  plaintiff; 
thus  leaving  the  want  of  probable  cause  to 
be  established  by  other  testimony. 

For  the  reasons  above  stated,  we  adhere 
to  our  decision  that  the  waiver  by  the  plain- 
tiff of  a  preliminary  examination  Is  only 
prima  facie  evidence  of  probable  cause, 
which  may  be  rebutted  by  other  competent 
testimony.    Error. 


HALL  T.  HALL. 

(Supreme  Court  of  North  Carolina.     Oct  21, 

1902.) 

DIVORCE-NEW    TRIAL   ON   CERTAIN   ISSUES— 

CONSENT  TO  VERDICT  BT  ELEVEN 

JURORS— COSTS. 

1.  A  new  trial  may  be  granted  in  a  divorce 
case  on  the  issues  of  adultery  by  plaintifF  with- 
out granting  it  on  the  issues  of  desertion  by 
defendant. 

2.  Consent  to  a  verdict  by  11  Jurors  in  a  di- 
vorce case  is  valid,  the  verdict  being  for  de- 
fendant, though,  under  Code,  {  1288*  providing 
that  no  judgment  in  a  divorce  shall  be  given 
in  favor  of  plaintiff  till  the  facts  have  been 
found  by  a  Jury,  it  would  not  be  valid  if  the 
verdict  was  for  plaintiff. 

Appeal  from  superior  court,  Moore  coun- 
ty; McNeill,  Judge. 

Action  by  Fannie  M.  Hall  against  Allan 
Hall.  From  a  refusal  to  give  defendant  Judg- 
ment, he  appeals.    Reversed. 

U.  L.  Speuce,  for  appellant. 

CLARK,  J.  This  Is  an  action  by  the  wife 
for  a  divorce  under  chapter  211,  Laws  1899, 
alleging  that  her  husband  abandoned  her 
November  21,  1898,  and  since  said  date 
has  lived  separate  and  apart  from  her,  and 
has  contributed  nothing  to  her  support.  Tbe 
answer  denies  this  allegation,  and  sets  up 
as  recrimination  adultery  by  plaintiff  with 
three  parties  named,  and  asks  for  a  divorce 
from  her.  The  Jury  returned  as  their  ver- 
dict, as  to  tbe  first  and  second  issues,  that 
tbe  parties  were  married,  and  had  been  resi- 
dents of  this  state  for  two  years  next  be- 

f  1.  Se«  Divorce,  vol.  17,  Cent.  Dig.  i  51J. 


fore  the  beginning  of  this  action.  As  to  the 
third  issue,  "Did  the  defendant  abandon 
the  plaintiff  and  live  separate  and  apart 
from  her  as  alleged  In  the  complaint?"  the 
Jury  came  into  open  court,  and  stated  that 
they  stood  11  to  1  upon  that  issue,  whereupon 
the  counsel  for  plaintiff  proposed  that  the 
finding  of  the  11  upon  this  issue  should  be  re- 
turned by  consent  as  the  verdict  of  the  whole 
Jury,  which  was  agreed  to  by  the  defend- 
ant's counsel,  and  the  Jury  then  responded 
"No"  to  that  Issue.  At  the  same  time  tbe 
Jury  announced  their  hopeless  Inability  to 
agree  upon  the  fourth,  fifth,  and  sixth  issues, 
which  were  as  to  the  charges  of  adultery  by 
the  wife  with  the  three  persons  named  in 
the  defendant's  answer.  A  Juror  was  with- 
drawn, and  a  mistrial  ordered  as  to  those 
three  Issues.  The  defendant  then  tendered  a 
Judgment  "that,  as  to  plalntifTs  cause  of  ac- 
tion, the  defendant  go  without  day,  and  re- 
cover his  costs,  and  that  the  plaintiff  be  not 
allowed  a  divorce."  This  Judgment  the  court 
declined  to  sign,  upon  the  ground  that  the 
verdict  on  tbe  third  issue  was  by  a  majority 
of  tbe  Jury,  to  which  the  defendant  excepted 
and  appealed. 

It  Is  In  the  power  of  the  superior  court  to 
grant  a  new  trial  on  one  or  more  of  several 
Issues,  and  to  let  the  verdict  on  tbe  others 
stand  (Benton  v.  Collins,  125  N.  C.  90,  34 
S.  B.  242,  47  L  R.  A.  33,  and  list  of  cases 
there  cited);  but  this  Is  in  tbe  discretion  of 
the  court,  and  not  a  right  of  the  party  (Na- 
than V.  Railway  Co.,  118  N.  C.  1070.  24  S.  E. 
511),  and  It  must  "clearly  appear  that  the 
matter  Involved  Is  entirely  distinct  and  sep- 
arate from  the  matters  Involved  in  the  other 
issues,  and  that  the  new  trial  can  be  bad 
without  danger  of  complications  with  other 
matters"  (Benton  v.  Collins,  supra;  Beam  v. 
Jennings,  96  N.  C.  86,  2  S.  E.  245).  Such 
seems  to  be  the  case  here,  and,  besides,  the 
plaintiff  is  not  appealing.  An  appeal  lies 
from  the  refusal  of  a  Judgment  to  which  the 
party  Is  entitled.  Griffin  v.  IJght  Co.,  Ill  N. 
0.  434,  16  S.  E.  423;  Kruger  v.  Bank,  123  N. 
C.  16,  31  S.  E.  270.  There  was  consent  that 
the  verdict  on  the  third  Issue  should  be  re- 
turned by  11  Jurors.  The  authorities  seem  to 
be  uniform  that  In  civil  cases  this  may  be 
done,  but  as  to  criminal  cases  there  Is  a  divi- 
sion in  the  authorities,  this  state  being  amon? 
those  which  hold  that  It  cannot  be  done. 
State  V.  Scruggs,  115  N.  0.  805,  20  S.  E.  720. 
See  authorities  collected  17  Am.  h  ESng.  Enc. 
Law  (2d  Ed.)  1098.  Divorce  being  a  civil 
action,  the  only  question  as  to  the  validity 
of  tbe  consent  to  a  verdict  by  a  Jury  of  11 
arises  upon  the  following  provision  to  the 
0)de  (section  1288):  '"The  material  facts 
In  every  complaint  asking  for  a  divorce  shall 
be  deemed  to  be  denied  by  the  defendant 
whether  the  same  shall  be  actually  denied 
by  pleading  or  not,  and  no  Judgment  shall 
be  given  in  favor  of  the  plaintiff  in  any 
such  complaint  until  the  facts  have  been 
found  by  a  Jury."    The  object  of  this  pro- 
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vision  la  to  prevent  the  obtaining  of  di- 
vorces by  collusion,  but  here  the  consent  to 
«  verdict  by  11  Jurors  results  In  a  verdict 
against  the  plaintiff  and  against  the  divorce, 
and  is  not  prohibited.  If  the  verdict  had 
turned  out  the  other  way.  It  would  have 
been  invalid.  It  was  the  folly  of  the  plain- 
tiff to  have  made  so  unequal  an  agreement, 
unless  her  object  was,  at  all  events,  to  aban- 
don her  action.  When  the  remaining  issues 
are  tried  on  the  defendant's  cross-action,  he 
will  become  pro  hac  vice  plalntift  in  the  pur- 
view of  section  1288. 

It  was  in  the  discretion  of  the  Judge  to 
have  refused  a  partial  new  trial,  but,  having 
granted  that  without  setting  aside  the  ver- 
dict on  the  first  three  Issues,  it  was  error  to 
refuse  Judgment  in  favor  of  the  defendant 
as  to  the  plalntifTs  cause  of  action  upon 
those  issues  as  found.  The  case  must  be 
remanded  for  Judgment  in  accordance  here- 
with. The  Judgment  tendered  was  erro- 
neous, however,  in  asking  Judgment  for  costs 
against  the  wife. 

Error. 


STATE  V.  GOULDING. 

(Supreme  Court  of  North  Carolina.     Oct  21, 

1902.) 

OI.AM  BBDS-LICENSES-STATQTBS. 

1.  Code,  §  3391,  authorizing  the  clerks  of  the 
superior  courts  to  graot  license  to  make  oyster 
or  clam  beds,  in  the  waters  of  the  state,  in  a 

Srescribed  manner,  repealed  by  Laws  1893,  c. 
B7,  i  2,  which  prescribes  a  new  mode  in  which 
beds  may  be  authorized,  reinstated  by  Laws 
1895,  c.  160,  repealinff  Laws  1893,  e.  287,  again 
repealed  by  Laws  ISfiT,  c.  13,  which  repealed 
Laws  1895,  c.  160,  and  made  new  provisions 
applying  only  to  oyster  beds,  is  again  reinstat- 
ed, so  far  as  concerns  clam  beds,  by  Laws 
1901,  c.  250,  which  applies  only  to  oyster  beds, 
and,  by  section  23,  expressly  repeals  said  stat- 
utes of  1893  and  1897. 

Appeal  from  superior  court,  Carteret  coun- 
ty;   Bryan,  Judge. 

George  Gouldlng  was  prosecuted  for  viola- 
tion of  the  law  relative  to  clam  beds.  The 
warrant  was  quashed,  and  the  state  appeals. 
Reversed. 

A.  D.  Ward  and  the  Attorney  General,  for 
the  State.    D.  L.  Ward,  for  appellee. 

CLARK,  J.  This  was  a  criminal  proceed- 
ing begun  before  a  Justice  of  the  peace,  and 
taken  by  appeal  of  the  defendant  to  the  su- 
perior court,  charging  the  defendant  for  un- 
lawfully and  willfully  entering,  gathering, 
and  taking  away  clams  from  the  clam  bed 
of  one  Effle  Glllikln,— said  bed  being  situated 
in  North  river,— without  her  permission,  in 
violation  of  Code,  {  3393.  In  the  superior 
court  the  warrant  was  quashed,  and  the  state 
appealed. 

This  presents  the  question  whether  private 
clam  beds  in  public  waters  are  now  author- 
ized. Code,  i  3391,  authorized  the  clerks  of 
the  superior  court  to  grant  license  to  make 


oyster  or  clam  beds  in  the  waters  of  the 
state  in  the  manner  prescribed  by  section 
3390;  and  section  3303  made  it  a  misde- 
meanor to  take  away  oysters  or  clams  there- 
from. Chapter  287,  {  2,  Laws  1803,  repealed 
section  8391  of  the  Code,  but  prescribed  a 
new  mode  in  which  beds  might  be  author- 
ized. Said  chapter  287,  Laws  1893,  was  it- 
self repealed  by  cbaptw  160,  Laws  1S95,  ex- 
cept as  to  Onslow  county.  This  repeal  of 
the  repealing  statute  reinstated  Code,  S  3391, 
except  as  to  Onslow  county,  which  is  not 
here  In  question.  Brlnkley  v.  Swicegood,  65 
N.  C.  626;  End.  St.  {  475;  Suth.  St  Conat. 
%i  162,  168.  Chapter  160,  Laws  1895,  was 
itself  repealed  by  chapter  13,  Laws  1897,  and 
new  provisions  enacted,  applying  only  to 
oyster  beds.  Thus  we  have  again  a  repeal 
of  Code,  {  3391,  since  this  put  In  force  again 
tbe  statute  of  1893  which  repealed  that  sec- 
tion of  the  Code.  But  still  tbe  clam  bed 
would  be  authorized  by  the  mode  prescribed 
In  the  act  of  1803,  and  there  is  no  controver- 
sy here  as  to  tbe  mode,  but  only  as  to  the 
power  to  authorize  clam  beds,  and  that  has 
never  been  repealed.  Chapter  250,  Laws 
1901,  is  the  latest  act,  and  applies  only  to 
oyster  beds;  but  section  23  thereof  expressly 
repeals  the  above-cited  statutes  of  1893  and 
1897,  tbe  effect  of  which  is  to  put  again  in 
force  the  statute  of  1895  and  the  above-cited 
section  3301  of  the  Code,  unless  they  were 
In  conflict  with  said  act  of  1901.  But  so  far 
as  the  matter  now  In  band  is  concerned. 
Code,  {  3391,  is  additional  to,  and  not  in 
conflict  with,  tbe  act  of  1901.  There  has 
been  at  no  time  a  repeal  of  section  3393, 
making  It  a  misdemeanor  to  take  clams  or 
oysters  from  their  beds  without  consent  of 
the  owner.  The  only  change  has  been  made 
in  the  alternate  enactment  and  repeal  of  sec- 
tion 3391  as  to  the  manner  of  allowing  pri- 
vate clam  or  oyster  beds  to  be  laid  off  in 
public  waters.  The  last  statute  provides  a 
new  method  of  laying  off  such  oyster  beds, 
but  leaves  in  force  the  old  authority  (Code, 
%  3391)  to  lay  off  clam  beds.  If  this  bed 
has  not  been  properly  laid  off,  that  would  be 
a  matter  of  defense  on  the  proof,  and  is  not 
urged,  and,  indeed,  could  not  be,  upon  a  mo- 
tion to  quash  the  warrant. 

In  quashing  the  warrant,  therefore,  there 
was  error. 


FOWLER  V.  FOWI-iER. 
(Supreme  Court  of  North  Carolina.    Oct  21, 
1902.) 
BASTARDa-LEOITlMATlON. 
1.  Where,  by  the  laws  of  the  domicile  of  the 
parents  at  the  time  of  the  birth  of  their  bas- 
tard child  and  of  their  marriaKC,  their  marrinKe 
legitimates  him,  the  legitimacy  attaches  at  the 
time  of  tbe  marriage,  he  being  a  minor,  and 
goes  with  him  wherever  be  goes. 

Appeal  from  superior  court  Moore  county; 
Neal,  Judge. 
Proceeding  by  Stanley  Q.  Fowler  against 
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Kitty  S.  Fowler.    Judgment  for  plaintiff.    De- 
fendant appeals.    Petition  dismissed. 

Douglass  &  Simms  and  Shepherd  &  Shep- 
herd, for  appellant  U.  L.  Spence,  for  appel- 
lee. 

CLARK,  J.  This  Is  a  proceeding  begun  be- 
fore the  clerk  by  the  plaintiff  for  the  legitima- 
tion of  his  son  under  Code,  {  39.  The  petition 
alleges  that  the  plaintiff  is  a  citizen  and  resi- 
dent of  the  county;  that  about  July  1,  1898, 
the  plaintiff  and  defendant  were  married  at 
Milwaukee,  Wis.;  that  for  four  or  five  years 
previous  thereto,  and  up  to  the  marriage,  they 
had  lived  aud  habitually  cohabited  together  at 
6337  Carpenter  street,  Chicago,  111.,  and  dur- 
ing that  time  there  was  bom  to  them  on  No- 
vember 15,  1882,  a  son,  of  whom  tbe  plain- 
tiff was  and  has  always  been  reputed  to  be 
the  father;  and  that  tbe  plaintiff  and  defend- 
ant have  continued  to  live  together  since  the 
marriage.  The  wife  answers,  admitting  all 
of  above  allegations,  except  that  she  denies 
that  plaintiff  is  a  resident  and  citizen  of  the 
county,  and  for  a  further  defense  alleges  cruel 
treatment  by  plaintiff,  for  which  she  has  an 
action  for  divorce  a  tnensa  et  thoro  pending, 
and  that  the  clerk  of  the  superior  court  has  no 
jurisdiction.  The  child  was  made  a  party  de- 
fendant, and,  through  his  guardian  ad  litem, 
answered,  admitting  all  the  above-recited  al- 
legations of  the  complaint  The  clerk  granted 
the  petition,  and  his  judgment  on  appeal  was 
affirmed  by  the  judge  at  chambers,  from 
which  judgment  the  wife  appealed. 

The  plaintiff  contends  that  by  virtue  of 
Code,  i  136,  the  words  "superior  court"  in 
section  38,  mean  tbe  clerk,  and  that  If  this 
Is  not  so,  the  case  having  gotten  before  the 
Judge  of  the  superior  court  his  action  is  valid 
by  virtue  of  chapter  270,  Laws  1887,  amending 
Code,  S  255,  and  relies  on  Roseman  v.  Roseman, 
127  N.  C.  494.  37  S.  E.  518,  and  Ury  v.  Brown, 
129  N.  C.  270.  40  S.  E.  4,  and  cases  there  cit- 
^  Tbe  defendant  contends  that,  consider- 
ing the  caption  of  section  39,  as  may  be  done 
(State  V.  Woolard,  119  N,  C.  779,  25  S.  E. 
719),  and  other  language  In  section  39,  section 
136  does  not  apply,  but  tbe  superior  court  at 
term  alone  has  jurisdiction,  and  that  this  de- 
tect Is  not  cured  by  the  appeal  to  the  judge  at 
chambers.  W'e  are  not  called  upon  to  decide 
this  very  Interesting  question,  because  upon 
tlie  face  of  tbe  petition  there  Is  a  fatal  de- 
fect. In  that  no  cause  of  action  is  stated,— a 
defect  which  the  court  must  notice  ex  mero 
motu.  Nash  v.  Ferrabow,  115  N.  C.  303,  20 
S.  E.  4.-8;  Ladd  v.  Ladd,  121  N.  C.  118,  28 
S.  E.  100;  Gary  v.  Allegood,  121  N.  C.  54,  28 
S.  £!.  01.  This  proceeding  la  provided  to  le- 
gitimate illegitimates,  but  it  appears  from  the 
averments  in  the  complaint  that  the  child  la 
already  legitimated.  By  the  laws  of  this  state 
the  subsequent  marriage  of  the  parents  does 
not  legitimate  their  children  bom  prior  to  the 
marriage.  But  legitimacy  is  a  status,  and  by 
the  laws  of  Illinois  the  subsequent  marriage  of 


the  parents  legitimates  their  prior  offspring. 
"If  the  mother  of  any  bastard  child  and  the 
reputed  father,  shall  at  any  time  after  its 
birth  Intermarry,  the  said  child  shall  hi  all 
respects,  be  deemed  and  held  legitimate." 
Rev.  St  1895,  p.  203,  {  15.  The  parties  were 
domiciled,  according  to  the  complaint  at  the 
time  of  the  child's  birth  and  up  to  tbe  time  of 
the  marriage,  In  Illinois,  and  It  is  well  set- 
tled that,  the  child  being  still  a  minor,  its 
legitimacy  then  accmed,  and  accompanies  it 
wherever  It  goes.  Even  if  the  domicile  had 
been  In  yvisconsin  at  the  time  of  the  mar- 
riage, the  law  there  is  tlie  same.  If  the  father 
recognized  the  child  as  his,  as  It  appears  he 
did.  Rev.  St  "Wis.  1878,  {  2274.  The  Ullnoia 
statute  was  enacted  as  far  back  as  1845.  By 
both  the  civil  and  canon  law  the  subsequent 
marriage  of  the  parents  legitimated  tbehr  off- 
spring bom  before  marriage.  1  Bl.  Comm. 
454.  It  was  when  the  bishops,  at  tbe  parlia- 
ment held  at  the  Priory  of  Merton,  In  Surrey, 
in  1230,  attempted  to  procure  a  change  in  the 
common  law  to  that  effect,  that  the  baroos 
answered,  "Nolumus  leges  Angllse  mutare,"— 
"We  are  unwilling  to  change  the  laws  of  E>ig- 
land"  (1  Bl.  Comm.  456;  2  Kent  Comm.  209), 
—and  made  an  entry  on  the  Journal  (20  Hen. 
Ill,  c.  8)  which  Is  known  as  the  "Statute  of 
Merton."  This  remains  the  law  of  England 
to-day,  as  it  does  In  North  Carolina,  though 
Virginia  and  many  other  states,  as  well  as  II- 
llnoia  and  Wisconsin,  have  adopted  the  cItU 
law  in  this  particular.  It  seems  well  settled 
In  England,  as  well  as  elsewhere,  that  when, 
by  the  law  of  the  domicile  of  the  parents  at 
tbe  time  of  the  birth  and  the  law  of  the  dom- 
icile at  the  time  of  the  subsequent  marriage 
of  the  parents,  the  effect  of  the  marriage  is 
to  legitimate  the  children,  the  legitimacy  at- 
taches (If  the  children  are  not  adults),  and 
goes  with  them  wherever  they  go.  "If  by 
that  law  he  Is  thereby  rendered  legitimate,  he 
will  be  regarded  as  legitimated  everywhere, 
even  in  states  whose  laws  do  not  recognize 
subsequent  legitimation."  Minor,  Confl. 
Laws,  8  98,  citing  very  nmnerons  anthorlties. 
The  English  courts  only  differ  from  others 
In  holding  that  it  is  the  law  of  the  father's 
domicile  at  the  time  of  the  birth  which  gov- 
erns, and  not  the  law  of  the  domicile  at  tbe 
time  of  marriage.  Minor,  Confl.  Laws,  supra, 
where  the  whole  subject  is  clearly  and  Inter- 
estingly discussed.  To  same  purport  Dicey. 
Confl.  Laws,  rale  134;  Whart  Law  Nat  1T2; 
Whart  Confl.  Laws,  §§  240-248;  Story,  Confl. 
Laws  (Stb  Ed.)  {{  98,  93v,  where  tbe  subject 
Is  exhaustively  considered;  Miller  t.  Miller, 
91  N.  Y.  315,  43  Am.  Rep.  669;  Ross  v.  Boss, 
129  Mass.  252,  37  Am.  Rep.  321.  The  Amol- 
can  authorities,  all  to  same  purport  will  be 
found  collected  In  3  Am.  &  Eng.  Enc.  Law,  S9.>. 
896;  6  Cent  Dig.  cc.  1827-1830.  In  Ross  v.  Ross, 
supra.  Gray,  C.  J.,  reviews  all  the  authorities 
up  to  that  decision  (1880).  See,  also,  Adams 
y.  Adams  (Mass.)  13  L.  R.  A.  275,  and  notes 
(s.  c.  28  N.  E.  260).  As  the  Child  was  legiti- 
mate, upon  the  allegations  in  the  complaint 
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wben  tbe  child  came  to  this  state,  tbe  remov- 
al of  bis  parents  hither  could  not  bare  tbe  ef- 
fect to  make  blm  a  bastard,  and  the  com- 
plaint states  no  cause  of  action.  A  similar  In- 
stance Is  that  of  a  marriage  solemnized  In  a 
state,  whose  laws  permit  such  marriage,  be- 
tween a  negro  and  a  wblte  person  domiciled 
in  such  state.  This  Is  valid  on  their  removal 
to  this  state,  though  such  marriage  woold 
have  been  invalid  If  tbe  parties  had  been 
domiciled  here.  State  v.  Ross,  76  N.  0.  242, 
22  Am.  Rep.  678;  Woodward  v.  Blue,  103  N. 
C,  at  page  114,  9  S.  E.  492.  The  status  ac- 
companies the  person,  and  la  not  changed  by 
the  removal. 
Action  dismissed. 


WILSON  «t  al.   V.   BEAUFORT   COUNTY 

LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

APPEAL— EXCBPTIONS-JUDQMHNT— DOCK- 
ETING—LIKN. 

1.  All  appeal  is  in  itself  an  exception  to  a 
judgment,  and  no  other  record  exception  is  nec- 
essary. Code,  {  957,  requiring  the  court  on  ap- 
peal to  render  such  judgment  as,  on  inspection 
of  tbe  'Whole  record,  it  shall  appear  to  them 
ought  in  law  to  be  rendered. 

2.  Code,  S  435,  provides  that  every  judg- 
ment directing  the  payment  of  money  shall  be 
docketed,  and  shall  be  a  lien  ou  the  real  es- 
tate of  the  debtor.  A  judgment  rendered  for  a 
fixed  sum  for  damages  and  for  another  sum 
for  costs  was  recorded  in  full  in  the  court's 
minute  docket.  When  docketed,  the  judgment 
for  damages  was  omitted,  but  the  docketed 
judgment  contained  a  reference  to  the  entry  in 
the  coui-t's  minute  docket  by  number  and  page. 
Htld,  that  the  judgment  for  damages  was  not 
sufficiently  docketed  so  as  to  create  a  lien  on 
the  debtor's  real  estate,  and  hence  the  debtor's 
grantees  were  not  liable  therefor. 

3.  A  statute  provides  that  the  lien  of  a 
docketed  judgment  expires  in  10  years  unless 
the  creditor  has  been  legally  restrained  from 
fnforcing  it.  A  judgment  debtor's  allotment  of 
homestead  was  not  recorded  until  after  the 
expiration  of  10  years  from  the  date  of  the 
dockptiug  of  the  judgment.  Held,  that  the  lien 
of  the  judgment  had  expired,  and  was  not  re- 
vived by  tbe  allotment  of  homestead,  and  there- 
fore an  execution  Issued  created  a  lien  onljr  from 
its  levy,  and  not  by  virtue  of  the  docketing  of 
the  judgment. 

4.  A  debtor  at  the  time  of  the  rendering  of  a 
judgment  against  blm  owned  two  separate  par- 
vt\s  of  land,  one  of  which  was  couveyed  to  third 
persons,  and  tbe  other  of  which  became,  through 
mesne  convey auces,  the  property  of  the  judg- 
ment cre<litor,  who  entered  a  release  of  the 
lien  of  the  judgment  docketed  as  to  such  par- 
cel. Held,  that  each  parcel  should  bear  its  own 
pioportion  of  the  docketed  judgment,  and  hence 
tbe  parcel  conveyed  to  the  third  persons  was 
not  bolden  for  the  entire  judgment. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  Louis  Wilson  and  others  against 
the  Beaufort  Countj-  Lumber  Company. 
From  a  Judgment  granting  insu£Bclent  relief 
to  plaintiffs,  they  appeal.    Affirmed. 

If  1.  Sea  Appeal  anA  Error,  TOl.  2,  Cant  Die.  ii 
1&72,  1S77,  1800. 


A  Statute  provides  that  the  lien  of  a  dock- 
eted judgment  expires  in  10  years  unless  tbe 
creditor  has  been  legally  restrained  from  en- 
forcing it 

Skinner  &  Whedbee,  for  appellants.  Flem- 
ing &  Moore,  for  appellee. 

CLARK,  J.  A  Jury  trial  having  been 
waived,  tbe  facts  were  found  by  the  court 
From  tbe  Judgment  rendered  thereon  tbe 
plaintiffs  appealed.  There  is  no  exception, 
and  none  Is  necessary,  tbe  appeal  being  of 
itself  an  exception  to  a  Judgment  Murray 
V.  Soutberiand,  125  N.  C.  175.  34  S.  K  270; 
Delozier  v.  Bird,  123  N.  C.  689,  31  S.  E.  824; 
Reade  v.  Street.  122  N.  C.  301,  30  S.  E.  124; 
Appomattox  Co.  v.  Buffaloe,  121  N.  C.  37,  27 
S.  E.  999;  Thornton  v.  Brady,  100  N.  C.  38, 
5  S.  E.  910;  Clark's  Code  (3d  Ed.)  p.  772; 
Code,  I  957.  When  there  is  objection  to  evi- 
dence, to  tbe  charge,  or  any  other  matter  oc- 
curring on  the  trial,  an  exception  must  al- 
ways be  specifically  taken  (Code,  S  650,  and 
cases  cited  In  Clark's  Code  [3d  Ed.]  pp.  772- 
774),  and,  except  as  to  the  charge,  such  spe- 
cific exception  must  be  taken  at  tbe  time 
(State  V.  Downs,  118  N.  C.  1242,  24  S.  E.  531, 
and  cases  cited;  Clark's  Code  [3d  Ed.]  p. 
509).  A  "broadside  exception"  to  such  mat- 
ters cannot  be  noticed.  Clark's  Code  (3d 
Ed.)  p.  513.  By  virtue  of  Code,  %  412  (3),  an 
exception  to  tbe  charge  can  be  taken  for  tbe 
first  time  In  tbe  appellant's  statement  of  tbe 
case  on  appeal,  though  it  must  be  specific, 
and  not  "broadside."  Lowe  v.  Elliott,  107  N. 
C.  718,  12  S.  B.  383;  Taylor  v.  Plummer,  105 
N.  C.  56,  11  S.  E.  266;  and  numerous  cases 
collected  In  (Mark's  Code  (8d  Ed.)  pp.  513, 
773.  But  as  to  errors  upon  tbe  face  of  the 
record  proper,  such  as  defects  In  the  sum- 
mons, pleadings,  and  Judgment,  the  appel- 
late court  is  required  to  take  notice  of  these 
without  assignment  of  error,  by  Code,  t  957. 
The  distinction  is  clearly  pointed  out  In 
Thornton  v.  Brady,  100  N.  C.  38,  6  S.  E.  910, 
and  in  numerous  cases  since,  collected  in 
Clark's  C!ode  (3d  Ed.)  at  pages  772,  800,  924. 
Errors  in  tbe  face  of  tbe  record  proper  are 
necessarily  either  (1)  that  tbe  court  bas  not 
Jurisdiction;  or  (2)  that  tbe  complaint  (or  in- 
dictment) does  not  state  a  cause  of  action, 
as  to  botb  of  which  rule  27  of  this  court  (39 
S.  E.  vli)  states  that  the  court  will  take  no- 
tice ex  mero  motu  without  assignment  of 
error;  or  (3)  that  the  facts  found,  whether 
by  general  verdict  or  special  verdict,  or  by 
the  judge,  or  by  consent,  do  not  Justify  tbe 
Judgment  Imposed.  Clark's  Code  (3d  Ed.)  pp. 
920-924.  Tbe  court  (a  Jury  having  been 
waived)  found  as  facts  that  at  June  term, 
1889,  of  Pitt  superior  court.  Judgment  was 
rendered  in  favor  of  tbe  plaintiffs  against 
Llzzlna  Wilson  for  $225  for  mesne  profits 
and  for  partition,  and  $50.10  costs,  and  said 
Judgment  was  recorded  in  full  on  the  minute 
docket,  but  In  the  Judgment  as  docketed  and 
duly  Indexed  at  that  term  the  $225  was  omit- 
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ted  from  said  docketing;  and  that  about  De-  i 
cember  1,  1898,  this  omitted  part  of  the  Judg- 
ment was  placed  on  the  docket  at  the  re- 
quest of  the  plaintiffs,  but  without  notice 
to  the  defendants,  by  the  clerk,  after  the  ex- 
piration of  his  term  of  ofBce.  The  docketed 
Judgment,  however,  contained  the  following: 
"For  decree,  see  minutes  Xo.  5,  pp.  61d-«S," 
and  the  decree  there  copied  in  full  embraced 
the  $225  recovery.  It  is  further  found  as  a 
fact  that  in  June,  1889,  at  the  time  the  above 
Judgment  was  docketed,  Lizzina  Wilson  own- 
ed in  fee  two  tracts, — one  containing  60 
acres,  which  was  worth  March  1,  1902,  $300, 
and  the  other  containing  66%  acres,  worth 
March  1,  1902,  $800;  that  on  April  12,  IS&i, 
said  Lizzina  Wilson  conveyed  for  $13S  the 
timber  on  the  60-acre  tract  to  the  Beaufort 
Lumber  Company,  and  thereafter  conveyed 
the  fee  of  said  tract  (subject  to  above  con- 
veyance of  the  timber)  to  the  defendants,  h« 
son  Geo.  W.  Wilson  and  grandson  John  W. 
Wilson,  without  consideration;  that  on  De- 
cember 18,  1890,  she  conveyed  the  66%-acre 
tract,  without  consideration,  to  her  son  McD. 
Wilson,  who,  on  December  25,  189C,  convey- 
ed the  same,  for  value,  to  the  feme  plain- 
tiffs, who  are  her  daughters,  and  who  are 
now  the  owners  thereof;  that  on  May  25, 
1899,  notice  was  issued  to  Lizzina  Wilson  for 
revival  of  said  Judgment,  and  execution  was 
issued  thereon  May  26,  1899,  and  the  home- 
stead was  allotted  out  of  these  lands,  but 
the  allotment  was  not  recorded  till  after  the 
expiration  of  10  years  from  the  date  of  dock- 
eting said  Judgment.  On  June  7,  1901,  after 
the  answer  in  this  case  had  been  filed,  the 
plaintiffs  entered  a  release  of  the  lien  of  said 
docketed  Judgment  as  to  the  66%-acre  tract. 
His  honor  correctly  held  that  the  Judgment 
was  not  a  lien  for  the  $225,  that  part  of  the 
Judgment  not  having  been  docketed.  Code, 
§  435.  The  reference  to  the  minute  docket 
was  sufflcient  notice  to  put  a  purchaser  on 
guard  as  to  the  nature  thereof  as  to  matters 
which  did  not  "affect  the  title  or  direct  the 
payment  of  money."  But  a  money  Judg- 
ment cannot  be  made  a  lien  unless  set  out 
in  the  docketing  thereof,  which  is  required 
for  this  very  purpose  of  guarding  against 
Hens,  unless  entered  on  the  docket.  In  Hoi- 
man  V.  Miller,  103  N.  C,  at  page  120,  9  S.  B. 
430,  it  is  said:  "It  is  so  very  clear  that,  un- 
less the  Judgment  Is  docketed  upon  this  par- 
ticular docket,  there  can  be  no  lien  by  virtue 
of  the  Judgment  alone;"  and  in  Dewey  v. 
Sugg,  100  N.  C,  at  page  335,  13  S.  E.  925,  14 
L.  R.  A.  393,  Merrlmon,  O.  J.,  says:  "A 
docketed  judgment  creates  and  secures  a  Hen 
upon  the  Judgment  debtor's  land.  But  a 
Judgment,  in  order  to  create  such  Hen,  must 
be  docketed  In  the  way  and  manner  above 
pointed  out;  otherwise  the  Judgment  Is  not 
docketed,  and  no  such  or  any  Hen  arises," — 
citing  authorities.  The  Judgment  was  dock- 
eted In  18S9,  and,  no  allotment  of  homestead 
having  been  made  till  after  the  10  years  had 
expired,  there  was  no  suspension  of  the  stat- 


ute of  Umitattons;  and  the  lien  of  the  Judg- 
ment, having  expired,  could  not  be  revived 
by  its  allotment  after  that  time.  The  exe- 
cution issued  on  the  revived  Judgment  iu 
Hen  only  from  its  levy,  and  by  virtue  of  the 
levy,  and  not  by  virtue  of  his  docketing  the 
Judgment  hi  1889.  Spicer  v.  GamblU,  93  K. 
C.  378;  Pipkin  v.  Adams,  114  N.  0.  201, 19  S. 
B.  105;  McCaskill  v.  Graham,  121  N.  0.  190, 
28  S.  B.  264.  The  defendant  the  lumber 
company  having  acquired  title  for  value 
prior  to  the  levy  of  such  execution,  the  lands 
in  Its  hands  would  not  ordinarily  be  gnb- 
Jected.  Whether  this,  being  a  Judgment  lor 
costs  in  partition,  is  a  Judgment  in  rem,  u 
to  which  no  statute  runs  (Dobbin  v.  Rex,  106 
N.  C.  444,  11  S.  E.  260;  In  re  Walker,  101 
N.  C.  340,  12  S.  B.  136),  we  are  not  called 
upon  to  decide,  as  the  defendants  did  not 
appeal;  but,  if  it  is,  his  honor  correctly  ad- 
Judged  that  defendants  pay  only  three-elev- 
enths of  the  costs,  for  each  tract  should  bear 
its  own  proportion.  Hlnnant  v.  Wilder,  122 
N.  C.  149,  29  S.  E.  221.  That  case  holds, 
also,  that  no  homestead  could  be  allotted 
against  the  Judgment  for  costs  in  partitioo. 
The  plaintiffs  could  not  transfer  the  lien  on 
their  own  tract  to  the  defendants  by  an  en- 
try In  their  own  favor  on  the  Judgment 
docket.  The  $225  part  of  the  Judgment  was 
not  for  equality  for  partition,  but  a  mae 
personal  Judgment  incidentaUy  annexed  for 
mesne  profits,  and  no  Uen  ever  attached,  as 
above  stated,  by  reason  of  Its  having  been 
omitted  from  the  docketing  of  the  Judgment 
No  error. 


BRINKLEY  v.  SMITH. 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1902.) 

DEEDS— PROBATE    IN    ANOTHER    STATE— CBB- 

TIFICATB— SUFFICIENCY— ADVERSE 

POSSESSION. 

1.  In  partition  plaintiff  Introduced  a  deed 
which  was  excepted  to  on  the  ground  that  it 
had  not  been  properly  probated  in  another  state. 
On  the  deed  appeared,  "Signed,  sealed,  and  de- 
livered in  presence  of  M.  and  R.,  J.  P.,"  and 
following:  "Personally  appeared  before  me  H.. 
clerk  of  the  superior  court,  R.,  who  on  oath 
says  he  6aw  D.  sign  a  land  deed  on  the  21st 
Oct.,  1807;  that  he  also  signed  the  deed  offi- 
cially as  a  justice,  and  saw  M.  sign  as  a  wit- 
ness." This  was  signed  by  B.  and  H..  Held. 
that  the  exception  was  good,  inasmuch  as  the 
statement  of  K.  did  not  identify  the  deed  men- 
tioned therein  as  the  deed  then  offered  for  pro- 
bate. 

2.  Where  the  probate  of  a  deed  in  another 
state  is  defective  on  its  face,  the  certificate  of 
the  clerk  of  the  superior  court  that  the  certifi- 
cate of  probate  and  seal  of  the  clerk  of  the 
superior  court  of  the  other  state  is  sufflcient 
does  not  validate  the  certificate. 

3.  Where  plnintiS  claimed  by  adverse  pos- 
session, it  was  error  to  charge  that,  if  the  jur.v 
found  from  the  evidence  that  certain  person? 
with  whom  the  plaintiff's  title  was  supposed  to 
have  some  connection  had  been  in  adverse  pos- 

^  3.  See  AdverM  FosseBBloa,  vol.  I,  Cent.  Dig.  !3 

123,  227,  228.  II 
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session  of  the  premises  for  more  tbau  30  years, 
it  was  their  "duty  to  answer  the  issue  'Yes,' 
aotwithstandinK  the  possession  had  been  at 
intervals  interrupted,  and  that  the  occupancy 
of  the  claimants  was  not  connected,"  since  ad- 
verse possession  must  be  open,  notorious,  and 
contiuuons. 

Appeal  from  superior  court,  Columbus 
oonnty;  McNeill,  Judge. 

Partition  by  B.  W.  Brlnltley  against  Hen- 
ry Smith.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

J.  B.  Schullcen,  for  appellant.  C.  C.  &  H. 
Xi.  Lyon,  for  appellee. 


DOUGLAS,  7.  This  was  a  special  pro- 
ceeding commenced  before  the  clerk  for  par- 
tition of  the  land  described  in  the  complaint. 
The  defendant  pleaded  sole  seisin,  and  the 
case  was  transferred  to  the  superior  court  in 
term  for  trial  of  the  issues  raised  in  the 
pleadings.  It  was  heard  on  appeal  at  the 
last  term  of  this  court,  but  the  record  was  in 
sncb  condition  that  we  thought  It  necessary 
to  refer  it  to  the  cleric  for  correction.  130 
N.  0.  224,  41  S.  E.  IOC.  There  are  only  two 
exceptions  which  we  deem  it  necessary  to 
'discuss,  as  they  result  In  a  new  trial,  where 
the  other  exceptions  may  not  arise.  The 
plaintiff  introduced  a  deed  from  John  Daniel 
to  A.  T.  Clark,  to  which  the  defendant  ex- 
cepted on  the  grounds  that  it  had  not  been 
executed  by  said  Daniel,  and  had  not  been 
properly  probated.  Upon  said  deed  appear 
the  following  statements: 

"Signed,  sealed,  and  delivered  In  the  pres- 
ence of  J.  M.  Miller  and  J.  D.  Robinson, 
J.  P." 

"State  of  Georgia,  Wayne  County.  Per- 
sonally appeared  before  me,  Hansell  Rap- 
pell,  cleric  superior  court  In  and  for  said 
county,  J.  D.  Robinson,  who  on  oath  says 
that  he  saw  John  Daniel  sign  a  land  deed 
on  the  21st  day  of  October,  1897,  and  that  he 
also  signed  the  deed  officially  as  a  justice  of 
the  peace  in  and  for  1519  district,  G.  M.,  of 
-said  coimty,  and  also  saw  J.  M.  Miller  sign 
the  same  as  a  witness.  Sworn  to  before  me 
this  22nd  day  of  November,  1897.  J.  D. 
Robinson,  J.  P.  Hansell  Rappell,  Clerk  S. 
C.  W.  C." 

"North  Carolina,  Columbus  County.  The 
foregoing  certificate  and  seal  of  office  of 
Hansen  Rappell,  clerk  superior  court  of 
Wayne  county,  state  of  Georgia,  is  adjudged 
to  be  sufficient.  Let  the  deed  and  certificate 
tte  registered  this  January  19,  1898.  A.  M. 
McNeill,  Deputy  Clerk  Superior  Court" 

This  probate  Is  singularly  defective.  Rob- 
inson, who  seems  to  be  swearing  In  his 
official  capacity,  docs  not  prove  the  signa- 
ture of  the  grantor  to  the  deed  in  question, 
nor  even  his  own  attesting  signature.  He 
simply  says  that  "he  saw  John  Daniel  sign 
a  land  deed,"  and  that  he  and  Miller  signed 
the  same  deed.  The  only  construction  we 
can  put  upon  this  language  Is  that  he  and 
Miller  signed  the  same  deed  that  be  saw 


Daniel  sign;  but  he  does  not  pretend  to  Iden- 
tify that  deed,  or  the  signatures  thereon,  as 
the  deed  then  offered  for  probate.  In  othex 
w<H-ds,  he  does  not  prove  the  execution  of 
this  particular  deed,  which  was  the  essential 
fact  to  be  proved.  Therefore  we  think  that 
this  deed,  in  its  present  condition,  was  not 
competent  evidence,  and  should  have  been 
excluded  upon  objection  by  the  defendant. 
The  certificate  of  the  clerk  of  the  superior 
court  of  Columbus  county  merely  i>ermltted 
its  registration,  and  could  not  have  the  effect 
of  validating  a  probate  essentially  defective 
npon  its  face. 

There  is  an  exception  to  the  charge  that, 
we  think,  must  be  sustained.  His  honor 
charged  that,  If  the  Jury  found  from  the  ev- 
idence that  certain  persons  with  whom  the 
plaintiff's  title  was  supposed  to  have  some 
connection  had  been  in  adverse  possession  of 
the  premises  for  more  than  30  years,  it  was 
their  "duty  to  answer  the  issue  'yes,'  not- 
withstanding the  possession  has  been  at  in- 
tervals Interrupted,  and  that  the  occupancy 
of  the  claimants  was  not  connected."  This 
state  of  facts  would  have  been  sufficient  to 
take  the  title  out  of  the  state,  but  not  of  it- 
self to  put  It  Into  the  plaintiff.  Walden  v. 
Ray,  121  N.  C.  237,  28  S.  E.  293;  Everett  v. 
Newton,  118  N.  C.  919,  23  S.  B.  961.  Twen- 
ty years'  adverse  possession  of  land  by  him- 
self or  those  under  whom  he  claims  will  give 
title  in  fee  to  the  possessor  as  against  all 
persons  not  under  disability;  but  such  pos- 
session must  not  only  be  adverse,  but  must 
also  be  open,  notorious,  and  continuous  un- 
der known  and  visible  boundaries.  The  rea- 
son of  this  is  clear.  Such  statutes  of  limita- 
tion, originally  statutes  of  presumption,  are 
founded  upon  the  legal  presumption  of  a 
grant  or  release.  The  law  presumes  that 
the  party  holding  the  legal  title,  knowing 
his  land  Is  in  the  actual  possession  of  one 
who  claims  It  as  his  own,  and  having  a  right 
of  action  for  its  recovery,  admits  the  lawful 
claim  of  the  possessor  if  he  permits  him  to 
remain  in  open  and  undisturbed  possession 
for  BO  long  a  time.  If  the  possession  is  not 
so  open  and  adverse  as  to  reasonably  put  the 
legal  owner  upon  notice,  either  actual  or  con- 
structive, be  cannot  be  expected  to  sue  on  a 
cause  of  action  of  which  he  is  Ignorant.  On 
the  other  hand,  If  the  possessor  abandons 
the  property,  its  constructive  possession  at 
once  reverts  to  the  holder  of  the  legal  title. 
A  conveyance  of  the  property,  being  an  as- 
sertion of  ownership,  is  not  considered  as  an 
abandonment.  As  is  said  in  Angell  on  Lim- 
itations (section  390),  quoted  with  approval 
In  Malloy  v.  Bruden,  86  N.  C.  251:  "The 
principle  upon  which  the  statute  of  limita- 
tions is  predicated  Is,  not  that  the  party  In 
whose  favor  It  is  Invoked  has  set  up  an  ad- 
verse claim  for  the  period  specified  in  the 
statute,  but  that  such  adverse  claim  is  ac- 
companied by  such  Invasion  of  the  rights  of 
another  as  to  give  him  a  cause  of  action, 
which,  having  fallod  to  prosecute  within  the 
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limited  time,  he  Is  presumed  to  have  sur- 
rendered." 

The  other  exceptions  are  not  necessary  for 
the  determination  of  this  appeal,  and  may 
not  arise  again. 

Kew  triaL 


WHITFIELD  et  al.  ▼.  GARRISS  et  al. 
(Supreme  Court  of  North  Carolina.     Oct.  14, 

1902.) 

WIUjS— CONSTRUCTION— ESTATE  CONVEYED— 
CONDITIONAL  FEE. 
1.  Testator  bequeathed  to  bis  grandson  cer- 
tain described  land,  and  declared  that,  in  the 
erent  of  the  grandson's  death  leaving  no  heirs 
of  his  body,  then  the  land  should  descend  to  the 
three  brothers  of  the  devisee,  or  the  survivors 
of  them,  and,  in  case  the  last  survivor  should 
die  leaving  no  heir  or  heirs  of  his  body,  then 
the  land  should  be  equally  divided  between  all 
testator's  grandchildren.  Held,  that  under  Code, 
$  2180,  declaring  that  when  real  estate  shall 
be  devised  to  any  person  the  same  shall  be  con- 
strued as  a  devise  in  fee  unless  such  devise 
shall  show  in  plain  and  express  words,  or  it 
shall  be  intended  by  the  will,  that  the  testator 
intended  to  convey  an  estate  of  less  dignity, 
such  devise  vested  a  fee-simple  estate  in  the 
devisee,  defeasible  only^  on  condition  that  he 
died  without  leaving  heirs  of  his  body. 

Appeal  from  superior  court,  Wayne  coun- 
ty;  Robinson,  Judge. 

Action  by  F.  G.  Whitfield  and  others 
against  Ransom  Garriss  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Afilrmed. 

W.  C.  Munroe,  for  appellants.  Allen  & 
Dortch  and  F.  A.  Daniels,  for  appellees. 

FTTRCHES,  C.  J.  This  Is  an  action  of 
ejectment,  and  involves  the  construction  of 
the  will  of  Lewis  Whitfield.  The  will  was 
written  In  1848,  and  the  testator  died  In 
18o0,  at  the  advanced  age  of  90  years.  He 
was  a  man  of  large  real  and  personal  estate, 
without  living  children,  but  having  a  number 
of  grandchildren.  In  Item  15  of  the  will  be 
disposes  of  the  land  in  controversy  as  fol- 
lows: "I  give^  devise,  and  bequeath  to  my 
grandson  Franislin  Whitfield  (son  of  L.  S. 
AVhItfield,  deceased)  that  part  of  my  land 
lying  on  the  north  of  Neuse  river,  between 
Walnut  creek  and  Bear  creelt.  In  the  coun- 
ties of  Wayne  and  Lenoir  [here  follows  a 
description  of  the  land  conveyed  In  Item  15, 
said  to  be  about  seven  square  niRes  of  the 
most  valuable  land  In  Wayne  county];  and 
in  the  event  of  the  death  of  the  said  Frank- 
lin Whitfield  (son  of  Lewis  S.  Whitfield,  de- 
ceased) leaving  no  heirs  of  his  own  body, 
then,  and  in  that  event,  the  above-described 
land  and  other  property  shall  descend  to  the 
three  sons  of  Lewis  S.  Whitfield,  deceased, 
Hazzard  Whitfield,  Cicero  Whitfield,  and 
Lewis  Whitfield,  or  the  survivor  of  them; 
and,  in  case  the  last  survivor  of  the  sons  of 
L.  S.  Whitfield,  deceased,  shall  die  leaving 
no  heir  or  heirs  of  his  own  body,  the  said 
land  or  real  estate  shall  be  equally  divided 
between  all   my   grandchildren."     Franklin 


Whitfield  died  In  1900,  leaving  the  plaintiffs 
his  children  and  heirs  of  his  body.  It  seems 
to  us,  if  It  was  not  for  the  large  amount  in- 
volved in  this  action,  It  would  not  be  a  very 
difficult  one  to  dispose  of;  and  this  fact 
should  not  make  It  any  more  difficult  than  if 
the  amount  involved  was  much  smaller. 
The  plaintiffs  contend  that  In  construing  the 
will  the  court  should  find  out,  if  it  can.  the 
testator's  purpose  In  making  the  will,  and 
that  should  be  carried  out  by  the  court;  and 
to  do  this  the  court  should  examine  the 
whole  will— all  that  is  written  within  "its 
four  comers,"  as  It  is  sometimes  expressed 
— to  find  out  the  testator's  Intention.  And 
these  are  some  of  the'  rules  adopted  by 
courts  for  construing  wills.  But  the  l^umed 
counsel  who  represents  the  plaintifts  has 
pointed  out  no  other  part  of  the  will  that 
affords  us  any  aid  in  putting  the  construc- 
tion on  item  15  they  contend  it  should  have. 
But  there  Is  another  rule,  more  Important  In 
the  construction  of  wills  than  those  suggest- 
ed by  the  plaintiffs,  and  that  is,  there  must 
be  something  to  construe.  The  court  can  no 
more  make  the  language  of  a  will  than  it 
can  make  the  wUL  Where  there  is  language 
of  doubtful  meaning  used  In  the  will,  for  the 
purpose  of  interpreting  the  meaning  of  such 
doubtful  language  the  court  may  try  to  as- 
certain the  intention  of  the  testator.  But 
some  language  is  too  plain,  the  meaning  too 
obvious,  to  admit  of  interpretation.  In  such 
cases  the  language  of  the  testator  must  be 
taken  to  mean  what  It  says.  Coble  v.  Shoff- 
ner,  75  N.  C.  42.  The  plaintifts  contend  that 
the  testator  only  Intended  to  give  Franidin 
a  life  estate,  to  be  enlarged  into  a  fee  simple 
upon  his  having  heirs  of  his  body,  and,  hav- 
ing but  a  life  estate,  he  could  not  convey  the 
fee-simple  estate;  that  the  effect  of  the  con- 
dition was  to  enlarge  the  estate  of  Franidin 
from  a  life  estate  to  a  fee  simple.  We  do 
not  think  this  the  proper  construction  of 
item  1.5.  But,  if  it  was,  when  the  condition 
was  fulfilled  by  Franklin's  having  hehrs  of 
his  body,  we  do  not  see  what  benefit  the 
plaintiffs,  who  are  his  cliildren  and  heirs  at 
law,  would  have  on  that  account,  when  their 
father  had  conveyed  it  to  the  defendants  for 
full  consideration,  and  with  general  war- 
ranty. But  we  think  the  devise  to  Franklin 
without  any  limitation,  under  the  act  of 
1784,  then  chapter  122,  S  10,  of  the  Revised 
Statutes,  and  now  section  2180' of  the  Code, 
was  a  devise  In  fee  simple,  with  a  condition 
of  defeasance, — that,  if  he  died  without  leav- 
ing heirs  of  his  body,  his  fee-simple  estate 
should  be  defeated,  and  the  land  should  go 
to  the  three  children  of  L.  S.  Whitfield,  nam- 
ed In  the  win.  The  public  law  enters  into 
and  becomes  a  part  of  every  transaction  and 
conveyance  (McCless  v.  Meekins,  117  N.  C. 
34,  23  S.  E.  99),  and  chapter  122,  I  10,  of  the 
Revised  Statutes,  was  then  in  force.  There- 
fore item  15  must  read  as  if  it  had  been 
written  "to  Franklin  Whitfield,  bis  heirs  and 
assigns,  forever,  but  upon  condition  tbat  if 
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tbe  said  Franklin  Wbltfleld  sbaU  die  with- 
out leaving  heirs  of  his  body,  then,  and  in 
that  event,  to  the  heirs  of  L.  S.  Wbltfleld." 
This  to  written  in  tbe  will  by  the  statute  of 
1784.  So,  if  the  contingency  had  happened 
upon  which  the  condition,  was  to  take  effect 
(dying  without  heirs  of  his  body),  the  lands 
would  have  gone  to  "Hazzard  Wbltfleld, 
Cicero  Wbltfleld,  and  Lewis  Wbltfleld,"  sons 
of  L.  S.  Wbltfleld,  deceased.  So  it  would 
seem  that  tbe  plaintiffs  in  no  event  could 
take  the  land  under  the  will  of  the  testator, 
Lewis  Wbltfleld.  If  Franklin  died  leaving 
beirs  of  his  body,  the  contingency  never  hap- 
pened by  which  bis  fee-simple  estate  was  to 
be  reduced  to  a  life  estate,  and  he  was  the 
fee-simple  owner;  and,  if  it  bad  happened, 
then  tbe  land  was  to  go  to  the  beirs  of  Ik  8. 
Wbltfleld.  Franklin  died  leaving  heirs  of 
his  body  (the  plaintiffs  in  this  action),  and 
tbe  land  did  not  go  over  to  the  heirs  of  L.  S. 
Whitfield.  Tbe  plaintiffs  would  have  In- 
herited it  from  their  father,  Franklin;  but 
he  sold  and  conveyed  It  to  the  defendants 
with  full  covenants  of  warranty,  and  the 
plaintiffs  have  no  Interest  whatever  in  It. 
Tbe  authorities  cited  by  the  plaintiffs  are 
not  In  point.  They  are  as  to  the  time  when 
tbe  contingency  must  happen,  and  there  is 
no  such  question  in  this  case,  as  that  is  fixed 
by  tbe  will  to  be  at  the  death  of  Franklin. 

The  judgment  must  be  affirmed  for  tbe 
renson  assigned  by  his  honor  who  tried  the 
case  below.    Affirmed. 


STATE  V.  BLACKLET. 

(Snpreme  Oovrt  of  North   Caroliaa.    Oct.  28, 

1902.) 

BSCAPB-RVIDENCB-QUESTION  FOR  JURY. 

1.  Code,  g  1022,  relating  to  the  charge  against 
an  officer  of  allowing  a  prisoner  to  escape,  pro- 
vides that  it  shall  be  sufficient,  in  support  of 
tbe  indictment,  to  prove  that  the  prisoner  was 
committed  to  his  custody,  and  it  shall  be  on  de- 
fendant to  show  that  snch  escape  was  not  by 
his  consent  or  negligence,  but  that  he  had  used 
all  legal  means  to  prevent  it,  and  acted  with 
proper  care  and  diligence.  Beld,  that  where 
defendant  testified  that  the  escape  was  not  with 
his  consent;  that  he  acted  in  good  faith  in  try- 
ing to  prevent  it;  that,  to  prevent  a  lynching, 
be  concluded  to  conceal  the  prisoner  in  a  dnrk 
wood  over  night;  and  that  an  armed  force 
there  captured  the  prisoner, — it  was  error  to 
direct  a  verdict  of  guilty. 

Appeal  from  superior  court  OranviUe  coun- 
ty; Shaw,  Judge. 

P.  M.  Blackley  was  convicted  of  allowing 
a  prisoner  to  escape  from  bis  custody,  and 
appeals.    Reversed. 

Royster  &  Hobgood  and  J.  W.  Graham, 
for  appellant.  The  Attorney  General,  for  tbe 
State. 

FURCHBS,  C.  3.    This  was  an  Indictment 

for    an   escape,    under   section   1022   of   the 

Code.    The   defendant  was   a  constable   in 

Granville  county,  and  one  Rogers  was  put  In 
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bis  custody,  with  a  mittimus  from  the  Jus- 
tices of  tbe  peace  who  bad  investigated  tbe 
case,  against  Rogers,  upon  a  warrant  char- 
ging him  with  rape.  The  facts  that  the  de- 
fendant was  a  constable,  that  Rogers  was 
tried  upon  a  warrant  charging  blm  with 
rape,  that  sufficient  cause  was  found  to  com- 
mit him  to  jail,  and  that  he  was  committed 
to  the  custody  of  the  defendant,  with  a  mitti- 
mus, were  shown  in  evidence,  and  are  not 
denied.  This  made  a  prima  facie  case  of 
guilt  against  the  defendant,  under  section 
1022  of  the  Code,  and  threw  the  burden  on 
the  defendant  of  showing  that  he  was  not 
guilty.  Tbe  statute  itself  provides  that,  aft- 
er the  prima  facie  .case  is  made  out,  "it  shall 
then  He  upon  the  defendant  to  show  that 
such  escape  was  not  by  his  consent  or  neg- 
ligence, but  that  he  bad  used  all  legal  means 
to  prevent  the  same,  and  acted  with  proper 
care  and  diligence." 

Tbe  defendant,  for  the  pnrpose  of  showing 
that  he  was  not  guilty,  went  upon  the  wit- 
ness stand  in  his  own  behalf,  and  testified 
as  follows:  "Rogers  was  committed  to  my 
custody  by  tbe  justices  of  the  peace  about 
eight  o'clock  in  the  evening.  I  took  him  to 
Lyon's  store,  and  the  justices  wrote  out  mit- 
timus and  handed  It  to  me.  C.  H.  Parham 
came  to  me  at  tbe  store,  and  said  there  was 
a  crowd  coming  out  from  Oxford  to  lynch 
Rogers,  and  I  heard  this  from  several  other 
parties.  Pete  Kearney,  Phil.  White,  Tom 
Mitchell,  and  others  whose  names  I  do  not 
recall,  told  me  so.  There  bad  been  several 
lynchlngs  in  Granville  county.  I  had  no  bug- 
gy at  the  place  of  trial.  I  lived  two  miles 
from  there  by  the  road,  but  one  and  a  quar- 
ter miles  by  path.  When  I  beard  these  ru- 
mors about  tbe  lynching,  I  took  Rogers  and 
Phil.  White,  and  when  I  got  into  the  woods 
I  told  Phil.  White  to  go  and  summon  some 
men  and  arm  them,  and  to  bring  them  on  to 
my  house,  and  that  we  would  do  something 
to  protect  this  man.  I  arrested  Rogers  on 
the  Saturday  before,  and  this  was  on  Tues- 
day night.  I  had  bad  him  in  my  custody 
from  then  until  the  trial.  I  did  not  put  him 
in  the  jail.  The  justices  of  the  peace  told 
me  to  keep  him  In  my  custody  until  Tues- 
day, when  the  trial  was  had.  I  did  keep 
blm  In  my  custody,  and  he  made  no  attempt 
and  showed  no  disposition  to  escape.  After 
I  sent  Phil.  White  bacic,  I  went  on  to  Mr. 
Dement's  house,  and  woke  him  up,  and  sum- 
moned blm  to  help  me.  I  then  went  to  my 
own  house,  and  saw  Ed.  Blackley,  who  is  no 
kin  to  me,  but  about  twelfth  or  thirteenth 
cousin,  and  works  at  my  place,  and  sum- 
moned him  as  a  guard.  I  carried  the  pris- 
oner to  my  house,  but  did  not  keep  him 
there,  on  account  of  my  wife^s  condition. 
She  was  nervous  and  delicate,— had  been  an 
invalid  for  two  years.  I  went  from  my 
house  first  to  the  cornfield,  and  the  dew  was 
so  heavy  that  Mr.  Dement  suggested  that  we 
go  back  into  the  old  field.  Ed.  Blackley  went 
after  oiu:  supper  and  brought  It.  and  after 
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we  had  eaten  it  w«  agreed  to  carry  Rogers  a 
mile  away.  It  waa  pretty  quick  after  sup- 
per that  I  saw  a  crowd  coming.  It  was 
t)right  moonlight,  and  they  were  In  their 
shirt  sleeyes.  They  shot  four  or  five  times 
when  they  were  about  as  far  as  across  the 
courthooBe  from  me,  and  Icept  coming,  and 
fltarted  shooting  again;  and  as  they  shot 
again  I  ran,  and  shot  behind  me.  I  ran  into 
the  cotton  patch,  and  Rogers  was  right  with 
me.  They  caught  me,  and  Rogers  fell  into 
the  ditch.  I  told  them  they  ought  to  give 
the  man  a  fair  trial,  and  ought  not  take  him 
and  butcher  bim  up.  They  took  Rogers  off, 
while  some  of  them  held  me  down  and 
cursed  me,  and  said  If  .1  didn't  hold  my 
moutb  they  would  kill  me.  There  were 
twelve  or  fifteen  In  the  crowd.  They  hdd 
me  three  or  four  minutes.  There  were  hand- 
kerchiefs over  their  faces.  I  do  not  know 
who  they  were.  While  they  had  me  down, 
they  shot  two  or  three  times.  Sam  Ball's 
people  lived  thirty-five  or  forty  yards  from 
there,  and  they  heard  it  I  told  them  to  get 
-off  of  me,  and  not  to  do  this  thing.  I  tried 
to  make  them  turn  Rogers  loose.  They  curs- 
«d  me.  I  was  saying  nothing  while  run- 
ning. Dement  and  Blackley  were  with  me 
when  we  started  to  run.  Dement  stopped, 
and  Blackley  stopped  in  cornfield.  I  was  in 
front  of  both  of  them.  I  bad  heard  nothing 
of  Rogers'  friends  trying  to  rescue  him.  I 
had  no  reason  to  believe  they  would." 

On  cross-examination,  this  witness  testi- 
fied: "I  have  been  constable  three  years.  I 
drink  something,  but  never  drank  when  I 
have  business  to  attend  to.  Rogers  did  not 
have  pistol  while  in  my  custody.  I  will  not 
flay  he  did  not  have  pistol  on  the  trial,  be- 
cause I  had  nothing  to  do  with  him  after  I 
turned  him  over  to  the  Justices  of  the  peace. 
After  turned  him  over  to  them  he  went  to 
the  store,  and  I  did  not  watch  him.  I  did 
•carry  him  to  see  his  sweetheart  on  Saturday 
night  before  the  trial.  He  was  my  friend. 
I  did  not  handcuff  him;  did  not  tie  him.  I 
never  tie  white  men.  Only  one  man  went 
with  me  and  prisoner  from  Wilton.  There 
were  one  hundred  representative  men  there 
when  I  left  the  store,  and  I  could  have  depu- 
tized them  to  assist  me.  I  deputized  Philip 
White  across  the  road.  I  heard  it  from  a 
dozen  men  that  Rogers  was  to  be  lynched. 
Two  of  his  brothers  and  his  friends  were 
there.  He  had  a  heap  of  friends  there.  I 
went  away  from  there  across  the  road  Into 
a  thick  body  of  woods  with  but  one  man, 
and  I  honestly  thought  there  was  a  crowd 
coming  to  mob  him.  Phil.  White  is  not  kin 
to  me.  I  based  my  Judgment  on  the  Infor- 
mation given  me  by  Parham.  Parham  was 
drinking  some.  He  has  been  in  court.  Did 
not  hear  Judge  Graham  say  report  as  to 
lynching  by  people  from  Oxford  was  false. 
I  knew  he  was  to  be  tried  that  evening,  and 
did  not  bring  my  horse  because  I  was  driv- 
ing his  horse  to  my  buggy.  I  had  sent  my 
buggy  home  the  evening  before,  but  did  not 


send  Rogers'  horse.  Some  one  rode  nj 
horse  up  there,  and  I  sent  him  home  to  be 
fed  as  they  went  Into  triaL  After  I  beard 
report  of  lynching,  I  decided  not  to  bring 
htm  to  Oxford  that  night.  I  did  not  hear 
report  until  after  he  was  committed  to  me. 
As  soon  as  I  got  the  mittimus,  I  carried  him 
off.  I  had  not  formed  the  opinion  not  to 
carry  him  to  Oxford  when  I  sent  my  bone 
and  buggy  home.  I  did  not  say  to  the  crovd 
at  the  trial:  'Stand  back.  This  man  is  not 
going  to  Jail.'  I  did  not  get  hurt  at  tbe 
shooting,  nor  was  any  skin  bmlsed  or  hmt 
anywhere.  There  are  three  different  roads 
from  Wilton  to  Oxford.  Sheriff  Fleming 
was  at  trial  during  the  afternoon.  Excite- 
ment was  pretty  high  after  he  was  found 
guilty.  I  did  not  believe  they  would  find 
Rogers  guilty.  I  had  reason  to  believe  that  | 
there  would  be  trouble.  I  did  not  ask  Sber-  i 
Iff  Fleming  to  stay  and  assist  me.  After  the 
trial  was  over,  it  was  dark.  I  knew  of  ten  | 
or  twelve  buggies  leaving  there  and  coming 
to  Oxford.  I  did  not  consult  Graham,  Hob- 
good,  or  any  of  the  Justices  as  to  how  I 
should  care  for  the  prisoner.  Four  or  five 
representative  citizens  from  Oxford  were 
there.  I  did  not  take  Rogers  to  my  house  to 
spend  the  night.  I  knew  my  wife's  condi- 
tion before  I  took  him  there.  I  made  up  my  i 
mind  to  go  by  way  of  Frankllnton  and  come 
to  Oxford.  When  I  left  Wilton,  Rogers' 
brothers  and  friends  could  have  seen  us  If 
they  had  looked.  There  were  thick  woods 
there  Into  which  we  went.  I  did  not  tell  my 
wife  where  we  were  going.  We  w«e  one- 
fourth  mile  from  road,  and  the  night  was 
quiet  and  still.  We  were  In  tbe  old  pine 
field  as  far  as  from  here  to  tbe  door  from  tbe 
path.  They  walked  down  tbe  path,  and 
stepped  back  and  commenced  shootiag. 
They  hit  no  one,  though  they  shot  twelve  or 
fifteen  times.  They  found  me  about  half 
past  nine  o'clock.  I  did  not  regard  this  as 
a  safe  place  to  stay  all  night,  but  regarded  it 
as  safest  place.  We  had  Just  eaten  supper, 
but  had  not  had  time  to  get  away.  I  do  not 
know  how  they  knew  where  we  were,  un- 
less some  one  watched  us.  My  wife  did  not 
know  where  I  was.  I  ran  before  firing  a 
shot.  I  had  a  pistol  with  five  loads  In  It. 
No.  38  caliber.  As  I  ran  I  shot  behind  me. 
I  have  not  seen  Rogers  since  they  took  bim 
away  from  me  that  night.  I  know  every- 
body in  that  community.  Only  four  of  the 
crowd  came  close  to  me.  The  others  did  not 
get  in  ten  steps  of  me.  There  were  three 
of  us  and  prisoner.  Rogers  had  a  pistoL  I 
did  not  know  be  had  one  until  he  commenced 
tiring.  I  did  not  search  him  that  day.  I 
heard  since  the  trial  that  he  had  one  on  the 
trial.  I  was  afraid  he  was  going  to  be  lynch- 
ed, and  we  all  talked  about  his  going  to  be 
lynched.  I  reckon  all  those  with  mc  had 
gtms.  I  did  not  try  to  hit  any  one,  and  uo 
one  on  either  side  got  hurt,  so  far  as  I  ever 
leard  of." 
On  redirect  examination;  "I  was  arrested 
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day  before  yesterday  in  this  case.  I  was  not 
bound  over  to  court  I  was  summoning  wit- 
nesses for  sheriff,  and  was  out  all  night.  Dar- 
ing the  trial  at  Wilton  I  was  walking  about 
and  trying  to  keep  the  crowd  off  the  lawyers 
and  magiatrates.  I  sent  my  horse  home  about 
four  o'clock  In  the  afternoon.  When  the  Jus- 
tices pnt  Rogers  in  my  custody  on  Friday, 
they  told  me  I  could  take  him  and  go  around 
with  him  to  see  his  witnesses  and  his  lawyers, 
and  I  could  keep  him  with  me.  From  the 
time  he  was  arrested  and  placed  in  my  cus- 
tody up  to  the  time  of  the  trial,  be  was 
never  out  of  my  presence.  I  slept  with  bim 
every  nigbt." 

At  the  close  of  the  defendant's  evidence, 
the  court  informed  the  defendant's  counsel 
that,  if  the  defendant's  evidence  was  believed, 
be  was  guilty,  and  the  court  so  charged  the 
Jury.  Defendant  excepted.  Verdict  of  guilty, 
Judgment,  and  appeal  by  defendant.  In  this 
there  was  error.  The  statute  (Code  1022)  pro- 
vides that  the  defendant  may  "show  that  such 
escape  was  not  by  his  consent  or  negligence, 
but  that  be  had  used  all  legal  means  to  pre- 
vent tbe  same,  and  acted  with  proper  care 
and  diligence."  The  defendant  swears  that 
the  escape  was  not  with  his  consent,  and 
that  he  acted  in  good  faith  in  trying  to  pre- 
vent it  He  testifies  that  he  was  told  by  a 
nambtf  of  persons  that  a  crowd  was  coming 
from  Oxford  to  lynch  the  prisoner.  It  was 
then  night,  and,  to  avoid  the  lynchers,  be  con- 
cluded not  to  carry  Rogers  to  Oxford  that 
nigbt,  but  to  conceal  him  until  morning,  and 
for  that  purpose  he  took  him  Into  a  dark 
wood.  There  was  great  excitement  at  the 
«Iose  of  the  trial,  and  he  did  not  summon  any 
-of  tbe  large  and  excited  crowd  to  assist  him, 
but  did  summon  others  after  be  left  the  place 
of  the  trial.  But  his  principal  object  was  to 
conceal  him  until  morning.  There  had  been 
several  lynchinga  in  GranvlU6  county,  and  be 
believed  the  report  that  a  crowd  was  coming 
from  Oxford  to  lynch  Rogers;  and  when  they 
were  attacked,  and  Rogers  taken  from  him 
toy  force,  he  thought  it  was  the  lynchers,  and 
be  begged  them  not  to  lynch  him,  but  to  let 
bim  have  a  fair  trial.  It  was  suggested  on 
tbe  argument  that  what  the  defendant  testi- 
fied to  was  not  true;  that  he  was  playing 
false;  that  it  was  the  friends  of  Rogers  who 
attacked  and  rescued  Rogers  for  tbe  purpose 
of  liberating  him,  and  not  for  the  purpose  of 
lynching  bim.  Suppose  this  was  so  (and  we 
do  not  say  but  what  there  are  circumstances 
tending  to  show  this  to  be  the  case);  did 
tbe  court  have  tbe  right  to  pass  upon  this  fact 
and  say  it  was  so,  or  was  it  not  a  matter  to 
be  passed  upon  and  found  by  the  Jury?  To 
sustain  tbe  Judgment  of  tbe  court,  we  would 
have  to  bold  that  the  court  had  tbe  right  to 
try  tbe  fact  of  good  faith,  of  due  diligence, 
and  that  be  bad  not  used  due  diligence,  or 
that  tbe  defendant  was  In  a  conspiracy  with 
tbe  friends  of  Rogers  to  release  him,  and  did 
not  believe  a  mob  was  coming  from  Oxford 
to  lynch  him,  but  that  story  was  only  a  sham 


and  falsehood  to  cover  tbe  fraud  of  releasing 
him.  This  may  all  be  so,  but  they  were  such 
facts  as  a  Jury  must  pass  upon,  and  not  tbe 
court.  It  cannot  be  contended  that  if  tbe  de- 
fendant acted  in  good  faith;  that  be  believed 
tbe  report  that  a  crowd  was  coming  from  Ox- 
ford to  lynch  Rogers;  that,  for  tbe  purpose  of 
preventing  this,  be  concluded  to  go  into  biding, 
and  not  carry  Rogers  to  Oxford  that  night; 
and  that  he  and  those  with  him  were  set  upon 
by  a  masked,  armed  force,  and  the  prisoner^ 
Rogers,  was  captured  and  taken  off,  while  he 
was  held  and  ordered  to  keep  quiet  under 
threats  of  death,— tbe  defendant  would  be 
guilty.  And  to  find  that  this  was  not  so  would 
be  to  find  that  the  defendant  had  sworn 
falsely.  This  tbe  court  had  no  right  to  find. 
Wherever  a  question  of  good  faith,  or  of 
negligence  or  reasonable  care,  or  the  truth 
or  falsity  of  a  witness'  evidence,  is  to  be 
passed  upon,  it  Is  a  matter  for  tbe  Jury,  and 
not  for  the  court.  A  Judge  cannot  even  weigh 
the  evidence.  State  v.  Locke,  77  N.  C.  481. 
Where  the  trial  Involves  a  question  of  intent, 
it  becomes  a  question  for  the  Jury,  and  not  for 
the  court  State  v.  Hopkins,  130  N.  C.  647,  40 
S.  E.  973.  It  is  like  finding  tbe  felonious  in- 
tent in  a  trial  for  larceny.  State  v.  Coy, 
119  N.  C.  901,  26  S.  E.  120.  Where  a  party 
is  indicted  for  an  assault  and  battery,  the 
question  of  excessive  force  is  a  question  for 
tbe  Jury,  and  not  for  the  court.  State  v.  Ooode, 
im  N.  C.  651,  41  S.  E.  3.  In  the  case  of 
State  V.  Lewis,  113  N.  C.  622,  18  S.  B.  69, 
which  was  an  indictment  for  escape,  tbe  court 
held  that  if  the  defendant  was  too  sick  to 
give  tbe  matter  bis  personal  attention,  that 
would  excuse  bim,  if  be  bad  used  due  dili- 
gence in  selecting  his  deputy  who  had  the 
prisoner  in  charge,  and  these  were  questions 
of  fact  to  be  found  by  tbe  Jury. 
There  is  error.    New  trial. 


SAVAGE  V.  DA  Via 

(Supreme  Court  of  North  Carolina.     Oct  14, 

1902.) 

MALICIOUS       PROSECUTION  —  SBT-OPP      AND 

COUNTERCLAIM— PLEADING— REQUESTED 

INSTRUCTION— PARTICULAR    MALICE. 

1.  Where,  in  an  action  for  malicious  prosecu- 
tion and  slander,  defendant  averred  that  plain- 
tiff on  the  trial  of  the  warrant  admitted  that 
he  purchased  certain  guano,  and  was  charge- 
able therewith,  and  that  the  value  thereof  was 
$120,  with  interest,  and  that  plaintiff  was 
therefore  indebted  to  defendant  in  that  amount, 
such  allegation  constituted  a  aufflcient  pleading 
of  a  set-oft  against  plaintiff's  damages,  if  any, 
and  tbe  fart  that  the  court  erroneously  stated 
that  the  allegation  was  a  counterclaim,  though 
deducting  the  amount  from  plaintiff's  recovery, 
was  immaterial. 

2.  In  an  action  for  malicious  prosecation,  a 
requested  instruction  that  by  malice  is  meant 
special  or  particular  malice;  not  general  malice, 
but  particular  malice  against  the  plaintiff;  and 
that,  before  plaintiff  could  recover,  he  must 
prove  that  defendant  was  prompted  by  particu- 

f  1.  See  Malicious  Prosecution,  vol.  S3,  Cent  Dig. 
SS  69,  60. 
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lar  malic*  toward  him  in  procmteg  his  arrest, 
etc.,— was  proper,  and  its  refusal  was  error. 

Appeal  from  superior  court,  Edgecombe 
county;  Timberlake,  Judge. 

Action  by  T.  F.  Savage  against  J.  A. 
Davis.  From  a  judgment  in  favor  of  plain- 
tiff, both  plaintiff  and  defendant  appeal. 
Reversed. 

John  L.  Brldgers  and  G.  M.  T.  Fountain, 
for  defendant. 

Plaintiff's  Appeal. 

MONTGOMERY,  J.  Tbe  complaint  em- 
braces two  causes  of  action;  the  first  count 
cbarginj;  the  defendant  with  a  malicious 
prosecution  without  probable  cause,  and  the 
second  the  slander  of  tbe  plaintiff  by  the 
defendant,  growing  out  of  the  same  trans- 
action. The  defendant.  In  his  answer,  de- 
nies having  prosecuted  the  plaintiff  malici- 
ously, and  without  probable  cause,  and  also 
denies  that  he  used  the  slanderous  words  im- 
puted to  him  by  the  plaintiff.  Tbe  Jury  an- 
swered all  the  issues  in  favor  of  the  plain- 
tiff, and  assessed  his  damages  on  the  issue 
as  to  the  malicious  prosecution  in  tbe  sum 
of  $500,  and  bis  damages  for  injury  on  ac- 
count of  the  slander  at  nothing.  The  de- 
fendant, in  bis  answer,  made  the  following 
averment:  "That  T.  P.  Savage  claimed  that 
he  alone  purchased  the  guano  on  tbe  trial  of 
the  said  warrant,  and  was  chargeable  there- 
with; that  the  value  thereof  is  $120,  with 
Interest  from  November  1,  1898,  and  said 
plaintiff  is  therefore  indebted  to  tbe  defend- 
ant in  said  amount"  The  defendant  had 
arrested  and  brought  before  a  Justice  of  the 
peace  the  plaintiff  on  a  charge  of  having 
gotten  five  tons  of  guano  from  him,  the  de- 
fendant, under  false  pretense.  On  the  trial 
of  the  action  in  the  superior  court,  the  plain- 
tiff, denying  that  he  procured  the  guano  un- 
der a  false  pretense,  admitted  that  he  had 
received  four  tons  at  the  price  claimed  by 
the  defendant,  and  his  honor,  treating  the 
averment  as  a  set-off,  though  inadvertently 
calling  it  a  counterclaim,  gave  judgment  for 
the  plaintiff  for  the  $500  against  the  defend- 
ant, less  the  amount  of  the  four  tons  of 
guano,  which  tbe  plaintiff  admitted  that  he 
received  from  the  defendant.  The  plaintiff 
thereupon  demurred  ore  tenus  to  that  section 
of  the  answer  which  his  honor  treated  as  a 
set-off  on  the  ground  that  it  did  not  take  the 
cause  of  action  in  respect  to  said  counter- 
claim, and  the  court  had  no  jurisdiction  of 
tbe  same.  The  court  overruled  the  demur- 
rer, and  rendered  a  Judgment  as  above  set 
out,  and  the  plaintiff  excepted  and  appealed. 

The  exception  of  the  plaintiff  was  not  to 
the  pleading  of  a  set-off  in  an  action  in  tort, 
but  the  exception  was — First,  to  the  juris- 
diction of  the  court,  the  amount  of  the  set- 
off being  less  than  $200;  and,  second,  to  the 
failure  of  the  defendant  to  state  a  cause  of 
action  in  counterclaim.  But  it  will  be  seen 
by  reference  to  that  part  of  tbe  defendant's 


answer  that  a  counterclaim  waa  not  intend- 
ed to  be,  nor  was  in  fact,  pleaded.  It  was 
only  a  set-off  sufficiently  pleaded,  and  tbe 
court  committed  no  error  in  deducting  it 
from  the  amount  of  the  plaintiff's  recovery. 
There  was,  aa  we  liave  said,  no  demurrer 
to  the  pleading  of  tbe  set-off  in  tbe  action. 
No  error. 

Defendant's  Appeal. 

His  honor  properly  cttarged  that  the  plain- 
tiff's right  to  recover  on  tbe  issue  concern- 
ing malicious  prosecution  was  dependent  up- 
on both  malice  and  want  of  probable  cause 
on  the  part  of  the  defendant  In  explaining 
the  term  "malice"  bis  honor  said  to  the  jury: 
"Whenever  want  of  probable  cause  la  found 
by  tbe  jury,  the  jury  may  infer  malice  there- 
from, or  not;  but  there  is  no  presumption  of 
malice,  simply  an  inference  which  the  jury 
may  or  may  not  draw.  The  plaintiff  con- 
tends that  in  addition  to  the  inference  wlilcb 
you  may  draw  from  the  want  of  probable 
cause,  he  has  offered  you  evidence  upon 
which  you  should  find  malice.  There  ia  evi- 
dence tending  to  show  that  on  several  occa- 
sions the  defendant  said  if  he  was  not  paid 
he  would  put  the  plaintiff  in  the  peniten- 
tiary, and  tending  to  show  that  he  started 
the  prosecution  to  collect  his  money.  These 
are  circumstances  to  be  considered  by  you 
on  tbe  question  of  malice.  On  the  other 
hand,  the  defendant  denies  this  evidence, 
and  says  be  had  no  malice  against  the  plain- 
tiff; that  he  honestly  beUeved  that  be  bad 
gotten  his  guano  under  false  pretenses;  and, 
to  guard  against  error,  be  employed  and  con- 
sulted counsel.  All  of  these  circumstances 
are  to  be  considered  by  you  as  tending  to 
negative  malice,  and  it  is  your  duty  to  con- 
sider them  carefully  and  impartially.  Un- 
less you  find  malice,  although  you  may  find 
want  of  probable  cause,  yon  will  answer  tbe 
issue  'No.'  But  if  you  should  find  both,  un- 
der the  rules  of  proof  laid  down  as  to  evi- 
dence and  law,  you  will  answer  the  issue 
'Yes.'  By  malice  is  not  necessarily  meant 
that  state  of  mind  which  must  proceed  from 
a  spiteful,  malignant  and  revengeful  dispo- 
sition, but  it  includes  as  well  that  which 
proceeds  from  an  iU-reguIated  mind  not  sufii- 
ciently  cautious,  and  recklessly  bent  on  the 
attainment  of  some  desired  end,  although  It 
may  infilct  wanton  injury  on  anotho:."  If 
no  other  instruction  had  been  requested  by 
the  defendant  that  charge  might  be  suffi- 
cient on  the  question  of  malice.  But  the  de- 
fendant requested  tbe  court  to  Instruct  the 
jury  more  particularly  as  follows:  "By 
malice  is  meant  special  or  particular  malice; 
not  general  malice,  but  particular  malice 
against  the  plaintiff.  So,  before  the  plain- 
tiff can  ask  a  verdict  at  your  baud  on  the 
first  issue,  be  must  show  you  that  the  de- 
fendant was  prompted  by.  particular  malice 
toward  him  in  procuring  the  warrant  com- 
plained of  in  this  action,  and  at  the  same 
time  did  not   have   reasonable  grounds   or 
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probable  cause  to  commence  the  prosecu- 
tion." In  Brooks  v.  Jones,  33  N.  C.  260, 
which  was  an  action  for  malicions  prosecu- 
tion, the  court  said:  "The  case,  then,  as  we 
Infer,  was  intended  to  present  this  question: 
In  an  action  for  malicious  prosecution,  is  It 
sufficient  for  the  plaintiff  to  show  that  the 
defendant,  in  Instituting  the  prosecution,  was 
influenced  by  general  malice,  or  must  he 
show  that  the  plaintiff  had  particular  malice 
against  blm?  His  honor  thought  the  plain- 
tiff must  show  particular  malice  on  the  part 
of  the  defendant  towards  him."  We  concur 
hi  this  opinion.  In  actions  for  libel  it  is  not 
necessary  that  the  ill  will  or  malice  should 
exist  against  the  plaintiff  personally.  Gat- 
tte  V.  Kllgo,  128  N.  C.  402,  38  S.  B.  931.  The 
rule,  however,  is  different  in  actions  for 
malicious  prosecution,  as  we  have  seen. 
'Error. 


BURNS  et  nx.  t.  WOMBLB. 

(Supreme  Court  of  North  Carolina.     Oct.  21, 
1902.) 

WRIT  OF  POSSESSION— TRESPASS  IN  EXECUT- 
ING—RELEASE  OP  JOINT  TRESPASSER^IOIN- 
DER  OF  WIFE  IN  MORTGAQE. 

1.  A  wife  who  joins  her  husband  in  a  mort- 
gage with  full  covenants,  for  the  purpose,  as 
recited  therein,  of  relinquishing  her  right  of 
dower  and  claim  to  homestead,  not  having  in- 
tervened in  the  action  of  ejectment  brought  by 
ttie  purchaser  at  the  mortgage  sale  against  her 
husband,  cannot  maintain  trespass  for  execu- 
tion of  the  writ  ot  jpoeseasion  Issued  on  the 
judgment  for  plaintiff  in  ejectment,  though, 
after  the  giving  of  the  mortgage,  she  received 
a  deed  for  an  interest  in  the  property  from  a 
third  person. 

2.  Release  of  a  sheriff  from  liability  for  tres- 
pass in  executing  a  writ  of  possession  releases 
the  plaintiff  in  the  writ. 

Douglas,  J.,  dissenting  in  part 

Appeal  from  superior  court,  Chatham  coun- 
ty; Neal,  Judge. 

Action  by  G.  B.  Bums  and  wife  against  J. 
W.  Womble.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Womack  &  Hayes  and  H.  A.  Iiondon,  for 
appellant. 

PURCHES,  C.  J.  On  the  14th  of  February, 
18S8,  the  plaintiff  G.  B.  Bums  made  and  exe- 
cuted a  mortgage  to  S.  T.  Womble  for  the 
tract  of  land  on  which  he  resided,  with  full 
covenants  of  warranty  and  seisin,  in  which 
the  plaintiff  Martha,  who  is  the  wife  of  the 
plaintiff  Q.  B.  Bums,  united.  It  is  stated  in 
the  mortgage  that  the  plaintiff  Martha  Joined 
in  the  deed  for  the  purpose  of  relinquishing 
her  right  of  dower  and  claim  to  homestead. 
The  mortgage  contained  the  usual  power  of 
sale  upon  default  of  payment,  and  upon  such 
default  the  mortgagee  sold  said  land,  and  the 
defendant  became  the  purchaser,  and  took  a 
deed  therefor  from  the  mortgagee.  Up<xi  the 
plaintiff's  refusing  to  surrender  possession  to 
the  defendant,  be  commenced  an  action  of 


ejectment  against  the  plaintiff  G.  B.  Burns  In 
the  superior  court  of  Chatham  county.  In 
this  action  for  possession  the  plaintiff  there- 
in (the  defendant  in  this  action)  set  forth  in 
his  complaint  the  making  of  the  mortgage 
to  S.  T.  Womble,  the  sale  and  purchase  by 
him,  that  be  is  thereby  the  owner  of  the 
land,  and  demands  possession.  The  defend- 
ant (G.  B.  Bums)  answered,  admitting  the  ex- 
ecution of  the  mortgage  as  alleged  In  the  com- 
plaint but  saying  that  he  had  not  sufficient 
knowledge  of  the  facts  stated  in  the  second 
paragraph  of  the  complaint  to  admit  It,  and 
therefore  denies  the  same;  and  he  denied  that 
the  plaintiff  was  the  owner  of  the  land  men- 
tioned in  the  mortgage  and  In  the  complaint. 
At  May  term  of  said  court  the  case  came  on 
for  trial  upon  the  issues  raised  by  the  com- 
plaint and  answer,  and  the  court  submitted 
this  Issue:  "Is  the  plaintiff  the  owner  and 
entitled  to  the  immediate  possession  of  the 
land  described  in  the  complaint?"  and  the 
Jury  answered,  "Yes."  And  upon  this  Issue 
being  found  for  the  plaintiff,  his  honor  Judge 
Allen,  on  motion  of  plaintiff's  counsel,  render- 
ed Judgment  as  follows:  "It  Is  ordered  and 
adjudged  that  the  plaintiff  Is  the  owner  and 
entitled  to  the  Immediate  possession  of  the 
land  described  In  the  complaint,  and  that  he 
recover  his  costs  of  the  defendant,  to  be  taxed 
by  the  clerk."  And  upon  this  Judgment  the 
clerk  of  said  court  issued  an  execution  and 
writ  of  possession  to  the  sheriff,  in  which  the 
following  language  is  used:  "You  are  there- 
fore commanded  to  satisfy  the  said  Judgment 
by  dispossessing  the  said  G.  B.  Burns  and 
those  holding  under  him,  aud  by  placing  the 
said  J.  W.  Womble  in  possession,"  etc.  This 
writ  was  placed  in  the  hands  of  the  sheriff, 
and  he  was  attempting  to  execute  it  when 
the  trespass  complained  of  was  committed. 
It  Is  clear  that  the  sheriff  had  a  duty  to  per- 
form In  discharge  of  the  requirements  of  bis 
office  for  which  he  would  have  been  liable  to 
penalties  and  damages  if  he  failed  in  its 
performance.  All  he  could  do  was  to  see 
that  the  Judgment  was  regular,  and  authoriz- 
ed the  Issuance  of  the  writ,  and  then  to  exe- 
cute the  same.  Whether  the  plaintiff  G.  B. 
Bums  was  the  owner  of  the  land  or  not,  he 
had  made  his  deed  (the  mortgage),  in  which 
he  alleged  and  covenanted  that  he  was  the 
owner  in  fee  simple;  and  he  was  certahily 
estopped  to  deny  that  he  was  the  owner,  and 
has  no  right  to  complain  that  he  has  been 
dispossessed  by  a  judgment  of  the  court  and 
a  writ  of  possession.  The  wife,  the  feme 
plaintiff,  was  a  party  to  the  mortgage,  signed 
and  duly  executed  the  same,  in  which  she  cov- 
enanted that  her  husband,  O.  B.  Burns,  was 
the  fee-simple  owner,  "and  had  the  right  to 
make"  said  mortgage.  But  she  now  claims 
that  on  the  11th  of  January,  1885,  M.  T. 
Bums  made  her  a  deed  to  one  undivided 
fourth  of  said  land,  and  that  she  is  now  the 
owner  thereof.  This  may  be  so,  but.  If  It  is, 
the  sheriff  could  not  take  her  word  for  that, 
and  not  discharge  the  duties  of  his.  office  in 
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ezecutiog  the  procees  of  the  conrt  If  she 
was  the  owner  of  one-fourth  part  of  this  land, 
or  any  other  part,  she  had  the  right  to  Inter- 
vene, make  herself  a  party  to  the  action  of 
Womblc  against  her  husband,  and  set  up  her 
claims,  whatever  they  are,  and  have  them 
passed  on  by  the  court  Cecil  t.  Smith,  81 
N.  C.  286;  Taylor  v.  Apple.  00  N.  O.  343; 
Young  y.  Greenlee,  82  N.  C.  346.  Suppose  the 
plaintiff  Martha  had  not  gotten  a  deed  from 
M.  T.  Bums  (dated  January  11,  1S95),  will  It 
be  contended  that  the  sheriff  would  have  com- 
mitted a  trespass  on  the  plaintiffs  In  this  ac- 
tion by  removing  them  and  their  effects  from 
this  land  In  obedience  to  the  execution  then 
In  his  hands?  And  the  fact  that  she  had  a 
deed  (which  she  did  not  even  show  to  the 
sheriff}  can  make  no  difference.  Suppose 
that  Bums  bad  been  the  tenant  of  A.,  and 
Womble  had  brought  his  action  of  ejectment 
against  him,  A.  would  have  had  the  right  to 
Intervene  and  set  up  his  title  to  the  land,  and, 
if  he  sustained  his  title,  Womble  would  not 
have  been  entitled  to  a  writ  of  possession. 
But  suppose  he  sat  by,  and  did  not  inter- 
vene, and  Womble  recovered  judgment  de- 
claring that  he  was  the  owner  and  entitled  to 
the  Immediate  possession,  would  It  be  con- 
tended that  A.  would  be  allowed  to  meet  the 
sheriff  on  the  premises,  and  defy  his  author- 
ity to  dispossess  Burns?  As  A.  was  not  a 
party,  he  would  not  be  estopped  to  bring  an 
action,  and  assert  his  title  against  Womble, 
If  he  had  any.  But  he  would  not  be  allowed 
to  enforce  his  claim  by  preventing  the  sher- 
iff from  executing  the  process  of  the  conrt. 
The  plaintiff  Martha  stands  in  the  same  con- 
dition as  A.  would  have  stood,  as  It  will  ap- 
pear from  the  cases  already  cited.  The  sherifC 
being  authorized  to  dispossess  the  plaintiffs, 
he  committed  no  trespass  for  which  he  Is  lia- 
ble for  damages,  unless  It  be  on  account  of 
the  manner  in  which  he  executed  the  process. 
And,  although  the  plaintiffs  allege  that  It  was 
done  with  great  violence,  the  evidence  does 
not  seem  to  sustain  that  allegation,  and.  If  It 
did,  that  matter  Is  not  before  us,  as  the  plain- 
tiff did  not  appeal.  The  right  of  the  plain- 
tiffs to  recover  against  the  defendant  de- 
pends upon  the  unlawful  acts  of  the  sheriff, 
and,  as  we  are  of  the  opinion  that  he  was  au- 
thorized to  do  what  he  did,  the  plaintiff's  ac- 
tion must  fall.  But  it  further  appears  that 
the  plaintiffs  had  compromised  with  the  sher- 
iffs Jenkins  and  Johnson  for  the  alleged  tres- 
pass for  which  this  action  Is  brought,  for 
which  they  received  |135  from  each  one  of 
them.  This  was  a  discharge  of  the  defend- 
ant Womble.  A  party  may  have  an  action 
against  each  of  several  trespassers,  but  the 
satisfaction  of  one  judgment  Is  a  satisfaction 
and  discharge  of  all;  and  a  compromise  and 
discharge  of  one  is  a  discharge  of  all.  Kirk- 
wood  V.  Miller,  73  Am.  Dec.  144,  145,  notes, 
and  authorities  there  cited;  Patterson  v. 
Manufacturing  Co.  (Minn.)  4  L.  R.  A.  744, 
745,  notes  (s.  c.  42  N.  W.  926).  And  this  Is 
held  to  be  so  although  the  plaintiff  stipulates 


Ihat  it  is  not  to  be  a  discharge  of  the  others. 
Ellis  V.  Bltzer,  2  Ohio,  88,  15  Am.  Dec.  534. 
There  Is  error. 

DOUGLAS,  J.  I  concur  in  the  opinion  of 
the  court  only  in  so  far  as  it  holds  that  the 
release  of  the  sheriffs  by  the  plaintiff  operat- 
ed as  a  release  of  the  defendant.  I  cannot 
concur  In  tne  remainder  of  the  opinion,  either 
upon  reason  or  authority;  nor  is  It  at  all  nec- 
essary to  do  so  for  a  determination  of  this 
case.  It  may  at  times  create  unmerited  hard' 
ship,  but  I  feel  compelled  to  adhere  to  the 
principles  laid  down  by  this  court  In  Smith  y. 
Ingram,  130  N,  C.  100,  40  S.  E.  984.  It  should 
be  remembered  that  In  the  case  at  bar  the 
plaintiff  is,  and  was  at  the  time  of  the  evic- 
tion, a  married  woman;  that  she  was  not  a 
party  to  the  action  of  ejectment;  and  that 
she  held  possession  of  the  land  from  which 
she  was  evicted  as  a  tenant  In  common  under 
a  title  admittedly  good,  and  entirely  discon- 
nected from  her  husband.  As  Is  said  In  the 
opinion  of  the  court,  It  is  stated  hi  the  mort- 
gage that  the  plaintiff  Martha  joined  In  the 
deed  for  the  purpose  of  relinquishing  her  right 
of  dower  and  dalm  to  homestead.  She  ac- 
quired one  undivided  fourth  of  the  land  after 
the  execution  of  the  mortgage,  which,  there* 
fore,  could  not  possibly  have  been  conveyed 
in  the  mortgage.  To  say  that  a  married  wom- 
an Is  estopped  by  any  covenants  of  warran- 
ty contained  In  a  deed  professedly  made  for 
the  sole  purpose  of  conveying  only  her  dowei 
and  homestead  Is  an  extension  of  the  doctrine 
of  "feeding  an  estoppel,"  which  I  am  not  pre- 
pared to  accept  Neither  can  I  admit  that  a 
married  woman  can  lose  her  rights  of  proper- 
ty by  falling  to  intervene  In  a  suit  to  which 
the  then  plaintiff  did  not  see  fit  to  make  ber 
a  party. 


SHANKLE  V.  WHITLET. 

(Supreme  Conrt  of  North  Carolina.     Oct  21, 

1902.) 

PREMATURE  APPBALr-RKFHRKNCB— COUNTBR- 
CLAIM— B8T0PPBI.. 

1.  Where  a  referee  Is  appointed  to  take  and 
state  an  account  after  verdict,  an  appeAl  before 
Snal  judgment  on  tlie  coming  in  of  the  referee's 
report  is  premature. 

2.  The  fact  that  a  defendant  might  had  he 
chosen,  have  pleaded  a  counterclaim  in  a  for- 
mer action  against  him  by  the  plaintiff,  bronght 
for  a  different  cause  of  action,  did  not  estop 
defendant  to  set  it  up  in  a  subsequent  suit 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Blchmond 
county;  McNeill,  Judge. 

Action  by  W.  P.  Shankle,  survived  after 
his  death  in  the  name  of  Sallle  Shankle,  ad- 
ministratrix, against  Green  Whitley.  Judg- 
ment for  defendant,  and  the  administratrix 
appeals.    Dismissed. 

Jas.  A.  Lockhart  for  appellant  Morrison 
&  Whitlock,  for  appellee. 

X  Z.  See  Judgment,  vol.  30,  Ceot  Dig.  I  llSl 
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CLARK,  3.  Upon  the  iflsnes  found  by  tlie 
ivry  It  waB  necessary  to  bave  an  account 
taken,  and  the  cause  was  referred  to  a  ref- 
eree to  state  the  account.  It  was  premature 
to  appeal  before  the  final  Judgment  upon  the 
coming  in  of  the  report.  Blackwell  t.  Mc- 
Cain, 106  N.  C.  400,  11  S.  E.  SCO,  and  numer- 
ous cases  there  cited.  The  plaintiff  should 
have  merely  entered  bis  exception  at  this 
stage.  Williams  v.  Walker,  107  N.  C.  334, 
T2  S.  E.  43.  A  distinction  must  be  noted  be- 
tween those  cases  In  wbich  the  plea  in  bar 
Is  Boatained,  or  overruled  as  a  matter  of  law 
by  tbe  Judge,  whereupon  the  party  may  ap- 
peal at  once,  if  be  so  elect  (Royster  v. 
Wright.  118  N.  C.  155,  24  S.  E.  746,  and  cases 
there  cited;  Smith  y.  City  of  Goldsboro,  121 
N.  C.  350,  28  S.  E.  479),  and  cases  like  this, 
where  tbe  Issues  arising  upon  tbe  pleadings 
hare  been  found  by  the  jury,  and  the  refer- 
ence is  afterwards  made  to  state  an  account, 
or  ascertain  some  incidental  matter,  which 
becomes  necessary  before  final  Judgment  up- 
on tbe  bearing.  Even  In  the  first  class  of 
cases  it  Is  optional  to  note  an  exception  or 
appeal  at  once.  Kerr  v.  Hicks  (at  this 
term)  42  B.  E.  532.  It  may  not  be  Improper 
to  say,  as  tbe  case  was  fully  discussed  on 
tbe  merits,  that  tbe  defendant  was  not  estop- 
ped to  set  up  his  counterclaim  In  this  action, 
because  be  might,  if  be  had  chosen,  have 
pleadiHl  it  In  a  former  action  against  blm  by 
the  plaintiff,  brongbt  for  a  different  cause  of 
action.  The  pleading  of  a  counterclaim  Is 
optional.  Woody  v.  Jordan,  69  N.  C.  189; 
Tobacco  Co.  v.  McElwee,  94  N.  a  425. 

Appeal  dismissed. 

DOUGLAS,  J.  (dissenting).  I  do  not  think 
tbe  appeal  is  premature. 


STATE  V.  FREEMAN. 
(Supreme  Court  of  North  Carolina.     Oct  28, 

1902.) 
ARSON— THREATS— EVIDBNCB— SUFFICIENCY. 
l.The  only  evidence  against  one  on  trial  for 
rhe  crime  of  burning  a  bam,  with  live  stock. — 
Code,  I  985  (6), — was  threats  made  by  him, 
with  no  evidence  connectinK  him  with  the  exe- 
rutiou  of  the  thi-eats,  or  with  tbe  offense  chnr- 
geA.  Beld,  that  the  case  should  have  been 
taken  from  the  jury. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Neal,  Judge. 

J.  L.  Freeman  was  convicted  of  burning  a 
ham,  with  live  stock,  and  he  appeals.  Re- 
versed. 

C.  M.  Stedman  and  A.  W.  Cook,  for  appel- 
lant.   The  Attorney  General,  for  the  State. 

PER  CURIAM.  Indictment  for  burning  a 
bam,  with  live  stock,  under  Code,  §  085  (0). 
Tbe  only  evidence  against  the  defendant  was 
threats  made  by  him,  without  any  evidence 
whatever  connecting  him  with  the  execution 

Y 1.  See  Arson,  vol.  4,  Cent.  Dig.  {  71. 


Of  said  threats  or  with  the  offense  charged. 
The  Judge  should,  as  prayed,  have  withdrawn 
tbe  case  from  the  Jury.  State  v.  Rhodes,  111 
N.  C.  647,  15  S.  B.  1038,  la  exactly  to  point. 
Indeed,  the  attorney  general,  with  commend' 
able  frankness,  conceded  as  much  on  tbe  ar' 
gument  bere. 
Error. 


QUEEN  CITY  PRINTING  &  PAPER  CO.  v, 

McADEN. 

(Supreme  Court  of  North  Carolina.     Oct  21r 

1902.) 

AVOIDING   CONTRACT— FALSE    REPRESENTA- 
TIONS—PLEADING— EVIDENCE. 

1.  Evidence,  in  action  on  a  subscription  for 
stock  of  plamtiff  corporation,  held  sniflclent 
to  show  material  false  representations,  inducing 
defendant  to  subscribe  for  stock  of  plaintiff 
corpora  tion,  known  to  plaintiff's  president  and 
agent,  who  made  them,  to  be  false,  and  there- 
fore authorizing  defendant  to  avoid  the  snb' 
scription. 

2.  Defect  in  an  answer  expressly  alleging  all 
the  facts  material  and  necessary  to  show  false 
repreceutntions,  making  defendant's  contract 
voidable,  except  that  plaintiff  knew  when  the 
representations  were  made  that  they  were  un- 
true, is  waived  by  failure  to  demur  as  re- 
quired by  Code.  {  248,  when  the  answer  con- 
tains new  matter  which  on  its  face  does  not 
constitute  a  defense. 

Appeal  from  superior  court,  Mecklenburj^ 
county;    Starbuck,  Judge. 

Action  by  Queen  City  Printing  ft  Paper 
Company  against  Henry  M.  McAden.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

This  action  is  brought  to  recover  the 
amount  (|500)  subscribed  by  defendant  for 
10  shares  of  stock  In  plaintiff  company.  De- 
fendant resisted  a  recovery  upon  the  grounds' 
(among  others  not  necessary  now  to  be  stat- 
ed or  discussed)  that  plaintiff,  through  Its 
agent  and  president  H.  A.  MurrlU,  Induced 
the  subscription  by  false  representations. 
Upon  the  trial  the  defendant  In  his  own  be- 
half testified  that:  "Between  the  16tb  and 
20tta  of  April,  1900,  Mr.  Murrlll  came  to  me 
with  the  subscription  list  Introduced  in  evi- 
dence. He  had  other  papers  with  him,  or  at 
least  told  me  he  had,  but  I  did  not  see  them. 
He  told  me  that  he  and  J.  P.  Wilson  and 
(jleorge  B.  Hiss  and  others  had  been  talking 
about  reorganizing  the  Queen  City  Printtog 
&  Paper  Company,  and  wanted  me  to  help 
him;  that  he,  J.  P.  Wilson,  B.  A.  Smith,  and 
George  B.  Hiss  had  agreed  to  take  most  of 
the  stock,  and  would  take  It  all,  but  wanted 
a  few  outsiders  for  their  Infiuence,  and  that 
George  B.  Hiss  had  recommended  and  sent 
him  to  me.  He  said  George  B.  Hiss  would 
be  treasurer  of  the  company,  and  that 
George  B.  Hiss,  J.  P.  Wilson,  and  E.  A. 
Smith  would  be  large  stockbolders,  and  that 
George  B.  Hiss  would  be  actively  in  charge 
of  the  financial  part  of  the  business.  I  said 
to  him:  'I  don't  know  anything  about  your 
business,  but  If  George  B.  Hiss  Is  going  to 
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be  a  stockholder  and  manage  the  thing,  and  I 
can  be  of  any  assistance  to  you,  I  will  be 
glad  to  take  some  stock.  I  suppose  you  want 
only  a  small  subscription.  I  will  subscribe 
for  three  shares,  oe  ^150.00.'  He  said,  'You 
might  as  well  make  it  $500.00.'  I  replied, 
'Well,  If  George  B.  Hiss  Is  going  to  be  In- 
terested and  manage  this  concern,  and  asks 
for  my  help,  we  will  make  it  $600.00.'  I 
then  signed  my  name  for  $600.00.  At  that 
time  George  B.  Hiss  and  I  were  associated 
In  a  number  of  business  enterin^ses,  and  we 
had  been  accustomed  to  help  each  other  out 
If  Mr.  Hiss  wanted  help,  I  would  help  him, 
and  vice  versa.  Mr.  Murrlll  told  me  that  Mr. 
Hiss  had  sent  him  to  me.  •  •  •  I  said  to 
him,  'Why  is  it  that  Mr.  Wilson  and  Mr. 
Hiss  have  not  subscribed?'  He  said.  They 
haven't  subscribed  their  names,  because  they 
expect  to  take  whatever  stock  Is  left,  and 
don't  know  now  what  to  put  down;'  and  be 
further  said  that  Wadsworth  and  Franklin 
had  authorized  htm  to  put  their  initials  on 
the  list,  but  bad  not  signed  themselves  be- 
cause they  were  constantly  being  solicited  to 
take  stock  In  companies,  and  didn't  want 
everybody  to  be  bothering  them,  but  that 
they  were  going  to  be  stockholders  in  the 
company.  Mr.  Hiss  Is  a  splendid  business 
man,  and  I  had  absolute  confidence  In  blm. 
When  Mr.  Murrlll  came  to  see  me,  he  stated 
that  he  knew  I  had  great  confidence  In  Mr. 
Hiss.  I  told  Mr.  Percy  Thompson  what  I 
have  told  here.  Some  time  before  the  meet- 
ing, which  was  held  on  the  26th  of  April, 
1900,  Mr.  Murrlll  came  back  to  see  me,  and 
said:  'It  may  be  Mr.  Hiss  is  so  busy  in  oth- 
er matters  that  he  can't  become  treasurer. 
Would  some  other  good  man  do  for  treas- 
urer?" I  said,  'Any  reliable  man  that  the 
stockholders  may  agree  on  for  treasurer  will 
ho  satisfactory  to  me.'  He  then  said,  'Would 
Mr.  D.  W.  Gates  do?  and  I  replied,  'If  Mr. 
Dates  is  satisfactory  to  a  majority  of  the 
stockholders  as  treasurer,  he  will  be  satis- 
factory to  me.'  He  showed  me  a  paper  from 
Mr.  Gates,  stating  that  he  would  accept  the 
position.  I  then  said  to  him,  'Well,  what 
about  Mr.  Hiss?'  He  said,  'He  is  a  stock- 
holder, and  will  give  it  as  much  of  his  time 
as  his  business  will  permit,  and  will  be  in- 
terested in  the  management  of  the  company.' 
I  then  said  to  him,  'I  take  the  stock  on  ac- 
count of  my  friendship  for  Mr.  Hiss,  and  be- 
cause it  has  been  represented  to  me  that  he 
wanted  me  to  take  it'  This  representation 
was  what  had  caused  me  to  sign  the  sub- 
scription list.  I  told  Mr.  Murrlll  of  my 
friendship  for  Mr.  Hiss,  and  of  the  different 
things  we  were  Interested  in  together.  Mr. 
Murrili  told  me  that  the  corporate  stock  of 
the  reorganized  company  was  to  be  $1."),000; 
that  he  did  not  want  a  large  subscription 
from  outsiders,  because  Mr.  Smith,  Mr.  Wil- 
son, and  Mr.  Hiss  expected  to  be  large  stock- 
holders. Mr.  Wilson  and  Mr.  Smith  are 
highly  successful  business  men.  The  main 
reason  why  I  signed  the  subscription  list  was 


because  Mr.  MurriU  stated  to  me  that  Mr. 
Hiss  was  going  to  be  a  large  stockholder  and 
take  an  active  Interest  in  the  company,  and 
I  was  willing  to  intrust  my  money  in  the  en- 
terprise on  account  of  my  confidence  in  Mr. 
Hiss.  Afterwards  I  had  a  conversation  -with 
Mr.  George  B.  Hiss  and  Mr.  J.  P.  Wilson. 
In  consequence  of  what  they  said  to  me.  I 
went  and  saw  Mr.  Murrlll  before  the  meet- 
ing, which  was  held  on  the  26th  of  April, 
and  stated  to  him  that  things  had  been  mis- 
represented to  me,  and  that  Mr.  Hiss  bad 
told  me  that  he  was  not  a  stockholder  and 
had  never  intended  to  be,  (ind  had  not  sug- 
gested Murrlll's  going  to  see  me,  and  would 
have  nothing  to  do  with  the  management  of 
the  concern.  I  told  Mr.  MurriU  that  I  with- 
drew my  subscription.  I  got  the  notlctt  of 
the  meeting  of  the  26th  of  April,  1900,  after 
this  conversation  with  Mr.  Murrlll.  After 
the  notice,  and  on  the  day  set  for  the  meet- 
ing, I  went  to  see  Mr.  Murrlll  again,  and  re- 
peated to  htm  what  I  have  Just  stated,  add- 
ing that  I  was  not  liable  on  the  subscription 
and  would  not  come  to  the  meeting.  It  was 
stated  In  the  notice  that  the  meeting  would 
be  held  for  the  reorganization  of  the  com- 
pany on  the  26th  of  April,  1900.  Mr.  P.  M. 
Thompson  was  with  me  when  I  had  the  last 
conversation  with  Mr.  MurriU.  Mr.  Murrlll 
didn't  deny  what  I  said,  but  said  to  me,  'I 
am  not  in  a  position  to  release  you,  and  it 
will  break  up  the  whole  thing  if  you  drop 
out'  He  said,  'Yon  come  to  this  meeting, 
and  I  will  find  a  way  afterwards  to  take  tbe 
stock  off  your  hands.'  I  said  to  him,  'If  I 
come  to  your  meeting  I  will  make  it  so  bot 
for  you  that  I  had  better  stay  away.'  •  •  • 
My  refusal  to  go  Into  the  company  was  be- 
cause of  the  representation  that  Mr.  Hiss 
was  going  to  be  a  stockholder  and  actively 
interested  in  tbe  business.  The  fact  tbat 
this  representation  was  not  true  was  the  rea- 
son that  I  refused  to  go  into  the  compa- 
ny.   •    •    ♦" 

The  case  on  appeal  states  that  "upon  tbe 
conclusion  of  the  evidence  the  court  ruled 
that  the  representations  which  defendant 
McAden,  testified  had  been  made  to  him  by 
Murrlll  were  Insufficient  to  Invalidate  Mc- 
Aden's  subscription  to  the  stock  upon  tbe 
grounds,  as  contended  by  defendant  that 
said  subscription  was  induced  by  said  repre- 
sentations, were  false,  and  constituted  a  con- 
dition to  the  subscription  which  had  not  been 
complied  with,  and  that  tbe  jury  would  not 
be  po-mitted  to  consider  said  representations 
for  the  purpose  of  finding  the  subscription 
invalid  upon  the  grounds  aforesaid";  to 
wQilch  defendant  excepted.  There  was  a  ver- 
dict for  plaintiff.  Motion  for  new  trial  re- 
fused, and  defendant  appealed. 

Defendant  contends  that  tbe  evidence  of 
defendant  must  be  taken  as  true,  as  the 
court  ruled  it  out  npon  the  ground  that  it 
was  insufflclent  In  law  to  establish  any  de- 
fense to  the  plaintiff's  claim;  and  assuming 
that  the  subscription  of  McAden  was  in- 
Digitized  by  VjOOQIC 


N.C.) 


MORRIS  V.  LIVERPOOL,  L.  ft  G.  INS.  CO. 


577 


dnced  by  the  false  representations  that  Hiss 
had  agreed  to  become  a  stockholder  and  to 
take  au  active  part  In  the  management  of 
the  business  of  the  company,  and  that  plaln- 
tlfTs  agent  had  been  sent  by  it  to  defend- 
ant to  request  him  to  take  stock,  then  such 
representations  were  materliU,  and  that  the 
court  erred  in  Its  ruling. 

Plaintiff  contends  that  this  evidence  was 
Immaterial  and  insufficient  to  invalidate  the 
contract  of  subscription,  and  that  its  con- 
sideration was  properly  excluded  by  the 
court  upon  the  grounds  that  the  alleg^ations 
In  the  answer  do  not  state  facts  constituting 
fraud,  in  that  they  do  not  allege  that  the 
falsity  of  the  representations  was  known  to 
plaintiff,  and  insist  that  It  was  necessary 
for  defendant  to  have  alleged  and  proved  the 
same. 

Burwell,  Walker  &  Cansler,  for  appellant 
C.  W.  TiUett  and  T.  C.  Guthrie,  for  appel- 
lee. 

COOK,  J.  (after  stating  the  facts).  From 
the  ruling  of  his  honor  we  understand  he 
held  that,  taking  McAden's  evidence  to  be 
true,  it  was  immaterial  and  insufficient  to 
make  out  such  a  case  of  fraud  as  would 
rescind  the  contract  of  subscription,  and  in 
this  we  think  there  was  error.  To  constitute 
the  fraud,  there  must  have  been  a  repre- 
sentation, express  or  implied,  false  within 
the  knowledge  of  MurrlU,  reasonably  relied 
on  by  defendant,  and  constituting  a  material 
inducement  to  the  contract.  Adams,  Eq.  177. 
From  the  evidence  of  McAdeu  it  clearly  ap- 
I>ears  that  the  representations  made  to  him 
by  MurriU,  and  upon  which  he  relied,  were 
false;  that  they  were  material  to  the  in- 
ducement, for  othenvise  he  would  not  have 
signed  the  subscription  list  The  nature  of 
the  transaction  shows  that  Murrill  was 
speaking  as  of  his  own  knowledge  ("Murrill 
told  me  that  Mr.  Hiss  had  sent  him  to  me:" 
"he  [Hiss]  is  a  large  stockholder;"  "I  weut 
to  see  Murrill  again,  and  repeated  to  bim 
what  I  have  Just  stated;  •  •  ♦  Murrill 
did  not  deny  what  I  said"),  and  therefore  the 
falsity  of  the  representations  must  have 
been  known  to  him.  If  this  be  so,  then  the 
subscription  was  Induced  by  fraud,  and  void- 
able at  the  option  of  defendant  which  he 
promptly  repudiated,  without  laches.  Clark, 
Corp.  283  et  seq.;  1  O>ok,  Stock,  Stockh.  & 
Corp.  Law,  t{  161,  101;  Henderson  v.  Lacon 
[1807-68]  L.  R.  5  Eq.  249;  RoBS  V.  Invest- 
ment C!o.,  3  Ch.  App.  082. 

The  contention  of  plaintiff  as  to  the  failure 
to  allege  knowledge  by  MurrlU  of  the  falsity 
cannot  be  sustained.  It  Is  true  that  such 
knowledge  should  have  been  expressly  plead- 
ed, for  otherwise  the  an8'n«r  would  be  de- 
murrable, and  the  answer  does  not  allege 
that  MurrlU  knew  that  the  representations  he 
made  were  false;  but  plaintiff  did  not  demur 
to  it,  as  be  should  have  done  (Code,  i  2^ 
had  be  desired  to  take  advantage  of  such  de- 
fects in  the  answer.  So  we  have  a  defective 
42  S.B.-«7 


statement  of  defendant's  grounds  of  def«ise, 
which  must  be  deemed  to  have  been  waived 
under  the  principle  weU  settled  and  fully  dis- 
cussed in  Halstead  v.  MuUen,  93  N.  C.  252; 
Knowles  v.  Railroad  Co.,  102  N.  C.  69,  9  S.  E. 
T;  Ladd  v.  Ladd,  121  N.  C.  118,  28  S.  E.  190; 
Martin  v.  Martin,  ISO  N.  C.  27,  40  S.  E.  822. 
In  those  cases  the  exceptions  were  taken 
to  defects  appearing  in  the  plaintiff's  com- 
plaint, while  in  the  case  at  bar  they  are 
taken  to  the  allegations  made  in  the  answer, 
which  sets  up  an  affirmative  defense,  with 
the  burden  of  proof  on  defendant  and  is 
subject  to  those  rules  which  apply  to  a  com- 
plaint The  facts  relied  upon  as  the  basis 
of  a  defense  must  be  set  out  in  the  answ«r 
with  the  same  precision  as  is  required  in  a 
complaint  Anderson  v.  Logan,  106  N.  G. 
266,  11  S.  E,  261;  Rountree  v.  Brlnson,  96 
N.  C.  107,  3  S.  B.  747.  The  answer  express- 
ly alleges  all  the  facts  material  and  neces- 
sary to  constitute  the  fraud,  except  that 
plaintiff  knew  that  his  representations  were 
untrue  at  the  time  he  made  them  to  defend- 
ant, of  which  no  advantage  was  taken  by 
demurrer.  Had  plaintiff  demurred  to  the 
answer,  stating  such  defect  as  his  grounds, 
it  could  have  been  easily  remedied  by  amend- 
ment (Ladd  V.  Ladd,  and  Martin  v.  Martin, 
supra)  had  defendant  been  so  advised. 

As  there  will  have  to  be  a  new  trial,  we 
deem  it  unnecessary  to  discuss  the  other 
questions  raised  in  this  appeal.    New  trial. 


MORRIS  V.  LIVERPOOL,  L.  &  G.  INS.  CO. 

(Supreme  Court  of  North   Carolina.    Oct  28, 
1902.) 

JUDGMENTS— DBFAULT—KXCUS ABLE  NEGLECT 
-MOTION— HEARING— APPEAL. 

1.  Under  Code,  §  274,  providing  that  a  judge 
may,  "In  his  discretion,"  set  aside  a  judgment 
by  default  for  excusable  neglect  of  the  defend- 
ant, if  the  judgie  find  excusable  neglect,  but 
refuses  to  set  aside  the  judgment,  his  action  is 
not  reviewable. 

2.  The  findings  of  fact  by  the  judge  as  to  the 
excusable  neglect  are  conclusive,  except  when 
there  is  no  evidence  to  support  them. 

3.  Whether  the  facts  found  constitute  ex- 
cusable neglect  Is  a  conclusion  of  law,  review- 
able on  appeal. 

4.  A  summons,  returnable  at  the  January 
term,  was  properly  served  on  defendant's  local 
agent;  but  he  Informed  the  sheriff  that  the 
service  should  be  made  on  the  Reneral  agent, 
and  made  the  same  remark  to  plaintiff's  coun- 
sel, who  merely  answered  that  he  "thanked  him 
for  the  information."  At  the  return  term  a 
verified  complaint  was  filed,  and  judgment  by 
default  and  inquiry  was  entered.  At  the  March 
term  the  inquiry  was  had,  and  final  judgment 
tendered  ou  the  verdict;  but  defendant  had  no 
actual  knowledge  thereof  until  May,  when  he 
moved  to  set  the  judgment  aside.  B«ld,  that 
the  agent's  neglect  was  the  neglect  of  the  de- 
fendant, and  was  inexcusable,  and  the  judg- 
ment would  not  be  set  aside. 

Appeal  fr.;ni  superior  court,  Durham  coun- 
ty; Neal,  Judge. 

f  >.  8e«  Appeal  and  Error,  vol.  t.  Cent  Dig.  i  332S. 
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Action  by  B.  Morris,  trading  as  B.  Morris 
&  Sons,  against  the  Liverpool,  London  & 
Globe  Insurance  Company.  Judgntent  for 
plaintiff  by  default  From  the  court's  action 
in  overruling  a  motion  to  set  aside  the  Judg- 
ment, defendant  appeals.    Affirmed. 

Hinsdale,  Lawrence  &  Hinsdale,  for  appel- 
lant   Jones  Fuller,  for  appellee. 

OLARK,  J.  Tills  is  a  motion  to  set  aside 
a  Judgment  for  excusable  neglect  under  Code, 
{  274.  The  findings  of  fact  by  the  Judge  are 
conclusive,  except  when  there  is  no  evidence 
to  support  them.  Koch  v.  Porter,  129  N.  O. 
132,  39  S.  E.  777;  Clark's  Code  (3d  Ed.)  p. 
811.  Whether  the  facts  found  constitute  ex- 
cusable neglect  is  a  conclusion  of  law,  re- 
viewable on  appeal.  But  if  there  is  excus- 
able neglect  whether  the  Judge  shall  then  set 
aside  the  Judgment  or  not  rests  "in  tiis  discre- 
tion," by  the  terms  of  section  274,  from  which 
an  appeal  lies  only  when  there  has  been  a 
clear  abuse  of  such  discretion.  Wyche  v. 
Ross,  119  N.  C.  174,  25  S.  B.  878;  Cowles  v. 
Cowles,  121  N.  C.  272,  28  S.  B.  476.  The  dls- 
cretlonary  power  only  exists  when  excusable 
neglect  has  been  shown.  Stith  v.  Jones,  119 
N.  C,  at  page  431,  25  S.  E.  1022;  Brown  v. 
Hale,  03  N.  C.  188;  SImonton  v.  Lanier,  71 
N.  0.  498. 

The  facts  found  in  this  case  are  that  the 
summons  was  served  on  the  local  agent  of 
the  defendant  at  Durham  January  4,  1902, 
returnable  to  the  superior  court  of  that  coun- 
ty which  began  January  20th.  Said  agent 
was  a  proper  party  upon  whom  service  could 
be  made  (Code,  f  217);  but  he  Informed  the 
sheriff  that  he  was  not,  and  that  the  service 
should  be  made  on  the  general  agent  of  de- 
fendant company  at  Raleigh,  and,  soon  after, 
meeting  counsel  for  plaintiff,  said  local  agent 
imparted  the  same  legal  information  to  him. 
The  said  counsel  told  the  agent  he  "thanked 
him  for  the  information," — merely  this  and 
nothing  more.  At  said  January  term  a  veri- 
fied complaint  was  filed,  and,  no  defense  be- 
ing interposed  by  the  defendant,  Judgment  by 
default  and  Inquiry  was  entered  up.  At  the 
March  term,  the  Inquiry  was  instituted  before 
a  Jury,  and  a  final  Judgment  rendered  in  ac- 
cordance with  their  verdict  The  defendant 
had  no  actual  knowledge  of  said  Judgment  till 
May  term,  when  this  motion  was  made. 

On  appeal,  every  intendment  is  in  favor  of 
the  Judgment  below.  If  the  refusal  to  set 
aside  the  Judgment  was  upon  the  ground  that, 
though  there  was  excusable  neglect  the  Judge 
"in  his  discretion"  refused  to  set  it  aside,  his 
action  is  not  reviewable,  as  section  274  vests 
him  with  that  discretion.  But,  if  It  were  con- 
ceded that  the  Judge  held  that  the  facts  did 
not  constitute  excusable  neglect,  it  can  re- 
quire no  discussion  to  hold  that  he  was  right. 
There  was  gross  and  Inexcusable  neglect. 
The  agent  should  have  notified  the  company 


that  service  had  been  made  on  him,  and  his 
neglect  to  do  so  was  the  neglect  of  the  prin- 
cipal. With  the  slightest  attention  to  the 
case,  it  should  have  been  known  that  a  com- 
plaint was  filed,  and  that  inquiry  before  a 
Jury  was  to  be  instituted  at  the  next  term. 
As  calendars  of  causes  for  trial  are  usually 
printed  in  the  newspapers  in  a  town  like 
Durham  (though  there  is  no  finding  by  the 
Judge  on  this  point),  it  is  strange  that  the 
agent  or  some  one  in  the  employ  of  the  com- 
pany, as  attorney  or  otherwise,  did  not  take 
notice  of  the  matter.  Henry  v.  Clayton,  85 
N.  C.  371. 

The  nearest  case  upon  the  facts  is  ObnrchiU 
V.  Insurance  Co.,  88  N.  C.  205,  where  the  de- 
fendant supposed  that  in  law  it  was  not  re- 
quta-ed  to  answer  till  a  copy  of  the  complaint 
was  served  upon  It  The  court  held  that  this 
was  inexcusable  neglect,  aa  was  here  the 
somewhat  similar  error  In  law  of  the  agent  in 
supposing  that  the  summons  could  not  be 
served  upon  him.  Action  founded  upon  a 
mistake  In  law  is  not  excusable  neglect 
White  V.  Snow,  71  N.  0.  232,  and  Williamson 
V.  Ocke,  124  N.  C.  58S,  32  S.  B.  963,  in 
which  cases  the  defendant  misconceived  the 
legal  purport  of  a  summons  served  on  him. 
In  this  last  case  it  was  said  by  Falrcloth,  C. 
J.,  at  page  590,  124  N.  0.,  and  page  964,  32  S. 
B.:  Such  "negligence  cannot  be  held  a  suffi- 
cient ground  for  setting  aside  a  regular  Judg- 
ment, entered  up  in  consequence  of  Inatten- 
tion on  the  part  of  defendant  to  an  important 
duty.  The  courts  must  proceed  with  business 
in  a  reasonable  way  or  forfeit  their  useful- 
ness to  the  public."  In  Deprlest  v.  Patterson, 
85  N.  C.  876,  the  defendant,  who  was  sick 
and  unable  to  leave  home,  told  the  officer  he 
thought  he  was  serving  the  summons  on  the 
wrong  man,  and  understood  the  officer  to 
promise  to  ascertain  whether  he  was  or  not 
and  let  him  know  before  returning  the  sum- 
mons, but  did  not,  and  Judgment  wm  taken 
against  him.  It  was  held  that  it  was  inex- 
cusable neglect  for  the  defendant  not  to  look 
after  the  case,  and  the  Judgment  was  not  set 
aside. 

It  was  argued  here  that  the  agent  was  mis- 
led by  the  plalntifTs  counsel  thanking  him  for 
his  legal  advice.  The  Judge  does  not  find 
that  in  fact  he  was  misled,  and  we  cannot 
assume  that  he  was.  He  could  not  have  been 
reasonably  misled  thereby.  The  duty  of  the 
agent  was  to  have  Informed  his  company  of 
the  fact,  which  he  knew,  that  the  summons 
had  been  served  on  him,  instead  of  advising 
the  counsel  of  the  other  side  as  to  a  matter 
of  law,  which  he  did  not  know.  It  was  in- 
excusable neglect  to  suppose  that  the  attor- 
ney of  the  opposite  party  would  be  governed 
by  his  (the  agent's)  opinion  on  the  law.  The 
agent  "carried  his  coals  to  Newcastle,"  and 
his  employer  should  not  be  surprised  that  It 
has  uow  to  pay  the  freight 

No  error. 
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PICKETT  et  nx,  y.  GARRARD. 

(Snpreme  Conrt  of  North  Carolina.    Oct  28, 

1902.) 

DHBD8— CONSTRUCTION— MBRIT0EI008    CON- 
SIDERATION—BASTARDS. 

1.  A  coiireyaace  granting  "to  3.  and  W« 
their  heirs,  a  certain  tract  of  land.  ♦  *  ♦ 
The  condition  of  the  deed  is  that  the  said  W. 
does  not  come  into  the  possession  of  the  said 
land  until  after  the  deatn  of  J.  To  have  and 
to  hold  the  aforesaid  tract,  and  all  privileges 
and  appurtenances  thereto  belonging,  to  the 
»aid  J.  and  W.,  their  heirs  and  assigns,  to  their 
only  use  and  behoof,  forever."— conreyed  the 
undivided  half  to  each,  and  did  not  adve  J.  a 
life  estate,  with  remainder  in  fee  of  the  entire 
tract  to  W. 

2.  Though  the  fact  that  a  grantee  was  the 
illegitimate  son  of  the  grantor  may  not  show  a 
meritorious  consideratiou  for  the  grant,  it  does 
not  deprive  the  grantee  from  showing  a  merito- 
rions  consideration  by  evidence  that  the  grantor 
stood  in  loco  parentis  to  him. 

Appeal  from  superior  court,  Durham  coun- 
ty;  Neal,  Judge. 

Froceedinss  for  partition  by  L.  G.  Pickett 
and  wife  against  W.  W.  Garrard.  From  a 
decree  for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Boone,  Bi7ant  &  Blgga,  for  appellant 
Winston  &  Fuller,  for  appellees. 

FURCHES,  C.  J.  The  feme  plalnUff,  Mary 
Pickett,  is  the  legitimate  daughter  of  Walne 
Garrard,  and  the  defendant,  W.  AV.  Garrard, 
is  the  Illegitimate  son  of  Waine  Garrard. 
This  Is  alleged  by  the  defendant  and  ad- 
mitted by  the  plaintiffs.  Martha  Garrard 
was  the  wife  of  Walne  Garrard  and  mother 
of  Mary  Pickett  but  not  the  mother  of  the 
defendant  On  the  15th  day  of  AprU,  1887, 
Duane  (D.  W.)  Garrard  made  and  executed 
the  following  deed,  to  wit:  "•  *  •  Wit- 
uesseth  that  said  Duane  Garrard.  In  consid- 
eration of  one  dollar  and  fifty  cents  to  him 
paid  by  Martha  J.  Garrard  and  W.  W.  Gar- 
rard, the  receipt  of  which  is  hereby  acknowl- 
edged, has  bargained  and  sold,  and  by  these 
presents  does  bargain  and  sell  and  convey, 
to  said  Martha  3.  and  W.  W.  Garrard,  their 
heirs,  a  certain  tract  or  parcel  of  land  In 
Durham  county,  state  of  North  Carolina,  ad- 
joining the  lands  of  Gaston  Pickett,  W.  O. 
Cole,  C.  G.  Marcom,  and  others,  bounded  as 
follows,  viz.:  •  •  •  Containing  one  hun- 
dred and  forty-eight  acres  of  land,  more  or 
leas.  The  condition  of  the  deed  Is  that  the 
said  W.  W.  Garrard  does  not  come  Into  the 
possession  of  said  land  until  after  the  death 
of  Martha  J.  Garrard.  To'  have  and  to  hold 
the  aforesaid  tract  of  land,  and  all  privileges 
and  appurtenances  thereto  belonging,  to  the 
said  Martha  J.  and  W.  W.  Garrard,  their 
heirs  and  assigns,  to  their  only  use  and  be- 
hoof, forever.  And  the  said  Duane  Garrard 
covenants  that  he  is  seised  of  said  premises 
in  fee  and  has  the  right  to  convey  the  same 
In  fee  simple,  that  the  same  are  free  and 
clear  from  all  Incumbrances,  and  that  he 
will  warrant  and  defend  the  said  title  to  the 


same  against  the  claims  of  all  persons  what- 
soever. In  testimony  whereof  the  said  Gar- 
rard has  hereunto  set  his  hand  and  seal  the 
day  and  year  above  written.  [Signed]  D. 
W.  Garrard.  [Seal.]  Attest:  L.  G.  Pickett, 
J.  B.  Gates."  And,  Walne  Garrard  and 
Martha  Garrard  both  being  dead,  the  plain- 
tiff Mary  clahus  that  said  deed  conveyed  one 
undivided  half  of  said  land  to  the  defendant 
and  the  other  half  to  her  mother,  which 
descended  to  her,  upon  the  death  of  her 
mother,  as  her  only  child  and  heir  at  law; 
and,  so  claiming,  this  action  was  commenced 
as  a  special  proceeding  for  partition,  but,  up- 
on the  defendant's  pleading  sole  seisin,  It 
was  transferred  to  the  superior  court  in  term 
for  trial. 

The  defendant  contends  that  a  proper  con- 
struction of  this  deed  gave  the  wife,  Martha, 
a  life  estate  and  the  remainder  to  him  In 
fee  simple,  but,  If  It  does  not  do  this  as  It 
was  written.  It  should  have  done  so;  that  It 
was  the  Intention  of  the  said  Duane  Garrard 
to  convey  the  land  to  Martha  for  life  and 
the  remainder  to  him  in  fee,  and.  If  it  did 
not.  It  was  because  of  the  mutual  mistake 
of  the  parties  and  the  ignorance  of  the 
draftsman;  that  It  was  delivered  and  accept- 
ed by  the  grantee  with  the  understanding, 
and  belief  that  it  did  so  convey  said  land,. 
and.  If  It  does  not,  the  defendant  asks  that 
it  may  be  reformed  so  as  to  carry  out  the- 
Intention  of  the  parties,  and  so  as  to  convey 
the  fee  simple  to  hhn.  As  the  deed  Is  writ- 
ten, we  cannot  sustain  the  contention  of  the- 
defendant  that  it  gives  him  the  fee  simple 
estate  In  the  whole  of  the  land  after  the 
death  of  Martha.  It  seems  to  us  that  it 
conveyed  the  land  to  Martha  and  the  defend- 
ant as  tenants  in  common,  but  the  defendant: 
was  not  to  have  the  possession  and  enjoy- 
ment of  his  part  until  after  the  death  of 
Martha;  or,  in  other  words,  we  sustain  the 
contention  of  the  plaintiffs  as  to  the  con- 
struction of  the  deed  as  It  now  stands. 

This  leaves  but  one  matter  for  our  con- 
sideration (as  the  error  committed  in  refus- 
ing to  allow  the  defendant  to  show  that  he 
paid  75  cents  as  a  consideration  is  hai-mless), 
and  that  Is  whether  the  fact  that  the  de- 
fendant Is  a  bastard  will  deprive  him  of  the 
benefits  arising  from  a  "meritorious  consid- 
eration." The  plaintiffs  contend  that  it  does. 
And  It  seems  that  the  fact  that  the  defend- 
ant Is  the  natural  son  of  Walne  Garrard  of 
Itself  would  not  be  a  meritorious  considera- 
tion. Ivey  V.  Granberry,  06  N.  0.  223.  But 
the  facts  In  that  case  did  not  present  the 
question  of  loco  parentis,  and  that  question 
is  not  discussed,  nor  decided  in  that  opinion. 
But  many  authorities  hold  that  the  relation 
of  loco  parentis  docs  create  a  meritorious 
consideration  upon  which  courts  of  equity 
w^iU  give  relief.  Powell  v.  Morisey,  08  N. 
C.  426,  4  S.  E.  ISo.  2  Am.  St  Rep.  343;  Hunt 
v.  Frazier,  59  N.  C.  90;  2  Pom.  Eq.  Jur.  i 
588;     Adams,    Eq.    •08;    Ex   parte   Pye,    18 
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Ves.  *140,  •144,  'US;  Ex  parte  Dn  Boat,  Id. 
The  defendant  claims  that  Waine  Garrard 
took  htm  to  bis  house  -when  be  was  only 
four  or  five  years  old,  and  be  lived  with  him 
until  his  death  as  a  member  of  his  family, 
calling  Waine  father  and  his  wife  mother; 
and  these  and  many  other  facts  will  show 
that  the  relation  of  In  loco  parentis  existed 
between  him  and  Waine  Garrard,  and  that 
Waine  stood  in  the  place  of  a  father  to  him. 
He  also  offered  to  show  that  the  plaintiff 
Mary  had  been  provided  for  by  her  father, 
Waine  Garrard,  in  conveying  to  her  other 
lands  of  equal  value  to  this.  But  the  court, 
being  of  opinion  that  the  fact  that  the  de- 
fendant was  the  natural  son  of  the  grantor 
debarred  him  from  all  benefits  of  an  equi- 
table nature,  rejected  this' evidence.  We  have 
found  no  authority  debarring  the  defendant 
from  the  benefits  growing  out  of  the  relation 
of  in  loco  parentis,  because  be  was  the  nat- 
ural son  of  Waine  Garrard;  and  we  see  no 
reason  for  doing  so,  except  It  would  be  as  a 
punishment  for  a  misfortune  for  which  be 
was  In  no  wise  responsible.  We  are  there- 
fore of  the  opinion  that  the  relation  of  In 
loco  parentis  furnishes  a  meritorious  con- 
sideration, upon  which  courts  of  equity  will 
act,  and  the  defendant  had  the  right  to  show 
that  this  relation  existed  between  him  and 
the  maker  of  the  deed,  if  he  could,  and.  If 
he  Succeeded  In  doing  this,  tben  to  show 
ground  for  reforming  the  deed,  if  he  could. 

This,  we  think,  disposes  of  all  the  matters 
presented  by  the  appeal;  and  we  prefer  not 
to  go  further,  but  to  leave  the  court,  on  a 
new  trial,  free  to  act  upon  such  Issues  of 
fact  and  questions  of  law  as  may  then  arise. 

New  trlaL 


STATB  T.  MacKNIGHT. 

(Supreme  Court  of  North  Carolina.    Oct.  21, 

1902.) 

PRACTICING    MBDICINE—UCKNSB— OSTEOP- 
ATHY. 

1.  Code,  i  3132,  as  ameuded  by  Laws  1885, 
c.  117,  declaring  it  a  misdemeanor  for  one  to 
practice  medicine  or  surgery  for  fee  or  reward 
without  obtaining  a  license  from  the  board  of 
examiners,  is  not  violated  by  one  practicing 
osteopathy,— he  using  neither  dru^,  medicine, 
nor  surgery,  though  on  two  occasions  usin^  a 
surgeon  I  knife  to  open  an  abscess,  but  charging 
no  fee  for  his  service,  and  though  advertising 
as  "doctor,"  he  having  a  diploma  from  a  col- 
lege of  osteopathy  giving  him  that  titie;  the 
examination  required  by  section  3124  of  appli- 
cants to  practice  medicine  or  surgery  covering 
subjects  most  of  which  are  useless  to  an  osteo- 
path. 

Appeal  from  superior  court,  Moore  county; 
Robinson,  Judge. 

Harry  P.  MacKnlght,  Indicted  for  practic- 
ing medicine  without  a  license,  was  acquit- 
ted, and  the  state  appeals.    Affirmed. 

Indictment  for  practicing  medicine  with- 
out license.  Tbe  Jury  returned  the  follow- 
ing special  verdict:  "That  the  defendant  ad- 
vertised in  tbe  Free  Press,  a  newspaper  pub- 


lished In  Southern  PIn?s,  Moore  county. 
North  Carolina,  before  the  finding  of  the  bill 
of  Indictment  herein,  his  profession  or  busi- 
ness in  the  following  words,  to  wit:  "Dr. 
Harry  MacKnlght.  All  acute  and  chronic 
diseases  successfully  treated  without  drugs 
or  medicines.  Office  hours:  Nine  to  eleven 
a.  m.;  two  to  five  p.  m.;  seven  to  eight-ttairty 
p.  m.  Second  fioor  brick  building,  opposite 
depot.'  That  about  the  first  of  the  year  1902 
the  defendant  came  to  Southern  Pines,  in 
Moore  county,  opened  an  office,  at  tbe  door 
of  which  be  placed  his  sign  in  these  words. 
'Office  of  Dr.  Harry  MacKnlght.'  and  began 
the  treatment  of  acute  and  chronic  diseases 
without  drugs  or  medicines.  That  tbe  de- 
fendant bad  numerous  patients,  and  claimed 
to  treat  as  many  patients  as  any  other  physi- 
cian in  Soutbem  Pines.  That  his  treatment 
of  said  patients  did  not  consist  in  tbe  admin- 
istration of  drugs  or  medicines,  but  In  man- 
ipulation, kneading,  flexing,  and  rubbing  the 
body  of  bis  patioits,  and  in  the  application 
of  hot  and  cold  baths,  and  in  prescribing 
rules  for  diet  and  exercise,  and  made  use  of 
these  different  processes  for  different  pa- 
tleuts.  That  the  defendant  took  supreme 
charge  of  the  cases  of  bis  patients,  wltb  a 
view  of  effecting  a  cure  and  restoring  his 
patients  to  sound  bodily  health.  That  tbe 
defendant  was  engaged  in  tbe  general  prac- 
tice of  osteopathy,  and  professed  to  effect 
the  cure  of  diseases  by  the  practice  of  that 
science.  That  he  also  practiced  hypnotism 
and  suggestion  under  hypnotism,  such  as 
deep  breathing,  and  magnetic  healing,  and 
the  like,  for  the  purpose  of  effecting  a  cure 
and  restoring  his  patients  to  sound  bodily 
health.  That  the  defendant  exhibited  a  di- 
ploma issued  by  the  Columbia  College  of 
Osteopathy,  duly  incoriiorated  under  tbe 
laws  of  Illinois,  conferring  upon  the  defend- 
ant the  degree  of  Doctor  of  Osteopathy,  dat- 
ed May  13,  1900,  but  the  defendant  was  not 
licensed  to  practice  medicine  or  surgery,  or 
any  of  the  branches  thereof,  nor  to  prescribe 
for  the  cure  of  diseases  for  fee  or  reward,  as 
required  by  chapter  34  of  the  Code  of  North 
Carolina,  and  the  amendments  thereto. 
That  the  defendant  charged  a  fp-^  or  reward 
for  his  services  in  the  treatment  of  his  pa- 
tients. That  upon  two  occasions  he  used  a 
small  surgeon's  knife  In  opening  an  abscess 
in  the  mouth  of  one  Sbedd,  but  charged  no 
fee  for  his  services.  That  ail  the  forgoing 
facts  took  place  in  Moore  county.  North 
Carolina,  prior  to'  the  finding  of  tbe  bill  of 
Indictment,  and  during  the  year  1902.  If, 
upon  the  foregoing  finding  of  facts,  the  court 
adjudges  the  defendant  guilty,  then  the  Jary 
find  him  guilty;  and,  If  the  court  adjudges 
the  defendant  not  guilty,  the  Jury  returns  for 
its  verdict  not  guilty."  Tbe  court  being  of 
opinion  that  the  defendant  was  not  guilty 
as  charged  In  the  bill  of  indictment,  the  Jury, 
in  accordance  therewith,  returned  a  verdict 
of  not  guilty,  and  Judgment  was  entered  dis- 
charging the  prisoner. 
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Tbe  Attorney  Oeneral  and  W.  J.  Adams, 
for  the  State.  Harry  P.  MacKnlght,  In  pro. 
per. 

CLABK.  J.  Chapter  117.  Lawa  1885, 
amending  Ckide,  |  8132,  under  whicb  this  bill 
waH  drawn,  reads  as  follows:  "Section  3132. 
And  any  person  who  shall  begin  the  practice 
of  medicine  or  surgery  in  this  state,  for  fee 
or  reward,  after  the  passage  of  this  act,  with- 
out first  having  obtained  license  from  aaid 
board  of  examiners,  shall  not  only  not  be 
entitled  to  sue  for  or  recover,  before  any 
court,  any  medical  bill  for  services  rendered 
in  tbe  practice  of,  medicine  or  surgery,  or 
any  of  the  branches  thereof,  but  shall  also 
be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hun- 
dred dollars,  or  imprisoned  at  the  discretion 
of  the  court  for  each  and  every  offence:  pro- 
vided, that  this  act  shall  not  be  construed  to 
apply  to  women  who  pursue  the  avocation 
of  a  midwife;  and  provided  further,  that 
this  act  shall  not  apply  to  regularly  licensed 
physicians  and  surgeons  resident  in  a  neigh- 
boring state."  This  last  clause  has  since 
been  modified.  Laws  1889,  c.  181.  The  con- 
stitutionality of  this  act  was  discussed  and 
affirmed.  State  v.  CaU,  121  N.  C.  643,  28  S. 
E.  517.  The  simple  question,  therefore,  up- 
on the  facts  set  out  in  the  special  verdict.  Is 
whether  one  who  practices  "osteopathy"  is 
indictable  it  he  has  not  procured  the  license 
required  for  any  one  by  the  above  section 
before  beginning  "the  practice  of  medicine 
or  surgwy." 

The  special  verdict  finds  that  the  defend- 
ant's "treatment  of  his  patients  did  not  con- 
sist in  the  administration  of  drugs  or  medi- 
cines, but  in  manipulation,  lineadlug,  flexing, 
and  rubbing  the  body  of  bis  patients,  and  in 
the  application  of  hot  and  cold  baths,  and 
In  prescribing  rules  for  diet  and  exercise; 
*  *  *  that  the  defendant  was  engaged  in 
the  general  practice  of  osteopathy,  and  pro- 
fessed to  effect  the  cure  of  diseases  by  the 
practice  of  that  science;  that  he  also  prac- 
ticed hypnotism  and  suggestion  under  hypno- 
tism." It  la  also  found  that  "upon  two  occa- 
Bions  he  used  a  small  surgeon's  ^if  e  in  open- 
lug  an  abscess  in  the  mouth  of  one  Sbedd, 
but  charged  no  fee  for  his  services."  The 
only  surgery  was  "without  fee  or  reward," 
an  act  of  charity,  and  that  was  Incidental, 
and  not  In  the  usual  course  of  the  practice 
of  osteopathy.  It  cannot  be  said  that  one 
"practices  medicine  and  surgery"  when  he 
uses  neither  drugs,  medicine,  nor  surgery. 
Section  3124  requires  the  "board  of  medical 
examiners"  to  examine  all  applicants  "to 
practice  medicine  or  surgery"  In  "anatomy, 
pliyslology,  surgery,  pathology,  medical  hy- 
frlene,  chemistry,  pharmacy,  materia  medica, 
tlierapeutlcs,  obstetrics,  and  the  practice  of 
medicine,"  almost  all  of  which  would  be  use- 
less knowledge  to  exact  of  an  osteopath,  who 
declines  to  use  medicine,  drugs,  or  surgery. 


and  whose  treatment  consists  solely  in  knead- 
ing, flexing,  and  rubbing  the  body,  applying 
hot  and  cold  baths,  and  prescribing  diet  and 
exercise.  It  cannot  be  conceived  that  the  leg- 
Islature  would  require  the  above  examina- 
tion for  a  profession  which  eschews  the  use 
of  drugs  and  surgery.  The  medical  society 
of  this  state,  behig  "allopaths,"  would  cer- 
tainly not  recognize  an  "osteopath"  as  one 
of  their  body,  any  more  than  they  would  a 
"homeopath,"  nor  license  any  one  to  pursue 
that  calling  with  their  diploma  as  his  au- 
thority so  to  do;  and  if  they  would  not,  and 
we  were  to  hold  It  indictable  to  practice  os- 
teopathy without  such  license,  it  would  be  a 
Judicial  prohibition  upon  the  exercise  of  that 
phase  of  healing. 

In  Smith  V.  Lane,  24  Hun,  632,  construing 
a  statute  very  similar  to  ours.  It  is  said: 
"To  entitle  a  person  to  a  certificate  under 
this  provision,  it  would  be  necessary  that  he 
should  be  qualifled  to  practice  either  medi- 
cine or  surgery  in  all  its  branches.  If  that 
was  not  made  to  appear,  he  could  receive 
no  certificate  under  the  provisions  of  this  act 
For  that  reason,  It  appears  to  be  quite  mani- 
fest that  the  object  of  the  legislature  in  the 
enactment  of  this  chapter  was  only  to  pro- 
vide for  regulating  the  practice  of  'medicine' 
or  'surgery,'  as  those  terms  are  usually  and 
generally  understood;  and,  confining  them  to 
such  significance,  it  Is  evident  that  they 
would  not  include  the  occupation  of  the 
plaintiff.  The  practice  of  medicine  is  a  pur- 
suit very  generally  known  and  understood, 
and  so,  also,  Is  that  of  surgery.  The  for- 
mer includes  the  application  and  use  of  med- 
icines .and  drugs  for  the  purpose  of  curing, 
mitigating,  or  alleviating  bodily  diseases, 
while  the  functions  of  the  latter  are  limited 
to  manual  operations,  usually  performed  by 
surgical  Instruments  or  appliances.  It  was 
entirely  proper  for  the  legislature,  by  means 
of  this  chapter,  to  prescribe  the  qualifications 
of  the  persons  who  might  be  Intrusted  with 
the  performance  of  these  very  important  du- 
'tles.  The  health  and  safety  of  society  could 
be  maintained  and  protected  in  no  other  man- 
ner. •  •  •  No  such  danger  could  possi- 
bly arise  from  the  treatment  to  which  plain- 
tiff's occupation  was  confined."  In  State  t. 
LIffrIng,  61  Ohio  St.  39,  66  N.  E.  168,  46  L. 
R.  A.  334,  76  Am.  St.  Rep.  368,  the  same 
conclusion  was  reached,  and  also  in  Nelsim 
V.  Board  (Ky.)  57  S.  W.  501,  60  L.  R.  A.  383. 
From  this  last  case  we  learn  that  osteopathy 
originated  with  Dr.  A.  T.  Still  of  Kirksville, 
Mo.,  In  1871.  and  that  at  a  college  of  osteop- 
athy In  that  state  in  1900  (when  that  opin- 
ion was  filed)  there  were  over  600  students 
from  29  states,  besides  several  from  Canada. 
And  there  are  doubtless  other  colleges  of 
osteopathy,  for  the  special  verdict  flnds  that 
the  defendant  exhibited  a  diploma  from  tbe 
Columbia  College  of  Osteopathy  hi  Illinois. 

It  is  argued  to  us  that  the  science.  If  it  be 

a  science,  of  osteopathy.  Is  an  Imposition. 

Of  that  we.  Judicially  speaking,  know  nothius. 
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It  is  not  found  as  a  fact  In  this  verdict  We 
only  know  that  the  practice  of  osteopathy  Is 
not  the  "practice  of  medicine  or  surgery"  as 
commonly  understood,  and  therefore  It  la  not 
necessary  to  have  a  license  from  the  board  of 
medical  examiners  before  practicing  It  If  it 
is  a  fraud  and  Imposition,  and  Injury  results, 
the  osteopath  is  liable  both  clrilly  and  crim- 
inally. Certainly  "baths  and  diet"  could  be 
advantageously  prescribed  to  many  people 
Rubbing  Is  well  enough,  If  the  patient  is  not 
rubbed  the  wrong  way.  The  real  complaint 
is  that  osteopaths  restrict  themselves  to 
these  remedies,  and  do  not  resort  to  drugs 
and  surgery;  but  that  very  fact  establishes 
that  they  do  not  violate  the  law  requiring  a 
license  to  practice  medicine  and  surgery. 
Doubtless  there  Is  an  appeal  to  the  imagina- 
tion, but  that  is  a  necessary  Ingredient  In  all 
systems  of  healing.  Who  does  not  know 
that  a  prescription  by  a  physician  In  whom 
the  patient  has  implicit  confidence  is  often- 
times more  effective  than  the  same  treat- 
ment by  one  in  whom  be  has  none,  and  that 
at  times  bread  pills  and  other  harmless  pre- 
scriptions are  administered  with  good  re- 
sults? The  aim  of  medical  science,  which  is 
now  probably  the  most  progressive  of  all 
the  professions,  is  simply  to  "assist  nature." 
Osteopa^y  proposes  to  do  that  by  other 
methods  than  by  the  use  of  medicines  or  the 
surgeon's  knife. 

We  attach  no  weight  to  the  argument  that 
the  defendant  hung  out  his  sign  and  advertised 
himself  as  "Doctor."  The  special  verdict  finds 
that  he  had  a  diploma  from  a  college  of 
osteopathy  bestowing  that  title  upon  him. 
Tl}ere  are  many  kinds  of  doctors,  besides 
doctors  of  medicine,— as  doctors  of  laws, 
doctors  of  divinity,  doctors  of  physics,  and 
veterinary  doctors,  and  others  still.  Besides, 
In  this  country,  so  far,  at  least,  as  titles  go, 
"honors  are  easy."  We  know  from  common 
knowledge  that  druggists'  clerks  are  ordinarily 
addressed  as  "doctor,"  Justices  of  the  peace 
are  usually  called  "Judge,"  and  a  teacher  of 
the  saltatory  art  always  styles  himself  "pro-" 
fessor,"  while  "Yarborough  House  colonels" 
and  "honorables"  by  courtesy  of  like  tenor 
are  almost  as 

"Tbick  as  autumnal  leavei  that  itrow  tb*  brooki 
In  Vallombroia." 

Certainly  the  courts  cannot  abate  a  man  as 
a  nuisance  because  some  one  gives  him,  or 
he  gives  himself,  a  title. 

If  the  general  assembly  shall  deem  osteop- 
athy a  legitimate  calling.  It  may  see  fit 
i'iiKgil)ly,  to  secure  educated  and  skilled  i»«c 
titloners  by  requiring  an  examination  and 
license  by  learned  osteopaths  of  applicants 
for  license;  but  certainly  the  examination 
would  be  on  subjects  appropriate  to  secure 
competency  therein,  and  not  on  an  entirely 
different  course  of  learning,  such  as  that  pre- 
scribed for  applicants  to  practice  "medicine  or 
surgery."  State  v.  Gravett,  65  Ohio  St.  289, 
62  N.  B.  325,  55  L.  R.  A.  701.  Dentistry  is 
not  the  "practice  of  medicine  or  surgery";  but 


it  Is  a  related  profession,  as  Is  also  pharmacy, 
and  each  has  its  prescribed  course  of  exam- 
ination of  applicants  for  license.  Whether  the 
same  rights  and  dignity  shall  be  bestowed  on 
osteopathy  is  a  matter  for  the  general  as- 
sembly, or,  If  it  is  found  to  be  a  fraud  and 
Imposition,  its  exercise  is  made  indictable.  It 
seems  that  it  more  nearly  approximates 
"nurshig"  in  many  respects  (though  dlfterent 
In  others),  when  taught  as  a  profession,  as  i: 
now  Is. 

The  state  has  not  restricted  the  cure  of  tbe 
body  to  the  practice  of  medicine  and  sur- 
gery,—"allopathy,"  as  it  is  termed,— nor  re- 
quired that  before  any  one  can  be  treated  for 
any  bodily  ill,  the  physician  must  have  ac- 
quired a  competent  knowledge  of  allopathy 
and  be  licensed  by  those  skilled  therein.  To  do 
that  would  be  to  limit  progress  by  establisbing 
allopathy  as  the  state  system  of  healing,  and 
forbidding  all  others.  This  would  be  as 
foreign  to  our  system  as  a  state  church  for 
the  cure  of  souls.  All  the  state  has  done  bas 
been  to  enact  that,  when  one  wishes  to  prac- 
tice "medicine  or  surgery,"  he  must,  as  a 
protection  to  tbe  public  (not  to  the  doctors), 
be  examined  and  licensed  by  those  skilled  In 
"surgery  and  medicine."  To  restrict  all  heal- 
ing to  that  one  kind— to  allopathy,  excluding 
homeopathy,  osteopathy,  and  all  other  treat- 
ments—might be  a  protection  to  doctors  In 
"surgery  and  medicine";  but  that  Is  not  tbe 
object  of  tbe  act,  and  might  make  It  ancon- 
Btltutional,  because  creating  a  monopoly.  Tbe 
state  can  only  regulate  for  the  protection  of 
the  public.  There  is  also  "Divine  Sdenee" 
(which  some  one  has  said  is  neither  divine 
nor  a  science),  and  there  may  be  other  meth- 
ods stin.  Whether  these  shall  be  licensed  ami 
regulated  Is  a  matter  for  the  lawmaking  pow- 
er to  determine  before  any  question  In  that  re- 
spect can  come  before  the  court  Certainly  a 
statute  requiring  examination  and  license  "be- 
fore beginning  the  practice  of  medicine  or 
surgery"  neither  regulates  nor  forbids  any 
mode  of  treatment  which  absolnt^y  excludes 
medicines  and  surgery  from  Its  pathology. 
.\ll  that  the  courts  can  declare  upon  the  facts 
found  In  the  special  verdict  Is  that  the  defend- 
ant's practice  Is  not  "the  practice  of  medicine 
or  surgery,"  and  no  license  from  the  medical 
board  of  examiners  Is  required. 

No  error. 


WILMAMS  et  al.  v.  AVERY  «t  ux. 

(Supreme  Court  of  North  Caroliua.     Oct  28, 

1902.) 

CONTRACTS-ABROGATION  -  NEW  CONTRACT- 
THIRD  PARTIES— INSTRUCTION- 
EVIDENCE  SUPPORTINQ. 

1.  Where,  in  an  action  to  quiet  title,  the  chief 
issue  was  as  to  the  execution  of  a  contract  be- 
tween certain  parties,  an  instruction  as  to  the 
effect  of  the  abaiidomucnt  of  such  a  contract 
was  errouoous,  as  submitting  a  question  not 
raised  by  the  evidence. 

2.  At  the  sale  of  certain  land  under  (orecl»' 
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•ure,  the  pnrehoBep  had  contracted  with  the 
4jvruer  to  bid  iu  the  land  and  hold  the  title  for 
his  benefit  uutil  redeemed.  After  such  sale  was 
made,  the  purchaser  failed  to  pay  the  price, 
and  the  land  was  resold,  whereupon  he  pur- 
chased the  land  for  his  daughter.  Held,  that 
the  agreement  under  which  the  first  purchase 
was  made  extended  to  the  second  sale,  though 
he  purchased  at  such  sale  under  authority  from 
his  daughter,  as,  the  original  contract  being 
unreyoked.  its  binding  effect  was  not  affected 
b^  the  subsequent  contract  which  he  made  with 
bis  daughter. 

Appeal  from  superior  court,  Burke  county; 
Justice,  Judge. 

Action  by  J.  W.  Williams  and  others 
against  Calvin  Avery  and  •wife.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

This  was  an  action  to  qniet  title,  brought 
by  the  grantee  of  a  mortgage  foreclosure 
deed  and  her  grantee  against  the  mortgagor. 
Defendant  claims  that  the  purchaser  at  the 
sale,  who  bid  In  the  laud  in  the  grantee's 
name,  Tras  under  contract  with  him  (the 
owner)  to  bid  in  the  land  and  bold  It  for  him. 
There  were  two  foreclosure  sales,  the  pur- 
chaser defaulting  at  the  first  one  and  repur- 
chasing at  the  second. 

S.  J.  Ervin  and  J.  M.  Mull,  for  appellants. 
Avery  &  Errln,  for  appellees. 

COOK,  J.  Defendant  relies  upon  his  sec- 
ond and  third  exceptions  taken  to  the  charge 
of  the  court  to  the  Jury.  That  part  of  the 
charge  to  which  the  second  exception  Is  tak- 
en is:  "If  they  found  this  agreement  made 
prior  to  the  first  sale  was  abandoned  prior 
to  the  second  sale,  then  such  agreement 
would  not  extend  to  the  second  sale,  and 
they  should  answer  the  Issue, — 'Was  said 
land  purchased  by  the  plaintiff  Julia  T. 
Hayes  or  her  agent  at  said  sale  under  a 
contract  with  defendant  Calvin  Avery  that 
be  (said  Avery)  should  be  allowed  to  redeem 
tbe  same  upon  payment  of  the  amount  bid 
at  said  sale?'— 'No.' "  Defendant  contends 
that  this  part  of  the  charge  was  erroneous, 
upon  the  ground  that  there  was  no  evidence 
tending  to  show  any  abandonment  of  tbe 
contract  by  him.  This  contention  must  be 
Bustalned,  because  It  nowhere  appears  In  tbe 
evidence  certified  to  us  that  defendant  by 
act  or  word  did  or  said  anything  inconsistent 
with  a  purpose  to  raise  the  money  and  re- 
deem his  land  under  his  alleged  agreement 
with  Dr.  TuU,  made  on  the  day  of,  and  short- 
ly before,  the  first  sale.  Whether  the  agree- 
ment was  made  was  tbe  question  in  dispute 
between  the  parties,  to  be  settled  by  the  find- 
ing of  the  Jury.  Dr.  Tull  denied  that  be 
made  such  agreement,  and  testified:  "No 
contract  with  Avery  to  bid  in  land  for  him. 
I  probably  told  him  before  the  first  sale  to 
tell  Mr,  Wall  to  bid  in  land,  and  I  would 
give  him  chance  to  pay  for  It.  He  never 
said  anything  more  about  It  till  after  tbe 
secL-nd  sale,  but  It  was  readvertised  and  re- 
sold. Never  had  any  agreement  wltli  him 
to  buy  It  at  the  second  sale.    I  bid  It  off  at 


second  sale  for  Mrs.  Hayes,  and  deed  was 
made  to  her.  When  Laxton  came,  I  told 
him  I  would  have  to  write  to  Mrs.  Hayes 
and  see  whether  she  wanted  to  sell  tbe  land. 
•  •  •"  Defendant  testified:  "*  •  •  Dr. 
Tull  told  me  before  the  first  sale  that  be 
would  save  tbe  land  for  me,  and  buy  It  in 
for  me,  and  take  care  of  it  for  me  •  •  • 
after  sale  (first  sale)  I  told  Dr.  Tull  I  was 
going  off  to  make  the  money,  and  I  went  to 
Marlon  to  work,  and  stayed  15  days,  and 
my  family  got  down  with  fever.  •  •  • 
Went  to  Marlon  two  weeks  after  first  sale. 
Second  sale  while  I  was  In  Marlon.  I  knew 
nothing  of  second  sale.  •  •  •  Dr.  Tull 
told  me  after  second  sale  that  be  wanted  me 
to  pay,  and  I  told  him  I  didn't  have  the  mon- 
ey. I  got  Mr.  Laxton  to  go  with  me  to  Dr. 
Tull  and  offer  blm  the  money,  and  be  de- 
clined It  •  ♦  ♦"  No  evidence  of  an  aban- 
donment of  tbe  alleged  contract  apx>earlng. 
It  was  error  to  have  given  such  charge. 

The  third  exception  is  to  a  part  of  tbe 
charge  given  In  response  to  an  inquiry  by 
the  Jury  after  they  bad  retired,  and  returned 
Into  court  the  next  day  and  asked  "if  an 
agreement  made  prior  to  the  first  sale  would 
extend  the  second  sale."  In  response  to  this 
Inquiry  tbe  court  replied:  "That  would  de- 
pend on  circumstances.  If,  at  the  first  sale, 
Tull  bid  in  the  land  In  bis  own  name  for 
defendant  under  an  agreement  with  defend- 
ant that  be  would  bold  it  for  him  until  de- 
fendant could  repay  him  his  money,  and  the 
first  bid  was  not  paid,  nor  title  made,  and 
mortgagee  sold  the  land,  and  at  second  sale 
he  again  bid  In  the  land  In  the  name  of  his 
daughter,  and  caused  tbe  deed  to  be  made  to 
her,  and  this  was  done  as  a  mere  pretense 
or  subterfuge,  and  for  the  purpose  of  de- 
frauding the  defendant  out  of  his  rights  un- 
der his  contract  with  blm,  then  tbe  contract 
made  prior  to  the  first  sale  would  extend  to 
the  second  sale;  but  if  Tull  at  the  second 
sale  was  authorized  by  bis  daughter,  Mrs. 
Hayes,  to  purchase  the  land  for  her,  and  he 
did  so  at  her  request,  with  her  money,  and 
in  good  faith,  and  not  for  the  purpose  of 
defrauding  the  defendant  under  his  contract, 
or  If  tbe  contract  had  been  abandoned  by  the 
parties,  then  the  agreement  would  not  extend 
to  the  second  sale."  In  this  charge  we  think 
his  honor  also  erred.  While  there  Is  no  evi- 
dence tending  to  show  that  Tull  was  author- 
ized by  his  daughter  to  purchase  the  land  for 
her,  or  that  he  did  so  at  her  request  with 
her  money,  nevertheless,  whether  he  bid  in 
tbe  land  for  bis  daughter  in  good  faith,  or 
for  the  purpose  of  defrauding  the  defendant, 
the  contract  made  before  the  first  sale  would 
continue  and  remain  as  then  made.  How 
that  contract  could  be  changed,  modified,  or 
abrogated,  so  as  not  to  extend  to  the  second 
sale,  by  any  act  or  cnnduct  of  Tull,  without 
the  consent  of  Avery,  we  cannot  see.  If  he 
assumed  tbe  trust,  he  could  not  release  him- 
self from  It  by  making  a  contract  with  a 
third  party,  whether  in  good  faith  or  fraudu- 
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lently;  nor  could  he  do  so  by  canelng  the 
land  to  be  sold  a  second  time,  and  then  pur- 
chasing at  said  second  sale.  Having  default- 
ed in  the  payment  of  his  bid  at  the  first  sale, 
had  he  promptly  notified  Avery  of  such  de- 
fault, and  of  his  failure  to  acquire  title,  and 
of  his  abandonment  of  the  contract,  so  that 
Avery  could  have  protected  his  interest  at 
or  before  the  second  sale,  then  no  trust  would 
have  attached  to  the  land,  should  he  have 
purchased  at  a  second  sale.  But  be  could 
not,  in  good  conscience,  obtain  an  advantage 
In  buying  at  tbe  second  sale  by  bis  bad 
faith  in  defaulting  at  tbe  first. 

For  the  errors  above  declared,  tbere  must 
be  a  new  trial. 


GATTIS  V.  KILGO  et  «L 

(Supreme  Court  of  North  Carolina.     Oct.  28, 

1002.) 

EVIDBNCB— IMPROPER     ADMISSION— ATTBMPT- 
ED    WITHDRAWAL.. 

1.  During  a  trial  of  the  president  of  a  col- 
lege by  the  trustees  on  widely  circulated  char- 
ges ot  moral  unfitness  and  incompetence,  the 
president  delivered  a  speech  defamatory  of  one  of 
the  witnesses.  The  proceedings,  including  the 
speech,  were  afterwards  published  by  the  presi- 
dent and  other  trustees,  and  for  this  the  wit- 
ness brought  action  for  libel.  During  a  second 
trial,  on  which  the  issue  was  reduced  to  that  of 
malice  on  a  privileged  occasion,  the  plaintiff  in- 
troduced a  mass  of  testimony  as  to  circumstan- 
ces attending  the  trial,  and  as  to  other  matters, 
none  of  which  either  pertained  to  the  regu- 
larity of  the  trial,  or  tended  to  show  malice  in 
the  publication,  liut  which  were  calculated  to 
arouse  prejudice  in  the  jury.  Tbe  trial  lasted 
several  days.  The  court,  before  argument  was 
commenced  by  counsel,  informed  them,  in  the 
presence  of  the  jury,  that  he  would  take  from 
the  jury  all  such  evidence.  Nevertheless  plain- 
tiff's counsel  nsed  the  evidence  in  his  argument. 
After  argument  the  court  attempted  to  with- 
draw from  the  consideration  of  the  jury  the 
whole  mass  of  objectionable  testimony.  Held, 
that  the  mistake  of  the  conrt  in  admitting  the 
mass  of  testimony,  and  permitting  it  to  remain 
with  the  jury  so  long,  could  not  be  corrected 
by  such  withdrawal. 

Appeal  from  superior  court,  Granville  coun- 
ty;   Shaw,  Judge. 

Action  by  T.  J.  Gattis  against  J.  0.  Kllgo 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

During  a  trial  of  tbe  defendant  KUgo,  the 
president  of  a  college,  by  the  board  of  trus- 
tees, on  charges  publicly  made  of  immorality 
and  incompetence,  be  delivered  a  speech  de- 
famatory of  plaintiff  as  one  of  tbe  witnesses 
therein,  and  afterwards,  with  some  of  the 
trustees,  caused  the  whole  proceedings  to  be 
published.  For  such  publication,  plaintiff 
brings  this  action  of  libel. 

Winston  &  Fuller,  T.  T.  Hicks,  and  Roy- 
ster  &  Hobgood,  for  appellants.  Boone,  Bry- 
ant &  Biggs,  Guthrie  &  Guthrie,  A,  W.  Gra- 
ham, and  A.  A.  Hicks,  for  appellee. 

MONTGOMERY,  J.  In  tbe  opinion  of  the 
court  delivered  at  the  February  term,  1901, 


and  published  in  128  N.  0.  402,  38  &  B.  931. 
It  was  said,  "Whether  or  not  the  speech  of 
the  defendant  KUgo,  published  by  tbe  de- 
fendants in  pamphlet  form,  and  embodied 
with  the  whole  proceeding  in  the  matter  of 
the  investigation,  was  a  privileged  communi- 
cation [and  It  would  have  been  more  accu- 
rate to  have  said  a  "privileged  occasion"], 
was  a  question  of  law,  there  having  been  no 
dispute  or  uncertainty  as  to  tbe  circumstan- 
ces attending  the  publication,  and  hia  honor 
properly  tried  the  case  as  one  of  qualified 
privilege."  In  the  new  trial  ordered  In  that 
opinion,  it  was  anticipated  that  in  that  trial 
tbe  question  of  malice  in  the  defamatory 
publication  would  be  the  only  matter  before 
tbe  trial  court  It  was  perfectly  apparent  to 
this  court,  and  it  seemed  to  be  equally  so 
to  bis  honor  who  presided  at  the  first  trial 
of  this  case,  that,  from  tbe  pltdntlfTs  evi- 
dence, the  investigation  by  the  trustees  of 
Trinity  College  of  certain  charges  of  incom- 
petency and  moral  unfitness  made  against 
its  president.  Dr.  Kllgo,  was  a  matter  of 
Justice  to  Dr.  Kllgo  and  to  the  college,  and 
that  the  college  was,  in  a  sense,  a  public 
institution,  and  therefore  that  the  publica- 
tion of  tbe  proceedings  in  the  investigation 
by  the  college  was  a  privileged  occasion. 
From  a  careful  reading  of  the  statement  of 
the  case  on  the  present  appeal,  it  seeius 
clear  that  tbe  plaintlfTs  counsel  acquiesced 
in  that  view  of  the  opinion  of  this  court. 
The  plaintiff  himself,  when  upon  the  stand 
as  a  witness,  was  asked  by  his  counsel 
"whether  you  were  a  witness  before  tlie 
board  of  trustees  of  Trinity  College  upon  the 
investigation  of  the  matter  of  charges  said 
to  have  been  brought  by  Judge  Clark  against 
Dr.  Kllgo?"  And  we  find  nothing  in  the 
whole  evidence  tending  to  show  that  tbe 
meeting  of  the  board  of  trustees  was  not 
properly  called  or  was  not  properly  consti- 
tuted. The  plaintiff  also  Introduced  In  evi- 
dence a  paper  called  a  "challenge"  of  Judge 
Clark  to  the  board.  In  which  challenge  ex- 
ception was  made  to  certain  Individual  mem- 
bers of  the  board.  But  the  regularity  and 
authority  of  the  board  were  recog^nlzed  in 
the  last  lines  of  the  challenge,  in  these 
words:  "As  an  act  of  Justice  to  yourselves, 
to  the  college,  and  to  myself,— an  act  of  Jus- 
tice that  no  North  Carolinian  should  ever 
seek  in  vain,— I  ask  that  the  triors  be  polled, 
and  that  no  one  shall  sit  on  this  Investiga- 
tion who  Is  not  absolutely  and  altogether  im- 
partial, and  uncommitted  by  former  deliber- 
ate expressions  of  bis  views."  The  manner, 
too.  In  which  the  plaintiff's  counsel  conduct- 
ed tbe  plaintiff's  case,  shows  that  the  coun- 
sel regarded  tbe  publication  of  the  defama- 
tory matter  as  an  occasion  of  privilege.  Tbe 
plaintiff,  ha  his  complaint,  did  not  allege  any 
matters  or  make  any  admission  to  the  effect 
that  the  publication  of  the  matter  was  a 
privileged  occasion.  The  simple  allegation  of 
tbe  complaint  was  that  the  publication  bad 
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b«en  made.  It  was  tberefora  Incambent  on 
tbe  defendanta  to  show  tbe  privileged  oc- 
casion. The  plaintiff,  however,  was  not  sat- 
isfied to  introduce  evidence  of  the  publica- 
tion of  the  defamatory  matter,  and  stop, 
which  was  all  be  was  required  to  do  upon 
tli«  allegations  of  the  complaint,  and  wait 
for  bis  adversary  to  take  up  tbe  burden  of 
showing  a  qualified  privilege.  He  went  into 
matters  showing  tbe  privileged  occasion  him- 
self. And  that  can  only  be  accounted  for^ 
upon  the  supposition  that  he  would  Itave  to 
meet  tliat  contention  on  the  part  of  tbe  de- 
fendants when  the  defendants  should  have 
put  in  their  evidence  on  that  point,  and  that 
be  (the  plaintift)  had  as  well  meet  the  matter 
in  limine.  But  the  counsel  of  the  plaintiCT, 
instead  of  being  consistent  hi  the  matter  of 
the  introdnction  of  evidence,  and  confining 
it  to  matters  going  to  show  malice  in  the 
publication,  brought  into  the  trial  a  vast  pile 
of  evidence  inconsistent  with  their  theory  of 
the  case,  and  entirely  incompetent  if  the 
occasion  of  the  publication  was  privileged. 
His  honor,  however,  in  what  he  calls  "Note 
Y,"  in  the  record,  as  dlstinguislicd  from  what 
be  designates  as  bis  charge,  states  that,  "in 
the  admission  of  evidence  of  what  transpired 
before  the  board  of  trustees  upon  the  trial 
of  Kilgo,  the  court  opened  the  door  and  per- 
mitted plaintiff  to  offer  evidence  of  every- 
thing that  happened  there,  to  determbie  as' 
to  whether  there  was  a  trial  there."  As  we 
have  said,  the  plaintiff,  having  alleged  the 
publication  by  the  defendants  of  matter 
which  was  and  Is  libelous  per  se,  and  hav- 
ing introduced  evidence  of  Its  publication,  was 
entitled  to  judgment,  if  be  had  not  shown 
by  Ills  own  testimony  an  occasion  of  priv- 
ilege In  the  publication  of  the  defamatory 
matter,  or  unless  the  defendants  had  as- 
sumed the  burden,  and  in  their  evidence  had 
shown  a  privileged  occasion  in  tbe  publica- 
tion of  the  matter.  But  if  his  honor,  not- 
withstanding the  manner  in  which  the  plain- 
tiff's counsel  conducted  tbe  case,  felt  It  his 
duty  to  investigate  the  proceedings  before 
tbe  board  of  trustees  of  the  college,  to  see 
whether  there  had  been  any  trial,  he  should 
have  admitted  only  such  evidence  under  that 
head  as  pertained  to  the  regularity  and  the 
integrity  of  the  proceeding.  That  he  did  not 
do.  He  allowed  evidence  to  the  effect:  That 
tbe  meeting  of  the  trustees  was  held  with 
ckwed  doors.  That  the  stenographer  was 
not  sworn.  That  Judge  Clark  was  refused 
a  etenograpber.  That  Judge  Clark's  chal- 
lenge to  the  board  was  rejected.  That  Mr. 
Jnmey  said:  "I  am  a  Kilgo  man.  I  told 
the  district  conference  at  Rockingham  yes- 
terday I  was  coming  here  to  fight  for  Kilgo; 
that  I  should  fight  for  him  with  my  fingers 
and  with  my  teeth,  and,  when  my  teeth 
gave  out,  I  would  gum  it  for  him."  That 
Judge  Montgomery  nodded  and  consulted 
with  Dr.  Kilgo,  and  referred  him  to  Green- 
leaf  on  Evidence,  and  that  Dr.  Kilgo's  con- 
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duct  and  behavior  when  cross-examining  the 
witnesses,  including  the  plaintiff,  were  over- 
bearing and  offensive,  and  brutal  to  the  plain- 
tiff. Especially  should  bis  honor  not  have 
allowed  aa  evidence  that  part  of  the  chal- 
lenge to  the  board  which  Is  In  these  words: 
"I  have  been  pronounced  in  my  views  against 
the  illegality  of  trusts,  and  I  bare  concurred 
with  the  resolutions  of  the  Western  North 
Carolina  conference  against  the  sale  and  man- 
ufacture of  cigarettes;  and  I  stand  here,  by 
tbe  terms  of  your  invitation,  In  Benefactor's 
Parlor,  Duke's  Building,— a  room  thus  doubly 
labeled  with  the  reminder  of  the  cigarette 
business,  tbe  influence  of  whose  vast  accu- 
mulations Is  like  the  darkness  of  Egypt,  in 
that  it  cannot  only  be  seen,  but  can  be  felt 
This  Institution  itself  becomes  a  partner  in 
that  very  business  by  being  the  hold»  of  a 
large  block  of  its  stock,  from  which  it  de- 
rives no  small  part  of  Its  income."  His  hon- 
or also  allowed  a  witness  for  the  plaintiff 
to  state  that  Dr.  Kilgo  during  the  investiga- 
tion locked  the  door  of  the  room  against  a 
correspondent  of  one  of  the  dally  newspapers 
of  the  state,  and  another  witness  to  state 
that  juat  before  the  trial  commenced,  and 
as  be  got  up  to  the  buildhig,  in  the  shade, 
on  the  grass,  Mr.  Oglesby  and  Dr.  Kilgo  were 
lying  on  their  stomachs,  with  their  heads 
close  together,  and  seemed  to  be  in  an  In- 
teresting conversation.  How  that  evidence 
could  be  considered  aa  going  to  show  malice 
In  the  publication  of  the  defamatory  matter 
on  the  part  of  the  defendant  Kilgo,  we  can- 
not see;  but  it  was  allowed,  also,  to  be  giv- 
en in  against  defendants  Odell  and  Duke. 

His  honor  erroneously  admitted  evidence 
as  to  special  damages  suffered  by  the  plain- 
tiff, and  tbe  loss  of  gross  profits  and  indi- 
vidual customers  (6tb,  7tb,  11th,  12th,  and 
13th  exceptions);  also  evidence  of  the  church 
membership  of  Duke  (14th  exception);  also 
evidence  that  Oglesby,  the  prosecutor,  lived 
In  the  parsonage  of  the  Main  Street  Metho- 
dist Church,  Durham  (lOtb  exception),  tbe 
plaintiff  having  been  allowed  to  show  that 
the  defendant  Duke  belonged  to  that  church; 
that  the  stenographer,  Newsome,  was  tbe 
private  secretary  of  Dr.  Kilgo  (27th  excep- 
tion); that  Oglesby  was  pastor  of  Main 
Street  Church,  Durham  (34th  exception),  the 
defendant  Duke  having  been  shown  to  be  a 
member  of  that  church;  upon  the  character 
of  the  plaintiff  as  a  minister  of  the  gospel 
(66th  exception);  evidence  that  there  were 
published  In  the  Morning  Post  large  number 
of  supplements  to  that  edition,  containing 
nothing  but  the  speech  of  Dr.  Kilgo,  no  evi- 
dence having  been  given  as  to  the  knowledge 
or  consent  of  defendant  to  such  publication 
(exceptions  76,  77,  78,  79,  80,  127,  128).  It 
must  be  remembered  that  the  great  question 
in  the  case  was  whether  or  not  there  was 
malice  on  the  part  of  the  defendants  In  the 
publication  of  the  defamatory  matter,  for  his 
honor  held,  as  a  matter  of  law,  that  every- 
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thing  that  occurred  before  the  board  of  tms- 
tees  was  absolutely  privileged,  and  he  also 
told  the  Jury,  "If  you  believe  the  evidence  in 
the  case,  the  publication  complained  of  by 
the  plalntift  was  one  of  qualified  privilege." 
His  ruling  of  law  Is  in  these  words:  "At  the 
close  of  the  evidence  the  court,  In  the  pres- 
ence of  the  Jury,  ruled  that  It  would  hold, 
as  a  matter  of  law,  that  everything  that  oc- 
curred before  the  board  of  trustees  In  con- 
nection with  the  Investigation  of  the  charges, 
Including  the  trial,  was  absolutely  privileged, 
and  could  not  be  considered  by  the  Jury  as 
any  evidence  of  malice  or  the  falsity  of  the 
publication,  nor  on  the  question  of  damages, 
and  that  the  evidence  as  to  the  folders  or 
supplements  was  ruled  out"  He  had  dis- 
covered then,  before  argument  was  com- 
menced, all  that  mass  of  damaging  evi- 
dence that  we  have  mentioned  as  having 
been  admitted,  concerning  the  matters  which 
had  occurred  before  the  board  of  trustees; 
but  he  allowed  the  argument  to  proceed,  and 
to  be  concluded  upon  the  very  matters  which 
be  had  said  to  the  counsel.  In  presence  of 
the  Jury,  should  not  be  considered  by  the 
Jury.  After  the  argument  on  both  sides  was 
closed,  his  honor  undertook  to  vrithdraw 
from  the  consideration  of  the  Jury  not  only 
the  Incompetent  evidence  concerning  the  In- 
vestigation before  the  board  of  trustees 
which  he  allowed,  but  also  the  other  objec- 
tionable evidence  which  we  have  above  re- 
ferred to.  It  may  be  best  to  quote  the  lan- 
guage of  the  court  In  reference '  to  the  at- 
tempted withdrawal  of  the  evidence.  It  Is 
as  follows: 

"Note  Y.  At  the  close  of  the  argument, 
and  before  charging  the  Jury,  his  honor  stat- 
ed to  the  Jury  as  follows:  'The  court  char- 
ges you  that  the  pamphlet  Introduced  by  the 
plaintiff  Is  not  evidence  to  be  considered  by 
the  Jury  in  showing  the  falsity  of  the  pub- 
lication complained  of  for  malice.  The  court 
withdraws  from  your  consideration,  and  in- 
structs you  that  you  must  not  consider  In 
making  up  your  verdict,  or  in  any  way  In 
this  case,  any  of  the  following  evidence: 
The  testimony  of  the  plaintiff  covered  by  the 
«th  exception  and  that  part  of  the  7th  excep- 
tion In  brackets;  the  evidence  covered  by 
the  11th,  12th,  13th,  and  14th  exceptions,  the 
19th  exception,  the  28th  exception,  and  the 
84th  exception;  also  the  evidence  covered  by 
the  66th  exception,  77th,  78th,  and  79th  ex- 
ceptions, and  the  questions  and  answers  be- 
tween the  77th  and  79th  exceptions,  and  one 
question  and  answer  before  the  77th,  and  the 
three  succeeding  the  79th  exception;  also  the 
evidence  covered  by  the  127th  and  128th  ex- 
ceptions, and  the  question  and  answer  be- 
tween those  two.'  The  questions  and  an- 
swers referred  to  in  the  foregoing  excep- 
tions, and  the  Intervening  questions  and  an- 
swers above  referred  to,  were  read  to  the 
Jury,  And  the  court  further  stated  to  the 
Jury  as  follows:  'In  the  admission  of  evi- 
4ence  of  what  transijired  before  the  board 


of  trustees  upon  the  trial  of  Kllgo,  the  court 
opened  the  door  and  permitted  plaintiff  to 
otter  evidence  of  everything  that  happened 
there,  to  enable  the  court  to  determine  as  to 
whether  there  was  a  trial  there.  And  tb« 
court  charges  you  that  nothing  that  occurred 
upon  said  trial  Is  to  be  considered  by  the 
Jury  as  evidence  of  malice  against  either  one 
of  the  defendants  In  this  case,  and  as  to  tlie 
evidence  tending  to  show  that  the  meeting 
was  held  with  closed  doors;  the  evidence  as 
to  the  stenographer  not  being  sworn,  and  the 
refusal  to  allow  Judge  Clark  to  have  one; 
his  challenge  to  the  Jury,  and  the  rejection 
of  the  same;  what  Jomey  said.  If  anythlog, 
about  "gumming  It"  for  Kllgo;  and  Judge 
Montgomery's  nods  and  consultatloD  witli 
Kllgo,  and  his  reference  to  Greenleafs  Evi- 
dence; and  Dr.  Kilgo's  conduct  and  behavior 
In  cross-examining  witnesses,  including  the 
plaintiff;  that  he  was  Imperious,  oyerbearing. 
offensive,  and  brutal  to  plaintiff  In  cross-ex- 
amining blm  (except  you  may  consider  tbig, 
If  true,  in  connection  with  the  testimony  of 
the  plaintiff  as  to  why  he  didn't  answer 
questions  asked);  and  that  certain  evidence 
was  excluded  upon  said  trial.  As  to  all 
these  matters.  If  they  occurred,  they  were 
simply  incidents  of  a  trial,  and  all  were  un- 
der the  control  of  the  board  of  trustees,  and 
are  not  to  be  considered  by  the  Jury  In  any 
respects,  except  as  tending  to  show  there 
was  a  trial  being  conducted  before  the  board 
of  trustees.  They  are  not  to  be  considered 
as  evidence  of  the  falsity  or  maliciousness 
of  the  publication,  or  on  the  question  of  dam- 
ages. The  evidence  as  to  Kllgo  and  Ogles- 
by  lying  on  their  abdomens  imder  the  shade 
of  the  trees,  and  of  excluding  newspaper  cor- 
respondents, including  Merrltt  from  the 
meeting,  and  closing  the  doors  on  him,  does 
not  have  anything  to  do  with  the  case,  and 
Is  withdrawn  from  and  must  not  be  consid- 
ered by  the  Jury  at  all  in  passing  upon  any 
of  the  issues  of  this  case,  or  in  considering 
the  case.'  (54)  The  defendants  except  to  the 
manner  and  time  of  withdrawing  evidence 
between  63  and  54  from  the  Jury,  and  in- 
sist that  when  evidence  Is  admitted,  and  re- 
mains with  the  Jury  several  days,  it 'cannot 
be  withdrawn  from  the  Jury  as  was  done  in 
this  case,  and  assign  such  ruling  and  order 
of  his  honor  as  error.  (Exception.  One  hun- 
dred and  thirty-second  exception.)  The  evi- 
dence In  the  case  was  taken  down  by  a  sten- 
ographer, and  at  the  beginning  of  the  argu- 
ment very  little  of  it  had  been  transcribed 
by  him,  and  the  same  was  not  completed  un- 
til a  short  time  before  the  court  began  its 
charge.  The  evidence  covered  about  eighty 
tyiiewrltten,  single-spaced  pages.  The  de- 
fendants requested  the  court  to  put  its 
charge,  and  every  part  of  It,  In  writing,  and 
the  court  had  not  completed  the  writing  of 
Its  charge,  and  the  reading  and  consideration 
of  the  evidence  and  exceptions  thereto,  when 
the  argument  was  concluded,  and  the  court 
announced  its  rulings  as  to  the  exclusion  of 
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evidence,  aa  hereinbefore  set  out,  as  soon  as 
It  could  be  done  under  tbe  clrcumstancea." 

This  caae  was  being  tried  for  several  days. 
Some  of  tbe  ablest  lawy^^  In  the  state  bad 
appearances  on  either  side,  and  tbe  plain- 
tifTs  counsel  \vere  allowed  in  tbe  argument 
to  uae  a  mass  of  evidence  against  the  de- 
fendants totally  incompetent,  and  calculated 
to  arouse  passion  and  prejudice  against  tbe 
defendants,  and  to  obscure  the  real  question 
at  issue.  But  tbe  plaintlfTs  counsel  here  con- 
tended that,  under  our  decisions,  his  honor 
did  what  was  allowable.  They  insisted  that 
he  simply  corrected  a  slip  in  tbe  admission 
of  evidence.  We  have  searched  our  Reports 
for  cases  bearing  on  the  question  of  tbe  right 
and  power  of  the  trial  Judge  to  correct  a  allp 
in  admitting  incompetent  evidence.  The 
first  one  is  that  of  State  v.  May,  15  N.  0. 
328.  There  tbe  court  held  that.  If  Improper 
evidence  be  received,  it  may  afterwards  be 
pronounced  Incompetent,  and  tbe  jury  in- 
structed not  to  consider  It  The  court  said 
(Chief  Justice  RufBn  speaking  for  tbe  court): 
"In  such  a  case  I  conceive  it  is  not  tbe  ob- 
ject of  the  law,  nor  tbe  province  of  an  appel- 
late tribunal,  to  watch  for  and  catch  at  an 
inadvertence  Into  which  the  judge  was  be- 
trayed for  an  Instant  but  to  see  that  no  er- 
ror was  finally  committed,  and  that  ultimate- 
ly that  law  and  justice  of  country  were  truly 
admliiistered."  In  McAllister  v.  McAllister, 
34  N.  C.  184,  there  was  one  piece  of  In- 
competent evidence  received,— the  register's 
book.  Tbe  court  said:  "If  there  bad  been 
an  error  in  admitting  tbe  register's  book,  the 
defendant  would  have  no  cause  of  complaint, 
for  the  evidence  was  clearly  and  promptly 
■withdrawn  from  the  Jury  as  irrelevant,  and 
the  defendant  suftered  no  prejudice  from  it. 
It  is  undoubtedly  proper  and  In  the  power 
of  the  court  to  correct  a  slip  by  withdrawing 
improper  evidence  from  tbe  consideration  of 
the  jury,  or  by  giving  such  explanations  of 
an  error  as  will  prevent  it  from  misleading 
a  jury.  Here  that  was  so  ^ectually  done 
that  neither  tbe  court  nor  the  counsel  on 
either  side  took  any  notice  of  the  mortgage 
In  submitting  their  observations  to  the  jury." 
In  State  v.  Collins,  93  N.  C.  564,  after  tbe 
evidence  bad  closed,  and  one  of  the  counsel 
for  James  Collins  bad  finished  addressing 
the  jury,  and  when  the  solicitor  was  partly 
through  his  remarks  to  the  jury,  but  before 
tbe  last  speech  of  the  defendant's  counsel, 
who  bad  tbe  dosing  speech,  was  made,  his 
honor  told  tbe  jury  that  the  declaration  of 
the  defendant  Julius  Jones,  made  to  tbe  wit- 
ness Southail,  .which  had  been  received  in 
evidence,  was  inadmissible  and  was  ruled 
out  In  Bridgers  v.  Dill,  97  N.  C.  225,  1  S. 
E.  767,  tbe  court  told  the  jury  that  tbe  evi- 
dence of  one  of  tbe  witnesses  on  one  point- 
how  much  crop  might  have  been  made  on 
a  piece  of  land  but  for  tbe  trespass— was  to 
be  excluded  from  their  consideration.  So 
In  the  cases  of  State  v.  Eller,  104  N.  C.  853, 
10  S.  E.  313,  State  ▼.  Crane,  110  N.  C.  530, 


15  S.  B.  231,  Wilson  v.  Manufacturing  Co., 
120  N.  C.  94,  26  S.  E.  629,  and  Crenshaw  v. 
Johnson,  120  N.  C.  270,  26  S.  E.  810,  only  one 
point  of  evidence  was  corrected  and  with- 
drawn from  tbe  consideration  of  the  Jury. 
But  the  permitting  of  the  Introduction  of  tbe 
incompetent  evidence  pointed  out  in  this  case 
was  not  a  simple  slip  on  tbe  part  of  tbe 
Judge,  which  our  trial  Judges  can  correct  at 
almost  any  time  before  Judgment  but  it  was 
a  misconception  of  the  theory  on  which  the 
case  should  have  been  tried.  It  was  a  case 
of  privileged  occasion.  His  honor  tried  it 
as  a  case  of  ordinary  libel,  the  publication 
bein^  per  se  libelous.  The  incompetent  evi- 
dence embraced  nearly  tbe  whole  of  the  evi- 
dence offered  to  show  malice.  Indeed,  we 
are  not  absolutely  sure  that  there  was  any 
evidence  of  malice  olfered  In  the  case.  But 
we  do  not  undertake  to  decide  that  now. 

There  was  error,  for  which  there  must  be 
a  new  trIaL 

CLARK,  J„  did  not  sit  on  tbe  hearing  of 
this  case. 


PHILLIPS  V,  POSTAL  TEL.  CABLE  00. 

(Supreme   Court  of  North  Carolina.     Nov.   5, 
1902.) 

TELEQRAPH    COMPANIES— POLBS-EVIDBNCa 

OF    DAMAGE^ADMISSIBILITT 

—HARMFUL  ERROR. 

1.  In  an  action  to  recover  damages  oa  ac- 
count of  the  maintenance  of  telegraph  poles  on 
defendant's  land,  a  witness  testified  that  he 
was  an  adjacent  landowner,  and,  "I  would  not 
have  those  poles  across  me  for  several  hundred 
dollars."  Held,  that  the  admissioa  of  the  tes- 
timony was  prejudicial  error,  where  the  only 
other  evidence  on  which  verdict  of  $180  could 
have  been  based  was  the  extravagant  estimate 
of  plaintiff,  who  put  his  damages  at  $800. 

On  i)etition  for  rehearing.  Petition  allow- 
ed, and  new  trial  ordered. 

For  former  opinion,  see  41  S.  E.  1022. 

F.  H.  Bnsbee,  J.  B.  Mcintosh,  and  Walser 
&  Walser,  for  petitioner.  E.  B.  Raper,  for 
appellee. 

FUKCHES,  a  J.  This  is  a  petition  to  re- 
hear this  case,  decided  at  the  last  term  of 
the  court,  and  opinion  published  in  130  N.  0. 
513,  41  S.  £.  1022.  There  are  many  errors 
assigned  in  tbe  petition,  and,  while  tbey  have 
all  been  considered,  we  find  but  one  error, 
and  for  that  we  grant  tbe  petition  and  a  new 
trial.  This  error  was  not  overlooked  on  tbe 
former  hearing,  but  it  was  then  thought  by  a 
majority  of  the  court  to  be  harmless.  The 
witness  Sink,  Introduced  by  the  plaintiff  for 
tbe  purpose  of  proving  the  amount  of  dam- 
age done  tbe  plaintiff's  land  by  reason  of  the 
poles  being  on  tbe  land,  testified  that  he  did 
not  know,  but  be  was  an  adjacent  landowner 
to  the  plaintiff,  and  was  then  allowed  to  tes- 
tify, over  the  objection  of  the  defendant  "I 
would  not  have  those  poles  across  me  for  sev- 
eral hundred  dollars."  The  poles  were  erect- 
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ed  on  the  land  before  tbe  plaintiff  became 
the  owner  of  it  Tliis  removed  any  idea  of 
damages  for  the  trespass  of  going  upon  the 
lands  to  erect  tbe  poles,  and  the  only  ques- 
tion to  be  considered  by  the  Jury  was  that 
of  damages  for  the  right  of  tbe  defendant  to 
have  and  keep  them  there.  For  this  they 
awarded  the  plaintiff  $180,  which,  in  the 
opinion  of  the  comrt,  was  excessive.  The 
court  Is  asked  to  grant  the  petition  and  a 
new  trial  for  this  reason,  and  cases  are  cited 
to  sustain  this  contention.  But  whatever 
may  have  been  done  by  courts  of  other  juris- 
dictions, we  cannot  grant  the  defendant's 
petition  upon  that  ground  without  reversing 
a  long  line  of  decisions  of  this  court,  made 
with  snch  unanimity  that  we  are  unable  to 
find  one  to  the  contrary.  But  the  verdict, 
in  our  opinion,  is  excessive,  and  there  la  no 
evidence  to  support  it,  except  that  of  the 
plaintiff,  which  puts  his  damage  at  $800, 
and  this  estimate  seems  to  have  been  so  ex- 
travagant that  the  jury  disregarded  it;  and, 
if  they  did,  it  only  left  the  erroneously,  admit- 
ted evidence  of  Sink  for  them  to  base  their  < 
finding  upon.  Tbe  court  did  not  hold,  In 
considering  this  case  at  the  last  term,  that 
this  evidence  was  properly  admitted,  but 
thought  it  harmless.  But  upon  a  review  of 
the  case  we  think  it  might,  and  probably  did, 
influence  the  Jury  in  finding  the  amount  of 
damages  they  did;  and  for  this  reason,  and 
this  alone,  we  allow  the  petition,  and  award 
the  defendant  a  new  trial. 

Petition  allowed,  and  a  new  trial  awarded 
tbe  defendant    Petition  allowed. 


BAKER  V.  DAWSON. 

(Supreme  Court  of  North  Carolina.     Nov.   6, 
1002.) 

ADMINISTRATORS  —  PREFERRED     CLAIMS  — 

MEDICAL   SERVICES— LANDLORD   AND 

TENANT— APPEAL— EXCEPTIONS. 

1.  An  appeal  is  itself  an  exception  to  the 
jadgmeut  or  any  other  matter  appearing  on 
tile  fiice  of  the  record. 

2.  Code,  §  1416,  placing  among  the  sixth 
class  of  preferred  deots  of  an  estate  of  a  de- 
cedent debts  for  "medical  services  within  the 
twelve  months  preceding  the  decease,"  means 
services  to  the  decedent  only,  and  not  to  his 
wife,  child,  and  tenants. 

3.  It  was  error  to  allow  a  claim  against  de- 
cedent's estate  for  medical  services  to  his  ten- 
ants, in  the  absence  of  allegations  that  the 
services  were  readered  at  tbe  instance  and  re- 
quest of  deceased. 

Appeal  from  superior  court,  Edgecombe 
county;  Bryan,  Judge. 

Action  by  Julian  M.  Baker  against  N.  B. 
Dawson,  administrator.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

John  L.  Bridge,  for  appellee. 

CLARK,  J.  There  is  no  exception  in  the 
record,  but  an  appeal  is  Itself  an  exception  to 
tbe  Judgment  or  any  other  matter  appearing 
on  the  face  of  the  record  proper.  Wilson  v. 
Lumber  Co.  (at  this  term)  42  S  £.  565. 


The  following  facts  are  admitted:  Tbe 
plaintiff,  a  physician,  rendered  medical  serv- 
ices within  12  months  Just  prior  to  the  Intes- 
tate's death,  .is  follows:  (1)  To  Intestate  per- 
sonally, $347;  (2)  services  to  intestate's  wife 
and  child,  $84;  to  tenants  of  Intestate.  $30. 
The  plaintiff  seeks  to  have  all  of  above  ad- 
Judged  to  be  preferred  debts,  under  Code,  f 
1416,  which  places  among  the  sixth  class  of 
preferred  debts  "medical  services  within  the 
twelve  months  preceding  the  decease."  This 
language,  however,  contemplates  only  serv- 
ices rendered  to  the  deceased  personally;  for 
the  indebtedness  is  given  priority  if  ren- 
dered 12  months  prior  to  his  decease,  and 
not  within  12  months  prior  to  decease  of  bis 
wife,  his  child,  or  bis  tenant  As  to  tbem, 
the  physician  renders  the  services  like  any 
other  creditor,  relying  upon  the  credit  of  tbe 
person  requesting  the  services  that  he  will 
pay  or  can  be  made  to  pay.  It  must  be  not- 
ed that  there  is  no  priority,  even  for  medical 
services  rendered  the  deceased  personally, 
unless  he  dies.  In  all  other  cases  the  physi- 
cian's bill  is  like  any  other  debt.  If  the  phy- 
sician wishes  to  secure  such  debts,  he  must 
exact  security  or  proceed  to  collect  by  law. 
When  the  patient  is  in  his  last  illness,  this 
might  be  Inconvenient  or  indecent  and,  as 
such  illness  might  extend  to  12  months,  the 
law  endeavors  to  secure  for  the  patient  med- 
ical attention  by  giving  a  legal  priority  for 
such  services,  If  rendered  to  the  patient  with- 
in 12  months  preceding  his  decease.  But 
such  reason  does  not  apply  to  services  ren- 
dered his  wife  and  children,  as  to  which  the 
physician  has  extended  credit,  relying  upon 
the  father  or  husband  or  landlord  himself 
paying  the  debt  incurred.  There  are  no 
words  extending  the  meaning  to  such  debts 
other  than  personal  services  to  the  debtor, 
and  the  language  of  the  statute  is  restrictive, 
—"For  medical  services  within  twelve  months 
prior  to  the  decease,"— meanhig  the  decease 
of  the  debtor,  not  of  his  wife,  child,  or  ten- 
ant The  statute,  being  in  derogation  of  the 
equity  of  a  pro  rata  distribution,  should  be 
strictly  construed,  so  as  not  to  confer  a  pri- 
ority over  other  creditors  unless  clearly  called 
for.  A  somewhat  similar  provision  Is  in 
class  2  of  this  same  section  a416),  which 
clearly  means  the  funeral  expenses  of  the 
debtor,  and  not  of  his  wife,  child,  or  tenants. 
The  defendant  did  not  contest  that  the  first 
debt  above  stated,  for  medical  services  ren- 
dered deceased  himself,  was  a  preferred 
debt;  and  the  Judge  rightiy  disallowed  any 
priority  as  to  medical  services  rendered  the 
tenants  of  the  deceased,  but-  erred  In  render- 
ing judgment  therefor,  to  be  paid  pro  rata 
with  other  debts  of  the  Intestate,  since  It  Is 
not  alleged  or  proved  or  admitted  that  the 
services  were  rendered  to  the  tenants  at  the 
request  of  the  intestate,  and  without  this  tbe 
landlord  Is  not  liable  for  snch  services. 

The  Judge  also  erred  m  adjudging  that  the 
bill  for  medical  services  rendered  the  wife 
and  child  of  the  deceased  was  a  preferred 
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debt     He  should   have   rendered  Judgment 
for  tbe  amount  thereof,  to  be  paid  pro  rata 
irith  the  other  unpreferred  Indebtedness  of 
tbe  defendanf  B  intestate. 
Error. 


STATE  ex  reL  FOWLER  et  al.  t.  McLAUGH- 
LIN. 

(Supreme  Court  of  North  Carolina.  Oct  28, 
1902.) 

GUARDIAN  AND  WARD— MARRIAGE  OF  WARD- 
LIMITATION    OF  ACTIONS. 

1.  Where  a  ward  was  maiTied  in  1866,  the 
guardianship  ceased  then,  and  her  bnaband,  be- 
mn  the  owner  of  all  her  personal  property, 
alone  was  entitled  to  sue  to  recover  the  prop- 
erty, or  the  value  thereof. 

2.  As  a  fcuardian's  possession  of  the  ward's 
choses  In  action  on  her  marriage  in  1865  was 
transferred  to  the  husband,  so  that  he  alone 
could  maintain  an  action  to  recover  them,  or 
their  value  if  converted,  limitations  -  began  to 
ran  against  him  from  the  date  of  the  mar- 
riage as  to  any  action  on  the  guardian's  bond. 

Appeal  from  superior  court.  Union  county; 
McNeill,  Judge. 

Action  by  the  state,  on  tbe  relation  of 
Eunice  A.  Fowler  and  another,  against  C.  B. 
McLaughlin,  executor.  From  a  Judgment  for 
plalntllTs,  defendant  appeals.    Reversed. 

Jones  &  TlUett  and  Shepherd  &  Shepherd, 
for  appellant  Redwine  &  StaclE,  for  appel- 
lees. 

CLARK,  J.  Charity  Hasty  qualified  as 
guardian  of  the  feme  plain tlft  April,  1864;  the 
defendant's  testator  being  surety  on  her 
guardian  bond,  in  the  sum  of  $300.  The 
complaint  alleges  that  she  "toolE  into  posses- 
sion various  sums  of  money  and  other  prop- 
erty of  her  said  ward,"  and  died  November 
21,  1867,  without  having  made  any  return 
or  final  settlement  as  guardian.  Her  admln- 
i&trator  made  due  advertisement  for  credit- 
ors, and  settled  her  estate.  The  defendant's 
testator,  surety  on  said  guardian  bond,  died 
August.  1883.  Tbe  defendant  qualified  as 
his  executor,  and  on  August  24,  1893,  adver- 
tised according  to  law  for  creditors  to  present 
their  claims,  and  plaintiffs  claim  was  not 
presented  within  12  months,  nor  within  7 
years,  thereof.  The  feme  plaintiff  was  mar- 
ried July,  1865,  before  she  was  16  years  of 
age,  and  has  been  continuously  ever  since  a 
feme  covert  The  defendant  pleads  the  vari- 
ous statutes  of  limitations.  The  plaintiffs, 
to  repel  the  bar  of  the  statute,  rely  upon  the 
disability  of  coverture. 

As  the  law  stood  at  the  time  of  the  mar- 
riage (1865),  the  guardianship  of  the  female 
ward  ceased  upon  her  marriage,  because  "the 
husband  became  the  ovmer  of  all  her  personal 
property  in  the  hands  of  the  guardian,  and 
seised  In  her  right  of  all  her  real  estate," 
Eays  Gaston,  J.,  in  Shutt  v.  Carloss,  86  N.  C. 
23a    Tiffany,  Dom.  Rel.,  {  186  (d),  and  cases 

1 1.  S«*  Ouardtan  and  Ward,  vol.  26,  Cent  Die  I 


cited  in  note  10.  The  personalty  became  eo 
Instante  his  property,  for  the  possession  of  the 
guardian  was  the  possession  of  the  ward,  and 
the  law  transferred  the  possession  to  the  hus- 
band. It  was,  in  law,  "reduced  to  posses- 
sion." Pettljohn  V.  Beasley,  15  N.  O.  612; 
Miller  V.  Bingham,  86  N.  C.  423,  36  Am.  Dec. 
58;  Stephens  v.  Doak,  87  N.  C.  348;  CaSey 
V.  Kelly,  45  N.  C.  48;  Ferrell  v.  Thompson, 
107  N.  C.  420,  12  S.  E.  109,  10  L.  B.  A.  361; 
McDaniel  v.  Whitman,  16  Ala.  843,  which 
was  as  to  money  of  the  ward  received  by  the 
guardian;  Magee  v.  Toland,  8  Port  30.  The 
husband  could  therefore  at  once  have  brought 
his  action  in  1865  to  recover  the  possession 
of  the  property  of  every  description  in  the 
hands  of  the  guardian,  or  the  value  thereof 
if  converted,  for  It  became  absolutely  bis  upon 
the  marriage,  and  this  action  has  long  since 
been  barred.  In  16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  822,  where  the  cases  are  collected, 
it  Is  shown  that  as  to  the  possession  of  the 
wife's  agent,  trustee,  bailee,  guardian,  or  any 
other  person  not  holding  adversely,  such  pos- 
session became  the  possession  of  the  husband, 
and  this  rule  applies  to  money  possessed  by 
third  persons,  as  well  as  to  other  chattels;, 
and  such  personalty  goes,  under  the  above 
decisions,  if  the  husband  die  before  recovery 
of  possession,  to  his  personal  representative, 
and  not  to  bis  wife.  But  the  possession  of 
an  executor  or  administrator  was  not  the  pos- 
session of  the  husband,  as  to  any  interest  in 
the  estate  belonging  to  the  wife.  That  is  a 
chose  In  action  which  belonged  to  the  hus- 
band only  when  he  reduced  It  to  possession. 

It  has  been  suggested  that  a  part  of  these 
assets  in  the  hands  of  the  guardian  may  have 
been  choses  hi  action,  and,  if  so, 'the  husband 
not  having  reduced  them  to  possession,  should 
he  die  before  doing  so,  and  within  three  years 
from  tbe  enactment  of  chapter  78,  laws  1899, 
the  wife  could  bring  this  action.  O'Connor 
V.  Harris,  81  N.  C.  279.  To  this  it  may  be 
observed:  (1)  That  this  action  is  necessarily 
by  the  husband  in  his  own  right  (Morris  v. 
Morris,  94  N.  C.  613;  Benbow  v.  Moore,  114 
N.  C.  273,  19  S.  E.  156),  and  is  barred,  what- 
ever might  be  the  case  as  to  an  action  by  the 
wife  if  the  husband  has  died  and  the  wife  has  ■ 
brought  her  action  before  the  expiration  of 
the  three  years  since  the  enactment  of  chap- 
ter 78,  Laws  1899.  (2)  The  complaint  avera 
only  the  receipt  by  the  guardian  "of  various 
sums  of  money  and  other  property  belonging 
to  her  said  ward,  the  exact  amount  of  which 
plaintiffs  cannot  state."  Nothing  indicates 
that  any  part  thereof  consisted  of  choses  in 
action,  but,  if  it  did,  the  guardian's  posses- 
sion of  them  was  the  ward's  possession,  which 
the  law  transferred  to  the  husband,  and,  as 
against  the  guardian,  the  husband  and  the 
husband  alone  was  and  is  entitled  to  recover 
them,  or  the  value  thereof  if  converted;  and 
such  action  is  barred,  for  37  years  have 
elapsed.  If  the  husband  bad  received  pos- 
session of  any  choses  in  action  from  tbe 
guardian,  then,  as  against  the  debtor  therein. 
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be  would  be  entitled  only  If  be  reduced  tbe 
same  to  possession  by  collection  tbereof ;  and 
If  be  bad  failed  to  do  so,  and  bad  died,  tbe 
wife  could  maintain  an  action  tbereon,  if 
brougbt  before  abe  bas  become  barred  under 
tbe  act  of  1899,  above  referred  ta 

It  was  error  not  to  bold,  upon  tbe  facts 
agreed,  tbat  tbis  action  Is  barred  by  tbe  stat- 
nte  of  limitations.    Reversed. 

DOUGLAS,  J.  I  concur  in  tbe  result  only, 
but  cannot  concur  in  tbe  second  part  of  tbe 
opinion,  wbicb  seems  to  me  unnecessary  to  a 
determination  of  tbe  case. 


SPRINGS  V.  PHARR  et  aL 

(Supreme  Court  of  Nortb  Carolina.     Oct  28, 

1902.) 

ACTION  ON  JUDGMENT— MERGER. 
1.  Where   a    person    bringB   au   action   on    a 

Judgment  constitutine  a  lien  on  the  debtor's 
lomestead,  and  obtains  a  new  judgment,  the 
first  judgment  is  not  merged  in  the  second,  so 
as  to  destroy  the  priority  of  the  first;  aud 
therefore  such  person,  by  virtue  of  the  first 
judgment,  is  entitled  to  the  proceeds  of  the 
sale  of  the  homestead  under  a  decree  to  make 
assets,  as  against  a  creditor  recovering  a  judg' 
ment  subsequent  to  tbe  first  judgment  and 
prior  to  the  second. 

Appeal  from .  superior  court,  Mecklenburg 
county;  Hoke,  Judge. 

Submission  of  controversy  by  B.  B.  Springs 
against  H.  N.  Pharr,  administrator  of  W.  A, 
L.  Owens,  deceased,  and  W.  R.  BerryhiU  & 
Son.  From  a  judgment  in  favor  of  Berryblll 
&  Son  against  H.  N.  Pbarr,  plaintiff  appeals. 
Affirmed. 

Clarkson  &  Duls,  for  appellant  Burwell, 
Walker  &  Canaler,  for  appellees  BerrybiU  & 
Son. 

CT^ARK,  J.  Tbe  plaintlfTs  Judgment  was 
docketed  necember  22,  1888.  Tbe  defend- 
ants Berryblll  &  Son  obtained  tbelr  judgment 
before  a  Justice  of  the  peace  and  docketed 
same  December  19,  1888.  They  obtained  a 
Judgment  upon  said  Judgment  and  docketed 
tbe  same  December  2,  1895.  The  homestead 
of  tbe  deferiaiBt  In'tbe  above  Judgment  had 
been  laid  off  December  3,  1888.  Said  home- 
steader having  died  since  said  second  Judg- 
ment the  defendant  Pbarr,  bis  administrator, 
sold  tbe  homestead  under  a  decree  to  make 
assets,  and,  tbe  proceeds  being  insufficient  to 
pay  both  above-named  Judgments,  tbis  ac- 
tion Is  submitted  without  controversy,  under 
Code,  S  567.  The  plaintiff  contends  tbat,  by 
obtaining  tbe  second  Judgment  Berryblll  & 
Son  lost  tbe  priority  to  which  their  first  judg- 
ment was  entitled;  that  there  was  a  merger; 
and  tbat  tbe  BerryhiU  Judgment  has  rank 
only  from  tbe  date  of  tbe  second  Judgment,  in 
1895. 

In  Andrews  v.  Smith,  9  Wend.  53,  Savage, 
O.  X,  says:    "Tbe  only  question  In  this  case 

f  1.  Sm  Judgment,  vol.  80,  Cent.  Dig.  M  1662,  lTc3. 


Is  whether  a  Judgment  before  a  Justice,  ren- 
dered upon  a  Judgment  before  another  Jus- 
tioe,  extinguishes  the  judgment  first  obtained. 
As  to  judgments  in  courts  of  record,  tbis  quei«- 
tion  has  been  settled  in  the  negative.  Jack- 
son T.  Shaffer,  11  Johns.  517,  and  cases  tbere 
dted;  Doty  v.  Russell,  5  Wend.  129;  Harvey 
V.  Wood,  Id.  222.  Tbe  general  principle  of 
law  governing  in  cases  of  tbis  Irind,  and 
which  applies  to  all  securities,  is  tbat  a  se- 
oarity  of  a  higher  nature  eztingoishes  infe- 
rior secontieB,  but  not  securities  of  an  equal 
degree"  Tbe  italics  are  in  tbe  original.  To 
same  purport,  Mumford  v.  Stocker,  1  Cow. 
178;  Preston  v.  Perton,  Cro.  Ella.  817,  cited 
in  Weeks  v.  Pearson,  6  N.  H.  321;  Griswold 
T.  Hill,  2  Patae,  492,  Fed.  Cas.  No.  5,836,- 
wbicb  seem  to  us  sustained  by  the  reason  of 
tbe  thing,  as  tersely  stated  by  Savage,  C.  J., 
above.  The  contrary  view  is  taken  in  Purdy 
V.  Doyle,  1  Paige,  558,  and  Gould  v.  Hayden, 
63  Ind.  443.  These  last  have  been  followed 
by  17  Am.  &,  Eug.  Enc.  Law  (2d  Ed.)  S08, 
and  20  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  600; 
but  the  weight  of  the  authorities  (which  are 
very  few,  tbe  above  embracing  all  directly  in 
point,  except  the  one  below  quoted)  and  the 
reason  of  the  thing,  as  we  have  said,  %re  the 
other  way.  Lawton  v.  Perry  (1883)  40  S.  0. 
255,  18  8.  E.  861,  is  a  case  "on  all  fours." 
Tbere  a  Judgment  was  obtained  in  1867.  lu 
1871  tbe  debtor  made  a  payment  tbereon. 
After  bis  dehtb  the  creditor,  not  proceeding 
to  revive  tbe  Judgment  as  be  could  have  done, 
brougbt  instead  an  action  on  tbe  former 
judgment,  and  obtained  judgment  tbereon  in 
1880.  '-Held,  that  the  old  Judgment  of  1867, 
acknowledged  by  the  payment  in  1871,  and 
therefore  not  presumed  to  be  paid  until  1891, 
was  not  so  merged  in  tbe  judgment  of  1889 
as  to  deprive  the  latter  Judgment  of  its  orig- 
inal lien  of  1867  on  all  the  property  of  tiie 
then  living  Judgment  debtor."  In  the  pres- 
ent case,  the  Berryblll  Judgment  docketed 
December  19,  1888,  had  not  lost  its  lien  on 
the  homestead,  notwithstanding  the  lapse  of 
seven  years.  Laws  1885,  c.  359.  See  Clark's 
Code  (3d  Ed.)  p.  677,  note.  In  tbe  above 
case  of  Lawton  v.  Perry,  40  S.  C,  at  pages 
274,  275,  18  S.  E.  8C9,  It  is  said:  "Usually  it 
happens  that  the  cause  of  action  is  so  com- 
pletely absorbed  in  tbe  Judgment  that  It  is 
not  competent  longer  to  consider  sucb  cause 
of  action  apart  from  tbe  Judgment  Tbis  Is 
not  universally  tbe  case,  however.  •  •  • 
So  far  as  dignity  or  rank  as  between  the  Judg- 
ments (tbat  of  1867  and  1889)  they  were  the 
equal,  one  of  tbe  other,  for  each  was  a  Judg- 
ment. Tbere  was  therefore  no  new  dignity 
created.  Would  it  not  be  a  hardship  to  de- 
clare this  Judgment  obtained  in  1888  to  have 
destroyed  tbat  of  1867?  It  seems  to  us  that 
it  should  fall  among  the  exceptions  to  the 
general  rule,  and  not  affecting  the  general 
rule."  We  must  concur  in  this  conclusion 
that  a  Judgment  upon  a  judgment  being  of 
tbe  same  dignity,  does  not  fall  within  tbe 
general  rule  that  a  cause  of  action  Is  merged 
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In  the  judgment.  Here,  by  virtue  of  the  act 
of  1885,  the  justice's  judgment,  when  dock- 
eted, remained  a  Hen  on  the  homestead  after 
the  lapse  of  10  years,  but  would  lose  its  va- 
lidity as  to  any  other  property  after  10  years 
(McDonald  v.  Dickson,  86  N.  C.  248),  and 
could  not  be  sued  on  after  7  years.  Daniel 
T.  L.aughlln,  87  N.  O.  433.  Is  there  any  rea- 
son why  the  judgment  creditor  can  only  keep 
it  alive  and  enforceable  as  to  subsequently 
acquired  property  outside  of  the  homestead  by 
paying  as  a  penalty  the  sturender  of  the  pri- 
ority of  Uen  which  he  holds  (Jones  v.  Brit- 
ton,  102  N.  G.  166,  9  S.  B.  654,  4  L.  R.  A.  178) 
on  the  homestead  under  the  first  Judgment? 
We  know  of  none,  and  there  is  no  precedent 
In  this  state  to  that  effect  Indeed,  our  only 
precedent  is  in  complete  accord  with  what  we 
have  said  above,  and  is  decisive  of  this  case. 
In  McLean  v.  McLean,  90  N.  C,  at  pages  531, 
533,  Smith,  C.  J.,  says:  "Assuming  that  the 
recovered  judgment  is  but  a  renewal  of  the 
first,  the  one  being  the  sole  cause  of  action, 
we  see  no  reason  why  both  may  not  subsist 
and  remain  in  force  as  separate  securities  for 
the  same  debt,  with  the  advantages  incident 
to  each  retained.  It  is  not  correct  to  say 
that  one  extinguishes  the  obligation  contained 
in  the  other,  and  that  the  plalntifCs  remedy 
must  be  sought  only  In  the  last.  As  soon  as 
one  judgment  is  entered,  the  plaintiff  may 
take  out  execution,  and  at  the  same  time 
bring  another  action  upou  the  judgment,  as 
itself  a  cause  of  action.  This  is  clearly  in- 
volved in  the  decision,  if  not  directly  decided. 
In  Carter  v.  Colman,  34  N.  O.  274.  It  may 
be  that  Hens  on  land  have  been  acquired  since 
the  rendition  of  the  first  and  prior  to  the  last 
recovery,  and,  if  so,  the  plaintiff  ought  to  be 
at  liberty  to  revive  and  sue  out  remedial  writs 
on  the  oldest." 
Affirmed. 


TARLTON  V.  GRIGGS  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  5, 
1902.) 

DEEDS— DELIVERY— CONDITIONS— EXECU- 
TION—PHESUMPTIVK    DELIVERY. 

1.  A  widow  claimed  dower  in  land  as  against 
heirs  who  claimed  under  a  deed  by  the  widow 
and  ber  deceased  husband.  The  evidence  for 
the  widow  was  that  this  deed  was  delivered  by 
the  husband  to  a  third  person  to  hold  until  he 
should  execute  certain  other  deeds,  and  that  it 
was  taken  possession  of  by  the  heirs  without  a 
delivery.  Held,  that  it  was  error  to  refuse  to 
instruct  that  a  deed  will  not  be  enforced  when 
the  maker  has  not  gone  so  far  with  its  execu- 
tion that  he  cannot  recall  It,  and  that  a  deed 
is  only  operative  from  actual  delivery,  and,  if 
there  was  no  actual  delivery  until  after  the 
death  of  the  maker,  that  delivery  could  not  de- 
feat the  right  of  the  widow  to  dower. 

2.  The  acknowledgment  of  a  husband  and 
acknowledgment  and  privy  examination  of  the 
wife  to  the  "due  execution  of  the  foregoing 
deed"  raised  no  presumption  of  delivery  of  the 
deed. 

If  2.  Sm  AeknowledgmeDt,  vol.  1,  C«nt.  Dig.  (  330; 
Deeds,  vol.  16,  Cent.  Dig.  {  574. 


Appeal  from  superior  court,  Anson  county; 
McNeill,  Judge. 

Special  proceedings  for  dower  by  Sarab 
Jane  Tarlton  ag^ainst  Mary  Ann  Griggs  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Plaintiff  is  the  widow  of  WilUs  R.  Tarlton, 
from  whose  will  she  dissented,  and  filed  her 
petition  in  this  special  proceeding,  praying 
to  be  endowed  of  the  land  -nhereof  he  was 
seised  and  possessed  during  their  coverture, 
and  alleging  that  her  husband  died  seised 
and  possessed  of  the  land  in  controversy, 
described  In  the  petition.  Defendants,  who 
are  his  devisees,  in  their  answer  aver  that 
said  WilUs  R.  Tarlton  duly  conveyed  by 
deed,  in  which  plaintiff  joined  in  relinquish- 
ment of  her  dower,  the  land  of  which  she 
asks  to  be  endowed,  to  the  defendants  J.  B. 
Tarlton  and  others,  and  plead  the  said  deed 
as  an  estoppel  in  bar  of  her  recovery.  Plain- 
tiff, replying,  says  that  the  deed  so  signed 
and  acknowledged  before  a  justice  of  the 
peace  by  her  said  husband  and  herself, 
whose  privy  examination  was  taken,  was 
never  delivered  by  her  said  husband,  or  any 
other  person  under  his  direction,  to  the  gran- 
tees named  In  said  deed,  nor  to  any  one  for 
them,  and  that  the  same  passed  no  tlUe  to 
the  grantees,  and  Is  of  no  effect  and  void; 
that  her  said  husband  was  at  the  time  of 
signing  the  same,  and  continued  so  to  be  up 
to  and  at  the  time  of  his  death,  In  possession 
of  the  land  described  therein,  cultivating 
and  paying  the  taxes  on  the  same.  The  is- 
sue joined  is,  "Is  plaintiff  entitled  to  dower 
In  the  land  described  In  the  complaint?" 
j  The  exceptions  relied  upon  by  plaintiff  are 
I  to  the  refusal  of  the  court  to  give,  amon^ 
!  others,  the  following  instructions:  "(5)  That 
I  a  deed  is  not  considered  executed,  and  the 
courts  will  not  enforce  the  same,  -mhen  the 
maker  has  not  gone  so  far  with  its  execu- 
tion that  he  cannot  recall  or  control  it;  and 
If  the  jury  shall  find  from  the  evidence  that 
the  maker,  W.  B.  Tarlton,  could  control  and 
recall  said  deed,  they  will  answer  the  issue, 
•No.'  (6)  That  a  deed  Is  only  operative  from 
the  time  of  actual  delivery;  and  if  the  jury 
shall  find  from  the  evidence  that  there  was 
no  actual  delivery  of  said  deed  until  after 
the  death  of  the  maker,  W.  R.  Tarlton,  said 
delivery  cannot  defeat  the  right  of  the  widow 
to  dower  in  said  land,  and  they  will  answer 
the  issue,  'No.' "  The  evidence  relating  to  the 
delivery  is  as  follows:  The  deed,  in  due 
form,  signed:  "W.  R.  Tarlton.  [Seal.]  S.  J. 
Tarlton.  [Seal.]"  Then  follows  the  acknowl- 
edgment and  privy  examination  of  plaintiff, 
in  the  statutory  form,  taken  before  Z.  T. 
Redtearne,  Justice  of  the  peace,  under  his 
seal.  Z.  T.  Redfeame,  introduced  by  plain- 
tiff, testified:  "Several  years  prior  to  the 
2Gth  November,  1883,  Shepherd,  a  son-in-law 
of  W.  R.  Tarlton,  came  to  me  and  said  that 
Tarlton  war-ted  me  to  go  over  to  his  house 
and  fix  up  some  papers.    I  went,  and  drew 
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several  deeds  for  him,  and  a  will.  The  deeds 
were  executed  by  him  and  his  wife,  and  the 
will  by  him.  Tarlton  told  me  to  Iceep  the 
deeds  and  will,  and,  If  not  called  for  during 
his  Ufe,  to  deliver  them  after  his  death. 
Two  or  three  years  afterwards,  Shepherd 
came  for  me  again.  He  wanted  me  to  go 
again  to  Tarlton's  to  fix  up  some  papers.  I 
went,  and  Tarlton  said  that  he  had  deeded 
some  of  the  land,  and  wanted  to  make  some 
changes  in  the  papers  that  I  had  previously 
prepared  for  him.  He  then  destroyed  the 
first  deed  prepared  by  me  under  his  direc- 
tion. I  drew  a  consolidated  deed  to  all  his 
children,  except  Eliza  Tarlton.  I  then  drew 
a  deed  for  Eliza,  conveying  50  acres  of  land 
to  her;  then  a  deed  conveying  ten  acres  to 
Tarlton's  wife,  Sarah  Jane  Tarlton.  Tarlton 
signed  all  the  deeds.  Mrs.  Tarlton  signed 
the  first,— the  consolidated  deed,  dated  No- 
vember 26,  1S85,  to  J.  B.  Tarlton  and  others; 
and,  when  asked  to  sign  the  deed  to  Eliza, 
she  declined  to  do  so.  Then  W.  R.  Tarlton 
said:  'If  I  cannot  make  deeds  to  all  my 
children,  I  will  not  make  deeds  to  any  of 
them.*  Mrs.  Tarlton  retired,  and  Mr.  Tarlton 
told  me  that  his  wife  was  out  of  humor 
that  day,  and  for  me  to  carry  them  home 
with  me,  and  that  he  thought  she  would 
consent  to  sign  them  in  a  few  days,  and,  if 
she  did  consent,  he  would  carry  her  over 
to  my  house  to  sign  them.  I  kept  the  papers 
for  several  years  Just  as  they  were.  I 
thought  of  leaving  the  state,  and  sent  word 
to  him  to  know  what  disposition  he  desired 
me  to  make  of  his  papers;  and  Shepherd, 
his  son-in-law,  came  for  them,  and  I  let  him 
have  them.  I  knew  nothing  more  of  them 
until  after  Tarlton's  death.  At  the  time  of 
drawing  them,  I  was  an  acting  Justice  of 
the  peace."  Allen  Watson,  introduced  by 
the  plnlntlir,  testified:  "A  bundle  of  papers 
was  placed  In  my  hands  by  Shepherd  some 
time  before  Tarlton's  death.  I  was  request- 
ed to  keep  them.  I  did  not  know  what  the 
bundle  contained  until  after  Tarlton's  death. 
I  was  told  to  keep  the  papers,  without  fur- 
ther directions.  After  Tarlton  died,  Mr.  C. 
C.  Griggs  came  to  me  and  inquired  if  I  had 
any  of  Tarlton's  papers.  I  told  him  that  I 
did,  and  gave  the  bundle  of  papers  to  him. 
Tarlton  never  spoke  to  me  about  the  papers, 
and  I  have  never  received  any  instructions 
from  him,  one  way  or  the  other."  Frank 
Shepherd,  introduced  by  defendants,  testi- 
fied: "I  was  present  at  the  time  the  deed 
dated  November  26,  1895,  was  made.  This 
was  the  deed  from  Willis  Tarlton  to  J.  D. 
Tarlton  and  others.  Z.  T.  Redfearne,  Mr. 
and  Mrs.  Tarlton,  were  the  only  ones  present 
Mr.  Tarlton  told  Redfearne  to  take  the  pa- 
pers and  keep  them  till  his  death,  and  then 
to  deliver  them  to  his  executor.  I  married 
the  daughter  of  Tarlton,  and  she  and  I  are 
parties  to  this  action.  I  afterwards  got  the 
papers  from  Redfearne,  and  carried  them  to 
Watson,  and  he  kept  them  until  after  Tarl- 
ton's death.    I  went  after  Redfearne  at  each 


of  the  times  that  be  prepared  papers  for  Tarl- 
ton. Redfearne  drew  no  deed  when  he  made 
the  will.  The  will  was  drawn  in  1890.  He 
sold  me  a  part  of  the  land  that  was  divided 
In  the  will.  Tarlton  had  this  Joint  deed 
drawn,  dated  November  26,  1895,  and  a  deed 
to  his  daughters,  and  one  to  his  wife.  His 
wife  signed  the  Joint  deed  and  the  one  to 
herself,  but  refused  to  sign  the  deed  to  his 
daughter.  He  never  said  that  he  did  not 
want  to  make  deeds  to  a  part  of  bis  children 
unless  he  could  make  deeds  to  them  all.  He 
did  not  say  that  his  wife  was  out  of  bnmor 
that  day,  and  that  she  would  get  all  right, 
and  that  he  would  carry  her  over  to  Red-  ' 
feame's  to  sign  the  other  deeds.  Tarlton 
did  not  destroy  any  papers."  C.  C.  Griggs, 
introduced  by  defendants,  testified:  "I  am 
son-in-law  of  Willis  R.  Tarlton,  deceased, 
and  one  of  the  defendants  In  this  action. 
The  deed  from  Willis  R.  Tarlton  to  J.  K 
Tarlton,  dated  November  26,  1895,  conveys 
all  the  land  that  Willis  R.  Tarlton  was  ims- 
sessed  of  at  the  time  of  his  death,  except 
about  50  acres.  I  got  the  deed  from  Allen 
Watson  on  Saturday  after  Tariton's  death, 
which  was  on  Thursday  before.  The  gran- 
tees have  been  in  possession  of  the  land 
since  Tarlton's  death.  I  went  to  Watson  and 
asked  him  if  he  had  Tarlton's  papers,  and 
he  gave  me  a  bundle  of  papers.  This  deed 
was  found  in  the  bundle.  I  didn't  know  that 
Tarlton  had  this  deed,  and  didn't  know  at 
that  time  that  it  was  in  this  bundle  of  pa- 
pers. I  do  not  know  that  Watson  was  the 
agent  of  Tarlton,  or  that  he  held  the  papers 
in  the  capacity  of  his  agent.  I  brought  the 
deeds  to  the  courthouse  and  had  them  record- 
ed, and  have  had  them  in  my  possession 
since."  Verdict  and  Judgment  for  defend- 
ants, and  plaintiff  appealed. 

Robinson  &  Caudle,  for  appellant  Jas.  A. 
Lockhart,  for  appellees. 

COOK,  J.  (after  stating  the  case).  Plain- 
tiff was  clearly  entitled  to  have  the  instruc- 
tions prayed  for  given  to  the  Jury.  We 
learn  from  the  sages  of  the  law,  Sir.  Eld- 
ward  Coke  and  Sir  William  Blackstone,  that 
no  title  passes  by  deed  unless  it  is  delivered. 
What  acts  constitute  delivery,  and  when  the 
delivery  becomes  complete,  have  been  the 
subject  of  much  discussion  in  many  of  the 
decisions  of  our  own  court  as  well  as  in 
those  of  other  Jurisdictions.  "No  particular 
form  or  ceremony  is  necessary.  It  will  be 
sufficient  if  a  party  testifies  his  intention 
in  any  manner,  whether  by  action  or  by 
word,  to  deliver  or  put  it  into  possession  of 
the  other  party;  as,  if  a  party  throw  a  deed 
upon  a  table,  with  the  intent  that  it  may  be 
taken  by  the  other,  who  accordingly  takes 
it  or  if  a  stranger  deliver  it  with  the  assent 
of  the  party  to  the  deed."  1  Phil.  Bv.  (2d 
Ed.)  46T;  1  Co.  Lltt  36a.  Where  the  deed 
was  executed  by  the  donor  in  the  presence 
of  the  donee,  and  then  attested  by  the  wit- 
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nesB,  who  Immediately  retired,  leaving  the 
deed,  so  executed,  lying  on  the  table  In  the 
presence  of  both  the  donor  and  the  donee, 
-which,  it  seems,  was,  after  his  death,  found 
among  the  donee's  aunt's  papers,  a  presump- 
tion is  raised  that  the  deed  was  delivered  to 
the  donee.  Levlster  v.  Hllliard,  67  N.  C.  12. 
There  must  be  an  Intention  of  the  grantor 
to  pass  the  deed  from  his  possession  and 
beyond  his  control,  and  he  must  actually  do 
so  with  the  intent  that  it  shall  be  taken  by 
the  grantee,  or  by  some  one  for  him.  Both 
the  intent  and  act  are  necessary  to  a  valid 
delivery.  Whether  such  existed  Is  a  ques- 
tion of  fact  to  be  found  by  the  Jury.  Floyd 
T.  Taylor,  34  N.  O.  47.  But  If  the  grantor 
did  not  Intend  to  pass  the  deed  beyond  his 
possession  and  control,  so  that  he  would 
have  no  right  to  recall  it,  and  did  not  do  so, 
then  there  would  be  no  delivery  in  law,  the 
facts  of  which  must  likewise  be  found  by 
the  Jury.  No  presumption  of  delivery  arises 
so  long  as  the  deed  remains  In  the  possession 
of  the  maker,  but,  per  contra,  the  presump- 
tion is  that  it  had  not  been  made,  and  the 
contrary  has  to  be  proved.  Kirk  v.  Turner, 
16  N.  C.  14;  Baldwin  v.  Maultsby,  27  N.  0. 
505;  Newlln  v,  Osborne,  49  N.  O.  167,  67  Am. 
Dec.  269.  No  title  can  pass  by  the  signing, 
sealing,  and  attestation  of  a  deed.  There 
must  also  be  a  delivery,  which  Is  a  neces- 
sary agency  by  which  the  title  moves  from 
one  person  to  another.  But  when  the  deed, 
properly  executed,  is  found  ont  of  the  pos- 
session of  the  maker  and  in  the  possession 
of  some  other  person,  then  the  law  pre- 
sumes the  fact  to  be  that  it  was  intention- 
ally delivered  to  or  for  the  grantee.  Snider 
T.  Lackenour,  87  N,  O.  360,  38  Am.  Dec. 
685;  Ellington  v.  Ourrie,  40  N.  C.  21;  Alrey  v. 
Holmes,  50  N.  0.  142;  Phillips  v.  Houston, 
Id.  302;  Bobbins  v.  Bascoe,  120  N.  G.  79, 
26  S.  B.  807,  38  L.  B.  A.  238,  58  Am.  St 
Rep.  774.  But  if  the  deed  passed  out  of  the 
maker's  possession  by  accident,  fraud,  or 
mistake,  or  was  not  Intended  to  be  delivered 
to  the  grantee,  or  any  one  for  him,  then 
such  presumption  of  the  fact  of  delivery 
may  be  rebutted.  Love's  Ex'rs  v.  Harbin, 
87  N.  O.  249;  Whitman  v.  Shlngleton,  108 
N.  O.  198,  12  S.  E.  1027;  Helms  v.  Austin, 
116  N.  C.  761,  21  S.  E.  556.  In  Snider  v. 
Lackenour,  supra.  Judge  Gaston,  speaking 
for  the  court,  says:  "The  deed  of  gift  from 
George  Lackenour  to  the  plalntlfT  was  ex- 
ecuted in  the  absence  of  the  plaintiff,  was 
attested  in  the  presence  of  the  donor  by 
two  witnesses,  and  at  the  request  of  the 
donor  was  proved  and  registered.  We  hold, 
therefore,  unhesitatingly,  that  the  defense 
set  up,  that  it  was  not  delivered.  Is,  In  law, 
unfounded."  In  Phillips  v.  Houston,  supra, 
where  the  donor  handed  the  deed  to  a  third 
person,  signed  and  sealed,  to  have  it  proved 
and  registered,  without  retaining  any  author- 
ity or  power  to  control  It,  which  was  re- 
turned to  him,  and  he  then  delivered  It  to 
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another  person  In  like  manner  and  for  the 
like  purpose,  but  who  neglected  to  have  it 
registered  until  after  the  donor's  death,  it 
was  held  that  the  delivery  to  the  first  per- 
son to  whom  it  was  handed  was  a  complete 
delivery;  the  point  being  that  the  donor  ab- 
solutely parted  with  the  deed,  with  no  in- 
tention of  exercising  any  further  control  over 
It  But  when  the  grantor  parts  with  the 
possession  of  the  deed,  showing  an  Intention 
that  it  should  not  then  become  a  deed,  but 
deiivei-ed  merely  as  a  depository,  and  sub- 
ject to  the  future  control  and  disposition  of 
the  maker,  then  the  delivery  would  be  In- 
complete, and  no  title  could  pass.  Roe  v. 
Lovick,  48  N.  C.  89.  This  case  Is  specially 
applicable  to  the  case  at  bar.  In  the  cases 
above  cited  where  delivery  was  made  to  the 
clerk  of  the  superior  court  for  probate,  or 
probated  and  registered,  no  condition  or  pur- 
pose was  expressed  Inconsistent  with  an  In- 
tent to  make  a  complete  and  absolute  de- 
livery. Our  conclusion  is  that  there  Is  no 
delivery  of  a  deed,  where  the  maker  has 
not  gone  so  far  with  its  execution  that  he 
cannot  recall  or  control  it;  and  If,  from  the 
evidence,  the  Jury  should  have  found  that 
Tarlton  intended  that  Redfeame  should  hold 
the  deed  subject  to  his  further  direction  and 
control,  then  there  would  have  been  no  de- 
livery. And  If  there  was  no  delivery  made 
when  he  handed  it  to  Redfeame,  then  no 
delivery  could  have  been  made  after  Tarl- 
ton's  death  (Baldwin  v.  Maultsby,  supra); 
and  his  honor  erred  In  not  giving  the  in- 
structions prayed  for. 

Defendants,  however,  contend  that  de- 
livery is  presumed  from  the  acknowledg- 
ment of  the  husband  and  acknowledgment 
and  privy  examination  of  the  wife  (plain- 
tiff) before  the  Justice  of  the  peace,— they 
"acknowledged  the  due  execution  of  the 
foregoing  deed,"— and  that  by  "due  execu- 
tion" the  law  presumes  the  fact  to  be  that 
it  had  been  delivered.  This  contention  is 
without  merit,  and  cannot  be  sustained. 
To  convey  title  free  from  Incumbrance,  the 
acknowledgment  and  privy  examination  of 
the  wife  is  a  prerequisite  imposed,  by  law. 
Having  complied  with  the  statute,  the  deed 
would  then  be  ready  for  delivery,  not  de- 
livered. Her  acknowledgment  and  privy 
examination  cannot  be  taken  as  an  admis- 
sion that  the  deed  had  been  made;  for,  had 
delivery  been  made  before  It  was  taken,  the 
deed  would  have  been  Invalid  as  to  her 
rights.  If  80,  why  presume  that  an  in- 
valid delivery  had  been  made,  when  the  ob- 
ject of  taking  It  was  to  make  a  valid  one 
which  would  bar  her  dower  right?  Should 
the  law  impose  such  a  presumption  as  is 
contended  for,  great  hardship  and  gross  In- 
justice would  follow.  A  deed  thus  prepared 
or  "executed"  for  delivery,  and  in  fact  not 
delivered  on  account  of  mischance,  awaiting 
the  compliance  of  bargainee,  or  an  oppor- 
tunity to  meet  and  perfect  the  agreement,  or 
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upon  his  default,  etc.,  and  then  found  In 
the  itossession  of  the  maker  (among  his  pa- 
pen,  perhaps)  after  his  death,  would  Impose 
upon  the  widow  and  devisees  or  heirs  at 
law  the  burden  of  proving  that  it  had  not 
been  delivered.  How  could  this  be  done? 
From  what  source  could  they  get  the  evi- 
dence to  prove  the  nonoccurrence  of  such  a 
presumed  fact?  No  evidence  showing  that 
the  deed  was  ever  out  of  his  possession,  yet 
should  they  be  required  to  prove  that  it  never 
was?  Then,  if  such  proof  is  not  made,  she 
would  be  debarred  of  her  dower,  and  the 
heirs  at  law  or  devisees  deprived  of  their 
land,  for  which  not  a  dollar  had  been  paid. 
Surely  this  cannot  be  law.  We  can  find  no 
decision  to  support  such  a  proposition.  We 
are  cited  to  Redman  v.  Graham,  80  N.  0. 
231,  where  the  headnote  says,  "The  execu- 
tion of  a  deed  includes  deliverj/,  and  there- 
fore the  adjudication  of  a  probate  judge 
that  the  execution  has  been  duly  proved  Is 
a  Judicial  determination  of  the  fact  of  de- 
livery, which  cannot  be  collaterally  im- 
peached." (The  italics  are  ours.)  Upon  an 
examination  of  the  case,  we  find  that  it 
shows  a  state  of  facts  similar  to  many  of 
the  others  above  cited:  "The  deed  tor  the 
land  was  prepared  and  executed  by  the  said 
defendants  and  their  wives,  the  latter  being 
privily  examined,  and  duly  proved  before 
the  judge  of  probate,  and  left  in  his  cus- 
tody "  (italics  ours),  without  expressing  any 
Intention  whatsoever  of  exercising  any  fur- 
ther control  over  It  Had  defendants  In- 
structed the  Judge  of  probate  to  hold  the 
deed  subject  to  their  order,  could  it  be  held 
by  a  court  that  the  delivery  would  be  com- 
plete, and  that  title  passed  to  the  grantees? 
We  think  not 

In  the  case  of  Baldwin  v.  Maultsby,  supra, 
the  deed  was  signed  and  sealed  and  attested 
by  two  witnesses,  and  the  maker  declared 
to  the  witnesses,  that  it  was  "his  act  and 
deed,"  and  afterwards  told  a  friend:  "I  am 
satisfied  with  the  way  I  have  disposed  of 
my  negroes.  The  deed  of  gift  is  in  my 
trunk.  I  wish  you  would  deliver  It  to 
Charles  Baldwin  Immediately  after  my 
death."  /iio  presumption  of  delivery  arose 
there.  So,  in  the  case  at  bar,  no  presump- 
tion of  delivery  arose  from  the  acknowledg- 
ment of  the  husband,  or  from  the  acknowl- 
edgment or  privy  examination  of  the  wife. 
When  he  handed  the  deed  to  Redfearne,  It 
had  been  duly  prepared  and  properly  "ex- 
ecuted" according  to  the  forms  and  require- 
ments of  law,  and  ready  for  delivery.  Noth- 
ing else  appearing,  this  would  have  been  a 
delivery  in  law.  But  ther^  Is  evidence  tend- 
ing to  show  that  such  delivery  was  for  a 
temporary  purpose,  and  that  be  Intended  to 
exercise  further  control  and  authority  over 
It  and.  If  he  did.  It  did  not  then  become  hie 
deed. 

New  trial. 


PERSON  V.  FORT  et  al. 

(Supreme  Court  of  South  Carolina.     Oct   10, 

1902.) 

TRUSTBE;-ACC0UNTIN0— LACHES. 

1.  Where  title  and  right  to  possession  of  land 
was  conveyed  to  a  trustee,  the  only  equity  re- 
maining in  the  grantor  being  a  right  to  com- 
pel execution  of  the  trust  and  a  payment  to 
him  of  the  balance  after  such  execution,  and 
it  appeared  that  the  debts  to  be  paid  by  the 
trustee  exceeded  the  value  of  the  laud,  and  the 
trustee  and  his  heirs  were  in  long  and  exclu- 
sive possession  of  such  land,  and  the  grantor 
delayed  for  more  than  30  years  to  assert  any 
equity  in  the  land,  and  it  was  not  shown  that 
any  debt  provided  for  in  the  deed  remained  un- 
paid, the  grantor  will  be  refused  an  account- 
mg,  thougn  the  land  was  never  sold  by  the 
trustee  as  provided  in  the  deed. 

Appeal  from  common  pleas  circuit  conrt  of 
Florence  county;  Dantzler,  Judge. 

Action  by  P.  A.  Person  against  W.  B.  Fort 
John  Port,  Addison  8.  Fort,  Matilda  I.  Pai^ 
ker,  and  William  Bryant  Rrom  circuit  de- 
cree, defendant  William  Bryant  appeals.  Af- 
firmed. 

H.  O.  Connor,  J.  P.  Neill,  and  George  Oal- 
letly,  for  appellant  Wilcox  &  Wilcox,  for 
respondent 


JONES,  J.  In  this  action  for  partition  of 
land  in  Florence  county,  William  Bryant  was 
made  party  defendant  In  order  to  have  It 
declared  that  he  had  no  Interest  In  the  prem- 
ises. The  circuit  court  (Judge  Dantzler)  de- 
creed for  partition  among  the  plalntilT  and 
defendants  other  than  William  Bryant  aud 
adjudged  that  William  Bryant  had  no  Inter- 
est In  the  land;  but  that  if  he  ever  had  any 
Interest  therein,  or  right  to  an  accounting 
after  the  execution  of  the  deed  hereinafter  set 
forth,  he  Is  now  barred  by  his  laches.  The 
appeal  questions  the  correctness  of  these  con- 
clusions. 
We  quote  from  the  decree  as  follows: 
"It  appears  that  In  the  year  1867  the  de- 
fendant William  Bryant  executed  and  deliv- 
ered to  one  John  Coley  a  deed  of  convey- 
ance to  the  real  property  mentioned  and  de- 
scribed In  the  complaint  npon  the  trust  and 
for  the  uses  and  purposes  therein  set  forth, 
a  copy  of  such  deed  being  attached  to  the 
complaint  herein  marked  'Eixhlblt  A,'  as  fol- 
lows: 'This  indenture,  made  and  entered  Into 
in  the  year  of  our  Ix)rd  one  thousand  eight 
hundred  and  sixty-seven,  between  William 
Bryant  of  the  state  of  N<»tb  Carolina, 
Wayne  county,  of  the  first  part  and  John 
Coley,  of  the  same  county  and  state  afore- 
said, of  the  second  part,  for  and  in  consid- 
eration of  the  sum  of  one  dollar  to  him  In 
hand  paid  by  the  said  John  Ooley,  the  receipt 
whereof  is  hereby  acknowledged,  have  this 
day  bargained,  sold,  and  conveyed  and  en- 
feoffed with  the  said  Coley  a  certain  tract 
or  parcel  of  land  being  and  situate  In  the 
state  of  South  Carolina,  Darlington  district 
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adjoining  the  land  of  John  O.  darter,  John 
Toung,  the  taeira  of  James  Phillips,  and  Zach- 
eos  S.  Hill  and  R.  Doll,  and  the  Wilmington 
and  Manchester  Railroad,  containing  three 
hundred  and  serenty  acres,  more  or  lees, 
known  as  the  "E.  O.  Conner  and  Bay  Branch 
Tract,"  to  him,  the  said  Coley;  to  have  and 
to  hold,  to  him,  his  heirs  and  assigns,  forever. 
I,  William  Bryant,  for  myself,  my  heirs,  ex- 
ecntors,  administrators,  and  assigns,  do  here- 
by -warrant  and  defend  the  right  and  title  of 
the  above-named  tract  of  land  to  the  said 
John  Coley;  to  have  and  to  hold  to  him,  his 
lieirs  and  assigns,  forever,  free  from  all  claims 
and  demands  of  all  and  any  person  or  per- 
sons whatsoever,  this  26th  day  of  January, 
1867.  The  conditions  of  the  above  obligation 
Is  such  that  the  said  William  Bryant,  being  in- 
debted to  the  said  John  Coley  In  a  large  amount 
of  money,  and  the  said  Coley  la  security  for 
the  said  Bryant  to  a  large  amount  of  money, 
and  for  the  purpose  of  better  securing  the 
said  Coley  and  to  save  him  harmless,  have 
this  day  conveyed  unto  the  said  Coley  the 
above-named  tract  of  land  In  special  trust  for 
his  use  and  behoof  for  the  payment  of  cer- 
tain notes  and  bonds:  Firstly.  One  note  or 
b<md  made  payable  to  John  Coley  for  the 
■nm  of  twelve  hundred  and  fifty  dollars,  due 
January  3d,  18tS»,  with  interest  tiU  paid. 
Wyatt  Barp,  for  the  sum  of  eleven  hundred 
and  twenty-five  dollars,  with  a  credit  of  five 
hundred  dollars  on  said  bonds,  due  January 
first,  1868,  with  John  Coley  as  surety  to  said 
bond.  Ann  Ezum,  for  the  sum  of  one  hun- 
dred and  seventy-flve  dollars,  due  January 
the  7th,  1859,  with  John  Coley  as  surety. 
The  above-named  bonds  or  notes  are  to  be 
paid  in  the  first  class  of  my  creditors.  Henry 
Yaughn,  for  one  hundred  dollars,  with  a 
credit  of  fifty  dollars  due  about  I860,— the  ex- 
act date  do  not  recollect;  David  or  B.  J. 
Large  for  thirty-three  dollars,  due  1860.  Two 
other  notes  given  to  the  estate  of  Simon  Par- 
rott,  deceased,  one  for  eighty  or  ninety  dol- 
lars, the  other  between  one  and  two  hundred 
dollars,  with  John  W.  King  and  John  Horn 
and  Giles  Carter  as  securities.  These  are  to 
be  paid  In  the  first  class  pro  rata.  Secondly. 
After  my  trustee,  John  Coley,  has  paid  him- 
self and  the  other  bonds  of  the  first  class, 
the  residue,  after  paying  all  costs  and  ex- 
penses in  selling  said  land,  the  said  trustee 
is  to  pay  p^o  rata  to  Jesse  Parrott  and  J. 
W.  Owens,  deceased,  to  secure  their  Inferior 
debts.  These  are  the  second  class.  Said  John 
Coley,  my  trustee,  is  hereby  empowered  by 
me  to  sell  the  above-described  land,  either 
publicly  or  by  giving  twelve  months  or  two 
years  credit,  or  for  cash,  at  his  option,  so  the 
•aid  Coley,  trustee,  sells  said  land  to  the  best 
advantage;  that  is,  either  privately  or  pulv 
licly.  In  testimony  whereof  I  have  put  my 
hand  and  signed  in  the  presence  of  J.  N.  Bar- 
din,  B.  D.  Applewhite.  Wm.  Bryant.  [Seal.] 
Duly  probated  and  recorded  22  February, 
1867.'    That  John   Coley,   the.  grantee  and 


trustee  named  in  said  deed,  assumed  the 
trust  thereby  reposed,  and  died  intestate,  in 
the  year  1872,  leaving,  him  surviving,  as  his 
only  heirs  at  law  and  distributees  of  his  es- 
tate, his  daughters,  Mrs.  P.  A.  Person,  the 
plalntltr  in  the  above-entitled  action,  and  Mrs. 
Fannie  Fort.  That  thereafter  Mrs.  Fannie 
Fort  departed  this  life,  leaving  as  her  only 
heirs  at  law  and  distributees  of  her  estate 
her  husband,  W.  B.  Fort,  and  her  children, 
John  F.  Fort,  Matilda  I.  Parker,  Addison  S. 
Fort,  and  Pearl  Fort,  def^idants  herein.  At 
the  time  of  his  death  said  John  Coley  had 
his  domicile  in  the  state  of  North  Carolina, 
and  W.  B.  Fort  qualified  as  administrator  of 
his  estate  in  that  state,  and  is  now  such 
administrator.  There  does  not  seem  to  have 
been  any  administration  upon  his  estate  in 
this  state,  and  no  trustee  has  been  substi- 
tuted in  his  place.  William  Bryant,  the 
grantor,  and  John  Coley,  the  trustee  herein- 
before named,  lived  in  the  state  of  North 
Carolina  from  Ihe  time  of  the  execution  of 
the  said  deed,  and  all  of  the  parties  to  this 
action  have  been  and  now  are  residents  of 
that  state.  The  tract  of  land  described  In 
the  complaint  was  In  the  possession  of  said 
John  Coley  from  the  date  of  the  execution 
of  the  deed  to  the  time  of  his  death,  in  1S72, 
and  thereafter  his  heirs  at  law  were  in  pos- 
session of  it;  and  the  plaintiff,  as  an  heir 
at  law  of  John  Coley,  together  with  W.  B. 
Flirt  and  his  children,  heirs  at  law  of  a 
daughter  of  said  John  Coley,  who  subsequent- 
ly died,  now  claim  the  same  in  fee,  and  pray 
for  a  partition  thereof.  The  claim  is  resist- 
ed by  the  defendant  Bryant  upon  the  grounds 
alleged  In  his  answer. 

"The  vital  question  arising  In  the  consid- 
eration of  the  matters  In  controvorsy  is, 
what  was  the  Interest  conveyed  to  said  John 
Coley  by  William  Bryant  by  the  deed  of  con- 
veyance? It  Is  evident  from  an  examination 
of  the  deed  that  be  conveyed  all  the  Interest 
he  ever  had  in  the  land,  and  therefore  John 
Coley  took,  by  virtue  of  the  deed,  all  such 
interest.  John  Coley  was  'empowered'  there- 
by to  sell  the  tract  of  laud  now  In  question 
for  the  purpose  of  applying  the  proceeds  of 
such  sale  to  certain  debts  of  William  Bryant 
mentioned  tberdn.  William  Bryant,  there- 
fore, became  devested  of  all  interest  In  the 
land  conveyed  by  him,,  and  John  Coley  be- 
came vested  with  the  title  thereto.  Impressed 
with  the  trust  named  in  the  deed.  Bryant 
was  not  the  cestui  que  trust.  His  creditors 
were  the  beneficiaries.  It  is  dear  to  my 
mind  that  William  Bryant  never  had  at  any 
time  after  the  execntlon  and  delivery  of  the 
deed  to  John  Coley  any  valid  claim  to  the 
land  in  question,  and  he  has  none  now.  He 
would  have  had  a  right  to  any  surplus  which 
might  have  remained  hi  the  hands  of  the  trus- 
tee from  the  sale  of  the  land  after  his  said 
Indebtedness  had  been  paid  with  the  proceeds 
of  such  sale,  but  he  had  no  Interest  in  the 
land.    (I  cannot  assume  or  conclude  that  the 
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deed  was  Intended  as  a  mortgage.  The  con- 
duct of  the  parties  from  1867  to  the  time  of 
the  commencement  of  this  action  rebuts  any 
such  assumption  or  conclusion.  The  deed 
was  executed  In  1867.  The  trustee,  John 
Coley,  died  In  1872,  and  the  testimony  does 
not  disclose  any  demand  made  by  William 
Bryant  ui)on  his  trustee  for  the  possession  of 
the  land,  or  for  any  accounting  whatsoever. 
'Nor  Is  there  any  testimony  tending  to  show 
any  demand  made  upon  the  heirs  at  law  of 
John  Coley  for  the  possession  of  the  land, 
nor  any  demand  made  upon  them  for  any  ac- 
counting, nor  any  claim  filed  with  the  ad- 
ministration of  his  estate  In  all  these  years.) 
On  the  contrary,  the  testimony  shows  that 
William  Bryant  was  largely  Indebted;  and 
It  Is  evident  from  an  examination  of  the  deed 
that  Bryant  did  not  expect  the  proceeds  from 
the  sale  of  the  land  to  be  sufQcient  for  the 
payment  of  his  debts.  The  aggregate  amount 
of  Indebtedness  named  In  the  deed  was  much 
more  than  two  thousand  dollars,  besides  the 
Interest  thereon;  and  the  testimony  shows 
that  at  no  time  could  John  Coley  have  sold 
the  land  for  a  sum  sufficient  to  pay  such  In- 
debtedness. One  of  the  witnesses— Ex-Sherlft 
McLendou— testified  that  Coley  offered  to  sell 
him  the  land  'some  time  between  '67  and  '70 
for  twelve  hundred  dollars,'  and  that  he  did 
not  purchase.  It  seems  that  Coley  did  make 
Ineffectual  efforts  to  sell  the  land  for  a  suffi- 
cient sum  of  money  to  pay  the  Indebtedness 
of  Bryant,  and  that  finally  he  concluded  to 
pay  the  Indebtedness,  and  take  the  land  in 
consideration  of  the  payment  of  the  same  and 
execution  of  the  trust  The  evidence  shows 
that  he  did  actually  pay  a  portion  of  the  In- 
debtedness, and  the  reasonable  presumption 
from  lapse  of  time  is  that  he  paid  the  whole, 
and  fully  executed  the  trust  If  he  did  so, 
and  at  the  time  of  such  payments  the  land 
could  not  have  been  sold  for  more  than  the 
amount  of  Indebtedness  paid,  Bryant  would 
have  had  no  cause  of  action  against  him  for 
an  accounting  for  any  surplus,  because,  nec- 
essarily, there  could  have  been  no  surplus. 
And  during  all  this  time  Bryant  seems  to 
have  given  himself  no  concern  about  the 
conduct  of  Coley,  nor  about  the  possession  of 
the  land  after  Coley's  death.  As  hereinbe- 
fore stated,  Bryant  was  not  the  beneficiary 
under,  or  by  the  terms  of,  the  deed.  His 
creditors  were  the  beneficiaries,  and  he  can- 
not now  claim  the  land  conveyed  to  the  trus- 
tee for  their  benefit. 

"From  my  construction  of  the  deed  In  the 
light  of  the  conduct  of  the  parties,  from  the 
presumption  that  the  beneficiaries  named  In 
the  deed  have  been  satisfied  and  their  claims 
against  Bryant  paid  in  full,  I  conclude  that 


the  title  to  the  land  In  question  vested  abso- 
lutely in  John  Coley  In  his  lifetime,  and  that 
at  his  death  the  land  descended  to  his  heirs 
at  law  free  from  any  trust  (Hay  v.  Hay,  4 
Blch.  Eq.  382);  and  that  the  plalnUff  and 
the  defendants  other  than  the  defendant  Wil- 
liam Bryant  are  entitled  to  judgment  for  par- 
tition thereof  among  themselves  according  to 
their  respective  rights  and  interests  therein. 
Furthermore,  If  the  defendant  Bryant  erer 
had  any  Interest  In  the  land  after  the  execu- 
tion of  the  deed,— which  I  cannot  concede,-^ 
and  was  ever  entitled  to  an  accounting  from 
his  trustee,  he  Is  now  debarred  by  his  lacbei 
(Story,  Eq.  Jur.  |  629;  Babb  t.  SaUivao,  43 
S.  C.  436,  21  8.  B.  277;  Wagner  v.  Sanders, 
62  8.  C.  73,  39  8.  E.  950);  and  that  as 
against  his  codefendants  and  the  plaintiffs, 
he  has  now  no  valid  defense  to  their  claim. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed: First  That  the  defendant  William 
Bryant  has  no  right,  title,  or  Interest  In  or 
to  the  tract  of  land  mentioned  and  described 
In  the  complaint  In  this  action,  and  that  be 
Is  not  entitled  to  the  accounting  prayed  for 
In  bis  answer.  Second.  That  the  plaintiff 
and  the  defendants  W.  B.  Fort  John  F.  Fort. 
Matilda  I.  Parker,  Addison  8.  Fort,  and  Pearl 
Fort  are  entitled  to  partition  of  the  real 
property  mentioned  and  described  in  the  com- 
plaint herein,  according  to  their  several  and 
respective  rights  and  Interests,  as  alleged  in 
the  complaint,  and  that  a  writ  of  partition 
do  Issue  accordingly.  Third.  That  the  plain- 
tiff and  the  defendants  other  than  the  de- 
fendant William  Bryant  do  pay  the  costs  of 
this  action." 

The  exceptions  are  numerous,  bat  It  is  un- 
necessary to  consider  them  In  detail.  We  np- 
prove  the  findings  of  fact  by  the  circuit  court 
and  the  correctness  of  the  judgment  founded 
thereon.  The  only  equity  which  WlUlam 
Bryant  ever  had  with  respect  to  the  land 
after  deed  In  trust  was  the  right  to  comiiel 
application  of  the  land  to  the  payment  of  the 
debts,  and  the  return  of  any  surplus  remain- 
In;?  after  such  payment  The  fact  that  tbe 
Indebtedness  due  to  and  paid  by  the  trustee 
exceeded  the  value  of  the  land  In  the  lifetime 
of  the  trustee,  the  failure  to  show  that  any 
debt  provided  for  by  the  deed  remained  un- 
paid, the  long  and  exclusive  possession  of  the 
land  by  the  plaintiff  and  defendant,  heirs  of 
John  Coley,  since  his  death  In  1^72,  the  unex- 
plained delay  and  negligence  of  William  Bry- 
ant since  the  death  of  the  trustee,  Coley,  in 
asserting  any  equity  which  he  had,  are  stiifi- 
clent  to  Justify  refusal  to  grant  him  any- 
accounting  In  this  action. 

The  judgment  of  tbe  circuit  conrt  is  af- 
firmed. 
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WATFORD  V.  WINDHAM  et  aL 

(Bapreme  Conrt  of  South  Carolina.     Oct  10, 
1902.) 

ACTION  ON  NOTE— ANSWER— PARTIES— 
TRUSTEE. 

1.  In  an  action  on  a  note,  part  of  an  an- 
•wer  alleging  that  defendants  made  it  in  re- 
newal of  a  past-due  note,  and  that  under  legal 
advice  they  refused  to  pay  the  renewa)  note, 
and  deposited  the  amount  thereof  in  a  bank  to 
await  the  result  of  any  litigation  between  the 
Tarions  daimants  to  the  proceeds,  and  that  oth- 
er persons  Interested  shoold  have  been  made 
partiea  defendant  to  the  actiofi,  was  properly 
stricken  out  as  irrelevant. 

2.  It  is  no  defense  to  an  action  on  the  note 
that  the  proceeds  belong  to  plaintiff  as  trustee, 
he  being  entitled  under  Code  Civ.  Proc  {  134, 
to  sue  without  Joining  with  him  the  beneficiary. 

3.  Where  a  note  is  indorsed  in  blank,  posses- 
sion creates  a  presumption  of  ownership. 

Appeal  from  common  pleas  circuit  court  of 
Darlington  county;  Bnchanan,  Judge. 

Action  by  J.  R.  Watford  against  J.  K. 
Windham  &  Co.  From  an  order  striking  out 
parts  of  defendants'  answer,  they  appeal. 
Affirmed. 

6ea  W.  Brown,  for  appellant  Spears  & 
Dennis,  for  respondents. 


JONES,  J.  The  appeal  in  this  case  Is  from 
an  order  of  Jndge  Buchanan  striking  out  por- 
tions of  defendants'  answer  as  irrelevant 
The  complaint  and  answer  are  as  follows: 

"(1)  That  the  defendants,  J.  K.  Windham 
and  A.  J.  A.  Perritt,  are  and  were  at  the 
times  hereinafter  mentioned  co-partners  In 
trade,  trading  under  the  firm  name  and  style 
of  J.  K.  Windham  &  Co.,  at  Lamar,  S.  C. 

"(2)  Tliat  the  defendants  hereto,  at  Iiamar, 
8.  C,  made  and  executed  their  promissory 
note  In  writing,  bearing  date  on  the  1st  day 
of  March,  1800,  whereby  they  promised  to 
pay  to  J.  R.  Watford,  or  order,  at  Lamar,  S, 
CX,  the  sum  of  $500,  on  or  before  the  Ist 
day  of  January,  1901;  and,  although  the  said 
note  became  due  and  payable  before  the 
commencement  of  this  action,  yet  the  defend- 
ants have  not  paid  the  same. 

"(3)  That  payment  has  been  demanded  and 
refused. 

"(4)  And  the  plaintiff  farther  says  that  he 
is  now  the  lawful  owner  and  holder  of  the 
■aid  note,  and  that  the  defendants  are  Justly 
Indebted  to  blm  thereupon  In  the  sum  of  $500 
principal,  together  with  Interest  at  the  rate 
of  seyen  per  cent  per  annum  until  paid. 
Wherefore  the  plaintiff  demands  Judgment 
against  the  defendants  for  the  said  principal 
sum  and  interest" 

The  defendants,  answering  the  complaint 
vt  the  plaintiff  in  the  case  above  stated,  say: 

"(1)  That  they  admit  the  allegations  con- 
tained In  the  plalntUTs  complaint,  numt>ered 
1,  2,  andS. 

1  i.  Sm  BUlf  and  NotM,  voL  T,  C«nt  Dlx.  |  UK. 


"(2)  That  upon  Information  and  belief  they 
deny  the  truth  of  the  allegations  contained  in 
paragraph  4  of  plaintiff's  said  complaint  ex> 
cept  as  hereinafter  specifically  admitted. 

"(3)  That  for  a  further  defense  these  de- 
fendants allege  that  on  January  6,  1899,  they 
borrowed  from  Annie  Watford  the  sum  of 
$484,  and  gave  their  promissory  note  there- 
for, payable  to  her  order,  on  or  before  the 
Ist  day  of  January  thereafter,  which  said 
note  was  Indorsed  In  blank  by  the  said  Annie 
Watford.  That  on  or  about  the  20th  day  of 
February,  1900,  these  defendants  were  sent 
for  by  plaintiff,  and  the  defendant  J.  E. 
Windham  went  to  see  him.  The  plaintiff 
stated  to  blm  that  his  wife  requested  that 
defendant  take  up  said  note,  and  g^ve  a  new 
note,  payable  to  the  plaintiff.  Said  defend- 
ant went  In  to  see  the  said  Annie  about  It 
but  she  was  then  In  extremis,  and  unable  to 
talk  about  business  matters.  The  plaintiff 
further  stated  to  said  defendant  that  $125  of 
the  money  belonged  to  the  estate  of  Henry 
Munroe  Du  Base.  That  the  said  Annie  had 
turned  over  said  note  to  him  with  the  ex- 
press wish  and  purpose  that  he  be  a  father 
to  all  her  children,  and  that  they  be  as  chil- 
dren to  him.  That  when  the  money  came  In 
on  the  new  note  that  he  pay  $100  each  to 
her  two  children  by  her  first  marriage,  Daisy 
Turner  and  Bunyan  Du  Bose,  and  that  he 
divide  the  balance  between  hlmseU  and  Mar;^ 
Watford,  an  Infant  child  bom  of  the  second 
marriage  of  the  plaintiff.  That  thereafter 
the  plaintiff  came  to  the  defendant  with  the 
note  aforesaid,  and  delivered  It  to  him,  where- 
upon the  defendant,  relying  upon  the  state- 
ment of  the  plaintiff,  and  In  Ignorance  of  the 
legal  rights  of  the  parties  concerned,  exe- 
cuted and  delivered  the  promissory  note  set 
forth  and  described  in  paragraph  2  of  plain- 
tiff's said  complaint 

"(4)  That  the  said  Annie  Watford  was 
twice  married.  Her  first  husband  was  Henry 
Munroe  Du  Bose,  who  departed  this  life  tes- 
tate in  the  year  1800.  John  W.  Du  Bose  was 
named  In  said  will  and  duly  qualified  as  the 
executor  thereof.  That  two  children  were 
bom  of  the  marriage  of  the  said  Annie  Wat- 
ford with  the  said  Henry  Munroe  Du  Bose,  to 
wit  Daisy  Turner  and  Bunyan  Du  Bose,  who 
ore  infants  under  the  age  of  twentif-one 
years;  and  on  October  1,  1804,  the  said  Annie 
Watford  was  duly  appointed  and  qualified  as 
the  general  guardian  of  the  said  minors. 

"(6)  That  after  the  death  of  the  said  Henry 
Munroe  Du  Bose  the  said  Annie  Intermarried 
with  the  plaintiff,  of  which  marriage  one 
child  was  bom,  Mary  Watford,  who  la  an 
Infant  under  the  age  of  fourteen  years.  That 
on  the  21st  day  of  February,  1900,  the  said 
Annie  Watford  departed  this  life  intestate, 
and  W.  Albert  Parrott,  £^.,  has  been  ap- 
pointed by  the  probate  Judge  for  Darlington 
county  as  the  administrator  of  her  personal 
estate,  and  has  qualified  as  such  admlulstza- 
tor. 
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"(6)  That  before  the  maturity  of  the  note 
sued  upon  the  defendants  were  notified  not 
to  pay  the  amount  represented  by  the  note 
sued  npon  to  the  plaintiff,  and  this  notice 
was  received  from  J.  L.  Mlchle,  probate  judge 
for  Darlington  county,  and  from  the  said 
Albert  Parrott,  administrator;  whereupon  the 
defendants  took  legal  advice,  and,  guided 
thereby,  refused  to  pay  to  the  plaintiff  the 
sum  represented  by  the  note  sued  on,  and  de- 
posited the  money  in  the  People's  Bank  of 
Darlington,  to  answer  the  result  of  such  liti- 
gation as  might  be  had,  whereby  the  interest 
of  the  several  claimants  was  determined. 

"(7)  That  the  defendants  are  advised  that 
they  made  a  mistake  In  executing  and  deliv- 
ering the  note  described  in  the  complaint, 
and  they  so  allege.  They  further  say  that 
they  have  acted  with  entire  good  faith  in 
the  whole  matter;  that  W.  Albert  Parrott, 
as  administrator  of  Annie  Watford,  is  a 
necessary  party  to  the  action  that  the  rights 
of  all  concerned  may  in  this  suit  be  deter- 
mined; and  that  the  money  owing  by  the 
defendants  is  on  deposit  In  the  bank,  and 
will  there  remain  until  the  court  shall  deter- 
mine to  whom  it  belongs. 

"(8)  The  defendants  further  allege  that  the 
said  Daisy  Turner,  by  her  attorneys,  Woods 
&  McFarlan,  are  now  demanding  of  these 
defendants  certain  Interests  which  she  claims 
in  the  note  sued  upon;  wherefore  these  de- 
fendants pray  for  an  order  of  this  court  to 
make  W.  Albert  Parrott,  as  administrator  of 
the  said  Annie  Watford,  a  party  defendant  to 
this  action,  and  that  he  be  required  to  pro- 
tect the  interests  of  his  intestate  as  he  may 
be  advised,  and  for  such  other  and  further 
relief  as  to  this  court  may  seem  meet." 

The  portions  of  the  answer  stricken  out 
were  paragraphs  3,  4,  6,  6,  7,  and  8  above. 
We  think  there  was  no  error.  Under  section 
181  of  the  Code  of  Civil  Procedure,  Irrelevant 
matter  in  a  pleading  may  be  stricken  out  on 
motion.  The  matter  stricken  out  in  this  case 
is  clearly  Irrelevant,  having  no  substantial 
relation  to  any  matter  in  controversy,  and, 
if  proven  as  alleged,  it  would  not  defeat 
plaintiff's  right  to  recover  upon  the  note, 
which  defendants  admit  they  executed  to 
plaintiff. 

If  it  be  true,  as  suggested  in  the  answer, 
that  plaintiff  was  charged  with  a  trust  In 
the  disposition  of  the  proceeds  of  said  note 
when  collected,  that  Is  not  a  defense  that 
would  avail  defendants;  and  under  section 
134  of  the  Code  a  trustee  of  an  express  trust, 
or  any  person  with  whom  or  In  whose  name 
a  contract  is  made  for  the  benefit  of  another, 
may  sue  without  Joining  with  him  the  person 
for  whose  benefit  the  action  Is  prosecuted. 

It  does  not  appear  from  anything  alleged 
In  the  answer  that  the  original  note  for  which 
the  note  sued  on  was  given  was  not  the 
propsrty  of  the  plaintiff;  on  the  contrary.  It 
appears  that  the  old  note  to  Annie  Watford 
was,  in  the  lifetime  of  Annie  Watford,  in 


the  hands  of  the  plaintiff,  indorsed  by  said 
payee  in  blank,  and  was  delivered  by  plain- 
tiff to  defendant  when  the  note  sued  on  was 
executed.  The  order  of  the  court  was  favor- 
able to  defendants  in  striking  out  said  por- 
tions of  the  answer  and  permitting  them  "tn 
amend  their  answer  by  inserting  therein  such 
allegations  as  they  may  be  advised,  or  suffi- 
cient to  plead  a  want  of  consideration  be- 
tween themselves  and  plaintiff." 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


MYERS  T.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  South  Carolina.     Oct.  IQ, 
1902.) 

CARRIERS— ACTION  BT  PASSENQER— BYIDSNCB 
—ISSUES. 

1. Where  a  passenger  bought  a  limited  ticket, 
I  but  missed  the  coanectiag  &ain  at  a  junction, 
I  and  took  the  next  train  after  the  time  limit  had 
I  expired,  there  is  sufficient  evidence  to  go  to  the 
jury   on   the   anestion    of  exemplary   damages, 
where  the  conductor,  after  full  explanation,  col- 
lected fare  on  threats  of  expulsion. 

2.  Where,  on  threats  of  expulsion,  a  passen- 
ger pays  a  fare,  but  does  not  leave  the  car,  it  ia 
error  to  submit  the  question  of  expulsion  to  the 
jury  in  an  action  against  the  railroad  company 
for  damages. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Benet,  Judge. 

Action  by  Essie  Myers,  by  her  guardian, 
T.  8.  Myers,  against  the  Southern  Railway. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

B.  li.  Abney,  Joseph  W.  Barnwell,  and 
Robert  Aldrich,  for  appellant.  Davis  &  Best, 
for  resiwnden^ 


JONES,  J.  The  plaintiff,  a  young  woman 
between  14  and  18  years  old,  bought  a  ticket 
for  passage  over  the  defendant's  railroad  from 
Allendale  to  Orangeburg  by  way  of  Black- 
vllle  and  Branchvllle,  limited  by  its  terms 
to  12  p.  m.  on  the  3d  day  of  February,  1901. 
When  she  reached  BlackviUe,  the  connecting 
train  at  that  point  between  Augusta  and 
Branchvllle  had  left,  and  the  plaintiff  stayed 
at  BlackviUe  with  a  friend,  without  expense, 
the  night  of  the  3d  day  of  February.  The 
next  morning,  after  expiration  of  the  time 
limit,  she  boarded  the  first  train  to  Branch- 
vllle. When  she  presented  said  ticket,  the 
conductor  refused  to  receive  it,  saying  that, 
if  the  plaintiff  did  not  pay  the  fare,  he  would 
have  to  put  her  off;  and  when  she  explained 
the  circumstances  under  which  she  had  failed 
to  use  the  ticket  before  Its  expiration,  aa 
stated  above,  the  conductor  replied  that  he 
could  not  help  that.  Thereupon  she  paid 
the  fare  demanded  from  BlackviUe  to  Branch- 
vllle, and  on  boarding  the  train  from  Brancb- 
Tllle  to  Orangeburg  was  compeUed  to  pay  the 


Digitized  by  VjOOQIC 


8.0.) 


MYERS  V.  SOUTHERN  RY.  CO. 


509 


fare  between  said  points,  both  fares  amount- 
ing to  about  $2.  Tbe  complaint  was  for  both 
actual  and  exemplary  damages,  and,  after 
alleging  facts  substantially  as  above  set  forth, 
charged  that  the  action  of  tbe  defendant 
company  was  willful,  wanton,  and  malicious, 
and  that  by  reason  of  the  aforesaid  facts 
the  plaintiff  had  been  greatly  outraged,  bu- 
mlllated  In  her  feelings,  and  caused  to  suffer 
joreat  mental  anxiety,  to  her  damage  $1,500. 
The  Jury  rendered  a  verdict  for  $237.50.  The 
defendant  offered  no  testimony,  and  in  open 
court,  before  the  Jury  were  Instructed,  ad- 
mitted liability  for  actual  damages  to  tbe 
amount  of  $2,  the  car  fares  paid  to  the  con- 
ductor as  stated. 

Tbe  appellant's  exceptions  are  to  the  charge 
of  the  court  to  the  Jury,  and  relate  to  the 
question  of  exemplary  damages,  as  follows: 
"(1)  That  it  is  respectfully  submitted  that  his 
honor  the  presiding  Judge  erred  In  Instruct- 
ing the  Jury,  as  requested  In  part  by  plain- 
tiff: That  if  the  Jury  belleye  that  If  the 
plaintiff  presented  her  ticket  to  the  conductor 
while  traveling  on  the  aforesaid  train  for 
Orangeburg,  and  the  conductor  refused  to 
receive  It,  and  demanded  additional  fare  to 
Orangeburg,  threatened  to  eject  plaintiff  un- 
less such  additional  fare  was  paid,  then.  In 
that  case,  in  addition  to  actual  damages, 
plaintiff  would  be  entitled  to  recover  exem- 
plary damages;  provided  the  Jury  find  that 
the  plaintiff  was  treated  with  indignity,  insult, 
or  contempt;  and  In  adding  thereto  the  words: 
■I  do  say  that.  If  the  conduct  of  the  conductor 
amoonted  to  Insult  or  contempt.  It  would  be 
a  basis  for  exemplary  or  punitive  damages.' 
Whereas  It  Is  submitted  that  there  was  no 
evidence  on  the  part  of  tbe  plaintiff  showing 
Indignity,  insult,  or  contempt,  or  from  which 
the  Jnry  were  authorized  to  Infer  such  in- 
dignity. Insult,  or  contempt,  or  for  which 
they  would  be  authorized  to  give  exemplary  or 
punitive  damages.  (2)  In  charging  the  Jury 
tliat:  'If  the  plaintiff  was  entitled  by  her 
ticket  to  be  taken  from  Allendale  to  Orange- 
burg, and  If  she  was  ejected,  or  threatened 
to  be  put  off,  and  If,  under  the  Influence  of 
such  a  threat  of  being  put  off,  she  did  pay 
the  fare  to  prevent  being  put  off,  then  It  will 
be  left  for  you  to  say.  whether  that  woxild 
amount  to  a  technical  ejection  or  not;  and 
If  the  conduct  of  the  conductor.  In  so  threat- 
ening, was,  in  the  language  of  the  complaint, 
willful  or  wanton,  then  it  would  be  a  ground 
of  punitive  damages  In  whatever  amount  you 
might  think  Justifiable,  not  more  than  the 
amount  claimed  or  more  than  in  your  opinion 
ought  to  be  granted.'  Whereas  It  is  sub- 
mitted that  there  Is  no  evidence  on  the  part 
of  the  plaintiff  from  which  wanton  or  willful 
conduct  could  reasonably  be  Inferred  by  the 
Jury,  no  evidence  that  plaintiff  was  ejected, 
or  any  other  evidence  warranting  the  Jury 
In  finding  punitive  damages.  (3)  In  refusing 
to  charge  the  first  request  submitted  by  de- 
fendant, in  tbe  following  words:     'That  the 


damages  which  plaintiff  could  possibly  re- 
cover In  the  present  suit  for  any  delay  In 
making  connection  la  limited  to  the  expense 
Incurred  by  her  by  reason  of  such  delay,' 
without  adding  any  other  words  thereto;  and 
in  further  adding  thereto  the  words:  'That 
does  not,  of  course,  prevent  the  Jury  from 
considering  the  question  of  punitive  damages.' 
Whereas  it  Is  submitted  that  there  Is  no  evi- 
dence on  the  part  of  the  plaintiff  from  which 
the  Jury  were  authorized  to  find  punitive  dam- 
ages for  the  delay  alleged  in  tbe  complaint 
and  referred  to  In  the  evidence.  (4)  In  re- 
fusing to  charge  the  second  request  submitted 
by  defendant:  'That,  even  If  the  Jury  find 
that  the  plaintiff  was  wrongfully  compelled 
to  pay  her  fare  from  Blackville  to  Orange- 
burg, the  only  damages  they  could  find  for  the 
plaintiff  Is  the  amount  paid  by  her  for  her 
ticket  from  Blackville  to  Orangeburg,  admit- 
ted by  defendant  to  be  $2.00,  Inasmuch  as  no 
physical  Injury  was  Inflicted  upon  plaintiff 
nor  any  insult  nor  indignity;'  and  further. 
In  adding  to  the  said  request  the  following 
words:  1  cannot  so  charge  you.  The  last 
part  would  ask  me  to  say  what  is  or  is  not 
In  evidence.  If  there  was  no  evidence  wliat- 
soever  on  the  question  of  willful  conduct  on 
the  part  of  the  conductor,  I  might  charge 
you  that;  but,  as  I  have  said  to  counsel  be- 
fore, where  there  Is  any  evidence,  no  matter 
how  slight,  tending  to  show  willful  or  wanton 
or  malicious  conduct  on  the  part  of  a  con- 
ductor of  the  railway  company,  the  court 
is  not  allowed  to  say  to  the  Jury  that  It  was 
not  sufficient,  and  I  cannot  say  here  that 
there  Is  none.  Therefore  tbe  request  Is  re- 
fused.' Whereas,  it  Is  submitted  that  there 
was  no  evidence  whatsoever  from  which  the 
Jury  were  authorized  to  Infer  willful,  wanton, 
or  malicious  conduct  on  the  part  of  the  con- 
ductor. (5)  In  charging  the  Jury  as  follows: 
'I  have  to  say  to  you  that  you  must  look 
into  the  testimony,  and  see  whether  she  [the 
plaintifT]  has  made  a  good  claim  for  vindic- 
tive or  punitive  damages.  Was  the  conduct 
of  the  railway  conductor.  If  he,  as  alleged, 
threatened  to  put  her  off  unless  she  paid,— 
was  that  a  willful  act  on  his  part,  or  a  wan- 
ton or  malicious  act?  Was  It  such  an  act 
as  subjected  her  to  indignity,—  such  as  would 
humiliate  her  In  the  presence  of  others?  If 
so,  then  you  would  have  to  say  whether,  on 
that  account,  she  should  have  vindictive  dam- 
ages. There  is  no  doubt  that  railway  com- 
panies are  liable  In  damages  when  their  serv- 
ants, through  whom  they  act,  subject  pas- 
sengers, who  are  In  their  cars,  to  Indignity 
or  oppression,  or  conduct  themselves  towards 
them  In  a  way  that  shows  utter  disregard 
of  their  feelings  or  their  rights,  and  humiliate 
them  in  the  presence  of  others.'  Whereas, 
it  is  submitted  that  there  was  no  evidence 
on  the  part  of  the  plaintiff  from  which  the 
Jury  were  authorized  to  Infer  indignity,  or 
oppression,  or  disregard  of  tbe  feelings  of  the 
plaintiff,  or  tending  to  humiliate  her  in  the 
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presence  of  others,  or  showing  that  the  con- 
duct of  the  conductor  was  willful,  wanton,  or 
mallcloua" 

It  will  be  observed  that  these  exceptions 
all  make  the  point  that  there  was  no  evi- 
dence to  go  to  the  jury  on  the  question  of 
exemplary  damages.  The  testimony  was  to 
the  effect  stated  above,  and,  in  our  opin- 
ion, was  such  as  to  warrant  submitting  the 
issue  to  the  Jury.  The  defendant  conductor 
was  Informed  by  plaintiff  of  the  circum- 
stances under  which  she  claimed  the  right 
to  use  said  ticket  as  passenger.  The  de- 
fendant makes  no  exception  to  the  charge 
of  the  court  to  the  effect  that,  as  matter 
of  law,  plaintiff,  in  the  circumstances  stated, 
If  true,  had  the  right  to  use  said  ticket  for 
passage  on  said  train;  and,  indeed,  on  the 
trial  defendant  admitted  liability  for  ac- 
tual damages.  It  was  fairly  left  to  the 
jury  in  other  portions  of  the  charge  to 
determine  whether  defendant's  agent  was 
merely  negligent  in  bis  conduct  or  whether 
be  was  acting  willfully  or  wantonly.  If 
defendant's  agent,  conscious  of  plaintlCfs 
right  as  passenger,  nevertheless  Invaded  that 
right  by  exacting  and  coercing  an  unlaw- 
ful payment  of  money  under  threat  of  ex- 
pulsion from  the  train,  his  conduct  was 
willful  or  wanton,  such  as  would  subject 
defendant  to  exemplary  damages. 

In  addition  to  the  matter  just  considered, 
the  second  exception  Involves  another  point 
It  is  complained  that  the  court  left  It  to  the 
jury  to  say  whether  the  conduct  of  defend- 
ant's agent  amounted  to  a  "technical  ejec- 
tion." Respondent  argues  that  there  was 
a  technical  ejection,  and  cites  as  authority 


Railroad  Co.  ▼.  Eskew,  86  Ga.  641,  12  S.  E. 
1061,  22  Am.  St.  Rep.  482.  The  case  does 
not  sustain  respondent's  view.  The  language 
of  the  court  Is:  "Although  the  conductor 
neither  used  physical  force  to  expel  the 
plaintiff  from  the  train  nor  was  Immediate- 
ly present  when  the  plaintiff  left  the  train 
at  Conyers,  yet  it  was  In  fact  an  expulsion 
if  the  plaintiff  alighted  against  his  own  will, 
and  as  an  act  of  obedience  to  the  con- 
ductor's previous  command."  This  has  no 
applicability  to  a  case  where  the  passen- 
ger does  not  leave  or  is  not  put  off  the 
train.  In  the  case  before  us  the  passenger 
never  left  the  train  under  threat  or  com- 
mand or  otherwise,  and  we  are  at  a  loss 
to  conceive  how  the  matter  of  ejection  from 
the  train  could,  in  any  view,  be  submitted  to 
the  jury.  Plaintiff's  case  was  not  based 
upon  any  unlawful  ejection  from  the  train, 
but  was  based  upon  an  unlawful  and  wan- 
ton coercion  of  the  payment  of  money  un- 
der threat  of  expulsion  from  the  train. 
Such  an  Issue  was  not  only  foreign  to  tlie 
case  as  alleged  and  proven,  but  it  was 
harmful  to  submit  it  to  the  Jury,  because 
under  such  instruction  the  jury  may  have 
supposed  that  they  were  at  liberty  to  treat 
the  case  as  one  in  which  there  had  been, 
in  effect,  an  unlawful  ejection  from  the 
train.  It  Is  true,  the  verdict  of  the  Jury 
was  not  very  large,  but  we  are  unable  to 
ascertain  the  extent  the  Jury  were  influenced 
by  the  erroneous  charge  by  any  considera- 
tion of  the  amount  of  the  verdict 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


Digitized  by  VjOOQIC 


».C.) 


MOTT  T.  SOUTHERN  BY.  CO. 


601 


MOTT  T.  SOUTHERN  RY.  CO. 

<Supreme  Conrt  of  North  Carolina.     Nor.  11, 
1902.) 

RAILROAD  EMPLOYfi— ASSUMPTION  OF  RISK. 
1.  PriT.  Laws  1807,  c.  56,  which  provides 
that  any  "servaut  or  employ^  of  a  railroad  com- 
pany" who  shall  suffer  iujury  iu  the  course  of 
Lis  employment  by  auy  defect  In  machinery 
shall  be  entitled  to  maintain  an  action  against 
such  company,  renders  inapplicable  the  doc- 
trine of  assumption  of  risk  in  case  of  a  servant 
injured  while  assisting  in  the  removal  of  a  tire 
from  an  engine,  through  defendant's  uegli- 
geuce;  the  statute  not  being  limited  to  em- 
ployes mnning  trains,  but  embracing  all  serv- 
ants of  railway  companies. 

Appeal  from  superior  court,  Iredell  county; 
Sliaw,  Judge. 

Action  by  Cbas.  D.  Mott  against  the  South- 
ern ICallway  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Long  &  Nicholson,  Armfleld  &  Turner,  and 
W.  G.  Lewis,  for  appellant.  F  H.  Busbee, 
for  appellee. 

CLARK,  J.  The  plaintiff  was  injured 
while  In  the  employment  of  defendant  com- 
pany. He  was  ordered  by  one  who  had  a 
right  to  command  him  to  aid  a  foreman  to 
take  a  tire  off  an  engine,  which  tire  weighed 
800  or  1,000  pounds,  and  had  to  be  heated 
red  hot  to  obtain  the  expansion  necessary  to 
secure  its  removal.  The  plaintiff  alleges  that 
-while  be  was  engaged  In  helping  to  remove 
this  tire  it  slipped  by  the  negligence  of  de- 
fendant and  its  servants,  as  specified  In  the 
complaint,  and  fell  upon  the  Iron  bar  the 
plaintiff  was  using,  crushing  him  and  injur- 
ing him  seriously.  The  Jury  found,  upon  Is- 
sues submitted  to  tbem,  that  the  plaintiff 
was  Injured  by  the  negligence  of  the  defend- 
ant as  alleged  In  the  complaint,  and  that 
the  plaintiff  did  not  by  his  own  negligence 
contribute  to  bis  injury,  and  assessed  the 
plaintiff's  damages  at  $500.  The  court  sub- 
mitted, over  plalntifTs  objection,  another  is- 
sue: "Did  the  plaintiff  assume  tbe  risk  of 
injury  when  he  accepted  service  of  the  de- 
fendant?" To  the  submission  of  this  issue, 
the  plaintiff  excepted.  Tbe  Jury  responded 
"Yes"  thereto,  and  by  reason  of  such  re- 
sponse the  Judge  rendered  a  Judgment  In 
favor  of  defendant,  and  plaintiff  appealed. 

The  submission  of  the  Issue  as  to  assump- 
tion of  risk  was  error,  the  finding  of  the  Jury 
thereon  is  immaterial,  and  the  plaintiff  is  en- 
titled to  Judgment  upon  the  findings  upon  the 
other  issues.  The  case  of  Coley  v.  Railroad 
Co.,  128  N.  G.  634,  39  S.  B.  43,  and  same  case 
on  rehearing,  129  N.  C.  407,  40  S.  K  195,  are 
conclusive  of  this.  Those  cases  have  been  cit- 
ed ns  authority  la  Thomas  v.  Railroad  Co.,  129 
N.  C.  392,  40  S.  B.  201;  Cogdell  v.  Railway  Co., 
129  N.  C.  398,  40  a.  E.  202:  Ausley  v.  Tobacco 
Co.,  130  N.  C.  34,  40  S.  B.  819;  Springs  v.  Ball- 
way  Co.,  130  N.  C.  186,  41  S.  B.  100;  besides 
other  cases  at  this  term.  In  Cogdell's  Case, 
supra,  the  point  was  made,  and  so  ruled,  that 
42  S.E.-38% 


the  judge,  under  the  authority  of  Coley's 
Case,  properly  refused  to  submit  an  Issue  as 
to  assumption  of  risk  when  the  cause  of  ac- 
tion was  for  injury  sustained  In  the  course 
of  his  employment  by  a  railroad  employe. 

The  act  ratified  February  23,  1807  (printed, 
for  some  reason  not  yet  made  public,  as 
chapter  66  in  the  Private  Laws  of  that  year), 
is  as  follows: 

"Section  1.  That  any  servant  or  employee 
of  any  railroad  company  operating  in  this 
state,  who  shall  suffer  Injury  to  his  person, 
or  the  personal  representative  of  any  such 
employee,  who  shall  have  suffered  death,  in 
the  course  of  his  services  or  employment  with 
said  company,  by  the  negligence,  carelessness 
or  Incompetency  of  any  other  servant,  em- 
ployee or  agent  of  the  company,  or  by  any  de- 
fect in  the  machinery,  ways  or  appliances  of 
the  company,  shall  be  entitled  to  maintain  an 
action  against  such  company. 

"Sec.  2.  That  any  contract  or  agreement, 
expressed  or  implied,  made  by  an  employee  of 
said  company  to  waive  the  benefit  of  the 
aforesaid  section  shall  be  null  and  void." 

In  Coley  v.  Railroad  Co.,  128  N.  O.  534,  89 
S.  E.  43,  Furches,  C.  J.,  after  an  able  and 
full  discussion  of  the  above  statute  and  its 
bearing  upon  the  doctrine  of  assumption  of 
risk,  says,  at  page  541,  128  N.  O.,  and  page 
46,  39  S.  E.:  "The  greater  part  of  the  record, 
consisting  of  prayers  for  Instruction  and  the 
Judge's  charge,  is  predicated  upon  tbe  first 
issue,  the  assumption  of  risk,  which  are  elim- 
inated by  tbe  view  we  have  taken  of  the 
case.  •  •  •  The  prayers  of  the  defendant, 
mainly,  if  not  all  of  them,  are  addressed  to 
the  assumption  of  risk,  and  It  is  not  necessary 
for  us  to  discuss  them,  after  taking  this  view 
of  the  act  of  1897."  After  full  argument, 
and  most  careful  consideration  on  rehearing, 
the  court  reaffirmed  (129  N.  C.  407,  40  N.  B. 
105;i  the  view  expressed  by  tbe  Chief  Justice; 
Douglas,  J.,  sayhig  (page  409,  129  N.  C,  and 
page  196,  40  S.  B.)  that  our  statute  Is  "an  un- 
conditional abrogation  of  the  kindred  doc- 
trines of  fellow  servant  and  assumption  of 
risk,  as  applied  to  railroad  companies";  and 
on  page  410,  129  N.  O.,  and  page  197,  40  S. 
B.,  "We  have,  therefore,  no  hesitation  In  hold- 
ing the  act  of  February,  1897,  valid  In  its  en- 
tirety, and  that  It  deprives  all  railroad  com- 
panies operating  In  this  state  of  tbe  defense 
of  assumption  of  risk,  whether  resting  in  con- 
tract, express  or  Implied,  and  whether  plead- 
ed directly,  or  under  the  doctrine  of  fellow 
servant"  No  case  has  ever  been  more  thor- 
oughly argued  and  more  carefully  and  delib- 
erately considered  than  Coley  v.  Railroad  Co. 
It  was  argued  before  us  by  able  counsel  three 
times,— first  at  September  term,  1900,— and 
was  carried  over  under  an  advlsarl  to  the 
spring  term,  1901,  when  It  was  reargued  by 
leave  of  the  court;  tbe  opinion  afllrming 
Judge  Hoke,  who  tried  tbe  cause  below,  being 
written  by  Chief  Justice  Furches.  It  was 
again  argued  on  rehearing  at  fall  term,  1901; 
the  court  reaffirming  Its  former  decision  in  a 
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■well-considered  opinion  by  Mr.  Justice  Doug- 
las. And  these  opinions  bare  since  been  ap- 
proved In  several  cases,  as  already  cited. 

It  was  suggested  here  that  the  act  applied 
only  to  employes  running  the  trains,  but  the 
language  of  the  statute  Is  both  comprehensive 
and  explicit.  It  embraces  Injuries  sustained 
by  ''any  servant  or  employee  of  any  railway 
company  •  •  ♦  In  tlie  course  of  his  serv- 
ices or  employment  with  said  company."  The 
plalntm  was  an  employe,  and  was  Injured  In 
the  course  of  his  service  or  employment. 

The  Issue  and  finding  thereon  as  to  assump- 
tion of  risk  being  Irrelevant  and  immaterial, 
the  cause  must  be  sent  back,  with  directions 
to  enter  Judgment  In  favor  of  the  plaintiff 
In  accordance  with  the  findings  upon  the  oth- 
er issues.  House  t.  House  (at  this  term)  42 
S.  E.  546. 

Reversed. 


RALEIGH  HOSIERY  CO.  et  al.  T.  RA- 
LEIGH &  O.  R.  CO.  et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  11, 
1902.) 

HA1T.ROADS—PIRB9— PRESUMPTION— RK8  IPSA 
LOQUITUR  —  FUEL  —  SELECTION  —  INSTRUC- 
TIONS—DUTY  OP  RAILROAD  COMPANY. 

1.  Where,  in  au  action  against  a  railroad 
company  for  loss  by  fire,  it  is  proved  that  the 
fire  was  communicated  by  one  of  defendant's 
engin(>s,  a  presumption  of  negligence  arises 
therefrom;  and  the  burden  is  then  shifted  to 
defendant  to  show  that  it  used  approved  ap- 
pliauces,  and  that  the  damage  was  from  some 
extraordinary  cause,  beyond  defendant's  con- 
trol. 

.2.  In  an  action  against  a  railroad  company 
for  damages  from  fire  caused  by  sparks  emit- 
ted from  an  engine,  an  instruction  that,  if  the 
use  of  anthracite  coal  lessened  the  danger  of 
throwing  sparks  from  the  smokestack,  it  would 
be  negligence  not  to  use  such  coal,  was  prop- 
erly refused. 

Appeal  from  superior  court.  Wake  county; 
Allen,  Judge. 

Action  by  the  Raleigh  Hosiery  Company 
and  others  against  the  Raleigh  &  Gaston 
Railroad  Company  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed. 

Battle  &  Mordecal,  Womack  &  Hayes,  Bus- 
bee  &  Busbee,  and  Shepherd  &  Shepherd,  for 
appellants.  Day  &  Bell  and  F.  H.  Busbee, 
for  appellees. 

DOUGLAS,  J.  This  was  an  action  orig- 
inally brought  by  the  hosiery  company  to 
recover  damages  for  losses  by  fire  alleged  to 
have  occurred  through  the  negligence  of  the 
defendants.  Upon  their  own  motion,  the  In- 
surance companies  were  made  parties  plain- 
tiff, for  the  purpose  of  participating  in  the 
recovery  to  the  extent  to  which  they  may 
have  paid  the  losses.  The  determination  of 
this  appeal  practically  depends  upon  a  single 
point,— whether  the  presumption  of  negli- 
gence arises  from  the  fact,  found  or  admit- 
ted, that  the  defendant's  engine  set  fire  to 
the  property.    This  point  is  directly  decided 


In  Hygienic  Plate  Ice  Mfg.  Co.  v.  Raleigh  &■ 
G.  R.  Co.,  122  N.  C.  881,  29  S.  K  STO,  fre- 
quently called  the  "Ice  Company  Case," 
where  Furches,  J.,  speaking  for  a  unanimous 
court,  says  on  page  888,  122  N.  C,  and  page 
677,  29  S.  E.:  "When  the  origin  of  the  fire 
Is  fixed  on  the  defendant,  the  presumptioa 
then  arises  that  It  was  guilty  of  negligence, 
and  the  burden  rests  upon  it  to  show  that  it 
used  approved  appliances  in  the  operation 
of  Its  road  to  prevent  the  emission  of  sparks 
and  cinders,  or  that  the  damage  was  caused 
by  some  extraordinary  cause  over  which  de- 
fendant had  no  control."  Citing  2  Shear.  &- 
B.  Neg.  {  676;  Lawton  v.  Giles,  90  N.  C.  374; 
Ellis  v.  Railroad  Ca,  24  N.  0.  138;  Aycock 
V.  Railroad  Co.,  89  N.  C.  321.  To  these  au- 
thorities may  be  added  Moore  v.  Parker,  91 
N.  O.  275;  Haynes  v.  Gas  Co.,  114  N.  G  203, 
19  S.  BI  344,  26  L.  R.  A.  810,  41  Am.  St  Rep. 
786;  Wood,  Ry.  I4iw,  1680;  2  Thomp.  Neg. 
S§  2284,  2285;  13  Am.  &  Kng.  Enc.  Law  (2d 
Ed.)  498.  Bills'  Case,  cited  by  the  court  la 
Hygienic  Plate  Ice  Mfg.  Co.  v.  Raleigh  &  G. 
R.  Co.,  supra,  is  the  leading  case,  in  whidi 
Gaston,  J.,  for  th?  court,  lays  down  the  rule 
of  presumed  negligence  as  follows:  "We  ad- 
mit that  the  gravamen  of  the  plaintiff  is 
damage  caused  by  the  negligence  of  the  de- 
fendant But  we  hold  that  when  he  shows 
damage  resulting  from  their  act  which  act 
with  the  exertion  of  proper  care,  does  not 
ordinarily  produce  damage,  he  makes  out  a 
prima  facie  case  of  negligence,  which  cannot 
be  repelled  but  by  proof  of  care,  or  of  some 
extraordinary  accident  which  renders  care 
useless."  In  Lawson,  Pres.  Ev.,  the  rule  la 
thus  stated:  "Rule  19b.  But  when  the  thing 
Is  under  the  management  of  the  defendant 
and  the  accident  Is  such  as  ordinarily  doc» 
not  happen  if  those  who  have  its  manage- 
ment use  proper  care,  a  presumption  of  neg- 
ligence arises  from  the  happening  of  the  acci- 
dent." In  subsection  2  the  author  says: 
"A.'s  property  is  destroyed  by  sparks  from 
the  locomotive  of  a  railroad  company.  The 
presumption  is  that  the  sparks  were  negli- 
gently emitted."  Numerous  cases  are  cited. 
The  rule  in  Ellis'  Case  Is  further  strengthen- 
ed by  the  practically  universal  acceptance  of 
the  principle  that  where  a  particular  fact 
necessary  to  be  proved,  rests  peculiarly  with- 
in the  knowledge  of  a  party,  upon  him  rests 
the  burden  of  proof.  Selma,  R.  &  D.  R.  Co. 
V.  U.  S.,  139  U.  S.  660,  667,  11  Sup.  Ct  638. 

35  L.  Ed.  266;  Mitchell  v.  Railroad  Co.,  124 
N.  C.  236,  32  S.  E.  671,  44  L.  R.  A.  513; 
Hlnkle  T.  Railway  Co.,  126  N.  C.  932,  933, 

36  S.  E.  348,  78  Am.  St.  Rep.  685,  and  cases 
therein  cited.  The  condition  of  the  engine 
was  peculiarly,  and  In  fact  exclusively,  with- 
in the  knowledge  of  the  defendant 

The  court  below  charged  the  Jury  as  fol- 
lows: "If  the  Jury  should  find  from  the  evi- 
dence that  the  fire  originated  from  the  de- 
fendants' engine,  this  would  not  of  itself 
cast  the  burden  on  the  defendants  to  prove 
that  the  engine  was  properly  equipped  with 
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tpark  arresters  and  skillfully  operated."  In 
tills  there  was  substantial  error,  tor  which 
a  new  trial  must  be  ordered. 

There  Is  one  other  exception  which  we  will 
briefly  notice.  The  plaintiffs  requested  the 
court  to  charge  as  follows:  "That  If  the  Jury 
sball  find  that  the  use  of  hard  or  anthracite 
roal  in  an  engine  lessens  the  danger  of 
throwing  sparks  or  fire  from  the  smokestack, 
it  la  negligence  not  to  use  such  coal."  This 
iDstrnctlon  his  honor  properly  refused.  The 
courts  have  no  powers  of  legislation.  They 
cnnnot  say  that  railroads  shall  use  certain 
(ael  or  appliances.  Tbe  most  that  courts  can 
say  Is  that  if  a  railroad  company  or  any 
one  else  fails  to  use  such  reasonable  care  In 
the  selection  and  use  of  Its  fuel  and  ma- 
chinery as  a  man  of  ordinary  prudence,  deal- 
ing with  his  own  affairs,  and  having  a  due 
regard  for  the  rights  and  safety  of  his  fellow 
men.  would  use,  then  such  failure  becomes 
actionable  negligence.  This  Is  but  an  ex- 
emplifl cation  of  the  ancient  maxim,  "Sic 
utere  tuo  ut  allennm  non  liedas."  We  are 
not  prepared  to  say,  as  a  matter  of  law,  that 
a  man  of  ordinary  prudence  would,  under 
present  conditions,  adopt  the  use  of  anthra- 
cite coal  if  be  could  conyeniently  bum  any 
other  kind  of  fuel. 

New  trial. 


liAMB  Y.  ELIZABETH  OITT. 

(Supreme  Court  of  North  Carolina.     Not.  11, 

1902.) 

EMINENT    DOMAIN— DAMAGE    TO    PROPERTY- 
ACTION  TO  REXIOVER— EVIDENCH^-IN- 
STRUCTIONS— ISSUES— SET-OFF. 

1.  Where  plaintiff  sued  to  recover  damages 
for  au  alleged  wrongful  taking  of  a  strip  of 
land  by  a  city,  and  for  injuries  by  careless  re- 
moval of  bnUdingg,  and  on  its 'appearing  at  the 
trial  that  the  property  had  been  legally  con- 
demned, and  damages  assessed  and  tendered, 
plaintiff  obtained  leave  to  amend  by  striking 
out  the  allegation  of  wrongful  taking,  evidence 
that  the  special  benefit  to  plaintiff  a  property 
was  greater  than  the  value  of  the  strip  taken 
became  irrelevant 

2.  Where,  in  an  action  to  recover  for  negll- 
Reuce  in  removal  of  buildings  by  a  city  from 
laud  condemned,  there  was  no  allegation  of 
damages  for  the  cost  of  raising  the  buildings 
after  removal,  the  court  properly  refused  to 
charge  the  jury  to  consider  such  cost  as  au 
element  of  damages. 

3.  Where,  in  an  action  to  recover  damages 
for  negligence  In  the  removal  of  bulldiugs  from 
a  strip  of  land  appropriated  by  the  city,  there 
was  no  showing  that  the  special  benefit  from 
the  improvemeut  had  not  been  considered  in 
making  the  award  of  damages  in  the  condem- 
nation proceedings,  such  special  benefit,  if  any, 
rniild  not  be  set  off  against  the  damages  to  the 
buildings. 

Appeal  from  superior  court,  Pasquotank 
county;   Allen,  Judge. 

Action  by  E.  F.  Lamb  against  Elizabeth 
City.  From  a  judgment  In  favor  of  defend- 
ant, plaintiff  appeals.    Reversed. 


Busbee  &  Busbee  and  J.  Heywojd  Sawyer, 
for  appellant.  B.  P.  Aydlett  and  G.  W. 
Ward,  for  appellee. 

CLARK,  J.  In  this  action  the  plaintifC 
asked  damages  (1)  because  the  defendant  had 
wrongfully  entered  and  appropriated  a  strip 
of  land  8  feet  at  one  end  and  4  feet  at  the 
other,  and  293  feet  long,  taken  off  the  front 
of  plaintiff's  lot  in  widening  the  street,  which 
was  paved  and  otherwise  improved;  (2)  be- 
cause the  defendant  moved  back  "the  build- 
ings and  Improvements  from  said  land  in  a 
negligent  and  careless  manner,  to  plaintiff's 
damage  $300." 

It  appeared  in  evidence  that  the  strip  had 
been  regularly  and  legally  condemned,  and 
the  damages  assessed  and  tendered.  The 
plaintiff  thereupon  obtained  leave,  and 
amended  his  complaint  by  striking  out  the 
allegation  of  wrongful  taking.  There  was  a 
great  amount  of  evidence  tending  to  show 
that  the  special  benefit  to  plalntifTs  property, 
separate  from  the  general  benefit  common  to 
others,  was  very  much  greater  than  the  value 
of  the  strip  takra.  In  view  of  the  amend- 
ment abandoning  the  cause  of  action  for 
wrongful  taking  the  strip,  and  the  adjudica- 
tion in  the  condemnation  proceedings  (from 
which  no  appeal  was  taken),  and  tender  of 
the  damages  assessed,  all  this  evidence  be- 
comes Immaterial  and  irrelevant 

As  to  the  other  ground  of  damages,— for 
removal  of  the  buildings  In  a  careless  and 
negligent  manner,— the  plaintiff  testified  that 
the  injury  "to  the  land  and  buildings  was 
about  $300^'  by  reascm  of  such  negligence. 
It  was  in  evidence  that  the  defendant  paid 
for  their  removal,  and  paid  plaintiff  the  rent 
for  the  same  during  the  time  they  were  nec- 
essarily unoccupied.  The  court  rightly  re- 
fused to  Instruct  the  jury,  as  prayed  by 
plaintiff,  to  consider  as  an  element  of  dam- 
ages the  cost  of  raising  the  houses  after  they 
were  removed,  for  there  was  no  allegation  of 
such  damages  In  the  complaint. 

But  the  court  erred  in  instructing  the  jury 
to  deduct  the  value  of  the  special  benefit  to 
the  plaintiffs  land  by  reason  of  the  improve- 
ment This  was  a  proper  matter  for  consid- 
eration in  the  proceedings  for  condemnation, 
and  in  assessing  the  amount  of  plaintiff's 
damages  therein.  They  were  probably  so 
considered,  as  the  damages  assessed  In  that 
proceeding  were  only  $30.  Such  damages 
were  not  a  proper  subject  for  consideration 
In  this  action,  which  is,  after  amendment  of 
complaint,  solely  for  injury  sustained  in  the' 
negligent  and  careless  manner  of  removal  of 
the  buildings,  unless  It  had  been  affirmatively 
shown  that  the  benefit  to  the  plaintlfTs  land 
by  reason  of  the  public  improvement  had 
not  been  considered  In  assessing  the  damages 
for  taking  the  land. 

Error. 
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PALMER  T.   WIXSTON-SALBM  RY.   & 

ELECTRIC  CO. 

{Supreme  Court  «f  North  Carolina.    Nor.  U, 

1902.) 

8TRBBT   RAILROADS— MOTORMAN— SCOPE    OF 
AUTHORITY— ASSAULT— PROVOCA- 
TION—EFFECT. 

1.  In  an  action  for  assault  by  a  motorman 
«n  plaintiff,  who  had  been  a  passenger  on  a 
atreet  car,  the  fact  that  plaintiff  provoked  the 
assault  was  not  a  defense,  but  was  relevant 
only  to  mitigate  damages. 

2.  Where  a  passenger  on  a  street  car  got  in- 
to au  altercation  with  the  motorman,  and  after 
alighting  from  the  car  and  depositing  certain 
bundles,  which  he  carried  on  the  sidewalk,  re- 
turned  to  the  car,  whereupon  the  motorman 
left  the  car  and  assaulted  plaintiff  in  the  street, 
plaintiff  was  not  entitled  to  recover,  as  against 
the  company,  for  such  assault;  it  not  being 
committed  by  the  motorman  while  he  was  act- 
ing within  the  scope  of  his  employment  on  the 
car. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Coble,  Judge. 

Action  by  Alfred  Palmer  against  the  Wln- 
stou-Salem  Railway  &  Electric  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Glenn,  Manly  &  Hendren  and  Watson, 
Buxton  &  Watson,  for  appellant.  Jones  & 
Patterson,  for  appelle& 

CLARK,  J.  The  plalntltC,  while  a  pas- 
senger on  the  street  car  of  the  defendant, 
and  somewhat  Intoxicated,  used  grossly  in- 
sulting words  to  the  motorman.  Arrived  at 
his  destination,  the  plaintiff  got  out,  deposit- 
ed his  bundles  on  the  sidewalk,  returned  to 
the  car,  again  got  into  an  altercation  with 
the  motorman,  turned,  and  left  the  car, 
whereupon  the  motorman  followed  him  up, 
and,  two  or  three  steps  from  the  car,  struck 
the  plaintiff  on  the  back  of  the  head  with  the 
lever  which  controlled  the  car,  knocking  him 
down. 

The  fact  that  the  plaintiff  Invited  the  as- 
sault by  insulting  language  or  provoking 
conduct  would  not  bar  recovery  In  a  civil 
action,  not  even  when  the  parties  fight  by 
consent  BeU  v.  Hansley,  48  N.  C.  131;  Wil- 
liams T.  Gill,  122  N.  C.  967,  29  S.  E.  879; 
€ooley,  Torts  (2d  Bd.)  pp.  183,  187,  190. 
The  rule  in  criminal  actions  is  that  no  words, 
however  violent  and  Insulting,  justify  a  blow, 
t)ut.  If  a  blow  follows,  both  are  guilty,  though 
the  party  giving  the  Insult  strikes  no  blow. 
The  Insult  la  not  a  defense,  but  matter  in 
taltlgatkm  of  punishment.  In  a  civil  action, 
f  the  provocation  is  great,  the  jury  will 
jsually  see  fit  to  return  nominal  or  small 
damages;  and.  If  the  amount  is  less  than 
f50,  the  plaintiff  recovers  no  more  costs  than 
damages.  Code,  {  625  (4).  In  the  civil  as 
in  the  criminal  action,  the  provocation  is  a 
mitigation,  not  a  defense. 

The  only  question  which  remains  is  as 
to  the  liability  of  the  defendant  for  the  as- 

%  1.  Sm  AtMUlt  and  Battery,  voL  4,  Cant.  Dig.  H  I 

10,  48.  I 


sault  upon  the  plaintiff.  If  the  plaintiff  bad 
been  a  passenger,  or  his  passage  had  not 
been  fully  terminated,  or  If,  when  he  left 
the  car  at  his  destination,  the  employfi  had 
Immediately  followed  the  passenger  up  and 
assaulted  him,  the  defendant  concedes  tliat 
there  would  be  no  question  as  to  the  liability 
of  the  company.  Daniel  v.  Railroad  Co.,  117 
N.  C.  592,  23  S.  E.  327;  Williams  T.  Gill, 
122  N.  C.  967,  29  S.  E.  879;  Strotiier  ▼. 
Railroad  Co.,  123  N.  C.  197.  31  S.  E.  386. 
Here  the  passage  had  terminated  for  the 
passenger  had  deposited  his  bundle  and  then 
returned  to  the  car.  Railway  Co.  t.  Peacock 
(Md.)  14  Ati.  709, 9  Am.  St  Rep.  425;  Railroad 
Co.  V.  Boddy  (Tenn.)  58  S.  W.  646, 51  L.  R.  A. 
885;  Creamer  t.  Railroad  Co.  (Mass.)  31  N. 
E.  391,  10  L.  R.  A.  490,  32  Am.  St.  Rep.  456; 
Railway  Co.  v.  Bates,  103  Ga.  333,  30  S.  K 
41.  But  the  plaintiff  insists,  however,  that 
the  defendant  Is  liable,  notwithstanding,  if 
the  motorman  assaulted  the  plaintiff  while 
acting  in  the  scope  of  his  employment  The 
court  so  charged,  and  the  exception  is  that 
the  evidence  as  above  stated  did  not  Justify 
submitting  that  matter  to  the  jury.  In 
Pierce  v.  Raih-oad  Co.,  124  N.  O.  83,  32  8.  E. 
399,  44  L.  R.  A.  S16,  the  fireman  threw  a 
lump  of  coal  at  a  boy  stealing  a  ride  on  the 
tender  of  a  switching  engine,  in  violation  of 
a  town  ordinance,  knocking  him  from  the 
engine  or  frightening  him  so  that  he  fell  and 
was  run  over  and  killed  by  the  engine,  which 
was  running  backwards.  In  Cook  r.  Rail- 
way Co.,  128  N.  C.  333,  38  S.  E.  925,  a  tramp 
was  stealing  a  ride  under  a  car.  A  flagman 
and  a  brakeman  threw  rocks  at  him,  strik- 
ing the  rod  under  him,  frightening  him  and 
causing  him  to  get  off  while  the  car  was  In 
motion,  whereby  his  foot  was  caught  and  he 
was  badly  hurt  In  Brendle  t.  Spencer,  125 
N.  C.  474.  34  S.  E.  634,  the  plaintiff  was 
watering  his  team  at  a  stream;  and  the  en- 
gineer on  a  train  passing  on  a  bridge  above 
wantonly  blew  his  whlsUe  for  the  purpose  of 
frightening  the  plalntitTs  horses,  which  ran 
away,  throwing  the  plaintiff  out  of  his  wagon 
and  injuring  him.  In  none  of  these  cases  was 
the  plaintiff  a  passenger,  and  In  the  first  two 
he  was  a  trespasser,  and  In  all  tliree  the 
company  was  held  responsible.  But  this  was 
because  the  servant  of  the  company  was 
"acting  in  the  scope  of  his  employment" 
(L  e.,  on  duty  as  servant)  when  the  tort  was 
committed.  But  here  the  plaintiff  was  nei- 
ther a  passenger,  nor  was  the  employ^  act- 
ing within  the  scope  of  his  employment  The 
court  should  have  told  the  Jury  that,  taking 
the  evidence  most  strongly  for  the  plalntitC, 
they  should  answer  the  first  issue,  "No." 
The  employe  in  this  case  had  left  the  car, 
and  was  not  engaged  in  any  work  or  employ- 
ment for  the  company  at  the  time  of  the  as- 
sault He  had,  for  the  time  being,  aban- 
doned his  post  and  was  not  doing  service 
for  the  company,  as  in  each  of  the  three  cases 
last  cited.  The  assault  was  not  made  while 
the  motorman  was  in  the  line  or  In  the  dl»> 


Digitized  by  VjOOQIC 


N.C.) 


PABKEB  V.  BROWN. 


605 


charge  of  bis  dnty.  20  Am.  &  Eng.  Bnc. 
Law  168,  note  1;  Id.  109;  1  Thomp.  Neg. 
II  525,  526.  If  tbe  plaintiff's  contract  of 
passage  had  not  terminated,  and  the  plain- 
tiff had  been  assaulted,  while  on  the  car  or 
upon  leaving  it,  by  an  employd,  then  tbe 
comi>any  would  be  liable,  wbetho*  the  em- 
ployS  was  acting  within  the  scope  of  his  em- 
ployment at  the  time  or  not;  for,  as  was 
said  In  Cools  v.  Railway  Co.,  128  N.  C,  at 
page  33C,  38  S.  E.  025,  It  can  never  b«  In  the 
scope  of  an  employg's  service  to  assault  any 
one  wrongfully.  "  'Acting  within  the  gen- 
eral scope  of  his  employment'  means  while 
on  dnty."  Id.  This  Is  the  limitation  upon 
tbe  liability  of  the  company  for  torts  of  its 
employes  towards  those  not  passengers  or 
under  the  protection  of  the  contract  of  safe 
carriage  at  tbe  time  of  the  tort  The  law 
can  hardly  be  better  summed  up  than  In  the 
following  extract  from  the  brief  of  the  learn- 
ed counsel  for  tbe  defendant:  "To  render  the 
defendant  liable,  (1)  the  plaintiff  must  have 
been  a  passenger  on  defendant's  car  at  the 
time  be  was  stricken,  or  still  within  the 
spbere  of  Its  protection;  or  (2)  the  employd 
must  have  been  acting  at  the  time  within 
tbe  sc<^>e  of  his  employment  on  defendant's 
car." 
New   trial. 


SINCLAIR  et  aL  v.  HUNTLHT  et  al. 

(Supreme  C6nrt  of  North  Carolina.     Nov.  11, 

1902.) 

EJECTMENT— DEEDS  —  PRIOR   CONVEYANCES  — 
COMMON  SOURCE— ESTOPPEL.. 

1.  Where  plaintiff's  mother  conveyed  land 
in  controversy  to  defendants'  prior  grantor, 
mch  conveyance  operated  as  an  estoppel  as 
against  plaintiff  to  claim  the  laud  under  a 
deed  from  her  mother,  subsequeutly  executed. 

2.  Where,  in  ejectment,  plaintiff  failed  to 
prove  a  valid  title  as  against  defendants,  it 
was  not  necessary  for  defendants  to  establish 
their  title. 

Appeal  from  superior  court,  Anson  county; 
McNeill.  Judge. 

Action  by  Mary  E.  Sinclair  and  another 
against  Nancy  J.  Huntley  and  another. 
From  a  Judgment  In  favor  of  defendants, 
plaintiffs  appeal.    Affirmed. 

H.  H.  McLendon,  for  appellants.  Jas.  A. 
TxKskbart.  for  appellees. 

FUnCHRS,  C.  J.  This  Is  an  action  of 
ejectment,  and  we  are  not  certain  upon  what 
right  the  plaintiffs  claim  the  land  in  contro- 
versy. It  Is  admitted  that  both  plaintiffs  and 
defendants  claim  under  Nancy  Rickets,  who 
soems  to  hare  been  the  mother  of  the  feme 
plaintiff,  who,  she  alleges,  died  Intestate,  and 
that  she  (the  feme  plalntilT)  "Is  one  of  her 
beirs  at  law."  But  In  addition  to  this  allega- 
tion, she  offers  in  evidence  a  deed  from  her 
mother,  Nancy  Rickets,  to  herself,  for  the 
land  in  controversy,  dated  the  9th  of  March, 


f  1.  See  Estoppel,  vol.  19,  Cent.  Dig.  t  <7. 


1875.  This  makes  a  prima  facie  case  for  the 
plaintiffs,  as  both  plaintiffs  and  defendants 
claim  under  Nancy.  But  tbe  defendants  of- 
fer in  evidence  a  deed  from  the  said  Nancy 
Rickets  to  Daniel  Oatewood,  dated  Decern- 
ber  22,  1873;  a  deed  from  Gatewood  to  E.  A. 
Edwards,  dated  February  19,  1876;  and  a 
deed  from  E.  A.  Edwards  to  fbe  defendant 
N.  J.  Huntley  (the  feme  defendant),  dated  Oc- 
tober 1,  1886;  and  the  evidence  tends  to 
show  that  Oatewood,  Edwards,  and  the  de- 
fendant Huntley  have  had  continuous  pos- 
session under  these  deeds.  And  while  there 
was  much  evidence  as  to  tbe  possession  of 
the  defendants  and  those  under  whom  they 
claim,  and  while  tbe  court  below  seems  to 
have  considered  that  a  material  question,  we 
do  not  The  only  title  the  plaintiffs  have  Is 
derived  from  Mrs.  Rickets,  as  an  heir  at  law, 
or  under  the  deed  dated  the  9th  of  March, 
1875;  and  Mrs.  Rickets  having  conveyed  the 
land  to  Daniel  Oatewood,  December  22,  1873, 
she  had  nothing  to  convey  to  tbe  plaintiffs  in 
1875,  nor  did  she  have  any  estate  In  this  land 
to  descend  to  the  feme  plaintiff,  as  one  of  ber 
heirs  at  law.  As  tbe  plaintiffs  claim  to  de- 
rive their  title  from  Mrs.  Rickets,  the  deed  to 
Oatewood  was  an  estoppel  upon  them,  and 
they  could  not  proceed  without  first  removing 
It,  upon  tbe  ground  of  fraud  or  some  other 
cause.  This  they  attempted  to  do,  but  were 
not  successful.  As  the  plaintiffs'  title  failed, 
their  action  failed,  and  It  was  not  necessary 
for  the  defendants  to  establish  their  title; 
and,  for  that  reason,  it  Is  not  necessary  to 
discuss  the  question  of  possession  of  defend- 
ants and  those  under  whom  they  claim. 

The  plaintiffs'  exceptions  have  been  con- 
sidered, and,  if  any  of  them  could  be  sus- 
tained, they  could  not  affect  the  result,  under 
the  view  of  the  case  tbe  court  has  taken. 

Affirmed. 


PARKER  et  al.  t.  BROWN. 

(Supreme  Court  of  North  Carolina.     Nor.  11, 

1902.) 

PRINCIPAI,     AND     AGENT-CONTRACTOR— PUR- 
CHASE OF  MATERIAL— AUTHORITY 
— BVIDBNCB-RATinCATTON. 

1.  Where  a  coiitractor  altering  a  building  for 
a  specified  price  purchased  lumber  from  plain- 
tiffs therefor,  his  declarations  that  he  was  buy- 
ing the  lumber  for  the  defendant  were  not 
competent  to  prove  his  authority  to  buy  the 
lumber  on  defendant's  credit. 

2.  Where  a  contractor  had  agreed  to  remodel 
defendant's  building,  the  fact  that  lumber  fur- 
nished the  coutractor  was  used  iu  repairing  the 
building  was  not  evidence  of  a  ratification  of 
the  contractor's  representations  as  to  authority 
to  purchase  the  lumber  for  the  owner. 

3.  Where  the  agency  of  a  contractor  to  piu:- 
chase  lumber  for  the  o^vuer  was  dlsnnted,  a 
question  asking  the  agent  if  he  was  the  agent 
of  tbe  owner  for  the  purchase  of  the  lumber 
was  properly  excluded. 

4.  Where  a  contractor  agreed  to  remodel  a 
building  for  a  certain  price,  a  statement  by 
the  contractor  to  the  owner  that  he  expected 
the  latter  to  pay  the  bills  for  material,  to  which 
the  owner  made  no  reply,  and  which  neither 
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party  acted  on,  was  no  evidence;  as  against  the  i 
owner,  of  tlie  contractor's  agency  to  purctiase 
the  material. 

5.  Where  a  contractor  had  agrreed  to  remodel 
a  buildiDK  for  a  specified  price,  the  fact  that 
the  owner  paid  the  difference  between  the 
grade  of  lumber  stipalated  for  and  that  fnr- 
nished,  and  had  the  lumber  charged  to  the  con- 
tractor at  the  price  charged  for  the  cheaper 
grade,  was  not  erideuce  that  the  owner  agrreed 
to  be  liable  for  the  lumber  so  fnrnished. 

6.  During  the   performance  of  the   contrac^ 

SlaintiEF,  who  had  furnished  materials,  was  told 
y  the  owner  that,  if  he  would  get  an  order 
from  the  contractor,  the  owner  would  pay  the 
same.  Plaintiff  failed  to  do  this,  however,  un- 
til after  the  contractor  had  abandoned  the  con- 
tract, and  until  there  was  nothing  due  him 
thereunder,  whereupon  the  owner  refused  to 
pay  the  same.  Held  to  negative  an  alleged 
agency  of  the  contractor  to  purchase  the  lum- 
ber for  the  owner. 

Appeal  from  superior  court,  Granville  coun- 
ty; McNeill,  Judge. 

Action  by  S.  W.  Parker  and  another  against 
J.  S.  Brown  to  recover  for  materials  furnish- 
ed. From  a  judgment  in  favor  of  defendant, 
plaintiffs  appeal.    Affirmed. 

H.  M.  Shaw  and  J.  W.  Graham,  for  appel- 
lants. T.  T.  Hicks  and  A.  A.  Hicks,  for  ap- 
pellee. 

'  COOK,  3.  The  bare  representations  or  dec- 
larations made  by  Spencer,  the  contractor,  to 
plaintifls,  that  he  was  buying  the  lumber  for 
defendant,  were  not  competent  to  prove  agen- 
cy for  that  purpose  (Jennings  v.  Hinton,  128 
N.  G.  214,  38  S.  E.  863;  Summerrow  v. 
Baruch,  128  N.  O.  202,  38  S.  B.  861;  People 
y.  Dye,  76  Cal.  108,  16  Pac.  637;  Hubback  v. 
Robs,  96  Oal.  426,  31  Pac.  863;  Bergtholdt  v. 
Porter  Broa  Co.,  114  CaL  689,  46  Pac.  738). 
and  were,  therefore,  properly  excluded.  So 
the  second,  third,  fourth,  and  fifth  exceptions 
cannot  tie  sustained.  Spencer  was  a  contract- 
or, and  bad  contracted  to  repair  and  remodel 
defendant's  dwelling  house  for  a  lump  sum,— 
$1,388.60,— and  to  furnish  all  the  material; 
80  the  single  fact  that  the  lumber  was  used 
In  repairing  the  bouse  for  defendant  would 
not  be  any  evidence  of  a  ratification  of  such 
representations  as  Spencer  may  have  made  to 
plaintiffs. 

Whether  the  relation  of  principal  and  agent 
bad  been  created  depended  upon  the  authority 
or  power  delegated.  What  that  authority  waa 
is  a  question  of  fact;  its  effect  a  question 
of  law.  Therefore  the  court  properly  exclud- 
ed the  plaintiffs'  question  (to  which  the  first 
exception  is  taken),  "If  he  [Spencer]  was  the 
agent  of  Brown  for  the  purchase  of  the  lum- 
ber." The  agency  being  in  dispute,  the  ex- 
press or  implied  authority  to  act  must  be 
shown.  The  facts  being  shown,  then  whether 
the  relation  of  principal  and  agent  is  created 
becomes  a  question  of  law  for  the  court  to  de- 
clare, and  not  for  the  witness. 

We  think  his  honor  properly  sustained  de- 
fendant's motion  to  nonsuit  under  the  statute 
(to  which  exceptions  6  and  7  were  taken). 
It  was  a  "turnkey"  Job.    Spencer  was  his 


own  principal  in  the  purchase  of  lumber.  He 
quit  the  Job  Iiefore  completing  it,  leaving 
nothing  due  to  Iiim  by  defendant  No  au- 
thority appears  from  the  evidence  to  have 
been  given  Spencer  to  purchase  lumber  for 
Brown.  "Brown  asked  me  [Spencer]  if  I 
[Spencer]  expected  him  to  pay  the  bills  for 
material  which  I  was  buying.  I  relied  that 
I  had  no  money  to  pay  for  the  same,  and 
would  expect  him  to  do  it"  To  which  Brown 
made  no  reply.  This  is  relied  upon  by  plain- 
tiffs as  some  evidence  to  show  agency,  but 
we  do  not  think  It  does.  Brown  did  not  con- 
sent to  do  so.  His  silence  was  not  an  assent 
Neither  party  acted  upon  It,  for  he  completed 
the  Job  (except  about  $40  worth  of  work  to 
be  done),  and  Brown  did  not  buy  or  pay  for  a 
single  item;  nor  was  he  requested  to  do  so. 

Parker,  one  of  the  plaintiffs,  testified  that 
Spencer  desired  to  use  a  cheaper  grade  of 
lumber.  Plaintiffs,  from  whom  he  was  buy- 
ing, had  none  of  that  kind  on  liand,  but  In- 
formed the  defendant  and  Spencer  that  they 
had  a  better  grade  of  the  same  kind  of  lum- 
ber which  they  would  famish  at  an  advance 
price.  Spencer  objected  to  paying  for  the 
better  grade  at  the  advance  price,  and  Brown 
thereupon  put  his  hand  in  his  pocket,  took  oat 
some  money,  and  tendered  and  paid  to  plain- 
tiffs the  difference  between  the  price  which 
Spencer  wanted  to  pay  for  the  lumber  and 
the  price  plaintiffs  charged  for  lumber  fur- 
nished; and  this  high-priced  lumber  was  char- 
ged against  Spencer  at  the  price  asked  for 
the  cheap  lumber.  This  is  no  evidence  that 
Brown  had  agreed  to  pay  the  bills  of  lumber, 
but  tends  to  show  the  contrary. 

The  conversation  between  plaintiffs  and 
Brown  about  the  bill  In  suit  negatives  the  al- 
leged agency.  Brown  told  plaintiffs  to  get 
an  order  from  Spencer,  and  he  would  pay  It. 
Plaintiffs  (Parker)  told  Brown  that  Spencer 
was  fractious,  and  be  did  not  want  to  offend 
him;  that  one  Turner,  a  lumba  man,  had 
followed  Spencer  up  too  closely  with  a  bill, 
and  tliat  Spencer  had  quit  trading  with  him, 
and  that  he  (Parker)  did  not  desire  to  lose 
him  'as  a  customer.  Nor  does  it  establish  any 
liability  against  Brown  on  account  of  socb 
promise.  The  promise  was  to  pay  Spencer's 
order  if  plaintiffs  would  get  one.  This  they 
did  not'then  do,  while  Brown  was  in  debt  to 
him,  which  was  In  November.  But  on  the 
28th  of  March  following,  after  Spencer  had 
quit  the  Job,  and  when  defendant  did  not  owe 
him  anything,  they  got  an  order,  and  this  de- 
fendant refused  to  pay.  His  liability  on  this 
account,  however,  is  not  seriously  pressed, 
and,  as  such  contration  could  not  be  sustained, 
we  will  not  discuss  it. 

There  being  no  error  in  the  ruling  of  the 
court  in  excluding  the  evidence  excepted  to, 
and  no  evidence  tending  to  show  that  defmd- 
ant  was  liable  for  the  bill  sued  upon,  his  honor 
properly  sustained  the  motion  to  nonsuit  un- 
der the  statute. 

No  error. 
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WILLIAMS  V.  IRON  BELT  BUILDING  & 

LOAN  ASS'N. 
(Supreme  Goart  of  North  Carolina.     Not.  11, 
1902.)     . 

NONRESIDENT     CORPORATIONS— SBRVICB     OF 

SUMMONS— USURY— ACTION  FOR  PBN- 

ALTY— LIMITATIONS. 

1.  Code,  $  874,  providing  that  uo  justice  shall 
enter  a  judgment,  where  one  of  the  defendants 
is  a  resident  of  another  couut7,  against  a  de- 
fendant who  is  a  nonresident  of  his  county,  un- 
less process  was  serred  on  him  10  days  before 
the  return  day,  does  not  apply  to  a  nonresident 
corporation  wiiose  secretary  was  served  in  an- 
other county,  pursuant  to  Pub.  Laws  1901,  c. 
5;  it  not  having  appointed  an  agent  in  the  state 
on  whom  service  could  be  made. 

2.  Code,  ji  3830,  authorizing  an  action  within 
two  years  after  payment  of  usury  to  recover  a 
penalty,  is  to  be  read  with  section  162,  provid- 
ing that,  when  the  defendant  departs  from  or 
resides  out  of  the  state,  the  time  of  his  absence 
shall  not  be  deemed  part  of  the  time  limited  for 
«:ommencement  of  the  action. 

Appeal  from  superior  court,  Durham  coun- 
ty; Neal,  Judge. 

Action  by  A.  R  WUllams  against  the  Iron 
Belt  Building  &  Loan  Association.  Judg- 
ment for  defendant.  PlaintlfF  appeals.  Re- 
versed. 

Winston  &  Fuller,  for  appellant  Manning 
&  Fousbee,  for  appellee. 

CLARK,  J.  If  It  be  conceded,  as  defend- 
ant claims,  that  all  previous  proceedings  were 
-dlscontlnaed  by  the  failure  to  issue  aliases, 
this  action  to  recover  the  penalty  for  usury, 
"double  the  amount  of  Interest  paid"  (Code, 
i  3836),  began  by  the  issue  of  a  summons  by 
a.  Justice  of  the  peace  May  25,  1901.  This 
-was  served  In  Durham  county  upon  the  secre- 
tary of  the  corporation  commission,  as  pro- 
vided by  chapter  5,  Pub.  Laws  1901;  the 
defendant  being  a  nonresident  corporation 
doing  business  here,  and  not  having  appoint- 
ed an  agent  in  this  state  upon  vrbom  serv- 
ice could  be  made.  This  summons  was  re- 
turnable May  30,  1901,  when  the  plaintiff 
obtained  judgment  for  $200.  Upon  appeal 
to  the  superior  cotu't,  Shaw,  Judge,  at  Sep- 
tember tonn,  1901,  set  aside  the  judgment  as 
Irregular  because  summons  had  not  been 
served  10  days  before  trial  (Code,  |  874),  and 
remanded  tbe  case  to  the  justice,  and  the 
plaintiff's  Ktceptlon  was  entered  on  the  rec- 
ord. On  January  4,  1902,  the  justice  dis- 
missed the  action  "In  deference  to  the  ruling 
of  Judge  Shaw,"  and  plaintifC  appealed.  On 
May  30,  1001,  the  plaintiff  began  his  action 
In  tbe  superior  court,  alleging  the  judgment 
for  $200  he  had  that  day  obtained  before 
the  justice  of  the  peace,  as  above  stated; 
that  the  defendant  held  a  mortgage  against 
the  plalntlfT,  claiming  a  balance  due  thereon 
of  1150,  under  which  the  property  had  been 
advertised  for  sale;  asking  for  a  cadcellation 
of  the  mortgage  and  an  Injunction.  A  re- 
straining order  was  granted.  These  two  ac- 
tions M'ere  consolidated,  and  at  January 
.term,  1902,  a  Jury  trial  being  waived  by  con- 


sent of  parties,  the  facts  were  found  by 
Neal,  Judge,  who  found.  In  addition  to  the 
above  recitals,  and  sundry  matters  that  are 
Immaterial  In  the  view  we  have  taken,  that 
tbe  defendant  had  collected  usury.  It  was 
admitted  that  the  last  payment  of  Interest 
was  made  January  4,  1898,  and  that  the  de- 
fendant was  then,  and  has  been  ever  since, 
a  nonresident  corporation,  upon  vrhom  serv- 
ice could  not  then,  nor  at  any  time  since, 
have  been  made  (it  having  no  agent  In  this 
state),  until  the  enactment  of  chapter  5,  Pub. 
Laws  1901,  ratified  March  15th  of  that  year. 
His  honor,  being  of  opinion  that  the  action 
-was  barred,  not  having  been  begun  within 
two  years  from  the  last  payment  of  interest, 
decided  against  the  plaintiff,  and  authorized 
a  sale  of  plaintiff's  property  for  the  balance 
due  under  the  mortgage. 

Code,  8  874,  on  its  face,  applies  only  to 
cases  in  which  a  justice's  summons  has  been 
issued  against  a  defendant  residing  In  an- 
other county,  and  has  no  application  to  a 
case  like  the  present  There  was  error  in 
the  judgment  at  September  term,  1901,  set- 
ting aside  tbe  Judgment  for  irregularity,  and 
remanding  the  case  to  the  Justice.  Tbe 
plaintiff  preserved  his  right  to  have  such 
Judgment  reviewed  by  causing  his  exception 
to  be  noted  on  the  record.  Under  chapter 
69,  Pub.  Laws  1895,  action  to  recover  the 
penalty  for  usury  may  be  brought  within  two 
years  after  payment  in  full  of  tbe  Indebted- 
ness; but  this  debt,  having  been  contracted 
prior  to  that  act,  under  its  terms,  falls  un- 
der Code,  ;  3836,  by  which  action  must  be 
brought  within  two  years  after  the  payment 
of  the  usury  complained  of.  Smith  v.  As- 
sociation, 119  N.  C.  267,  26  S.  E.  40.  But 
this  two-year  prescription  Is  subject  to  tbe 
provisions  of  section  162  of  the  Code,  that 
If,  when  a  cause  of  action  accrues  against  a 
person,  be  shall  be  out  of  tbe  state,  or  shall 
thereafter  depart  therefrom  and  reside  out 
of  the  state,  "the  time  of  bis  absence  shaU 
not  be  deemed  or  taken  Bs  a  part  of  tbe  time 
limited  for  the  commencement  of  such  ac- 
tion." "The  time  herein  limited"  means,  and 
must  mean,  the  time  prescribed  elsewhere 
in  the  Code,  or  In  statutes  amending  or  pass- 
ed as  substitutes  therefor.  The  plain  Intent 
of  the  statute  is  to  put  nonresidents  on  the 
same  footing  as  residents,  and  not  to  pro- 
tect them  from  an  action  unless  they  have 
been  for  two  years  exposed  to  service  of 
summons.  Armfield  v.  Moore,  97  N.  C.  34, 
2  S.  E.  347.  It  was  contended  that  this  was 
an  enabling  statute,  and  not  a  statute  of 
limitations.  We  see  no  reason  why  section 
162  does  not  apply  to  this  action,  as  to  any 
other.  It  Is  true  that  the  statute  (Code,  { 
8836)  created  the  liability;  but  that  Is  true 
of  a  great  many  causes  of  action  as  to 
which,  as  here,  the  statute  prescribes  a  term 
of  years  within  which  the  action  must  be 
brought.  Code,  §  1408,  gives  the  personal 
representative  a  right  of  acthn  for  wrongful 
death  of  his  testator  or  intestate,  provided 
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the  action  l8  brought  within  a  year.  In 
Meeklna  v.  Railroad  Co.  (at  this  term)  42 
S.  E.  333,  we  held  that  this  section  was  sab- 
Ject  to  the  proTlslons  of  Code,  {  168,  author- 
izing a  new  action  within  one  year  after  a 
nonsuit.  By  the  same  reasoning,  the  two 
years  within  which  an  action  may  be  brought 
under  Code,  {  3836,  Is  to  be  construed  in 
connection  with  the  provisions  of  section  162, 
Which  provides  that,  If  the  defendant  departs 
from  or  resides  out  of  the  state,  such  action 
may  be  brought  within  two  years  after  pro- 
cess can  be  served  upon  him;  otherwise  the 
statute  would  be  illusory  and  partial  In  favor 
of  nonresidents.  Armfleld  v.  Moore,  97  N. 
0.  88,  2  S.  E.  347.  Since  the  enactment  of 
chapter  6,  Pnb.  Laws  1901,  will  now  expose 
such  corporations  to  service  of  summons, 
cases  nice  the  present  will  very  rarely,  if 
ever,  arise  hereafter. 
Error. 


BELL  T.  WTOOFF,  Sheriff. 

(Supreme  Court  of  North  Carolina.     Nov.  11, 

1902.) 

SHERIFFS— PROCESS— SERVICB^— RETURN— 
DE1.AY— PENAI.TIE8. 

1.  Where  a  summons  was  issued  Juue  27, 
1901,  returnable  at  the  July,  1901,  term  of  the 
court,  and  recited  that  It  was  returnable  on  the 
fifth  Mouday  before  the  first  Monday  in  Sep- 
tember, 1001,  and  it  was  not  in  fact  returned 
until  August  6,  1901,  it  was  no  defense  to  an 
action  to  recover  the  penalty  prescribed  by 
Code,  g  2079,  for  the  sheriff's  failure  to  return 
the  same  within  the  time  required,  that  it  was 
his  impression  that  the  summons  was  returna- 
ble at  a  later  date,  and  that  his  failure  was 
occasioned   by  endeavoring  to  obtain   service. 

Appeal  from  superior  court,  Rockingham 
county;  Coble,  Judge. 

Action  by  Ida  L.  Bell  against  J.  H.  WycofiT 
to  recover  a  penalty  against  defendant,  as 
sheriff,  for  his  failure  to  return  a  summons 
within  the  time  required.  Judgment  for 
plalntitF,  and  defendant  appeals.     Affirmed. 

After  the  failure  of  the  defendant  sherlll 
to  make  due  return  of  the  summons  issued 
to  him  In  the  action  of  Ida  L.  Bell  against 
Wm.  T.  Bell,  upon  motion  of  the  plaintiff, 
Judgment  nisi  was  entered  against  him,  un- 
der section  2079  of  the  Code,  by  the  court, 
and  scl.  fa.  issued.  Upon  the  return  of  the 
Bcl.  fa.,  bis  honor  found  the  facts  from  the 
evidence  submitted  by  plaintiff  and  respond- 
ent, and  thereupon  entered  judgrment  in  fa- 
vor of  the  plaintiff,  and  defendant  api>ealed. 
The  court  found  the  following  facts:  "That 
the  summons  was  issued  June  27,  1901,  re- 
turnable to  July  term,  1901,  which  began 
July  29,  1901.  That  the  summons  was  re- 
ceived by  Wycoff,  sheriff,  July  1,  1901.  That 
said  term  of  court  to  which  the  summons 
was  returnable  adjourned  sine  die  August  1, 
1901.  That  said  summons  was  returned  by 
said  sheriff,  Wycoff,  August  6,  1901.  Tbat 
the  clerk  of  the  court  received  the  said  sum- 
mons from  said  sheriff  August  7, 1901.   That 


scl*  fa.  was  served  on  Wycoff,  sheriff,  on 
November  29,  1901.    That  Immediately  on  re- 
ceipt of  said  summons  by  said  sheriff  be 
placed  the  same  In  the  hands  of  one  of  his 
deputies,  W.  C.  Wooten,  who  lives  In  the  sec- 
tion of  the  county  where  the  said  sheriff  bad 
been  Informed  that  the  defendant  In  the  sai<l 
action  of  Ida  L.  Bell  against  WUllam  T.  Bell 
had  resided.    That  the  said  defendant  sher- 
iff gave  his  said  deputy  instructions  to  make 
diligent  search  for  the  said  defendant  Bell, 
and,  If  found,  to  serve  the  paper  on  him  at 
the  earliest   possible  moment.     That  some 
time  during  the  month  of  July  the  said  sher- 
iff met  said  deputy  sheriff,  and  asked  him 
about  said  summons.    That  the  said  deputy 
Informed  him  that  the  said  defendant.  Bell, 
was  not  and  had  not  been  a  resident  of  tlie 
state  for  nearly  a  year,  as  he  had  learned  upon 
Inquiry,  but  that  one  Thomas  Bell,  the  father 
of  said  defendant.  Bell,  and  who  resided   in 
Iredell  county,  had  Informed  him,  the  said 
deputy,  that  said  defendant  Bell  would  pay 
a  visit  to  his  father's  home  the  latter  part 
of  July  or  first  of  August  of  said  year  lOOl, 
and  that,  if  he  should  be  allowed  to  hold  the 
said  summons  a  while  longer,  then  he  could 
secure  service  upon  the  said  defendant  Bell. 
That  afterwards,  when  the  said  sheriff  re- 
ceived a  letter  from  A.  J.  Benton,  attorney 
for  the  plaintiff  in  said  action,  he,  the  said 
sheriff,  caused  the  said  deputy  to  bring  said 
summons  In,  when  he  was  informed  that  the 
deputy  had  learned  from  tiie  father  of  the 
said  defendant.  Bell,  that  he  was  unable  to 
come  on  the  expected  visit,  on  account   of 
sickness    in    his    employer's    family,     l^hat 
thereupon  the  said  sheriff  caused  the  said 
deputy  to  make  the  return  which  appears  on 
the  back  of  said  summons,  and  to  return  the 
same  unexecuted,  at  the  same  time  returning 
the  sixty  cents  fees  which  bad  been  advanced 
to  the  said  sheriff  by  the  plaintiff.     That 
when  the  said  deputy  sheriff,  Wooten,  re- 
ceived the  said  summons,  he  was  under  the 
Impression  that  the  said  summons  was  re- 
turnable at  a  later  day,  to  wit,  the  latter 
part  of  August  of  said  year.    That  the  said 
summons,  on  its  face,  stated  that  It  was  re- 
turnable at  the  courthouse  In  Wentworth  on 
the  fifth  Monday  before  the  first  Monday  in 
September,  1903.    That,  as  soon  as  the  said 
Wooten  received  said  summons,  he  made  dili- 
gent inquiry  for  the  said  defendant.  Wil- 
liam T.  Bell.    That  he  Inquired  of  five  or  six 
persons  who,  in  the  opinion  of  the  said  depu- 
ty sho-iff,  Wooten,  were  likely  to  know  the 
said  defendant's  whereabouts,  and  that  all  of 
the  said  people  told  the  said  Wooten  that 
they  did  not  believe  that  the  said  defendant. 
Bell,  was  in  the  state  of  North  Carolina;  but 
that  the  said  deputy  sheriff,  being  anxious 
to  further  discharge  his  duty  In  the  prem- 
ises, w>nt  to  the  father  of  the  said  William 
T.  Bell,  who  lived  at  the  distance  of  some 
three   miles,   and   inquired   of  him   of   tbe 
whereabouts  of  bis  said  son,  at  the  same 
time  informing  him  that  be  bad  a  summoua 


Digitized  by 


L-oogle 


N.  C.) 


lifcLEAN  T.  BULLABD. 


609 


for  him  In  a  anlt  commenced  by  his  wife, 
Ida  Lk  Bell,  In  the  superior  court  of  Bocklng- 
bam  county.  That  the  father  of  the  said 
defendant,  Bell,  Informed  the  said  Wooten, 
deputy  sheriff,  that  his  said  son  was  not  a 
citizen  or  resident  of  the  state  of  Xorth  Oaro- 
Una,  and  had  not  been  tar  nearly  a  year,  but 
that  he  was  then  a  citizen  and  resident  of 
the  state  of  West  Virginia,  and  that  be  had 
received  a  letter  from  tils  said  son  In  Which 
be  stated  that  he  Intended  to  make  a  yislt 
to  his  said  father  and  mother  in  Iredell  coun- 
ty, in  the  latter  part  of  July  or  the  first  of 
August,  1901,  and  that  if  the  said  Wooten, 
deputy  sheriff,  would  hold  said  summons  un- 
til said  time,  tliat  he  could  recover  serylce  of 
tlie  same.  That  the  said  deputy,  desiring  to 
accommodate  the  plaintiff  and  secure  service 
for  her,  held  said  summons  until  the  1st  of 
August,  when  he  learned  that  said  defendant 
Bell  was  not  in  the  county  of  Iredell,  and 
tbat  he  would  not  probably  be  in  said  county. 
That  the  said  deputy  sheriff  held  said  sum- 
mons solely  for  the  purpose,  as  he  conceived, 
of  performing  his  duty  and  accommodating 
tbe  plaintiff."  It  Is  prescribed  by  section 
2079  of  the  Code  that  "every  sheriff  by  him- 
self or  his  lawful  deputy  shall  execute  all 
'writs  and  other  process  to  him  legally  Issued 
and  directed  within  his  county  •  *  •  and 
make  due  return  thereof  under  penalty  of 
forfeiting  one  hundred  dollars  for  each  neg- 
lect, where  such  process  shall  be  delivered 
to  him  twenty  days  before  the  sitting  of  the 
court  to  which  the  same  is  returnable,  to  be 
paid  to  the  party  aggrieved  by  order  of  the 
court,  upon  motion  and  proof  of  such  delay, 
unless  such  sheriff  shall  show  sufficient  cause 
to  the  court,"  etc. 

ilrmfleld  &  Turner,  for  appelhmt    A.  J. 

Burton,  for  appellee. 

COOK,  J.  (after  stating  the  case).  We  sus- 
tain his  honor  in  holding  that  the  cause  of 
his  delinquency,  as  stated  in  the  facts  found, 
"was  Insufficient  to  excuse  defendant  from 
the  penalty  Imposed  by  law.  The  impression 
that  the  summons  vvas  returnable  at  a  later 
date,  to  wit,  the  latter  part  of  August,  was 
not  made  by  his  reading  the  summons,  as  he 
should  have  done,  for  the  word  "August" 
docs  not  appear  therein.  The  "fifth  Monday 
before  the  first  Monday  in  September"  can- 
not come  the  latter  part  of  August,  so  his 
Impression  was  not  obtained  from  the  sum- 
mons which  he  received  and  was  "com- 
manded" to  serve.  Before  undertaking  to 
obey  the  precept,  he  should  have  read  and 
learned  its  contents,  and  known  what  he  was 
commanded  to  do.  This  he  neglected  and 
failed  to  do,  for  which  he  was  inexcusable, 
and  will  have  to  bear  the  burden  of  his  own 
(or  his  deputy's)  carelessness.  His  diligence 
in  undertaking  to  locate  the  defendant  and 
to  serve  the  summons  upon  him  when  he 
should  reach  the  county  was  incumbent  up- 
on him,  and  In  doing  so  he  only  discharged 
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his  duty  to  that  extent  But  holding  the 
summons  after  the  return  day,  for  the  pur- 
pose, as  he  conceived,  of  performing  his  duty 
and  accommodating  the  plaintiff,  \vas  a  mis- 
conception of  duty,  and  does  not  protect  him 
against  the  penalty.  To  accommodate  the 
plaintiff  was  no  part  of  his  duty.  An  officer 
should  discharge  his  duties  faithfully  and 
Impartially,  and  accommodate  his  acts  and 
doings  to  the  requirements  of  law  and  his 
oath  of  office,  and  not  to  aid  friends  and  fa-  , 
vorltes,  or  to  incur  the  favor  of  any  par- 
ticular person  or  persons.  Why  a  case  so 
utterly  devoid  of  merit  should  be  taken  by 
appeal  to  this  court,  we  are  unable  to  con- 
celve. 


McLBAN  et  al.  v.  BULLABD. 

(Supreme  Court  of  North  Carolina.    Nov.  18, 

1902.) 

BOUNDAJIIKS— QUESTION  FOR  JURY. 

1.  Where  testator's  will  attempted  to  divide 

his  land  between  two  sous,  and  in  an  action  by 

one  of  them  to  recover  his  share  the  dispute 

was  not  as  to  the  boundaries  of  the  land  Itself, 

but  the  question   was  where  it  was  situated 

with  respect  to  the  dividing  line  between  the 

two  brothers,   as  mentioned  in  the  will,   the 

question  was  one  for  the  Jury. 

Appeal  from  superior  court,  Scotland  coun- 
ty; McNeil,  Judge. 

Action  by  Mary  B.  McLean  and  others 
against  W.  W.  Bullard.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Bcversed. 

John  D.  Shaw,  Jr.,  for  appellants.  Jaa. 
A.  Lockhart,  for  appellee. 

MONTGOMEBY,  J.  The  testator  to  hia 
last  will  and  testament  devised  the  whole 
of  his  real  estate  to  his  two  sons,  and  under- 
took to  make  a  particular  division  of  it  be- 
tween them.  The  language  of  that  part  of 
the  will  Is  In  these  words:  "Unto  my  sons, 
Malcomb  and  Daniel,  I  also  give  and  be- 
queath all  the  lands  which  I  now  possess,  to 
be  divided  between  them  in  the  following 
manner,  to  wit:  Malcomb  shall  have  the 
hundred  acres  granted  to  Daniel  McCay,  ly- 
ing between  the  Big  Bay  and  the  Little 
Shoe  Heel;  also  the  fifty  acres  called  the 
•Watson  Tract,'  together  with  all  the  land 
I  own  on  the  east  side  of  the  branch  rising 
in  the  Hoop  Pole  Branch,  except  eight  acres 
of  the  last-mentioned  land,  which  I  hereby 
give  and  bequeath  to  my  said  daughter  Flora, 
to  be  located  by  the  side  of  said  branch. 
My  son  Daniel  shall  have  my  home  planta- 
tion, together  with  all  the  land  I  own  on 
the  west  side  of  the  branch,  except  eight 
acres  to  be  located  on  the  said  branch,  which 
I  give  and  bequeath  to  my  daughter  Isa- 
bella." 

If  the  dividing  line  between  the  brothers 
of  a  certain  portion  of  the  testator's  land,  to 
wit,  "the  branch  rising  in  the  Hoop  Pole 
Branch,"  la  to  stand,  then  there  wUl  remain 
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a  considerable  portion  of  the  land  derised 
to  Daniel  and  Malcomb  not  embraced  In  the 
attempted  partition  In  the  will;  for,  accord- 
ing to  the  evidence  of  the  witnesses  and  from 
the  map  Introduced,  there  is  no  branch  ris- 
ing in  the  Hoop  Pole  Branch.  There  is  a 
body  of  water,  a  little  north  of  the  center 
of  the  Watson  tract,  called  the  "Hoop  Pole 
Pond,"  and  there  is  a  branch  Issuing  out  of 
the  pond  and  running  southwardly  through 
another  tract,  caUed  the  "Williama  Tract," 
upon  which  was  the  home  settlement  of  the 
testator.  If  it  could  be  held  that  the  tes- 
tator InadTortently  wrote  "Hoop  Pole 
Branch"  for  "Hoop  Pole  Pond,"  we  are  met 
with  the  difficulty  that  with  such  construc- 
tion the  pond  would  be  the  source  of  Hoop 
Pole  Branch,  and  In  that  case  the  land  in 
dispute  would  lie  to  the  north  of  the  branch, 
and  not  to  the  west  of  it,  or  touching  it,  and 
therefore  it  would  not  have  been  allotted  in 
the  partition  attempted  under  the  will  to 
Daniel,  but  would  hare  remained  under  the 
general  devise,  to  be  partitioned  between  the 
brothers.  The  plaintiff  represents  Malcomb's 
Interest,  and  she  could  bring  the  action  to 
recov»  the  whole  of  the  tract  of  land,  for 
the  benefit  of  the  tenants  in  common.  There 
was  error  in  the  judgment  of  nonsuit. 

It  does  not  appear  that  there  is  mucli.  If 
any,  dispute  as  to  what  are  the  boundaries 
of  the  land,  the  recovery  of  which  is  sought 
in  the  action;  nor  was  there  any  trouble  in 
fixing  the  description  to  the  land  itself.  The 
only  question  is,  wh«e  is  it  situated  with 
respect  to  the  dividing  line  between  the  two 
brothers  as  is  mentioned  in  the  will?  and 
that  matter  Is  for  the  consideration  of  the 
Jury  under  instructions  from  the  court 

Error. 


EBCE  V.  AMERICAN  TBLEPHOMB  & 

TBIiBGRAPH  C!0.  et  al. 

<8aprMne  Oourt  of  North  Oarolina.     Nor.  IS, 

1902.) 

nBTANT-^NJimiBS-UNLOADINO  CAB  OT 

TELBPBONB  POUSS— BVIDBNCB 

-8OTOTCIBN0T. 

1.  Plaintiff  was  injwed  while  unloading  a 
car  load  of  telephone  poles,  and  there  was  evi- 
dence that  the  method  of  unloading  was  the 
usual  oue,  and  it  did  not  appear  that  there  was 
any  lack  of  the  necessary  hands,  or  that  the 
standards  on  the  cars  which  broke  were  infe- 
rior. Held,  that  a  nonsuit  should  have  been 
granted. 

Appeal  from  superlw  court  Guilford  coun- 
ty; Neal,  Judge. 

Action  for  personal  Injuries  by  J.  Q.  Keck 
against  the  American  Telephone  &  Telegraph 
Company  and  another.  Jndgmmt  for  plnin- 
tur  as  against  the  defendant  named,  and  it 
appeals.    Reversed. 

A.  B.  Andrews,  Jr.,  for  appellant  J.  A. 
Barringer,  for  appellee. 

MONTOOMERY,  J.  A  Judgment  upon  the 
verdict  was  entered  in  favor  of  the  defendant 


die  Atlantic  &  Yadkin  Railway  Company, 
and,  the  Jury  having  found  the  Issues  in  fa- 
vor  of  the  plaintiff  against  the  other  defend- 
ant the  American  Telephone  &  Telegraph 
Company,  Judgment  was  rendered  againat 
that  company  for  the  amount  of  the  recov- 
ery. 

The  circumstances  connected  with  the  in- 
cident or  transaction  connected  with  which 
the  negligence  of  the  defendant  the  triepbone 
company  was  imputed  were  substantially 
these:  The  defendant  railroad  company 
brought  on  its  ears  a  lot  of  tdephone  p<des 
from  Wilmington  to  a  point  a  little  nortli  of 
Greensboro,  shipped  to  the  defendant  tele- 
phone company.  N.  O.  Wood,  alleged  by  tike 
plaintiff  to  have  been  the  superlntoident  of 
the  defendant  telephone  company  (which  was 
denied  by  the  defendant),  employed  the  plain- 
tlfl  to  assist  in  the  unloading  of  the  cats. 
The  plan  adopted  for  unloading  was  to  cot 
the  standards  on  one  side  of  the  cars  about 
halfway  through,  and  then  to  send  hands  on 
top  of  the  poles  and  cot  the  wires  wlilch  ran 
across  the  top  aC  the  poles,  and  fastened  to- 
gether the  standards  on  both  sides  of  tlie 
cars.  Usually,  In  unloading  in  that  way, 
when  the  wires  were  cut  the  poles  would 
give  way,  and  easily  roll  off  on  that  aide 
where  the  standards  were  cat  When  the 
plaintiff,  howevw,  had  cut  the  last  wire,  and 
had  gotten  back  on  the  other  side  of  the  car, 
the  standards  on  the  opposite  side  (those  that 
had  not  been  cot  as  well  as  those  that  had 
been  cut)  gave  way,  and  the  plaintiff,  to- 
gether with  the  poles,  rolled  off  and  was 
hurt.  A  witness  (Goodman)  testified  that 
he  had  liad  experience  In  unloading  poles, 
that  he  was  employed  at  the  same  time,  and 
that  Keck  stood  where  It  was  usual  to  stand. 
He  said  further  that  the  poles  were  loaded 
in  the  usual  way.  "No  uaual  way  to  unload 
them.  You  can  onload  them  any  way.  Yon 
can  either  derrick  them  or  unload  them  with 
skids.  •  •  •  Both  Mr.  Wood  and  myself 
Instructed  Ke<^  how  to  cut  the  wires."  Jobn 
Rives  testlfled  that  "he  and  Keck  cot  wires 
on  the  top  of  the  standards.  •  •  •  That 
was  the  usual  way  of  unloading  ptdes.  There 
might  have  been  a  little  curve.  The  aide 
we  fixed  for  them  was  a  little  higher  Uian 
the  other."  There  was  no  evidence  that 
there  was  any  lack  of  hands  to  properly  un- 
load the  cars,  nor  was  there  any  evidence 
tending  to  show  that  the  standards  were  In- 
ferior or  unsound,  or  were  too  small  in  atae. 
Everything,  apparently,  was  in  proper  condl- 
Hoa  and  no  mishap  or  danger  anticipated. 
It  seems  to  have  been  an  accident— "an 
event  from  an  tmknown  cause,"— and  the 
defendant's  motion  for  Judgment  of  nonsuit 
against  the  plaintiff  ought  to  have  been 
granted. 

Ordinarily  we  would  consider  the  mattos 
concerning  the  other  defense  set  op  by  the 
defendant  vie.,  that  the  telephone  line  of  the 
defendant  was  being  constructed  by  an  inde- 
pendent contractor  at  the  time  of  .the  acd- 
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dent  But  as  It  appeared  In  eridence  that 
there  waa  a  contract  in  wrttlng  between  the 
defendant  telephone  company  and  the  South- 
em  Bell  Telephone  Company  concerning  the 
construction  of  the  line,  In  the  possession  of 
the  defendant  though  not  before  the  court,  It 
will  be  better  to  await  the  production  of  that 
paper,  In  case  there  Is  another  trial  and  that 
defense  is  relied  on.  The  contents  of  that 
contract  were  not  allowed  by  his  honor  to  be 
given  in  evidence,  but  there  was  evidence  to 
the  effect  that  Wood  was  In  the  employment 
of  the  Southwn  Bell  Telephone  Company  at 
the  time  of  the  accident  and  that  that  com- 
pany was  doing  the  work.  In  what  capacity 
It  was  doing  the  work,— whether  as  agent  or 
as  an  independent  contractwr-nmst  be  deter- 
mined by  the  written  contract 

New  trial  In  behalf  of  the  defendant  the 
American  Telephone  &  Telegraph  Company, 
for  the  ttror  pointed  out    New  trItL 


STATE  V.  HINTON. 
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1902.) 

H0A0S-40A0  DTTTT— RS8IDBNCB— BVIDBNCB. 

1.  On  a  iwoBecatlon  for  f  aUIng  to  do  road  duty 
ia  a  certain  township  it  appeared  that  at  the 
time  defendant  was  Biunmoned  he  was  working 
and  residing  in  the  township,  and  had  been 
there  aboot  8  weeks  under  an  agreement  to 
stay  60  days;  that  he  had  a  regular  positioulE 
a  dty,  where  he  voted  and  paid  taxes,  mi 
wife  was  with  Um  in  the  township,  and  had 
moved  her  belongings  there.  Htld,  u>at  defend- 
ant was  not  liable  to  road  daty< 

Appeal  from  superior  court,  Wake  county; 
O.  H.  Allen,  Judge. 

Ivey  Hlnton  was  convicted  of  refusing  to 
do  road  duty,  and  he  appeals.    Beversed. 

TboB.  M.  Argo,  for  appellant  The  Attor- 
ney General,  for  the  State. 

DOUOLAS,  J.  The  defendant  was  convict- 
ed of  refusing  to  work  the  public  roads  in 
Wake  Forest  township,  he  being  a  resident  of 
tiie  city  of  Raleigh.  But  one  point  need  be 
considered  for  the  determination  of  this  case, 
as  It  strikes  at  the  root  On  the  trial  the 
court  below  was  asked  by  the  defendant  to 
instruct  the  Jury  that  "If  they  believed  the 
evidence  as  a  whole,  the  defendant  was  enti- 
tled to  a  verdict  of  not  guilty."  This  was  re- 
fused by  the  court  who,  In  Beu  thereof,  char- 
ged the  Jury  that,  "if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  left  Raleigh  with  his  wife  and 
went  to  Mr.  Haywood's,  his  wife  taking  all  of 
her  things  with  her  from  Mr.  Adams',  and 
the  defendant  having  a  sleeping  room  at  the 
Baptist  University,  where  he  slept  as  a  serv- 
ant, but  lived  with  his  wife,  and  during  the 
vacation  at  the  college  they  went  to  Mr.  Hay- 
wood's under  an  agreement,  she  to  cook  for 
an  indeflnlte  period  and  he  to  work  as  a  labor- 
<v  for  two  months  unless  called  back  sooner. 


and  he  was  not  so  called  back,  and  while  he 
was  BO  working  he  was  summoned  to  work 
the  road,  being  one  of  the  hands  on  Hay- 
wood's plantation,  and  had  willfully  refused 
to  work,  they  should  find  the  defendant 
guilty."  In  the  charge,  as  well  as  the  refusal 
to  charge,  there  was  error.  It  appears  from 
the  evidence  that  the  defendant  had  perma- 
nent employment  in  the  city  of  Raleigh, 
where  be  worked  for  at  least  10  months  in  the 
year,  and  where  he  paid  taxes  and  voted. 
He  worked  at  the  Baptist  University,  where 
he  also  slept;  but  says  that  be  lived  with  bis 
wife  at  Mr.  Adams'.  Whether  he  meant  that 
he  took  his  meals  at  the  latter  place,  or  mere- 
ly considered  it  his  home,  does  not  clearly  ap- 
pear; nor  do  we  think  It  material,  aa  botii 
places  are  in  Raleigh.  During  the  vacation 
at  the  university  he  was  permitted  to  work 
elsewhere,  and  he  made  a  contract  to  work 
on  Mr.  Haywood's  farm  for  60  days,  unless 
sooner  recalled  to  the  university,  to  pay  off  an 
old  debt.  His  wife  also  worked  at  the  same 
I^ce,  and  for  the  same  purpose,  she  receiv- 
ing l|^  per  month,  with  board,  for  her  serv- 
ices, and  be  $7.  That  they  should  both  work 
during  their  vacation  at  such  moderate  wages 
to  pay  off  an  oH  and  uncollectible  d^bt,  is 
to  their  credit  We  say  "uncollectible"  be- 
cause he  appealed  In  forma  pauperis.  The 
defendant  did  not  acquire  a  residence  la 
Wake  Forest  township,  where  he  had  been 
only  three  weeks  when  summoned  to  work 
the  road;  nor  is  there  any  evidence  tending 
to  show  that  he  had  any  snch  intentiim.  On 
the  contrary,  all  the  evidence  tends  to  invve 
that  he  was  there  purely  for  a  temporary  pur- 
pose, with  the  expressed  intention  of  return- 
ing to  Raleigh  on  or  befWe  the  expiration  of 
the  60  days.  But  it  is  contended  that  he  ac- 
quired a  temporary  residence  at  Haywood's, 
still  retaining  his  domicile  in  Raleigh.  Sup- 
pose be  had  worked  around  by  the  week  or 
day;  would  he  have  been  liable  to  work  on  ev- 
ery road  near  which  he  happ«ied  to  be  when 
the  road  hands  were  called  out?  Again,  It  is 
urged  that  his  wife  "moved  her  things  to  Mr. 
Haywood's."  Whether  she  carried  them  on 
her  head  or  in  a  two-horse  wagon  does  not  ap- 
pear. In  any  event  we  are  not  prepared  to 
say  that  the  temporary  location  of  a  wife's 
personal  belongings  draws  to  them.  In  law, 
the  residence  of  the  husband.  We  have  de- 
cided this  case  upon  the  reason  of  the  thing, 
which  does  not  seem  to  be  in  conflict  with 
any  authorities  or  precedents  called  to  our  at- 
tention. We  do  not  think  that  the  law  in- 
tends to  impose  upon  any  one  the  double  bur- 
den of  wmrking  tJie  roads  In  different  districts 
at  the  same  time;  and,  as  the  defendant  had 
paid  taxes  for  working  the  streets  of  Raleigh, 
—admittedly  the  place  of  bis  domicile,— we 
do  not  think  he  could  be  required  to  work 
the  roads  in  any  or  every  district  where  he 
happened  to  be  temporariljr  employed. 
New  trial. 
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DOHSETT  T.   CLEMENT-ROSS   MFG.  CO. 

(Snpreme  Conrt  of  North  Carolina.     Not.  11. 
1902.) 

RELEASE— PERSONAL  INJURIES— PRAUD—NEO- 
LIQENCE— QUESTIONS  FOR  JURY— BVIDBNCB 
—PLBADINQ— ASSUMPTION  OF  RISK. 

1.  In  an  action  by  a  servant  for  injuries.  It 
appeared  that  defendant's  agent  prepared  a  re- 
lease without  plaintiff's  knowledge;  tliat  tbe 
aeent  and  defendant's  physician,  who  attended 
plaintiff,  went  to  plaintiff's  house  to  get  him 
to  sign  it;  and  that  plaintiff  could  neither  read 
nor  write.  According  to  plaintiff's  testimony, 
the  paper  was  not  all  read  to  him,  or  was  in- 
correctly read,  so  that  he  did  not  know  he  was 
signing  a  release,  but  understood  that  he  was 
to  sign  it  so  thnt  the  doctors  could  get  their 
pay,  and  plointiff  $15  for  lost  time.  The  re- 
lease was  stated  to  be  in  consideration  of  $95 
paid  to  plaintiff,  and  it  was  admitted  that  only 
$15  was  paid.  Held,  that  the  Question  of  fraud 
in  procuring  the  release  was  properly  left  to 
the  junr. 

2.  \N  hile  inadequacy  of  consideration  may 
not,  alone,  be  sufficient  to  set  aside  a  release, 
it  IS  proper  evidence  to  be  considered  on  an 
issue  of  fraud  in  obtaining  it 

3.  In  an  action  by  a  servant  for  injnries.  It 
was  proper,  on  cross-examination,  for  the  pur- 
pose of  impeachment,  to  ask  defendant's  physi- 
cian, who  attended  plaintiff  and  participated  in 
procuring  a  release,  whether  he  had  not  wit- 
nessed several  other  releases  of  the  same  char- 
acter for  defendant. 

4.  The  defense  of  assumption  of  risk  by  the 
gervaut  must  be  pleaded. 

5.  Plaintiff,  standing  in  an  open  space,  4  feet 
long  and  18  or  20  inches  wide,  was  riequired 
to  work  a  sweep  to  which  was  attached  a  block 
and  tackle  by  which  he  was  to  raise  heavy 
logs.  It  was  in  evidence  that  a  person  could 
work  there  without  getting  hurt,  but  also  that 
five  other  persons  had  been  injured,  Beld,  that 
the  question  whether  the  place  was  reasonably 
safe  was  properly  left  to  the  jury. 

6.  In  an  action  by  a  servant  for  injnries  dn* 
to  his  coat  sleeve  being  canght  in  uncovered 
cogwheels,  testimony  t£at  five  other  persona 
working  at  the  same  place  and  at  tbe  same 
work  had  been  caught  In  the  same  manner 
was  admissible. 

Appeal  from  superior  conrt,  Davidson 
connty;  Shaw,  Judge. 

Action  by  Arthur  Dorsett  against  tbe  Cle- 
ment-Ross Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

P.  H.  C.  Cabell  and  Glenn,  Manly  &  Hen- 
dren,  for  appellant  Emery  B.  Baper,  for 
appellee. 

FURCUES,  O.  J.  The  defendant  is  a  cor- 
poration engaged  In  manufacturing  veneer- 
lug,  and  tbe  plaintlCC  was  an  employ^  of  de- 
fendant at  the  time  he  received  the  Injury 
complained  of,  and  this  action  is  brought  for 
damages.  The  plalntitr  alleges  that  his  busi- 
ness at  tbe  time  of  the  injury,  as  It  bad  been 
for  the  pnst  four  or  five  days,  was  to  hoist 
logs  or  blocks  by  means  of  a  sweep,  to  wbicb 
was  attached  a  block  and  tackle;  that  the 
blocks  were  raised  in  this  way  from  the 
floor  of  tlie  building,  a  distance  of  some  4 

^t  i.  See  MaBter  and  Servant,  vol.  Si,  Cent.  Die  | 


feet,  swung  around  to  the  machine,  and  then 
fastened;  that  It  was  also  a  part  of  his  duty 
to  sweep  th«n  oil  with  a  broom,  which  fvas 
kept  hanging  on  tbe  post  of  tbe  sweep  or 
crane  for  that  pnrx)08e;  that  he  had  Just 
hoisted  a  block,  placed  It  upon  the  machine, 
swept  It  off,  and  was  in  the  act  of  hangins 
up  the  broom,  when  he  was  Injured.  This 
machine  consisted  of  a  large  knife  or  blade 
that  cut  or  pared  the  veneering  from  tbe 
blocks  as  they  were  made  to  revolve  by 
means  of  powerful  cogrwbeels.  These  cog- 
wheels were  on  a  piece  of  shafting,  4  feet 
and  1  inch  from  each  other,  and  about  17 
inches  In  diameter,  and  worked  by  otber 
smaller  cogwheels.  The  evidence  further 
tends  to  show  ttiat  the  space  in  which  the 
plaintiff  had  to  stand  to  do  his  work  was 
about  4  feet  long  and  about  18  or  20  inches 
wide,  and  in  this  space  stood  the  post  of  the 
crane  oa  which  tbe  broom  hung.  These  cog^ 
wheels  were  not  boxed  or  covered,  and,  as 
the  plaintiff  turned  and  was  in  the  act  of 
hanging  up  the  broom,  his  coat  sleeve  was 
caught  in  the  exposed  cogwheels,  which  had 
been  put  in  motion,  and  Ills  arm  drawn  In 
and  80  badly  mangled  that  it  was  necessary 
to  amputate  It  near  the  shoulder  Joint  It 
was  no  part  of  the  plaintiff's  duty  to  start 
or  run  the  machine.  Tbe  plaintiff  alleges 
that  his  injury  was  caused  by  tbe  negUgence 
of  tbe  defendant  and  without  fault  or  negli- 
gence on  his  part  Tbe  inrinclple  ground 
complained  of  as  negligence  on  tbe  i>art  of 
the  defendant  was  the  limited  space  the 
plaintiff  bad  to  work  in,  and  the  uncovered 
condition  of  the  cogwheels,  which,  he  says, 
could  have  been  easily  covered,  withont  af- 
fecting the  running  or  tbe  efficiency  of  tbe 
machine.  The  defendant  answered  the  com- 
plaint and  admits  tbe  injury,  and  that  the 
cogwheels  mentioned  in  the  complaUit  were 
uncovered,  but  denies  that  it  was  due  to  the 
carelessness  or  the  negligence  of  the  defend- 
ant that  they  were  not  covered,  and  alleges 
that  it  was  neither  careless  nor  negligent  not 
to  have  them  covered,  and  that  the  plaintiff 
was  injured  by  reason  of  his  own  careless- 
ness and  negligence.  The  defendant  also 
pleads  in  discharge  of  any  right  of  action 
tbe  plaintiff  may  have  bad  against  it  on  ac- 
count of  said  Injury  a  release  and  discharge 
given  tbe  defendant  by  the  plaintiff  since  he 
received  the  injury.  To  this  release  the 
plaintiff  replied,  and  alleged  that  it  was  pro- 
cured by  fraud,  deception,  and  undue  In- 
fluence. 

This  presents  the  first  question  for  our  con- 
sideration, as  it  is  a  bar  to  the  plaintiff's 
right  to  recover,  whatever  the  merits  of  his 
case  may  be,  unless  It  is  set  aside.  And  it 
is  not  for  us  to  say  whether  it  was  properly 
procured  or  not  This  was  a  matter  for  the 
Jury,  if  there  was  such  evidence  as  to  au- 
thorize the  court  in  submitting  the  question 
to  them,  and  as  to  whether  evidence  was  al- 
lowed to  go  to  the  Jury  over  the  objection 
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«f  the  defeudant  tliat  ought  not  to  have  been 
allowed,  or  that  the  Judge  erroneously  Inr 
ctmcted  the  Jury  as  to  the  law  involTed  In 
the  trial  of  the  Issue,  or  refused  properly  to 
Instruct  the  Jury  when  requested  to  do  so. 
And  It  is  not  our  duty  to  undertake  to  recon- 
cile conflicting  testimony,  nor  to  say  what 
weight  or  credit  should  be  given  to  such  tes- 
timony. Indeed,  in  considering  this  ques- 
tion as  to  whether  there  was  evidence  rea- 
sonably tending  to  establish  fraud  in  pro- 
curing the  release,  we  can  only  consider  that 
which  tends  to  show  fraud,  as  the  Jury  might 
have  believed  it;  and  not  have  believed  that 
tending  to  disprove  the  fraud.  But  this  evi- 
dence must  be  -more  than  a  scintilla,— more 
than  to  raise  a  suspidou  or  belief;  but  it 
must  be  such,  if  believed,  as  ought  to  satisfy 
a  reasonably  fair  mind  that  the  release  was 
not  obtained  fairly  and  was  not  without  con- 
sideration. Harding  v.  Long,  103  N.  a  1, 
9  S.  E.  445.  14  Am.  St  Hep.  776.  It  there- 
tore  becomes  our  duty  to  examine  this  ques- 
tion upon  the  evidence  in  the  cose  which 
tends  to  show  fraud  in  its  procurement  The 
plaintiff  says  it  does  not  have  the  appearance 
of  a  business  transaction,  in  which  parties 
arc  expected  to  deal  on  equal  terms;  that  the 
plaintiff  was  not  consulted  as  to  the  terms 
of  this  contract  (release);  that  it  was  prepared 
In  ThomasviUe  by  the  agent  of  the  defendant 
without  his  knowledge,  and  that  the  terms 
were  fixed  by  the  defendant  or  its  agent  with- 
out the  knowledge  or  consent  of  the  plaintiff; 
that  the  release  being  prepared  on  the  IStb 
of  March  (the  plalntitC  having  been  injured 
on  the  5tb  day  of  February),  ttae  superintend- 
ent (Finney)  of  defendant's  factory  and  Dr. 
Julian,  the  physician  of  the  defendant  who 
amputated  the  plaintiff's  arm  and  attended 
him  while  sick  from  the  injury,  go  to  the 
plnlntUTs  bouse,  2Mt  miles  in  the  country, 
to  get  him  to  sign  it  When  tbey  got  to 
plaintiff's,  be  was  at  the  bam,  and  the  fol- 
lowing Is  fbe  plaintiff's  statement  of  what 
occurred:  "Finney  did  not  ask  me  what 
doctor  I  wanted.  I  told  him  I  wanted  Dr. 
Mock.  I  live  two  and  a  half  miles  from 
ThomasviUe.  Was  In  the  bam,  pushing  back 
bay.  Julian  and  Finney  came  in  Julian's 
buggy.  Julian  spoke  and  said,  'What  are 
you  doing  up  here?'  and  I  spoke  and  said 
a  few  words,  and  one  of  them  said,  'Ck)me 
down.  I  want  to  talk  with  you.'  And  I 
went  down,  and  we  went  up  to  the  bars,  and 
Finney  said,  '¥ou  were  up  the  other  day  to 
get  money  to  get  clothes,'  and  I  said,  'Tes, 
sir;'  and  he  said,  'We  have  a  paper  here  for 
you  to  sign,  so  the  doctors  can  get  up  their 
money.'  And  Dr.  Julian  said,  "Yes;  Dr.  Hill 
is  pushing  on  me.  So  is  Dr.  Bird.  Ton  will 
sign  the  paper,  so  we  can  get  our  money, 
and  they  will  pay  you  $15  for  your  time.'  I 
said  I  would  rather  not  do  that  now, — would 
rather  see  3fr.  Clement,  the  man  that  owned 
the  factory;  and  Dr.  Julian  said,  'There  is 
Mr.  Finney.    He  will  do  as  well;'  and  he  did 


not  think  Mr.  Clement  would  do  any  better 
than  that,  and  pay  me  my  time,  like  be  had 
done  all  the  rest  of  the  boys;  and  we  talked 
on  awhile,  and  I  said  I  would  rather  go  and 
see  my  wife.  Dr.  Julian  said,  'Aren't  you 
21  years  old?  She  has  nothing  to  do  with 
it'"  He  says  nothing  was  said  to  him 
about  its  being  a  release,  and  he  thought  it 
was  a  paper  to  enable  Dr.  Julian  to  get  his 
money,  and  to  pay  him  $15  for  lost  time 
when  he  was  not  able  to  work.  He  says  the 
paper  was  partly  read  over  to  him,  and  he 
will  not  say  it  was  not  all  read;  but  if  it 
was,  he  did  not  understand  it  to  be  a  re- 
lease of  defendant's  liability  to  him  for  dam- 
ages; that  he  is  an  ignorant  man,  and  cannot 
read  or  write,  except  bis  name.  This  paper 
was  not  required  to  be  probated  and  reg- 
istered, but  after  the  plaintiff  had  signed  it 
and  Finney  and  Julian  had  witnessed  it  they 
would  not  pay  him  the  $15  until  he  went  be- 
fore a  notary  public  and  acknowledged  the 
same.  The  release  is  stated  to  be  in  consid- 
eration of  $95  paid  the  plaintiff,  when  it  is 
admitted  that  he  was  only  paid  $15.  This 
they  undertake  to  explain  by  saying  that  the 
other  $80  was  paid  Dr.  Julian  for  medical 
services  in  amputating  the  plaintiff's  arm 
and  attending  him  while  sick  from  tbe  In- 
Jury.  But  Dr.  Julian  says  that  his  bill  was 
against  the  defendant;  that  plaintiff  owed 
him  nothing,  and  be  thought  Finney  would 
have  paid  him  any  bill  he  would  have  pre- 
sented to  him.  Taking  this  evidence  to  be 
true,— treating  it  as  uncontradicted,  as  we 
must  do  in  passing  upon  this  question,— we 
cannot  say  it  should  not  have  been  left  to 
the  Jury  to  say  what  it  proved.  Cox  v.  Rail- 
road Co.,  123  N.  C.  604,  31  S.  B.  848;  Hard- 
ing V.  Long,  103  N.  O.  1,  9  S.  E.  445,  14  Am. 
St  Rep.  775i  We  say  this,  recognizing  the 
law  to  be,  as  contended  by  defendant  that 
an  instrument  of  writing  should  not  be  set 
aside  for  fraud  unless  tbe  fraud  is  fully  es- 
tablished, and  that  where  a  party  to  th« 
writing  can  read,  and  has  the  opportunity, 
and  does  not  do  so,  no  other  clrcumstancea 
occurring  or  connected  therewith,  the  party 
signing  cannot  have  the  instrument  set  aside 
upon  the  grotmd  that  he  was  deceived  as  to 
Its  contents;  and  the  party  that  cannot  read, 
and  does  not  ask  that  the  paper  be  read,  is 
in  the  same  fix  as  if  he  could  read  and  did 
not  do  so.  But  where  a  party  cannot  read, 
and  the  paper  is  read  to  him  Incorrectiy,— 
falsely,— the  signer  may  have  it  set  aside  for 
fraud.  Cutler  v.  Lumber  Co.,  128  N.  C.  477, 
89  S.  B.  SO.  In  this  case  the  plaintiff  cannot 
read,  and,  taking  his  evidence  to  be  true, 
the  paper  was  not  all  read  to  him,  or  it  was 
not  correctiy  read,  as  he  says  that  he  heard 
nothing  said  about  a  release,  and  thought 
from  what  he  heard  that  he  was  signing  a 
certificate  to  enable  the  doctor  to  get  his 
pay,  and  to  get  $16  pay  for  the  time  he  had 
lost  on  account  of  tbe  injury.  The  fact  that 
the  release  was  prepared  upon  the  tarma  ilz- 
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ed  by  the  defendant,  wltbout  the  knowledge 
or  concurrence  of  the  plaintiff,  and  sent  out 
there  bj  the  defendant's  agent,  Finney,  and 
Dr.  Julian,  who  had  so  recently  successfully 
treated  the  plaintiff,— an  ignorant  man,  likely 
to  be  Influenced  by  the  doctor,— and  the  fact 
that  the  doctor  participated  In  urging  him  to 
sign  the  paper  In  order  that  he  might  get  his 
pay,  when  he  admitted  his  bill  was  against 
the  defendant,  and  be  thought  the  defendant 
would  pay  any  bill  that  he  would  present  to 
it,  and  the  fact  that  he  objected  to  the  plain- 
tiff seeing  bis  wife  before  he  signed  the  pa- 
per, and  that  they  had  him  to  go  and  ac- 
knowledge it  before  a  notary  public  before 
they  would  pay  him  the  $15,  are  such  things 
as  do  not  ordinarily  take  place  In  open,  fair, 
and  even-handed  transactions.  And  while 
we  are  of  the  opinion  that  written  contracts, 
entered  into  with  deliberation,  where  the  par- 
ties are  at  arm's  length  and  on  even  terms 
with  each  other,  should  not  be  disturbed  upon 
slight  evidence,  we  must  hold  (looking  at  the 
plaintiff's  evidence  as  we  should)  that  the 
court  committed  no  error  In  submitting  this 
issue  to  the  Jury. 

Nor  do  we  see  that  the  court  erred  in  its 
instructions  to  the  Jury,  or  In  refusing  to 
give  Instructions  not  substantially  given  In 
the  charge.  The  court  charged  the  Jury 
that  the  plaintiff  admitted  he  signed  tBe  re- 
lease, and  "unless  the  plaintiff  has  shown  by 
the  greater  weight  of  the  evidence  that  Its 
execution  was  fraudulently  procured  by  the 
defendant's  agents,  you  will  And  this  Issue, 
'No.' "  This,  we  think,  taken  In  connection 
with  the  rest  of  the  charge,  was  a  correct 
Instruction,  and  substantially  covered  that 
part  of  the  defendant's  prayers  upon  this  is- 
sue that  were  proper  and  were  not  given. 

It  Is  true  that  Inadequacy  of  consideration 
alone  is  not  sufficient  to  set  aside  a  wrlttrai 
Instrument,  "unless  the  consideration  Is  so 
Inadequate  as  to  shock  the  moral  senses, 
and  cause  reasonable  persons  to  say  he  got 
It  for  nothing."  But  It  Is  proper  evidence  to 
be  considered  upon  an  issue  of  fraud,  and 
may,  in  connection  with  other  evidence  and 
circumstances  tending  to  show  fraud,  be 
sufficient  to  establish  the  fraud  and  to  set 
aside  the  instrument.  McLeod  v.  Uullard, 
84  N.  C.  515.  And  the  rule  to  be  observed 
In  cases  where  the  validity  of  the  instnunent 
is  attacked  upon  the  ground  of  fraud  Is  the 
preponderance  or  the  greater  weight  of  the 
evidence.  Harding  v.  Long,  103  N.  O.  1,  9 
S.  B.  445,  14  Am.  St.  Rep.  775,  where  the 
distinction  Is  drawn  between  cases  for  the 
reformation  of  the  instrument  and  those 
sought  to  be  set  aside  for  fraud.  But  tak- 
ing the  plaintiff's  evidence  to  be  true,  it 
would  seem  that  there  was  no  real  consid- 
eration to  support  this  release.  He  says  that 
$80  was  to  be  paid  to  Dr.  Julian  for  his 
medical  services;  and  Dr.  Julian  testified 
that  the  plaintiff  owed  him  no  medical  bill; 
that  he  was  employed  by  the  defendant,  and 
his  bill  was  against  the  defendant;   and  the 


plaintlfl  says  that  the  $16  he  got  was  for  the 
time  he  lost  on  account  of  the  injury. 

Dr.  Julian,  a  witness  for  the  defendant 
who  participated  in  procuring  the  release, 
was  asked  on  cross-examination  if  he  had 
not  witnessed  several  other  releases  of  this 
character  for  the  defendant  This  question 
was  allowed,  and  the  defendant  excepted. 
It  was  evidently  Intended  as  an  impeaching 
question,  and  for  that  purpose  it  was  not  Im- 
properly allowed. 

This  leaves  the  question  of  negligence  to 
be  determined.  The  court  refused  to  submit 
an  issue,  or  to  give  the  defendant's  prayor 
for  instruction  as  to  the  voluntary  assump- 
tion of  risk  by  the  plaintiff,  upcm  the  ground 
that  It  was  not  pleaded.  It  has  been  held 
by  this  court  that  the  voluntary  assumptloa 
of  risk  Is  like  contributory  negligence  In 
this  respect;  that  it  is  a  plea  in  the  nature 
of  confession  and  avoidance.  Bolden  y.  Ball- 
way  Co.,  123  N.  O.  814,  81  S.  E.  861.  And 
this  being  so,  like  contributory  negligence  It 
must  be  pleaded,  and  the  burden  of  proof 
to  sustain  It  is  on  the  defendant  We  do 
nof  think  this  conflicts  with  Rlttenhonsc  ▼. 
Railway  Co.,  120  N.  C.  644,  26  8.  B.  922. 
It  Is  not  held  In  that  case  that  It  was  not 
necessary  to  plead  voluntary  assumption  of 
risk,  but  this  defense  might  be  submitted 
In  the  same  Issue  with  that  of  contrlbatory 
negligence.  But  this  practice  has  since  been 
condemned  by  the  court,  with  a  suggestion 
that  It  Is  better  to  submit  a  separate  issue 
as  to  assumption  of  risk,  when  it  is  pleaded. 
The  decision  In  Rlttenhouse's  Case  npoa  this 
point  was  only  a  ruling  as  to  a  matter  of 
practice,  and  not  as  to  the  substance  of  the 
matter  at  issue.  Only  such  issues  should  be 
submitted  as  are  raised  by  tlie  pleadings. 
And  this  defense  was  not  pleaded,  and  there 
was  nothing  in  the  pleadings  upon  which  to 
base  such  an  Issue.  If  it  bad  been  pleaded, 
it  would  have  been  the  duty  of  the  court  t» 
submit  the  Issue,  but  It  cannot  be  error  not 
to  do  so  when  it  was  not  pleaded.  What 
effect  it  would  have  had  upon  the  tAa.1  If  it 
had  I)een  pleaded,  and  an  Issue  submitted, 
we  cannot  say,  as  the  court  charged  the 
Jury  "that  when  one  person  enters  Into  the 
employment  of  another,  be  assumes  such 
risks  as  are  ordinarily  Incident  to  his  employ- 
ment." All  such  machinery  as  this  was  is 
to  some  extent  dangerous,  Imt  this  alone  does 
not  make  Uie  owner  and  employer  liable  for 
damages,  but  it  Is  the  negligence  of  the  de- 
fendant In  not  providing  safe  machinery  and 
a  reasonably  safe  place  tor  the  employfi  to 
work.  And  the  general  rule  is  that  if  the 
employer  furnishes  such  machinery  as  is  In 
general  use,  this  is  sufficient  He  is  not 
boimd  to  provide  the  latest  and  most  im- 
proved machinery.  It  was  not  shown  tltat 
this  was  such  machinery  as  was  in  general 
use,  but  It  was  shown  that  It  was  a  "stand- 
ard machine,"  which  may  mean  that  It  wa» 
such  as  was  in  general  use.  But  the  ques- 
tion   does    not   entirely   depend   upon   this. 
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Standard  machinery  may  be  more  than  or- 
dinarlly  dangerous,.  If  not  properly  or  Bnltably 
located  bo  as  to  enable  the  employ 6s  to  do 
their  work  with  reasonable  safety,  and  ft  la 
the  duty  of  the  employer  to  do  this.  Myers 
V.  Lnmber  Oo.,  129  N.  C.  252,  S9  S.  B.  960. 
It  la  dlfflcolt  for  na  to  understand  this  so 
well  aa  the  Jury  who  heard  the  evidence  and 
tried  the  case.  The  evidence  discloses  the 
fact,  as  we  understand  It,  that  there  waa 
an  open  space,  some  4  feet  long  and  18  or 
20  inches  wide,  for  the  plaintiff  to  stand 
In  to  work  a  sweep  or  crane  to  which  was 
attached  a  block  and  tackle  by  which  he 
was  to  raise  heavy  logs  or  blocks,  and  to 
awing  them  over  and  upon  the  veneering  ma- 
chine, run  by  these  powerful  cogwheels.  It 
was  In  evidence  that  a  person  could  work 
there  without  getting  hurt,  but  It  was  also 
In  evidence  that  Ave  other  persons,  working 
in  this  place  and  doing  the  same  work  the 
plaintiff  waa  doing,  had  been  caught  In  these 
c<^rwheels.  A  man  engaged  In  such  work 
cannot  always  be  on  special  guard  against 
such  danger.  It  seems  to  ns  that  the  five 
■imllar  caaea  which  had  occurred  before 
would  have  been  sufficient  notice  to  an  or- 
dinarily prudent  man  that  there  waa  some- 
thing wrong,  and  would  have  caused  him  to 
provide  against  it  by  enlarging  the  space  or 
oo^erlng  the  cogwheels.  The  evidence,  we 
think,  tends  to  show  that  it  was  not  a  rea- 
sonably safe  place  to  work,  with  those  power- 
ful cogwheels  uncovered.  And  this  is  all  we 
have  to  decide,— that  there  was  evidence  tend- 
hig  to  show  this,— and  then  It  was  a  ques- 
tion for  the  jury.  Cox  v.  RaUroad  Co.,  123 
N.  C.  604,  31  S.  B.  848. 

This  case  is  easily  distinguished  from  Am- 
ley  y.  Tobacco  Co.,  130  N.  C.  34,  40  S.  B. 
819.  There  voluntary  assumption  of  risk  waa 
pleaded,  and  the  case  is  put  upon  that  ground, 
but  the  facts  In  that  case  are  entirely  dif- 
ferent from  this.  The  cogwheel  In  that  case 
was  seven  feet  above  the  floor,- put  there 
by  the  plaintiff,  who  was  employed  to  su- 
perintend and  run  the  machine.  The  plain- 
tiff stumped  his  toe  and  fell  on  the  wheel, 
and  It  was  but  an  accident.  If  he  bad  not 
volimtarily  assumed  the  risk. 

The  defendant  objected  to  the  question 
asked  by  the  plaintiff  to  show  that  other  per- 
sons had  theretofore  been  caught  by  these 
cogwheels,  working  at  the  same  place  and 
at  the  same  work  the  plaintiff  was.  But 
we  think  this  evidence  was  competent  for 
the  purpose  of  showing  the  dangerous  loca- 
tion and  situation  of  the  place  furnished 
the  plaintiff  to  work  in,  and  to  fix  the  de- 
fendant with  notice  of  such  danger.  The 
plaintiff  says  that  he  had  not  been  there 
long,  and  had  not  heard  of  the  others  being 
caught  by  these  wheels  when  he  was  hurt. 

It  seems  to  us  that  the  question  of  con- 
tributory negligence  was  fairly  submitted  to 
the  Jury,  and  upon  a  review  of  the  whole 
case  we  see  no  error.  The  Judgment  la  ut- 
flnned. 


FINCH  T.  PINCH  et  at 

(Supreme  Court  of  North  Carolina.    Nor.  i&, 
1902.) 

EJECTMENT  —  EYIOBNCB  —  JCDOMBNT  ROhL  — 
JUDGMENT— PERSONS  BOUND— COMMIS- 
SIONER'S DEED— INSTRUCTIONS. 

1.  In  ejectmeut,  plaintiff  claimed  that  F.  pvp- 
chased  the  land  from  the  common  soarce  of  ti- 
tie,  and  had  it  conveyed  to  his  bod  to  defraud 
creditors,  while  defeudant,  F.'s  wife,  claimed 
that  the  deed  waa  not  made  to  the  sou,  but  was 
made  to  her.  Plaintiff  claimed  titie  under  a 
commissiouer's  deed  in  pursuance  of  a  sale  of 
the  laud  iu  an  action  against  F.  and  his  son  to 
have  the  conveyance  to  the  son  set  aside  aa  a 
fraad  ou  F.'s  creditors,  in  which  plaintiff  re- 
covered judgment.  Held,  that  the  commission- 
er's deed  and  the  judgment  roll  in  the  prior 
action  were  admissible  as  an  estoppel  as  against 
defendants  F.  and  iiis  sou,  and  as  a  Imk  In 
plaintiff's  chain  of  titie. 

2.  An  instruction  that  the  burden  was  on 
plaintiff  to  show  that  the  deed  was  from  the 
common  source  to  the  son,  and  that,  if  tlie  jary 
foond  such  to  be  the  fact,  they  sboold  find  that 
there  was  no  deed  from  the  common  source  to 
the  wife,  and  that  plaintiff  was  entitled  to  re- 
cover, was  proper. 

3.  Where,  iu  ejectment,  it  was  not  contended 
that  defendant's  husband  had  ever  had  titie, 
but  the  issue  waa  whether  the  deed  from  the 
common  source  was  made  to  the  defendant's 
son  or  bis  wife,  it  was  not  error  to  exclude  a 
•herifTs  deed  to  the  wife  purporting  to  convey 
the  property  in  pursuance  of  a  sale  under  an 
execution  against  the  husband. 

4.  Where  defendant's  wife  was  not  a  party  to 
a  suit  to  hare  an  allef^ed  conveyance  to  defend- 
ant's sou  set  aside  as  a  frand  ou  creditors,  an 
Instnictiou,  in  a  subsequent  action  of  ejectment 
against  him,  that  she  was  not  "bound  by  tlw 
judgment  entered  in  such  suit,  was  not  error. 

Appeal  from  superior  court,  Davidson 
county;   Shaw,  Judge. 

Action  by  S.  3.  Finch  against  3.  W.  FUicli 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Walsw  &  Walser  and  Long  &  Nicholson, 
for  appellants.    B.  B.  Baper,  for  appellee. 

FURCHES,  C.  J.  This  is  an  action  of 
ejectment,  in  which  S.  J.  Finch  is  plaintiff, 
and  J.  W.  Finch,  E.  Lee  Finch,  B.  H.  Finch, 
Joshua  Copple,  and  Samuel  Copple  are  de- 
fendants. The  plaintiff  claims  his  titie  un- 
der a  deed  from  a  commissioner  appointed 
by  order  of  court  to  sell  the  land,  in  an  ac- 
ti(m  in  which  S.  J.  Finch  and  E.  J.  Findi 
were  plaintiffs,  and  J.  W.  Pinch,  B.  H.  Pinch, 
and  H.  P.  Warren  were  defendants.  The 
defendant  E.  Lee  Finch  Is  the  wife  of  J.  W. 
Finch,  and  answers  and  denies  the  plain- 
tiff's title,  and  claims  that  she  is  the  owner 
of  the  l&nd.  The  plaintiff  claims  that  the 
land  was  once  owned  by  Alvlra  Copple,  wife 
of  Joshua  Copple,  and  that  J.  W.  Finch 
bought  it  from  the  Copplcs,  and  had  the  deed 
made  to  his  minor  son,  B.  H.  PIncb,  for  the 
purpose  of  defrauding  his  creditors,  and,  for 
that  purpose,  did  not  probate  and  register 
the  deed  from  the  Copples;  that  S.  J.  Pinch 
and  K.  J.  Finch,  being  creditors  of  J.  W. 
Fhich,  brought  suit  in  the  superior  court  of 
navidson  county  against  said  J.  W.  Finch, 
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B.  H.  Flneh,  and  H.  F.  Warren,  alleging  said 
fraud,  and  asking  that  said  land  be  sold  to 
pay  tbelr  debt,  and  in  that  action  It  was 
found  tbat  the  land  was  bought  by  J.  W. 
Finch,  the  deed  made  to  B.  H.  Finch  In  fraud 
of  the  creditors  of  the  said  J.  W.  Finch,  and 
a  sale  was  ordered,  at  which  the  plaintiff 
bougbt.  The  defendant  El.  Lee  Finch  denied 
that  the  deed  from  the  Copples  was  made  to 
B.  H.  Finch,  and  alleged  that  It  was  made 
to  her,  and  that  she  was  the  owner  of  the 
land,  but  that  said  deed  had  never  been  reg- 
istered, and  was  lost.  She  also  alleged  that 
at  an  execution  sale  the  said  land  was  sold 
as  her  husband's  land,  and  that  she  bought 
the  same  at  said  sale,  and  claimed  also  to 
hold  under  that  deed;  and  on  the  trial  she 
offered  in  evidence  the  Judgment  and  exe- 
cution against  X  W.  Finch,  and  a  sheriff's 
deed  In  pursuance  of  a  sale  under  said  Judg- 
ment and  execution. 

It  was  admitted  that  both  sides  claimed 
under  the  Copples  as  a  common  source,  and 
the  question  was,  who  had  the  Ckipple  title? 
On  the  trial  the  plaintiff  offered  In  evidence 
his  deed  from  the  commissioner,  who  sold 
under  order  of  court  He  then  offered  In 
evidence  the  Judgment  roll,  containing  the 
order  of  sale  in  the  action  of  S.  J.  Finch  and 
B.  J.  Finch  against  the  defendants  J.  W. 
Finch,  B.  H.  Fhich,  and  H.  F.  Wanen;  and 
the  defendants  objected,  the  objection  was 
overruled,  and  the  defendants  excepted. 
This  exception  cannot  be  sustained,  as  this 
record  and  Judgment  were  competent  evi- 
dence, and  an  estoppel  as  to  the  defendants 
J.  W.  Finch  and  B.  El.  Finch,  and  a  link  In 
the  chain  of  the  plaintiffs  title  from  him  to 
the  common  source,— the  Copples.  It  was 
the  same,  In  effect,  as  If  he  had  offered  a 
deed  from  the  Copples  to  the  defendant  J. 
W.  Finch,  for  the  purpose  of  connecting  his 
title  with  the  Copples'.  It  was  one  of  the 
links  In  his  chain  of  title. 

The  court  submitted  the  following  Issnes: 
(1)  Was  the  deed  from  Joshua  Copple  and 
Alvlra  for  the  land  In  controversy  executed 
to  B.  H.  Finch?  (2)  Was  the  deed  from  said 
Copple  and  wife  for  said  land  executed  to 
Mrs.  B.  Lee  Finch?  (3)  Is  the  plaintiff  the 
owner  and  entitled  to  the  possession  of  the 
land  described  In  the  complaint?  The  Judge, 
among  other  things  not  excepted  to,  charged 
the  Jury  tliat  the  burden  of  showing  that  the 
deed  from  the  Copples  to  B.  H.  Finch  was  on 
the  plaintiff,  and  if  they  so  found  they  should 
answer  the  first  Issue  "Yes"  and  the  thhd 
Issue  "Yes."  To  this  the  defendants  except- 
ed.   But  we  see  no  error. 

The  court  further  charged  the  Jury  that 
the  burden  was  on  the  defendants  to  show 
by  a  preponderance  of  evidence  that  the 
deed  from  the  Copples  was  made  to  the  feme 
defendant  E.  Lee  Finch,  and,  if  the  Jury  an- 
swered the  first  Issue  "Yes,"  they  should  an- 
swer the  second  issue  "No";  but,  if  they  an- 
swered the  first  Issue  "No,"  and  the  second 
Issue  "Yes,"  they  should  answer  the  third  Is- 


sue "Na"  The  defendants  again  excepted. 
But  we  see  no  error  in  thla  instmctlon,  ex- 
cept  a  repetition  of  what  he  had  Just  chais 
ged. 

The  court  further  charged  tbat  the  Jury 
should  not  consider  the  sherUTs  deed  offered 
in  evidence  by  the  defendants,  and  the  de- 
fendants again  excepted.  And  we  see  no 
error  in  this  instruction,  for  the  reason  that 
she  acquhred  no  dtle  under  that  deed  unless 
the  defendant  J.  W.  Finch  had  tlUe.  And,  If 
the  contentions  of  the  plaintiff  were  true,  he 
had  none,  and  this  is  equally  so  if  the  con- 
tentions of  the  defendant  B.  L.  Finch  were 
true;  and  there  had  been  no  evidence  of- 
fered tending  to  show  that  J.  W.  Finch  ever 
bad  any  title  to  the  land. 

The  court  also  charged  the  Jury  that,  the 
defendant  B.  L.  Finch  not  having  been  a 
party  to  the  action  of  S.  J.  Finch  and  B.  J. 
Finch  against  J.  W.  Finch,  B.  H.  Fhich,  and 
H.  F.  Warren,  she  was  not  "bound"  by  that 
Judgment  We  think  the  word  "estopped" 
would  have  been  better,  but  do  not  think  the 
Jury  were  misled,  or  tiiat  this  affected  the 
verdict  The  Jury  answered  the  first  Issue 
"Yes,"  the  second  Issue  "No,"  and  the  thhrd 
Issue  "Yes";  and.  Judgment  being  signed  for 
the  plaintiff,  the  defendants  appealed. 

We  have  examined  the  record  with  care, 
and,  finding  no  substantial  error,  the  Judg- 
ment is  affirmed. 


WILKES  V.  ALLEN  et  sL 

(Ekipreme  Court  of  North  Carolina.    Nov.  18, 

1002.) 

LIMITATIONS— HARRISD  WOMBN— FRBB  TRAD- 

BUS— EFFECT  OF  REGISTRATION. 

1.  A  married  woman  is  not  excluded  from  the 
benefit  of  the  exception  in  the  statute  of  lim- 
Itatious  providing  that  the  statute  shall  not  rnn 
against  a  married  woman  dnring  covertnre  by 
reason  of  the  fact  that  she  registered  heraelf  as 
a  free  trader  during  coverture,  as  authorized 
by  Code,  |  1827. 

Appeal  from  superior  court,  Mecldenburg 
county;  Coble,  Judge. 

Action  by  Jane  B.  Wilkes  against  T.  W. 
Allen  and  others.  From  a  Judgment  In  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

Clarkson  &  Duls,  toe  appellants.  Burwell, 
Walker  &  Cansler,  for  appellee. 

FTTRCHBS,  O.  J.  Tbla  Is  an  action  of 
debt  upon  a  Judgment  of  the  superior  court 
of  Mecklenburg  county,  recovered  by  the 
plaintiff  against  the  defendants  at  February 
term,  1886;  and  this  actiwi  was  commenced 
on  the  9th  day  of  March,  1899,  and  the  de- 
fendants pleaded  the  statute  of  limitations  in 
bar  of  the  plaintiff's  right  to  recover.  This 
plea  Imposes  the  burden  upon  the  plaintiff  to 
show  that  the  action  Is  not  barred,  as  more 
than  10  years  had  elapsed  between  the  tak- 
ing the  Judgment  sued  on  and  the  commence- 
ment of  the  action.  This  the  plaintiff  tmder- 
takes  to  do  by  showing  that  she  was  a  mar 
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rk'd  woman  at  fbe  time  tbe  Judgment  was 
taken,  and  baa  continued  to  be  such  ever 
■ince.  To  tbla  the  defendanta  reply  by  abow- 
Ing  tbat  the  plaintiff  baa  been  a  registered 
free  trader,  under  aection  1827  of  the  Ckxle, 
contlnuonBly  since  Marcb  25,  1875.  It  la 
plain  the  action  la  barred  If  tbe  statute  runs 
agalnat  tbe  plaintiff.  But  married  women  are 
ttxcepted  from  its  operation,  and  the  fact 
that  tbe  plaintiff  bad  tbe  right  to  sue  and 
maintain  actions  In  her  own  name  does  not 
put  the  statute  in  motion  agalnat  her.  Llp- 
pard  T.  Troutman,  72  N.  C.  551;  Campbell  t. 
Crater,  9S  N.  C.  156;  Brigga  t.  Smith,  83  N. 
C.  306. 

Tbe  case,  then,  depends  upon  tbe  fact  tbat 
tbe  plaintiff  was  a  registered  free  trader; 
and  we  do  not  see  that  this  has  any  effect 
upon  tbe  case.  It  Is  her  status  tbat  ex- 
empts her  from  the  operation  of  the  statute, 
and  the  fact  tbat  she  registered  as  a  free 
trader  did  not  change  her  status.  This  view 
of  the  case  is  supported  by  Stubblefleld  t. 
Menzies  (O.  C.)  11  Fed.  268,  274,  276,  Ashley 
T.  RockweU  (Ohio)  2  N.  12.  437,  and  many 
other  authorities.  But  tbe  fact  tbat  tbe 
plaintiff  became  a  registered  free  trader  did 
not  affect  tbe  relations  of  tbe  parties  to  this 
action.  She  had  the  right  to  sue  tbe  defend- 
ants before  she  became  a  free  trader,  and 
tbat  is  all  she  haa  after  she  became  a  tree 
trader.  Neither  did  It  affect  tbe  rights  or 
duties  of  tbe  defendants.  They  were  under 
the  same  obligation  to  pay  they  would  haye 
been  if  she  bad  not  been  a  free  trader.  It 
Is  presumed  that  section  1827  of  the  Code 
was  passed  for  tbe  benefit  of  married  women 
who  wish  to  engage  in  business,  in  order  to 
glTe  them  credit  as  was  the  right  to  sue 
alone  given  as  a  benefit  to  them  (Shuler  t. 
Mnsaps'  Ex'r,  71  N.  C.  297);  but  It  did  not 
change  their  status,  nor  remove  tbe  exemp- 
tion which  excluded  them  from  the  opera- 
tion of  the  statute  of  limitation  (Lippard  t. 
Troutman,  supra).  Neither  was  the  right  of 
married  women  to  sue  alone,  nor  to  become 
free  traders,  intended  for  the  benefit  of  their 
debtors. 

We  see  no  error,  and  the  Judgment  of  the 
court  below  Is  affirmed. 


MUBRAT  T.  NOBTHWBSTBRN  B.  CO. 

{Supreme  Court  of  South  Carolina.     Oct  17, 

1902.) 

PAROL   EVn)ENC&-COVBNANTg   IN   DBBD— 
BPSCIFIC  FERFORMANCB. 

1.  Parol  evidence  is  admissible  to  explain  a 
covenant  in  a  deed  "to  establish  and  maintain 
a  freight  and  passenger  depot,"  to  show  the 
intent  of  the  contractlni;  parties  at  the  time  of 
the  pxerntion  of  tbe  deed. 

2.  Where  a  coveuant  to  establish  and  main- 
tain a  depot  for  freij^ht  and  passengers  was  a 
part  of  the  consideration  of  the  deed  to  a  rail- 
road rompany,  and  the  building  was  to  l>e  erect- 
ed on  the  land  thereby  conveyed  to  the  com- 
pany, and  of  which  it  was  put  in  possession, 
equity  will  decree  its  specific  performance. 

f  1.  S«e  Evtdrao*.  vol.  10.  Cent  Dig.  i  2068. 


Appeal  from  common  pleas  circuit  court 
of  Sumter  county;    Hudson,  Special  Judge. 

Action  by  George  W.  Murray  against  tbe 
Northwestern  Railroad  Company.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Tbe -following  Is  the  decree  of  the  circuit 
coort: 

"This  case  came  before  me  at  a  special 
term  held  for  Sumter  county.  In  tbe  week 
beginning  16tb  of  December,  1901,  on  ex- 
ceptions by  both  plaintiff  and  defendant  to 
the  master's  report  to  whom  all  the  issues 
had  been  referred.  The  plaintiff  owned  a 
large  tract  of  land  In  Sumter  county,  which 
was  crossed  by  the  selected  route  of  the 
Northwestern  Railroad  from  Sumter  to  Cam- 
den, and  upon  which  the  defendant  had 
entored  for  the  purpose  of  grading  and  track- 
laying.  Disputes  arose  between  Murray  and 
the  railroad  company,  followed  by  litigation. 
Murray  and  certain  of  his  tenants  filed  itett- 
tlous  for  compensation  under  tbe  right  of 
way  statutes,  and  others  were  threatened, 
when  the  railroad  company  brought  their 
action  to  restrain  those  proceedings,  alleging 
that  Murray  had  given  his  consent  to  the 
occupation  of  his  land  by  this  railroad  npon 
the  company's  undertaking  to  establish  a 
station  and  erect  a  depot  at  a  point  on  Mur- 
ray's land  to  be  called  'Borden.'  Tbe  com- 
plaint In  tbe  action  of  tbe  Northwestern 
Railroad  Company  against  George  W.  Mur- 
ray and  others,  verified  by  Thomas  Wilson, 
president  alleged  tbat  Murray  bad  agreed 
to  let  the  railroad  company  have  a  right  of 
way  through  his  lands,  and  one  acre  of  land 
for  depot  pmrposes,  in  consideration  of  $150 
In  money  and  the  company's  agreement  to 
establish  a  railway  station  or  depot  thereon, 
and  that  in  part  performance  of  said  con- 
tract the  railroad  company  had  purchased 
and  paid  for  the  necessary  lumber  and  build- 
ing materials  for  the  orection  of  tbe  neces- 
sary station  house,  depot  and  other  struc- 
tures, and  caused  tbe  same  to  be  placed 
alongside  the  said  railroad,  and  was  In  the 
prosecntion  of  the  completion  of  said  work 
when  tbe  plaintiff  was  interfered  with  by 
tbe  l^al  proceedings  hereinafter  referred  to. 

"On  the  return  to  the  rule  to  show  cause 
before  Judge  Townsend,  affidavits  by  Thom- 
as Wilson  and  C.  C.  Dunn  were  read  In  the 
hearing  of  George  W.  Murray.  Wilson,  pres- 
ident, stated  in  his  affidavit  'that  tbe  depo- 
nent acting  for  said  company,  and  in  the 
further  pursuance  of  said  contract  and 
agreement  *  •  *  had  purchased  and 
paid  for  the  necessary  lumber  wherewith  to 
erect  said  depot  and  station  house,  and  was 
abont  to  commence  the  same  when  the 
aforesaid  restraining  order  was  served.'  C. 
C.  Dunn,  superintendent  of  construction  of 
this  road,  stated  In  bis  affidavit  dated  8d 
of  March,  1900,  that  acting  under  the  in- 
structions of  said  company,  he  made  out  and 
delivered  to  Messrs.  Seals  &  Carson,  manu- 
facturers of  lumber,  a  bill  of  Inn^berjOT  tb 
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framework  of  the  depot  at  Borden,  and 
pointed  out  the  location  to  the  said  Seals  & 
Carson  where  said  station  was  to  be  estab- 
lished and  said  liunber  used;  that  this  oc- 
curred some  six  weeks  or  two  months  ago, 
since  which  time  the  foresaid  lumber  has 
been  cut  and  delivered  alongside  of  said 
railroad,  and  the  same  paid  for.'  Testimo- 
ny taken  before  the  master  In  this  case  now 
under  consideration  shows  that  this  lumber 
was  cut  and  dellvet'ed  for  a  depot  at  Borden 
of  the  same  plan  and  dimensions  as  the  de- 
pot at  Dalzell,  the  nearest  station  towards 
Sumter,  and  a  contract  made  with  a  builder 
to  erect  a  depot  at  Borden  like  that  at  Dal- 
sell.  Moreover,  that  there  was  an  agent  of 
the  company  at  Borden,  as  there  was  at  Dal- 
zell, discharging  the  duties  of  station  agent 
for  the  sale  of  tickets  and  the  receipt  and 
delivery  of  freight;  such  agent  at  Borden 
occupying  a  box  car  for  these  purposes. 
All  these  things  being  known  to  Murray  and 
the  railroad  company,  and  this  condlticHi  of 
things  still  existing,  on  the  5th  of  May, 
1900,  subsequent  to  Judge  Townsend's  order 
granting  the  Interlocutory  injunction  prayed 
for  by  the  railroad  company,  and  in  settle- 
ment of  all  litigation  between  the  parties 
then  pending,  Murray  made,  and  the  rail- 
road company  accepted,  a  deed  of  that  date, 
whereby  Murray  and  his  tenants  conveyed  .to 
the  railroad  company  a  lot  of  land  for  depot 
purposes  at  Borden,  and  a  right  of  way 
across  his  lands.  This  deed  was  made  upon 
the  consideration  of  $150  In  money,  and  'the 
covenant  and  agreemenf  of  the  railroad  com- 
pany to  establish  and  mnlntaln  a  freight 
and  passenger  depot'  at  Borden.  This  deed 
contains  the  further  stipulations:  'And  it  is 
expressly  covenanted  and  agreed  that  the 
consideration  money  hereinbefore  named, 
and  the  condition  of  the  establishment  and 
maintenance  of  the  said  freight  and  passen- 
ger depot  at  said  station  called  "Borden"  by 
the  grantee,  its  successoi-s  and  assigns,  is  in 
full  payment*  satisfaction,  and  compensation 
for  the  aforesaid  right  of  way  and  easement 
over  and  through  the  said  tracts  of  land 
above  described,  and  also  the  aforesaid  one- 
acre  plot  of  ground,  and  including  all  special 
injury  and  damage,  past,  present,  or  future, 
suffered  or  to  be  suffered  by  the  grantors 
hereof,  or  their  heirs,  executors,  adminis- 
trators, and  assigns,  from  or  by  reason  of 
the  construction  and  operation  of  said  rail- 
road over  and  upon  the  aforesaid  premises. 
And  it  Is  further  covenanted  and  agreed  that 
in  the  event  that  the  said  Northwestern  Rail- 
road Company,  Its  successors  or  assigns,  shall 
not  establish  a  passenger  and  freight  sta- 
tion at  said  place  called  "Borden,"  or,  having 
established  such  station,  shall  cease  to  main- 
tain the  same,  then  and  in  that  event  the 
right  of  way  and  easement  hereby  granted 
shall  revert  to  the  grantor,  Oeorge  W.  Mur- 
ray, above  named.'  The  company  paid  to 
Murray  the  money  consideration  called  for, 
and  have  held  the  depot  lot  and  right  of  way 


ever  since,  and  still  use  the  latter  as  a  part 
of  their  railroad  line  between  Sumter  and 
Camden.  But  soon  after  tlie  acceptance  of 
this  deed,  the  company  changed  its  plan^ 
removed  its  present  agent,  otherwise  dispon- 
ed of  the  lumber  so  cut  and  delivered  fcr 
the  Borden  depot,  made  Borden  a  prepay 
flag  station,  procured  a  merchant  there  t» 
act  as  agent  to  the  extent  of  keeping  its 
so-called  depot  locked,  and  of  delivering 
freight,  without  authority  to  receive  freight 
or  sell  tickets,  and  erected  a  building  ruder 
and  smaller  than  that  which  was  in  con- 
templation when  the  deed  was  delivered, 
and  with  no  accommodation  for  passengers, 
other  than  an  open,  uncovered  platform, 
without  seats.  The  depot  at  Remberts,  next 
beyond  Borden  from  Stunter,  was  afterwards 
built  Just  like  the  one  at  Dalzell. 

"The  plaintiff  in  this  case  prays  for  a  spe- 
cific performance  of  the  contract  made  by 
his  deed  and  the  acceptance  thereof,  and  for 
damages  tor  the  defendant's  delay,  or  that 
the  value  of  the  property  so  held  by  tbe 
railroad  company  be  adjudged  to  him  for 
the  failure  of  tbe  defendant  to  erect  and 
maintain  such  depot  accommodations  at  Bor- 
den as  were  contemplated  by  tlie  parties. 
Defendant  contends  that  the  phrase  'freight 
and  passenger  depot'  means  such  a  depot  as 
would  answer  the  demands  of  freight  and 
passenger  traffic  at  that  point,  and  that 
parol  testimony  is  inadmissible  to  reform  the 
deed  or  to  vary  or  add  to  the  deed.  But  I 
hold  that  parol  testimony  is  admissible  of 
such  facts  as  will  show  tbe  surrounding  dr- 
cnmstances  at  the  time,  and  so  reach  the 
meaning  of  that  phrase  as  understood  by 
both  grantor  and  grantee,  under  which  the 
railroad  company  acquired  Its  long  right  of 
way.  Therefore  the  master  properly  receiv- 
ed and  considered  tbe  facta  above  recited. 
and,  in  the  light  of  those  facts,  properly 
held  that  a  freight  and  passenger  depot  at 
Borden  meant  accommodatlcms  equal  ta 
those  at  Dalzell,  and,  I  will  add,  equal  t» 
those  at  Remberts. 

"The  contract  being  tbus  certain,  definite, 
and  specific,  and  the  depot  accommodations 
at  Borden  not  being  such  as  the  deed  called 
for,  tbe  next  question  is,  can  the  defendant 
be  required  to  specifically  perform  its  con- 
tract, and  80  discharge  the  consideration  toe 
which  It  obtained  the  property  rights  so  ac- 
quired and  now  held?  Upon  this  question 
there  may  be  some  conflict  of  authority.  I 
have  been  referred  to  no  case  from  the  courts 
of  this  state  that  decides  this  point,  in  my 
Judgment  But  it  seems  to  me  that  speolfle 
performance  should  be  decreed,  and  that  it 
would  not  be  proper  to  permit  the  defendant 
to  accept  all  of  the  rights  acquired  by  it 
imder  this  agreement,  and  withhold  the  man- 
date of  the  court  requiring  It  to  perform  its 
part  of  this  same  agreement  I  find  strong 
authority  in  support  of  this  conclusion.  In 
Storer  v.  Railway  Co.,  2  Younge  &  C.  Ch. 
48,   the  court  compelled  the  defoidant  t» 
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construct  and  maintain  an  archway  and  its 
approaches;    the  court  saying  there  was  no 
dlfflcnlty  In  enforcing  such  decrees.    In  2 
Beach,   Mod.  Gout,  i  883,  the  author  says: 
'The  mle  is  not  nnlTersal  that  courts  of 
equity  will  never  assume  Jurisdiction  to  en- 
force a  contract  which  requires  some  build- 
ing to  be  done.    They  have  enforced  such 
contracts  from  the  earliest  days  to  the  pres- 
ent time.'     Citing  in  note  3  sereral   such 
cases.    Lewis,  Em.  Dom.  |  296,  says:  'Agree- 
ments by  a  railroad  company  to  build  cross- 
ings or  fences,  or  to  locate  and  build  a  depot, 
or  to  do  other  things  for  the  benefit  of  the 
grantor,   may  be  spedflcally  enforced.'    In 
Stuyresant   v.    Mayor,   etc.,   11    Paige,   426, 
there  was  a  grant  of  land  on  the  condition 
that  the  city  of  New  York  should  make  cer- 
tain   Improvements.     Chancellor    Walworth 
thus  declared  the  law:   'The  true  rule  on  the 
subject  of  decreeing  the  specific  performance 
of  a  covenant  in  such  cases  Is  that  where, 
from  the  nature  of  the  relief  sought,  per- 
formance in  specie  will  alone  answer  the 
purpose  of  Justice,  this  court  will  com-pei  a 
specific  performance.  Instead  of  leaving  the 
complainant  to  a  remedy  at  law,  which  is 
wholly  inadequate.    The  court  has  Jorlsdic- 
tion,  therefore,  to  compel  the  specific  per- 
formance by  the  defendant  of  a  covenant  to 
do  specified  work,  or  to  make  certain  im- 
provements or  erections  upon  his  own  land 
for  the  benefit  of  the  complainant,  as  the 
owner  of  the  adjoining  property,  who  has  an 
Interest  In  having  such  work  done,  or  such 
Improvements  or  erections  made,  and  where 
the    injury   to   the    complainant   from    the 
breach  of  covenant  is  of  such  nature  as  not 
to  be  capable  of  being  adequately  compen- 
sated in  damages.'    In  the  case  of  Ross  v. 
Railway  Co.,  1  Woolw.  87,  Fed-  Cas.  No. 
12,080,  the  court  refused  to  direct  specific 
perfMxnance  of  a  contract  for  the  construc- 
tion of  a  railroad  whliA  would  require  years 
to  be  completed.    But  in  that  case  Mr.  Jus- 
tice Miller  reviews  the  cases,  citing  Erring- 
ton  ▼.  Aynesly,  2  Brown,  Oh.  341,  and  Lucas 
▼.    Gommerford,  8  Brown,  Ch.  166,  and  1 
Ves.  Jr.  235,  where  the  court  refused  to  order 
specific  performances  because,  'If  one  per- 
son would  not  build,  another  might  be  found 
who  would,'  and  because  the  court  could  not 
undertake  to  superintend  the  construction  of 
a  building.    Judge  Miller  then  calls  attention 
to  several  cases  where  specific  performance 
was  decreed  of  a  contract  by  a  railroad  com- 
pany, in  consideration  of  a  right  of  way,  to 
make   an   arched   way   under   its   roadbed' 
(Storer  t.  Railway  Co.,  2  Younge  &  C.  Ch. 
48);    In  consideration  of  a  sale  of  land  to 
build  a  street  and  erect  a  fish  market  (Price 
V.  Mayor,  etc.,  of  Penzance,  4  Hare,  506);  for 
the  grant  of  a  piece  of  land  for  a  park,  a 
contract  to  grade.  Inclose,  and  Improve  the 
premises  (Stuyvesant  v.  Mayor,  etc.,  11  Paige, 
414);  to  complete  a  hotel  (Blrchett  v.  Boiling, 
6  Munf.  442).    And  Judge  Miller  calls  atten- 
tion to  the  fact  that-  in  these  latter  cases 


the  building  was  to  be  done  on  the  land  of 
the  person  who  agreed  to  do  It.'  The  con- 
sideration of  the  agreement  was  the  sale  or 
conveyance  of  the  land  on  which  the  building 
was  to  be  erected,  and  the  plaintiff  had  al- 
ready, by  such  conveyance  on  his  part,  ex- 
ecuted the  contract,  and  the  building  was  in 
some  way  essential  to  the  use  or  contribu- 
tory to  the  value  of  adjoining  land  belonging 
to  the  plaintiff,'— all  of  which  conditions  ex- 
ist In  this  case.  Other  authorities  In  th» 
master's  report  and  In  the  argument  submit- 
ted to  me  by  counsel  for  plaintiff  seem  to 
support  the  view  I  have  taken.  It  Is  a  def- 
inite and  certain  contract,  the  consideration 
for  which  defendant  received  and  now  en- 
Joys;  and  unless  defendant  perform  his  un- 
dertaking to  build  a  freight  and  passoiger 
depot,  as  understood  by  the  parties.  It  will 
be  Impossible  for  the  plaintiff  to  get  that  In 
exchange  for  which  he  granted  the  right  of 
way.  Nor  can  I  see  any  difficulty  In  carrying 
out  a  decree  for  the  specific  performance  of 
defendant's  agreement 

"I  further  hold  that  no  damages  should 
be  decreed  to  plaintiff  for  the  delay  up  to 
this  time  In  establishing  and  maintaining  the 
proper  depot  accommodations  at  Borden  re- 
quired by  the  deed.  The  pecuniary  damage 
to  plaintiff  does  not  appear  to  me  to  be  se- 
rious, and  the  railroad  had  been  in  operation 
less  than  a  year  when  this  action  was  com- 
menced. 

"It  is  therefore  ordered  and  decreed  that 
plaintiff's  fourth  exception  to  the  master's 
report  be  sustained,  and  the  others  overrul- 
ed; that  so  much  of  defendant's  fifth  and 
sixth  exceptions  as  charges  error  to  the  mas- 
ter in  awarding  $500  damages  to  the  plain- 
tiff be  sustained,  and  Its  others  overruled; 
and  that  the  master's  report,  with  these 
changes  and  modifications,  be  confirmed.  It 
Is  further  CKXlered  and  decreed  that  the  de- 
fendant do  cause  to  be  erected  by  May  1, 
1902,  a  freight  and  passenger  depot  at 
Borden,  like  to  that  now  at  Dalzell,  a  station 
on  Its  road,  with  like  facilities  for  the  re- 
ceipt and  delivery  of  freight  and  for  the 
convenience  and  accommodation  of  passen- 
gers. Let  notice  of  the  filing  of  this  decree, 
with  a  copy  of  Its  directions,  he  served  forth- 
with on  the  defendant  or  Its  attorneys." 

The  defendant  appeals  on  the  following 
exceptions: 

"(1)  Because  his  honor  erred.  It  Is  respect- 
fully submitted,  in  not  construing  the  alleged 
contract  set  up  in  the  complaint  by  Its  terms 
alone,  and  without  resorting  to  parol  and  ex- 
trinsic evidence. 

"(2f  Because  his  honor  erred.  It  is  respect- 
fully submitted,  in  receiving  and  considering 
extrinsic  and  parol  evidence  In  determining 
the  meaning  and  effect  of  the  contract  set  "ax^ 
In  the  complaint  as  the  basis  of  the  plalntlfTs 
action,  and  In  that  he  did  not  confine  himself 
alone  to  the  terms  employed  by  the  grantor 
In  his  said  deed. 

"(3)  Because  his  honor  erred.  It  is  respect^ 
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fully  submitted,  in  holding  and  deciding  as 
follows,  'But  I  bold  that  parol  testimony  is 
admissible  of  su<di  facts  as  will  show  the  sur- 
rounding circumstances  at  the  time,  and  so 
teach  the  meaxdng  <rf  that  phrase,  "freight 
and  passenger  depot,"  u  understood  by  both 
grantor  and  grantee,  •  •  •'  and  In  fur- 
ther holding  'tliat  a  freight  and  passenger  de- 
pot at  Borden  meant  accommodations  equal 
to  those  at  Dalsell,  and,  I  will  add,  equal  to 
those  at  Bemberts,'  for  that  thereby  his  honor 
permitted  the  deed  of  the  plaintiff  to  be  add- 
-ed  to,  enlarged,  and  varied  by  parol  testi- 
mony, and.  In  effect,  constituted  a  new  and 
different  contract  from  that  set  out  In  the 
■complaint 

"(4)  Because  his  honor  erred,  it  is  respect- 
folly  submitted,  in  not  sustaining  defendant's 
first  exception  to  the  master's  report,  and  in 
-orerruling  the  same;  said  first  exception  be- 
ing as  fallows:  'Because  the  master  erred  in 
admitting  parol  testimony  to  explain  the 
plaintiff's  deed  set  out  In  the  complaint  as  a 
basis  of  plaintiff's  action,  and  to  add  to  the 
«ame  by  extending  and  enlarging  the  terms 
«f  the  alleged  contract  of  the  d^endant 
therein  set  forth,  and.  In  effect,  making  a  new 
contract  for  the  parties  to  the  same,  and  In 
finding  that  a  depot  snch  as  existed  at  Dalzeli, 
another  station  on  said  railroad,  should  have 
been  built  and  maintained  by  defendant  at 
Borden,  in  that  thereby  the  master  permitted 
the  plaintiff  by  parol  to  add  to,  vary,  and  en- 
large and  explain  an  Instrument  In  writing, 
the  terms  of  which  are  idain  and  unambigu- 
ous, and  in  that  he  thereby  disregarded  the 
rule  of  the  law  that  the  said  deed  should  be 
taken  most  strongly  against  the  grantor  there- 
in, and  In  that  he  thereby  disregarded  the 
further  rule  of  the  law  that  In  actions  for  the 
specific  performance  of  contracts  it  is  the 
duty  of  plaintiff  to  show  and  prove  a  contract 
on  the  part  of  defendant,  clear  and  definite  in 
Its  terms;  and,  furthermore,  because  the  rec- 
ords of  the  previous  action  and  other  evidence 
thus  erroneously  admitted  in  testimony  relat- 
ed to  the  establishment  of  the  station  at  Bor- 
den, on  the  line  of  said  railroad,  and  not  to 
any  particular  kind  of  depot,  for  that  thereby 
the  written  contract  set  up  in  the  complaint 
was  allowed  by  the  court,  by  the  aid  of  parol 
testimony,  to  be  varied,  added  to,  and  explain- 
ed, and,  in  effect,  a  new  and  different  con- 
tract to  be  made  out  and  established  as  the 
contract  of  the  parties  to  the  cause.' 

*'<5)  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  holding  and  deciding  as 
follows:  'It  Is  further  ordered  and  decreed 
that  the  defendant  do  cause  to  be  erected 
*  *  *  a  freight  and  passenger  depot  at 
Borden,  like  to  that  now  at  Dalzeli,  •  •  • 
-n'ith  like  facilities  for  the  receipt  and  the  de- 
livery of  freight  and  for  the  convenience  and 
the  accommodation  of  passengers,'— for  that 
«mch  holding  Is  not  warranted  by  the  terms 
«f  the  deed  set  up  in  the  comiriaint,  and  the 
terms  of  said  deed  could  not  lawfully  be  add- 
«d  to  and  oilarsed  by  parol  testimony. 


"(6)  Because  his  honor  erred.  It  is  respect- 
fully submitted,  in  overruling  the  defendant's 
second  exception  to  the  master's  report,  as 
follows:   'Because  the  master  erred  in  finding 
that  defendant  had  not  established  and  did 
not  maintain  a  freight  and  passenger  statioa 
and  depot  at  Borden  on  the  line  of  said  rail- 
road, and  In  tliat  he  should  have  found  the 
contrary,  and  should  have  found  the  defend- 
ant had  established  and  was  maintaining  la 
everyday  use  a  freight  and  passenger  station 
and  depot  at  Borden;   that  four  trains  stop- 
ped at  Borden  every  day  when  necessary  to 
receive  and  discharge  all  freight  and  passen- 
gers destined  to  or  from  tliat  station;    that 
the  trains  on  said  railroad  ran  only  in  the 
daytime;   that  the  said  station  was  duly  en- 
tered upon  all  the  time-tables  and  schedules 
of  the  defendant  company;  that  the  hours  for 
the  daily  arrival  and  departure  of  all  of  the 
defendant's  trains  at  Borden  were  duly  pub- 
lished in  the  newspapers  of  the  county,  and 
full  notice  of  same  given  to  the  public;   that 
passenger  tickets  to  the  station  called  "Bor- 
den" were  regularly  kept  on  sale,  and  were 
habitually   sold   to   all   passengers  requiring 
the  same;    that  all  freight  destined  tor  Bor- 
den was  duly   received  by   the  defendant, 
transported  to  and  delivered  to  the  consignees 
thereof  at  said  point;    that  regular  bills  of 
lading  were  issued  to  that  station  for  all 
freight  shipped  thereto;   that  bills  of  lading 
were  duly  issued  at  Bordoi  for  all  freight 
shipped  from  that  point;    that  the  plaintiff 
himself  bad  shipped  freight  from  said  statitm; 
that  a  duly  appointed  agent  of  the  defendant 
company  was  located  there;  that  one  Samuel 
Folk,  a  member  of  the  firm  of  R.  0.  Folk  & 
Co.,  merchants  doing  business  at  Borden,  and 
located  a  few  yards  from  the  depot  bnilding, 
was  the  duly  appointed  agent  of  the  defend- 
ant company  at  Borden,  and  had  charge  of  its 
depot  there;  that  the  defendant  had  erected 
and  was  habitually  using  a  serviceable  and 
substantial    building   Immediately    along    its 
side  track  at  Borden,  consisting  of  one  full- 
size  room  for  freight  and  iwssengers,  with  an 
overhanging  shed  to  same,  with   platforms 
adjoining  the  same,  and  also  a  standard  um- 
brella shed  for  the  greater  convenience  of  pas- 
sengers, and  other  structures,  which  were  am- 
ple for  the  accommodation  of  all  freight  and 
passengers  at  said  depot;  that  said  depot  and 
other  structures  were  much  more  complete 
and  commodious  than  the  facilities  establish- 
ed at  other  stations  on  said  railroad  doing  a 
very  much  larger  business  than  at  Borden; 
that  said  station  called  "Borden"  was  situated 
In  the  back  country,  surrounded  by  pUdntUTa 
property,  and  with  no  public  roads  leading  to 
the  same;   that  the  business  at  said  station 
called  "Borden"  did  not  average  one  passen- 
ger a  day,  and  only  a  very  small  volume  of 
freight;  that  ample  depot  room  and  facilities 
had  been  established  and  were  bdng  main- 
tained by  the  defendant  at  Borden;  and  that 
the  defendant  company  had  substantlally  and 
for  all  practical  niurposes  complied  with  aa4 
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performed  Ita  agreement  as  set  forth  in  satd 
deed,'  And  from  the  facts  found  by  the  mas- 
ter and  the  circuit  judge,  be  should  hare  held 
that  the  defendant  had  compiled  with  the 
terras  of  said  deed,  and  had  erected  and  was 
maintaining  a  freight  and  passenger  depot 
■t  the  station  called  'Borden.' 

"(7)  Because  neither  the  contract  set  ap  In 
the  complaint,  nor  the  parol  testimony,  war- 
ranted the  court  In  ordering  'that  the  defend- 
ant do  cause  to  be  erected  •  •  •  a 
freight  and  passenger  depot  at  Borden  like 
that  now  at  Dalsel,  *  •  •  with  like  fa- 
cilities for  the  receipt  and  dellyery  of  freight 
and  for  the  convenience  and  accommodation 
of  passengers.'  And  his  honor  erred  In  so 
holding,  for  that  such  order  and  decree  In- 
Tolvea  and  requires,  Inter  alia,  the  employ- 
ment and  retention  of  a  resident  freight  and 
passenger  agent  at  Borden,  a  telegraphic  op- 
erator there,  the  keeping  of  tickets  on  sale, 
and  other  like  matters  not  within  the  con- 
tract of  the  parties  to  the  action. 

"(8)  Because  his  honor  erred,  it  is  respect- 
fully submitted.  In  holding  and  deciding  that 
the  contract  set  up  In  the  complaint,  to  wit, 
the  contract  to  'erect  and  maintain  a  freight 
and  passenger  depot  at  the  station  called 
"Borden,"  was  one  capable  of  being  enforced 
by  the  court  of  equity,  for  that  such  a  con- 
tract requires  the  perpetual  supervision  of 
the  court,  is  wholly  Inconsistent  with  the 
functions  of  the  court  of  equity,  and  Is  in- 
capable of  specific  performance  under  Its  de- 
cree.' And  his  honor  erred  in  not  so  decid- 
ing. 

"(9)  Because  that  In  ordering  and  decreeing 
that  the  defendant  'do  cause  to  be  erected 
•  *  *  a  freight  and  passenger  depot  at 
Borden  like  that  now  at  Dalzell,  *  *  * 
with  like  facilities  for  the  receipt  and  de- 
livery of  freight  and  for  the  convenience  and 
accommodation  of  passengers,'  the  court  ex- 
ceeded Its  Jurisdiction,  for  that  the  contract 
set  up  In  the  complaint  Is  one  in  perpetuity. 
Is  incapable  of  being  specifically  performed, 
and  the  remedy  of  the  plaintiff  ip  an  action 
at  law  for  damages,  and  his  honor  erred  In 
not  80  holding  and  deciding. 

"(10)  Because  his  honor  erred,  it  is  re- 
spectfully submitted.  In  sustaining  the  plain- 
tiff's fourth  exception  to  the  master's  report, 
as  follows:  'Because  the  master  held,  as  a 
conclusion  of  law,  that  the  contract  between 
plaintiff  and  defendant  was  such  a  contract 
as  a  court  of  equity  cannot  enforce.'  And  his 
honor  should  have  overruled  said  exception, 
and  sustained  the  master's  report  In  that  re- 
spect, for  that  said  contract  is  one  in  per- 
pettiity,  requiring  the  constant  supnvlsion  of 
the  court,  Is  wholly  Inconsistent  with  Its 
fimctlons,  and  Is  incapable  of  being  specif- 
ically performed  under  Its  decree. 

"(11)  Because  his  honor  erred,  it  Is  respect- 
fully submitted.  In  not  holding  and  deciding, 
as  matter  of  law,  'that  the  contract  between 
the  plaintiff  and  the  defendant  was  such  a 


contract  as  the  court  of  equity  cannot  ea- 
force.' 

"(12)  Because  the  said  decree  Is  Indefinite, 
inconclusive,  and  uncertain,  in-  that  neither 
the  report  of  the  master  nor  the  decree  of  the- 
court  defines  or  describes  with  particularity 
the  depot  directed  to  be  constructed." 

Lee  &  Molse,  for  appellant.  Molse  4c  Clif- 
ton and  R.  W.  Shand,  for  appellee. 

POPE,  J.  The  object  of  plaintiff's  action 
was  to  require  the  defendant  to  speciflcaily 
perform  its  agreement  to  erect  a  proper  depot 
at  a  station  called  "Borden,"  cm  its  railroad, 
on  the  acre  of  land  conveyed  by  plaintiff  to- 
the  defendant  by  deed,  and  to  have  defend- 
ant pay  to  plaintiff  $1,000  for  damages  for 
defendant's  failure  to  do  ao  at  an  earlier 
date,  or  that,  upon  its  failure  to  erect  said 
depot,  the  defendant  shall  be  required  to  pay 
to  plaintiff  the  stmi  of  $14,8B0  as  damages 
for  breach  of  its  contract.  The  defendant 
denied  by  its  answer  that  plaintiff  was  en- 
titled to  any  relief  as  prayed  for.  All  the 
issues  of  law  and  fact  were  referred  to  the 
master,  H.  F.  Wilson,  Esq.,  who,  after  tak- 
hig  a  great  deal  of  testimony  and  after  full 
argument,  reported  that  (referring  to  the 
deed  executed  by  plaintiff  and  others  to  the 
defendant  on  the  Sth  May,  1900): 

"At  the  time  of  the  execution  of  said  deed 
there  was  some  litigation  pending  between 
the  plaintiff  and  defendant  relating  to  com- 
pensation for  the  lands  of  the  plaintiff  then 
being  occupied  by  defendant  for  Its  right  of 
way.  In  compromise,  adjustment,  and  set- 
tlement of  this  litigation,  the  said  deed  was 
executed  by  the  said  Oeorge  W.  Murray  and 
others,  and  accepted  by  the  said  defendant 
company,  who  produced  it  under  notice  la 
this  case.  The  consideration  set  out  in  said 
deed  is  as  follows:  "For  and  in  considera- 
tion of  the  sum  of  $160  to  ns  in  hand  paid 
by  the  Northwestern  Railroad  Company  of 
South  Carolina,  a  railroad  corporation  duly 
chartered  under  the  laws  of  said  state,  and  its 
covenant  and  agreement  to  establish  and 
maintain  a  freight  and  passenger  depot  at  a 
station  called  "Borden,"  on  said  railroad,  in 
said  county.'  There  Is  also  the  further  stipu- 
lation set  out  in  said  deed:  'And  it  is  fmv 
ther  covenanted  and  agreed  that  In  the  event 
that  the  said  Northwestern  Railroad  Com- 
pany, its  successors  or  assigns,  shall  not  es- 
tablish a  freight  and  passenger  station  at 
said  place  called  "Borden,"  or,  having  estab- 
lished such  station,  shall  cease  to  maintain 
the  same,  then  and  in  that  event  the  right 
of  way  and  easement  hereby  granted  shall  re- 
vert to  the  grantor,  George  W.  Murray,  above 
named.' 

"It  Is  conceded  that  the  $150  was  paid  to 
the  said  plaintiff  by  the  said  defendant,  but 
It  is  contended  that  the  freight  and  passen- 
ger depot  has  not  been  established  and 
maintained  at  the  station  called  'Borden,' 
and  It  Is  for  the  specific  performance  of  thlii- 
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part  ot  the  agreement  that  this  action  Ib 
broujfbt,  and  for  damages  for  such  nonper- 
formance of  the  contract.  The  defendant 
contends  that  the  terms  of  the  contract  have 
been  compiled  with.  Some  of  the  witnesses 
for  the  defendant  testify  that  there  are  many 
kinds  of  d^wts  and  stations,  from  a  more 
flag  station,  where  there  are  no  buildings 
at  all,— only  a  place  usually  a  public  high- 
way crossing  or  a  railroad  side  track,  where 
passengers  or  freight  or  both  are  put  off  and 
taken  on,  and  where  there  Is  no  agent  to  at- 
tend to  the  company's  business,— to  the  most 
modem  depot,  with  all  Its  equipments  and 
conveniences,  and  that  the  expression  in  the 
deed  above  referred  to,  'freight  and  passen- 
ger depot,'  might  mean  either  the  one  or  the 
other,  or  any  intermediate  kind.  The  plain- 
tiff offered  parol  testimony  to  explain  the 
meaning  of  the  eq>reBBlon  used  In  said 
deed,  freight  and  passenger  depot,'  and  to 
show  what  kind  of  a  freight  and  passenger 
depot  was  intended  by  the  parties  plaintiff 
and  defendant  at  the  time  the  said  deed 
was  executed  and  delivered  by  the  plaintiff, 
and  received  by  the  defendant  I  allowed 
this  testimony  to  come  in  under  the  author- 
ity of  the  case  of  Bapley  v.  Elngh,  40  S.  O. 
14S^  18  S.  E.  680,  and  other  authorities  dted 
by  plaintiff.  This  parol  testimony  showed 
that  the  freight  and  passenger  depot  to  be 
established  and  maintained  at  the  station 
called  'Borden'  was  to  be  similar  to  the 
freight  and  passenger  depot  then  established 
and  being  maintained,  with  a  resident  freight 
and  passenger  agent,  at  a  station  called 
'Dalzell,'  on  said  railroad,  some  five  miles 
from  the  said  station  called  'Borden';  that 
soon  after  the  execution  of  said  deed  the  de- 
fendant company  built  at  the  station  called 
'Borden'  a  freight  wareroom  some  15  feet 
by  16  feet  In  dimensions,  with  platforms 
extending  the  length  of  same  in  front  and 
rear,  such  platforms  being  six  feet  wide; 
that  subsequent  to  the  commencement  of 
this  action  the  said  defendant  company 
built  at  the  station  called  'Borden'  an  'un- 
brella  shed'  for  the  accommodation  of  pas- 
sengers; that  the  station  called  'Borden' 
was  known  as  a  'flag  station,'  where  trains 
only  atop  upon  signal,  or  for  the  discharge 
of  passengers  or  freight;  that  tickets  were 
sold  to  the  said  station  called  'Borden'  from 
ath&e  points,  and  that  freight,  when  the 
charges  were  prepaid,  was  billed  to  Borden, 
but  that  no  tickets  were  sold  at  Borden  tor 
other  points;  that  there  was  no  resident 
bonded  agent  of  the  defendant  company  at 
Borden,  some  arrangements  having  been 
made  with  Mr.  Folk,  who  kept  a  store  a 
few  yards  from  the  said  wareroom,  when 
there  to  deliver  freight  to  parties  calling  for 
same.  This  service  was  paid  for  by  defend- 
ant company  by  a  free  pass  over  Its  said 
road.  The  testimony  also  shows  that  the 
plaintiff,  George  W.  Murray,  has  brought 
out  all  the  reversionary  interests  of  the  par- 
ties other  than  himself  who  signed  the  deed 


above  referred  to,  and  marked  in  evidence 
'Exhibit  S.' 

"The  plaintiff  offered  testimony  as  to  the 
value  of  the  land  of  the  plaintiff  occupied  by 
the  defendant  company  as  a  right  oC  way. 
This  testimony  was  objected  to  by  the  de- 
fendant upon  the  ground  that  It  was  irrele- 
vant I  sustained  the  objection  of  the  de- 
fendant for  the  reason  that  the  pleadings 
In  this  case  confined  the  proof  to  the  fact 
as  to  whether  or  not  the  defendant  company 
has  compiled  with  its  contract  as  set  ont  In 
the  deed.  Even  if  snch  testimony  Is  rele- 
vant to  the  Issues  In  this  case,  that  offered 
was  so  vague  and  indefinite  that  I  have 
been  unable  from  the  testimony  to  arrive 
at  any  satisfactory  conclusion  as  to  the 
value  of  such  right  of  way. 

"I  find  as  matter  of  fact  from  the  testi- 
mony that  the  plaintlfl  has  bought  all  the 
reversionary  Interests  of  the  parties  other 
than  himself  who  signed  the  deed  in  evi- 
dence in  this  case,  marked  'Bzliibit  8.' 

"I  find  as  matter  of  fkct  from  the  testi- 
mony that  the  expression  'freight  and  pas- 
senger d^iot'  as  used  in  said  deed  in  evi- 
dence. Exhibit  S,  was  Intended  to  mean 
and  did  mean  such  a  freight  and  passenger 
depot  as  was  then  established  and  maintain- 
ed, with  a  resident  freight  and  passenger 
agent  at  Oalsell,  a  stotion  on  the  said  North- 
western Railroad. 

"I  find  as  a  matter  of  fact  from  the  testi- 
mony that  the  said  defendant  company  has 
not  established  and  maintained  such  a  freight 
and  passenger  depot  with  a  resident  agent, 
at  the  station  called  'Borden,'  on  the  sold 
Northwestern  Ballroad. 

"I  find  as  a  matter  of  fact  from  the  testi- 
mony that  the  plaintiff,  GewEe  W.  Mar- 
ray,  has  been  damaged  by  the  btilure  of  the 
said  defendant  company  to  establish  and 
maintain  snch  a  freight  and  passenger  depot 
at  the  station  called  'Borden,'  and  that  the 
amount  of  such  damage  has  been  the  sum 
of  $600,  up  to  the  date  of  this  report 

"The  defendant  claims,  as  matter  of  law. 
that  the  complaint  should  be  dismissed,  for 
the  reason  that  the  contract  as  set  up  in  the 
complaint  and  In  the  deed  In  evidence.  Ex- 
hibit S,  Is  such  a  contract  as  the  court  of 
equity  cannot  and  will  not  enfcnwe  by  specific 
performance.  This  brings  up  the  only  ques- 
tion of  law  in  the  case,  as  I  see  it  It  seems 
to  be  the  general  rule  In  this  state  and  etee- 
where  that  courts  of  equity  will  not  enforce 
by  specific  performance  contracts  to  constmct 
buildings  and  make  repairs,  tat  the  reason 
that  it  would  be  Impractlcahle,  If  not  impoe- 
slUc,  for  an  offlco*  of  the  court  to  carry  out 
such  decree.  22  Am.  &  Bng.  Bnc.  Law.  p. 
996;  McGarter  v.  Armstrong,  32  S.  C  223, 
10  S.  E.  953,  8  L.  B.  A.  62S;  Oolumbla  Water 
Power  Co.  v.  City  of  Columbia,  6  a  O.  25S. 
This  rule,  however,  that  courts  of  equity  will 
never  assume  jurisdiction  to  enforce  a  con- 
tract which  requires  some  building  to  be  done, 
Is  not  universal.  They  have  enforced  such 
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contracts  from  the  earliest  days  to  the  litres- 
«nt  time.  A  few  cases  may  be  referred  to  as 
inaftrating  the  power  rested  In  a  court  of 
equity  to  compel  the  speclflc  performance  of 
contracts  similar  to  the  one  at  bar.  In  Storer 
T.  Railway  Co.,  2  Younge  &  C.  Ch.  4S,  the 
conrt  compelled  the  defendant  to  construct 
and  forever  maintain  an  archway  and  Its  ap- 
proaches. The  court  said  there  was  no  dlfS- 
cnlty  In  enforcing  such  a  decree.  In  WUbod 
T.  Railway  Co.,  U  R.  0  £q.  28,  the  defendant 
was  compelled  to  erect  and  maintain  a  wharf. 
See.  also,  Wat  Spec.  Ferf.  Contr.  i|  11,  28-30; 
Lewis,  Em.  Dom.  par.  286.  Agreements  by  a 
ntUroad  company  to  build  crossings  or  fences, 
•r  to  locate  and  build  a  depot,  or  to  do  other 
things  for  the  benefit  of  the  grantw,  may  be 
specifically  enforced.  It  la  no  answer  to  suit 
for  specific  performance  that  a  specific  de- 
scription of  the  thing  to  be  done  Is  not  con- 
tained In  the  deed  or  contract  That  which 
is  reasonably  suitable  under  the  circumstan- 
cea  to  answer  the  purpose  intended  is  what 
the  contract  implies.  'L.  granted  the  right  of 
way  to  a  railroad  company  oyer  his  premises, 
in  consideration  of  which  the  company  agreed 
to  erect  and  maintain  bridges  orer  certain 
crossings,  and  also  to  erect  at  or  near  Excel- 
sior Spring  a  neat  and  tasteful  station  build- 
ing, to  be  called  "Excelsior  Spring,"  at  which 
all  regular  trains  should  stop.  The  company 
mtered  and  built  Its  road,  but  refused  to  com- 
ply with  its  agreement.'  On  a  bill  for  speclflc 
poformance,  it  was  contended  by  the  com- 
pany that  the  agreement  was  too  indefinite 
to  be  enforced;  that  the  style  and  plan,  size, 
^nd  materials  of  the  structure  were  not  sped- 
fled.  But  the  court  held  otherwise.  "To  insist 
that  the  railroad  cannot  build  a  bridge,  be- 
eanse  they  do  not  know  whether  it  should  be 
of  wood  or  iron,  or  gold  or  platinum,  is  a  poor 
excuse.  A  bridge  suitable  for  a  highway 
crossing  is  what  was  Intended,  and  that  is 
definite  enough.'  In  Blsp.  Eq.  (6th  Ed.)  p. 
SOI,  it  is  said:  'If  within  the  power  of  the 
toort  to  supervise  the  performance  of  the  con- 
tract, and  the  equities  which  justify  its  spe- 
cific enforcement  exist  the  agreement  will  be 
enforced.  And  of  late  the  supervisory  power 
of  the  court  has  been  extended  to  cases  which 
it  formerly  might  not  have  been  thought  to 
cover.  Thus  courts  of  equity  have  assumed 
Jurisdiction  to  enforce  the  performance  of 
■contracts  to  operate  railways,  for  the  enforce- 
ment of  agreements  between  railroad  compa- 
nies for  the  use  of  their  tracks,  and  the  like; 
and  this  advancement  in  remedial  equity 
must  be  deemed  not  only  serviceable  in  the 
interest  of  the  business  afFaIrs  of  men,  but 
Justified  by  the  Inherent  elasticity  of  chan- 
cery powers.'  The  authorities  above  cited, 
while  tending  to  show  'advancement  in  reme- 
dial equity,'  and  may  be  'Justified  by  inherent 
elasticity  of  chancery  powers,'  still  none  of 
them  go  to  the  extent  of  enforcing  by  specific 
perfonnance  such  a  contract  as  the  one  at 
bar.  Here  the  court  is  called  upon  to  specif- 
ically enforce  the  establishment  and  mainte- 


nance of  a  freight  and  passenger  depot 
Granting  that  the  contract  is  made  definite  by 
the  parol  evidence  making  the  freight  and 
passenger  depot  to  be  established  and  main- 
tained at  Borden  similar  to  that  established 
and  maintained  at  Dalzell,  still  it  would  be 
impracticable.  If  not  impoBsible,  for  an  of- 
ficer of  the  court  to  carry  out  its  decree  re- 
quiring such  a  freight  and  passenger  depot 
to  be  established  and  maintained.  To  do  so 
would  require  the  supervision  first  of  the 
building,  and  then  of  the  dally  recurring  du- 
ties of  the  agent  and  that  for  an  indefinite 
period  of  time.  It  is  asking  the  court  to  go  a 
long  way  towards  assuming,  if  not  the  direc- 
tlou  and  control,  at  least  the  supervision,  of 
the  defendant  company's  business.  This,  it 
seems  to  me,  the  court  will  not  undertake  to 
do.  I  have  with  great  reluctance  reached  the 
conclusion  that  the  ccmtract  in  this  case,  even 
as  explained  by  the  parol  testimony,  is  such  a 
contract  as  the  court  of  equity  cannot  en- 
force by  a  specific  performance,  yet  I  so  find 
as  matter  of  law.  All  of  which  is  respectful- 
ly submitted." 

Both  sides  excepted  to  this  report.  The  ex- 
ceptions came  on  to  be  heard  by  his  honor 
J.  H.  Hudson,  as  special  Judge,  who  sustained 
the  plaintiff's  exception,  and  ajso  so  much  of 
defendant's  exceptions  as  related  to  a  recom- 
mendation of  the  master  that  defendant  should 
pay  plaintiff  $500  damages.  The  chrcuit  Judge 
held  that  It  was  competent  to  Introduce  tes- 
timony to  show  what  the  surrounding  circum- 
stances were  when  the  defendant  covenanted 
to  erect  a  freight  and  luissenger  depot  at 
Borden,  so  as  to  show  what  was  hi  the  minds 
of  the  parties  to  this  action  at  that  time,  to 
wit  the  deed  of  the  plaintiff  made  In  May, 
1899.  He  also  held  the  contract  was  to  be 
enforced  si)eclflcally  by  requiring  the  defend- 
ant to  erect  at  once  a  depot  for  freight  and 
passengers  at  Borden  like  that  of  defendant 
at  Dalzell  and  at  Remberts,  two  stations  on 
defendant  railroad,  and  adso  to  have  an  agent 
to  sell  tickets  at  Borden.  The  defendant  has 
appealed  from  Judge  Hudson's  Judgment  on 
12  separate  grounds.  The  reporter  will  in- 
corporate in  his  report  of  this  the  12  excep- 
tions, as  well  as  the  decree  of  Judge  Hudson. 
These  exceptions  may  be  grouped  as  follows: 
The  first  five  exceptions,  relating,  as  they  do, 
to  the  alleged  error  of  the  circuit  Judge  In 
holding  that  It  was  competent  to  receive  and 
considw  testimony  going  to  show  the  circum- 
stances surrounding  and  moving  the  parties 
In  the  execution  of  the  contract  to  erect  a 
freight  aud  passenger  dejrat  at  Borden,  on 
defendant's  railroad;  the  sixth  exception,  re- 
lating, as  it  does,  to  whether  the  defendant's 
building  at  Borden  was  such  as  was  agreed 
upon  by  and  betweoi  the  parties  to  this  ac* 
tlon  In  May,  1899,  when  the  deed  and  cove- 
nant were  made;  and,  lastly,  the  seventh, 
eighth,  ninth,  tenth,  Seventh,  and  twelfth  ex- 
ceptions, relathig,  as  they  do,  in  one  form  or 
another,  to  the  power  of  the  coiut  of  equity 
to  decree  that  a  contract  to  build  a  depot  on 
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Its  road  should  be  specifically  execnted,  Includ- 
ing In  this  question  whether  the  decree  was 
sufficiently  definite  In  Its  directions. 

1.  It  seems  to  ua  that  this  court  baa  al- 
ready settled  the  question  as  to  the  compe- 
tency of  testimony  addressed  to  the  making 
dear  an  agreement  trhose  terms  need  d^nite- 
neaa.  It  haa  long  been  settled  law  in  the 
coorta  of  thla  state,  as  well  as  In  the  United 
States  supreme  court,  that  It  is  competent  to 
show  by  evidence  outside  of  a  deed  or  other 
Instrument  In  writing  what  was  the  true  con- 
sideration as  between  the  parties  thereto.  It 
la  a  matter  of  frequent  occurrence  in  our 
courts  that  testimony  is  competent,  aliunde 
the  deed,  to  show  that  a  deed  of  conveyance 
absolute  on  Its  face  was  simply  a  mortgage 
to  secure  the  loan  of  money.  Campbell  v. 
Llnder,  50  S.  C.  169,  27  S.  B.  648.  So,  In  re- 
gard to  the  use  of  the  word  "dollars"  in  t 
contract,  the  value  of  those  dollars  may  be 
ascertained  by  testimony  outside  of  the  terms 
of  the  contract  itself.  Thorington  v.  Smith, 
8  Wall.  1,  10  L.  Ed.  861;  Confederate  Note 
Case,  19  Wall.  548,  22  L.  Ed.  196.  All  these 
things  have  been  allowed,  not  as  adding  to 
or  varying  a  written  Instrument,  but  in  the 
light  of  the  surrounding  circumstances,  to 
ahow  what  was  In  the  minds  of  the  contract- 
ing parties.  As  was  remarked  at  the  begin- 
ning of  our  consideration  of  this  point,  our 
own  decisions  seem  conclusive  of  this  ipolnt. 
In  thla  case  at  bar  the  question  Is  what  did 
the  parties  mean'  by  the  use  of  the  words 
"a  freight  and  passenger  depot"  to  be  erected 
by  the  defendant  at  the  station  called  "Bor- 
den"? Aa  was  remarked  by  the  appellant, 
great  latitude  exists  as  to  the  structures 
known  aa  "freight  and  passenger  depots," 
ranging  by  his  argtmient  from  the  fine  Union 
Station  at  Columbia,  8.  C,  to  the  "umbrella 
abed"  at  present  standing  at  Borden.  These 
words  can  be  explained  by  extrinsic  verbal 
testimony.  Rapley  v.  Klugh,  40  S.  C.  134, 
18  8.  E.  680;  Willis  v.  Hammond,  41  S.  0. 
1S3,  19  8.  E.  310.  Another  apt  illustration  la 
furnished  by  the  case  of  Stoops  v.  Smith,  1 
Am.  R^.  85,  when  the  court  in  Massachusetts 
received  parol  testimony  to  show  that  "ad- 
vertising chart"  meant  a  chart  of  a  certain 
material,  to  be  published  in  a  certain  man- 
ner, as  verbally  agreed  upon  by  the  parties. 
In  the  case  at  bar  the  plaintiff  was  shown 
the  lumber  on  the  ground  requisite  for  a  depot 
Just  like  that  erected  by  the  defendant  at 
Dalzell  station.  The  object  of  the  plaintiff 
was  to  secure  an  attraction  to  ontaldera  to 
aettle  on  his  lands  around  Borden.  We  over* 
rule  these  exceptions. 

Sixth  Exception.  We  cannot  sustain  thla  ex- 
ception. It  la  patent  to  the  eye  that  the  on- 
pretentlouB  erection  at  Borden  can  acarcely  be 
dignified  as  a  depot  for  passengers.  An  "nm- 
brella  shed"  la  scarcely  a  depot  for  passengers. 
Tbla  exception  is  overruled. 

2.  L'astly.  the  master  held  that  a  court  of 
equity  could  not  undertake  the  task  of  a 
apeclflc  performance  of  the  contract  to  erect 


a  "depot  for  freight  and  paasengenf'  at  "Bor- 
den," with  a  resident  ticket  agent,  etc  The 
circuit  Judge  held  otherwlae,  and  ao  decreed. 
Was  he  in  error?  It  Is  asserted  that  the  test- 
writers  and  decisions  vary  on  this  subject 
Whenever  decisions  are  opposed  to  each  oth- 
er, it  la  always  well  to  ascertain  the  grounds 
of  tbe  varying  opinions  of  Judges,  ao  as  to 
learn  if  there  is  a  principle  upon  which  they 
are  divided.  Tbe  respondent,  in  his  suggest- 
ive argument  on  this  point,  thus  states  bis 
position:  "T'here  Is  a  distinction  in  the  cases 
between  the  two  classes  of  contracta  for 
construction:  (1)  Building  contracts,  where 
one  agrees,  for  a  money  consideration,  to 
build  a  house  for  another  on  that  other's 
land.  Such  contracts  are  not  generally  spe- 
cifically enforceable,  for  the  reason  that  the 
injury  done  by  a  breach  is  easily  measured, 
and  can  be  fully  compensated  in  money.  See 
note  on  pages  O'JG  and  997  of  22  Am.  &  Eng. 
Enc.  Law,  where  we  read,  'The  rule  is  al- 
most universal  that  a  covenant  to  build  may 
not  be  enforced  specifically,  for  the  execution 
of  such  contract  would  be  impracticable,  if 
not  impossible,  for  a  court  to  supervise, 
whereas  the  remedy  of  damages  would  alCord 
a  full  redress.'  That  la  to  say,  the  court 
cannot  act  as  architect,  and  another  builder 
may  be  bad,  and  damages  for  tbe  Increased 
cost  and  delay  recovered  In  action  at  law  for 
damages.  The  second  class  is  where  one 
gets  land  from  another  upon  the  considera- 
tion of  the  grantee's  erecting  at  his  own  ex- 
pense a  building  on  land  actually  conveyed 
upon  the  conditions  that  such  building  should 
be  erected  thereon.  Miller  calls  attention  to 
the  fact  that  In  these  latter  cases  the  blind- 
ing was  to  be  done  on  the  land  of  the  person 
who  agreed  to  do  it,  as  in  the  case  at  bar. 
'The  consideration  for  the  agreement  was  the 
sale  or  conveyance  of  tbe  land  on  which  the 
building  was  to  be  erected,  and  plaintiff  had 
already,  by  such  conveyance  on  his  part,  ex- 
ecuted the  contract  [as  In  the  caae  at  bar], 
and  tbe  building  was  In  some  way  essential 
to  tbe  use  or  contributory  to  the  value  of 
adjoining  land  belonging  to  the  plaintllT  (as 
in  tbe  case  at  bar).  This  decision  was  in 
1863.  So  that  22  Am.  &  Eng.  Enc.  Law,  p. 
996,  shows  the  law  to  be  Just  what  we  claim 
it  to  be.  Section  290,  Lewis,  Em.  Dom. 
(1st  Ed.),  also  sustains  us.  In  Hubbard  r. 
Railroad  Co.,  63  Mo.  08,  dted  by  Lewis,  the " 
court  held  that  a  plaintiff  who  relinquished 
bis  right  of  way  for  the  location  of  a  depot 
thereon  might  after  entry  by  the  railroad, 
have  his  remedy  in  equity  for  a  specific  per- 
formance of  the  agreement  to  erect  tbe  de- 
pot; citing  Aiken  v.  Railroad  Co.,  26  Barb. 
289.  The  case  of  Lawrence  v.  Railway  Co.. 
86  Hun,  467,  la  strong  in  support  of  plaintiff's 
contention.  It  held  that  where  a  railroad  en- 
ters upon  land,  and  constructed  tracks  and 
structures,  so  that  it  conld  not  be  restored 
to  its  original  condition,  Uie  railroad  cona- 
pany's  contract  to  build  a  bridge  at  the  east 
line,  and  a  'neat  and  good  overhead  bridge 
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near  my  w^  Vne,'  and  'erect  a  neat  and 
tasteful  station  for  tbe  accommodation  of 
passengers,'  .would  be  enforced,  and  was  suf- 
ficiently e^cpUcit  .  And  see  Blsp.  Eq.  (6tli  Ed.) 
p^  501;  Blsp.  Eq.  (;4th  Ed.)  p.  140;  and  5 
S.  0.  255.  McCa^er  T.  Ai^mstrong,  32  S.  O. 
204,,  10  S.  E.  853,  3  L.  B-  A.  625,  U  Inappli- 
cable, because,  the  case  was  clearly  one  tbat 
coold  be  compensated  In  damages,— and,  In- 
deed, stipulated  damages  were  fixed,— end  be- 
cause the  proper  drainage  of  lands  was  a  mat- 
ter dllBcult  of  ascertainment  on  inile  to  show 
cause  wby  .tbQ  decree  b^d  not  been  carried 
out  But  in  our  cape  a  decree  dbrectlng  d^ 
fendant  to  «rect  at  Borden  a  freight  and  pas-, 
senger  depot  like  tbat  now  at  Dalzell,  a  sta-, 
tion  on  Its  own  railroad." 

To  our  mind,  the  case  at  bar  presents  tbe 
case  where  tbe  plaintiff  has  conveyed  the 
land  whereon  the.  depot  is  .to  be  eriected; 
that  the  consideration  moving  to  this  convey- 
ance was  tbe  erection  by  the  defendant  of  a 
depot  for  freight  and  passengers,  which  the 
plaintiff  reasonably  expected  would  enhance 
tbe  value  of  bis  sur.oondlng  lands;  whereas, 
the.  Inferior  depot  erected,  with  no  ticlcet 
office  or  resident  agent  there  located,  was  not 
calculated  to  enllbt  the  persons  desirous  of 
locating  there  to  du  so.  We  think  Justice 
Miller  pointed  out  in  tbe  quotation  of  his 
opinion  the  tme  groimds  for  an  Interference 
by  th«  court  o"  equity  of  specific  perform- 
ance. We  do  not  see  any  ground  upon  which 
to  base  a  criticism  <rf  Ju4s3  Hudson's  decree 
as  indefinite.  There  are  tbe  two  depots,  the 
one  at  Dalzell  and  the  other  at  Remberts,  as 
model.s  for  the  depot  An  agent  is  easily 
supplied.    These  exceptions  are  overruled. 

It  is  the  Judgment  of  this  court,  that  th" 
Judgment  of  the  cbrcuit  court  be,  and  hereby 
is,  afllnned. 

GARY,  J.,  concurs  in  tbe  reanlt 


NEWBERGEE  et  ux..v.  WELLS  et  al,* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  7.  1902.) 

SQinTT— UMITATIONS-STALB  CJiAIMS-DB- 

MUKRGR. 

1.  In  matters  of  coucuirent  jurisdiction,  eq- 
nity,  by  aualoRy,  applies  to  stale  claims  the 
bar  of  the  statute  of  Umitatioiis,  and  recog- 
nizes the  same  exceptious  to  its  pperatious  that 
are  allowed  in  courts  of  law. 

2.  When  a  bill  in  equity  discloses  on  its  face 
laches,  or  the  facts  alleged  show  that  the  cause 
of  action  is  within  the  statute  of  limitations, 
tbe  bill  is  for  that,  rensun  demurrable,  unless 
sufficient  facts  are  set  forth  In  it  to  avoid 
laches  or  take  the  case  oat  of  the  statute. 

(SyUabns  by  the  Oourt) 

Appeal  from  circuit  court  Wood  conntyj 
L.  N.  Tavenner,  Judge. 

Bill  by  Samuel  Newbcrger  and  wife 
against  Charles  E.  Wells  and  another.  De- 
cree for  defendants,  and  plaintiffs  appeal. 
Affirmed. 


■Rehearing  denied. 
Y  2.  See  Eiqulty,  vol.  19,  Cent.  Dig.  S 
42  S.E.-40 


W.  N.  Miller,  for  appellants.  D.  H.  Leon- 
ard, for  appellees..  , 

POFFENBARGBR,  J.  In  June,  1896, 
Samuel  Newberger  and  Dora  Newberger  filed 
their  bin  In  equity  in  tbe  qlrcult  court  of 
Wood  county  against  Charles  E.  Wells  and 

D.  H.  Leonard,  trustee.  Tbey  allege  that 
prior  to  June  1,  1876,  Samuel  Newberger  was 
engaged  In  the  mercantile  business  at  Park- 
ersburg,  and  was  the  owner  of  a  large  stock 
of  merchandise,  and  a  large  and  valuable 
tract  of  land,  situated  on  Fishing  creek,  in 
Wetzel  county,  containing  between  3,500  and 
4,000  acres,  and  being  tbe  residue  of  a  tract 
of  0,000  acres,  out  of  which  previous  own- 
ers bad  conveyed  certain  portions;  tbat  on 
June  1,  1876,  be  made  a  general  deed  of  as- 
signment to  D.  ]B.  Leonard,  trustee,  for  tbe 
l>enefit  of  his  creditors;  that.  In  tbe  adminis- 
tration of  said  trust  Leonard  and  Newb^- 
ger  settled,  by  compromise  or  otherwise, 
practically  all  of  the  debts  out  of  the  pro- 
ceeds of  tbe  property  and  the  collections  of 
the  accounts;  that  on  the  6th  day  of  July, 
1887,  they  negotiated  a  conditional  sale  of 
said  tract  of  land  to  the  defendant  Charles 

E.  Wells,  and  put  tbe  contract  in  writing; 
tbat  tbey  agreed  to  sell  said  land  to  Wells, 
desnrlbln:;  it  In  the  contract  as  containing 
3,000  acres,  more  or  less,  at  12.60  per  acre, 
"the  quantity  to  be  ascertained  by  a  surrey 
to  be  made  at  the  expense  of  the  party  at 
the  second  part";  that  the  contract  was  an 
option  to  purchase  tbe  land  for  a  period  of 
60  days  from  its  date,  and.  If  Wells  should 
decide  to  close  the  option  by  purchasing  tbe 
land,  he  should  deposit  with  Iieonard  the  sum 
of  $500  on  the  purchase  money,  and  then  the 
Newbergers  agreed  to  Join  Leonard,  the  trus- 
tee. In  a  deed  conveying  the  land  to  Wells; 
that  Wells  did  not  make  the  deposit  within 
the  60  days,  but  at  his  Instance  and  request 
the  option  was  extended  for  another  period 
upon  tbe  same  terms;  tbat  it  was  under- 
stood and  agreed  at  the  time  that  tbe  differ- 
ence between  the  amount  for  which  the.  prop- 
erty might  sell  at  public  sale  and  tbe  con- 
tract price  of  $2.50  per  acre  should  be  paid 
to  Dora  Newberger  in  consideration  of  her 
Joining  in  the  deed,  and  tbe  relinquishment 
of  her  dower  in  the  land;  that  after  accept- 
ing the  contract  and  depositing  the  |500, 
Wells  caused  a  survey  of  the  land  to  be 
made,  but  before  It  was  completed,  com- 
plainants procured  Leonard  to  take  the  nec- 
essary proceedings  to  sell  the  land,  and  at 
the  February  term  of  the  circuit  court  of 
Wetzel  county.  In  some  suit  there  pending, 
of  the  nature  of  which  complainants  say 
they  are  not  advised,  Leonard,  trustee,  was 
directed  to  sell  the  land  as  special  commis- 
sioner, and  did  so,  and  the  same  was  pur- 
chased by  Wells  for  the  snm  of  $4,050,  he 
paying  part  of  the  money  in  cash,  and  ex- 
ecuting bis  notes  for  the  residue,  and  the 
court  having  confirmed  tills  sale  in  June^ 
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1888,  Leonard,  on  the  16tli  day  of  July,  1888, 
executed  a  deed  as  special  commissioner,  con- , 
veying  the  land  to  Wells;  that  about  the  8th 
day  of  May.  1888,  Wells  and  one  H.  L.  WU- 
cox,  who  had  surveyed  the  land  for  Wells, 
pretended  and  represented  to  complainants, 
"either  through  fraud,  mistake,  or  ignorance, 
or  both,  that  there  were  included  within  the 
boundary,  excluding  the  exceptions  mention- 
ed in  the  title  papers,  only  2,020  a<-res";  that 
complainants,  still  relying  on  the  representa- 
tions aforesaid  as  to  acreage,  on  the  10th  day 
of  July,  1888,  executed  a  deed  whereby.  In 
consideration  of  the  sam  of  $1,800,  they  con- 
veyed the  land  to  Wells  with  covenants  of 
general  warranty,  thereby  .confirming  the 
sale  made  by  Leonard,  trustee,  as  special 
commissioner,  and  by  mistake,  occasioned 
by  the  representations  aforesaid,  describing 
the  quantity  to  be  2,000  acres,  more  or  less; 
that  they  are  Informed  and  believe  that 
Wells  has  fully  paid  to  Leonard  the  residue 
of  the  purchase  money,  and  they  represent 
and  charge  that  all  of  Newberger's  debts, 
for  which  the  property  could  be  bound, 
have  been  compromised  and  paid,  or 
should  have  been  paid,  out  of  the  mon- 
ey In  the  hands  of  Leonard  as  trustee, 
to  be  paid  to  Samuel  Newberger;  that  they 
believed  that  at  the  time  of  said  sale  said 
land  was  valuable  for  oil,  and  it  has  become 
valuable  oil  territory,  having  many  wells 
thereon,  producing  many  thousands  of  bar- 
rels of  oil  annually;  that  they  "recently  dis- 
covered that,  as  a  matter  of  fact,  there  was 
a  mistake  in  the  survey  as  aforesaid  made 
by  the  said  Wilcox,  and  in  his  calculations 
of  the  acreage  of  said  land;  that  they  are 
informed  and  believe  that  some  time  ago  the 
said  Wells  had  the  said  land  resurveyed,  and 
ascertained  the  quantity  to  be  three  thous- 
and eight  hundred  (3,800)  acres,  and  not  two 
thousand  and  twenty  (2,020),  as  he  and  his 
former  surveyor,  Wilcox,  represented  when 
complainants  conveyed  said  land  to  him,  and 
not  2,000,  as  recited  in  complainants'  deed  to 
him;  that  they  liave  Just  recently  discovered 
that  in  February,  1892,  the  said  Wells  and 
'  others,  to  whom  be  had  conveyed  Interests 
in  said  land,  made  leases  thereof  to  the  South 
Penn  Oil  Company,  in  which  they  describ- 
ed the  quantity  of  land  in  said  tract  to  be 
3,800  acres";  that  they  had  no  knowledge  of 
said  lease,  nor  of  the  quantity  of  land  de- 
scribed therein,  until  Just  before  the  insti- 
tution of  this  suit;  that  Wells  had  recently 
stated  to  the  complainant  Samuel  Newberger 
and  to  others  that  there  is  not  less  than 
3,800  acres  of  the  land;  that,  since  he  pur- 
chased said  land.  Wells  has  recovered  in  the 
circuit  court  of  Wetzel  county  a  Judgment 
wherein  the  lioundary  recovered  is  recited  to 
contain  3.800  .')cres,'the  exclusion  from  which 
of  the  excepted  boundaries  described  in  the 
Judgment  would  leave  about  2,900  acres,  or 
900  acres  more  than  Wells  settled  and  paid 
for  in  his  contract;    that,  as  soon  as  they 


discovered  the  mistake  and  error,  complain- 
ants called  the  attention  of  Wells  to  the 
same,  and  asked  him  to  correct  the  niistake 
and  settle  with  them  (or  the  land  aoccnrding 
to  the  actual  acreage,  and  Wells  at  first 
seemed  disposed  to  settle  the  matter  with 
them,  but  they  were  never  able  to  get  him 
to  do  80.  and  he  continues  to  neglect  to  cor- 
rect the  error  and  pay  complainants  what 
they  are  Justly  entitled  to  receive  from  him; 
and  that  they  believe  and  charge  that  he 
should  be  required  to  account  to  them  for  the 
ditCerence,  namely,  1,680  acres,  at  the  rate 
of  $2.00  per  acre,  which  amounts  to  the  sum 
of  $4,200,  with  interest  thereon  from  July  10. 
ISSis,  until  paid.  As  exhibits,  there  were 
filed  with  the  bill  a  deed  from  Bdward 
Bralden  and  wife  to  Samuel  Newberger;  a 
deed  from  P.  L.  Gambrill  and  wife  to  Ed- 
ward Bralden;  a  deed  from  Isaac  Hoge  and 
others  to  Gambrill;  a  deed  of  trust  from 
Samuel  Newberger  to  D.  H.  Leonard,  trus- 
tee; the  agreement  between  Newberger  and 
wife  and  Charles  B.  Wells;  the  deed  from 
Leonard,  special  commissioner,  to  Wells;  the 
deed  from  Newberger  and  wife  to  Wells;  the 
agreement  between  Wells  and  others  and  the 
South  Penn  Oil  Company;  and  a  copy  of 
the  order  in  the  ejectment  suit.  In  which 
Judgnrent  is  confessed  by  Smith  and  others 
in  favor  of  Wells  and  others.  Wells  filed 
his  separate  demurrer  to  the  bill,  and  the 
complainants  so  amended  their  bill,  with 
leave  of  the  court,  as  to  show  that  the  con- 
tract was  made  In  the  city  of  Parkersburg, 
and  that  the  plaintiffs  and  the  defendant 
Leonard  resided  there.  The  defendants  then 
demurred  to  the  amended  bill,  and  the  plain- 
tiffs Joined  in  the  demurrer;  and  on  Decem- 
ber 1,  1900,  the  court  sustained  the  demur- 
rer, and,  the  plaintiffs  not  desiring  to  anrend 
their  bill,  it  was  dismissed,  and  the  cause 
is  now  in  this  court  on  appeaL 

The  prayer  of  the  bill  is  "that  the  defend- 
ants, named  as  such  in  the  caption  of  this  I 
bill,  may  be  made  defendants  hereto,  and  re- 
quired to  answer  the  same,  and  each  and 
every  allegation  thereof,  on  their  respective 
oaths,  and,  the  premises  being  considered, 
that  the  said  mistake  in  the  execution  of  said 
contract  of  sale,  and  the  mistake  of  quantity 
named  in  their  aforesaid  deed  to  said  Wells, 
may  be  corrected;  that  said  deed  may  t>e 
reformed  and  corrected  in  accordance  with 
the  facts  now  appearing;  that  the  contract 
of  complainants  with  the  said  Wells  may  be 
specitlcally  executed  in  relation  thereto,  and 
that  complainants  may  have  a  money  decree 
against  the  said  Wells  for  the  said  siun  of 
$4,200,  with  interest  thereon  as  aforesaid": 
and  that  complainants  may  have  other,  fur- 
ther, and  general  relief. 

The  contract  of  July  6,  1887,  giving  Wells 
an  option  to  purchase  the  lands  in  question, 
and  which  be  afterwards  accepted  and  acted 
upon.  Is  perfectly  clear  in  its  terms  and  pro- 
visions;   but  the  complainants  found  their 
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bill  upon  the  contention  that  Wells  has  not 
folly  executed  it  upon  his  part,  and  that  his 
failure  to  execute  It,  and  the  failure  of  com- 
plainants to  require  full  payment  of  the  pnr- 
chase  money,  are  due  to  the  fraudulent  con- 
duct of  Wells  in  representing  to  complain- 
ants that  the  quantity  of  land  was  only  2,- 
020  acres,  when  in  fact  it  is  3,800  acrea 
Whether  the  contract  required  Wells  to  make 
the  survey  or  not,  the  bill  alleges  that  he  did 
undertake  and  cause  the  surrey  to  be  made, 
and  made  a  false  representation  as  to  the  re- 
sult of  that  surrey.  If  it  was  his  duty,  un- 
der the  contract  to  make  the  surrey,  bis 
false  representation,  after  making  it  and  in- 
forming himself  and  agreeing  In  his  contract 
to  ascertain  the  true  quantity,  was  fraudu- 
lent If  the  contract  did  not  require  him  to 
make  the  surrey,  and  he  did  it  voluntarily, 
and  misrepresented  the  quantity  of  land,  such 
conduct  was  not  only  fraudulent  but  embod- 
ied a  higher  degree  of  fraud.  It  was  more 
active,  officious,  and  affirmative  in  its  char^ 
acter  than  in  the  other  case.  The  difficulty 
in  this  case,  on  the  question  of  demurrer, 
does  not  lie  in  the  sufficiency  of  the  allega- 
tion of  fraud  and  mistake.  The  real  trouble 
Is  encountered  in  determining  whether  the 
plaintiffs  have  resorted  to  the  proper  remedy, 
and  have  brought  their  suit  in  time.  The 
plaintiffs  have  made  their  deed  conveying  the 
land  to  the  defendant,  and  he  has  accepted  it 
The  contract  of  July  6,  1887,  has  been  fully 
executed,  completed,  and  performed,  except 
that  all  the  purchase  money  has  not  been 
paid,  according  to  the  theory  of  this  bill. 
Under  such  a  contract  the  vendee  has  but 
two  duties  to  perform:  One  is  to  accept  a 
proper  deed;  the  other,  to  pay  the  purchase 
money.  Wells  has  performed  the  first,  but  has 
avoided  and  neglected,  in  part  the  perform- 
ance of  the  other.  The  equitable  doctrine 
is  that  the  enforcement  of  terms  must  be 
mutual,  and  that,  where  the  vendee  would 
have  a  right  to  the  decree  compelling  the 
conveyance  of  the  land  to  him,  his  vendor 
must  likewise  be  permitted,  in  equity,  to 
compel  the  acceptance  of  bis  deed,  and  the 
payment  of  the  consideration  for  it  23  Am. 
&  Eng.  Enc.  Law,  947.  The  vendor  may  re- 
cover his  purchase  money  in  an  action  at 
law,  but  he  cannot,  In  such  action,  compel 
the  vendee  to  accept  a  deed.  In  this  bill  the 
vendor  seeks  only  to  recover  a  part  of  the 
purchase  money.  Another  principle  of  law 
which  must  not  be  overlooked  is  that  ordi- 
narily a  contract  for  the  sale  of  land  is  com- 
pleted by  the  execution  and  delivery  of  the 
deed  by  the  vendor,  and  its  acceptance  by 
the  purchaser.  These  act&  annul  the  ante- 
cedent executory  agreement,  and  upon  It  no 
action  can  be  brought  afterwards,  even 
though  the  amount  of  land  conveyed  turns 
out  to  be  less  than  was  stnted  In  the  agree- 
ment 28  Am.  &  Eng.  Enc.  Law,  132.  At 
page  140  of  the  same  volume '  it  Is  said: 
"The  conveyance  Is  a  consummation  of  the 


contract  With  It  all  ttie  rights  of  the  ven- 
dor In  the  land  cease,  and  by  It  there  Is  vest- 
ed in  the  purchase  the  full  legal  and  equi- 
table titles  of  the  proi>erty,  subject  only  te 
the  vendor's  lien  for  purchase  money." 

This  lien  for  purchase  money  would  not 
exist  In  this  state,  unless  reserved  In  the 
deed.  Section  1  of  chapter  75  of  our  Code 
provides  that  "if  any  person  convey  any  real 
estate,  and  the  purchase  money,  or  any  part 
thereof,  remain  unpaid  at  the  time  of  the 
conveyance,  he  shall  not  thereby  have  a  Hen 
for  such  unpaid  purchase  money,  unless  such 
Hen  Is  expressly  reserved  on  the  face  of  the 
conveyance."  If  a  lien  did  exist,  that  would 
give  equitable  Jurisdiction  to  enforce  against 
the  land  the  payment  of  the  purchase  money 
remaining  unpaid.  Such  ground  of  equitable 
jurisdiction  does  not  exist  In  this  case.  No 
lien  for  the  purchase  money  is  reserved  in 
the  deed.  Then,  again,  we  are  confronted 
with  the  principles  announced  by  this  court 
In  Burbridge  v.  Sadler,  46  W.  Va.  »9,  32  & 
E.  1028,  that  "a  claim  for  compensation  for 
deficiency  in  quantity  of  land  conveyed  by 
the  deed,  where  the  purchase  money  has  been 
paid,  is  a  mere  demand,  not  cognizable  only 
in  equity,  but  at  law,  and  is  subject  to  the 
statute  of  limitations."  It  is  said  in  the 
opinion  in  that  case  that  a  demand  for  com- 
pensation Is  barred  by  limitation,  and,  fur^ 
ther,  that:  "It  was  a  cause  of  action  at 
once  on  the  execution  of  the  deed  from  Sad- 
ler to  Melissa  Burbridge.  Five  years  would 
bar  it  It  is  not  like  the  case  of  a  demand 
for  compensation  for  excess  in  quantity 
where  a  lien  for  purchase  money  exists. 
There,  I  think,  the  lien  extends  to  the  amount 
due  for  surplus  land;  but,  if  there  is  no  lien 
in  the  deed  of  conveyance,  compensation  for 
the  surplus  must  be  recovered  In  an  action 
at  law.  So  where  there  is  a  deficiency.  In 
either  case,  like  the  sale  of  other  property. 
In  case  of  deficiency,  compensation  would 
be  by  action  of  trespass  on  the  case,  or, 
waiving  the  tort  in  assumpsit;  the  liability 
being  based  on  the  theory  of  fraud  and  de- 
ceit in  misrepresnitlng  the  quantity."  How- 
ever, in  2  Minor,  Inst  699,  It  is  said  that 
"in  cases  of  plain  mistake  or  misapprehen- 
sion, though  not  the  effect  of  fraud  or  con- 
trivance, equity  will  rescind  the  conveyance, 
If  the  error  goes  essentially  to  the  substance 
of  the  contract,  so  that  the  purchaser  does 
not  get  what  he  bargained  for,  or  the  vendee 
sells  that  which  he  did  not  design  to  sell, 
or,  if  the  circumstances  do  not  demand  a 
total  rescission  of  the  contract  the  court 
will  give  relief  by  adjusting  a  compensation 
between  the  parties."  At  page  702  of  the 
same  volume  It  Is  said,  "Wherever  the  real 
quantity  turns  out  to  be  more  or  less  than 
what  was  anticipated  by  the  parties,  whether 
the  sale  be  by  the  acre  or  otherwise,  equity 
entertains  jurisdiction  and  gives  relief  on  the 
ground  of  mistake."  If  this  be  true,  such 
relief  will  be  given  upon  the  ground  of  fraud. 


Digitized  by  VjOOQIC 


f(28 


42  SOUTHBASTOBN  BBPOBTKB. 


<W.V«t 


where  it  produces  the  same  remit,  or  upon 
tbe  grounds  of  mistake  and  fraud  combined. 
TblB  court  has  announced  the  existence  of  an 
equitable  Jurisdiction  very  similar,  If  not  like 
that  claimed  In  the  plaintllfB'  bill.  In  many 
cases.  In  Kelly  t.  Biley,  22  W.  Va.  247,  It 
Is  held  that  "a  court  of  equity  has  Jurisdic- 
tion to  decree  compensation  for  a  deficiency 
in  tbe  quantity  of  land  sold,  although  the 
land  has  been  conveyed  by  a  deed  with  gen- 
eral warranty,  and  tbe  purchase  money  has 
all  been  paid,"  and  further  that  "where,  by 
reason  of  the  fraud  of  tbe  vendor  In  misrep- 
resenting tbe  quantity  of  land  sold,  the  ven- 
dee Is  entitled  to  compensation  or  abatement 
from  the  purchase  money  on  account  of  de- 
ficiency m  the  quantity  of  land,  courts  of 
equity  and  courts  of  common  law  have  con- 
current Jurisdiction  to  grant  relief."  It  was 
lield  in  Atkinson  v.  Beckett.  84  W.  Va.  584, 
12  S.  B.  717,  that  In  case  of  an  exchange  of 
lands  In  gross,  if  one  party  has  been  misled 
and  deceived  by  the  other  as  to  the  quantity 
of  land  he  was  getting,  and  thus  induced  to 
enter  into  the  exchange,  equity  will  decree 
him  compensation.  In  Prichard  v.  Bvans, 
81  W.  Va.  137,  Q'S.  B.  461,  it  Is  held  that  "a 
court  of  equity  has  Jurisdiction  to  abate  from 
the  purchase  money  due  from  vendee,  for  a 
deficiency  in  sale  of  land,  by  which  tbe  ven- 
dee was  Injured,  through  the  fraud  of  the 
vendor  in  misrepresenting  tbe  quantity  of  the 
land  on  the  face  of  his  contract  or  deed,  or 
orally."  In  Nichols  v.  Cooper,  2  W.  Va.  347, 
this  court  holds  that  "the  principle  upon 
which  equity  gives  rdlef  In  cases  of  excess 
and  deficiency  in  the  estimated  quantity  upon 
the  sale  of  lands  is  where  there  la  a  mistake, 
—whether  the  mutual  mistake  of  the  parties, 
or  the  mistake  of  one  of  them,  occasioned 
by  the  fraud  or  culpable  negligence  of  the 
other."  In  support  of  this,  the  court  in  that 
case  quoted  and  approved  a  part  of  the  opin- 
ion m  the  case  of  Blessing's  Adm'r  v.  Beatty, 
1  Bob.  (Va.)  287.  Somewhat  similar  to  this. 
In  respect  to  the  ground  of  Juri8dicti<m,  are 
the  followmg  cases:  Anderson  v.  Snyder, 
21  W.  Va.  632;  Crisllp  v.  Cain,  19  W.  Va. 
438;  Boggs'  Ex'r  v.  Harper's  Adm'r,  45  W. 
Va.  654,  31  S.  E.  »13. 

In  those  states  m  which  the  Implied  lien 
for  purchase  money  of  land  exists,  this  bill 
would  no  doubt  be  good  as  a  bill  for  the  spe- 
cific execution  of  the  contract  of  July  6, 
1887;  and,  that  contract  being  under  seal, 
tbe  statute  of  limitations  would  not  apply, 
because  tbe  bill  was  filed  within  10  years 
from  the  date  of  the  contract  Nor  would  tbe 
court  in  such  state  dismiss  the  claim  as  stale 
on  the  ground  of  laches.  While  the  purchas- 
er has  accepted  the  deed,  that  is  a  circum- 
stance which  only  strengthens  the  case  made 
by  the  plaintiffs'  bill.  If  he  had  refused  to 
accept  the  deed  and  to  pay  tbe  purchase 
money,  all  a  court  of  equity  could  do  would 
be  to  compel  him  to  pay  the  purchase  money; 
and  all  the  plaintiffs  would  be  required  to  do, 
in  order  to  obtain  the  aid  of  such  court. 


would  be  to  tender  a  snfllclent  deed,  and  the 
purpose  of  the  proceeding  in  such  case  would 
be  such  as  Is  sought  in  tills  bill,— merely  a 
recovery  of  money.  But  as  no  such  lien 
exists  here,  the  bill  la  not  sustainable  on  the 
theory  of  an  implied  lien  for  purchase  money. 

The  following  conalderatlans  ooodusively 
show  that  this  court  has  been  right  in 
grounding  equitable  Jurisdiction  in  cases  of 
this  kind  upon  mistake  and  fraud:  Except 
for  the  mistake  or  the  fraud  of  the  defend- 
ant, these  complainants,  if  their  bill  shall  be 
sustained  by  proof,  would  either  have  re- 
ceived, at  tbe  time  of  the  execntion  and  de- 
livery of  theb*  deed,  $5,200  for  their  land, 
instead  of  $1,000,  or  they  would  now  hold 
that  which  is  far  better,  perhaps,  than  a  lien 
upon  the  land  for  $4,200,  namely,  the  land  it- 
self, or  they  would  have  accepted  tbe  $1,000 
as  part  payment,  and  reserved  a  lien  in  their 
deed  for  the  remaining  $4,200  of  purchase 
money,  or  would  have  bad  it  secured  in  some 
other  way.  The  mistake  or  fraud  has  there- 
fore caused  them  to  do  that  which  materially 
affected  their  interest,  very  much  t»  their 
detriment.  It  has  converted  their  property 
into  a  mere  imsecured  claim  for  money,  and, 
if  the  defendant  In  this  case  were  insolvent, 
the  result  would  be  irreparable  losa  and  In- 
jury to  them. 

The  grave  question  In  this  case  is  whether 
this  suit  was  brought  in  time.  The  demand 
of  the  plalntitb  Is  not  purely  an  equitable  one, 
nor  is  It  purely  legal,  in  Its  nature.  This 
suffldoitly  appears  from  what  has  already 
been  shown.  It  is  a  matter  at  concurrent 
Jurisdiction,  and  therefore  the  question  of 
laches,  raised  on  the  demurrer,  is  exceedingly 
interesting  and  intricate,  as  well  as  difficult 
In  its  solutioa  In  such  case,  ought  tbe  general 
principle  of  equity,  that  there  can  be  no 
fixed  and  detamined  rule  as  to  what  win 
constitute  laches,  to  be  applied?  Should  cases 
of  this  kind  be  determined,  as  regards  laches, 
by  their  own  peculiar  circumstances.  In  the 
sound  discretion  of  tbe  court,  m  each  case, 
or  should  a  court  of  equity,  by  analogy,  apply 
tbe  statute  of  limitatlonsT  Where  the  demand 
is  purely  equitable,  courts  of  equity  determine 
the  question  of  laches  upon  rules  and  prin- 
ciples of  their  own,  and  may  bold  that  the 
plamtiff  is  precluded  by  his  laches,  without 
r^ard  to  whether  the  period  of  delay  la 
longer  or  shorter  than  that  prescribed  by  the 
statute.  Hogg,  £q.  Prln.  415,  and  cases  cited. 
This  court  decided  in  Thompson  v.  Iron  Co., 
41  W.  Va.  674,  23  S.  Bl.  795,  that,  "where 
a  cause  of  action  arises  out  of  a  fraud,  tbe 
statute  of  limitations  runs  from  its  perpetra- 
tion." Speaking  of  the  demand  m  that  case, 
which  was  held  not  to  be  of  equitable  cog- 
nizance. Judge  Brannon  said:  "But  If  it  could 
be  regarded  a  trust.  It  is  not  cognizable  only 
in  equity,  but  Is  such  a  question  as  admits 
of  legal  remedy;  and  the  statute  of  limitations 
applies  to  a  trust,  unless  it  be  one  only  In 
equity  enforoeable.  Counsel,  for  appellant  ad- 
mits that  tbe  nature  of  the  demand  is  one 
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of  common-la'w  Jurisdiction;  that  Is,  concur- 
rent That  applies  the  statute  by  analogy. 
The  trusts  not  within  the  statute  are  direct  or 
express  trusts,  cognizable  only  In  equity."  In 
support  of  this  the  following  authorities  are 
cited:  Bart.  Ch.  Prac.  110;  1  Bob.  Prac. 
(New)  4fi8;  2  Wood,  Lim.  Act  S  200;  Shep- 
pard  V.  Turpln,  8  Grat  873;  Speldell  v.  Heu- 
rld.  120  U.  8.  377,  7  Sup.  Ct  610,  30  L,  Ed. 
718;  Landls  T.  Saxton  (Mo.  Sap.)  16  S.  W.  B12, 
24  Am  St  Rep.  403.  Equity,  however.  In  cases 
of  legal  demands,  or  matter  of  concurrent 
jurisdiction,  recognizes  as  fully  as  courts  of 
law  those  exceptional  cases  which  by  reason 
of  fraudulent  concealment  of  the  cause  of 
action,  or  obstruction  of  the  prosecution  there- 
of, are  held  not  to  be  within  the  statute.  "It  la 
well  settled  that  a  subsisting,  recognized,  and 
acknowledged  trust  as  between  the  trustee 
and  cestui  que  trust  Is  not  within  the  opera- 
tion of  the  statute  of  limitations.  But  this 
rule  most  be  understood  as  applying  only  to 
those  technical  and  continuing  trusts  which 
are  alone  cognizable  In  a  court  of  equity;  and 
trusts  which  arise  from  an  Implication  of  law, 
or  constructive  trusts,  are  not  within  the  rule, 
but  are  subject  to  the  operation  of  the  statute, 
unless  there  has  been  fraudulent  concealment 
of  the  cause  of  action,  and  the  statute  Is  as 
complete  a  bar  In  equity  as  at  law."  2  Wood, 
Lim.  Act  t  200.  At  anotbei-  place  in  the 
same  sectto;:.  this  author  says,  "Therefore 
It  may  be  sa*!  that  a  trust.  In  order  to  be 
exempt  from  the  operation  of  the  statute, 
most  l>e  direct  and  express,  and  of  a  nature 
not  cognizable  at  law,  but  solely  In  equity. 
In  Spelcien  v.  Henrici,  120  U.  8.,  at  page  380, 
7  Sup.  Ct  611,  SO  L.  Ed.  718,  it  is  said  by 
Mr.  Justice  Gray  that  "In  the  case  of  an 
impJed  or  construc?:ive  trust,  unless  there  has 
beeu  a  fraudulent  concealment  of  the  cause 
of  action,  lapse  of  tlma  Is  as  complete  a  bar 
ia  eqait>-  as  at  law."  The  statutory  excep- 
tion found  in  section  18,  c.  104,  Code,  pro- 
Tldee  that  "where  asy  soch  right  as  Is  men- 
tioned in  this  chapter,  shall  accrue  against 
a  person  who  bad  before  resided  In  this  state, 
if  such  person  shall,  by  departing  without  the 
same,  or  by  alraconding  or  concealing  himself 
or  by  any  other  Indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right,  •  •  • 
the  time  that  such  obstruction  may  have  con- 
tinued shall  not  be  computed  as  any  part  of 
the  time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted."  A  similar  pro- 
Tlaion  is  found  In  the  statute  of  limitations 
of  most,  if  not  all,  the  states,  and  circum- 
stances bringing  any  case  within  the  meaning 
at  that  exception  may  be  replied  to  the  plea 
of  the  statute  therein  made. 

From  the  authorities  referred  to^  it  Is  clear 
that  the  bill  cannot  be  sustained  unless  the 
case  falls  within  the  statutory  exception.  It 
cannot  be  brought  within  that  provision  nn^ 
less  upon  some  ground  forming  an  exception 
to  the  proposition  laid  down  in  Thompson  v. 
Iron  Co.,  holding  that  where  a  cause  of  action 
arises  out  of  a  fraud,  the  statute  runs  from 


Its  perpetration.  The  doctrine  there  ao- 
nounced  proceeds  upon  the  theory  that  the  act 
of  the  defendant  obstructing  the  prosecution 
of  the  action,  must  be  subsequent  to  the  act 
out  of  which  the  cause  of  action  arose,  and 
that  the  fraudulent  act  which  gave  rise  to  the 
action  cannot  be  considered  as  performhig 
the  further  function  of  obstructing  the  prose- 
cution. That  is  generally  true,  but  there 
seems  to  be  an  exception  to  It  In  19  Am. 
&  Bng.  Enc.  Law  (2d  Ed.)  212,  a  distlDCtion 
is  made  between  that  class  of  cases  in  which 
the  basis  of  the  action  is  the  original  fraud 
of  the  defendant,  and  cases  in  which  the 
cause  of  action  arises  from  some  other  wrong. 
In  the  latter  class  of  cases  there  must  Iw 
some  affirmative  act  or  conduct  by  the  de- 
fendant separate  and  distinct  from  the  origin- 
al caus^  of  action,  to  Justify  the  postponing 
of  the  running  of  the  statute.  In  the  other 
class  the  mere  slloice  of  the  party  is  regarded 
as  a  continuation  of  the  origin^  fraud,  and 
as  constituting  a  fraudulent  concealment  Aa 
to  that  class  of  actions  it  la  said:  "When 
the  basis  of  the  action  or  suit  is  some  fraud 
committed  by  the  defendant,  and  the  plain  tiff 
does  not  and  cannot  by  exercising  due  dili- 
gence, discover  it  Immediately,  the  original 
fraud  is  regarded  not  only  as  causing  the 
wrong  complained  of,  and  for  which  the 
action  or  suit  Is  brought,  but  as  concealing 
the  wrong,  without  any  special  proof  as  to 
the  concealment,  beyond  a  showing  by  the 
plaintiff  that,  though  exercising  due  diligence, 
he  did  not  and  could  not  l)ecome  aware  of 
'the  original  wrong.  In  this  way,  causes  of 
action  arising  out  of  fraud  by  the  defendant 
rest  upon  the  same  footing,  so  far  uii  the 
rule  under  consideration  is  concerned,  as  other 
causes  of  action  not  arising  from  fraud,  but 
which  have  been  concealed  by  fraud.  In 
either  case  the  statute  begins  to  run  only 
from  the  time  when  the  wrong  of  which  the 
plaintiff  complains  was  or  ought  to  have  been 
discovered  by  him." 

In  Wear  v.  Skinner,  46  Md.  257,  24  Am. 
Rep.  517,  under  a  statute  somewhat  different 
from  ours,  but,  no  doubt  Intended  for  the 
same  purpose,  the  court  held:  "First,  that 
it  was  not  thereby  meant  that  In  all  cases  a 
party  must  commit  a  fraud  distinct  from 
and  Independent  of  the  original  fraud,  for 
the  purpose  of  keeping  the  hijured  party  in 
Ignorance  of  his  cause  of  action,  nor  that 
the  mere  concealment  of  the  fraud  is  Insuffi- 
cient; second,  that  where  one  practices  fraud 
to  the  injury  of  another,  the  subsequent  con- 
cealment of  it  from  the  injured  party  is  in 
itself  a  fraud,  and,  if  he  is  thereby  kept  In 
Ignorance  of  his  cause  of  action,  he  is  kept 
In  ignorance  by  the  fraud  of  the  adverse 
party."  Robinson,  J.,  delivering  the  opinion 
of  the  court,  said:  "It  Is  well  settled  by  such 
courts  [courts  of  equity]  that  where  a  party 
has  been  injured  by  the  fraud  of  another, 
and  such  fraud  is  concealed,  or  is  of  such 
character  as  to  conceal  itself,  whereby  the 
injured  party  remains  In  ignorance  of  ItiWitb- 
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out  any  fault  w  want  of  diligence  on  his 
part,  the  bar  of  the  statute  does  not  begin 
to  run  until  the  fraud  Is  discovered,  though 
there  be  no  special  circumstances  or  efforts 
on  the  part  of  the  party  committing  the  fraud 
to  conceal  It  from  the  knowledge  of  the  other 
party.  And  this  Is  the  rule,  too,  when  such 
courts  are  dealing  with  legal  demands.  In 
regard  to  which  they  obey  strictly  the  very 
terms  of  the  statute  of  limitations."  In  sup- 
port of  this  he  cites  a  number  of  Ehiglish 
cases  which  seem  to  bear  out  what  he  says, 
and  also  the  case  of  Bailey  ▼.  Glover,  21 
Wall.  »16,  22  L.  Ed.  G36.  He  also  reviews 
a  number  of  English  and  American  cases  In 
this  connection,  and  concludes  that  the  posi- 
tion taken  by  blm  In  that  case  Is  not  In  con- 
flict with  the  authorities.  In  Bailey  ▼.  Glov- 
er, cited,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court,  said  "We  also  think 
that  In  suits  In  equity  the  decided  weight  of 
authority  Is  In  favor  of  the  proposition  that, 
where  the  party  injured  by  the  fraud  remains 
In  Ignorance  of  It  without  any  fault  or  want 
of  diligence  or  care  on  his  part,  the  bar  of 
the  statute  does  not  beghi  to  run  until  the 
fraud  is  discovered,  though  there  be  no  spe- 
cial circumstances  or  efforts  on  the  part  of 
the  party  committing  the  fraud  to  conceal 
it  from  the  knowledge  of  the  other  party." 
In  Quimby  v.  Blackey,  63  N.  H.  77,— an  ac- 
tion of  assumpsit,— it  was  held  that  the  fraud 
by  which  a  cause  of  action  Is  concealed  need 
not  be  other  then  that  which  caused  the  orig- 
inal Injury,  In  order  to  prevent  the  operation 
of  the  statute  of  limitations.  Smith,  J.,  said: 
"The  defendants'  neglect  to  give  Information 
to  the  plaintiff  in  December,  1871,  of  the 
finding  of  his  money,  and  to  restore  It  to  him, 
knowing  It  was  the  plaintiff's  money,  was  a 
fraud  upon  him.  By  their  silence  and  Inac- 
tion afterwards  the  original  fraud  was  kept 
on  foot  Their  willful  silence  was  a  fraud- 
ulent concealment  of  the  plaintiff's  cause  of 
action,  constituting  a  sufficient  answer  to  the 
plea  of  the  statute  of  limitations."  For  this 
he  cites  M'ay  v.  Cutting,  20  N.  H.  187;  Bail- 
ey V.  Glover,  21  Wall.  342,  22  U  Ed.  636; 
Bowman  v.  Sanborn,  18  N.  H.  205;  Douglas 
V.  Elkins.  28  N.  H.  20;  Coolidge  T.  Alcock, 
30  N.  H.  352;  and  a  number  of  other  cases. 
In  Haywood  v.  Marsh,  6  Terg.  00,  It  was 
held  that,  "where  the  fraud  alleged  was  not 
discovered  or  known  until  within  a  few 
months  before  the  bill  was  filed,  it  prevents 
the  statute  of  limitations  from  barring  the 
claim  in  equity."  There,  as  In  the  other 
cases  referred  to,  the  cause  of  action  arose 
solely  out  of  the  fraud  of  the  defendants. 
To  the  same  effect  Is  Bank  v.  Harris,  118 
Mass.  147.  The  court  of  appeals  of  Virginia, 
In  Rice  V.  White,  4  Leigh.  474,  Intimated 
the  same  view,  although  the  question  was 
not  sufficiently  presented  to  enable  the  court 
to  pass  upon  It  dcllnitely.  The  plaintiff  did 
not  plead  his  Ignorance  of  the  fraud,  and 
that  the  cause  of  action  had  been  fraudulent- 
ly concealed,  and  for  that  reason  the  plea 


of  the  statute  was  held  good  against  him. 
The  second  point  of  the  syllabus  reads  as 
follows:  "It  seems  that  If  the  fraud  was 
not  discovered  till  some  time  after  it  was 
practiced,  and  within  the  time  of  limitation, 
this  would  suffice  to  take  the  case  out  of 
the  statute;  but,  to  enable  the  plaintiff  to 
avail  himself  of  such  matter,  be  must  plead 
it  specially  in  his  replication."  Judge  Carr 
said  in  that  case:  "I  do  not  undertake  to 
decide  how  the  question  would  have  been. 
If  to  the  plea  of  the  statute  the  plaintiff  bad 
replied  that  the  defendant  had  fraudulently 
and  deceitfully  concealed  from  him  the  cheat 
he  had  practiced  upon  him,  and  that  the  suit 
was  brought  within  five  years  after  the  dis- 
covery. In  that  case  there  must  have  been 
either  a  demnrr^,  which  would  confess  the 
fact,  and  put  the  case  upon  the  law,  or  an 
issue,  and  then  the  fact  would  be  directly 
in  Issue."  He  directed  that  the  Judgment  be 
reversed,  and  the  cause  sent  back  for  a  new 
trial.  Tucker,  P.,  said:  "But  it  is  said  he 
did  not  know  It,  that  It  does  not  appear  that 
the  fraud  was  discovered  more  than  five 
years  before  the  suit  brought,  and  that  there- 
fore the  bar  of  the  statute  does  not  apply. 
Had  the  plaintiff  replied  that  matter,  I  should 
have  been  unwilling  to  disturb  the  verdict 
on  the  ground  of  the  statute."  He  opposed 
a  reversal  because  of  the  failure  of  the  plain- 
tiff to  plead  his  Ignorance  of  the  fraud.  The 
Judgment  was  reversed.  The  same  principle 
is  recognised  In  Vanblbber  v.  Belme,  6  W. 
Va.  168. 

These  cases  seenr  to  establish  the  prin- 
ciple laid  down  In  19  Am.  &  Bug.  Bnc.  Law 
(2d  Ed.)  242,  and  this  case  undoubtedly  fails 
within  that  principle.  The  cause  of  action 
set  up  in  the  plaintiffs'  bill  Is  based  mainly 
upon  the  alleged  fraud  of  the  defendant 
That  fraud.  If  any,  was  an  affirmative,  posi- 
tive act  apparently  designed  and  Intended, 
and  certainly  well  calculated,  to  prevent  an 
investigation  on  the  part  of  the  plaintiffs  as 
to  the  quantity  of  land.  It  not  only  Induced 
them  to  make  the  deed  in  consideration  of 
less  money  than  the  defendants  had  agreed 
to  pay  them,  but  it  had  the  further  effect 
of  lulling  them  to  sleep,  giving  them  an  as- 
surance that  there  were  not  over  2,020  acres 
of  land,  and  blinding  them  to  their  detriment 
and  injury.  The  misrepresentation  Just  as 
clearly  and  effectually  obstructed  the  prose- 
cution of  the  cause  of  action  after  that  cause 
of  action  had  been  created  as  It  produced  the 
right  of  action  itself.  It  was  not  only  a 
misrepresentation  as  to  the  quantity  of  land, 
but  that  representation  purported  to  be  the 
result  of  a  survey.  The  falsity  of  it  could 
not  be  known  to  the  plaintiffs.  Nothing 
short  of  another  survey,  at  considerable  ex- 
pense, would  have  revealed  the  fraud.  The 
sale  having  been  completed,  the  deed  made, 
and  Wells  put  into  possession  of  the  land, 
the  plaintiffs  had  no  right  to  go  upon  it  and 
survey  it  without  his  permission.  Trne  it 
is  that  out  of  mere  suspicion,  fear,  or  curios- 
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Ity,  they  might  have  questioned  the  truth  of 
the  statement  and  the  bona  fides  of  Wells' 
conduct,  but  that  Is  all  they  could  have  stood 
upon  In  brlnjiing  a  suit  against  him  before 
they  made  the  discovery.  But  it  Is  useless 
to  pursue  speculations  as  to  what  the  plain- 
tiffs might  have  done.  It  is  enough  that  they 
had  the  right  to  rely  upon  the  defendant's 
representation  until  they  discovered  that  it 
was  false.  He  had  thrown  them  off  their 
guard  in  the  most  formal  and  efiFectual  man- 
ner. "There  is  also  a  wide  distinction  be- 
tween a  case  where  the  action  Is  predicated 
upon  the  fraud  of  a  party  in  the  sale  of 
property,  or  where  he  has  fraudulently 
thrown  a  person  off  his  guard,  has  prevented 
such  an  investigation  as  would  have  revealed 
the  truth,  and  one  which  is  predicated  upon 
a  breach  of  contract  of  warranty,  however 
false  the  warranty  may  be.  In  the  former 
case  the  statute  would  not  begin  to  run  until 
the  fraud  was,  or  reasonably  could  have 
been,  discovered."  1  Wood,  Lim.  Act  i  155, 
p.  415. 

But  to  avoid  the  statute  of  limitations  In 
such  case  as  this,  the  bill  must  allege  that 
the  cause  of  action  was  fraudulently  conceal- 
ed, or  that  the  prosecution  of  it,  in  the  lan- 
guage of  the  statute,  has  been  obstructed; 
specifying  the  means  of  obstruction,  which 
in  this  instance  could  be  nothing  other  than 
fraudulent  concealment  of  its  existence.  Had 
the  plaintifFs  amended  their  bill  in  this  re- 
spect, it  might,  under  the  principles  adverted 
to,  be  good,  but  they  failed  to  do  so.  Laches 
is  apparent  on  the  face  of  the  bill,  and  no 
suiBcient  excuse  for  the  delay  appears.  It 
is  clearly  not  enough  that  they  failed  to  dis- 
cover the  mistake  or  fraud.  They  must  al- 
lege that  by  some  act  or  conduct  of  the  de- 
fendant they  were  prevented  from  so  doing, 
or  the  prosecution  of  their  right  was  ob- 
structed, and  the  want  of  such  allegation  is 
cause  of  demurrer.  Vanbibber  v.  Beirne,  6 
W.  Va.  168;  Jackson's  Adm'r  v.  Hull,  21  W. 
Pa.  601;  Paxton  v.  Pax  ton,  38  W.  Va.  616, 
18  S.  E.  765;  Whittaker  v.  Improvement  Co., 
34  W.  Va.  217,  12  S.  B.  507;  Van  Winkle  v. 
Blackford,  33  W.  Va.  584,  11  S.  B.  20;  1 
Barb.  Ch.  Prac.  84;  Story,  Eq.  PI.  i  484, 
and  notes;  12  Bnc.  Pi.  &  Prac.  832.  That 
the  nature  of  the  matter  to  be  set  up  in  the 
bill  in  avoidance  of  laches  is  such  as  is  above 
indicated  Is  shown  by  the  book  last  above 
cited,  at  pages  834,  835,  830.  and  837.  "Where 
ignorance  of  rights  or  wrongs  is  relied  on  to 
account  for  laches,  this  fact  must  be  plainly 
alleged  in  the  bill.  The  plaintiff  must  also 
allege  why  he  was  so  long  in  Ignorance,  and 
the  means  used  to  keep  him  so.  •  •  • 
The  foregoing  rules  are  peculiarly  applicable 
to  cases  where  excuse  for  laches  may  be 
founded  upon  fraud,  mistake,  concealment, 
or  misrepresentation,  and  in  such  case  It  is 
necessary  to  allege  these  facts  in  avoidance 


in  the  bill.  Hie  particular  acts  of  fraud  or 
concealment  should  be  set  forth  by  specific 
and  distinct  averments,  and  it  will  not  be 
sufiiclent  to  allege  theU:  occurrence  in  a  gen- 
eral or  vague  way."  Id.  pp.  836,  837.  Where 
the  statute  is  applied  by  analogy,  the  ex- 
cuse made  in  the  bill  must  be  of  the  same 
nature  and  be  set  up  with  the  same  particu- 
larity as  in  a  replication  to  a  plea  of  the 
statute  of  limitations. 

Thus,  treating  the  bUl  as  one  sufficiently 
charging  fraud,  it  Is  Insufficient  for  want  of 
allegations  excusing  laches  or  taking  the  case 
out  of  the  statute  of  limitations.  But  is 
fraud  sufficiently  alleged?  The  bill  says  the 
execution  of  the  deed  in  consideration  of  less 
money  than  the  grantors  were  entitled  to. re- 
ceive according  to  the  terms  of  the  contract 
was  due  to  "either  fraud,  mistake,  ignorance, 
or  both."  When  it  appears  on  the  face  of 
the  bill  that  sufficient  time  has  elapsed  to 
apply  laches  to  the  demand  set  up,  and  fraud 
and  concealment  are  relied  upon,  must  not 
the  fraud  be  charged  with  certainty,  and 
without  equivocation?  But  this  la  not  the 
only  source  of  doubt  as  to  sufficiency.  The 
survey  was  made,  not  by  Wells,  but  by  Wil- 
cox, his  agent.  If  Wilcox,  by  mistake  or 
fraud,  misrepresented  the  quantity  to  plain- 
tiffs, without  the  knowledge  of  Wells,  or  to 
Wells,  and  he,  relying  upon  the  representa- 
tion in  good  faith,  inuocenUy  misrepresented 
the  quantity  to  plaintiffs,  the  fraud  on  the 
part  of  Wells  was  constructive  only,  and  did 
not  prevent  the  running  of  the  statute.  It 
Is  not  charged  that  Wells  was  aware  of  the 
fraud.  Hence  it  cannot  be  said  that  he  com- 
mitted an  act  which  worked  a  fraud  upon 
plaintiffs,  and  at  the  same  time  a  conceal- 
ment of  it  Assuming  that  there  was  such 
constructive  fraud,  and  Wells  afterwards 
discovered  it  and  then  remained  silent  the 
bill  presents  no  charge  of  an  affirmative  act 
on  the  part  of  Wells  working  an  obstruction 
to  the  prosecution  of  the  cause  of  action. 
Something  of  an  affirmative  nature  so  oper- 
ating is  undoubtedly  required,  as  has  been 
shown.  But  a  careful  reading  of  the  state- 
ment of  the  substance  of  the  bill  given  above 
cairles  conviction  that  the  theory  of  the  bill 
Is  mistake,  and  not  fraud.  "Mistake"  is 
used  frequently;  "fraud,"  but  once,  and  then 
in  the  most  uncertain  manner.  The  demand 
is  one  of  concurrent  jurisdiction,  and  enough 
has  been  said  to  clearly  show  that  in  the 
absence  of  some  obstruction  postponing  the 
running  of  the  statute,  It  begins  to  run  as 
soon  as  such  cause  of  action  arises.  When 
It  arises  from  mistake  only,  there  is  no  ob- 
struction, unless  there  is  a  subsequent  act  of 
obstruction.  None  is  alleged  here.  Hence 
the  statute  began  to  run  at  the  date  of  the 
mistake. 

For  the  foregoing  reasons,  the  decreft  com- 
plained of  must  be  affirmed. 
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WEBSTER   LTTMBBR    CO.   t.    KEYSTONE 

LUMBER  &  MINING  CO.* 

(Siqtreme  Conrt  at  Appeals  of  West  Virgiiiia. 

March  16,  1002.) 

CONDITIONAL  SALE— RECORD-DEUVERT  OF 
POSSESSION. 

1.  Section  3  of  chapter  74  of  the  Code,  re- 
quiring notice  of  a  reservation  of  title  to  goods 
and  chattels  sold  upon  condition  precedent  to 
be  recorded  in  the  clerk's  office  of  the  county 
court  of  the  county  where  the  property  Is,  does 
not  apply  unless  possession  of  the  property  be 
delivered  to  thA  buyer. 

2.  When  the  property  so  sold  la  a  structure 
npou  the  real  estate  of  the  vendor,  capable  in 
ito  uature  of  being  made  a  fixture,  and  it  is 
agreed  between  the  parties  that  it  shall  not  be 
removed  until  paid  for,  there  is  no  delivery  of 

BDSsession,   although   the   buyer,   as  tenant  or 
censee  upon  the  land,   has  the  use  of  sncb 
proper^. 

3.  The  W.  li.  Co.,  being  the  ovra«  of  a 
tract  of  timbered  land,  contracted  with  the 
owner  of  a  mill  to  saw  the  timber,  and  with 
W.  &  M.  to  log  it.  By  the  original  contract, 
W.  &  M.  were  to  construct  a  railroad  on  the 
lands  of  the  company,  at  their  own  expense, 
for  the  logging  of  the  timber;  but,  finding 
themselves  unable  to  buy  the  materials,  the 
W.  L.  Co.  bought  and  paid  for  them,  and  had 
them  shipped  to  the  land  in  its  own  name,  and 
laid  down  by  W.  &  M.,  with  the  understanding 
that  they  were  to  be  and  remain  the  property 
of  the  W.  L.  Co.  unHl  paid  for  by  W.  &  M. 
After  the  road  was  thus  completed,  the  new 
contract  was  reduced  to  writing,  and  it  was 
therein  stipulated  that  the  W.  L.  Co.  was  to 
hold  and  own  all  materials  purchased  by  it  in 
its  own  name  until  further  transfer  by  a  suffl- 
dent  bill  of  sale  therefor.  W.  &  M.  becoming 
indebted  to  the  K.  L.  &  M.  Co.,  said  com- 
pany, in  an  action  at  law,  attached  the  rail- 
road, aud  had  it  sold  as  the  property  of  W.  & 
M.,  at  which  sale  it  became  the  purchaser. 
Heii  that,  although  there  was  a  sale  of  the 
railroad. materials  by  the  W.  L.  Co.  to  W,  & 
M.,  there  was  not  a  delivery  of  the  possessiou 
thereof  to  the  buyers,  and,  although  no  notice 
of  the  reservation  of  the  title  was  recorded, 
the  K.  L.  &  M.  Co.  acquired  no  title  to  the 
materials  by  its  purchase,  and  equity  would 
enjoin  it  from  removing  them. 

Branuon,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Webster  county; 
W.  G.  Bennett,  Judge. 

Action  by  the  Webster  Lumber  Company 
against  the  Keystone  Lumber  &  Mining  Com- 
pany. Judgment  for  defendant,  aud  plain- 
tiff appeals.  Reversed  in  part,  and  injunc- 
tion made  perpetual 

Henry  M.  Russell,  W.  W.  Brannoo,  and 
W.  Ei,  Haymond,  for  appellant  Mollohan, 
McCllntlc  &  Mathews  and  Linn  &  Byrne,  for 
appellee. 

POFFENBARGER,  J.  The  Webster  Lum- 
ber Company,  a  West  Virgiuia  corporation, 
being  the  owner  of  a  tract  of  land  situated 
In  Webster  county,  and  containing  about 
4,000  acres,  having  upon  it  a  large  amount 
of  timber,  contracted  with  one  person  or 
firm  to  saw  this  timber,  and  on  the  22d  day 
of  Oetoiier,  18!)r),  entered  Into  a  contract  with 

*Roliearing  denied  November  19,  UOt. 


Joseph  L.  Wheeler  and  Han^  A.  Miller,  by 
which  said  Wheeler  &  Miller  agreed  t»  con- 
struct a  standard-gauge  railroad  from  a  point 
near  Glade  Station,  on  the  West  Virginia 
Central  &  Pittsburg  Railroad,  up  to  the  tim- 
ber standing  on  the  company's  land,  at  their 
proper  coat  and  expense,  and  all  roads  and 
tramways  through  said  tract  of  land  nec- 
essary to  the  removal  ot  the  timber  tbete- 
from,  and  also  to  furnish  at  their  own  ex- 
pense all  necessary  appliances,'  locomotiTes. 
tools,  trucks,  etc.,  needed  to  operate  said  rail- 
road. They  were  to  have,  free  of  charge,  all 
rights  and  privileges  necessary  to  construct 
and  operate  the  railroad  in  delivering  the 
timber  at  the  mill.  They  agreed  to  cut,  fell, 
and  deliver  all  the  timber  on  that  tract  of 
land  to  the  miUdam  to  be  located  near  Glade 
Run  Station,  cleaning  up  all  the  saw  timber 
as  they  should  go.  They  were  thus  to  de- 
liver logs  to  make  not  less  than  30,000  feet 
of  lumbar  for  each  working  day  for  at  least 
eight  months  in  the  year,  or  a  total  of  not 
less  than  5,000,000  feet  annually,  until  the 
timber  should  all  be  taken  off  the  land,  un- 
less prevented  by  accident,  strikes  among 
men,  or  other  causes  over  whicb  they  could 
have  no  control.  For  this  Service  Wheeler 
&  Miller  were  to  receive  %4JIS0  for  each  1,000 
feet  of  timber,  except  the  beech,  birch,  and 
maple,  and  for  each  1,000  feet  of  beech, 
birch,  and  maple  that  they  should  cut  and 
deliver  as  aforesaid,  they  were  to  have  f4. 
The  contract  contained  a  provision  by  which, 
in  case  the  Webster  Lumber  Company 
should  fail  to  find  a  market  for  the  sale  of 
their  timber,  and  thus  render  it  impossible 
for  Wheeler  &  Miller  to  continue  their  opera- 
tions under  the  contract,  and  they  should 
desire  It,  the  Wel>ster  Lnmtter  Company 
might  purchase  the  railroad,  its  equipments, 
appliances,  and  all  the  improvements  neces- 
sary for  tiie  cutting  and  removal  of  said 
timber  in  the  manner  and  upon  the  terms  set 
forth  in  the  contract  It  also  contained  a 
clause  by  which  the  lumber  company  bound 
itself  to  furnish  enough  timber  to  make  35,- 
000,000  feet  of  lumber.  If  so  much  could  not 
be  found  upon  the  tract  of  land  mentioned, 
they  were  to  make  up  the  timber  from  other 
lands  near  said  tract  Under  this  contract 
Wheeler  &  Miller  began  the  construction  ot 
the  railroad  soon  after  the  contract  -was 
made.  Along  In  December,  1895,  as  stated 
by  the  president  of  the  lumber  company. 
Miller,  whose  deposition  is  not  taken  in  the 
cause,  began  writing  letters  to  the  president 
of  the  company,  who  was  also  vice  president 
of  a  national  bank  at  Gonnellsrille,  Pa., 
wanting  to  know  if  Wheeler  &  Miller  could 
not  borrow  some  money  from  that  bank. 
The  bank  refused  to  make  the  loan,  and  Mil- 
ler went  to  Connellsville  and  told  the  ofBclals 
of  the  company  that  unless  the  company 
would  buy  the  tails,  splice  bars,  spikes,  and 
ties,  and  put  them  In  tbe  road,  it  would  be 
impossible  for  them  to  go  <«  wltb  their  con- 
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tract  Mr.  Kllpatrlck,  iiresid6nt  of  tbe  com- 
I>any,  says  they  told  Mr.  Miller  they  ironld 
not  buy  the  rails'  dnd.  the  material  for  them, 
snA  that,  If  they  did  buy  them  at  all,  the 
purchase  would  be  made  for  tbe  company, 
and  that  finally  It  'wtas  agreed  between  Mil- 
ler and  the  company  that  the  company  would 
bny  the  matolal  necessary  to  compfete  the 
road  at  its  own  cost  and  would  own  the  ma- 
terial until  such  time  as  Wheeler  &  Miller 
would  be  able  to  buy  it  from  them.  Wheeler 
ft  Miller  were  to  pay  a  rental  of  60  cents 
per  thousand  feet  on  the  timber  they  should 
deUver,  and  also  to  pay  the  interest  on  the 
money  to  be  invested  in  the  materials;  the 
rental  to  be  deducted  from  the  money  to  be- 
c<»ne  due  them  for  the  timber  cut  and  deUr- 
ered  at  the  contract  price.  This  occnired 
in  January,  1896,  and  at  the  time  of  the 
making  of  this  arrang^ement  and  agreement 
flie  company  gave  Mr.  Miller  $400,  to  be  used 
in  the  purchase  of  ties  tor  the  road,  the  re- 
ceipt for  the  payment  of  the  ties  to  be  taken 
by  Wheeler  ft  Miller  in  tbe  name  of  the 
Webster  Lumber  Company,  and  tbe  money 
was  so  expended  and  the  receipts  taken. 
Afterwards  $600  more  was  paid  by  the  com- 
pany to  them,  and  used  in  the  same  way. 
These  two  items  are  carried  into  the  ac- 
counts between  the  lumber  company  and 
Wheeler  ft  Miller  in  such  way  as  to  leaye 
it  uncertain  as  to  the  exact  nature  of  the 
transaction.  Kilpatrick  and  J.  B.  Balsley, 
secretary  of  the  company,  attribute  that  to 
the  careleasnesa  or  incompetence  of  their 
bookkeeper.  There  is  no  doubt  whatever 
tfart  tbe  money  was  paid  and  handled  In  the 
manner  stated  by  Kilpatrick.  Wheeler  was 
put  upon  the  stand  as  a  witness  against  the 
company,  and  admitted  that  the*  money  was 
received  and  expended  in  that  way.  All  the 
rails  and  other  materials  that  went  into  the 
road  were  purchased  by  and  in  the  name  of 
tbe  Webster  Lumber  Company.  They  were 
consigned  to  the  company.  The  company 
purchased  them,  but  Kilpatrick  gave  his  per- 
sonal guaranty  that  they  would  be  paid  for 
by  the  company.  They  were  paid  for  by  tbe 
company.  These  materials  were  all  placed 
In  the  road  by  Wheeler  ft  Miller  by  Feb- 
ruary 15, 1806.  Tbe  rolling  stock  of  the  road, 
consisting  of  a  locomotive,  some  log  tracks 
or  cars^  and  all  the  other  tools  used  by 
Wheeler  ft  Miller,  were  purchased  by  them. 
The  company  furnished  no  money  for  that 
inirpose.  The  engine  and  cars  cost  $5,600, 
on  which  Wheeler  &  Miller  paid  $1,600  or 
$2,000  cash,  and  the  balance  of  the  purchase 
money  was  secured  by  articles  of  agreement 
reserving  title  to  the  property  until  the  per- 
formance of  the  conditions  in  respect  to  pay- 
ment of  the  purchase  money,  in  the  form  or 
nature  of  rental  rates.  On  the  IBth  day  of 
Angnst,  1886,  a  new  contract  was  made, 
reciting  the  inability  of  Wheeler  ft  Miller  to 
comply  with  their  agreement  of  October  22, 
1886>  In  respect  to  the  purchase  of  the  mOa, 


ties,  and  other  materials  for  the  construction 
of  the  railroad,  and  the  Investment  by  the 
Webster  Lumber  Company  of  $7374.52  in 
said  materials,  in  consideration  of  which  it 
was  understood  and  agreed  that  Wheeler  ft 
Miller  should  be  paid  only  the  sum  of  $4 
per  thousand  feet  for  the  timber  stocked, 
except  beech,  birch,  and  maple,  and  $3Ji0 
per  thousand  feet  for  the  beech,  bhrch,  and 
maple,  being  50  cents  less  on  the  thousand 
for  each  kind  than  was  provided  by  the  orig- 
inal contract;  that  no  part  of  the  track 
should  be  removed  from  the  section  In  which 
it  was  until  the  lumber  company  should  be 
satisfied  that  their  interests  there  had  been 
fully  developed;  and  that  Wheeler  &  Miller 
were  to  pay  to  the  lumber  company  6  per 
cent  Interest  on  tbe  sum  of  money  so  in- 
vested, and  when  the  total  amount  of  tim- 
ber, at  60  cents  per  thousaid,  and  the  Interest 
paid,  should  amount  to  the  money  Invested 
by  the  lumber  company,  a  good  and  sufflclent 
bill  of  sale  for  the  railroad  should  be  made 
to  Wheeler  ft  Miller.  An  explanatory  clause 
of  the  agreement  is  to  the  efCect  that  the 
50  cents  per  thousand  feet  should  be  char- 
ged as  rental  tat  the  pnverty  purchased  by 
the  lumber  company  until  such  time  as 
Wheeler  ft  Miller's  credit  for  rent  and  Inter- 
est should  aggregate  the  amount  invested  by 
the  lumber  company,  and  all  moneys  deduct- 
ed prior  to  the  date  of  the  agreement  were 
to  be  considered'  rental  for  the  rails  pur- 
chased, and,  when  the  rental  and  Interest 
should  amount  to  the  total  sum  invested  by 
the  lumber  company,  this  agreement  was  to 
become  void,  and  thereafter  $4.60  and  $4, 
respectively,  should  be  paid  for  stocking 
timbor,  as  set  forth  in  the  agreement  of  Oc- 
tober 22,  1895.  The  last  clause  reads  as  fol- 
lows: "And  it  is  understood  and  agreed  that 
said  party  of  the  first  part  is  to  hold  and  own 
all  materials  purchased  by  them  In  their  O'wn 
name  until  full  transfer  to  said  parties  of  tbe 
second  part  has  been  executed  according  to 
the  terms  herehi  set  forth."  Wheeler  ft  Mil- 
ler became  involved  in  debt  and  the  Key- 
stone Lumber  &  Mining  Company  brought 
an  action  of  assumpsit  in  the  circuit  court 
of  Webster  county  against  them,  in  which 
an  attachment  was  issued  and  levied  upon 
the  railroad,  including  the  roadbed,  right  of 
'way,  the  metal  rails,  cross-ties,  fish  plates, 
bolts,  spikes,  and  all  other  parts  of  the  road, 
and  also  upon  the  rolling  stock  and  other 
property  of  the  defendants.  In  this  action 
the  Keystone  Lumber  ft  Mining  Company 
recovered  a  judgment  for  $1,074.87,  and  the 
court  ordered  a  sale  of  tbe  railroad  and  the 
locomotive  and  tbe  logging  trucks,  and  ap- 
pointed W.  E.  R.  Byrne  to  make  such  sale. 
As  to  the  locomotive  and  logging  trucks,  the 
Lima  Locomotive  &  Machine  Company  con- 
sented to  the  sale,  but  tbe  proceeds  of  said 
last-mentioned  property  were  to  be  held  sub- 
ject to  the  future  order  of  the  court  and  the 
JAauL  Locomotive  ft  Machine  Company  was 
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granted  leave  until  the  next  term  to  file  Its 
petition  and  show  such  claim  as  it  might 
have  to  nld  proceeds,  or  any  part  thereof. 
The  order  of  sale  was  executed  on  the  4th 
day  of  May,  1897,  and  at  the  sale  the  rolling 
stock  was  purchased  by  the  Webster  Lumber 
Company,  and  the  railroad  by  the  Keystone 
Lumber  &  Mining  Company.  The  locomotive 
was  sold  first,  and  thai  the  trucks  were  sold. 
Before  the  railroad  was  sold,  the  Webster 
Lumber  Company,  by  Kilpatrick,  its  presi- 
dent, gave  notice  to  the  commissioner  and  to 
the  public,  by  proclamation,  that  it  claimed 
the  railroad  as  its  own  property,  and  that  it 
would  hold  and  defend  such  property.  The 
following  written  notice  was  read  to  the  pub- 
lic and  to  the  commissioner,  and  then  handed 
to  the  latter:  "To  Commissioner  Byrne  and 
the  Public  at  Large:  You  are  hereby  notified 
that  the  prc^erty  now  being  offered  for  sale 
as  the  property  of  Harry  A.  Miller  and  Jo- 
seph A.  Wheeler,  partners  as  Wheeler  & 
Miller,  is  the  property  of  the  Webster  Lum- 
ber Company,  and  that  the  Webster  Lumber 
Company  hold  articles  of  agreement  and  deed 
for  the  right  of  way,  dating  back  to  the 
year  1895,  and  that  they  purchased  all  the 
material  for  said  road,  for  which  they  have 
bills  and  receipts,  in  the  name  and  for  the 
Webster  Lumber  Company;  and  you  are  all 
hereby  notified  and  warned  that  we  will  hold 
and  defend  said  property  to  the  full  extent 
of  the  law.  Webster  Lumber  Company,  per 
Worth  Kilpatrick,  President."  After  said 
sale  the  Webster  Lumber  Company  began 
using  the  railroad,  and  tbe  sale  was  not  con- 
firmed until  the  5th  day  of  August,  1897. 
The  order  confirming  the  sale  directed  that 
possession  of  the  railroad  be  delivered  to  the 
Keystone  Lumber  &  Mining  Company  by  a 
writ  to  be  issued  for  that  pm-pose.  A  copy 
of  the  order  was  made  and  certified,  and  de- 
livered to  the  deputy  sheriff  of  said  county; 
and  on  the  IGth  day  of  August,  1897,  he  went 
to  the  superintendent  of  the  Keystone  Lum- 
ber &  Mining  Company,  and  informed  him 
that  the  railroad  was  then  the  property  of  his 
company,  and  directed  him  to  take  charge 
of  it  He  also  went  to  the  superintendent  of 
the  Webster  XiUmlier  Company,  and  notified 
him  to  exercise  no  further  control  over  it, 
and  not  to  use  it.  Whether  this  order  was 
obeyed  by  the  Webster  Lumber  Company  is 
not  entirely  clear,  but  there  is  no  evidence 
that  the  Keystone  Lumber  &  Mining  Com- 
pany ever  occupied  or  in  any  way  made  use 
of  tbe  railroad.  It  is  also  certain  that,  if  the 
Webster  Lumber  Company  did  cease  to  use 
it,  such  cessation  was  for  the  period  of  not 
more  than  one  week.  On  the  9th  day  of 
August,  1S97,  the  Webster  Lumber  Company 
presented  its  bill  in  equity  to  the  Judge  of 
the  circuit  court  of  said  county,  who  granted 
an  injunction  restraining  and  inhibiting  the 
Keystone  Lumber  &  Mining  Company  from 
suing  out  a  writ  of  possession  or  writ  for  the 
possession  of  the  Wel>ster  Lumber  Company, 


and  from  disturbing  Its  possession  therein  in 
any  manner  whatever.  The  Keystone  Lum- 
ber &  Mming  Company  filed  its  demurrer  and 
answer  to  the  bill,  and  such  proceedings 
were  bad  tliat  on  the  9th  day  of  August; 
1899,  the  cause  came  on  to  be  heard  upon  the 
bill  and  exhibits,  the  demurrer  and  answer 
to  the  defendant,  and  general  replication  to 
the  answer,  exhibits  filed  with  the  answer, 
former  orders  and  decrees,  depositions  for 
the  plaintiff  and  the  defendant,  and  exhibits 
and  affidavits  filed,  and  a  final  decree  was 
made  and  entered.  By  this  decree  it  was  de- 
termined that  the  rolling  stock,  cross-ties, 
spikes,  q>UceB,  and  other  materials  used  in 
the  construction  of  the  road  were  not  the 
property  of  the  Webster  Lumber  Company; 
that  the  contract  of  August  19,  1896,  was  a 
conditional  sale  of  said  materials,  and  was 
void,  as  to  the  attaching  creditor,  because 
it  had  not  been  recorded  In  pursuance  of  sec- 
tion 3  of  chapter  74  of  the  Code;  that  by 
virtue  of  the  sale  under  the  attachment  the 
Keystone  Lumber  &  Mining  Company  be- 
came the  owner  of  the  materials  in  said  road; 
and  that  it  should  have  a  reasonable  time 
In  which  to  remove  said  materials,  which 
time  was  given  In  the  decree.  The  Injunc- 
tion was  therefore  dissolved.  Uiran  the  peti- 
tion of  the  Webster  Lumber  Company,  com- 
plaining of  this  decree,  a  Judge  of  this  court 
allowed  an  appeal  and  supersedeas. 

There  is  but  one  question  In  the  case,  and 
that  is  whether,  as  to  the  railroad,  except 
the  roadbed,  there  was  a  sale  by  the  lumber 
company  to  Wheeler  &  Miller,  such  as  is 
contemplated  by  section  S  of  chapter  74  of 
the  Code.  The  portion  of  that  section  which 
is  said  to  apply  reads  as  follows:  "And  If 
any  sale  be  made  of  goods  and  chattels,  re- 
serving the  title  until  the  same  is  paid  for, 
or  otherwise,  and  possession  be  delivered  to 
the  buyer,  such  resnvatlon  shall  be  void  as 
to  creditors  of,  and  *purchaserB  without  no- 
tice from,  such  buyer,  unless  a  notice  of  such 
reservation  be  recorded  in  the  office  of  the 
clerk  of  the  count}'  court  of  the  county  where 
the  property  Is."  In  order  to  determine 
whether  there  was  a  conditional  sale  in  this 
Icslance,  so  as  to  make  this  property,  by 
virtue  of  said  statute,  the  property  of  Wheel- 
er &  Miller,  as  regards  their  creditors,  it  be- 
comes necessary  to  Inquire  whether  all  the 
conditions  mentioned  In  that  statute  have 
been  complied  with.  Was  there  a  sale?  Was 
It  a  sale  of  goods  and  chattels?  Was  there 
a  reservation  of  title?  Was  possession  deliv- 
ered to  the  buyer?  These  questions  must  be 
answered  upon  the  following  facts,  as  well  as 
upon  tbe  terms  of  the  contract:  At  the  time 
the  materials  were  paid  for  by  the  lumber 
company,  they  were  mere  chattels.  They 
were  put  Into  the  railroad  long  before  the 
contract  of  August  19, 1896,  was  made.  They 
were  purchased  and  put  Into  tbe  railroad  un- 
der a  verbal  contract  between  the  parties  by 
which  it  was  expressly  understood  to  be  the 
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property  ol  tbe  lumber  company  nntli  paid 
for  by  Wheeler  &  Miller.  These  materials 
■were  shipped  to  the  Webster  Lumber  Ciom- 
pany  at  tbe  place  at  which  they  'were  to  be 
used.  Wheeler  &  Miller  were  permitted  to 
put  them  into  the  road.  Said  materials  were 
all  put  upon  the  land  belonging  to  the  Web- 
ster Lumber  Company;  part  of  that  land  be- 
ing only  a  strip  wide  enough  for  the  con- 
struction of  the  railroad  through  tbe  land  of 
one  H.  S.  Kunst,  about  a  mile  long,  and  run- 
ning from  the  mill  out  to  the  land  of  the 
lumber  company.  It  cannot  be  doubted  that 
there  was  a  contract  or  sale  between  the  par- 
ties. In  that  contract  there  Is  undoubtedly 
a  reservation  of  title,  for  the  railroad  was 
not  to  become  the  property  of  Wheeler  & 
Miller  until  fully  paid  for  In  the  manner 
specified  In  the  contract  of  August  10,  1886. 
But  this  Is  not  enough  to  make  the  property 
liable  to  creditors  as  the  property  of  Wheeler 
&  Miller.  Before  it  could  become  so  liable, 
possession  must  have  been  delivered.  If 
there  was  any  delivery  of  possession,  when 
did  it  occur,  and  how?  It  canuot  be  reason- 
ably contended  that  the  contract  of  August 
10,  1886,  passed  the  possession  of  tbe  prop- 
erty, for  It  was  upon  and  attached  to  the 
real  estate  of  the  lumber  company,  and  clear- 
ly Intended  by  both  parties  not  to  be  detach- 
ed or  removed  uutU  all  the  timber  on  the 
land  should  be  stocked.  As  regards  posses- 
sion, that  contract  shows  upon  its  face  that 
I)08session  was  not  to  be  delivered,  or,  rather, 
at  that  time  possession  was  not  delivered. 
In  that  respect  the  contract  was  executory, 
for  it  provides  that  thereafter,  upon  full  com- 
pliance with  its  terms  by  Wheeler  &  Miller, 
a  bill  of  sale  would  be  executed  by  the  lum- 
ber company.  Why  was  that?  To  assure 
Wheeler  &  MlUer  that  upon  full  payment 
they  might  take  up  and  remove  the  railroad, 
and  have  possession  of  it  At  the  time  the 
contract  was  made,  the  materials  had  gone 
into  and  become  a  part  of  a  structure  upon 
tbe  land  of  tbe  lumber  company;  and  there 
Is  no  evidence  of  any  act  done  at  that  time 
affectfaig  the  status  of  the  property,  except 
tbe  mere  execution  of  the  contract  The 
property  was  such.  It  to  true,  that  manual 
delivery  of  possession  could  not  be  made. 
But  looking  to  the  terms  of  tbe  contract,  it 
U  seen  that  It  was  not  the  Intention  of  the 
parties  that  any  change  should  be  made  In 
tbe  control  of  the  road  until  after  payment 
should  be  made.  At  that  time  the  road  was 
upon  the  land  of  the  lumber  company,  and  It 
was  beyond  tbe  i)ower  of  Wheeler  A,  Miller 
to  remove  it  from  the  land,  or  to  do  any- 
thing with  It  except  to  use  it  upon  tl)e  land 
of  the  Webster  Lumber  Company  for  the 
purpose  of  stocking  its  timber.  That  Is  what 
It  was  built  for.  It  was  built  and  put  upon 
the  'land  practically  at  the  expense  of  the 
Webster  Lumber  Company.  That  company 
did  not  buy  nearly  $8,000  worth  of  material, 
and  nDqualtftedly  deliver  it  Into  the  posses- 


sion of  Wheeler  &  Miller.  It  purchased  these 
materials,  and  had  them  shipped  to  Its  own 
land,  and  In  Its  own  name,  to  be  built  into 
a  railroad  for  the  handling  of  Its  own  tim- 
ber, and  permitted  Wheeler  &  Miller  to  do 
nothing  more  with  them  than  merely  take 
them  from  tbe  cars  and  put  them  down  into 
the  road.  This  was  all  done  before  the  con- 
tract of  August  19,  1896,  was  entered  Into. 
Prom  the  time  that  was  done  until  the  con- 
tract was  entered  into,  Wheeler  &  Miller  had 
no  right  or  authority  to  remove  these  mate- 
rials from  the  land.  During  that  time  the 
materials  were  within  the  control,  so  far  as 
possession  is  concerned,  of  the  Webster  Lum- 
ber Company,  because  they  could  not  be  re- 
moved from  the  land  without  Its  permission. 
A  court  of  equity  would  have  been  quick  to 
enjoin  the  taking  up  of  that  railroad  by 
Wheeler  &  Miller,  not  because  the  purchase 
money  had  not  been  paid,  not  simply  because 
Its  removal  would  have  been  in  violation  of 
tbe  contract  to  log  the  timber,  resulting  in 
irreparable  Injury  to  the  lumber  company, 
but  because  tbe  railroad  was  on  the  land  of 
tbe  lumber  company,  and  the  materials  had 
been  purchased  and  paid  for  by  It,— had  not 
passed  out  of  Its  possession.  That  being 
the  status  of  the  property  in  respect  to  pos- 
session, It  was  not  changed  by  the  contract 
of  August  19,  1896,  for  in  that  contract  there 
Is  not  a  word,  a  line,  or  a  clause  conferring 
upon  Wheeler  &  MUler  the  right  to  remove 
a  rail  or  a  tie  of  It  from  the  land.  By  Its 
terms  their  right  to  change  Its  possession  on 
the  land  Is  restricted  and  qualified. 

A  structure  put  upon  a  man's  premises  at 
his  own  expense,  and  used  by  a  mere  licen- 
see, cannot  be  taken  off  of  the  premises.  In 
the  absence  of  an  express  agreement  giving 
authority  so  to  do;  and  It  cannot  be  said  to 
be  out  of  the  possoeslon  of  the  landowner, 
or  in  the  possession  of  tbe  licensee,  within 
tbe  meaning  of  the  statute  here  relied  upon. 
"By  the  possession  of  a  thing  we  always 
conceive  the  condition  In  which  not  only 
one's  own  dealing  with  the  thing  Is  physical- 
ly possible,  but  every  other  person's  dealing 
with  It  Is  capable  of  being  excluded."  Bouv. 
Law  Diet,  "Possession."  Property  upon  a 
man's  land,  and  especially  property  annexed 
to  the  land,— a  structure  which  cannot  be 
reuioved  without  the  consent  of  the  land- 
owner,—cannot  be  held  to  be  beyond  his  pos- 
session. 

The  principal  question  argued  in  this  case 
is  whether  the  railroad  In  question  Is  real  or 
personal  property.  The  doctrine  of  fixtures 
is  one  which  has  given  the  courts  much  per- 
plexity, and  the  decisions  on  that  question 
are  numerous,  but  no  case  has  been  found 
which  stands  upon  the  state  of  facts  present- 
ed here.  It  Is  true  that  this  road  was  con- 
structed for  the  purposes  of  trade,  and  gen- 
erally such  structures  may  be  removed  by 
the  tenant  or  licensee;  and  for  that  reason 
they  are  considered  not  a  part  of  the  realty, 
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but  at  personal  property,  although  it  the 
same  structurea  were  put  upon  the  land  for 
a  different  purpose,  namely,  with  the  inten- 
tion of  making  them  permanent,  they  would 
be  annexed  to  and  become  a  part  of  the 
realty.  Kerr,  Real  Prop.  §  136,  and  numer- 
ous cases  there  cited.  These  principles  ap- 
ply in  the  absence  of  any  special  agreement 
between  the  parties.  But  the  agreement  of 
the  parties  supersedes  the  law.  "When  there 
is  a  special  agreement  between  landlord  and 
tenant  regarding  fixtures,  that  overrules  and 
supersedes  the  general  rules  of  law  regulating 
their  mutual  rights  and  obligations."  Wall 
V.  Hinds,  64  Am.  Dec.  64,  4  Gray,  256.  "It 
Is  a  well-settled  rule  of  law  that  the  parties 
between  whom  the  question  as  to  fixtures 
arises  may  by  express  agreement  fix  upon 
chattels  annexed  to  realty  whatever  charac- 
ter they  may  have  agreed  upon.  Property 
which  the  law  regards  as  fixtures  may  be  by 
them  considered  as  personalty,  and  that 
which  Is  considered  In  law  as  personalty 
they  may  regard  as  a  fixture.  Whatever 
may  be  their  agreement  in  this  respect,  the 
court  will  enforce,  as  between  themselves." 
Kerr,  Beal  Prop.  {  144.  "The  agreement  of 
the  parties  supersedes  the  law,  and  Is  binding 
alike  upon  the  original  parties  and  subse- 
quent mortgagees  or  purchasers  with  notice." 
Id..<  144.  Under  the  head  of  "LlmitaUons" 
of  this  rule,  the  same  author  says,  In  section 
143,  "In  the  third  place,  such  agreements 
are  invalid  as  against  the  rights  of  the  third 
person,  as  bona  fide  purchasers  of  the  land." 
The  only  other  qualifications  he  puts  upon 
the  docti'lne  are  that  the  property  must  be 
such  as  Is  capable  of  becoming  personal 
property;  that  such  agreements  are  subject 
to  the  statute  of  frauds.  It  is  nowhere  In- 
timated In  his  work  that  such  an  agreement 
would  not  be  binding  upon  an  execution  cred- 
itor of  the  tenant  or  licensee.  In  a  case 
somewhat  similar  to  this,  the  supreme  court 
of  Indiana  said:  "Proceeding  now  to  the 
question  whether  the  engine  and  mill  fixtures 
were  real  or  personal  property.  It  may  be  as- 
serted that,  if  Risinger  would  have  been  en- 
titled to  remove  these  fixtures  from  the  prem- 
ises of  Dorsh  during  the  term  of  his  right  of 
occupancy  of  the  premises,  they  would,  as 
between  Dorsh  and  Risinger,  be  personal 
property;  and,  if  personal  property  as  be- 
tween them,  they  might  be  liable  to  be  taken 
on  execution  against  Risinger,  the  owner  of 
them,  though  the  execution  was  a  Joint  one 
against  Risinger  and  others."  State  v.  Bon- 
ham,  18  Ind.  231.  In  disposing  of  this  case 
it  is  not  necessary  to  go  so  far  as  does  the 
Indiana  court,  nor  to  hold  absolutely  that  the 
railroad  in  question  became  a  part  of  the 
realty.  This  case  must  stand  upon  its  own 
facts.  The  property  in  question  was  bought 
and  paid  for  by  the  owner  of  the  land,  and 
caused  by  It  to  be  put  upon  Us  own  land. 
In  all  these  cases  in  which  tenants  and  li- 
censees are  permitted  to  remove  structures 
put  upon  land  for  the  purposes  of  trade,  such 


structurea  are  built  by  the  tenants  and  li- 
censees. Such  is  not  the  case  here.  It  is 
true  that  Wheeler  &  Miller  graded  the  road- 
bed, but  it  cannot  be  said  that  by  ao  doing 
they  acquhred  the  real  estate,— the  ground  it- 
self. That  part  of  the  road,  concededly,  be- 
longs to  the  lumber  company,  notwithstand- 
ing the  fact  that  Wheeler  &  Miller  graded 
It  All  the  balance  of  that  railroad,  except 
the  labor  and  expense  of  laying  it  down, 
was  furnished  by  the  Webster  Lumb^  Com- 
pany. Mot  a  rail  nor  a  tie  of  it  was  paid  for 
by  Wheeler  &  Miller.  They  laid  the  Web- 
ster Lumber  Company's  materials  upon  the 
ground  In  the  form  of  a  railroad  upon  its 
own  ground,  under  an  express  verbal  agree- 
ment that  that  railroad  was  the  property  at 
the  Webster  Lumber  Company,  and  would 
remain  so  until  they  should  pay  for  It.  To 
say  that  under  such  circumstances  that  rail- 
road did  not  become  a  part  of  the  realty,  if 
the  Webster  Lumber  Company  desired  that 
it  should  be  such,  subject  only  to  be  convert- 
ed In  the  future  into  personal  property  by 
the  purchase  of  Wheeler  &  Miller,  would  be 
carrying  the  doctrine  of  fixtures  beyond  the 
limits  of  any  case  yet  noted,  or  any  principle 
laid  down  in  the  books.  Under  such  circum- 
stances. It  would  be  conforming  to  reason, 
and  not  violating  any  principle  of  law,  to 
hold  that  the  railroad  Is  a  fixture,  and  a 
part  of  the  realty.  It  is  true,  there  is  a 
contract  under  which,  upon  compliance  with 
conditions,  It  may  be  removed.  But  it  never 
can  be  removed  by  Wheeler  &  Miller  until 
these  conditions  are  complied  with.  It  is 
like  any  other  piece  of  property  upon  a  man's 
land,  which  he  agrees  may  be  removed  upon 
the  payment  of  a  certain  price.  Can  it  be 
said  that  until  the  price  Is  paid,  and  the  right 
to  remove  it  acquired.  It  becomes  legally 
detached  from  the  land,  and  becomes  per- 
sonal property?  If  not,  this  railroad  must 
be  a  part  of  the  realty.  If  the  oral  and  writ- 
ten contracts  were  not  conclusive  of  the  ques- 
tion of  the  nondelivery  of  possession,  as  baa 
been  shown,  it  would  be  exceedingly  narrow 
to  determine  it  otherwise  tban  from  all  the 
circumstances  and  conditions  attending  the 
transactions  between  the  parties,  as  well  as 
the  purposes  they  bad  in  view.  Over  all 
others  stands  the  fact  that  the  lumber  conv- 
pany  bad  this  tract  of  4,000  acres  of  land, 
and  had  contracted  with  the  owner  of  a  mill 
to  saw  tlie  timber;  binding  Itself,  under  pen- 
alties and  forfeitures,  to  furnish  certain  quan- 
tities of  timber  within  certain  periods,  so 
as  to  keep  the  mill  running.  Wheeler  & 
Miller  had  agreed  to  build  the  railroad  and 
stock  ^e  timber,  but,  for  want  of  money, 
were  unable  to  obtain  the  materials  for  the 
construction  of  the  road.  The  lumber  com- 
pany being  thus  compelled  to  furnish  the  ma- 
terials itself,  the  original  contract  In  respect 
to  the  building  of  the  road  was  abrogated, 
and  nothing  was  left  for  Wheeler  &  Miller  to 
do  In  that  connection  but  the  grading  and 
the  laying  of  the  track.  ,Tbls  Is  chimed  to 
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have  cost  them  abont  $4,000,  but  it  1b  not 
pretended  that  they  were  to  own  the  road- 
bed. There  was  no  sonrce  from  wbtch  this 
«zpenditnre  could  l>e  reimbursed,  except  the 
proQts  from  their  logging  contract.  The 
Eoadbed  thns  graded  remained  the  property 
of  the  company.  When  It  put  the  materials 
upon  it  at  Its  own  expense,  the  entire  road 
became  its  property,  subject  to  the  use  of 
It  by  Wheeler  &  Miller  in  logging  the  timber. 
When  it  was  decided  that  the  company 
should  furnish  the  matarlals,  an  abatement 
of  50  cents  per  thousand  from  the  price 
for  logging  the  timber  was  made,  which  was 
probably  reasonable  and  fair,  as  the  ma- 
terials cost  nearly  $8,000,  the  equivalent  of 
50  cents  per  thousand  on  about  16,000,000 
feet  of  timber.  Such  being  the  circumstan- 
ces,  it  Is  beyond  belief  that  the  company  In- 
tended to,  or  did  in  fact,  sell  said  materials 
to  Wheeler  &  Miller,  and  delirer  to  them  the 
possession  thereof,  without  any  security 
whatever.  It  would  be  difficult  to  believe 
they  thought  they  had  any  right  to  do  more 
than  place  these  materials  In  the  road.  The 
company  certainly  would  not  have  permitted 
any  other  use  of  them. 

Enough  has  been  stated  to  show  tiiat  the 
possession  of  this  property  cannot  be  consid- 
ered to  have  passed  unequivocally  into  the 
bands  of  the  purchaser,  viewing  the  matter 
from  the  standpoint  of  a  creditor  who  is  not 
presumed  to  have  known  all  that  took  place 
between  the  parties.  He  must  be  held  to 
have  known  the  railroad  was  on  the  land  of 
the  Webster  Lumber  Company,  and  was  used 
by  Wheeler  &  Miller.  To  him  its  sltnatlon  was 
far  different  from  that  of  a  horse,  cow, 
wagon,  or  other  property  Incapable  of  annex- 
ation to  real  estate,  which  has  been  sold  and 
delivered  into  the  hands  of  the  purchaser. 
But  however  it  may  have  appeared  to  third 
parties,  it  Is  perfectly  clear  that  there  was 
no  delivery  of  possession  of  the  materials  at 
of  the  railroad  to  Wheeler  &  Miller,  and  the 
statute  relied  upon  has  no  application  to  a 
conditional  sale,  without  delivery  of  posses- 
«lon. 

So  much  of  the  decree  of  the  circuit  court 
of  Webster  county,  made  and  entered  on  the 
9th  day  of  August,  1899,  as  dissolves  the 
injunction  awarded  on  the  9th  day  of  August) 
1897,  In  so  far  as  the  same  restrains  and  en- 
joins the  defendant  from  taking  possession 
of  the  rails,  spikes,  splices,  cross-ties,  and 
other  materials  in  said  railroad,  and  deter- 
mines that  said  rails,  spikes,  splices,  and  oth- 
er mat^als  are  the  property  of  the  defend- 
ant. Is  reversed,  and  In  ail  other  respects 
said  decree  is  affirmed.  And  this  coiut  pro- 
ceeding to  make  such  decree  as  the  circuit 
court  should  have  made  and  entered.  It  Is 
adjudged;  ordered,  and  decreed  that  said  in- 
junction, as  awarded  on  the  9th  day  of  Au- 
gust, 1897,  be,  and  the  same  Is,  made  perpet- 
naL 

BRANNON.  X,  dissents. 


CHILDBRS  T.  liOTTDIN  et  al.« 

(Sopreme  Oonrt  %t  Appeals  of  Wwt  Virginia. 

March  15,  1902.) 

Jin>OHBNT— VACATINO— APPKAL-REVEiRSAL 

—PARTITION— PARTIBS-SALK—IN- 

TERBST  OP  CO-TENANTS. 

1.  When  a  circnit  court,  being  about  to  end 
without  dispatching  all  Its  bnsiness.  Is  adjourn- 
ed by  the  jnd^  thereof  to  a  fntnre  day.  by  an 
order  entered  of  record,  as  provided  in  section 
4  of  chapter  112  of  the  Code,  all  jadgments, 
orders,  and  decrees  rendered  and  made  by  such 
court  before  or  daring  the  day  on  which  such 
court  adjourns  to  such  future  day  become  final 
on  such  adjoamment,  as  if  the>  adjournment 
itself  were  final,  and  cannot  be  set  aside  at  the 
adjourned  term. 

2.  On  an  appeal  or  writ  of  error  the  whole 
record  Is  before  the  court,  and  It  will  reverse 
the  proceedings  in  whole  or  iu  part  if  prejudi- 
cial error  thereou  is  perceived  against  the  ap- 
pellee or  defendant  In  error;  and  such  error 
may  be  cross-assigned. 

3.  Judgment  creditors  and  other  incunbran- 
cers  are  not  necessary  parties  to  a  bill  for  par- 
tition, even  where  a  sale  of  the  premises  Is  de- 
creed, unless  they  be  creditors  of  a  deceased 
person  who  was  a  tenant  in  common.  Joint 
tenant,  or  coparcener.  In  other  cases  it  is 
proper  to  sell  the  land  subject  to  the  Hens. 

4.  It  is  the  duty  of  the  court,  before  de- 
creeing a  sale  In  a  partition  suit,  to  judicially 
determine  the  rights  and  Interests  of  the  co- 
tenants  in  the  laud,  and  failure  to  do  so  is 
ordinarily  reversible  error. 

5.  When  real  estate  Is  sold  in  such  snit  with- 
out a  judicial  ascertainment  of  the  interests  of 
the  parties,  and  is  purchased  by  a  co-tenant 
who  never  appeared  in  the  cause,  nor  in  any 
way  aided  in  bringing  the  property  to  sale,  and 
the  sale  Is  confirmed  without  objection,  his  title 
is  protected  by  section  8  of  chapter  132  of  the 
Code,  notwithstanding  the  error  In  the  decree 
of  sale,  and  the  co-tenant  parties  mnst  resort 
to  the  fund  arising  from  the  sale. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Webstar  county; 
W.  G.  Bennett,  Judge. 

Bill  by  Anna  Childws  against  J.  W.  Loudln 
and  others.  Judgment  for  plalntia,  and  de- 
fendant J.  N.  Johnson  appeals.    Reversed. 

W.  T.  Talbott,  E.  A.  Brannon,  and  J.  M. 
Hoover,  for  appellant.  Lynn  &  Byrne  and 
J.  S.  Coger,  for  appellee. 

POFFENBARGBR,  J.  Hezeklah  Sargeant 
died  In  June,  1885,  being  then  the  owner  of 
a  tract  of  land  situated  in  Webster  county, 
containing  188  acres,  which  he  disposed  of 
by  will,  devising  to  his  wife,  Anna  Sargeant, 
one-third  of  It,  and  to  his  three  sons,  Gran- 
ville, Melville,  and  Perry,  and  his  daughter, 
Lydia  Conrad,  the  other  two^lilrds,  to  be 
equally  divided  among  them,  except  that 
Lydia  Oontad  was  to  receive  $100  less  out 
of  the  real  estate  than  the  sons  were  each 
to  receive;  and  the  will  furtbor  provided 
that  there  should  be  paid  Cora  Sargeant,  the 
testator's  granddaughter,  $100,  when  his  real 
estate  shonld  be  sold.  Some  time  afterwards 
Granville  Sargeant  died  intestate,  without 
having  disposed  of  bis  Interest  In  the  land, 

'Rebearlng  denied  November  U,  1901. 

f  1.  See  Judgment,  vol.  to.  Cent.  TUg.  Ii  CO.  I7«. 
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and  without  leaving  any  children  or  widow 
Burrivlng  him.  His  father  had  been  twice 
married,  and  Perry  Sargeant  was  his  half- 
brother,  while  Melville  Sargeant  and  Lydla 
Conrad  were  Ills  full  brother  and  alBter.  and 
Anna  Sargeant  was  a  stepmother.  Hence 
Anna  Sargeant  took  no  part  of  his  interest 
In  the  land,  and  Perry  Sargeant,  being  only 
his  half-brother.  Inherited  only  one-half  as 
much  of  his  interest  as  Melville  Sargeant 
and  Lydla  Conrad.  Granville  Sargeant's  in- 
terest In  the  whole  tract  of  land  under  the 
will  having  been  one-sixth,  Lydla  Conrad  In- 
herited two-fifths  of  said  one-sixth,  or  two- 
thirtieths  of  the  whole  tract  Before  the 
death  of  Granville  Sargeant,  Lydla  Conrad 
conveyed  to  Perry  Sargeant  the  one-sixth 
which  was  devised  to  her,  but  she  never  dis- 
posed of  the  two-thirtieths  which  descended 
to  her  from  Granville  Sargeant;  but  before 
the  bringing  of  this  suit  she  died,  and  said 
two-thirtieths  descended  to  her  children,  Rosa 
M.  GUlispie,  Hetty  Conrad,  Geo.  P.  Conrad. 
John  B.  Conrad,  and  Clevor  O.  Conrad,  the 
last  four  of  whom  are  infants,  who  are  made 
parties  to  the  amended  bill  filed  in  this  cause, 
and  for  whom  a  guardian  ad  litem  was  ap- 
pointed and  filed  an  answer.  Melville  Sar- 
geant conveyed  his  interest  by  devise,  de- 
scent, and  purchase  to  G.  M.  Fleming,  trus- 
tee, to  secure  a  debt,  Fleming  afterwards 
sold  the  land,  and  it  was  purchased  by  said 
Loud  In,  bat  Fleming  retained  a  lien  upon  It 
for  the  purchase  money.  Afterwards  Flem- 
ing caused  the  saiJ  Perry  Sargeant  interest 
to  be  sold  to  satisfy  said  vendor's  lien,  and 
it  was  purchased  by  John  N.  Johnson,  so 
that  Johnson  and  Loudln  became  the  owners 
of  all  the  two-thirds  not  devised  to  the  wid- 
ow, except  the  two-thirtieths  which  belonged 
to  the  children  of  Lydla  Conrad.  Anna  Sar- 
geant who  afterwards  married  William  N. 
Chllders,  conveyed  to  J.  W.  Loudln  her  one- 
third,  retaining  a  vendor's  lien  upon  it  which 
she  afterwards  enforced,  and  repurchased  her 
said  one-third.  Then  she  brought  this  suit 
for  partition  of  the  land,  and  for  sale  of  the 
land  in  case  it  should  prove  to  be  not  sus- 
ceptible of  partition,  averring  In  her  amended 
bill  that  the  $100  bequeathed  to  Cora  Sar- 
geant is  not  a  charge  upon  her  onc-third  of 
the  land,  and  that  she  is  not  responsible  for 
the  payment  of  any  part  of  said  $100.  Cora 
Sargeant  filed  her  answer,  claiming  that  she 
has  a  valid  Hen  upon  the  whole  of  the  real 
estate  for  the  said  sum  of  $100;  showing 
that  she  has  not  been  a  party  to  any  suit 
sale,  or  conveyance  affecting  the  land,  and 
praying  that  it  may  be  sold,  and  said  sum  of 
$100,  with  interest,  be  paid  to  her  out  of  the 
proceeds.  J.  W.  Loudln  filed  his  answer  to 
the  original  bill  and  amended  bill,  -  averring 
that  the  character  of  the  land  was  such  that 
the  interest  of  all  parties  would  be  best  sub- 
served by  a  sale  of  the  land.  The  infant 
defendants  answered  by  their  guardian  ad 
litem.  Depositions  of  three  witnesses  were 
taken,  whose  evidence  tended  to  show  that 


tlifl  land  was  not  susc^tlble  of  partition,  and 
tliat  it  would  be  to  the  interest  of  the  In- 
fant defendants,  as  well  as  all  otbers,  to 
have  the  land  sold.  John  N.  Johnson  filed  no 
answM-,  but  it  appears  that  he  had  not  paid 
all  the  purchase  money  due  on  his  interest 
and  that  a  suit  In  chancery  was  pending 
against  him  and  his  sntety  for  the  collection 
of  that  money;  and  the  two  causes  were 
consolidated  and  heard  together,  and  on  the 
4th  day  of  April,  1389,  a  decree  was  entered 
In  the  consolidated  canses  directing  a  sale  of 
all  of  the  land;  it  being  recited  In  the  decree 
that  partition  could  not  be  conveniently  made, 
that  the  Interest  of  the  infant  defendants 
would  be  promoted  by  the  sale^  and  that  all 
of  the  adult  parties  had  consented  to  such 
sale.  The  sale  having  been  made  and  report- 
ed, another  decree  was  entered  on  the  6tb 
day  of  August,  1889,  confirming  the  sale;  J. 
N.  Johnson  being  the  purchaser  of  tbe  land. 
This  decree  recites  that  there  were  no  excep- 
tions to  the  report  of  sale,  and  refers  the 
cause  to  a  commissioner  to  ascertain  and  re- 
port the  true  owners  of  the  respective  inter- 
ests In  said  land,  and  who  are  entitled  to  tbe 
proceeds  of  the  sale,  together  with  tbe  pro- 
portions in  which  each  of  said  persons  shall 
receive  said  money,  and  the  Hens  existing 
against  any  of  the  several  shares,  together 
with  the  amonnts  and  priorities  thereof,  and 
any  other  pertinent  matters.  Tbe  land  sold 
for  $566.  On  the  13th  day  of  September, 
1899,  the  court  (a  special  judge  sitting)  set 
aside  said  sale  and  the  decree  confirming  the 
sale,  and  ordered  a  resale  of  the  land;  it 
appearing  by  the  order  then  entered  that  ex- 
ceptions to  the  report  of  sale  were  filed,  and 
also  an  upset  bid  for  $000  made  by  W.  L. 
Hari>er,  with  sufficient  guarantors.  It  does 
not  appear  when  the  exceptions  were  in- 
dorsed, but  the  bid  Is  dated  September  12th; 
and,  as  the  exceptions  refer  to  the  bid,  the 
presumption  Is  that  they  were  made  at  the 
time  of  the  filing  of  the  upset  bid,— more  than 
a  month  after  the  sale  had  been  confirmed. 
After  confirming  the  sale  on  the  5th  day  of 
August  1S96,  the  court  continued  to  sit  until 
the  11th  day  of  August  and  then  adjourned 
until  the  12th  day  of  September  next,  order- 
ing a  petit  Jury  to  be  drawn  to  attend  on 
that  day.  So  the  order  setting  aside  tbe  sale 
and  decree  confirming  tbe  sale  was  entered 
at  thft  adjourned '  term.  Johnson,  the  pur- 
chaser, appeals.  Insisting  that  the  court  was 
without  jurisdiction  to  set  aside  tbe  sale  and 
the  order  confirming  it 

Section  4  of  chapter  112  of  the  Code,  pro- 
viding for  the  adjournment  of  the  holding  of 
a  court  to  a  future  day  when  its  term  is  about 
to  end  without  dispatching  all  its  business, 
as  was  done  in  this  case,  contains  the  fol- 
lowing clause:  "All  Judgments,  orders  and 
decrees,  rendered  and  made  by  such  court 
before  or  during  the  day  on  which  said  court 
adjourned  to  such  future  day,  as  afo^esaid, 
shall  have  tbe  same  force  and  effect  In  all 
respects  as  if  said  court  had  finally  adjourned 
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on  that  day."  Tbls  statute  bas  been  con- 
strned  In  the  case  of  Wickes  t.  Railroad  Co., 
14  W.  Va.  167,  In  which  It  Is  held  that  by 
force  of  said  statute  the  term  of  the  court, 
aa  to  a  Judgment  rendered  by  It  before  or 
during  the  day  on  which  such  adjournment  be- 
comes final,  la  ended,  and  it  Is  not  competent 
for  tbe  court  or  the  Judge  thereof  at  the  ad- 
journed term,  or  any  other  subsequent  term, 
to  receive  a  bill  of  exceptions,  and  sign  It 
and  make  It  a  part  of  tbe  record  In  the  cause. 
This  case  was  cited  with  approval  In  Amos 
T.  Stockert,  47  W.  Va.  119,  34  S.  K.  821. 
It  is  well  settled  that  a  cause  cannot  be  re- 
beard,  and  that  a  court  cannot  ordinarily  set 
aside  a  final  Judgment  or  decree  after  tbe 
expiration  of  the  term  of  court  at  which  the 
Judgment  or  decree  was  rendered.  While  the 
term  continues,  the  cause  may  be  reheard 
upon  petition,  and  the  decree  may  be  set 
aside,  but  after  tbe  expiration  of  the  term  a 
cause  can  only  be  reheard  upon  a  bill  of 
review.  Hodges  v.  Davis,  4  Hen.  &  M. 
400;  Laldley  v.  Merrlfleld,  7  Leigh,  353;  Car- 
per T.  Hawkins,  8  W.  Va.  291-301;  Crawford 
v.  Ptckey,  41  W.  Va.  544,  23  S.  E.  662.  The 
decree  confirming  the  sale  made  In  this  cause 
on  tbe  5th  day  of  August,  1889,  was  a  final 
decree  as  to  the  purchaser,  3.  N.  Johnson. 
His  proposal  of  purchase  made  to  the  com- 
missioner, and  by  him  reported  to  tbe  court, 
was  accepted  by  that  decree,  and  the  sale 
was  confirmed,  and  a  writ  of  possession  was 
awarded  the  purchaser.  This  vested  In  the 
purchaser  the  title  to  the  land.  Chllds  v. 
Kurd,  25  W.  Va.  530.  It  is  also  well  establish- 
ed that  tbe  purchaser  at  a  Judicial  sale,  upon 
complying  with  the  terms  thereof,  becomes  a 
party  to  the  suit  from  tbe  day  of  his  pur- 
chase, and  in  all  subsequent  proceedings 
In  regard  thereto  is  entitled  to  a  hearing  up- 
on the  question  whetho-  the  sale  shall  be 
set  aside,  and  If  the  court  erred  in  setting 
aside  the  sale  the  purchaser  has  the  right  to 
appeal.  Childs  r.  Hurd,  cited;  Delaplalne  v. 
Lawrence,  10  Paige,  602;  Blossom  v.  Rail- 
road Co.,  1  Wall.  6.55.  17  L.  Ed.  673;  Curtis 
T.  Thompson,  29  Grat.  474;  Kable  v.  Mitchell, 
9  W.  Va.  492;  Hughes  v.  Hamfiton,  19  W. 
Va.  366;  Haymond  v.  Camden,  22  W.  Va. 
180;  Talley  v.  Starke's  Adm'x,  6  Grat  839; 
Marling  v.  Robrecbt,  13  W.  Va.  440.  It  is 
further  held,  however,  in  Chllds  v.  Hurd,  and 
in  Bank  v.  Jarvls,  26  W.  Va.  785,  that  where 
a  court  sets  aside  a  sale,  and  dh%cts  the 
property  to  be  reoffered  for  sale  before  the 
sale  has  been  confirmed,  the  purchaser  cannot 
appeal  until  after  the  resale  has  been  made 
and  confirmed.  In  such  case  the  purchaser 
obtains  no  fixed  interest  In  the  land.  Until 
confirmation  of  the  sale  he  acquires  neither 
possession  nor  titie,  and  tbe  order  setting 
aside  tbe  sale  does  not  deprive  him  of  either 
possession  or  title.  Hartley  v.  Roff,  12  W. 
Va.  401;  Cocke's  Adm'r  v.  Gilpin,  1  Rob. 
20;  Crevre  v.  Pondieton,  1  T^igh,  297,  19 
Am.  Dec.  750;  Hey  wood  v.  Covington's  Heirs, 
4  Leigh.  373;  Taylor  v.  Cooper,  10  Leigh,  317, 


84  Am.  Dec.  737;  Hudgins  v.  Marchant,  28 
Grat.  177.  But  this  case  does  not  fall  within 
that  principle,  for  here  the  sale  to  Johnson 
was  confirmed,  and  title  vested  in  him.  Tbe 
order  setting  aside  the  decree  of  confirmation 
and  the  sale  la  certainly  erroneous,  and  proba- 
bly absolutdy  void.  As  the  court  is  without 
poww  to  set  aside  Its  Judgment  or  decree 
after  the  expiration  of  the  term,  except  upon  a 
bill  of  review  or  other  proper  proceeding,  and 
the  statute  provides  that  in  case  of  an  adjourn- 
ment, such  as  was  taken  in  this  case,  the  Judg- 
ment and  decrees  rendered  and  made  on  or 
before  the  day  of  adjournment  shall  have  tbe 
same  force  and  efliect  as  if  the  court  had 
finally  adjourned  on  that  day,  it  follows  that 
tbe  court  could  not  at  such  adjourned  term  set 
aside  the  decree  of  confirmation  and  the  sale, 
upon  the  mere  filing  at  such  adjourned  term, 
after  the  confirmation  of  the  sale,  before  the 
adjournment,  exceptions  to  tbe  report  of  sale, 
and  an  advance  or  upset  bid.  This  Is  so 
manifest  that  counsel  for  appellees  do  not 
undertake,  In  their  brief,  to  uphold  the  action 
of  the  court  in  so  doing.  The  only  persons 
appearing  as  appellees  are  tbe  infant  defend- 
ants, and  they  content  themselves  with  the 
argument  of  their  cross-assignment  of  error, 
insisting  that  tbe  court  erred  in  decreeing  a 
sale  of  tbe  land  without  having  first  as- 
certained the  liens  thereon  and  their  priorities, 
and  the  respective  interests  of  the  ciaimanta 
to  tbe  land.  It  is  to  be  noted  here  that  the 
court  below  has  not  disturbed  the  decree  of 
sale.  That  decree  remains  in  full  force,  and 
the  court  has  only  ordered  a  re-ezecutlon  of 
the  order  of  sale.  From  this  it  must  be  In- 
ferred that  no  application  has  ever  been  made 
to  the  court  below,  by  petition,  bill  of  review, 
or  otherwise,  to  correct  any  error  It  may  hare 
committed  in  entering  the  decree  of  sale. 
That  decree,  in  the  absence  of  a  showing  of 
fraud,  cannot  be  set  aside  at  the  instance  of 
any  of  tbe  adult  parties,  because,  as  to  them, 
it  Is  a  consent  decree.  Hence  the  infant  de- 
fendants are  the  only  persons  who  can  com- 
plain of  It.  Rule  10  of  the  supreme  court 
provides  that,  on  an  appeal  or  a  writ  of 
error,  the  court  will  consider  the  whole  record 
as  being  before  It,  and  will  reverse  the  pro- 
ceedings, in  whole  or  In  part,  if  error  Is 
perceived  against  the  appellee  or  defendant 
In  error,  and  it  authorizes  the  appellee  or 
defendant  in  error  to  cross-assign  as  to  any 
error  in  the  record  which  Is  prejudicial  to  blm. 
Under  tbls  rule,  as  well  as  upon  reason 
and  principle.  It  Is  proper  for  the  Infant  de- 
fendants to  cross-assign  error  in  the  decree  of 
sale,'  although  no  petition  for  rehearing  or 
bill  of  review  bad  ever  been  filed  for  tbe 
correction  of  error  in  said  decree.  This  view 
is  re-enforced  by  tbe  principle  laid  down  In 
Lafferty  v.  LafTerty,  42  W.  Va.  783,  26  S.  E, 
262,  that  on  application,  In  any  form,  showing 
cause  against  a  decree  by  an  Infant,  tbe  whole 
record  will  be  examined  to  find  such  error. 
Just  as  on  an  appeal  by  an  adult. 
It  remains  now  to  determine  whetba  tber« 
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la  error  in  lald  decree,  and,  if  bo,  whether  it 
iB  preJu/Uclal.  It  is  not  enongh  that  the  de- 
cree ia  erroneons.  The  error  must  be  such 
as  to  prejudice  the  rights  of  the  party  com- 
plaining of  it,  or  the  decree  will  not  be  re- 
versed. Clark  T.  Johnston,  15  W.  Va.  80i. 
It  does  not  appear  from  the  record  that  there 
are  any  creditors  holding  liens  upon  any  of 
the  Interests  in  the  property,  except  Fleming 
and  Cora  Sargeant.  As  to  the  debt  due 
Fleming,  commissioner,  the  oonrt  ascertained 
and  llzed  the  amount  of  Ills  lien  upon  the 
Interest  formerly  belonging  to  Perry  Sar- 
geant a^  the  date  of  the  decree,  and  declared 
it  to  l>e  a  lien  upon  that  interest.  As  to  the 
$100  due  Cora  Sargeant,  the  decree  of  sale  is 
silent,  and  in  Hen  of  settling  and  fixing  the 
amount  of  tliat  charge,  and  ascertaining  the 
interests  of  the  yarlous  parties  in  the  land, 
the  decree  contains  the  following  provision: 
"The  court  will,  upon  the  coming  in  of  the 
said  report  of  sale,  settle  the  right  of  all  the 
other  parties  as  to  the  said  proceeds  of  sale, 
decree  as  to  costs,  and  provide  for  the  in- 
vestment of  the  interest  of  said  infant  de- 
fendants accwding  to  law."  The  amount 
due  Cora  Sargeant  differs  in  its  status  from 
a  lien  acquired  by  a  creditor  of  one  of  the 
co-tenanta  upon  his  interest  in  the  land.  It 
is  a  sum  given  to  her  by  the  testator,  to  be 
paid  to  her  when  the  real  estate  of  said  de- 
cedent should  be  sold;  and  It  is  claimed  by 
her  that,  by  virtue  of  this  provision  of  the 
will,  it  was  miade  a  charge  upon  the  whole 
of  said  tract  of  land.  However,  it  is  still 
only  a  lien  upon  the  land,  according  to  bw 
contention.  It  is  well  settled  that  in  cred- 
itors' suits  it  is  error  to  decree  a  sale  without 
first  ascertaining  the  amounts  and  priorities 
of  the  liens,  and  the  respective  interests  of 
all  the  parties  in  the  subject-matter.  Live- 
say  V.  Jarrot,  3  W.  Va.  283;  Eohrer  v.  Trav- 
ers,  11  W.  Va.  147;  Marling  v.  Bobrecht,  18 
.W.  Va.  440;  Scott  v.  Ludlngton,  14  W.  Va. 
887;  Payne  v.  Webb,  23  W.  Va.  658;  Dent 
y.  Pickens,  50  W.  Va.  882,  40  8.  B.  572.  But 
it  is  held  generally  by  the  coorts  that  parti- 
tion never  affects  the  interest  of  third  per- 
.Bons,  and  that  creditors  have  no  concern 
with  it,  and  that  if  they  are  made  parties 
to  the  suit,  it  will  be  dismissed  as  to  them. 
Stevens  v.  McCormIck  (Va.)  19  S.  B.  742; 
2  Rob.  Pr.  (Old)  14;  Wotten  v.  Copeland, 
7  Johns.  Cb.  140;  Agar  v.  Fairfax,  17  Ves. 
533;  2  JcHies,  Real  Prop,  t  1096;  Espalla  v. 
Touart,  96  Ala.  137,  11  South.  219;  Shivers 
V.  Hand,  50  N.  J.  Eq.  231,  24  AtL  911;  17 
Am.  &  Eng.  E}nc.  Law,  783;  16  Enc.  PI. 
&  Prac.  796.  But  actual  partition  does  not 
disturb  the  liens  of  creditors.  Upon  actual 
partition  the  lien  of  a  creditor  upon  an  un- 
divided interest  is  transferred  by  the  parti- 
tion from  the  undivided  portion  of  the  whole 
premises  to  the  whole  of  the  part  set  off 
to  the  tenant  against  whose  portion  the  lien 
was  charged.  17  Am.  &  Eng.  Enc.  Law, 
783,  Wright  v.  Strother,  76  Va.  857;  2 
Jones,  Real  Prop.  {  1906.    And  where  the  { 


lien  attaches  totha  whole  of  the  real  estate^ 
it  remains  a  lien  upon  all  of  it  after  parti- 
tion, if  the  lienor  is  not  made  a  party  to  the 
suit  17  Am.  &  Eng.  Enc.  Law,  783.  -  But 
where  the  ^enor  is  made  ^  party  to  the  suit 
his  claim  must  still  remain  a  lien  upon  the 
property,  unless  by.  some  means  it  is  satis- 
fied and  paid  off  or  provided  for,  for  the 
court  has  no  power  to  arbitrarUy  AepvlYO  a 
creditor. of  his  lien  or  of  his  debt,  merely  to 
enable  it  to  make  partition  of  the  land  among 
its  owners.  And  where  there  is  actual  parti- 
tion, and  the  land  is  not  converted  into  mon- 
ey, the  court  has  ho  means  of  paying  off 
the  lien,  and  it  would  be  inequitable  and  in- 
jurious to  refuse  partition  merely  because  the 
lien  cannot  be  released. 

Where,  from  insusceptibility  of  .partition, 
the  land  must  be  sold,  reason  suggests  that 
lienholders  should  be  made  parties,  and  the 
payment  of  the  amounts  due  them,  accord- 
ing to  priority,  provided  for  in  the  decree  of 
sale.  Analogy  to  the  principles  governing 
sales  in  creditors'  suits  wonid  lead  to  that  re- 
sult. But  it  seems  not  to  be  the  law.  Many 
authorities  hold  that,  in  the  absence  of  stat- 
utory provisions  requiring  lienholders  to  be 
parties,  the  land  must  be  sold  subject  to  the 
liens.  "But  when,  instead  of  a  partition,  a 
sale  of  the  property  is  wdered,  it  is  evident 
that  some  means  must  be  devised  for  the  ad- 
justment of  the  conflicting  interests  of  the 
lienholders  and  of  the  pu^hasers  at  the  sale. 
Even  where  a  sale  is  sought,  lienholders  are 
not,  in  the  absence  of  statutory  provisions 
to  the  contrary,  necessary  parties  defendant, 
because  they  cannot  be  affected  by  such  sale. 
The  business  of  the  court  Is  not  to  draw  into 
discussion  various  and  conflicting  rights  and 
equities  of  incumbrancers.  The  property  is 
divided  cum  onere.  The  trne  rule  is,  no  per- 
sons are  to  be  made  parties  except  those 
having  a  present  interest  in  the  premises." 
Freem.  Oo-Ten.  {  479.  "Judgment  creditors 
and  other  incumbrancers  are  not  proper  itar- 
ties  to  a  bill  for  partition,  even  where  a  sale 
of  the  premises  is  decreed;  and  where  they 
were  made  parties  in  such  case,  by  a  sapple- 
mental  bill,  held,  that  the  bill  should  be  dis- 
missed." Sebrlng  v.  Mersereau,  9  (3ow.  344. 
Halated  v.  Halsted,  65  N.  Y.  442.  holds  that 
creditors  should  be  made  parties;  but  tbat 
is  because  of  a  statutory  provision,  passed 
after  the  decision  of  the  former  case,  author- 
izing such  procedure.  That  lienholders  can- 
not be  made  parties,  even  where  land  la  to 
be  sold,  is  held  in  Wott»i  v.  (Dopdand.  7 
Johns.  Ch.  140;  Harwood  v.  Kirby,  1  Paige, 
469;  Thruston  v.  Mink,  32  Md.  572;  Owsley 
V.  Smith's  Heirs,  14  Mo.  153;  Stephens  v. 
McCormIck,  cited;  Espalla  v.  Touart  96  Ala. 
137,  11  South.  219.  To  sell  the  land  subject 
to  liens,  without  ascertaining  their  amounts 
and  to  whom  due,  appears  to  be  glaringly 
inequitable  and  disadvantageous  to  both 
owners  and  lien  creditors.  At  the  sale  they 
bid  for  the  protection  of  tbdr  interests,  nn- 
der  uncertainty  as  to  their  rights  and  inter- 
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estB,  In  the  same  sense,  and  In  some  cases 
to  the  same  extent,  as  where  land  Is  sold 
in  a  creditors'  suit  All  the  reason  and  eq- 
uitable principles  that  require  a  determina- 
tion, before  sale  of  the  lands,  of  the  amounts 
and  priorities  of  the  liens  in  creditors'  suits, 
apply  -with  equal  force  here.  And  It  Is  dif- 
ficult to  conceive  of  any  good  reason  why 
they  should  not  be  applied  where  real  estate 
is  sold  in  a  partition  suit.  Some  delay  would 
be  occasioned  the  owners  of  the  land,  but 
not  more  than  occurs  in  other  suits  in  which 
substantial  interests  in  the  property  to  be 
sold  must  await  the  determination  of  mat- 
ters which  may  be  necessary  to  an  advan- 
tageous sale.  But  It  must  be  remembered 
that.  In  respect  to  creditors'  suits,  the  legis- 
lature has  expressly  provided  that  all  Hen- 
holders  shall  be  made  parties.  Section  7,  c. 
86,  Code;  section  7,  c.  139,  Code.  As  to  par- 
tition suits,  such  provision  has  not  been 
made,  except  to  a  very  limited  sense.  That 
is  a  clause  in  section  3,  c.  79,  of  the  Code, 
which  requires  the  court,  in  making  distrlbu- 
tlon  of  the  proceeds  of  sale,  to  take  "care, 
when  there  are  creditors  of  any  deceased 
person,  who  was  a  tenant  in  common.  Joint 
tenant,  or  coparcener,  to  have  the  proceeds 
of  such  deceased  person's  part  applied  ac- 
cording to  the  rights  of  such  creditors."  Un- 
til the  legislature  shall  make  further  pro- 
vision, the  well-settled  rule  that  sale  hi  par- 
tition snlts  may  be  made  subject  to  liens 
upon  the  whole  of  the  land,  or  upon  Interests 
of  some  of  the  respective  owners  -thereof, 
nmst  be  applied,  in  the  absence  of  Judicial 
legislation  on  the  subject. 

As  has  been  shown,  the  court  failed  to  de- 
termine and  fix,  before  the  sale  of  the  land, 
the  respective  rights  and  Interests  of  the  par- 
ties in  the  property.  That  a  decree  of  sale 
under  such  circumstances  is  erroneous  is  es- 
tablished by  an  abundance  of  authority.  17 
Am.  &  Eng.  Enc.  Law,  748;  15  Bnc.  PI.  & 
Prac.  809;  Stevens  v.  McCormlck  CVa.)  19 
S.  E.  743.  However,  the  sale  cannot  be  set 
aside  for  this  error.  The  sale  was  conflrmed 
without  objection,  and  there  is  no  error  in 
the  decree  of  confirmation.  Hence  section  8, 
c.  132,  of  the  Code,  protects  the  title  of  the 
purchaser.  While  Johnson,  the  purchaser,  is 
a  party  to  the  suit,  it  does  not  appear  that 
he  in  any  way  encouraged  or  sought  to  bring 
about  the  sale  of  the  land,  and  it  cannot  be 
said  that  he  was  the  moving  cause  of  the 
sale.  The  sale  is  not  more  beneficial  to  him 
than  to  his  co-tenants,  and  he  does  not  stand 
In  the  situation  of  a  creditor  who  has  caused 
the  land  to  be  sold  tat  the  satisfaction  of  his 
debt,  and  purchased  it  at  the  sale.  Although 
a  defendant  and  one  of  the  owners,  he  did 
not  even  file  an  answer  in  the  partition  suit. 
This  being  true,  the  principle  announced  in 
Martin  v.  Smith,  25  W.  Va.  585;Dunfee  v. 
Childs,  45  W.  Va.  155,  30  S.  E.  102;  Buch- 
anon  v.  Clark,  10  Grat  164;  Galpin  v.  Page, 
18  Wall.  350,  21  L.  Ed.  959,— does  not  apply. 
In  all  those  cases  the  purchasers  whose  ti- 
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ties  were  held  not  to  be  within  the  protec- 
tion of  the  statute  were  persons  who  were 
benefited  by  the  erroneous  decrees,  and  who 
had  been  Instrumental  in  procuring  the  sale. 
In  Dimfee  v.  Childs  it  Is  said:  "Merely  be- 
ing a  party  would  not  alone  disturb  his  pur- 
chase, but.  If  the  decree  goes  to  his  bene- 
fit, it  Is  otherwise.  The  same  reason  does 
not  exist  for  protecting  him  as  an  innocent 
third  person.  He  moves  the  proceeding." 
As  the  sale  cannot  be  set  aside,  and  the  fund 
arising  from  the  sale  is  still  in  the  hands 
of  the  court,  and  the  parties  complaining  of 
the  error  in  the  decree  of  sale  must  now  look 
to  that  fund  alone,  it  would  be  useless  to  re- 
verse the  decree.  Upon  such  reversal,  noth- 
ing could  be  done  except  to  give  them  their 
interest  in  the  proceeds  of  the  sale,  and  that 
can  be  done  without  a  reversal  of  the  decree. 
While  the  decree  is  erroneous,  it  is  not,  un- 
der the  circumstances,  prejudicial. 

For  the  reasons  hereinbefore  given,  the  de- 
cree setting  aside  the  sale  and  confirmation, 
and  ordering  the  land  to  be  resold,  must  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  the  rules  and  prin- 
ciples governing  courts  of  equity  and  the 
directions  herein  given. 


MARSHALL  t.  HALL  «t  al.« 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29,  1902.) 

WILL  —  CONSTRUCTION  —  PURCHASK  MONET  — 
UBN— TRUST  FUND— MISAPPROPRIATION. 

1.  W.  devised  to  H.,  "to  him,  his  heirs,  and 
Bssigus,"  a  farm  described;  "he  paying  to  my 
executor  ttrelve  thousand  dollars  In  five  eqnal 
annual  payments,  bearing  Interest  from  the 
date  of  my  death:  snch  payments  to  form  part 
of  my  estate  in  tne  hands  of  my  executor,  and 
to  be  disposed  of  as  hereinafter  provided" ;  and 
giving  H.  one  month  from  the  date  of  the 
probate  of  the  will  in  which  to  refuse  in  writ- 
ing to  take  the  farm.  H.  elected  to  take  it 
Held,  that  the  $12,000  was  purchase  money, 
and  a  lien  upon  the  land,  and,  as  such,  prior 
to  all  other  liens  or  claims  created  upon  the 
said  land  by  H.,  as  well  as  judgments  recov- 
ered against  him. 

2.  A  legacy  of  $3,000  by  the  same  will  was 
bequeathed  to  H.,  to  be  held  by  him  in  trust; 
the  interest  to  be  paid  to  B.  during  his  life, 
and  at  his  death  the  $3,000  to  be  paid  to  other 
parties  named.  R..  the  executor  of  W.,  having 
collected  from  H.  $9,000  of  the  purchase  mon- 
ey, instead  of  requiring  H.  to  pay  the  residue 
of  $3,000,  took  from  H.  hig  receipt  for  that 
amount, — being  the  amount  of  the  trust  legacy, 
— and  treated  it  as  the  residue  of  the  purchase 
money  as  paid  by  H.  Held  a  misappropriation 
of  the  trust  fund,  and  that,  the  money  not  hav- 
ing been  paid  by  H.,  the  lien  for  the  residue  of 
the  purchase  money  upon  the  land  remained 
valid,  and  inured  to  the  benefit  of  the  bene- 
ficiaries of  the  trust  legacy. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Jefferson  coun- 
ty;  E.  Boyd  Faulkner,  Judge. 

Suit  by  A.  P.  Marshall,  executor,  against 
John  H.   Hall    and   others.     Judgment  fw 

*Reliearlng  denied  Noramtxr  U,  IMl 
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plaintiff,  and  defendants  W.  L.  Wilson  and 
Ed.  Tearney  appeaL    Affirmed  In  part 

A.  W.  McDonald  and  J.  M.  Mason,  Sr ,  for 
appellants.  Daniel  B.  Lucas,  J.  F.  Bngfle,  D. 
O.  Oallaher,  and  Molloban,  McCllntlc  &  Math- 
ews, for  appellee. 

McWUOUTER,  J.  John  H.  Hall  purchas- 
ed from  the  estate  of  Mrs.  Ellen  Waters  a 
tract  of  235  acres  of  land  In  Jefferson  county, 
under  the  proTlslons  of  the  will  of  said  Ellen 
Waters,  at  the  price  fixed  by  the  will,  |12,- 
000,  which  will  provided  a  legacy  of  $3,000 
to  said  John  H.  Hall,  to  be  by  him  held  in 
trust,  to  pay  the  interest  accruing  thereon  to 
John  Ii.  Briscoe,  the  brother  of  the  testatrix, 
daring  bis  life,  and  after  the  death  of  her 
said  brother  the  said  sum  of  53,000  was  to 
be  paid  to  Julia  Armstead,  Settle  Miller,  and 
Julia  Gallaher,  each  the  sum  of  $600,  and 
the  residue  of  said  sum  to  testator's  sis- 
ten  Julia  B.  Miller,  Elizabeth  C.  Hall,  and 
Amelia  F.  Oallaher,  equally,  to  be  divided 
between  them  share  and  share  alike.  To 
raise  the  money  to  pay  for  the  farm,  the 
executor  of  the  will  borrowed  for  said  Hall 
from  Judge  Marshall  the  sum  of  $7,000,  to 
secure  which  Hall  executed  a  deed  of  trust 
on  the  land.  The  executor  allowed  the  said 
Hall  to  retain  the  $3,000  bequeathed  to  him 
as  a  trust  fund  by  said  will,  to  be  held  by 
him  In  trust  for  John  L.  Briscoe  and  others, 
and  took  Hall's  receipt  therefor.  On  the  fail- 
ure ot  Hall  to  pay  off  this  trust  deed,  George 
Johnson  and  Charles  W.  Koss,  executors  of 
Ann  P.  Marshall,  and  Charles  W.  Boss,  as 
trustee,  brought  their  suit  In  chancery  In  the 
circuit  court  of  Jefferson  county,  and  filed 
theto  bill  at  April  rules,  1893,  convening  the 
creditors  of  said  Hall  for  the  purpose  of  sub- 
jecting said  land  to  the  payment  of  his  debts. 
In  which  suit  said  Johu  L.  Briscoe  and  oth- 
ers, the  beneficiaries  of  the  $3,000  trust  fund, 
were  not  made  parties.  These  parties  aa  the 
14th  day  of  December,  1894,  tendered  their 
petition  in  said  cause,  setting  up  their  claims 
for  the  $3,000,  and  praying  that  this  result- 
ing trust  might  be  fully  recognized  and  es- 
tablished by  decree,  and  that  all  resulting 
and  consequential  relief  might'  be  granted, 
etc.  To  the  filing  of  said  petition  the  par- 
ties plaintiff  and  defendant  to  said  suit  ob- 
jected, which  objection  was  sustained,  and 
the  petition  not  allowed  to  be  filed.  Peti- 
tioners appealed  from  the  decree  rejecting 
tbelr  petition,  and  by  decree  of  this  court  the 
•aid  decree  was  reversed,  and  the  cause  re- 
manded for  further  proceedings  to  be  had 
therein  in  accordance  with  the  rules  of  eq- 
uity. 42  W.  Va.  641,  20  S.  E.  300.  On  the 
17th  of  February,  1807,  Eugene  Baker,  sher- 
iff, committee  administrator  of  Julia  B.  Mil- 
ler, and  the  other  said  petitioners,  filed  their 
petition  and  amended  petition,  making  all  the 
parties  to  said  suit,  plaintiffs  and  defendants, 
parties  defendant  to  said  petition;  setting  up 
tbelr  said  claim  for  $3,000  and  interest;   al- 


leging that  their  resulting  or  Implied  trust  Is 
a  lien  upon  the  whole  of  the  236  acres,  and 
superior  In  dignity— First,  to  all  deeds  of 
trust  against  said  farm;  secondly,  to  all 
judgments  against  said  John  H.  Hall;  and, 
thirdly,  to  every  other  Uen  tx  charge  against 
said  property,  of  whatever  character  or  de- 
scription, except  so  far  as  otherwise  held  by 
the  supreme  court  of  appeals  of  this  state 
in  this  case;  that  the  deed  of  trust  of  plain- 
tiff Charles  W.  Ross,  trustee,  etc.,  was  re- 
corded April  1,  1881,  and  that  said  Ross,  as 
such  trustee,  relinquished  his  lien  on  the  80 
acres  of  the  Briscoe  tract  In  favor  of  one 
Thomas  H.  Bates,  by  deed  exhibited  with  the 
bill,  and  dated  January  1,  1884;  and  aver- 
ring that  as  to  said  80  acres  the  said  Ross 
must  be  taken  to  have  received  the  benefit 
thereof  as  against  the  petitioners,  and.  as 
against  them,  the  plaintiffs'  debt  audited 
against  the  remainder  of  the  Briscoe  tract, 
156  acres,  should  be  charged  with  the  price 
of  said  80  acres,  and  petitioners  so  pray; 
and  averring  further  that  the  deed  of  trust 
to  George  Baylor  in  favor  of  W.  L.  Wilson, 
as  set  out  in  the  bill,  was  recorded  May  23. 
1881,  while  the  legal  title  to  the  Briscoe 
tract  was  outstanding  In  Ross,  trustee,  and 
therefore  It  conveys  nothing  but  the  equity 
of  redemption,  and  was  subordinate,  there- 
fore, to  the  equity  of  petitioners  upon  the 
principle  that  qui  prior  est  In  tempore  potior 
est  In  Jure,  and  praying  that  It  may  be  so 
adjudged;  and  averring  that  the  same  to 
true  in  regard  to  the  other  deeds  of  trust  set 
out  In  the  bill,  and  also  over  the  lien  of  S. 
S.  Dalgam,  by  virtue  of  the  deed  of  trust  to 
Frank  Beckwith,  dated  October  10. 1883.  for 
$243.77,  for  the  same  reason,  and  for  the  fur- 
ther reason  that  this  last  conveyance  was 
made  pendente  lite;  averring  that  the  decree 
of  sale  of  February  23,  lSd4,  was  and  is 
virtually  null  and  void  as  to  the  petitioners, 
as  also  la  the  decree  confirming  the  sale;  and 
pray  that  said  decrees  be  so  held;  and  they 
charge  that  even  If  the  sale  should  not  be 
disturbed,  said  purchaser  made  his  second 
payment  of  the  10th  of  August  1895,  after 
petitioners  bad  tendered  their  petition  to  the 
court  to  be  filed,  which  was  done  December 
14,  1894,  at  which  date  all  the  parties  ap- 
peared in  answer  to  said  petition,  and  mov- 
ed to  reject  it;  hence  said  Dalgam  Is  a  pur- 
chaser with  notice  of  petitioners'  claim;  and 
pray  that  It  may  be  so  adjudged,  and  that 
the  156  acres  may  be  subjected  In  the  bands 
of  the  purchaser.  Dalgam,  to  the  payment  of 
their  debt;  averring  that  plaintiff  had  notice 
of  petitioners'  equity  when  he  brought  this 
suit  and  subsequently  that  It  appeared  on 
the  face  of  the  record  that  they  were  neces- 
sary parties  to  the  suit;  and  they  therefore 
aver  that  all  the  decrees  entered  in  the  cause 
are  liable  to  be  set  aside  and  treated  as  null 
and  void  as  to  petitioners,  and  pray  that  it 
may  be  so  held,  and  that  their  resulting 
trust  be  fully  recognized  and  established  by 
decree,  and  relief  be  granted  acoordlnely; 
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that  the  cause  be  recommitted  to  a  commis- 
sioner to  ascertain  and  report  bow  much  of 
the  purciiase  mouey  remains  undistributed, 
and  bow  much  thereof  is  entitled,  under  the 
decision  of  the  supreme  court  of  appeals  in 
this  cause,  to  be  applied  to  the  payment  of 
the  lien  of  petitioners,  and  tor  process,  etc, 
and  for  general  relief.  Frank  Beckwith, 
trustee,  filed  his  answer  to  said  petition,  set- 
ting up  the  trust  deed  he  represents,  and 
showing  Its  recordation;  denying  all  notice' 
of  any  claim  or  equity  on  behalf  of  petition- 
ers until  the  filing  of  thdr  petition;  and 
charging  laches  on  imrt  of  petitioners  in  as- 
serting their  claims,  and  calling  for  strict 
proof  of  their  claim.  W.  L.  Wilson,  BMward 
Teamey,  and  George  Baylor,  trustees,  filed 
their  answer,  denying  that  the  $3,000  is  a  lien 
upon  the  286  acres,  as  a  resulting  trust  or 
otherwise,  or  that  they  ever  had  notice  of  the 
facts  set  out  in  the  petition  until  the  filing 
tboeof ;  that  the  farm  devised  by  Mrs.  Wa- 
ters to  John  H.  Hall  originally  contained 
286  aires;  but  averring  that  In  June,  18S4, 
the  said  Hall  sold  off  80  acres  of  said  tract 
to  Thomas  H.  Bates,  and  petitioners'  lien, 
if  their  themry  of  the  law  be  true,  would 
equally  attach  to  said  80  acres  in  the  hands 
of  Thomas  H.  Bates;  that  the  claim  audited 
in  the  cause  in  favor  of  Ann  P.  Marshall's 
ezecators  has  been  fully  paid  and  satisfied 
under  the  decrees  in  this  cause  (12,897.98 
under  decree  of  July,  1S94,  and  the  residue, 
$2,006.96,  under  the  decree  of  August,  1895), 
and  same  has  been  paid  out  and  distributed 
under  the  will  of  the  said  Ann  P.  Marshall 
under  and  according  to  the  laws  of  Mary- 
land: that  on  the  23d  of  May,  1881,  said  Hall 
borrowed  from  respondent  Wilson  $2,000,  and 
secured  the  same  by  deed  of  trust  to  George 
Baylor,  trustee,  on  the  said  tract  of  land 
devised  to  Hall,  and  on  a  tract  of  61V&  acres 
purchased  by  Hall  of  Thomas  Hlte;  that 
said  last-named  tract  had  been  sold  In  the 
cause,  and  the  proceeds,  after  paying  the 
cost  and  expenses,  viz.,  $2,065.21,  paid  on  this 
debt,  and  that  on  the  balance  of  said  debt, 
$541.84.  there  was  paid  under  decree  of  Au- 
gust, 1895,  $126.14,  arising  from  proceeds  of 
Waters  tract,  leaving  still  due  on  the  debt 
$415.70,  with  interest  from  August,  1895; 
that  on  the  1st  of  March,  1880,  Hall  borrow- 
ed fran  Edward  Tearney  $800,  and  secured 
same  by  deed  of  trust  of  that  date  to  George 
Baylor,  trustee,  on  the  Waters  tract;  there 
being  159  acres;  said  80  acres  having  been 
sold  off  to  Bates.  And  respondents  deny  that 
either  Wilson,  Tearney,  or  Baylor,  trustees, 
at  the  time  of  said  loan  had  any  notice  of 
the  claims  of  petitioners  upon  said  tract  of 
land,  nor  until  the  filing  of  their  petition,  and 
aver  that  John  L.  Briscoe,  the  beneficiary 
for  life  of  the  $3,000  bequeathed  under  the 
will,  has  been  a  party  to  the  cause,  and  has 
audited  in  the  commissioner's  report  filed 
Felmiary  12,  1804,  a  judgment  obtained  by 
him  against  Hall  for  Interest  accrued  to  him 
<m  said  sum  of  $3,000,  and  the  same  had  been 


confirmed  as  the  sixth  lien  upon  the  Waters 
tract,  and  that  certainly  Briscoe  is  bound  by 
all  the  decrees  In  the  cause.  Respondents 
say  that  as  early  as  March  8,  1883,  i>etition- 
ers,  on  the  showing  in  their  petition,  were 
apprised  by  the  letter  of  Charles  W.  Ross, 
exhibited  with  their  petition,  that  Hall  had 
received  the  sum  of  $3,000  in  payment  of  the 
sum  of  $12,000  due  by  him  to  the  estate  of 
Ellen  Waters,  yet  they  have  slept  on  thehr 
rights  from  that  date  to  the  filing  of  their 
petition,  and  have  by  their  negligence  al- 
lowed innocent  purchasers  and  creditors  to 
acquire  rights  adverse  to  such  claim,  and 
now,  after  fourteen  years,  they  come  In  and 
ask  the  court  to  give  them  priority  over 
innocent  and  diligent  purchasers,  when  it 
would  be  grossly  Inequitable  to  do  so;  and 
pray  that  the  prayer  of  petitioners  be  not 
granted.  S.  S.  Dalgam  filed  his  answer,  that 
he  purchased  the  tract  of  land  under  decree 
of  the  81st  of  July,  1894,  paying  therefor 
cash  $3,000  and  giving  two  bonds,  each 
$2,077.30,  payable  at  one  and  two  years,  re- 
spectively, with  Interest  from  date;  that  he 

paid  one  of  said  bonds  on  the day  of 

AugiMt,  1895;  that  he  had  not  paid  the  other 
because  notice  was  given  him  not  to  pay  it 
until  the  questions  raised  in  the  petition 
were  settled,  but  that  before  paying  said 
bond  in  August,  1895,  he  had  no  notice  of  the 
claim  set  up  in  the  petition,  paying  the  same 
on  demand  of  the  special  commissioner,  and 
according  to  the  terms  of  the  sale  made; 
denied  that  there  Is  any  claim  in  the  nature 
of  a  lien  on  the  land,  as  set  out  in  the  pe- 
tition; that  he  is  ready  to  pay  the  last  bond 
given  by  him  for  the  purchase  money,  as 
the  court  may  direct;  and  prays  that  the 
prayer  of  the  petitioners  l>e  not  granted. 

The  following  "agreement  of  facts"  is  filed 
in  the  record:  "It  is  admitted  and  agreed  as 
facts  In  this  cause  that  neither  W.  L.  Wilson, 
Edgar  Tearney,  or  George  Baylor,  trustee 
in  the  deeds  of  trust  from  John  H.  Hall  and 
wife  to  George  Baylor,  trustee,  nor  J.  G. 
Hurst,  Frank  Beckwith,  trustee,  nor  T.  0. 
Green,  trustee,  tmder  deed  of  trust  to  T.  G. 
Green,  trustee,  made  by  John  H.  Hall  and 
wife,  had  any  actual  notice  of  the  facts  set 
out  in  the  petition  or  amended  petition  of 
Eugene  Baker,  sheriff  committee  of  Julia  B. 
Miller,  Jobn  L.  Briscoe,  and  others,  until  the 
filing  of  said  petition.  Daniel  B.  Lucas,  for 
Petitioners.  George  Baylor,  for  Wilson,  Tear 
ney,  and  Self.  Frank  Beckwith,  Hurst, 
Green,  Trustee,  and  Self  and  Miller." 

On  March  8,  1883,  Charles  W.  Ross  wrote 
from  Frederick,  Md.,  to  Mrs.  Amelia  F,  Gal- 
laher,  Waynesboro,  Augusta  county,  Va.,  In 
reply  to  a  letter  of  inquiry  (apparently)  from 
her,  In  which  he  gives  her  a  full  statement 
of  the  transaction;  his  dealings  with  Mr. 
Hall;  his  writing  of  the  will  of  Mrs.  Waters; 
how  he  assisted  Hall  to  raise  the  money; 
and  he  says,  "$2,000  Mr.  Wilson  raised  for 
him  on  the  small  place  he  had,  and  which 
Mr.  W.  received  as  trustee  for  Mrs.  Asqulth, 
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and  receipted  to  me  aa  executor  for  the 
same;"  and,  continuing,  bajb:  "There  re- 
mains $3,000.  I  did  not  require  blm  to  pay 
In  cash,  for  the  reason  that  Mrs.  W.  be- 
queathed him  that  amount  as  trustee  for  J. 
L.  Briscoe,  and  If  he  had  paid  me  I  would 
have  had  to  pay  it  back;  so  I  took  his  receipt 
for  that  amount,  less  collateral  tax  of  two 
and  one-half  per  cent  due  state  of  Maryland. 
•  •  •  I  do  not  know  what  the  laws  of 
West  Virginia  may  be,  regulating  the  rights 
of  parties  in  reference  to  remainders  and  their 
relations  to  trustees.  In  this  state  such  par- 
ties can  appeal  to  the  courts,  and  require 
trustees  to  give  bond  for  the  faithful  execu- 
tion of  their  trust,  and  I  have  no  doubt  but 
that  similar  proceedings  can  be  instituted  In 
the  courts  of  other  states.  I  feel  sure,  how- 
ever. If  yon  desire  any  information,  and  will 
approach  Mr.  John  Hall  in  a  manner  not  to 
oCtend,  that  he  will  give  yon  satisfaction." 
Signed  by  Charles  W.  Ross.  This  letter  Is 
proven  to  be  genuine  by  Thomas  Forman  and 
by  Boss  himself. 

The  cause  was  heard  on  the  0th  day  of 
March,  1900,  when  the  court  decided  "that 
the  petitioners,  Eugene  Baker,  sheriff,  com- 
mittee administrator  of  Julia  B.  Miller,  John 
Li.  Briscoe,  Julia  H.  Gallaher,  Mrs.  Ellen  A. 
Darby,  Mrs.  Settle  Harrison,  and  Mr&  Julia 
W.  Olmstead,  and  Bettle  P.  Gassaway,  are 
entitled  to  tha  relief  prayed  for  In  theh:  peti- 
tions; that.  In  pursuance  of  the  opinion  of  the 
court  of  appeals,  a  resulting  trust  is  declared 
in  their  favor  In  the  tract  of  land  oS  159 
acres,  known  as  the  'Briscoe  Tract,'  which 
was  sold  in  this  cause  on  the  Slst  day  of 
Jnly,  1894,  and  which  was  purchased  by 
Stephen  S.  Dalgam,  which  resulting  trust,  ac- 
cording to  the  commissioner's  report  afore- 
said, amounted  to  three  thousand  dollars, 
principal,  at  the  date  of  said  report,  with 
interest  on  said  sum  from  April  18,  1883,  and 
an  nnpald  Judgment  for  interest  prior  to  that 
date  amounting  to  $249.35,  recovered  by  John 
L.  Briscoe  against  John  H.  Hall,  which  is 
audited  in  class  6,  among  the  debts  decreed 
against  said  John  H.  Hall  in  this  cause  In 
Commissioner  Moore's  report  of  ETebruary  12, 
1894,  and  Interest  on  said  judgment  from  said 
date,  and  cost  ot  same,  with  interest,  and 
Judgment  is  due  to  John  U.  Briscoe,  or  to  B. 
D.  Gibson,  his  trustee.  The  court  is  further 
of  opinion  that  the  resulting  trust  heretofore 
declared  has  equal  dignity  with  the  claim 
and  lien  of  Charles  W.  Ross,  trustee  of  Ann 
P.  Marshall,  and  now  her  executor,  and  Is 
superior  in  dignity  and  prior  in  lien  to  all 
the  Judgments  audited  in  the  cause,  except 
the  Judgment  audited  in  favor  of  John  L. 
Briscoe  for  $24d.35,  which  is  of  equal  dignity, 
being  covered  by  the  resulting  trust  And 
the  court  Is  further  of  opinion  that  the  sev- 
eral trustees  and  beneficiaries  whose  deeds  of 
trust  were  executed  subsequently  to  the  Ist 
day  of  April,  1881,  were  purchasers,  sever- 
ally, of  the  equities  of  redemption,  and  do  not 
come  under  the  definition  of  pnrchasers  for 


value  without  notice,  aa  defined  by  flie  court 
of  appeals  la  Its  opinion,  they  never  having 
acquired  the  legal  title,  and  fheretoee  the 
subsequent  trusts  are  subordinated  as  Infe- 
rior In  dignity  and  priority  to  the  resulting 
trust  of  the  said  i>etltloners,"— and  providing 
furthtf  that  the  special  commissioner  collect 
the  last  payment  of  $2,077JS0,  with  interest 
from  July  81,  1894,  from  B.  S.  Dalgam,  the 
purchaser  of  the  Briscoe  tract,  and  pay  the 
same  to  J.  F.  ESngle,  who  was  appointed  a 
special  recover  for  the  purpose,  to  be  held  by 
blm  for  the  benefit  of  the  benefldarleB  under 
aaid  resulting  trust  until  the  further  order  of 
the  court  EYom  this  decree  the  defendanta 
William  Ik  Wilson  and  Edward  Teamey  ap- 
pealed, and  say  it  was  error  to  hold  that  tiw 
sum  of  $8,000  named  In  the  petition  of  Bo- 
gene  Baker  and  others  was  superior  in  dig- 
nity and  a  prior  Hen  to  the  deeds  of  trust  In 
favor  of  William  L.  Wilson  and  Edward 
Teamey  audited  in  Commissioner  Moore'a  re- 
port. 

The  appellees  base  their  claim  upon  two 
clauses  in  the  will  of  Ellen  M.  Waters, 
which  read  as  follows:  "I  give  and  bequeath 
to  my  cousin  John  Hall,  of  Jefferson  county, 
state  of  West  Virginia,  to  blm,  hia  helra,  and 
assigns,  my  farm,  situated  in  JefTeraon  coun- 
ty, state  of  West  Virginia,  which  I  purchas- 
ed In  the  year  1874,  with  funds  belonging 
to  my  separate  estate,  of  Eldward  Tearney, 
administrator  of  Thomas  Briscoe,  deceased; 
he  paying  to  my  executor  twelve  thousand 
dollars,  in  five  annual  payments,  bearing  In- 
terest from  the  date  of  my  death;  such  pay- 
ments to  form  part  of  my  estate  in  the  hands 
of  my  executor,  and  to  be  disposed  of  as 
hereinafter  provided.  But  in  case  my  said 
cousin  John  Hall  refuses  to  take  said  farm, 
at  the  valuation  aforesaid,  within  one  month 
from  the  probate  of  my  will  (such  refusal  to 
be  in  writing,  signed  by  him),  I  then  author- 
ize and  empower  my  executor  to  sell  said 
farm,  and  direct  and  will  that  the  proceeds 
of  sale,  together  with  other  parts  and  por- 
tions of  my  estate,  shall  be  applied  to  thp  pay- 
ment of  my  debts,  funeral  expenses,  legacies, 
pecuniary  and  residuary,  as  hereinafter  de- 
vised. •  •  •  I  give  and  bequeath  to  my 
cousin  John  Hall,  of  Jefferson  county,  state 
of  West  Virginia,  the  sum  of  three  thousand 
dollars  In  tmst,  to  have  and  to  bold  the  same, 
and  to  pay  the  interest  accruing  thereon  to 
my  brother  John  L.  Briscoe  for  and  daring 
his  natural  life,  and  after  the  death  of  my 
said  brother  I  give,  devise,  and  beqneatli  the 
said  sum  of  three  thousand  dollars  as  fol- 
lows: I  give,  devise,  and  bequeath  to  Julia 
Olmstead,  Settle  Miller,  and  Julia  Gallaher. 
each,  the  sum  of  five  hundred  dollars;  and 
the  residue  of  said  sum  I  give,  devise,  and 
bequeath  the  same  to  my  sisters  Julia  B.  Mil- 
ler, Elizabeth  a  Hall,  and  Amelia  F.  Galla- 
her, equally,  to  be  divided  between  them, 
share  and  share  alike."  It  will  be  observed 
that  the  testatrix  devises  to  Hall  the  farm  on 
condition  that  he  pay  $12,000  to  her  necntor. 
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He  accopted  the  farm  under  the  terms  of  the 
-will;  all  the  purchase  money  being  payable 
in  the  future,  and  a  charge  or  lien  upon  the 
land  until  fully  paid  by  Hall.  He  borrowed 
money  to  the  amount  of  $9,000  by  giving  trust 
deeds  to  secure  the  payment  thereof  on  the 
farm.  The  residue  of  S3,000  never  was  paid. 
The  only  way  In  which  the  conditions  of  the 
Mill  could  be  complied  with  was  by  the  pay- 
ment of  the  money  by  Hall.  An  attempt  was 
made  by  an  arrangement  between  him  and 
Ross,  the  executor,  by  simply  passing  receipts 
for  the  sum  of  ^,000.  According  to  Ross' 
own  statement,  he  did  not  require  Hall  to 
pay  the  $3,000  In  casta,  but  took  Hall's  receipt 
for  the  same,  as  though  be  had  paid  Hall  tlie 
money  under  the  second  clause  mentioned  of 
Mrs.  Waters'  will,  which  bequeathed  (3,000  to 
Hall  in  trust  This  was  not  a  payment  of  the 
money  by  Hall  for  the  residue  of  the  pur- 
chase money  of  the  farm  under  the  will. 
Hoge  V.  Vlntroux,  21  W.  Va.  1.  There  re- 
mained due  from  him  the  sum  of  |3,000,  and 
Its  accruing  Interest,  to  the  executor  of  the 
estate,  as  the  residue  of  the  original  purchase 
money  yet  unpaid  to  the  estate.  Wilson  and 
Teamey,  trust  creditors,  claimed  to  be  pur- 
chasers without  notice.  The  language  of  the 
will,  which  was  recorded  in  the  county  of 
J^erson,  under  which  Hall  took  the  land, 
showed  upon  Its  face  that  the  |12,000  pur- 
chase money  was  to  be  paid  In  the  future, 
and  was  a  charge  or  Hen  thereon.  This  was 
surely  sufaclent  to  put  any  purchaser  upon 
Inqtilry  as  to  whether  this  purchase  money 
had  been  paid.  In  Burwell's  Adm'rs  v.  Tau- 
ber,  21  Grat  446,  at  page  403,  Judge  Moncure, 
In  delivering  the  opinion  of  the  court,  says: 
"Purchasers  are  bound  to  use  a  due  degree  of 
caution  in  making  their  purchases,  or  they 
will  not  be  entitled  to  protection.  Caveat 
emptor  Is  one  of  the  best  settled  maxims  of 
the  law,  and  applies  exclusively  to  a  purchas- 
er. He  must  take  care  and  make  due  Inquir- 
ies, or  be  may  not  be  a  bona  flde  purchaser. 
He  Is  bound  not  only  by  actual,  but  also  by 
constructive,  notice,  which  is  the  same  in  Its 
effect  as  actual  notice.  He  must  look  to  the 
title  papers  under  which  he  buys,  and  Is  char- 
ged with  notice  of  all  the  facts  appearing 
upon  their  face,  or  to  the  knowledge  of  which 
anything  there  appearing  will  conduct  blm. 
He  has  no  right  to  shut  his  eyes  or  his  ears 
to  the  Inlet  of  Information,  and  then  say  he  Is 
a  bona  flde  purchaser,  without  notice."  Jones 
V.  Smith,  1  Hare,  43,  55.  And  In  Brush  v. 
Ware,  15  I'et.  93,  10  I*  Ed.  672,  It  is  held: 
"No  principle  is  better  established  than  that 
a  purchaser  must  look  to  every  part  of  the 
title  which  is  essential  to  Its  validity."  And 
It  is  there  further  said:  "When  a  purchaser 
cannot  make  out  his  title  but  through  a  deed  . 
which  leads  to  a  fact,  he  will  be  affected  with 
notice  of  that  fact."  And  cites  Mertlns  t. 
JoUffe,  Amb.  311;  Moore  t.  Bennett,  2  Gh. 
Cas.  246.  And  Justice  McLean,  In  speaking 
for  the  Whole  court  in  Brush  v.  Ware,  cited, 
says:  "The  law  requires  reasonable  diligence 


in  a  purchaser  to  ascertain  any  defect  of  ti- 
tle. But  when  such  defect  Is  brought  to  his 
knowledge,  no  Inconvenience  will  excuse  him 
from  the  utmost  scrutiny.  He  is  a  volun- 
tary purchaser,  and,  having  notice  of  a  fact 
which  casts  doubt  upon  the  validity  of  hia 
title,  are  the  rights  of  innocent  persons  to  be 
pr^udlced  by  his  negligence?"  Long  v.  Wel- 
ler'B  Ex'r,  29  Grat  347.  Justice  Story,  In  his 
first  volume  of  Bkiulty  Jurisprudence  (section 
400),  says:  "Generally  it  may  be  stated  as  a 
rule  on  this  subject  that  where  a  purchaser 
cannot  make  out  a  title  but  by  a  deed  which 
leads  him  to  another  fact  he  shall  be  presum- 
ed to  have  knowledge  of  that  fact  So  the 
purchaser  is  In  like  manner  supposed  to  have 
knowledge  of  the  Instrument  under  which  the 
party  with  whom  he  contracts,  as  executor  or 
trustee  or  appointee,  derives  his  power.  In- 
deed, the  doctrine  Is  still  broader;  for  what- 
ever Is  sufficient  to  put  a  party  upon  inquiry 
(that  Is,  whatever  has  a  reasonable  certainty 
as  to  time,  place,  circumstances,  and  person) 
is,  in  equity,- held  to  be  good  notice  to  bind 
him."  In  Acer  v.  Westcott  1  Laos.  193,  it  la 
held:  "A  purchaser  or  mortgagee  of  lands  is 
presumed  to  have  knowledge  of  every  fact  to 
which  he  Is  led  by  a  deed  forming  a  link  in 
the  chain  of  his  title.  And  he  does  not,  in 
equity,  escape  from  such  presumption  be- 
cause the  fact  to  which  be  Is  refored  is  the 
existence  of  an  equitable  right  and  not  a  le- 
gal one."  Jumel  v.  Jumel,  7  Paige,  591;  Wood 
V.  Krebbs,  30  Grat  708;  Campbell  y.  Fetter- 
man's  Heirs,  20  W.  Va.  308.  Hall  had  no 
deed.  He  only  held  by  virtue  of  the  will  of 
Mrs.  Waters,  and  the  provisions  of  that  will 
must  of  necessity,  put  purchasers  upon  in- 
quiry as  to  HsU's  title.  But  it  is  contended 
by  the  appellants  that  the  letter  of  Boss  to 
Mrs.  Gallaher  of  March  8,  1883,  Is  evidence 
that  HaU  had  paid  the  98,000.  By  that  let- 
ter It  is  shown,  after  informing  her  how  the 
$9,000  had  been  raised  and  paid  to  him, 
"there  remahns  $3,000.  •  •  *  I  did  not  re- 
quire him  to  pay  In  cash,  for  the  reason  that 
Mrs.  W.  bequeathed  blm  that  amount  as  trus- 
tee for  J.  L.  Briscoe,  and  If  he  had  paid  me 
I  would  have  had  to  pay  It  back;  so  I  took 
his  receipt  for  that  amount  less  collateral  tax 
of  21^%  due  state  of  Maryland."  So  that  It 
appears  from  the  letter,  which  they  claim  as 
evidence  of  the  payment  that  It  is  therein 
stated  In  terms  that  he  did  not  require  him  to 
pay  it  In  cash,— the  only  way  he  had  a  right 
to  pay  It  or  the  executor  had  a  right  to  re- 
ceive It  To  pay  It  (Hr  apply  It  on  the  price 
of  the  land  charged  to  him  In  the  will  was  a 
misappropriation  of  the  trust  fund,  and,  not 
having  been  actually  paid  In  money,  the  ven- 
dor's Hen,  or  the  Hen  created  by  the  will, 
remained  a  Hen  thereon  for  the  $3,000  and  Its 
Interest,  notwithstanding  the  parties  afteiv 
wards  treated  It  as  a  resulting  trust  and  the 
lien  Inured  to  the  beneficiaries  of  the  $3,000 
trust 

It  is  insisted  by  appellants  that  the  appel- 
lees were  guilty  of  laches  In  Mnc-anl^iU 
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years  aod  making  no  effort  to  collect  their 
money;  tbat  Briscoe  was  a  party  to  the  suit, 
having  filed  bis  Judgment  against  Hall  In 
April,  18S)3;  while  it  Is  contended  by  appel- 
lees that  the  question  of  laches  and  staleness 
of  the  claim  was  passed  upon  by  this  court  In 
ordering  the  filing  of  the  petition.  On  the 
14th  of  December,  18M,  John  U  Briscoe  and 
others  tendered  their  petition  In  this  cause, 
setting  up  the  claim  of  $3,000  as  a  resulting 
trust  upon  said  farm  In  their  favor,  to  the 
filing  of  which  plaintiffs  and  defendants  ob- 
jected; and  on  the  22d  day  of  July,  1896,  the 
court  sustained  the  objection  to  the  filing 
of  the  petition,  and  refused  to  file  the  same, 
from  which  decree  of  the  court  the  peti- 
tioners appealed.  This  court  reversed  the  de- 
cision of  the  court,  and  ordered  the  petition 
filed.  It  is  claimed  now  by  the  appellees  tbat 
the  objection  to  the  filing  of  the  petition  was 
In  the  nature  of,  and  equivalent  to,  a  demur- 
rer, which  disposes  of  the  question  of  laches, 
as  well  as  the  statute  of  limitations.  In  1 
Bart.  Ch.  Prac.  p.  85,  quoting  Landsdale  t. 
Smith,  106  U.  S.  391,  1  Sup.  Ct  350.  27Ii.  EJd. 
219,  the  court  holds:  "The  proper  rule  of 
pleading  would  seem  to  be  that,  when  the 
case  stated  by  the  will  appears  to  be  one  in 
which  a  court  of  equity  will  refuse  its  aid, 
the  defendant  should  be  permitted  to  resist 
it  by  demurrer.  And  as  the  laches  of  the 
complainant  in  asserting  his  claim  Is  a  bar  in 
equity,  It  tbat  objection  Is  apparent  on  the 
bin  Itself  there  can  be  no  good  reason  for 
requiring  a  plea  or  answer  to  bring  It  to 
the  notice  of  the  court"  And  In  Jackson's 
Adm'r  V,  Hull,  21  W.  Va.  610,  Judge  Snyder, 
In  delivering  the  opinion  of  the  court,  says: 
"It  Is  now  clearly  the  rule  In  equity  that  the 
statute  of  limitations,  or  objection  In  analogy 
to  it  on  the  ground  of  laches,  may  be  taken 
advantage  of  by  demurrer  as  well  as  by 
plea."  And  the  reason  given  for  the  change 
in  the  rule  Is  "the  abolition  and  disuse  of 
special  replication  In  equity  practice."  In 
Van  Winkle  v.  Blackford,  33  W.  Va.  673,  11 
S.  E.  26,  Judge  Lucas,  delivering  the  opinion 
of  the  court,  says  at  page  5Si,  33  W.  Va.,  and 
page  30,  11  S.  E.:  "While  it  may  be  doubted 
whether  the  presumption  of  payment  or  the 
mere  staleness  of  demand  can  be  reached  by 
demturer  to  the  bill,  yet,  when  the  bar  Is  ap- 
plicable by  analogy  to  the  statute,  and  that 
appears  in  the  bill,  the  defect  may  be  taken 
advantage  of  by  demurrer."  And  cites  Story, 
Eq.  PI.  484,  and  notes;  Bart.  C!h.  Prac.  84; 
Jackson's  Adm'r  v.  Hull,  cited.  And  Barton, 
at  page  85,  says:  "The  rule  that  the  defense 
of  laches  may  be  made  by  demurrer  seems  to 
be  definitely  settled  by  the  same  court  [West 
Virginia]  In  the  cases  of  Paxton  v.  Paxtoh, 
38  W.  Va.  616,  18  S.  K.  765;  Thompson  v. 
Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795.  The 
weight  of  authorities,  therefore,  as  well  as  of 
reason,  seems  to  be  strongly  against  the  doc- 
trine cslablislied  by  tlio  Virginia  cases."  The 
decision  of  this  in  42  W^.  Va.  641,  26  S.  B. 
300,   is   res  adjudlcata   as   to  the  question 


of  laches.  Mr.  Barton,  In  Us  section  on 
"Grounds  of  Demurrer,"  under  the  Virginia 
decisions,  nowhere  mentlona  either  the  stat- 
ute of  limitations  or  laches  as  being  such 
grounds,  and  decidedly  favors  the  rulings  of 
our  courts  as  "against  the  doctrine  establish- 
ed by  the  Virginia  caaes."  The  interest  on 
the  legacy  of  $3,000  had  been  kept  paid  up  to 
about  July,  1891,  all  of  which  went  to  the 
holder  of  the  life  estate  therein,  and  neither 
be  nor  the  remaindermen  In  such  legacy  up 
to  tbat  time  had  cause  of  complaint  The 
suit  was  brought  early  In  tiie  year  1893.  and 
on  December  14,  1894,  the  said  legatees  filed 
their  petition  ln°  the  cause.  In  the  meantime 
suits  had  been  brought  and  judgment  recov- 
ered for  interest  accruing  after  the  last  pay- 
ment of  interest  in  1891.  so  it  w^ould  seem 
that  petitioners  could  not  be  charged  with 
laches,  and  the  court  so  held  on  demurrer.  It 
is  claimed  by  the  appellants  that  if  any 
charge,  by  the  will  of  Mrs.  Waters,  is  made, 
It  is  on  the  proceeds  of  the  sale  of  the  farm, 
and  other  parts  and  portions  of  either  estate, 
and  this  charge  extends  to  all  debts,  funeral 
expenses,  and  legacies.  This  might  be  tme  if 
the  farm  had  been  sold  and  proceeds  disposed 
of  as  provided  In  the  will.  In  case  Hall  refus- 
ed to  take  the  farm,  but  Hall  elected  to  take 
the  farm  under  the  provisions  named  in  the 
will.  It  is  also  claimed  that  Boss,  the  execu- 
tor, in  his  setUement  reports  the  $12,000  as 
the  proceeds  of  the  farm,  and  the  whole  of  it 
as  collected  and  disbursed.  This  fact  does 
not  appear  from  the  record.  The  petitioners. 
Eugene  Baker,  sheriff  committee.  Amelia  P. 
Gallaher,  and  others,  tendered  their  petition 
in  this  cause,  asking  to  be  allowed  to  file  the 
same,  and  to  have  their  rights  adjudicated. 
Parties  then  litigants  In  the  cause  objected 
to  the  fllins  of  the  petition,  and  the  court  be- 
low sustained  the  objection,  and  refused  to 
allow  It  to  be  filed,  from  which  order  alone 
the  former  appeal  was  taken.  There  were  no 
issues  made  up  on  the  pleadings  as  to  the 
rights  of  the  petitioners  as  between  them- 
selves and  Marshall.  Wilson,  or  any  one  else, 
and  this  court  was  simply  called  upon  to  decide 
whether  said  petition  should  be  filed  or  not 
and  it  was  dlstinctiy  so  stated  in  the  opinion 
(42  W.  Va.  641,  26  S.  E.  300);  and  the  court 
had  no  power  or  authority  to  adjudicate  any 
questions  between  the  petitioners  and  Mar- 
shall, or  anybody  else,  as  to  the  validity  or 
priorities  of  their  claims.  Therefore  there  is 
no  res  adjudlcata  In  respect  to  the  legacy  of 
$3,000  in  this  case,  except  to  the  extent  that 
petitioners,  Baker,  Gallaher,  and  others,  had 
such  Interest  in  the  controversy  that  they 
were  entitied  to  file  their  petition  herein  and 
litigate  such  questions.  Until  the  decision  of 
this  court  on  the  filing  of  the  petition,  the  pe- 
titioners were  not  parties  to  the  suit,  and,  of 
course,  could  not  be  bound  by  any  decrees  or 
orders  made  In  the  cause. 

It  Is  claimed  by  counsel  for  anE>ellees  tbat 
Hall   In   June,   1884.   havhig   sold   80  acres 
of  the  Briscoe  tract  for  $6,000.  and  Boss, 
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trustee  for  Marshall  In  the  deed  of  trust, 
barJng  fall  notice  of  petitioners'  claim.  Join- 
ed In  the  conTeyance  of  the  80  acres  to  the 
purchaser.  Bates,  as  did  also  WUson  and 
Baylor,  bis  trustee,  thereby  releasing  their 
liens  upon  the  said  80  acres,  $4,000  of  the 
purchase  money  being  i>aid  on  the  Mar- 
shall claim,  It  was  equivalent  to  a  sale  of  the 
80  acres  by  the  trustee,  and  his  cestui  que 
trust  should  be  held  responsible  for  the  whole 
of  the  16,000,  instead  of  only  the  $4,000  which 
was  credited  on  the  Marshall  debt  This  posi- 
tion Is  correct  only  as  respects  the  rights  of 
petitioners,  Balier,  committee,  Gallaher,  and 
others;  but  the  Wilson  estate  has  no  equity 
to  compel  the  Marshall  estate  to  account  for 
the  $2,000,  being  a  part  of  the  proceeds  of  the 
sale  of  the  80  acres  of  the  land  to  Bates,  as 
Wilson  and  his  trustee  Joined  in  the  release, 
and  It  does  not  appear  from  the  record  that 
there  was  any  arrangement  or  understanding 
in  the  execution  of  the  deed  and  release  to 
Bates  that  the  whole  proceeds  of  the  80  acres 
were  to  be  applied  to  the  Hall  debt  due  Blar- 
shall.  The  Marshall  trust  debt  and  Wilson 
trust  debt  made  by  Hall  should  be  subrogated 
to  the  lien  or  charge  of  Mrs.  Waters  created 
by  the  will.  In  the  order  in  point  of  time  in 
which  the  trust  deeds  were  executed  to  Mar- 
shall and  Wilson,  but  subordinate  to  the  resi- 
due of  $3,000  of  the  original  charge  or  lien, 
and  its  Interest  Sheld.  Subr.  S  19;  McCias- 
key  T.  O'Brien,  16  W,  Va.  791.  The  money  in 
hand,  and  directed  to  be  collected  by  thp 
special  commissioners,  should  be  applied  fli-st 
to  the  payment  of  the  said  legacy  of  $3,000, 
with  Interest,  and,  if  any  balance  remains 
thereafter,  it  should  be  paid  on  the  Wil- 
son debt,  and  then  upon  the  other  claims 
according  to  their  respective  priorities.  But 
if  the  fund  In  band,  and  so  to  be  collect- 
ed, is  insufficient  to  pay  off  the  said  $3,- 
000  and  interest,  the  Wilson  estate  should 
be  required  to  refund  a  sufficient  amount, 
which  It  received  from  the  proceeds  of  the 
sale  of  the  Hall  lands,  only,  derived  from 
Mrs.  Waters  by  the  will,  to  pay  off  the  bal- 
ance of  said  $3,000  and  Interest  and,  hi  the 
event  there  is  not  a  sufficient  amount  thus 
refunded  to  pay  the  same,  then  the  Marshall 
estate  should  be  decreed  to  pay  in  a  sum  suffi- 
cient to  pay  off  the  residue  of  the  said  sum  of 
$3,000  and  interest 

For  the  reasons  herein  given,  the  decree 
is  reversed,  except  in  so  far  as  it  orders  the 
special  commissioners  to  collect  the  residue 
of  the  purchase  money  remaining  unpaid, 
and  except  so  far  as  it  subordinates  the  judg- 
ments audited  against  Hall  by  the  commis- 
sioner to  the  payment  of  the  claims  of  peti- 
tioners. Baker,  Gallaher,  and  others,  to  which 
extent  the  same  is  alBrmed,  and  the  costs  of 
this  appeal  to  be  paid  out  of  the  fund  to  be 
collected  in;  and  the  cause  is  remanded  to 
the  circuit  court  of  Jefferson  county  for  fur- 
ther proceedings  to  be  had  therein  as  Indi- 
cated in  this  opinion,  and  according  to  the 
principles  governing  courts  of  equity. 


BKBGHBR  v.  FOSTER  et  al.* 

(Supreme  Oonrt  of  Appeals  of  .West  Virginia. 

AprU  6,  1902.) 

■LIMITATIONS-IMPLIBD  TRUSTS— ASSIQNHBNT 
TOR  BENEFIT  OF  CREDITORS— PRIORITIES- 
ACTION  —  PARTIES  —  ALLOWANCE  TO  TRUS- 
TEE. 

1.  Implied  tmsts  are  within  the  statute  ot 
Umitatioua,  and  the  statute  tteglns  to  run  from 
the  time  the  wrong  was  committed  by  which 
the  person  becomes  chargeable  as  trustee  by 
implication. 

2.  H.  &  B.  and  M.  ffied  a  petition,  answer, 
and  crofls-bill  in  a  cause,  setting  up  a  note  of 
one  F.,  held  by  them  by  aBsignment  of  H.,  the 
payee,  as  collateral  to  secure  their  respective 
claims,  and  also  to  secure  the  claims  of  other 
creditors  of  said  H.  mentioned  in  the  said  pe- 
tition, answer,  and  cross-bill,  but  claimuf 
priority  and  preference  to  plaintiffs  in  said 
croBS-biU  over  the  other  beneficiaries  in  said  as- 
signment mentioned.  Btld,  such  other  benefl- 
claries  were  necessary  parties  to  the  petition 
and  crosg-faill. 

S.  A  party  cannot  stand  as  a  representatlTe 
of  others  to  whom  his  own  interests  are  hostile 
and  adverse. 

4.  Under  the  last  clause  of  section  6,  a  72, 
Code,  where  a  debtor  conveys  all  his  property  t* 
a  trustee  for  the  benefit  of  his  creditors,  or 
where  be  so  conveys  it  all  except  what  is  ex- 
empt from  execution  or  other  process,  and 
where  it  is  made  the  duty  of  the  trustee  to  take 
possession,  control,  manage,  and  administer  the 
trust  property,  the  commissioner  of  accounts, 
in  statinjr  and  settling  the  acconnts  of  such 
trustee,  shonld  make  the  same  allowances  to 
him  for  reasonable  expennes  and  reasonable 
compeusatiou  in  the  form  of  a  commission  as 
should  be  allowed  to  an  executor  or  other  fidu- 
ciary under  section  17,  c.  87,  Id. 

(Syllabus  by  the  C!onrt.) 

Appeal  from  cfax:ult  court,  Ritchie  county; 
G.  W.  Farr,  Judge. 

Action  by  John  S.  Beechor  against  Thomas 
Foster  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed  in  part 

Merrick  &  Smith  and  W.  N.  Miller,  for 
appellants.  Y.  B.  Archer  and  Wm.  Beard, 
for  appellee. 

McWHORTBR,  J.  On  the  24th  day  of 
July,  1883,  John  Hnstead  conveyed  to  Thom- 
as Foster  a  tract  of  258  acres  of  land  In 
Highland  county,  Ohio,  in  consideration  nt 
$12,.'5O0.  Said  Foster  paid  a  part  of  the  pur- 
chase money,  and  gave  his  three  several  notes 
for  $2,000  each,  and  one  for  $700,  one  of 
which  notes  for  $2,000,  payable  in  two  years 
from  its  date,  with  interest,  was  on  the  15th 
day  of  April,  1884,  by  said  Hustead  assigned 
and  transferred  by  indorsement  in  writing 
on  the  back  of  said  note,  $1,000,  a  part  there- 
of, to  Mrs.  Mollie  B.  Foster,  daughter  of  said 
Hustead;  and  on  the  same  day  he  assigned  In 
like  manner  $1,000  of  the  same  note  to  his 
daughter  Mrs.  B.  A.  Leap.  Mrs.  Leap  after- 
wards, in  September  of  the  same  year,  assign- 
ed her  $1,000  of  said  note  to  H.  H.  Leavens- 
worth,  attorney  In  fact  for  the  Livingstone, 
Ontario  &  Greaves  Run  Mining  &  Petroleum 

*Rebearlng  denied  November  19,  1902. 
f  1.  Bee  LinilUtlon  of  Actions,  vol.  tt.  Cent  Die 
II  SOO,  S02. 
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Company,  In  part  payment  for  a  tract  of 
207  acres  of  land  purcliiised  by  ber  from 
said  company,  wbich  $1,000  of  said  note  so 
assigned  to  Mrs.  Leap,  and  by  her  assigned  to 
Leavenswortb,  came  to  tbe  bands  of  J.  S. 
Bcecher,  president  of  the  said  mining  and 
petroleum  company,  and  a  creditor  thereof 
to  the  extent  and  value  of  said  note.  On  the 
0th  day  of  August,  18S6,  Thomas  Foster  made 
a  general  trust  assignment  to  John  P.  Saun- 
ders, trustee,  for  the  benefit  of  all  his  credit- 
ors. Including  in  said  assignment  said  tract 
of  258  acres  of  land  In  Ohio,  subject  to  a 
mortgage  in  favor  of  L.  B.  Delllcker  for  ^,- 
500,  and  a  large  number  of  tracts  of  land  and 
Interests  In  land  in  the  state  of  West  Vir- 
ginia, and  all  his  personal  property,  as  well 
on  the  said  Ohio  farm  as  that  In  West  Vtav 
glnla;  reserving  only  from  the  effect  and 
operation  of  said  deed  of  assignment  $200 
worth  of  personal  property  (household  and 
kitchen  furniture),  the  amount  of  exemption 
allowed  by  law.  On  the  19th  day  of  Novem- 
ber, 1885,  Thomas  Foster  executed  a  mort- 
gage on  said  258  acres  of  land  so  purchased 
from  Hustead  to  secure  L.  B.  Delllcker  in 
the  sum  of  $5,600,  borrowed  from  said  Del- 
llcker. On  the  20th  of  September,  1886,  the 
trustee,  Saunders,  borrowed  from  Delllcker 
$2,000,  and  from  the  First  National  Bank  of 
Parkersburg  $550,  for  the  purpose  of  com- 
promising and  paying  off  prior  Judgment  and 
attachment  liens  against  the  said  258  acres 
In  Ohio,  and  the  personal  property  thereon, 
amounting  to  $4,000,  which  liens  were  paid 
oft  and  satisfied  by  the  said  Saunders,  trus- 
tee, with  the  said  sum  of  $2,500.  On  the  25th 
day  of  June,  1887,  said  trustee  refunded  and 
repaid  to  snld  Delllcker  the  $2,000,  with  $88.- 
84  Interest 

At  the  July  rules,  1890,  J.  S.  Beecher,  plain- 
tiff, filed  in  the  circuit  court  of  Wirt  county 
his  bin  against  Thomas  Foster,  J.  P.  Saun- 
ders (trustee),  E.  R.  Woodyard  (sheriff  of 
Wirt  county,  and,  as  such,  administrator  of 
John  Hustead,  deceased),  Eliza  A.  Leap,  Mol- 
lle  E.  P'oster,  the  Livingstone,  Ontario  & 
Greaves  Bun  Mining  &  Petroleum  Company, 
and  others,  to  enforce  the  collection,  as  he 
claimed,  of  a  balance  due  him,  on  said  assign- 
ment of  the  $1,000  of  the  said  note,  of  $895, 
which  suit  Involved  a  settlement  of  the  ac- 
counts of  the  said  Saunders  as  such  trustee; 
plaintiff  praying  that  said  trustee  be  required 
to  answer  the  bill,  and  state  f  uUy  the  amount 
and  value  of  all  money  and  property  received 
by  him  under  tbe  deed  of  trust  made  to  him 
by  Foster,  etc.  On  the  5th  day  of  April,  1893, 
John  L.  Hall  and  Samnel  H.  Beller,  partners 
as  Hall  &  Beller,  and  William  S.  Mackey,  ten- 
dered their  Joint  petition,  answer,  and  cross- 
bill In  said  cause  of  John  S.  Beecher  against 
John  P.  Saunders,  trustee,  and  others,  reciting 
the  object  of  the  suit  of  John  S.  Beecher,  and 
alleging  that  John  Hustead  was  engaged  as  a 
copartner  at  Climax  Springs,  in  the  state  of 

Missouri,  with  one Douglass,  under  the 

firm  name  of  Hustead  &  Douglass,  In  general 


mercantile  business;  that  said  firm  was  on 
the  Ist  day  of  September,  1886,  indebted  to 
Hall  &  Beller,  engaged  at  Sedalla,  Mo.,  In  tbe 
business  of  wholesale  grocers,  in  a  balance  on 
account  of  $228.58,  with  interest  from  Septem- 
ber 1,  1886,  and  to  the  said  Mackey,  who  was 
in  the  wholesale  boot  and  shoe  business  at 
Sedalla,  In  the  sum  of  $204.05,  balance  of  ac- 
count, with  interest  from  July  26, 1887,  which 
balances  had  not  been  paid;  that  at  the 
same  time  said  Hustead  &  Douglass  were 
also  indebted,  in  various  amounts  stated,  to 
William  Curran,  to  E.  E  Johnson,  to  D.  A. 
Clark,  to  McGlaughlin  Bros.,  aU  of  Sedalla, 
Mo.;  to  A.  R.  Lemon  and  to  Clark  &  Drake, 
of  Warsaw,  Mo.;  and  to  J.  B.  Allison,  to 
John  KolMt)c1c,  and  to  the  St  Louis  Hard- 
ware Company;  that  the  said  John  Hnstead, 
prior  to  the  maturity  thereof,  and  for  the  pur- 
pose of  obtaining  indulgence  and  extension  of 
credit  from  respondents  and  others,  and  as 
collateral  security  for  said  debts,  assigned, 
transferred,  and  set  over  to  respondents  Hall 
&  Beller  and  W.  S.  Mackey  a  certain  note  of 
the  defendant  Thomas  Foster,  dated  Hllls- 
boro,  Ohio,  July  24,  1883,  whereby,  four  years 
after  date,  said  Thomas  Foster  promised  to 
pay  to  tbe  order  of  said  Hustead  $2,000,  with 
interest  until  paid,  and  exhibited  with  their 
answer  and  cross-bill  said  note;  that  the  un- 
derstanding and  agreement  was  that  said 
note  was  to  be  taken  and  held  by  respondents 
as  collateral  security,  first  for  the  payment  of 
the  respective  debts  of  respondents,  and  after 
them  as  collateral  security  for  the  payment  of 
the  several  debts  of  the  creditors  before  men- 
tioned; that  said  Hustead  &  Douglass  fail- 
ed In  business,  both  becoming  Insolvent,  and 
no  part  of  the  debts  due  respondents  and  oth- 
er creditors  was  ever  paid,  and  they  were 
obliged  to  resort  to  said  collateral  security  of 
the  said  note  of  said  Foster.  And  by  way 
of  matter  of  complaint  in  their  cross-bill,  they 
alleged  the  assignment  by  said  Foster  of  his 
real  and  personal  estate  to  Saunders,  the  trus- 
tee, and  the  giving  of  the  mortgage  by  Foster 
to  Delllcker  for  the  $5,500,  and  that  prior  to 
said  mortgage  to  Delllcker,  certain  Judgments 
had  been  rendered  against  John  Hustead  and 
Foster  in  Highland  county,  and  become  liens 
on  the  land  of  said  Foster,  and  that  the  mort- 
gage of  said  Delllcker  was  subject  to  the  liens 
of  said  Judgments;  that  the  said  Delllcker 
was  not  named  as  a  creditor  in  the  deed  of 
assignment  of  said  Foster,  and  was,  not  enti- 
tled to  share  therein  or  derive  any  benefit 
therefrom,  unless  It  might  be  under  the  provl- 
slon  of  said  assignment  respecting  the  claims 
and  demands  Inadvertently  omitted  from  the 
list  of  nonpreferred  creditors;  that  said  Del- 
llcker had  due  notice  of  the  terms  and  provi- 
sions of  the  said  assignment  from  the  time  of 
Its  execution;  that  on  the  28th  of  September, 
1886,  the  trustee,  Saunders,  undertook  to  bor- 
row from  Delllcker  $2,000,  and  from  the  First 
National  Bank  of  Parkersburg  $542.16,  for 
the  purpose  of  paying  off  and  discharging 
tbe  several  Judgments  against  said  Hustead 
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BDd  Fostor  wblch  constltnted  Hens  on  the 
land  in  Highland  connty  prior  to  the  mort- 
gage of  said  Delllcker,  aggreg^atlng  $2,500, 
and  which  money  so  borrowed  was  paid  by 
the  aald  Samidera  on  the  30th  of  September, 
1886,  to  the  creditors.  In  satisfaction  of  the 
Bald  Judgments;  that  on  the  25th  day  of 
June,  1887,  the  said  Saunders,  trustee,  ont  of 
the  proceeds  of  the  sale  of  the  property  In 
West  Virginia  to  which  plaintiffs  In  the  cross- 
bill and  other  creditors  secured  by  said  trust 
were  entitled,  undertook  to  pay  the  said  Del- 
llcker the  $2,000  borrowed,  and  the  accrued 
Interest  thereon,  amounting  to  $88.84,  and 
Delllcker  received  the  same  with  full  notice 
of  the  rights  and  equities  of  plaintHTs  and 
other  creditors,  which  appears  from  the  said 
truHtee's  second  report  to  the  clerk  of  the 
connty  court  of  Wirt  county,  where  he  cred- 
its himself  In  his  accounts  with  the  payment 
of  gald  money  to  Delllcker  on  June  25,  1887, 
»nd  on  the  28th  day  of  October,  1886,  said 
Saunders,  out  of  the  funds  arising  from  the 
West  Virginia  property,  paid  the  First  Na- 
tional Bank  of  Parkersbturg  $547,  which  ap- 
pears from  a  copy  of  the  said  second  report, 
exhibited  in  the  cross-bill;  that  plaintiffs  were 
advised  and  believed  that  said  Delllcker  and 
the  said  bank,  in  loaning  the  money  to  Saun- 
ders, trustee,  and  in  receiving  payment  from 
him,  had  notice  of  his  trusteeship,  and  that 
he  was  without  authority  to  borrow  money, 
and  that  he  had  no  authority  to  divert  the 
funds  in  his  bands  to  the  payment  of  the 
money  borrowed  and  expended  as  stated; 
that  the  dealings  of  the  said  bank  and  Del- 
llcker were,  in  law  and  In  equity,  individual 
contracts  with  the  said  Saunders,  and  that 
be  had  no  lawful  authority  to  pay  his  individ- 
ual contracts  and  obligations  out  of  the  funds 
belonging  to  the  trust  creditors  of  said  Foster; 
and  that  Delllcker  and  the  bank,  who  so  re- 
ceived said  money  from  the  trustee,  should 
be  held  and  treated  as  trustees  thereof  for 
the  benefit  of  the  creditors,  including  plain- 
tiffs, and  shonld  be  required  to  refund  and 
repay  the  same;  and  alleged  tlukt  the  bor- 
rowing of  said  money  and  the  payment  of 
the  Judgments  by  the  trustee  was  a  scheme 
and  device  of  said  Saunders,  Delllcker,  and 
Foster  to  relieve  the  land  in  Highland  county 
from  said  Judgments,  in  the  interest  of  the 
mortgage  of  Delllcker,  and  in  fraud  of  the 
rights  of  the  other  creditors  of  Foster;  that, 
after  the  land  was  so  relieved,  said  trustee, 
about  the  10th  of  November,  1887,  sold  47 
acres  of  said  land  to  Delllcker  at  the  price  of 
$1,175,  which  was  credited  on  the  mortgage 
debt  of  Delllcker,  and  on  or  about  the  11th  of 
April,  1889,  the  trustee  sold  the  residue  of 
tiie  Highland  county  land  to  one  W.  A.  Polk 
at  the  price  of  $5,000  (Just  the  balance  alleged 
to  be  due  said  Delllcker  on  said  mortgage), 
and  the  tmstee  claims  to  have  paid  the  whole 
amount  of  the  proceeds  of  said  last-mentioned 
sale  over  to  Delllcker  in  satisfaction  of  his 
moi'tgage,  which  is  shown  by  the  report  of 
the  trustee  to  the  clerk  of  the  county  court 


of  Wirt  county,  and  charges  against  the  other 
funds  belonging  to  said  estate  his  commis- 
sion of  6  per  centum,  amounting  to  $308.75. 
which  commission,  plaintiffs  allege,  was  not 
a  proper  charge  against  the  proceeds  of  the 
sale  of  the  Highland  county  land,  and  that, 
having  been  paid  over  to  Delllcker,  he  should 
be  required  to  refund  the  same;  and  further 
allege  that  said  trustee,  In  addition  to  said 
unlawful  expenditure  of  the  trust  funds  in  the 
Interest  of  the  mortgage  of  Delllcker,  ac- 
knowledged in  his  statement  to  Casto,  special 
receiver,  the  expenditure  of  the  sum  of  $1,- 
537.90  by  way  of  costs  incurred  in  clearing 
off  the  Judgments  against  the  said  Highland 
county  land,  whicb  should  have  been  deduct- 
ed from  the  proceeds  of  the  sale  of  said  land, 
and  not  charged  against  the  other  trust  funds, 
and,  the  proceeds  having  been  wholly  paid 
over  to  Delllcker,  he  should  be  required  to 
refund  the  same  for  the  ttse  of  the  trust  cred- 
itors of  Foster,  and  that,  further  to  relieve 
the  said  land  In  the  interest  of  said  Delllcker, 
the  trustee,  Saunders,  on  January  20,  1887, 
paid  out  of  said  trust  funds  $306.5S,  taxes  on 
said  land,  which  should  be  required  to  be  re- 
funded by  Delllcker  for  the  benefit  of  said 
creditors;  that  said  Saunders,  trustee,  also 
Illegally  paid  to  the  Citizens'  National  Bank 
$200,  and  to  the  Second  National  Bank  of 
Barkersburg,  $60,  not  mentioned  or  preferred 
in  said  assignment,  and  only  entitled  to  a 
pro  rata  share  of  the  fund  applicable  to  non- 
preferred  creditors;  that  said  trustee,  by  sale 
and  conveyance  to  Mollle  E.  Fostar,  October 
23,  1888,  of  bouse  and  lot  in  Elizabeth  at  the 
price  of  SS50,  paid  her  in  fnll  the  preferred 
debt  due  her  on  account  of  said  assignment, 
and  on  May  16, 1887,  he  paid  her  In  cash  $25; 
on  July  3,  1887,  $15;  on  December  20,  1887, 
$50,— which  fully  paid  her  preferred  notes; 
and  that  it  appears  by  the  trustee's  report 
made  August  13,  1889,  that  he  paid  her  $945, 
which  Is  claimed  to  be  an  excess  of  any 
preferred  claims  due  her,  and  which  should 
be  made  a  lien,  as  to  the  excess  over  her  pro 
rata  share  as  one  of  the  nonpreferred  credit- 
ors, on  the  house  and  lot  in  Elizabeth  con- 
veyed to  her  by  trustee. 

X'laintlffs  in  the  cross-bill  pray  that  the 
plaintiff  and  several  creditors  named  as  de- 
fendants in  the  caption  of  the  amended  bill 
of  complaint  be  made  defendants  to  the 
cross-bill,  and,  in  addition  thereto,  the  said 
Delllcker,  M.  W.  Brain,  D.  C.  Casto  (special 
receiver),  V.  B.  Archer  (in  his  own  right 
and  as  special  comTulssioner),  D.  H.  Leonard, 
the  Citizens'  National  Bank  of  Parkersburg, 
the  First  National  Bank  of  Parkersburg,  and 
the  Parkersburg  National  Bank  of  Parkers- 
burg, be  made  parties  to  the  cross-bill,  and 
required  to  answer  the  allegations  thereof; 
that  plaintiffs  in  the  cross-bill  be  admitted 
as  defendants  In  the  original  and  amended 
bills,  and  that  their  petition,  answer,  and 
cross-bUl  be  taken  and  treated  as  their  an- 
swer to  said  original  and  amended  bills, 
and,  in  addition  to  the  prayer  for  relief  in 
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the  origljial  and  amended  billa,  pray  that  they 
may  have  a  decree  against  said  Foster  for 
the  note  of  $2,000  held  as  collateral  security 
to  themselves  and  other  creditors  of  Hustead 
A  Douglass;  that  a  decree  be  entered  for 
the  sale  of  the  unsold  real  estate  of  said 
Foster,  and  a  decree  be  entered  In  favor 
of  D.  C.  Casto,  special  receiver,  against  said 
Delllcker,  for  the  sum  of  $2,088.84,  with  In- 
terest from  June  25,  1887,  and  for  the  com- 
missions of  Saunders,  trustee,  for  the  sale  of 
the  Highland  county  land,  amounting  to 
$308.75,  wrongfully  paid  over  to  him  by  the 
said  Saunders,  trustee,  as  herein  set  forth, 
with  Interest  from  day  of  payment,  and  for 
the  sum  of  $305.56  taxes  on  the  Ohio  land 
aforesaid,  with  Interest  from  January  20, 
1887,  and  for  the  sum  of  $1,537.90,  reported 
by  said  Saunders,  trustee,  to  have  been  paid 
out  of  the  trust  funds  in  his  hands  to  pay 
ooBts  and  expenses  of  suit  in  Highland  coun- 
ty, Ohio,  with  Interest  thereon  from  date 
of  payment,  and  for  a  decree  against  Mollle 
U.  Foster  in  favor  of  Casto,  special  receiv- 
er, for  $940  wrongfully  paid  to  her  by 
Saunders,  trustee;  also  for  a  decree  against 
Citizens'  National  Bank  for  $200,  and  against 
the  Parkersburg  National  Bank  for  $60, 
wrongfully  paid  to  said  banks  by  the  said 
trustee  on  notes  of  Foster  not  preferred  in 
said  deed  of  trust;  and  also  tar  a  decree  I9 
favor  of  said  receiver  against  the  First  Na- 
tional Bank  of  Parkersburg  for  $547  bor- 
rowed by  the  trustee  from  said  bank,  and 
for  the  sale  of  the  land  of  Thomas  Foster; 
that  the  assets  of  the  estate  be  marshaled, 
debts,  liens,  and  priorities  ascertained,  and 
the  accounts  of  Saunders,  trustee,  and  of  D. 
C.  Casto,  special  receiver,  be  settled,  and 
the  atTairs  of  the  estate  of  Foster  finally 
wound  up,  and  the  proceeds  distributed  to 
those  legally  entitled  thereto,  and  for  gen- 
eral relief. 

Defendant  L.  B.  Delllcker  demurred  to 
said  cross-bill,  and  answered  the  same,  de- 
nying that  he  knew  anything  of  the  prior 
liens  on  the  Ohio  property  at  the  time  be 
loaned  Foster  the  $6,500  and  took  a  mort- 
gage thereon.  Avers  that  the  trustee,  Saun- 
ders, Informed  respondent  that  legal  pro- 
ceedings were  had  in  the  common  pleas 
court  of  Highland  county,  Ohio,  against  the 
land  and  personal  property  belonging  to  the 
trust  estate,  and  asked  him  to  loan  him 
money  to  protect  it  for  the  trust  creditors, 
and  on  the  29th  of  August  1886,  he  loaned 
the  trustee  for  that  purpose  $2,000,  which 
the  trustee  used  for  the  protection  of  said 
trust  property,  in  saving  It  from  lltignUon. 
Denies  any  fraud,  collusion,  or  any  scheme 
or  device  by  said  respondent  or  Saunders, 
trustee,  and  each  and  every  allegation  in 
said  cross-bill  which  In  any  way  tends  to 
reflect  upon  respondent  as  guilty  of  any 
fraudulent  practice,  collusion,  or  combina- 
tion In  any  particular  In  said  transaction. 
.A.dmits  the  money  was  repaid  to  him  June 
25,  1887.  with  interest,  $88.84.    Respondent 


says  that  he  relies  upon  the  statute  of  limita- 
tions against  the  claims  of  the  plaintiffs  in 
the  cross-bill;  that,  as  appears  by  the  rec- 
ord In  the  cause,  said  cross-bill  was  filed 
April  5,  1893,  against  respondent  and  oth- 
ers; that  this  is  the  first  time  respondent  Is 
brought  Into  court  in  said  cause;  that  the 
claims  of  the  plaintiffs  in  said  cross-bill  are 
mere  parol  contract  debts  against  Thomas 
Foster,  and  that  the  statute  of  limitations 
of  5  years  bars  the  claims,  of  the  plaintiffs 
in  said  suit,  because  the  sum  of  $2,000, 
and  interest  thereon,  which  respondent  bad 
loaned  to  said  Saunders  as  trustee,  was 
repaid  to  him  by  the  trustee  on  the  25th 
day  of  June,  1887,  and  that  five  years 
from  that  time  would  be  the  25tb  day  of 
June,  1892,  and  hence  the  plaintifls  are 
barred,  not  having  Instituted  their  suit 
against  respondent,  if  they  had  any  Just 
cause  of  action,  until  after  the  lapse  of 
five  years,  and  respondent  therefore  pleads 
and  relies  ui>on  the  statute  of  limitations 
not  only  as  to  the  claims  of  the  plaintiffs 
in  said  cross-bill,  but  also  as  to  the  claims 
of  each  and  every  other  creditor  of  the  said 
Thomas  Foster  In  said  cause  growing  out 
of  any  transaction  In  said  cross-bill  men- 
tioned,- or  otherwise.  To  which  answer  the 
plaintiffs  lu  the  cross-bill  made  general  rep- 
lication. 

The  cause  was  referred  to  Commissioner 
O.  C.  Morris,  of  Wirt  county,  who  made 
three  reports.  The  cause  was  removed  to 
Ritchie  county,  and  there  recommitted  to 
Commissioner  Linlnger,  who  filed  a  report, 
to  which  said  Hall  &  Beller  and  Mackey 
filed  three  exceptions;  First.  Because  the 
commissioner  reported  as  a  lien  up<Hi  the 
Highland  county,  Ohio,  property,  the  deed  of 
trust  or  mortgage  of  Delllcker  for  $5,500, 
although  the  said  property  In  the  deed  of 
trust  from  Foster  to  Saunders  of  August  9, 
1886,  conveyed  said  land  subject  to  the  Del- 
llcker mortgage,  and  the  equity  of  redemp- 
tion only  should  have  been  sold,  and  the 
mortgage  was  not  a  lien  upon  any  of  the 
pi-operty  conveyed  to  the  trustee.  Second. 
Because  the  commissioner  had  allowed  the 
trustee  credit  for  total  disbursements  of 
$22,764.07  under  his  fourth  head,  which  In- 
cluded $2,088.84  paid  Delllcker  out  of  gen- 
eral funds,  and  $547  paid  First  National 
Bank  for  money  borrowed  without  authority 
to  pay  off  Hens  on  the  Ohio  land  prior  to 
Delllcker's  mortgage;  and  because  it  in- 
cluded $305.56  for  taxes  on  the  Ohio  land 
out  of  the  general  fimds,  and  $6,175  paid 
Delllcker  on  mortgage;  and,  further,  be- 
cause the  said  sum  Included  several  items 
of  general  expenses  properly  chargeable  to 
and  payable  out  of  the  sale  of  the  Ohio 
land  before  payment  to  Delllcker  on  account 
of  his  mortgage;  naming  various  Items  of 
expenses  of  trustee  and  others  to  Ohio  and 
to  Missouri,  and  costs  in  Ohio,  and  commis- 
sions on  aggregate  sales  of  land  in  Ohio.— 
2  per  centum  on  $6,175.    Third.  Because  the 
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commlsaloner  reported  a  balance  In  the 
liands  of  Trustee  Saunders  of  only  $1,398.93, 
when  the  balance  would  be  much  greater  If 
impro];)er  credits  were  disallowed  and  a  true 
balance  struck.  Trustee  Saunders  excepted 
to  said  repOTt:  First  Because  the  commis- 
sioner disallowed  the  sum  of  $732.94,  com- 
missions charged  by  him  in  his  settlement 
«s  trustee.  The  commissioner  allowed  $455.- 
18,  only,  whereas  he  should  have  allowed 
41,188.12,  as  shown  by  Exhibit  No.  3  with 
Saunders'  deposition.  Secoud.  Because  in 
stating  the  debts  against  the  estate  of  Fos- 
ter the  commissioner  wholly  failed  to  re- 
port the  debt  due  from  Foster  to  said 
Saunders,  amounting  to  $1,895.43,  with  in- 
terest from  August  9,  1883.  Third.  Because 
the  commissioner  finds  a  balance  of  $1,398.03 
-due  from  Saunders,  when  the  true  amount 
was  $671.49,  as  shown  by  Saunders'  settle- 
ment. 

The  cause  was  beard  on  the  Sd  day  of 
JJovember,  1809,  when  the  court  sustained 
the  second  exception  of  Trustee  Saunders 
to  the  commissioner's  report,  and  overruled 
bis  first  and  third  exceptions,  and  sustained 
the  second  exception  of  the  plaintiffs  In  the 
cross-bUl  as  to  the  item  of  $2,088.84  paid  to 
Bellicker,  and  $305.56  taxes  paid  on  the 
Ohio  land,  and  various  items  of  costs  and 
expenses,  aggregating  $247.50,  and  $547  paid 
the  First  National  Bank,  in  all  aggregating 
the  sum  of  $3,188.99,  which  aggregate  amount 
It  was  decreed  should  have  been  deducted 
from  the  gross  proceeds  of  sale  of  the  Ohio 
property,  Delllcker  having  been  paid  in  all 
$6,175,  being  in  excess  of  the  amount  to 
-which  he  was  entitled  in  the  sum  of  $1,873.01, 
-as  ascertained  by  the  court,  with  which  the 
-court  charged  him  interest  from  the  11th 
■day  of  April,  1880,  to  date  of  decree,  which 
4iggregated  at  that  time  the  sum  of  $3,056.10, 
for  which  decree  was  rendered  against  Del- 
llcker. The  fbiri  exception  of  said  plain- 
tiffs In  the  cross-bill  to  said  commissioner's 
report  was  overruled.  From  this  decree  the 
.defendant  Delllcker  appealed,  and  assigned 
-as  error  the  overruling  of  the  demurrer  of 
appellant  to  the  cross-bill  of  Hall,  Seller, 
and  Mackey,  and  that  the  court  further  erred 
in  the  decree  of  November  3d,  in  entering 
any  decree  for  any  sum  of  money  whatever 
against  the  appellant,  and  particularly  In 
entering  a  decree  for  the  sum  of  $3,056.- 
10,  and  In  sustaining  the  exceptions  of 
the  said  Hall,  Beiler,  and  Mackey  to  the 
report  of  the  commissioner,  and  in  not  sus- 
taining appellant's  plea  of  the  statute  of 
limitations  ngaiust  the  claims  of  Hall  & 
Beiler  and  Mackey. 

As  to  the  flrst  assignment,  the  overrul- 
ing of  the  demurrer,  the  cross-bUl  shows  on 
Its  face  that  the  money  decreed  against  ap- 
pellant Delllcker  was  paid  him  by  the  trustee, 
Saunders,  on  the  25th  day  of  June,  1887,  and 
the  record  shows  that  the  cross-bill  was  filed 
on  the  5th  day  of  April,  1893,  within  a  little 
■  over  two  months  of  being  six  years   from 


the  date  of  payment  to  the  time  at  com- 
mencing proceedings  to  recover  it  Appel- 
lees contend  that,  the  bill  being  filed  tor  the 
purpose  of  surcharging  and  falsifying  the 
accounts  of  the  trustee  and  for  accountlnc 
by  him,  there  la  no  statute  of  limitation 
fixed  for  a  bill  of  this  character.  This  may 
be  true  aa  far  as  the  trustee  is  concerned, 
but  Is  It  80  In  case  of  an  Implied  or  con- 
structive trust?  What  Is  the  relation  of  Del- 
llcker to  this  trust  fund?  There  is  certainly 
not  an  express  trust  He  received  the  money 
in  payment  of  the  Indebtedness  of  the  trus- 
tee to  him,  for  money  borrowed  for  the  pur- 
poses of  the  trust  estate,  and  the  receipt 
of  it  by  Delllcker  created  an  Implied  trust 
There  were  none  of  the  elements  of  a  con- 
tract for  the  purpose  of  creating  a  trust  In 
the  transaction.  There  was  no  intention  to 
create  a  trust,  but,  as  far  as  the  parties 
were  concerned.  It  was  the  simple  payment 
of  a  debt  due  from  the  trustee  to  Delllcker. 
The  great  weight  of  authorities  Is  that  such 
a  trust  Is  subject  to  the  statute  of  limita- 
tions. Appellees  cite  Duckett  v.  Bank,  86 
Md.  400,  38  AU.  983,  89  L.  R.  A.  84,  63  Am. 
St  Rep.  613,  where  It  Is  held,  "One  who  par- 
ticipates in  a  breach  of  a  trust  can  no  more 
than  the  trustee  invoke  the  defense  of  the 
statute  of  limitations."  The  opinion  in  that 
case  shows  that  the  plea  of  the  statute  of 
limitations  by  the  bank  was  relied  on  "only 
as  against  the  claim  for  two  thousand  dol- 
lars, which  Is  not  the  claim  for  the  two 
thousand  and  twenty-four  dollars  and  thirty 
cents  collected  on  the  check  given  in  payment 
of  the  Duchett  mortgage  debt,  and  that  is  the 
claim  for  which  we  hold  the  bank  liable.  So 
In  fact  t^e  statute  is  pleaded  against  the 
claim  that  the  bank  Is  not  liable  for,  and 
is  not  pleaded  against  the  claim  for  which 
It  Is  responsible."  Section  1080,  2  Pom.  Bq. 
Jur.,  is  cited  as  well  In  support  of  said  deci- 
sion as  by  appellees  in  case  at  bar,  where  It 
Is  said:  "The  trustee's  personal  liability  to 
make  compensation  for  the  loss  occasioned 
by  a  breach  of  trust  Is  a  simple-contract 
equitable  debt  It  may  be  enforced  by  a 
suit  in  equity  against  the  trustee  himself, 
or  against  his  estate  after  his  death,  and 
the  statute  of  limitations  will  not  be  admit- 
ted as  a  defense  unless  the  statutory  lan- 
guage Is  express  and  mandatory  upon  the 
court"  In  treating  of  trusts  (1  Bart  Ch. 
Prac.  117,  t  27),  it  is  said:  "Those  which 
come  under  the  general  head  of  indirect 
trusts,  and  which  are  subject  to  the  laws  of 
limitation,  are  resulting,  implied,  and  con- 
structive trusts."  2  Minor,  Inst  (4th  i:;d.) 
218:  "Constructive  trusts  depend  on  conclu- 
sions of  law.  Independently  of  contract  or  In- 
tent are  commonly  imposed  in  Invltum.  and 
embrace  every  trust  arising  by  operation 
of  law  which  is  neither  implied  nor  result- 
ing." 1  Lom.  Dig.  232,  233;  1  Spence,  Eq. 
Jur.  508  et  seq.;  2  Story,  Eq.  Jur.  §  1195 
et  seq.;  Cook  v.  Fountain,  3  Swanst  585.  1 
Rob.  Prac.  (New)  458:  "To  exempt  a  trust 
Digitized  by  VjOOQIC 


Go3 


42  SOUTHEASTERN  BEPORTBB. 


(W.  Va. 


from  the  bar  of  the  statute,  it  muBt  be— First, 
a  direct  trust;  secondly,  it  must  be  of  tbe 
Iclud  belonging  ezclnsively  to  tbe  Jurisdiction 
of  a  court  of  equity;  and,  tblrdly,  the  question 
must  arise  between  trustee  and  cestui  que 
trust."  2  Wood,  Llm.  §  200:  "Trusts  which 
arise  from  an  Implication  of  law,  or  construct- 
Ire  trusts,  are  not  within  the  rule,  but  are 
subject  to  tlie  operation  of  the  statute,  unless 
there  has  been  a  fraudulent  concealment  of 
the  cause  of  action;  and  the  statute  la  as 
complete  a  bar  In  equity  as  at  law."  In 
Wllmerding  t.  Russ,  33  C!onn.  77,  it  is  said 
by  Chief  Justice  Hinman:  "By  the  whole 
current  of  modem  authorities,  Implied  trusts 
are  within  tbe  statute,  and  the  Eitatute  begins 
to  run  from  the  time  the  wrong  was  com- 
mitted by  which  the  person  becomes  chargrea- 
ble  as  trustee  by  implication."  Kane  v. 
Bloodgood,  7  Johns.  Ch.  90,  11  Am.  Dec. 
417;  Robinson  v.  Hook,  4  Mason,  139,  152, 
Fed.  Cas.  No.  11,056;  Swlndersine  v.  Mls- 
cally,  Bailey,  Eq.  304;  Haynle  v.  HaU's 
E\'r,  6  Humph.  290,  42  Am.  Dec  427.  In 
Sheppard  v.  Turpln,  3  Grat  373,  Syl.  points 
3,  4,  and  6,  are  as  follows:  "(3)  Property 
conveyed  in  a  deed  of  trust  is  taken  under 
execution  and  sold,  and  tbe  purchasos  re- 
main in  peaceable  possession  thereof  for 
five  years  before  suit  is  Instituted  by  the 
trustee  or  the  cestnl  que  trust  to  recover  It. 
Held,  the  statute  of  limitations  is  a  bar  to 
the  recovery.  (4)  A  mere  constructive  trus- 
tee may  protect  his  possession  by  a  plea  of 
the  statute  of  Umltatlons.  (5)  If  the  statute 
of  limitations  will  bar  the  action  of  the  trus- 
tee astalnst  third  parties  for  the  recovery  of 
the  trust  property,  it  will  equally  bar  tbe 
action  of  the  cestui  que  trust  foe  the  same 
subject-matter."  And  in  Speidel  v.  Henrlcl, 
120  U.  S.  377,  7  Sup.  Ct  610,  30  L,  Ed.  718, 
it  is  held:  "Implied  trusts  are  barred  by 
lapse  of  time.  A  court  of  equity  will  not 
assist  one  who  has  slept  upon  his  rights,  and 
shows  no  excuse  for  bis  laches  in  asserting 
them.  If  a  bill  in  equity  shows  upon  its 
face  that  the  plaintiff,  by  reason  of  lapse 
of  time  and  of  bis  laches,  is  not  entitled  to 
relief,  the  objection  may  be  taken  by  de- 
murrer." Maxwell  V.  Kennedy,  8  How.  210, 
12  L.  Ed.  1051;  Bank  v.  Carpenter,  101  U. 
S.  567,  25  L.  Ed.  815;  Lansdale  v.  Smith. 
106  U.  S.  391,  1  Sup.  Ot  350,  27  L.  Ed.  219. 
And  in  Thompson  v.  Iron  Co.,  41  W.  Va. 
574,  23  S.  E.  795,  it  is  held:  "The  defenses 
of  the  statute  of  limitations  and  laches  and 
stale  demand  may  be  made  by  demurrer." 
Jackson's  Adm'r  v.  Hull,  21  W.  Va.  601; 
Laldley  v.  Laldley,  25  W.  Va.  530;  Crum- 
llsh's  Adm'r  v.  Railroad  Co.,'  28  W.  Va.  037; 
Van  Winkle  v.  Blackford,  33  W.  Va.  582, 
11  S.  E.  26;  Whittaker  v.  Improvement  Co., 
34  W.  Va.  217,  12  S.  E.  507;  1  Danlell.  Cb. 
Prac.  p.  559,  {  9.  In  Thompson  v.  Iron  Co., 
cited,  it  is  said:  "Where  the  trust  is  such  as 
admits  of  a  law  Jurisdiction,  the  statute  ap- 
plies, and  were  it  a  trust  of  purely  equitable 
cognizance;  known  only  to  equity,  then  that 


limitation  created  by  equity,  called  'laches' 
would  apply."  In  Key  v.  Hughes'  Ex'rs,  32 
W.  Va.  184,  9  S.  E.  77  (Syl.  3),  it  is  held: 
"Where  tbe  relation  of  parties  is  that  of 
trustee  and  cestui  que  trust,  the  «tatnte  of 
limitations  does  not  commence  to  mn  until 
there  has  been  an  open  denial  and  repudia- 
tion of  the  trust  by  the  trustee,  brongbt 
home  to  the  cestui  que  trust  in  such  a  man- 
ner as  will  require  the  latter  to  act  as  upon 
an  asserted  adverse  title."  -  This  was  a  case 
where  a  direct  trust  existed,— the  acknowl- 
edged relation  of  trustee  and  cestui  que  tmst. 
In  the  case  at  bar,  except  by  implication, 
there  was  no  such  relation  between  Delllcker 
and  tbe  creditors  of  Foster.  Delllcker  bad 
received  from  the  trustee  of  Bucb  creditors 
the  money  as  in  payment  of  a  debt  owing 
to  him  by  the  trustee,  and  so  carried  into 
tbe  settlement  of  the  trustee,  and  filed  and 
recorded  in  the  clerk's  office  of  tbe  county 
court  of  the  proper  county,  where  It  had 
stood  on  tbe  record  more  than  five  years 
before  any  action  was  taken  to  hold  Del- 
llcker as  trustee,— a  standing  repudiation  of 
the  idea  of  the  relation  of  trustee  and  cestui 
que  trust  While  all  this  is  true  as  far  as  It 
applies  to  a  proceeding  directly  against  Del- 
llcker to  recover  back  the  money  returned  to 
him  by  Saunders  on  the  25th  day  of  June, 
1887,  and  the  statute  of  limitations  is  applica- 
ble, yet  on  tbe  11th  day  of  April,  1888,  on  the 
sale  of  the  land  in  Ohio,  it  was  clearly  the 
duty  of  Saunders,  the  trustee,  to  have  re- 
funded from  the  proceeds  thereof  to  the 
general  trust  fund  a  sufficient  amount,  after 
first  applying  thereto  the  net  amount  realized 
and  saved  to  the  said  trust  fund  from  the  sale 
of  said  personal  property,  to  have  repaid  the 
money  borrowed  and  returned  to  Delllcker 
and  tbe  bank,  which  had  been  used  to  com- 
promise and  pay  off  prior  Hens  on  the  Ohio 
land  and  personal  property,  and  which  bad 
inured  to  tbe  benefit  of  Delllcker  as  subse- 
quent lienor.  Said  trustee  being  subrogated 
to  the  rights  of  said  prior  liens,  and  said 
Delllcker  having  so  received  directly  from 
the  trust  fund  money  to  which  be  was  not 
entitled,  the  arguments  of  counsel  for  appel- 
lees, and  authorities  cited,  are  applicable  to 
this  phase  of  the  case.  The  decree  against 
Delllcker  should  be  reduced  by  the  net 
amotmt  of  the  proceeds  of  the  sale  of  the 
personal  property  in  Ohio  realized,  which 
went  Into  the  general  trust  fund,  and  repre- 
sented that  much  saved  to  said  fund  by  he 
use  of  the  money  borrowed  from  Delllcker 
and  the  bank,*knd  was  so  much  of  said  loan 
returned  to  said  fund;  and  said  decree 
against  Delllcker  should  be  Increased  by  the 
sum  of  $305.56,  taxes  paid  on  the  Ohio  land, 
and  $128.50,  commissions  on  the  sale  <rf  the 
said  land,  for  which  plaintiffs  in  the  cross- 
bill file  a  cross-error,  which  several  items 
should  have  I)een  paid  out  of  tbe  proceeds 
of  the  sale  of  said  land  tiefore  any  distribu- 
tion to  the  appellant  Delllcker  on  account  of 
bis  mortgage;  the  said  Item  of  $123.60  oom- 
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mission  being  2  per  cehtnm  on  the  gross 
amount  paid  said  Delllcker,  and  both  of 
Avblch  sums  were  Improperly  cbargod  against 
the  general  trust  fund,  and  should  be  re- 
funded to  said  trust  fund  by  said  Delllcker; 
and  the  decree  thus  corrected  should  be  re- 
eutered,  and  Dellicker's  decree  against  Fos- 
ter should  be  corrected  accordingly. 

Appellant  sets  up  another  ground  of  de- 
murrer. Plaintiffs  in  the  cross-bill,  who  are 
assignees  of  the  $2,000  note,  show  In  their 
cross-bill  that  the  note  was  assigned  to  them 
as  collateral  for  the  payment  not  only  of 
their  respectlTe  claims,  but  for  the  claims  of 
some,  six  or  more  other  creditors  of  Hustead 
named  in  their  cross-bill,  wherein  the  several 
claims  and  amounts  are  set  out;  and  It  is 
alleged  In  the  cross-bill  that,  while  the  note 
la  assigned  for  the  benefit  of  all  the  creditors 
mentioned,  the  claims  of  plaintiffs  are  en- 
titled to  be  preferred  and  paid  In  full  before 
the  other  named  creditors  can  participate  in 
tbe  benefits  of  the  assignment.  Appellees 
contend  that,  being  the  only  parties  mention- 
ed in  the  assignment  as  assignees,  they  are 
to  be  treated  as  mere  agents  for  the  collec- 
tion and  distribution  of  the  money,  and  the 
siiit  is  properly  brought  in  their  name,  and 
cite  1  Bart.  Ch.  Prac.  p.  225,  S  49;  2  Perry, 
Trusts,  874;  and  Dicey,  Parties,  p.  155,— and 
claim  the  other  beneficial  creditors  named  as 
being  before  the  court  by  representation. 
Are  the  plaintiffs  in  the  cross-bill  and  the 
other  creditors  whom  they  assume  to  repre- 
sent "similarly  situated"?  Plaintiffs  in  their 
bill  claim  a  preference  over  them.  In  15 
Enc.  PI.  &  Prac.  628,  it  Is  said:  "Where  par- 
ties, any  one  of  whom  would  have  a  right 
to  come  In  by  petition  and  be  made  a  party  if 
necessary  to  protect  his  interests,  are  allow- 
ed to  be  dispensed  with  on  account  of  their 
iiumbor,  the  parties  of  record  ought  to  pro- 
ceed with  the  utmost  fairness  and  good  faith, 
and  should  not  resort  to  anything  like  sharp 
practice  in  procuring  a  final  decree  which  is  to 
be  binding  on  all."  Campbell  v.  Railroad  Co., 
4  Fed.  Cas.  1178  (No.  2,366),  1  Woods,  368. 
And  15  Enc.  PI.  &  Prac.  629:  "To  authorize 
one  to  sue  or  defend  on  behalf  of  himself  and 
others  not  named  as  imrties,  it  is  necessary 
that  the  party  on  the  record  and  the  persons 
represented  shall  have  a  common,  or  at  least 
a  similar.  Interest  In  the  subject-matter  of 
the  litigation.  A  party  cannot  stand  as  a 
representative  of  others  to  whom  his  own  In- 
terests are  hostile  and  adverse."  And  au- 
thorities cited.  In  Hallett  v.  Hallett,  2  Paige, 
15,  It  was  held  that  "one  of  the  several  lega- 
tees, all  of  whose  legacies  were  charged  up- 
on real  estate,  could  not  file  a  bill  in  behalf 
of  himself  and  the  other  legatees,  but  that  all 
must  be  made  parties  in  their  own  persons. 
All  persons  having  distinct  interests  must  un- 
doubtedly be  brought  Into  court."  Hopklrk 
T.  Page,  12  Fed.  Cas.  504  (No.  6,697),  2  Brock. 
20.  The  claims  of  plaintiffs  In  the  cross-bill 
are  hostile  to  those  of  the  creditors  named 
as  co-beneflciaries.   In  that  plaintiffs  claim 


priority  for  themselves,  and  to  be  paid  in  full 
before  any  benefits  accrue  to  the  other  said 
creditors;  hence  they  are  proper  parties  de- 
fendant to  the  cross-bill.  Therefore  the  cross- 
bill is  defective  In  that  regard,  and  bad  on  de- 
mun'er. 

The  defendant  J.  P.  Saunders,  trustee,  by 
his  counsel,  says  the  court  erred  in  holding 
that  In  the  distribution  of  the  proceeds  of 
sale  of  the  Ohio  land  it  was  his  duty  to  have 
repaid  the  said  sums  of  $547,  the  money  bor- 
rowed from  the  First  National  Bank  of  Par- 
kersburg,  and  $2,088.84  borrowed  from  Del- 
llcker, he  having  In  good  faith  repaid  the 
same  prior  to  the  sale  of  said  Ohio  land,— 
the  $547  to  the  bank  on  the  28th  of  October, 
1886,  and  the  $2,088.84  to  DeUlcker  June  25, 
1887,— claiming  that  it  was  his  duty  to  pro- 
tect the  property  conveyed  to  him,  and  that 
he  had  a  right  to  borrow  money  for  that  pur- 
pose; having  no  money  of  the  trust  fund  in 
hand  at  the  time,  except  $76,  he  had  no  other 
alternative  but  to  borrow  or  let  the  property 
go,  and  whatever  the  personal  property  and 
the  equity  of  redemption  was  worth  to  the 
trust  estate  would  have  been  lost  to  it.  Un- 
der the  evidence  as  to  the  value  of  the  Ohio 
property,  and  the  circumstances  of  this  case, 
the  trustee  was  warranted  in  borrowing  the 
money  to  save  said  property,— there  being  a 
reasonable  prospect  of  saving  to  the  trust  es- 
tate a  considerable  sum  of  money,— and,  un- 
der the  authorities,  rightly  repaid  it  to  the 
loaners  out  of  the  general  trust  fund.  The 
money  was  used  to  compromise  and  pay  off 
prior  liens  upon  the  property  be  was  attempt- 
ing to  save  by  the  use  of  the  borrowed  mon- 
ey, and  when  he  had  paid  them  he  was  en- 
titled to  be  subrogated  to  the  rights  of  said 
prior  liens;  and,  when  the  proceeds  arising 
from  the  sale  of  the  property  came  to  his 
hands  as  trustee,  it  was  certainly  Improper  to 
pay  it  out  to  the  holder  of  a  subsequent 
lien;  thus  giving  such  subsequent  lienholder 
all  the  benefits  of  the  property  saved,  at  the 
expense  of  the  trust  estate.  The  subsequent 
lienor  would  have  been  no  worse  off  with  the 
trustee  holding  the  prior  liens  than  the  orig- 
inal creditors,  and  was  not  entitled  to  receive 
anything  on  his  lien  imtll  the  prior  liens  wcire 
satisfied.  The  trustee  should  have  applied  a 
sufiScient  amount  of  the  proceeds  of  tbe  sale 
of  the  land  and  personal  property  in  Ohio, 
before  distributing  anything  to  the  subse- 
quoit  lienholders,  to  refund  to  the  general 
trust  fund  the  amoimt  so  used  In  compromis- 
ing and  paying  off  tbe  said  prior  liens  from 
the  general  trust  fund;  and,  without  so  sav- 
ing the  estate  from  loss,  the  payment  of  the 
money  to  Delllcker,  the  subsequent  lienor, 
was  a  misappropriation  of  the  general  trust 
fund.  The  said  Delllcker,  who  received  the 
money  thus  improperly  paid,  is  primarily  li- 
able, and  the  trustee,  Saunders,  is  secondari- 
ly liable  therefor  to  said  fund.  Delllcker 
had  loaned  to  the  trustee  $2,000,  which  bad 
been  repaid  to  him.  How  did  he  occupy  a 
position  different  from  any  other  person  who 
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might  faare  been  the  owner  of  the  subseqaent 
mortgage  of  |6,600  on  the  land,  to  giTe  him 
the  right  of  subrogation  to  the  rights  of  the 
prior  liens?  Having  returned  to  him  bis  $2,- 
000  and  interest,  the  trustee,  Saunders,  was 
no  longer  under  obligation  to  him  therefor. 
Suppose  the  tmstee  had  borrowed  all  the 
12,500  from  the  bank,  and  none  from  Del- 
licker,  and  had  repaid  it  out  of  the  trust 
fund;  It  would  probably  never  have  occurred 
to  Delliclser,  the  trustee,  or  anybody  else, 
that  DelllckCT  would  be  entitled  to  the  whole 
proceeds  of  the  sale  of  the  land,  to  the  ex- 
clusion of  the  trustee,  who  had  with  the 
trust  funds  settled  the  prior  liens.  Tbe  trus- 
tee was  not  repaying  Delllclcer  the  borrowed 
money  out  of  the  proceeds  of  the  sale  of  the 
land.  That  had  been  paid  back  to  him  al- 
most two  years  before,  and  he  occupied  pre- 
cisely the  same  relation  that  any  other  sub- 
sequent lienholder  would  have  occupied. 

It  is  further  contended  by  the  tmstee,  Saun- 
ders, that  the  court  erred  in  orerrulhig  his 
exception  to  Commissioner  Linlnger's  report, 
in  allowing  but  ^56.18  for  commissions,  when 
he  should  have  allowed  $1,188.12,  which  was 
6  per  centum  on  amount  received  or  collected 
by  the  tmstee.  Section  6,  c.  72,  Code,  pro- 
vides, in  case  of  sale  under  deed  of  trust  for 
security  of  debts,  or  to  Indemnify  sureties,  the 
proceeds  shall  be  applied  "first  to  the  pay- 
m«it  of  expenses  attending  the  execution  of 
the  trust,  including  a  commission  to  the  trus- 
tee of  five  per  centum  on  the  first  three  hun- 
dred dollars  and  two  per  centum  on  the  resi- 
due of  tbe  proceeds,  then  pro  rata  (or  In  the 
order  of  priority,  if  any,  prescribed  In  the 
deed)  to  the  payment  of  the  debts  secured," 
etc.  This  applies  in  all  cases  where  tbe  trus- 
tee has  nothing  to  do  in  the  premises  except 
to  make  the  sale  where  required,  and  to  exe- 
cute the  trust;  but  the  same  section  contains 
a  further  provision  covering  such  trast  as  that 
in  case  at  bar,  where  it  is  made  the  duty  of 
the  trustee  to  take  possession,  control,  man- 
agement and  administer  the  tmst  property, 
and  Is  intended  to  be  placed  upon  tbe  same 
footing  with  executors  and  administrators  in 
relation  to  the  property  committed  to  his  care. 
Such  provision  Is  as  follows:  "And  in  all 
cases  where  a  debtor  conveys  all  his  propwty 
to  a  trastee  for  the  benefit  of  his  creditors, 
or  when  he  conveys  all  his  property  except 
what  is  exempt  from  execution  or  other  pro- 
cess, every  such  tmstee  shall  settle  his  ac- 
counts before  a  commissioner  of  accounts  of 
the  county  In  which  such  land  is  recorded, 
and  the  provisions  of  chapter  87  of  the  Code 
of  West  Virginia,  as  amended,  shall  apply  to 
such  settlement  as  far  as  applicable."  And 
section  17,  c.  87,  says:  "The  commissioner 
In  stating  and  settling  tbe  account  shall  allow 
the  fiduciary  any  reasonable  expenses  incur- 
red by  him  as  such;  and  also,  except  in  cases 
in  which  It  is  otherwise  provided,  a  reason- 
able compensation  in  the  form  of  a  commis- 
sion on  receipts  or  otherwise."  For  more  than 
a  century,  hi  Virginia  and  In  this  state,  un- 


less in  a  case  where  there  Is  special  reason 
for  allowing  more,  6  per  centum  on  receipts 
and  disbursements  has  been,  the  established 
compensation  to  fiduciaries  generally,  where 
there  is  no  other  iH^>vi8ion,  as  in  case  of  an 
ordinary  deed  for  security  of  debts,  as  abOTe 
stated.  By  making  this  second  provision  In 
section  6,  c.  72,  the  legislature  recognised  tbe 
difference  In  the  duties  devolving  upon  tbe 
tmstee,  who  should  only  be  called  on  in  case 
a  sale  was  desired  to  be  made,  and  his  du- 
ties under  the  other  class  of  trust  deeds, 
where  he  is  required  to  take  possession  and 
manage  and  administer  the  property.  In  Tali- 
aferro V.  Minor,  2  Call,  top  of  page  156.  it 
is  held:  "Administrator  allowed  5  per  cent, 
commission  on  the  amount  of  sales  and  debts 
received  by  himself;  that  allowance  not  be- 
ing too  great  for  selling  and  receiving,  paying 
and  accounting  for  the  money,  and  risliing  the 
receipt  of  counterfeit  paper."  In  Fitzgerald 
v.  Jones,  1  Munf.  150:  "Executor  allowed  7\^ 
per  centum  on  all  his  receipts  and  disburse- 
ments; the  real  and  personal  estate  having, 
in  obedience  to  direction  of  the  will,  been 
kept  together  and  managed  by  him."  And  In 
Triplett's  Ex'rs  t.  Jameson,  2  Munf.  242:  ~A 
commission  of  more  than  five  per  centum  on 
amount  of  sales  and  collections  ought  not  to 
be  allowed  an  executor  except  upon  peculiar 
circumstances."  And  In  Cavendish  v.  Flem- 
ing, 8  Munf.  196:  "An  executor  may  reason- 
ably be  allowed  a  commission  of  ten  per 
centum  on  moneys  received  by  him,  where  tbe 
debts  were  very  small  and  numerous,  and  the 
debtors  presumed  to  have  been  much  dispers- 
ed." McCall  V.  Peachy's  Adm'r,  Id.  288;  Hip- 
kins  V.  Bernard,  4  Munf.  88;  Kee's  Bz'r  v. 
Kee^B  Creditors,  2  Orat  117.  Authorities 
might  be  multiplied,  but  It  Is  useless.  The 
rale  is  well  established  that  5  per  centum  is 
the  accustomed  and  ordinary  commission  al- 
lowed in  such  case,  and  it  Is  with  the  com- 
missioner or  court,  in  the  exercise  of  a  sound 
discretion,  to  increase  it,  if  necessary  to  make 
a  reasonable  compensation.  This  exception  of 
the  trustee  to  the  commissioner's  report  shonld 
have  been  sustained. 

PlalntlfFs  in  the  cross-bill  file  a  cross-error 
that  the  court  erred  In  sustahilng  the  excep- 
tion of  Saunders,  tmstee,  to  commissioner's 
report  In  disallowing  the  claims  of  Saunders 
against  the  trust  estate  for  $1,895.43.  This 
was  a  dalm  provided  for  among  the  nonpre- 
ferred  or  general  creditors  in  the  general  deed 
of  assignment,  and  seems  to  have  been  simply 
overlooked  in  reporting  that  class  of  claims 
or  debts  against  the  estate,  and  does  not  pass 
upon  the  claim  the  one  way  or  the  other.  In- 
stead of  disposing  of  it,  the  commissioner 
seems  to  have  Ignored  or  overlooked  it  I 
can  hardly  think  tbe  exceptants  seriously 
press  this  assignment  of  error.  Counael.,  bi 
his  brief,  says,  "Documentary  evidence  was 
brought  by  Foster  strongly  Impeaching  the 
correctness  of  the  account  of  Saunders,  and 
this  defense  was  in  no  way  met  by  Saunders," 
bat  fans  to  point  oat  the  impeaching  evidence 
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or  abow  In  what  particular  the  claim  la  In- 
correct, or  to  OTercome  the  ackuowledgment 
of  Foster  bj  his  Bolemn  act  in  the  provision 
made  tor  its  payment  In  the  deed  of  assign- 
ment Tbe  exceptions  both  of  the  plalntUfs 
In  tbe  crofls-bill,  and  of  Saunders  to  tbe  report 
of  Commissioner  Llnlnger,  as  to  tbe  amount 
of  91,896.93  due  from  Sapnders,— tbe  first 
claiming  that  It  should  be  more,  and  Saunders 
claiming  that  it  sbonld  be  only  $671.40,— have 
both  been  disposed  of  In  former  parts  of  this 
opinion;  largely  In  that  touching  tbe  commis- 
sions which  sho.uld  be  allowed  the  trustee. 

For  the  reasons  herein  given,  the  decree  of 
November  8.  1899,  complained  of,  is  reversed, 
except  In  so  far  as  it  decrees  tbe  amounts 
doe  tbe  several  general  creditors,  but  not  in- 
dudlng  In  said  exception  tbe  plaintiffs  In  the 
<T0S8-bllI,  Hall  &  Beller  and  W.  S.  Mackey, 
and  their  co-beneficiaries,  as  set  out  In  their 
bin;  as  to  said  general  creditors  excepted  It 
Is  affirmed;  and  the  cause  Is  remanded  for 
fnrtba*  proceedings  to  be  bad  therein  accord- 
ing to  tbe  principles  herein  stated,  directions 
given,  and  tbe  rules  governing  courts  ot  eq- 
uity. 


PARISH  FORK  OIL  CO.  t.  BRIDOBWA- 

TBR  GAS  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1902.) 

Oni    LBA8B-C0NSTRUCTI0N— ABANDONMENT- 
DISCOVERY  OP  OII^RIQHTS  OF  LESSEE. 

1.  An  aKreement  whereby  certain  lands.  In 
consideration  of  $50,  are  grauted,  demised,  leas- 
ed, and  let  for  the  sole  aud  onl;  bnrpose  of  bor- 
ing, mining,  and  operating  for  oil  and  gas,  and 
laying  pipes  and  building  taulcs,  stations,  and 
bouses  thereon  to  talce  care  of  tbe  products,  for 
tbe  period  of  15  years,  aud  providing  that  the 
lessee  shall  complete  one  well  on  tbe  premises 
witbin  one  year  from  its  date,  or  pay  tne  lessor 
a  rental  of  60  cents  an  acre  for  each  year  the 
lease  may  remaiu  in  fall  force  after  the  first 
year.  Immediately  after  which  provisiou  the  fol- 
lowing stipalations  are  writteu:  "But  it  is 
atrreed  and  understood  that  the  fifty  dollars, 
paid  in  cash,  is  to  pay  all  rentals  on  this  lease 
for  tbe  period  of  one  year  from  the  date  here- 
of. It  is  further  agreed  that  when  the  first 
well  is  completed  on  said  premises,  then  all 
cash  rentals  shall  cease."— doer,  not  biud  the 
lessee  to  do  auythiug  further  after  completing 
one  well  on  the  premises,  and  upon  his  abandon- 
ment of  fnrther  operations  upon  the  premises 
for  more  than  18  mouths,  leaying  the  well  un- 
protected, so  that  it  caved  in  aud  partially  filled 
np,  the  lessor,  after  waitiug  a  year  or  more 
from  the  date  of  abandonment,  bad  the  right  to 
lease  the  land  to  another. 

2.  The  ivincipal  purpose  and  design  of  the 
parties  to  such  a  lease,  clearly  disceruible  from 
its  terms,  being  the  production  aud  marketing 
of  tbe  oil  aud  gas  in  the  laud  for  their  mntnal 
benefit,  mere  discovery  of  oil  by  exploration 
nnder  it  vests  no  title  to  it  in  the  lessee,  but  it 
does  vest  in  him  the  right  to  produce  and  take 
the  same  in  accordance  with  the  terms  and  con- 
ditions of  the  contract.  lu  such  right  the  lessee 
will  be  protected,  but  he  must  proceed  to  exer- 
cise it  with  reasonable  promptuess  and  dili- 
gence. 

3.  When  its  terms  will  permit  it  under  the 
rules  of  law,  nu  oil  lease  will  be  so  construed  as 
to  promote  development  aud  prevent  delay  and 
nnproductiveuess. 


4.  The  law  recognizee  a  distinction  l)etweeu 
the  abandonment  of  operations  under  an  oil 
lease  and  an  intention  to  abandon  or  surrender 
the  lease  itself.  Unless  bonud  by  the  terms  of 
the  lease  so  to  do,  it  will  not  permit  the  lessee 
to  hold  the  lease  withont  operating  under  it, 
and  thereby  prevent  the  lessor  from  operating 
on  the  laud  or  leasing  it  to  others. 

(Syllabus  by  the  Court) 

Appeal  from  drcnit  court,  Wirt  county;  L. 
N.  Tavenner,  Judge. 

Action  by  tbe  Pariah  Fork  Oil  Company 
against  the  Bridgewater  Gas  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeala. 
Affirmed. 

8.  D.  Turner,  D.  O.  Casto,  and  Campbell, 
Holt  &  Duncan,  for  appellant.  T.  A  Broiwn 
and  W.  N.  Miller,  fmr  appellee. 

POFFENBARGBR,  J.  This  la  an  appeal 
from  a  decree  of  tbe  circuit  coturt  of  Wirt 
county,  made  In  two  causes,  which  had  been 
consolidated.  Tbe  Parish  Fort  OH  Company, 
a  copartnership,  claiming  under  a  lease  of 
118%  acres  of  land,  executed  by  Jacob  S. 
Swisher  to  E.  B.  Woodyard,  and  dated  June 
4,  1894,  had  entered  upon  tbe  land  in  Au- 
gust, 1898,  and  drilled  a. well  about  200  feet 
deep,  which  was  completed  some  time  In  Sep- 
tember, 1898.  The  well  was  shot,  and  It  was 
found  to  be  a  producer  of  oil  In  small  quan- 
tities, the  man  who  drilled  It  having  taken 
out  with  tbe  sand  pump  about  one-third  of  a 
barrel;  but  uo  tubing  was  put  in  It,  and  it 
was  not  pumped.  In  the  spring  of  1899  the 
drilling  machinery,  belonging  to  one  Abram 
Pearson,  who  drilled  the  well  for  the  lesseea 
tmder  a  contract,  moved  all  the  machinery 
away,  and  the  well  was  to  all  appearances 
abandoned.  No  further  visible  work  waa 
done  upon  tbe  land  by  tbe  lessees  until  early 
in  June,  1900.  The  cash  consideration  men- 
tioned In  tbe  lease  was  $50,  and  it  was  there- 
in agreed  and  understood  that  said  |50  was 
payment  of  tbe  rental  for  one  year;  that  iB, 
from  June  4,  1894,  unUI  June  4,  1895.  Ttxe 
lease  further  provided  that  tbe  lessees  should 
"complete  one  well  on  said  premises  within 
one  year,  or  the  said  E.  R.  Woodyard  shall 
pay  to  said  Jacob  S.  Swisher  rental  as  here- 
inafter provided."  A  further  provision  as  to 
rent  was  that  the  lessee  should  pay  "fifty 
cents  per  acre  for  each  year  that  this  lease 
may  remain  In  force  after  the  first  year."  A 
further  stipulation  as  to  the -payment  of  rent 
is  as  follows:  "It  Is  further  agreed  that 
when  the  first  well  is  completed  on  said 
premises  then  all  cash  rentals  shall  cease." 
Another  Important  clause  of  the  lease  reads 
as  follows:  "It  Is  agreed  that  this  lease  shall 
remain  in  force  for  the  term  of  fifteen  years 
from  this  date,  and  as  much  longer  as  the 
premises  are  operated  for  oil  or  gas."  By  its 
terms  the  lessor  was  to  receive  one-eighth  of 
all  the  oil  produced  and  saved  from  the  prem- 
ises and  ?50  per  year  for  the  gas  from  every 
gas   well   on   the   premises,   tbe   product   of 

T  4.  Sm  MlnM  and  Minerals,  vol.  M.  Cent.  Die. 
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-which  might  be  marketed  and  need  off  the 
premises.  The  rentals  were  paid  In  advance 
each  year  until  June  4,  1889,  the  last  pay- 
ment having  been  made  June  2,  1898.  Prior 
to  the  resumption  of  work  by  the  lessees, 
Swisher  executed  a  subsequent  lease  some- 
time in  1899  to  J.  W.  Bell  and  one  Hewitt, 
but  It  was  allowed  to  expire  by  reason  of 
nonpayment  of  rental.  Then  Swisher  execut- 
ed another  lease,  covering  the  same  land,  to 
said  Bell,  who  was  an  employe  of  the  Bridge- 
water  Gas  Company,  a  Pennsylvania  corpora- 
tion, which  lease  was  dated  February  7, 1900, 
but  was  not  recorded  until  some  time  In 
April,  1900.  This  lease  was  assigned  to  the 
Bridgewater  Gas  Company  on  the  1st  day  of 
August,  1900,  and  Bell  says  he  took  the  lease 
for  said  company.  Early  in  August,  1900, 
the  claimants,  under  the  two  conflicting  leas- 
es, undertook  to  begin  operations  on  the  land, 
each  placing  materials  upon  the  ground  and 
beginning  the  work  of  operation.  This  re- 
sulted in  the  institution  of  these  two  suits. 
On  the  15tb  day  of  Angust,  1900,  on  a  bill  of 
the  claimants  under  the  Woodyard  lease, 
praying  a  cancellation  of  the  lease  made  to 
Bell  as  a  cloud  upon  their  title  to  the  leased 
premises,  and  general  relief,  an  injunction 
was  awarded  by  Hon.  G.  W.  Farr,  Judge  of 
the  Fifth  Judicial  circuit,  restraining  the 
Bridgewater  Gas  Company,  its  agents  and 
employes,  from  interfering  with  the  prem- 
ises. On  the  21st  day  of  August,  1900,  upon 
the  bill  of  the  Bridgewater  Gas  Company, 
praying  a  cancellation  of  the  Woodyard  lease, 
and  an  Injunction  against  the  claimants 
thereunder,  and  general  relief,  an  injunction 
was  granted  by  Hon.  Reese  Blizzard,  Judge 
of  the  Sixth  Judicial  circuit,  restraining  E. 
R.  Woodyard,  W.  M.  Cox,  A.  P.  Dennlson, 
and  S.  B.  Sayre,  their  agents,  servants,  em- 
ployes, and  assignees,  from  going  upon  the 
premises,  and  from  doing  any  of  the  acts 
mentioned  in  the  bill.  An  amended  bill  was 
afterwards  flled  by  the  Bridgewater  Gas 
Company,  and  all  the  bills  w«re  answered, 
and  affidavits  and  depositions  were  taken 
and  flled  by  all  the  parties.  Hon.  Lewis  N. 
Tavenner,  the  Judge  of  said  court,  being  a 
witness  in  the  causes,  Hon.  Walter  Pendleten 
was,  by  agreement,  selected  to  try  them,  and 
on  the  22d  day  of  May,  1900,  the  causes  were 
consolidated  and  heard  together,  and  a  de- 
cree was  entered  dissolving  the  injunction 
awarded  to  the  claimants  under  the  Wood- 
yard  lease,  dismissing  their  bill,  canceling 
the  said  lease  of  June  4,  1894,  and  perpetuat- 
ing the  injunction  granted  the  Bridgewater 
Gas  Company.  From  this  decree  an  appeal 
has  been  taken  by  the  parties  interested  in 
the  Woodyard  lease. 

The  question  of  paramount  Importance  is 
whether  the  lessees  who  drilled  the  well 
under  the  lease  of  June  4,  1894,  abandoned 
the  lease,  for  that  question  must  be  taken 
into  consideration  in  more  than  one  aspect 
of  the  case.  Its  determination  necessitates 
a  fuller  statement  of  the  facts  than  has  been 


given.  At  the  time  the  well  was  drilled 
the  Woodyard  lease  was  owned  by  S.  E. 
Mobley,  E.  Jones,  W.  M.  Cox,  and  £2.  B. 
Woodyard.  Mr.  Woodyard  had  retained  a 
one-fourth  interest  in  the  lease,  and  the  bal- 
ance of  It  bad  been  assigned,  directly  or  In- 
directly, to  the  other  parties,  each  of  whom 
held  distinct  fractional  Interests.  D.  C. 
Mobley,  the  husband  of  B.  B.  Mobley,  had 
the  management  and  control  of  the  opera- 
tions upon  the  land,  as  a'gent  of  the  owners 
of  the  lease.  After  the  well  had  been  drill- 
ed, shot,  and  cleaned  out,  and  a  showing  of 
oil  found  In  It,  Mobley  located  another  well, 
and  talked  of  going  on  and  drilling  more 
wells,  with  the  intention  of  connecting  and 
operating  them  together  by  iwwer  from  «we 
plant,  bnt  that  was  not  done.  The  con- 
tractor^Fearson— testifies  that  he  was  to  go 
right  on  and  drill  another  well,  when  noti- 
fied -to  do  so,  bnt  that  there  was  some  delay 
In  paying  him  for  the  work  he  had  done, 
and  he  received  no  notice  to  begin  work  on 
a  new  well,  and  his  tools  remained  at  the 
well  during  the  fall  and  winter,  and  In  the 
spring  he  moved  them  all  away.  It  Is  ad- 
mitted that  at  the  time  of  the  completioo 
of  the  well  there  was  a  failure  of  water  by 
reason  of  dry  weather  in  that  locality,  bnt  It  ' 
is  uncertain  bow  long  that  condition  existed. 
Shortiy  after  the  cessation  of  work  on  the 
lease,  Mobley  became  interested  In  other 
business,  and  declined  the  further  manage- 
nrent  of  the  work  on  the  lease,  and  thai  his 
wife  sold  her  Interest  He  and  W.  M.  Cox 
testify  that  when  he  gave  up  the  manage- 
ment Cox  was  to  take  charge  of  it  Cox  took 
sick  with  pneumonia  in  the  fall,  and  was 
unable  to  do  anything  during  the  greater 
part  of  the  winter.  In  the  year  1898  Cox 
was  engaged  in  oil  prospecting  and  develop- 
ment In  Ohio,  near  Marietta,  and  he  says 
that  as  soon  as  he  became  able  he  went 
over  there  to  look  after  some  business,  and 
then  came  back  to  Parkersburg,  and  pur- 
chased machinery  and  supplies  for  the  de- 
velopment of  the  Swisher  land  under  the 
Woodyard  lease;  but  before  these  tools  and 
supplies  were  shipped  he  was  notified  by 
J.  W.  Houke  that  Swisher  had  no  titie  to 
the  land,  and  that  the  legal  titie  was  In  him 
(Honke)  and  one  T.  H.  Murphy,  both  of 
Parkersburg;  and  thereupon  he  abandoned 
the  Idea  of  resuming  work  on  the  lease  until 
the  title  could  be  perfected,  and  went  back 
to  Ohio.  He  claims  to  have  written  from 
Marietta  five  letters  to  Swisher,  urging  him 
to  perfect  his  titie.  These  letters  were  dat- 
ed May  10.  June  17,  August  12,  Septnnber 
17,  and  October  22,  1899,  and  addressed  to 
Swisher  at  Elizabeth,  W.  Va.;  but  Swisher 
denies  that  he  ever  recdved  any  of  them,  and 
further  says  that  at  that  time  Elizabeth  was 
not  his  post  office.  Cox  says  the  letters  were 
inclosed  In  return  envelopes,  and  that  none 
of  them  ever  came  back  to  him.  The  Swish- 
er titie  was  in  this  condition:  It  vras  per- 
fect and  undisputed  as  to  68V^  acres  of  the 


Digitized  by 


L-oogle 


W.  Va.) 


PARISH  FORK  OIL  CO.  v.  BRIDGEWATER  UAS  CO. 


657 


land,  and  the  well  had  been  drilled  on  that 
part  of  it  The  other  50  acres  was  in  two 
tracts,  one  containing  21  acres  and  the  other 
2t)  ucres.  Hooke  and  Murphy,  In  the  year 
of  1881,  had  sold  these  two  tracts  to  one 
lenac  Trader,  executing  to  him  a  title  bond. 
Swisher  had  purchased  the  Interest  of  Trad- 
er, and  assumed  the  payment  to  Houke  and 
Murphy  of  three  notes  for  the  sum  of  $66.60 
each,  executed  by  Trader  for  purchase  mon- 
ey. Swisher  had  paid  off  two  of  these  notes 
and  $70  on  the  principal  and  interest  of  the 
tblrd  one,  as  he  contends.  The  only  dispute 
as  to  these  payments  is  in  respect  to  $30, 
which  Swisher  banded  to  Lewis  N.  Tavenner 
OD  the  27th  day  of  March,  1S89,  to  be  paid 
to  Houke.  Judge  Tavenner  has  no  recollec- 
tion of  handing  the  money  to  Houke,  but  he 
is  satisfied  that  he  either  did  that  or  that 
it  was  included  in  some  of  the  checks  which 
he  tiled.  From  this  it  is  clear  that  nothing 
ttood  in  the  way  of  Swisher's  obtaining  a 
doed  for  the  50  acres  of  land  except  the  pay- 
ment of  a  very  small  amount  of  money, 
liowever,  Houke  says  Swisher  had  given 
him,  by  verbal  contract,  in  consideration  of 
forbearance,  an  interest  in  the  mineral  in 
the  land.  It  is  also  shown  th&t  Mr.  Wood- 
yurd,  the  lessee,  knew  the  condition  of 
Swisher's  title  at  the  time  the  lease  was 
executed.  Cox's  only  effort  to  get  Swisher 
to  perfect  the  title  was  the  writing  of  said 
letters.  He  never  went  to  see  Swisher  al>out 
it,  nor  did  Woodyard  or  any  of  his  associ- 
ates. In  the  winter  of  1899  Cox  was  sick 
again  for  a  considerable  time,  and  it  is  claim- 
ed by  the  appellants  here  that  all  this  long 
period  of  delay  is  excused  and  accounted  for 
by  these  circumstances,  failure  of  water, 
bad  weather.  Cox's  sickness,  and  defect  of 
title,  and  that  they  never  had  any  intention 
of  abandoning  the  lease.  On  the  other  hand, 
it  is  claimed  that  the  appellants  actually 
abandoned  the  lease,  and  are  now  setting  up 
these  matters  as  mere  pretenses  and  subter- 
fuges; and  attention  Is  directed  to  their 
long  absence  from  the  premises,  the  condi- 
tion in  which  they  left  the  well,  and  their 
permitting  the  machinery  which  was  on 
the  ground  to  be  taken  away.  How  long 
there  was  a  lack  of  sufficient  water  to  carry 
w>  the  work  does  not  appear,  but  there  was 
certainly  water  during  the  winter,  and  it  Is 
shown  by  the  testimony  in  the  case  that  such 
work  cotdd  be  and  was  carried  on  in  that 
part  of  the  country  during  the  winter.  If 
the  well  was  protected  in  any  way  during 
the  winter  from  the  surface  water  and  from 
the  throwing  of  obstructions  into  it,  it  was 
only  by  a  board  laid  over  the  top  of  it  and 
held  in  place  by  a  wrench  or  some  tools. 
Pearson  says  the  tools  were  left  hanging  In 
the  well.  Swisher  and  others  say  there  was 
a  Itoard  over  it.  When  Pearson  moved  his 
machinery  away,  one  Ash,  who  was  assist- 
ing blm,  cut  a  wooden  block  and  plugged  the 
well  with  it,  and  this  probably  remained  In 
It  for  aliout  a  year.  Only  two  pieces  of 
casing  were  put  In,  and  these  were  not  of 
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sufficient  length  to  go  down  far  enough  to 
prevent  the  well  from  caving  nor  to  shut  off 
from  the  well  what  is  called  "surface  wa- 
ter,"— water  which  comes  into  the  well 
above  the  oil  sand.  No  examination  of  the 
well  seems  to  haVe  been  made  until  after  these 
suits  were  brought.  Swisher  and  Bell  tes- 
tify that  in  January,  1001,  they  took  a  line, 
tied  a  piece  of  cast  iron  to  it  weighing  sev- 
eral pounds,  and  with  that  measured  the 
depth  of  the  well,  and  found  that  it  was  then 
only  104  or  105  feet  deep,  and  the  casting 
brought  up  with  it  clay  or  other  substance, 
which  was  of  the  character  of  that  which 
caves  into  an  unprotected  well  in  that  lo- 
cality. They  also  found  that  water  stood  in 
the  well  to  within  12  or  13  feet  of  the  top, 
and  that  there  was  but  a  scum  of  oil  on 
it  It  further  appears  from  the  testimony 
that  the  opening  and  cleaning  out  of  a 
well  in  that  condition  is  more  expensive  and 
difficult  than  the  drilling  of  a  new  well. 
Other  pertinent  facts  bearing  on  the  inten- 
tion of  the  lessees  and  the  construction  of 
the  lease  are  that  all  who  were  concerned 
in  the  well  drilled,  including  Swisher,  thought 
there  was  oil  there  in  paying  quantities. 
Swisher  seems  to  think  the  well  was  in- 
jured by  shooting,  but  he  gives  no  good  rea- 
son for  that.  Mobley  was  present  when  the 
well  was  shot,  and  he  says  they  found  lubri- 
cating oil  at  74  feet,  and  it  was  his  Judg- 
ment that,  had  they  stopped  there,  the  well 
would  have  produced  one  ban-el  a  day.  He 
says  that  when  they  went  down  into  the  sec- 
ond Cow  Run  sand  aud  shot  the  well  it 
flowed  up  to  within  45  feet  of  the  top. 

It  is  suggested  in  the  briefs  for  the  appel- 
lees that  the  lease  in  question  here  Is  vary 
similar  to  the  Gartlan  lease  construed  in 
Steelsmith  v.  Gartlan,  45  W.  Va.  27,  29  S.  E. 
978,  44  L.  R.  A.  107,  but  in  some  respects 
they  differ  widely.  In  the  Gartlan  lease  the 
consideration  expressed  was  only  $1,  while 
here  it  Is  $50;  but  that  is  unimportant,  for 
It  Is  expressly  agreed  in  the  lease  that  the 
$50  Is  for  the  rent  for  one  year.  The  Gart- 
lan lease  did  not  bhid  the  lessee  to  do  any- 
thing but  drill  one  well  on  the  premises.  It 
contained  no  covenant  to  pay  rent  even  for 
delay  in  putting  down  the  well.  By  reason 
of  Its  failure  to  Impose  any  obligation  on  the 
lessee  to  do  anything  after  drilling  a  dry 
bole  and  his  abandonment  of  the  premises, 
it  was  held  that  the  lease  created  an  estate 
at  will,  and  the  lessor  had  the  right  to  lease 
the  land  to  another.  Here,  as  has  been 
shown,  there  is  a  covenant  to  pay  rent,  and 
one  of  the  pivotal  questions  In  construing 
the  lease  Is,  when  does  that  obligation  cease? 
If  It  continues  after  an  tmsnccessful  effort 
to  find  0)1,  or  after  It  is  found,  but  produc- 
tion Is  abandoned,  it  has  never  ended,  nn- 
less  on  the  theory  of  abandonment  of  the 
lease.  The  rent  is  not  made  payable  in  ad- 
vance, nor  is  any  time  fixed  for  its  payment, 
nor  does  the  lease  contain  a  clause  of  for- 
feiture. If  the  completion  of  a  dry  hole  on 
the  premises  operates  a  cancellation  of  tha 
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obligation  to  pay  rent  under  tbe  clause,  "It 
la  further  agreed  that  when  tbe  first  well  ia 
completed  on  said  premises,  then  all  cash 
rentals  shall  cease,"  there  would  be  an  end 
of  all  obligations  or  covenants  on  tbe  part 
of  the  lessee,  for  he  Is  not  bound  to  drill  a 
second  well  by  the  terms  of  the  lease.  Such 
construction  would  class  this  lease  with  tbe 
Oartlan  lease,  and  abandonment  of  tbe  prem- 
ises after  putting  down  aa  unproductive  well 
would  end  tbe  lease.  A  widely  different  view 
of  the  legal  meaning  of  the  lease  is  tbe  one 
taken  by  the  lessees.  It  is  not  contended  for 
In  tbe  argument,  but,  as  it  serrea  to  throw 
light  on  tbe  conduct  of  the  parties,  and  af- 
fects the  question  of  intention,  so  vital  in 
determining  whether  there  has  beea  an  aban- 
donment of  tbe  lease,  it  is  here  given  and 
discussed.  Taking  the  meaning  of  the  clause 
last  quoted  to  be  that  the  completion  of  a 
dry  hole,  at  a  well  by  which  oil  is  discovered, 
but  from  wblch  none  is  produced,  operates 
an  extinguishment  of  tbe  obligation  to  pay 
rent,  and  vests  in  them  title  to  the  oil  In  tbe 
land,  the  lessees,  after  completing  this  well, 
refused  to  pay  any  more  rent,  and  denied 
that  any  waa^  or  would  thereafter  become, 
due.  Both  Cox  and  Woodyard  insisted,  after 
tbe  well  had  been  drilled,  that  they  were  not 
bound  to  pay  any  more  rent.  Soon  after  the 
4th  day  of  June,  1899,  the  date  to  which  tbe 
rent  had  been  paid,  Swisher  wrote  Wood- 
yard  a  letter  In  reference  to  the  rent  and  the 
lease,  and  be  says  be  notified  him  that  the 
lease  was  forfeited.  Woodyard  admits  hav- 
ing received  a  letter  from  Swisher,  but  says 
he  does  uot  remember  its  contents.  He  says 
that  on  another  occasion,  still  later,  he  saw 
Woodyard,  and  told  him  that  the  lease  was 
forfeited,  and  Woodyard  Insisted  that  under 
tbe  lease  he  was  to  pay  no  rent  after  tbe 
completion  of  a  well;  and  on  the  witness 
stand  in  this  case  he  still  insisted  that  he  was 
not  bound  to  pay  any  more  rent,  but  that  he 
was  entitled  to  hold  bis  lease  without  such 
payment.  On  the  24th  day  of  August,  1900, 
Cox  made  Swisher  a  tender  of  tbe  rent  up 
to  June  4,  1900,  with  the  Interest  thereon, 
but  he  coupled  it  with  a  protest  to  the  effect 
that  no  rent  was  due  him.  This  position  of 
the  lessees  is  based  upon  the  assumption  that 
by  drilling  a  well  and  finding  oil  they  acquir- 
ed a  vested  interest  in  the  oil  and  gas  in 
that  tract  of  land.  Until  oil  is  discovered  in 
paying  quantities,  the  lessee  acquires  no  title 
under  such  lease.  It  simply  gives  a  right  of 
exploration.  Steelamlth  v.  Gartlan,  45  W. 
Va.  27,  29  8.  E.  978,  44  L.  R.  A.  107;  Oil 
Co.  v.  Fretts,  162  Pa.  451,  25  Atl.  732;  Plum- 
mer  r.  Iron  Co.,  160  Pa.  48.1,  28  Atl.  8.-)3; 
Crawford  v,  Ritchie,  43  W.  Va.  252,  27  S. 
E.  220.  After  the  discovery  of  oil  in  paying 
quantities.  It  Is  held  that  title  does  vest  In 
the  lessee,  but  there  is  no  case  wblch  goes 
so  far  as  to  announce  that  after  mere  dis- 
covery of  oil  the  lessee,  uiKtn  the  assumption 
ot  a  vested  Interest  or  title,  may  cease  op- 
eration, refuse  to  drvolop  the  property,  tie 
up  the  oil  by  bis  lease,  and  simply  hold  It 


for  speculative  purposes,  or  to  await  his  own 
pleasure  aa  to  the  time  of  development  A 
well-settled  principle  of  law  is  that  a  con- 
tract shall  be  construed  as  a  whole,  and  In 
the  light  of  the  purposes  and  objects  for  the 
accomplishment  of  whlcb  it  was  made.  Oil 
leases  are  no  exception  to  tbe  rule,  and,  as 
the  subject-matter  of  the  lease  is  peculiar  In 
Its  nature,  the  courts  have  given  this  princi- 
ple great  latitude  in  their  construction.  Tbey 
are  executed  by  tbe  lessor  in  tbe  hope  and 
with  an  expressed  or  Implied  condition  that 
the  land  shall  be  developed  and  oil  produced. 
When  production  tekes  place,  the  lease  is 
mutually  beneficial.  The  royalty  which  it 
is  stipulated  in  all  these  leases  that  the  land- 
owner shall  receive  is  generally  the  moving 
cause  of  the  execution  of  the  lease.  If  there 
is  one  principle  that  Is  asserted  In  Steelsmith 
T.  Gartlan  m(»«  vigorously  and  with  more 
emphasis  than  any  other  It  Is  that  the  lessee 
shall  proceed  to  make  the  lease  profitable  to 
both  parties,  and  that  be  shall  not  be  per- 
mitted to  tie  up  the  land.  "The  'testing*  pro- 
vided tot  was  manifestly  a  condition  upon 
which  the  lease  depended.  If  such  test 
showed  no  minerals,  tben  tbe  c<mtract  was 
at  an  end;  It  it,  on  the  other  hand,  showed 
the  presence  of  valuable  mines,  then  the 
lessees  were  bound  to  operate  them  In  good 
faith  for  the  Joint  profit  of  themselves  and 
the  owners  of  the  fee.  Technical  words  are 
unnecessary  to  raise  a  condition.  If  a  fair 
and  reasonable  construction  ot  the  instrument 
shows  that  a  lease  shall  depend  upon  the  do- 
ing or  not  doing  something  essential  to  the 
purposes  of  the  contract,  tbe  law  Implies  the 
condition."  Petroleum  Co.  r.  Coal,  Coke  tt 
Mfg.  Co.,  89  Tenn.  381,  18  S.  W.  65.  "It 
would  be  imjust  and  unreasonable,  and  con- 
travene the  nature  and  spirit  of  tbe  lease,  to 
allow  the  lessee  to  continue  to  hold  bis  term 
a  considerable  length  of  time  without  making 
any  effort  at  all  to  mine  t(x  gold  or  other 
metals.  Such  a  construction  of  the  rights 
of  tbe  parties  would  enable  him  to  prevent 
the  lessor  from  getting  his  tolls  under  the  ex- 
press covenant  to  pay  the  same,  and  deprive 
him  of  all  opportunity  to  work  tiie  mine  him- 
self or  permit  others  to  do  so.  Tbe  law  does 
not  tolerate  such  practical  absurdity,  nor  wIU 
It  permit  the  possibility  of  such  Injustice.** 
Conrad  v.  Morehead,  89  N.  C.  31.  "Forfel- 
trae  for  nondevelopment  or  delay  Is  essential 
to  private  and  public  Interest  in  relation  to 
the  use  and  alienation  of  property.  In  gen- 
eral, equity  abhors  a  forfeiture,  but  not  where 
it  works  equity  and  protects  a  landowner 
from  the  laches  of  a  lessee,  whose  lease  Is  of 
no  value  till  developed.*'  Mnnroe  v.  Arm- 
strong, 96  Pa.  307.  "The  landowner  Is  en- 
titled to  bis  royalty  as  promptly  as  it  can 
be  had.  The  danger  of  drainage  from  his 
small  holding  Is  Increased  by  delay,  and  tbe 
resulting  damage,  not  being  suseeptiUe  of 
pecuniary  measurement.  Is  therefore  not 
compensable.  No  such  lease  should  be  so 
construed  as  to  enable  the  lessee,  who  has 
paid    no    consideration,    to    bold    It    merely 
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for  speculattre  purposes,  without  doing  wbat 
he  stipulated  to  do,  and  what  was  clearly 
In  the  contemplation  of  the  lessor  when  he 
entered  Into  the  agreement."    Hugglns  v.  Da- 
ley, 40  0.  C.  A.  19,  99  Fed.  613,  48  U  B.  A. 
320.    "If  a  farm  Is  leased  for  farming  pur- 
poses, the  lessee  to  deliver  to  the  lessor  a 
eliare  of  the  crops  In  the  nature  of  rent 
it  would  be  absurd  to  say,  because  there  was 
no  express   engagement  to  farm,  that  the 
lessee  was  under  no  obligation  to  cultivate 
the  land.    An  engagement  to  farm  In  a  prop- 
er manner  and   to  a  reasonable  extent  Is 
necessarily  Implied.    The  clear  purpose  of  tbe 
parties  to  this  lease  was  to  have  the  lands 
developed,  and  the  half-yearly  payments  and 
tbe  other  sums  stipulated  were  Intended  not 
only  to  spur  the  operator,  but  to  compensate 
Ray   for  the  operator's  delay  or  default." 
Kay  y.  Gas    Co.,  138  Pa.  576,  20  Ati.  1065, 
12  L.  R.  A.  290,  21  Am.  St  R^.  022.    "If 
oU  Is  found,  then  tbe  right  to  produce  be- 
comes a  vested  right,  and  the  lessee  will  be 
protected  In  exercising  It  In  accordance  with 
the  terms  and  conditions  of  tbe  contract" 
Crawford  v.  Rltchey,  43  W.  Va.  252,  27  S.  H. 
220.    All  the  provisions  of  the  contract  must 
be  effective.  If  possible.    By  its  terms  this 
lease  is  to  be  In  force  for  the  period  of  15 
years  from  Its  date,  and  as  much  longer  as 
the  premises  are  operated  for  oil   or  gas. 
Another  provision  Is  that  the  lessor  shall 
have  one-eighth  of  the  oil  produced  and  $60 
per  annum  for  each  gas  well.     It  Is  Just  as 
Important  to  the  lessor  that,  when  discovery 
of  oil  is  made,  the  land  shall  yield  him  bis 
royalty,  as  It  Is  that  discovery  shall  vest  in 
the  lessee  title  to  the  balance  of  the  oil. 
If  tbe  lessee  shall  be  permitted  to  sit  down, 
and  refuse  to  produce,  after  discovery,  the 
lessor  loses  a  part  of  what  be  contracted  for. 
Tbe  contract  bears  no  such  construction  as 
that    What  the  lessee  acquires  by  discov- 
ery Is  the  right  to  produce  and  take  tbe  oil, 
paying  out  of  It  tbe  stipulated  royalty,  and 
not  title  to  tbe  oil  as  it  remains  in  the  land 
without    production.     Hence   this   provision 
that,  when  a  well  is  completed  on  the  prem- 
ises, all  cash  rentals  shall  cease,  must  be  tak- 
en to  mean  that  such  cash  rental  shall  cease 
only  when  a  producing  well  is  completed  and 
operated  on  the  premises,  or  that  the  com- 
pletion of  a  nonproduclng  well  extinguishes 
tbe   obligation  to  pay  rent,  and  places  the 
lease  within  the  principle  announced  in  Steel- 
smith  V.  Gartlan. 

"Which  Is  the  true  constructlont  If  the  for- 
mer be  taken,  it  must  be  said  that  after  tbe 
completion  of  this  well  the  lessor  had  his 
right  of  action  on  the  covenant  to  pay  rent, 
and,  an  the  lease  contains  no  clause  of  for- 
feiture, all  he  could  get  during  the  whole 
period  of  15  years  would  be  his  rent  of  50 
cents  an  acre,— $59.25  per  year,— if  the  les- 
see's should  determine  not  to  further  prose- 
cute their  right  of  exploration.  That  would  as 
«»lTr-<>tually  tie  up  the  oil,  and  prevent  produc- 
tion l)y  the  landowner  or  anybody  else  for  a 
Ions  time,  as  the  construction  which  the  les- 


sees put  upon  the  lease;  but  in  so  construing 
it  the  strict  letter  of  the  contract  would  be 
adhered  to.  The  lessor  agreed  to  take  either 
the  production  of  oil,  yielding  bim  one-eighth, 
or  a  rental  of  50  cents  an  acre  for  each  year 
that  the  lease  may  remain  in  force  after  the 
first  year.  There  Is  no  provision  in  the  lease 
which  compels  the  lessee  to  drill  a  well  at  any 
particular  time,  and,  if  this  provision  stood 
alone,  unqualified  by  any  other  clause  of  the 
lease,  the  drilling  of  a  well  might  be  deferred 
during  the  whole  period  of  15  years,  so  that 
the  lessor  would  receive  nothing  but  the  rent 
It  is  useless  to  enter  upon  a  discussion  of  the 
proper  construction  of  this  in  view  of  all  the 
other  provisions  of  the  lease  had  no  well  evet 
been  drilled;  for  one  has  been  drilled  under 
the  lease,  and  that  makes  It  necessary  to  con- 
sider it  along  with  the  clause  providing  for 
extinguishment  of  tbe  rentals.  If  tbe  clause 
providing  for  tbe  payment  of  rent  shall  be 
construed  according  to  its  very  letter,  Is  there 
any  reason  why  the  clause  providing  for  the 
extinguishment  of  rent  shall  not  be  construed 
In  the  same  way?  If  It  be  so  construed,  does 
It  not  mean  that  the  completion  of  any  wdl. 
producing  or  nonproduclng,  shall  put  an  end 
to  the  covenant  to  pay  rent?  If  the  parties 
meant  that  the  completion  of  a  well  to  so 
operate  should  be  a  producing  well,  why  did 
they  not  say  so  In  the  lease?  It  was  a  mat- 
ter of  great  Importance  to  each  of  them. 
Why  should  the  court  read  Into  the  lease 
what  the  parties  did  not  put  In?  If  It  means 
that  the  completion  of  any  well  should  have 
that  effect,  they  contemplated  a  virtual  can- 
cellation of  their  respective  rights  under  the 
lease  with  the  completion  of  one  well.  One 
rule  of  construction  is  that  every  clause  In  a 
lease  or  contract  shall  have  some  effect  and  It 
is  presumed  that  It  was  Inserted  by  the  par- 
ties for  some  purpose.  If  a  producing  well 
was  In  the  contemplation  of  the  parties  when 
they  Inserted  this  clause,  they  did  a  vain  and 
useless  thing  in  putting  it  In  the  lease.  No 
court  would  so  construe  this  lease  as  to  com- 
pel the  lessee  producing  oil  under  It  to  give 
the  lessor  his  royalty  and  rental,  too.  The 
rental  provision  in  tbe  lease  Is  never  Intended 
to  continue  after  tbe  production  of  oil  begins. 
Tbe  completion  of  a  producing  well  would 
end  the  obligation  to  pay  rent,  and  this 
clause,  providing  for  Its  extinguishment 
would  be  useless  In  that  event.  In  order  to 
find  any  reason  or  purpose  on  the  i>art  of 
these  parties  for  Inserting  It  It  must  be  held 
to  apply  to  a  nonproduclng  well  as  well  as  a 
productive  well,  and  thus  end  th.e  obligation 
to  pay  rent  in  either  event  But  a  careful 
InsiHX'tlon  of  all  of  that  portion  of  tbe  lease 
which  relates  to  the  payment  of  rent  will 
show  conclusively  that  this  is  the  true  inter- 
pretation of  its  meaning.  It  is  as  follows: 
■'Second  paity  covenants  and  agrees  to  locate 
all  wells  so  as  to  interfere  ns  little  as  possi- 
ble with  the  cultivated  portions  of  the  farm; 
to  bury  gas  lines  two  feet  below  the  surface, 
when  notified  so  to  do;  and  pay  all  damages  ^ 
to  growing  crops  by  reason  of  said  opera-   ^ 


660 


42  SOUTHEASTERN  BEPORTOa 


(W.  v» 


tions;  and,  further,  to  complete  one  well  on 
said  premises  within  one  year,  or  the  said  E. 
R.  Woodyard  shall  pay  to  said  Jacob  S. 
Swisher  rental  as  hereinbefore  provided.  The 
consideration  vpoK  which  this  lease  is  execut- 
ed as  follows:  Fifty  dollars  cash  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  fifty  cents  i>er  acre  for  each  year 
thut  this  lease  may  remain  in  force  after  the 
first  year;  but  it  is  agreed  and  understood 
that  the  fifty  dollars  paid  in  cash  is  to  pay  all 
reiit.ils  on  this  lease  for  the  period  of  one 
year  from  the  date  hereof.  It  is  further 
agreed  that  when  the  first  well  la  completed 
on  said  premises  then  all  cash  rentals  shall 
cease."  Clearly,  it  only  means  to  make  cer- 
tain the  cessation  of  any  obligation  to  pay 
rent  after  the  completion  of  one  well.  If  the 
word  "and"  be  inserted  between  the  words 
"hereof"  and  "it,"  It  supplies  what  has  clear- 
ly been  omitted  by  mere  Inadvertence,  the 
link  which  connects  this  clause  directly  with 
the  covenant  to  pay  rent,  and  makes  it  qual- 
ify that  clause.  The  covenant  to  pay  rent 
itself  is  conditional  by  its  very  terms.  The 
lessee  agrees  "to  complete  one  well  on  said 
premises  within  one  year,  or"  pay  rent  as 
thereafter  provided.  The  provision  referred 
to  Is  that  he  shall  pay  60  cents  per  acre  for 
each  year  that  the  lease  should  remain  in 
force  after  the  first  year.  This  being  qualified 
by  the  clanse  providing  for  the  cessation  of 
cash  rentals.  It  simply  means  that  the  rent 
shall  be  paid  for  each  year  that  the  lease  may 
remain  in  force  after  the  first  year,  but  no 
longer  than  the  completion  of  the  first  well 
on  the  premises.  This  makes  it  harmonize 
with  the  undertaking  to  complete  one  well 
on  the  premises  within  one  year,  or.  In  lieu 
of  completing  a  well  within  the  year,  pay 
rent.  This  construction  not  only  harmonizes 
with  the  true  meaning  and  purport  of  the  en- 
tire provision  concerning  rent,  and  adheres  to 
the  very  letter  of  the  clause  itself,  but  also 
embodies  and  enforces  that  principle  of  law 
so  i;niversally  announced  by  the  courts,  as 
shown  by  the  authorities  hereinbefore  cited 
and  qnoted,  which  discourages  tying  up  and 
rendering  unproductive  the  vast  fields  of  min- 
eral wealth,  construes  every  contract  and 
lease  as  to  both  lessor  and  lessee  so  as  to 
best  promote  production,  development,  and 
progress,  and  frowns  upon  every  attempt  to 
evade  it  as  being  in  contravention  of  both 
good  morals  and  public  policy. 

Under  this  construction  it  may  be  said  that, 
bad  the  lessees  found  this  well,  upon  its  com- 
pletion, to  be  a  dry  hole,  they  could  not  have 
gone  on  and  drilled  another,  and  continued 
their  exploration  for  oil,  without  making  a 
new  lease  or  contract  That  is  a  question 
which  neither  this  court  nor  any  other  has 
ever  been  called  upon  to  decide.  How  far 
the  equitable  principles  which  the  courts  ap- 
ply In  all  cases  involving  rights  under  oil 
lenses  might  be  applied  for  the  relief  of  one 
who  is  prosecuting  his  search  In  good  faith 
and  with  diligence  and  at  great  expense,  re- 
mains to  be  seen  when  such  a  case  shall  pre- 


sent Itself.  Sucb  was  not  the  case  of  Steel- 
smith  T.  Gartlan,  nor  is  It  true  of  this  case. 
It  is  by  no  means  conclusive  of  the  question 
of  abandonment  that  the  lessees  Insisted  that 
their  lease  was  not  forfeited,  that  there  were 
some  circumstances  which  rendered  it  Incon- 
venient for  them  to  continue  the  work  of  ex- 
ploration, and  that  Cox  made  some  effort  to 
have  the  alleg^  defective  title  of  Swisher 
perfected.  All  this  is  consistent  witb  the  in- 
tention to  continue  the  work  of  exploration, 
but  it  la  equally  consistent  With  tbe  inten- 
tion merely  to  endeavor  to  hold  onto  the 
lease  without  doing  any  work  under  it.— a 
thing  which  the  policy  of  the  law  does  not 
permit  unless  the  right  to  do  so  is  absolutely 
fixed  and  secured  by  the  terms  of  tbe  con- 
tract; and  even  then  it  is  not  always  per- 
mitted. In  Hugglns  v.  Daley,  40  C.  C.  A. 
12.  99  Fed.  606,  48  L.  B.  A.  320,  an  ilUterate 
farmer  leased  his  land  for  tbe  term  of  five 
years,  and  the  lease  contained  this  clause: 
"Provided,  however,  that  a  well  shall  be  com- 
menced upon  the  above-described  premises 
within  thirty,  and  completed  within  ninety, 
days  from  the  date  hereof;  and.  In  case  of 
failure  to  commence  and  complete  said  well 
as  aforesaid,  the  lessee  shall  pay  to  the  lessor 
a  forfeiture  of  fifty  dollars."  Of  this  lease 
the  court  said:  "The  proof  is  clear  that  he 
never  Intended  to  drlU  the  well  within  tbe 
time  stipulated.  This  proviso  was  written  by  , 
tbe  lessee  evidently  for  purposes  of  decep- 
tion. He  knew  that  the  object  of  tbe  lessor  ' 
was  to  secure  diligent  search  for  oil,  and  he 
was  'keeping  the  word  of  the  promise  to  the 
ear  and  breaking  It  to  the  hope';  skillfullT  ' 
turning  it  into  a  mere  speculative  lease  bind- 
ing the  lessor  and  leaving  himself  free.  It 
would  be  unconscionable  to  hold  the  lessor 
bound."  These  excuses  and  pretenses  of  tbe 
lessees  must  be  taken  In  connection  with  the 
other  facts  disclosed  by  the  evidence  in  de- 
termining whether  they  had  laid  aside  thoir 
purpose  to  go  on  in  good  faith  and  diligou>-e 
to  develop  that  land,  and  were  simply  mak- 
ing such  pretense  of  preparation  so  to  do  as 
would  enable  them  to  say  that  they  still  or.- 
tertained  such  purpose,  or  were  actually  i 
using  diligence,  and  doing  what  it  was  ren-  | 
sonably  and  fairly  in  theh:  power  to  do  to  . 
render  the  lease  productive.  Having  drllU><l  ' 
a  well,  which,  according  to  their  own  repre-  j 
sentation,  would  have  produced  oil  in  paying 
quantities,  if  protected,  they  allowed  it  to  Sll 
up,  and  become  absolutely  worthless,  acconl- 
Ing  to  the  uncontradicted  testimony  In  this 
case.  This  undoubtedly  shows  an  abandon- 
ment of  the  purpose  expressed  by  Mobley  to 
drill  other  wells  to  be  connected  with  this 
oue,  and  all  operated  by  the  same  power.  It 
Is  further  shown  by  the  fact  that  Pearson, 
whom  he  intended  to  employ  to  do  that 
work,  was  never  requested  to  begin  it.  but 
was  allowed  to  move  his  machinery  awa.v. 
leaving  nothing  except  a  mere  bole  in  thA 
ground  to  indicate  that  anything  had  beon 
done  upon  the  premises.  While  a  lack  of 
water  may  have  delayed  the  work  of  clean- 
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Ing  ont  the  -vrell,  putting  lu  the  tubing,  and 
pumping  It,  no  attempt  is  made  to  show  any 
reason  for  the  failure  to  put  In  sufficient 
casing  and  otherwise  protect  the  well  from 
caving  in  and  becoming  filled  up  -with  ob- 
structions. After  leaving  the  premises  In 
the  fall  of  1898,  Mobley  never  returned.  Cox 
never  came  upon  the  land,  nor  sent  anybody 
else  to  It,  until  in  April,  1900,— very  nearly 
the  date  on  which  the  lease  executed  to  Bdl 
was  recorded.  At  that  time  development 
and  exploration  for  oil,  which  had  not  been 
active  In  that  community  for  some  time,  were 
resumed,  and  there  was  considerable  excite- 
ment. These  circumstances,  no  doubt,  had 
much  to  do  with  the  effort  on  the  part  of 
Cox  to  resume  work  on  the  lease.  But  that 
effort  came  long  after  the  time  when  they 
should  have  been  at  worli  on  the  land,  or 
doing  something  to  evidence  a  purpose  to  de- 
velop It,  and  long  after  the  occurrences  which 
conclusively  show  an  Intent  on  their  part  to 
abandon  the  lease.  The  theory  that  the  les- 
sees, for  a  long  time  after  the  completion  of 
the  well,  had  no  intention  to  go  on  with  the 
work,  but  were  simply  trying  to  hold  the 
lease  without  doing  anything  under  it,  finds 
strong  support  In  the  meaning  which  they 
put  upon  the  lease.  Under  their  misconcep- 
tion of  it  they  claimed  the  right  to  hold  it, 
and  take  their  own  time  In  which  to  de- 
velop the  land.  Prompt  and  vlgarous  work 
on  a  new  well  after  abandoning  tbe  one  put 
down,  being  in  possession  of  the  premises 
under  a  lease,  which,  by  its  own  terms,  had 
no  binding  force  upon  either  party  after  the 
completion  of  one  well,  might  have  entitled 
them  to  stand  ui>on  the  equity  of  the  case; 
but  certainly  they  are  not  entitled  to  do  so 
after  having  delayed  action  for  more  than 
18  months,  under  circumstances  which  strong- 
ly indicate  an  Intention  to  Indefinitely  aban- 
don fiu-ther  work  on  the  premises. 

These  views  result  in  the  affirmance  of  the 
decree. 


NUTTER  V.  BROWN  et  al.* 

(Supreme  Court  of  Appeals  of  West  Vlrglula. 
March  29,  1902.) 

FRINCIFAU-AaRBBMENTS  OF  AQBNT— REFOR- 
MATION OF  CONTRACT. 

1.  A  principal  is  bound  by  the  agreements, 
reiH'esentations.  concealments,  and  mistakes  of 
his  agent,  made  as  a  part  of  the  res  gestse  of 
the  transactiou. 

2.  The  jurisdiction  of  equity  to  reform  writ- 
ten instrumeTits,  where  there  Is  a  mutual  mis- 
take, or  mistake  ou  oue  side  and  fraud  or  in- 
equitable conduct  on  the  other,  if  the  evidence 
be  sufficiently  cogent  to  thoroughly  satisfy  the 
mind  of  the  court,  is  fully  established  and  un- 
doubted. 

3.  Laches  cannot  be  imputed  to  one  in  the 
peaceable  possession  of  land  under  an  equitable 
title  for  delay  in  resorting  to  a  court  of  equity 
for  protection  against  tlie  lejrnl  title,  since  pos- 
sessioo  is  notice  of  equitable  ri^ihts,  and  he  need 
assert  them  only  wheu  he  finds  occasion  to  do 
•o. 


(Syllabus  by  the  Court.) 


*Rebearfiig  dented. 


Appeal  from  circuit  court,  Harrison  coun- 
ty;  John  W.  Mason,  .Tudge. 

Bill  by  Cordelia  Nutter  against  Beeson  H. 
Brown  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.     Reversed. 

M.  F.  Snider,  R  O.  Smith,  and  B.  A.  Bran- 
non,  for  appellants.  John  Bassel  and  W. 
Scott,  for  appellee. 

DENT,  P.  Cordelia  Nutter  appeals  from 
a  decision  of  the  circuit  court  of  Harrison 
county  dismissing  her  bill  in  chancery,  filed 
against  Beeson  H.  Brown  and  others,  for 
the  porpose  of  having  the  words  "oil  and 
gas"  stricken  out  of  a  deed  executed  by  her 
to  him  ou  the  2Gtb  day  of  June,  1890,  con- 
veying to  him  the  coal  under  a  certain  tract 
of  land  held  by  her  as  her  separate  prop- 
erty. In  her  bill  plaintiff  Insists  that  when 
one  James  M.  Plant,  acting  as  agent  for  the 
defendant,  and  at  the  same  time  as  a  notary 
public,  presented  her  both  the  -original  option 
and  the  deed  for  her  signature,  and  read 
them  to  her,  the  words  "oil  and  gas"  were 
therein,  and  that  before  she  signed  them 
she  Insisted  they  should  be  stricken  out, 
and  said  Plant  agreed  to  and  did  strike 
them  out.  In  her  evidence  she  testifies  she 
could  not  read  or  write,  and  that  when  the 
papers  were  presented  to  her  for  her  signa- 
ture she  declined  to  sign  them  unless  the 
words  "oil  and  gas"  were  stricken  out,  as 
she  had  not  agreed  to  sell  and  convey  the 
defendant  the  oil  and  gas  underlying  the 
land;  that  Plant  at  once  agreed  that  they 
should  be  stricken  out,  and  went  through  the 
motion  of  erasing  them,  and  when  she  sign- 
ed both  the  option  and  deed  she  supposed 
they  were  erased,  as  she  relied  Implicitly  on 
Plant's  statement  with  regard  thereto,  and 
she  signed  the  papers  under  this  belief;  that 
she  never  knew  any  better  until  after  she 
leased  the  land  for  oil  and  gas,  when  the 
lessee,  upon  investigating  the  matter,  gave 
up  bis  lease,  because  he  had  found  out  that 
defendant's  deed  included  the  oil  and  gas; 
that  as  soon  as  she  received  this  Information 
she  went  to  see  the  defendant,  and  tried  to 
get  him  to  correct  it,  and  he  refused  to  do 
so;  that  this  was  not  quite  three  years  prior 
to  the  institution  of  this  suit;  that  she  again 
leased  it  to  Garrett  and  Amett,  who  agreed 
to  be  responsible  for  this  litigation.  James 
M.  Plant  testifies  that  he  was  the  agent  of 
the  defendant;  that  when  he  took  the  option 
to  the  plaintiff  to  be  executed,  she  and  her 
husband  both  objected  to  signing  it  unless 
the  words  "oil  and  gas"  were  stricken  out, 
and  he  agreed  to  do  so;  that  he  does  not 
remember  whether  they  were  stricken  out  or 
not,  but  such  was  the  agreement;  that  ac- 
cording to  his  memory  the  words  "oil  and 
gas"  were  not  in  the  deed  when  It  was 
signed;  that  the  defendant  Instructed  him,  if 
the  parties  asked  him  to  read  the  deed  before 
signing  it,  to  skip  the  words  "oil  and  gas," 
and  he  declined  to  do  so,  saying  that  If  the 
parties  did  not  insist  on  his  rending  the  deed 
he  would  not  do  so.    The  defendant  does  not^ 
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testify.  The  option  shows  the  words  "oil 
and  gas"  printed  In  It,  unerased.  The  deed 
shows  them  Interlined  and  unerased.  With 
the  exception  of  some  few  mattera  of  con- 
tradiction, this  is  all  the  evidence  touching 
on  the  controversy. 

The  defendant  by  demurrer  and  answer, 
relies  on  two  grounds  to  defeat  plaintiff's 
suit,  to  wit:  failure  of  proof  and  laches  in 
bringing  suit  Ab  to  the  first  of  these 
grounds.  It  Is  fully  established  that  It  was 
agreed  at  the  time  of  the  execution  of  the 
papers  that  the  words  "oil  and  gas"  were  to 
be  stricken  out,  and  that  plaintiff  understood 
that  It  had  been  done.  By  this  agreement 
defendant  Is  bound,  because  made  on  his 
part  by  his  agent  It  is  the  same  as  though 
made  by  himself,  for  it  was  a  part  of  the 
rea  gestae.  Story,  Ag.  {«  135,  138.  The 
fraudulent  or  negligent  statements,  misrep- 
resentations, and  concealments,  when  part 
of  the  res  gestae,  as  well  as  the  positive  acts, 
misrepresentations,  declarations,  and  admis- 
sions of  an  agent  are  binding  on  the  prin- 
cipal. Therefore,  to  take  the  most  charita- 
ble view  of  the  matter,  the  failure  to  erase 
the  words  "oil  and  gas"  was  a  mere  over- 
sight of  the  agent  although  he  was  directed 
by  the  principal  to  leave  them  In  by  conceal- 
ment If  he  could  possibly  do  so.  He  claims 
that  he  left  them  in  by  oversight  or  neglect 
It  is  not  shown  in  evidence  that  the  defend- 
ant purchased  or  paid  anything  for  the  oU 
or  gas.  He  was  buying  the  coal,  and,  if  he 
could  get  the  oil  and  gas  thrown  in,  he  would 
take  it  His  sole  reliance  in  this  case  Is  on 
the  fact  that  they  appear  In  the  papers  by 
the  confessed  mistake  of  his  agent  He  does 
not  claim  that  he  bought  and  paid  for  them, 
but  that  because  of  their  valueless  charac- 
ter at  the  time,  the  plalutlfT  was  willing  to 
let  them  go  to  secure  the  sale  of  her  coaL 
There  is  no  evidence  to  sustain  this  conten- 
tion. On  the  contrary,  the  evidence  is  whol- 
ly against  it  When  the  plaintiff  found  out 
that  defendant's  agent  had  made  this  mis- 
take, she  asked  defendant  to  correct  it  This 
be  refused  to  do.  The  fraud,  therefore,  does 
sot  consist  in  the  original  leaving  of  the 
words  in  the  papers  by  oversight;  but  it  Is 
in  the  refusal  to  correct  the  matter  when 
called  to  his  attention,  and  the  determination 
to  take  advantage  of  a  mistake  made  by  his 
agent  as  though  it  were  made  by  himself. 
He  may  have  been  Innocent  of  all  Intention 
to  defraud  in  the  beginning,  notwithstanding 
the  undenied  statement  that  he  desired  hi* 
agent  to  deceive  his  grantors  by  concealment 
if  possible.  Behig  informed  of  the  mistake. 
It  became  his  duty  to  correct  it;  and  he  is 
just  as  guilty  in  the  eyes  of  the  law  in  try- 
ing to  take  advantage  of  It  as  though  it  were 
an  intentional  fraud  from  the  beginning,  and 
If  his  agent  left  the  words  In,  purposely  and 
deceptively,  to  defraud  the  plaintiff,  defend- 
ant is  responsible  therefor.  The  papers  them- 
selves have  but  little  weight  as  evidence, 
for  it  is  admitted  that  the  words  "oil  and 
gas"  were  In  them  at  the  time  they  were 


presented  for  signature,  and  it  was  agreed 
between  the  parties  that  they  sboold  be 
stricken  out  No  one  denies  this  agreement. 
The  papers  merely  show  that  for  some  rea- 
son it  was  not  carried  out  In  good  faith 
by  the  defendant  either  purposely  or  by 
mistake.  No  witness  testifies  that  they  were 
rightfully  left  In  the  deed.  The  defendant 
is  silent  on  this  question,  and  his  agent  who 
should  have  stricken  them  out  testifies  to 
the  contrary. 

It  Is  claimed  that  Plant's  evidence  should 
be  given  but  little  weight  aa  It  tends  to  im- 
peach   bla    certificate    of    acknowledgment 
Under  our  present   statute  a   certificate  of 
acknowledgment  is  only  prima  facie  evidence 
of  the  facts  certified  therein.    This  provision 
was  first  enacted  into  our  statute  law  by  sec- 
tion 6,  c.  73,  Code  1868,  and  has  been  carried 
down  to  the  present  time.  In  secticm  6,  c. 
78,  Code  18QU.    It  seems  to  have  been  entire- 
ly overlooked   and  disregarded  In   the  case 
of  Rollins  V.  Menager,  22  W.  Va.  461;   also 
in  the  case  of  Pickens  v.  Knlsely,  29  W.  Va. 
1,   11   S.    E.   932,   6   Am.   St   Rep.    022,  al- 
though the  ceitificate  in  the  latter  case  bears 
date  prior  to  the   time  the  Code  of   1808 
became  operative.    These  cases  follow  Hark- 
ins  v.  Fors}-th,  11  Leigh,  294,  and  bold  the 
recitals  in  the  certificate  of  acknowledgment 
of  a  married  woman  to  be  Judicial  in  their 
nature,   and  conclusive,  and  oral  evidence, 
either  by  the  officer  or  otherwise,  is  not  ad- 
missible to  impeach  the  same,  except  in  cases 
<A  fraud  or  dnress,  and  there  should  have 
been  added  mistake,  accident  or  other  ad- 
ventitious   circumstance.     A    different    rule 
must  prevail  where  the  statute  provides  that 
the  certificate  shall  be  prima  facie  evidence 
of  the  facts  therein  stated.    1  O.  U  P.  618. 
As  this,  however,  is  a  question  of  fraud  and 
mistake  as  between  the  original  parties  to 
the  deed.  Involving  no  innocent  third  party, 
land  the  officer  was  acting  as  agent  of  the 
grantee,  his  evidence  is  undoubtedly  compe- 
tent   Davis  y.  Monroe,  187  Pa.  212,  41  Ati. 
44,  67  Am.  St  Rep.  5S1.    His  evidence  ordi- 
narily would  be  of  little  weight  for  he  con- 
victs himself  of  fraud,  and  the  court  la  left 
to  decide  as  to  whether  he  was  gniUty  of  par- 
ticipation of  fraud  in  the  first  place  or  is  at- 
tempting to  perpetuate  a  fraud  by  his  evi- 
dence.   He  claims  that  the  leaving  of  the 
words  "oU  and  gas"  in  the  papers  was  an 
oversight  or  mistake  on  his  part    As  his  evi- 
dence is  unimpeached,  he  is  entitled  to  the 
presumption   of  honesty.    The  fact  that  he 
testitles  that  he  was  under  Instructions  from 
his  principal  to  leave  these  words  in  by  con- 
cealment tends  to  show  that  he  left  them  in      | 
purposely;    but  this  is  insufficient  to  over- 
come his  positive  statement  that  he  left  them 
in  by   mistake.    This    undenied   instruction 
from  his  principal  shows  that  he  was  not      i 
bargaining  for  the  "oil  and  gas";    but  if. 
by   deceitful   means   or   otherwise,    without 
openly    purchasing   them,    he    could   obt.iin      . 
them,  he  was  willing  to  accept  them,  with- 
out regard  to  the  means  employed.    He  does      i 
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not,  aa  a  witnesa,  claim  that  he  purchased 
them,  or  that  he  is  out  anything  by  reason 
thereof.  Davis  v.  Monroe,  cited,  is  in  all 
points  similar  to  the  present  case,  except  the 
fraud  In  that  case  arose  In  its  Inception,  while 
this  orlKlnally  was  a  mistake,  and  It  only 
becomea  fraudulent  from  the  fact  that  the 
defendant  is  willing  to  profit  thereby.  This 
being  a  purely  equitable  demand,  the  statute 
of  limitations  has  no  application. 

Nor  is  the  plaintiff  barred  by  laches.  The 
doctrine  of  laches  Is  founded  upon  prejudice 
to  the  defendant  He  has  sufFered  none. 
The  witnesses  to  the  actual  transaction  are 
all  Itriug.  The  testimony  of  those  dead  could 
not  aid  lilm  In  the  least.  He  gave  nothing 
for  the  property,  and  Is  in  statu  quo  without 
putting  him  there.  The  rights  of  Innocent 
third  pcurtlea  have  not  Intervened.  The  fact 
that  plaintiff  relied  on  the  statelnents  of  his 
agent  until  their  falsity  was  brought  to  her 
attention  by  her  grantee  cannot  be  taken  ad- 
vantage of  by  him.  No  man  can  take  ad- 
vantage of  his  own  wrong  or  duplicity  against 
those  who  assume  be  Is  honest  and  trust 
him  accordingly.  Not  until  his  duplicity  Is 
brought  home  to  them  by  facts  which  put 
them  on  their  guard  can  laches  be  imputed 
to  them.  She  trusted  him,  and  continued 
tbat  tioist  until  the  knowledge- that  she  had 
been  deceived  was  brought  home  to  her.  She 
having  been  deceived  by  them,  be  cannot 
take  advaotage  of  the  acts  of  himself  or  his 
agent.  It  is  said  that  she  had  the  same 
means  of  Information  he  possessed.  This 
is  not  true,  for  she  did  not  know  that  he 
would  take  advantage  of  her.  If  she  had 
known  it,  she  would  have  been  placed  on  her 
guard,  and  his  agent  could  not  have  misled 
her.  Real  Estate  Co.  ▼.  Claiborne.  97  Va. 
734,  750,  34  S.  E.  900.  Nor  does  the  doctrine 
of  laches  apply  in  this  case,  in  my  opinion; 
for  she  was  In  possession,  claiming  both  the 
legal  and  equitable  title,  and  his  deed  was  a 
mere  cloud  on  her  title.  18  Am.  &  Eng.  Enc. 
Law,  121.  On  page  125  of  the  last  citation 
It  is  said:  "Laches  will  not  be  imputed  to 
one  in  peaceable  possession  of  property  for 
delay  in  resorting  to  a  court  of  equity  to  es- 
tablish his  right  to  the  legal  title.  The  pos- 
session is  notice  to  all  of  the  possessor's  equi- 
table rights,  and  he  need  only  assert  them 
when  he  may  And  occasion  to  do  so."  Week- 
ly V.  Hardesty,  48  W.  Va.  89.  35  S.  E.  880; 
Coal  Co.  V.  Doran,  142  U.  S.  417,  12  Sup.  Ct 
2.T0,  35  L.  BM.  1063;  Ruckman  t.  Cory,  120 
U.  S.  387,  9  Sup.  Ct.  316,  32  L.  Ed.  728:  MiUs 
r.  Lockwood,  42  111.  Ill,  118:  Maders  v. 
Liwrence,  49  Hun,  361,  2  X.  Y.  Supp.  159; 
Wiswall  V.  Hall,  3  Paige,  313;  Hall  v.  Erwln, 
00  Barb.  349.  The  plaintiff's  possession  of 
tlie  land,  including  the  oil  and  gns,  has  never 
been  disturbed.  Defendant  did  not  attempt 
to  assert  his  title  thereto  until  after  she  had 
leased  the  same,  and  her  posst?f;slon  is  still 
undisturbed;  for  the  South  Penn  Oil  Compa- 
ny would  not  attempt  to  develop  the  same 
until  they  had  direct  authority  from  her  to 
do  so. 


The  law  being  plainly  against  the  defend- 
ant the  court  cannot  do  otherwise  than  re- 
verse the  decree  complained  of,  and  enter  a 
decree  reforming  the  deed  In  controversy  by 
striking  therefrom  the  words  "oil  and  gas" 
as  interlined  therein,  and  remand  the  case 
for  disposition  of  the  funds  in  the  hands  of 
the  special  receiver,  which  is  accordingly 
done. 

POPFENBARGER,  J.  I  concur  in  the  de- 
cision of  this  case  for  the  reason  that  the 
defendant  has  failed  to  testify  and  exculpate 
himself  from  the  charge  concerning  directions 
as  to  the  method  of  obtaining  options  and 
conveyances  of  oil  and  gas,  and  as  to  wheth- 
er there  Is  a  mistake  in  the  deed.  His  si- 
lence may  be  due  wholly  to  his  belief  that 
his  contradiction  of  this  testimony  is  unnec- 
essary, or  that  it  is  not  such  as  calls  upon 
him  to  speak,  and  he  may  be  entirely  guilt- 
less of  what  Is  charged.  But  the  court  can- 
not act  as  his  guardian  or  protector  in  re- 
spect to  a  thing  which  he  should  have  done, 
if  It  could  have  been  done,  and  speak  for 
him.  In  the  absence  of  his  silence,  the  evi- 
dence would  be  far  from  satisfactory.  There 
are  few  cases  in  which  deeds  and  other  sol- 
emn writings  have  been  permitted  by  the 
courts  to  be  contradicted  and  altered  or  can- 
celed upon  oral  testimony,  when  the  evidence 
did  not  show  admission  on  the  part  of  the 
defendant  of  mistake  or  fraud,  or  show  facts 
and  circumstances  from  which  such  admis- 
sion was  clearly  Inferable. 

BRANNON,  J.  I  acquit  Brown  of  any 
fraud.  My  opinion  is  that  Plant  took  the 
option  from  Mrs.  Nutter,  using  a  printed 
form  Including  coal,  oil.  and  gas,  and  that 
when  Chapin  drew  the  deed  he  used  a  printed 
blank  having  only  coal  in  its  granting  clause, 
and  interlined  "natural  gas  and  oil"  to  agree 
with  the  option.  It  is  not  claimed  that 
Brown  was  present  when  either  option  or 
deed  was  executed.  Plant  took  them.  Brown 
merely  found  the  Instruments  as  they  were. 
But  though  this  is  the  case,  there  stands  the 
evidence  of  Mrs.  Nutter  that  she  refused  to 
sign  with  oil  and  gas  In  the'  option,  and  di- 
rected, the  words  "natural  gas  and  oil"  to  be 
stricken  out.  There  stands  the  evidence  of 
Brown's  agent.  Plant  that  Mrs.  Nutter  did 
so,  and  that  he  so  promised  to  change  the 
option.  This  is  coiifirmed  by  young  Nutter, 
who  says  his  father  refused  to  sign  the  deed 
with  those  words  In.  There  stands  the  evi- 
dence of  a  disinterested  witness.  Flowers, 
showing  that  Mrs.  Nutter  went  to  Brown  to 
protest  against  oil  and  gas  being  in  tlie  op- 
tion, and  demanding  that  they  bo  waived  by 
Brown.  There  stands  the  fact  that  Mrs.  Nut- 
ter gave  a  deed  of  trust  to  some  one  except- 
ing, only  cool,  not  oil  and  gns,  a  strong  cir- 
cumstance to  show  that  she  believed  she  had 
not  optioned  oil  and  gas. 

Can  we  arbitrarily  reject  and  discredit  this 
evidence  witliout  any  adverse  showing? 
True,  there  are  certain  i^pijttires  of  improba-- 
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bllity  In  the  evidence;  but  that  evidence  of 
Flowers  and  the  deed  of  trust  confirm  clr- 
cuiustantlally  the  evidence  of  Mrs.  Nutter 
and  Plant  In  the  specific  point  that  oU  and 
gas  were  not  to  be  In  the  option,  and  of 
course  the  deed  must  follow  the  option. 
There  remains  the  fact,  discarding  intention- 
al fraud,  tliat  the  option,  by  Plant's  mistake 
In  omitting  to  erase  those  words,  does  not 
do  what  it  was  inteoded  to  do.  This  point 
we  cannot  change,  luless  we  arbitrarily  dis- 
regard evidence. 

As  to  laches.  I  would  apply  It,  If  Brown 
had  given  evidence  that  the  interview  with 
Mrs.  Nutter  was  In  1893;  but  under  the  evi- 
dence time  Is  too  sliort. 


BROWN  V.  NORFOLK  &  W.  RT.  00. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1902.) 

LIBEI^PRIVILEGED   COMMUNICATION- 
MALICE  -EVIDENCE. 

1.  The  publication  of  au  order  discharging 
an  employ^  of  a  railroad  with  the  statement 
that  he  had  been  dismissed  for  Intimating  that 
an  officer  of  the  company  had  used  insulting 
language  in  speaking  of  another  officer,  aud 
that  such  intimaticu  was  untrue,  which  order 
was  published  after  inquiry  and  investigation, 
was  a  privileged  communication. 

2.  Where  a  communication  is  privileged,  the 
party  oonceruing  whom  it  is  made  has  the  bur- 
den of  proof  of  showing  that  the  party  making 
it  availed  himself  of  the  occasion  not  for  the 
purpose  of  protecting  his  interests,  but  to  grati- 
fy his  malice. 

3.  A  statement  published  by  a  railroad  com- 
pany that  an  employ^  bad  been  dismissed  for 
mtimating  that  an  officer  of  the  company  had 
made  insulting  reflections  as  to  another  officer, 
which  was  proved  to  be  untrue,  dors  not  show 
language  so  violent  or  so  dlsproportioned  to  the 
occasion  as  to  raise  an  inference  of  malice,  no 
extrinsic  evidence  of  malice  being  shown. 

Error  to  circuit  court  Pulaski  county. 

Action  by  H.  M.  Brown  against  the  Nor- 
folk &  Western  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  0.  Wysor  and  D.  S.  Pollock,  for  plain- 
tiff In  error.  A.  A.  Phlegar,  for  defendant 
In  error. 

KEITH,  P.  Plaintiff  in  error.  Brown,  had 
been  a  fireman  In  the  employment  of  the 
Norfolk  &  Western  Railway  Company  for 
several  years,  and  was  well  esteemed.  In 
July,  1898,  he  was  directed  to  take  an  en- 
gine from  Radford  to  Bluefleld,  to  be  used  In 
drawing  an  excursion  train.  This  engine  had 
been  standing  in  the  roundhouse  at  Radford 
without  protection,  and  was  In  a  rusty  and 
filthy  condition.  Brown  endeavored,  as  he 
states,  to  clean  It  by  the  use  of  oil  and  waste 
cotton,  but  was  unable  to  do  so.  When  the 
engine  arrived  at  Roanoke,  its  condition  was 
reiwrted  to  Henretta,  the  road  foreman  of 
en-tines,  who  summoned  Brown  before  him. 
Brown  reported  to  Henretta  in  obedience  to 
the  summons,  and  stated  to  him  that  he  had 
done  his  best  with  the  moans  at  bis  disposal, 
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and  thereupon,  as  Brown  alleges,  Henretta 
used  the  following  language:  "Newman 
(meaning  S.  D.  Newman,  a  master  mechanic 
in  the  employment  of  the  railway  company), 
the  damn  son  of  a  bitch,  is  the  cause  of  all 
this  trouble.  He  ought  to  have  had  that  «i- 
glne  Jacket  lyed  off,"— meaning  that  he  ought 
to  have  had  It  washed  with  lye,  in  order  to 
remove  the  rust  and  filth.  Brown  repeated 
the  remark  which  Henretta  was  alleged  to 
have  made  In  the  presence  of  several  other 
employes  of  the  railway  company,  and  It  'was 
finally  communicated  to  Newnukn.  There- 
upon Newman  called  upon  Brown  with  reter- 
euce  to  it,  and  Brown  gave  him  a  written 
statement  of  the  occurrence  as  above  nar- 
rated. When  Newman,  shortly  thereafter, 
met  Henretta,  he  asked  him  about  this  state- 
ment, and  Henretta  denied  it  and  asked  him 
to  get  a  written  statement  from  Brown,  and 
send  it  to  him,  which  was  done.  Henretta 
also  got  a  statement  from  Dickerson,  who 
was  present  at  the  interview  between  Brown 
and  himself,  and  then  wrote  to  Pearce,  divi- 
sion master  mechanic,  the  following  letter: 

"The  attached  papers  are  self-explaining. 
I  have  only  to  state  that  FU'eman  H.  M. 
Brown  has  told  a  deliberate  lie.  Hr.  Dicker- 
son  was  witness  to  all  my  remarks  when  I 
was  investigating  Fireman  Brown's  'neglect 
to  properly  clean  engine  706.  His  statement 
Is  attached.  The  papers  are  banded  you,  that 
proper  discipline  may  be  applied.  Yours 
truly,  F.  B.  Henretta." 

Pearce  looked  Into  the  matter,  aud  report- 
ed the  result  of  his  Inquiry  In  the  following 
letter  to  W.  H.  Lewis,  superintendent  of  mo- 
tive power: 

"Further  concerning  the  case  of  engine  No. 
706,  which  you  will  remember  came  out  on 
an  excursion  train  In  a  very  dirty  condition, 
fireman  claiming  he  worked  two  hours  clean- 
ing the  engine,  and  engineman  stating  that 
he  put  ten  minutes  on  it,  please  note  attach- 
ed, from  which  it  appears  that  Fireman 
Brown  tried  to  get  even  by  intimating  that 
Mr.  Henretta  had  cast  reflections  on  the  fe- 
male ancestry  of  Mr.  Newman,  and  lied  about 
the  matter.  I  think,  under  circumstances, 
that  Mr.  Brown's  services  should  be  dis- 
pensed with  without  further  consideratliw. 
J.  S.  Pearce,  D.  M.  M." 

W.  H.  Lewis,  as  a  result  of  his  Investiga- 
tion, published  the  following  order: 

"A  fireman  has  been  dismissed  from  the 
service  for  Intimating  that  an  officer  of  the 
company  had  cast  reflections  upon  the  an- 
cestry of  another  officer,  which  was  proved 
to  be  untrue." 

For  tlie  publication  of  this  order  tbe  Nor- 
folk &  Western  Railway  Company  was  sued. 
Tlie  jury  rendered  a  verdict  against  the  de- 
fendant for  $5,000.  Subject  to  the  Judgment 
of  the  court  upon  the  demurrer  to  the  evi- 
dence, the  court  entered  Judgment  for  the  de- 
fendant, and  the  case  Is  before  us  upon  a 
writ  of  error  awarded  upon  the  petition  of 
the  plaintiff.  Brown. 

The  contention  of  tlie  railway  company  la 
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that  the  order  Issued  by  Lewis  discharging  ' 
Brown  from  the  service  of  the  company  and 
assigning  the  reason  for  bis  action  was  a 
privileged  communication,  for  which  the  de- 
fendant in  error  is  not  liable  in  damages,  iui« 
less  the  publication  was  malicious;  that  the 
company  acted  In  good  faltli,  after  due  in- 
Testlgation,  and  was  inspired  by  no  other 
motive  than  a  desire  to  promote  the  efficiency 
of  its  service,  and  to  give  necessary  informa- 
tion to  Its  employes. 

In  Chaffln  v.  Lynch,  83  Va.  10e»  1  S.  B. 
803,  it  was  held  that:  "To  Justify  publica- 
tion of  defamatory  matter,  the  occasion  must 
be  privileged,  and  must  be  used  Ixtna  fide, 
without  malice.  Whether  the  occasion  be 
privileged  Is  a  question  of  law  for  the  court 
Whether  It  has  beeu  used  bona  fide  is  a  ques- 
tion of  fact  for  the  Jury." 

We  think  it  plain  that  the  communicaticm 
wlilch  is  the  subject  of  controversy  here  was 
privileged.  Brown  had  made  a  statement 
with  reference  to  what  was  said  by  Iils  su- 
perior officer,  who  was  inquiring  into  the 
manner  in  which  his  duty  had  been  dis- 
charged. He  reported  that  Henretta  had  at 
that  interview  used  language  in  the  highest 
degree  Insulting  to  Newman,  a  co-employ& 
Henretta  denied  the  truth  of  the  statement 
It  was  Inquired  Into  in  a  due  and  orderly 
course  of  investigation,  and  the  conclusion 
reached  that  Brown's  version  of  the  affair 
-was  untrue.  Assuming,  for  the  moment,  that 
it  was  untrue,  it  cannot  be  doubted  that 
Brown  was  guilty  of  a  very  grave  offense 
tending  to  produce  lU  will,  discord,  and  strife 
among  the  employes  of  the  company.  If 
such  were  the  ease,  it  was  altogether  prop- 
er to  discharge  him  from  the  service,  and  due 
to  him  and  all  concerned  that  the  reason  for 
Ills  discharge  should  be  given,  so  as  to  fix 
the  blame  where  it  belonged,  and  to  exon- 
erate those  who  were  Innocent 

As  was  said  by  Judge  Lewis  In  Chaffln  t. 
Lynch,  supra:  "The  reported  cases  on  the 
subject  of  privileged  communications  are 
▼ery  numerous,  and  they  show  that,  while 
the  law  as  to  such  communications  Is  well 
settled,  its  application  to  particular  cases  is 
often  attended  with  difficulty.  They  also 
•how  that  the  law  in  this  particular  was  for- 
merly more  restricted  than  at  present,  the 
rule  having  been  gradually  extended,  on  the 
CTOund  that  it  is  to  the  interest  of  society 
that  correct  Information  should  be  obtained 
as  to  the  character  and  standing  of  persons 
with  whom  others  have  business  or  social 
relations;  so  that  it  Is  now  settled,  as  laid 
down  by  Baron  Parke  In  the  leading  case  of 
Toogood  T.  Spyring,  1  Cromp.,  M.  &  B.  181, 
that  a  communication  honestly  made  in  the 
performance  of  a  social  duty  is  no  less  privi- 
leged than  one  made  in  self-defense,  or  In 
the  pi'iiteotlon  of  one's  ow^n  interest.  And 
a  communication  made  under  such  circum- 
stances, and  without  malice.  Is  protected,  not- 
withstanding its  Imputations  be  false,  or 
founded  upon  the  most  erroneous  Informa- 
tion." 


Did  the  defendant  company  act  In  good 
faith  In  making  the  publication  complained 
of,  or  was  its  action  Inspired  by  malice? 

The  question  is  not  as  to  the  truth  or  fals- 
ity of  the  publication.  It  is  solely  a  question 
of  good  faith  on  the  one  hand  and  of  malice 
on  the  other.  In  the  Interview  between  Hen- 
retta and  Brown,  at  which  the  language  with 
reference  to  Newman  is  said  to  have  been 
used,  there  was,  in  addition  to  these  gentle- 
men, Dickerson  and  Stauffer.  Brown,  of 
course,  swears  that  his  account  of  the  Inter- 
view is  the  correct  one.  Henretta  denies 
that  It  Is  true,  and  says  tliat  the  language 
which  he  used  was  "that  it  Was  a  damn 
shame  for  Newman  to  let  the  engine  come 
out  in  that  fix."  Stauffer  says  that  he  was 
In  the  room  when  Brown  was  being  ques- 
tioned, not  more  than  five  or  sbc  feet  distant, 
and  that  be  did  not  hear  the  expression  at- 
tributed by  Brown  to  Henretta.  Dickerson 
says  that  be  was  present  at  the,  interview 
In  Henretta'a  office  when  Brown  was  called 
in;  that  he  was  not  paying  very  much  at- 
tention to  what  passed;  that  although  be 
was  within  a  few  feet  of  them,  he  did  not 
hear  Henretta  make  use  of  the  expression 
Imputed  to  him  by  Brown;  that  he  twice 
heard  him  say— once  at  the  office,  and  Just 
before  that  when  examining  the  enghie— 
"that  it  was  a  damn  shame  that  this  engine 
was  allowed  to  come  out  of  the  roundhouse 
In  such  condition." 

This  case  was  heard  in  the  trial  court  on  a 
demurrer  to  the  evidence,  but  the  plaintiff 
voluntarily  Joined  in  the  demurrer.  Whether 
he  could  have  been  compelled  to  Join  if  the 
action  bad  been  brought  for  common-law  libel 
simply  It  Is  unnecessary  to  decide.  Section 
2897  of  the  Code,  however,  provides  that  "all 
words  which,  from  their  usual  construction 
and  common  acceptation,  are  construed  as  in- 
sults and  tend  to  the  breach  of  the  peace, 
shall  be  actionable.  No  demurrer  shall  pre- 
clude a  Jury  from  passing  thereon."  The  lat- 
t»  provision  was  evidently  Inserted  for  the 
benefit  of  plaintiffs  in  actions  to  which  the 
section  is  applicable,  and  they  have  the  right 
to  waive  It  If  they  choose.  Counsel  for  the 
plaintiff  in  the  trial  court,  bearing  In  mind 
this  statute,  intended  to  waive  the  benefit  of 
It  expressly,  as  is  manifest  from  his  bill  of 
exceptions,  which  states  that  "after  the  evi- 
dence was  all  introduced  to  the  Jury  the  de- 
fendant demurred  to  the  testimony,  and  the 
plaintiff,  being  willing  to  Join  therein,  not- 
withstanding the  last  count  of  the  declaration 
[which  was  a  count  under  section  2897  of  the 
Code],  Joined  In  the  demurrer."  This  he  had 
a  right  to  do. 

Notwithstanding  the  fact  however,  that  the 
case  was  heard  on  a  demurrer  to  the  evi- 
dence, we  repeat  that  the  question  here  Is  not 
as  to  the  truth  or  falsity  of  any  statement 
made  in  the  published  order,  but  merely  as 
to  the  motive  and  Intent  by  which  the  rail- 
way company  was  inspired.  The  communi- 
cation being  privileged,  plaintiff  in  error  can 
Digitized  by  VjOOQIC 


666 


42  SOUTHEASTERN   BEPOBTEH. 


(Vt 


only  prevail  by  showing  tbat  the  defendant 
availed  Itself  of  the  occasion,  not  for  the  pur- 
pose of  protecting  its  Interests,  but  to  gratify 
Its  111  will.  Upon  this  Issue  the  burden  of 
proof  Is  upon  the  plaintiff  In  error. 

The  remarks  of  Judge  Lewis  In  Strode  v. 
Clement,  90  Va.  553,  19  S.  B.  177,  are  appli- 
cable In  this  case':  "There  Is  no  extrinsic 
evidence  of  malice,  such  as  an  antecedent 
gi-mlge,  or  previous  disputes,  or  anything  of 
that  sort,  between  the  parties;  but  the  con- 
tention is  that  the  language  used  by  the  de- 
fendant is  of  Itself  evidence  of  malice.  Un- 
doubtedly, strong  or  violent  language  dls- 
proportioned  'to  the  occasion  may  raise  an 
inference  of  maUce,  and  thus  lose  the  privi- 
lege tbat  otherwise  would  attach  to  it  But 
when  the  occasion  Is  privileged  the  tendency 
of  the  courts  Is  not  to  submit  the  words  to 
a  too  strict  scrutiny,  but  rather  to  view  them 
in  the  light  of  the  facts  as  they  appeared  to 
the  defendant;  for  the  question  is,  not 
whether  the  Imputations  are  true,  but  wheth- 
er the  words  are  such  as  the  defendant  might 
have  honestly  employed  imder  the  circum* 
stances." 

In  this  case  there  is  no  extrinsic  evidence 
of  malice,  nor  Is  the  language  complained  of 
so  violent  or  disproportloned  to  the  occasion 
as  to  raise  an  inference  of  malice.  In  other 
words,  there  Is  no  evidence  of  malice.  If 
the  issue  before  the  jury  had  been  as  to 
the  truth  of  Brown's  account  of  what  passed 
between  Henretta  and  himself,  the  evidence 
would  have  required  a  verdict  establishing 
as  true  Henretta's  version,  though  a  verdict 
in  favor  of  the  truth  of  Brown's  statement 
could  not  with  propriety  have  been  disturbed 
by  the  court  (Tyree  v.  Harrison  [Va.]  42  S. 
E.  295);  bnt  the  fact  that  the  publloatioD 
complained  of  was  only  made  after  the  con- 
troversy between  Brown  and  Henretta  had 
been  investigated,  and  that  it  embodies  the 
results  of  that  Inquiry  in  accordance  with  the 
weight  of  evidence,  clothed  In  temperate  and 
decorous  language.  In  the  absence  of  any 
extrinsic  fact  or  circumstance  having  such 
tendency,  leaves  the  case  stripped  of  any  evi- 
dence to  support  the  charge  of  malice,  and 
the  presumption  tbat  the  publication  was 
made  In  good  faith  must  prevnil. 

In  Tyree  v.  Harrison,  supra,  the  Jury  ren- 
dered a  verdict  for  the  plaintiff  in  an  action 
for  libel.  The  court  set  aside  that  verdict, 
and  at  a  subsequent  trial  rendered  judgment 
for  the  defendant.  Thereupon  the  plaintiff 
ol>ta!ued  a  writ  of  en-or  to  this  court,  which 
reversed  the  case,  and  entered  Judgment  for 
tlie  plaintiff  upon  the  first  verdict.  It  was 
there  held  that  it  was  for  the  jury  to  say 
which  account  was  true,— that  given  by  Ty- 
ree, or  that  given  by  Harrison;  that  the 
jury.  In  the  exercise  of  their  function,  had 
seen  fit  to  accept  as  true  the  statement  of 
Tyree;  and  that,  according  to  his  account, 
the  language  used  was  so  sti'ong,  violent,  and 
abusive  ns  to  wnrruiit  an  inference  of  malice, 
and  destroy  the  privilege  that  would  other- 
wise attach  to  the  communication,  or,  at  the 


least,  that  this  court  was  unable  to  say  that 
the  verdict  of  the  Jury  was  so  plainly  against 
the  weight  of  evidence  as  to  Justify  the  in- 
terference of  the  court. 

In  the  case  under  consideration  we  are  not 
called  upon  to  consider  the  weight  or  prepon- 
dertance  of  evidence.  There  is  no  extrinsic  evi- 
dence of  malice,  and  the  language  of  the  com- 
munication of  which  complaint  is  made,  and 
the  manner  of  its  publication,  do  not  Justify 
the  Imputation  of  malice,  but  rather  tend  to- 
repel  it.  It  does  not  name  the  person  at  whom 
it  is  directed.  Tt  states  in  language  as  mild  as 
could  have  been  employed  the  conclusion  of 
the  person  charged  with  the  duty  of  making 
the  investigation,  and  tbat  conclusion  was 
warranted  by  the  preponderance  of  evidence, 
which  hicludes  the  testimony  of  every  dis- 
interested witness  present  upon  the  occasion. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  complained  of  should  be 
affirmed. 


FRANK  V.  FRANK. 

(Supreme  Court  of  Appeals  of  Thrgiula.    Nov. 
20,  1002.) 

BONDS— DELIVERT. 

1.  Where  a  debtor,  a  short  time  before  hi» 
death,  executed  bonds  for  the  amouiit  of  bis 
debts,  and  placed  them  in  the  hands  of  another 
to  be  delivered  at  his  death  to  the  obligees 
named  therein,  the  obligor  paitiug  with  all 
dominion  over  them,  the  delivery  was  sufficient. 

Appeal  from  ch-cult  court,  Rockingham 
county. 

Sipe  ft  Harris  and  W.  H.  Bertram,  for  ap- 
pellant. O.  B.  Roller,  D.  H.  U  Martz,  and 
Wlnfleld  Llggatt,  for  appellee. 

KEITH,  P,  Henry  Frank,  a  short  time 
before  his  death,  caased  six  bonds,  each  for 
the  sum  of  $250,  to  be  written,  signed,  and 
placed  in  the  bands  of  William  Miller,  to  be 
delivered  at  his  death  to  the  obligees  therein 
named.  The  bonds  are  in  the  f<dlowlng 
form: 

"f2o0.oo/„„ 

"One  day  after  date  I  promise  to  pay  to 
Luvema  Ellen  Frank  two  hundred  and  fifty 
dollars,  for  value  received  of  her,  and  I  here- 
by waive  the  homestead  exemption  aa  to  this 
debt. 

"Witness  my  hand  and  seal  this  the  9th 
day  of  May,  1901. 

"[6  cts.  Revenue  Stamp.] 

"Henry  Frank.    [Seal.P' 

In  two  of  the  bonds  Luvema  Ellen  Frank 
was  named  as  the  obligee,  one  of  which  was 
delivered  to  her  in  person  immediately  upon 
its  execution.  After  the  bonds  were  written, 
Henry  Frank  executed  bis  will.  In  which  he 
provides  tbat  all  of  his  Just  debts  shall  be 
paid,  and  then  disposes  of  the  residue  of  his 
estate.  This  will  was  duly  attested,  and 
there  is  no  controversy  concerning  It.  The 
sole  question  for  our  decision  is,  were  the 
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bonds  deUTered  by  tbe  testator  In  his  life- 
time? 

Tbree  -wltnesaeB  were  present  with  Henry 
Frank,— Benjamin  F.  Ralston,  wbo  wrote  tbe 
bonds,  3.  W.  Miller,  and  Lewis  EV  Swank. 
According  to  the  testimony  of  Ralston  and 
Swank,  the  bonds  were  written  and  signed. 
The  will  was  then  written  and  signed,  and 
then  Henry  Frank  delivered  tlie  bonds  and 
will  to  Miller  for  safe-keeping;  tbe  bonds  to 
be  by  blm  delivered  upon  the  death  of  Henry 
Frank  to  the  obligees  named  therein,  and 
the  will  given  to  the  executors  therein  named. 
Miller's  recollection  of  the  transaction  is 
that  the  bonds  and  will  were  delivered  to 
him  to  be  by  him  at  the  death  of  Henry 
Frank  given  to  the  executors  named  in  the 
will,  with  Instructions  to  deliver  the  bonds 
to  the  obligees  therein  named. 

There  is  no  material  conflict,  thowfore, 
among  these  tluree  witnesses,  who  are  the 
only  witnesses  to  the  transacdmi.  Tbe  only 
difference '  between  the  testimony  of  Miller 
and  that  of  Ralston  and  Swank  Is  that,  ac- 
cording to  his  recollection,  be  was  instructed 
to  deliver  the  bonds  and  will  to  tbe  execu- 
tors, with  instructions  that  the  bonds  should 
be  delivered  to  the  obligees;  while  according 
to  the  testimony  of  Ralston  and  Swank  the 
bonds  were  to  l>e  delivered  by  Miller  to  those 
entitled  to  them.  The  delivery  seems  to 
have  been  unconditional  and  absolute.  Tbe 
obligor  parted  with  all  dominion  over  them. 
The  obligees  were  his  cblldren  who  had  re- 
mained with  him,  and  rendered  service  to 
him,  after  they  had  attained  the  age  of  21 
years.  It  was  his  declared  purpose  to  com- 
pensate them  for  this  service.  He  regarded 
it  as  a  debt,  and  put  the  evidence  thereof  in 
the  most  solemn  form.  There  Is  not  a  cir- 
cumstance In  the  record  indicative  of  any 
purpose  to  impose  any  condition  npon  the 
complete  delivery  of  these  bonds,  except  that 
they  were  to  be  placed  in  the  hands  of  the 
obligees  after  his  death. 

"Delivery  is  an  indispensable  requisite  to 
tbe  validity  of  a  deed.  It  may  be  done  by 
acts  or  words,  or  by  both,  by  the  grantor 
himself,  or  by  another  with  the  grantor's 
authority,  to  the  grantee  personally,  or  to  a 
a  stranger  with  suljsequent  ratification,  al- 
though it  do  not  reach  the  grantee  until  after 
tbe  death  of  the  grantor."  Shep.  Touch.  57, 
58. 

The  delivery  must  be  in  the  lifetime  of  the 
grantor,  and  yet  there  may  be  an  Inchoate 
delivery  In  the  grantor's  lifetime,  which  will 
become  absolute  on  his  death.  Jackson  v. 
Leek,  12  Wend.  107;  Stone  v.  Duvall,  77  ni. 
475;  Foster  v.  Mdnsfleld,  3  Mete.  (Mass.)  412, 
37  Am.  Dec.  154. 

"Wbere  a  deed  is  left  with  a  third  person, 
with  instructions  to  hold  it  until  tlie  gran- 
tor's death,  and  then  to  deliver  it  to  the  gran- 
tee, the  weight  of  authority  seems  to  be  in 
favor  of  the  doctrine  that,  if  there  is  no  res- 
ervation by  the  grantor  of  the  privilege  of 
recalling  the  deed  before  his  death,  but  If  he 
delivers  it  to  the  depositary  with  the  abso- 


lute and  final  determination  that  It  shall  tak» 
effect  when  the  contingency  of  his  death  hap- 
pens, it  will  become  operative  upon  its  deliy- 
«ry,  after  hla  death,  to  the  grantee,  and  sncb 
delivery  will  relate  back  to  the  prior  deliv- 
ery for  the  purpose  of  passing  the  grantor's 
title."  Wheelwright  T.  Wheelwright,  2  Mass. 
454,  3  Am.  Dec.  86. 

As  we  have  seen,  the  delivery  to  Miller  was 
unconditional.  There  was  no  reservation  of 
a  right  to  recall  the  bonds.  They  were  pla- 
ced in  his  hands  to  be  delivered  upon  the 
obligor's  death  to  the  obligees,  and  that  was 
done.  It  is  immaterial  here  whether  tbe  de- 
livery to  Miller  is  to  be  regarded  as  a  de- 
livery In  escrow,  bo  that  the  bonds  l>ecam« 
effectual  wily  upon  the  delivery  by  Miller  to 
the  obligees,  or  whether  they  were  to  be  re- 
garded aa  presently  binding  upon  tbe  obligor; 
and  therefore  w^  shall  not  consider  the  an- 
thorities  In  which  that  distinction  Is  discuss- 
ed. 

We.  are  of  opinion  that  there  is  no  eiTor 
in  the  decree  of  tbe  circuit  courts  which  is 
afilrmed. 


STUART  V.  PBNNIS. 

(Supreme  Ck>urt  of  Appeals  of  Viiginla.     Kov> 
20,  1902.) 

SALE  OF  REALTY— BREACH  OF  CONTRACT— 
DAMAQES. 

1.  The  measure  of  damages  on  breach  of  con- 
tract for  tbe  sale  and  conrerance  of  real  es- 
tate is  the  contract  price,  aud  not  the  differ- 
ence between  the  contract  price  and  the  mar- 
Icet  value  of  the  property  at  the  time  of  the 
breach;  aud  the  vendor  can  on^  recover  the 
purchase  money  actually  paid  and  interest 
thereon. 

Sn-or  to  drcnlt  court,  Russell  county. 

Action  by  D.  0.  Stuart  against  Mrs.  S.  P. 
Pennls.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  J.  Stuart  aud  Wm.  B.  Burns,  for  plain- 
tiff in  error.  W.  W.  Bird  and  Henry  &  Gra- 
ham, for  defendant  In  error. 

CAIIDWELL,  J.  This  is  a  writ  of  error 
to  a  judgment  in  an  action  of  trespass  on 
tbe  case  In  assumpsit  on  a  contract  entered 
into  between  plaintiff  In  error,  D.  C.  Stuart, 
and  defendant  in  error,  Mrs.  S.  P.  Pennls, 
on  the  24th  day  of  December,  1802,  for  the- 
sale  and  purchase  of  standing  timber  at  a 
stipulated  price  per  tree.  It  Is  the  sequel 
of  a  suit  in  equity  between  the  same  par- 
ties, which  was  twice  appealed  to  this  court, 
—once  in  1885,  when  it  was  determined  that 
the  growing  trees  constituted  a  part  of  the 
soil,  and  that  the  contract  was  for  such  an 
interest  in  land  that  a  bill  for  Its  specific 
enforcement  would  lie  (91  Va.  688,  22  S.  B. 
509);  again  in  1809,  when  the  decree  of  the 
circuit  court  dismissing  complahiaut's  bill  up- 
on its  merits  was  affirmed,  after  being 
amended  so  as  to  permit  him  to  bring  bis 
action  at  law  upon  the  contract  If  he  should 
be  so  advised   (33  S.   E.   1015);    whereupon 

plaintiff  in  error  Instituted  this 
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his  declaration,  besides  the  common  counts 
In  aiisumpBit,  contains  a  8i)eclal  count  upon 
the  express  contract  of  the  parties,  as  fol- 
lows: 

"And  for  this,  also,  that  whereas,  the  plain- 
tiff and  defendant  entered  into  a  contract 
which  is  in  the  words  and  figures  following,  to 
wit: 

"  'Contract 

"  'Bought  of  Mrs.  S.  P.  Pennls  all  Ppplar  tim- 
ber between  her  residence  and  Mrs.  E.  C.  Car- 
ter's, and  between  the  Meade  road  and  the 
Jessee's  Mill  road,  and  running  with  the  top  of 
Copper  Ridge,  and  measuring  twenty-four  inch- 
«s  in  diameter  inside  the  bark,  and  up,  and  as 
much  as  thirty-two  feet  of  merchantable  tim- 
ber at  three  dollars  per  tree,  and  all  other 
poplar  on  her  place  of  the  same  measurements 
and  specificatioua,  at  two  dollars  per  tree.  Also 
white  oak,  ash,  and  encumber  trees  on  her 
place,  of  same  dimensions,  at  one  dollar  and 
fifty  cents  per  tree. 

"  'All  timber  is  to  be  free  from  knots  and  all 
other  visible  defects.  Three  years  is  the  time 
allowed  for  removing  timber  from  land.  One 
hundred  dollars  is  to  be  paid  January  1,  1893, 
and  the  remainder  to  be  paid  as  the  timber  is 
taken  away.  The  timber  is  to  be  inspected  and 
marked  as  soon  as  practicable. 

"'December  24th,  1892.' 

"And,  the  plaintiff  and  defendant  having  en- 
tered into,  signed,  and  delivered  each  to  the 
other,  in  duplicate,  the  contract  as  above  set 
out,  the  plaintiff  afterwards,  to  wit,  on  the  2d 
day  of  January,  1803,  attempted  to  inspect  and 
mark  the  timber  sold  by  said  contract,  but  was 

Srevented  and  prohibited  by  the  defendant  from 
oing  80. 

"And  the  plaintiff  afterwards,  to  wit,  on  the 
8d  day  of  January,  1893,  tendered  to  the  de- 
fendant the  sum  of  one  hundred  dollars,  the 
amount  to  be  paid  to  the  defendant  by  the 
plaintiff  under  me  terms  of  the  contract  afore- 
said, whereupon  the  defendant  refused  to  re- 
ceive it,  or  to  in  any  way  comply  with  her  said 
contract.  Thereupon  the  plaintiff  deposited  the 
said  sum  in  bank  to  the  credit  of  the  defendant, 
and  notified  her  of  such  deposit. 

"The  plaintiff  further  avers  that  he  has  at 
all  times  been  ready  and  willing  to  perform 
said  contract,  and  has  offered  to  do  all  things 
incumbent  upon  him  by  the  terms  thereof.  The 
-defendant  hath  refused,  and  still  doth  refuse, 
to  perform  the  contract  on  her  part,  or  to  do 
any  of  the  things  incumbent  upon  her  to  do  by 
the  terms  thereof,  to  the  damage  of  the  plain- 
tiff *2,500. 

"And  therefore  he  brings  his  suit." 

At  the  trial,  upon  defendant  in  error's  plea 
of  non  assuinpsit,  plaintiff  in  error  Introdu- 
ced evidence  as  to  the  market  value  of  the 
timber  at  the  time  of  the  contract  and  at 
the  date  of  the  breach  thereof,  which  evl- 
-dence,  upon  motion  of  defendant  In  error, 
the  court  excluded,  on  the  ground  that  the 
-contract  price  was  the  measure  of  damages 
recoverable  In  the  case,  and  not  the  difference 
between  the  contract  price  and  the  real  val- 
ue at  the  date  of  the  contract  or  the  market 
value  at  the  time  of  the  breach,  to  which 
ruling  plaintiff  In  error  excepted. 

Plaintiff  In  error  also  offered  In  evidence 
a  deed  from  defendant  In  error  to  one  Ma- 
son, dated  November  14,  1896,  conveying  a 
part  of  the  land  upon  which  a  portion  of  the 
timber  referred  to  In  her  contract  with  plain- 
tiff in  error  of  December  24,  1892,  set  out 
above.  Is  located,  and  to  the  Introduction  of 
Which  deed  defendant  In  error  objected,  the 


objection  was  sustained,  and  plaintiff  In  er- 
ror ;igaln  excepted.  These  two  exertions 
are  made  the  grounds,  respectively,  of  phtln- 
tiff  in  error's  first  and  second  assignments 
of  error,  and  will  be  considered  In  Inverse 
order. 

With  reference  to  the  second  assignment 
of  error,  it  is  only  necessary  to  say  that,  as 
the  deed  was  not  executed  until  nearly  five 
years  after  the  breach  of  the  contract  suea 
on.  It  was  Irrelevant,  and  was,  therefore, 
properly  excluded. 

The  subject-matter  of  the  contract  being 
real  estate  iStuart  v.  Pennis,  supra),  the  gen- 
eral rule  pertaining  to  damages  recoverable 
by  a  vendee  from  a  vendor  on  a  breach  of  a 
contract  Cor  the  sale  and  conveyance  of  real 
estate,  or  for  a  breach  of  a  covenant  to  war- 
rant the  title  to  real  estate  conveyed.  Is 
applicable  unless  the  case  can  be  brought 
wltltlu  some  exception  to  the  general  rule. 

In  Thompson's  Ex'r  y.  Guthrie's  Adm'r,  9 
Leigh,  101,  33  Am.  Dec.  225,  following  Stout 
T.  Jackson,  2  Rand.  132,  Threlkeld's  Adm'r 
T.  FItzhugh's  Ex'z,  2  Leigh,  451,  Mills  v.  Bell 
8  CaU,  320,  and  the  leadbig  English  case  of 
Flureau  v.  ThomhUl,  2  W.  Bl.  1078,  It  la 
shown  that  the  rule  is  as  applicable  to  ex- 
ecutory contracts  as  to  those  executed,  and 
that  the  vendee  Is  not  mititled  to  more  dam- 
ages than  the  purchase  money  he  has  actu- 
ally paid  and  Interest  thereon.  "For  this," 
says  the  opinion  In  that  case,  "he  ought  to  be 
compensated.  If  the  land  falls  In  value;  and 
no  more  than  compensated  If  It  rises.  Such 
a  rule  offers  no  temptation  to  the  vendor  to 
violate  his  contract,  because,  if  he  has  a  good 
title,  the  vendee  can  claim  specific  perform- 
ance In  a  court  of  chancery,  Instead  of  bring- 
ing his  action  at  law." 

It  Is  true,  as  pointed  out  In  the  argument 
of  the  case  at  bar,  the  doctrine  announced  hi 
Flureau  v.  Thomhill  and  Thompson's  B^x'r  v. 
Guthrie's  Adm'r  has  not  been  uniformly  fol- 
lowed In  the  supreme  court  of  the  United 
States  and  several  of  the  state  courts,  but  It 
has  been  recognized  as  a  settled  doctrine  In 
a  number  of  decisions  by  this  court,  viz.: 
Wilson  V.  Spencer,  11  Leigh,  271;  Newbrougb 
V.  Walker,  8  Grat  16,  56  Am.  Dec.  127; 
Chick  V.  Green,  77  Va.  835;  Sheffey's  Ex'r  v. 
Gardiner,  79  Va.  313;  Abemathy  v.  Phillips, 
82  Va.  769,  1  S.  E.  113;  Conrad  T.  Bfflnger, 
87  Va.  59,  12  S.  E.  2,  24  Am.  St  Rep.  646; 
and  Roller  v.  EfBnger's  Ex'r,  88  Va.  641,  14 
S.  E.  337. 

It  Is  contended,  however,  that  the  rule  does 
not  extend  to  the  case  of  a  party  who  simply 
refuses  to  perform  his  contract  In  order  to 
secure  a  more  advantageous  bargain;  and 
Wilson  V.  Spencer,  supra,  is  relied  on  as  sus- 
taining this  view.  The  opinion  of  the  court 
in  that  case,  instead  of  departing  from  or 
qualifying  the  rule  laid  down  In  Thompson's 
Ex'r  V.  Guthrie's  Adm'r,  supra,  distinctly  rec- 
ognized it  as  well  established,  and  sustained 
the  ruling  of  the  lower  court  allowing  proof 
as  to  the  value  of  the  land  at  the  time  of  the 
breach,  upon  grounds  that  do  not  existin  the 
g itizcd  by  >^ O UVT t^ 
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case  at  liar,  viz.:  First,  tbe  vendor  baring 
title  to  the  land  In  bad  faith  disabled  himself 
to  perform  his  contract  to  conyey  to  his  ven- 
dee by  conveying  to  another;  second,  the  ac- 
tion was  upon  a  bond  conditioned  to  convey 
a  tract  of  land,  the  breach  assigned  being  a 
failure  to  convey,  and  there  -was  no  agreed 
price  stated  In  the  bond;  and,  third,  the  de- 
fendant, instead  of  objecting  to  the  proof 
offered  by  the  plaintiff  as  to  the  value  of  the 
land  at  tbe  time  of  the  breach,  entered  Into 
tbe  controversy  as  to  the  value  at  that 
period,  and  offered  evidence  to  reduce  the 
price  at  that  date. 

The  elalKtrate  opinion  adheres  to  tbe  rule 
laid  down  In  Thompson's  Ex'r  v.  Guthrie's 
Adm'r,  but  treats  the  case  under  considera- 
tl(Mt  as  coming  within  an  exception  to  that 
rule. 

Mr.  Minor,  discussing  this  subject,  and  cit- 
ing a  number  of  authorities,  among  which  are 
the  Virginia  cases  to  which  we  have  referred. 
Including  Wilson  v.  Spencer,  supra  (2  Mln. 
Inst.  865),  says:  "But  nothing  can  lie  allow- 
ed for  the  loss  of  a  bargain,  even  thougb 
there  may  have  been  an  actual  increase  in 
the  n;iarket  value  of  the  land,  and  much  less 
where  the  loss  is  of  a  pm-ely  specujatlve  char- 
acter, as  of  profits  which  he  (the  plaintiff) 
might,  perhaps,  have  realized  by  advanta- 
geous employment  of  the  property,  or  other- 
wise." Again,  on  page  866,  It  is  said:  "And 
it  will  be  observed  that  for  the  most  part  the 
best  standard  whereby  to  determine  the 
value  of  the  land  is  the  purchase  money;" 
citing,  among  others,  the  case  of  Wilson  r. 
Spencer.  He  then  sets  out.  as  held  in  Wil- 
son V.  Spencer,  tliat  an  exception  to  the  rule 
is  where  the  vendor's  breach  of  contract  re- 
sults, not  from  bis  misfortune  in  proving  to 
be  not  entitled  to  land  of  which  he  believed 
himself  to  be  the  owner,  but  from  his  mis- 
conduct,  or  from  his  undue  precipitancy;  as, 
for  example,  where  he  had  subsequently  con- 
veyed to  another  person,  or  where  he  has  en- 
tered into  a  contract  to  sell  before  he  had 
himself  acquired  title  to  tbe  land. 

Suppose,  then,  It  were  conceded  In  this  case 
that  plaintiff  In  error,  under  the  declaration 
he  has  filed,  had  tbe  right  to  have  the  evi- 
dence adduced  by  him  to  show  a  purpose  on 
the  part  of  defendant  in  error,  in  refusing  to 
perform  her  contract,  to  secure  a  more  ad- 
vantageous bargain,  considered  by  the  Jury, 
was  It  sufficient  to  take  the  case  from  the 
control  of  the  general  rule  we  have  been  dis- 
cussing, and  bring  it  within  tbe  exception 
8t.ated  by  Mr.  Minor  and  in  Wilson  v.  Spen- 
cer? We  thinlc  not.  The  contract  sued  on 
states  the  price  of  the  timber  per  tree  as 
agreed  on  between  the  parties.  Defendant 
in  error  owned  the  timber  and  the  land  upon 
which  It  stood  when  she  entered  into  the  con- 
tract, and  still  owned  both  at  the  time  of  its 
alleged  breach,  and  tbe  special  breach  al- 
leged is  that  plaintiff  In  error  "on  the  2d 
day  of  January,  1893,  attempted  to  inspect 
■and  mark  the  timber  sold  by  the  said  con- 
tract, but  was  prevented  and  prohibited  by 


the  defendant  from  doing  so."  If  there  be 
any  evidence  in  the  record  from  which  it 
might,  perhaps,  have  been  inferred  that  de- 
fendant in  error,  "for  the  purpose  of  making 
a  more  advantageous  bargain,"  refused  to 
allow  the  timber  to  be  inspected  and  marked. 
It  appears  in  her  letter  of  January  2,  1893, 
Introduced  In  evidence  by  plaintiff  in  error, 
addressed  to  him  as  "Dear  Dale,"  in  which 
she  says:  "I  have  decided  to  ask  you  to  let 
me  out  of  our  timber  trade.  *  •  ♦  My 
neighbors,  I  bear,  are  selling  poplar  trees  at 
$5.00.  Besides  this,  I  need  tbe  money  for 
my  timber  at  once.  You  can  spend  your 
time  as  mrofltably  in  some  other  affair,  and 
let  me  keep  my  timber,  and  get  more  for  It, 
if  I  can,  from  somebody  else."  A  letter  of 
later  date,  also  introduced  by  plaintiff  in  er- 
ror, shows  that  she  thought  be  bad  let  her 
off. 

Viewing  the  case,  therefore.  In  tbe  light  of 
the  facts  and  circumstances  surrounding  it. 
Including  those  intended  to  be  shown  by  the 
evidence  ruled  out  by  the  learned  Judge  be- 
low, we  see  nothing  to  take  the  case  from  the 
control  of  the  general  rule  that  tbe  measure 
of  damages  is  the  contract  price,  and  not  tbe 
difference  between  the  contract  price  and  the 
market  value  of  the  property  at  the  time  of 
the  breach. 

Plaintiff  in  error  having  admitted  at  the 
trial  that  he  had  gotten  back  the  $100  de- 
posited by  him  in  bank  to  tbe  credit  of  de- 
fendant in  error,  and  therefore  had  paid 
notliing  on  the  contract,  tbe  verdict  of  tbe 
Jury  is  In  accordance  with  the  law  and  evi- 
dence in  the  case,  and  the  Judgment  la  af- 
firmed. 


NICHOLAS  «t  aL  v.  NICHOLAS  et  al.* 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1902.) 

GIFT    or    LAND— POSSESSION— IMPROVEMENTS 
—EFFECT— SUPPORT  OF  FATHER. 

1.  Under  Code,  S  2418,  providing  that  no  es- 
tate of  inheritance  or  for  a  term  of  years  shall 
be  conveyed,  unless  by  deed  or  will,  nor  shall 
any  right  of  conveyance  accrue  to  the  donee  of 
land  uuder  a  gift  not  in  writing,  though  fol- 
lowed by  possession  aud  improvement  of  the 
land,  where  a  father  placed  a  son  iu  posses- 
sion of  land  after  the  enactment  of  that  sec- 
tion, and  tbe  son  improved  said  land,  be  ac- 
quired no  title  thereto. 

2.  There  is  no  Implied  contract  by  a  father 
to  pay  his  sou  for  board  and  attention  tw- 
nished  him. 

Appeal  from  circuit  court,  Bockingham 
county. 

Suit  between  George  M.  and  W.  S.  Nicho- 
las and  Frank  L.  Nicholas  and  others.  From 
the  Judgment,  George  M.  and  W.  S.  Nicho- 
las appeal.    Beversed  in  part. 

Winfield  Liggett  and  Marshall  McCormick, 
for  appellants.  Sipe  &  Harris  and  John  B. 
Boiler,  for  appellees. 

*For  opinions  on  petitions  to  rehear,  see  11  B.  B. 
866. 
t  1.  See  OUU,  vol.  U,  Cent.  Dig.  {S  43,  *«..«. 
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KEITH,  P.  J.  B.  Nicholas  was  seised 
during  his  lifetime  of  several  parcels  of  real 
estate  In  the  county  of  Rockingham.  He 
gave  one  of  these  tracts,  valued  at  $7,000, 
to  his  son  Charles  H.  Nicholas.  The  donee 
was  put  In  possession  about  the  year  1880, 
and  thereafter  placed  valuable  improvements 
upon  it,  and  exercised  exclusive  ownership 
over  It  until  bis  father's  death. 

In  1872  the  father  placed  J.  J.  Nicholas, 
another  son,  in  possession  as  tenant  of  what 
Is  known  as  the  "Palmer  Tract,"  consisting 
of  125  acres.  In  1887  his  father  proposed  to 
htm  that  he  sbould  take  this  tract  at  $10,000, 
fS.OOO  of  which  was  to  be  treated  as  an 
advancement,  and  $2,000  to  be  paid  after 
his  father's  death,  and  one-quarter  of  tbe 
grain  raised  upon  the  place  was  to  be  paid 
to  tbe  father  during  his  lifetime  In  Ueu  of 
Interest  After  this  arrangement,  3.  J.  Nicho- 
las exercised  complete  ownership  over  tbe 
property,  made  Improvements  upon  it,  and 
has  ever  since  remained  In  possession. 

With  respect  to  the  land  claimed  by  P. 
h.  Nicholas,  the  evidence  falls  to  establish 
&  parol  gift  to  him  prior  to  the  lat  day  of 
May,  1888,  but,  on  the  contrary.  It  appears 
that  he  was  placed  in  possession  of  the  lands 
of  which  he  now  datms  to  be  tbe  owner 
after  that  date. 

The  circuit  court  entered  a  decree  which 
declares  that  Charles  H.  Nicholas,  J.  J.  Nicho- 
las, and  Frank  L.  Nicholas  shall  be  quieted 
in  the  possession  and  ownership  of  the  re- 
spective tracts  of  land  held  by  them.  Froln 
tills  decree,  George  M.  and  W.  8.  Nicholas 
appealed. 

We  are  of  opinion  that  with  respect  to 
BO  much  of  the  decree  as  confirms  the  title 
of  Charles  H.  Nicholas  and  J.  J.  Nicho- 
las there  is  no  error,  but  that  the  decree  is 
erroneous  in  so  far  as  it  undertakes  to  es- 
tablish the  claim  and  quiet  the  title  of  Frank 
L.  Nicholas  to  the  home  place,  of  230  acres; 
the  evidence  being  too  vague  and  indefinite 
to  support  his  contention,  which,  in  our  Judg- 
ment, is  put  at  rest  by  section  2413  of  the 
Code,  which  Is  as  follows: 

"No  estate  of  inheritance  or  freehold,  or 
for  a  term  for  more  than  five  years.  In  lands, 
shall  be  conveyed  unless  by  deed  or  will,  nor 
shall  any  voluntary  partition  of  lands  by  co- 
parceners, having  such  an  estate  therein, 
be  made,  except  by  deed;  nor  shall  any 
right  to  a  conveyance  of  any  such  estate  or 
term  in  land  accrue  to  the  donee  of  the  land 
or  those  claiming  under  him,  under  a  gift 
or  promise  of  gift  of  tbe  same  hereafter 
made  and  not  in  writing,  although  such  gift 
or  promise  be  followed  by  possession  there- 
under and  improvement  of  the  land  by  the 
donee  or  those  claiming  under  him." 

Tbe  case  before  us  is  within  the  mischief 
aimed  at  by  the  section  Just  quoted.  Section 
2661,  which  treats  of  advancements  to  be 
brought  Into  hotchpot,  is  in  the  following 
words: 

"Where  any  descendant  of  a  person  dying 
intestate  as  to  his  estate  or  any  part  there- 


of, shall  have  received  from  sucn  mtestate 
in  his  lifetime,  or  under  his  will,  any  estate, 
real  or  personal,  by  way  of  advancement, 
and  he  or  any  descendant  of  his,  shall  cotne 
into  the  partition  and  distribution  of  the  es- 
tate with  the  other  parceners  and  distribu- 
tees, such  advancement  shall  be  brought  in- 
to hotchpot  with  the  whole  estate,  real  and 
personal,  descended  or  distributable,  and 
thereupon  such  party  shall  be  entitled  to  his 
proper  portion  of  the  estate,  real  and  per- 
sonal." 

The  two  sections  above-  quoted  most  be 
read  together.  "The  true  notion  of  an 
advancement  is  a  giving  by  anticipation  tbe 
whole  or  a  part  of  what  Is  supposed  a  child 
will  be  entitled  to  on  the  deafli  of  a  parent" 
Chinn  v.  Murray,  4  Grat  887.  A  gift  then, 
by  a  father  to  a  child,  of  real  estate,  since 
the  1st  of  May,  188S,  or  a  promise  of  a  gift 
"hereafter  made  and  not  In  writing,  although 
such  gift  or  promise  be  followed  by  posses- 
sion thereunder  and  improvement  of  the  land 
by  the  donee  or  those  claiming  under  him," 
carried  with  it  no  right  to  a  conveyance  of 
the  land  to  the  donee.  The  terms  of  section 
2413  seem  necessarily  to  embrace  such 
transactions  as  that  under  investigation,  and 
the  cases  cited  by  the  revlsors  in  connection 
with  that  section  show  that  gifts  of  land 
by  a  parent  to  a  child  were  within  the 
contemplation  of  those  who  prepared  the  sec- 
tion. Burkholder  v.  Ludlam,  30  Grat  255, 
32  Am.  Rep.  668;  Stokes  v.  Oliver,  76  Va. 
72;  Griggsby  v.  Osborne,  82  Va.  371.  In- 
deed, Judge  Burks,  one  of  the  revisers,  in 
speaking  of  the  change  wrought  by  section 
2113  of  the  Code,  says: 

"Even  a  piarol  gift  of  land,  if  possession 
was  taken  by  the  donee  and  a  large  expendi- 
ture was  made  by  him  in  improving  the  land, 
was  treated  in  equity  as  a  valid  sale,  and  was 
allowed  to  be  set  up  on  oral  testimony  alone. 
This  was  a  most  prolific  source  of  fraud. 

"Voluntary  partition,  also,  of  land  by  co- 
parceners, was  considered  as  not  within  tbe 
operation  of  the  statute  requiring  a  deed  to 
convey  an  estate  of  inheritance  or  freehold, 
and  therefore  partition  by  parol  was  upheld. 

"In  both  of  these  instances  the  law  was 
changed  by  the  revision  so  as  to  require  writ- 
ing." 4  Reports  Virginia  State  Bar  Ass'n 
(1801)  pp.  117,  lis. 

We  are  also  of  opinion  that  th»e  is  no 
error  in  the  decree  rejecting  the  claim  of 
Frank  L.  Nicholas  for  board  and  attention 
to  his  father  during  his  lifetime.  The  com- 
missioner reported  against  this  claim,  the 
circuit  court  concurred  with  the  commission- 
er, and  the  evidence  is  not  such  as  to  war- 
rant us  in  reversing  its  decree  upon  this 
point.  Stonebumer  v.  Motley,  95  Va.  784. 
30  S.  E.  364,  and  Jackson's  Adm'r  ▼.  Jack- 
son, 96  Va.  165,  31  S.  E.  78. 

The  decree  complained  of  should  be  re- 
versed in  so  far  as  it  undertakes  to  estaUish 
the  title  of  Frank  L.  Nicholas  to  the  home 
place,  and  in  all  other  respects  affirmed. 
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PARTLOW  T.  MCKLITER. 

<S(ipreine  Court  ot  Appeals  of  Virgiiiia.    Not. 

20.  1902.) 

APPBAIi-BKVIHiW— BXBCUTIOti— PROPBETY 

SUBJECT. 

1.  On  appeal  from  a  judgment  rendered  on 
trial  of  claim  by  third  person  to  propertj  lev- 
ied on  nnder  ezecntlon,  an  order  of  a  court  is- 
snccl  iu  a  cliancerr  cause,  the  record  of  which 
was  admitted  in  evidence,  cannot  be  reviewed. 

2.  Code,  S  2877,  provides  that,  if  any  person 
transact  business  in  his  own  name  witnont  any 
addition  as  "factor"  or  "asent,"  all  the  prop- 
ertv  and  stock  used  in  such  business  shall,  as 
to  his  creditor*,  be  liable  for  the  debts  of  such 
Iterson.  Code,  {  2466,  as  amended  by  Acts 
]891>-ld00,  p.  89,  provides  for  the  recording 
-of  mnuiments  of  title  valid  between  the  par- 
ties, but  void  as  to  purchasers  without  notices 
Held,  that  the  stock  of  one  doinr  business  in 
his  own  name  is  liable  for  his  debts,  though 
the  title  of  some  other  person  to  sncb  prop- 
erty be  of  record,  under  Code,  i  246S,  as 
amended. 

Error  to  bnstliigs  court  of  Staunton. 

Action  by  Ella  F.  Lickllter  against  Wllllain 
V.  Lickllter.  Judgment  for  plaintiff.  On 
levy  of  execution  Fannie  JX  Partlow  assert- 
ed title.  Judgment  for  plaintiff  In  execution, 
and  claimant  brings  error.    Affirmed. 

Patrick  &  Gtordon,  for  plaintiff  in  errw. 
8.  D.  Tlmberlake  and  J.  M.  Perry,  tor  de- 
fendant in  error. 

WHITTLE,  J.  The  salient  points  of  this 
-ease  are  as  follows: 

On  December  17,  1901,  a  -writ  of  fieri  fa- 
cias came  into  the  hands  of  the  sergeant  of 
the  city  of  Staunton,  issued  upon  a  Judg- 
ment confessed  that  day  by  William  F.  Uck- 
Uter  in  favor  of  BUa  F.  Lickllter  in  the 
hustings  court  of  that  city.  The  execution 
was  levied  on  personal  property  in  the  pos- 
session and  used  In  the  business  of  William 
V.  Lickllter,  but  to  which  Fannie  L.  Partlow 
asserted  title  by  virtue  of  a  bill  of  sale  exe- 
cuted by  William  F.  Lickllter  to  her,  and  re- 
corded prior  to  the  confession  of  Judgment. 

Upon  the  petition  of  the  officer,  and  in  ac- 
cordance witb  the  provisions  of  section  2999 
-of  the  Code, 'the  parties  were  convened  to 
the  January  term,  1902,  of  the  hustings  court 
for  the  determination  of  their  conflicting 
rights  and  claims  in  respect  to  the  property 
in  controversy. 

The  trial  of  the  case  was  had  before  a 
Jury  upon  the  following  Issues  directed  by  the 
court: 

"Whether  or  not,  at  the  time  the  execu- 
tion of  Ella  F.  Lickllter  against  William  F. 
Uckllter  was  levied  upon  the  goods  men- 
tioned in  the  officer's  return  thereon,  the  said 
William  F.  Lickllter  was  transacting  busi- 
nesB  as  a  trader,  with  the  addition  of  the 
words  'factor,'  'agent,'  and  'company*  or 
^Ca,'  and  failed  to  disclose  the  name  of  his 
principal  or  partner  by  a  sign  in  letters  easy 
to  be  read,  placed  conspicuously  at  the  house 
where  such  business  was  transacted,  and  also 
<by  notice  published  for  two  weeks  in  a  news- 


paper printed  In  the  city  of  Staunton;  or  if 
said  William  F.  Lickllter  transacted  such 
business  in  bis  own  name,  without  any  such 
addition,  and  acquired  or  used  said  goods 
In  said  business.'* 

In  the  interval  between  the  levy  of  the 
execution  and  trial  of  the  Issues  above  named 
Fannie  L.  Partlow  obtained  an  injunction 
from  the  Judge  of  the  circuit  court  of  Au- 
gusta county,  certified  to  the  hustings  court 
of  the  city  of  Staunton,  to  which  court  the 
bill  was  addressed,  enjoining  William  F. 
Lickllter  from  collecting  certain  accounts  and 
notes  mentioned  in  the  bill,  from  negotiating 
the  same,  and  from  interfering  with  the  prop- 
erty and  business  In  question.  The  sergeant 
and  Ella  F.  Lickllter  were  also  enjoined 
from  taking  ixwsesslon  of  the  property  or 
business. 

The  bill  was  not  a  bill  of  Interpleader,  bnt 
charged  that  the  officer  was  threatening  to 
interfere  with  and  take  possession  of  the 
business  and  property.  All  the  defendants 
answered  the  bill,  and  upon  notice  the  hus- 
tings court  dissolved  the  injunction. 

On  the  trial  of  the  Issues  before  the  Jury 
the  record  of  the  injuncticm  proceedings  was 
introduced  In  evidence,  and  was,  in  that 
aq>ect  alone,  incorporated  by  bill  of  excep- 
tions into  the  record  now  before  this  court 

By  their  verdict  the  Jury  returned  a  nega- 
tive response  to  the  first  inquiry  submitted, 
but  upon  the  second  Issue  rendered  the  fol- 
lowing verdict: 

"We,  the  Jury,  find  that  WllUam  F.  Lick- 
liter  did  transact  the  business  on  Oreenville 
avenue.  In  the  city  of  Staimton;  in  his  own 
name,  as  a  trader,  and  was  transacting  such 
business  in  his  own  name  at  the  time  of  the 
levy  of  the  execution  of  Ella  F.  Lickllter,  on 
the  17th  day  of  December,  1001,  and  did 
acquire  and  use  said  property  levied  upon  in 
said  business." 

There  was  a  motion  on  behalf  of  Fannie 
L.  Partlow  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  evidence,  which  motion 
the  court  overruled,  and  rendered  Judgment 
upon  the  verdict  In  accordance  with  the  pro- 
visions of  section  2998  of  the  Code. 

The  case  is  here  upon  writ  of  error  to  that 
Judgment 

It  is  also  sought  upon  this  record  to  re- 
view and  reverse  the  order  of  the  hustings 
court  dissolving  the  Injimction  in  the  chan- 
cery cause.  To  that  end  there  is  a  separate 
petition,  upon  which  an  appeal  was  granted 
by  one  of  the  Judges  of  this  court 

Of  that  branch  of  the  case  it  Is  sufficient 
to  observe  that  the  record  certified  by  the 
clerk  of  the  lower  court  does  not  purport  to 
be  the  record  of  the  chancery  cause  in  which 
the  appeal  Is  pending,  but  the  record  of  the 
law  case  in  which  the  chancery  proceedings 
were  Interpolated  as  part  of  the  evidence. 

This  attempt  to  review  or  attack  collat- 
erally the  order  of  a  court  in  a  cause,  the  rec- 
ord of  which  Is  only  before  this  court  aa 
evidence  In  another  case.  Is  not  permissible. 
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Spotts  V.  Com..  85  Va.  531.  630.  8  S.  E.  375; 
Powers  ▼.  Iron  Co.  (Va.)  41  S.  E.  807,  800. 

The  appeal  In  tbe  chancery  cause  must, 
therefore,  be  dismissed,  as  having  been  Im- 
providently  allowed. 

Tbe  Issues  referred  to  were  regularly  sub- 
mitted to  the  Jury  upon  correct  Instructions, 
the  verdict  Is  sustained  by  the  evidence,  and 
there  was  no  error  In  the  refusal  of  the  lower 
court  to  set  aside  the  verdict 

Tbe  remaining  question  for  decision  is 
whether  the  second  paragraph  of  section  2877 
of  the  Code  applies  to  a  case  in  which  the 
title  of  the  owner  of  the  property  levied  on 
la  evidenced  by  a  recorded  bill  of  sale.  The 
language  of  the  provision  Is:  "Or  if  any  per- 
son transact  such  business  in  his  own  name, 
without  any  such  addition,  all  the  property, 
stock,  and  choses  In  action  acquired  or  used 
In  snch  business  shall,  as  to  the  creditors  of 
anjr  such  person,  be  liable  for  the  debts  of 
such  person." 

It  is  insisted  that.  If  the  statute  be  held 
ai^licable  to  such  case.  It  Is  In  conflict  with 
section  2466,  amoided,  p.  80,  Acts  18e»-1900. 

Tliat  section  occurs  In  chapter  109  of  the 
Code,— tbe  registry  statute,— which  inrovides 
for  the  recordation  ot  mnnimoits  of  title  in 
general,  and  of  sundry  other  transactions  af- 
fecting the  title  to  property,  vaUd  between 
the  parties,  bnt  declared  to  be  void  as  to 
purchasers  for  valuable  consideration,  with- 
out notice,  and  creditors,  until  and  except 
from  tbe  time  that  they  are  duly  admitted 
to  record. 

Section  2877  falls  In  a  different  category. 
It  Is  found  In  an  Independent  chapter,  which 
deals  with  a  restricted  dass,— partners,  part- 
nership associations,  factors,  agents,  and 
traders,— and  was  passed  In  the  Interest  of 
trade  and  commerce.  It  operates  chiefly  up- 
on shifting  stocks  of  goods,  wares,  and  mer- 
chandise bought  for  the  express  purpose  of 
dally  Indiscriminate  sale,  and  constantly 
l'h^nglng  hands;  property  dlfflcult  of  accu- 
rate description,  and  Impoeslble  of  continued 
Identification  through  the  medium  of  the  reg- 
istry laws.  To  undertake  to  apply  those 
laws  to  that  class  of  dtlsens  and  to  that 
species  of  property.  If  their  enforcement  were 
practicable,  would  operate  as  an  embargo  on 
trade. 

Other  mischiefs  and  inconveniences  Intend- 
ed to  be  prevented  by  the  statute  are  imlnted 
out  in  tbe  recent  cases  of  Hoge  v.  Turner, 
06  Va.  624,  32  S.  E.  291,  and  Edmunds  v. 
Piano  Co.,  97  Va.  588.  34  S.  B.  472,  In  which 
section  2877  is  construed.  On  the  other  hand, 
tbe  section  affords  the  true  owner  simple  and 
effectual  means  of  protecting  his  property 
(provisions  which  would  be  quite  nnneces- 
sary  if  he  is  already  protected  by  recording 
bis  title). 

In  the  case  of  Hoge  r.  Turner,  in  discuss- 
ing the  subject  of  ownership,  the  court  said: 
"The  language  of  the  statute  la  plain,  a.- 
plicit,  and  Imperative.  It  leaves  no  room  for 
axception  or  qiutllflcatlon.    If  any  person,  as 


is  alleged  In  this  case,  transact  business  as  a 
trader  in  bis  own  name  with  the  addition 
of  the  word  'agent,'  or  In  his  own  name  with- 
out such  addition,  and  fall  to  comply  wltb 
the  provisions  of  the  statute.  It  makes  all 
the  property,  stock,  and  choses  in  action  ac- 
quired or  used  in  such  business  absolutely 
liable  for  his  debts,  whether  contracted  In 
the  particular  business  or  not,  and  without 
regard  to  knowledge  by  the  creditor  of  tbe 
principal,  if  principal  there  be.  Knowledge 
or  want  of  knowledge  plays  no  part  in  tbe 
application  of  the  statute.  That  is  an  imma- 
terial matter." 

The  conclusion  from  that  statem^it  of  the 
law  is  irresistible  that  knowledge  or  notice  ot 
ownership,  actual  or  constructive,  will  not 
exempt  the  property  from  liability  for  debts 
of  the  party  In  possession  and  conducting  tbe 
busiue&s.  To  hold  otherwise  would  be  to  In- 
graft upon  tbe  statute  an  exception  not  war- 
ranted by  the  language,  and  tend  to  defeat 
Its  manifest  object 

The  case  of  Edmunds  v.  Piano  Co.  Is  re- 
lied on  to  sustain  tbe  contrary  view,  but  the 
decision  is  not  susceptible  of  that  construo 
tion.  It  is  true,  in  describing  the  status  of 
some  of  the  property  Involved  in  that  litiga- 
tion, the  fact  Is  adverted  to  that  It  was  con- 
signed to  the  Hobble  Piano  Company  for  sale 
under  written  contracts  which  were  not  re- 
corded. But  the  liability  of  the  property  for 
the  debts  of  the  defendant  company  was  not 
placed  upon  that  ground,  nor  was  the  lan- 
guage there  employed  intended  to  overrule  or 
modify  the  doctrine  announced  In  the  previ- 
ous case  in  that  particular. 

It  follows  from  the  foregoing  views  that 
there  is  no  error  in  the  Judgmoit  complained 
of,  and  It  must  be  affirmed. 


STEVENSON  r.  HENKLB. 

(Supreme  Court  of  Appeals  ot  Virginia.    Nov. 

20.  1902.) 

TAXATION— A8SBSSMBNT— MISTAKE  IN  NAMB- 
BFFBCT  ON  TAX-SALE  OWNE^^S— APPEAL. 

1.  An  assessment  to  the  "Basic  City  Chilled 
&  Boiler  Iron  Works  Co.,"  while  the  name  ot 
the  owner  at  tbe  time  was  the  "Basic  Cit; 
Chilled  Roll  &  Iron  Works,"  wi^s  not  insaffi- 
cient,  80  as  to  nallify  all  sabseqaent  proceed- 
ings, where,  as  a  matter  of  fact,  it  was  shown 
that  the  true  owner  had  full  knowledge  ot  all 
the  proceedings  cnlminatinK  in  the  tax  deed  to 
the  property,  and  inteuded  to  redeem  the  prop- 
erty, and  there  was  no  other  company  with  a 
like  name,  or  one  at  all  similar,  doing  business 
or  owning  property  in  tbe  county,  and  it  was 
further  snown  that  the  property  had  been  as- 
sessed in  the  same  manner  before,  and  the 
taxes  paid  by  the  owner. 

2.  Under  Code,  i  459,  providing  that  the 
clerk  of  every  conn^  or  corporation  conrt  shall 
make  out  a  list  of  deeds,  giving  the  names  of 
the  grantors  and  grantees,  except  mortgages  and 
deeds  of  trust,  which  lists  are  to  be  sent  to  the 
commissioners  tor  their  counties  in  assessioK 
property,  realty  should  be  assessed  in  name  of 
owner,  and  not  of  trustee. 

3.  Only  such  alleged  errors  as  are  involved  in 
the  record,  aud  have  been  considered  by  the 
loww  court,  can  be  reviewed  on  appeal 

Digitized  by  VjOOQIC 


Va.) 


STEVENSON  v.  HENKLE. 


673 


4.  Code,  t  661,  providing  that  a  right  acqnir- 
«d  on  tax  sale  shall  stand  in  the  grantee  in  a 
tax  deed  as  It  was  vested  in  the  party  assessed 
for  the  taxes,  refers  to  the  character  of  the 
title  in  the  grantee  tu  such  deed,  whether  in 
fee  simple  or  otherwise,  and  does  not  provide 
that  the  purchaser  shall  take  the  land  subject 
to  the  Hens  resting  thereon  at  the  time  the 
taxes  were  assessed. 

Appeal  from  circuit  court,  Augusta  comity. 

Salt  by  one  Stevenson  against  F.  L. 
Henkle.  Decree  for  defendant,  and  plain- 
tiff appeahs.    Affirmed. 

J.,  J.  L.  &  B.  Banmgardner,  for  appellant 
Elder  &  Elder  and  J.  M.  Perry,  for  appellee. 

HARRISON,  J.  By  deed  dated  November 
5,  1896,  the  Basic  City  Chilled  Roll  &  Iron 
Works,  a  corporation  created  by  the  laws  of 
Virginia,  became  the  owner  of  the  property 
Involved  in  this  controversy,  consisting  of 
about  four  acres  of  land,  and  improvementB 
thereon,  situated  at  Basic  City,  Va. 

On  the  6th  day  of  December,  1895,  that 
company  conveyed  the  property  to  the  Cen- 
tral Trust  Company  of  Camden,  N.  J.,  in 
trust  to  secure  100  bonds,  of  $1,000  each. 
This  deed  of  trust  was  recorded  In  the  county 
court  clerk's  office  of  Augusta  connty. 

Und«  the  head  of  "Table  of  Town  Lota  In 
the  Town  <a  Basic  City,  In  the  County  of 
Augusta,  In  South  River  Magisterial  Dis- 
trict," this  property  was  assessed  for  taxa- 
tion In  the  name  of  "Basle  City  ObUled  & 
Roller  Iron  Works  Co."  The  taxes  for  1897 
being  delinquent.  It  was  listed  for  the  non- 
payment of  taxes  in  the  same  name  in  which 
it  was  assessed,  and  advertised  in  that  name 
for  sale  by  the  treasurer  of  Augusta  county. 
At  the  sale,  on  the  26th  day  of  December, 
1898,  between  the  hours  of  10  in  the  morning 
and  4  In  the  afternoon,  the  property  was 
knocked  ont  at  public  auction  to  F.  L.  Henkle 
for  tbe  sum  of  $62.74;  that  being  the  amount 
due  the  treasurer  thereon.  On  the  5th  day 
of  February,  1901,  after  the  period  allowed 
for  redemption  had  expired,  the  purchaser  at 
the  tax  sale  obtained  from  the  clerk  of  the 
connty  court  a  deed  of  conveyance,  and  bad 
the  same  duly  recorded.  It  appears  from 
this  deed,  regular  on  its  face,  that  all  formal- 
ities preceding  its  execution,  required  by  law, 
bad  l>een  complied  with. 

The  appellant,  who  is  a  Hen  creditor  of  the 
Basic  City  Chilled  Roll  &  Iron  Works,  se- 
cured by  and  claiming  under  the  deed  of 
trust  already  mentioned,  Instituted  this  suit 
in  March,  1901,  to  have  the  tax-title  deed  to 
the  appellee,  F.  L.  Henkle,  declared  void, 
upon  certain  grounds  set  forth  In  the  bill, 
and.  If  the  deed  should  be  held  valid,  then  to 
have  the  lien  of  the  trust  deed  under  which 
appellant  claims  declared  prior  in  dignity  to 
the  lien  of  the  taxes  for  the  enforcement  of 
which  the  sale  resulting  in  the  tax  title  deed 
was  made.  The  bill  assails  the  deed  under 
which  appellee  claims  upon  the  ground- 
First,  that,  prior  to  the  close  of  the  redemp- 
tion period,  the  Basic  City  Chilled  Roll  & 
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Iron  Works  was  Informed  of  the  tax  sale, 
and  determined,  in  accordance  with  its  duty 
in  the  premises,  to  redeem  the  property,  and 
that  in  pursuance  of  this  purpose  the  attor- 
ney and  agent  of  the  company  agreed  with 
Henkle,  the  purchaser,  that  b6  should  be 
paid  $76,08,— an  amount  somewhat  In  excess 
of  the  sum  to  which  he  would  be  entitled  un- 
der the  statute,— and  that  in  consideration 
thereof  Henkle  would  cancel  and  surrender 
all  rights  acquired  by  him  as  purchaser  at 
the  tax  sale;  that.  In  accordance  with  thi» 
agreement,  a  tender  of  the  sum  agreed  upon 
was  made  to  Henkle,  who  refused  to  accept 
It;  that  Henkle  should  be  required  to  accept 
the  $76.08,  which  had  been  kept  intact,  and 
carry  out  his  agreement,  by  releasing  and 
snrrendering  his  rights  under  the  tax-title 
deed. 

In  his  answer  the  appellee,  Henkle,  broadly 
and  emphatically  denies  that  be  ever  made 
the  alleged  agreement,  or  that  such  a  propo- 
sition was  ever  at  any  time  made  to  him. 
There  Is  no  evidence  in  the  record  tending  to 
support  this  allegation.  On  the  contrary.  It 
seems  to  have  been  abandoned  both  here  and 
in  the  court  below. 

The  second  ground  of  objection  to  the  deed 
alleged  in  the  bill  rests  upon  the  proposition 
that  In  the  assessment  of  this  property  there 
was  an  error  in  the  name  of  Its  corporate 
owner;  that  the  name  of  the  owner  at  the 
time  of  assessment  was  "Basic  City  Chilled 
Roll  &  Iron  Works,"  while  the  assessment 
was  to  the  "Basic  City  Chilled  &  Roller  Iron 
Works  Co."  On  account  of  this  variance  In 
name,  it  Is  further  alleged  that  the  appellee 
only  acquired  such  estate  as  was  vested  In 
the  person  assessed  with  the  taxes,  and  that 
as  the  taxes  were  assessed  against  the  "Basle 
City  Chilled  &  Roller  Iron  Works  Co.,"  and 
the  property  sold  as  the  jwoperty  of  that 
company,  there  passed  to  Henkle,  as  the  re- 
sult of  such  assessment  and  sale,  only  such 
property  as  was  vested  in  a  corporation  or 
partnership  of  that  name,  and  as  no  cor- 
poration or  partnership  bearing  the  name  of 
"Basic  City  Chilled  &  Roller  Iron  Works 
Co."  existed,  having  any  interest  In  or  right 
to  the  property  In  question,  no  right  or  title 
passed  by  virtue  of  the  tax-title  deed  to  the 
appellee. 

In  the  petition  for  appeal  it  is  further  con- 
tended that  this  error  in  the  name  of  the 
company  constitutes  a  material  irregularity, 
that  nullifies  all  subsequent  proceedings;  that 
It  was,  In  effect,  a  failure  to  give  notice  to  the 
true  owner  of  the  land  of  its  assessment  for 
taxation.  Its  return  as  delinquent.  Its  adver- 
tisement for  sale,  its  sale,  and  the  successive 
steps  leading  to  the  execution,  delivery,  and 
recordation  of  the  deed  to  appellee. 

The  authorities  generally  hold  that  If  a 
mistake  In  name  is  not  calculated  to  mislead, 
it  Is  immaterial  and  will  be  disregarded. 
The  underlying  principle  In  such  cases  Is 
that  a  person  whose  property  is  liable  to  as- 
sessment for  taxes  shall  not  be  permitted  to 
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evade  payment  of  bis  Jnst  proportloii  of  the 
public  burden  by  any  errors,  omiBsions,  or 
Irregrularities  tliat  do  not  prejudice  bis  rights. 
Westbampton  r.  Searle,  127  Mass.  502;  Lyle 
T.  Jacques,  101  111.  645;  State  v.  Matbewa. 
40  N.  J.  lAw,  269;  Tborndlke  v.  Inhabitants 
of  Camden,  82  Me.  39,  19  Atl.  95,  7  L.  B.  A. 
463;  State  y.  Diamond  Val.  Live  ^tock  & 
Land  Co.,  21  NeT.  86,  25  Pac.  448;  O'Neal 
Y.  Bridge  Co.,  18  Md.  1,  79  Am.  Dec.  669. 

In  the  case  at  bar  the  assessment  reads^ 
"Basic  City  Chilled  &  Roller  Iron  Works 
do.,"  Instead  of  "Basic  City  Chilled  RoU  & 
Iron  Works."  This  variation  In  the  name  in 
which  the  property  is  assessed,  from  the 
exact  style  of  the  company,  is  too  slight  to 
have  possibly  misled  the  Basic  City  Chilled 
Roll  &  Iron  Works  to  its  prejudice;  and,  as 
a  matter  of  fact,  It  is  abundantly  shown  that 
It  did  not  do  so.  There  is  no  evidence  tend- 
ing to  show  that  the  purchaser  at  the  tax 
sale  was  guilty  of  any  fraud,  concealment, 
oe  wrongdoing.  It  is  not  pretended  that  the 
taxes  for  which  the  property  was  sold  were 
not  chargeable  thereon,  or  that  they  had  been 
paid. 

The  contention  Is  that  because  the  owner 
of  the  property  Is  described  In  the  assess- 
ment, advertisement,  and  sale  as  the  "Basic 
City  Chilled  Roller  &  Iron  Works  Co.,"  In- 
stead of  "Basic  City  Chilled  Roll  &  Iron 
Works,"  all  proceedings  culminating  in  the 
deed  to  appellee  are  a  nullity.  That  the 
Basic  City  Chilled  Roll  &  Iron  Works  had 
full  notice  of  these  proceedings  is  not  de- 
nied. Indeed,  it  is  admitted  In  the  bill  that 
appellant  knew  of  the  sale  for  taxes,  and  in- 
tended to  redeem  the  property.  The  record 
shows  that  there  was  no  other  company  with 
like  name,  or  one  at  all  similar,  that  was  do- 
ing business  or  owning  property  in  Basic 
City  or  Augusta  county.  It  further  shows 
that  the  property  bad  before  1897  been  as- 
sessed In  the  same  manner  that  It  was  for 
1887,  and  the  taxes  paid  by  the  owner.  It 
further  appears  that,  prior  to  the  return  of 
the  property  as  delinquent  for  the  nonpay- 
ment of  taxes,  the  treasurer  of  the  county 
called  the  attention  of  D.  Ij^.  JosUn,  who  was 
the  president,  treasurer,  and  one  of  the  di- 
rectors of  the  company  to  which  the  property 
belonged,  to  the  fact  that  the  taxes  for  1897 
were  past  due  and  impald,  and  that  unless 
they  were  paid  the  property  would  be  re- 
turned delinquent  It  further  appears  that 
the  property  was  duly  advertised  for  sale, 
and  that,  in  addition  to  the  usual  advertise- 
ment, the  treasurer  mailed  a  copy  of  the  ad- 
vertisement to  D.  E.  JoBlin,  and  received  a 
letter  from  Joslln,  dated  February  4,  1899, 
in  which  he  says:  "I  have  not  as  yet  heard 
from  you  as  I  expected,  but  hope  that  you 
stopped  the  sale.  •  •  •  Please  send  me 
statement  of  taxes  due  on  properties  at  Basic 
City,  known  as  'Match  Factory,'  'Chilled 
Roll  Works,'  and  'Paper  Fabriqui,'  as  my 
intention  is  to  see  that  all  these  taxes  are 
paid  at  an  early  date."    The  treasurer  says 


he  Is  sure  that  in  reply  to  this  letter  he  told 
Joslln  that  the  "ChiUed  RoU  Works"  bad 
been  sold  as  advertised,  and  that  from  time 
to  time  afterwards   he  called  his  attention 
to  the  fact  that  the  property  had  been  sold, 
and  suggested  that  he  redeem  It     A  cop; 
of  the  advertisement  is  In  the  record,  and  Iti 
sufficiency  to  give  the   Basic  City  Chilled 
Roll  &  Iron  Works  full  notice  of  ev«ry  fact 
material  to  be  luiown   by  It  in  connection 
with  the  sale  Is  plain.     Besides,  as  already 
seen,  it  is  clear  that  Joslin,  president,  treas- 
urer, and  director  of  the  company,  actaally 
knew  that  the  property  was  to  be  sold,  knew 
a  few  weeks  after  the  sale  that  the  properly 
bad  been  sold,  and  promised  to  pay  the  taxes 
at  an  early  day.    Under  such  cbrcumstanceB, 
It  cannot  be  successfully  maintained  that  tbe 
Basic  City  Chilled  Boll  &  Iron  Works  was 
misled  or  prejudiced  by  the  slight  and  im- 
material change  of  Its  corporate  nanae  by  the 
officers  of  the  law  In  their  efforts  to  enforce 
the  collection  of  the  public  revenue.    The  ap- 
pellant realizing  this,  makes  tbe  further  con- 
tention in  his  petition  that  the  legal  title  to 
this  property  was  in  the  Central  Trust  Com- 
pany,  and  the\  beneficial  ownership  In  tbe 
creditors  secured  by  the  deed  of  December 
5,  1896;   that  the  Basic  City  ChlUed  RoU  & 
Iron  Works  only  owned  an  equity  of  redemp- 
tion; and  that  the  property  should  have  been 
assessed  In  the  name  of  the  trustee,  or  the 
benefldarles  under  the  trust  deed,  or  botli. 
In  such  manner  as  to  give  them  notice  of  the 
delinquency,  advertisement,  and  sale.     ThU 
contention  la  without  merit    No  such  mode 
of  assessing  pr(q;iert3r  is  known  to  our  law. 
On  the  contrary,  section  458  of  the  Code  pro- 
vides that  the  clerk  of  every  county  or  cor- 
poration court  shall  annually  make  out  a  list 
of  all  deeds  for  the  partition  and  conveyance 
of  land,  giving  the  names  of  the  grantors  and 
grantees,  except  deeds  of  trust  and  mort- 
gages to  secure  the  payment  of  debts.    These 
lists  are  sent  to  tbe  auditor  of  public  ac- 
counts, and  delivered  by  the  clerk  to  tbe 
commissioners  for  tbelr  guidance  in  assess- 
ing property.    The  other  sectl<»s  of  the  Code 
are  in  harmony  with  section  458,  and  ex- 
clude, by  implication,  the  idea  that  property 
must  be  assessed  In  tbe  name  of  the  trustee 
In  a  deed  of  trust  to  secure  debts,  or  In  the 
names  of  those  secured  In  such  deed.     The 
transfer  to  the  trustee  was  not  made  for  the 
purposes  of  taxation,  but  the  taxes  wer^ 
after  the  trust  deed,  as  before,  assessed  prop-     | 
erly  In  tbe  name  of  the  grantor  In  the  trust 
deed. 

Other  grounds  of  objectioa  to  the  proceed- 
ings culminating  In  the  tax  title,  and  under 
which  the  appellee  claims,  are  assigned  in 
the  petition  and  urged  Ui  argument,  but  they 
need  not  be  considered,  for  two  reasons: 
First  They  are  outside  of  the  case  made  by 
tbe  pleadings,  and  there  Is  nothing  in  tbe 
record  to  show  that  they  were  ever  brought  ' 
to  the  attention  of  the  court  below.  We  can 
only  consider  such  alleged  errors  as  are  in-     , 
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Tolved  In  the  record,  and  have  been  consid- 
ered and  passed  on  by  the  lower  court 
Union  Bank  t.  City  of  Richmond,  94  Va. 
316,  26  S.  E.  821.  Second.  Even  If  these  ob- 
jections were  within  the  case  made  by  the 
pleadings,  they  could  not  avail  appellant,  un- 
der the  express  language  of  the  statute  (Code, 
{  661,  as  amended  by  Acts  1899-1900,  p. 
1234).  Thmnas  t.  Jones,  94  Va.  756,  27  S.  E. 
813;  Coal  Co.  t.  Thomas,  97  Va.  627,  34 
8.  E.  486.  These  two  decisions  are  con- 
trolling authority  in  this  case  for  the  conclu- 
sion that  no  valid  objection  has  been  shown 
to  the  deed  in  question,  or  to  the  proceedings 
which  led  to  Its  execution. 

The  only  remaining  contention  InToIves 
the  order  of  priority  between  the  tax  lien 
and  the  lien  of  appellant  under  the  deed  of 
trust 

It  is  well  established  that  the  tax  lien 
has  priority,  and  that  a  tax  sale  is  made 
<>lear  of  prior  Incumbrances.  Simmons  y. 
Lyle's  Adm'r,  32  6rat  7S2;  Com.  v.  Ashlln's 
Adm'r,  95  Va.  145,  28  S.  B.  177;  Thomas  v. 
Jones,  supra.  These  cases  hold  that  the  tax 
Is  prior  in  dignity  to  judgment  Hens  and  to 
the  vendor's  lien.  There  is  no  distinction  In 
principle  between  the  cases.  For  the  same 
reason  that  the  tax  la  held  to  be  prior  in  dig- 
nity to  a  Judgment  lien  and  a  vendor's  lien,  It 
must  be  paramount  to  a  deed  of  trust  lien. 
Indeed.  It  is  said  In  Thomas  v.  Jones,  supra, 
that  taxes  are  prior  In  dignity  to  all  other 
Hens,— must  be  so  from  the  very  necessity  of 
the  case;  otherwise  the  state  would  be  power- 
less to  collect  her  revenue.  The  liens  upon 
the  land  would,  as  in  the  case  at  bar,  often 
be  greater  than  the  value  of  the  land,  and, 
the  tax  lien  being  inferior,  the  land  would 
escape  all  taxation.  The  provision  in  sec- 
tion 661  of  the  Code  that  "the  right  or  title 
to  such  estate  shall  stand  vested  in  the  gran- 
tee In  snch  deed  as  It  was  vested  In  the  par- 
ty assessed  with  the  taxes  or  levies  on  ac- 
count whereof  the  sale  was  made,"  refers  to 
the  character  of  the  title  that  shall  be  vest- 
ed In  the  grantee  in  such  deed,  whether  It  be 
a  fee  simple  or  otherwise.  It  has  no  refer- 
ence to  liens,  and  does  not  mean,  aa  con- 
tended, that  the  purchaser  talies  the  land 
■abject  to  the  liens  resting  thereon  at  the 
time  the  taxes  were  assessed. 

For  these  reasons,  we  are  of  opinion  that 
there  la  no  error  in  the  decree  complained  of, 
and  It  must  be  affirmed. 


VALLHY  TURNPIKE  00.  ▼.  MOORE. 

SAME  V.  STRICKLER. 

(Snpreme  Conrt  of  Appeals  of  Virginia.     Nov. 
20,  1902.) 

JUSTICE  OF  THE  PBACE-APPBALr-JURISDIC- 
nON— MANDAMUS. 
1.  Under  Code  Va.  |  2956,  an  appeal  from  an 
order  of  a  jastice  is  In  the  first  instance  to  the 
connty  or  corporation  court  of  the  county,  ex- 
cept in  a  case  invoiviug  the  constitutionaUty  of 
the  ordinance  or  by-law  of  a  corporation,  when 


the  appeal  is  cognizable  by  the  circuit  court 
having  jurisdiction  over  such  connty  or  cor- 
poration. Held,  that  a  litigant  claiming  a  right 
to  appeal  from  a  judgment  of  the  justice  to 
the  circuit  court  must  malie  it  appear  tliat  the 
case  comes  within  the  exception  of  the  stat- 
ute, in  which  case  the  appeal  lies  directly  to 
the  circuit  court,  and  not  through  the  county 
court. 

2.  Where  an  appeal  from  a  justice,  which 
should  have  been  taken  to  the  circuit  court, 
was  talseu  to  the  county  court,  the  county  court 
had  no  jurisdiction  to  order  its  removal  to  the 
circuit  court,  but  could  only  either  dismiss  the 
appeal  or  remand  the  case  to  the  justice. 

3.  Where  the  primary  object  of  the  litigation 
is  to  enforce  the  collection  of  money  demands 
(or  an  amount  below  the  jurisdiction  of  the 
supreme  court,  the  burden  is  on  appellants  to 
show  some  other  ground  of  jurisdiction. 

4.  An  order  of  the  couuty  court  dismissing 
an  appeal  from  a  justice  for  lack  of  jurisdiction 
is  not  a  final  order  from  which  an  appeal  will 
lie. 

5.  On  dismissal  by  the  county  court  of  an 
appeal  from  a  justice,  mandamus  is  the  pnn)- 
er  remedy  to  compel  the  court  to  proceed  to  the 
conclusion. 

Eirror  to  circuit  court  Augusta  connty. 

Action  by  the  Valley  Turnpike  Company 
against  one  Moore  and  by  the  same  plain- 
tiff against  one  Strickler.  Judgments  be- 
fore a  justice  for  plaintiff,  and  defendants 
appeal  to  the  county  court  The  case  Is 
removed  to  the  circuit  court,  and  from  an 
order  remanding  the  cases  to  the  connty 
court,  plaintiff  brings  error.    Dismissed. 

Sipe  &  Harris,  for  plaintiff  In  error.  Obas. 
D.  Harrison  and  D.  O.  Decbert,  for  defend- 
ants in  error. 

WHITTLE,  J.  These  cases.  Involving  cog- 
nate questions,  were,  by  agreement  of  coun- 
sel, heard  together. 

Both  originated  In  warrants  issued  by  a 
justice  of  the  peace  on  behalf  of  the  Valley 
Turnpike  Company  to  recover  of  the  defend- 
ants certain  tolls  alleged  to  be  due  by  them, 
respectively,  for  the  use  of  the  company's 
turnpike. 

In  the  flrst-named  case  Judgment  was  ren- 
dered for  the  plaintiff  for  the  full  amount 
of  its  account,  $10JS7,  with  Interest  and  costs, 
and  on  the  application  of  the  defendant  an 
appeal  was  allowed  to  the  county  court. 
After  the  case  reached  that  court,  the  at- 
torney for  the  company  made  affidavit  that 
he  verily  believed  the  constitutionality  of  an 
ordinance  or  by-law  of  the  company,  a  cor- 
poration, was  involved,  in  that  the  case  in- 
volved the  right  of  the  company  to  collect 
the  tolls  ordained  by  Its  duly  constituted  au- 
thorities as  proper  and  legal  tolls,  by  it 
under  the  law  entitled  to  be  received  from 
the  defendant  for  and  on  account  of  the 
travel  set  out  and  described  In  the  account 
sued  on.  Whereupon  the  county  court  on 
motion  of  the  company,  and  over  the  ob- 
jection of  the  defendant,  mtered  an  order 
removing  the  case  to  the  circuit  court 

In  the  second-named  case,  the  warrant, 
which  was  for  fl4.63,   was  tried  by   a  dlf- 

f  1  See  Mandamus,  vol.  33,  Cent  Dig.  i  74. 

Digitized  by  VjOOQIC 


676 


42  SOUTHEASTERN  REPORTBIB. 


(V«. 


ferent  Justice,  and  Jndgmait  rendered  for 
tlie  plaintiff  for  $3.52,  the  amount  due  for 
heavy  hauling,  with  Interest  and  costs;  the 
Justice  deciding  that  the  company  had  no 
right  of  action  for  the  charges  for  light 
travel. 

The  company  prayed  an  appeal  from  that 
Judgment  to  the  county  court,  which  was 
allowed. 

Similar  proceedings  to  those  In  the  first 
case.  Including  the  removal  of  the  case  to  the 
circuit  court,  were  had. 

At  the  hearing  the  chrcult  court,  being 
of  opinion  that  it  was  without  Jurisdiction  in 
the  premises,  remanded  both  cases  to  the 
county  court 

Appellant  seeks  to  have  these  orders  re-' 
viewed  upon  appeal  here. 

It  does  not  appear  how  the  company  has 
been  prejudiced  by  the  order  of  the  circuit 
court  In  the  first  case.  If,  as  it  maintains, 
the  county  court  has  no  Jurisdiction,  a  dis- 
missal of  the  appeal  for  that  reason  would 
leave  the  Judgment  of  the  Justice  hi  its 
favor  intact 

This  court  Is  confronted  at  the  threshold 
of  the  Inquiry  by  a  question  of  Its  own  Jurls- 
dictlou.  The  general  course  of  appeal  from 
an  order  or  Judgment  of  a  Justice  Is,  in 
the  flrat  instance,  to  the  county  or  corpora- 
tion court  of  the  county  or  corporation 
in  which  the  order  Is  made  or  Judgment 
rendered  (even  In  cases  which  may  be  ulti- 
mately carried  to  the  court  of  last  resort), 
except,  only,  that  in  a  case  involving  the 
constitutionality  or  validity  of  an  ordinance 
or  by-law  of  a  corporation  the  appeal  is 
cognizable  by  the  circuit  court  having  Juris- 
diction over  such  county  or  corporation. 
Code  Va.  f  2956. 

It  to  the  duty  of  a  Justice  from  whose 
Judgment  an  appeal  to  allowed  to  make  an 
entry  of  the  fact  upon  his  record,  and  to 
immediately  deliver  to  the  clerk  of  the  court 
which  has  cognizance  of  the  appeal  the 
original  warrant,  with  the  judgment  and 
name  of  the  surety  Indorsed  thereon,  to- 
gether with  all  exhibits  before  him  shovni 
at  the  trial.  Acts  1893-94,  p.  486.  For 
form  of  entry  of  appeal,  see  Mayo's  Onlde, 
p.  677. 

The  obligation  rests  upon  a  litigant  who 
claims  a  right  of  appeal  from  the  Judgment 
of  a  Justice  to  a  circuit  court,  to  make  it  ap- 
pear that  the  case  comes  within  the  excep- 
tion of  the  statute  regulating  the  general 
course  of  appeals;  that  is  to  say,  that  it 
involves  the  constitutionality  or  validity  of 
an  ordinance  or  by-law  of  a  corporation,  if 
it  does,  the  appeal  lies  directly  to  the  circuit 
court  and  not  through  the  medium  of  the 
county  court,  as  in  other  cases.  These  Ju- 
risdictional facts  must  be  made  to  appear 
before  the  Justice,  In  order  that  he  may 
determine  the  court  to  which  the  appeal  is  to 
be  certified,  and  to  what  clerk  he  must 
deliver  the  warrant  and  other  papers,  as 
required  by  statute. 


In  the  cases  under  consideration  tbla 
course  was  not  pursued,  but  in  the  one  in- 
stance the  defendant  and  in  the  otbw  the 
company,  appealed  to  the  county  court,  and, 
as  observed,  after  the  cases  were  received 
and  docketed  In  that  court,  the  company 
sought  to  remove  them  to  the  circuit  court 
upon  the  theory  that  they  ought  to  have 
gone  there  In  the  first  instance. 

There  to  no  authority  tor  that  practice 
in  this  state.  If  the  county  court  bad  no 
Jurisdiction  of  the  cases,— as  plaintiff  in 
error  insists,— it  had  no  power  to  order  their 
removal  to  the  circuit  court  Indeed,  the 
only  ordera  that  it  could  lawfully  make  in 
such  case  would  be  either  an  order  of  dis- 
missal for  want  of  Jurisdiction,  or  an  order 
remanding  the  case  to  the  Justice  for  such 
further  action  therein,  by  way  of  certifying 
the  appeal  to  the  circuit  court,  as  mls^t  be 
proper.  But  if,  on  the  other  hand,  the  counly 
court  had  Jurisdiction,  the  cases  could  only- 
he  removed  to  the  circuit  court  upon  notice, 
and  for  cause.    Code  Va.  {  8315. 

Where  the  Jurisdiction  of  the  circuit  court 
is  Invoked  under  the  exception  contained  in 
section  2956  of  the  Code,  it  is,  as  remarked, 
not  a  case  for  removal  at  all,  but  for  original 
appeal  from  the  order  or  judgment  of  die 
Justice  to  that  court. 

The  ground  of  appeal  originally  reUed  on 
by  appellant  was,  under  section  2966  of  the 
Code,  that  the  constitutionality  or  validity  of 
an  ordinance  or  by-law  of  a  corporation  was 
Involved.  In  its  petition  for  an  appeal  it 
also  invokes  the  Jurisdiction  of  thto  court 
under  that  provision  of  section  2,  art.  6,  of 
the  constitution,  which  allows  an  appeal  In 
cases  where  the  matter  in  controversy  con- 
cerns the  right  of  a  corporation  or  county 
to  levy  toUs  or  taxes.  The  general  rule  to 
that  a  party  seeking  an  appeal  must  estab- 
Itoh  the  Jurisdiction  of  the  court  whose  re- 
visory powera  are  Invoked.  Harman  v.  City 
of  Lynchburg,  33  Grat  37;  Adkins  v.  City 
of  Richmond,  98  Va.  91,  84  S.  B.  967,  47  I<. 
R.  A.  683,  81  Am.  St  Rep.  705. 

It  appearing  that  the  primary  object  of 
thto  litigation  to  to  enforce  the  collection  of 
money  demands  for  amounts  below  the  JutIb- 
diction  of  this  court  the  onus  rests  upon 
the  appellant  to  show  some  other  ground  ot 
Jurisdiction.  That  it  seeks  to  accomplish  by 
means  of  the  affidavit  referred  to.  If  the 
affidavit  can  be  regarded  as  part  of  the  rec- 
ord for  any  purpose,  it  not  having  bem  in- 
corporated into  it  by  bill  of  exceptioDs  or 
otherwise,  it  Is  insufficient  to  establtoh  tlie 
Jurtodictionai  facts  relied  on. 

The  conclusion  of  affiant  that  a  denial  of 
the  company's  right  to  c(rilect  the  particular 
tolls  In  question  necessarily  Involves  the  con- 
stitutionality or  validity  of  one  of  its  ordi- 
nances or  by-laws,  or  Its  right  to  levy  tolls, 
by  no  means  follows. 

From  anything  that  appeare  to  the  con- 
trary, the  company's  right  to  collect  tolls  for 
light  travel  In  the  particular  case  may  have 
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t>«en  denied  upon  entirely  dllterent  grounds; 
«.  g.,  that  the  tolls  were  not  due,  that  they 
had  been  paid,  or  for  other  like  cause. 

At  all  events,  it  is  Incumbent  upcm  a  party 
who  seeks  the  Jurisdiction  of  this  court  to 
show  the  existence  of  the  jurisdictional  facts 
relied  on,  and  that  the  mattor  In  controversy 
Ib  directly,  and  not  merely  incidentally  or 
conaterally,  invcdved.  Cook  ▼.  Daugherty,  90 
Ya.  590,  89  8.  B.  223,  and  cases  cited;  Miller 
r.  Navigation  Go.,  82  W.  Va.  46.  9  S.  B.  67. 

But  In  addition  to  the  foregoing  consider- 
ations, the  orders  complained  of  are  not  such 
flnal  orders  as  this  court  could  review  on 
appeal  in  a  proper  case. 

In  Cowan  against  Doddridge  the  circuit 
court  of  Pulaski  county,  being  of  opinion  tliat 
it  had  no  Jurisdiction  to  try  the  cause,  di- 
rected that  it  be  dismissed,  and  stricken  from 
the  dockets  An  appeal  and  supersedeas  was 
allowed  to  that  order,  but  at  the  hearing  was 
dismissed  as  having  been  Improvidently 
awarded.  Afterwards,  on  application  of  ap- 
pellant, a  peremptory  mandamus  was  issued 
by  this  court  commanding  the  Judge  of  the 
circuit  court  to  hear  and  finally  dispose  of 
the  cause.  Cowan  v.  Fulton,  23  Orat  679. 
And  a  similar  course  was  pursued,  on  like 
facts  in  the  case  of  Kmt  v.  Dickinson,  26 
Grat.  817. 

In  the  case  of  Railroad  Co.  v.  Johnson, 
99  Va.  282,  38  S.  E.  195,  an  appeal  was  tak- 
en by  the  county  court  of  Henrico  appointing 
commissioners  to  ascertain  what  would  be 
Just  compensation  to  the  owner  for  the  land 
proposed  to  be  taken  for  a  highway.  The 
drcalt  court  of  Henrico  ovoruled  a  motion 
to  dismiss  the  appeal  as  improvidently  award- 
ed, but  remanded  the  case  to  the  county 
court  for  further  proceedings.  Upon  an  ap- 
peal from  that  order  this  court  held  that  the 
order  of  the  circuit  court  was  tantamount  to 
a  dismissal  of  the  appeal,  and,  being  of  opin- 
ion that  there  had  been  no  final  order  in  the 
t-ase,  dismissed  tbe  appeal  as  improvidently 
awarded.  Railroad  Co.  v.  Johnson,  90  Va. 
282.  38  S.  E.  106. 

These  authoritlefl  are  controlling  in  that 
aspect  of  the  cases  under  consideration.  The 
OTders  sought  to  be  reviewed  are  not  flnal 
«rderp,  and  the  appeals  in  both  cases  must  be 
dismissed,  as  having  been  improvidently 
awarded. 


GORDON  V.  FUNKHOUSBR. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1902.) 

WITOBSS— IMPBACHMBNT— COMPETHNCT— 
PARTNERSHIP— EVIDENCBI. 

1.  Under  Acts  1889-1800,  pp.  124  125,  where 
a  party  having  an  adverse  interest  is  examined, 
tbe  party  examining  has  a  right  to  contradict 
Um  by  other  evidence,  providing  he  first  men- 
tions to  the  witness  the  circnmstances,  so  as  to 
designate  the  particnlar  occasion  ou  which  an 
alleged  contradictory  statement  was  made. 

2.  Where  there  was  evidence  tending  to  show 
a  partnership,  an  alleged  member  of  the  firm 


conld  be  asked  whether  a  letter  head  in  ques- 
tion, stating  the  names  of  the  individual  mem- 
bers of  the  firm,  was  the  letter  head  used  by 
the  firm  of  which  he  was  diarged  with  being  a 
member. 

8.  Under  Code,  S!  3345,  3346,  a  party  la  not 
disqualified  from  testifying  by  reason  of  inter- 
est. 

4.  In  an  action  to  charge  defendant  as  a  mem- 
ber of  a  firm  which  had  executed  a  bond  as 
surety,  an  Instrnctlon  that,  if  defendant  solicited 
the  other  alleged  partner  to  become  surety,  and 
held  himself  out  at  the  time  as  a  member  of  the 
firm,  it  is  a  fact  to  be  considered  by  the  jury 
88  tending  to  show  that  he  was  such  a  membw 
when  he  denies  such  memberdilp  in  an  action 
on  the  bond,  is  proper. 

5.  In  an  action  against  a  firm  as  a  surety  sn 
a  bond,  before  plaintiffs  can  recover,  they  most 
show  not  only  that  one  of  the  parties  denying 
such  partnership  was  a  member  of  the  firm 
when  the  bond  was  executed,  but  also  that  the 
bond  was  executed  by  the  other  alleged  part- 
ner under  authority  under  seal  from  the  defend- 
ant denying  the  partnership. 

Error  to  circuit  court,  Rockingham  coim- 
ty. 

Action  by  Bllzal>eth  A.  Funkhouser  against 
W.  A.  Gordon.  Judgment  for  plalntlfl,  and 
W.  A.  Gordon  brings  error.    Reversed. 

O.  B.  RoUer  &  Martz  and  WInfleld  Liggett, 
for  plaintlfr  in  error.  Slpe  &  Harris,  for  de- 
fendant In  error. 


OARDWBLL.  J.  Elizabeth  T.  Funkhous- 
er, by  notice  under  the  statute,  brought 
her  action  in  the  circuit  court  of  Rocking- 
ham county  against  W.  K.  Sites  and  W.  A. 
Gordon  for  $600,  with  hiterest  thereon  from 
December  2,  1897;  that  being  the  amount 
she  claimed  to  be  entitled  to  recover  <»  a 
bond  executed  to  her  on  December  2,  1895, 
due  one  day  after  date,  credited  by  Interest 
paid  to  December  2,  1887,  on  which  bond 
W.  P.  Sites  (then  deceased)  was  surety. 
The  bond,  which  on  the  trial  was  introduced 
In  evidence,  and  conformed  to  the  copy  at- 
tached to  plaintiirs  notice  of  motion,  is  sign- 
ed: "W.  K.  Sites  &  Gordon.  [Seal.]"  "W. 
P.  Sites.    [SeaL]" 

To  this  action  W.  A.  Gordon  (spoken  of 
in  this  record  as  Dr.  W.  A.  Gordon)  filed  his 
plea  of  non  est  factum,  and  also  his  plea  un- 
der oath  denying  that  he  was  a  member  of 
any  such  firm  or  partnership  as  W.  K.  Sites 
&  Gordon,  or  that  he  ever  signed  or  author- 
ized any  one  else  to  sign  the  bond  sued  on, 
or  ever  mtifled  tbe  execution  of  said  bond. 

Upon  the  trial  the  Jury  found  for  the  plain- 
tiff on  both  issues,  whereupon  the  defendant. 
Dr.  Gordon,  moved  tbe  court  to  set  aside 
the  verdict  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence,  which 
motion  was  overruled,  and  Judgment  rendered 
on  the  verdict.  This  Judgment,  upon  a  writ 
of  error  awarded  Dr.  Gordon,  Is  before  as 
fOT  review. 

In  the  progress  of  the  trial  the  plaintiff 
propounded  the  question  to  A.  J.  Johnson,  a 
witness  introduced  In  her  behalf:  "Did  you 
tell  Squire  H.  B.  C.  Gentry,  on  or  about  the 
8tb  day  of  February,  1900,  last  jrear,  that.Dr. 
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W.  A.  Gordon  was  the  original  member  of 
the  firm  with  W.  K.  Sites?"  To  the  pro- 
pounding of  which  question  the  defendant. 
Dr.  Gordon,  objected.  The  objection  was 
overruled,  and  this  Is  assigned  as  error. 

While  it  had  not  been  shown  that  the  wit- 
ness had  an  adverse  interest  to  the  plaintiff, 
It  did  'appear  that  he  was  adverse,  and  the 
plaintiff  had  the  right  under  the  statute  (Acts 
1890-1000,  pp.  124,  125)  to  contradict  him  by 
other  evidence,  provided  he  first  mentioned  to 
the  witness  the  circumstances  of  the  sup- 
posed contradictory  statement  sufficiently  to 
designate  the  particular  occasion,  and  aslced 
him  whether  or  not  he  had  made  such  state- 
ment This  statute,  providing  how  a  party 
having  adverse  Interest  or  an  adverse  wit- 
ness may  be  examined,  simply  applies  the 
old  and  well-established  rule  of  practice  gov- 
erning the  Introduction  of  proof  of  contrary 
statements.  Under  that  rule  it  Is  generally 
necessary,  In  the  case  of  verbal  statements, 
first  to  ask  the  witness  as  to  the  time,  place, 
and  pers<«  Involved  In  the  supposed  contra- 
diction.   1  Greenl.  Ev.  i  462. 

The  question  propounded  to  the  witness 
Johnson  In  this  case  mentioned  to  him  the 
time  and  person  Involved  In  the  supposed 
contradiction,  and  only  omits  the  place;  and, 
while  It  would  have  been  better  practice  to 
have  mentioned  the  place  also,  still,  as  the 
witness  nnswered  emphatically  that  he  never 
made  such  a  statement  to  Squire  Gentry,  It 
is  impossible  that  the  omission  to  do  so  could 
have  been  prejudicial  to  the  defendant.  Dr. 
Gordon.  Therefore,  this  assignment  of  error 
Is  without  merit 

In  the  conrse  of  the  examination  of  Dr. 
Gordon  as  a  witness  In  his  own  behalf  he 
was  asked,  "Is  that  the  letter  head  of  the  old 
firm  of  Sites  &  Gordon?"  (handing  witness 
the  letter  head),  and  the  witness  answered, 
"Yes,  sir;"  to  which  question  the  plaintiff 
objected,  because  the  paper  itself  did  not  In- 
dicate the  time  the  paper  was  nsed,  and  also 
on  the  ground  that  the  answer  to  the  question 
was  a  declaration  of  the  witness,  himself  the 
interested  party;  which  objections  were  sus- 
tained, and  this  Is  assigned  as  error. 

There  was  evidence  tending  to  show  that 
there  was  a  partnership  conducted  under  the 
style  and  firm  name  of  Sites  &  Gordon,  com- 
posed of  W.  K.  Sites  and  A.  Hays  Gordon, 
at  the  time  the  bond  sued  on  was  executed 
by  W.  K.  Sites,  and  that  the  firm  of  which 
Dr.  Gordon  Is  alleged  to  have  been  a  mem- 
ber was  not  formed  until  three  years  there- 
after. The  letter  head  In  question  Is  in  the 
form  of  letter  heads  generally  used  In  the 
mercantile  business,  stating  the  names  of  the 
Individual  members  of  the  partnership,  the 
place  at  which  the  business  of  the  firm  is 
conducted,  and  leaving  the  date  at  which  the 
letter  head  is  used  blank.  Upon  this  letter 
head  appeared  the  names  of  W.  K.  Sites 
and  A.  Hays  Gordon  as  the  members  of  the 
firm,  and  It  was  clearly  the  right  of  the  wit- 
ness to  state,  in  answer  to  the  question,  that 


it  was  the  \ei±tx  head  used  by  that  firm. 
That  he  was  a  party  interested  In  the  result 
of  the  suit  did  not  disqualify  him  to  state 
the  fact  sought  to  be  elicited  by  the  question. 
The  obligee  in  the  bond  sued  on  is  the  plain- 
tiff in  the  action,  competent  to  testify  on  her 
own  behalf.  Therefore  the  defendant.  Dr. 
Gordon,  was  also  a  competent  witness,  and 
an  objection  to  his  competency,  had  it  been 
made,  could  not  have  been  sustained.  Sec- 
tions 8S45,  3346,  of  the  Code. 

The  remaining  assignments  of  error  to  be 
considered  relate  to  the  refusal  of  a  certain 
Instruction  asked  by  the  defendant  and  the 
giving  of  another  in  lieu  thereof,  and  may 
be  considered  together.  The  Instructions  ask- 
ed and  refused  are  as  follows: 

"(1)  That  before  the  plaintiff  can  recover 
in  this  action  agahist  Dr.  W.  A.  Gordon,  tbey 
must  believe  from  the  evidence  that  Dr.  W. 
A.  Gordon  was  a  partner  of  the  firm  of  Slte» 
&  Gordon  on  the  2d  day  of  Decemb^,  1885, 
when  the  bond  sued  on  was  executed,  and 
the  burden  of  proving  that  fact  is  upon  the 
plaintiff. 

"(2)  The  Jury  Is  further  Instructed  that, 
before  the  plaintiff  can  recover  in  this  ac- 
tion against  Dr.  W.  A.  Gordon,  they  nraat 
believe  from  the  evidence  that  Dr.  W.  A. 
Gordon  was  not  only  a  partner  of  the  firm 
of  Sites  &  Gordon  on  the  2d  day  of  Decem- 
ber, 1885,  when  the  bond  sued  on  was  ex- 
ecuted, but  also  that  the  same  was  executed 
by  Sites  under  authority  under  seal  from  Dr. 
W.  A.  Gordon,  and  the  burden  of  proving 
that  fact  is  upon  the  plaintiff." 

In  lieu  of  these  instructions  the  court  gave 
the  first  with  the  modification:  "But  if  the 
Jury  believe  from  the  evidence  that  W.  A.  Gor- 
don solicited  W.  P.  Sites  to  become  surety  on 
the  bond  of  $500  sued  on  in  this  case,  and  at 
the  time  held  himself  out  as  a  member  of 
the  firm,  it  Is  a  fact  for  them  to  consider  In 
connection  with  the  case  tendhig  to  show  he 
was  a  member  of  the  firm,  but  the  jury  must 
take  into  consideration  all  the  evidence  in 
the  case." 

We  see  nothing  improper  in  tills  modifica- 
tion of  the  first  instruction,  but  the  effect  of 
refusing  the  second  instruction  asked  for  by 
the  defendant.  Dr.  Gordon,  and  the  giving  of 
the  first  with  Its  modification,  was  well  cal- 
culated to  mislead  the  jury  In  finding  a  ver- 
dict against  him  merely  on  the  ground  that 
the  evidence  tended  to  show  that  he  was  a 
member  of  the  firm  of  Sites  St  Gordon  at 
the  time  the  bond  sued  on  was  executed. 

It  Is  not  pretended  that  the  defendant  Dr. 
Gordon,  gave  prior  authority,  under  seal,  to 
W.  K.  Sites,  to  execute  the  bond,  or  that  be 
thereafter  ratified  the  act.  Therefore  Dr. 
Gordon  may  have  been  a  member  of  the  firm 
of  Sites  &  Gordon  when  the  bond  was  exe- 
cuted, and  yet  no  recovery  could  be  had 
against  him  thereon,  unless  all  distinctions 
between  sealed  and  unsealed  Instruments  are 
abolished  In  Virginia,  and  a  contract  by  one 

partner  under  seal  Is  as  valid  and  binding  on 
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tbe  other  partner  as  though  the  Instrument 
was  not  under  seal. 

One  partner  la  bound  In  all  undertakings 
entered  Into  by  the  other  partner  within  the 
scope  of  the  business  engaged  in,  upon  tbe 
principle  that  each  partner  Is  the  agent  of 
tbe  partnership;  and  his  rights,  powers,  du- 
ties, and  obligations  are  in  many  respects 
governed  by  the  same  rules  and  principles  as 
tbose  of  an  agent.  A  partner.  Indeed,  vir- 
tually embraces  the  character  of  both  prin- 
cipal and  agent.    Story,  Partn.  (6th  Ed.)  p.  8. 

"One  partner  may  bind  his  fellows,  wheth- 
er they  may  be  active,  nominal,  or  dormant, 
•  •  •  by  any  simple  (that  is,  unsealed) 
contract  touching  the  business  of  the  firm, 
but.  In  general,  not  by  deed,  unless  he  have 
express  authority  by  deed  for  that  piu-pose, 
or  unless  the  other  partners  be  present  at 
the  act,  and  thereto  authorize  blm;  and  that 
notwithstanding  the  contract  of  partnership 
be  under  seal,  if  it  do  not  contain  a  specific 
power  to  bind  the  firm  by  promise  under 
seal;  nor  does  It  avail  to  bind  them  that  tbe 
others  afterwards  acknowledge  his  authority, 
and  verbally  ratify  the  act  But  whilst,  by 
such  a  contract  under  seal,  his  associates 
may  not  be  bound,  the  partner  who  executes 
It  always  is."  8  Minor,  Inst  pt  2,  710,  and 
authorities  dted. 

Continuing,  that  learned  commentator  says: 
"But  although,  in  a  court  of  law,  the  bond 
In  the  name  of  one  partner  or  In  tbe  part- 
nership name,  executed  by  one  partner,  with- 
out due  authority,  for  a  simple  contract  debt 
of  the  firm,  merges  the  simple  contract  debt, 
yet  unless  the  creditor  agreed  to  accept  such 
bond  in  discharge  of  the  partnership  (a  sup- 
position which  the  execution  of  the  bond  in 
the  firm  name  would  tend  to  repel),  if  the 
obligor  therein  became  insolvent  a  court  of 
equity,  disregarding  the  legal  merger  of  the 
original  simple  contract,  will  charge  the  de- 
mand upon  the  firm,  and  through  it  upon  the 
other  partners."  Among  the  authorities  cit- 
ed In  support  of  this  text  are  Sale  v.  Dish- 
man's  Ex'rs,  3  Leigh,  548,  Gait's  Ex'rs  T. 
Galland's  Ex'r,  7  Leigh,  594,  and  Weaver 
▼.  Tapscott,  9  Leigh,  424.  In  all  of  these 
cases  the  partner  who  neither  executed  the 
bond  or  covenant  nor  authorized  Its  execu- 
tion, or  thereafter  ratified  It  as  binding  upon 
blm,  was  held  liable  in  equity  for  the  debt 
sought  to  be  recovered,  upon  the  ground  that 
It  was  a  pre-existing  demand  against  the 
firm,  binding  upon  each  of  the  partners.  In 
other  words,  the  court  In  each  of  those  cases 
held  that,  although  at  law  there  would  be 
no  remedy  on  the  sealed  obligation,  except 
against  the  partner  who  executed  it,  a  court 
of  equity  has  jurisdiction  to  hold  all  the 
partners  as  much  bound  as  If  there  were  no 
seal,  if  there  was  a  pre-existing  liability  rest- 
ing on  the  firm  for  the  debt  for  which  the 
sealed  obligation  was  given.  So  In  the  more 
recent  case  of  Jordan  t.  Miller,  75  Va.  442, 
cited  by  defendant  in  error,  which  was  a  suit 
in  equity  for  the  settlement  of  the  transac- 


tions of  the  firm  of  Brown,  Miller  &  Jordan, 
It  was  held  that  though  one  or  more  of  tbe 
partners  gave  their  bond  to  a  party  with 
whom  they  bad  made  a  contract,  which,  un- 
der their  general  authority  as  partners,  they 
Tvere  authorized  to  make,  the  debt  was  still 
a  partnership  debt,  and  binding  on  tbe  part- 
ner who  did  not  Join  in  making  tbe  contract 
or  in  giving  the  bond.  Likewise,  in  McCul- 
lougb  V.  Summervllle,  8  Leigh,  415,  also  cited 
by  defendant  In  error,  It  was  held  that 
though  one  partner  cannot,  In  general,  bind 
bis  copartner  by  deed,  so  as  to  make  it  op- 
erative as  a  deed,  yet  an  assignment  by  one 
partner  of  the  effects  of  the  firm,  which 
•would  be  lawful  if  there  were  no  seal,  will 
not  be  allowed  In  equity  to  be  defeated  by 
tbe  circumstance  of  a  seal  being  annexed  to 
tbe  Instrument  That  is  not  however,  tbe 
question  we  are  dealing  with,  nor  are  we 
dealing  with  the  kindred  questions  decided 
in  Gibson  v.  Warden,  14  Wall.  244,  20  L.  Ed. 
797,  and  McDonald  v.  Eggleston,  60  Am. 
Dec.  306,  relied  on  by  defendant  in  error. 

In  Hare  &  Wallace's  note  to  the  case  of 
Livingston  v.  Boosevelt,  1  Am.  Lead.  Oas. 
554,  555,  after  Illustrating  the  distinction  be- 
tween the  implied  authority  of  one  partner, 
as  general  agent  of  the  partnership,  to  bind 
the  firm  by  a  sealed  instrument,  applying 
only  where  the  firm  Is  sought  to  be  charged, 
and  when  tbe  object  is  to  discharge  a  debt 
due  to  It,  as  where  a  seal  Is  not  essential  to 
the  nature  of  the  contract,  or  where  an  act 
Is  done  which  one  partner  may  do  without 
deed,  such  as  a  sale  or  assignment,  where  the 
property  may  be  transferred  by  delivery, 
etc..  It  is  said:  "The  rule  has  also  been  ap- 
plied to  executory  contracts;  and  though, 
perhaps,  such  an  application  of  It  may  be  al- 
lowable bi  certain  cases  where  the  action  Is 
brought  upon  something  collateral  or  conse- 
quential to  the  deed,  as  in  Lawrence  v.  Tay- 
lor, 5  Hill,  108,  113,  It  is  not  seen  how  it  can 
possibly  be  applicable  to  a  case  where  an 
action  Is  brought  upon  the  deed  or  contract 
Itself,  on  a  right  having  no  legal  existence 
but  by  the  operation  of  the  deed.  The  doc- 
trine above  mentioned  could  not,  in  an  action 
on  the  deed  on  a  plea  of  non  est  factum,  ex- 
tend to  make  the  deed  of  one  partner  the 
deed  of  the  other;  nor  could  it  so  set  aside 
the  deed  as  to  leave  In  force  any  antecedent 
parol  contract,  express  or  Implied;  and  this 
seems  to  be  admitted  In  Andcr.son  v.  Thomp- 
klns.  Fed.  Cas.  No.  365,  1  Brock.  456,  and 
Montgomery  v.  Boone,  2  B.  Mon.  244." 

In  this  case,  although  it  Is  an  action  upon 
notice  under  the  statute,  where  the  notice 
takes  the  place  of  both  the  writ  and  dec- 
laration in  an  ordinary  suit  at  law,  it  Is 
nevertheless  an  action  at  law,  wherein  re- 
covery against  plaintiff  in  error,  Dr.  Gordon, 
.can  be  had,  If  at  all,  only  by  reason  of  his 
being  bound  by  the  bond  sued  on  as  a  part- 
ner in  the  firm  styled  "W.  K.  Sites  &  Gor- 
don," or  "Sites  &  Gordon,"  unless,  as  we 
ha^/e  said,  all  distinctions  between  sealed  and 
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unsealed  Instruments  have  been  aboUsbed  \n 
this  Jurisdiction,  and  a  contract  b7  one  part- 
ner under  seal  Is  as  ralid  and  binding  upon 
bis  copartner  as  If  It  were  but  a  simple  con- 
tract touching  the  business  of  the  firm. 

Wblle  the  principle  that  authority  to  ex- 
ecute a  sealed  Instrument  does  not  grow  out 
of  the  mere  relation  of  partnership  la  no- 
where questioned.  It  Is  true,  as  often  stated 
by  law  writers  and  In  the  decided  cases, 
that  a  strong  disposition  has  been  evinced  In 
a  number  of  American  cases  to  contest  tbe 
doctrine  that  It  requires  a  prior  authority 
or  a  subsequent  ratification  under  seal  to 
make  the  execution  of  a  sealed  instrument 
by  one  partner  valid  and  binding  upon  the 
otlier  partner,  notwithstanding  the  doctrine 
Is  established  and  maintained  In  its  most 
rigorous  extent  by  tbe  whole  curtent  of  deci- 
sions in  England;  but,  as  said  by  Mr.  Minor 
In  concluding  his  discussion  of  tbe  subject 
(8  Minor,  Inst  supra,  711):  "In  Vhrglnla 
•  •  •  and  In  several  other  states  the  com- 
mon-law doctrine  is  adhered  to  In  all  Its  full- 
ness and  rigor,  as  appears  from  the  cases 
cited  in  the  last  paragraph,  to  which  may  be 
added  Preston  v.  Hull,  23  Grat  016,  617,  14 
Am.  Rep.  153;  Penn  y.  Hamlett,  27  Grat. 
342." 

The  cases  referred  to  as  cited  in  the  pre- 
ceding paragraph  Include  the  Virginia  cases 
to  which  we  have  already  referred,  and  In 
each  of  them  It  was  distinctly  recognized 
as  a  settled  rule  of  law  that  there  could  be  no 
remedy  In  a  court  of  law  upon  a  sealed  In- 
strument except  against  the  person  executing 
It,  unless  he  had  express  authority  under  seal 
for  that  purpose,  or  the  other  person  be  pres- 
ent at  the  act,  and  thereto  authorized  blm, 
or  th^  thereafter  ratified  the  act  by  writing 
under  seal. 

In  Preston  t.  Hull,  supra,  it  was  held  to  be 
settled  law  that  a  bond  In  which  the  name  of 
tbe  obligee  was  blank  when  It  was  signed 
by  the  obligors  was  not  their  deed,  and  that 
no  authority  by  parol  to  fill  the  blank  could 
make  it  valid.  In  the  elaborate  opinion  In 
that  case  by  Staples,  J.,  the  question  whether 
'or  not  the  distinctions  between  sealed  and 
unsealed  Instruments  have  all  been  destroyed 
Is  discussed.  The  opinion  says:  "The  com- 
mon-law rule  that  the  authority  of  an  agent 
must  be  commensurate  with  the  act  he  per- 
forms cannot  be  departed  from  consistently 
with  tbe  preservation  of  any  rule  at  all,  for, 
if  a  departure  from  the  rule  In  one  particu- 
lar should  be  permitted,  we  shall  be  carried 
on  step  by  step.  If  we  mean  to  be  consistent, 
until  we  have  destroyed  all  the  well-settled 
distinctions  between  sealed  and  unsealed  In- 
struments." 

It  was  argued  in  that  case,  as  in  this,  that 
no  good  purpose  Is  to  be  subserved  by  these 
distinctions,  but  the  argument  was  answered 
by  Staphs,  J.:  "It  Is  suflleicnt  to  s;i.v  that 
they  exist,  having  their  origin  In  well-estab- 
lished principles.  In  the  language  of  Chief 
Justice  Marshall,  they  have  taken  such  firm 


hold  of  the  law  they  can  only  be  removed  by 
the  power  of  legislation." 

The  common-law  principles  thus  referred 
to  by  Staples,  J.,  apply  as  well,  to  the  case  we 
have  under  consideration  as  to  the  case  he 
was  then  discussing,  for  the  reason  that  a 
partner  is  but  an, agent  of  the  partnersblp, 
and  his  rights,  powers,  duties,  and  obilgatloos 
are  In  many  respects  governed  by  the  same 
rules  and  principles  as  those  of  an  agent. 

In  answer  to  the  argument  that  the  solem- 
nity attaching  to  a  sealed  instrument  no 
longer  exists;  that  under  the  business  con- 
ditions of  this  day  no  difference  In  fact  ex- 
ists between  a  sealed  and  an  unsealed  In- 
strument; and  that  the  former  decisions  of 
this  court  to  the  contrary  should  be  over- 
ruled,—we  cannot  do  better  than  to  add  to 
the  quotation  from  Preston  v.  Hull,  supra, 
what  was  so  well  said  by  Lee,  J.,  in  answer- 
ing a  similar  argument  in  Stlnchcomb  v. 
Marsh,  15  Grat  211,  namely:  "That  a  spirit 
of  self-reliance  and  directness  of  purpose,  as 
suggested  by  counsel  in  argumait,  will 
prompt  the  people  of  this  age  and  country 
to  disregard  the  formalities  of  conveyancing 
and  the  rules  of  law  by  which  they  are  de- 
scribed, can  constitute  no  sufficient  reason 
nor  furnish  any  adequate  authority  to  tlie 
court  to  change  the  law  or  overthrow  plain. 
Intelligible,  and  well-settled  legal  principles. 
That  Is  the  province  of  the  legislature,  not 
of  the  Judiciary.  For  the  latter  to  under- 
take to  mold  the  law  so  as  to  be  adapted  to 
tbe  loose  and  careless  modes  of  conducting 
business  transactions  which  are  said  to  pre- 
vail, would  be  but  to  inaugurate  uncertainty 
and  confusion  In  the  administration  of  jus- 
tice, and  lead  to  evils  which,  though  not  at 
once  foreseen  and  appreciated,  might  prove 
far  greater  and  more  to  be  deplored  than 
tbe  hardship  which  may  occur  In  individual 
cases  from  an  adherence  to  the  settled  rules 
of  law,  but  which  at  last  must  be  traced  to 
the  parties'  own  Improvidence  and  want  of 
reasonable  care  and  precaution." 

In  view  of  the  fact  that  the  decision  in 
the  case  of  PrestcMt  r.  Hull,  supra,  approved 
in  Penn  v.  Hamlett,  supra,  and  which  con- 
tains the  latest  discussion  by  tbis  court  of 
this  subject,  has  stood  unchallenged  for 
nearly  30  years,  and  the  legislature,  in  its 
wisdom,  not  having  seen  fit  to  remove  the 
distinctions  between  sealed  and  unsealed  in- 
struments, even  as  to  partnership  obligations, 
we  would  be  unwarranted  in  not  adhering 
to  tbe  principles  said  in  that  case  to  have 
taken  such  firm  hold  of  the  law  they  can 
only  be  removed  by  tbe  power  of  tbe  legis- ' 
latur& 

It  follows,  therefore,  that  we  are  of  opin- 
ion that  the  second  instruction  asked  for  by 
Dr.  Gordon,  the  defendant  (the  plaintiff  in 
error  here),  rightly  propounded  the  law  ap- 
plicable to  this  case,  and  should  also  have 
been  given. 

As  the  Judgment  of  the  circuit  court,  ftor 
the  reasons  stated,  has  to  be  revosed  and 
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annulled,  the  verdict  of  the  Jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  to 
be  bad  in  accordance  with  the  views  herein 
expressed,  we  prefer  to  go  no  farther  in  re- 
viewing the  evidence  than  has  been  neces- 
sary in  disposing  of  the  assignments  of  er- 
ror relating  to  the  rulings  of  the  circuit  court 
in  the  progress  of  the  last  trial. 


JBSSER  et  aL  v.  ARMENTROUT'S  BX'R. 

(Snpreme  Oonrt  of  Appeals  of  Virginia.    Nov. 

20,  1902.) 

DECRBB  PRO  OONFESSO— APPEAL  —  RKVIHW — 
HUSBAND  AND  WIKE— TRUSTS— BVIDKNCB. 

1.  Where  no  issue  was  made  to  a  bill  by  de- 
mnrrer,  plea,  or  auswer,  and  witnesses  were  ex- 
amined on  behalf  of  plaintiff,  and  cross-ex- 
amined by  defendant,  he  may  show  ou  appeal 
that  the  pleadings  and  proof  are  insufficient  to 
warrant  the  decree. 

2.  Where  a  husband,  prior  to  the  married 
woman's  act  of  1876-77,  purchased  land  with 
money  which  his  wife  had  derived  from  her 
father's  estate,  the  presumption  is  that  the 
money,  when  received  by  him,  was  his  by  vir- 
tue of  his  marital  rights, 

3.  Where,  prior  to  the  married  woman's  act, 
a  husband  bought  laud  with  his  wife's  money, 
talcing  the  title  in  his  own  name,  no  trust  re- 
sulted to  the  wife. 

4.  Statements  by  husband,  after  purchase  of 
laud,  that  it  was  the  property  of  his  wife,  and 
paid  for  with  her  money,  and  evidence  that 
from  the  way  the  husband  spoke  of  it  the  wit- 
ness thought  the  land  was  the  property  of  the 
wife,  were  insnfilcieut  to  create  a  trust  by  parol 
in  favor  of  wife. 

Appeal  from  circuit  court,  Augusta  county. 

Action  by  O.  S.  Stroie  and  others  against 
Annentrout's  executor.  From  the  decree  ren- 
dered, defendant  appeals.    Reversed. 

A.  0.  Braxton,  for  appellant.  Patrick  & 
Chvdon,  for  appellees. 

KEITH,  P.  O.  S.  Stroie  and  others,  claim- 
ing as  devisees  under  the  will  of  Rebecca  Ar- 
mentrout,  filed  their  bill  in  the  circuit  court 
of  Augusta  county,  in  which  they  allege  that 
Jacob  H.  Armentrout  purchased  of  Emanuel 
Miller  a  farm  containing  25  acres,  wliich  was 
conveyed  to  him  by  deed  of  October  10,  1868; 
that  Rebecca  F.  Armentrout,  wife  of  Jacob, 
lived  and  died  in  the  belief  that  this  property 
fltood  in  her  name,  and  was  hers  absolutely; 
that  It  was  bought  with  her  money,  derived 
from  her  father's  estate;  and  that  her  right 
to  control  and  dispose  of  it  absolutely  was 
never  denied  by  her  husband;  and  that,  al- 
though standing  in  his  name^  it  was  the  prop- 
erty of  his  wife,  Rebecca,  and  passed  to  the 
plaintiffs  under  her  will,  as  though  the  deed 
had  been  taken  in  her  name.  They  pray 
that  it  may  be  decreed  to  belong  to  her,  and 
for  general  relief. 

This  bill  was  taken  for  confessed  as  to  all 
the  defendants,  and  a  decree  was  entered  di- 
recting the  master  commissioner  to  report  the 
real  estate  in  Augusta  county  standing  in  the 
name  of  Jacob  H.  Armentrout  and  the  Interest 


of  his  widow  in  said  estate.  The  commission- 
er reported  that  there  was  a  resulting  trust  in 
favor  of  Rebecca  F.  Armentrout  in  the  25 
acres  conveyed  to  her  husband  by  deed  from 
Emanuel  Miller  on  the  lOth  of  October,  1868. 
This  report  was  confirmed  by  decree  of  the 
dreult  court,  and  that  decree  is  now  before 
us  for  review. 

Appellees  contend  at  the  outset  that  ap- 
pellant has  no  standing  in  court,  because  "a 
defendant  to  a  bill  in  chancery  Is  not  to  be 
heard  unless  he  sets  up  a  defense  by  making 
an  issue.  Wliile  the  conscience  of  the  chan- 
cellor must  be  satisfied  as  to  the  truth  of  the 
allegations  of  the  bill  through  testimony  ad- 
duced by  the  complainant,  when  that  is  done 
the  rights  of  the  defendant  are  at  an  end  upon 
a  final  decree." 

It  Is  true,  there  was  no  issue  made  in  this 
case  by  demurrer,  plea,  or  answer;  but  the 
averments  of  the  bill  do  not  warrant,  and 
the  court  did  not  render,  a  decree  in  favor  of 
appellant  upon  the  bill  as  taken  for  confessed. 
Witnesses  were  examined  on  behalf  of  plain- 
tiffs and  cross-examined  by  defendant,  and 
the  report  of  the  commissioner,  when  return- 
ed to  the  court,  was  excepted  to  by  the  de- 
fendant, so  that  the  proceedings  before  us 
were  not  as  upon  a  bill  taken  for  confessed. 

Not  having  demurred,  pleaded,  or  answer- 
ed, appellees'  contention  is  presented  to  us 
in  its  least  favorable  aspect,  for  it  stands  upon 
the  case  made  by  plabitlffs  in  their  pleadings 
and  proof;  but  appellees  are  not  thereby  pre- 
cluded from  showing  that  those  pleadings 
and  proof  are  insufficient  to  warrant  the  de- 
cree rendered. 

"If  the  bill  stood  wholly  c<»fe8sed,  the 
plaintiff  would  not  be  entitled  to  a  decree  as 
of  course  according  to  its  prayer,  but  only  to 
such  decree  as  would  be  proper  upon  the 
statements  of  the  bill  assumed  to  be  true." 
i  Thomson  v.  Wooster,  114  U.  S.  104,  6  Sup. 
Ot  788,  29  L.  Ed.  106. 

The  bill  In  this  case  on  Its  face  shows  that 
the  money  which  Jacob  H.  Armentrout  paid 
Emanuel  Miller,  and  for  which  he  received  a 
deed  on  October  10, 1868,  was  derived  by  him 
from  bis  wife's  father's  estate.  It  is  not  aver- 
red that  It  was  her  equitable  separate  estate, 
and,  as  the  transaction  was  long  prior  to  the 
creation  of  statutory  separate  estates,  the  leg- 
islation in  that  direction  first  appearing  in  the 
Acts  of  1876-77,  the .  presumption  Is  that  the 
money,  when  received  by  him,  was  his  by 
virtue  of  bis  marital  rights.  It  Is  not  averred 
that  there  was  any  agreement,  promise,  or 
understanding  which  in  any  degree  diminish- 
ed his  Interest  in,  or  impressed  any  trust  or 
duty  upon.  It  with  respect  to  its  investment 
by  him.  The  fact  seems  to  be  to  the  contrary 
of  any  such  hypothesis.  It  appears  from  the 
bill  that  he  received  the  money  from  her 
father;  that  with  it  he  purchased  the  land, 
and  caused  a  deed  for  It  to  be  made  to  him- 
self. That  she  lived  and  died  in  the  belief 
that  it  stood  in  her  name,  and  that  her  right 
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to  control  and  dispose  of  It  was  not  contro- 
verted by  her  husband,  are  Immaterial  to  the 
Issue. 

If  the  bill  were  suffident  the  evidence  is 
wholly  Inadequate  to  establish  either  an  ex- 
press parol  trust  or  a  resulting  trust.  The 
testimony  upon  the  subject  Is,  in  substance, 
embraced  In  a  question  and  answer  which  ap- 
pear In  the  deposition  of  Rev.  Samuel  Driver: 

"Q.  Please  state  whether  or  not,  on  other 
occasions  preceding  his  last  illness,  Mr.  Ar- 
mentrout  told  you  that  this  was  his  wife's 
property,  and  bought  with  her  money? 

"A.  Yes,  he  spoke  to  me  several  times.  I 
might  say,  half  a  dozen  times;  perhaps  sev- 
eral times.  He  told  me  that  that  was  her 
property,  and  paid  for  with  her  money.  The 
general  business  was  done  through  her." 

Other  witnesses.  It  is  true,  state  the  same 
thing  in  varying  forms,  but,  as  the  appel- 
lant filed  no  plea  or  answer,  and  took  no 
evidence  in  his  own  behalf,  one  witness  on 
behalf  of  plaintiffs  is  as  good  as  a  multitude 
if  he  deposes  to  facts  which  prove  the  case. 
The  facts  and  circumstances  shown  In  evi- 
dence by  the  appellees  are  none  of  them 
coincident  with  the  transactlmi  by  which  the 
title  to  the  land  In  controversy  was  acquired. 
They  refer  to  statements  and  declarations 
made  long  after,  which  are  entirely  consist- 
ent with  the  record  title.  That  the  money 
paid  was  derived  from  the  wife's  father,  and 
was  her  money  until  received  by  the  hus- 
band, is  true,  and.  In  a  popular  sense,  a  hus- 
band would  naturally  speak  of  It,  even  after 
the  event,  as  the  wife's  money;  but  we  know 
that,  as  the  law  then  stood,  money  received 
by  the  husband  without  any  undertaking 
with  respect  to  It  upon  his  part  became  his 
to  all  Intents,  and  that  property  purchased 
with  It  was  his,  and  there  was  no  trust  re- 
sulting to  the  wife  with  respect  to  it  The 
self-servient  declarations  of  Mrs.  Armen- 
trout,  whether  contained  in  her  will  or  made 
dtuin^  her  lifetime,  are  of  no  effect.  The 
propositions  we  have  stated  are  abundantly 
sustained  by  authority. 

"Previous  to  the  married  woman's  act  of 
April  4,  1877,  where  a  woman  not  having 
money  settled  to  her  separate  use  marries, 
and  the  husband  purchases  with  It  real  es- 
tate, and  takes  the  conveyance  In  his  own 
name,  no  trust  results  In  the  wife's  favor." 
Hannon  v.  Hounihan,  85  Va.  429,  435,  12  S. 
K  157;  Grayson  v.  George,  86  Va.  908,  9 
8.  E.  13. 

"If  a  husband  receives  and  applies  the 
funds,  whether  money,  goods,  or  chattels,  or 
collect  choses  in  action,  with  the  wife's 
privity  and  consent,  and  without  an  agree- 
ment or  promise  to  repay  or  restore  it,  no 
legal  obligation  rests  on  the  husband  to  re- 
store it,  no  right  of  action  accrues  to  her, 
and  to  that  extent  her  rights  are  extinct" 


I  Throckmorton  v.  Throckmorton,  91  Va.  46, 
47,  22  S.  B.  1C2. 

The  general  doctrine  of  resulting  trusts  is 
well  stated  In  Pom.  Eq.  Jur.  {  1037,  as  fol- 
lows: 

"In  pursuance  of  the  ancient  equitable 
principle  that  the  beneficial  estate  follows 
the  consideration,  and  attaches  to  the  party 
from  whom  it  comes,  the  doctrine  Is  settled 
In  England  and  a  great  majority  of  the  Amer- 
ican states  that,  where  property  is  purchas- 
ed, and  conveyance  of  the  legal  title  Is  taken 
In  the  name  of  one  person,  A.,  while  the  pur- 
chase price  Is  paid  by  another  person,  B.,  a 
trust  results  at  once  In  the  favor  of  the  party 
who  pays  the  price,  and  the  holder  of  the 
legal  title  becomes  a  trustee  for  blm.  In 
order  that  this  effect  may  be  produced,  how- 
ever, it  is  absolutely  indispensable  that  the 
payment  shall  be  actually  made  by  the  ben- 
eficiary, or  that  an  absolute  obligation  should 
be  Incurred  by  him,  as  a  part  of  the  original 
transaction  of  purchase,  at  or  before  the 
time  of  the  conveyance.  No  subsequent  or 
entirely  Independent  conduct,  Intervention, 
or  payment  on  his  part  would  raise  any  re- 
sulting trust." 

We  are  of  opinion  that  the  pleadings  and 
proof  do  not  establish  an  implied  trust  in 
favor  of  Mrs.  Rebecca  Armentrout. 

It  Is  not  necessary,  we  think,  to  discuss 
the  controverted  question  as  to  whether  a 
trust  In  lands  may  be  created  by  a  panri 
declaration.  We  prefer  to  leave  that  ques- 
tion where  It  was  placed  by  Judge  Jiloncure 
in  Sprinkle  v.  Hayworth,  26  Grat.  384.  and 
by  Burks,  J.,  in  Borst  v.  Xalle,  28  Grat.  423. 
If  a  trust  could  be  created  by  parol,  the  dec- 
laration should  be  unequivocal  and  explicit, 
and  established  by  clear  and  convincing  tes- 
timony. As  we  have  said,  the  strongest 
statement  in  the  evidence  is  that  made  by 
the  Rev.  Mr.  Driver,  who  said,  "He  told 
me  that  that  was  her  property  and  paid  for 
with  her  money." 

Another  witness  says:  "He  told  me  It 
came  by  bis  wife,— this  money.  That  he  bad 
lost  his  money  that  he  had  formerly  had  in 
purchasing  land  in  the  West,  and  he  had  lost 
some  money  by  his  brother  George.  He 
spoke  as  tbongh  it  was  a  great  thing  his  wife 
had  this  money  to  fall  back  on.  I  never 
knew  of  anything  at  the  time  how  this  deed 
was  made.  From  the  way  he  talked  about 
It  to  me,  I  thought  it  was  made  to  his  wife, 
and  from  the  way  he  talked  about  It  I 
thought  it  was  his  wife's  property." 

Granting  that  a  trust  may  be  created  by 
parol,  to  establish  such  a  trust  upon  such 
declarations  would  be  productive  of  great 
mischief. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  reversed,  and  the  bill 
dismissed,  with  costs  to  the  appellant 
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HOWBBRT  et  al.  t.  CAWTHOKN. 

(Supreme  Court  of  Appeals  of  Virginia.     Not. 
20,  1902.) 

DKKD—CONSTRUtJTION— CONTINGENT  RB- 
HAINDER— SALE  ON  EXECUTION. 

1.  A  grantor  conveyed  certain  land  on  trust 
for  the  use  of  his  wife,  with  remainder  in  fee 
simple  to  his  children  liyiu);  at  the  death  of 
said  wife,  and  the  descendants  of  snch  as  might 
be  dead,  and  if  there  were  no  children,  uor  de- 
scendants of  any  such,  living  at  the  death  of 
the  wife,  then  to  a  certain  person  named.  Beld, 
that  the  remainderman  who  would  take  after 
the  termiuatiou  of  the  life  estate  could  not  be 
ascertained  until  the  death  of  the  life  teunnt, 
and  therefore  a  child  had  no  iotereat  daring  the 
lifetime  of  the  mother,  but  only  a  contingent 
remainder. 

2.  A  contingent  remainder  cannot  be  sold  for 
the  benefit  of  the  creditors  of  i  possible  re- 
mainderman. 

Appeal  from  circuit  court,  Bedford  county. 

Suit  by  Ella  Cawtbom  against  Mary  E. 
Howbert  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal    Reversed. 

Beasley  &  Moon  and  Wm.  Eui>ank,  tor  ap- 
pellants.   Graham  Clayton,  for  appellee. 

HARRISON,  J.  This  attachment  proceed- 
ing in  equity  was  Instituted  by  the  appellee 
against  the  appellant  Mary  E.  Howbert,  for- 
merly Mary  E.  Thomas,  a  n<mreaident,  al- 
leging that  appellant  was  entitled  to  an  es- 
tate In  remainder  in  certain  real  estate,  and 
asking  tbat  the  same  might  be  subjected  to 
the  payment  of  a  debt  evidenced  by  bond  ex- 
ecuted by  appellant  to  6.  T.  Cawthom,  and 
by  him  assigned  to  the  appellee. 

It  appears  that  by  deed  of  July  9,  1862, 
John  F.  Sale  and  wife  conveyed  to  John 
Frederick  Thomas,  the  father  of  appellant, 
certain  real  estate  in  Bedford  City,  upon 
trust,  tot  the  use  of  his  wife,  Lucy  Ann 
Thomas,  for  life,  with  remainder  "In  fee 
simple  to  the  children  of  the  said  John  Fred- 
erick Thomas  and  the  said  Lucy  Ann  Thom- 
as living  at  the  death  of  the  said  Lucy  Ann 
Thomas,  and  the  descendants  of  such  as 
may  be  dead,  in  equal  shares  by  stocks;  and 
if  there  be  no  such  child  or  children,  nor  de- 
scendants of  any  such,  living  at  the  death  of 
the  said  Lucy  Ann,  then  the  said  John  Fred- 
erick Thomas,  If  living,  ahall  stand  seised  of 
said  lot  or  parcel  of  land  •  •  •  in  fee 
simple  to  his  own  use;  and,  if  dead,  the  same 
shall  vest  In  fee  simple  to  the  heirs  at  law 
of  the  said  John  Frederick  Thomas." 

John  Frederick  Thomas  died,  leaving  sur- 
viving him  bis  wife,  Lucy  Ann  Thomas,  the 
life  tenant,  and  two  children,  who  were  bom 
to  John  Frederick  Thomas  and  Lucy  Ann 
prior  to  the  execution  of  the  deed  of  July 
0,  1802,  namely  Mary  E.  Howbert,  the  ap- 
]>ellnnt,  and  her  brother  J.  Walker  Thomas, 
all  three  of  whom  are  still  living. 

A  demurrer  was  flled  to  the  bill  by  the 
appellant,  which  raises  the  sole  question 
presented  for  decision  by  this  api>eal,— 
wbether  or  not  Mary  E.  Howbert  owns  an 


interest  under  the  deed  that  can  be  subjected 
to  the  payment  of  her  debts.  The  circuit 
court  overruled  the  demurrer,  holding  that 
appellant  was  entitled  to  a  vested  remainder 
in  one  moiety  of  the  real  estate  mentioned, 
and  decreed  a  sale  of  the  interest  thus  estab- 
lished to  satisfy  the  debts  that  tiad  been  re- 
ported. This  action  of  the  lower  court  is  as- 
signed as  error,  it  being  contended  on  behalf 
of  appellant  that  her  interest  In  the  land  is 
not  a  vested  remainder,  but  a  contingent  re- 
mainder, that  cannot  be  subjected  to  sale. 

It  is  true  that  the  law  prefers  vested  to 
contingent  remainders,  and  this  preference 
may  lawfully  and  properly  Influence  the  mind 
in  cases  of  doubtful  construction;  but  it  can 
never  Justify  the  courts  in  making  a  deed  or 
will,  or  in  straining  the  language  used  in 
order  to  make  the  estate  created  a  vested, 
rather  than  a  contingent,  remainder.  Olney 
T.  Hull,  21  Pick.  811;  Vashon's  Bz'x  v. 
Vashon,  98  Va.  170,  35  S.  B.  467.  In  obe- 
dience to  this  disposition  In  favor  of  vested 
remainders,  this  court  has  held,  where  the 
question  Involved  was  the  period  to  which 
words  of  survivorship  related,  that,  in  the 
absence  of  the  expression  of  a  particular  In- 
tent, the  survivorship  has  relation  to  the  death 
of  the  testator.  Martin  v.  Klrby,  11  Grat 
67.  And  in  Hansford  v.  Elliott  9  Leigh,  79, 
Judge  Parker,  In  determining  whether  the 
words  "surviving  children"  should  be  taken 
to  refer  to  the  period  of  the  testator's  death, 
or  to  the  death  of  his  widow,  the  tenant  for 
life,  says:  "If  to  the  former,  the  interest 
vested  in  all  of  the  testator's  children  living 
at  his  death,  and  passed  to  their  representa- 
tives; the  time  of  distribution  being  alone 
postponed;  if  to  the  latter,  then  Elizabeth 
and  Peter  Manson,  who  alone  survived  the 
life  tenant,  were  entitied  to  the  whole  prop- 
erty." 

In  the  case  at  bar  the  language  of  the 
grantor  is  perfectly  clear,  leaving  no  room 
for  question  or  doubt  as  to  its  meaning  and 
purpose.  After  carving  out  the  life  estate 
in  favor  of  Lucy  Ann  Thomas,  the  remainder 
is 'given  to  the  children  "living  at  the  death 
of  the  said  Lucy  Ann  Thomas";  and  if  there 
be  no  such  child  or  children,  nor  the  descend- 
ants of  any  such,  "Uving  at  the  death  of  the 
said  Lucy  Ann,"  then  over.  This  language 
Is  too  plain  for  construction.  In  express 
terms,  the  period  of  survivorship  is  fixed  at 
the  death  of  Lucy  Ann  Thomas,  the  life- 
tenant.  It  is  manifest  that  the  remainder- 
men, who  are  to  take  after  the  termination 
of  the  life  estate,  cannot  be  known  or  as- 
certained until  the  life  tenant  is  dead,  for 
it  Is  not  given  to  man  to  know  who  will  sur- 
vive a  future  event,  itself,  in  point  of  time, 
the  most  uncertain  of  all  events.  It  is  there- 
fore clear  that  appellant  has  no  interest  un- 
der the  deed  In  question  during  the  lifetime- 
of  her  mother,  Lucy  Ann,  but  a  contingent 
remainder.  Her  Interest  is  dependent  upoa 
the  condition  precedent  that  she  survive  the 
life  tenant    She  may,  therefore,  never  have 
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an  Interest  In  the  subject,  for,  If  the  life 
tenant  should  surrlTe  her,  the  estate  would 
pass  to  others,  whose  identity  cannot  be  now 
known  or  determined. 

The  only  way  in  which  the  remainder  In 
favor  of  appellant  could  be  considered  vested 
would  be  by  construing  the  words  of  survi- 
vorship ("living  at  the  death,"  etc.)  as  creat- 
ing a  condition  subsequent,  instead  of  preced- 
ent; this  latter  being  plainly  the  nature  of 
the  condition  in  the  case  at  bar,  both  on  prin- 
ciple and  authority.  Very  often  a  remainder 
will  be  construed  to  be  a  vested  estate  upon  a 
condition  subsequent,  liable  to  be  devested  by 
the  happening  of  the  contingency,  rather  than 
'declare  it  to  be  a  contingent  remainder,  as  It 
would  be  if  the  condition  were  precedent. 
Oraves,  Real  Prop.  p.  194,  qote. 

Prof.  Graves,  in  bis  work  on  Real  Property, 
after  pointing  out  that  in  considering  a  re- 
mainder we  must  assume  that  it  still  exists 
«s  a  remainder,  and  Judge  of  Its  character  as 
vested  or  contingent  under  the  facts  as  they 
are  at  the  moment  the  question  arises,  g^lves 
the  following  very  clear  and  satisfactory  def- 
inition of  a  vested  remainder:  "A  remainder 
Is  vested  yrhea  it  Is  subject  to  no  condition 
precedent,  and  la  always  ready,  during  its 
-continuance,  to  come  into  the  possession  of  a 
-certain  person,  already  existing  and  ascer- 
tained, on  the  determination  of  the  particular 
-estate,  now  or  hereafter,  in  any  manner  what- 
soever." And  he  adds  that  "any  remainder 
not  so  ready  is  contingent."  In  a  note  to  this 
-definition,  the  learned  author  says:  "It  will 
be  observed  that  the  definition  requires  that 
the  remainderman,  at  the  time  the  question 
Arises,  should  already  be  In  existence  and  as- 
certained; and  It  Is  not  enough,  in  order  to 
■consider  the  remainder  now  vested,  that  he 
will  become  ascertained  at  the  moment  the 
particular  estate  ends,  and  the  possession  be- 
comes vacant  Thus  there  are  cases  where 
the  same  event  that  ends  the  particular  estate 
-ascertains  the  remainderman;  and,  whenever 
the  possession  becomes  vacant,  there  will  then 
1>e  a  certain  person  ready  to  take  possession, 
as  in  the  limitation  to  A.  for  the  life  of  B., 
remainder  to  the  heirs  of  6.,  or  to  A.  and'  B. 
for  life,  remainder  to  the  survivor  and  bis 
heirs.  Here  the  remainder  will  vest  and 
-come  Into  possession  eo  Instantl  on  the  death 
■of  B.  In  the  one  case,  or  the  survivorship  of 
A.  or  B.  In  the  other,  but  meanwhile  it  re- 
mains contingent,  because  as  yet  there  Is  no 
•'determinate  person'  In  whom  'the  estate  is  In- 
-varlably  fixed.'  Nemo  est  haeres  vlventis,  and 
who  can  now  tell  whether  A.  or  B.  will  be  the 
■survivor?  A  test  suggested  by  Prof.  J.  Ran- 
•dolph  Tucker  will  clearly  show  that  these 
remainders  are  contingent,  viz.:  Is  the  re- 
mainderman a  person  to  whom  you  could' 
give  livery  of  seisin  now,  if  his  estate  were 
present  and  not  future?  How  could  livery  be 
made  to  the  heirs  of  B.  while  B.  is  living,  or 
to  the  survivor  of  A.  and  B.  while  both  are 
-alive?  •  ♦  •  For  the  reasons  above  stated, 
I'earae'b  test  of  a  vested  remainder,  viz.,  'the 


present  capacity  of  taking  effect  In  posses- 
sion, if  the  possession  were  to  become  va- 
cant,' Is  open  to  exception  in  omitting  to  add. 
after  'taking  effect  In  possession,'  the  words 
'of  an  already  existing  and  ascertained  i>er- 
son';  but  the  whole  tenor  of  his  discussion  of 
remainders  shows  that  this  was  Intended." 
Graves,  Real  Prop.  pp.  190-1&4. 

In  20  Am.  &  Eng.  Viae.  Law  (1st  Ed.)  p. 
841,  we  find  the  following  very  clear  state- 
ment of  the  law  bearing  upon  this  question; 
"The  fact  that  the  remainder,  from  the  very 
Instant  of  its  creation,  is  capable  of  taking  ef- 
fect in  possession  or  enjoyment  at  any  mo- 
ment the  possession  or  enjoyment  may  be- 
come vacant  by  the  determination  of  the  par- 
ticular estate,  does  not,  as  is  frequently  as- 
serted, necessarily  show  that  It  is  '  jsted;  nor 
yet  Is  it  quite  accurate  to  say  that  'when  It 
is  certain  the  remainder  may  take  effect  in 
possession,  on  the  determination  of  the  pre- 
ceding estates  of  freehold,  at  whatever  time 
and  however  early,  and  by  whatever  means, 
these  estates  may  determine,'  the  remainder 
must  be  considered  as  vested.  Thus  If  an  es- 
tate be  limited  to  two  for  life,  remainder  to 
the  survivor  of  them  in  fee,  the  remainder  is 
contingent,  for  until  one  of  them  die  it  Is  un- 
certain which  will  be  the  survivor;  or  U  land 
be  limited  to  A.  for  life,  remainder  to  'each  of 
his  children  ns  shall  be  living  at  his  decease,* 
each  child  has  but  a  contingent  remainder 
during  A.'s  life,  since  until  his  death  it  is  im- 
possible to  tell  which  of  the  children  will 
answer  the  description,  and  yet,  inasmuch  as 
under  both  these  limitations  the  i.jrson  or 
persons  who  are  to  take  are  ascertained  im- 
mediately on  the  determination  of  the  partic- 
ular estate,  the  remainders  may  well  be  said 
to  be  capaUe  of  taking  effect  in  possession  or 
enjoyment  at  any  moment  the  possession  or 
enjoyment  may  become  vacant  by  the  death 
of  the  life  tenant,  and  may  even  be  said  to 
be  certain  to  take  effect  on  that  event  unless 
the  remaindermen  predecease  the  life  tenant, 
A  moment's  consideration  shows  that  the  ap- 
parent anomaly  arises  from  the  fact  that 
whether  the  remainders  will  ever  take  effect 
in  possession  really  depends  upon  two  con- 
tingencies: (1)  Whether  the  remaindermen 
answer  the  description;  (2)  whether  they 
survive  the  life  tenant— and  that  the  first  de- 
pends upon  the  second,  and  seems  to  be 
merged  in  it  whereas,  in  reality,  until  the  life 
tenant  dies,  it  always  exists,  and  affects  the 
remainders  with  a  contingency  Irrespective 
of  their  own  duration.  It  la  therefore  sub- 
mitted that  hi  order  that  a  remainder  may 
vest  in  interest  not  only  must  It  be  capable 
of  taking  effect  In  possesslo'i  at  any  mom«it 
the  possession  may  become  vacant  but  there 
must  also  be  some  certain  and  determinate 
person  in  esse  and  ascertained  who  answers 
the  description  of  the  remainderman  at  some 
time  during  the  continuance  of  the  particular 
estate,  and  not  merely  at  its  determination." 

The  law  touching  the  nature  of  vested  and 
contingent  remainders  Is  stated  by  Wash* 
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bume  on  Real  Property  as  follows:  "The 
present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  were  now  to  become 
Tacant,  and  not  tlie  certainty  that  the  pos- 
session will  become  vacant  before  the  estate 
limited  In  remainder  determines,  universally 
distinguishes  a  vested  remainder  from  one 
that  is  contingent  By  capacity,  as  thus  ap- 
plied, Is  not  meant  simply  that  there  is  a 
person  In  esse.  Interested  in  the  estate,  who 
has  a  natural  capacity  to  talxe  and  hold  the 
estate,  but  that  there  Is  further  no  interven- 
ing circumstance,  In  the  nature  of  a  precedent 
condition,  which  Is  to  happen  before  such 
person  can  take.  As,  for  Instance,  If  the 
limitation  be  to  A.  for  life,  remainder  to  B., 
B.  has  a  capacity  to  take  this  at  any  moment 
when  A.  may  die.  But  If  It  had  been  to  A. 
for  life,  remainder  to  B.  after  the  death  of 
J.  S.,  and  J.  S.  is  still  alive,  B.  can  have  no 
capacity  to  take  till  J.  S.  dies.  Wheh  J.  S. 
dies.  If  A.  la  still  living,  the  remainder  be- 
comes vested,  but  not  before." 

The  author,  in  further  considering  the  fact 
that  a  remainder  is  contingent  by  reason  of 
the  person  who  is  to  take  it  not  being  ascer- 
tained, says:  "Thus  upon  a  devise  to  A.  tor 
life,  remainder  to  the  surviving  children  of 
J.  S.,  it  Is  obvious  that,  In  terms,  It  is  equivo- 
cal whether  the  surviving  relates  to  the  death 
of  the  testator,  or  to  A.  If  to  the  latter,  the 
remainder  must  be  a  contingent,  since  no  one 
can  tell  who  will  be  such  survivors  until  the 
death  of  A.  Whereas,  if  the  term  relate  to 
the  testator's  death,  and  J.  S.  then  have  chil- 
dren, the  remainder  is  a  vested  one,  since 
there  is  then  an  ascertained  person  In  esse 
capable  of  taking  the  estate  in  pnesentl  at 
any  moment"  2  Washb.  Real  Prop.  (3d  Ed  ) 
{  1,  pars.  17-18,  top  pages  507-510. 

It  will  be  observed  that  the  learned  author 
treats  the  remainder  as  contingent,  without 
question,  when  the  period  of  survivorship  re- 
lates to  the  death  of  the  life  tenant.  In  such 
case,  be  says,  "The  remainder  must  be  con- 
tingent, since  no  one  can  tell  who  will  be 
such  survivors,  until  the  death  of  A.,"  the 
life  tenant. 

In  Olney  v.  Hull,  21  Pick.  311,  a  testator, 
after  devising  to  his  wife  the  use  of  his  real 
estate  while  she  remained  bis  widow,  pro- 
ceeded as  follows:  "Should  my  wife  marry 
or  die,  the  land  then  shall  be  equally  divided 
among  my  surviving  sons,  with  each  son  pay- 
ing sixty  dollars  to  my  daughters,  to  be 
equally  divided  among  them,  as  soon  as  each 
son  may  come  Into  possession  of  said  land." 
It  was  held  that  the  remainder  given  to  uxe 
sons  was  contingent  until  the  marriage  or 
death  of  the  widow  of  the  testator,  and  that 
upon  her  death  the  estate  vested  In  a  son  who 
was  then  living,  to  the  exclusion  of  the  heirs 
of  another  son  who  died  before  the  widow, 
but  after  the  death  of  the  testator.  See,  al- 
so, Blanchard  v.  Blanchard,  1  Allen,  223: 
Dncker  v.  Bumham,  146  111.  9,  34  N:  E.  558, 
87  Am.  St  Rep.  135;  In  re  Ryder.  11  Paige,  185, 
42  Am.  Dec.  109;  Stump  v.  Findlay,  2  Rawie, 


168,  19  Am.  Dec.  632;  Wateon  v.  Smith,  110 
N.  C.  6,  14  S.  E.  640,  28  Am.  St  Rep.  665; 
Nicholson  V.  Ck>usar,  50  S.  O.  206,  27  S.  E. 
G28;  Henderson's  Ex'rs  v.  Peachy,  3  Leigh, 
68;  Baylor's  Lessee  v.  Dejarnette,  18  Orat 
152;  Wallace  v.  Minor,  86  Va.  550,  10  S.  B. 
423;  Robinson  v.  Robinson,  89  Va.  916,  14 
S.  E.  916;  McGomb  v.  McGomb,  96  Va.  779, 
82  S.  £.  453. 

The  very  earnest  contention  that  the  estate 
In  question  Is  a  vested,  and  not  a  contingent, 
remainder,  has  Induced  a  more  extended  clta- 
tlon  of  authority  than  would  have  otherwise 
been  considered  necessary.  The  conclusion 
reached  might  have  been  rested  alone  upon 
the  recent  decision  of  this  court  In  Vasbon's 
Ex'x  V.  Yashon,  98  Va.  170,  35  S.  B.  467. 
which  clearly  rules  the  case  at  bar.  In  that 
case  the  deed,  after  creating  a  life  estate  in 
favor  of  George  S.  and  Martha  V.  Yashon, 
disposes  of  the  remainder  In  the  following 
words:  "But  If  upon  the  death  of  the  said 
Martha  Y.  Yashon  the  said  George  S.  Yashon 
shall  not  be  living,  or  If  upon  the  death  of 
the  said  George  S.  Yashon  the  said  Martha 
Y.  A'ashon  shall  not  be  living,  then  upon  the 
further  trust  to  sell  the  said  property  In  such 
manner  as  may  seem  best  to  the  said  party 
of  the  second  part,  his  heirs,  assigns,  or  suc- 
cessors In  the  office  of  trustee,  and  to  divide 
the  proceeds  of  such  sale  among  the  Issue  of 
the  body  of  the  said  George  S.  Yashon,  the 
same  taking  per  stirpes  and  not  per  capita, 
If  such  Issue  of  his  body  there  should  be, 
and.  If  there  should  be  no  such  issue  then 
living,  to  pay  over  the  same  to  the  heirs  at 
law  of  the  said  George  S.  Yashon." 

George  S.  Yashon  had  a  niuieroaa  family 
of  children,  some  of  whom  died  during  his 
lifetime,  unmarried  and  without  Issue.  The 
contention  was  that  the  children  of  George 
S.  Yashon,  living  at  the  date  of  the  deed, 
took  a  vested  remainder;  but  this  court  de- 
nied that  claim,  and  held  that  said  children 
took  contingent  remainders,  which  were  de- 
feated upon  their  death  without  Issue  during 
the  life  of  George  S.  Yashon;  that  the  in- 
terest of  the  children  under  the  deed  was  de- 
pendent upon  thetar  being  alive  at  the  death 
of  their  father,  who  survived  Martha  Y. 
Yashon,— a  contingency  which  never  happen- 
ed,—«nd  that  therefore  they  had  no  estate 
which  their  father  could  Inherit.  Citing 
Graves,  Real  Prop,  supra;  Price  v.  Hall,  L. 
R.  5  Eq.  399;  Augustus  v.  Seabolt,  3  Mete. 
(Ky.)  155;  McCraw  v.  Davenport,  6  Port. 
319;   Nash  v.  Nash,  12  Allen,  345. 

Inasmuch  as  Lucy  Ann  Thomas,  the  life 
tenant  In  the  case  at  bar.  Is  still  living,  and 
J.  Walker  Thomas,  the  brother  of  appellant, 
is  still  living,  It  follows,  in  the  light  of  the 
foregoing  authorities,  that  the  appellant  has 
a  contingent  remainder  In  one  moiety  of  the 
land  mentioned,  subject  to  be  defeated  by  her 
death  In  the  lifetime  of  Lucy  Ann  Thomas, 
when  the  Interest  would  pass  under  the  deed 
to  others. 

The  second  branch  of  the  case  Involves  the 
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question  whether  or  not  such  an  unsubstan- 
tial and  shadowy  right  as  that  held  by  the 
appellant  can  be  subjected  to  sale  for  the 
benefit  of  her  creditors.  Such  an  Interest  Is 
a  pure  contingency,— a  bare  possibility  wheth- 
er it  will  ever  exist  or  not.  During  the  life 
of  Lucy  Ann  Thomas,  such  an  Interest  hardly 
rises  to  the  dignity  of  an  estate.  On  the 
part  of  a  purchaser  at  a  Judicial  sale,  it  would 
be  a  perfect  hazard,  for  It  could  not  be 
known  to  any  one  whether  the  supposed  In- 
terest, being  sold,  would  ever  be  of  any  value. 
It  would  be  a  mere  speculative  transaction, 
and  ruinous  in  its  consequences,  not  only' to 
the  creditors,  but  to  all  parties  Interested. 
It  has  not  been,  that  we  are  aware  of,  the 
practice  to  ofter  at  public  auction  such  an  in- 
terest for  the  satisfaction  of  debts,  nor  do  we 
thinlf  that  such  a  practice  should  be  estab- 
lished. See  Watson  v.  Dodd,  68  N.  C.  528; 
Same  v.  Watson,  56  N.  0.'  400;  Jackson  v. 
Waldron,  12  N.  Y.  Com.  Law,  176;  Breeding 
▼.  Davis,  77  Va.  639,  46  Am.  Rep.  740;  Young 
V.  Young,  89  Va.  676,  17  S.  E.  470,  23  L.  K. 
A.  042.  In  Watson  v.  Dodd,  supra,  it  was 
held  that  the  contingent  interest  of  one  of 
the  devisees,  expectant  upon  the  death  of  the 
life  tenant  without  issue,  could  not  be  sub- 
jected to  the  payment  of  his  debts.  In  Wat- 
son V.  Watson,  supra,  the  court  declared  that, 
the  land  being  limited  by  way  of  contingent 
remainder  to  persons  not  In  esse.  It  had  no 
power  to  order  a  sale  for  the  purpose  of  con- 
verting it  into  more  beneficial  property.  The 
principle  Involved  is  analogous  to  that  de- 
cided in  the  recent  case  (not  yet  officially  re- 
ported) of  Boisseau  v.  Bass'  Adm'r  (Va.)  40 
S.  E.  647,  where  It  was  held  that  the  Interest 
of  an  assured  in  a  policy  on  hia  life  which  has 
no  present  market  value,  but  Is  dependent 
for  Its  continued  existence  on  voluntary  pay- 
ments to  be  made  In  the  future  by  the  as- 
sured. Is  not  such  an  Interest  or  estate  as  can 
be  reached  by  fieri  facias. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  appealed  from  should  be  reversed, 
and  a  decree  entered  here  sustaining  the  de- 
murrer, and  dismissing  the  bill  filed  by  the 
appellee  with  costs. 


PLOOK  et  al.  v.  ARMENTROUT'S  ADM'R 
et  al. 

'(Supreme  Court  of  Appeals  of  Virginia.     Nor. 
20.  1802.) 

PRAtJDDLENT      CONVEYANCES  —  INTBNT      OF" 
GRANTOR— NOTICE   TO    GRANTEE— AC- 
TIONS—LIMITATIONS— PLEADING. 

1.  A  creditors'  suit  to  set  aside  a  conveyance 
brought  under  €3ode,  S  2458,  providing  that 
every  conveyance  or  transfer  of  any  estate,  giv- 
en with  intent  to  defraud  creditors  of  or  from 
what  they  are  or  may  be  lawfully  entitled  to, 
shall,  as  to  such  creditors,  be  void,  etc.,  is  not 
barred  by  the  five-year  statute  of  limitations 
prescribed  by  Code,  I  2929. 

2.  A  bill  to  set  aside  au  alleged  fraudulent 

f  2.  See  Fraudulent  Conveyancei,  vol,  M,  Cant. 
Dig.  i  779. 


conveyance  nnder  Code,  |  2458,  declaring  that 
a  conveyance  made  with  iutent  to  defraud  cred- 
itors shall  be  void,  except  as  against  purchasers 
for  a  valuable  consideration  and  without  notice, 
alle^ug  that  the  conveyance  was  made  without 
conai  deration,  and  with  intent  to  hinder,  delay, 
and  defraud  the  grantor's  creditors,  contains  an 
implied  allegation  of  notice,  and  is  therefore 
sufScient. 

3.  Where  a  debtor  conveyed  propraty,  the  tax- 
able value  of  which  was  $10,370,  to  certain  of 
hia  children,  subject  to  his  wife's  right  of  dower 
therein,  for  $7,00O,  the  consideration  was  not 
so  inadequate  as  to  shock  the  conscience,  and 
render  the  conveyance  void  as  to  creditors,  for 
inadequacy  of  consideration  alone. 

4.  Facta  held  insufflcient  to  establii^h  notice 
to  grantees  of  a  debtor  that  the  deed  was  made 
in  pursuance  of  the  debtor's  intent  to  defraud 
his  creditors. 

Appeal  from  circuit  court,  Rockingham 
county. 

Action  by  the  administrator  of  Daniel  Ar- 
mentrout,  deceased,  against  Eliza  Flook  and 
others,  to  set  aside  an  alleged  fraudulent 
conveyance.  Fr«Mn  a  Judgment  In  favor  of 
plaintiff,  certain  defendants  an>eaL  Revers- 
ed. 

Ed.  S.  Conrad  and  Sipe  &  Harris^  for  ap- 
pellants.   John  B.  Roller,  for  appellee. 


HARRISON.  J.  By  deed  dated  December 
6,  1877,  Daniel  Flook  conveyed  to  his  three 
daughters,  Eliza  Flook,  Martha  Flook,  and 
Frances  B.  Yancey,  all  of  his  real  and  per- 
sonal property,  consisting  of  a  farm  In  Rock- 
ingham county  containing  about  400  acres, 
and  the  personal  pr<^)erty  owned  by  the  gran- 
tor, consisting  of  horses,  cattle,  hogs,  farming 
implements,  and  household  and  Idtchen  fur- 
niture, subject  to  the  contingent  dower  rights 
of  his  wife.  In  the  real  estate.  Tills  deed 
was  acknowledged  January  14,  1878,  and  re- 
corded February  26, 1878.  The  consideration 
for  the  conveyance  expressed  on  its  face  is 
$2,000  cash  in  hand  paid,  being  for  services 
rendered  by  the  grantees  Eliza  and  Martha 
Flook  since  1858,  and  $5,000  to  be  paid  in 
12  equal  annual  payments,  bearing  even  date 
with  the  deed,  and  bearing  Interest  fr«HU 
their  date,  each  for  the  sum  of  $416.66%, 
secured  by  vendor's  lien  reserved  on  the  face 
of  the  deed.  It  appears  that  on  June  1, 
1878,  eight  of  these  bonds  were  assigned  by 
Daniel  Flook  to  Henry  Armentrout  In  settle- 
ment of  an  indebtedness  amounting  to  $3,686.- 
64.  It  fm-ther  appears  that  at  the  December 
term,  1878,  of  the  county  court  of  Rocking- 
ham, the  remaining  four  bonds  were  pledg- 
ed by  Daniel  Flook  as  indemnity  to  bis  se- 
curities in  an  official  bond  as  executor.  This 
pledge  of  these  four  bonds  must  have  lieen 
subsequently  released,  it  appearing  from  the 
answer  of  Daniel  Flook's  administrator  (his 
intestate  having  died  In  1882)  that  these  were 
the  only  bonds  that  came  into  his  hands.  It 
further  appears  that  in  a  creditors'  suit  in- 
stituted March  20,  1878,  against  Daniel  Flook 
and  others,  judgments  aggregating  $1,793.11, 
as  of  October,  1879,  were  audited.  Of  these, 
$1,543.51  were  against  Daniel  Flook  as  sur- 
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«ty.  Whether  these  Judgments  were  paid  off 
by  those  primarily  bound  therefor,  or  how 
or  when  they  were  discharged,  does  not  ap- 
pear. It  does,  however,  appear  from  a  final 
-order  In  the  cause  on  the  4th  of  April,  1888, 
that  they  had  been  all  satisfied,  and  the  cause 
retired  from  the  docliet. 

The  record  shows  that  in  1858  Daniel  Flook 
-qualified  In  the  county  court  of  Rockingham 
as  committee  of  the  person  and  estate  of 
Daniel  Amientrout,  a  person  of  unsound 
mind.  On  the  2d  day  of  March,  1877,  the 
commissioner  of  accounts  for  the  county 
-court  of  Rockingham  filed  a  settlement  of 
the  accounts  of  Daniel  Flook  as  such  com- 
mittee, covering  the  period  from  the  1st  day 
of  January,  IS.'SS,  to  the  1st  day  of  January, 

1876,  showing  a  balance  due  from  the  com- 
mittee of  $253.10.  This  balance,  it  appears, 
was  paid.  In  January,  1878,  Daniel  Armen- 
trout's  administrator  instituted  In  the  circuit 
court  of  Rockingham  a  chancery  suit  to  sur- 
charge and  falsify  this  settlement  of  accounts 
of  Daniel  Flook,  committee.  This  litigation 
pended  until  April  15,  1885,  resulting  in  a 
final  decree  of  that  date  in  favor  of  the  ad- 
ministrator of  Daniel  Armentrout  against  the 
administrator  of  Daniel  Flook  for  the  sum  of 
^,287.61.  Execution  was  Issued  on  this  de- 
cree, and  indorsed  on  the  back  by  the  attor- 
ney for  Daniel  Armentrout's  administrator, 
•To  Ue." 

To  January  niles,  1888,  Daniel  Armen- 
trout's administrator  filed  his  bill  in  the  suit 
now  before  us,  setting  up  his  decree.  In  the 
last-mentioned  cause,  of  $2,287.61,  as  an  out- 
standing indebtedness  against  Daniel  Flook 
at  the  time  the  deed  to  his  daughters,   in 

1877,  was  made,  and  charging  that  said  deed 
bad  been  made  to  hinder,  delay,  and  defraud 
the  creditors  of  Daniel  Flook,  and  especially 
tbe  complainant,  out  of  any  recovery  against 
blm  or  his  property  on  account  of  his  liabil- 
ity as  such  committee.  The  bill  further  al- 
leges that  tbe  property  was  conveyed  for  a 
grossly  Inadequate  consideration;  that  It  was 
worth  the  sum  of  $20,000;  that  the  cash  pay- 
ment of  $2,000,  recited  to  be  for  services  ren- 
dered by  the  grantees,  was  not  bona  fide, 
and  set  up  for  the  fraudulent  purpose  of  de- 
feating the  claim  of  complainant;  that  for  a 
Uke  reason,  the  deferred  payments  were 
strung  out  for  12  years;  that  the  whole  pur- 
pose of  the  deed  was  to  cover  up  and  con- 
ceal the  property  of  the  grantor  from  his 
creditors,  and  especially  from  the  claim  of 
the  complainant.  The  prayer  of  the  bill  Is 
that  the  deed  may  be  declared  fraudulent 
and  void,  and  the  property  conveyed  therein 
aabjected  to  the  satisfaction  of  the  debt  due 
tbe  complainant.  An  answer  was  filed  by 
the  administrator  of  Daniel  Flook,  and  a  de- 
murrer and  answer  by  bis  daughters  to  whom 
tbe  property  in  question  was  conveyed.  In 
tbeir  answer,  the  grantees  broadly  and  em- 
phatically deny  every  allegation  of  fraud  and 
wrongdoing  asserted  In  the  bill,  and  declare 
that  the  consideration  expressed  in  the  deed 


was  a  full  and  fair  price  for  the  property; 
that  the  $2,000  cash  payment  was  Justly  due 
for  services  actually  rendered;  and  that  the 
deferred  payments  were  not  strung  out  tor 
12  years  with  a  fraudulent  intent.  Respond- 
ents declare  that  they  have  acted  throughout 
the  whole  matter  in  perfect  good  faith;  have 
paid  their  entire  purchase  money,  made  val- 
uable improvements  upon  the  property,  and 
have  expended  their  time,  labor,  and  money 
thereon,  since  the  date  of  their  purchase,  In 
Decembo-,  1877.  They  emphatically  deny 
that  the  deed  was  made  to  hinder  and  delay 
their  father's  creditors.  On  the  contrary, 
they  insist  that  the  sale  was  made  to  enable 
their  father  to  pay  his  debts.  Ttiej  deny 
every  insinuation  of  fraud  or  notice  of  fraud, 
or  fraudulent  Intent  on  thehr  part  or  on  the 
part  of  their  deceased  father.  While  Insist- 
ing that  they  are  entitled  to  the  protection  of 
a  court  of  equity  by  reason  of  the  matters 
set  forth  in  their  answer,  they  also  rely  upon 
the  doctrine  of  laches,  and  the  statute  of  lim- 
itations to  protect  them  in  the  rightful  pos- 
session of  what  they  claim  was  a  bona  fide 
purchase.  This  controversy,  in  the  court  be- 
low, resulted  in  the  decree  appealed  from, 
overruling  the  demurrer  of  appellants,  set- 
ting aside  the  deed  In  question  as  fraudulent 
and  void,  and  ordering  a  sale  of  the  land 
thereby  conveyed  to  satisfy  the  debt  due  the 
appellee. 

If  the  conveyance  under  consideration,  dat- 
ed December  6, 1877,  was  assailed  alone  upon 
the  ground  that  it  was  voluntary,  the  suit, 
not  being  brought  until  January  rules,  1888, 
would  be  barred  by  the  provisions  of  section 
2929  of  the  Code,  because  not  brought  within 
five  years  after  the  right  to  avoid  the  deed 
on  that  ground  had  accrued.  It  is  clear, 
however,  that  appellee  is  prosecuting  his  suit 
under  section  2458  of  the  Code,  upon  the 
ground  of  actual  fraud,  and  in  such  a  case 
the  five-year  statute  of  limitations  does  not 
apply.  So  far  as  necessary  to  be  quoted, 
section  2458  provides  that  "every  conveyance 

•  •  •  or  transfer  of  •  •  •  any  estate, 
real  or  personal.  •  •  •  given  with  Intent 
to  •  •  •  defraud  creditors  *  •  •  of 
or  from  what  they  are  or  may  be  lawfully 
entitled    to,    shall,    as    to    such    creditors, 

*  *  *  be  void.  This  section  shall  not  af- 
fect the  title  of  a  purchaser  for  valuable  con- 
sideration, unless  it  appear  that  he  had  no- 
tice of  the  fraudulent  intent  of  his  Immediate 
grantor  or  of  fraud  rendering  void  the  title  of 
such  grantor." 

That  the  grantees  were  purchasers  for  a 
valuable  consideration  cannot  be  denied,  and 
therefore  to  declare  the  deed  void,  under 
section  2458.  two  elements  are  necessary, 
and  these  must  concur,  namely: 

(1)  The  conveyance  must  have  been  made 
with  intent  to  defraud  the  creditor  of  what  he 
may  be  lawfully  entitled;    and 

(2).  To  affect  the  title  of  the  grantees,  they 
must  have  had  notice  of  the  fraudulent  Intent 
of  the  grantor. 


Digitized  by  VjOOQIC 


«88 


42  SOUXHSASTBRN  BEPORTEEL 


(Va. 


The  demurrer  was  properly  oTerruled.  It 
rests  upon  the  contention  that  the  bill  does 
not  In  terms,  allege  that  the  grantees  had  no- 
tice of  the  fraud  charged  upon  tlie  grantor. 
This  court  has  held  that  the  privity  of  the 
grantee  In  the  fraud  of  his  grantor  is  sufB- 
dently  alleged  by  charging  that  the  deed  was 
made,  not  only  without  any  consideration 
deemed  valuable  in  law,  but  with  Intent  to 
binder,  delay,  and  defraud  the  creditors  of 
the  grantor.  Whilst  it  is  clearly  the  better 
practice  to  charge,  in  terms,  that  the  grantee 
liad  notice  of  the  grantor's  fraudulent  Intent, 
yet  If  the  charge  made  necessarily  Implies 
such  notice,  as  it  does  in  the  case  at  bar,  it 
is  sufficient.  Twine  Co.  v.  Mayo,  97  Va.  182, 
33  S.  K  523. 

Tha«  is  no  direct  proof  in  the  record  of 
any  fraudulent  intent  on  the  part  of  the  ap- 
pellants, nor  of  any  knowledge  by  them  of 
any  fraudulent  purpose  on  the  part  of  the 
grantor.  It  is  not  necessary,  however,  that 
the  grantees  should  appear  to  have  had  ac- 
tual knowledge  of  the  grantor's  unlawful  pur- 
pose. It  is  sufficient  if  they  had  knowledge 
of  facts  and  circumstances  which  were  nat- 
urally and  Justly  calculated  to  excite  suspi- 
cion in  the  mind  of  a  person  of  ordinary  care 
and  prudence,  and  which  would  naturally 
prompt  him  to  pause  and  Inquire  before  con- 
summating the  transaction.  If  such  inquiry 
would  have  necessarily  led  to  a  discovery  of 
the  fact,  with  notice  of  which  he  is  sought  to 
I>e  charged,  he  will  be  considered  to  be  affect- 
ed with  such  notice,  whether  he  made  Inquiry 
or  not  But  while  the  fact  of  notice  may  be 
Inferred  from  circumstances,  as  well  as  prov- 
ed by  direct  evidence,  yet  the  proof  must  l»€ 
such  as  to  aftect  the  conscience  of  the  pur- 
chaser, and  must  be  so  strong  and  clear  as  to 
fix  upon  him  the  Imputation  of  mala  fides. 
Fischer  v.  Lee,  98  Va.  159,  35  8.  E.  441;  New- 
berry V.  Bank,  98  Va.  471,  36  S.  B.  516. 

In  the  light  of  this  repeated  statement  of 
the  law  applicable  in  such  cases,  we  wUI  pro- 
ceed to  the  consideration  of  the  alleged  sus- 
picious circumstances  relied  on  by  the  appel- 
lee as  sufficient  to  affect  the  conscience  of  the 
appellants,  and  to  fix  upon  them  the  imputa- 
tion of  mala  fides.  The  first  of  these,  and 
that  chiefly  relied  on.  Is  that  the  grantor  was 
in  embarrassed  circumstances,  and  that  the 
price  agreed  to  be  paid  by  appellants  was 
wholly  inadequate. 

It  is  a  well-settled  rule  of  law  that  mere 
inadequacy  of  price  is  no  grotmd  for  setting 
aside  a  conveyance,  unless  so  gross  as  to 
shock  the  couscloice  and  furnish  decisive  evi- 
dence of  fraud.  Bresee  v.  Bradfield,  99  Va. 
831,  38  S.  E.  196.  In  this  case  it  is  said,  cit- 
ing Pomeroy  on  Equity  Jurisdiction:  "If 
there  is  nothing  but  mere  inadequacy  of 
price,  the  case  must  be  extreme,  in  order  to 
call  for  the  interposition  of  equity.  When 
the  accompanying  incidents  are  inequitable, 
and  show  bad  faith,  such  as  concealments, 
misrepresentations,  undue  advantage,  oppres- 
sion on  the  part  of  the  one  who  obtains  the 


benefit,  or  ignorance,  weakness  of  mind,  sick- 
ness, old  age,  incapacity,  pecuniary  necessi- 
ties, and  the  like,  on  the  part  of  the  otliw, 
these  circumstances,  combined  with  inade- 
quacy of  price,  may  easily  induce  a  court  to 
grant  relief,  defensive  or  afilrmative." 

In  the  case  at  bar  it  appears  that  the  prop- 
erty conveyed  by  Daniel  Flook  to  his  daugh- 
ters was  assessed  for  taxation  at  $10,376,  the 
land  at  $9,488.  and  the  personal  property  at 
$888.  The  depositions  of  about  40  witnesses 
have  been  taken.  The  estimated  value  per 
acre  placed  upon  the  land  ranges  from  $15  to 
$60  per  acre.  A  careful  consideration  of  the 
evidence  shows  that  the  witnesses  who  prac- 
tically concur  in  the  view  that  the  prlae  paid 
was  fair  and  reasonable  have  been  longest 
and  best  acquainted  with  the  land,  and  are 
better  informed  as  to  its  value  than  those 
witnesses  who  speak  on  behalf  of  the  appel- 
lee. It  must  be  borne  In  mind  that  the  land 
was  sold  and  conveyed  Bubje<!t  to  the  incum- 
brance of  the  contingent  right  of  dower  of 
the  grantor's  wife,  and  that  this  burden  great- 
ly depreciates  the  sale  value  of  land.  The  ev- 
idence of  value,  as  in  most  cases  of  this  na- 
ture, is  very  conflicting,  and  therefore  unsat- 
isfactory. Upon  the  whole  case,  however,  it 
is  Impossible  for  the  court  to  say  that  the 
price  paid  was  Inadequate.  CSertainly  it  was 
not  so  grossly  inadequate  as  to  shock  the  con- 
science of  a  man  of  common  sense,  or  to  fur- 
nish occasion  for  setting  aside  the  deed  as 
fraudulent  for  that  cause  alone. 

The  contention  that  at  the  date  of  the  deed 
the  grantor  was  in  such  embarrassed  circum- 
stances is  to  have  put  the  grantees  upon  no- 
tice that  the  conveyance,  at  the  price  agreed 
upon,  was  Intended  to  defraud  his  creditors, 
is  not  sustained  by  the  record.  On  the  con- 
trary, the  established  facts  are  susceptible  of 
the  construction  that  in  making  the  sale  the 
grantor  was  actuated  by  an  honest  purpose 
to  provide  for  the  payment  of  his  debts.  The 
presumption  of  law  Is  in  favor  of  honesty,  and 
the  court  cannot  presume  fraud  unless  the 
terms  of  the  Instrument  preclude  any  other 
inference.  Williams  v.  Lord,  75  Va.  390-400. 
In  a  few  months  after  the  sale  was  made, 
eight  of  the  purchase-money  bonds  had  been 
assigned  by  the  grantor  In  satisfaction  of  his 
principal  debt  amounting  to  $3,GS6.64.  While 
it  does  not  appear  precisely  when  and  how 
the  Judgments  heretofore  mentHned  were 
paid.  It  does  appear  that  every  debt  the  gran- 
tor owed  was  discharged,  and  that  when  he 
died,  in  1882,  the  last  four  purchase-money 
bonds,  not  due  until  January  1,  1887,  1888, 
1889,  and  1890,  were  under  bis  control,  and 
passed  into  the  hands  of  his  administrator  as 
assets  of  the  grantor's  estate.  These  bonds 
aggregated  $1,606.66%  with  Interest  thereon 
from  December  6,  1877,— a  sum  more  than 
sufficient  to  satisfy  the  subsequently  ascer- 
tained and  established  demand  of  the  appellee. 
It  is  further  contended  that  a  badge  of  fraud 
is  to  be  found  In  the  circumstance  that  the 
deed  was  dated  December  &,  1877,  and  not 
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acknowledged  for  record  until  January  14, 
ISTS,  without  any  explanatiou  being  given  of 
tills  discrepancy.  Daniel  Flock  being  dead, 
and  tbe  grantees  being  incompetent  witness- 
es, it  would  have  been  difficult  to  make  tbe 
explanation  mentioned.  We  cannot  see,  how- 
ever, that  this  circumstance  can  raise  a  sus- 
picion of  bad  faith.  It  is  within  common  ex- 
perience that,  wliere  parties  are  living  in  tbe 
country,  it  la  not  always  convenient  to  get  a 
notary  or  Justice,  and  for  this  reason  deeds 
are  often  not  acknowledged  for  some  time 
after  they  are  written. 

Another  circumstance  relied  on  to  show 
tbat.  If  the  grantees  had  made  such  inquiry 
as  It  was  their  duty  to  make,  they  would 
hare  discovered  tbe  fraudulent  intent  of  their 
grantor,  is  that  Geo.  W.  Yancey,  the  husband 
of  one  of  the  grantees,  lived  beside  the  gran- 
tor, attended  to  bis  business,  and,  from  his 
proximity  to  him,  must  have  known  all  about 
his  affairs.  This  Is  a  mere  presumption. 
Yancey  was  not  a  party  to  tbe  deed.  There 
Is  no  proof  tliat  he  had  any  knowledge  on  the 
subject,  and  none  that  he  vouchsafed  any  in- 
formation to  the  grantees  that  would  have 
put  the  most  suspicious  upon  Inquiry. 

Another  circumstance  relied  on  as  show- 
ing fraud  is  that  Mrs.  Flook  did  not  unite  in 
the  deed.  Under  the  facts  of  this  case,  we 
are  unable  to  see  what  ground  for  suspicion 
of  bad  faith  this  circumstance  afford&  Tbe 
wife  could  not  be  required  to  unite  in  the 
deed  releasing  ber  dower  rights,  and  tbe 
fact  that  she  was  unwilling  to  do  so,  and  that 
the  absence  of  such  release  would  make  it 
difticult  to  sell  to  a  stranger,  may  have  sug- 
gested to  the  grantor  the  Idea  of  selling  to 
liis  daughters,  subject  to  the  dower  rights, 
for  the  purpose  of  raising  the  means  with 
which  to  pay  his  debta 

Another  circumstance  insisted  upon  Is  that 
Daniel  Flook  made  a  dishonest  settlement  of 
his  accounts  as  committee  for  Daniel  Ar- 
mentrout  before  the  commissioner  of  ac- 
counts in  March,  1877.  The  bill  alleges  this 
to  be  the  fact,  but  the  charge  Is  emphatically 
denied  by  the  answer,  and  there  is  no  proof 
to  sustain  it  Daniel  Flook  assumed  this 
trust  In  1858.  After  the  Intervention  of 
years,  the  Civil  War,  and  possible  loss  of  evi- 
dence, he  settled  his  accounts  in  1877.  It 
does  not  follow  necessarily  that  because,  In 
a  subsequent  settlement  made  after  he  was 
dead,  a  liability  was  ascertained,  the  first 
settlement  was  made  with  the  dishonest  pur- 
pose of  defrauding  appellee.  The  evidence 
shows  that  at  the  date  of  the  deed  in  ques- 
tion tbe  grantor  was  advanced  in  years;  that 
he  was  a  man  of  high  character,  and  bad 
l>ome  a  good  reputation  for  honesty  and  In- 
tegrity all  his  life  among  his  neighbors. 
There  is  no  evidence  to  raise  a  suspicion, 
even,  tbat  the  grantees  bad  any  knowledge 
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of  their  father's  accounts  as  committee  for 
Daniel  Armentrout.  If  they  are  chargeable 
with  any  knowledge  on  the  subject,  it  Is 
only  that  disclosed  by  the  public  records, 
viz.,  that  he  bad  settled  his  accounts  before 
an  authorized  official,  from  which  settlement 
it  appeared  that  he  owed  nothing  on  that  ac- 
count. They  can  hardly  be  presumed  to 
have  known,  if  such  was  tbe  fact,  that  tbe 
record  settlement  was  false,  and  that  one 
would  be  made  subsequently  brlng;ing  their 
father  in  debt 

We  have  commented  upon  the  more  im- 
portant incidents  connected  with  the  trans- 
action under  consideration,  and,  without  pro- 
longing this  opinion  to  consider  in  detail 
others  suggested  as  suspicious,  it  must  suf- 
fice to  say  that  when  all  the  circumstances 
relied  on  to  show  that  the  appellants  were 
guilty  of  actual  fraud  in  making  the  pur- 
chase in  question  of  their  father  are  consid- 
ered In  the  light  of  the  facts  disclosed  by 
the  record,  the  imputation  of  mala  fides  has 
not  been  fastened  upon  them  with  that  clear- 
ness and  force  which  is  required  In  making 
out  a  case  of  fraud. 

The  record  does  not  show  what  has  be- 
come of  the  four  bonds  that  went  Into  the 
hands  of  the  administrator  of  Daniel  Flook. 
The  bill  alleges  that  they  have  not  been  paid. 
The  answer  of  the  administrator  admits  that 
they  came  into  his  bands,  and  says  tbat  they 
are  now  on  file  in  some  chancery  suit  The 
answer  of  appellants  declares  that  tbese 
bonds  passed  into  the  bands  of  their  father's 
administrator,  and  that  they  will  be  pre- 
pared to  show  at  any  time  bow  tbe  same  had 
been  paid  off  or  discharged.  With  tbe  ex- 
ception of  these  allegations,  the  record  is  si- 
lent on  tbe  subject.  It  Is  apparent  that  in 
the  lower  court  the  issue  made  by  the  plead- 
ings as  to  tbe  payment  of  tbese  bonds  was 
Ignored  or  subordinated  to  the  question 
whether  or  not  the  deed  from  Daniel  Flook 
to  his  daughters  was  fraudulent  If  they 
have  been  paid  to  the  administrator  of  Dan- 
iel Flook,  deceased,  his  being  the  proper 
hand  to  receive  payment,  tbe  debt  is  dis- 
charged, and  there  is  no  liability  on  the 
obligors  for  bis  application  of  the  proceeds. 
If,  on  the  other  hand,  they  have  not  been 
paid,  by  the  terms  of  the  deed  they  con- 
stitute a  vendor's  lien  upon  the  land,  whlcb 
should  be  enforced  in  these  proceedings. 
The  matter  being  susceptible  of  proof,  and 
none  having  been  taken,  the  bill  ought  not 
to  be  dismissed,  but  tbe  cause  remanded  for 
further  prosecution  or  inquiry  along  the  lines 
suggested.  If  the  appellee  shall  be  so  ad- 
vised. 

For  tbese  reasons,  the  decree  appealed  from 
must  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  not  in  conflict 
wltb  this  opinion  as  may  be  proper. 


Digitized  by  VjOOQIC 


690 


42  SOUTHBASTERN  REPORTER. 


(Va. 


HOY  T.  VARNER  et  a!. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 
20.  1902.) 

DOWBR— BQurry  of  rbdemption— redemp- 
tion BT  HEIRS— CONTRIBUTION. 

1.  Where  a  wife,  during  coverture,  joins  in  a 
mortgage  of  her  husband's  land,  she  has  a  right 
to  dower  only  iu  the  surplus,  though  the  sale 
under  the  mortgage  is  after  the  husband's 
death,  nothing  to  the  contrary  being  indicated 
by  Code,  i  2269.  giving  a  widow  dower  in  the 
surplus  after  payment  of  incumbrances  ou 
the  land  paramount  to  her  dower,  where  the 
land  is  sold  in  the  lifetime  of  the  husband. 

2.  Land  of  a  husband  being  subject  at  his 
death  to  a  mortgage  in  which  the  wife  joined, 
and  which  was  thereafter  satisfied  by  sale  of 
part  of  the  land,  and  by  payment  by  the  heirs 
from  the  individual  property,  the  wife,  to  have 
dower  in  the  remainder  of  the  land,  must  con- 
tribute h^r  proportionate  ^are. 

Appeal  from  circuit  court,  Augusta  county. 

Proceedings  between  Hoy  and  Vnrner  and 
others.  From  the  decree.  Hoy  appeals.  Re- 
versed. 

Cnrrj'  &  Glenn  and  Turner  K.  Haclunan, 
for  appellant    Elder  &  Elder,  for  appellees. 

CARUWELIi,  J.  This  id  an  appeal  from 
a  decree  of  the  circuit  court  of  Augusta  coxm- 
ty,  and  the  case  Is  as  follorra: 

H.  H.  Tamer  died  in  Augusta  coimty  on 
or  about  the  25th  day  of  April,  1887,  intes- 
tate, leaving  to  survive  him  a  widow,  Agnes 
A.  Tamer,  and  five  infant  clilldren.  He  was 
at  his  death  seised  and  possessed  of  a  tract 
of  120V^  acres  of  land,  situated  in  said  coun- 
ty, upon  which  he  had  given  two  deeds  of 
trust,— the  oue  to  secure  to  the  Talley  Mu- 
tual Life  Association  $1,100,  and  the  other 
to  secure  Frances  Hogshead  $200,— In  both  of 
'which  duly  recorded  deeds  his  wife  united. 
H.  H.  Vamer  having  died  before  any  sale  of 
the  land  was  made  under  either  of  the  trust 
deeds,  and  the  debts  thereby  secured,  with  the 
exception  of  a  small  balance  of  $70.62,  having 
been  satisfied  with  the  proceeds  arising  from 
the  sale  of  a  part  of  the  land  in  a  suit  Insti- 
tuted for  the  settlement  of  Tamer's  estate, 
and  by  applying,  by  authority  of  a  decree  of 
the  court  in  that  case,  the  share  of  his  five 
children  in  the  proceeds  from  a  life  insur- 
ance policy  he  held  in  the  Talley  Mutual 
Life  Association  for  the  benefit  of  his  wife 
and  children,  the  circuit  court  in  this  cause 
held  that  the  widow,  Agnes  A.  Tamer,  was 
entitled  to  dower  in  the  whole  126^  acres 
of  land,  and  confirmed  the  report  of  the 
commissioners  assigning  to  her  as  dower 
one-third  of  the  land. 

"The  general  rule  is  that,  when  the  bns- 
band  has  mortgaged  his  lands  before  cov- 
erture, or  the  wife,  during  coverture,  lias 
united  with  him  in  mortgaging  land  belong- 
ing to  him,  and  such  land  is  sold  under  the 
mortgage,  the  widow.  If  the  sale  takes  place 
after  the  death  of  the  husband,  and  the  wife, 
if  the  snic  talces  place  before  his  death,  in 
Jurisdictions    where    the   inchoate   right   of 


dower  is  regarded  as  such  an  interest  as 
must  be  protected,  is  entitled  to  have  her 
dower  assigned  or  reserved  from  the  sur- 
plus only  after  paying  the  whole  amotint  of 
the  mortgage  Indebtedness.  The  dower  in- 
terest should  be  confined  to  one-third  of  the 
value  of  the  excess  of  the  land  after  deduct- 
ing the  entire  amount  owing  upon  the  mort- 
gage." 10  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
168;   1  Scrlb.  Dower,  492. 

The  reason  for  the  general  rale,  which  con- 
fines the  widow  to  one-third  of  the  surplus, 
is  thus  stated  by  Chancellor  Walworth  In 
Hawley  t.  Bradford,  9  Paige,  200,  37  Am. 
Dec.  890:  "It  is  settled  law  that,  where  the 
wife  pledges  her  separate  estate,  or  the  re- 
versionary interest  In  her  real  property,  for 
the  debt  of  her  husband,  she  is  entitled  to  the 
ordinary  rights  and  privileges  of  a  Burety. 
*  *  •  I  am  not  aware  of  any  decisiou. 
however.  In  which  the  principle  of  surety- 
ship has  been  applied  to  a  case  like  the  pres- 
ent. •  •  •  Strictly  speaking,  the  wife 
has  no  estate  or  interest  in  the  lands  of  her 
husband  during  his  life  which  la  capable  of 
being  mortgaged  or  pledged  for  the  payment 
of  his  debt.  Her  Joining  in  the  mortgage, 
therefore,  merely  operates  by  way  of  release 
or  extinguishment  of  her  fntore  claim  to 
dower  as  against  the  mortgagee,  if  she  sur- 
vives her  husband,  without  impairing  her 
contingent  right  of  dower  in  the  equity  of 
redemption.  The  master  was,  therefore, 
right  In  supposing  that  Mrs.  Bradford  was 
not  entitled  to  be  endowed  of  the  whole  pro- 
ceeds of  the  mortgaged  premises,  but  only 
of  the  surplus  which  remained  after  paying 
the  mortgage  debt  and  the  costs  of  foreclo- 
sure." To  the  same  eflfect  Is  Bank  v.  Owens, 
31  Md.  320,  00  Am.  Rep.  60,  citing  nometous 
authorities. 

In  Land  v.  Shlpp,  100  Va.  — ,  41  8.  B.  742, 
it  is  said:  "Whether  tiiere  has  been  an 
alienation  by  the  husband  in  fee  of  the  eqaity 
of  redemption  he  held  in  the  land  to  satisfy 
a  lien  or  Incumbrance  thereon  sinperior  to 
his  wife's  right  of  dower  therein,  or  the  con- 
veyance be  made  by  the  husband  of  his  eq- 
uity of  redemption  to  a  trustee^  without  the 
wife's  concurrence,  to  secure  a  debt  of  the 
husband,  and  there  Is  a  sale  of  the  land  in 
his  lifetime  by  the  trustee,  subject  to  the 
prior  lien  or  incumbrance,  or  It  be  paid  out 
of  the  proceeds  of  such  sale,  the  widow  of 
the  deceased  husband  can  only  have  dower 
In  the  equity  of  redemption  In  the  land 
(which  the  husband  could  not  alien,  and  de- 
feat her  dower  therein,  without  her  concm- 
rence),  or  of  the  excess  from  the  proceeds 
from  the  sate  of  the  land,  over  and  above 
the  amount  of  the  lien  or  incumbrance  there- 
on superior  to  her  dower  rights,  which  is  tlie 
measure  of  the  equity  of  redemption;  ami 
to  secure  this  to  her  our  statute  makes  am- 
ple provision." 

It  was,  of  course,  there  meant  to  confine 
the  widow's  right  of  dower  to  one-third  of 
the  surplus,   thus  entirely  disregarding  the 
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▼ftlne  of  her  dower  In  the  whole  land;  for, 
if  the  wife  was  to  be  treated  as  a  surety  for 
the  husband,  to  be  exonerated  out  of  the 
surplus,  to  the  full  value  of  her  dower  hi 
the  whole,  the  plain  provision  of  the  stat- 
ute ttiat  she  Is  to  be  endowed  only  of  the 
excess  from  the  proceeds  from  the  sale  of 
the  land  over  and  above  the  amount  of  the. 
lien  or  incumbrance  superior  to  her  dower, 
would  be  transcended,  and  she  could  be  giv- 
en dower  in  the  whole  land,  and  not  merely 
in  the  equity  of  redemption.  Of  that,  or, 
what  is  the  same  thing,  of  the  estate  subject 
to  the  mortgage,  as  was  said  in  Wilson  T. 
Da\is8on,  2  Bob.  403,  the  husband  is  to  be 
considered  as  having  died  seised. 

Prof.  Graves,  of  the  University  of  Vir- 
ginia, in  his  forthcotning  work  on  Real 
Property,  quotes  the  general  rule  as  laid 
down  in  10  Am.  &  £ng.  Enc.  IJaw,  supra, 
the  reason  for  the  rule  given  In  Hawley 
V.  Bradford,  0  Paige,  supra,  and  proceeds 
to  state  his  ccmdusion  as  to  the  extent  of 
the  dower  right  tn  Virginia  as  follows: 
"When  the  land  Is  sold  in  the  lifetime  of 
the  husband,  the  Ciode  (section  2269)  places 
the  case  where  the  wife  unites  with  her  hus- 
band in  the  deed  creating  the  lioi  or  in- 
cumbrance along  with  that  of  a  Hen  or  in- 
cumbrance "created  before  the  marriage,  or 
otherwise  paramount  to  the  dower  of  the 
wife,'  and  declares  as  to  all  alike  that,  'If 
a  surplus  of  the  proceeds  of  sale  remain 
after  satisfying  the  said  lien  or  incumbrance, 
she  shall  be  entitled  to  dower  in  said  sur- 
plus,' which  clearly  confines  her  dower  in- 
terest to  one-third  of  the  surplus.  And  that 
the  law  is  the  same  in  Virginia  (In  accord 
with  the  general  rule  laid  down  above)  when 
the  sale  is  made  after  the  death  of  the  hus- 
band would  seem  to  be  indicated  (so  far  as 
the  opposite  view  rests  upon  the  doctrine 
of  suretyship)  by  the  caise  of  Gatewood  v. 
Gatewood,  75  Va.  407,  415,  where  it  is  said 
by  Staples,  J.,  that  a  married  woman  who 
Joins  in  a  mortgage  by  the  husband  on  his 
lands  is  not  a  surety  for  the  debt;  and  also 
by  the  following  language  of  the  same  learn- 
ed Judge  in  Corr  v.  Porter,  33  Grat.  278,  285: 
'During  the  life  of  the  husband,  the  wife 
has  no  estate  or  Interest  in  his  lands.  She 
has  a  mere  contingent  right  of  dower,  which 
may  be  the  subject  of  a  conveyance  or  re- 
linquishment under  the  statute.  It  may  also 
constitute  a  valuable  consideration  for  a 
postnuptial  settlement,  because  it  is  in  the 
nature  of  a  contingent  lien  or  incumbrance 
upon  the  realty.  Beyond  this,  however,  it 
is  not  even  a  right  in  action.  When  the  wife 
unites  with  the  husband  in  conveying  the 
property  to  a  purchaser,  the  effect  is  not  to 
vest  in  the  latter  the  dower  interest,  or  any 
estate  separate  and  distinct  from  that  of  the 
husband,  but  simply  to  relinquish  a  contin- 
gent right  in  the  nature  of  an  incumbrance 
upon  the  property  conveyed,  which,  if  not 
so  relinquished,  will  attach  and  be  consum- 
mate on  the  death  of  the  husband.    This 


right,  being  relinquished,  is  gone  forever,  the 
charge  upon  the  estate  ceases,  and  the  title 
of  the  purchaser  becomes  complete.  The 
title  so  acquired  is  not  to  two  estates  or  in- 
terests (that  of  the  husband  and  wife),  but 
to  one  estate  (that  of  the  husband,  dischar- 
ged of  the  wife's  contingent  claim  of  dow- 
er).* " 

In  Land  v.  Shlpp,  98  Va.  284,  30  S.  B.  391« 
a  number  of  authorities  were  cited  with  ap- 
proval in  support  of  the  view  that,  while 
the  wife's  inchoate  right  of  dower  in  her 
husband's  land  was  an  interest  which  might 
be  released,  it  was  not  the  subject  of  grant 
or  assignment,  nor  Is  it  in  any  sense  an  in- 
terest in  real  estate. 

The  contingent  right  of  dower  In  the  wife 
not  being  in  any  sense  property,  the  the<vy 
that  when  she  unites  with  her  husband  In 
the  conveyance  of  his  land  to  secure  the 
imyment  of  a  debt  of  his  she  becomes  sure- 
ty of  the  husband  for  his  debt,  with  the 
right  of  exoneration  out  of  the  remainder 
of  the  land,  or  the  surplus  from  its  sale 
after  the  debt  is  satisfied,  has  nothing  to  rest 
upon,  for  the  wife  neither  becomes  per- 
sonally bound  for  the  debt  nor  pledges  any 
property  as  security  for  Its  payment  No 
personal  obligation  rests  upon  her  to  pay 
the  debt,  or  to  make  up  any  deficit  should 
the  land  sell  for  less  than  the  debt 

It  is  not  however,  the  theory  of  the  wife's 
suretyship  that  Is  so  much  relied  on  by  the 
learned  counsel  for  appellees,  but  that  her 
claim  to  dower  in  the  whole  of  the  land  of 
which  her  husband  died  possessed  Is  author- 
ized by  the  decision  of  this  court  in  Wilson 
V.  Branch,  77  Va.  65,  46  Am.  Rep.  709,  cited 
with  approval,  it  is  contended.  In  Land  v. 
Shlpp,  41  S.  B.  742. 

In  other  words,  the  contention  Is  that  as 
the  land  upon  which  the  two  deeds  of  trust 
rested  was  not  sold  to  satisfy  the  debts 
thereby  secured  in  the  lifetime  of  the  hus- 
band, section  2269  of  the  Code  does  not  ap- 
ply, and  that  therefore,  Agnes  A.  Varner, 
appellee,  is  entitled  to  her  full  right  of  dower 
(except  as  against  the  secured  creditors)  in 
the  land,  as  was  held  by  the  lower  court; 
and  Wilson  v.  Branch,  supra,  and  the  refer- 
ence to  that  case  in  Land  v.  Shlpp,  are  main- 
ly relied  on  as  supporting  that  contention. 

In  the  last-named  case,  having  In  mind  the 
general  rule  that  a  widow  cannot  be  com- 
pelled to  commute  her  dower  where  it  is 
practicable  to  assign  it  in  kind,  reference 
was  made  to  Wilson  v.  Branch  as  authority 
for  that  proposition;  but,  if  what  was  there 
said  is  susceptible  of  the  construction  that  is 
here  contended  for,  the  language  of  the  ref- 
erence was  unguardedly  used,  and  in  fact 
It  was  not  necessary  to  a  decision  of  the 
case  under  consideration. 

In  Wilson  V.  Branch,  supra,  there  were  two 
estates  In  land  Involved,— halves  of  an  undi- 
vided tract  called  "Cedar  Lawn,"— one  half 
belonging  to  the  husband,  and  (under  the  de- 
cision of  this  court)  the  other  half  belonging 
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to  tbe  wife,  when  the  deed  of  trust  of  1876 
waB  made,  by  the  husband  and  wife  Jointly,  to 
secure  a  debt  of  the  husband.  As  to  tbe  wife's 
balf,  she  was,  of  course,  surety  for  the  hus- 
band; and,  as  was  said  by  the  court:  "The 
circuit  court  erred  In  decreeing  the  sale  of  tbe 
Cedar  Lawn  tract  without  first  dividing  the 
same  so  as  to  save  the  wife  her  undivided 
moiety,  which  was  her  maiden  property." 
And  the  lower  court  Is  also  said  to  have  err- 
ed "in  selling  the  residue  [1.  e.,  the  hus- 
band's moiety]  without  laying  off  and  as- 
signing to  the  widow  her  dower  In  kind  by 
metes  and  bounds,  or  first  ascertaining  tliat 
It  was  Impracticable  to  so  assign  dower." 
Again  (without  distinguishing  at  this  point 
between  the  two  halves,  and  apparently  con- 
ceding for  the  moment  that  the  circuit  court 
was  right  In  its  view  that  la  1876,  when 
the  trust  deed  was  made,  the  whole  land 
belonged  to  the  husband),  the  opinion  fur- 
ther says:  "It  does  not  appear  that  dow- 
er could  not  be  assigned,  and  the  residue 
sold  to  secure  the  creditor  secured  by  the 
trust  deed,  with  the  right  reserved  to  pro- 
ceed further  against  tbe  dower  if  the  trust 
deed  was  stUl  unsatisfied." 

These  extracts  undoubtedly  warrant  tbe 
conclusion  that  the  court  was  of  opinion 
that  the  widow  was  entitled  to  full  dower, 
and  In  the  land  Itself,  and  that  it  was  not 
to  be  sold  under  the  deed  of  trust  unless  it 
became  necessary  to  trench  upon  it  to  pay 
the  creditor.  But  there  is  not  a  word  of  dis- 
cussion as  to  tbe  extent  of  the  widow's  dow- 
er right 

After  quoting  the  foregoing  extract  from 
Wilson  V.  Branch,  Prof.  Graves,  In  his  worli 
on  Real  Property,  supra,  makes  the  following 
accurate  comment:  "The  mind  of  the  court  is 
entirely  on  the  point  of  dower  in  kind.  This 
it  declares  practicable,  having  regard  to  the 
relative  amounts  of  the  value  of  the  land  and 
of  the  debt  secured.  And  three  Ylrginia  cases 
are  relied  on,  viz.,  Blair  v.  Thompson,  11 
Grat.  441,  White  v.  White,  16  Grat.  264,  80 
Am.  Dec.  706,  and  Simmons  v.  Lyles,  27  Grat. 
922,  which  do  declare  that  the  widow  must 
have  dower  in  khid,  unless  it  be  impracticable 
from  the  nature  of  the  husband's  interest,  or 
from  tbe  nature  and  quality  of  the  property 
itseir;  but  not  a  word  is  said  about  relative 
amounts.  And  in  all  of  these  three  cases  tbe 
widow's  dower  was  paramount  to  tbe  incum- 
brance, and,  of  course,  she  was  entitled  to 
dower  in  kind,  if  practicable,  having  regard 
to  the  nature  of  the  husband's  interest  and  of 
tbe  property.  This  part  of  the  decision  in 
Wilson  V.  Branch,  then,  finds  no  support  in 
any  of  the  Virginia  cases  cited,  and  Is  op- 
posed to  an  almost  unbroken  current  of  au- 
thority elsewhere." 

The  authorities  elsewhere,  to  which  he  re- 
fers, are  collated  in  an  excellent  article  in  8 
Va.  Law  Reg.  166,  167,  41  S.  E.  742,  and  em- 
brace decisions  by  the  courts  of  many  states. 

The  eases  to  the  contrary,  cited  by  counsel 
for  appellee  here,  are  Kling  v.  Ballentlae,  40 


Ohio  St  3S1,  Mandel  T.  McClave.  46  Ohio  St 
407,  22  N.  E.  290,  5  I*  R.  A.  519,  16  Am.  St 
Rep.  627,  and  Jones  T.  Bragg.  33  Mo.  337,  Si 
Am.  Dec.  48. 

With  reference  to  the  last-named  case  it  is 
only  necessary  to  say  that  tbe  decision  that 
the  widow  was  entitled  to  dower  in  tbe  land 
was  put  upon  the  ground  that  the  mortgage 
thereon  was  paid  out  of  the  estate  of  tbe  de- 
ceased husband,  and  not  by  the  purchaser  of 
the  land,  who  was  claiming  subrogation  to 
the  rights  of  the  mortgagee  as  against  the 
widow.  The  case,  therefore.  Is  wholly  unlike 
the  case  at  bar. 

In  tbe  Ohio  cases  the  decisions  were  avow- 
edly placed  on  the  theory  of  tbe  wife's  surety- 
ship for  her  husband,  and  it  is  conceded  that 
where  that  doctrine  is  repudiated,  tbe  result 
must  be  to  confine  tbe  widow  to  one-third  of 
tbe  surplus. 

In  Heth  v.  Cocke,  1  Rand.  344,  it  Is  held 
that  tbe  only  claim  of  the  widow  in  her  bus- 
band's  real  estate,  which  has  been  mortgaged 
by  him  before  marriage,  is  to  dower  in  the 
equity  of  redemption;  and  it  is  said  that  the 
same  principle  applies  as  well  to  mort^^ages 
after  marriage  where  tbe  wife  unites  in  tbe 
mortgage,  etc.  The  opinion,  by  Coalter,  J., 
further  says:  "If  neither  the  heir  nor  the  wid- 
ow redeems,  and  the  land  sells  for  more  than 
the  debt  the  excess  is  tbe  value  of  the  equity 
of  redemption,  and  she  can  only  be  endowed 
as  to  one-third  of  that  excess.  •  •  •  Sup- 
pose she  had  been  defendant  in  tliis  suit, 
could  she  have  claimed  to  have  her  dower  laid 
off  and  the  residue  sold?  I  apprehend  tbe 
mortgagee  could  not  have  been  compelled  to 
sell  In  parcels.  •  •  •  But  if  be  could  have 
been  paid  in  this  way,  could  the  heir  be  de- 
prived of  his  Interest  In  the  equity  of  redemp- 
tion? The  two-thh:ds  may  only  sell  for  enough 
to  pay  the  debt,  and  sell,  too,  at  a  great  sac- 
rifice, in  consequence  of  a  severance  of  the 
property." 

To  the  same  effect  practically,  is  the  case 
of  Wheatley's  Heirs  t.  Calhoun,  12  Leigh, 
269,  37  Am.  Dec.  654,  where  the  sale  of  the 
land  was  after  the  death  of  Calhoun,  whose 
widow  was  claiming  dower  therein.  There 
were  two  deeds  of  trust  on  the  property  of 
Wheatley  and  Calhoun,— one  to  secure  a  debt 
for  purchase  money  paramount  to  the  claim 
of  dower;  and  the  other  not  so  as  to  Mrs.  Cal- 
houn, she  having  refused  to  unite  in  the  deed. 
The  sale  was  under  tbe  second  deed,  and  the 
opinion  by  Tucker,  J.,  speaking  for  the  entire 
court,  says:  "Had  the  sale,  then,  been  under 
the  first  deed  of  trust  of  March,  1824,  there 
would,  I  think,  be  an  end  of  tbe  case.  But  it 
was  not;  and,  of  coarse,  the  equity  of  re- 
demption under  that  deed  has  never  been 
foreclosed  as  to  any  rights  of  the  widow. 
She  was,  without  question,  entitled  to  dower 
In  that  equity  of  redemption  to  the  extent  to 
which  ber  husband,  Calhoun,  had  made  pay- 
ment of  bis  proportion  of  tbe  purchase  mon- 
ey. In  other  words,  if  upon  a  sale  there 
should  be  an  excess  over  and  above  tbe  debt 
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secured,  that  excess,  being  the  measure  of 
the  equity  of  redemption,  wonid  belong  to 
Calhoun  and  Wheatley  in  the  proportions  In 
-which  they  have  paid  the  purchase  money, 
and  Calhonn'B  widow  would  have  her  dower 
in  her  husband's  portion." 

Tber«,  again,  the  court  clearly  intended  to 
confine  the  widow  to  one-third  of  the  equity 
of  redemption,  or  to  one-third  of  the  surplus 
remaining  after  paying  the  lien  on  the  land, 
superior  to  her  claim  of  dower. 

By  uniting  In  the  deed,  the  wife  enables 
the  husband  to  convey  the  legal  title  to  the 
creditor,  and  bars  her  dower  in  the  land. 
Nothing  remains  in  the  husband  but  the  equi- 
ty of  redemption,  which  is  the  creature  of 
equity.  In  this  equity  she  had  no  dower  at 
all  until  the  statute  giving  dower  in  equitable 
estates.  The  equity  of  redemption  descends 
as  an  estate  to  the  heirs.  Why,  then,  should 
the  widow.  Instead  of  receiving  her  dower  in 
it,  claim  dower  in  the  whole  land,  or  in  the 
whole  to  be  satisfied  out  of  the  surplus  where 
the  laud  has  been  sold,  as  if  she  bad  never 
Joined  In  her  husband's  deed? 

The  word  "dower,"  in  its  ordinary  accepta- 
tion, since  Its  first  introduction  into  this  coun- 
try, has  been  used  synonymously  with  the 
word  "third."  1  Scrlb.  Dower,  25.  So,  by 
"dower  out  of  all  lands  of  which  the  husband 
is  seised  during  coverture,"  is  meant  "one- 
third  of  such  lands";  "dower  in  the  equity 
of  redemption"  means  dower  in  the  land  sub- 
ject to  incumbrances  paramount  to  dower,— 
1.  e.,  one-third,  for  life,  of  what  remains  of 
the  land  after  satisfying  the  Incumbrances; 
and  "dower  in  said  surplus"  (as  is  the  lan- 
guage of  the  statute)  means  "one-third  of  such 
surplus  for  life." 

In  the  case  at  bar  the  insurance  money 
was  not  the  husband's  money,  but  that  of 
the  widow  and  children,  as  the  policy  was 
made  payable  to  them.  No  question  arises 
as  to  exoneration  out  of  the  personal  estate 
of  the  husband.  The  Hens  upon  the  land 
have  been  paid  by  sale  of  a  part  of  the  land 
(in  which  the  widow  could  have  no  dower 
till  the  liens  thereon  were  paid)  and  with 
the  children's  money,  and  now  the  widow, 
who  did  not  contribute,  claims  full  dower  In 
the  land,  as  if  she  had  done  so. 

In  1  Scrib.  Dower,  supra,  532,  it  Is  said: 
"The  rule  exacting  contribution  from  the 
widow  where  a  person  deriving  title  through 
her  husband  has  redeemed  the  lands  from  a 
mortgage  binding  upon  her  interest,  as  a 
condition  upon  which  she  may  be  let  Into 
her  dower,  is  firmly  established  In  numerous 
decisions  made  in  the  courts  of  the  various 
states."  See,  also,  2  Minor,  Inst.  142,  and 
anthoritles  cited. 

An  authority  exactly  in  point,  also,  is  the 
well-considered  case  of  Swaine  v.  Ferine,  5 
Johns.  Cta.  482,  9  Am.  Dec.  318,  where  it  is 
said:  "The  plaintiff  was  a  party  to  the 
mortgage  to  Dunn,  and  her  claim  to  dower 
was  only  in  the  equity  of  redemption,  or  the 
interest  which  her  husband  had  remaining  in 


the  land  after  satisfaction  of  the  mortgage. 
Her  right  to  dower  was  subject  to  the  mort- 
gage; and,  It  the  heir  has  been  obliged  to 
redeem  the  land  by  paying  that  mortgage 
to  which  the  plaintiff  was  a  party,  she  ought, 
in  Justice  and  equity,  to  contribute  her  rata- 
ble proportion  of  the  moneys  paid  towards 
redeeming  the  mortgage.  The  redemption 
was  for  her  benefit,  so  far  as  respected  her 
dower.  To  allow  her  the  dower  in  the  land 
without  contribution  would  be  to  give  her 
the  same  right  that  she  would  have  been  en- 
titled to  if  there  had  been  no  mortgage,  or 
as  if  she  had  not  duly  Joined  in  it.  It  would 
be  to  give  her  dower  in-  the  whole  absolute 
Interest  and  estate  in  the  land,  when  she 
was  entitled  to  dower  only  in  a  part  of  that 
interest  and  estate."  See,  also,  Bank  ▼. 
Owens,  supra. 

"If  the  heirs  redeem,  or  the  widow  brings 
her  writ  of  dower,  she  is  let  in  for  her  dower 
on  her  contributing  her  proportion  of  the 
mortgage  debt."    1  Lomax,  Dig.  103. 

Baldwin,  J.,  in  Wilson  v.  Davisson,  supra, 
I  says:  "A  widow's  right  of  dower,  however, 
in  an  equity  of  redemption,— or,  in  other 
words,  in  the  land  subject  to  liie  incum- 
brance, legal  or  equitable,— is  merely  condi- 
tional, and  dependent  upon  the  fact  of  rer 
demption.  If  the  heir  redeems,  she  is  dow- 
able  on  contributing  ratably;  or  she  may 
herself  redeem,  to  the  extent  of  her  dower, 
by  like  contribution."  See,  also,  the  general 
rule  as  stated  in  10  Am.  &  Eng.  Enc.  Law 
(2d  £<d.)  166,  where  numerous  authorities  are 
cited. 

In  Wilson  y.  Davisson,  supra,  the  court 
held  that  the  widow  would  have  been  enti- 
tled to  dower  in  the  equity  of  redemption  if 
her  dower  bad  been  consummated  by  the 
death  of  her  husband  before  the  sale;  but 
that,  the  sale  having  been  before  her  dower 
became  consummated,  her  dower  did  not  at- 
tach. 

The  fact  that  the  statute,  now  section  2209 
of  the  (>ode,  was  enacted,  giving  a  widow 
dower  in  the  surplus  remaining  after  paying 
the  Hen  or  incumbrance  on  the  land  para- 
mount to  her  dower,  where  the  land  was 
Bold  in  the  lifetime  of  her  husband,  neither 
by  inference  nor  otherwise  goes  to  indicate 
that  where  mortgaged  lands,  in  which  the 
dower  is  relinquished,  are'  sold  after  the 
husband's  death,  or  where  the  equity  of  re- 
demption descends  to  the  heirs,  and  they 
have  redeemed  the  land,  the  widow  shall 
take  dower  in  the  whole  land.  The  sole  ob- 
ject of  the  statute  was  to  give  the  wife  In 
her  husband's  lifetime  an  interest  in  the 
equity  of  redemption,  contingent,  however, 
upon  ber  surviving  her  husband,  In  accord- 
ance with  Judge  Allen's  dissenting  oftinion 
in  Wilson  v.  Davisson,  supra.  It  was  to 
give  the  inchoate  and  contingent  dower  of 
the  wife  the  power  to  attach  to  the  equity 
of  redemption  during  his  lifetime,  so  that 
after  a  sale  in  her  husband's  lifetime  it 
would  survive,  and  be  enforceable  against 
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his  equity  of  redemption  in  the  lands,  after 
his  death.  Just  as  if  the  sale  had  been  made 
after  his  death,  as  was  held  in  Land  t. 
Shlpp,  supra. 

Where  there  was  no  sale  of  the  land  In 
the  lifetime  of  the  husband,  as  In  the  case 
at  bar,  the  equity  of  redemption  descends 
to  the  heir,  subject  to  the  widow's  dower; 
but  before  she  can  be  endowed  in  the  whole 
land  she  must  pay  an  equitable  proporticm  of 
the  liens  or  Incumbrances  on  the  land  para- 
mount to  her  dower. 

The  circuit  court  therefore,  erred  In  de- 
creeing to  appellee  dower  in  the  whole  land 
of  which  her  husband  died  seised  and  pos- 
sessed, and  the  decree  appealed  from  must 
be  reversed  and  annulled,  and  the  cause  re- 
manded, to  be  further  proceeded  with  in  ac- 
cordance with  this  opinion. 


AUGUSTA  NAT.  BANK  et  al.  t.  BEARD'S 

EX'R  et  «1. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 

20,  1002.) 

HUSBAND  AND  WIFE— DEEDS— COVENANTS  OP 
WARRANTY— WIFE'S  SEPARATE  ESTATE^IN- 
VENTION  —  CONSTRUCTION  —  OPERATION  — 
STATUTES— REPEAL— IMPLICATION. 

1.  Code,  i  2502  (ameuded  Act  March  6,  1890), 
provides  that  a  writing  by  husband  and  wife, 
purporting  to  convey  land,  shall  convey  the 
wife's  dower,  but  shall  not  affect  the  wife  by 
an]r  covenant  of  warranty  contained  therein 
which  is  not  made  with  reference  to  her  sep- 
arate estate.  Held  that,  where  a  husband  and 
wife  joined  in  a  deed  containinK  covenants  of 
general  warranty,  conveying  his  land  to  a  trus- 
tee to  secure  debts  owing  to  the  wife  by  the 
husband,  the  wife,  by  joining  the  husband  in  a 
subsequent  similar  deed  of  the  same  land  to 
plaintiff,  was  not  bound  by  the  covenants  of 
warranty  in  the  last  deed,  and  the  first  deed 
was  not  postponed  to  the  second,  there  being 
no  reference  to  her  separate  estate. 

2.  Under  the  statute  there  could  be  no  im- 
plied promise  to  charge  her  estate  by  the  cov- 
enant of  warranty. 

3.  Where  a  husband  and  wife  joined  in  a 
deed  with  covenants  of  warranty  couveyinfr  his 
land  in  trust  for  her  to  secure  his  indebtedness 
to  the  wife,  a  second  similar  conveyance  by 
them  of  the  same  land  to  secure  debts  to  plain- 
tiff could  not  be  construed  as  a  release  of  her 
interest  in  the  land  as  confeiTed  on  her  by  the 
first  deed,  there  being  no  intimation  of  such  in- 
tention in  the  deed  to  plaintiff. 

4.  The  married  woman's  act  of  1900  (section 
2),  providing  that  married  women  may  contract 
and  be  contracted  with  in  the  same  manner  as 
if  single,  does  not  by  implication  repeal  Code,  t 
2502. 

Appeal  from  circuit  court,  Augusta  coun- 
ty. 

Proceedings  by  the  Augusta  National  Bank 
and  others  against  Catherine  Beard's  execu- 
tor and  others.  From  a  decree  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

Patrick  &.  Gordon,  for  appellants.  Quarles 
&  Piison,  for  appellees. 

CARDWELL,  J.  The  facta  of  this  case  are 
as  follows: 

E.  A.  Fulcher  owned  In  bis  own  right  cer- 
tain lauds  situated  in  Augusta  county,  and  on 


the  28th  of  April,  ISSH.  be  executed  to  Geo. 
M.  Cochran,  Jr.,  trustee,  a  deed,  in  which  his 
wife,  Emma  A-  Fulcher,  united,  ccmveying 
said  lands  with  general  warranty  of  title,  in 
trust  to  secure  the  payment  of  two  bonds, 
—one  executed  by  B.  A.  Fulcher  "to  C. 
Beard,  trustee  for  Emma  A.  Fulcher  and  her 
children  under  the  will  of  Peter  Engleman, 
deceased,"  for  $1,487.77,  bearing  ev&i  date 
with  the  deed,  and  payable  one  year  titter 
date,  with  interest  from  date;  and  tbe  other 
executed  by  B.  A.  Fnlcher  to  Catherine  J. 
Beard,  for  $1,550,  bearing  even  date  with  the 
deed,  and  payable  one  year  after  date,  with 
Interest  from  date.  Under  the  will  ot  Peter 
Engleman,  deceased,  Emma  A.  Fulcher  is 
entitled  during  her  life  to  the  interest  on 
the  first-named  bond,  and  at  her  death  tbe 
principal  belongs  to  her  children  absolutely. 

After  the  execntion  of  the  deed  to  Geo. 
M.  Cochran,  Jr.,  trustee,  to  wit,  on  the  3d 
day  of  July,  1807,  E,  A.  Fnlcher  and  Emma 
A.,  bis  wife,  executed  another  deed  to  John 
B.  Cochran,  trustee,  conveying  with  general 
warranty  the  same  lands,  to  secure  tbe  pay- 
ment of  certain  debts  of  E.  A.  Fulcher  due 
the  Augusta  National  Bank,  J.  B.  O'Conuell. 
and  others. 

The  question  presented  is,  what  Is  tbe  ef- 
fect of  Mrs.  Fulcber  uniting  with  her  hus- 
band in  the  second  deed?  Counsel  for  ap- 
pellants contend  that  the  effect  of  the  union 
of  Mrs.  Fulcher  in  the  deed  of  trust  of  1897 
is  to  postpone  the  deed  of  1883  to  the  trust 
deed  of  1807  so  far  as  tbe  accumulated  in- 
terest on  the  bond  for  $1,487.77  Is  concerned. 
It  is  claimed  that  this  results  from  (1)  the 
operation  of  section  2502  of  the  Code,  as 
amended,  on  the  deed  of  1897;  (2)  from  the 
interpretation  of  tbe  deed  of  1887  as  a  re- 
lease from  Mr&  Fulcber  of  the  accrued  In- 
terest on  the  bond  of  $1,487.77;  and  (3)  from 
the  effect  of  the  married  woman's  act  of 
March  7,  1900,  on  tbe  warranty  in  tbe  deed 
of  1807. 

The  flrat  act  in  Virginia  that  prescribed 
bow  femes  covert  could  "make  good  acknowl- 
edgments of  sales  of  lands"  was  passed  in 
1074  (llenning's  St.  317);  and  In  Nelson  v. 
Harwood,  8  CaU,  894,  decided  in  May,  1803. 
the  question  was  whether  or  not,  under  this 
statute,  as  amended  from  time  to  time  (the 
amendments  making  no  substantial  changes), 
providing  for  acknowledgements  of  busband 
and  wife  and  tbe  privy  examination  of  the 
wife,  and  declaring  that  this  mode  should  be 
as  effective  to  convey  land  as  if  tbe  same, 
had  been  done  by  fine  and  recovery,  or  any 
way  whatsoever,  the  wife  was  boimd  by  the 
covenants  In  the  deed  contained.  Tbe  court 
held  that  tbe  wife  was  bound  by  such  cov- 
enants. And  then  followed  the  act  of  1814, 
which  provided  "that  no  covenant  or  war- 
ranty contained  in  any  deed  hereafter  by  any 
feme  covert  shall  in  any  manner  operate  up- 
on her  or  her  heirs  further  than  to  conTey 
effectually  from  such  feme  covert  and  ber 
heirs  any  right  of  dower  or  other  interests 
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wbich  tbe  said  feme  covert  may  be  entitled 
to  at  tbe  date  of  gucb  deed." 

In  Borer's  Heirs  t.  Bank,  83  Va.  625,  4  S. 
E.  820,  that  act  came  under  review,  and  the 
court  held  that  It  clearly  exempted  a  mar- 
ried woman  from  liability  on  covenants  In  a 
deed  made  by  her  and  her  husband.  The 
opinion  says:  "By  this  act  the  effect  of  a 
married  woman's  deed  is  limited  so  as  to 
pass  what  estate  she  had  at  the  date  of  the 
deed  in  the  land  conveyed.  *  *  •  yhe 
conveyance  thus  operating  to  pass  only  the 
estate  <Nr  Interest  held  at  the  date  of  the 
deed,  no  covenant  therein  contained  could 
bind  a  married  woman,  except  to  the  extent 
of  making  valid  the  conveyance  as  to  the  es- 
tate or  interest  actually  conveyed.  There- 
fore no  estoppel  could  arise  as  to  the  feme." 

"Doubtless,  tbe  provision  In  the  act  of 
1814  that  no  covenant  or  warranty  in  any 
deed  thereafter  made  by  a  feme  covert  should 
in  any  way  operate  upon  her  and  her  heirs 
except  to  convey  etCectually  from  such  feme 
and  her  heirs  any  right  of  dower  or  other 
interest  in  tbe  real  estate  conveyed  which 
such  feme  may  be  entitled  to  at  the  date  of 
the  deed,  was  prompted  in  tbe  decision  of 
Nelson  v.  Harwood,  supra,  m  which  tlie  wife 
was  held  bound  by  the  covenants,  and  which 
was  doubtless  considered  an  innovation  upon 
the  spirit,  if  not  the  letter,  of  our  legislative 
policy.  Hence,  at  the  first  opportunity,  the 
legislature  corrected  it" 

The  legislation  in  respect  to  this  subject, 
after  the  passage  of  the  act  of  1814,  differed 
io  verbiage  from  the  present  statute.  Sec- 
tion 2502  of  the  Code,  as  amended  by  the  act 
of  March  6,  1890,  which,  so  far  as  it  has  any 
bearing  upon  the  question  in  this  case,  is  as 
follows: 

"When  a  husband  and  his  wife  liave  sign- 
ed a  writing  purporting  or  contracting  to 
convey  any  estate,  real  or  personal,  •  *  * 
it  shall  operate  to  convey  from  the  wife  her 
right  of  dower  In  the  real  estate  embraced 
therein,  and  pass  from  her  and  her  repre- 
sentatives all  right,  title  and  interest  of 
wbatev«  nature,  which  at  the  date  of  such 
writing  she  may  have  in  any  estate  conveyed 
or  eml)raced  therein  as  etFectually  as  if  she 
were  at  the  date  an  unmarried  woman. 
Such  writing  shall  not  operate  any  furtlier 
upon  the  wife  or  her  representatives  by 
me-nns  of  any  covenant  or  warranty  con- 
tained therein  which  is  not  made  with  ref- 
erence to  her  separate  estate  as  a  source  of 
credit,  or  which.  If  it  related  to  her  said 
rigiit  of  dower  or  to  any  estate  or  interest 
conveyed  other  than  her  own,  is  not  made 
with  reference  to  her  separate  estate  as  a 
source  of  credit" 

No  other  interpretation  can  be  given  to 
this  statute  than  that  which  frees  the  wife 
from  liability  on  the  covenant  or  warranty 
contained  in  the  conveyance  as  completely 
as  did  tbe  prior  statute,  except  when  made 
with  reference  to  her  separate  estate  as  a 
source  of  credit    No  reference  being  made  in 


a  deed  to  her  separate  estate,  it  is  as  If  there 
were  no  covenant  or  warranty  therein  con- 
tained, so  far  as  the  wife  Is  concerned. 

Section  2205  of  the  Code,  as  amended  by 
Acts  1885-06,  provided  that  every  contract 
thereafter  made  by  a  married  woman  which 
she  has  the  power  to  make  shall  be  deemed 
to  be  made  with  reference  to  her  estate, 
which  is  made  her  separate  estate  by  this 
chapter  as  a  source  of  credit;  and  every  such 
contract  shall  be  deemed  as  intended  to  be 
made  with  reference  to  her  equitable  sepa- 
rate estate,  also,  If  any  she  has,  as  a  source 
of  credit  to  the  extent  of  her  power  over  the 
same,  imless  tbe  contrary  intention  is  ex- 
pressed In  the  contract;  and  in  the  enforce- 
ment of  every  such  contract  against  her 
equitable  separate  estate  a  court  of  equity 
may  in  any  case  subject  to  the  extent  of 
her  power  over  tbe  same  and  of  her  interest 
therein  the  corpus  of  any  real  estate  as  well 
as  the  corpus  of  any  personal  estate  settled 
to  her  separate  use,  but  the  corpus  of  such 
real  estate  shall  not  be  subjected  by  a  sale 
of  the  same,  or  any  part  thereof,  imless  it 
is  admitted,  or  be  made  to  appear,  ttiat  the 
rents  and  profits  of  such  real  estate  will  not 
be  sufficient  to  discharge  the  liabilities  of 
such  estate  within  five  years;  provided  that, 
if  the  contract  be  a  covenant  of  warranty  in 
such  wridng  as  is  mentioned  in  section  2502, 
It  shall  be  subject  to  the  provisions  of  sucli 
section. 

It  would  clearly  appear  from  the  proviso 
In  that  statute  that  it  was  not  intended  to  re- 
peal, qualify,  or  limit  that  portion  of  section 
2502  which  declares  that  such  "writing  [deed] 
shall  not  operate  any  further  npon  the  wife 
or  her  representatives  by  means  of  any  cove- 
nant or  warranty  contained  therein  which  ia 
not  made  with  reference  to  her  separate  es- 
tate as  a  source  of  credit,"  etc. 

The  wife,  therefore,  is  clearly  not  bound 
by  any  covenant  or  warranty  In  the  deed 
unless  made  with  reference  to  her  separate 
estate  as  a  source  of  credit  The  general 
warranty  in  the  trust  deed  of  1897  was  not 
made  with  reference  to  Mrs.  Fulcher's  sepa- 
rate estate,  either  expressly  or  constructive- 
ly. Tbe  estate  or  Interest  in  the  land  con- 
veyed had  none  of  the  qualities  or  attributes 
of  separate  estate  In  Mrs.  Fulcher.  Hence 
she  is  manifestly  not  bound  by  such  war- 
ranty, and  is  not  estopped  from  asserting 
her  prior  claim,  through  her  trustee,  Beard, 
against  the  land  conveyed  in  the  deed  of 
1883. 

It  is  argued,  however,  that  Mrs.  Fulcher 
made  the  warranty  with  reference  to  her 
separate  estate,  which  consisted  of  an  inter- 
est in  the  real  estate  conveyed,  measured  by 
the  accumulated  Interest  on  tbe  bond  for  $1,- 
487.77  secured  by  the  trust  deed  of  1883. 
This  contention  Is  answered  by  the  court  in 
Justice  V.  English,  30  Grat  579,  where  it  is 
said:  "The  covenant  of  warranty  contain- 
ed in  it,  if  not  wholly  void,  at  least  does  not 
bind  Mrs.  Leber  personally,  nor  does  It  bind 
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her  separate  estate  unless  so  Intended.  To 
construe  tbe  covenant  as  an  undertaking 
binding  tbe  lots  wblcb  she  was  tben  attempt- 
ing to  convey,  would  be  manifestly  In  oppo- 
sition to  ber  intention,  If  not  absurd;  and 
tbere  Is  notblng  In  tbe  nature  and  terms  of 
tbe  covenant,  the  subject-matter,  tbe  situa- 
tion of  tbe  parties,  or  the  circumstances  of 
tbe  transaction  which  Indicates  any  Inten- 
tion on  her  part,  or  from  which  such  inten- 
tion may  be  fairly  inferred,  to  charge  the 
residue  of  her  separate  estate.  This  was  a 
case  in  which  the  wife  made  a  deed  without 
her  husband  uniting  therein,  and  the  cove- 
nant was  clearly  hers,  and  not  Intended  for 
her  husband."' 

"In  enforcing  the  engagement  of  the  wife 
against  her  separate  estate,  equity  always 
has  respect  to  her  intention  in  making  the 
engagements,  and  certainly  never  raises  an 
implied  assumpsit  to  charge  the  estate  In 
opposition  to  her  intention." 

But  it  Is  further  contended  that,  aside 
from  the  covenant  of  warranty,  the  effect 
of  the  union  of  Mrs.  Fulcher  In  tbe  trust 
deed  of  1897  was  to  convey  or  release  ber 
interest  in  the  land  thereby  conveyed  which 
was  conferred  upon  her  by  the  first  deed  of 
1SS3,  and  which  was  independent  of  ber 
dower. 

If  it  had  been  the  purpose  and  Intention 
of  the  deed  of  1897  to  convey  or  release  Mrs. 
Fulcher's  interest  conferred  upon  her  by  the 
deed  of  1883,  it  Is  Inconceivable  that  other 
and  more  apt  phraseology  should  not  have 
been  employed.  The  deed  simply  conveys 
whatever  interest  the  husband,  E.  A.  Ful- 
cher. had  In  the  land,  which  was  merely  an 
equity  of  redemption;  and  Mrs.  Fulcher's 
uniting  in  the  deed  was  clearly  for  the  pur- 
pose only  of  releasing  or  relinquishing  her 
contingent  right  of  dower  In  this  equity  of 
redemption.  Hoy  v.  Varner  (Just  decided  by 
this  court)  42  S.  E.  690,  and  authorities  there 
cited.  The  deed  purported  to  convey  no 
right,  title,  or  interest  of  Mrs.  Fulcher  In  the 
land,  but  her  right,  title,  or  interest  in  the 
estate  which  her  husband  had  at  the  date 
of  the  deed,  which  was  an  equity  of  re- 
demption; and,  as  we  have  said,  the  only 
effect  of  the  deed,  so  far  as  Mrs.  Fulcher 
was  concerned,  was  to  release  or  relinquish 
her  actual  right,  title,  and  interest  In  what 
he  actually  owned  at  that  date,  namely,  her 
contingent  right  of  dower  in  bis  equity  of 
redemption  conveyed  by  the  deed.  She,  as  a 
creditor  under  the  trust  deed  of  1883,  had  no 
interest  In  the  equity  of  redemption  con- 
veyed, because  a  creditor  has  no  more  or 
greater  Interest  in  the  property  Incumbered 
than  the  trustee;  and  the  trustee,  holding 
only  the  legal  title,  has  no  Interest  whatever 
in  the  equity  of  redemption.  A  mortgage  or 
deed  of  trust  Is  a  simple  security  for  the 
debt,  and,  when  considered  In  connection 
with  tbe  debt  secured,  it  Is  personal  assets. 

"A  mortgage  is  but  a  mere  security  for 
the  debt  and  collateral  to  it.    An   assign- 


ment of  the  debt  will  In  equity.  If  not  In 
law,  carry  the  mortgaged  property  along  i 
with  It;  for  the  debt  Is  the  principal  and  tbe 
mortgage  is  an  accesscM-y,  which  cannot  ex- 
ist as  an  independent  debt"  1  Lomax,  Dig. 
440;  2  Minor,  Inst  382,  and  authorities 
there  cited. 

These  authorities  without  doubt  establish 
the  principle  that  a  mortgage  is  a  chattel, 
and  Is  no  part  of  the  land  npon  which  it 
rests.  It  Is  true  that  one  who  has  acquired 
a  direct  interest  In  land  by  way  of  lien,  or 
by  mortgage,  or  by  deed  of  trust  is  often 
referred  to  by  commentators  and  the  courts 
as  a  purchaser;  but  this  does  not  mean  that 
a  creditor  secured  by  a  trust  deed  baa  an 
Interest  that  amounts  to  a  right  of  property 
in  the  laud.  ■  A  deed  of  trust  creditor  or 
mortgagee  has  no  estate  In  the  land  that  a 
Judgment  would  bind. 

"A  creditor  does  not  lose  his  character  n<: 
a  creditor  by  being  secured  under  a  deed  of 
trust,  and  he  is  simply  regarded  in  the  light 
of  a  purchaser  within  the  meaning  of  the 
registry  laws."  Runkle  v.  Runkle,  98  Va. 
6C3,  37  S.  E.  279. 

There  is  nothing  whatever  on  the  face  of 
the  deed  of  1807  to  indicate  that  Mrs.  Ful- 
cher intended  to  release  ber  Interest  in  the 
debt  secured  to  her  trustee  by  the  deed  of 
1883.  The  lands  conveyed  were  the  prop- 
erty of  her  husband,  and  the  debts  secured 
were  bis  debts.  We  see  nothing  to  Justify 
the  thought  that  Mrs.  Fulcher  united  in  the 
deed  to  release  her  Interest  In  tbe  debt  se- 
cured In  the  first  deed  In  order  to  render 
more  secure  the  debts  of  her  husband,  when 
there  Is  not  the  slightest  Intimation  in  any 
part  of  the  deed  that  that  was  her  punpose. 
Moreover,  the  debt  In  which  it  is  contendetl 
she  released  her  Interest  is  due  to  her  trus- 
tee, and  under  his  control  and  management, 
and  there  is  no  suggestion  of  a  considera- 
tion for  her  release  of  her  interest  in  the 
debt.  1  Jones,  Mortg.  i  138;  2  Jones,  Mortg. 
g  483;  Aymar  v.  Bill,  6  Johns.  Ch.  570; 
Power  V.  Lester,  23  N.  Y.  527. 

Tbe  last  case  cited  Is  directly  in  point 
There  one  Melvln  Powers  executed  a  mort- 
gage to  Prudence  R  Powers  upon  his  land, 
bearing  date  April  1,  1851,  to  -secure  a  bond 
of  the  same  date  for  the  sum  of  $951.92, 
payable  with  Interest  In  the  year  18d2 
Prudence  E.  Powers  and  the  mortgagor  in- 
termarried. Afterwards,  In  May,  1856,  the 
mortgage  of  Prudence  A.  Powers  being  due, 
but  unpaid,  she  Joined  with  her  husband  in 
another  mortgage  to  one  Lester  on  the  sjune 
land  and  other  lands  to  secure  the  husband's 
bonds  for  $60,000;  and  one  of  the  questions 
In  tbe  case  was,  did  the  mortgage  to  Lester 
operate  to  discharge  or  release  the  premises 
from  the  mortgage  of  Prudence  BL  Powers, 
or  postpone  it  to  the  one  to  Lester?  It  was 
held  that  It  did  not  so  operate.  James,  J., 
said:  "The  execution  and  delivery  of  the 
mortgage  to  Lester  did  not  pay  the  mortgage 
to  the  plaintiff  IPrudence  B.  Powers].  No 
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constderatlon  passed  to  her  for  tbe  act.  The 
defendant  parted  irlth  no  new  consideration 
uu  Us  receipt,  but  took  it  as  security  for  an 
antecedent  debt  due  from  tlie  husband;  and 
hence  no  equity  arises  In  behalf  of  the  de- 
fendant [Lester]  against  the  wife  demanding 
that  it  operate  as  a  dlscliarge  or  release  of 
the  plaintiff's  prior  lien.  Therefore,  if  tbe 
mortgage  to  Lester  worthed  tbe  release  or  dis- 
cbarge of  the  former  mortgage,  it  must  be 
iipon  some  strict  technical  rule.  It  had  no 
equitable  basis  to  support  it 

"As  wife,  she  [Prudence  E.  Powers]  had 
an  inchoate  right  of  dower  In  all  the  lands 
of  which  her  husband  was  seised,  tbe  prem- 
ises mortgaged  to  her,  as  well  as  the  other 
lands  mortgaged  to  Lester.  The  purpose  of 
her  joinder  in  the  Lester  mortgage  undoubt- 
edly was  to  extinguish  that  right.  This  is 
apparent  from  the  instrument  Itself.  She 
is  therein  described  as  wife.  She  acknowl- 
edged as  wife.  The  terms  used  are  the  or- 
dinary ones  used  In  mortgages  by  husband 
and  wife  to  bar  the  wife's  dower.  The  mor1> 
gage  covered  many  hundred  acres  not  cov- 
ered by  the  mortgage  to  her.  It  was  with- 
out consideration  on  her  part.  It  did  not 
purport  to  affect  her  separate  estate,  or  any 
lien  or  interest  which  she  held  In  her  own 
right;  and  it  contaiued  no  words  of  release 
to  operate  upon  a  chose  in  action,  or  any 
words  indicating  an  intent  to  operate  upon 
ber  mortgage.  Therefore,  if  the  plaintiff's  in- 
terest as  mortgagee  could  be  released  by  join- 
ing her  husband  In  a  subsequent  mortgage, 
it  is  apparent  from  the  instrument  itself 
that  such  was  not  the  Intent  or  understand- 
ing of  the  parties  at  the  time  It  was  ex- 
ecuted, but  that  the  sole  object  was  to  bar 
her  inchoate  right  of  dower." 

Comstock,  C.  J.,  delivering  a  concurring 
opinion  in  that  case,  referring  to  the  sec- 
ond mortgage  on  the  property,  in  which  the 
wife  had  united,  and  to  tbe  claim  made  that 
in  so  doing  she  had  released  or  postponed 
her  debt  secured  by  the  flrst  mortgage,  said: 
"It  contained  no  reference  to  any  particular 
interest  of  the  plaintiff  [tbe  wife],  nor  any 
words  purporting  a  release  or  covenant  not 
to  enforce  her  mortgage.  The  parties  are 
described  as  'MelyiUe  Powers,  and  Prudence, 
his  wife.'  What,  then.  Is  tbe  fair  construc- 
tion of  tbe  instrument  as  against  the  wife? 
At  the  time  of  the  execution  she  had  a  prior 
mortgage  on  one  parcel  of  the  land,  de- 
scribed in  it,  and  she  had  an  inchoate  right 
of  dower  in  the  same  parcel  and  in  others. 
If  a  person  having  a  mortgage  on  land,  but 
no  other  claim,  should  unite  with  the  owner 
In  a  conveyance  or  mortgage  to  a  third 
person,  it  migbt  be  urged  with  great  force 
that  the  intention  was  to  have  the  instru- 
ment operate  on  tbe  only  Interest  which 
the  party  bad.  The  argument  would  be 
forcible  because  no  other  reason  could  be 
given  for  so  uniting  In  the  deed  of  mortgage. 
But  tbe  plaintiff  (Prudence  B.  Powers)  was 
not  thus  situated.    Her  act  was  effectual  as 


a  release  of  all  dower  right  In  tbe  land  which 
the  mortgage  to  the  defendant  embraced, 
and  the  instrument  was  in  precisely  the 
same  form  it  would  have  taken  bad  she 
possessed  or  claimed  no  other  Interest  in 
tbe  premises.  And  this,  we  think,  is  tbe 
true  exposition  of  tbe  transaction.  The  case 
of  Aymar  t.  BUI,  supra,  is  in  point" 

In  Gillig  v.  Haass,  28  N.  Y.  191,  the  facts 
were  very  similar  to  the  case  Just  referred 
to,  and  tbe  opinion  says:  "The  mere  fact 
that  Mrs.  Maass,  the  wife,  united  with  her 
husband  In  the  mortgage  to  Jones  under 
these  circumstances,  is  not  a  ground  In 
equity  for  postponing  or  rendering  subordl-' 
nate  her  mortgage  to  his.  The  spirit  and 
intent  of  the  act  and  of  the  Instrument  which 
she  executed  was  to  cut  off  her  inchoate  right 
of  dower.  This  was  the  effect  of  the  deed, 
and  all  that  was  within  contemplation  of 
the  parties.  Tbe  debt  was  the  husband's, 
and  the  premises  mortgaged  were  bis.  He 
was  tbe  mortgagor  In  fact,  and  she  united 
In  the  deed,  not  to  transfer  any  present  right 
but  to  cut  off  or  convey  an  inchoate  interest 
as  the  wife  of  the  mortgagor  in  the  premises 
mortgaged." 

In  Kitchen  v.  Mudgett,  37  Mich.  81,  where 
the  question  presented  in  this  case  was  dis- 
cussed by  Cooley,  C.  J.,  It  is  said:  "Our  stat- 
utes prescribe  in  what  manner  a  married 
woman  shall  consent  to  a  release  of  dower 
and  to  a  mortgage  of  tbe  homestead;  and 
their  provisions  have  been  followed  In  this 
instance.  They  leave  the  wife  at  liberty  to 
convey  her  separate  interests  in  land  as  any 
other  person  might  But  where  the  deed  she 
executes  is  proper  and  suitable  for  the  re- 
lease of  dower  and  as  a  consent  of  the  mort- 
gaging of  the  homestead,  and  is  such  as  she 
would  be  expected  to  execute  if  she  bad  no 
Independent  interest,  we  cannot  suppose  that 
she  bad  any  further  purpose  In  becoming  a 
party  to  It."  And  again,  referring  to  the 
claim  that  the  wife  had,  by  joining  in  the 
second  mortgage,  released  her  interest  In  a 
prior  mortgage,  it  is  said:  "How  can  the 
court  know  that  Mrs.  Mudgett  would  have 
consented  to  release  or  postpone  if  it  had  been 
required  of  her?  And  bow  can  the  court 
compel  her  to  do  that  which,  with  competent 
authority  to  assent  to  or  reject,  she  might 
perhaps,  at  that  time  have  rejected?"  And 
in  answer  to  these  questions  it  was  held 
that  the  union  of  the  wife  in  tbe  second 
mortgage  operated  only  to  release  her  con- 
tingent right  of  dower,  and  did  not  affect 
any  independent  interest  she  had  in  tbe  land. 

Upon  a  similar  state  of  facts  in  Van  Am- 
burgb  'v.  Kramer,  16  Hun,  205,  it  was  held 
that  the  wife,  by  joining  In  the  deed  of  the 
husband's  land  to  secure  his  debts,  did  not 
release  the  premises  from  the  lien  of  a  prior 
mortgage  thereon  then  owned  by  her.  The 
opinion  says:  "A  mortgage  Is  not  either  a 
jus  In  re  or  a  jus  ad  rem.  Whatever  form 
may  be  be  given  to  the  Instrument,  the  mort- 
gagor continues  to  be  the  owner  of  the  land. 
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and  the  mortgage  Is  a  mere  lien.  Tbe  mort- 
gagee cannot.  In  any  way,  convey,  devise,  or 
incumber  the  land,  for  he  has  no  estate  in 
it  or  title  thereto,  nor  has  he  any  right  to 
the  possession  thereof.  The  mortgagor  can 
maintain  a:n  action  of  trespass  against  blm.  i 
The  mortgage  passes  to  executors  as  a  chose  ; 
In  action,  and  it  Is  extinguished  by  payment  I 
or  tender  of  the  debt,  to  which  It  is  inci- 
dental. *  *  *  As  Mrs.  Richards  bad  no 
estate  or  interest  in  the  land,  she  could  con- 
vey none,  and  her  deed  did  not,  for  that  rea- 
son, operate  as  a  grant.  Nor  did  It  operate 
as  a  bargain  and  sale,  for  ^e  received  no 
'consideration  therefor.  Its  only  efTect  was 
to  release  her  inchoate  right  of  dower. 
•  •  •  Such  was  manifestly  the  intention 
of  the  parties  to  the  conveyance,  and  that 
must  govern  In  the  construction  of  the  in- 
strument (1)  The  habendum  Is  restricted  to 
the  premises  conveyed  and  the  appurtenances 
tliereto.  (2)  There  are  no  apt  words  to  dis- 
cliarge  or  release  a  chose  in  action.  (3)  She 
executed  and  acknowledged  the  Instrument 
as  wife.  (4)  She  bad  a  dower  right,  and  to 
release  that  was  a  proper,  and  apparently  the 
only,  purpose  of  her  uniting  in  the  convey- 
ance." 

The  only  distinction  between  the  cases  Just 
quoted  from  and  the  one  at  bar  is:  In  the 
former,  in  each  case,  the  wife  owned  and 
controlled  the  debt;  In  this  case  tbe  debt  is 
under  the  control  of  her  trustee,  Beard,  and 
Mrs.  Fulcber  has  only  a  life  estate  in  the 
debt,  her  trustee  being  responsible  for  Its 
safe  Investment,  and  Is  the  only  proper  per- 
son to  release  It,  or  any  part  of  it.  It  is 
manifest  that  appellants,  In  talcing  the  sec- 
ond deed  of  trust  from  E.  A.  Fulcher,  in- 
tended only  to  secure  theU:  debt  on  the  land 
with  Mrs.  Fulcher's  relinquishment  of  dower 
therein;  not  a  waiver  of  her  interest  In  the 
jnior  deed  of  trust,  or  an  assignment  of  her 
interest  therein.  Therefore  the  deed  operat- 
ed no  further,  as  to  Mrs.  Fulcher,  than  a  re- 
lease of  her  contingent  right  of  dower  In  the 
eqnity  of  redemption  in  the  laud  owned  by 
her  husband  and  conveyed  by  the  deed. 

Catherine  J.  Beard  having  died,  and  Mrs. 
Fulcher  being  one  of  her  distributees,  the 
contention  is  made  that  she  is  estopped  by 
ber  deed  of  July,  1897,  from  claiming  any 
part  of  the  debt  of  $1,550,  secured  to  Cathe- 
rine J.  Beard  by  the  deed  of  1883,  until  the 
creditors  secured  by  the  deed  of  1897  are  sat- 
isfied. 

What  we  have  already  said,  and  tbe  au- 
thorities cited,  fully  answer  that  contention. 
Tbe  deed  of  1807  admits  of  no  such  con- 
struction, and,  as  before  stated,  has  no  other 
effect  upon  Mrs.  Fulcher  than  a  release  of 
her  contingent  right  of  dower  in  the  land. 

Bat  it  is  argued  for  appellants  that  section 
2  of  the  married  woman's  act  of  1000  operates 
retrospectively,  and  validates  the  warranty 
in  the  deed  of  18!>7  as  to  Mrs.  Fulcher,  and 
makes  the  warranty  binding  upon  her  per- 
sonally. 


This  act  provides:  "A  married  w(»nan  may 
contract  and  be  contracted  with,  sue  and  be 
sued,  in  the  same  manner  and  with  the  aime 
consequences  as  if  she  were  unmarried, 
whether  the  act  or  liability  asserted  by  or 
against  her  shall  have  accrued  before  or 
after  tbe  passage  of  this  act" 

Section  4  of  that  act  repeals  a  number  of 
sections  of  the  Code,  including  section  2205. 
as  amended  by  tbe  act  of  1895-96,  quoted 
above,  but  leaves  Intact  section  2502,  which, 
as  before  seen,  expressly  provides  that  a  wife 
imltlng  in  a  deed  with  ber  husband  shall  not 
be  bound  by  any  covenant  or  warranty  con- 
tained therein,  unless  made  with  reference 
to  her  separate  estate  as  a  source  of  credit 

We  do  not  question  tbe  right  of  tbe  legis- 
lature to  pass  statutes  which  reach  back  to 
and  change  or  modify  the  effect  of  prior 
transactions,  where  such  laws  are  not  forbid- 
den eo  nomine  by  tbe  constitution,  and  no 
other  objection  exists  to  them  than  their  re- 
trospective character;  but  such  an  act  cannot 
operate  to  bind  one  who  was  never  bound, 
either  legally  or  equitably,  nor  can  it  create 
a  demand  against  one  when  no  such  demand 
ever  existed.    Cooley,  Const  Lim.  454. 

In  this  Instance,  however,  it  is  not  neces- 
sary for  us  to  discuss  tbe  power  of  the  legisla- 
ture to  enact  retrospective  statutes,  as  we  see 
nothing  in  tbe  act  of  March,  1900,  supra,  that 
admits  of  the  construction  that  it  applies,  or 
was  intended  to  apply,  to  a  warranty  in  a 
deed  in  which  the  wife  united  for  the  purpose 
only  of  reiinqulsbing  her  inchoate  right  of 
dower  In  the  property  conveyed,  as  was  the 
case  here;  bat  it  leaves  section  2502  In  fnll 
force  and  effect,  as  did  section  22^  in  ex- 
press terms.  As  we  have  seen,  no  reference 
whatever  Is  made  in  the  deed  of  1897  to  Mrs. 
Fulcher's  separate  estate  as  a  source  of  credit 
or  in  any  way;  therefore  the  warranty  there- 
in, so  far  as  Mrs.  Fulcher  was  concerned, 
was  a  nullity,  and  the  deed  must  be  treated, 
as  to  her,  as  if  it  ccmtalned  no  warranty;  nor 
can  It  operate  as  an  estoppel  as  to  her.  There 
is  no  Inconsistency  whatever  between  the  two 
acts  referred  to,  and,  if  the  former  is  repeal- 
ed by  the  latter.  It  Is,  as  counsel  for  appel- 
lants further  contend,  by  implication.  Test- 
ed by  the  well-settled  rules  for  determining 
whether  one  statute  repeals  by  Implication 
another,  tbe  act  of  March,  1000,  supra,  cannot 
be  Interpreted  as  repealing  section  2502  of  the 
Code. 

Repeal  of  a  statute  by  implication  is  not 
favored  by  tbe  courts,  for  ordinarily,  where  a 
repeal  is  Intended  by  the  legislature,  it  is 
declared  In  express  terms.  The  presumption 
is  always  against  the  intention  to  repeal 
where  express  terms  are  not  used.  Davles  v. 
Crelgbton,  33  Grat  696. 

In  Frost  V.  Wenie,  157  U.  S.  46,  15  Sup.  Ct. 
S32,  39  L.  Ed.  614,  tbe  opinion  by  Mr.  Justice 
Harlan  says:  "It  is  well  settled  that  repeals 
by  implication  are  not  to  be  favored.  And 
where  two  statutes  cover,  in  whole  or  in  part, 
the  same  matter,  and  are  not  absolutely  ir- 
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reconcilable,  the  dnty  of  the  court— no  pur- 
pose to  repeal  being  clearly  expressed  or  in- 
dicated—Is, If  possible,  to  give  effect  to  both. 
In  other  words,  it  must  not  be  supposed  that 
the  legislature  Intended  by  a  later  statute  to 
r^>eal  a  prior  one  on  the  same  subject,  un- 
less tbe  last  statute  is  so  broad  in  its  torms, 
and  80  clear  and  explicit  in  its  words,  as  to 
show  that  It  was  intended  to  cover  tbe  whole 
subject,  and  therefore  to  displace  the  iH'ior 
statute." 

The  question  whether  one  statute  repeals 
another  by  implication  being  one  of  legisla- 
tive  Intent,  the  two  statutes  here  In  question 
not  being  irreconcilable,  and  the  latter,  al- 
though repealing.  In  express  terms,  a  number 
of  statutes  upon  the  same  general  subject, 
making  no  reference  whatever  to  the  former 
(section  2502),  it  is  inconceivable  that  the 
legislature  intended  to  repeal  that  section,  and 
therefore  effect  is  to  be  given  to  both  statutes. 

Upon  the  whole  case  we  are  of  opinion  that 
tbe  decree  of  the  circuit  court  should  be  af- 
firmed. 


STATE  v.  ELLSWORTH  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  IS, 
1902.) 

CRIMINAIi  LAW— FORMER  CONVICTION— TRIAL 
— PLBA-BURDKN  OP  PROOF— VERDICT— VA- 
CATION—NBW  TRIAL— FORMER  JKOPARDT— 
APPEAL. 

1.  The  trial  of  a  plea  of  former  conviction  is 
in  the  nature  of  a  civil  proceeding,  in  which  the 
burden  is  on  tbe  defendant;  and,  wber^  the 
verdict  on  such  plea  is  contrary  to  the  weight  of 
evidence,  the  court  is  authorized  to  set  the  same 
aside  and  order  a  new  trial. 

2.  Where  a  verdict  on  the  trial  of  a  plea  of 
former  conviction  sustainiug  the  plea  was  set 
aside  as  contrary  to  the  evidence,  and  a  new 
trial  granted,  such  proceeding  tteing  interlocu- 
tory merely,  the  defendant  was  not  placed  in 
jeopardy  thereby,  so  as  to  preclude  a  subsequent 
trial  thereof. 

3.  An  order  setting  aside  a  verdict  sustain- 
ing a  plea  of  former  couviction  and  granting  a 
new  trial  before  plea  on  the  merits  is  not  ap- 
pealable, and  can  be  reviewed  only  by  excep- 
tions on  appeal  from  a  judgment  on  tbe  merits. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Anson  county; 
Kcal,  Judge. 

George  Kllsworth  and  another  were  indict- 
ed for  larceny,  and  fronr  an  order  setting 
aside  a  verdict  sustaining  a  plea  of  former 
conviction  and  granting  a  new  trial,  defend- 
ants appeal.    Appeal  dismissed, 

H.  H.  McLendon,  for  appellants.  The  At- 
torney General,  for  tbe  State. 

CLAKK,  J.  The  defendants  were  indict- 
ed for  breaking  into  a  storehouse  with  Intent 
to  commit  larceny,  without  specifying  any 
articles,    and    their    sentence    on    conviction 


1 1.  See  Criminal  Iav,  vol.  14,  Cent.  Dig.  (  (71. 


was  affirmed  on  appeaL  130  N.  C.  690,  41 
S.  E.  548.  During  the  pendency  of  that  ap- 
peal, and  before  the  decision  of  this  court 
therein  bad  been  rendered,  an  Indictment  was 
tried  against  the  defendants  for  larceny  of 
certain  articles  alleged  to  have  been  stolen 
by  them  from  said  storehouse  Immediately 
after  their  felonious  breaking  into  the  same. 
To  this  the  defendants  Interposed  the  pre- 
liminary plea  of  former  conviction,  declin- 
ing to  plead  to  tbe  merits  till  this  plea  bad 
been  disposed  of.  The  plea  of  former  con- 
viction is  not  a  plea  upon  tbe  merits.  It  is 
not  an  inquiry  as  to  anything  that  tbe  de- 
fendant has  or  has  not  done,  and  is  not, 
therefore,  of  a  criminal  nature.  It  is  a  col- 
lateral civil  inquiry  as  to  what  action  tbe 
court  has  taken  on  a  former  occasion.  The 
burden  from  the  start  is  on  the  party  offer- 
ing it,  and,  if  it  is  not  proven  by  him  by  a 
preponderance  of  evidence,  the  Issue  must 
be  answered,  "No."  So  distinct  is  this  col- 
lateral issue  from  the  criminal  inquiry,  that 
it  Is  held  that  they  should  be  tried  sep- 
arately. State  V.  Winchester,  113  N.  C.  641, 
18  S.  B.  K>7;  State  v.  Respass,  85  N.  C.  534. 
It  is  held  an  "Interlocutory  plea,"  and  that 
no  appeal  lays  for  defendant  therefrom,  but 
be  can  note  his  exception.  State  v.  Pollard, 
83  N.  C.  597.  When  tbe  plea  of  former  con- 
viction or  former  acquittal  is  not  sustained, 
then  the  criminal  trial  begins,  unaffected  by 
the  interlocutory  Inquiry  which  bas  been 
taken  as  to  the  former  action  of  the  court 
Com.  v.  Goddard,  13  Mass.  455.  So  far 
from  Involving  the  criminal  trial,  the  plea 
of  former  conviction  is  a  confession,  and 
therefore  it  should  be  tried  separately.  There 
is  a  single  issue  on  a  trial  for  a  criminal 
offense,  to  which  tbe  response  must  be 
"Guilty,"  or  "Not  guilty."  The  issue  here 
submitted  was,  "Have  the  defradants  been 
formerly  convicted  of  tbe  crime  wherewith 
they  now  stand  charged?"  There  was  no 
conflict  in  the  evidence,  and  the  answer  de> 
pended  upon  an  inspection  of  the  two  in- 
dictments by  tbe  court  Being  of  opinion 
that  they  were,  as  a  matter  of  law,  for  dif- 
ferent offenses,  tbe  judge  instructed  the 
jury,  if  they  l)elleved  the  evidence,  to  an- 
swer the  issue  "No."  He  might  have  di- 
rected a  verdict,  for  there  was  no  evidence 
in  favor  of  the  party  upon  whom  lay  the 
burden  of  proof  (Spruill  ▼.  Insurance  Co., 
120  N.  C.  141,  27  S.  E.  39),  if  the  judge  was 
right  in  bis  legal  conclusion  upon  Inspection 
of  the  indictments.  The  jury,  however, 
found  the  proposition  of  law  (the  only  mat- 
ter before  them)  differently  from  the  judge, 
and  responded,  "Yes,"  whereupon  he  set  tbe 
verdict  aside  l>ecause  "contrary  to  the  weight 
of  the  erideuce  and  against  the  instructions 
of  the  coui-t"  The  court  cannot  set  aside  a 
verdict  bf  not  guilty,  though  it  may  treat 
such  verdict  as  a  nullity  when  it  bas  been 
procured  by  fraud  (State  t.  TUghman.  33  N. 
a  613;   State  v.  Swepson,  79  N.  C  632),  and 
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put  the  defendant  on  trial  again.  But  this 
was  not  a  verdict  of  not  guilty.  It  was  an 
Interlocutory  Inquiry  as  to  former  action 
by  the  court,  and,  the  verdict  by  the  Jury 
being  in  the  face  of  the  instructions  of  his 
honor  and  uusustained  by  any  evidence,  he 
could  not  do  otherwise  than  set  aside  the 
verdict.  The  defendants  have  not  been  in 
jeopardy.  17  Am.  &  Bng.  Enc.  Law,  592; 
State  T.  Hager,  61  Kan.  004,  58  Pac.  1080, 
48  L.  R.  A.  254.  Their  guilt  has  not  been 
inquired  Into  by  a  jury  on  this  bill.  With 
this  verdict  set  aside,  there  still  remains 
a  new  trial  upon  this  plea  of  former  convic- 
tion; and,  if  that  Is  found  against  them,  then 
the  plea  of  not  guilty  will  be  tried,  unaf- 
fected by  these  preliminary  Inquiries  which 
are  In  the  nature  of  a  plea  In  abatement. 
So  purely  Is  this  a  collateral  Inquiry,  that 
when,  as  here,  the  plea  turns  upon  an  inspec- 
tion of  the  two  indictments,  the  court  may 
decide  the  plea  without  the  intervention  of 
a  jury,  or  may  charge  the  jm'y  that  the  plea 
is  not  sustained  by  the  evidence.  9  Enc.  PI. 
&  Prac.  640,  and  cases  there  cited,  and 
Martha  v.  State,  26  Ala.  72,  in  which  Chil- 
ton, C.  J.,  says,  "This  is  no  Invasion  by  the 
court  of  the  province  of  the  jury,  for  it  Is 
is  the  duty  of  the  court  to  declare  the  legal 
effect  of  the  record  insisted  on  by  the  pris- 
oner as  sustaining  her  pleas"  (of  former  ac- 
quittal). In  a  somewhat  similar  inquiry  in 
State  V.  Haywood,  94  N.  C.  (for  forgery),  at 
page  848,  the  preliminary  issue,  "Is  defend- 
ant sane  and  capable  of  conducting  his  de- 
fense?" was  found  by  the  jury,  "No."  The 
trial  court  set  aside  this  verdict  because 
against  the  weight  of  the  evidence.  This 
was  tacitly  recognized  on  appeal  ^as  valid, 
for  the  defendant  was  Immediately  put  upon 
trial  for  the  forgery  and  convicted,  and  a 
new  trial  was  granted  on  appeal  for  an 
objection  to  a  grand  juror,  which  It  was  held 
was  not  waived  by  the  trial  upon  this  pre- 
liminary plea,  though  it  was  held  that  It 
would  have  been  if  not  made  before  the  plea 
of  not  guilty  was  entered.  In  State  v.  Lee 
(Conn.)  30  Atl.  1110,  27  L.  R.  A.  498,  48  Am. 
St.  Rep.  202,  Hamersley,  J.,  well  says:  "A 
theory  seems  at  times  to  hare  prevailed 
which  assumes  that  the  punishment  of  crime 
is  a  sort  of  invasion  of  natural  right,  and 
that  a  person  accused  of  crime  should  be 
exempt  from  established  rules  of  law  binding 
on  all  other  citizens,  and  therefore  a  proce- 
dure which  proves  incompetent  to  the  cor- 
rect application  of  legal  principles  In  crim- 
inal trials  can  be  changed,  like  any  other 
rule  of  practice,  when  the  change  may  tend 
to  protect  an  accused  from  unjust  punish- 
ment, but  becomes  a  fundamental  principle 
of  jurisprudence,  that  cannot  be  altered, 
when  the  change  may  tend  to  secure  his 
just  punishment  It  needs  no  argument  to 
dispel  such  Illusion,  or  to  demonstrate  that 
the  natural  rights  of  the  individual,  as  well 
as  the  interests  of  public  order,  are  best 


served,  and  the  essential  principles  of  juris- 
prudence are  most  accurately  followed,  when 
the  proceedings  in  a  criminal  prosecution  in- 
clude such  protection  against  Injustice  that 
the  flnal  disposition  of  the  cause  will  not  only  I 
settle  the  controversy,  but  settle  It  In  ac- 
cordance with  law.  •  •  •  'Putting  in 
jeopardy'  means  a  jeopardy  which  is  real 
and  has  continued  through  every  stage  <^ 
one  prosecution,  as  flxed  by  existing  laws 
relating  to  procedure.  While  such  prosecu- 
tion remains  undetermined,  the  one  jeopardy 
has  not  been  exhausted.  The  jeopardy  is 
not  exhausted  by  an  indictment  followed  by 
a  nolle,  nor  by  a  nolle  after  the  trial  has 
commenced,  when  the  prisoner  does  not  claim 
a  verdict  (2  Swift,  Dig.  402;  State  v.  Gar- 
vey,  42  Conn.  233);  nor  by  the  discharge  of 
a  Jury  in  case  of  the  sickness  of  a  judge 
(Nugent  V.  State,  14  Am.  Dec.  746);  the  sick- 
ness of  Juror  (Rex  v.  Scalbert,  2  Leach,  U20; 
I  Rex  V.  Edwards,  3  Camp.  207;  Com.  v. 
Merrill,  Thacher,  Cr.  Cas.  1),"— and  numerous 
other  Instances  which  the  learned  judge  cites 
with  accompanying  authorities;  and  It  will 
be  noted  that  all  these  apply  to  events  after 
a  trial  upon  the  general  Issue  has  begun. 
Our  conclusion  is  that  "a  plea  of  former 
acquittal  or  former  conviction  not  being  of 
matter  involved  in  the  general  Issue,— not 
being  mutter  which  goes  to  the  question  of 
guilt,— a  Judgment  [or  verdict]  sustaining  it 
cannot  be  in  the  nature  of  an  acquittal." 
State  V.  Hager,  61  Kan.  507,  59  Pac.  1080,  48 
L.  R.  A.  254.  It  was  held  in  State  v.  Pol- 
lard, 83  N.  C.  597,  as  above  stated,  that  no 
appeal  lay  from  a  judgment  overruling  an 
intei'locutory  plea  of  former  conviction,  since 
the  criminal  trial  upon  the  plea  of  not 
guilty  must  still  take  place,  and,  If  the 
defendant  is  acquitted  on  that,  the  appeal 
and  incidental  delay  would  be  In  vain,  and 
therefore  he  should  merely  note  his  excep- 
tion, and  have  the  Interlocutory  judgment  re- 
viewed If  the  final  judgment  is  against  him. 
For  a  stronger  reason,  no  appeal  lies  here 
from  setting  aside  the  verdict  on  the  Inter- 
locutory plea,  when  there  remains  still  both 
the  new  trial  upon  the  Interlocutory  plea, 
and,  if  that  should  go  against  the  defend- 
ants, then  the  criminal  trial  upon  the  plea 
of  not  guilty;  and,  if  either  of  these  go  in 
fiivor  of  the  defendants,  such  appeal  as  this 
would  be  useless.  The  defendants  should 
have  simply  noted  on  exception  to  setting 
aside  the  verdict. 

The  point  whether  the  Indictment  covers 
the  same  offense  as  that  on  the  former  trial 
was  also  discussed  before  us,  but  need  not 
be  considered,  as  the  verdict  was  set  aside 
because  against  the  weight  of  the  evidence, 
which  is  a  matter  of  discretion  (It  not  being 
a  criminal  matter),  and,  further,  because  the 
conviction  of  the  defendants  for  the  burglary 
having  been  affirmed  by  this  court  since  the 
trial  of  the  Interlocutory  plea  in  this  case, 
and  they  being,  as  counsel  state,  now  und^- 
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going  sentence  therefor  In  the  state's  prison, 
we  have  no  doubt  a  noL  pros,  will  be  entered 
In  this  cause  below. 
Appeal  dismissed. 

DOVOLAS,  J.  (dissenting).  I  have  a  nat- 
ural repugnance  to  the  mixing  up  of  criminal 
«nd  cItU  proceedings,  and  the  inextricable 
confusion  necessarily  arising  therefrom.  The 
Code  says: 

"Sec.  125.  Remedies  In  the  courts  of  jus- 
tice are  divided  into:— (1)  Actions.  (2)  Spe- 
cial Proceedings. 

"Sec.  126.  An  action  is  an  ordinary  pro- 
ceeding In  a  court  of  Justice  by  which  a  party 
prosecutes  another  party  for  the  enforcement 
«r  protection  of  a  right,  the  redress  or  pre- 
vention of  a  wrong,  or  the  punishment  or  pre- 
vention of  a  public  offense. 

"Sec.  127.  Every  other  remedy  is  by  a  spe- 
cial proceeding. 

"Sec.  128.  Actions  are  of  two  kinds:  (1) 
Civil;   (2)  criminal." 

We  are  told  that  the  trial  of  a  plea  of 
former  conviction  is  "a  collateral  civil  in- 
quiry." What  is  a  collateral  civil  inquiry? 
Is  It  an  action  or  a  special  proceeding?  It 
^oea  not  seem  to  me  to  be  either,  and,  if  nei- 
ther, I  see  neither  room  nor  warrant  in  the 
Code  for  its  Judicial  creation.  The  action  at 
bar  is  certainly  criminal,  as  the  defendants 
are  charged  with  larceny,  which  may  send 
them  to  the  penitentiary  for  10  years.  I  do 
not  see  anything  civil  about  It,  no  matter 
what  definition  of  the  term  we  may  choose. 
It  is  true,  the  defendants  are  already  in  the 
penitentiary,  serving  a  ten-year  sentence  for 
the  same  unlawful  act,  but  it  seems  that  it 
is  not  enough.  This  splitting  up  of  one  act 
into  two  distinct  offenses  cannot  meet  my  ap- 
proval. It  is  Illogical  and  dangerous,  and 
frequently  false  in  fact,— a  mere  creation  of 
Judicial  speculation.  The  plea  of  former  con- 
viction is  neither  an  action  nor  a  special  pro- 
ceeding. It  is  merely  a  defense  to  a  crim- 
inal action,— Just  as  much  so  as  the  plea  of 
not  guilty.  Either  plea,  found  In  the  defend- 
ant's favor.  Is  Just  as  effectual  as  the  other, 
and  in  fact  in  some  Jurisdictions  the  defense 
of  former  conviction  or  acquittal  may  be 
shown  under  the  general  Issue  without  being 
specially  pleaded.  9  Enc.  PI.  &  Prac.  631. 
Pleas,  being  purely  defensive,  and  therefore 
having  no  Independent  existence,  are  gov- 
erned In  their  determination  by  the  nature  of 
the  action  in  which  they  are  Interposed. 
The  fact  that  In  many  of  them  the  burden  of 
proof  Is  Imposed  upcn  the  defendant  does 
not  turn  them  Into  civil  Inquiries.  In  trials 
for  murder,  the  burden  of  proving  self-de- 
fense rests  upon  the  defendant,  but  surely  it 
is  not  a  civil  hiquiry.  It  is  said  that  "the 
plea  of  former  conviction  is  not  a  plea  upon 
the  m«its."  That  is  true  in  a  moral  sense, 
but  It  goes  to  the  essence  of  the  action.  It 
is  a  plea  in  bar,  and  not  in  abatement,  and 
therein  it  differs  materially  from  the  plea  of 


insanity  as  Interposed  In  State  v.  Haywood, 
cited  by  the  court  If  a  defendant  is  insane 
at  the  time  of  the  commission  of  the  offense, 
he  is  irresponsible,  and  therefore  not  guilty 
of  the  crime.  This  Is  in  bar.  If,  however, 
he  becomes  Insane  after  the  commission  of 
the  offense,  his  plea  is  in  the  nature  of  abate- 
ment, and  protects  him  only  while  he  remains 
insane.  State  v.  Prltchett,  106  N.  0.  667,  11 
S.  B.  357;  10  Enc.  PI.  &  Prac.  1216,  1216.  On 
the  other  hand,  the  plea  of  former  conviction, 
when  sustained,  is  a  complete  bar  to  any  fur- 
ther prosecution.  The  defendant  stands  as 
fully  acquitted  of  the  present  charge  as  If 
there  bad  been  a  verdict  of  not  guilty.  One 
is  equally  free,  whether  he  has  never  owed 
the  debt,  or  has  paid  It  Upon  such  a  finding 
he  Is  entitled  to  his  discharge,  and  when  that 
finding  is  set  aside  he  Is  again  placed  in 
Jeopardy.  I  cannot  devest  myself  of  the  idea 
that  a  man  is  in  legal  Jeopardy  when  he  is  in 
danger  of  being  sent  to  the  penitentiary,  nor 
can  I  regard  any  proceeding  that  sends  him 
there  as  civil  In  its  nature.  To  say  that  an 
action  Itself  Is  criminal,  but  that  the  defense 
thereto  Is  civil,  involves  an  Inconsistency  for- 
eign to  my  opinion  of  the  law. 

From  my  view  of  the  law,  it  would  fcdlow 
that  the  court  below  had  no  power  to  set 
aside  a  verdict  substantially  of  acquittal  as 
being  against  the  weight  of  evidence.  I  con- 
cur In  the  intimation  of  the  court  that  a  nol. 
pros,  should  be  entered  below. 


ROBINSON  et  al.  ▼.  LAMB. 

(Supreme  Court  of  Noith  Carolina.    Nor.  6. 
1902.) 

JUDaMBNTS  —  BAK  —  FERRIES  —  COUNTIES- 
BOUNDARIES— TRIAL-QUESTION  OF 
LAW-JURISDICTION. 

1.  A  judgment  in  one  county  in  proceedings 
to  establish  a  ferry  was  not  an  estoppd  of 
proceedings  by  the  same  parties  in  another 
county  to  establish  a  ferry  at  the  same  place, 
provided  the  commUsiouers  in  the  second  coun- 
ty could  give  any  relief  not  given  by  the  com- 
missioners of  the  county  where  the  first  suit 
was  brought. 

2.  In  proceedings  to  establish  a  ferry  over  a 
certain  body  of  water,  evidence  examined,  and 
held  to  show  that  such  body  of  water  was  but 
a  cut-off,  and  was  not  the  Pasquotank  river, 
and  therefore  not  within  a  prohibition  of  fer- 
ries over  said  river  within  a  certain  distance 
from  an  existing  ferry. 

3.  Where  a  division  of  a  body  of  water  had 
always  l)een  regarded  as  the  river,  and  as 
forming  a  county  boundary,  legislation  relative 
to  a  ferry  thereon  could  not  be  made  applicable 
to  another  division  of  the  water  wtiich  formed 
a  cut-off,  by  showing  that  the  alleged  cut-off 
was  in  fact  the  principal  stream,  and  that  the 
part  regarded  as  the  river  was  a  subsidiary 
stream. 

4.  The  court  properly  refused  to  submit  such 
au  issue,  as,  on  the  facts  admitted,  or  of  which 
the  court  would  take  judicial  cognixauce,  the 
question  was  one  of  law. 

5.  Under  2  Rev.  St  p.  Ill  (Act  1777),  creat- 
ing Camden  county,  and  describing  It  as  "all 
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that  part  of  Pas<raotauk  connt^  lying  on  the 
nortbenart  Bide  of  Pasquotank  nver,"  the  riyer 
is  left  wholly  iu  Pasquotauk  county;  and  un- 
der Code,  f  2014,  that  county  had  aole  jurisdic- 
tion of  proceedingc  to  eatablish  a  ferry  over  the 
riTer. 

Appeal  from  snperior  conrt,  Oamden  coun- 
ty; Jones,  Judge. 

Proceedings  by  Charles  H.  Robinson  and 
others  against  E.  F.  Lamb  to  establish  a  fer- 
ry. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals,  and  moves  to  dismiss  the  action 
for  want  of  Jurisdiction.    Action  dismissed. 

The  following  is  a  map  of  the  locality: 


plaintiff  (except  one  person)  and  ibe  same 
defendant,  was  heretofore  begun  before  the 
commissioners  of  Pasquotank  county,  and  the 
same  propositions  of  law  presented  by  the  ex- 
ceptions in  this  case  were  decided  In  that 
on  appeaL  Robinson  ▼.  Lamb,  126  N.  C. 
496,  36  8.  E.  29.  The  Judgment  in  tiie  for 
mer  action  is  pleaded  by  the  plaintiffs  as  an 
estoppel  in  this,  since  no  other  relief  Is  asked 
than  the  establishment  of  the  ferry  at  the 
expense  of  the  plaintiffs,  as  prayed  in  the  for- 
mer action.  But  If  the  commlaedoners  of 
Camden  could  give  any  relief  not  already  giv- 
en by  the  commisslonerB  of  Paaqaotank,  the 


—  7V«  Ttlllc  Uluit. 


oi.  vo.>>W'fc  "yj^Tto. 


7a .  .K^^v^^  Cr«cve»T.v&a5. 


Busbee  8c  Busbee,  for  appellant  O.  W. 
Ward,  E.  P.  Aydlett,  and  P.  H.  WlUlams,  toe 
appellees. 

CLARK,  .T.  This  Is  a  proceeding  begun 
before  the  commissioners  of  Camden  county 
to  estiiblish  a  ferry  across  Pasquotank  river. 
The  .same  proceeding  to  establish  the  same 
ferry  at  the  same  spot,  with  the  same  parties 


Judgment  would  not  be  an  estoppel,  thouRb 
the  principles  of  law  there  laid  down  would 
apply  and  be  conclusive  here.  An  appeal  In 
the  present  action  was  before  the  court  (Rob- 
inson V.  Lamb,  129  N.  0.  16,  89  B.  B.  679).  Id 
which  It  is  held  that  the  conrt  below  erred 
in  granting  a  motion  to  dismiss,  because  of 
chapter  72,  Priv.  Laws  1901.  When  the  case 
went  back,  the  Issues  were  found  in  favor  of 
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the  plaintiffs;  and,  the  law  applicabie  having 
already  been  adjudged  in  favor  of  plaintiffs 
in  the  two  appeals  above  cited,  Judgment  was 
rendered  accordingly,  and  defendant  appeal- 
ed. 

The  defendant  contends  that  Stinking  gut 
Is  Pasquotank  river,  or  a  part  of  it,  and  that 
a  ferry  over  It  would  be  illegal,  because  over 
Pasquotank  river  witliin  two  miles  of  Lamb's 
ferry,  but  we  cannot  assent  to  the  proposi- 
tion. This  gut,  with  its  malodorous  name, 
Is  stated  to  be  80  to  100  feet  wide  and  150 
yards  In  length.  It  is  a  cut-off  7  or  8  feet 
deep,  through  which  boats  sometimes  pass, 
while  what  Is  and  always  has  been  known 
as  "Pasquotank  River"  is  very  much  larger, 
being  150  yards  wide,  and  with  a  great  curve 
sweeps  by  Elizabeth  City,  where  the  new 
ferry  is,  and  then  bends  back;  the  peninsula 
thu^  formed,  and  whose  neck  Is  crossed  by 
Stinking  gut,  being  known  as  "Goat  Island." 
It  Is,  by  the  evidence,  some  600  yards  across 
Goat  Island  from  the  new  ferry  to  where  the 
road  will  cross  Stinking  gut.  ISven  geograph- 
ically speaking,  it  is  clear  that  the  broad 
stream  which  flows  by  the  town  is  Pasquo- 
tank river,  and  the  gut,  which  is  one-fifth  of 
the  width  of  the  river,  or  less,  is  merely  a 
cut-off,  like  the  Dutch  Gap  Canal,  dug  by 
Gen.  Butler  In  James  river  during  the  war,  or 
like  similar  cut-offs  excavated  not  infrequent- 
ly by  floods  in  the  Mississippi.  But  even  if 
it  could  be  shown  that  Stinking  gut  was  phys- 
ically the  true  river,  and  the  broader  stream 
(five  times  as  broad)  that  flows  by  Elizabeth 
City  was  the  subsidiary  stream,  still,  the  lat- 
ter has  always  been  known  as  "Pasquotank 
River,"  and  this  is  the  stream  over  which  the 
ferry  was  ordered,  and  which  for  the  cen- 
tury and  a  quarter  since  the  act  establishing 
Camden  county  has  been  the  county  boun- 
dary. In  all  that  time.  Goat  Island,  as  Is 
conceded  and  cannot  be  denied,  has  been  in 
Camden  county.  If  Stinking  gut  were  Pas- 
quotank river,  or,  legally  speaking,  a  part 
of  it,  then  Goat  Island  would  be  in  Pasquo- 
tank county.  It  is  physically  and  legally  im- 
possible that  Pasquotank  river,  as  it  flows 
around  Goat  Island,  and  Stinking  gut,  which 
cuts  across  Its  narrow  neck,  should  both  be 
the  boimdary  between  the  counties,  as  de- 
fendant contends.  The  Pasquotank  river  is 
the  boundary  between  the  counties,  and  has 
been  since  1777.  When  the  legislation  under 
which  the  defendant  claims  was  enacted,  this 
river  was  the  stream  that  flows  by  Elisabeth 
City.  It  could  not  be  at  two  places.  There 
has  been  no  legislation  as  to  Stinking  gut 

The  establishment  of  a  road  from  the  east- 
ern end  of  the  ferry,  and  a  bridge  or  ferry 
across  Stlnkiug  gut,  are  matters  for  the  cog- 
iklzance  of  the  commissioners  of  Camden, 
since,  aB  ve  have  said.  Stinking  gut  Is  Stlnk- 


iug gut,  and  Is  In  Camden  county,  and  is  not 
Pasquotank  river,  which  lies  wholly  hi  the 
county  of  that  name.  A  ferry  or  bridge  over 
Stinking  gut  la  not  a  ferry  or  bridge  over 
Pasquotauk  river.  If  it  could  be  shown  and 
demonstrated  that  Stinking  gut  is  the  scien- 
tific boundary,  being  the  true  Pasquotank  riv- 
er, it  has  not  been  so  known,  styled,  and 
treated,  and  hence  Is  not.  In  law,  any  part  of 
tbat  stream,  though  it  flows  into  and  flows 
out  of  the  Pasquotank.  An  act  of  the  legis- 
lature would  be  necessary  to  make  the  change 
in  the  boundary  and  in  the  name  of  the 
stream.  Doubtless  the  citizens  of  the  pros- 
perous and  progressive  city  Uy  the  Pasquo- 
tank will  some  day  procure  an  act  of  the  leg- 
islature to  bestow  some  name  more  euphoni- 
ous and  sweet  smelling  upon  a  stream  which 
lies  BO  close  to  their  doors  as  malodorous 
Stinking  gut.  But  no  change  of  name,  not 
even  were  that  of  Pasquotank  river  bestowed 
upon  it,  would  transfer  the  county  boundary 
to  the  cut-off,  unless  the  act  clearly  so  indi- 
cated. Certainly  neither  the  court  nor  the 
Jury  could  change  a  county  boundary,  recog- 
nized as  such  for  a  century  and  a  quartei', 
upon  the  ground  that  another  stream  bearing 
.another  name  is  the  scientiflc  frontier,  upon 
the  ground  that  it  is  physically  the  true  Pas- 
quotank, or  a  part  of  it  and  that  what  has 
been  known  as  "Pasquotank  River"  all  these 
years  is  physically  not  entitled  to  be  soldy 
so  designated.  An  Issue  to  that  effect  was 
properly  refused,  for,  upon  the  facts  admit- 
ted, or  of  which  the  court  takes  Judicial  no- 
tice (like  a  county  boundary),  the  propositlOD 
Is  one  of  law,  not  of  fact 

The  defendant  moved  in  this  court  for  the 
first  time  to  dismiss  for  want  of  Jurisdiction, 
in  tliat  Pasquotank  river  lies  wholly  in  Pas- 
quotank county,  and  the  commissioners  of 
that  county  alone  have  Juriscllctiou.  Code,  i 
2014.  The  act  of  1777  (2  Rev.  St  p.  Ill),  cre- 
ating Camden  county,  describes  it  as  "all  that 
part  of  Pasquotank  county  lying  on  the  north- 
east side  of  said  river  [Pasquotank]."  This, 
of  course,  leaves  the  river  entirely  in  Pasquo- 
tank county,  and  the  commissioners  of  that 
county  have  scde  Jurisdiction  to  establish  a 
ferry  over  it;  and  the  defendant's  motion  to 
dismiss  this  proceeding  for  want  of  Jurisdic- 
tion in  the  commissioners  of  Camden  county 
is  well  taken,  and  must  be  allowed.  But  as 
the  ferry  has  already  been  established  by  the 
commissioners  of  Pasquotank,  and  their  ac- 
tion afiirmed  (126  N.  C.  492,  36  S.  E.  28),  and 
it  has  been  held  that  the  act  of  1901  does  not 
affect  a  ferry  already  ordered  to  be  estab- 
lished (129  K  C.  IS,  39  S.  E.  579),  though  the 
motion  of  the  defendant  must  be  granted,  we 
do  not  see  that  it  can  in  any  wise  avail  him 
beyond  a  recovery  of  the  costs  in  this  case. 

Action  dismissed. 
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SHUTE  et  al.  t.  HEATH  et  al. 

(Supreme  Court  of  North  Carolina.    Not.  IS, 
1902.) 

CONTRACT  IN  RESTRAINT  OF  TRADED— INDBFI- 
NITENESS  AS  TO  TERRITORY. 

1.  A  provision  in  a  contract  of  sale  of  a  busi- 
uess  of  manufacturing  timber  and  ^nniuj:  cot- 
ton that  the  seller  will  not  engage  in  the  busi- 
neRS  in  any  territory  from  which  he  secures  his 
patronage,  bo  as  to  compete  with  the  buyer,  is 
void  for  indefiniteuess  as  to  territory. 

Appeal  from  superior  court.  Union  county; 
McNelU,  Judge. 

Action  by  H.  A.  Sbute  and  others  against 
W.  C.  Heath  and  others.  Judgment  for  de- 
fendants, plaintiffs  appeal.    Action  dismissed. 

Maxwell  &  Keerans,  for  appellants.  Arm- 
field  &  WlUiams  and  Adams  &  Jerome,  for 
appelleea 

MONTGOMERy,  J.  Contracts  In  partial 
restraint  of  trade  can  be  made  and  enforced 
of  common  right  This  court  said  in  Kramer 
V.  Old,  118  N.  C.  1.  25  S.  E.  813,  34  L.  R.  A. 
388,  56  Am.  St  Rep.  650:  "The  modern  doc- 
trine Is  founded  upon  the  basic  principle  tbat 
one  who  by  his  skill  and  Industry  builds  up 
a  business  acquires  a  property  at  least  in  the 
good  will  of  bis  patrons  which  Is  the  product 
of  his  own  efforts,  and  has  the  fundamental 
right  to  dispose  of  the  fruit  of  his  own  labw, 
subject  only  to  such  restrictions  as  are  Im- 
posed for  the  protection  of  society,  either  by 
expressed  enactments  of  law  or  by  public 
policy."  An  indefinite  restriction  as  to  dura- 
tion will  not  make  such  contracts  void. 
Kramer  t.  Old,  supra.  But  there  must  be  a 
definite  limitation  as  to  space,  and  the  rea- 
sonableness of  such  limitation  will  depend 
upon  the  nature  of  the  business  and  good 
win  sold.  A  contract,  for  instance,  for  a 
Yfllid  consideration,  not  to  engage  In  the 
manufacture  and  sale  of  firearms  in  general 
use,  would  be  allowed  to  cover  a  larger  ex- 
tent of  territory  than  would  a  contract  not 
to  engage  In  the  manufacture  of  timber  or 
the  ginning  of  cotton.  And  the  reasonable- 
ness of  the  limitation  as  to  space  Is  a  mat- 
ter of  law  for  the  court  to  decide.  Chltty, 
Cent.  7.%.  And  the  test  of  that  reasonable- 
ness Is  whether  the  space  or  territory  Is 
greater  than  is  necessary  to  enable  the  as- 
signee to  protect  himself  from  competition 
on  the  part  of  his  assignor,  and  thereby 
to  get  the  benefit  of  what  he  has  bought. 
The  assignee  would  have  the  right  to  free- 
dom from  the  competition  of  the  assignor  in 
the  whole  territory  from  which  the  assignor 
derived  the  profits  of  his  business.  The  con- 
tract before  us  is  silent  as  to  restriction  as 
to  time,  but  under  the  decision  made  in  Kra- 
mer V.  Old,  supra,  that  would  be  construed 
to  be  for  the  lives  of  the  assignors.  The 
trouble  In  the  present  case  grows  out  of  that 
part  of  the  contract  in  respect  to  the  limita- 
tion as  to  space.  The  defendants,  after  sell- 
ing to  the  plaiutifTs  a  tract  of  land  and  gin- 


ning and  sawmill  machinery,  agreed  with 
them  that  they  "would  not  erect  conduct  or 
carry  on  the  business  of  ginning  and  baling 
cotton  or  making  brick  In  any  territory  now 
occupied  by  them,  or  from  which  they  secure 
their  patronage,  so  as  to  compete  with  them 
or  injure  their  business  In  any  of  the  lines 
of  ginning  and  baling  cotton  or  making 
brick,  either  for  ourselves,  or  as  agents  for 
another  or  others."  The  defendants  In  tills 
court  filed  a  motion  to  dismiss  the  action  on 
the  groimd  that  the  complaint  did  not  state 
a  cause  of  action,  in  tbat  the  contract  set 
out  in  the  complaint  is  void  for  Indefinite- 
ness  as  to  territory  within  which  defendants 
were  not  to  gin  cotton.  We  think  the  mo- 
tion must  be  allowed.  The  infirmity  of  the 
contract  does  not  consist  in  the  reasonable- 
ness as  to  the  extent  of  territory  in  which 
the  plaintiffs  were  to  conduct  their  business 
free  from  competition  on  the  part  of  the  de- 
fendants, but  it  is  In  the  indefiniteness  of 
that  territory.  No  rule  can  be  laid  down  by 
which  the  area  can  be  made  certain.  No 
instructions  could  be  given,  even  to  an  ex- 
pert surveyor,  by  which  he  could  define  the 
bounds  of  the  space.  It  is  without  shape,— 
without  course  or  distance  from  any  object 
or  pointer.  The  fixing  of  the  bounds  would 
depend  upon  the  testimony  of  witnesses,  each 
testifying  as  to  what  he  knew  as  to  who 
were  the  patrons  of  the  plaintiffs,  and  where 
they  resided.  The  attempted  enforcement  of 
such  contracts  would,  in  the  nature  of  things, 
be  likely  to  produce  litigation  between  the 
assignor  and  assignee  as  to  the  extent  of  the 
teri'itory,  with  the  probability  that  large  num- 
bers of  witnesses  would  be  called,  and  great 
expense  Incurred  both  by  the  litigants  and 
the  public.  A  retrospect  of  the  course  of  the 
law  in  respect  to  contracts  in  restraint  of 
trade  confirms  us  in  the  view  we  bare  taken 
of  the  contract  in  the  present  case  as  to  the 
limitation  as  to  space  therein  set  out;  that  is, 
tbat  the  agreement  that  the  limitation  as  to 
space  shall  be  so  definitely  set  out  in  the 
contract  as  tbat  the  bounds  must  be  deter- 
mined by  the  same  rules  as  apply  to  the  de- 
scription of  real  estate  in  deeds.  Contracts 
in  general  restraint  of  trade  with  English- 
speaking  peoples  have  always  been  Told: 
and  while  the  doctrine  has  been  in  modern 
days  modified  to  the  extent  of  permitting 
such  contracts,  to  operate  in  limited  terri- 
tory, to  be  made  and  enforced,  yet  In  all  the 
cases  we  have  found,  except  one  hereafter 
referred  to,  the  space  has  been  definitely 
fixed  in  the  contract  with  as  much  certainty 
as  is  required  In  the  description  in  deeds. 
The  evil  consequences  likely  to  flow  from 
such  contracts  to  the  parties,  as  wdl  as  to 
the  public.  Induce  us  to  construe  the  require- 
ment of  deflniteness  as  to  space  strictly,  and 
that  the  contracts  themselves  shall  set  out 
such  a  description  as  shall  be  definite  without 
the  aid  of  testimony  dehors,  except  such  as 
is  allowed  In  establishing  the  boundaries  to 
real  estate  conveyances.    An  opinion  la  the 
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case  of  Alger  t.  Tbacher,  10  Pick.  61.  31  Am. 
Dec.  US,  is  of  80  much  interest  ou  tliis  sntv 
Ject  that  we  feel  justified  in  making  tbe  fol- 
lowing quotation  from  it:   "Among  the  most 
ancient  rules  of  tlie  common  law,  we  find  It 
laid  down  that  bonds  in  restraint  of  trade  are 
void.    As  early  as  the  second  year  of  Henry 
V.  (A  D.  1415),  we  find  by  the  Year  Boolu 
tliat  this  was  considered  to  be  old  and  set- 
tled law.    Through  a  succession  of  decisions 
it  has  been  handed  down  to  us  unquestioned 
till  tbe  present  time.    It  is  true,  the  general 
mle  has  from  time  to  time  been  modified 
and  qualified,  but  the  principle  has  always 
been   regarded   as   important   and  salutary. 
For  two  hundred  years  the  rule  continued  un- 
changed and  without  exceptions.    Then  an 
attempt  was  made  to  qualify  It  by  setting 
up  a  distinction  between  sealed  Instruments 
and  simple  contracts.    But  this  could  not  be 
sustained  upon  any  sound  principle.    A  dif- 
ferent distinction  was  then  started  from  a  gen- 
eral and  unlimited  (limited)  restraint  of  trade, 
which  has  been  adhered  to  down  to  the  pres- 
ent day.    This  qualification  of  tbe  general 
rule  may  be  found  as  early  as  the  eighteenth 
year    of  James   I   (A    D.    1621).    Broad   y. 
JoUyfe,  Cro.  Jac.  596,  where  it  was  bolden 
that  a  contract  not  to  uce  a  certain  trada  in 
a  particular  place  was  an  exception  to  the 
general  rule,  and  net  void.    And  in  the  great 
and  leading  case  on  this  subject  (Michell  t. 
Reynolds.  IG  Mod.  27,  85,  131)  tbe  distinction 
between  contracts  under  seal  and  not  under 
seal  W.U3  finally  exploded,  and  the  distinction 
between  limited  and  general  restraints  fully 
established.    E/er  since  that  decision,  con- 
tracts in  restraint  of  trade  generally  have 
been  held  to  be  void,  while  those  limited  as 
to  time  or  place  or  persons  have  been  regard- 
ed as  valid  and  duly  enforced.    •    •    •    It 
is   reasonable,   salutary,   and   suited  to  the 
genius  of  our  government  and  the  nature  of 
our  institutions.    It  is  founded  on  just  prin- 
ciples of  public  policy,  and  carries  out  our 
constitutional  prohibitions  of  monopolies  and 
exclnsive   privileges.    Tbe   unreasonableness 
of  contracts  in  restraint  of  trade  and  busi- 
ness is  very  apparent,  from  several  obvious 
considerations:   (1)  Such  contracts  injufe  the 
parties  malting  them,  because  they  diminish 
their  means  of  procuring  livdlhoods  and  a 
competency  for  their  families.    They  tempt 
improvident  persons,  for  the  sake  of  present 
gain,  to  deprive  themselves  of  tbe  power  to 
make  future  acquisitions,  and  they  expose 
such  persons  to  imposition  and  oppression. 
(2)  They  tend  to  deprive  the  public  of  the 
services  of  men  in  the  employments  and  ca- 
pacities in  which  they  may  be  most  useful  to 
the  community  as  well  as  to  themselves.    (3) 
They  discourage  industry  and  enterprise,  and 
diminish  the  products  of  ingenuity  and  skilL 
(A]  They  prevent  competition   and  enhance 
prices.    (5)  They  expose  the  public  to  all  the 
evils  of  monopoly.    And  this,  especially,  is 
applicable  to  wealthy  companies  and  large 
corporations,  which  have  the  means,  unless 
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restrained  by  law,  to  exclude  rivalry,  monop- 
ilize  business,  and  engross  the  market. 
Against  evils  like  these,  wise  laws  protect 
individuals  and  the  public  by  declaring  all 
such  laws  void." 

The  plaintiffs'  counsel  referred  to  the  cases 
of  Kramer  v.  Old,  119  N.  C.  1,  25  S.  E.  813, 
34  L.  B.  A.  389,  56  Am.  St  Kep.  650,  and 
Moore  ft  Handley  Hardware  Go.  v.  Towers 
Hardware  Co.  (Ala.)  6  South.  43,  as  support- 
ing the  plalntifTs'  contention  that  tbe  limita- 
tion as  to  space  was  sufficiently  definite  to 
be  enforced.  In  the  first-mentioned  case,  tbe 
defendants  agreed  not  to  continue  tbe  milling 
business  "in  or  in  tbe  vicinity  of  Elizabeth 
City."  There  tbe  defendants  did  not  make 
in  tbis  court  the  contention  that  the  area 
was  too  great,  and  therefore  unreasonable, 
or  that  it  was  too  indefinite.  The  conten- 
tion was  over  the  limitation  as  to  time.  The 
other  case,  however,— the  Hardware  Case,— is 
toward  the  sustaining  of  the  plaintiffs'  posi- 
tion. The  contract  there  provided  that  the 
defendants,  upon  a  sale  of  their  business  to 
tbe  plalntiCFs,  would  sell  no  more  "plow 
blades  and  plow  stocks,"  without  stating  any 
particular  or  definite  territory.  The  court 
there  said:  "The  territory  in  which  the  ven- 
dees obtained  their  trade  was  weU  known 
to  the  vendors,  and  therefore  the  contract 
is  not  in  general  restraint  of  trade  and  in- 
valid. A  contract  by  which  a  partnership 
engaged  In  the  business  of  selling  hardware 
sold  out  their  stock  of  plow  blades  and  plow 
stocks  to  a  rival,  and  agreed  not  to  handle 
any  more  plow  blades  or  plow  stocks,  was 
construed  in  connection  with  the  attending 
circumstances,  showing  the  extent  of  country 
over  which  the  rivalry  In  business  extended, 
is  not  an  unreasonable  restriction  of  trade." 
But  tbis  court  decided  exactly  the  reverse  In 
the  case  of  Hauser  v.  Harding,  126  N.  0 
205.  35  S.  E.  586,  and  for  tbe  reasons  giret 
there  and  here  we  will  abide  by  that  decl 
sion. 

Motion  allowed  and  action  dismissed. 


VEAIi  V.  STATE. 
(Snpreme  Court  of  Georgia.    Nov.  14,  1902.) 

CRIMINAL    LAW— DEMURRER   TO   INDICTMENT 

—NEW  TRIAL— IDEM  SONANS— 

SELLING  LIQUOR. 

1.  The  overrnlinK  o£  a  demurrer  to  an  indict- 
ment cannot  properly  be  made  a  ground  of  a 
motion  for  a  new  trial. 

2.  It  Is  too  late,  in  absence  of  exceptions  pen- 
dente lite,  to  except  to  the  overruling  of  a  de- 
murrer to  an  indictment,  when  20  days  have 
elapsed  since  the  ruling  complained  of  was 
made. 

3.  Upon  demurrer  to,  or  motion  to  strike,  a 
plea  of  misnomer,  in  a  criminal  case,  the  court 
may.  as  matter  of  law,  decide  that  the  names 
"Witt"  and  "Wid"  are  idem  sonana. 

4.  'The  fact  that  an  indictment  which  de- 
scribes the  accused  by  his  Christian  and  sur- 
names faiLs  to  also  designate  him  bj  the  initial 
of  his  middle  name  is  immaterial. 

f  4.  See  Indictment  and  Informatloa,  vol.  27,  Cent, 
Dig.  i  219. 
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5.  The  eyidence  supported  the  Terdict,  and 
there  was  no  error  In  refasing  to  grant  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Witt  Veal  was  convicted  of  selling  Uquw 
to  a  minor,  and  brings  error.    Affirmed. 

W.  F.  Way,  for  plaintiff  In  error.  3.  D. 
McKenzIe,  for  the  State. 

FISH,  J.  The  plaintiff  In  error  was  tried 
in  the  city  court  of  Moultrie  upon  a  present- 
ment charging  Witt  Veal  with  selling  and 
furnishing  intoxicating  liquors  to  a  minor 
without  written  authority  so  to  do  from  either 
a  parent  or  guardian  of  such  minor.  He  de- 
murred to  the  indictment,  and  the  demurrer 
was  overruled.  Before  pleading  to  the  mer- 
its, he  filed  a  plea  in  abatement,  in  which  be 
alleged  that  his  name  was  not  Witt  Veal, 
that  he  bad  never  been  known  or  called  by 
that  name,  that  his  name  was  Wid  L.  Veal, 
and  that  he  had  never  been  known  or  called 
by  any  other  name.  Upon  motion  of  the 
solicitor,  this  plea  was  stricken  by  the  court 
upon  the  ground  that  the  two  names  were 
idem  sonans.  Upon  the  trial  the  accused 
was  found  guilty,  whereupon  he  made  a  mo- 
tion for  a  new  trial,  which  being  overruled, 
he  excepted.  In  his  motion  for  a  new  trial, 
iu  addition  to  the  general  grounds,  he  alleged 
error  on  the  part  of  the  court  in  the  over- 
ruling of  the  demurrer  to  the  presentment, 
and  error  in  striking  the  plea  of  misnomer 
"without  giving  defendant  an  opportunity  of 
sustaining  said  plea  by  proper  and  legal  tes- 
timony." In  his  bill  of  exceptions  he  also 
alleges  error 'upon  each  of  these  rulings. 

1.  The  overruling  of  the  demurrer  to  the 
presentment  could  not  properly  be  made  a 
ground  of  the  motion  for  a  new  trial.  Pal- 
mer V.  State,  91  Ga.  164,  16  S.  E.  976;  Rob- 
erts Y.  State,  92  Ga.  451,  17  8.  E.  202; 
O'Shlelds  V.  State,  Id.  472,  17  S.  E.  845; 
WUlbanks  v.  Untriner,  98  Ga.  801,  25  S.  B. 
841. 

2.  No  exceptions  to  the  overruling  of  the 
demurrer  were  filed  pendente  lite,  and,  as 
more  than  20  days  elapsed  after  this  ruling 
was  made  before  the  filing  of  the  bill  of  ex- 
ceptions in  the  case,  it  was  too  late  to  ex- 
cept thereto  in  such  bllL  Thomas  ▼.  State, 
90  Ga.  437,  16  S.  E.  94. 

3.  There  was  no  error  in  striking  the  plea 
of  misnomer  without  giving  the  accused  an 
opportunity  to  present  evidence  in  support 
of  the  same.  The  general  rule,  which  we  de- 
duce from  the  authorities,  is  that  if  a  de- 
murrer to  a  plea  of  misnomer  raises  the  is- 
sue of  idem  sonans,  and  the  two  names  are 
necessarily   pronounced    substantially   alike, 

■  the  issue  is  to  be  determined  as  matter  of 
law  by  the  court.  14  Am.  &  Eng.  Enc.  Law, 
303;  and  cases  cited.  In  Com.  v.  Warren, 
143  Mass.  5C8,  10  N.  E.  178,  it  was  said: 
"The  province  of  the  court  and  Jury  in  cases 


like  the  present  is  governed  by  the  following 
rule:  If  the  two  names,  spelled  differently, 
necessarily  sound  alike,  the  court  may,  as 
matter  of  law,  pronounce  them  to  be  idem 
sonans;  but,  if  they  do  not  necessarily  soimd 
alike,  the  question  whether  they  are  idem 
sonans  is  a  question  for  the  Jury."  In  Hun- 
kers V.  State,  87  Ala.  96,  6  South.  358.  Clop- 
ton,  J.,  said:  "Though  this  Is  strictly  a  ques- 
tion of  pronunciation,  when  raised  by  de- 
murrer it  may  be  treated  as  a  question  of 
law,  but  in  such  case  the  Judgment  of  the 
court  should  express  the  conclusion  from 
facts  or  rules  of  which  Judicial  notice  may  be 
taken.  When  there  la  no  generally  received 
English  pronunclati(»i  of  the  name  as  one 
and  the  same,  and  the  difference  in  sound  is 
not  80  slight  as  to  be  scarcely  perceptible, 
the  doctrine  of  idem  sonans  cannot  be  ap- 
plied without  the  aid  of  extrinsic  evidence, 
unless,  when  soimd  and  power  are  griven  to 
the  letters,  as  required  by  the  principles  of 
pronunciation,  the  names  may  have  the  same 
enunciation  or  sound."  The  supreme  court 
of  Missouri  held  that  "Blankenship"  and 
"Blackenship"  were,  as  matter  of  law.  Idem 
sonans.  State  y.  Blankenship,  21  Ma  5(H. 
The  same  court  even  held:  "A  court  may 
say,  as  matter  of  law,  upon  demurrer  to  a 
plea  in  abatement  to  an  Indictment  that 
'Owens  D.  Havely'  and  'Owen  D.  Haverly' 
are  idem  sonans."  State  v.  Havely,  Id.  498. 
In  Chapman  v.  State,  18  Ga.  736,  where 
there  was  a  motion  in  the  trial  court  to  quash 
an  indictment  upon  the  ground  that  It  ap- 
peared from  the  indictment  that  Wesly  Hud- 
son acted  as  a  grand  Juror  in  finding  the  bill, 
when  it  appeared  from  the  mmutes  of  the 
court  that  Wesly  Hutson  was  sworn  and 
acted  as  a  grand  Juror  at  the  term  of  the 
court  at  which  the  indictment  was  found, 
which  motion  was  overruled,  this  court  held 
that  "Hudson"  and  "Hutson"  are  Idem  son- 
ans. In  Jeffries  v.  Bartlett  75  Ga.  230,  an 
execution  in  favor  of  Bartlett  against  Jef- 
fries et  al.  was  levied  upon  certain  land  as 
the  property  of  Jeffries.  He  interposed  an 
affidavit  of  illegality,  one  ground  of  which 
was  "that  the  advertisement  under  the  levy 
for  the  sale  of  the  land  described  affiant  by 
the  name  of  Jeffers,  his  real  name  being 
Juries."  On  demurrer  this  affidavit  was 
dismissed,  and  the  defendant  excepted.  This 
court  held  that  "'Jeffers'  and  'Jeffries'  are 
idem  sonans."  See,  also,  Blggers  v.  State, 
109  Ga.  105,  34  S.  E.  210.  "Witt"  and  "Wid," 
the  given  names  now  in  question,  are  clearly 
idem  sonans;  the  only  difference  between 
them  being  the  very  slight  difference  in  the 
sounds  of  the  letters  "t"  and  "d,"— exactly 
the  difference  that  there  Is  between  the  names 
"Hudson"  and  "Hutson,"  which,  as  we  have 
seen,  this  court  has  held  to  be  idem  son- 
ans. 

4.  From  what  we  have  said.  It  is  apparent 
that  the  court  was  right  in  sustaining  the 
motion  to  strike  the  plea  of  misnomer,  un- 
less it  was  good,  as  against  the  motion,  l>e- 
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i-ause  of  the  failure  of  the  Indictment  to 
also  designate  or  describe  the  accused  by 
the  alleged  middle  Initial  of  his  name.  In 
Hicks  T.  EUey,  83  Ga.  332,  9  S.  E.  771,  it  was 
held:  "The  law  does  not  regard  the  middle 
name  or  initial  of  a  person  as  material,  un- 
less It  be  shown  that  there  are  two  persons 
of  the  same  first  name  and  surname."  And 
in  Banks  t.  I.«e,  73  Ga.  23,  it  was  held: 
"The  middle  initial  of  the  grantor  in  a  deed 
Is  generally  immaterial."  In  Timberlake  v. 
State,  lUO  Ga.  CO,  27  S.  E.  158,  it  was  held: 
"The  accused  being  indicted  as  J.  S.  C.  Tim- 
berlake, a  plea  of  misnomer  alleging  that 
'biB  name  was  not  J.  S.  C.  Timberlake,  but 
was  J.  C.  S.  Timberlake,  and  that  he  has 
never  been  known  or  called  by  the  name  of 
J.  S.  C.  Timberlake,  but  was  always  known 
and  called  by  the  name  of  J.  G.  S.  Timber- 
lake,  and  by  no  other  name,'  was  properly 
stricken  on  demurrer.  The  transposition  of 
the  two  Intermediate  Initials  was  Immater- 
ial." In  the  present  case  the  fact  that  the 
middle  Initial  of  the  accused  was  left  out  ot 
the  presentment  was  immaterial. 

5.  The  evidence  supported  the  verdict,  and 
there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLBR,  J„  not 
presiding. 


RIGGINS  T.  STATE. 
(Snpreme  Court  of  Georgia.    Nov.  14,  1002.) 

IJLRCBNT— INDICTMENT  OF  ACCBSSORT— BYI- 
DENCB. 

1.  Au  indictment  charsing  one  with  the  of- 
fense of  being  an  accessory  before  the  fact  to 
the  offense  of  simple  Inrreny  (a  felony),  in  that 
he  did  counsel,  command,  and  procure  another 
to  commit  such  larceny,  is  not  supported  by 
evidence  showing  that  the  person  so  accused 
was  himself  guilty,  as  the  absolute  perpetrator 
of  the  offense;  and  in  the  absence  of  evidence 
suflicient  to  show  that  the  accused  did  so  coun- 
sel, command,  or  procure  the  commissiou  of  the 
crime  as  charged,  a  verdict  of  guilty  is  not  sup- 
ported, (a)  The  verdict  in  the  present  case  was 
contrary  to  the  evidence,  and  the  trial  judge 
erred  in  overruling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Eenry,  Judge. 

Charley  Rigging  was  convicted  of  crime, 
and  brings  error.    Reversed. 

J.  Santle  Crawford,  for  plaintiff  in  error. 
Moses  Wright,  Sol.  Gen.,  for  the  State. 

LITTLE,  J.  Riggins  was  Indicted  for  the 
offense  of  being  accessory  before  the  fact  to 
the  crime  of  simple  larceny.  The  specific 
oliarge  is  "that  the  said  Charley  Riggins, 
•  •  •  •  being  absent  at  the  time  of  the  com- 
mission of  the  crime,  did  procure,  counsel, 
and  command  one  Charley  Hill"  a  certain 
mule  described,  and  of  a  named  valoe,  to  un- 
lawfully take  aud  carry  away,  ""with  intent 


to  steal  the  same."  The  accused  was  put  on 
trial,  and  the  Jury  returned  a  verdict  of 
guilty.  He  made  a  motion  for  a  new  trial 
on  the  grounds  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  which  be- 
ing overruled,  he  excepted.  The  evidence 
tended  to  show  the  following  as  the  facts  re- 
lating to  the  charge  made  against  the  ac- 
cused: It  was  admitted  that  Hill  had  been 
Indicted  for  the  larceny  of  the  mule,  and 
had  been  tried  and  convicted.  Adoiphus 
Riggins,  the  owner  of  the  mule,  testified 
as  to  the  larceny  from  his  stable;  that  some 
time  afterwards  he  ascertained,  through  In- 
formation furnished  by  Hill,  where  the  mule 
was,  and  secured  its  return.  A  witness  (Rosa 
Saylor)  said  that  Just  before  the  mule  was 
stolen  she  saw  Hill  and  the  accused  together 
at  the  bouse  of  the  latter,  and  heard  them 
talking,  and  that  Hill  said  he  was  going  to 
get  the  mule;  that  this  was  the  night  the 
mule  was  stolen;  that  after  that  Hill  asked 
accused  wha%  the  mule  was,  and  the  ac- 
cused told  him  It  was  In  Dolph  Riggins' 
stable;  that  subsequently  Hill  got  a  bridle 
and  went  off,  and  the  next  day  Dolph  Rig- 
gins was  looking  fra:  his  mule,  and  the  ac- 
cused helped  him  to  hunt  for  it.  Hill  was 
introduced  as  a  witness  for  the  state,  and 
testified  that  Riggins  asked  him  if  he  wonid 
go  and  sell  the  mule,  which  he  finally  con- 
sented to  do;  that  be  was  insti'ucted  by  the 
accused  to  sell  It  for  the  best  obtainable 
price:  and  that  the  first  he  saw  of  the  stolen 
mule  was  when  he  was  at  the  house  of  the 
accused,  and  came  out  in  the  yard,  and  the 
accused  had  It  out  there,  hitched  to  a  post. 
There  was  no  issue  as  to  the  fact  that  the 
mule  was  stolen,  and  no  question  raised  but 
that  Hill  had  carried  the  mule  away  aud 
sold  it  The  point  Insisted  on  in  his  brief 
by  counsel  for  plaintiff  in  error  Is  that  there 
was  no  evidence  to  support  the  testimony  of 
the  accomplice.  Hill.  We  think,  however, 
that  this  question  can  hardly  arise,  for  the 
reason  that  the  accused  was  indicted  as  being 
accessory  before  the  fact,  while  none  of  the 
evidence  showed  that  he  occupied  that  re- 
lation to  the  larceny.  It  Is  true  that  the  evi- 
dence of  the  witness  Rosa  Saylor  waa  to  the 
effect  that  prior  to  the  larceny  Hill  and  the 
accused  were  talking  about  the  mule,  and 
the  latter  told  the  former  where  the  mule 
was,  and  it  is  also  true  that  It  was  shown 
that  the  accused  assisted  the  owner  of  the 
mule  In  looking  for  It  the  day  after  the  lar- 
ceny; but  this  evidence  is  not  inconsistent 
with  the  fact  that  tlie  accused  was  with  or 
without  the  co-operation  of  Hill,  the  absolute 
perpetrator  of  the  offense,  while  the  evidence 
of  Hill,  who  was  Introduced  as  a  witness  for 
the  state,  shows  absolutely  that  the  accused 
was  guilty  of  a  larceny,  while  he  (Hill)  occu- 
pied the  relation  of  an  accessory  after  the 
fact  Under  no  view  of  the  evidence,  then, 
could  the  accused  have  been  convicted  of  the 
offense  of  counseling,  commanding,  and  pro- 
curing Hill  to  steal  the  mule;  and,  it  be  could 
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not  the  rerdlct  finding  blm  so  guilty  was 
contrary  to  the  evidence  In  the  case.  One 
who  Is  guilty  of  the  commission  of  a  crime 
as  principal  In  the  first  degree  commits  an 
entirely  distinct  offense  from  that  of  an  ac- 
cessory before  the  fact,  and  one  Indicted  as 
an  accessory  cannot  be  convicted  on  evidence 
proving  him  to  be  "present,  aiding  and  abet- 
ting at  the  fact."  1  Bast,  P.  C.  352;  Leach, 
616.  In  the  case  of  Hately  ▼.  State,  15  Ga. 
S46,  it  was  ruled  tliat  "he  who  procures, 
counsels,  commands  or  incites  his  clerk  or 
agent  to  commit  a  crime  In  his  absence  is 
guilty  as  an  accessory  before  the  fact,  and 
cannot  be  convicted  upon  an  indictment 
which  charges  him  with  having  Jointly,  with 
his  cleric,  committed  the  offense  as  princi- 
pal." In  other  words,  one  who  counsels, 
commands,  or  procures  another  to  commit  a 
crime,  but  is  absent  at  the  time  of  Its  com- 
mission, is  not  a  principal,  and  cannot  be 
convicted  as  such.  In  some  of  the  states  the 
distinction  has  been  abolished,  and  many  de- 
cisions can  be  found  which  seem  somewhat 
to  confuse  the  principle  upon  which  the  dis- 
tinction between  the  two  offenses  rests;  but 
in  the  cases  which  have  come  under  our  ob- 
servation, where  this  is  true,  they  deal  with 
facts  showing  that,  as  the  result  of  a  con- 
spiracy, all  the  persons  charged  were  the  ab- 
solute perpetrators,  and  where  the  persons 
charged  as  accessories  were  declared  to  be 
present,  aiding  and  abetting  the  commission 
of  the  crime.  In  the  present  case,  however, 
the  indictment  distinctiy  alleges  that  plain- 
tiff in  error  was  absent  at  the  time  of  the 
commission  of  the  crime;  that  his  guilt  con- 
sists only  In  having  counseled,  procured,  and 
commanded  said  crime  to  be  done.  A  verdict 
rendered  on  evidence  that  he  was  the  actual 
perpetrator  of  the  crime  does  not  support  the 
charge  made  in  the  Indictment;  and  In  the 
absence  of  evidence  that  the  accused  coun- 
seled, procured,  or  commanded  the  crime  to 
be  committed,  such  verdict  cannot  be  sus- 
tained, because  It  Is  contrary  to  the  evidence. 
Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDIJE31,  J.,  not 
presiding. 


GOVATOS  V.  STATE. 
(Supreme  Coart  of  Georgia.    Nov.  14,  1902.) 

CRIMINAI,   CONVERSION— EVIDENCE. 

1.  In  the  trial  of  one  charged  with  converting 
to  his  own  use  the  proceeds  of  sales  of  property 
intrnsted  to  him  to  sell,  evidence  is  competent 
teudlng  to  show  that  a^  the  time  of  the  alleged 
conversion  the  accused  was  in  debt  and  lu  need 
of  money ;  such  evidence  to  be  considered  by  the 
jury  iu  determining  what  was  the  motive  of  the 
accused.  Bridges  v.  State,  29  S.  E.  859,  103 
Ga.  35,  and  oases  and  authorities  cited. 

2.  There  was  no  error  in  admitting  evideuce, 
nor  ill  charging.  The  evidence  authorized  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 


(Syllabus  by  the  Court) 


Error  from  soperlor  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Peter  Govatos  was  convicted  of  criminal 
conversion,   and   brings  error.    Affirmed. 

J.  S.  Crawford,  W.  H.  Bnnis,  and  Seaborn 
&  Barry  Wright,  for  plaintiff  in  error.  Moses 
Wright,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  afllrmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness,  and  CANDLER,  J.,  not  presiding 


MELTON  V.  STATE. 
(Supreme  Court  of  Geor^a.    Nov.  13,  1902.) 

CRIMINAIi  LAW— INSTRUCTIONS— ACCOUPLJCB 

TESTIMONY. 

1.  There  being  some  evideuce  that  one  of  the 
witnesses  for  the  state  was  au  accomplice  of  the 
accused,  there  was  no  error  in  charging  with 
reference  to  the  weight  to  be  given  to  the  testi- 
mony of  an  accomplice. 

2.  There  was  no  merit  in  any  of  the  other 
grounds  of  the  motion  for  new  trial,  and  the 
evidence  was  sufilcieut  to  authorize  the  Terdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Fayette  Melton  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Harris,  Chamlee  &  Harris,  for  plaintiff  In 
error.  Moses  Wright,  SoL  Gen.,  (or  the 
State. 

PER  CURIAM.    Judgment  aflbrmed. 

LUMPKIN.  P.  X,  absent  on  accoont  of 
sickness,  and  CANDLER,  J.,  not  presiding. 


ANDERSON  v.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  13,  1902.) 
CRIMINAL  LAW— REVIEW. 
1.  No  error  of  law  was  complained  of,  and  the 
evidence  authorized  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Americus;  O.  R. 
Crisp,  Judge. 

Charlie  Anderson  was  convicted  of  crime, 
and  brings  error.    AfiSrmed. 

Jas.  Taylor,  for  plaintiff  in  error.  F.  A. 
Hooper,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness,  and  CANDLER,  J.,  not  presiding. 


AARON  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  18,  1902.) 

LARCENT-SUFFICIENGT  OF  EVIDENCE. 
1.  The  evidence  not  being  gafflcient  to  estab- 
lish beyond  a  reasonable  doubt  either  that  a 
larceny  had  been  committed,  or  that,  if  commit- 
ted, the  accused  was  the  imrpetrator,  it  was  er- 
Digitized  by  VjOOQIC 


Ga.) 


ETOWAH  MILLING  CO.  v.  CEEiJSHAW. 


709 


ror  to  oveirnle  a  motion  for  a  new  trial  baaed 
upon  the  ground  that  the  judgmeut  of  convic- 
tion was  contrary  to  the  evidence. 
(Syllabns  by  the  Court) 

Error  from  city  court  of  Americiu;  0. 
R.  Crisp,  Judge. 

Bichard  Aaron  was  conTicted  of  larceny, 
and  brings  error.    Reversed. 

J.  R.  Wiillams,  for  plaintlCC  in  error.  F. 
A.  Hooper,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness,  and  CANDLER,  J.,  not  presiding. 


ETOWAH  MILLING  CO.  t.  CRENSHAW. 
(Supreme  Court  of  Georgia.    Oct  29,  1902.) 

CORPORATIONS— ACTIONS— VKNUB—COEPO- 
RATE  BXISTBNCBi. 

1.  A  corporation  of  this  state  is  not  subject 
to  a  suit  for  equitable  relief  by  injunction  in  a 
county  other  than  that  fixed  by  its  charter  as 
the  county  of  its  principal  office,  and  this  is 
true  although  the  suit  embraces  also  a  claim  for 
past  damages. 

2.  A  plaintiff  who  proceeds  against  a  defend- 
ant as  a  corporation  is  estopped  to  deny  its  cor- 
porate existence,  and  is  bound  by  the  terms  of 
the  charter  as  to  the  principal  office  of  the  cor- 
poration. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartoiw  county; 
A.  W.  Plte,  Judge. 

Bill  by  T.  C.  Crenshaw  against  the  EJtowah 
Milling  Company.  Fron.  a  Judgment  defend- 
ant brings  error.    Reversed. 

C.  D.  Maddox,  Jno.  T.  Morrie  and  J.  M. 
Neel,  for  plaintiif  in  error.  John  W.  ft  Paul 
F.  Akin  and  A  H.  Cox,  for  defendant  in  er- 
ror. 


ADAMS.  J.  The  bill  of  exceptions  in  this 
case  was  filed  by  the  plaintiff  In  error  to  the 
^rant  of  a  temporary  injunction.  Tills  in- 
junction was  allowed  In  a  suit  brought  in 
Bartow  superior  court  by  the  defendant  In 
error  against  the  plaintlfT  In  error;  one  of 
the  chief,  if  not  the  chief,  purposes  of  which 
was  to  permanently  enjoin  the  defendant  in 
the  court  below  from  obstructing  the  flow 
of  water  In  the  stream  mentioned  In  the  pe- 
tition, from  raising  a  dam  across  this  stream, 
and  from  interfering  with  the  status  of  the 
dam  to  the  injury  of  the  defendant  In  er- 
ror. The  declaration  also  claimed  damages 
for  past  injuries.  It  appeared  from  the  chai^ 
ter  of  the  milling  company,  which  was  put 
in  evidence,  that  the  defendant  was  char- 
tered by  the  superior  court  of  Bartow  coun- 
ty, and  this  charter  located  the  principal 
ofBce  of  the  company  in  Fulton  county.  One 
of  the  contentions  urged  by  counsel  for  the 
milling  company  in  the  court  below  and  be- 
fore this  court  was  that  the  superior  court  of 

f  1  See  Corporations,  vol.  11,  Cent  Dig.  it  88,  8S. 


Bartow  county  was  without  Jurisdiction  to 
grant  relief  by  injunction.  In  addition  to 
the  fact  that  the  charter  fixed  the  domicile  of 
the  corporation  in  Fulton  county,  it  appeared 
from  the  uncontradicted  evidence  that  its 
books  are  kept  in  that  county,  its  financial 
business  transacted  there,  and  that  its  sup- 
plies, purchases,  and  sales  are  made  at  the 
principal  office  in  Fulton. 

1.  Assuming  that,  notwithstanding  the  con- 
stitutional provision  that  "equity  cases  shall 
be  tried  In  the  county  where  a  defendant  re- 
sides against  whom  some  substantial  relief 
is  prayed,"  the  legislature  may  pass  a  law 
providing  that  a  corporation  may  be  proceed- 
ed against  for  an  Injunction  or  other  equi- 
table relief  in  a  county  other  than  that  fixed 
by  Its  charter  as  Its  domicile,  we  do  not  think 
that  the  legislature  has  undertaken  to  do  so 
as  to  a  corporation  like  the  plaintifF  in  error, 
so  far  as  this  character  of  relief  is  concern- 
ed. An  act  claimed  to  have  this  effect 
should,  because  of  this  constitutional  prin- 
ciple and  the  policy  embodied  therein,  be  con- 
strued strictly,  and  not  extended  beyond  the 
requirements  of  its  terms.  In  the  case  of 
Watson  V.  Railroad  Co.,  01  Ga.  223,  18  8. 
B.  807,  this  court,  through  Chief  Justice 
Bleckley,  In  dealing  wllh  the  question  as  to 
the  residence  of  a  railroad  company,  say: 
"Where  the  owner  Is  a  domestic  coiiwration, 
the  general  rule  of  law  that  it  resides  also 
where  Its  prlndpil  office  or  place  of  business 
is  situated  stiU  prevails.  The  corporation 
has  this  common-law  residence  for  general ., 
purposes,  m  conjunction  with  the  superadded 
statutory  residences  for  special  purposes, 
which  the  Code  ascribes  to  It."  The  general 
rule  still  is  thai-  domestic  corporations  must 
be  sued  in  the  county  where  the  principal 
office  is  located  by  the  charter.  In  the  case 
of  Coal  Co.  T.  Haslett,  83  Ga.  550.  10  S.  E. 
435,  where  the  corporation  Involved  was  char- 
tered by  an  act  of  the  legislature  which  did 
not  locate  the  corporation  In  any  particular 
county,  it  was  held  that,  where  It  established 
its  office  in  Atlanta  for  the  purpose  of  elect- 
ing its  officers  and  conducting  Its  financial 
operations,  the  Jurisdiction  was  In  the  proper 
court  of  Fulton  coupty.  It  was  there  recog- 
nized that,  if  the  legislature  had  undertak- 
en to  locate  the  company  in  any  particular 
county,  that  would  have  controlled.  In  the 
absence  of  such  legislation,  the  ruling  Just 
noticed  was  made.  If  the  constitutional  pro- 
vision referred  to  were  all  the  law  on  the 
subject,  then,  obviously,  equitable  relief 
could  have  been  obtained  against  this  plain- 
tiff in  error  only  in  Fulton  coimty.  Has  the 
legislature  undertaken  to  fix  the  residence  of 
a  corporation  like  this  in  the  county  where 
the  cause  of  action  arose,  or  where  its  mill 
was  located,  for  the  purposes  of  equitable 
relief?  As  we  understand  the  distinguished 
counsel  for  the  defendant  in  error,  thoy  con- 
tended that  this  provisloQ  has  been  made  by 
tbe  act  approved  October  16,  1885  (Acts  1881- 
85,  p.  99),  entitled  "An  act  to  define  where 
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corporations,  miulng  or  Joint  stock  compa- 
nies may  be  sued,  and  to  define  bow  serrice 
of  the  suit  may  be  effected,"  codified  In  sec- 
tion 1900  of  tbe  Civil  Code.  The  part  ger- 
mane to  their  contention  reads  as  follows: 
"Suits  for  damages,  because  of  torts,  wrong 
or  injury  done,  may  be  brought  In  the  coun- 
ty where  the  cause  of  action  originated."  It 
will  be  noticed  that  the  law  does  not  say 
"suits  because  of  torts,  wrongs,  or  injury 
done,"  but  In  terms  coufines  these  suits  to 
those  for  damages.  Tbe  title  of  an  act  may 
always  be  considered  as  one  of  the  aids  to 
its  construction,  and  we  are  not  unmindful 
of  the  argument  based  upon  tbe  broadness  of 
this  title.  But  It  cannot  control  tbe  plain 
meaning  of  the  body  of  tbe  act,  or  eliminate 
words  that  are  material,  and  which  we  must 
presume  were  Incorporated  in  the  legislation 
designedly.  As  said  by  Chief  Justice  Mar- 
shall in  U.  S.  V.  Palmer.  8  Wheat  631,  4  L. 
Ed.  477,  "The  title  of  an  act  cannot  control 
Its  words,  but  may  furnish  some  aid  in 
'Showing  what  was  In  tbe  mind  of  the  legis- 
lature." The  maxim,  "Verba  deboit  Intel- 
llgi  cum  effectu,"  contains  a  principle  of 
much  Importance  In  the  construction  of  stat- 
utes. Whitaker  v.  Strong,  16  Ga.  86,  86.  W« 
know  of  no  rule  of  Inteipretatlon  which 
would  Justify  us  in  disregarding  the  words 
Italicized,  "for  damages."  They  are  restrict- 
ive and  important  We  repeat  In  tbis  con- 
nection that  In  the  light  of  tbe  constitutional 
provision  which  requires  that  "equity  cases 
shall  be  tried  in  the  county  where  a  defend- 
ant resides  against  whom  some  substantial 
relief  is  prayed"  this  legislation,  g^lvlng  to 
the  legislature  the  broad  liberty  assumed  In 
its  validity,  ought  to  be  strictly  construed, 
and  not  extended  beyond  Its  terms.  Even, 
however,  a  liberal  construction  would  not 
Justify  ua  in  Btrlklng  from  the  body  of  the 
law  material  and  significant  words.  The 
principle,  however.  Is  Invoked,  embodied  In 
section  3925  of  the  Civil  Code  (although  this 
section  is  not  referred  to),  which  provides 
that  "equity  seeks  always  to  do  complete 
Justice,  and  hence,  having  tbe  parties  before 
It  rightfully,  It  will  proceed  to  give  full  re- 
lief to  all  parties  In  reference  to  the  subject- 
matter  of  the  suit,  provided  the  court  has 
Jurisdiction  for  that  purpose."  Reference  Is 
made  to  the  case  of  Powell  v.  Cheshire,  70 
Ga.  360,  48  Am.  Rep.  572.  But  neither  the 
principle  recognized  by  our  Code  nor  this  de- 
cision can  help  the  contention  of  the  defend- 
ant In  error.  Tbe  case  cited  holds  that:  "A 
bill  in  equity  to  enjoin  a  trespass  upon  real- 
ty by  felling  timber  Is  not  such  a  suit  re- 
specting tbe  title  to  land  aa  must  be  brought 
in  tbe  county  where  the  land  lies.  The  prop- 
er venue  of  such  a  case  is  the  connty  of  tbe 
residence  of  a  defendant  against  whom  sub- 
stantial relief  Is  prayed."  The  argument  for 
tbe  defendant  In  error  seems  to  be  that,  as 
tbe  Jurisdiction  Is  complete,  under  section 
1900  of  tbe  Civil  Code,  In  Bartow  superior 


court  as  to  tbe  actlim  for  damages,  the  court, 
having  this  Jurisdiction,  will  give  as  Inci- 
dental relief  protection  against  future  torts, 
through  the  process  of  Injunction.  The  pow- 
er, however  (even  if  the  relief  by  injunction 
could  be  called  Incidental  relief  In  this  case), 
referred  to  by  the  Code  and  the  decisions,  is 
the  power  of  a  court  of  equity,  and  not  that 
of  a  court  of  common  law,  and  the  question 
here  is,  which  Is  the  proper  court  for  equi- 
table Jurisdiction,  the  superior  court  of  Bar- 
tow county  or  tbe  superior  court  of  Pulton 
county?  The  proviso  in  section  3925  of  the 
Civil  Code  Is  significant  It  is  a  proviso  that 
would  obtain  even  in  a  court  of  equity.  A 
fortiori  would  It  apply  to  a  court  of  common 
law.  The  decisions  of  this  court  are  Incon- 
sistent with  the  position  that,  because  the 
superior  court  of  Bartow  connty  may  have 
Jurisdiction  to  award  damages,  it  can  also 
give  equitable  relief.  The  case  of  Vizard  v. 
Moody,  115  Ga.  491.  41  S.  E.  997.  Is  directly 
in  point  In  that  case  it  Is  held  tbat:  "While 
a  petition  which  seeks  to  recover  possession 
of  land  and  mesne  profits  on  a  legal  title 
must,  under  the  constitution  of  this  state,  be 
Instituted  In  tbe  superior  court  of  the  county 
where  the  land  lie;,  yet  a  court  of  the  county 
where  the  land  lies,  as  to  a  person  who  Is 
a  resident  of  another  county  In  this  state, 
has  no  Jurisdiction  to  grant  equitable  relief. 
— such  an  injunction  and  the  appointment  of 
a  receiver,— although  the  petition  under 
which  the  land  Is  sought  to  be  recovered  con- 
tains prayers  for  such  equitable  interposi- 
tion." In  the  opinion  delivered  by  Mr.  Jus- 
tice little  other  decisions  of  this  court  are 
cited  to  the  same  effect  In  <me  of  them— 
Jobnson  v.  Grlffln,  80  Ga.  551,  7  S.  E.  94- 
thls  court  held  that  "the  plalntlft  in  an  action 
of  ejectment  cannot  Ingraft  upon  the  declara- 
tion an  amendment  in  the  nature  of  a  bill  In 
equity,  praying  that  one  of  the  defendants 
be  decreed  to  perform  specifically  a  parol 
agreement  for  a  gift  of  tbe  premises  in  dis- 
pute, without  alleging  that  such  defendant 
is  a  resident  of  tbe  county  In  which  the  suit 
is  pending,  or  a  nonresident  of  the  state." 
We  conclude,  therefore,  that  the  superior 
court  of  Bartow  county  had  no  Jurisdiction 
to  grant  the  equitable  relief  secured  in  this 
case,  and  that,  -therefore,  the  grant  of  a 
temporary  injunction  was  erroneous. 

2.  It  Is  contended  by  tbe  defendant  in 
error  tbat  the  plaintiff  in  error  Is  estopped 
to  deny  its  residence  In  Bartow  county, 
because  It  applied  for  and  obtained  Its  char- 
ter from  tbe  superior  court  of  that  county, 
submitted  itself  to  that  court,  and  therefore 
established  Its  residence  in  Bartow  county: 
and  it  is  claimed  that  tbe  superior  court  of 
Bartow  county  only  had  Jurisdiction  to  grant 
Its  charter  in  the  event  that  its  principal 
ofllce  was  to  be  located  in  that  county. 
SecUon  2350  of  the  Civil  Code  provides  that 
the  superior  courts  of  this  state  shall  have 
the  power  to  create  the  corporations  there- 
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in  named  by  compliance  witb  the  terms  of 
tbat  section,  paragraph  1  of  wblcta  provides 
that  "the  persons  desiring  the  charter  shall 
(ile  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  In  which  they  desire  to 
transact  business  a  petition  or  declaration," 
«tc.  The  petition  for  Incorporation  of  the 
plaintiff  In  error  In  the  present  case  is  not 
In  the  record,  but  It  would  be  presumed, 
should  the  tact  be  a  material  one  to  the 
Jurisdiction,  that  it  stated  tbat  the  company 
desired  to  do  bnsiness  in  Bartow  county  as 
well  as  in  Fulton  county.  It  Is  not  neces- 
sary to  adjudicate  in  this  case  whether  the 
superior  court  of  any  county  in  which  it  ap- 
pears tbat  a  corporation  proposes  to  do  busi- 
ness can  grant  a  charter,  or  whether  this 
right  is  confined  to  the  county  In  which  the 
principal  office  is  to  be  located.  In  the  re- 
cent case  of  McGandless  v.  Acid  Co.,  115  Oa. 
iXiS,  42  S.  E.  449,  this  court  held  that  "a 
charter  granted  by  a  superior  court  upon  a 
petition  alleging  that  the  principal  office  of 
the  company  was  to  be  located  in  the  county 
in  which  the  petition  was  filed  was  a  valid 
charter,  notwithstanding  the  corporation 
owned  no  property  In  that  county,  and  the 
work  in  which  It  was  to  be  engaged  was  to 
toe  carried  on  in  another  county."  This  deci- 
sion is  not  inconsistent  with  the  position 
tbat  the  superior  court  of  the  county  in 
which  the  principal  office  is  to  be  located 
is  not  the  only  court  which  can  grant  a 
cltarter.  The  reasoning  of  Mr.  Justice  Gobb, 
who  delivered  the  opinion  In  tbat  case,  sug- 
gests arguendo  that  the  only  court  which 
bad  the  right  was  tbat  of  the  county  where 
Uie  principal  office  was  to  be  located.  This, 
however,  was  not  involved  In  the  adjudica- 
tion, and  nothing  therein  said  constitutes  an 
Authoritative  ruling  on  this  subject.  How- 
«ver  this  may  be,  the  principle  announced  In 
the  second  headnote  controls  this  branch  of 
the  case.  The  defendant  in  error  proceeded 
against  the  plaintiff  In  error  as  a  corporation, 
alleging  in  the  first  paragraph  of  bia  petition 
tbat  "the  said  Etowah  Milling  Company  is 
a  corporation  created  under  the  laws  of 
tieorgia,  and  has  an  office  and  is  transacting 
Iwsiness  in  said  [Bartow]  county."  He  is 
estopped,  therefore,  to  deny  Its  corporate 
existence,  or  the  terms  of  the  charter  which 
give  it  this  existence.  The  plaintiff  In  error 
was  incorporated  witb  its  principal  office  In 
Fulton  county  as  a  resident  of  Fulton,  and 
the  defendant  in  error  proceeds  against  this 
corporation,  and  no  other.  Its  life  and  pow- 
ers nnd  the  right  to  sne  It  come  from  the 
charter,  and  from  no  other  source.  The  de- 
fendant in  error  cannot  proceed  against  It 
as  a  corporation,  and  at  the  same  time  col- 
laterally attack  Its  existence,  or-  read  into 
its  charter  a  provision  Inconsistent  with  its 
plain  terms. 

Judgment  reversed.  Ail  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 
4>a  account  of  sickness. 


BRAND  T.  CLEMENTS. 
(Supreme  Court  of  Georgia.    Oct  29,  1902.) 

EXECUTION-AFFIDAVIT  OF  ILLBQALITY-CROP 
—DEBTOR'S   INTEREST— EVIDENCK. 

1.  Wtieu  cotton  lias  been  produced  by  the 
conjoint  use  of  exempted  property  and  supplies 
furnished  by  the  head  of  the  family,  and  not 
conuected  with  such  property,  the  whole  crop 
so  produced  la  not  subject  to  an  individual  debt 
of  the  head  of  the  family.  Only  such  an  aliquot 
part  as,  uuder  equitable  principles,  may  be  as- 
certained to  be  the  debtor  a  interest,  can  be  sub- 
jected; and  where  the  evidence  does  not  dis- 
tinctly show  amounts  and  values,  from  which 
such  part  may  be  ascertained,  a  verdict  finding 
the  whole  not  subject  must  stand,  (a)  The 
trial  Judge  did  not  err  in  dismissing  the  cer- 
tiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Owlnnett  coun- 
ty; R.  B.  Russell,  Judge. 

Trial  of  an  illegality  between  Marshall 
Clements  and  O.  M.  Brand.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

O.  A.  Nix,  for  plaintiff  in  error.  Julian  & 
McDonald,  for  defendant  in  error. 

LITTLE,  J.  An  execution  In  favor  of 
Brand  was  levied  on  certain  property '  of 
Clements,  the  defendant  In  tL  fa.;  the  prop- 
erty being  described  in  the  levy  as  "eight 
or  ten  acres  of  cotton  now  in  the  field  and 
nnpicked."  The  defendant  filed  an  aiSdavlt 
of  illegality,  alleging  tbat  the  property  levied 
on  was  exempt  from  levy  and  sale,  as  being 
the  proceeds  of  certain  personal  property  set 
apart  as  an  exemption  to  him  as  the  head  of 
a  family.  After  a  trial  of  the  Issues  so  rais- 
ed, an  appeal  was  taken  to  a  Jury  in  the  Joa- 
tioe's  court,  and  on  the  trial  of  the  appeal 
the  Jury  rendered  a  verdict  finding  the  prop- 
erty not  subject  The  plaintiff  in  execution 
subsequently  sued  out  a  writ  of  certiorari, 
and  on  the  hearing  in  the  superior  court  tbe 
judge  overruled  and  dismissed  the  same. 
The  plaintiff  excepted  to  this  rnllng.  The 
error  alleged  in  tbe  petition  for  certiorari 
was  that  the  verdict  was  contrary  to  law 
and  evidence.  It  appears  from  such  evi- 
dence that  theretofore  there  bad  been  set 
apart  as  an  exception  to  Clements  30  bushels 
of  com,  a  wagon,  some  shucks,  four  hogs, 
and  a  small  amount  of  household  and  kitchen 
furniture.  The  wife  of  Clements  testified 
tbat  she  and  her  children  made  the  cotton 
levied  on,  and  tbat  the  exempted  prc^rty 
was  used  in  making  the  crop;  that  C!lementa 
himself  worked  in  the  crop  while  he  and  bis 
family  constuned  the  provisions  which  had 
been  set  apart;  that  in  so  doing  two  of  the 
hogs  mentioned  in  tbe  schedule  were  killed, 
two  were  sold,  and  the  proceeds  of  the  sale 
were  used  to  purchase  com  which  was  used 
on  the  farm;  that  the  com  exempted  lasted 
only  until  March;  that  during  the  planting 
season,  Clements,  by  outside  labor,  procured 
the  cotton  seed  which  was  planted;    that 
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while  he  worked  some  In  the  cultlvaticm  of 
the  crop,  he  did  outside  work  to  some  extent, 
using  the  proceeds  of  this  labor  for  his  fam- 
ily; that,  in  addition  to  this,  he  procured  ad- 
ditional supplies  from  a  merchant,  the  pur- 
chase price  of  which  was  secured  by  mOTt- 
^age  on  the  crop,  and  had  been  paid.  The 
sum  of  the  evidence  for  the  plaintiff  in  exe- 
cution was  that  Clements  had  done  a  good 
deal  of  outside  work,  for  which  he  reoedved 
money  with  which  he  purchased  supplies  for 
bis  family,  and  that  he  had  also  been  fur- 
nished with  supplies  for  his  family  on  cred- 
it from  outside  sources. 

Under  the  contentions  of  the  parties,  the 
legal  question  arises  whether  a  crop  of  cot- 
ton partially  raised  by  the  use  of  exempted 
personalty  is,  because  of  such  use,  itself  ex- 
empt Our  Civil  Code  (section  2848)  declares 
that  all  produce,  rents,  or  profits  arising 
from  homesteads  in  this  state  are  likewise 
exempt;  and  Inasmuch  as  exempted  person- 
alty stands  In  all  respects  on  the  same  foot- 
ing, under  our  law,  as  a  homestead,  and  by 
the  statute  seems  to  be  included  in  the  lat- 
ter term,  the  declaration  of  the  Code  applies 
directly  to  property  which  has  been  set  aside 
as  exempt  But  It  is  apparent  under  the 
evidence  in  this  case,  that  the  cotton  levied 
on  and  claimed  to  be  exempt  was  not  entirely 
the  product  or  profits  of  the  exempted  per- 
sonalty. The  evidence  clearly  establishes 
that  It  was  only  partially  the  product  arising 
from  such  use.  While  it  Is  very  clear  that 
If,  in  the  production  of  the  cotton,  only  ex- 
empted personalty  or  its  proceeds  was  used, 
it  would  not  be  subject  the  conclusion  is 
not  the  same  when  the  proceeds  of  property 
exempt  and  property  not  exempt  were  Joint- 
ly used  in  its  production.  In  the  case  of 
Kupferman  v.  Buckholts,  73  6a.  778,  it  was 
distinctly  ruled  that  where  personalty  was 
set  apart  as  exempt,  and  it  was  subsequent- 
ly used  on  rented  land  In  making  a  crop, 
such  crop,  after  payment  of  the  rent,  would 
not  be  subject  to  the  prior  debts  of  the  head 
of  the  family,  altliough  there  was  an  Increase 
in  the  amount  of  the  crop  over  the  amount 
of  the  exemption  used  in  making  It  In  lay- 
,  Ing  down  this  legal  proposition,  however. 
Chief  Justice  Jackson  confined  its  applica- 
tion to  cases  only  where  the  product  of  the 
land  arose  strictly  from  the  use  of  exempt- 
ed personalty,  for  he  says  In  the  opinion  by 
which  he  supports  the  proposition  that  "we 
do  not  say  that  if  the  head  of  a  family  has 
property  of  his  own  individual  right— either 
land  or  personalty,— wherewith,  in  conjunc- 
tion with  that  exempted,  he  makes  Increase 
in  the  shape  of  other  property.  Justice  and 
equity  would  not  require  that  a  purtlon 
thereof  should  go  to  his  creditors."  The  re- 
ported facts  in  the  case  of  King  t.  Skellle, 
79  Ga.  147,  3  S.  15.  614,  showed  that  personal 
property  which  had  been  set  apart  as  exempt 
for  the  family  of  King,  who  was  a  debtor  of 
Skellle,  was  used  in  producing  a  crop  on  land 
which  King  had  acquhed  subsequently  to 


the  setting  apart  of  his  exemption.    Wlien 
the  crop  so  raised  was  levied  on  to  enforce 
the  execution  of  Skellle,  King  claimed  it  as 
the  proceeds  of  exempt  property.     Skellle 
tendered  an  equitable  issue,  seeking  to  sub- 
ject a  portion  of  it  which  he  alleged  eqiulta- 
bly  belonged  to  King  as  an  IndivlduaL    This 
court  recognized  that  this  right  existed,  but 
ruled  that  Skellle  could  not  subject  to    his 
execution  any  portion  of  the   crop  greater 
than  the  value  of  the  rent  of  the  land  chi 
which  it  was  made.    Again,  In  the  case  of 
Vinlug  V.  Olhcers,  82  Ga.  222,  8  S.  E.  185,  an 
execution   was  levied  on   land   which    was 
claimed  as  being  a  homestead  of  the  debtoi. 
and  therefore  exempt    It  appeared  that  the 
land  was  purchased  In  part  with  funds  de- 
rived from  certain  policies  of  insurance,  the 
claimant's   Interest  in  which  had  been   set 
aside  as  exempt,  but  that  in  purchasing  the 
land  the  sum  of  $109.03  more  than  "the  ex- 
emption estate"  was  invested  in  the  land. 
The  trial  Judge  Instructed  the  Jury  to  find 
the  land  subject  to  the  extent  of  the  amount 
of  the  excess.     It  was  ruled  by  this  court 
however,   that  such  an  Instruction  was  er- 
roneous;   that  the  whole  property  was  not 
subject  for  any  amount  but  only  about  one- 
sixth  of  the  property  could  be  made  subject 
Subsequently,  under  practically  the  same  evi- 
dence, the  case  was  tried  again,  and  resulted 
in  a   verdict  finding   »*/»8   of  the  property 
subject  to  the  execution.    In  passing  on  the 
exceptions  taken  to  this  verdict,  this  court 
ruled  (86  Ga.  127,  12  S.  E.  298)  that  only  the 
aliquot  part  of  the  head  of  the  family  un- 
affected by  the   homestead  in  the  property 
levied  on  was  subject  to  the  execution.    The 
effect  of  the  rulings  made  In  the  cases  cited 
is    to    recognize    two    propositions:     First 
where  a  crop  is  produced  by  the  conjoint  use 
of  property  which  Is  exempt  and  that  which 
belongs  to  the  debtor  individually,  the  whole 
of  it  cannot  be  made  subject  to  the  claim 
of  a  creditor  of  the  head  of  the  family  In- 
dividually;   second,  that  in  such  a  case  only 
an  aliquot  part  of  the  crop  which  represent* 
ed  equitably  the  interest  of  the  debtor,  un- 
affected by  the  homestead,  could  be  legally 
subjected.    While,  as  we  have  said  before^ 
the  evidence  showed  that  the  debtor,  Clem- 
ents, did  contribute  towards  the  production 
of  the  cotton  some  amounts  of  money,  and 
some  supplies  which  were  not  included  in 
and  did  not  arise  from  the  exempted  prop- 
erty, yet  the  amount  and  value  of  the  prop- 
erty su  contributed  cannot  be  definitely  as- 
certained from  the  eivldence.    We  have  seen, 
under  such  circumstances,  that  the  whole 
crop  is  not  subject  to  the  creditor's  dalm. 
but  only  the  aliquot  part  of  the  debtor's  in- 
terest therein  which  is  unaffected  by  the 
homestead  can  be  made  subject     This  can 
o'uiy  be  done  by  showing  what  aliquot  part 
tlie  debtor  is  equitably  entitled  to,  and.  If 
this  Is  not  done,  then  no  part  of  the  crop 
can   lawfully   be   found   subject     King  v. 
Skellle,  supra.    There  being  Jn  the  record  no 
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erldence  showing  either  the  valne  of  the 
cotton  which  was  levied  on  while  vmgather- 
ed,  or  any  definite  amount  of  money,  or  sup- 
pliiea  of  a  definite  yalne  contributed  by  the 
debtor  towai'ds  the  production  of  the  crop, 
it  follows  that  a  verdict  finding  the  cotton 
not  subject  was  sustained  by  the  evidence, 
and  authorized  by  law.  There  was  no  error 
In  dismissing  the  certiorari. 

Judgment  afSrmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sldmess. 


STUBINGBB  t.  FBET. 

(Supreme  Court  of  Georgia.     Oct  29,  1902.) 

ATTORNKY  AND  CLIENT— PUROHASB  OP  CIAIU 
OF  CUENT. 

1.  Because  of  a  wise  public  policy,  which  care- 
fully guards  the  relation  of  attorney  and  client, 
and  seeks  to  secure  the  absolute  fidelity  of  the 
former  to  the  latter,  a  pnrchafe  ^y  an  attorney 
at  law  from  a  client  ot  Iter  agent  of  a  judgment 
or  execution  l>eIonging  to  the  client,  in  the  hands 
of  the  attorney  for  collection,  is  presumptively 
invalid;  and  the  attorney  making  sucn  pur- 
chase, in  order  to  sustain  the  same,  most  prove 
clearly  <the  burden  being  upon  bim)  the  perfect 
fairness,  adequacy  as  to  consideration,  and  eq- 
uity of  tl>e  purchase.  The  evidence  in  this 
case  not  meeting  this  requirement,  the  judg- 
ment of  the  court  below,  overruling  the  motion 
for  a  new  trial  made  by  the  client,  must  l>e  re- 
versed. 

(Syllabus  bT  the.C!ourt) 

Error  from  superior  court,  Gobb  county; 
Geo.  F.  Gober,  Judge. 

Action  by  B.  T.  Frey  against  8.  T.  Stubln- 
g«:.  Judgment  for  plaintiff,  and  defendant 
brings  enoT,    Reversed. 

Sessions  &  Moss,  for  plaintiff  In  error. 
Mozley  &  Weaver,  for  defendant  In  error. 

ADAMS,  J.  The  defendant  In  error  ob- 
tained a  verdict  and  Judgment  against  the 
plaintiff  in  error  on  two  notes  executed  by  the 
plaintiS  in  error  on  April  16,  XMl,  involved 
in  two  separate  suits,  which  by  a  consent 
order  were  consolidated.  A  motion  for  a 
new  trial  was  made  upon  the  general  grounds, 
and  a  bill  of  exceptions  has  been  filed  to  the 
overruling  of  this  motion. 

The  undisputed  evidence  shows  that  a  Judg- 
ment was  obtained  by  O.  H.  Stubinger,  agent 
for  Mrs.  S.  T.  Stubinger  (the  latter  being  the 
present  plaintiff  in  error),  through  a  firm  of 
attorneys  of  which  the  defendant  in  enor 
was  a  member,  on  which  execution  issued  on 
the  30th  day  of  December,  1899,  for  the  prin- 
cipal snm  of  $198.16,  with  Interest  from  No- 
vember 1,  1897,  and  costs.  While  this  execu- 
tion was  in  the  hands  of  the  defendant  in 
error  as  an  attorney  at  law,  he,  according  to 
his  evidence,  purchased  the  Judgment  and 
execution  from  C.  H.  Stubinger  as  agent  of 
Mrs.  S.  T.  Stubinger,  under  a  contract  of 
purchase  dated  January  13,  1900,  which  re- 
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cites  that  the  Judgment  and  execution  are 
transferred  to  the  defendant  hi  error  for  the 
sum  of  $2S  to  be  paid  cash,  and  for  the 
further  sum  of  $75  to  be  paid  If  collected, 
and,  further,  that  "it  is  expressly  under- 
stood that,  if  there  Is  nothing  collected  on 
said  fl.  fa.,  that  there  is  not  anything  more 
to  be  paid  to  the  said  C.  H.  Stubinger,  agent 
for  Mrs.  S.  T.  Stubinger."  The  testimony 
for  the  plaintiff  in  error  was  to  the  effect 
that,  when  she  gave  the  two  notes  sued  on 
(given  because  of  taxes  paid  and  money  ad- 
vanced for  her  by  the  defendant  in  error), 
she  did  not  know  that  her  Judgment  had 
been  collected,  in  whole  or  In  part,  but  was 
Informed  by  the  defendant  In  error  that  he 
had  not  collected  any  money  on  the  Judg- 
ment, and  the  reason  stated  in  the  evidence 
was  given  her  why  it  would  take  some  time 
to  do  so.  In  this  she  was  corroborated  by 
her  two  sons.  It  was  proven  by  the  receipt 
of  the  defendant  In  error  and  his  own  evi- 
dence that  on  the  19th  of  September,  19<X>, 
he  received  from  the  defendant  in  fl.  fa. 
$203.06  in  full  settlement  of  the  Judgment 
The  plaintiff  in  error  pleaded  this  collection 
as  a  set-off  against  her  two  notes,  and  asked 
for  a  Judgment  against  the  defendant  in  er- 
ror allowing  this  set-off. 

Assuming,  as  we  do,  that  the  verdict  of 
the  Jury  resolved  the  conflict  in  the  evidence 
in  favor  of  the  defendant  In  error,  the  prin- 
ciple laid  down  in  the  headnote  is  announced 
In  the  light  of  his  evidence.  His  testimony  is 
to  the  effect  that  he  t>ought  the  fl.  fa.  be- 
cause C.  H.  Stubinger,  the  agent  of  the  plain- 
tiff In  error,  came  to  him  and  stated  that  a 
suit  had  been  brought  against  him,  and  that 
an  effort  would  be  made  to  show  that  the  fl., 
fa.  was  his  property,  In  order  to  subject  It' 
to  his  debts;  that  he  and  his  mother's  fam- 
ily (this  plaintiff  in  error  is  the  mother  of 
G.  H.  Stubinger)  were  without  anything  to 
eat,  and  that  he  wanted  to  sell  the  fl.  fa. 
in  order  to  get  money  to  live  on,  and  there- 
upon the 'agreement  heretofore  noticed  was 
made,  under  which  the  defendant  In  error 
paid  cash  $25  on  the  day  of  the  purchase; 
that  he  later  on  indorsed  a  note  of  C.  H. 
Stubinger  for  another  $25,  which  he  paid; 
and  that  he  subsequently  paid  the  other  $50. 
The  dates  of  the  indorsement  of  the  note  and 
the  payment  of  the  $50  are  not  given,  but 
we  assume,  in  view  of  the  terms  of  the  con- 
tract, that  these  amounts  were  paid  after  the 
collection  of  the  fl.  fa.  The  defendant  in  er- 
ror fuither  testified  that  he  did  not  ask 
Stubinger  to  transfer  this  fl.  fa.  for  the  pur- 
pose of  hindering  and  delaying  his  creditors 
from  collecting  their  debts,  but  on  the  con- 
trary, bought  the  fl.  fa.  "straight  out."  and 
paid  him  the  amoimt  he  agreed  to  take  for 
It  He  denied  In  general  terms  the  conver- 
sation testified  to  by  the  plaintiff  In  error. 
The  defendant  In  error  concluded  his  testi- 
mony as  follows:  "Frey  &  Frey  represented 
0.  H.  Stubinger  against  Mrs.  Jane  Shum- 
way  [who  was  the  defendant  in  fl.  fa.]  In  the 
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management  of  said  case.  Said  C.  H.  Stub- 
■Inger  claimed  to  be  agent  for  bis  mother, 
Mra  S.  T.  Stubinger.  In  the  sale  of  the  fl. 
fa.  to  me  he  acted  as  agent  for  his  mother, 
Mrs.  S.  T.  Stubinger,  and  she  knew  all  about 
it  at  the  time  we  settled  and  she  gave  me 
the  two  notes  now  sued  on."  This  shows 
■that  the  defendant  in  error  understood  that 
he  was  representing  the  mother,  and  that 
the  subject-matter  of  the  purchase  was  her 
property.  The  evidence  of  the  plaintiff  in 
«rror  and  of  ber  sons.  If  accepted  by  the  Jury, 
would  have  required  a  verdict  in  her  favor  on 
"the  set-off,  without  regard  to  the  relation 
between  the  parties  and  the  principle  stated 
in  the  headnote.  According  to  this  evidence, 
there  was  no  intention  on  the  part  of  the 
-son  to  sell  the  Judgment,  and  he  received  no 
consideration  therefor;  and  If  he  did  under- 
take to  sell,  and  to  receive  the  consideration, 
ft  was  without  the  knowledge  of  his  principal, 
or  her  subsequent  ratiflcatlon.  As  already 
«tated,  however,  we  assume  that  the  verdict 
recognized  the  correctness  of  the  version  of 
the  matter  given  by  the  defendant  in  error 
bimself.  There  was  nothing  In  bis  evidence 
to  suggest  that  the  Judgment  was  not  col- 
lectible, or  that  the  solvency  or  responsibll- 
Ity  of  the  defendant  in  S.  fa.  was  at  all 
-doubtful,  or  that  there  was  any  reason  for  its 
'Sacriflce  upon  what  seems  to  be  a  grossly  in- 
Adequate  consideration. 

The  doctrine  covered  by  the  headnote  is 
-sound,  wholesome,  and  well  established.  It 
cannot  be  too  emphatically  stressed  or  too 
-completely  heeded.  The  dignity  and  real 
■worth  of  what  is,  when  properly  regarded, 
«  learned  and  honorable  profession,  as  well 
,*«s  the  best  interests  of  society  and  the  de- 
mands of  good  faith,  conduce  to  the  import- 
ance and  value  of  the  principle.  Judge  Sto- 
*y.  In  his  work  on  Equity  Jurisprudence 
.(volume  1,  i  810),  has  well  said,  on  this 
general  subject:  "It  is  obvious  that  this 
relation  [that  of  client  and  attorpey]  must 
give  rise  to  great  confidence  between  the 
parties,  and  to  very  strong  Influences  over 
the  actions  and  rights  and  Interests  of  the 
-client.  The  situation  of  an  attorney  or  so- 
licitor puts  It  In  his  power  to  avail  himself 
not  only  of  the  necessities  of  his  client,  but 
of  his  good  nature,  liberality,  and  credulity, 
■to  obtain  undue  advantages,  bargains,  and 
gratuities.  Hence  the  law,  with  a  wise  prov- 
idence, not  only  watches  over  all  the  trans- 
itctions  of  parties  in  this  predicament,  but 
It  often  Interposes  to  decl.ire  transactions 
void  which  between  other  persons  would  be 
held  unobjectionable.  It  does  not  so  much 
consider  the  bearing  or  hardship  of  its  doc- 
trine upon  particular  cases,  as  it  does  the 
Importance  of  prev^tlng  a  general  public 
mischief  which  may  be  brought  about  by 
means,  secret  and  inaccessible  to  Judicial 
scrutiny,  from  the  dangerous  Influences  aris- 
ing from  the  confldentlal  relation  of  the  par- 
ties By  establishing  the  principle  that,  while 
tbe  relation  of  client  and  attorney  subsists 


In  its  full  vigor  the  latter  sball  derive  no 
benofit  to  himself  from  the  contracts,  or 
bounty  or  other  negotiations  of  the  former, 
it  supersedes  the  necessity  of  any  inquiry 
Into  the  particular  means,  extent,  and  exer- 
tion of  Influence  in  a  given  case,— a  task 
often  dUBcult,  and  Ill-supported  by  evidence 
which  can  be  drawn  from  any  satisfactory 
source.  This  doctrine  is  not  necessarily  lim- 
ited to  cases  where  the  contract  or  otber 
transaction  respects  the  rights  or  propoty 
In  controversy  in  the  particular  suit  in  re- 
spect to  which  the  attorney  or  solicitor  Is 
advising  or  acting  for  his  client;  but  it  may 
extend  to  other  contracts  and  transactions, 
disconnected  therefrom,  or  at  least  where, 
from  the  attendant  circumstances,  there  is 
reason  to  presume  that  the  attorney  and 
solicitor  possessed  some  marked  influence, 
ascendancy,  or  otber  advantage  over  bis 
client  in  respect  to  them.  On  the  one  hand. 
it  is  not  necessary  to  establish  that  there  bas 
been  fraud  or  imposition  upon  the  client- 
and,  ou  the  other  hand.  It  Is  not  necessarily 
void  throughout.  Ipso  facto.  But  the  burthen 
of  establishing  its  perfect  fairness,  adequacy, 
and  equity  Is  thrown  upon  the  attorney,  up- 
on the  general  rule  that  he  who  bargains 
In  a  matter  of  advantage  with  a  person  pla- 
cing a  confidence  in  him  is  bound  to  show 
that  a  reasonable  use  has  been  made  of  that 
confidence,— a  rule  applying  equally  to  all 
persons  standing  in  confldentlal  relations  with 
each  other."  We  entirely  approve  the  fol- 
lowing statement  of  this  Important  principle 
made  by  BIspham  in  his  work  on  the  Prin- 
ciples of  Equity  (section  236):  "Indeed,  even 
In  cases  of  contract,  where  the  property  is 
the  subject-matter  of  the  litigation  In  which 
the  attorney  Is  acting.  It  is  with  great  dif- 
ficulty that  the  purchase  can,  under  any  cir- 
cumstances be  sustained.  The  utmost  good 
faith  (Uberrima  fides)  is  required  on  the  part 
of  the  legal  adviser;  and  the  general  rule 
of  public  policy,  which  discountenances  trans- 
actions between  persons  who  are  situated  in 
a  confidential  relation  towards  each  other, 
applies  with  particular  force  to  attorneys  at 
law,  who  are  officers  of  the  court,  and  are 
on  that  ground,  as  well  as  on  account  of  the 
powerful  Influence  which  they  exercise  over 
the  minds  of  their  clients,  restrained  from 
dealing  with  those  whose  interests  tbey  have 
in  charge."  See,  in  this  connection,  Larey 
v.  Baker,  86  Ga.  4G8,  12  S.  E.  684;  2  Pom. 
Eq.  Jur.  S  000;  and  Weeks,  Attys.  {  273  et 
seq.  There  are  authorities  which  sustain  the 
propositions  that  such  a  purchase,  though 
made  without  fraud  or  undue  advantage,  and 
upon  the  payment  of  au  adequate  price.  Is 
nevertheless  voidable  at  the  option  of  the 
client.  See,  for  example,  Lane  v.  Black,  21 
W.  Va.  618;  Newcomb  v.  Brooks,  16  W.  Va. 
59,  and  cases  cited.  In  the  case  of  Cox  v. 
Sullivan,  7  Oa.  144,  50  Am.  Dec.  386,  where 
an  attorney  had  obtained  In  his  own  name 
a  Judgment  against  his  debtor,  and  who  rep- 
resented also  a  claim  for  his  client  against 
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tbe  same  debtor,  tbe  court  held  that  he  was 
not  neceesarily  bound  to  apply  tbe  money 
realized  to  the  payment  of  his  client's  claim, 
under  tbe  shovirlng  made  by  the  attorney. 
The  court  nevertheless  recognized  the  general 
principle  InvolTed  In  the  quotations  above 
made,  when,  through  Nisbet,  J.,  It  used  the 
following  language  concerning  an  attorney 
at  law:  ''He  is  bound  to  the  highest  honor 
and  integrity,— to  the  utmost  good  faith.  As 
a  general  rule,  he  will  not  be  permitted  to 
pursue  bis  own  Interests  when  they  conflict 
with  those  of  his  client  By  assuming  tbe 
trust  to  collect,  be  pledges  himself  to  pro- 
tect his  interests  against  all  others,— even 
his  own.  •  •  ♦  It  is  the  Interest  of  the 
community  and  also  of  a  profession  distin- 
guished for  its  liberal  views,  Its  lofty  honor, 
and  Its  great  social  and  moral  influence,  that 
the  liability  of  Its  members,  upon  the  score 
of  good  faith,  should  be  subject  to  an  ex- 
ceedingly stringent  rule." 

Under  the  principle  announced  In  para- 
graph 2  of  section  2606  of  the  ClvU  Code, 
a  purchase  by  an  attorney  under  the  facts 
disclosed  by  the  evidence  In  this  case  would 
seem  to  be  void  as  against  a  client's  credit- 
ors. Ordinarily  the  principle  embodied  In 
the  legal  maxim,  "In  pari  delicto,"  etc., 
would  deny  relief  to  either  party,  but  this 
principle  does  not  operate  so  as  to  prevent 
recovery  by  a  client.  4  Cyc.  962;  Place  ▼. 
Hayward  (N.  T.)  23  N.  B.  25.  This  exception 
to  a  general  rule  is  mentioned  for  tbe  purpose 
of  Illustrating  the  great  care  of  the  law  to 
protect  a  client  dealing  with  his  attorney 
at  law.  We  do  not  overlook  the  fact  that 
in  this  case  the  creditors  referred  to  by  the 
agent  were  his,  and  not  his  principal's.  In 
the  case  at  bar,  after  proof  of  tbe  collection 
of  the  Judgment  by  the  defendant  In  error, 
the  burden  was  put  upon  him  to  prove  clear- 
ly that  the  purchase  was  valid,  notwithstand- 
ing the  relation  between  himself  and  his  cli- 
ent; and  it  was  the  duty  of  the  court  and 
Jury  to  closely  scrutinize  the  transaction, 
and  to  see  to  It  that  this  burden  was- fully 
carried.  We  need  not  add  that  this  burden 
would  not  be  met  unless  the  attorney  showed 
clearly  a  full  knowledge  of  the  transaction 
on  the  part  of  his  real  client  this  plaintiff 
In  error,  complete  adequacy  of  consideration, 
and  particularly  that  he  was  not  speculating 
In  any  way  upon  her  necessities.  Without 
meaning  to  say  that  the  attorney  In  this  case 
has  been  consciously  or  vtittlngly  guilty  of 
any  lack  of  fidelity  to  bis  client,  we  do  mean 
to  bold  that  this  record,  without  further  tes- 
timony, shows  that  this  sale  was  Invalid, 
and  that  the  client  Is  entitled  to  all  the  mon- 
ey received  by  the  attorney,  less  what  It 
may  appear  he  has  paid  to  her,  or  to  her 
agent  with  her  knowledge  or  her  subsequent 
ratification. 

I/et  the  judgment  of  the  court  below  be 
reversed.  All  the  justices  concurring,  except 
LOMPKIN,  P.  J.,  absent  on  account  of  sick- 
ness. 


NEAL  LOAN  &  BANKING  00.  T.  WBIGHT. 
(Supreme  Court  of  Georgia.    Oct  29,  1902.) 

BILL  OP  EXCEPTIONS— SUFFICIENCY— LEVY  OF 
EXECUTION— ILLEGALITY. 

1.  Following  the  ruliiig  made  in  Kimball  v. 
Williams,  33  S.  B.  994,  108  Ga.  812,  and  the 
cases  therein  cited,  and  which  was  'followed  in 
Wheeler  v.  Worley,  36  S.  E.  639,  110  Ga.  613, 
in  Collins  v.  Carr,  36  S.  E.  959,  111  Ga.  86T, 
in  Long  v.  Harrison,  36  S.  E.  925,  111  Ga.  884, 
and  again  in  City  of  Fitzgerald  v.  Mcrchauts 
&  Planters'  Bank,  39  S.  E.  479,  113  Ga.  1151, 
where  Issues  raised  by  the  levy  of  au  execution 
and  an  illegality  thereto  were  submitted  to  the 
determination  of  the  trial  judge  upon  an  agreed 
statement  of  facts,  and  he  rendered  a  judgment 
sustaining  the  Illegality,  a  bill  of  exceptions, 
sued  out  by  the  losing  party,  which  attempts  to 
assign  error  npou  such  judgment  only  in  these 
words:  "to  which  said  judgment  defendant  ex- 
cepted, and  now  excepts,  aud  assigns  the  same 
as  error,"  does  not  contain  an  assignment  of  er- 
ror sufficiently  specific  to  authorize  this  court  to 
determine  whether  the  judge  did  or  did  not  err 
in  rendering  the  judgment  sustaining  the  ille- 
gality. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court  Gwinnett  coun- 
ty; B.  B.  Russell,  Judge. 

Action  between  the  Neal  Loan  &  Banking 
Company  against  Asa  Wright  on  an  ille- 
gality filed  to  an  execution.  From  the  Judg- 
ment the  banking  company  brings,  error. 
Dismissed. 

D.  K.  Johnston  and  J.  A.  Hunt  for  plain- 
tiff In  error.  Julian  &  McDonald,  for  de- 
fendant In  error. 

PER  CURIAM.    Writ  of  error  dismissed. 

LUMPKIN,  P.  J„  absent  on  account  of 
sickness. 


RICHARDS  T.  GILBERT. 
(Supreme  Court  of  Georgia.    Oct  20,  1908.) 

MORTOAOBS— FIXTURES— RVIDBNOB. 

1.  The  question  whether  counters,  tables,  etc., 
nsed  in  connection  with  the  business  carried  on 
in  a  certain  storeroom,  are  covered  by  a  mort- 
gage which  simply  creates  a  Hen  on  the  land 
whereon  the  storeroom  is  situated,  and  its  ap- 
purtenances, becomes  immaterial  when  it  Is 
shown  that  at  the  time  of  the  execution  of  the 
mortgage  it  was  understood  between  the  parties 
thereto  that  such  articles  were  not  included  in 
the  mortgage.  As  a  matter  of  law.  the  articles 
are  not  covered  by  the  mortgage,  when  such  an 
agreement  is  established;  the  agreement  would 
control,  even  if,  as  a  matter  of  law,  such  prop- 
erty would  generally  pass  with  the  land  as  trade 
fixtures. 

2.  An  agreement  of  the  nature  indicated  was 
proved  by  one  of  the  witnesses  who  testified  at 
the  trial.  Under  this  evidence,  which  was  nei- 
ther challenged  nor  contradicted,  a  verdict  for 
the  defendant  in  an  action  by  the  mortgagor  to 
recover  possession  of  the  property  from  one 
claiming  title  under  a  sale  made  after  fore- 
closure of  the  mortgage  is  not  supported  by  the 
evidence. 

(Syllabns  by  the  Court) 

Error  from  superior  court  Taliaferro  coun- 
ty:   H.  M.  Holden,  Judge. 
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Action  b7  Tltna  Richards  agalnist  Mamie 
OUbert  Judgment  tor  defendant,  and  plain- 
tiff brings  error.     Reversed. 

W.  N.  Mattbies  and  Saml.  H.  Sibley,  for 
plaintiff  in  error.  Hawes  Cloud,  for  defend- 
ant in  error. 

LITTLE,  J.  RIcbards  Instituted  an  action 
against  Mrs.  Gilbert  to  recover  possession  of 
seven  table  counters,  certain  platform  count- 
ters,  an  Iron  grate,  etc.  The  defendant  aver- 
red that  she  purchased  the  property  from  one 
Boswell,  and  that  title  to  the  same  ftras  in 
her;  that.  If  the  plaintiff  ever  had  title,  be 
was  estopped  to  assert  It,  because  he  stood 
by  when  the  property  was  sold  at  sheriff's 
sale  to  Boswell,  and  In  no  manner  attempt- 
ed to  assert  title.  The  evidence  for  the 
plaintiff  tended  to  eBtabllsh  the  following 
facts:  That  the  plaintiff  had  the  counters 
made  and  placed  in  his  store.  They  were  not 
attached,  and  could  be  readily  moved.  The 
grate  was  originally  put  In  the  fireplace,  but, 
on  account  of  a  defect,  was  detached  and  laid 
aside  in  the  store.  Originally  plaintiff  gave 
a  mortgage  to  Boswell  on  the  lot  on  which 
the  store  was  situated,  to  secure  a  debt;  and 
it  was  understood  between  Boswell  and  him- 
self that  the  counters,  the  grate,  and  the 
Iron  safe  were  not  Included  in  the  mortgage. 
Subsequently  Boswell  foreclosed  his  mort- 
gage, and  the  lot  was  sold  by  the  sheriff  and 
purchased  by  Boswell.  By  agreement  be- 
tween plaintiff  and  Boswell,  the  property 
sued  for,  together  with  other  articles,  was  al- 
lowed to  remain  in  the  store.  Subsequent 
to  this  agreement,  plaintiff  had  some  of  the 
counters  removed  from  the  store  and  put  In 
use.  He  did  not  know  that  defendant  had 
purchased  the  store  from  Boswell  until  after 
it  had  been  accomplished.  After  the  sale  to 
defendant,  plaintiff  went  to  the  store  to  get 
the  counters  and  other  articles,  and  defend- 
ant refused  to  deliver  them,  and  subsequent- 
ly obtained  possession  of  the  other  counters 
which  plaintiff  had  theretofore  caused  to  be 
removed  from  the  store.  The  defendant  in- 
troduced In  evidence  the  mortgage  from 
plaintiff  to  Boswell,  which  described  bis  prop- 
erty covered  by  the  mortgage  as  "a  certain 
lot  or  parcel  of  land  in  the  town  of  Craw- 
fordville,  whereon  a  storehouse  is  situated 
[fully  describing  the  lot  by  metea  and 
bounds],  »  ♦  •  with  all  the  rights,  mem- 
bers, and  appurtenances  to  said  property  in 
any  way  appertaining  or  belonging";  also 
the  foreclosure  proceedings,  the  facts  in  re- 
lation to  the  sale,  and  the  deed  from  the  sher- 
iff to  Boswell,  which  described  the  property  in 
the  same  language  as  was  used  in  the  mort- 
gage. The  deed  from  Boswell  to  the  defend- 
ant, containing  the  same  description  relative 
to  the  property,  was  also  in  evidence.  The 
husband  of  the  defendant  testified  that  Mr. 
Bird  concluded  the  purchase  for  his  wife; 
that,  when  witness  went  to  see  the  property 
purchased,  he  found  only  four  pairs  of  coun- 


ters, and,  learning  that  there  ought  to  be  sev- 
en, he  afterwards  obtained  possession  of 
those  for  his  wife.  Bird  testified  that  be  ad- 
vanced the  money  to  Boswell  to  buy  the 
store,  and  was  really  the  party  Interested  In 
the  sale  to  Mrs.  Gilbert,  and  that  he  sold  the 
store  to  her  with  eveiTthing  in  it  except  the 
safe.  The  sale  was  in  writing,  and  evidenced 
by  the  deed  from  BoswelL  At  the  time  of 
the  sale  the  store  was  not  used  as  such,  but 
was  being  used  by  witness  as  a  buggy  ware- 
house; the  counters  having  been  moved  to 
one  side.  Another  witness,  who  testified  as 
to  the  value  of  the  counters,  also  stated  that 
the  table  counters  were  never  attached  to 
anything,  but  the  platform  counters  were 
originally  nailed  down. 

The  Jury  returned  a  verdict  for  the  defend- 
ant The  plaintiff  made  a  motion  tac  a  new 
trial,  which  being  overruled,  he  excepted. 
The  motion  contains,  besides  the  general 
grounds  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  a  number  of  special 
grounds,  complaining  of  the  admission  of  cer- 
tain evidence,  and  of  certain  Instructions  to 
the  Jury  given  by  the  trial  judge;  also  cer- 
tain refusals  to  charge.  The  two  last  named 
grounds  relate  to  the  law  of  fixtures,  and  the 
position  taken  by  counsel  for  defendant  in  er- 
ror is  that  the  counters,  etc.,  were  included 
in  the  mortgage,  and  the  title  to  them  passed 
to  Boswell  by  the  sale  under  the  foreclosure 
of  the  mortgage,  and  to  defendant  by  the  con- 
veyance from  Boswell,  and  that  she  pur- 
chased the  property  without  any  knowledge  of 
the  claim  of  the  plaintiff  to  the  property  sued 
for.  The  contention  made  raises  a  very  In- 
teresting question,  relating  to  what  is  known 
as  "trade  fixtures";  but,  under  the  view 
which  we  take  of  the  evidence,  even  if  we 
were  to  rule  that  the  articles  of  property 
passed  to  the  defendant  under  the  deed  from 
Boswell  to  her,  as  necessary  adjuncts  to  the 
business  carried  on  in  the  house  which  she 
purchased,  and  that  as  trade  fixtures  they 
would  generally  pass  to  the  purchaser  of  the 
lot  apd  storehouse  situated  thereon,  we  would 
yet  be  unable  to  sanction  the  recovery  In  this 
case.  We  therefore  do  not  enter  Into  a  dis- 
cussion of  the  law  governing  trade  fixtures, 
or  of  the  question  whether  such  fixtures  pass 
by  an  alienation  of  the  land  to  which  they 
are  annexed  or  of  which  they  became  a  part 
Undoubtedly  the  plaintiff  was  originally  the 
owner  of  the  lot  the  storehouse  thereon,  and 
the  property  sued  for.  In  executing  the 
mortgage  to  Boswell,  the  property  on  which 
the  lien  was  created  was  the  lot  its  rights, 
members,  and  appurtenances.  It  Is  a  plain 
principle,  as  to  the  right  as  between  land- 
lord and  tenant,  to  remove  fixtures  attached 
to  the  land,  which  are  not  trade  fixtures,  that 
the  intention  of  the  parties  in  relation  thereto 
must  govern.  Trade  fixtures,  as  between 
landlord  and  tenant  are  governed  by  a  dif- 
ferent rule.  See  Wright  v.  Du  Bignon.  114 
Ga.  7C5,  40  S.  B.  747.  But  IndependenOy  of 
these  rules  the  maxim,  "Modus  et  conventio 
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Tlncnnt  legem,"  applies  aa  wdl  to  tbe  ques- 
tion of  fixtures  as  to  other  branches  of  the 
law.  Tyler,  Flxt  p.  129.  The  evidence  of 
the  plaintiff  Is  to  the  effect  that  previously  to 
his  mortgage  of  the  lot.  Including  the  store- 
house, to  BoBwell,  he  had  mortgaged  the 
property  sued  for,  with  other  articles  of  per- 
sonal property,  to  another  person,  and,  at  the 
time  of  the  mortgage  to  Boswell  was  execut- 
ed. It  was  understood  by  both  that  the  coun- 
ters and  other  property  sued  for  were  not  in- 
cluded In  the  mortgage.  If  this  evidence  is 
true,  then,  even  If  such  property  would  gen- 
eral^ have  passed  to  Boswell  by  a  sale  and 
conveyance  of  the  lot,  it  could  not  do  so  in 
tbls  case.  In  the  face  of  such  an  agreement, 
for  certainly  Boswell,  with  this  understand- 
ing, had  no  mortgage  Uen  on  this  property; 
nor  did  he  acquire  any  at  the  foreclosure 
sale,  for  as  purchaser  at  such  sale  he  stands 
In  the  same  position  that  he  did  as  original 
mortgagee.  If  Boswell  obtained  no  title  by 
his  purchase,  he  could  convey  none.  It  is 
true,  as  a  general  proposition,  that  the  inten- 
tion of  the  parties  is  to  be  determined  by  a 
construction  of  the  language  used  in  the  con- 
veyance, but  it  is  also  undoubtedly  true  that 
collateral  agreements  extrinsic  to  the  convey- 
ance may  control  the  question  as  to  what 
articles  pass  as  a  part  of  realty  conveyed. 
Foster  v.  Prentiss,  76  Me.  279;  Elliott  v. 
Wright,  30  Mo.  App.  217.  It  has  been  ruled 
that  this  question  may  also  be  controlled  by 
evidence  of  other  transactions  which  show 
that  the  intention  of  the  parties  to  the  con- 
veyance was  that  particular  fixtures  should 
be  treated  as  personalty.  Zeller  v.  Adam, 
30  N.  J.  Bq.  421;  Fortman  t.  Goepper,  14 
Ohio  St.  S58.  We  are  not  of  course,  passing 
on  the  truth  of  this,  or  any  other  part  of  the 
evidence  in  this  case;  but  the  fact  of  the 
agreement  appears  as  a  part  of  the  evidence, 
and  the  denial  of  the  right  of  the  plaintiff  to 
recover  was  not  based  on  the  falsity  of  this 
part  of  the  evidence.  As  It  was  not  ques- 
tioned, and  no  objection  was  urged  to  its  com- 
petency, that  agreement  must  control,  even 
if  the  position  taken,  that  generally  the  coun- 
ters would  be  covered  by  the  lien  of  the  mort- 
gage, is  a  correct  proposition  of  law.  There- 
fore the  verdict  In  favor  of  the  defendant 
was  contrary  to  the  evidence,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial 
on  this  ground. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


BNOLISH  et  al.  t.  HIIiL. 
(Supreme  Court  of  Georgia.    Oct.  29,  1902.) 

CONDITIONAL  BILL  OF  SALB^PURCHASE-MON- 
BY    NOTB— ASSIGNMENT— INDORSEMENT— NE- 
CESSITT— RECORDING— BILL  OF  EXCEPTIONS. 
1.  It  is  not  necessary  to  the  validity  of  the 
assignee's  title  that  the  vendor,  holding  a  con- 
ditional bill  of  sale  which  secures  a  purchase- 
money  note,  shall  iodorse  the  uote  or  guaranty 
its  payment  when  he  assigns  in  writing  to  such 


assignee  the  note,  and  the  personal  property  de- 
scribed therein,  and  all  of  his  rights  under  the 
entire  paper,  which  paper  covers  the  note  and 
the  security. 

2.  The  assignment  and  transfer  of  a  coodi- 
tional  bill  of  sale  need  not  be  recorded  in  order 
to  constitute  a  good  muniment  of  title  as 
against  an  innocent  third  person  purchasing  the 
personal  property  from  the  original  vendor. 

3.  Where  a  direct  bill  of  exceptions  is  taken 
to  the  direction  of  a  verdict,  the  propriety  of 
sncb  direction  cannot  be  dealt  with  unlesa  the 
direction  is  complained  of  in  the  assijiuments  of 
error,  and  the  error  therein  Is  specified. 

(Syllabus  by  the  Court.) 

Eirror  from  superior  court,  Warren  county; 
A.  W.  Evans,  Judge  pro  hac. 

Action  by  J.  h.  Hill  against  English  & 
Davenport  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

E.  P.  Davis,  for  plaintiffs  In  error.  Jno. 
T.  West  and  E.  T.  Sburley,  for  defendant  In 
error. 

ADAMS,  J.  The  defendant  in  error  ob- 
tained a  verdict  against  the  plaintiffs  In  er- 
ror in  a  trover  suit  involving  live  stock.  This 
verdict  was  directed  by  the  Judge  of  the 
court  below,  and  a  direct  bill  of  exceptions 
was  taken  to  this  court  The  evidence  fuUy 
Justified,  if  it  did  not  require,  the  verdict 
rendered. 

1,  2.  The  first  two  headnotes  need  no  elabo- 
ration. 

3.  We  are  not  authorized,  under  the  assign- 
ment of  error  made  in  this  bill  of  exceptions, 
to  determine  whether  the  evidence  so  plainly 
required  the  verdict  as  to  Justify  Its  direction 
by  the  court  below.  The  Civil  Code  (section 
5527)  provides  that  a  bill  of  exceptions  "shall 
specify  plainly  the  decision  complained  of, 
and  the  alleged  error."  The  present  bill  of 
exceptions  recites,  as  matter  of  fact,  that  the 
Judge  of  the  court  below  did  direct  a  ver- 
dict; but  It  Is  nowhere  averred,  directly  or 
indirectly,  that  tbls  is  complained  of  or  was 
erroneous.  The  third  assignment  Illustrates 
all  except  those  covered  by  the  first  two 
headnotes.  It  is  as  follows:  "Because  there 
was  evidence  sufficient  to  authorize  the  Jury 
to  find  that  C.  C.  Caldwell,  by  implication, 
if  not  by  express  agreement  had  authorized 
Mnlllns  to  sell  the  stock  in  controversy,  and 
there  was  no  evidence  that  J.  L.  Hill,  the 
plaintiff  in  the  court  below,  had  ever  with- 
drawn this  consent"  It  Is  not  stated  that 
the  court  erred  In  directing  the  verdict  for 
the  reason  suggested  In  the  assignment  and 
it  nowhere  appears  In  the  bill  of  exceptions 
that  It  was  filed  to  such  direction.  On  the 
contrary.  It  Is  stated  that  the  bill  of  excep- 
tions Is  filed  to  the  verdict  and  the  Judgment 
rendered  on  the  verdict.  Even  If  it  were  true 
that  there  was  evidence  upon  which  the 
Jury  might  have  found  that  the  sale  of  the 
live  stock  was  binding  upon  the  defendant 
In  error,  it  does  not  follow  that  the  verdict 
rendered  and  the  Judgment  entered  thereon 
were  Illegal  or  not  JusUfied.  Had  the  bill 
of  exceptions  stated  that  the  direction  of  the 
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verdict  was  Illegal,  we  could  have  dealt  with 
any  assignment  of  error  complaining  In  prop- 
er terms  of  tbla  direction.  The  question  of 
the  Buffldraicy  of  the  evidence  (assuming 
that  ttere  la  evidence  on  both  sides  as  to 
any  controlling  question)  cannot  be  raised 
without  a  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices .  con- 
curring, except  I^UMPKIN.  P.  J.,  absent  on 
account  of  sicliness. 


WILLIS  V.  BURCH. 

BtJRCH  V.  WILLIS. 

(Supreme  Court  of  Georgia.    Oct.  29,  1902.) 

TROVER— PETrnON—AHBNDHBNT. 

1.  A  petition  in  an  action  of  trover,  brought 
by  one  person  suing  for  tlie  use  of  another,  can- 
not be  amended  by  stiil^iiig  ttierefrom  the  name 
of  the  nominal  plaintiff,  so  that  the  action  may 
proceed  in  the  name  of  the  usee. 

(Syllabns  by  the  Court) 

Error  from  superior  court,.  Uncoln  county; 
H.  M.  Holden,  .Tudge. 

Action  by  Pedlgo  &  Lyons,  for  the  use  of 
B.  H.  Willis,  against  J.  J.  Burch.  From  the 
judgment,  Willis  brings  error,  and  Burch  as- 
signs cross-error.  Judgment  on  cross-bill  of 
exceptions  reversed.  On  main  bill  of  excep- 
tions, dismissed. 

GoUey  ft  Sims,  for  plaintiff  in  error.  John 
T.  West,  for  defendant  in  error. 


FISH,  J.  Pedlgo  &  Lyons,  suing  for  the 
use  of  Willis,  brought  an  action  of  trover 
against  Burch.  Upon  the  trial  the  court, 
over  the  objection  of  the  defendant,  allowed 
the  petition  to  be  amended  by  striking  there- 
from the  names  of  Pedlgo  &  Lyons  an(^  the 
words  "for  the  use  of,"  so  that  tbe  case  might 
proceed  solely  in  the  name  of  Willis.  Other 
amendments  to  the  petition  were  offered  at 
the  same  time,  which  were  disallowed.  A 
nonsuit  was  granted.  Willis,  in  the  main 
bill  of  exceptions,  excepts  to  the  disallowance 
of  the  amendments  and  the  granting  of  a 
nonsuit,  while  Burch,  In  a  cross-bill,  com- 
plains of  the  allowance  of  the  amendment 
strilfing  the  names  of  the  nominal  plaintiffs 
from  the  petition. 

From  the  view  we  take  of  the  question 
presented  by  the  cross-bill,  it  controls  the 
case,  and  renders  it  unnecessary  to  pass  up- 
on the  questions  made  In  the  main  bill  of  ex- 
ceptions. Trover  is  an  action  ex  delicto;  it 
is  a  suit  brought  for  a  tort;  and  the  rule  Is 
that  the  proper  person  to  bring  an  action 
ex  delicto  or  for  a  tort  Is  he  in  whom  the 
legal  right  or  property  was  vested,  and  whose 
legal  right  has  been  affected  by  the  injury 
complained  of.  Barb.  Parties,  p.  158.  This 
rule  is  recognized  by  our  Civil  Code,  wherein 
It  is  provided  that  an  action  for  a  tort  must, 
In  general,  be  brought  in  the  name  of  the 


person  whose  legal  right  haa  been  affected, 
and  who  was  legally  interested  in  the  prop- 
erty at  the  time  the  injury  thereto  was  com- 
mitted. Civ.  Code,  S  4&10.  If  the  legal  right 
or  title  to  the  property  converted  was  at 
the  time  of  its  conversion  in  Pedigo  &  Lyons, 
the  action  should  have  been  brought  in  their 
names  alone,  and  the  striking  of  them  as 
plaintiffs  from  the  petition  as  brought  would 
leave  no  cause  of  action  in  the  usee.  On 
the  other  hand,  if  the  legal  right  or  title 
to  the  property  was  in  Willis  at  tbe  time 
of  its  conversion,  the  suit  should  have  been 
instituted  In  his  name.  If  he  was  tbe  proper 
party  to  have  instituted  the  suit,  no  reason 
appears  why  he  should  not  have  done  so. 
In  actions  of  tort  there  cannot  be  a  usee, 
and,  if  one  Is  named,  his  rights  mast  be 
disregarded,  and  the  plaintiff  will  fail  of  re- 
covery unless  the  right  of  the  nominal  plain- 
tiff be  proved.  See  Hundley  v.  Buckner,  6 
Smedes  &  M.  70;  Lacoste  v.  Pipkin.  13 
Smedes  &  M.  689;  Brown  v.  Thomas,  26 
Miss.  335;  Meyer  v.  Mosler,  64  Miss.  610, 
1  South.  837;  Railroad  Co.  v.  Cantrell.  70 
Miss.  329,  12  South.  344;  Moore  v.  Watson 
(R.  I.)  40  Atl.  345;  Roof  v.  Pulley  Co.,  36 
Fla.  284,  18  South.  597.  According  to  these 
decisions,  the  name  of  the  usee  is  mere  sur- 
plusage, and  should  be  stricken  as  such. 
See,  also,  Mitchell  v.  Railroad  Co.,  Ill  Oa. 
771,  86  S.  E.  971,  51  L.  R.  A.  622. 

When  the  case  under  consideration  ■wnm 
formerly  before  this  court  (113  Ga.  1157,  39 
S.  E.  493,  54  L.  R.  A.  808),  Mr.  Justice  Uttle. 
In  delivering  the  opinion,  strongly  intimated 
that  the  action  was  improperly  brought  by 
Pedigo  &  Lyons  for  the  use  of  Willis,  say- 
ing: "We  think  it  is  somewhat  Inconsistent, 
under  the  rules  governing  actions  of  this 
character,  that  one  man  should  sue  for  the 
use  of  another,  inasmuch  as  no  one  can  re- 
cover as  plaintiff  unless  he  shows  three 
things:  Right  of  possession  of  the  property 
in  himself,  wrongful  conversion  by  the  de- 
fendant, and  the  value."  We  are  aware  that 
this  court  has  ruled  in  a  number  of  cases, 
as  in  Wilson  v.  First  Presbyterian  Church, 
56  Oa.  554,  and  McLewls  v.  Furgerson,  59 
Oa.  644,  that,  where  the  action  is  by  a  nom- 
inal plaintiff  for  tbe  use  of  the  person  who 
should  have  been  the  real  plaintiff,  the  peti- 
tion is  amendable  by  striking  the  name  of 
the  nominal  plaintiff  and  substituting  the 
usee  as  suing  In  bis  own  right;  but  none 
of  the  cases  was  an  action  for  a  tort,  and  we 
are  not  aware  that  any  court  has  held  that 
such  an  amendment  is  allowable  In  an  action 
ex  delicto.  It  was  held  in  Central  Railroad 
&  Banking  Co.  v.  Brunswick  &  W.  R.  Co., 
87  Ga.  386,  13  S.  E.  520,  that  ordinarily  an 
employer  cannot  sue  for  the  use  of  an  em- 
ploys for  a  personal  injury  to  the  latter. 

Judgment  on  cross-bill  of  exceptions  re- 
versed. Main  bill  of  exceptions  dismissed. 
All  the  justices  concurring,  except  LUMP- 
KO,  P.  J.,  absent  on  account  of  slcIuieBS. 
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NOWBLL  V.  HAIBB. 

(Snpreme  Court  of  Georgia.     Oct.  29,  1902.) 

HXECUTION— ENTRY— FAILURE  TO  RECORD- 
DORMANT  JUDGMENT. 

An  entry  made  by  a  proper  officer  upon  an 
execution  issued  from  a  judgment,  unless  re- 
corded upon  the  execution  docket  of  the  court 
from  which  the  execution  issued,  will  not,  even 
as  between  the  parties  to  the  judgment,  arrest 
the  running  of  tn»  dormancy  statute. 

(Syllabus  by  the  Oourt.) 

Krror  from  city  court  of  Lexington;  P.  W. 
Davis,  Judge. 

Action  by  J.  K.  M.  Haire  against  T.  Q. 
Nowell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Joel  Cloud  and  Saml.  H.  Sibley,  for  plain- 
tiff in  error.  Hamilton  McWhorter  and  Ham- 
ilton McWhorter,  Jr.,  for  defendant  In  er- 
ror. 

FISH,  J.  The  plaintiff  brought  suit  on  a 
judgment.  The  defendant  demurred  to  the 
petition  upon  the  ground  that  it  showed  upon 
its  face  that  the  judgment  was  not  merely 
dormant,  but  was  barred  by  the  statute.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant excepted.  There  is  only  one  ques- 
tion involved  in  the  case,  and  that  ia  wheth- 
er an  entry  made  by  a  proper  officer  upon  the 
execution  which  Issued  from  the  judgment, 
but  not  recorded  on  the  execution  docket, 
would,  as  between  the  parties  to  the  judg- 
ment, arrest  the  running  of  the  dormancy 
statute,  and  constitute  a  new  point  from 
which  to  compute  the  dormancy  period. 
From  the  plaintiff's  petition,  it  appears  that 
the  judgment  sued  upon  was  rendered  in  the 
superior  court  on  December  1,  1890;  that 
execution  thereon  was  issued  on  December 
12,  1890,  and  upon  the  same  day  was  en- 
tered on  the  execution  docket  of  the  court 
and  on  the  sheriff's  docket  On  November 
14,  1894,  an  entry  of  nulla  bona  was  made 
upon  the  execution  by  the  sheriff.  This  en- 
try, however,  was  not  recorded  on  the  exe- 
cution docket  of  the  superior  court  until 
more  than  seven  years  after  the  entry  there- 
on of  the  execution.  If  this  entry  upon  the 
fl.  fa.,  without  being  recorded  upon  the  ex- 
ecution docltet,  was  suiflclent  to  arrest  the 
running  of  the  dormancy  statute,  then  the 
court  below  was  right  in  overruling  the  de- 
murrer to  the  petition,  for  in  that  event  the 
judgment  would  not  have  become  dormant 
until  seven  years  after  the  14th  of  Novem- 
ber, 1894;  and  hence  the  suit  upon  the  judg- 
ment, which  was  instituted  on  April  6,  1902, 
was  not  barred  by  the  statute,  which  allows 
such  a  suit  to  be  instituted  within  three  years 
after  dormancy.  On  the  other  hand,  if  this 
entry,  in  and  of  itself,  was  not  sufficient  to 
arrest  the  running  of  the  dormancy  statute, 
then  the  court  erred  in  not  sustaining  the  de- 
murrer. Section  3761  of  the  Civil  Code  pro- 
vides:   "No  Judgment  shall  be  enforced  after 


seven  years  from  Its  rendition,  when  no  exe- 
cution has  been  issued  upon  it  and  the  same 
placed  upon  the  execution  docket,  or  when 
execution  has  been  Issued  and  seven  years 
have  expired  from  the  time  of  the  record, 
upon  the  execution  docket  of  the  court  fron> 
which  the  same  issued,  of  the  last  entry  up- 
on the  execution  made  by  an  officer  author' 
Ized  to  execute  and  return  the  same.  Such 
judgments  may  be  revived  by  scire  facias,  or 
be  sued  on  within  three  years  from  the  time 
they  become  dormant."  According  to  this 
section,  no  judgment  shall  be  enforced  when 
execution  has  been  issued  upon  it,  and  seven 
years  have  expired  from  the  time  of  the  rec- 
ord upon  the  execution  docket  of  the  court 
from  which  the  execution  issued  of  the  last 
entry  upon  the  execution  made  by  an  officer 
authorized  to  execute  and  return  the  same. 
The  able  counsel  for  the  defendant  in  error 
contend  that  the  requirement  that  the  entry 
upon  an  execution,  by  which  it  is  sought  to 
keep  the  judgment  from  which  it  issued  from 
becoming  dormant,  shall  be.  recorded  on  the 
execution  docket,  applies  only  when  the  in- 
terests of  third  parties  are  Involved;  that,  as 
against  the  rights  of  third  parties,  a  judg- 
ment will  become  dormant  if  no  entry  from 
the  tl.  fa.  is  recorded  on  the  execution  docket 
within  a  period  of  seven  years,  but  that,  a» 
between  the  parties  to  the  Judgment,  a  sim- 
ple entry  upon  the  execution  by  a  proper  of- 
ficer, without  more,  will  arrest  the  running 
of  the  dormancy  statute.  There  is  nothing 
In  the  statute  upon  which  to  base  this  dis- 
tinction. The  statute,  as  we  have  seen,  pro- 
vides that  "no  Judgment  shall  be  enforced 
•  «  *  when  execution  has  been  issued  and 
seven  years  have  expired  from  the  time  of 
the  record,  upon  the  execution  docket  *  •  * 
of  the  last  entry  upon  the  execution  made 
by  an  officer  authorized  to  execute  and  re- 
turn the  same."  It  is  therefore  clear  that  the 
failure  to  record  the  necessary  entry  upon 
the  execution  docket  within  the  time  pre- 
scribed will  prevent  the  enforcement  of  the 
Judgment.  A  Judgment  is  enforced  against 
the  defendant  therein.  Enforcing  it  against 
him  may  or  may  not  affect  the  rights  of  oth- 
ers. It  seems  almost  superfluous  to  say  that 
a  Judgment  which  cannot  be  enforced  has  no 
power  to  seize  and  sell  the  property  of  the 
defendant,  even  in  a  case  where  by  so  doing 
the  rights  of  third  persons  will  not  be  af- 
fected. The  construction  contended  for  by 
counsel  would  require  us  to  read  Into  the 
statute  the  qualification  that,  under  the  con- 
ditions laid  down,  no  judgment  shall  be  en- 
forced when  its  enforcement  will  affect  the 
rights  of  third  persons.  We  have  no  author- 
ity to  do  this.  The  statute  is  free  from  am- 
biguity,  and  must  be  construed  according  to 
its  plain  and  unmistakable  terms.  So  con- 
strued. It  Is  perfectly  clear  that  the  plaintiff's 
petition  showed  that  the  suit  upon  the  Judg- 
ment in  question  was  barred,  as  before  Its 
institution  more  than  three  years  had  elapsed 
since  the  Judgment  t>ecame  dormant 
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Judirment  reyeraed.  All  the  Justices  con- 
curring, except  LTTMPKIN,  P.  J,  absent  on 
account  of  sickness. 


LEGO  et  al.  t.  ANDERSON. 
(Supreme  Court  of  Georgia.    Oct.  28,  1902.) 

PBTITION— PARTIES— SURPI.TI8AaS-"BLIND 
TIOBR'  '—ABATEMENT. 

1.  A  suit  brought  upon  the  petition  of  a  num- 
ber of  individuals  describiug  tnemselTes  as  citi- 
zens of  a  given  county  and  Tesidents  of  a  nam- 
ed city,  and  as  "mayor  and  councilmen"  of 
such  city,  is  the  suit  of  the  individuals  named 
in  the  petition,  and  the  words  describing  the 
plaintiffs  as  "mayor  and  councilmen"  of  the 
city  may  be  properly  stricken  as  surplusage. 

2.  The  remedy  provided  in  the  act  of  Decem- 
ber 19,  1899,  for  abating  by  injunction  as  a 
public  nuisance  a  "blind  tiger  is  cumulative  of 
other  remedies  provided  in  the  law  of  this  state, 
and  may  be  made  available  even  in  a  case 
where  the  other  remedies  are  themselves  com- 
I^ete  and  adequate. 

(Syllabus  by  the  ConrtO 

Error  from  superior  conr^  Gobb  county; 
Geo.  V.  Gober,  Judge. 

Application  by  J.  P.  Legg  and  others 
against  J.  A.  G.  Anderson  for  an  Injunction. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed. 

3.  E.  iifxdej  and  D.  W.  Blair,  for  plaintiffs 
In  error.   J.  Z.  Foster,  for  defendant  In  error. 

GOBB,  J.  This  was  an  application,  un- 
der what  Is  known  as  the  "Blind  Tiger  Law 
of  1899"  (Acts  1899,  p.  73;  Van  Epps'  Code 
Supp.  i  6054  et  seq.),  to  enjoin  the  defendant 
from  maintaining  a  blind  tiger  upon  prem- 
ises owned  by  blm.  The  plaintiffs  alleged 
that  they  were  citizens  of  the  county  In 
which  the  suit  was  brought,  and  resided  in 
the  city  of  Marietta,  and  were  mayor  and 
councilmen  of  that  city.  The  latter  allega- 
tion was  stricken  by  amendment  It  was  al- 
leged that  the  defendant  was  the  owner  of  a 
livery  stable  in  the  city  of  Marietta,  that 
the  blind  tiger  was  operated  upon  the  prem- 
ises on  which  the  stable  was  located,  that 
liquor  was  stored  on  the  premises  for  the  pur- 
pose of  unlawful  sale,  and  that  the  defend- 
ant kept  In  his  employ  a  number  of  persons 
who  made  sales  of  liquors  In  violation  of  law, 
with  the  knowledge  and  consent  of  the  de- 
fendant The  prayer  of  the  petition  was 
that  the  defendant  be  enjoined  from  selling 
spirituous,  malt  or  Intoxicating  liquors  upon 
the  premises  above  referred  to,  and  from  au- 
thorizing or  permitting  any  one  else  to  sell 
or  exchange  such  liquors  In  violation  of  law. 
The  defendant  filed  an  answer  in  which  he 
denied  all  of  the  material  averments  of  the 
petition,  and  also,  as  cause  why  the  Injunc- 
tion should  not  be  granted,  offered  a  demur- 
rer which  set  up  that  there  was  no  equity 
in  the  petition,  and  that  the  plaintiffs  had  an 
adequate  and  complete  remedy  at  law,  by 
pursuing  the  method  provided  in  the  Civil 
Code  for  the  abatement  of  nuisances,  or  that 


provided  In  the  charter  of  tiiie  dty  of  Mariet- 
ta, or  by  prosecution  nnder  the  penal  laws 
of  the  state.  The  judge  refused  to  grant  the 
Injunction,  and  the  plaintiffs  excepted. 

This  was  a  suit  by  the  plaintiffs  as  dtl- 
sens  of  the  county  of  Oobb,  and  not  a  suit 
by  them  In  their  capacity  as  mayor  and 
councilmen  of  the  dty  of  Marietta.  Even  as 
originally  filed,  the  words  "mayor  and  coun- 
cilmen of  the  city  of  Marietta"  did  not  make 
the  suit  one  by  the  corporation,  and  it  was 
not  improper  to  allow  an  amendment  strik- 
ing these  words,  because  they  wera  simply 
descrlptlo  personarum. 

Under  the  uncontradicted  evidence,  a  blind 
tiger,  within  the  meaning  of  the  act  of  1899, 
was  being  operated  upon  the  premises  of  the 
defendant  The  evidence  disclosed  that  an 
employe  of  the  defendant  was  habitually 
engaged  in  the  sale  of  liquor  upon  the  prem- 
ises, such  sales  being  conducted  in  a  portion 
of  a  building  to  which  the  general  public  was 
not  admitted.  Without  regard  to  the  dlflTer- 
ence  of  opinion  that  existed  among  the  mem- 
bers of  this  court  at  the  time  the  case  of 
Cannon  v.  Merry,  116  Ga.  288,  42  S.  E.  274, 
was  decided,  as  to  what  was  a  "blind  tiger," 
within  the  meaning  of  the  act  nnder  consid- 
eration, we  all  agree  that  the  evidence  in  this 
case  demanded  a  finding  that  a  blind  tiger 
was  being  operated  upon  the  premises  of  the 
defendant  While  the  evidence  does  not  show 
that  the  defendant  was  present  at  any  time 
when  sales  of  liquors  were  made  by  his 
employ^,  it  does  appear  that  the  sales  were 
conducted  upon  the  defendant's  premises.  In 
his  building,  in  a  room  adjoining  his  bed- 
room, for  at  least  two  years  prior  to  the  fil- 
ing of  the  petition,  by  a  person  who  had  been 
in  his  employment  for  ten  years  or  more, 
who  had  been  more  than  once  indicted  by 
the  grand  jury  for  the  Illegal  sale  of  liquor, 
had  pleaded  guilty  under  these  Indictments, 
with  the  knowledge  and  apparently  with  the 
approval  of  the  defendant  and  had  been  ■ 
thereafter  retained  by  the  defendant  In  his 
employikent  The  evidence  demanded  a  find- 
ing that  this  employe  was  operating  a  blind 
tiger  upon  the  premises  of  the  defendant 
with  the  knowledge  and  consent  of  the  de- 
fendant 

It  is  said,  thongb,  that  a  court  of  equity 
will  not  take  jurisdiction  of  an  application 
to  abate  a  nuisance  In  any  case  where  there 
is  a  complete  and  adequate  remedy  at  law 
for  this  purpose;  and  we  are  referred  to  the 
cases  of  Harrell  v.  Hannum,  56  Ga.  SOS, 
Powell  V.  Foster,  59  Ga.  790,  and  Broom- 
head  v.  Grant  83  Ga.  461,  10  8.  B.  116,  as 
auth(»1ty  tor  this  proposition.  It  Is  suggest- 
ed that  both  the  GItU  Code  and  the  charter 
of  Marietta  provide  ample  remedies  for  abat- 
ing nuisances,  and  that  a  prosecution  for  a 
violation  of  the  criminal  law  would  be  effect- 
ual to  prevent  the  further  Illegal  sale  of 
liquors  on  the  defendant's  premises.  It  Is 
then  argued  that  there  is  nothing  in  what  Is  ' 
known  as  the  "Blind  Tiger  Law"  which  aiy 
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rogates  the  rule  that  the  extraordinary  reme- 
dies of  a  court  of  equity  'will  not  be  called 
Into  operation  when  there  Is  a  remedy  at 
law  both  adequate  and  complete.  'Even  if  it 
be  conceded  that  equity  would  not  enjoin  the 
operation  of  any  other  nuisance  than  a  blind 
tiger,  unless  some  special  equitable  reason 
for  so  doing  was  shown,  the  act  of  1899  was, 
in  our  opinion,  designed  to  make  the  remedy 
by  injunction  available  to  prevent  the  opera- 
tion of  what  are  commonly  known  as  "blind 
tigers,"  without  regard  to  whether  other  rem- 
edies provided  by  the  law  for  the  abatement 
of  such  a  nuisance  might  be  adequate  and 
complete  or  not.  The  title  of  the  act  Just 
referred  to  Is  in  the  following  words:  "An 
act  to  declare  as  a  nuisance  any  place  where 
spirituous,  malt  or  Intoxicating  liquors  are 
sold  in  violation  of  law,  to  provide  for  abat- 
ing or  enjoining  such  nuisance,  and  for  other 
purposes."  The  first  section  of  the  act  is  as 
follows:  "Be  It  enacted  by  the  general  as- 
sembly of  Georgia,  that  from  and  after  the 
passage  of  this  act,  any  place  commonly 
known  as  a  'blind  tiger,"  where  spirituous, 
malt  or  intoxicating  liquors  are  sold,  in  vio- 
lation of  law,  shall  be  deemed  a  nuisance, 
and  the  same  may  be  abated  or  enjoined  as 
such,  as  now  provided  by  law,  on  the  appli- 
cation of  any  citizen  or  citizens  of  the  county 
where  the  same  may  be  located."  A  "blind 
tiger,"  using  that  term  to  describe  a  place 
where  liquors  are  sold  on  the  sly  in  violation 
of  the  law  (that  is,  giving  to  the  term  the 
meaning  applied  to  it  in  the  opinion  of  the 
majority  of  this  court  in  the  case  of  Cannon 
r.  Merry,  supra),  is  a  public  nuisance.  Inde- 
pendently of  any  provision  in  the  act  under 
consideration;  and  before  the  passage  of  this 
act  a  court  of  equity  would  have  had  juris- 
diction to  abate  such  a  nuisance  when  a 
proper  case  was  made  for  the  grant  of 
an  injunction.  The  so-called  "Blind  Tiger 
L.aw,"  if  construed  in  the  way  contended  for 
in  this  case  by  the  defendant  in  error,  would 
be  simply  a  declaratory  statute,  and  work  no 
change  whatever  in  the  existing  law.  We 
do  not  thhik  it  made  any  change  in  regard 
to  the  status  of  the  blind  tiger,  and  to  this 
extent  the  law  is  declaratory. 

If  that  part  of  the  act  which  refers  to  the 
manner  in  which  such  nuisance  shall  be  abat- 
ed Is  also  declaratory  of  existing  law,  noth- 
ing has  been  accomplished  by  the  passage  of 
the  act  The  general  assembly  may,  and 
often  does,  pass  statutes  which  are  merely 
declaratory  In  theh:  nature,  and  work  no 
cb^qge  In  the  existing  law,  but  simply  call 
attenijmltebWbat  Is  the  law  of  the  land.  A  stat- 
ute deallni;'>  aiHi  the  subject  of  remedy  which 
Is  equivocal  and  capable  of  being  construed 
as  affording  an  efficient  remedy  for  an  exist- 
ing undoubted  evil,  and  also  capable  of  being 
construed  as  declaring  that  such  evil  shall 
be  remedied  by  existing  methods  only,  should 
always  be  construed  as  one  providing  a  new 
remedy  for  the  evil  referred  to,  rather  than 
as  a  mere  legislative  declaration  that  existing 
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remedies  should  be  put  into  operation.  The 
title  of  the  act  indicates  that  the  legislative 
purpose  was  not  limited  to  a  declaration  that 
a  blind  tiger  should  be  treated  as  a  nuisance, 
but  indicates  a  legislative  intent  to  provide 
a  method  for  abating  such  a  nuisance.  The 
legislature  not  only  Intended  that  places  of 
the  character  referred  to  in  the  act  should 
be  nuisances,  but  also  to  provide  that  a  court 
of  equity  might  take  Jurisdiction  of  an  appli- 
cation to  abate  the  same  under  the  operation 
of  the  writ  of  injunction.  The  purpose  of  the 
act  was  to  give  to  any  citizen  of  the  county 
the  right  to  appeal  to  a  court  of  equity  to 
abate  such  a  nuisance  by  injunction.  The 
remedy  thus  provided  In  the  act  was  not  to 
prevent  proceedings  under  any  existing  law 
of  the  state  against  one  who  maintains  such 
a  nuisance;  but  the  remedy  provided  in  the 
act  Is  cumulative  of  other  remedies,  and  can 
be  made  available  whether  proceedings  un- 
der other  laws  have  been  begun  or  not,  and 
without  regard  to  whether  they  would  con- 
stitute an  adequate  and  complete  remedy.  It 
is  contended  that  under  the  terms  of  the  act 
the  nuisance  Is  to  be  "abated  or  enjoined  as 
such,  as  now  provided  by  law,"  and  that  the 
words  "as  now  provided  by  law,"  properly 
construed,  mean  that  a  nuisance  may  be  abat- 
ed under  existing  remedies  provided  in  the 
Code,  or  In  the  charter  of  a  city,  if  the  blind 
tiger  is  located  in  a  city,  or  by  a  court  of 
equity  under  existing  rules,  which  provides 
that  a  court  of  equity  will  not  enjoin  a  nui- 
sance when  there  Is  an  adequate  remedy  at 
law.  We  do  not  think  the  words  "as  now 
provided  by  law"  should  be  given  the  mean- 
ing contended  for.  The  purpose  of  the  act 
was  to  provide  that  a  nuisance  may  be  abated 
by  injunction,  to  be  issued  in  the  manner  pro- 
vided by  law;  that  Is,  upon  application  to  the 
judge  of  the  superior  court,  upon  a  sworn  pe- 
tition, and  after  a  hearing;  the  Judge  having 
a  right  to  grant  a  temporary  restrahilng  order 
until  the  interlocutory  hearing,  and  a  tem- 
porary Injunction  until  the  final  hearing,  and 
a  permanent  Injunction  after  a  hearing  be- 
fore a  Jury  under  existing  rules.  When  the 
act  is  so  construed,  it  is,  in  effect,  a  declara- 
tion by  the  legislature  that  a  blind  tiger  is  a 
public  nuisance,  and  may  be  abated  by  In- 
junction issued  upon  the  application  of  any 
citizen  of  the  county,  without  regard  to 
whether  there  are  other  remedies  which 
might  or  might  not  bring  about  this  result. 
A  place  where  intoxicating  liquors  are  sold  In 
Tiolation  of  law  Is  a  menace  to  the  peace, 
good  order,  and  happiness  of  any  community, 
and  legislation  declaring  such  a  place  to  be  a 
public  nuisance  Is  wise  and  salutary.  The 
purpose  of  the  act  under  consideration  was  to 
give  a  remedy  for  the  abatement  of  this  nui- 
sance which  would  be  speedy  and  effectual. 
The  legislation,  being  remedial  in  its  char- 
acter, should  receive  a  liberal  construction, 
and  the  wise  and  beneficent  purposes  intend- 
ed to  be  accomplished  by  the  law  should  not 
be  allowed  to  fall  of  accomplishment  by  giv- 
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lug  to  the  act  too  strict  a  construction.  The 
Illegal  sale  of  liquor  has  become  a  great  eril 
In  this  state,  not  only  In  those  localities 
where  the  sale  Is  altogether  prohibited,  but 
-also  -where  the  sale  Is  permitted  under  given 
testrictlona  Prosecutions  In  the  criminal 
courts  hare  not  In  all  Instances  been  so  ef- 
fective as  to  deter  the  unscrupulous  and  law- 
less from  engaging  In  the  illegal  traffic.  The 
law-abiding  have  a  right  not  only  to  demand 
that  existing  laws  be  enforced,  but  also  to 
call  upon  the  lawmaking  department  to 
change  the  law  as  to  remedies  so  as  to  pro- 
vide an  effective  remedy.  It  was  a  recogni- 
tion of  this  fact  that  prompted  the  legislature 
to  pass  the  act  now  under  consideration.  The 
existence  of  the  evil  will  not  be  questioned. 
Let  the  remedy  provided  be  given  a  thorough 
and  Impartial  test,  and  It  may  be  that  It  will 
accomplish  the  results  desired  by  those  who 
framed  It.  The  writ  of  Injunction  has  arrest- 
ed many  things,  and  It  may  be  that  In  this 
writ  the  legislature  has  found  an  effective 
way  to  arrest  the  Illegal  traffic  In  Uqaor  In 
this  state.  A  law  having  for  Its  purpose  the 
suppression  of  an  acknowledged  eicisting  evil, 
which  Is  destructive  of  the  public  peace  and 
order,  as  well  as  the  welfare  and  happiness 
of  Individuals,  should  not,  of  all  laws,  be 
frittered  away  by  construction. 

TTpon  the  uncontradicted  evlden£e  Intro- 
duced In  behalf  of  the  plaintiff^.  It  appeared 
that  a  blind  tiger  was  being  operated  on  the 
premises  of  the  defendant  with  his  Imowl- 
edge  and  consent,  and  the  court  should  have 
granted  an  injunction  until  there  could  be  a 
final  hearing  on  the  petition. 

Judgment  reversed.  AH  the  Jostlcea  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


DUKH  et  nx.  T.  STORY  et  aL 

(Supreme  Court  of  Georgia.     Oct  20,  1902.) 

KQUITABLB  HORTQAOB— UMITATIONS. 

1.  A  secarlty  deed  which  does  not  refer  in 
any  way  to  the  debt  to  secure  which  it  was 
given,  or  furnish  any  evidence  of  its  existence, 
cannot  be  foreclosed  as  an  equitable  mortgage, 
and  a  money  judgment  obtained  thereon,  if  the 
obligation  secured  by  the  deed  is  barred  by  the 
statnte  of  limitations. 

(Syllabns  by  the   Court.) 

Error  from  superior  court,  Jackson  county; 
B.  B.  Russell,  Judge. 

Action  by  H.  E.  Story  and  others,  execu- 
tors, against  M.  N.  Duke  and  wife.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

W.  I.  Pike  and  Strickland  ft  Green,  for 
plaintiffs  In  error.  H.  H.  Perry  and  O.  B. 
Henry,  for  defendants  In  error. 

ADAMS,  J.  The  executors  of  Mary  & 
Long  proceeded  against  Duke  for  the  posse*- 
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slon  of  certain  real  estate  described  In  their 
petition.  Subsequently  the  defendant's  wife, 
who,  according  to  his  answer,  claimed  the 
property,  was  made  a  party  defendant  by 
amendment,  without  objection,  and  the  peti- 
tion was  amended,  also  without  objection,  so 
as  to  pray  for  a  money  judgment  against  the 
land  described  in  the  deed  from  the  original 
defendant  to  the  plaintiffs'  testatrix,  upon  the 
ground  that  this  deed  was  given  to  secure  a 
note  given  by  the  defendant  to  the  testatrix. 
This  instrument  did  not  refer  to  the  obliga- 
tion In  any  way.  Upon  its  face  it  Is  an  ab- 
solute deed,  and  recites  a  consideration  of 
5800.  The  statute  of  limitations  was  pleaded, 
on  the  ground  that  the  note  secured  by  this 
deed  was  barred,  and,  this  being  so,  the  deed 
could  not  be  foreclosed  as  an  equitable  mort- 
gage, and  a  money  judgment  obtained  there- 
on, whatever  may  be  the  rights  of  the  plain- 
tiffs in  the  court  below  under  the  declaratjon 
as  originally  framed.  This  plea  was  not 
sustained  in  the  charge  of  the  court  or  by  the 
verdict  of  the  jury,  and  ttte  defense  Indicated 
is  made  in  the  motion  for  new  trial  and  the 
bill  of  exceptions  In  this  case. 

We  are  constrained  to  sustain  the  defense. 
It  seems  to  us  that  the  case  is  substantiallr 
covered  by  the  decision  of  this  court  In  the 
case  of  Story  v.  Doris,  110  Ga.  65,  35  S.  E. 
314.  We  do  not  think  that  the  law  which 
permits  a  mortgage  to  be  foreclosed  at  any 
time  within  20  years,  notwithstanding  the 
bar  of  the  debt  secured  by  the  mortgage,  ap- 
plies, because  the  mortgage,  as  required  by 
the  Code,  "specifies  the  debt  to  secure  which 
it  Is  given."  A  mortgage,  therefore,  furnish- 
es written  evidence,  tmder  the  hand  and  seal 
of  the  mortgagor,  of  the  existence  of  the  debt 
against  the  property  specified,  and  Its  fore- 
closure Is  within  the  terms  of  the  specialty 
agreement  We  have  not  been  able  to  find 
any  authority  tiiat  requires  another  conclu- 
sion from  that  reached  in  this  case.  Hughes 
V.  Edwards,  9  Wheat  488,  6  L.  Ed.  142,  In- 
volved the  foreclosure  of  a  mortgage.  Lew- 
is 7.  Hawkins,  90  T7.  S.  119.  2S  L.  Ed.  113, 
Is  a  case  where  the  vendor  of  lands  gave 
a  bond  for  titles,  and  took  purchase-money 
notes  from  his  vendor,  and  It  arose  in  a  state 
where  the  vendor's  lien  was  recognized.  It 
was  held  that  a  discharge  In  bankruptcy  of 
the  purchaser,  while  It-  would  relieve  him 
from  paying  the  notes,  would  not  give  him 
title  to  the  land,  and  that  the  vendor  could 
proceed  notwithstanding  the  bar  of  the  stat- 
ute of  limitations  as  to  the  notes.  Some  of 
the  observations  of  the  'Mr  ♦  ,'"' ;  — »«-- .■>•( 
sustain  the  defendants  I*  •  ..'••<(. **!.  _ty  can- 
not be  followed,  in  vlev  ■*'"'  ^'adjudication 
of  this  court  referred  to  U'<o\- ,  and  our  con- 
clusion as  to  the  law  In  Georgia.  In  Criss  v. 
Criss,  28  W.  Va.  388,  the  trust  deed  Involved 
plainly  described  the  debt,  and  the  fact  that 
the  deed  was  given  to  secure  the  same.  This 
is  also  trtte  of  the  case  of  Arrlngton  ▼.  Row- 
land, 97  N.  0.  127,  1  B.  B.  555.  and  that  of 
Bank  r.  GnttscbUck,  14  Pet  19,  10  L.  Ed. 
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335.  The  case  of  Browne  v.  Browne,  17  Fla. 
t>07,  35  Am.  Rep.  06,  also  dted  by  the  defend- 
ants In  error.  Involved  the  foredonire  at  a 
mortgage  which  described  the  debt;  and  the 
coart.  In  its  opinion,  qaotes  with  approval  the 
foUowlnx  langnage  of  the  court  ot  appeals  In 
the  case  of  Borst  v.  Oorey,  15  N.  Y.  510: 
"The  action  to  foreclose  a  mortgage  Is  brought 
upon  an  Instrument  under  seal,  which  ac- 
knowledges the  existence  of  the  debt  to  se- 
cure which  the  mortgage  Is  given;  and,  by 
reason  of  the  seal,  the  debt  is  not  presumed 
to  have  been  paid  until  the  expiration  of 
twenty  years  after  it  becomes  due  and  pay- 
able. The  ats-years  limitation  has  no  appli- 
cation to  a  mortgage.  In  fact,  all  inatm- 
ments  under  seal  are  expressly  excepted 
therefrom."  The  Florida  court  also  quotes 
with  approval  the  decision  of  this  court  in  the 
case  of  Elklns  v.  Edwards,  8  Oa.  326,  where, 
through  Judge  Warner,  the  conrt  answers  In 
the  negative  the  following  question:  "When 
a  mortgage  has  been  taken  to  secure  the  pay- 
ment of  a  promissory  note,  and  the  remedy 
on  the  note  is  barred  by  the  statute  of  limita- 
tions. Is  the  remedy  on  the  mortgage  also 
Imrred?"  The  significant  answer  to  the  ques- 
tion Is  as  follows:  "We  think  not,  for  the 
reason  that  the  creditor  stipulated  by  con- 
traet  for  two  remedies  against  his  debtor  to 
enforce  the  collection  of  his  demand.  One 
remedy  was  by  suit  upon  the  note,  and,  hav- 
ing obtained  Judgment  for  the  amount  of  the 
note,  such  Judgment  would  bind  all  the  prop- 
erty of  the  defendant  The  other  remedy  was 
upon  the  mortgage,  by  petition  and  foreclo- 
sure, in  the  manner  pointed  out  by  the  stat- 
ute." (Italics  ours.)  Section  2736  of  the 
ClvU  Code,  which  provides  that  the  fact  "that 
the  note  or  other  evidence  of  debt  Is  barred 
does  not  prevent  the  creditor  thereafter  avail- 
ing himself  of  the  mortgage  or  other  secu- 
rity." is  referred  to  by  counsel  for  the  defend- 
ants in  error  with  special  emphasis  on  the 
words  "or  other  security."  This  section  ap- 
l>ears  In  the  present  Code  for  the  first  time^ 
and  is  codified  from  the  decision  in  8  Ga., 
above  cited,  and  from  that  in  the  case  of 
Raid  V.  FUppen,  47  Ga.  273;  the  latter  case 
being  to  the  effect  that  mere  delay  by  a  cred- 
itor to  sue  the  principal  debtor  until  the  bar 
of  the  statute  of  limitations  has  attached  as 
between  them  does  not  discharge  the  secu- 
rity, if  be  has  been  sued  In  time.  The  words 
"or  other  security"  will  therefore  be  read  in 
the  light  of  the  decisions  of  this  court  ftom 
which  they  are  codified,  and  will  be  presumed 
to  go  no  further,  than  this  court  has  hitherto 
gone,  unless  a  w  '-^ent  construction  Is  re- 
quired. The  act.  ^  be  applied  in  Its  en- 
tirety, and  be  |bo^ghly  consistent  with  the 
ruling  now  made.  Besides,  the  note  and 
deed  In  this  case  were  made  in  1882,  and  the 
remedy  then  provided  for  the  creditor  was 
that  specified  in  sections  106B  et  seq.  of  the 
Oode  of  1882.  The  law  then  provided  that 
"when  any  Judgment  shall  be  rendered  In  any 
of  the  courts  at  this  state  upon  any  note  or 


other  evidence  of  debt  wUeh  racb  conrej- 
ance  of  realty  was  made  and  Intended  to  ae> 
cure,  it  shall  and  may  be  lawful  for  the  ven- 
dee to  make  and  file,  and  have  recorded  in 
the  clerk's  oi&ce  ot  the  superior  court  of  the  , 
county  wherein  the  land  lies,  a  good  and  sufQ- 
clent  deed  of  conveyance  to  the  defendant  for 
said  land."  This  was  the  special  remedy  of 
procedure,  although  the  right  existed  under 
the  law  as  It  then  stood,  and  exists  as  it  now 
stands,  for  the  creditor,  armed  with  an  abso- 
lute deed,  to  recover  the  land  by  an  action  of 
ejectment,  unless  the  debtor  sets  up  in  his 
defense  the  fact  that  the  deed  was  given  as 
security  for  a  debt,  and  pays  or  tenders  pay- 
ment of  the  debt;  assuming,  of  course,  that 
the  deed  is  not  tainted  with  any  invalidity. 
We  mean  to  say  that  the  note  and  security 
deed  In  this  case  were  given  under  the  law 
as  It  existed  at  the  time  they  were  given, 
and  there  was  certainly  nothing  in  the  law 
Inconalstoit  with  the  view  now  annoimced. 
Indeed,  the  proviston  Just  quoted  from  sec- 
tion 1970  of  the  Oode  of  1882,  with  reference 
to  the  special  remedy  given  in  this  class  at 
cases,  suggests  that  the  note  or  other  evidoice 
of  debt  must  be  In  life,  or  a  Judgment  might 
not  otherwise  be  obtainable.  Coimsel  for  the 
plaintiffs  in  error  have  cited  decisions  of 
other  states  which  sustain  the  proposltlaii 
that  this  security  deed  cannot  be  foreclosed, 
and  a  money  Judgment  obtained  thereon,  if 
the  note  be  barred,  but  we  need  not  refer  ts 
them  here. 

There  la  nothing  In  the  foregoing  Inconsist- 
ent with  the  right  of  defendanta  in  error  to 
proceed  imder  their  original  declaration,  ao 
far  as  the  statute  of  limitations  Is  concerned. 
A  party  cannot  hold  land  against  his  absolute 
deed  conveying  title  out  of  himself,  upon  the 
ground  that  the  obligation  which  It  Is  given 
to  secure  Is  barred  by  the  statute  of  limita- 
tions. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J„  absent  on 
account  of  sickness. 


STOVALL  V.  COGGINS  GRANITE  GO.  et  cL 
(Supreme  Conrt  of  Georgia.     Oct  28,  1902.) 

BASBMBNT-CONVBTANCB-BFFECT. 

1.  A  written  conveyance,  nnder  seal,  from  the 
owner  of  land  to  S.  &  E.,  conveyiug  a  strip  of 
land  to  the  latter  for  the  purpose  of  buildinx 
a  spur  track  from  the  main  stem  of  a  rallroaa 
to  the  stone  quarry,  the  stone  and  the  right  to 
mine  It  having  been  previously  purchased  from 
another  by  S.  &  E.,  and  reserving  the  right  to 
re-enter  when  S.  &  E.  "get  through  osiug  said 
road  in  working  qnarry,"  conveyed  an  ease- 
ment which  is  appurtenant  to  the  dominant  es- 
tate of  S.  &  EI,  and  wliich  passed  to  their  sac* 
cesBors  in  title  in  the  quarry,  although  the  con- 
veyance of  the  strip  contained  no  words  of  ae- 
■ignability. 

(SyUabus  by  the  Conrt) 

Error  from  superior  court,  Elbert  coontjr; 
H.  H.  Holden,  Judge. 

Action  by  J.  T.  Stovall  agninst  the  Cogglna. 
Granite  Oompany  and  others.    Jadgment  for 
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defendAi^  and  plaintiff  brings  error.    Af- 
firmed. 

L  O.  Van  Dnzer  and  W.  D.  Tntt  ft  S<mi, 
for  plaintiff  in  error.  J.  N.  Worley  and  P.  P. 
Proffitt,  for  defendants  in  wror. 

SIMMOXS,  O.  J.  On  April  27,  18M,  Swift 
&  Etheridge,  a  partnership,  purchased  from 
Almand  "all  the  rock  on"  a  certain  tract 
of  land,  with  the  right  to  erect  all  bnlldlnga 
that  might  be  "needed  to  carry  on  the  busi- 
ness of  mining  or  quarrying  of  stone  on  said 
land,"  and  a  strip  of  land  GO  feet  wide,  ez- 
tfflidlng  from  the  quarry  toward  a  named 
railroad,  as  far  as  the  line  of  the  land  of 
StOTall.  On  May  6,  1894,  Stovall  executed 
an  instrument  under  seal,  which,  after  ac- 
knowledging receipt  of  $100  from  Swift  & 
Etheridge,  conveyed  to  them  a  strip  of  his 
land  about  100  feet  wide  and  350  feet  long, 
"for  the  purpose  of  building  and  grading 
and  using  as  a  sidetrack"  from  the  railroad 
to  the  line  between  the  land  of  Stovall  and 
the  60-foot  strip  granted  by  Almand.  In  this 
Instrument  it  was  provided  that:  "Stovall 
shall  have  the  exclusive  right  to  cultivate 
as  mnch  of  said  land  as  does  not  Interfere 
with  Its  Qse  for  railroad  purpose&  This 
property  Is  conveyed  to  said  Swift  and  Ether- 
idge to  be  used  by  them  for  railroad  purposes 
only.  When  said  Swift  and  Etheridge  get 
through  nsing  said  road  In  working  quarry, 
the  land  to  revert  to  said  Jas.  T.  StovalL 
If  the  work  la  not  commenced  In  two  years, 
then  the  said  described  property  to  revert 
to"  StovaH  In  June,  1S95,  Almand,  by  deed, 
conveyed  to  Thomas  M.  Swift  and  John  W. 
B<theridge  (the  two  partners)  the  entire  lot 
of  land  on  which  the  quarry  was  located. 
In  1896  the  firm  of  Swift  &  Etheridge  was 
dissolved.  In  January,  1898,  Swift  conveyed 
to  Long  his  half  Interest  in  the  land  on  which 
the  qnarry  was  located,  together  with  his  In- 
terest In  the  '^ols,  derricks,  and  fixtures 
now  used  or  which  have  been  used  In  the 
quarrying  business"  heretofore  mentioned. 
In  1901  Stovall  brought  suit  against  certain 
persons.  Including  Long  and  a  partnership 
of  which  Long  and  Etheridge  were  members, 
for  the  recovery  of  the  strip  of  land  on  which 
the  right  of  way  was  located.  In  their  an- 
swer the  defendants  denied  any  Interference 
with  the  fee  in  the  land,  bat  claimed  that 
the  right  of  way  over  it  from  the  quarry  to 
the  railroad  track  was  an  easement  appurte- 
nant to  the  quarry,  and  was  the  right  and 
jn-operty  of  the  defendants.  On  the  trial 
there  was  no  conflict  in  the  evidence  as  to 
any  material  fact  The  conveyances  above 
mentioned  were  introduced,  and  the  evidence 
showed  that  the  firm  of  Swift  &  Etheridge 
had  been  dissolved  In  1886.  It  also  appear- 
ed that  the  spur  track  had  been  constructed 
from  the  quarry  to  the  main  stem  of  the 
railroad,  and  that  the  land  here  involved 
was  rough  and  uneven,  and,  Independently 
of  this  spur  track  and  of  Its  use  In  connec- 


tion with  the  qnarry,  worth  not  more  than 
$10.  The  defendants  are  now  operating  the 
qnany  and  nsing  the  right  of  way  In  connec- 
tion with  the  business.  The  Judge  directed 
a  verdict  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial,  and  the  Judge  over- 
ruled the  motion.  To  this  ruling  exception  Is 
taken.  The  principal  question  made  in  the 
motion  for  new  trial,  and  the  only  one  ar- 
gued here,  was  whether  the  Judge  erred  in 
directing  a  verdict  for  the  defendants. 

The  right  of  way  granted  by  the  plaintiff 
was  to  Swift  &  Etheridge,  and  the  convey- 
ance is  by  both  sides  treated  as  a  conveyance 
to  a  partnership.  This  firm  was  snbseqnent- 
ly  dissolved,  and  the  new  firm,  which  is  one 
of  the  defendants,  is  a  distinct  entity,  al- 
though it  Includes  among  its  members  E^er- 
Idge  and  the  assignee  of  Swiff  s  interest  in 
the  quarry.  If  the  instrument  executed  by 
Stovall  created  but  a  right  of  way  in  gross, 
■nch  right  could  be  exercised  only  by  the 
old  firm,  as  such,  operating  and  working 
the  qnarry,  and  determined  when  the  part- 
nership was  dissolved.  If,  on  the  other 
hand,  the  right  was  an  easement  appurte- 
nant to  the  qnarry,  it  ran  with  the  quarry, 
and  may  be  exercised  by  the  grantees'  suc- 
cessors in  title  so  long  as  they  are  operating 
and  working  the  quarry.  If  the  easement 
was  appurtenant,  it  passed  with  the  domi- 
nant estate,  although  the  conveyance  thereof 
may  not  have  expressly  mentioned  the  ease- 
ment, or  contained  a  general  conveyance  of 
the  appurtenances  of  the  estate.  U.  S.  v. 
Appleton,  1  Sumn.  492,  Fed.  Cas.  Na  14.4G3; 
Taylor  v.  Dyches,  09  6a.  4S6;  Ude  v.  Had- 
ley,  36  Ala.  627,  76  Am.  Dec.  338;  Barnes  v. 
Lloyd,  112  Mass.  224;  HoUenbeck  v.  McDon- 
ald, Id.  247;  Washb.  Easem.  (4th  Ed.)  'aS; 
10  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  p.  41& 
The  decision  of  this  case  must  therefore  de- 
pend upon  the  question  whether  the  right 
granted  by  Stovall  was  a  right  of  way  In 
gross  or  an  easement  appurtenant  An  ease- 
ment has  been  defined  to  be  "a  privilege 
without  profit  which  the  owner  of  one  neigh- 
boring tenement  has  of  another,  existing  in 
respect  of  their  several  tenements,  by  which 
the  servient  owner  Is  obliged  to  suffer  or 
not  to  do  something  on  his  own  land  for 
the  advantage  of  the  dominant  owner."  10 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  398.  An 
easement  in  gross,  as  the  term  Is  now  com- 
monly used,  is  a  mere  personal  right  in  the 
land  of  another,  while  an  easement  aij^nrte- 
nant  is  en  incorpOTeal  right  which  is  at- 
tached to  and  belongs  to  some  greater  or  su- 
perior right  Id.  p.  403.  In  determining 
whether  a  right  granted  is  appurtenant  or 
In  gross,  courts  must  consider  the  terms  of 
the  grant,  the  nature  of  the  right  and  tt>e 
surrounding  circumstances;  giving  effect  as 
far  as  possible  to  the  legally  ascertained 
Intention  of  the  parties,  but  favoring  always 
the  construction  of  the  grant  as  of  an  ease- 
ment appurtenant  rather  than  of  a  right  In 
gross.    Id.  p.  405;    Washb.  Easem.  29l    The 
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present  case  Is  not  free  from  difficulty,  and, 
beforo  deciding  it,  we  hare  examined  many 
(leclstona.  Among  these  la  the  case  of  Merri- 
man  t.  Russell,  66  N.  C.  470,  in  which  one 
party  had  by  deed  "bargained  and  sold  as 
much  of  my  land  *  •  •  as  will  conTen- 
lently  convey  the  water  to  a  sawmill,  so  aa 
to  be  to  his  [grantee's]  profit  and  advantage." 
The  court,  after  considering  the  tenni  of 
the  instrument  In  the  Ught  of  the  facta  ex- 
isting at  the  time  of  its  execution,  came  to 
the  conduslon  that  aa  the  professed  purpose 
was  to  convey  water  to  a  mill,  and  as  ferw 
vi'ould  be  at  the  expense  of  erecting  a  mill 
If  the  water  supply  depended  upon  the  un- 
certainty of  life,  the  intention  was  to  make 
the  easement  appurtenant  to  the  mill,  and 
that  the  heirs  and  assigns  of  the  grantee 
^ere  entitled  to  enjoy  the  easement  aa  long 
ax  they  continued  to  oi>erate  the  mill.  Thia 
case  was  approved  and  followed  in  Hall  v. 
Turner,  110  N.  C.  282,  14  S.  B.  7^1.  In  the 
latter  case.  Hall  and  Turner  entered  Into  a 
written  agreement,  under  seal,  "that  the  aald 
Hall  agrees  and  consents  for  the  said  Turner 
to  back  water,  if  necessary,  up  Into  hla  field 
[on  certain  condltlonsj.  ♦  •  •  Thia  agree- 
ment to  remain  good  so  long  aa  Turner  keeps 
np  a  mill  at  the  Wagoner  place;  afterwards 
tb  be  null  and  void."  Following  the  reason- 
ing In  the  Merriman  Case,  and  calling  at- 
tention to  the  absence  of  language  plainly 
restricting  the  grant  to  the  life  of  the  gran- 
tee, the  court  concluded  that  it  was  not  the 
iotentlon  of  the  pardea  that  Turner  should 
have  a  mere  personal  right,  but  that  the 
easement  should  descend  with  the  land  to 
the  heirs  of  Turner,  who  would  hold  In  it  a 
base  or  qualified  fee,  aa  had  their  ancestor. 
In  Llde  T.  Hadley,  86  Ala.  627,  76  Am.  Dec. 
338,  certain  land  was  devised  to  a  daughter 
cf  the  testator,  and  the  will  contained  a 
provision  that  the  devisee  (naming  h«) 
should  have  a  wagon  road  to  thia  land  allot- 
ted to  her,  free  of  charge,  over  other  lands 
lying  between  it  and  the  public  road,  and  de- 
vised to  other  children.  The  court  held  that 
this  right  of  way  was  an  easement  appurte- 
nant to  the  land  devised  to  the  daughter, 
and  not  a  right  In  gross,  and  passed  by  a 
conveyance  of  the  land  to  the  alienee  without 
express  mention  of  the  appurtenances.  In 
Karmuller  v.  Krotz,  18  Iowa,  362,  two  ten- 
ants In  common  partitioned  their  land  by  a 
written  contract  signed  by  both  parties. 
This  contract  contained  the  following  stipu- 
lations: "John  has  the  privilege  of  a  road 
and  landing  upon  the  bank  of  the  Mississippi 
river  at  or  near  the  mouth  of  Cattese  creek." 
"It  is  further  distinctly  understood  that  the 
said  John  Krotz  shall  have  the  privilege  of 
a  road  through  the  land  of  the  said  Bemhart, 
so  as  to  enable  him  to  take  the  nearest  and 
best  road  to  Dubuque."  John  subsequently 
conveyed  these  lands  to  the  plaintiff,  making 
no  mention  of  these  rights  of  way.  The 
court  carefully  considered  the  terms  of  the 
contract,  and  studied  them  In  the  light  of 


the  circumstances  which  surrounded  the  par- 
ties at  the  time  of  Its  execution.  Attention 
was  called  to  the  fact  that  in  Iowa,  as  in 
Georgria,  there  is  a  statute  which  provides 
that  the  term  "heirs,"  or  other  technical 
words  of  inheritance.  Is  not  necessary  to 
create  and  convey  an  estate  in  fee  simple; 
the  deduction  being  that  the  words  "heirs" 
or  "assigns"  would  not  be  absolutely  essen- 
tial in  order  to  make  a  right  of  way  appurte- 
nant to  the  land.  It  was  held  that  the  use 
of  the  word  "privilege,"  and  the  provision 
that  the  right  was  "t»  enable  him  to  take 
the  nearest  and  best  road,"  did  not  show  an 
Intention  to  make  the  right  personal  morely, 
but  that,  under  a  proper  construction,  the 
contract  created  an  easement  appurtenant  to 
the  land.  The  court  thai  said,  speaking 
through  Dillon,  J.:  "If  •  •  •  the  road 
was  not  a  personal  privilege,  but  one  annex- 
ed to  the  land,  then  it  Is  appurtenant,  and 
will  pass  to  the  heir,  or  by  a  devise  or  con- 
veyance of  the  land,  although  not  particu- 
larly spedfled  in  the  will  or  deed.  The  nm 
of  the  word,  Appurtenances'  is  not  necessary, 
for,  being  an  Incident,  It  passes  with  the 
grant  of  the  jvlnclpal  thing." 

In  the  light  of  these  authorities,  we  think 
the  right  of  way  granted  by  Stovall  was  not 
personal,  but  was  appurtenant  to  the  quarry. 
A  right  of  way  in  gross  is  personal  to  the 
grantee,  and  Is  not  appurtenant  to  any  other 
premises,  whUe  in  the  case  of  an  easement 
appurtenant  there  is  always  a  dominant  ten- 
ement It  was  argued  here  that  the  estate 
of  Swift  ft  Btheridge  In  the  quarry  was  It- 
self an  Incorporeal  right,  and  that  an  ease- 
ment cannot  be  appurtenant  to  Incorporeal 
property.  S>ven  conceding  that  an  easement 
appurtenant  must  be  Imposed  for  the  ben^t 
of  corporeal  property,  the  doctrine  can  have 
no  application  in  the  preaent  case,  for  Swift 
&  Etheridge  had  not  merely  a  mining  or 
quany  right  In  the  land  of  the  purchase  of 
the  right  of  way,  but  a  deed  to  the  rocks 
or  stone  on  such  land,  together  with  the 
right  to  quarry  and  remove  it.  Their  prop- 
erty was  therefore  corporeal,  and  such  aa 
might  be  a  dominant  tenement  if  the  ease- 
ment were  granted  for  its  benefit.  "Private 
waya  are  never  presumed  to  be  personal 
when  they  can  be  construed  to  be  appurte- 
nant to  the  land."  Taylor  v.  Dyches,  69  Ga. 
466.  If  the  right  granted  is  in  Its  nature 
an  appropriate  and  useful  adjunct  of  the  es- ' 
tate  of  the  grantee,  and  there  Is  nothing  to 
show  an  intention  to  create  a  mere  personal 
right,  the  easement  should  be  held  to  be 
appurtenant  10  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  406.  The  grantees  here  owned  a 
quarry.  This  quarry  was  near  a  railroad 
track,  but  separated  from  it  by  the  land  of 
Stovall  That  the  stone  quarried  might  be 
easily  and  readily  removed  to  the  railroad, 
a  right  of  vtray  over  Stovall's  land  was  neces- 
sary. The  land  over  which  the  right  of  way 
was  granted  by  Stnvall  was  rough  and  un- 
even, and  of  practically  no  ralae  independ- 
Digitized  by  VjOOQIC 


72« 


42  SOUTHKASTEBN  REPOBTEB. 


(0«. 


T. 


ently  o(  Iti  connection  with  the  quarry.  Tha 
grantees  paid  for  the  right  of  waj  a  anm 
far  In  excess  of  the  real  value  of  the  land 
for  any  other  purposes,  constructed  oTer  It 
spur  track  to  the  railroad,  and  operated 
he  stone  quarry.  Is  It  reasonable  to  suppose 
that  this  would  have-  been  done  If  It  was 
uuderstood  that  the  right  of  way  was  to  ex- 
ist only  during  the  life  of  the  partnership 
as  such,  and  while  the  firm  operated  the 
quarry?  Is  It  not  much  more  reasonable  to 
suppose.  In  view  of  all  the  then  existing 
facU,  that  the  parties  Intended  that  the  right 
of  way  should  continue  daring  the  Ule  of 
the  enterprise,— for  all  the  time  the  quarry 
was  worked,  whether  by  Swift  &  Btherldge, 
or  by  their  successors  In  tide?  And  eren 
without  regard  to  the  extrinsic  facts,  does 
not  the  Instrument  itself  show  that  the  right 
of  way  was  granted  for  the  benefit  of  the 
quarry,  and  not  for  the  benefit  of  the  gran- 
tees, except  In  connection  with  the  quarry? 
To  us  it  appears  that  the  intention  was  to 
create  an  easement  for  the  benefit  of  the 
quarry,  and  not  of  the  grantees  personally: 
that  this  easement  was  an  appropriate  and 
useful,  if  not  a  necessary,  adjunct  of  the 
quarry;  that  It  was  useful  to  the  grantees 
for  no  other  purpose,  and  could  be  used  by 
them  for  this  purpose  only;  that  the  words 
"when  Swift  &  EMherldge  get  through  using 
said  road  In  working  quarry"  were  Intended 
to  mean  "when  the  operation  of  the  quarry 
is  at  an  end";  that  there  Is  nothing  In  the 
Instrument  which  plainly  restricts  the  right 
of  way  to  the  duration  of  the  partuvshlp, 
and  the  operation  of  the  quarry  by  the  part- 
nership. We  therefore  hold  that  the  right 
of  way  was  an  easement  appurtenant  an- 
nexed to  the  quarry  so  as  to  pass  with  it  to 
the  successors  in  titie  of  Swift  &  EMherldga 
This  easement  Is,  of  course,  qualified,  and 
may  be  determined  by  the  abandonment  of 
the  quarry,  or  by  the  cessation,  from  any 
cause,  to  work  the  quarry.  While  the  quar- 
ry is  worked  by  the  successors  of  Swift  ft 
Etherldge,  they  are  entitled  to  use  the  right 
of  way  granted  by  Stovall.  The  Judge  did 
rot  err  In  directing  a  verdict  against  the 
plaintiff. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  1^  absent  on 
account  of  sickness. 


OARR  T.  BERRT,  Sheriff. 
(Supreme  Court  of  GeorglB.    Oct  28, 19Q2.) 

SHERIFF— RULB   BT  HBIR  OF  DEFBNDAMT  IN 
FI.    FA.— TITLB  TO  SXJRPLnS. 

1.  A  sheriff  te  not  subject  to  rule  by  a  party 
alleRlng  that  he  is  the  son  and  sole  heir  at  law 
of  a  defendant  in  fi.  fa.,  apou  the  theory  that 
the  sheriff  hag  in  his  hands  a  surplos  arising 
from  the  sale  of  the  decedent's  property  under 
a  Judgment  subjecting  the  property  beosuse  of 
a  security  deed  given  by  the  testator  in  his 
lifetime,  and  that  there  are  no  debts  due  by  Us 
eaUte. 


2.  Under  the  allegations  et  the  patition,  read 

in  connection  with  the  will,  a  copy  of  which  is 
attached  to  the  petition,  the  title  to  Ais  snr- 
plns,  if  any,  was  iu  the  trustee  under  the  will, 
and  would  be  controlled  by  its  terms. 
<;SylUbas  by  the  Court) 

Error  from  superior  court;  Hanoodc  ooii» 
ty;  H.  M.  Holden,  Judge. 

Petition  of  J.  H.  Garr  for  a  rule  oa  W. 
M.  Berry,  sheriff.  Petition  denied,  and  peti- 
tioner brings  error.    Affirmed. 

W.  H.  Burwell  and  R.  H.  Lewis,  for  plain- 
tiff  In  error. 

ADAMS,  J.  Garr  brought  a  petition  for 
a  rule  against  the  sheriff  of  Hancock  conn- 
ty,  setting  up  the  will  of  his  father,  Joslah 
Carr,  which  he  alleged  bad  been  duly  pro- 
bated, but  was  no  longer  represented,  be- 
cause tiie  executor  nanned  therein  had  ro- 
nounced  bis  right  to  qualify,  and  tbe  ad- 
ministrator with  the  will  annexed  bad  been 
removed;  that  there  were  no  debts  against 
the  estate  of  his  father,  except  a  small  exe- 
cution; that  petitioner  was  his  sole  heir  at 
law;  that  certain  real  estate  conveyed  by 
Uls  father  during  his  lifetime,  and  after  mak- 
ing the  will,  to  secure  an  indebtedness,  had 
been  sold  at  the  instance  of  the  creditors, 
after  apinropriate  proceedings,  and  there 
would  be  a  surplus  in  the  hands  of  the  sher- 
iff, which  he,  as  the  sole  heir  at  law,  claim- 
ed, and  to  recover  which  be  sought  a  rule 
against  the  sheriff.  The  copy  of  the  will 
attached  ahowed  that  the  testator  had  de- 
vised all  of  his  real  estate  to  a  named  trus- 
tee, in  trust  for  the  petitioner  during  his 
life,  but  with  provision  for  a  wife  or  chil- 
dren in  the  event  the  petitioner  should  mar- 
ry and  leave  any  surviving  him.  There  was 
no  provision  in  the  will  affecting  personal 
property,  and  tbe  theory  of  the  petitioner 
seems  to  have  been  that  the  legacy  to  him 
was  adeemed  by  the  conveyance  of  the  prop- 
erty for  the  purpose  of  security,  and  that 
the  balance  of  the  money  in  the  bands  of 
the  sheriff  was  personal  property,  and  there- 
fore not  affected  by  the  wlU. 

1.  Even  if  tt  were  true  that  there  was  a 
balance  In  tbe  hands  of  the  sheriff,  and  this 
balance  was  not  oi>erated  upon  in  any  way 
by  the  will  of  the  testator,  the  Judgment  of 
the  court  below  dismissing  the  petition  would 
be  sound.  Section  835S  of  the  Civil  Oode 
provides  that:  "Upon  the  death  of  the  own- 
er of  any  estate  In  realty,  which  estate  sur- 
vives him,  the  titie  vests  Immediately  In  his 
heirs  at  law.  The  titie  to  all  other  iKop- 
erty  owned  by  him  vests  in  the  administra- 
tor of  his  estate  for  the  benefit  of  the  heirs 
and  creditors."  The  next  two  sections  pro- 
vide for  the  right  of  the  wife  and  husband, 
respectively,  to  take  possesslMi  of  property, 
under  the  conditions  named,  without  admin- 
istration. Section  8367  provides  that:  "Up- 
on the  appointment  of  an  administrator,  the 
right  to  the  possession  of  the  whole  estate 
la  in  him,  and  so  long  as  such  admlnlatzator 
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ccHitlnues,  the  right  to  recover  posaesalon  of 
the  estate  from  third  persons  le  Bolely  In  him. 
If  there  be  no  administration,  or  If  the  ad- 
ailnistr«t(»  appointed  consents  thereto,  the 
hetra  at  law  maj  take  poesession  of  the 
laiidB,  or  may  sue  therefor  In  their  own 
right."  These  sections  codify  familiar  gen- 
eral prindplee  of  the  law.  It  is  well  settled 
that  the  law  lays  hold  of  p»sonaIty,  and  de- 
poalts  It  in  the  hands  of  its  own  appointed 
agencies  for  the  purpose  of  protecting  it 
against  the  title  of  the  heirs,  in  order  that 
the  debts  of  the  ancestor  may  be  paid.  This 
is  the  general  rule,  and  the  exceptions  to  it 
are  carefully  guarded.  Bee  Worthy  v.  John- 
son, 8  aa.  238;  Morgan  v.  Woods,  89  Ga. 
601;  Mason  t.  Fin  Co.,  70  6a.  607,  48  Am. 
Bep.  585.  U  the  estate  be  now  unrepresent- 
ed, no  reason  appears  why  there  should  not 
be  an  administrator  with  the  will  annexed 
appointed.  If  the  proposition  noticed  be  true 
as  to  an  ordinary  suit.  It  is  particularly  true 
that  this  petitioner  cannot  recover  this  mon- 
ey by  the  summai-y  remedy  of  a  rule,  which 
could  not  in  any  event,  be  used  for  a  pur- 
pose of  this  kind. 

2.  The  ademption  in  this  case  was  not  com- 
plete, but  only  partlaL  The  party  wiio  gives 
a  Recurity  deed  has  stlU  a  large  equitable 
Interest  in  the  property.  He  remains  in  its 
poeseeaton,  and,  hi  a  very  Important  sense, 
is  Its  owner.  The  provisions  of  this  will 
would  be  operative  upon  the  balance  of  the 
money  in  the  hands  of  the  sheriff  arising 
from  the  sale  of  the  property  speclflcally  de- 
vised l>y  the  will.  It  may  also  be  noticed, 
in  conclusion,  that,  according  to  the  sheriff's 
answer,  there  were  quite  a  number  of  exe- 
cutions and  claims  against  the  estate  in  ad- 
dition to  the  small  Judgment  mentioned  by 
the  petitioner. 

Judgment  affirmed.  AU  the  Justlcee  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
acoooBt  of  slckneas. 


SBYMOBID  V.  ELBBRT  OOTTNTT. 

(Supreme  Court  of  Georgia.    Oct  29,  1902.) 

DSFBOTTVB   BRIDGE— INJIHIT  TO  OATTLB— 
FLBADINO. 

1.  A  declaration  which  asserts  a  primary  lia- 
bility OB  the  part  of  a  county  because  it  in- 
juries to  live  stock,  alleged  to  have  been  due 
to  the  defective  coudltioD  of  a  bridge  over  a 
gnlly  or  gulch,  and  which  does  not  allege  that 
the  bridge  was  a  public  bridge,  and  that  it 
was  erected  after  the  passage  of  the  act  ap- 
proved December  28,  1888,  was  properly  dis- 
missed on  demurrer. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  W.  C.  Seymore  against  Elbert 
county.  Firom  a  judgment  dlBmlssIng  the 
complaint,  plaintiff  brings  error.    Affirmed. 

Jas.  N.  Worley,  for  plaintiff  in  error.  W. 
D.  Tutt  &  Son,  for  defendant  in  error. 


ADAMS,  J.  Seymore  sued  the  county  of 
Elbert  upon  the  ground  that  his  live  stock 
and  wagon  were  Injured  because  of  the  de- 
fective condition  of  a  bridge  built  over  and 
across  a  gully  or  gulch  In  that  county.  His 
petition  was  dismissed  on  demurrer,  and  'a 
writ  of  error  is  filed  to  the  jodgment  of  the 
court  sustaining  the  demurrer. 

The  petition  aUeges  a  primary  liability 
against  the  county.  The  allegations  in  the 
declaration  are  that  petitioner's  wagon  was 
being  driven  along  a  public  road  in  the  coun- 
ty, which  road  the  county  worked,  repaired, 
and  used  as  one  of  Its  public  roads,  and  across 
which  It  built  a  bridge  18  feet  long,  so  as  to 
span  a  gully  or  gulch  18  feet  wide  crossing 
said  road.  It  is  nowhere  stated  that  the 
bridge  was  a  public  bridge,  or  that  it  was 
erected  after  the  passage  of  the  act  approved 
December  29,  1888  (Acts  1888,  p.  89).  "A 
county  Is  not  liable  to  suit  for  any  cause  of 
action  unless  made  so  by  statute."  PoL 
Ck>de,  I  841.  "The  county,  being  a  ptrfitical 
division  of  the  state,  is  not  liable  to  be  sued, 
unless  special  authority  can  be  shown,  and  It 
Is  Incumbent  upon  the  person  filing  the  suit 
to  bring  his  case  within  the  legislative  au- 
thority upon  which  he  relies  to  bring  suit." 
Millwood  V.  De  Kalb  Co.,  106  6a.  747,  32  S. 
B.  677.  In  view  of  these  principles,  the  dec- 
laration in  this  case  ought  to  have  distinctly 
and  clearly  shown  that  the  bridge  complained 
of  was  a  public  bridge,  within  the  meaning  of 
the  law.  Furthermore,  as  held  by  this  court 
in  the  case  of  Bibb  and  Crawford  Cos.  r.  Dor- 
sey,  80  Oa.  72,  15  S.  B.  647,  and  hi  subse- 
quent cases,  the  act  approved  December  29, 
1888,  the  passage  of  which  was  essential  to 
any  recovery  against  a  county  in  the  first  in- 
stance, is  not  applicable  to  any  county  bridge 
erected  before  the  passage  of  that  act  This 
beSnfs  true,  there  could  be  no  liability  set 
forth  in  the  petition  without  an  allegation  that 
the  bridge  was  erected  after  the  passage  of 
that  act.  For  both  of  the  reasons  indicated, 
the  petition  was  fatally  defective,  and  was 
properly  dismissed  on  demurrer. 

Judgment  affirmed.  All  the  justices  oon- 
cnrrlng,  except  LUMPKIN,  P.  J.,  absent  on 
acconnt  of  sickness. 


BALDWIN  V.  BALDWIN. 
(Supreme  Court  of  Georgia.    Oct  SO,  1902.) 

PROCSBQINQ  FOR  ALIM0NT-8BRTICa  OF 
NOTICH. 

1.  The  provision  in  section  2467  of  the  Civil 
Code  for  three  days'  uotlce"  to  the  defendant 
lu  a  proceeding  for  alimony  instituted  under 
that  section  contemplates  personal  service  of  a 
written  notice.  Leaving  such  notice  at  the  de- 
fendant's most*  notorious  place  of  abode  is  in- 
sufficient  to  give  the  court  jurisdiction. 

(Syliabns  by  the  Court) 

Error  from  superior  court,  Gordon  county; 
A  W.  Pite,  Judge. 
Proceeding  by  Josephine  Baldwin  against 
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Thomas  Baldwin  for  alimony.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Starr  &  Brwln,  for  plaintiff  In  error.  W. 
R.  Rankin,  for  defendant  In  error. 

SIMMONS,  0.  J.  ▲  proceeding  for  alimo- 
ny was  Instituted  by  Josephine  Baldwin 
against  her  husband,  Thomas  Baldwin,  under 
section  2467  of  the  Civil  Code.  The  Judge 
granted  a  rule  nisi,  and  process  Issued.  The 
shericr  made  a  return  showing  that  he  had 
"served  Thomas  Baldwin,  by  leaving  a  copy 
of  the  within  petition  at  his  most  notorious 
place  of  abode."  When  the  case  came  on  for 
trial,  counsel  for  the  defendant  moved  "to 
dismiss  the  plaintiff's  cause  of  action  on  the 
ground  that  there  had  been  no  personal  serv- 
ice of  said  petition  on  defendant"  The  de- 
fendant did  not  appear  generally,  and  did  not 
waive  service.  The  Judge  overruled  the  mo- 
tion to  dismiss,  and,  after  hearing  evidence, 
entered  up  a  Judgment  against  the  defendant. 
Exception  Is  taken  to  the  refusal  to  dismiss 
the  plaintiff's  action. 

The  sole  question  to  be  determined  in  this 
case  is  whether  the  defendant  should  have 
been  served  personally,  or  whether  the  sub- 
stituted service,  by  leaving  a  copy  at  his 
place  of  abode,  was  sufficient  The  Code  sec- 
tion under  which  this  proceeding  was  insti- 
tuted provides  for  alimony  in  cases  where  the 
husband  and  wife  are  living  in  a  state  of 
separation,  and  there  is  no  suit  for  divorce 
pending.  Under  Its  provisions  the  Judge  may 
grant  alimony,  In  term  or  vacation,  "upon 
three  days'  notice  to  the  husband."  No 
method  of  giving  this  notice  is  prescribed. 
"The  general  rule  In  regard  to  the  service  of 
process  or  legal  notice  is  that  It  must  be 
served  personally  on  the  party  or  the  individ- 
ual in  question,  unless  some  other  mode  is 
especially  provided  for  that  purpose  by  stat- 
ute, or  has  been  otherwise  established  by  long 
and  recognized  practice  to  the  contrary."  19 
Enc.  PL  &  Prac  pp.  614,  620;  Wade,  Notice 
(2d  Ed.)  {{  1137  et  seq.,  1334  et  seq.  Our 
Civil  Code  (section  4985)  provides  that  'Qeav- 
ing  a  copy  at  the  defendant's  residence  shall 
be  a  sufficient  service,"  but  the  context  makes 
It  obvious  that  this  provision  is  applicable  to 
those  suits  and  proceedings  only  which  are 
triable  at  a  regular  term  of  the  court,  and 
can  have  no  application  to  a  summary  rem- 
edy, such  as  the  one  Invoked  in  the  present 
case.  Not  more  than  three  days'  notice  is 
requbred  In  such  a  proceeding  as  the  present 
—a  proceeding  which  involves  the  property 
and  the  liberty  of  the  defendant;  and,  when 
the  legislature  has  provided  for  notice  in 
terms  that  mean  personal  service,  it  cannot 
be  held  that  any  other  form  of  service  is  suffi- 
cient. Substituted  service,  by  leaving  the  no- 
tice at  one's  residence,  might  be  made  during 


the  defendant's  temporary  absence  from 
home;  and,  in  the  absence  of  a  legislative 
provision  to  that  effect  we  cannot  say  that 
such  service  would  give  the  court  Jurisdic- 
tion to  hear  and  determine  the  case  after 
three  days  had  expired.  The  Code  providea 
for  notice  to  the  defendant  snd  the  defend- 
ant himself  must  be  served  personally  with 
notice  befc^e  the  court  can  acquire  Jurisdic- 
tion to  proceed  with  the  case.  If  the  legis- 
lature desires  to  make  some  other  method  of 
service  sufficient  substituted  service  may  be 
provided  for  by  statute,  as  has  been  done  in 
ordinary  suits.  In  the  absence  of  such  a  stat- 
utory provision,  service  by  leaving  a  copy  of 
the  petition  at  the  defendant's  most  notorious 
place  of  abode  is  not  sufficient  Indeed,  It 
amounts  to  no  service  or  notice  at  all.  Hob- 
by V.  Bunch,  83  Ga.  1,  10  S.  B.  113,  20  Am. 
St  Rep.  301.  For  these  reasons,  we  think 
that  there  was  no  sufficient  notice  given  to 
the  defendant  and  that  the  Judge  erred  in 
overruling  the  motion  to  dismiss  the  plain- 
tiff's action.  The  subsequent  ruling  made  on 
a  traverse  of  the  sheriff's  return,  and  the  evi- 
dence Introduced  In  support  of  such  traverse, 
need  not  In  view  of  what  has  Just  been  de- 
cided, be  considered.  If  the  return  was,  on 
its  face.  Insufficient  there  was  no  need  to 
traverse  It  and  all  that  was  done  by  the 
court  after  overruling  the  motion  to  dismiss 
was  nugatory. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J,,  absent  on 
account  of  sickness. 


SOUTHERN  RT.  CO.  v.  BILL. 

(Sapreme  Court  of  Georgia.     Oct.  30.  1902.) 

RAILROADS— KILUNQ    STOCK— PRBSUUPTIONS. 

1.  The  killing  of  the  live  stock  b7  the  train 
of  the  plaintiff  In  error  being  admitted,  and 
the  presumption  being  against  the  company, 
this  court  is  not  prepared  to  say,  in  the  light 
of  the  entire  testimony,  the  verdict  of  the  jury, 
and  its  approval  by  the  presiding  Judge,  that 
this  presumption  was  so  clearly  overcome  as 
to  require  the  reversal  of  the  Judgment  of  the 
court  below,  overruling  the  motion  for  a  new 
trial  based  ou  the  general  grounds. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gordon  county; 
W.  M.  H^iry,  Judge. 

Action  by  3.  W.  Hill,  Jr.,  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Shumate  &  Maddox  and  Harkins  &  Dodd, 
for  plaintiff  in  error.  Starr  ft  Erwin,  for 
defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  3^  absent  on  account  9t 
sickness. 
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MORRISON  T.  WHITBSIDB. 
(Supreme  Court  of  Georgia.     Oct.  80,  1002.) 
QUITCLAIM     DBBD— AFTBR-ACQUIRBD    TITUB- 
ESTOPPEI<. 
1.  The  execution  and   delirery  of  an   instm- 
ment  in  writing  by  wliich  a  purchaser  of  land 
sold  under  a  tax  execution  released  aud  quit- 
claimed to  one  who  claimed  to  be  its  owner, 
made  within  the  period  in  which  the  law  gives 
to  the  owner  a  right  to  redeem  the  same,  the 
consideration  for  which  was  the  amoant  of  the 
tax,  with  interest  and  penalty  as  fixed  by  law, 
created  no  new  title  in  the  owner,  passed  no 
other  interest  of  the  maker  than  that  acquired 
under   the   tax   sale,    and   did   not  estop  such 
maker  from  thereafter  setting  up,  as  against 
the  grantee,  a  claim  to  the  laud  acquired  subse- 
quently to  the  execution  of  the  quitclaim  deed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dade  county; 
A.  W.  Fite,  Judge. 

Action  b7  W.  O.  Morrison  against  H.  L. 
Whiteside.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

B.  T.  Brock  and  J.  P.  Jacoway,  for  plain- 
tiff In  error.  Payne  8c  Payne,  for  defendant 
in  error. 

LITTLE,  J.  The  record  before  us  makes 
the  following  case:  Morrison  Instituted  an 
action  against  Mrs.  Whiteside  to  recover  a 
one-fourth  interest  in  lot  of  land  No.  62  In 
tbe  Tenth  district.  Fourth  section,  of  Dade 
county,  and  for  mesne  profits.  Defendant 
denied  that  the  plaintiff  held  title  to  any  part 
of  said  lot  and  alleged  that  he  was  not  en- 
titled to  possession.  It  appeared  that  James 
Oummings  was  the  common  grantor  of  each 
of  tbe  parties,  and  that  in  1887  he  conveyed 
tho  whole  of  tbe  lot  to  Hugh  Whiteside  and 
J.  M.  Tiumey,  and  that  on  February  26,  1898, 
Xumey  and  wife  conveyed  a  one-fourth  In- 
terest In  the  same  to  Morrison,  the  plaintiff. 
It  was  shown  on  the  part  of  the  defendant 
that  the  lot  of  land  in  question  was  offered 
for  sale  by  tbe  sheriff  of  Dade  county  under 
an  execution  issued  by  the  tax  collector  of 
that  county  against  the  lot  as  unretumed 
wild  land,  and  that  plaintiff  became  the  pur- 
chaser at  a  sale  which  was  held  In  August, 
1896,  and  that  on  August  27,  1896,  he  exe- 
cuted to  Mrs.  Whiteside,  the  defendant,  his 
quitclaim  deed  to  said  lot  Plaintiff  objected 
to  the  Introduction  of  the  deed  from  the 
sheriff  to  Morrison,  and  also  to  tbe  Introduc- 
tion of  the  tax  execution  which  accompanied 
the  deed;  tbe  grounds  of  objection  being 
that  the  execution  did  not  recite  that  tbe 
taxes  upon  the  land  were  due  and  unpaid. 
He  also  objected  to  the  admission  of  tbe 
deed  on  tbe  ground  that  it  recited  that  the 
land  had  been  advertised  for  SO  days,  where- 
as the  law  prescribes  that  such  advertise- 
nient  shall  be  made  for  90  days,  and  for  tbe 
reason  that  it  did  not  show  that  the  lot  had 
been  offered  for  lease,  nor  for  sale  in  frac- 
tional parts.  There  was  other  evidence  show- 
ing  that  the  advertisement  had   not  been 

f  L  See  Estoppel,  vol.  U,  Gent  Dig.  |  V». 


made  for  90  days.  From  the  evidence-  of 
the  plaintiff,  which,  so  far  as  appears  In  the 
record,  was  unchallenged  and  nncontrovert- 
ed.  It  appeared  that  the  sale  was  made  by 
tbe  sheriff  for  taxes  for  the  year  1896,  and 
that  after  tbe  sale,  and  purchase  by  the 
plaintiff,  the  defendant  through  her  agent, 
redeemed  from  him  the  land  so  sold,  claim- 
ing to  be  the  owner  of  a  part  <»r  the  whole 
of  the  lot;  that  in  consequence  thereof  he 
made  to  her  a  quitclaim  deed.  There  wa* 
uncontradicted  evidence  also  to  the  effect 
that  the  land  was  reasonably  worth  $1,000; 
that  It  was  not  wfld  land,  but  a  part  of  it 
was  cleared,  and  buildings  had  been  erected 
thereon;  and  that  it  had  been  cultivated  and 
the  buildings  erected  for  as  much  as  20 
years.  The  trial  Judge  directed  a  verdict  In 
favor  of  the  defendant  and  to  such  direc- 
tion, and  the  finding  of  the  Jury  In  accord- 
ance therewith,  Morrison  excepted. 

It  camtot  be  contested  that  undw  the  evi- 
dence which  appears  in  the  record,  the  plain- 
tiff, when  he  concluded-  his  evidence,  had 
made  a  prima  facie  case  to  recover  an  un- 
divided one-fourth  Interest  in  the  land.  It 
Is  claimed,  however,  that  this  right  of  re- 
covery was  defeated  by  the  exhibition  of  the 
quitclaim  deed  which  Morrison  had  made  to 
the  defendant  In  August  1896,  and  that  even 
if  Morrison  had  shown  that  he  acquired  tltie 
in  1898,  he  was  estopped  from  asserting  it 
against  the  defendant  Section  8600  of  the 
OlvU  (}ode  recognizes  and  declares  a  funda- 
mental mle  of  the  law  of  estoppel  when  it 
provides  that  the  maker  of  a  deed  cannot 
subsequentiy  claim  adversely  to  his  deed  un- 
der a  title  acquired  since  the  making  there- 
of. He  is  estopped  from  denying  his  right 
to  sell  and  convey.  As  a  corollary  to  the 
proposition,  counsel  for  the  defendant  in  er- 
ror cites  as  a  rule  laid  down  by  Mr.  Wasb- 
bnme.  In  his  treatise  on  Real  Property,  that 
"a  quitclaim  deed  passes  tbe  title  of  the  ven- 
dor as  effectually  as  it  could  with  covenants 
of  warranty."  To  meet  this  contention,  It 
was  Insisted  that  tbe  tax  sale  at  which  Mor- 
rison became  the  purchaser  was  void  for 
want  of  proper  advertisement;  that  the  land 
was  sold  as  wild  land,  when  it  really  was 
not;  and  that  the  conveyance  made  there- 
under carried  no  titie.  While,  for  a  number 
of  reasons.  It  appears  that  the  sale  was  ir- 
regular, and  not  made  In  accordance  with 
law,  and  that  no  titie  vested  in  Morrison 
under  the  deed  made  by  the  sheriff  In  1896, 
It  Is  not  necessary  that  this  point  be  con- 
sidered or  passed  upon,  for  the  reason  that 
tbe  question  Is  not  what  titie  Morrison  ac- 
quired by  the  sheriff's  sale,  but  whether  the 
quitclaim  deed  made  by  him  to  Mrs.  White- 
side in  1896  operated  as  an  estoppel  from  the 
assertion  by  him  against  the  defendant  of  the 
titie  which  he  acquired  In  1898,  without  re- 
gard to  whether  be  had  taken  any  titie  un- 
der the  tax  sale.  It  Is  conceded  that  the 
instrument  was.  In  form  and  effect  a  quit- 
claim by  Morrison  In  favor  of  Mrs.  White- 


Digitized  by  VjOOQIC 


rso 


42  SOUTB£AST£BN  HEFOBTBB. 


(Oa. 


side  to  the  land  In  question.  The  conten- 
tion made  that  a  quitclaim  deed  has  the 
;dame  effect  as  a  deed  of  conveyance  with 
covenants  of  warranty  Is  not  sound.  The 
rule,  as  stated  by  Mr.  Washbume,  as  will  be 
found  lu  the  third  volume  of  his  treatise 
on  Real  Property  (section  2239),  is  this,  the 
italics  being  ours:  "//  the  grantor  have  a 
title  to  the  land,  a  deed  of  quitclaim  is  just 
as  effective  to  pass  that  title  as  a  deed  with 
covenants  of  warranty."  The  rule  in  rela- 
tion to  estoppels  which  arise  from  former 
conveyances  Is  treated  by  the  same  author 
in  section  1815  of  the  same  volume.  After 
declaring  that  some  forms  of  conveyance 
operate  as  an  estoppel  against  those  wbo 
make  them,  he  says  in  section  1916:  "There 
are  various  reasons  why  a  deed  of  simple 
release  passes  only  such  Interest  or  estate  as 
the  releaser  has  at  the  time,  and  never  oper- 
ates by  way  of  estoppel  to  convey  any  in- 
terest which  he  may  afterwards  acquire." 
And  from  a  number  of  adjudicated  eases 
and  law  writers  he  announces  the  doctrine 
to  be  this  In  section  1917:  "In  one  sense  a 
deed  of  acquittance  or  release  may  be  said 
to  be  an  estoppel,  as  it  is  a  valid  and  final 
bar  to  ail  existing  claims,  and  all  the  poe- 
Elbilltles  arising  from  previous  contracts  of 
which  it  Imports  a  relinquishment,  [but]  it 
cannot  affect  rights  of  wliicb  the  foundation 
Is  laid  afterwards."  Mr.  Devlin,  in  note  1 
to  section  27  of  the  first  volnme  of  his 
treatise  on  the  Law  of  Deeds,  cites  numer- 
ous cases  which  on  examination  liave  been 
found  to  support  the  principles  which  he  an- 
nounces in  the  following  language:  "A  quit- 
claim deed  purports  to  release  and  quitclaim 
only  whatever  Interest  the  grantor  poBaesses 
at  the  time.  By  the  nse  of  this  form  of 
conveyance  he  does  not  thereby  affirm  the 
possession  of  any  title,  and  is  not  precluded 
from  subsequently  acquiring  a  valid  title,  and 
from  attempting  to  enforce  it;  and,  con- 
versely, a  grantee  in  a  quitclaim  deed  may 
deny  that  he  received  any  estate  by  the 
deed."  In  Johnson  v.  WiUlams,  37  Kan.  179, 
14  Faa  537,  1  Am.  St.  Rep.  231,  the  court 
expressly  ruled  that  "a  quitclaim  deed  will 
not  estop  the  maker  thereof  from  afterwards 
purchasing  or  acquiring  an  adverse  title  or 
interest, .  and  holding  It  as  against  his  gran- 
tee,"/or  which  proposition  a  number  of  cases 
are  cited.  See,  also,  Bruce  v.  Luke.  9  Kan. 
201,  12  Am.  Rep.  491.  It  being  conceded 
that  the  Instrument  relied  on  to  work  an  es- 
■  toppel  in  this  case  la  in  the  form  of  a  release 
or  quitclaim  deed.  It  would  seem  that  the 
contention  of  the  defendant  cannot  prevail. 

There  Is,  however,  another  equally  as  good 
reason  why  Morrison  would  not  be  estopped 
by  the  quitclaim  deed  to  Mrs.  Whiteside.  It 
Is  practically  conceded— certainly  not  denied 
—that  the  execution  of  that  Instrument  was 
brought  about  by  an  application  of  Mrs. 
Whiteside  to  redeem  the  land  which  Mor- 
rison had  bonght  at  the  tax  sale.  Whether 
It  be  true  that  she  was  so  Uitereated  in  It 


as  owner  as  to  have  this  right  Is  not  the 
question,  because  the  evidence  shows  that 
she  represented  herself  to  be  the  owner.  In 
whole  or  in  part,  and,  as  such  owner,  claim- 
ed the  right  of  redempticm.  Consequently 
she  would  not  now  be  heard  to  question  her 
ownership.  Having  a  claim  on  the  land  as 
owner,  she  had  the  right  to  redeem  on  pay- 
ment to  the  purchaser  of  the  amonnt  of  tax, 
the  Interest,  and  the  penalty  which  the  law 
fixes.  Not  only  so,  but,  even  if  Morrison 
acquired  a  title,  it  was  in  subordination  to 
this  right  of  Mrs.  Whiteside;  and,  nntU  the 
expiration  of  the  period  which  the  law  fixes 
In  which  she  might  exercise  this  right,  h« 
title  as  owner  was  not  devested-  The  pur- 
chase by  Morrison  gave  him  an  Inchoate 
right  to  the  land,  which  would  not  ripen  into 
absolute  title  until  the  expiration  of  the  time 
during  which  Mrs.  Whiteside  had  the  right 
to  defeat  It  by  redemption.  If  these  propo- 
sitions are  correct,  then  It  was  the  legal  duty 
to  accept  the  amount  which  the  law  fixed, 
on  tender  of  the  same  by  Mrs.  Whiteside. 
Hence,  to  such  acceptance  his  Inchoate  right 
acquired  by  the  purchase  was  extinguished, 
and,  as  a  matter  of  law,  Mrs.  Whiteside  be- 
came entitled  to  have  from  Morrison  evi- 
dence of  that  extinguishment  In  this  case 
It  came  in  the  form  of  a  quitclaim  deed. 
By  the  execution  of  such  an  instrument. 
Morrison  conveyed  no  title  to  Mrs.  White- 
side. He  had  none.  It  was  already  vested 
In  her,  and  the  effect  of  the  tax  sale  was 
one  to  defeat  It,  If  she  failed  to  redeem. 
Judge  Cooley,  in  his  work  on  Taxation  (page 
542),  says,  when  treating  on  this  subject: 
"The  purchaser  has  no  title  to  the  land  un- 
til the  time  for  redemption  has  expired.  He 
has  conEiequently  no  constructive  possession 
of  the  premises,  and  no  more  right  to  go 
upon  and  make  use  of  them  than  any  stran- 
ger to  the  title  would  have."  Again,  the 
same  author,  on  page  543  of  the  same  work, 
says:  "Redemption  gives  no  new  title.  It 
simply  reeves  the  land  from  the  sale  which 
had  been  made."  And.  "If  the  purchaser  bad 
any  other  title  or  Interest  in  the  land  be- 
sides that  redeemed  from,  it  remains  entire- 
ly unaffected.  His  ajcceptance  of  the  re- 
demption money  cannot  estop  him  from  set- 
ting It  up  and  relying  upon  It"  Mr.  Black, 
In  section  348  of  his  work  on  Tax  Titles, 
declares:  "The  privilege  of  redemption,  thai, 
is  an  act  of  grace,  affording  the  taxpayer  a 
last  chance  to  retrieve  his  misfortunes,  re- 
pair his  negligence,  or  correct  his  mistake. 
If  accomplished  with  a  due  regard  to  aU  the 
requirements  of  the  statute.  It  wiU  annihilate 
the  interest  of  the  tax  purchaser,  expunge 
the  Incumbrance  of  the  tax,  and  restore  the 
estate  to  the  position  It  would  have  occupied 
had  the  tax  been  paid  when  due."  The  same 
author,  in  section  377  of  the  same  work,  de- 
clares, on  authority,  that  "where  a  tax  pur- 
chaser, upon  dalm  of  a  right  to  redeem,  con- 
veys or  assigns  the  legal  title  to  the  claim- 
ant, on  receiving  the  amount  of  the  redemp- 
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tlon  money,  the  transaction  la  a  redemption, 
and  the  oonreyance  or  asaignmeat,  as  such, 
passes  no  title."  In  the  case  of  Ivey  ▼•  Grif- 
fin. 84  Ga.  689.  21  S.  E.  700,  this  court  ruled 
that  "one  who,  as  owner,  redeems  land  sold 
for  taxes,  within  the  time  limited  by  law, 
acquires  no  title  to  the  land  by  reason  of 
^the  act  of  redemption  of  a  conveyance  made 
to  him  founded  upon  and  recognizing  his 
right  to  redeem."  Elo,  by  the  execution  of 
the  conTeyance  In  this  case,  Mrs.  Whiteside 
acquired  no  more  title  than  she  had  before. 
If  she  acquired  none,  Morrison  passed  non& 
As.  to  the  latter,  the  effect  of  the  Instrument 
was  to  extinguish  an  Inchoate  right  which 
before  that  time  he  held  by  his  purchase  at 
the  tax  sale.  The  conclusion  la  Inevitable 
that  this  Is  not  the  kind  and  character  of  a 
deed  which  precludes  the  maker  from  there- 
after asserting  a  claim  to  the  property  sold, 
under  a  title  acquired  subsequent  to  Its  exe- 
cution. Inasmuch  as  the  plaintiff  in  the 
trial  of  the  case  was,  under  the  evidence  as 
it  appears  In  the  record,  entitled  to  recover 
an  undivided  one-fourth  interest  in  the  land, 
and  as  the  defenses  thereto  were  not  suffi- 
cient In  law  to  bar  this  right,  the  trial  Judge 
erred  In  directing  a  verdict  for  the  defend- 
ant 

Judgment  reversed.  All  the  Justices  con- 
curring, except  J^UMPKIN,  P.  J^  absent  on 
account  of  sickness. 


ELROD  T.  GROVES  at  al. 
(Supreme  Court  of  Georgia.    Oct.  30,  1902.) 

TAX  BALB— RlCnrrS  OF  PURCHABBR. 

1.  The  porcbaser  of  land  at  a  tax  sale  Is  not 
«ntitl(>d  to  be  placed  in  posaeasion  ontU  after 
the  time  for  redemption  has  expired. 

(gynabns  by  the  Court) 

Error  from  superior  court,  Murray  county; 
A.  W.  Flte,  Judge. 

Action  by  D.  M.  Blrod  against  W.  O. 
Orovea  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

S.  T.  Gourdlne  and  B.  J.  ft  J  McCamy, 
for  plaintiff  in  error.  O.  N,  King,  for  defend- 
ants In  error. 

COBB,  J.  This  -was  a  suit  upon  a  sher^ 
UTs  bond.  The  petition  alleged  that  the 
sheriff  had  levied  a  tax  execution  upon  a 
tract  of  land,  and  had  sold  the  same  in  the 
manner  prescribed  by  law,  and  that  after 
the  sale,  and  before  the  time  for  redemption 
bad  expired,  the  sheriff  had  ejected  the  de- 
fendant In  the  tax  execution  from  the  prem- 
ises, and  placed  the  purchaser  at  the  tax 
sale  in  possession.  It  was  alleged  that  this 
constituted  a  breach  of  the  bond.  The  de- 
fendants demurred  to  the  petltlou  upon  the 
ground  that  imder  the  law  of  this  state  it 
was  the  duty  of  the  sheriff,  upon  the  appli- 
cation of  the  purchaser  at  the  tax  sale,  to 
place  him  in  possession  of  the  property  at 


any  time  after  the  sale  had  taken  place  and 
a  deed  had  been  delivered.  The  judge  sus- 
tained the  demurrM'  and  dismissed  the  ease. 
The  plaintiff  excepted. 

What  effect  has  a  tax  sale  of  land  upon  the 
title  to  the  property  and  the  right  of  posses- 
sion? Is  the  right  of  the  purchaser  to  the 
possession  of  the  property  postponed  until 
after  the  time  for  redemption  has  expired? 
In  the  case  of  Jones  v.  Johnson,  60  6a.  260, 
It  was  distinctly  ruled  that  the  rents  ac- 
cruing during  the  period  allowed  for  redemp- 
tlou  belonged  to  the  owner,  and  not  to  the 
purchaser  at  the  tax  sale.  It  is  true  that  that 
case  was  dealing  with  a  tax  sale  had  under 
the  provisions  of  a  municipal  charter,  but 
the  principle  in  such  a  case  la  equally  con- 
trolling In  a  case  arising  under  a  sale  had  un- 
der the  general  tax  laws  of  the  state.  It  was 
said  in  that  case  that  for  a  year  the  purchas- 
er at  a  tax  sale,  has  no  absolute  title,  but  a 
defeasible  or  conditional  title  only.  In  La- 
mar V.  Sheppard,  84  Ga.  661,  567,  10  S.  B. 
1084,  it  was  said  that  the  owner  bad  a  legal 
right  to  occupy  the  premises  during  the  first 
year  after  a  tax  sale  without  paying  rent. 
While  the  question  as  to  who  was  entitled 
to  imssesslon  was  not  directly  involved  in 
the  case  last  referred  to,  it  Is  at  least  settled 
by  the  ruUngs  in  the  two  cases  that  the 
owner  is  entitled  to  the  rents  during  the 
time  allowed  for  redemption.  If  this  Is  true, 
it  would  seem  to  follow  that  the  owner  is 
entitled  to  the  possession  during  that  time. 
The  right  to  collect  rents  from  one  in  actual 
possession  necessarily  carries  with  it  the 
right  to  determine  who  shall  be  the  possessor 
during  the  time  for  which  the  rents  are  col- 
lected. If  the  owner  can  during  the  period 
allowed  for  redemption  place  a  tenant  in  pos- 
session, certainly  the  owner  can  himself  be 
the  possessor  during  that  tlm&  Judge  Cool- 
ey  says:  "The  purchaser  has  no  title  to  the 
land  until  the  time  for  redemption  has  ex- 
pired. He  has  consequently  no  constructive 
possesslou  of  the  premises,  and  no  more 
right  to  go  upon  and  make  nse  of  them  than 
any  stranger  to  the  title  would  have.  His 
entry  upon  the  premises  would  be  a  trespass 
upon  the  possession,  actual  or  constructive, 
of  the  owner,  who  might  recover  against  him 
for  auy  Injury  committed."  Cooley,  Tax'n, 
p.  642  (11).  See,  also,  BUck,  Tax  Tit  {| 
169,  171;  26  Am.  &  Eng.  Ena  Law  (1st  Ed.) 
p.  716;  Hibbard  v.  Brown,  61  Ala.  468; 
Shalemiller  v.  McCarty,  65  Pa.  186;  Mayo 
V.  Woods,  31  Cal.  2C9;  Morrison  v.  White- 
side (this  day  decided)  116  6a.  — ,  42  8.  E. 
729.  Our  Code  provides  that  the  officer  sell- 
ing at  tax  sales  "has  the  authority  to  put 
purchasers  in  possession  of  land  sold,  as  in 
other  cases."  PoL  Code,  |  914.  Under  the 
general  law  of  this  state,  when  real  estate 
Is  sold  by  the  sheriff  or  other  officer,  it  is 
provided  that  the  officer  conducting  the  sale 
may  put  the  purchaser  in  possession;  and 
ordinarily  the  purchaser  at  such  a  sale  ac- 
quires tlie  right  to  be  placed  in  possession 
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by  the  officer  immediately  upcm  paying  tbe 
amount  of  Us  bid,  and  receiving  a  deed  from 
the  officer  conducting  the  sale.  It  la  argned 
from  this  that,  under  the  section  of  the 
Political  Ck)de  above  quoted,  the  purchaser  at 
a  tax  sale  Is  entitled  to  Immediate  possession 
if  he  demands  it.  We  do  not  think  this  a 
proper  construction  to  be  placed  upon  that  sec- 
tion. Properly  construed,  that  section  simply 
means  that  the  officer  selling  at  a  tax  sale 
la  authorized  to  put  the  purchaser  In  pos- 
session of  the  land  sold  in  the  same  man- 
ner In  -which  other  purchasers  at  Judicial 
sales  are  put  in  possession,  whenever  such 
purchaser  Is  entitled,  under  the  law,  to  the 
possession  of  the  land.  This  section  does  not 
purport  to  fix  the  rights  of  the  purchaser, 
but  simply  to  give  blm  an  appropriate  rem- 
edy whenever  he  is  entitled  to  demand  pos- 
session of  the  property  bought. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sicknesa 


OUMMINGS  ▼.  MONTAOUB  et  al. 

(Supreme  Oonrt  of  Oeorgia.     Oct.  SO,  1902.) 

rORBiaN  BTATnTSB-PLOAOINO. 

1.  Where  a  plaintiff  relies  for  his  right  of 
action  and  recovery  npon  the  provisions  of  a 
staKite  of  another  state,  that  statute  must  be 
pleaded. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dade  ooanty; 
A.  W.  Fite,  Judge. 

Action  by  Thomaa  Cummlngs  against  T.  O. 
Montague  and  another.  Demurrer  to  the 
petition  was  sustained,  and  plaintiff  brings 
error.    Affirmed. 

J.  P.  Jacoway,  by  R.  J.  McCamy,  fOr  plain- 
tiff in  error.  3.  H.  McLean,  for  defendants 
in  error. 

SIMMONS,  O.  J.  Suit  to  recover  damages 
for  malicious  prosecution  was  brought  by 
Cummlngs  against  Montague  and  Bush.  The 
petition  was  demurred  to,  and  the  demurros 
sustained.    To  this  the  plalntlfl  excepted. 

The  petition  alleged  that  the  damages  had 
been  caused  by  the  defendants'  causing  pro- 
cess of  garnishment  to  be  served  upon  cer- 
tain creditors  of  the  plaintiff  tn  Tennessee, 
in  violation  of  the  laws  of  that  state;  the 
defendants  loiowing  at  the  time  that  plaintiff 
had  in  the  same  county  ample  property,  sub- 
ject to  execution,  to  have  satisfied  the  claims 
against  liim.  One  of  the  grounds  of  demur- 
rer was  that  the  petition  stated  no  cause  of 
action,  and  another  that  it  did  not  allege 
wherein  the  garnishment  was  Wrongful. 
Tested  by  the  laws  of  Georgia,  we  are  clear 
that  no  action  was  set  forth.  There  is  no 
reason,  in  this  state,  why  a  claim  may  not  be 
collected  by  garnishment,  regardless  of  the 
existence  of  tangible  leviable  property  of  the 
debtor  in  the  same  jurisdiction.  (SamlsluDent 
is  a  purely  statutory  remedy  (Rood,  Qamlsh. 


i  8),  and,  unless  the  statute  restricts  Its  nss 
to  cases  where  the  debtor  has  no  property 
subject  to  levy  and  sale,  such  restriction  does 
not  exist  There  Is  no  such  statutory  restric- 
tion In  Georgia,  and  under  the  Georgia  laws 
the  petition  set  forth  no  cause  of  action.  The 
petition  seems,  however,  to  have  been  based. 
upon  the  laws  of  Tennessee,  and  In  the  brief 
of  the  plaln^ff  in  error  a  Tennessee  statute 
is  set  out  Under  this  statute  It  would  seem 
that  resort  to  garnishment  should  not  be  had 
If  there  can  be  found  In  the  county  property 
of  the  debtor  sufficient  to  satisfy  the  execu- 
tion. No  such  statute  was  set  out  or  referred 
to  in  the  petition.  There  was  a  general 
statement  that  the  garnishments  "were  In 
violation  of  the  laws  of  the  state  of  Tennes- 
see," but  no  statement  as  to  what  those  laws 
were,  nor  wherein  they  had  been  violated. 
If  the  plaintiff  wished  to  base  his  suit  upon  a 
Tennessee  statute,  that  statute  should  bave 
been  pleaded.  The  courts  of  (3eorgla  cannot 
take  judicial  cognisance  of  the  statutes  of  a 
foreign  state,  and,  within  the  meaning  of  this 
rule,  the  other  states  of  this  country  are  for- 
eign. When  the  statute  of  such  a  state  Is 
relied  upon,  it  must  be  pleaded  and  proved. 
Just  as  any  essential  fact  of  which  the  court 
cannot  take  Judicial  notice.  See  Bolton  y. 
RaUway  Ca,  83  Ga.  659,  10  S.  B.  SS2.  There 
was  nothing  In  the  petition  to  give  informa- 
tion of  the  statute  relied  upon  in  the  plain- 
tiff in  error's  brief,  and  the  demurrer  to  the 
petition  was  properly  sustained. 

Judgment  alBrmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  aa 
account  of  sickness. 


BAGWELL  et  al.  T.  JOHNSON. 

(Supreme  Court  of  Georgia.    Oct  80,  1902.) 

ACnONS-PAKTIES— BQunr. 

1.  A  person  against  whom  no  charge  vt 
wrongdoing  is  made,  and  who  is  not  shown  to 
have  any  interest  in  the  outcome  of  a  caae, 
cannot  properly  be  joined  as  a  codefendant  with 
another  who  is  alleged  to  have  perpetrated  a 
fraud  upon  the  plaintiff. 

2.  He  who  seeks  equitable  relief  mast  come 
into  court  with  clean  nauds,  and  one  who  con- 
fesses to  have  voluntarily  conspired  with  an- 
other to  defeat  a  creditor  of  the  latter  cannot 
be  heard  to  complain  that  hia  partner  in  the 
fraudulent  enterprise  did  not  keep  faith  wltli 
him,  but  victimized  him  also. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Murray  county; 
A.  W.  Flte,  Judge. 

Action  by  J.  E.  Johnson  against  B.  W.  Bag- 
well and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

John  W.  Akin,  O.  L.  Henry,  and  Jones  & 
Martin,  for  plaintiffs  In  error.  O.  N.  King 
and  R.  J.  &  J.  McCamy,  for  defendant  in  er- 
ror. 

FISH,  J.  The  assignment  ot  «ror  made 
In  the  bill  of  exceptions  sued  out  in  this 

T  t.  Bm  Equity,  vol.  »,  CMC  Dig.  H  IK.  1K> 
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to  that  the  trial  Judge  overruled  a  demurrer 
to  the  plaintlfTa  petition.  He  relied  as  a 
basis  for  the  relief  therein  prayed  u^on  the 
following  allegatloDB  of  fact:  On  or  about  the 
last  of  March,  1001,  he  purchased  from  Bag- 
weU  a  certain  tract  of  land,  consisting  of  S^ 
acres;  girhig  to  the  latter  five  notes  covering 
the  purchase  price  of  the  property,  and  re- 
ceiving from  him  a  bond  for  titles.  Subse- 
quently Bagwell  came  to  plalntltT  and  said  to 
him  that  "he  wanted  him  to  do  him  a  favor; 
that  he  had  signed  a  note  for  a  man  back 
where  he  came  from,  and  he  was  afraid  that 
he  was  going  to  have  it  to  pay,  and  didn't 
think  he  should  have  to  pay  it,  and  that  he 
wanted  a  little  time,  and  that  he  wanted  to 
get  him  to  let  him  take  np  the  bond  for  titles 
that  he  had  made  him,  and  give  him  back  his 
notes,  and  that  he  would  make  a  deed  to  his 
wife  to  said  property,  and  have  her  to  make 
him  a  txtnd;  and  he  (Johnson)  conld  execute 
the  notes,  making  them  payable  to  his  ^e. 
The  said  Johnson  and  Bagwell  being  the 
warmest  friends,  and  he  having  the  utmost 
confidence  in  said  Bagwell,  and  believing  that 
he  would  do  Just  what  he  said  he  would, 
readily  agreed  to  allow  the  change  made  as 
requested."  So  soon  as  Bagwell  obtained 
plaintiff's  consent  to  this  arrangement,  the 
former  remarked  that  in  order  to  make  plain- 
tiff "perfectly  easy,"  and  to  let  him  know 
that  he  (Bagwell)  meant  to  treat  him  "per^ 
fectly  right"  he  had  "drawn  a  little  instru- 
ment of  writing"  to  be  signed  by  plaintift, 
himself,  and  his  wife,  to  the  effect  that, 
"should  the  trade  not  again  occur,"  she  would 
deed  plaintiff  "five  acres  of  her  land."  Re- 
plying that  "that  was  kind"  on  the  part  of 
Bagwell,  plaintiff  "at  once  signed  the  Instru- 
ment of  writing,"  a  copy  of  which  is  as  fol- 
lows: "Georgia,  Murray  Connty.  This  is  an 
indenture  made  between  B.  W.  &  S.  J.  Bag- 
well, of  the  first  part,  and  J.  B.  Johnson,  as 
party  of  the  second  part  Whereas,  the  said 
B.  W.  Bagwell  and  J.  E.  Johnson  have  this 
day  recanted  a  certain  trade  on  reel  estate 
for  the  purpose  of  otherwise  arranging  said 
trader  having  tamed  back  to  each  other  pa- 
pers in  said  trade,  for  reasons  better  known 
to  ourselves:  Now,  to  fully  satisfy  the  said 
J.  E.  Johnson,  I,  8.  J.  Bagwell,  agree  to  deed 
the  said  J.  E.  Johnson  five  acres  of  my  land, 
provided  said  trade  is  not  again  made.  Bald 
five  acres  is  to  be  deeded  to  him  without  cost 
to  the  said  J.  B.  Johnson,  in  event  the  trade 
falls  to  again  occur;  and,  shall  the  trade  above 
mentioned  be  well  and  satisfactorily  made 
again,  this  contract  to  be  void;  otherwise  of 
full  effect  This  May  8,  1901."  This  writing 
bore  the  signature  of  Bagwdl,  who  also  sign- 
ed his  wife's  name  thereto,  without,  as  plain- 
tiff afterwards  learned,  any  authority  from 
her  to  do  so.  Some  time  in  June,  1901,  plain- 
tiff ascertained  that  Bagwell  "was  making 
some  Improvements  on  the  property  that  he 
bad  bought  from  him,  [and]  this  being  un- 
natural, he  thought  that  he  bad  best  see  said 
Bagwell,  and  have  his  bond  made,  and  give 


his  notes  to  Mrs.  8.  J.  BagwelL"  The  plain- 
tiff accordingly  went  to  Bagwell,  who  "told 
him  they  would  fix  the  matter  up  any  day"; 
but  as  Bagwell  did  not  take  any  steps  to  do 
so.  plaintiff  waited  several  days,  and  then 
"mentioned  the  matter  again,  and  then  the 
third  time,  and  was  put  off  without  the  pa- 
pers. Boon  after  this,  he  had  C.  N.  King  to 
approach  said  Bagwell,  as  a  firlend  to  both 
parties,  to  see  if  he  could  get  the  matter  ad- 
Justed;  and  said  Bagwell  refused  to  make 
deed  to  his  wife  to  said  land,  and  have  her  to 
make  bond  for  titles  to  said  Johnson,  but  In- 
stead, offered  to  have  his  wife  make  said 
Johnson  a  deed  to  five  acres  of  land  that  the 
said  Johnson  had  never  before  heard  of,  and, 
on  Inquby,  learned  that  said  land  was  situat- 
ed somewhere  east  of  Spring  Place,  and  not- 
worth  more  than  one  dollar  per  acre.  The 
only  land  spoken  of  to  said  Johnson  being  the 
plot  and  the  other  land  contiguous  to  that  pur- 
chased from  said  Bagwell,  and  being  a  part 
of  the  same  tract  which  contiguous  land  said 
Bagwell  had  offered  to  sell  him  at  the  time 
he  purchased  the  3%  acres,"  it  was  not  until 
Bagwell  refused  to  do  more  than  Just  stated 
that  plaintiff  "saw  that  he  had  been  defraud- 
ed out  of  his  home."  He  "has  since  learned 
that  the  said  Bagwell  had  made  to  his  wife, 
by  A.  Li.  Keith,  a  paper  purporting  to  be  a 
deed  to  her,"  covering  the  land  which  Bag- 
well proposed  to  bare  bis  wife  convey  to 
plaintiff;  but  this  paper  was  not  recorded, 
and  he  had  no  notice  as  to  Ita  contents.  The 
said  Bagwell  knew  "all  the  time  that  your 
petitioner  was  in  the  dark,"  and  believed  that 
"this  6  acres  of  land  mentioned  was  the  tract 
which  he  had  purchased  and  enough  around 
it  to  make  B  acres,  and  that  the  extra  1^ 
acres  were  put  up  as  a  forfeit  with  the  bat 
ance,  if  they  failed  to  comply  with  the  agree- 
ment" He  "signed  said  written  agreement 
under  fraudulent  representations  of  said  B. 
W.  Bagwell  as  to  his  purposes  for  wanting 
the  change  made  In  the  trade,"  who  withheld 
"the  real  tacts  as  to  what  his  wife  should 
deed,"  and  whose  true  Intention  was  to  wrong 
plabitiff  "out  of  his  land,  which  he  bad  in 
good  fiilth  purchased."  These  "were  all 
latent  facts  which  should  have  been  disclosed; 
and,  had  they  been  disclosed,"  plaintiff,  who 
"had  no  other  purpose  in  signing  said  writing 
but  to  favor  said  Bagwell,"  would  not  have 
signed  the  same.  This  "instrument  was  not 
signed  by  Mrs.  S.  J.  Bagwell,  but  was  signed 
by  B.  W.  Bagwell  without  proper  authority 
of  law,  and  hence  she  could  not  be  required 
to  make  deed  to  any  land  under  said  con- 
tract." Plaintiff  stands  "ready  to  execute 
notes  as  per  his  contract  and  will  when  a 
bond  for  titles  has  been  made  to  him  from 
B.  W.  &  S.  J.  Bagwell,  as  the  court  may  dl- 
rect"  The  prayers  of  the  petition  were  "(1) 
that  the  said  B.  W.  Bagwell  be  required  to 
execute  bond  for  titles  to  said  Johnson  as 
per  original  contract  and  that  should  said 
B.  W.  Bagwell  have  made  deed  to  the  lands 
In  dispute  to  his  wife  In  pursuance  to  hia 
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agreement  with  the  gatd  Johnson,  that  the 
same  be  decreed  Toid;  (2)  that  should  the 
court  believe,"  after  bearing  the  evidence, 
that  Bagwell  "was  authorized  to  sign  said 
written  agreement  for  his  wife,  and  there  was 
no  fraud  on  the  part  of  said  Bagwell,  then 
the  said  Mrs.  S.  3.  Bagwell  be  required  to 
make  bond  for  titles  for  the  land  so  formerly 
conveyed  by  said  B.  W.  Bagwell  to  your  pe- 
titioner, and  that  all  the  terms  be  compiled 
with  as  In  said  former  contract";  (3)  that  the 
defendants  "be  required  to  imy  such  damages 
as  may  seem  reasonable,  not  less  than  fifty 
dollars  as  attorney's  fees";  and  (4)  that  they 
be  required  to  produce  In  court  "the  deed 
made  by  A.  L.  Keith  to  Mrs.  S.  J.  Bagwell, 
and  also  *  *  *  all  the  deeds  which  they 
have  to  the  premises  In  dispute."  The  de- 
murrer filed  by  the  defendants  was  based  on 
several  grounds,  only  two  of  which  need  be 
noticed.  They  were  (1)  that  the  plaintiff  does 
not.  In  his  petition,  allege  "any  act  of  Mrs. 
Bagwell  that  entitles  him  to  complain  against 
her,"  and  accordingly  there  is  a  misjoinder  of 
parties  defendant;  and  (2)  that  his  "petition, 
on  Its  face,  shows  that  he  surrendered  what- 
ever rights  he  had  under  the  trade  volun- 
tarily, and  for  the  distinct  and  avowed  pur- 
pose of  aiding  the  defendant  B.  W.  Bagwell 
In  hiding  his  property  from  his  creditors,  and 
that  he  could  not  be  heard  In  a  court  of  equity 
to  complain,  because  be  comes  with  imdean 
hands." 

1.  As  has  been  seen,  the  plaintiff  distinct- 
ly alleged  In  his  petition  that  Mrs.  BagweU 
did  not  sign  Om  written  instrument  therein 
set  forth,  tmt  that  her  husband  signed  her 
name  thereto  "without  proper  authority  of 
law,  and  hence  she  could  not  be  required  to 
make  deed  to  any  land  under  said  contract" 
In  other  words,  the  plaintiff  admitted  that  she 
bad  never  entered  into  any  contract  with  him 
respecting  the  land  in  controversy,  and  was 
not  bound  by  the  terms  of  that  writing.  It  is 
further  to  be  noted  that  he  does  not  charge 
her  with  having  any  connection  wlUi  the  al- 
leged fraud  perpetrated  upon  blm  by  her  hus- 
band, or  allege  that  she  has  been  guilty  of 
any  wrongdoing  whatsoever.  Indeed,  Uie 
plaintiff  does  not  undertake  to  say  that.  In 
point  of  fact,  Bagwell  has  deeded  the  land  to 
bis  wife,  or  tbat  she  Is  asserting  any  interest 
therein.  Why,  then,  she  should  have  been 
Joined  with  her  husband  as  a  party  defmd- 
ant,  we  are  unable  to  conceive.  Certain  It  is 
that,  under  the  facts  disclosed  by  the  plain- 
tiff's petition,  he  Is  not,  as  against  Mrs.  Bag- 
well, entitled  to  any  of  the  rdlef  for  which 
he  prays. 

2.  Nor  can  he  proporly  be  permitted  to 
maintain  bis  action  as  against  B.  W.  Bag- 
welL  There  la  no  allegation  tiiat  the  repre- 
sentations made  by  the  latter  to  the  effect 
tbat  he  had  "slgrned  a  note  for  a  man  back 
where  he  came  from,  and  he  was  afraid  that 
he  was  going  to  have  It  to  pay,"  and  there- 
fore wished  to  place  his  property  beyond  the 
reach  of  the  bolder  of  that  note,  wen  ttia«, 


and  that  Bagwell  merely  made  these  repre- 
sentations in  order  to  deceive  the  plaintiff  and 
perpetrate  a  fraud  upon  blm  alone.  Even  If 
snch  an  allegation  had  been  made,  we  do  not 
say  that  the  plaintiff  would  then  be  entitled 
to  the  relief  sought.  As  presented  by  the 
petition.  It  Is  to  be  presumed  that  this  Is  sim- 
ply a  case  where  two  persons  complotted  to 
hinder,  delay,  and  defeat  a  creditor  of  one  of 
them,  with  the  result  that  one  of  the  wrong- 
doers himself  falls  a  victim  to  the  wiles  of 
the  other.  In  all  such  cases  this  court  has 
uniformly  held  that  no  relief  can  be  afforded 
the  victimized  wrongdoer,  but  that  the  xiar- 
tles  are  to  be  left  as  they  stand.  See  Heine- 
man  T.  Newman,  65  Ga.  262,  21  Am.  Rep. 
279,  Flewellen  v.  Fontaine,  58  Ga.  471,  and 
Parrott  v.  Baker,  82  Ga.  365,  9  S.  B.  1068,  for 
Instances  In  point.  Furthermore,  the  present 
case  calls  for  an  application  of  the  rule  stated 
to  Sandeford  v.  Lewis,  68  Ga.  482,  that  "he 
who  seeks  equitable  relief  must  come  with 
clean  hands  and  without  laches."  Th»  plain- 
tiff occupies  the  position  of  a  confessed  wrong- 
doer. In  that  he  willingly  and  knowingly  enter- 
ed Into  a  scheme  whereby  a  fraud  was  to  be 
perpetrated  upon  a  creditor  of  Bagwell.  The 
plalntlfTs  petition  discloses  that  his  intent 
was  fraudulent,  and  that  he  was  influenced 
not  only  by  ties  of  friendship  existing  be- 
tween Bagwell  and  himself,  but  by  the  hope 
and  expectation  tbat  he  would  probably  gain 
by  the  transaction  precisely  1%  acres  of  land. 
His  ready  assent  to  the  proposition  tbat  be 
should  surrender  his  bond  for  titles,  and  Mi- 
ter into  a  colorable  transaction  wltb  Mrs. 
Bagwell  whereby  she  should  pretend  to  resell 
the  land  to  him,  was  pnrely  voluntary  and 
without  any  justifiable  excuse.  Accordingly 
be  has  no  standing  whatever  In  a  court  of 
equity,  but  must  be  left  to  pursue  whaterer 
legal  remedies,  if  any,  he  can  hivok& 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J,,  abseBt  oa 
account  of  sickness. 


CANNON  T.  HUNT. 
(Supreme  Court  of  Georgia.    Oct.  80,  002.) 

BUILDING  CONTRACTS-TBCHNICAI,  TBRMS— 
PAROL,  EXPLANATION  —  CONTRACTOR'S  DO- 
TIES  —  SUBSTITUTION  OP  MATERIALS  —  BVI- 
DBNCB-RKLBVANCT— WAIVBR. 

1.  Where  a  contract  with  regard  to  ttie  erec- 
tion of  a  building  by  a  contractor  contains 
technical  terms,  prescribing  how  he  li  to  per^ 
form  certain  work,  parol  evidence  is  admissi- 
ble to  explain  the  meaning  of  the  lauenage  so 
employed;  and  if  he  has  fnlly  complied  with 
his  obligations  under  the  contract,  both  as  to 
the  materials  used  and  the  manner  of  doing  the 
work,  he  is  not  to  he  held  accountable  for  un- 
satisfactory results.  If,  on  the  other  hand,  the 
particular  kind  of  materials  to  be  turniBhed, 
and  the  manner  In  which  the  work  is  to  be 
done,  are  not  specified  in  the  contract,  he  is  at 
Uberty,  and  is  under  a  corresponding  dnty,  to 
himself  make  a  selection  of  proper  materials, 
and  to  perform  the  work  in  the  manner  In 
which  It  should  be  done. 

2.  In  view  of  the  evidence  adduced  at  the 
trial  of  this  case,  the  court  erred  in  charging 
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th*  Jny  npon  the  contendoii  ef  the  plaintiff 
that  the  contractor  was  delayed  by  the  act  of 
the  owner  of  the  building  from  aooDer  commen- 
cing the  erection  thereof,  and  would  have  com- 
pleted it  within  the  time  limited  had  he  not 
been  prevented  from  doing  ao  by  providential 
cause. 

3.  Whether  or  not  lumber  furnished  by  a 
contractor  be  just  as  "good  and  durable  as 
lumber  of  a  different  kind,  called  for  by  his 
contract,  ia  not  the  proper  test  for  determining 
whether  there  has  been  a  substantial  compli- 
ance on  his  part  with  the  terms  thereof.  On 
the  contrary,  the  owner  of  the  buildiug  is  enti- 
tled to  damages  where  material  different  from 
that  apecified  In  the  contract  is  used  in  the 
construction  of  a  building,  even  though  the 
materials  used  be  in  all  respects  equally  aa 
good  as  those  the  contractor  agreed  to  fur- 
nish. 

4.  Where  the  issne  on  trial  is  whether  a  con- 
tractor has  or  has  not  complied  with  the  terms 
of  his  contract,  proof  that  he  enjoys  a  Kood 
reputation  "for  fair  and  honorable  dealings"  is 
wholly  irrelevant,  and  therefore  inadmissible. 

6.  Where,  after  the  expiration  of  the  time 
within  which  the  contractor  stipulated  to  com- 
plete the  building,  the  owner  enters  into  pos- 
session of  the  premises,  as  it  is  his  right  to  do, 
he  cannot  be  held  to  have  waived  all  defects 
of  which  he  knew,  or  could  have  known  "by 
the  exercise  of  ordinary  care." 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  A.  B.  Hunt,  as  administratrix, 
against  A.  B.  Cannon.  Judgment  for  plain- 
tiir,  and  defendant  brings  error.    Berersed. 

R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
P.  S.  Taeger  and  Shumate  Sc  Maddox,  for 
defendant  in  error. 


LITTLE,  J.  The  nature  of  this  case  Is 
disclosed  by  the  report  made  of  it  when  it 
was  here  at  the  March  term,  1901.  See  113 
Qa.  BOl,  38  S.  E.  983.  The  Jury  having  re- 
turned another  verdict  against  Mrs.  Cannon, 
the  owner  of  the  building  which  Hunt,  the 
plaintiffa  Intestate,  had  undertaken  to  erect 
according  to  certain  plans  and  specificatlona, 
she  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  she  excepted.  As  the 
case  must  undergo  still  another  Investigation 
in  the  court  below,  we  shall  endeavor  to  dis- 
pose of  all  questions  now  presented  vrhich 
are  likely  to  influeuce  the  result  of  the  next 
bearing. 

1.  At  the  last  trial  Mrs.  Cannon  appears 
to  have  strenuously  pressed  her  contention 
that  "by  reason  of  the  Imperfect  condition 
of  the  roof,  and  the  rain  leaking  through  the 
same,"  goods  and  merchandise  which  she 
had  placed  in  the  building  had  been  damaged 
to  the  amount  of  $300,  and  that  it  would  cost 
ft  like  amount  to  put  the  roof  In  the  condi- 
tion called  for  by  the  contract  which  em- 
braced the  following  stipulation:  "All  tin 
used  to  be  N.  &  G.  Taylor  Company's  old 
styk'  redlpped  tin,  best  quality;  roof  to  have 
standing  senms  not  less  than  three-fourths; 
the  sheets  of  tin  to  be  laid  the  narrow  way, 
with  locked  and  soldered  joints,  well  nailed 

f  i.  Sm  Costfast*,  vol.  11,  Cent.  Dig.  M  14S9,  ua. 


ta  place  by  metal  cleats  and  barbed  nails." 
One  of  the  issues  which  arose  was  whether 
or  not  in  view  of  this  stipulation,  it  was  the 
duty  of  the  contractor  to  not  only  lock,  but 
also  solder,  aN  cross-seams;  and  the  trial 
Judge  allowed  the  plaintiff  to  introduce  the 
testimony,  of  experts  to  the  effect  that  cross- 
seams  were  not  usually  soldered,  and  were 
not  to  be  confounded  with  "locked  and  sol- 
dered Joints,"  sold^ed  Joints  being  used  only 
in  fittings  "around  chimneys  and  scuttle 
holes,"  and  In  making  connections  "onto  val- 
leys where  they  run  diagonally  along."  We 
have  no  hesitation  In  saying  this  testimony 
was  properly  admitted,  under  the  rule  that 
parol  evidence  Is  competent  to  explain  the 
meaning  of  technical  terms  employed  in  con- 
tracts which  have  been  reduced  to  writing. 
It  was  Insisted  by  Mrs.  Cannon  that  oven  If 
the  above-quoted  stipulation  did  not  Impose 
upon  the  contractor  the  express  obligation  of 
soldering  all  cross-seams,  he  should  neverthe- 
less have  done  so,  in  view  of  the  fact  that 
the  roof  was  unusually  fiat,  because  the  con- 
tract contained  this  additional  stipulation: 
"All  work  and  materials  to  be  the  best  of 
theh?  several  kinds,  suitable  in  all  respects 
for  the  purpose  for  which  they  are  used." 
In  instructing  the  Jury  as  to  this  branch  of 
the  case,  his  honor  charged.  In  substance, 
that  they  were  not  to  consider  at  all  the  slant 
of  the  roof,  but  should  confine  their  attention 
to  the  determination  of  the  question  whether 
or  not  the  materials  used  in  covering  the  roof 
were  of  the  kind  specified  in  the  contract 
and  the  work  was  done  in  the  manner  there- 
in pointed  out  This  charge  was  precisely 
adjusted  to  the  defense  set  up  in  the  defend- 
ant's answer,  and  the  facts  brought  to  light 
on  the  trial.  The  complaint  urged  in  her 
pleadings  was  not  that  the  slant  of  the  roof 
was  different  from  that  called  for  by  the 
speciflcatlons,  but  that  "the  fooflng  on  the 
house  was  to  be  well  soldered,  according  to 
the  contract  and  that  plaintiff's  intestate  did 
not  have  the  roof  soldered  at  all."  So  Car 
as  the  evidence  discloeed,  the  slant  of  the 
roof  was  neither  more  nor  less  than  that 
fixed  by  the  plans  drawn  by  the  architect 
whom  Mrs.  Cannon  employed;  and  if  the 
slant  of  the  roof  should  have  been  greater, 
or  the  covering  of  it  should  have  been  done 
in  a  manna  different  from  that  which  he 
prescribed,  he,  and  not^the  contractor,  was 
responsible  for  the  defective  roof,  if  the  con- 
tractor fully  complied  with  the  terms  of  his 
contract,  both  as  to  materials  used  and  work- 
manship. Whether  he  did  or  did  not  do  this 
was  the  sole  qnestion  for  determination  by 
the  Jury.  On  the  other  hand,  where  plans 
and  specifications  do  not  prescribe  a  particu- 
lar kind  of  material  to  be  used  for  a  given 
purpose  and  In  a  specified  way,  but  In  gen- 
eral terms,  impose  uiK>n  the  contractor  the 
obligation  of  bringing  about  given  results,  he 
is  under  the  duty  of  selecting  the  proper  and 
usual  materials,  and  deciding  for  himself  the- 
precise  manner  in  which  they  shall  be  usedv 
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In  order  to  comply  witb  his  contract  to  pro- 
duce a  workmanlike  Job.  The  trial  Judge, 
In  charging  upon  another  feature  of  the  con- 
troversy, appears  to  have  overlooked  the  dis- 
tinction Just  Indicated  betneen  specific  di- 
rections and  mere  "general  orders."  It  ap- 
pears that  the  plans  called  toe  a  certain  tow- 
er, of  a  given  radius,  to  be  built  of  brlclc,  but 
neither  the  shape  nor  size  of  the  brick  was 
specified.  In  point  of  fact,  ordinary  brick 
was  used;  and  the  defendant  contended  that 
brick  of  a  given  size  and  shape,  specially 
adapted  to  such  purposes,  should  have  been 
selected  by  the  contractor.  As  to  whether  or 
/  not  this  contention  was  well  founded,  the 
evidence  was  confiicting.  Nevertheless  his 
honor  charged  the  Jury:  "The  fact  that  the 
tower  was  not  built  of  round  briclc,  but  was 
built  of  straight  brick,  need  not  be  consid- 
«red  by  you.  The  question  is,  and  the  only 
-question  I  submit  you  as  to  the  tower  is, 
whether  or  not  it  was  done  in  a  workman- 
like manner.  Was  It  put  up  in  a  workman- 
like manner?  If  so,  notwithstanding  straight 
brick  were  used  instead  of  round  brick,  the 
defendant  would  not  be  entitled  to  recover 
by  reason  of  that  fact"  The  criticism  made 
upon  this  charge  by  counsel  for  Mrs.  Cannon 
Is  that  the  court  should  not  have  assumed,  as 
matter  of  law,  "that  good  workmanship  did 
sot  require  round  brick  in  a  round  tower"; 
this  being  "a  question  of  fact  for  the  Jury, 
the  more  especially  so  as  the  testimony  of 
plaintUTs  brick  contractor  shows  that  he  first 
attempted  to  construct  the  tower  of  round 
brick,  but  owing  to  the  fact  that  its  radius 
-did  not  correspond  with  the  brick  he  got,  and 
that  It  was  Inconvenient  to  get  others  of  the 
proper  radius,"  he  substituted  "the  square 
brick."  It  requires,  we  think,  no  argumoit 
to  show  that  this  criticism  is  Just 

2.  When  the  case  made  its  former  appear- 
ance before  ns,  we  ruled  explicitly  that  In- 
<:lement  weather,  such  as  is  frequently  ex- 
perienced In  this  climate,  is  not  to  be  regard- 
ed as  "the  act  of  Ood,"  in  the  sense  in  wlilch 
that  phrase  is  to  be  Judicially  understood.  In 
determining  whether  a  party  to  a  contract 
fluch  as  that  under  consideration  should  be 
-excused  for  noncompliance  therewith  simply 
because  he  was  prevented  from  performing 
bis  obligations  in  the  premises  by  "rains  and 
freezes"  which  were  natural  and  to  be  ex- 
pected. In  view  of  this  express  ruling,  and 
of  the  evidence  intA)duced  on  the  trial  now 
under  review,  the  presiding  Judge  erred  In 
submitting  to  the  Jury  the  question  whether 
-or  not  the  plaintitC  had  supported  by  proof 
her  contention  that  her  intestate  was  pre- 
vented by  "the  act  of  God"  from  sooner  com- 
pletbig  the  building.  It  was  likewise  erro- 
neous to  charge  upon  the  contention  of  the 
plaintiff  that  the  delay  in  commencing  work 
upon  the  building  was  brought  about  by  the 
failure  of  the  owner  of  the  premises  to  com- 
ply with  an  undertaking  on  her  part  to  make 
needful  excavations.  While  it  does  appear 
Chat  these  excavations  were  not  made  until 


some  time  after  the  execution  of  tiie  con- 
tract there  was  no  evidence  which  would 
have  warranted  a  finding  by  the  Jury  that 
the  C(Mitractor  was  desirous  of  beglnnhig 
work  sooner  than  he  did,  and  would  have 
done  so  had  he  not  been  delayed  by  the  plain- 
tiff's failure  to  comply  with  bar  obUgatloiis 
under  theh*  agreement 

3.  It  was  expressly  stipulated  in  the  con- 
tract that  the  contractor  was  to  use  only 
"%  inch  beaded  yellow  phie  first  standard 
ceiling,"  and  first  and  second  grade  "long 
leaf  yellow  pine  flooring,  not  over  3  and  ^ 
Inches  wide."  He  actually  furnished  a  much 
less  expensive  and  altogether  different  kind 
of  pine  ceiling  and  flooring.  As  to  this  mat- 
ter the  court  charged  the  Jury  that  notwitb- 
Btandlng  he  may  have  used  lumber  of  a  dif- 
ferent kind  from  that  called  for  by  the  sped- 
flcations,  yet  if  the  lumber  furnished  by  him 
was  ''as  good  and  durable  for  that  specific 
work,  then  that  would  be  a  sabstantial  com- 
pliance with  that  part  of  the  contract  and 
no  damage  on  that  account  diould  be  allow- 
ed." This  charge  was  clearly  erroneous,  for 
It  was  the  undoubted  right  of  the  owner  ot 
the  building  to  recover  damages  for  failare 
to  furnish  the  kind  of  material  specified, 
even  though  that  used  was  in  every  respect 
equally  as  good;  and,  furthermore,  the  "du^ 
ability"  test  applied  by  the  court  left  entirely 
out  of  view  the  difference  in  flnisb  and  ap- 
pearance, if  any,  between  the  two  kinds  of 
lumber,  and  other  equally  important  consid- 
erations, such  as  market  price,  etc.  Means 
▼.  Suber0'  Sons,  115  Ga.  371,  41  S.  B.  633. 

4.  Over  the  objection  of  the  defendant  the 
court  allowed  the  plaintiff  to  show  that  the 
reputation  of  the  contractor  "for  fair  and 
honorable  dealings"  was  good.  What  rele- 
vancy this  evidence  had  to  any  issue  on  trial, 
we  are  wholly  at  a  loss  to  perceive.  On  the 
argument  here,  counsel  for  the  defendant  in 
error  explained  that  this  evidence  was  offered 
and  admitted  on  the  idea  that  the  character 
of  the  contractor  was  put  in  issue  by  proof 
Introduced  by  the  defendant  to  the -effect 
that  he  had  made  a  breach  of  his  contract 
by  using  material  Inferior  to  that  be  bad 
agreed  to  furnish.  It  can  make  no  difference 
for  what  purpose  the  evidence  was  allowed 
to  come  in.  The  owner  contracted  for  cer- 
tain material  in  the  construction  of  the 
house.  The  substitution  of  a  different  mate- 
rial was  a  breach  of  the  terms  of  the  con- 
tract The  comparative  character  of  the  sub- 
stituted material  was  admlsBible  as  affecting 
the  amount  of  damage  sustained  by  such 
breach.  But  the  character  of  the  contractor 
was  not  In  Issue,  and  the  evidence  was  whol- 
ly Inadmissible. 

6.  Complaint  is  made  of  another  charge  of 
the  court  to  the  effect  that  if  Mrs.  Cannon, 
or  her  husband,  acting  as  her  authorized 
agent,  "accepted  the  house  after  it  was  com- 
pleted, •  •  •  with  full  knowledge  of  all 
the  defects,  or  ought  to  have  known  of  the 
defects  by  the  exercise  of  ordinary  care,  then 
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she"  would  not  be  entiUed  to  "lecorer  any 
damages  at  all."  Aa  there  has  never  been 
any  final  adjnatment  between  tbe  respective 
partlee  at  Interest  whlcb  amounted  to  a  com- 
promise and  settlement  of  their  differences 
respecting  the  manner  in  which  the  contract- 
or performed  his  contract,  It  is  only  neces- 
sary to  say  that  we  concur  In  the  view  enter- 
tained by  the  plaintiff  in  error  that  the 
charge  just  referred  to  was  erroneous,  "be- 
<-au8e  there  Is  no  evidence  that  defendant's 
husband  had  any  right  to  waive  any  defects; 
l)<.-cause  there  Is  no  evidence  that  he  knew  of 
any  of  these  defects  when  the  house  was 
turned  over,  nor  was  he  bound  to  the  exer- 
cise of  ordinary  care  to  find  defects,  as  she 
had  a  right  to  rely  on  her  contract";  and 
"because,  further.  If  defendant  bad  Imown 
in  full  of  all  defects,  she  had  a  right  to  ac- 
cept the  house,  and  have  a  reduction  in  price 
for  such  defects."  Indeed,  as  soon  as  the 
time  elapsed  within  which  the  contractor  had 
stipulated  to  finish  the  building,  she  had  a 
right  to  enter  into  possession  of  the  prem- 
ises, and  hold  him  to  account  for  noncom- 
pliance with  his  nndertalfings  under  the  con- 
tract. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  aiclcness. 


WESTEHN  &  A.  R.  CO.  ▼.  MORAN. 

(Supreme  Court  of  Georgia.     Oct.  30,  1902.) 
INJDRT  TO  EMPLOYE— ASSUMPTION  OF  RISK. 

1.  Although  it  appeared  that  the  defendant 
company  failed  in  its  duty  to  furnish  to  its  em- 
plojiB  reasonably  safe  machinery,  yet,  as  the 
plaintiff's  deceased  husband,  who  was  a  serv- 
ant of  the  company,  knew  of  the  defect  In  the 
machinery  whicn  she  alleged  was  the  proximate 
cause  of  his  death,  but  uevertheless  voluntarily 
assumed  the  risk  of  being  injured  thereby,  a 
verdict  In  her  favor  was  wholly  unwarranted. 

(Syllabus  by  the  Oonrt.) 

Error  from  superior  court,  Whitfield  coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Alice  Moran  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Jones  &  Martin,  for  de- 
fendant in  error. 

SIMMONS,  O.  J.  This  case  was  before 
this  court  at  the  March  term,  1901;  It  then 
sounding,  "Western  &  Atlantic  Railroad  Co. 
V.  Jacksou."  See  113  Ga.  355,  38  S.  E.  820. 
The  Judgment  of  the  court  below  having  been 
reversed,  and  the  case  again  coming  on  for  a 
bearing  In  that  court,  counsel  for  the  plaintiff 
announced  that  she  "had  married  one  John 
Moran,  and  he  took  an  order  that  the  case 
thereafter  proceed  in  the  name  of  Alice  Mo- 
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ran."  The  result  of  the  trial  was  a  verdict 
in  her  favor,  whereupon  the  railroad  company 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  It  excepted.  While  the  mo- 
tion contains  several  special  grounds,  we 
deem  it  unnecessary  to  deal  specifically  with 
any  of  them,  for.  In  view  of  the  evidence 
upon  which  the  plaintiff  relied  as  sustaining 
her  allegations  of  negligence  on  the  part  of 
the  company,  and  as  showing  that  her  de- 
ceased husband  was  free  from  fault,  we  are 
constrained  to  hold  that  the  verdict  in  her 
favor  was  wholly  unwarranted.  The  follow- 
ing uncontroverted  facts  were  brought  to  light 
at  the  last  hearing:  On  the  day  Jackson  re- 
ceived the  Injuries  from  whlcb  be  afterwards 
died,  the  section  gang  of  which  he  was  a 
member  "was  directed  by  John  McFarland, 
the  section  boss,  to  put  a  lever  car  on  the 
track  and  go  down  the  road."  By  his  or- 
ders the  car  was  stopped  at  a  designated 
point  in  order  that  some  scrap  iron  might  be 
loaded  upon  it  The  first  piece  pnt  on  was 
a  crooked  rail,  some  15  feet  long,  which  had 
been  bent  "nearly  Into  a  half  circle."  .  On  top 
of  this  was  placed  a  straight  piece  of  rail, 
about  20  feet  long.  The  section  boss  said  he 
did  not  believe  these  rails  could  be  safely  car- 
ried that  way,  but  Jackson  replied  that  they 
could;  saying  he  would  get  on  one  end  of 
them,  one  of  his  fellow  workmen  on  the 
other,  and  in  this  way  they  could  be  held  on 
the  car.  To  this  plan  the  section  boss  as- 
sented, and  the  car  was  started  up  the  road. 
After  arriving  at  a  certain  crossing,  the  car 
was,  by  his  direction,  unloaded  and  lifted  off 
the  track  in  order  to  allow  a  train  to  pass. 
After  It  came  along,  the  car  was  again  put 
upon  the  track,  and  reloaded  in  the  same  way 
with  the  two  pieces  of  rail.  The  car  was 
started  down  grade,  and  attained  a  speed 
which  made  it  wabble.  "Jaclcson  was  on  the 
rail  out  in  front  of  the  car,"  and,  by  reason 
of  the  fact  that  "the  car  was  wabbling  and 
the  Iron  bouncing,"  be  fell  or  was  thrown  off 
the  rail  Every  possible  effort  to  stop  the  car 
was  made  by  bis  fellow  laborers  and  the  sec- 
tion boss,  but,  the  brake  on  the  car  being  de- 
fective, it  "ran  seven  rails  and  a  piece  of  an 
eighth  before  it  was  stopped."  Jackson  was 
caught  by  "the  cogwheel  on  the  main  axle" 
of  the  car,  and  dragged  that  distance.  "The 
lever  car  was  out  of  order  at  the  time. 
•  *  •  The  axle  of  the  front  wheels  had 
been  sprung,  making  the  car  wabble  as  it 
ran."  Jackson  had  full  knowledge  of  this* 
defect  in  the  car,  which  had  been  occasioned 
by  "a  collision  with  an  engine  about  a  month 
or  six  weeks  before,"  and  had  commented  on 
It,  saying  that  the  bent  axle  made  the  car 
"harder  to  pull."  A  witness  introduced  by 
the  plaintiff  testified  that  when,  after  the 
train  had  passed,  the  .section  bauds  were  pre- 
paring to  reload  the  car,  he  said,  "Tret's  not 
put  on  the  crooked  rail  first;"  but  the  t)os.s 
said,  "By  Godl  put  It  on  like  It  was.  I  am 
boss  here,"— and  that  bis  order  was  complied 
with.    Jackson,   however,  made  no  protest. 
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but  assisted  in  reloading  the  car  In  the  same 
manner  In  -which  he  had  previously  snggested 
It  should  be  loaded,  and  voluntarily  again  as- 
sumed the  dangerous  position  he  had  occupied 
wh»i  the  car  -was  first  started  on  its  Journey. 
In  going  to  the  point  where  the  stop  was 
made  to  let  the  train  pass,  he  had  kept  his 
feet  on  the  car,  and  possibly  his  hands  also; 
but,  after  the  car  was  reloaded  and  again 
started,  "he  had  both  hands  on  the  rails,  and 
was  swinging  his  feet  down."  So  far  as  ap- 
pears, he  was  a  man  of  ordinary  intelligence, 
and  familiar  with  the  dangers  incident  to  the 
work  in  which  he  was  engaged.  Indeed,  Mc- 
Farland,  the  section  boss,  testified:  "George 
was  a  good  hand,  and  the  brightest  negro  I 
bad.  When  I  had  to  leave,  I  left  him  In 
charge  of  the  other  hands." 

While  the  duty  rests  upon  a  master  to  pro- 
vide "machinery  equal  in  kind  to  that  in 
genial  use,  and  reasonably  safe  for  all  pei- 
sons  who  operate  It  with  ordinary  care  and 
diligence"  (Civ.  Code,  i  2611),  It  is  equally 
true  that  "a  servant  assumes  the  ordinary 
risks  of  his  employment,  and  is  bound  to  ex- 
ercise his  own  skill  and  diligence  to  protect 
himself."  So  it  follows  that,  although  a  mas- 
ter may  be  negligent  In  furnishing  defective 
machinery,  a  sei-vant  who  Is  injured  because 
of  the  fact  that  It  is  not  in  a  reasonably  safe 
condition  is  not  entitled  to  recover  unless  it 
appears  that  he  "did  not  know  and  had  not 
equal  means  of  knowing  such  fact,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known  thereof."  Id.  {  2612.  In  the  present 
cnse  it  affirmatively  appeared  that  Jackson 
bad  full  knowledge  concerning  the  defective 
condition  of  the  axle  of  the  car,  and,  this 
being  80,  he  must  be  held  to  have  volmitarlly 
assumed  all  risks  incident  to  using  the  car 
while  in  that  condition.  It  is  also  apparent 
that  he  took  the  chances  of  being  injured  on 
account  of  the  manner  in  which  the  car  was 
loaded,  for  whatever  danger  attended  the  run- 
ning of  the  car  while  thus  loaded  was  cer- 
tainly an  open  and  obvious  peril,  with  knowl- 
edge of  which  he  was  chargeable.  Nor  was 
the  plaintiff  entitled  to  recover  on  the  theory 
that,  although  Jackson  may  have  been  negli- 
gent in  voluntarily  exposing  himself  to  an  ob- 
vious danger,  this  was  not  the  proximate 
cause  of  his  Injuries,  and  he  would  not  have 
been  seriously  hurt  had  not  his  fellow  serv- 
ants negligently  failed  to  take  prompt  and 
effective  measures  to  stop  the  car  as  soon  as 
the  fact  that  he  had  fallen  upon  the  track  and 
was  in  a  perilous  situation  became  known  to 
them.  This  tlieory  was,  it  is  true,  distinctly 
presented  by  the  allegations  in  the  plaintilTs 
petition;  but,  as  has  been  seen,  the  testimony 
showed  unequivocally  that  every  possible  ef- 
fort to  stop  the  car  was  promptly  made,  and 
that  the  sole  reason  why  it  was  not  more 
quickly  stopped  was  that  the  brake  on  the 
car  was  defective  and  did  not  work  properly. 

On  the  argument  of  the  case  before  this 
court,  counsel  for  the  defendant  in  error  laid 
great  stress  upon  the  fact  that  the  evidence 


disclosed  that  the  car  was  famished  with  a 
brake  which  was  ont  of  order,  and  upon  the 
further  fact  that  Jackson  was  not  shown  to 
have  been  aware  of  Its  defective  condition. 
We  cannot,  however,  uphold  the  vetHict  on 
the  ground  that  the  company  was  negligent 
in  the  respect  Just  indicated,  for  the  reason 
that  the  plataitiff  nowhere  in  her  petJtioD 
makes  mention  of  the  defective  condition  or 
the  brake,  or  predicates  her  alleged  right  to 
recover  on  the  theory  which  her  connsel  for 
the  first  time  urge  before  us.  That  a  plain- 
tiff must  recover,  if  at  all.  upon  the  case 
made  by  his  pleadings,  is  an  axiom  which  we 
are  not  at  liberty  to  overlook  or  disregard. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
accomit  of  sldcnese. 


BAIRD  et  al.   v.  BATB. 

(Supreme  Court  of  Georgia.    Oct  80,  1902.) 

APPEAL— REVIEW. 

1.  There  was  no  error  in  admittiBg  or  reject- 
ing evidence,  the  alleged  newly  discovei«d  evi- 
dence could  have  been  discovered  by  the  exo^ 
cise  of  ordinary  diligence,  the  charges  oom- 
plaiued  of  were  aubstantiaily  eottect,  and  the 
evidence  warranted  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  suporlor  court,  Cobb  county; 
Geo.  P.  Gober,  Judge. 

Action  between  R.  T.  Bate  and  J.  M.  Baird 
and  others.  From  the  Judgment,  Baird  and 
othera  bring  error.    Afflnned. 

Sessions  &  Moss,  tor  plaintlflk  In  error. 
B.  T.  Frey  and  D.  W.  Blair,  for  deCeidant 
in  error. 

FISH.  J.    Jndgmeat  afflnned. 

LUMPKIN,  P.  J.,  «baent  on  acoonnt  of 
nlrknru. 


SHERIFF  V.  THOMPSON. 
(Supreme  Ck>nrt  of  Geor^a.    Oct  80,  1902^ 

FORSESSORT    WARRANT— RBOOVERT    OF    PBR- 
SONALTT— CERTIORARI  FROM  JUSTICK. 

1.  One  who  intrusts  personal  property  to  an 
agent  to  be  cared  for,  giving  such  agent  author- 
ity to  use  it,  may,  upon  the  refusal  of  the  a^nt 
to  return  the  property  after  demand,  maintain 
proceedings  by  possessory  warrut  to  recover 
his  posspssiou. 

2.  Uiider  the  provisions  of  the  Code,  the  Jndjce 
of  the  superior  conrt,  in  passing  npon  a  certio- 
rari from  the  dedaon  of  a  jostice  of  the  peace 
is  a  possessory  warrant  case,  laay,  U  his  dis- 
cretion, make  a  final  disposition  of  the  case 
without  sending  It  back  fOr  a  new  trial. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Eirror  from  superior  conr^  Cobb  county: 
Geo.  F.  Gober,  Judge. 

Action  by  Jack  Thompson  against  Anna 
Sheriff.  On  the  death  of  plaintiff,  Ida 
Thompson  was  substituted.  Judgment  for 
defendant    before    a   Jtistice,    and   plaintiff 
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brought   certiorari.    Judgment  for  plaintiff, 
aivd  defendant  brings  error.    AfBrmed. 

Geo.  D.  Anderson  and  Mozley  &  Weaver, 
for  plaintiff  in  error.  U.  A.  Morris  and  B. 
P.   Green,   for  defendant  in  error. 

SIMMONS,  0.  J.  Proceedings  by  posses- 
sory  warrant  to  recover  certain  personal 
property  were  Instituted  by  Jack  Thompson 
against  Anna  Sheriff.  On  the  trial  before 
the  Justice  of  the  peace,  the  Justice  granted 
a  nonsuit,  and  the  plaintiff  sued  ont  a  writ 
of  certiorari  from  the  superior  court  Pend- 
ing the  hearing  of  the  certiorari,  the  plain- 
tiff died,  and  Ida  Thompson,  his  widow  and 
sole  heir,  was  made  a  party  by  consent. 
The  Judge  of  the  superior  court  sustained  the 
certiorari,  and  made  a  final  disposition  of  the 
case  in  favor  of  the  plaintiff.  To  tbla  Judg- 
ment, exception  is  taken. 

1.  The  petition  for  certiorari  assigned  er- 
ror upon  the  Judgment  of  the  magistrate  up- 
on the  grounds  that  he  bad  no  authority  to 
grant  a  nonsuit  in  the  case,  and  should  have 
awarded  the  property  to  the  plaintiff,  and 
that  it  was  error  not  to  award  the  property 
to  plaintiff,  the  defendant  Imviug  produced 
no  evidence.  The  defendant  moved  to  dis- 
miss the  certiorari  upon  the  grounds  that 
the  errors  of  the  magistrate  were  not  plainly 
and  distinctly  set  fortli,  that  it  did  not  ap- 
pear that  any  objection  was  made  to  his 
order  at  the  time  it  was  made,  and  that  the 
last  ground  did  not  set  forth  any  error.  This 
motion  the  Judge  overruled.  It  was  entirely 
unnecessary  to  allege  any  objection  made  to 
the  Judgment  at  the  time  it  was  rendered, 
and  the  assignments  of  error  upon  the  Judg- 
ment seem  to  us  to  be  sufficiently  plain  and 
specific.  The  evidence  of  the  plaintiff  show- 
ed clearly  that  the  property  in  dispute  was 
bis,  and  the  only  qnes>tiouB  In  the  case  are 
(1)  whether  the  facts  made  a  case  in  which 
possessory  warrant  could  be  maintained  as 
the  remedy;  and  (2)  whether  the  Judge  of 
the  pup«4or  court  could  properly  have  made 
a  final  disposition  of  the  case,  or  should  have 
remanded  it  to  the  Justice  for  a  new  trial. 
Under  the  provisions  of  Civil  Code  (section 
4709  et  seq.)  of  this  state,  possessory  war- 
rant l8  made  available  for  the  recovery  of 
personal  property  Tvhich  has  been  taken  or 
carried  away,  "either  by  fraud,  violence,  se- 
duction or  other  means,  from  the  possession 
of  the  party  complaining."  On  the  trial  the 
Judge  or  Justice  shall  bear  evidence  on  the 
question  of  possession,  without  investigating 
the  title,  "and  shall  cause  the  property  to  be 
delivered  to  the  party  from  whose  possession 
the  same  was  violently  or  fraudulently  tak- 
en or  enticed  away  •  •  •  or  in  whose 
peaceable  and  lawful  possession  It  last  was." 
in  tbc  present  case  the  evidence  of  the  plain- 
tiff (there  being  none  Introduced  by  the  de- 
fendant) showed  that  plaintiff  was  the  son- 
iii-law  of  the  defendant  Plaintiff's  wife 
died,  leaving  plaintiff  as  her  sole  belr.    All 


of  the  property  in  dispute  belonged  to  plain- 
tiff and  his  wife,  or  to  bis  wife.  The  plain- 
tiff, the  wife,  and  the  defendant  lived  in 
the  same  house;  defendant  having  a  room 
to  herself,  which  she  still  occupies.  After 
the  death  of  plaintiff's  wife,  he  married  a 
second  time,  and  moved  to  another  place. 
The  property  In  dispute  was  left  In  plain- 
tiff's portion  of  the  house,  he  giving  defend- 
ant the  key.  Defendant  was  to  look  after 
the  property  and  take  care  of  it,  had  access 
to  it,  and  was  allowed  to  use  it  when  she 
wished.  When  plaintiff  desired  to  take  his 
property,  and  demanded  it  of  defendant,  the 
latter  refused  to  surrender  It  or  to  give  him 
the  key  to  his  room.  He  thereupon  sued  out 
a  possessory  warrant  against  her.  It  was 
argded  that  as  the  property  bad  been  last  in 
the  peaceable  and  quiet  possession  of  the 
defendant,  possessory  Tvarrant  would  not  lie 
against  her,  but  that  plaintiff  would  have  to 
resort  to  an  action  of  trover.  The  Judge 
of  the  superior  court  ruled  otherwise,  and 
sustained  the  certiorari.  In  the  case  of  Mer- 
edith V.  Knott  34  Qa.  222,  the  plaintiffs 
bought  certain  cotton  of  the  defendant  and 
left  it  with  him,  at  their  risk,  to  be  kept 
until  called  for.  When  the  plaintiffs  demand- 
ed the  cotton,  defendant  refused  to  let  them 
have  It  They  sued  out  a  possessory  war- 
rant, and  the  question  was  raised  whether 
this  was  a  proper  remedy.  This  court  held 
that  it  was,  saying:  "After  the  plaintiffs 
bad  purchased  the  cotton  and  deposited  it 
with  the  defendant  bis  possession  was  that 
of  the  plaintiffs.  They  bad  a  right  to  go 
and  take  it  whenever  they  chose,  but  when 
this  was  denied,  and  the  defendant  refused 
to  let  them  have  it,  the  possession  was  chan- 
ged, and  that  of  [defendant]  was  wrongful, 
tortious,  and  fraudulent;  and  In  all  such  cas- 
es we  hold  that  a  i>ossessory  warrant  Is  the 
proper  remedy."  In  the  case  of  Hlllyer  v. 
Brogden,  67  Oa.  24,  it  appeared  that  an 
agent  wrongfully  refused  to  turn  over  to  his 
principal  personal  property  which  was  hers, 
and  which  had  been  Intrusted  to  him  as  her 
agent  He,  Instead,  turned  It  over  to  anotli- 
er  who  was,  in  law,  an  entire  stranger  to 
the  principal.  Against  this  third  person  the 
principal  sued  out  a  possessory  warrant 
This  court  held  that  the  possession  of  the 
agent  was  more  tban  the  bare  constructive 
possession  of  the  principal,  and  was  sufficient 
to  support  a  proceeding  by  possessory  war- 
rant instituted  by  the  principal  to  recover 
the  property.  It  was  also  held  that  the  de- 
fendant, in  accepting  the  property  from  the 
agent  took  it  unlawfully  and  wrongfully 
from  the  possession  of  the  prindpaL  The 
case  of  Trottl  v.  Wyly,  77  Ga.  684,  was  dis- 
tinguished from  that  of  Meredith  t.  Knott, 
supra,  because  in  it  these  was  a  dispute  as 
to  both  the  title  and  the  right  of  possession 
of  the  property  involved.  In  Mitchell  v. 
Railway  Co.,  Ill  Ga.  770,  36  S.  B.  OTl,  Bl  L. 
R.  A.  622,  the  case  of  Hlllyer  t.  Brogden 
was  cited  as  authority  for  the  statement  that 
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the  possession  of  an  agent  who  has  no  spe- 
cial property  or  Interest  In  the  chattel  Is  the 
actual  possession  of  the  principal.  And  In 
the  case  of  Wynn  t.  HarrUion,  111  Qa.  816, 
85  S.  E.  61S,  It  was  held:  "Wlien  a  father 
penults  his  minor  son  to  use  for  a  particular 
purpose  a  chattel  belonging  to  the  former, 
and  the  latter,  without  authority,  undertakes 
to  sell  or  dispose  of  the  properly,  and  in  so 
doing  yields  possession  to  a  third  person, 
the  father  may  maintain  a  possessory  war- 
rant for  the  purpose  of  recorerlng  posses- 
sion. This  Is  80  for  the  reason  that.  In  legal 
<!ontempIatIon,  the  possession  of  the  son  was 
that  of  the  father,  and  the  attempt,  in  the 
manner  stated,  to  deprive  him  of  that  pos- 
session, was  wrongful  and  tortious;  the  min- 
or being  unable  to  make  any  binding  consent 
as  to  the  matter."  Under  these  decisions, 
and  particularly  that  In  Meredith  t.  Knott, 
we  think  It  Is  settled  that  a  proceeding  by 
possessory  warrant  will  lie  In  a  case  like  the 
present  The  possession  of  the  defendant  as 
agent  of  the  plaintiff  was.  In  law,  the  posses- 
sion of  the  principal;  and  this  possession 
of  the  principal  was  more  than  merely  con- 
structive, and  was  sufficient  to  support  a 
proceeding  by  possessory  warrant.  When 
the  defendant  refused  to  deliver  the  property 
to  her  principal,  she  ceased  to  hold  it  for  the 
principal;  her  possession  became  wrongful, 
tortious,  and  fraudulent,  and  the  principal 
could  recover  possession  by  a  possessory  war- 
rant 

2.  The  proposition  announced  In  the  second 
headnote  Is  controlled  by  section  4807  of  the 
Civil  Code,  and  by  the  case  of  Bush  v.  Raw- 
Uns,  80  Ga.  683,  6  S.  E.  761,  In  which  this 
Code  section  was  discussed  and  applied. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  LITTLiE,  J.,  dissent- 
ing. 


BURT  T.  BENNETT. 
(Supreme  Court  of  Georgia.    Oct  80,  1902.) 

ACTION  ON  NOTB^-BONA  FIDB  PURCHASER— 

BVIDENCB. 

1.  The  coutroUiug  isane  in  this  case  being 
whether  or  not  the  plaintiff,  who  waa  the  trans- 
feree of  the  note  sued  on,  had,  before  paying 
the  entire  purchase  price  of  the  note,  notice  of 
the  defense  of  failure  of  cocaideration  set  up 
in  the  defendant's  plea,  and  there  beiug  no  evf- 
dence  to  authorize  a  finding  that  he  bad  such 
notice,  the  court  erred  in  overruling  a  petition 
for  certiorari  sued  out  by  the  plaiutlfE  for  the 
purpose  of  setting  aside  a  verdict  In  his  favor 
for  a  less  snm  than  the  toll  amount  of  the 
note. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dawson  county; 
J.  B.  Bstes,  Judge. 

Action  by  W.  J.  Burt  against  8.  A.  J. 
Bennett  From  an  order  overruling  a  peti- 
tion for  certiorari  to  a  justice,  plalntUT  brings 
error.    Reversed. 


B.  H.  Baker  and  O.  J.  I^Uly,  for  plaintiff 
In  error.    W.  F.  FIndley,  for  defeodant  la 

error. 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.,  absent  on  acconnt  of 

slcknesa. 


'WHBIX:HEL  et  al.  v.  POOR. 

(Supreme  Court  of  Georgia.    Oct.  30,  1902.) 

NEW  TRIAI#-MOTION— TUfJI  OF  HBABINO. 

1.  Where  a  motion  for  new  trial  was  made  la 
term,  and  an  order  was  taken  Betting  the  case 
for  a  hearing  on  a  particular  day  thereafter, 
and  on  that  day  another  order  was  taken,  con- 
tinuing the  case  until  a  named  day  (beiug  the 
day  on  which  court  opened  in  another  county), 
"to  be  heard  the  first  week  of  court"  and  the 
motion  for  new  trial  and  the  brief  of  evidence 
were  not  presented  to  the  judge  until  the  week 
thereafter,  no  order  having  been  taken  to  con- 
tinue the  case,  the  judge,  under  the  decision 
made  in  RaUway  Co.  v.  Strickland,  41  S.  E. 
501,  114  Ga.  998,  had  no  jurisdiction  to  hear 
or  determine  the  motion.  As  he  assumed  juris- 
diction and  granted  a  new  trial,  his  judgment 
must  be  reversed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lumpkin  coun- 
ty; J.  B.  Estes,  Judge. 

Action  between  F.  M.  Whelchel  and  others 
and  J.  L.  Poor.  From  the  judgment  Wbei- 
chel  and  others  bring  error.    Reversed. 

H.  H.  Dean,  for  plaintiffs  In  error.  How- 
ard Thompson  and  Spencer  R.  Atkinson,  for 
defendant  in  error. 

PER  CURIAM.     Reversed. 

LUMPKIN,  P.  J.,  absent  <m  aocoont  <tf 

sickness. 


ALMAND  V.  NASH  et  al. 

(Supreme  Court  of  Georgia.    Oct  30,  19Q2L) 

APPI)AI<— RBVUBW. 

1.  The  testimony  objected  to  was  properly  ad- 
mitted. The  evidence,  while  conflicting,  was 
suflScient  to  support  the  verdict  and  there  was 
no  abuse  of  discretion  In  overruling  the  motion 
for  a  new  trial. 

(SyUabuB  by  the  Ck>urt.) 

Error  from  superior  court,  Owlnnett  coon- 
1y;   R.  B.  RusseU,  Judge. 

Action  between  M.  W.  Almand  and  R.  S. 
Nash  &  Co.  From  the  Judgment  Almand 
brings  error.    Affirmed. 

W.  O.  Wilson,  for  plalntur  in  error.  Alon- 
zo  Field,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  accouat  of 

sickness. 
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WALTERS  T.  FUEBMAN. 

(Supreme  Court  of  Georgia.     Oct  30,  1902.) 

APFBAL-RBVIBIW— QUBSTIONS  OF  FACT. 

1.  A  verdict  turning  on  questiong  of  fact  will 
not  be  reversed  where  it  was  approved  by  the 
trial  judge,  and  the  motion  for  new  trial  b 
confined  to  the  general  grounds,  though  the 
case  of  plaintiff  in  error  appeals  more  strongly 
to  the  court  than  that  of  defendant  in  error. 

^Brror  from  superior  court,  Franklin  county; 
R.  B.  Russell,  Judge. 

Action  between  Fannie  Walters  and  J.  W. 
Freeman.  From  the  judgment,  Walters 
brings  error.    Affirmed. 

J.  N.  Worley  and  O.  0.  Brown,  for  plaln- 
tlfl  in  error.  Jas.  H.  Slcelton,  W.  B.  Little, 
and  D.  W.  Meadow,  for  defendant  In  error. 

COBB,  J.  Wblle  the  case  for  plaintiff  In 
error  appeals  more  strongly  to  this  conrt 
tban  that  for  the  defendant  in  error,  yet,  as 
a  jury  of  the  yicinage  has  seen  proper  to  ren- 
der a  verdict  for  the  defendant  In  error  in  a 
case  turning  upon  questions  of  fact,  the  Judge 
wbo  presided  in  the  case  has  approved  the 
verdict,  and  the  motion  for  a  new  trial  is  con- 
fined to  the  general  grounds,  this  court,  in 
accordance  with  the  rule  of  noninterference 
in  snch  cases,  feels  constrained  to  affirm  the 
Judgment  orermllng  the  motion  for  a  new 
trial. 

Judgment 'affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


TILLET  V.  McJUNKlN  et  al. 
(Supreme  Conrt  of  Georgia.    Oct.  30,  1902.) 

OBJECTIONS  TO   EVIDENCBi— APPEAL— RBVTSW 
—NEW  TRIAL.. 

1.  "In  order  to  properly  present  for  decision 
by  the  supreme  court  the  question  whether  or 
not  error  was  committed  in  admitting  given  evi- 
dence, it  mast  appear  that  objection  was  made 
to  it.  and  passed  upon  by  the  court,  at  the 
time  it  was  offered,  and  also  what  the  objec- 
tion was."  (hooper  v.  Ghamblee,  39  S.  E.  917, 
114  Ga.  lie. 

2.  In  view  of  the  evidence  introduced  on  the 
trial,  the  court  below  did  not  abuse  its  discre- 
tion in  declining  to  set  aside  the  finding  of  the 
jury. 

(Syllabus  by  the  Court) 

E^or  from  superior  court,  Habersham 
county;  J.  B.  Estes,  Judge. 

Action  between  H.  A.  Tilley  and  John  Mc- 
Junkin  and  others.  From  the  judgment,  Til- 
ley  brings  error.    Affirmed. 

Robt  McMillan  and  J.  C.  Edwards,  for 
plaintiff  in  error.  J.  B.  Jones,  for  defend- 
ants in  error. 

PER  GITRIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness. 


LOVELESS  T.  STANDARD  GOLD  MIN.  00. 

(Supreme  Court  of  Georgia.     Oct.  30,   1902.) 

INJURY  TO  BMFLOTft-CONCURRBNT  NEOU- 
OBNCB. 

1.  The  negligence  of  a  fellow  servant  does  not 
relieve  the  master  from  liability  to  a  co-servant 
for  an  injury  which  would  not  have  happened 
had  the  master  not  been  negligent  himself. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lumpkin  coun- 
ty: J.  B.  Estes,  Judge. 

Action  by  W.  J.  Loveless  against  the 
Standard  Gold  Mining  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

H.  H.  Dean,  for  plaintiff  in  error.  W.  A. 
Charters,  for  defendant  in  error. 

FISH,  J.  Loveless  sued  the  Standard  Gold 
Mining  Company  for  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by 
him  in  consequence  of  the  negligence  of  the 
defendant  He  alleged  that  he  was  employ- 
ed by  the  defendant  as  a  laborer;  that  at 
the  time  he  was  Injured  he  and  three  others 
were  engaged,  under  the  direction  of  the  de- 
fendant company,  in  timbering  a  mining  shaft 
upon  its  property  ("that  is,  were  placing 
timbers  on  each  side  of  said  shaft  which 
was  perpendicular),  and,  as  said  timbers  were 
put  in,  •  •  •  petitions:  was  required  to 
pot  them  in  place,  and  bolt  the  same  to  oth- 
er timbers"  and  to  the  wails  of  the  shaft 
so  as  to  protect  the  walls  thereof;  that  the 
defendant  company  furnished  the  timbers, 
bolts,  and  taps  necessary  for  this  purpose, 
and  it  was  Its  duty  to  furnish  suitable  ma- 
terial; that  it  furnished  a  number  of  bolts 
and  taps  that  wexB  unfitted  for  use,  the  taps 
beUg  tno  large  for  the  bolts,  so  that  when 
they  were  put  on  the  bolts  the  threads  there- 
in would  not  catch  to  the  threads  on  the 
bolts  sufficiently  to  hold  the  timbers  through 
which  the  bolts  were  placed;  that  another 
squad  of  laborers  had  put  in  a  number  of 
timbers  before  the  plaintiff  and  the  squad 
with  which  he  was  working  went  into  the 
shaft  to  carry  on  the  work;  that  the  men 
employed  in  the  work  previously  to  the  com- 
ing on  of  the  petitioner  and  his  squad  placed 
some  timbers  in  the  shaft,  and  sought  t» 
fasten  the  same  with  the  defective  taps  fur- 
nished by  the  defendant  company;  and  that 
plaintiff  and  his  assistants  went  Into  the 
shaft  "and  stepped  onto  the  plank  placed 
there  for  safety,  so  that  [he]  could  work,— 
the  planks  resting  on  the  said  timbers  so 
upheld  by  the  defective  bolts  and  taps,— and 
after  stepping  out  on  said  planks  and  com- 
mencing work,  and  while  in  the  perform- 
ance of  his  duty,  with  no  knowledge  of  the 
defective  taps  and  bolts,  he  was  injured  by 
the  giving  way  of  the  bolts  and  the  falling 
of  the  said  timbers,  which  caused  him  to  fall 

5  1.  Sm  Master  and  Servant,  voL  U,  C«nt  Dig.  H 

BX6,  526. 
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some  13  or  25  feet  and  strike  the  solid  rock 
on  the  bottom  of  the  shaft"  The  defendant 
demurred  to  the  petltloD,  and  pending  the 
demurrer  the  plaintiff  amended  the  petition 
by  alleging  that  he  had  no  opportunity  of 
discovering  the  defects  set  forth,  and  by  the 
exercise  of  ordinary  care  could  not  have 
known  of  the  same,  while  they  were  well 
known  to -the  defendant  The  court  then 
sustained  the  demurrer  and  dismissed  the 
petition,  to  which  ruUng  the  plaintiff  ex- 
cepted. 

The  case,  as  it  comes  before  us.  Involves 
the  determination  of  a  single  question,  and 
that  is.  did  the  petition,  In  the  language  of 
the  demurrer,  show  "on  Its  face  that  the 
negligence  which  worked  the  injury  com- 
pluiucd  of  was  attributable  to  the  coemployfig 
and  fellow  servants  of  the  petitioner,  the 
risk  of  which  he  assumed,  under  the  law, 
when  he  entered  the  emplojment  of  defend- 
ant''? It  is  earnestly  contended  by  counsel 
for  the  defendant  in  error  that  the  petition 
shows  that  the  injury  was  occasioned  by  the 
negligence  of  the  plaintUTs  fellow  servants, 
in  knowingly  using  the  defective  bolts  and 
taps  in  fastening  together  the  timbers  of  the 
shaft  and  that  therefore  the  master  is  not 
responsible  to  the  plaintiff  for  the  Injury 
which  he  sustahied.  Granting  that  these  fel- 
low servants  of  the  plaintiff,  who  had  pre- 
ceded him  in  the  work  which  be  undertook 
to  continue,  were  thus  negligent  their  neg- 
ligence in  knowingly  using,  in  timbering  the 
abaft  defective  bolts  and  taps  which  were 
furnished  them  for  this  very  purpose  by  the 
master,  would  not  relieve  the  master  from 
liability  to  the  plaintiff  for  the  Injuries  which 
be  sustained  in  consequence  of  the  use  of 
this  defective  material.  The  Imiiid  negli- 
gence, without  which  the  plaintiff  would  not 
have  been  hnjured,  was  that  of  the  master, 
in  furnishing  improper  and  unsafe  appliances 
to  the  plaintiff's  fellow  servants,  to  be  used 
by  them  lu  fastening  together  the  timbers, 
upon  the  security  of  which  the  safety  of  the 
plaintiff,  while  engaged  In  the  work  for 
which  the  defendant  »nployed  him,  deiKnd- 
ed.  Had  the  master  not  been  negligent  in 
furnishing  these  appliances  or  materials,  the 
fellow  servants  of  the  plaintiff  could  not 
have  been  negligent  in  using  them  In  timber- 
ing the  shaft.  Their  negligence  in  the  mat- 
ter depended  upon  and  grew  out  of  the  negli- 
gence of  the  master,  and  the  defendant  was 
therefore  directly  responsible  for  its  own 
negligence,  and  Indirectly  responsible  for  that 
of  its  employes.  If  the  negligence  of  tbe 
master  had  been  wanting,  the  plaintiff  would 
not  have  been  injured.  The  master  fumlsb- 
ed  Improper  materials  or  appliances  to  these 
fellow  servants  of  plaintiff,  to  be  used  ex- 
actly as  they  did  use  them;  and  their  neg- 
ligence in  using  them  under  the  Implied  di- 
rection of  the  master  was  but  a  continuance 
of  the  latter's  negligence  in  furnishing  them 
to  be  thus  used. 

In  the  case  of  Cbeeney  t.  Steamship  Co, 


V2  6a.  726.  19  S.  E.  33,  U  Am.  St  Rep. 
113,  this  court  beld  that  "tbe  negligence  of 
a  fellow  servant  does  not  excuse  the  master 
from  liability  to  a  co-servant  for  an  Injury 
which  would  not  have  happened  bad  the 
master  performed  his  duty."  This  ruling  is 
found  in  the  opinion,  on  page  732,  92  Ga.. 
and  page  36,  10  S.  E.,  44  Am.  St  Rep.  113, 
and  is  supported  by  a  number  of  cited  casee- 
"That  a  master  is  liable  for  an  injury  to  bis 
servant,  caused  by  the  concurrent  negligence 
of  himself  and  a  fellow  servant,  but  which 
could  not  have  happened  had  the  master  per- 
formed his  duty,  is  clear.  *  *  *  If ,  there- 
fore, a  servant  who  Is  himself  free  frcnn 
negligence  receives  an  injury  caused  In  part 
by  the  negligence  of  his  master,  or,  what 
amounts  to  the  same  thing,  of  a  servant  for 
whose  negligence  the  master  is  responsible, 
and  In  part  by  that  of  a  fellow  servant  he 
can  maintain  an  action  against  bis  master 
for  such  injury."  12  Am.  &  Eng.  Enc.  L«w 
(2d  Ed.)  905. 

Counsel  for  defendant  In  error  cites  and 
relies  upon  Baxley  y.  Manufacturing  Co..  114 
6a.  720,  40  &  E.  730.  That  case  came  up  | 
on  tbe  grant  of  a  nonsuit  by  the  trial  court  ! 
and  this  court  held  that  the  nonsuit  was  \ 
properly  granted.  There  the  plaintiff,  who  ' 
was  employed  in  the  defendant's  sawmUI. 
was  injured  In  consequence  of  the  breaking 
of  an  Iron  bolt  which  held  In  position  tbe 
guide  of  the  saw.  He  "claimed  to  have  es- 
tablished by  his  evidence  that  the  defendant 
was  negligent  In  two  particutars:  First,  in 
employing  an  Incompetent  machinist  or.  If 
the  Incompetency  was  not  known  at  the  time 
of  his  empioym^it  in  retaining  in  Its  em- 
ployment an  Incompetent  machinist  after 
knowledge  «f  his  hicompetency,— one  of  the 
duties  of  this  machinist  being  to  put  in  a 
proper  bolt  at  the  place  where  the  bolt  which 
caused  the  plaintiff's  injuries  was  located,  to 
test  the  bolt  when  It  was  put  in,  and  to 
Inspect  it  from  time  to  time  after  It  bad 
been  pot  tat  position;  and,  second,  in  fumlsh- 
tng  for  the  purpose  of  being  placed  in  po- 
sition by  the  machinist  a  defective  bon  bolt, 
when  ordinary  care  wonld  have  required  that 
a  sound  steel  bolt  should  be  used."  The 
ground  upon  which  the  decision  was  based 
is  stated  by  Mr.  Justice  Ck>bb,  who  delivered 
the  opinion,  as  follows:  "There  being  no 
evidence  authorizing  a  finding  that  the  mas- 
ter was  negligent  either  In  the  employment 
of  the  servant  who  was  claimed  to  have  been 
negligent  or  In  furnishing  a  defective  bolt 
to  be  used  by  such  servant  the  pktlntiff  has 
failed  to  make  out  his  case,  and  was  not 
entitled  to  recover,  notwithstanding  the  evi- 
dence authorized  a  finding  that  the  plaintiff 
btanstif  was  without  fault"  It  was  held  that 
the  evidence  in  the  case  showed  that  tbe 
defect  in  the  bolt  "was  a  latent  one,  and. 
su'ch  being  tbe  ease,  the  mere  fact  that  tbe 
bolt  broke  [was]  not  sufficient  to  remove  tbe 
presumption  that  the  master  had  fnmlsi>e<l 
a  proper  appliance  to  be  used;    tbe  d^eet 
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being  of  such  a  character  Uiat  the  master 
TToiiJd  not  know  of  It,  and  could  not  by  the 
exercise  of  ordinary  care  have  discovered 
It."  There  la  nothing  in  tlie  facts  of  that 
<-ase,  w  the  grounds  upon  which  the  de- 
cision therein  was  placed,  wliich  conflicts 
Avith  the  ruling  which  we  make  in  the  pres- 
ent one.  It  is  true  that  Mr.  Justice  Cobb, 
In  stating  the  case  hypothetically,  uses  some 
language  which  seems  to  support  the  conten- 
tion of  the  defendant  in  error  in  the  case 
now  under  review,  but  wliat  the  learned  Jus- 
tice says  in  reference  to  the  nonliability  of 
the  master  In  the  case  thus  stated  was  not 
uecessai7  to  support  the  decision  which  the 
court  rendered,  which  was  based  upon  the 
grounds  indicated  above. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  F.  J,,  absent  on 
account  of  sickness. 


GRIFFITH  V.  COLUNS. 

(Supreme  Conrt  of  Georgia.     Oct.  30,  1902.) 

8UUMARY  PROCEEDINGS— VENDEE  IN  POSSBB- 
BION— LANDLORD  AND  TKNANT. 

1.  When  a  person  holds  possession  of  lands 
uuder  a  contract  of  purchase,  he  cannot  he  dis- 
possessed by  summary  proceedings  against  him 
as  a  tenant. 

2.  Where  an  agreement  was  made  for  the 
sale  of  land,  and  it  was  stipulated  that,  if  the 
vendee  did  not  comply  with  its  terms,  he  was 
to  pay  rent,  and  a  tender  subsequently  made 
by  the  vendee  was  rejected  by  the  vendor  on 
the  i^ronuds  that  it  did  not  comply  with  the 
latter's  erroneous  construction  of  the  contract, 
and  that  he  was  Ld  no  position'  to  make  a  deed, 
because  of  a  security  deed  already  made  by 
him  to  a  third  party,  the  fact  .that  the  amonnt 
tendered  may  not  have  been  the  exact  sum  re- 
quired under  the  contract  did  not  change  the 
relation  of  the  parties  from  that  of  vendor  and 
vendee  to  that  of  landlord  and  tenant. 

3.  No  material  error  was  committed  with  re- 
gard to  the  questions  which  are  indicated 
above,  and  which  are  the  controlling  qnestions 
in  the  case. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Oconee  county; 
B.  B.  Russell,  Judge. 

AcUon  by  F.  P.  Griffith  against  J.  P.  Col- 
lins. Judgment  for  defendant,  and  plalntiCC 
brings  O'ror.    Affirmed. 

A.  8.  Erwin,  B.  EL  Thraaber,  and  John  J. 
Strickland,  for  plaintiff  in  error.  E.  T. 
Brown  and  W.  M.  Smith,  for  defendant  in  er- 
ror. 


SIMMONS,  a  J.  In  January,  1897,  Grif- 
fith instituted  summary  proceedings  to  dis- 
possess Collins  of  certain  described  lands  of 
which  Collins  was  alleged  to  be  In  possession 
as  a  tenant  holding  over.  Collins  made  a 
cotmter  affidavit,  in  which  he  averred  that  he 
did  not  bold  the  land  under  any  lease,  or  con- 
tract of  rent,  or  otherwise  as  the  tenant  of 
Griffith.    Griffith  then  amended  his  pleadings 

<;  1.  See  Landlord  and  Tenant,  vol.  81,  Cent.  Dig.  i 

ism 


by  alleging  that  he  and  Collhis  had  entered 
Into  a  written  agreement  In  regard  to  the 
lands,  that  by  mistake  of  the  scL-lvener  and  of 
the  parties  the  writing  did  not  speak  the  true 
intention  of  the  parties,  and  that  under  the 
real  contract  Collins  was  to  become  the  pur- 
chaser of  the  lands  by  making  certain  pay- 
ments therein  stipulated,  or,  in  the  event  of 
a  failure  to  make  these  payments,  to  pay 
rent  as  a  tenant  He  prayed  a  reformation 
of  the  contract.  Upon  tlie  trial  the  evidence 
showed  that  in  1882  or  1893  CoUkis,  as  the 
tenant  of  Griffith,  went  into  possession  of 
most  of  the  land  here  Involved.  He  rented 
the  land  from  year  to  year  until  the  fall  of 

1895,  when  he  made  a  contract  of  rent  for 
the  year  1896.  In  January,  1S96,  the  parties 
entered  Into  the  following  written  contract, 
which  was  signed  by  Griffith:  "This  is  to 
certify  that  I  agree  to  atH  Mr.  J.  P.  Collins 
my  home  place,  containing  350  acres,  at  $7.00 
per  acre,  at  ten  per  cent,  interest  in  ten 
payments,  but  Mr.  Collins  is  to  pay  one-third 
and  one-fourth  should  he  fall  to  make  pay- 
ments as  above.  And  it  the  said  Collins 
pays  the  full  amount  of  the  ten  payments  in 
one,  then  I  agree  to  give  him  $250.00,  a  suit 
of  clothes,  and  a  buggy.  Said  land  is  bound- 
ed as  follows,"  etc  On  August  26,  1886,  Grif- 
fith wrote  Collins  a  letter,  in  which  he  asked 
Collins  to  bring  him  some  cotton  to  be  applied 
either  to  rent  or  "on  land,"  as  Collins  might 
prefer.  ColUns  does  not  appear  to  have  made 
any  payment  whatever.  The  land  was  sur- 
vejed,  at  the  request  of  both  parties,  at  dif- 
ferent times,  and  found  by  the  last  survey 
to  contain  about  346  acres.    On  October  10, 

1896,  CoUins,  through  his  attorney,  tendered 
Griffith  $2,500,  out  of  which  Griffith  was  to 
take  enough  to  pay  for  the  land.  Griffith 
claimed  that  under  the  contract  he  was  at 
once  entitled  to  $7  per  acre,  and  also  to  the 
full  amount  of  10  years'  interest  at  10  per 
cent  per  annum.  He  also  stated  that  he  had 
already  made  to  a  third  party  a  security  deed 
to  the  land,  and  was,  therefore,  in  no  posi- 
tion to  convey  the  land  to  Collhis;  and  he  re- 
fused the  tender  on  both  these  grounds,  and 
on  no  other.  A  few  days  later  the  attorney 
for  Colli  OS  prepared  a  deed  to  the  land,  and 
again  made  a  tender  to  Grffith.  The  second 
tender  was  of  a  certified  check,  but  this  Grif- 
fith expressly  waived,  refusing  the  tender  for 
the  reasons  stated  when  the  first  tender  was 
rejected.  Griffith  testified  that  he  understood 
the  contract  to  mean  that,  no  matter  when 
payment  was  made,  he  was  entitled  to  the 
principal  and  to  10  per  cent,  interest  for  the 
full  term  of  10  years,  without  discount  Col- 
lins testified  that  at  the  time  the  contract  was 
made  both  parties  bad  understood  and  agreed 
that  under  it  he  was  to  pay  $7  per  acre  for 
the  land,  together  with  interest  at  10  per 
cent  up  to  the  time  of  payment;  and  that 
no  part  of  the  purchase  price  was  to  bear  in- 
terest after  the  time  of  its  paymrat.  The  evi- 
dence also  showed  without  contradiction  that 
by  the  words  "at  ten  per  cent.  Interest  in  ten 
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payments"  it  was  Intended  tbat  the  Interest 
should  be  at  the  rate  of  10  per  cent,  per  an- 
num, and  the  payments  annual;  and  also  that 
the  stipulation  as  to  the  payment  of  "one-third 
and  one-fonrth"  In  the  event  of  a  failure  to 
purchase,  meant  that  CloIIins  should,  in  such 
event,  pay  rent  as  a  tenant,  the  rental  being 
one-third  of  certain  of  the  farm  products 
made  and  one-fourth  of  the  others.  The  Jury 
found  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  triaL  To  the  Judgment 
overruling  his  motion,  be  excited. 

1.  The  sole  question  involved  in  the  present 
case  is  whether  Collins  was  a  tenant  of  Grif- 
fith at  the  time  this  proceeding  against  him 
was  instituted.  The  law  gives  this  remedy  In 
no  case  in  which  the  relation  of  landlord  and 
tenant  does  not  exist  If  Collins,  In  January, 
1897,  was  in  possession  of  the  lands  as  a  ten- 
ant holding  over,  then  the  verdict  should  have 
been  for  the  plaintiff;  while,  It  Collins  held 
the  lands  under  a  contract  of  sale  and  as  a 
purchaser,  the  Jury's  finding  for  the  defend- 
ant was  correct.  The  controlling  issue  was, 
therefore,  whether  or  not  the  relation  between 
the  parties  was  that  of  landlord  and  tenant. 

2.  It  was  argued  by  counsel  for  the  plain- 
tiff in  error  that  the  writing  set  out  above 
locked  the  certainty  requisite  to  a  contract, 
and  was  not  binding,  and  tbat,  therefore,  the 
relation  of  landlord  and  tenant  continued  be- 
tween the  parties  under  their  prior  contract, 
made  in  the  fall  of  1895.  This,  we  think,  is 
not  true.  The  writing  did  not  constitute  a 
sale  of  the  land,  but  it  was  an  agreement  to 
sell,  and  was  so  treated  by  Griffith  in  his 
pleadings.  Both  parties  had  acted  upon  It  as 
such  an  agreement,  and  as  long  as  they  did 
80  the  relation  between  them  was  not  that 
of  landlord  and  tenant.  The  parties  intend- 
ed the  instrument  as  an  optional  contract  or 
agreement  under  which  Collins  could  purchase 
the  land  or  hold  it  as  tenant,  and  when  he 
made  a  tender  to  Griffith,  and  thereby  placed 
himself  In  the  position  of  one  attempttag  to 
close  the  option  to  purchase,  no  refusal  on  the 
p.art  of  Griffith  could  place  Collins  in  the  at- 
titude of  a  tenant.  Under  the  contract  Col- 
lins held  the  land  as  a  purchaser  unless  and 
until  he  should,  by  a  faUure  to  pay,  or  in  some 
other  way,  elect  to  hold  it  as  a  tenant.  In 
the  absence  of  anything  to  show  such  an  elec- 
tion, he  would  continue  to  hold  as  purchaser. 
Whether  the  tender  made  was  of  an  exact- 
ly correct  amount  Is  of  no  moment,  for  It 
was  refused  by  Griffith  on  grounds  which 
show  indubitably  that  the  offer  would  have 
been  declined  whether  correct  or  not.  One  of 
these  grounds  was  that  Griffith  was"  entitled 
to  $7  per  acre  for  the  land,  and.  In  addition 
thereto,  10  per  cent,  per  annum  interest  for 
the  full  period  of  10  years,  although  the  pay- 
ments were  made  the  first  year.  The  other 
was  that  he  had  already  conveyed  the  land  to 
a  third  party,  and  was  in  no  position  to  make 
a  deed  to  Collins.  We  are  clear  that  Grif- 
fith was  not  entitled  to  Interest  at  the  rate 
of  10  per  cent,  per  annum,   and  that,  what- 


ever the  rate,  he  was  entitled  to  no  interest 
beyond  the  time  of  the  tender.  The  reJectloD 
of  the  tender  on  the  ground  first  stated  made 
it  apparent  that  a  technically  correct  and  ex- 
act tender  would  have  been  refused;  whfie  the 
second  objection  stated  showed  that  any  ten- 
der which  could  have  been  made  would  have 
been  ineffectual.  For  these  reasons  we  think 
Collins,  by  his  tender,  clearly  indicated  aa 
intention  to  close  the  option  to  purchase,  and 
could  not  be  held  to  have  relinquished  bis 
right  to  purchase,  and  to  bave  elected  to  bold 
the  land  as  tenant  Not  holding  the  land  as 
tenant,  he  could  not  be  ejected  by  tbe  sum- 
mary process  Instituted  against  him.  What- 
ever may  be  the  rights  of  the  parties  in  other 
respects,  It  is  clear  that  Griffith  cannot  main- 
tain against  Collins  proceedings  which  are  ap- 
plicable only  where  the  relation  of  landlord 
and  tenant  exists. 

8.  The  trial  Judge  committed  no  material 
error  which  could  bave  affected  tbe  dedsioD 
of  the  above  and  controlling  issues  in  tlie 
case.  Whether  error  was  committed  with  re- 
spect to  other  questions  made  It  Is  unneces- 
sary to  decide,  for,  if  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties, 
a  determination  of  this  case  in  favor  of  Col- 
lins was  inevitable. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


GOLDING   V.   STATE. 

(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

CRIMINAL     LAW— APPEAL—RBVIEiW— lARCENT 
—INTENT— NEW  TRIAL. 

1.  There  was  evidence  sufficient  to  authoriie 
a  finding  by  the  jury  that  the  accused  was 
guilty  of  the  oSeuse  with  which  he  was  char- 
ged. 

2.  The  trial  judge  committed  no  error  in  re- 
fusing to  instrnct  the  Jury,  as  requested  by 
counsel  for  the  defendant.  The  question  wheth- 
er the  accused  iutended  to  steal,  as  well  as  th,it 
whether  he  did  iu  fact  commit  the  larceny  ch.ir- 
ged,  was  fairly  submitted  In  the  general  charge, 
which  covered  the  particular  matter  of  inten- 
tion referred  to  in  the  request. 

3.  The  trial  judge  fairly  submitted  the  issues 
made  by  the  pleadings  and  evidence,  and  his 
charge  was  not  calculated  to  mislead  tbe  jury 
in  their  fiuding. 

4.  The  evidence  alleged  to  be  newly  discov- 
ered was  immaterial  in  character,  and  was  not 
lecally  sufficient  to  change  or  influence  tbe  ver- 
dict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Liberty  county; 
Paul  E.  Seabrook,  Judge. 

R.  L,  Golding  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

A.  8.  Way,  for  plaintiff  in  error.  Llvuig- 
ston  Kenan,  SoL  Gen.,  for  the  State. 

PIOR  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of  sick- 
ness.   CANDLER,  J.,  not  presiding. 

1  i.  See  Criminal  Lav,  vol.  15,  Cent.  DlB.  i  tS2t. 
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CASON  T.  ORIZZLB  et  al. 
(Sniireine  Court  of  Georgia.    Oct  80,  1902.) 

APPEAL-REVIBW. 

1.  The  motion  (or  a  new  trial  was  upon  the 
general  grounds  only.  The  evidence  anthorixed 
the  verdict,  and  there  was  uo  error  in  refusing 
to  grant  a  new  trial. 

(Syllabna  bj  the  Court.) 

Error  from  superior  conrt,  Hancock  coun- 
ty;  H.  M.  Holden,  Judge. 

Action  between  R.  A.  Caaon  and  John 
Grizzle  and  others.  From  the  Judgment, 
Cason  brings  error.    Affirmed. 

W.  H.  Burwell,  for  plaintiff  In  error.  L. 
D.  McGregor  and  R.  H.  Lewis,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN.  P.  J.,  absent  on  account  of 
sickness. 


WILLIAMS  T.  STATE. 
(Supreme  Court  of  Georgia.    Not.  12,  1902.) 

JURY— IMPANELING— CRIMINAL  LAW— IN- 
STRUCTIONS. 

1.  Under  the  acta  establishing  the  city  court 
of  CartersTille  (Acts  1884-85.  p.  487,  and  Acts 
1887,  p.  716),  the  judge  of  that  court  may 
make  up  panels  of  jurors  for  the  trial  of  cases, 
and  may  cause  such  panels  to  be  filed  by  tales- 
men in  the  same  maouer  as  is  provided  by  sec- 
tion 859  of  the  Peual  Code,  for  the  organiza- 
tion of  panels  in  the  superior  court. 

2.  A  charge  to  the  Jury  in  a  criminal  case 
that  the  jury  shall  acquit  the  accused  if  they 
"determine  that  he  is  not  guilty  beyond  a  rea- 
sonable doubt "  is  susceptible  of  a  construc- 
tion which  makes  it  erroneous,  and,  in  a  close 
case,  is  such  error  as  to  require  the  grant  of  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  conrt  of  Cartersvllle;  A. 
M.   Foute,   Judge. 

Will  Williams  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Jas.  B.  Conyers.  for  plaintiff  In  error. 
Sam.  P.  Maddoz,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
■ickness.    CANDLER,  J.,  not  presiding. 


WEAVER  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov   12,  1902.) 

CRIMINAL  LAW— VARIANCE— EVIDENCE- 
EXCLUSION. 

1.  An  Indictment  for  an  attempted  arson  al- 
leged the  ownership  of  the  house  to  be  in  "Mrs. 
G.  Bevill."  On  the  trial  the  evidence  showed 
that  the  deed  to  the  property  had  been  made  to 
Roxie  S.  Bevili,  that  she  was  the  wife  of  G. 
Bevill,  and  that  Roxie  S.  Bevill  and  Mrs.  G. 
Bevill  were  one  and  the  same  person.  The 
jury  having  found,  under  proper  instructions 
from  the  court,  that  the  property  belonged  to 
the  psrson  named  in  the  indictment,  there  was 


no  variance,  and  the  court,  did  not  err  in  re- 
fusineto  grant  a  new  trial  upon  this  ground. 

2.  Where  police  officers  saw  the  accused 
throw  oil  upon  a  house  for  the  purpose  (after- 
wards admitted)  of  burning  it,  and  at  this 
juncture  the  officers  came  out  from  their  hid- 
ing place,  and  could  have  been  seen  by  the  ac- 
cused, who  then  started  away  from  the  house 
without  attempting  to  ignite  the  oil  or  the 
house,  the  judge  properly  submitted  to  the  jury 
the  question  as  to  whether  the  accused  desisted 
on  account  of  having  repented,  or  because  he 
had  seen  the  officers,  and  was  afraid  of  appre- 
hension; and  a  finding  against  the  accused  on 
this  issue  was  not  without  evidence  to  sustain 
it 

3.  This  court  cannot  say  that  there  was  er- 
ror in  refusing  to  allow  a  certain  question  to 
be  propounded  to  a  witness  when  it  does  not 
appear  what  answer  was  expected  or  would 
have  been  made. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty;  Pope  Barrow,  Judge. 

John  J.  Weaver  was  convicted  of  arson, 
and  brings  error.    Affirmed. 

W.  P.  Slater,  for  plaintiff  in  error.  W.  W. 
Osborne,  Sol.  Qen.,  for  the  State. 

SIMMONS,  C.  J.  The  accused,  John  J. 
Weaver,  was  indicted  for  the  offense  of  "at- 
tempt to  commit  arson,"  the  allegation  in 
the  indictment  being  that  the  said  Weaver 
did  attempt  willfully  and  maliciously  to  burn 
the  house  of  one  Mrs.  G.  Bevill,  and  did  do 
n  certain  act  toward  the  commission  of  said 
crime,  to  wit,  by  putting  kerosene  oil  on 
said  bouse,  but  was  prevented  from  execut- 
ing the  same.  Ftom  the  evidence  it  appear- 
ed that  a  police  officer  had  received  infor- 
mation which  led  him  to  believe  that  the 
house  referred  to  in  the  indictment  was,  on 
the  night  in  question,  to  be  burned.  This 
officer,  with  two  others,  secreted  himself  at 
a  point  about  50  yards  from  the  house  at 
about  the  time  that  it  was  expected  the  at- 
tempt would  be  made  to  burn  the  house. 
At  about  2  o'clock  in  the  morning  the  offi- 
cers saw  a  man,  who  was  Identified  as  the 
accused,  approach  the  house  with  something 
in  his  hand.  After  going  to  the  rear  end 
of  the  bouse,  and  placing  upon  the  groimd 
the  object  that  he  had  In  his  hand,  he  walk- 
ed some  distance  In  the  direction  of  the 
place  where  tlie  officers  were  concealed,  stop- 
ped, and  looked  around.  He  then  walked 
around  the  house,  and,  after  taking  some 
time,  apparently  Investigating  the  surround- 
ings, he  returned  to  the  place  wh«re  he  had 
deposited  what  then  for  the  first  time  was 
recognized  by  the  officers  to  be  a  can  or  tin 
bucket,  picked  it  up,  and  poured  Its  contents 
upon  the  side  of  the  house.  Upon  an  exam- 
ination made  shortly  after  this  occurrence, 
the  tluld  poured  from  the  can  or  bucket  upon 
the  house  was  found  to  be  kerosene  oil. 
After  throwing  the  oil  upon  the  house,  the 
accused  turned  around,  and  as  he  turned  the 
officers  emerged  from  their  place  of  conceal- 
ment It  appeared  that  two  negro  men  were 
asleep  on  a  bed  near  the  window  on  the 
side  of  the  house  where  the  oil  was  thrown, 
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and  tbat  some  of  .the  oil  went  through  the 
window  and  onto  this  bed.  The  officers 
would  not  testify  whether  the  accused  saw 
them,  but  It  appears  that  he  stepped  back 
from  the  building  after  throwing  the  oil  up- 
or  It,  and  stopped  for  about  30  seconds,  after 
^hleh  time  he  turned  and  walked  away  at 
u  rapid  walk.  When  be  had  gone  some  dls- 
ttince,  the  officers  determined  to  catch  him. 
There  was  a  dim  light,  and  he  could  be  seen 
by  the  officers.  They  supposed  that  he  had 
seen  them,  but  did  not  know  that  he  had. 
They  followed  him,  and  when  they  had  come 
within  about  40  yards  of  him  he  threw  the 
bucket  or  can  which  had  contained  the  oil 
Into  a  ditch,  and  walked  on  across  a  nearby 
bridge.  He  saw  the  officer  approaching  him, 
stopped,  and  was  then  arrested.  He  first 
gave  his  name  as  Carter,  and,  when  asked 
vhere  the  bucket  was  that  he  had  thrown 
away,  he  replied,  "It  is  over  there."  After 
going  some  distance  with  the  officer  without 
speaking,  he  said  to  him:  "I  will  tdl  you 
the  truth.  My  name  is  John  J.  Weaver.  I 
am  a  shoemaker.  I  know  I  am  ruined.  I 
was  hired  to  do  this  by  Mrs.  Bozle  BevlU, 
my  niece,  wife  of  Granville  Bevlll.  My  des- 
titute circumstances  drove  me  to  It  I  was 
to  get  twenty-five  dollars  for  burning  the 
house.  My  family  is  In  destitute  circumstan- 
ces,"—and  at  this  point  he  began  to  cry.  He 
told  the  officer  further  that  the  bouse  was 
Insured  for  $600,  and  asked  him  where  be 
was  going  to  take  him.  When  told  that  he 
would  be  taken  to  the  police  barracks,  be 
asked  to  be  carried  by  Mrs.  Bevill's  house, 
stating  that  she  would  secure  a  bond  for 
him.  It  was  shown  that  Mrs.  G.  Bevlll  was 
the  wife  of  Granville  Bevlll,  and  that  her 
given  name  was  Boxle.  The  deed  to  the  land 
on  which  the  house  was  situated  was  to 
Roxie  S.  Bevlll.  The  accused.  In  bis  state- 
ment, admitted  tliat  he  had  thrown  a  half 
gallon  of  oil  on  the  side  of  the  bouse,  and 
that  he  had  been  offered  f25  by  Mrs.  Bevill 
to  bum  the  house,  but  claimed  that,  after 
throwing  the  oil  upon  the  house,  "some  un- 
known voice"  had  told  him,  "Don't  do  that!" 
He  said  further:  "I  turned  around,  and 
went  back,  giving  up  the  idea  of  burning  the 
bouse,  and  was  going  back  to  tell  her  that 
I  would  throw  up  the  job.  I  did  not  know 
there  was  an  officer  within  half  a  mile  of 
me.— not  nearer  to  me  than  Frogtown."  He 
also  stated  that  when  he  stopped  at  the  time 
of  his  arrest  he  was  in  a  narrow  path,  and 
that  he  only  stepped  out  of  the  path  to  give 
the  officers  room  to  pass;  that  at  the  time 
lie  did  not  know  that  the  person  about  to 
pass  him  was  an  officer,  but  thought  he  was 
a  railroad  hand,  and  did  not  learn  tbat  he 
was  an  officer  until  after  he  threw  bis  band 
upon  him,  and  told  him  to  consider  himself 
under  arrest. 

1.  As  before  stated,  It  appears  tbat  the 
deed  conveying  the  land  upon  which  was  sit- 
uated the  house  named  in  the  indictment 
was  made  to  "Roxle  S.  Bevill,"  and  that  the 


husband  of  Roxle  S.  Bevlll  Is  Granville  Bev- 
ill. The  bill  of  indictment  describes  the 
house  in  question  to  be  "the  house  of  one 
Mrs.  G.  Bevill."  The  question  presented  for 
determination  by  this  court  is,  did  the  court 
below  err  in  refusing  to  give  in  charge  to 
the  Jury  the  following  written  request  of 
counsel  for  the  accused?  "If  the  state  al- 
leges that  the  defendant  attempted  to  bum 
the  house  of  one  Mrs.  G.  Bevill,  then  the 
state  must  so  prove,  and,  if  the  facts  show 
the  property  to  be  in  the  name  of  another. 
In  that  event  the  defendant  should  be  ac- 
quitted;" and  in  charging  Instead  as  follows: 
"It  Is  necessary  for  the  state  to  show  that 
It  tvas  the  house  of  Mrs.  O.  Bevlll,  and  the 
state  must  so  prove.  A  name  Is  Just  a  sim- 
ple method  of  Identifying  a  certain  human 
being.  If  the  testimony  shows  that  the  deed 
to  the  property  was  to  Roxle  S.  Bevill,  and 
If  the  evidence  shows  further  that  Roxle  S. 
Bevlll  Is  the  wife  of  Granville  Bevill,  and  If 
the  Initial  letter  of  Granville  Is  'G,'  and  if 
the  evidence  showed  that  Mrs.  G.  Bevlll  was 
the  same  person  as  Roxie  S.  Bevill,  a  con- 
viction under  this  Indictment  would  be  good. 
If  those  facts  appeared."  The  plalntlflT  in 
error  insists  that  inasmuch  as  the  deed  to 
the  land  upon  which  the  house  was  situated 
was  to  Roxle  S.  Bevill,  and  the  indictment 
alleged  the  house  to  be  the  property  of  Mrs. 
G.  Bevill,  the  request  should  have  been  ^y- 
en,  and  that  the  charge  given  was  error. 
We  think  that  the  court  did  not  err  in  ref  ris- 
ing to  charge  as  requested,  or  In  the  charge 
as  given.  It  was  held  by  this  court  in  the 
case  of  Jackson  v.  State,  76  Ga.  568,  where 
the  accused  was  charged  with  embezzlement: 
"The  question  is  one  of  the  Identity  of  tbe 
party  whose  property  was  embessled,  and 
not  merely  one  of  the  Identity  of  a  name." 
As  was  said  in  the  opinion  in  that  case. 
"Xeither  the  court  nor  the  Jury  could  have 
been  at  any  loss  to  determine  what  person 
was  referred  to."  In  the  case  of  Ansley  v. 
Green,  82  Ga.  184,  7  S.  E.  922,  a  declaration 
brought  in  the  name  of  Alice  McPherson 
Ansley  was  held  good,  although  the  auction- 
eer's memorandum  of  the  sale  of  the  land 
which  was  set  out  in  the  declaration  was 
in  the  name  of  Mrs.  Frank  J.  Ansley  as  the 
seller.  In  that  case  the  court  said:  "It  Is 
very  likely  that  the  name  In  the  memoran- 
dum was  that  of  her  husband,  and.  If  that  Is 
so,  \re  think  it  could  be  explained  by  parol, 
and  that  she  would  be  allowed  to  show  tbat 
Frank  J.  Ansley  was  the  name  of  her  hus- 
band, and  that  the  words  'Mrs.  Frank  J.' 
were  applied  to  her  In  the  memorandum,  and 
that  she  was  the  real  owner  of  the  land 
exposed  for  sale."  In  the  present  case  both 
the  state  and  the  accused  proved  that  Mrs. 
G.  Bevill  and  Roxie  S.  Bevlll  were  one  and 
the  same  person,  and  the  court  in  the  charge 
complained  of,  submitted  the  question  to  the 
Jury  whether  this  was  true.  The  Jury  found 
by  their  verdict  that  the  house  was  the  house 
of  Mrs.  G.  Bevill.    See  Rogers  v.  State.  90 
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Ga.  466,  16  S.  £.  205;  CaiTaU  Y.  State,  53 
Xeb.  431,  73  N.  W.  9S»;  Peterson  v.  UtOe, 
74  Iowa,  223,  37  N.  W.  168;  Davla  v.  State 
(Tex.  Ajsp.)  11  S.  W.  «7. 

2.  From  the  statement  of  facts  heretofore 
siren,  it  will  be  seen  that  the  accused  ap- 
proached the  house  described  In  the  Indlct- 
xueut  at  the  hour  of  2  in  the  morning,  with 
a  tin  bucket  or  can  containing  at  least  a  half 
gallon  of  kerosene  oil.  He  sets  this  vessel 
down  in  a  safe  place,  and  carefully  goes 
around  the  premises,  taking  in  and  examin- 
ing the  situation,  and  returns  to  the  place 
where  he  placed  the  oil.  He  looks  cautious- 
ly around,  and  then  throws  it  over  the  wall 
of  the  house,  and  In  so  doing  some  of  the 
oil  goes  into  a  window  and  falls  upon  tlie 
budding,  where  two  men  are  asleep.  He 
steps  back,  and  listens  for  30  seconds,  when 
into  full  view  come  three  o£Scers  of  the  law. 
The  accused  may  not  have  seen  them.  He 
<>ould  have  done  so.  He  then  walks  rapidly 
away,  the  officers  following,  and  as  he  goes 
lie  throws  the  bucket  in  which  he  had  car- 
ried the  oil  into  a  ditch.  After  following 
liim  for  a '  considerable  distance,  the  officers 
catch  up  with  him,  and  place  him  under 
niTest,  and  after  a  time  he  admits  all  that 
they  have  seen,  and  more.  Upon  the  trial, 
in  his  statement  made  to  the  Jury,  do  we 
hear  for  the  first  time  of  his  repentance,  and 
of  the  "still,  small  voice"  that  bade  him  de- 
sist from  his  atrocious  purpose.  Under  sec- 
tion lOiO  of  the  Penal  Code,  it  was  a  ques- 
tion for  the  Jury  to  say  under  the  evidence 
whether,  after  throwing  the  oil  upon  the 
liouse,  lie  was  prevented  by  the  sight  of  the 
officers  from  completing  his  crime,  or  whetb- 
«r,  after  going  to  the  extent  that  he  did,  be 
heard  and  heeded,  as  he  claims,  a  voice 
which  seemed  to  say,  "Stop!  Don't  do  that!" 
or  whether  he  was  frightened  by  the  ap- 
proach of  the  officers  or  deterred  by  the  voice 
of  conscience  and  repented  of  his  wicked  in- 
tention. The  question  was  fairly  submitted 
to  the  Jury,  ^ey  found  against  the  accus- 
ed, and  there  was  ample  evidence  to  sustain 
their  finding. 

3.  Complaint  is  made  that  the  court  below 
erred  in  refusing  to  allow  a  certain  witness 
to  answer  a  question  set  out  in  the  motion 
for  a  new  trial.  Nowhere  does  It  appear 
what  answer  was  expected  to  this  question, 
and  under  the  repeated  rulings  of  ttUs  court 
this  assignment  of  error  was  insufficient. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


STURKET   V.  STATE. 

(Supreme  Conrt  of  Georgia.    Nov.  12,  1902.) 

CRIMINAI^  LAW— APPEAL-NEW   TRIAL. 

1.  The  evidence  was  sufficient  to  support  the 

▼erdict,  the  nllenced  Dewly  discovered  evidence 


f  1.  Sm  Criminal  Law.  vol.  15,  Cent.   Dls.  t  2292. 


was  either  merely  cnmulative  or  impeaching, 
and,  even  if  the  sentence  imposed  liad  l)een  ex- 
cessive. It  would  not  have  been  a  good  ground 
for  grantiug  a  new  trial.  Barcamy  v.  State, 
40  S.  E.  901,  114  Oa.  852. 

(Syllabus  by  the  Comt.) 

BJrror  from  superior  court,  Muscogee  coun- 
ty;   W.  B.  Butt,  Judge. 

Bose  Sturkey  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  C.  Cameron  and  Freer  &  Love,  for 
plaiutlfC  in  error.  S.  P.  Gilbert,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    G.'^NDLER,  J.,  not  presiding. 


BELLINGER  v.  STATE. 

(Supreme  Court  of  Georgia.     Nov.  12,  1902.) 

CRIMINAL  LAW— AFPEAL-RJEBVIEW— NEW 
TRIAL. 

1.  In  the  absence  of  exceptions  pendente  lite, 
this  court  cannot  consider  exceptions  to  rnlings 
made  more  tiian  five  months  b^ore  tlie  bill  of 
exceptions  was  sued  out. 

2.  Rulings  made  upon  a  demurrer  to  an  ac- 
cusation and  a  motion  to  quash  the  warrant 
which  was  the  foundation  of  the  accusation  are 
not  proper  grounds  of  a  motion  for  a  new  trial. 

3.  The  sentence  was  not  excessive,  and,  if  it 
were,  this  is  not  srronnd  for  a  new  trial.  Bur- 
gamy  V.  State,  114  Ga.  852,  40  8.  B.  991  (2); 
Sturkey  y.  State,  116  Ga.  — ,  ubi  supra. 

4.  The  evidence  authorized  the  verdict. 
(Syllabus  by  the  Court.) 

E^ror  from  city  court  of  Savannah;  T.  M 
Norwood,  Judge. 

Laura  Bellinger  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Geo.  W.  Owens  and  W.  F.  Slater,  for  plain- 
tiff in  error.  W.  W.  Osborne,  Sol.  Gen.,  for 
the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


WATSON  V.  MAYOR.  ETC.,  OF  THOMSON. 

(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

MUNICIPAL     CORPORATIONS  —  ORDINANCES  — 
GENERAL  WELFARE. 

■  1.  A  municipal  corporation  canuot,  under  the 
general  welfare  clause  usually  found  in  munici- 
pal charters,  prohibit  one  from  carrying  on  a 
lawful  avocation  on  Christmas  Day,  when  there 
is  nothing  in  the  character  of  the  business  car- 
ried on  which  is  calcniated  to  interfere  with 
the  peace,  good  order,  and  safety  of  the  com- 
munity. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  McDuffie  county; 
E.  L.  Brinson,  Judge. 

J.  F.  Watson  was  convicted  of  violating  an 
ordinance  of  the  town  of  Thomson,  and  brings 
error.    Reversed. 

f  2.  See  Criminal  Law,  vol.  IS,  Cent.  Dig.  {  iiii. 
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John  T.  West  for  plaintiff  in  error.  Ira 
E.  Fanner,  for  defendant  in  error. 

COBB,  J.  Watson,  a  merchant,  was  con- 
victed In  the  municipal  court  of  the  town  of 
Thomson  for  the  violation  of  an  ordinance 
providing  that  "it  shall  be  Illegal  for  any  per- 
son to  follow  any  trade,  avocation,  or  calling 
-n-Ithin  the  limits  of  the  town  of  Thomson  on 
the  25th  day  of  December  of  each  year;  said 
day  being  hereby  set  aside  as  a  holiday,  and 
is  to  be  observed  by  all  persons  within  the 
limits  of  the  town."  By  the  terms  of  the  or- 
dinance its  provisions  were  not  to  be  appli- 
cable to  such  "works"  as  are  nsoally  iter- 
formed  on  Sunday,  and  it  was  further  pro- 
vided that  railroad  and  express  companies 
should  be  allowed  to  conduct  their  respective 
businesses  for  a  stated  period  before  and 
after  the  arrival  of  trains;  that  dmg  stores 
should  be  allowed  to  sell  drugs  upon  request 
of  the  party  desiring  to  purchase,  and  should 
immediately  after  the  sale  close;  and  that 
dealers  In  "green  groceries"  should  be  al- 
lowed to  conduct  their  business  until  10 
o'clock  a.  m.,  on  the  day  named.  The  ac- 
cused did  not  come  within  any  of  the  excep- 
tions Just  referred  to.  His  petition  for  cer- 
tiorari complains  that  the  Judgment  of  the 
municipal  court  was  erroneous,  because  the 
town  of  Thomson  had  no  authority  under  Its 
charter  to  pass  the  ordinance;  and  that,  even 
If  It  had,  the  general  assembly  bad  no  power 
to  confer  such  authority.  The  superior  court 
overruled  the  petition  for  certiorari,  and  the 
petitioner  excepted. 

The  town  of  Thomson  had  no  express  au- 
thority from  the  general  assembly  to  pass 
the  ordinance  in  question,  and,  inasmuch  as 
we  have  reached  the  conclusion  that  such  au- 
thority cannot  be  fairly  implied  from  the  gen- 
eral grant  of  power  contained  in  the  general 
welfare  clause,  which  is  the  only  clause  in 
the  town's  charter  which  could  by  any  possible 
construction  be  held  to  confer  the  authority. 
It  will  be  unnecessary  to  determine  whether 
the  general  assembly  could  constitutionally 
enact  itself  or  delegate  to  municipal  corpora- 
tions the  power  to  pass  such  a  law  as  Is  In- 
volved in  the  present  case.  Christmas  Day 
is  declared  by  the  law  of  this  state  to  he  a 
holiday.  The  general  assembly  has  not,  how- 
ever, seen  proper  to  provide  for  an  entire 
cessation  of  business  on  public  holidays.  On 
such  days  It  is  not  lawful  to  note  and  protest 
bills  and  notes,  but  further  than  this  the  law 
does  not  prohibit  the  carrying  on  of  business 
avocations.  Civ.  Code,  g  3692.  See,  also, 
Hamer  v.  Sears,  81  Oa.  288,  6  S.  E.  810.  It 
is  well  settled  that  a  municipal  corporation 
cannot,  by  ordinance,  provide  for  the  punish- 
ment of  an  act  which  is  made  an  offense  un- 
der the  law  of  the  state.  It  does  not  neces- 
sarily follow,  however,  from  this,  that  a  mu- 
nicipal corporation  may  provide  for  the  pun- 
ishment of  any  act  which  the  state  has  not 
seen  fit  to  declare  a  crime.  The  power  of 
municipal    corporations    to    provide    for    the 


punishment,  under  the  general  welfare  clause 
In  their  charters,  of  acts  otherwise  lawful,  is 
a  limited  power.  As  a  general  rule,  a  mu- 
nicipal corporation  cannot,  under  this  clause, 
exercise  any  powers  but  those  which  are  nec- 
essarily or  fairly  to  be  implied  from,  or  inci- 
dent to.  Its  express  powers,  and  those  which 
are  indispensable  to  the  declared  purposes  for 
which  the  corporation  was  created.  See  Hen- 
derson V.  Heyward,  109  Ga.  3T7,  34  S.  E.  590. 
47  L.  R.  A.  368,  T7  Am.  St  Rep.  384.  See. 
also.  Turner  v.  City  of  Forsyth,  78  Ga.  683,  3 
S.  E.  649  (3).  An  ordinance  prohibiting  one 
from  following  his  avocation  upon  a  given 
day  can  be  sustained  only  as  an  exercise  of 
the  police  power  of  the  state.  Up  to  the 
present  time  the  general  assembly  has  seen 
proper  to  Interfere  with  the  right  of  the  citi- 
zen to  follow  his  ordinary  avocation  only  to 
the  extent  of  prohibiting  him  from  pursuing 
such  calling  on  Sunday,  and  prohibiting  those 
engaged  in  the  business  of  banking  from  do- 
ing the  acts  above  referred  to  on  public  holi- 
days. Further  than  this  the  general  assem- 
bly has  not  seen  proper  to  go.  The  power  of 
the  government  to  Interfere  with  the  citizen 
in  his  right  to  labor  is  one  which  should  be 
cautiously  exercised.  "The  right  to  follow 
any  of  the  commcMi  avocatlona  of  life  is  an 
inalienable  right"  Bradley,  J.,  In  Butchers' 
Union  Slaughter  House  &  Live  Stock  Land- 
ing Co.  V,  Crescent  City  Live  Stock  Landing 
&  Slaughter  House  Co..  Ill  U.  S.  762,  4  Sup. 
Ct  657,  28  L.  Ed.  585.  The  State  itself  can- 
not Interfere  with  the  right  to  labor  except 
upon  reasons  which  demand  that  this  right 
shall  be  restrained  for  the  public  good.  Laws 
requiring  cessation  from  labor  at  given  times 
have  been  upheld  for  the  reason  that  experi- 
ence has  demonstrated  that  it  is  for  the  wel- 
fare of  each  individual,  and  therefore  for  the 
society  of  which  he  Is  a  member,  that  all  per- 
sons should  take  periodic  rests  from  their 
work.  The  policy  of  the  law  of  this  state  Is, 
and  has  been  for  many  years,  favorable  to 
the  right  of  a  man  to  labor,  and  to  follow  the 
pursuit  of  his  ordinary  avocation.  The  only 
restraints  upon  this  right  which  the  general 
assembly  has  ever  seen  proper  to  exercise  are 
those  above  referred  to.  The  general  assem- 
bly has  never,  so  far  as  we  are  informed,  con- 
ferred In  express  terms  upon  any  municipal 
corporation  the  right  to  altogether  prohibit  a 
person  from  carrying  on  one  of  the  lawful 
avocations  of  life  on  a  public  holiday,  even  if 
it  could  confer  such  power.  Municipal  cor- 
porations, under  the  general  welfare  clause, 
have  been  permitted  to  pass  ordinances  in 
aid  of  the  policy  of  the  law  of  the  state  by 
punishing  acts  which  were  not  punishable  un- 
der the  law  of  the  state,  but  which,  if  per- 
mitted in  the  municipality,  might  tend  to 
bring  about  violations  of  state  laws.  It  was 
held  in  Karwlsch  v.  City  of  Atlanta,  44  Ga. 
204,  that,  while  the  city  of  Atlanta  could  not 
punish  a  person  for  carrying  on  his  ordinary 
avocation  on  Sunday,  for  the  reason  that  tiiat 
would  be  an  offense  against  the  law  of  tbe 
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*tate^  it  was  competent  for  the  city,  under 
the  authority  of  the  general  welfare  clanse, 
to  enforce  an  ordinance  prohibiting  merchant! 
from  keeping  open  their  doors  on  Sunday,  the 
puriMse  of  the  ordinance  behig  to  prevent  the 
violation  of  the  state  law  In  reference  to  per- 
sons carrying  on  the  work  of  their  ordinary 
calling  on  Sunday.  See,  alBO,  Rothschild  t. 
City  Of  Darlen,  69  Oa.  SOS.  It  has  also  been 
held  that  in  municipalities  where  the  sale  of 
liquor  Is  altogether  prohibited,  or  allowed  to 
be  sold  under  given  regulations,  an  ordinance 
prohibiting  one  from  having  liquors  in  his 
possession  for  the  purpose  of  Illegal  sale  could 
be  passed  under  the  power  granted  In  the 
seneral  welfare  clause;  the  purpose  of  the 
ordinance  being  to  aid  in  the  enforcement  of 
the  state  law  prohibiting  or  regulating  the 
sale  of  liquor.  See  the  cases  cited  In  Hen- 
derson T.  Heyward,  supra,  on  page  380,  100 
Oa.,  and  page  692,  84  S.  E.,  47  L.  R.  A.  366, 
77  Am.  St.  Rep.  384.  The  general  assembly 
never  having  seen  proper  to  attempt  to  bring 
within  the  police  power  the  right  of  the  citi- 
zen t6  carry  on  his  ordinary  labor  on  public 
holidays,  it  is  manifest  that  it  is  the  intention 
of  the  general  assembly  and  the  policy  of  the 
state  that  one  shall  be  permitted  to  pursue 
his  ordinary  avocation  on  any  day  other  than 
Sunday,  unless  he  is  engaged  in  the  business 
of  banking,  and  then  the  restraint  upon  this 
right  is  limited  In  the  manner  above  referred 
to.  Such  being  the  undoubted  policy  of  the 
state.  It  is  not  to  be  presumed  that  the  gen- 
eral assembly  intended,  by  granting  a  munic- 
ipal charter,  that  the  general  welfare  clause 
therein,  although  It  may  be  broad  in  Its 
terms,  should  be  construed  as  authority  for 
a  municipal  corporation  to  interfere  with  one 
who  is  carrying  on  an  occupation  at  a  time 
when  it  is  lawful  under  the  law  of  the  state 
for  him  to  pursue  this  calling.  To  prohibit 
individuals  generally  from  carrying  on  their 
ordinary  avocations  on  days  other  than  Sun- 
day would,  with  the  exceptions  above  noted, 
be  a  departure  from  the  settled  policy  of  the 
state,  and  any  such  departure  must  com- 
mence with  the  general  assembly  Itself,  either 
by  a  direct  law  to  this  effect  or  by  granting 
some  subordinate  public  corporation  express 
authority  to  make  such  departure.  See  Hen- 
derson V.  Heyward,  supra,  and  cases  cited. 
Of  course,  what  is  said  above  with  reference 
to  the  power  of  a  municipal  corporation  un- 
der the  general  welfare  clause  of  its  charter 
to  prohibit  the  carrying  on  of  lawful  occupa- 
tions on  public  holidays  is  applicable  only  to 
such  occupations  the  prosecution  of  which  is 
not  calculated  to  disturb  on  the  particular  day 
the  peace,  good  order,  and  safety  of  the  com- 
munity, in  the  sense  in  which  those  terms  are 
understood  by  the  law.  A  municipal  corpo- 
ration would  doubtless  have  the  right  even  to 
entirely  prohibit  on  a  given  day  the  carrying 
on  of  a  business,  which,  though  lawful,  was 
of  such  a  character  that  Its  prohibition  for 
the  time  was  absolutely  essential  to  the  wel- 
fare, in  a  legal  sense,  of  the  community. 


Judgment  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


McARVER  V.  STATE. 
(Supreme  Court  of  Oeorgia.    Nov.  12,  1902.) 

CRIMINAIi  LAW— APPEAL-RBTTBW. 

1.  The  evidence  authorized  the  verdict,  the 
charge  complained  of  was  not  erroneous  for  any 
of  the  reasons  assigned,  aud  there  was  no  error 
In  refuaiug  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Ed.  McArver  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  A.  Barnett,  for  plaintiff  In  error.  Moses 
Wright,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


WYNN  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  12.  1902.) 

APPEAL-RBVIIIW. 

1.  There  being  no  complaint  that  any  error 
of  law  was  committed  on  the  trial,  there  being 
evidence  to  sustain  the  verdict,  and  the  trial 
Judge  being  satisfied  therewith,  the  supreme 
court  will  not  reverse  the  judgment  denying  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  com-t,  Scliley  county; 
Z.  A.  LitUeJohn,  Judge. 

S.  J.  Wynn  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

J.  R.  Williams,  for  plaintiff  In  error.  F. 
A.  Hooper,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


SLOCUMB  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 
APPBAIi— REFUSAL  OF  NEW  TRIALr-RBVIBW 

1.  In  passing  upon  exceptions  to  the  over- 
ruling of  a  motion  for  a  new  trial,  this  court 
will  not  consider  grouods  of  the  motion  which 
were  not  approved  by  the  trial  Judge. 

2.  The  charges  complained  of,  when  taken  in 
connection  with  the  entire  charge,  were  not 
erroneous,  the  evidence  authorized  the  verdict, 
and  there  was  no  error  in  refusing  a  new  trial. 

(SyUabus  by  the  Court.) 

Error  from  superior  court,  Terrell  county; 
H.  C.  Sheffield,  Judge. 

Tom  Slocumb  was  convicted  of  crime,  and 
brings  error.    Affirmed. 
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W.  H.  Otnr  and  R.  F.  Sfanmona,  tor  plain- 
tiff in  error.    J.  A.  Lalng,  SoL  Qen.,  for  the 

State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,   P.  J.,  absent  on  acconnt  of 
sickness.    CANDLER,  J.,  not  presiding. 


DEAN  T.  STATE. 

(Supreme  Court  of  Georgia.     Not.  12,  1902.) 

ASSAULT  WITH  INTENT  TO  KILIj— BVIDBNCB— 
INSTRUCTIONS. 

1.  The  evidence  nuthorized  the  verdict  that 
the  accused  was  guilty  of  the  offense  of  au  as- 
sault with  iatent  to  murder. 

2.  The  trial  judge  fully  and  fairly  instructed 
the  jury  as  to  the  issues  which  arose  under  the 
pleadings  and  evidence  in  the  case. 

3.  There  was  uo  error  on  the  part  of  the 
trial  judge  in  failing  to  instruct  the  jury  as  to 
the  law  governing  voluntary  manslaughter. 

4.  The  jury  would  not  have  been  authorized, 
under  the  evidence  of  any  of  the  witnesses,  to 
find  a  verdict  that  the  accused  was  guilty  of  a 
leas  offense  than  that  returned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county: 
Z.  A.  Llttlejohn,  Judge. 

Ben  Dean  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.    Affirmed. 

J.  R.  Williams,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

IvUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


MOSS  T.  STATE. 
(Supreme  Court  of  Georgia     Not.  12,  1002.) 

CRIMINAL  LAW— RBVIBW. 

1.  No  error  of  law  was  complaiued  of,  and 
the  evidence  was  sufficient  to  authorize  the  ver- 
dict. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Sandersyllle;  P. 
R.  Taliaferro,  Judge. 

Llge  Moss  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  A.  Robson,  for  plaintiff  in  error.  J.  E. 
Hyman,  Sol.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


JACKSON  T.  STATE. 
(Supreme  Court  of  Georgia     Not.  18,  1902.) 

LARCIBNT— BVIDENCB. 
1.  The  evidence  iu  this  case  fails  to  sllow  that 
the  pistol  was  taken  from  the  prosecutor  with- 

1 1.  8w  Homlelds,  vol.  tt.  Cent.  Dls-  I  <S1 


out  his  knowledge,   and  the  circumstances  of 
the  taking  do  not  make  it  satisfactorily  to  ap- 
pear that  such  taking  was  done  with  intent  to 
steal. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Sandersrllle;  P. 
B.  Taliaferro,  Judge. 

James  Jackson  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

J.  A.  Robstm,  for  plaintiff  in  error.  J.  EL 
Hyman,  Sol.,  for  the  State. 

LITTLE,  J.  The  plaintiff  in  errw  was 
tried  on  an  accusation  in  the  city  court  of 
Sandersyllle  for  the  offense  of  larceny  from 
the  person.  The  accusation  charges  that  he 
wrongfully  and  fraudulently  took  a  certain 
pistol  from  the  person  of  the  prosecutor, 
Oopeland,  privately,  and  without  his  knowl- 
edge, with  Intent  to  steal  the  same.  He  was 
convicted,  and  mad^  a  motion  for  a  new 
trial,  on  the  grounds  that  the  yerdk;t  was 
contrary  to  law  and  the  evidence,  and  with- 
out law  or  evidence  to  support  it  The  mo- 
tion being  overruled,  he  excepted. 

The  contention  of  counsel  for  the  plaintiff 
in  error  is  that  the  evidence  fails  to  show 
that  the  accused  took  the  pistol  with  Intent 
to  steal  the  same,  and  that,  therefore,  the 
verdict  is  contrary  to  law  and  the  evidence. 
Larceny  from  the  person  is  defined  by  onr 
Penal  Code  (section  175)  to  be  "wrongful  and 
fraudulent  taking  of  money,  goods,  or  any 
article  of  value,  from  the  person  of  anothw, 
privately,  without  his  knowledge,  in  any 
place  whatever,  with  intent  to  steal  the 
same."  It  will  be  noted  that  this  definition 
varies  from  that  of  simple  larceny  (Pen. 
Code,  S  155),  In  that  in  larceny  from  the  per- 
son the  taking  must  be  privately  and  without 
his  knowledge.  In  the  caae  of  Moye  v.  State. 
65  Ga.  754,  this  court  ruled  that  the  crime 
could  not  be  completed  if  the  owner  of  the 
property  had  knowledge  that  It  was  being 
taken.  Again,  no  grade  or  character  of  lar- 
ceny is  complete  unless,  accompanying  the 
taking,  there  is  an  intent  to  steal.  It  is  true 
that  as  a  general  proposition  the  Intent  may 
be  manifested  by  the  circumstances,  but 
these  circumstances  must  always  be  suffi- 
cient to  indicate  that  the  intration  to  steal 
existed.  Ttiis  court,  in  the  case  of  Patterson 
V.  State,  85  Ga.  134,  11  S.  B.  621,  21  Am.  St 
Rep.  152,  quoted  approvingly  from  a  Michi- 
gan case  (Maber  v.  People,  10  Mich.  212,  81 
Am.  Dec.  781)  a  statement  that  the  "general 
rule  is  well  settled,  to  which  there  are  few. 
If  any,  exceptions,  that,  when  a  statute 
makes  an  offense  to  consist  of  an  act  com- 
bined with  a  particular  intent,  that  Intent 
Is  just  as  necessary  to  be  proved  as  the  act 
itself,  and  must  be  foimd  by  the  Jury,  as  a 
matter  of  fact,  before  a  conviction  can  be 
had."  Mr.  Wharton,  in  the  first  volume  of 
his  Criminal  Law  (section  886),  on  authority, 
states  the  general  rule  to  be  that  'taking 
goods,  not  with  the  intention  of  depriving 
the  owner  of  his  property  in  than,  but  with 
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the  object  Of  temporarily  using  them  and 
then  returning  them,  Is  not  larceny";  and  In 
section  886,  that  "the  mere  borrowing,  with- 
out fraudulent  Intent,  Is  not  larceny."  Mr. 
Bishop,  In  the  second  volume  of  his  New 
Criminal  Law,  §  840  (5),  after  dOng  quite 
a  number  of  cases,  declares  that,  by  all  opin- 
ions, the  taking,  to  be  felonious,  must  be 
more  than  a  mere  trespass,  whether  careless 
or  Intended.  And  Mr.  Clark,  in  his  work  of 
Criminal  Law  (page  279),  while  treating  on 
the  manner  of  taking  Involved  In  a  larceny, 
declares  that  though  larceny  Is  generally  re- 
garded as  a  secret  crime,  and  conveys  the 
Idea  of  stealth.  It  Is  not  necessary  that  the 
taking  should  be  done  secretly.  An  open  tak- 
ing may  constitute  the  crime.  If  there  Is  the 
necessary  animus  furandl,  or  felonious  In- 
tent, though  the  fact  that  there  was  no 
stealth  or  Intended  c(mcealment  may  tend  to 
show  the  absence  of  such  Intent  Quite  a 
number  of  cases  are  cited  by  Mr.  Rapalje  In 
note  2,  on  page  23,  In  his  work  on  Larceny 
and  Kindred  OfFenses,  which  support  the 
proposition  that  the  articles  taken  must  have 
been  taken  fraudulently  and  secretly,  with 
the  felonious  intent  of  permanently  depriving 
the  owner  of  them.  In  section  26  of  the  same 
•work  the  author  cites  authorities  which  sup- 
port the  proposition  he  lays  down,  that  the 
taking  of  the  property  of  another  with  the 
Intent  of  depriving  owner  only  temporarily 
of  it  Is  not  larceny.  Bee,  also.  Causey  v. 
State,  79  Ga.  664.  6  S.  E.  121,  11  Am.  St 
Rep.  447,  as  to  the  effect  of  a  public  taking. 
The  evidence  of  the  prosecutor,  who  was 
the  only  witness  for  the  state,  is  to  the  fol- 
lowing effect:  Between  the  hours  of  sunset 
and  dark,  at  a  public  place  (Buffalo  Bridge), 
in  Washington  county,  he  was  lying  down, 
and  saw  the  accused  walking  towards  the 
place  where  he  was.  He  had  his  back  to 
him,  and  had  a  pistol  in  the  back  pocket  of 
his  pants.  He  felt  some  one  takhig  his  pis- 
tol, and,  turning,  saw  Jackson  walking  away 
-with  it  in  his  hand.  When  he  felt  the  pistol 
leaving  his  pocket  he  endeavored  to  catch 
bold  of  it,  but  missed  It.  The  pistol  was  a 
borrowed  one,  and  belonged  to  a  man  by  the 
name  of  Dudley.  The  accused  returned  the 
pistol  to  Dudley  in  about  six  weeks.  He  did 
not  follow  the  accused  when  he  took  the  pis- 
tol, for  the  reason  that  he  was  afraid  he 
would  be  shot  There  were  a  number  of  per- 
sons on  the  ground  at  the  time.  He  testlfles, 
in  the  same  connection,  that  the  pistol  was 
taken  privately  and  without  his  knowledge. 
The  latter  statement  must  be  discredited,  be- 
cause of  his  evidence  that  he  saw  Jackson 
walking  towards  him,  and  felt  some  one  tak- 
ing the  pistol  from  his  pocket;  hence  he  did 
have  knowledge  that  it  was  being  taken. 
The  explanation  given  by  the  accused,  which 
■was  not  in  any  way  controverted  except  In 
the  foregoing  evidence  of  the  prosecutor,  was 
that  a  large  crowd  were  at  the  bridge;  that 
Copeland  was  lying  on  the  ground  with  a  lot 
of  other  persons,  and  his  pistol  was  sticking 


out  of  his  hip  pocket:  that  he  thought  be 
would  have  a  little  fun  out  of  the  prosecutor, 
and  walked  up  to  him,  and  took  hla  pistol 
out,  and  walked  on  off  with  some  young  la- 
dles with  the  pistol  In  his  hand;  If  the  pros- 
ecutor said  anything  at  the  time,  he  did  not 
hear  It;  that  he  had  no  intention  of  keeping 
the  pistol,  although  he  did  not  return  It  to 
Dudley,  to  whom  it  belonged,  as  soon  as  he 
could  have  done  so;  that  the  pistol  was  tak- 
en in  broad  open  daytime,  and  that  a  half 
dozen  men  saw  him  take  it  and  walk  off  with 
It 

The  jury  were  not,  of  course,  obliged  to 
believe  any  part  of  this  statement  of  the  ac- 
cused. It  was,  however,  a  very  material 
point,  considering  the  testimony  of  the  pros- 
ecutor, to  show  the  Intention  of  the  accused 
In  taking  the  pistol,  and  the  circumstances 
that  other  persons  were  present  and  saw  him 
take  it  and  that  it  was  taken  in  the  open 
day  tended  very  greatly  to  show  the  inten- 
tion, and  the  meagemess  of  the  evidence  for 
the  state  on  these  points  is  a  significant  fact. 
Indeed,  while  the  statement  Is  fuller  as  to 
details,  it  does  not  seem  to  be  contradictory 
of  the  evidence  of  the  prosecutor,  for  he  does 
not  state  that  it  was  dark  at  the  time  of  the 
taking,  but  that  it  was  between  sunset  and 
dark.  In  another  particular  his  evidence 
would  tend  to  show  that  other  persons  saw, 
or  might  have  seen,  the  taking;  for  he 'states 
that  there  were  several  other  persons  on  the 
ground.  Another  significant  circumstance 
which  tends  to  show  that  the  prosecutor  did 
not  at  the  time  regard  the  taking  as  having 
been  feloniously  done  is  that  he  did  not  fol- 
low the  so-called  thief,  nor  attempt  to  re- 
cover the  property,  although  there  were  a 
number  of  other  persons  present  on  whom 
he  could  have  called  for  assistance.  We  are 
of  the  opinion  that  the  evidence  does  n'ot 
satisfactorily  show  that  the  pistol  was  taken 
from  the  person  of  the  prosecutor  without  his 
knowledge,  nor  does  it  satisfactorily  show, 
under  the  rules  of  law  to  which  we  have 
above  referred,  that  the  pistol  was  taken 
with  Intent  to  steal  the  same.  The  taking 
was,  of  course,  a  trespass,  and  wrongful,  but, 
in  the  absence  of  the  anlmua  furandl,— the 
Intent  to  steal,— the  canviction  cannot  be  up- 
held. 

The  Judgment  overruling  the  motion  for  a 
new  trial  mtist  therefore  be  reversed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  absent  on  account  of  sickness,  and 
CANDLER,  J.,  not  presiding. 


WHITE  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  13,  1002.) 

CRIMINAL  tiAW— AFPOAL-RXVIBW. 

1.  An  objection  to  evidence  will  iiot  be  con- 
sidered when  it  does  not  appear  that  it  was 
urged  before  the  trial  judge  at  the  time  the 
eviilpnce  was  offered. 

2.  The  evidence  authorized  the  verdict 
(Syllabus  by  the  Court) 
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Error  from  city  conrt  of  CarroUton;  W. 
C.  Hodnett  Judge. 

J.  R.  White  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Jas.  Beall  and  Oscar  Reese,  for  plaintiff 
In  error.  S.  Holderness.  Sol.,  and  Orlfflth  & 
Weatberby,  for  the  State. 

PEU  CURIAM.    Judgment  afDrmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    OANDLER,  J.,  not  presiding. 


GRIFFIN  T.  STATE. 
(Snpreme  Ooort  of  Geor^a.    Not.  13.  1902.) 

CRtMINilL    I<AW— APPEAL-REVIEW. 

1.  This  court  will  not  review  the  evidence  In 
a  cage  when  it  is  apparent  from  the  record  tJiat 
there  has  been  uo  bona  fide  effort  made  to 
brief  the  evidence  as  required  by  law,  and 
when  the  document  purporting  to  be  a  brief  of 
the  evidence  consists  largely  of  qnestiona  and 
answers,  and  is  interspersed  with  objections  to 
testimony.  Railroad  Co.  v.  Upshaw,  42  8.  B. 
82,  115  Ga.  688,  and  case  cited. 

2.  When,  in  such  a  case,  no  question  is  pre- 
sented which  can  be  determined  without  refer- 
ence to  the  evidence,  the  judgment  will  be 
affirmed. 

3.  Applying  the  rules  above  stated  to  the  rec- 
ord in  the  present  case,  the  judgment  must  be 
affirmed. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Brunswick;  J.  D. 
Sparks,  Judge. 

Peter  Griffin  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Max  Isaac,  for  plaintiff  in  error.  J.  T. 
Colson,  Sol.,  Atkinson  &  Dunwody,  and  Spen- 
cer R.  Atkinson,  for  the  State. 

PER  CURIAM.    Affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
slcknesB.    OANDLER,  J.,  not  presiding. 


LAWSONv  STATE. 
(Supreme  Court  of  Georgia.    Nov.  13,  1902.) 

ADULTERY— BVIDBNCB. 
1.  Under  an  accusation  charging  the  accused 
with  living  in  a  state  of  adultery  with  a  named 
person,  mere  proof  of  a  single  act  of  adultery 
with  such  other  person  is  not  sufficient  to  au- 
thorize a  conviction. 
(Syllabus  by  the  Ckturt.) 

Error  from  city  court  of  Baxley;  J.  L 
Carter,  Judge. 

Lola  Lawson  was  convicted  of  crime,  and 
brings  error.    Reversed. 

W.  W.  Bennett  and  J.  B.  Moore,  for  plain- 
tiff In  error.    N.  J.  Holton,  SoL,  for  the  State. 

FISH,-  J.  Lola  Lawson  was  tried  in  tbe 
city  court  of  Bazley  upon  an  accusation 
charging  ber  with  living  in  a  state  of  adul- 
tery with  one  Henry  Pluesy.     There  were 


other  counts  in  tlie  accusation  charging  her 
with  living  In  a  state  of  fornication,  and  liv- 
ing In  a  state  of  adultery  and  fornication. 
with  the  same  person.  She  was  found  guilty, 
and  made  a  motion  for  a  new  trial,  which 
being  overruled,  she  accepted. 

In  our  opinion,  the  verdict  was  withoat 
evidence  to  support  it.  Tbete  was  circum- 
stantial evidence  from  which  the  Jury  could 
Iwve  Inferred  that  the  accused  had  been 
guilty  of  criminal  sexual  Intercourse,  upon  a 
single  occasion,  with  a  man  named  Henry 
Pruitt  Whether  Prultt  was  married  or  sin- 
gle, did  not  appear.  Waiving  the  question 
whether  or  not  the  proof  showed  that  Pruitt 
was  also  known  by  the  name  of  Pluesy.  and 
also  the  question  whether  or  not  the  evidence 
should  have  shown  whether  he  was  married 
or  single,  the  evidence  was  fatally  defective, 
in  that  it  did  not  show  the  accused  had  been 
living  in  a  state  of  adultery  with  Pruitt,  or 
that  she  had  been  Uvlng  with  blm  in  either 
of  the  other  unlawful  states  or  conditions 
charged  In  the  accusation.  At  most.  It  show- 
ed only  a  single  act  of  criminal  intercourse 
between  the  parties,  without  any  other  cir- 
cumstance to  sustain  the  accusation.  In  Mc- 
Leland  v.  State,  25  Ga.  477,  where  the  ac- 
cused was  Indicted  and  found  guilty  ot  the 
offense  of  "Uvlng  In  a  state  of  adultery  and 
fornication,"  the  proof  showed  only  a  single 
act  of  adultery;  and  the  trial  court  chart;ed 
the  jury  that,  if  they  believed  from  the  tes- 
timony that  the  defendant  had  been  guilty 
of  a  single  act  of  adultery,  they  should  find 
him  guilty  under  the  Indictment  But  this 
court  held  that,  under  the  charges  of  the 
Indictment,  It  was  "necessary  for  other  facts 
to  be  proven  besides  an  act  of  adultery,  to 
warrant  the  conviction  of  the  defendant."  It 
seems  to  us  that  this  Is  clear  from  the  very 
language  of  the  statute.  The  statute  pro- 
vides: "Any  man  and  woman  who  shall  live 
together  in  a  state  of  adultery  or  fornication, 
or  of  adultery  and  fornication,  or  who  shall 
otherwise  commit  adultery  or  fomlcatiou,  or 
adultery  and  fornication,  shall  be  severally 
Indicted,"  etc.  Pen.  Code,  §  381.  What  ne- 
cessity or  reason  was  there  for  providing  for 
the  ptmlshment  of  those  who  should  "com- 
mit adultery"  "otherwise"  than  by  living 
together  in  a  state  of  adultery,  if  by  commit- 
ting a  single  act  of  adultery  they  would  be 
guilty  of  the  offense  of  living  together  In  a 
state  of  adultery?  Or  to  state  the  proposi- 
tion differently,  if  a  man  and  woman  by  a 
single  act  of  adultery,  unaccompanied  by  any 
other  circumstance  showing  an  intention  to 
establish  and  continue  an  adulterous  relation, 
are  guilty  of  the  offense  of  living  together  In 
a  state  of  adultery,  how  can  it  be  possible 
for  them  to  "commit  adultery"  "otherwise" 
than  by  living  in  a  state  of  adultery?  The 
statute  clearly  makes  a  distinction  t>etween 
living  together  in  a  state  of  adultery  and 
merely  committing  an  act  of  adultery.  Bish- 
op, in  discussing  the  statutory  offenses  which 
he  treats  of  under  the  title  "Living  In  Adul- 
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tery  or  Fornication,"  after  calling  atten- 
tion to  the  different  expressions  employed  in 
tbe  statutes  of  the  various  states,  says: 
"Xone  of  these  statutes  are  violated  by  a 
mere  single  act  of  criminal  Intercourse,  and 
it  will  not  be  otherwise  though  the  act  tran- 
spires in  pursuance  of  a  prior  arrangement." 
Blab.  St.  Crimes,  {  607.  The  following  cases, 
most  of  which  are  cited  by  the  learned  au- 
thor, will  t>e  found  to  sustain  this  statement: 
Smith  y.  State,  39  Ala.  554;  Qnartemas  v. 
State,  48  Ala.  269;  HaU  t.  State,  53  Ala. 
4G3;  Bodiford  v.  State,  86  Ala.  67,  5  South. 
559.  11  Am.  St  Rep.  20;  Morrill  v.  State,  6 
Tex.  App.  447;  Jackson  t.  State,  116  Ind. 
464,  19  N.  B.  380;  Prnner  v.  Com.,  82  Va. 
115;  Luster  v.  State,  23  Fla.  339,  2  South. 
«00;  Thomas  v.  State,  39  Fla.  437,  22  South. 
V25;  Searls  v.  People,  13  111.  597;  Tumey  v. 
SUte,  60  Ark.  259,  29  S.  W.  893;  State  T. 
Marvin,  12  Iowa,  499;  Com.  v.  Calef,  10 
Mass.  163. 

A  new  trial  should  have  been  granted  be- 
cause the  verdict  was  witbont  evidence  to 
support  It 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P  J.,  absent  on 
account  of  sickness,  and  CANDLBB,  J.,  mot 
presiding. 


ATLANTA.  K.  A  N.  BY.  00.  v   ROBERTS. 

(Supreme  Court  of  Georgia.     Oct  31,  1902.) 

RAILROADS— INJURY  TO  LICKNSBE— NEW  TRI- 
AL—DAMAGES. 

1.  There  was  no  error  in  overraUns  the  mo- 
tion for  a  nonsuit. 

2.  None  of  the  grounds  set  out  in  the  mo- 
tion for  a  new  trial  present  any  legal  reason 
for  setting  aside  the  verdict  which  was  author- 
ized by  the  evidence,  and  which  is  not  excess- 
ive. 

(Syllabns  by  the  Oourt) 

Error  from  superior  court,  OUmer  county; 
Geo.  F.  Oober,  Judge. 

Action  by  F.  L.  Roberts  against  the  At- 
lanta, Knoxvllle  &  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Smith,  Hammond  &  Smith,  J.  P.  Peny, 
and  Clay  &  Blair,  for  plaintiff  in  error.  N. 
A.  Morris,  M.  J.  German,  and  B.  P.  Green, 
for  defendant  In  error. 

LITTLB,  J.  Roberts  brought  suit  against 
tlie  Atlanta,  Knoxvllle  &  Northern  Railway 
Company  to  recover  damages  for  personal 
injuries  which  be  alleged  be  sustained  by 
tbe  running  and  operation  of  a  car  belong- 
ing to  the  defendant  by  the  negligence  of 
tite  servants  and  agents  of  the  company. 
Tbe  defendant  denied  generally  all  the  al- 
legations of  the  petition.  The  trial  resulted 
in  a  verdict  for  the  plaintiff.  Defendant  sub- 
mitted a  motion  for  a  new  trial,  which  be- 
ing overruled,  it  sued  out  a  bill  of  excep- 
tions, in  which  error  is  assigned  to  the  ov»- 
ruling  of  its  motion  for  a  nonsuit  made  at 
42  S.E.— 18 


the  oonclusion  of  the  evidence  for  the  plain- 
tiff, and  to  the  overruling  of  the  motion  for 
a  new  trial.  The  truth  of  certain  evidenoe 
on  the  part  of  the  plaintiff  is  practically  un- 
contested, to  wit  that  plaintiff  had  been  em- 
ployed by  Long  to  load  bark  in  a  car  be- 
longing to  the  defendant  which  by  it  had 
been  placed  on  a  side  track  at  Ellijay,  and 
that  while  in  the  car  a  locomotive  belonging 
to  defendant  was  attached  to  It  for  the  pur- 
pose of  drilling  or  switching,  and  while  the 
car  was  being  moved  on  the  track  it  was 
derailed  and  overturned.  It  was  also  un- 
contested that  the  plaintiff  was  injured.  It 
is  claimed,  however,  by  tbe  company,  that 
he  was  injured  l^  Jumping  from  the  car 
after  It  bad  stopped,  and  when  there  was  no 
further  danger;  and  it  is  urged  that  plaintiff 
saw  the  freight  train,  the  locomotive  of 
which  was  doing  the  switching,  at  the  time 
it  came  in;  that  he  knew  It  was  coming  In 
on  bis  track,  and  that  be  ceased  his  business 
of  packing  the  bark,  and  sat  on  it  for  the 
purpose  of  holding  it  in  place;  that  the  com- 
pany had  no  Imowledge  or  notice  that  the 
plaintiff  was  on  the  car;  that  the  plaintiff 
knew  it  was  going  to  be  moved;  that  he 
was  not  a  passenger,  nor  was  he  injured 
while  loading  or  unloading  tbe  car,  but  that 
he  remained  In  tbe  car  without  making  bis 
presence  known;  that  be  could  have  left  it 
at  any  time,  and  It  was  bis  duty  either  to 
have  made  his  presence  Imown,  or  to  have 
left  tbe  car;  and  that  under  these  circum- 
stances, as  the  evidence  shows  that  the 
plaintiff  was  not  intentionally  or  willfully  in- 
jured, the  company  was  not  liable. 

1.  We  are  of  the  opiuiou  that  the  court 
did  not  err  in  overruling  the  motion  for  a 
nonsuit  It  la  apparent  from  the  evidence  in 
the  case  that  the  company  placed  the  car 
on  tbe  side  track  for  the  purpose  of  allow- 
ing It  to  be  loaded  with  bark  by  Mr.  Long.  In 
doing  so  it  did  not  lose  the  right  of  control 
over  the  car,  nor  the  right  to  change  its 
place  on  its  tractcs  as  its  convenience  re- 
quired. When  it  placed  tbe  car  on  the  side 
track  to  be  loaded,  it  did  so  with  the  knowl- 
edge that  It  would  be  occupied  by  Long  or 
his  employes,  from  time  to  time,  until  the 
loading  was  completed.  This  knowledge  car- 
ried with  it  a  duty  to  operate  and  move  the 
car  in  such  a  manner,  and  on  such  notice 
to  those  engaged  in  loading,  or  being  there- 
in in  connection  with  that  business,  as  would 
not  place  them  In  danger.  These  proposi-. 
tions  being  sound,  as  we  think,  and  the  evi- 
dence certainly  authorizing  a  verdict  that 
this  duty  was  not  met  the  trial  Judge  would 
not  have  been  warranted  In  withdrawing  the 
case  from  the  Jury,  and  ruling  that  the  evi- 
dence for  the  plaintiff  did  not  entitle  him 
to  a  recovery.  There  was  therefore  no  error 
in  overruling  the  motion  for  nonsuit 

2.  A  number  of  grounds  are  set  out  In  tbe 
motion  for  a  new  trial.  We  have  carefully 
considered  these,  and  the  reasons  submitted 
why  the  trial  Judge  erred  in  charging  tbe 


Digitized  by  VjOOQIC 


754 


42  80DTHEABTERN  RBPOBTBB. 


<G«. 


Jurjr  In  different  particiilan,  In  ruling  on  the 
admissibility  of  evidence,  and  In  falling  to 
charge  None  of  these  grounds,  In  our  opin- 
ion, present  a  cause  sufficient  to  set  aside 
the  verdict  which  was  rendered.  It  is  our 
opinion  that  the  judge  did  not  err  in  in- 
structlng  the  Jury  in  the  language  of  section 
2321  of  the  Civil  Code,  nor  in  fallisg  to 
charge  that  the  provisions  of  law  contained 
In  that  section  were  not  applicable  in  case 
the  Jury  should  find  that  the  plaintiff  was  not 
Injured  by  the  running  of  defendant's  cars, 
but  in  the  latter  event  the  rights  of  the  par- 
ties should  be  determined  by  other  and  dif- 
ferent rules.  There  was  no  request  that  the 
latter  proposition  should  be 'given  in  charge. 
If  there  had  been,  It  would  not,  as  we  in- 
terpret the  evidence,  have  been  autltorlEed. 
There  is  no  question  but  that  tine  car  in 
-which  the  plaintiff  remained  was  derailed 
and  overturned  while  being  moved  on  the 
track  of  the  defendant  company,  and,  from 
the  evidence  in  relation  to  the  cause  of  such 
derailment,  the  Jury  would  have  been  fully 
authorized  to  say  that  It  was  caused  by  the 
want  of  proper  care  and  diligence  on  the 
part  of  the  agents  of  the  company.  Nor  does 
there  seem  to  be  any  serious  contention  that 
the  plaintiff  was  not  injured  while  Jumping 
from  the  car  which  was  derailed  and  turned 
over.  Although  he  was,  It  does  not  necee- 
sarily  follow  that  the  company  was  not  re- 
sponsible for  the  damage  which  the  plaintiff 
BO  sustained.  The  mle  governing  such  lia- 
bility, as  announced  by  this  court  In  the  case 
of  Kailroad  Co.  T.  Panik,  24  Ga.  S56,  is  this: 
"If,  through  the  default  of  a  corporation  or 
its  servants,  the  passenger  is  placed  in  such 
a  perilous  condition  as  to  render  it  an  act 
of  reasonable  precaution,  for  the  purpose  of 
Bclf-preBervatlon,  to  leap  from  the  cars,  the 
company  is  responsible  for  the  Injury  be  re- 
ceives thereby,  although  if  he  had  remained 
In  the  cars  he  would  not  have  been  injured." 
In  the  case  of  Smith  v.  Railroad  Co.,  83  Ga. 
671, 10  S.  K.  301,  after  the  misconduct  of  the 
company  in  threatening  the  plaintiff  with  a 
collision  had  been  establisbed.  Chief  Justice 
Bleckley,  in  discussing  this  question,  says: 
"The  open  question  is  whether  the  plaintiff, 
after  discovering  the  danger,  acted  recldessly 
or  rashly,  and  thus  Iwought  upon  himself  a 
calamity  which  be  might  have  avoided  by 
more  discreet  conduct.  All  the  authorities 
concur  in  holding  that  the  duty  of  a  person 
for  his  own  safety,  in  such  an  emergency,  is 
not  to  be  measured  by  the  ordinary  standard, 
but  that  allowance  is  to  be  made  for  the 
state  of  bis  emotions.  The  anthorities  to  this 
effect  which  might  be  cited  amount  to  scores, 
if  not  to  hundreds."  The  contention  here  Is 
that  the  plaintiff  was  not  injured  by  the 
running  of  the  cars,  but  because,  recklessly, 
when  there  was  no  occasion  to  do  so,  he 
Jumped  from  the  car  and  was  injured,  and 
that  therefore  the  court,  without  request, 
Bbould  have  charged  the  Jury  (practically) 
that,  if  tb^  found  such  to  be  the  fact,  then 


the  rule  that  the  company  was  liable   for 
damages  sustained  by  the  operation  of    tbe 
cars  would  not  apply.    If  the  evidence,  as  a 
whole,  be  tested  by  the  principles  of   law 
extracted  from  the  decisions  in   the   cases 
above  cited,  it  wlU  be  found  that  sncb   a 
charge  would  not  be  warranted.     Tbe  evi- 
dence shows  that  at  tlie  time  the  car  -wl? 
derailed  the  plaintiff,  who  had  been  packing 
the  bark  in  one  end  of  the  car,  had  placed  a 
plank  on  It,  and  sat  upon  the  plank  to  prv- 
▼ent  the  bark  from  being  disarranged  by  tlie 
movement  of  the  car,  and  tiiat  he  had  bee:j 
employed  by  liong  to  load  ttie  car.     It   is 
tme  that  one  of  the  witnesses,  who  testified 
that  bis  attention  was  attracted  by  the  noise 
of  the  car  Jumping  over  the  ties,  said  that 
when  he  looked  the  car  was  off  the  track 
and  going  slowly;  that  it  seemed  almost  to 
stop,  and  then  lean,  and  gradually  to  turn 
over;  that  It  fell  on  its  side;   tiiat  he  saw 
the  plaintiff,   looking   very  much   alarmed, 
eenw  out  of  the  car  and  Jnmp  off,  and  at 
the  time  the  car  had  stopped,  and  was  lying 
on  its  Bide.    This  same  witness,  however,  in 
another  portion  of  his  evidence,  fartb^-  said 
that  he  looked  at  the  car,  and  a  considerable 
dust  arose  when  it  fefM,  and  Just  as  the  dust 
fell  he  saw  plaintiff  come  out  of  the  top  of 
the  car  and  Jump  off.    Another  witness  tes- 
tified that  when  he  noticed  the  cars  he  mi-\y 
that  some  of  tbe  wheels  were  off  the  rails, 
running  on  the  ties.    He  then  saw  tiie  ear 
torn  over  with  the  door  up,  and,  Jnst  about 
the  time  tbe  car  turned  over,  tbe  plaintiff 
came  out  of  the  door.    Still  another  witness 
for  the  railroad  company  testified  that  when 
he  flret  saw  the  plaintiff  he  was  coming  out 
of  the  door  of  tbe  car,  and  the  car  was  then 
turning  over.    The  plaintiff  himself  testified 
that  as  the  car  went  to  turn  over  be  en- 
deavored to  Jump  out  of  it.    No  part  of  this 
evidence,  when  fairly  interpretfirt,  would  au- 
thorize the  Jury  to  find  that  the  plaintiff  was 
not  injured  by  tbe  running  and  operation  of 
the  cars,  because  it  does  not  antborize  the 
conclasian  that  tbe  plaintiff,  in  Jumping,  was 
not  in  such  a  perilous  position  as  to  cender 
the  act  of  Jumping  a  reasonable  precaution 
for  the  purpose  of  self-preservation.    He  was 
In  the  car  when  it  first  left  the  rallE  and 
ran  upon  the  ties,  and  then  upset;    and.  if 
any  allowance  be  made  for  the  state  of  mind 
of  a  person  placed  In  such  a  situation,   it 
would  be  unreasonable  to  s^y  that  such  a 
one,  when  he  attempted  to  leave  Ibe  car  as 
qnickly  as  he  possibly  could,  and  by  the 
readiest  means  he  could,  would  have  been 
either  rash  or  reckless.     Nor  do  -we  think 
there  was  any  error  on  the  part  of  the  trial 
Judge,  of  which  the  defendant  can  complain. 
In  admitting  evidence  of  the  plaintiff  liimseif 
In  relation  to  the  accidnrt  The  spedflc  ruling 
complained  of  was  made  by  the  Judge  in 
the  following  language:    "He  [plaintiff]  can 
testify   as   to   the  track.    •    ♦    •    I   don't 
thing  he  can  testify  as  to  the  way  the  en- 
gineer came  back.    The  transaction  is  his 
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crettlni:  hnrt,  or  aa  to  bow  he  stmck  ft.    I 
don't  think  this  man  is  a  competent  witness 
ns  to  how  he  came  back,  or  as  to  anything 
that  was  with'n  the  immediate  knowledge  of 
the  engineer.     As  to  how  he  was  hurt    I 
don't  see  why  he  should  not  testify  as  to 
that,"  etc    Counsel  for  plaintiff  in  error  re- 
fer US  to  the  case  of  Maytield  t.  Railroad 
Oo.,  87  Ga.  374,  13  S.  E.  459.     The  ruling 
In  that  case  was  to  the  effect  that  a  loco- 
inotlTe  engineer,  from  whose  negligent  acts 
an    injnry  Is  sustained,   Is  an  agent  of  the 
oorporation,  and,  being  dead,  the  person  In- 
jured Is  an  Incompetent  witness  to  testify  In 
his  own  behalf  to  such  negligent  act;    it 
not  appearing  that  any  surviving  officer  of 
the  corporation  was  present.    The  evidence 
In  that  case  which  was  objected  to  tended 
to  show  that  the  engineer  was  guilty  of  a 
negligent  act.  In  consequence  of  which  the 
plaintiff  was  Injured;    and  the  ruling  was 
clearly  made  that  a  witness  was  incompetent 
to  testify  in  his  own  behalf  to  such  act,  be- 
cause it  was  a  transaction  between  the  plain- 
tiff and  an  agent  of  the  company.    But  to 
this  case  the  court  did  refuse,  on  objection, 
to  permit  the  witness  to  testify  as  to  any 
way  the  enginew  came  back,  and  also  ruled 
that  the  transaction  was  plaintiff's  getting 
hurt,  and  that  the  witness  was  Incompetent 
as  to  anything  that  was  within  the  Immedi- 
ate knowledge  of  the  engineer,  bnt  ruled 
that  the  witness  conld  testify  what  he  was 
doing  prior  to  the  time  he  was  hurt    In  otJr 
opinion,  this  ruling  does  not  conflict  with  the 
principle  laid  down  In  the  case  cited.    What 
the  witness  was  doing  at  the  time  he  was 
hurt  In  the  light  of  the  evidence,  certainly 
did  not  relate  to  any  transaction  between 
himself  and  the  dead  engineer.    Nor  do  we 
think  the  court  erred,  under  the  principle 
ruled  in  the  case  cited,  In  allovrlng  the  wit- 
ness to  testify  to  the  Independent  fact  that 
the  car  was  running  at  the  rate  of  seven  or 
eight  miles  an  hour  at  the  time  It  was  turn- 
ed over,  and  that  he  attempted  to  Jump  out 
at  the  time  it  was  turning  over,  etc.    The 
rate  of  speed  of  tJie  car  was  not  a  trans- 
action   between   the  plaintiff   and  the   en- 
gineer of  the  company.  In  any  sense.    The 
plaintiff  was  not  connected  with  It  by  any 
act  of  his.    The  transaction  ruled  on  in  the 
Mayfleld  Case,  supra,  was  the  act  of  the 
injured  person  In  attempting  to  get  on  the 
cowcatcher  of  the  locomotive;   and  the  act 
of  the  engineer  at  this  particular  time,  in 
putting  on  steam,  causing  the  locomotive  to 
Jerk  violently  forward,  which  act  It  was  al- 
leged, caused  the  injury.     The  transaction 
discussed  and  passed  on  in  that  case  referred 
te  the  act  of  two  parties,  one  of  whom  was 
Injured  in  his  attempt  to  do  something  which 
he  had  a  right  to  do,  by  a  concurrent  act 
of  the  party  who  is  deceased.    We  further 
thhik  that  the  court  committed  no  error  in 
charging  the  Jury  that  the  plaintiff  would  be 
entitled  to  recover  for  the  pain  and  suffering 
that  he  sustained  which  was  attributable  to 


the  wrongful  or  negligent  act  of  the  defend- 
ant If  the  defendant  was  liable  in  damages 
to  him  therefor.  The  objection  to  this  charge 
was  that  it  expressed  an  opinion  that  the 
conduct  of  the  defendant  was  wrongful  or 
negligent  We  do  not  think  the  objection  is 
a  good  one.  especially  when  this  extract  Is 
construed  with  reference  to  the  whole  charge. 

Our  conclusion  is  that  for  none  of  the  rea- 
sons set  out  in  the  special  grounds  of  the 
motion  for  new  trial  should  the  Judgment  be 
reversed,  nor  to  the  verdict  contrary  to  the 
evidence  In  the  case.  Nor  can  we  say  that 
the  sum  of  $475,  found  as  damages  for  the 
Injury  which  the  plaintiff  sustained,  to  ex- 
cessive, under  the  evidence  relating  to  the 
character  of  the  injury,  and  the  necessary 
and  accompanying  pain  and  suffering  nat- 
urally Incident  thereto. 

Judgment  affirmed.  All  the  Jnstlcea  con- 
curring, except  LUMPKIN,  P.  J^  ahaent  on. 
account  of  sicknesa. 


GROVES  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

CRIUINAL  lAW— ATTBHFT  TO  CX>UMIT  CRIIOB. 

1.  Mere  preparatory  acts  for  the  commiBsioa 
of  a  crime,  and  not  proximately  leading  to  its 
consummation,  do  not  oonstitate  aa  attempt 
to  commit  the  crime. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Cbattiam  comb 
ty;  Pope  Bairow,  Judge. 

W.  O.  Groves  was  indicted  for  an  attempt 
to  commit  robbery.  A  demurrv  to  the  Indict- 
ment was  overruled,  and  he  brings  error. 
Reversed. 

Robt  li.  Coldlug  and  John  B.  Coopw,  for 
plaintiff  In  error.    W.  W.  Osborne.  SoL  Gen., 

for  the  State. 

FISH,  J.  W.  C.  Groves,  E.  H.  MaUay, 
and  Joe  Waters  were  indicted  for  an  attempt 
to  commit  robbery  by  force  upon  the  person 
of  Frank  Delter.  The  indictment  alleged 
that  the  accused  "in  such  attempt  did  do  an 
act  towards  the  commission  of  said  crime, 
to  wit  by  hiring  a  iiack  for  the  purpose  of 
assisting  them  in  the  commission  of  said 
crime,  to  wit,  by  ascertaining  that  said  Frank 
Deiter  had  no  weapon  of  offense,  to  wit,  by 
procuring  false  faces  for  the  purposes  of  a 
disguise,  but  were  intercepted  and  prevented 
from  executing  said  crime."  Upon  the  trial 
of  Groves,  he  demurred  to  the  indictment, 
one  of  the  grounds  of  demurrer  being  that 
the  acts  alleged  did  not  make  out  the  offense 
charged.  The  demurrer  was  overruled,  and 
the  accused  excepted. 

We  think  the  demurrer  should  have  been 
sustained.  The  indictment  waa  based  upon 
section  1040  of  the  Penal  Code,  which  de- 
clares that  "If  any  person  slial]  attempt  to 
commit  a  crime,  and  in  such  attempt  shall 
do  any  act  towards  the  commission  of  such 
crime,  but  shall  fall  In  the  perpetration  there- 
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of,  or  shall  be  prevented  or  intercepted  from 
executing  the  same,  he  shall,  In  cases  where 
no  provision  is  otherwise  made  in  this  Code, 
or  by  law,  for  the  punishment  of  snch  at- 
tempt, be  punished  as  follows,"  etc.  In  or- 
der to  constitute  the  ofCense  of  attempt  to 
commit  a  crime,  the  accused  must  do  some 
act  toward  its  commission.  "Clommlsslon" 
means  the  act  of  committing,  doing,  or  per- 
forming the  act  of  perpetrating.  Webst 
Diet.  Mere  acts  of  preparation,  not  proxi- 
mately leading  to  the  consummation  of  the 
intended  crime,  will  not  suffice  to  establish 
an  attempt  to  commit  it  In  People  v.  Mur- 
ray, 14  Cal.  159,  it  was  held  that  declarations 
of  an  Intent  to  enter  into  an  incestuous  mar- 
riage, followed  by  elopement  for  the  purpose, 
and  sending  for  a  magistrate  to  solemnize  the 
ceremony,  were  mere  acts  of  preparation,  and 
did  not  constitute  an  attempt  to  commit  the 
crime.  Chief  Justice  Field,  who  delivered 
the  opinion  In  that  case,  said:  "Between  the 
preparation  for  the  attempt,  and  the  attempt 
Itself,  there  Is  a  wide  difference.  The  prep- 
aration consists  In  devising  or  arranging  the 
means  or  measures  necessary  for  the  commis- 
sion of  the  offense.  The  attempt  Is  the  direct 
movement  towards  the  commission  after  the 
preparations  are  made."  In  U.  S.  v.  Stephens 
(C.  C.)  12  Fed.  52,  8  Sawy.  116,  the  accused 
was  charged  with  an  attempt  to  introduce 
spirituous  liquors  Into  Alaska  in  violation  of 
an  act  of  congress.  The  evidence  showed 
that  he  sent  from  Alaska,  where  he  resided, 
to  a  wholesale  dealer  in  San  Francisco,  an 
order  for  100  gallons  of  whisky,  to  be  ship- 
ped to  him  in  Alaska.  It  was  held  that  he 
was  not  guilty  of  an  attempt  to  Introduce 
the  whisky  into  Alaska,  as  he  had  done  no 
act  to  carry  out  his  Illegal  Intent  of  which 
the  law  could  take  cognizance;  the  offer  to 
purchase  the  whisky  being  an  act  preparatory 
and  indifferent  in  its  character.  "Procuring 
or  loading  a  gun,  or  buying  poison,  or  walk- 
ing to  a  particular  place,  with  intent  to  kill 
another,  Is  not  enough  to  make  one  guilty  of 
an  attempt  to  commit  murder.  The  same  is 
true  of  a  purchase  of  coal  oil  and  matches 
with  Intent  to  commit  arson,  or  the  procuring 
of  metal  and  dies  with  intent  to  conunlt  the 
offense  of  counterfeiting  money.  •  •  • 
These  acts  are  mere  preparations,  Indifferent 
in  their  character,  and  do  not  advance  the 
conduct  of  the  party  far  enough  to  constitute 
an  attempt."  Clark  &  M.  Grimes,  {  123,  and 
cases  cited.  Mr.  Clark,  in  his  work  on  Crim- 
inal Law  (2d  Bd.,  p.  126),  says:  "An  attempt 
to  commit  a  crime  is  an  act  done  with  intent 
to  commit  that  crime,  and  tending  to,  but 
falling  short  of,  its  commission,"  and  that 
two  of  the  essential  elements  of  the  offense 
are:  "(1)  The  act  must  be  such  as  would  be 
proximately  connected  with  the  completed 
crime.  (2)  There  must  be  an  apparent  possi- 
bility to  commit  the  crime  in  the  manner  pro- 
I)08ed."  Again,  on  page  127,  the  author  says: 
"To  constitute  an  attempt,  there  must  be  an 
act  done  in  pursuance  of  the  Intent,  and  more 


or  less  directly  tending  to  the  commission  of 
the  crime.  In  general,  the  act  must  be  Inex- 
plicable as  a  lawful  act,  and  must  be  more 
than  mere  preparation.  Yet  it  cannot  accu- 
rately be  said  that  no  preparations  can 
amoimt  to  an  attempt  It  is  a  question  of 
degree,  and  depends  upon  the  circumstances 
of  each  case."  Citing  Com.  v.  Peaslee,  177 
Mass.  267,  50  N.  E.  55,  and  Com.  v.  Kennedy, 
170  Mass.  18,  48  N.  E.  770.  Mr.  Bishop  de- 
fines an  attempt  to  be  "an  intent  to  do  a  par- 
ticular thing  which  the  law,  either  common 
or  statutory,  has  declared  to  be  a  crime, 
coupled  with  an  act  toward  the  doing,  suffi- 
cient both  in  magnitude  and  In  proximity  to 
the  fact  intended  to  be  taken  cognizance  of 
by  the  law,  that  does  not  concern  itself  with 
things  trivial  and  small.  Or  more  briefly, 
an  attempt  Is  an  Intent  to  do  a  particular 
criminal  thing,  with  an  act  towards  It  falling 
short  of  the  thhig  intended."  1  Bish.  New 
Or.  Law,  {  728.  "Mere  preparation,  when 
made  at  a  distance  from  the  place  whore  the 
substantial  offense  is  to  be  committed,  is  or- 
dinarily too  remote  an  act  to  satisfy  the  law 
of  indictable  attempt"  Id.  |  763.  Aa  de- 
fined by  Bouvler,  an  attempt  to  commit  a 
crime  is,  "an  endeavor  to  accomplish  it,  car- 
ried beyond  mere  preparation,  but  falling 
short  of  the  ultimate  design."  Burrfll  gives 
substantially  the  same  deflnition.  We  tbink 
it  manifest  that  the  hiring  of  the  haCk,  the 
ascertaining  of  the  fact  that  the  intended  vic- 
tim had  no  weapons,  and  the  procuring  of  the 
false  faces  for  disguise,  were  merely  prepar- 
atory acts,  and  not  proximately  leading  to 
the  consummation  of  the  crime  of  robbery, 
and  that  therefore  no  attempt  to  commit  that 
offense  was  sufficiently  charged  in  the  indict- 
ment. 

The  solicitor  general,  to  sustain  the  Indict- 
ment In  the  present  case,  relied  on  the  case 
of  Griffin  V.  State,  26  Ga.  493.  The  indict- 
ment in  that  case  charged  Griffin  with  an 
attempt  to  burglarize  a  certain  storehouse  by 
unlawfully  taking  the  impression  of  a  key 
which  unlocked  a  door  to  the  same,  and  from 
that  Impression  preparing  a  false  key  to  fit 
such  lock,  for  the  purpose  of  unlawfully, 
feloniously,  and  fraudulently  entering,  and. 
through  the  agency  of  one  Jones,  to  break  and 
enter  the  storehouse  with  intent  to  steaL 
The  accused  demurred  to  the  indictment  upon 
the  ground  that  it  did  not  charge  any  offense 
against  him  which  was  punishable  by  law, 
and  that  the  facts  charged  against  him  did 
not  constitute  the  offense  of  attempt  to  com- 
mit larceny  from  the  house.  The  demurrer 
was  overruled,  and  upon  the  trial  the  accused 
was  convicted.  He  excepted  to  the  overrul- 
ing of  the  demurrer,  and  to  various  rulings 
made  by  the  court  during  the  trial.  McDon- 
ald, J.,  delivered  the  opinion;  Lumpkin,  J., 
concurred;  and  Bennlng,  J.,  dissented.  Judge 
McDonald,  in  his  opinion,  said:  "The  object 
of  the  act  [now  section  1040  of  the  Penal 
Code]  under  which  the  plabitiff  in  error  Is  Iq- 
dicted  Is  to  punish  Intents  to  commit  crime. 
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If  they  are  demonstrated  by  an  act  The 
word  'attempf  ordinarily  implies  an  act,  an 
effort;  bat  the  general  assembly,  In  this  stat- 
ute, uses  it  as  synonymous  with  'Intend,'  for 
It  declares  that  If  a  person  shall  attempt  to 
commit  a  crime,  and  In  such  attempt  shall  do 
any  act  towards  the  commission  of  such  of- 
fense, etc.  The  accused,  according  to  the  bill 
of  indictment,  conceived  the  purpose  of  per- 
petrating the  offense,  and  he  did  an  act 
towards  the  commission  of  It,  for  It  was  an 
act  to  take  the  Impression  of  the  key,  and 
that  alone  Is  sufficient  to  subject  him  to  the 
law;  bat  he  prepared  the  key,  and  for  the 
object,  and  so  the  Indictment  alleges."  The 
learned  Jndge  therefore  held  that  the  demur- 
rer was  properly  OTerroled.  While  Judge 
Lumpkin  concnrred  in  the  affirmance  of  the 
judgment  of  the  trial  court,  he  does  not.  In 
his  concnirlng  opinion,  refer  to  the  question 
made  by  the  demurrer,  as  to  whether  the  acts 
charged  in  the  Indictment  constituted  the  of- 
fense  of  an  attempt  to  commit  larceny  from 
the  house.  He  sets  forth  the  evidence  sub- 
mitted upon  the  trial,  which  went  far  beyond 
the  allegations  In  the  indictment,  and  says: 
"The  proof  being  full  and  complete  as  to  the 
foregoing  facts,  was  the  conviction  of  Griffin 
for  an  attempt  to  commit  larceny  from  the 
bouse  legal?"  He  continues:  "What  is  an 
attempt  to  commit  a  crime?  It  Is  an  endeav- 
or to  accomplish  It  but  falling  short  of  exe- 
cution of  the  ultimate  design.  [Substantial- 
ly the  same  definition  given  by  Bouvler  and 
BnrrllL]  In  many  cases  It  Is  difficult  to  de- 
termine the  difference  between  preparations 
and  attempts  to  commit  crime.  One  may  In- 
tpnd  to  commit  a  crime,  and  do  many  things 
towards  its  commission,  and  yet  repent  of 
bis  purpose.  The  law  gives  to  such  an  one  a 
locus  penltentUe.  One  of  the  illustrations 
given  in  the  books  Is  where  a  man  buys  poi- 
son and  mixes  It  in  the  food  designed  for  his 
victim,  and  places  It  on  the  table  that  he  may 
eat.  If  he  take  back  the  poisoned  food  be- 
fore It  is  tasted  or  an  opportunity  is  given 
of  swallowing  it,  awakened  by  a  Just  consid- 
eration of  the  enormity  of  the  crime,  he  will 
not  be  gnilty  of  an  attempt  to  poison.  All 
that  was  done  wonld  amount  only  to  prepara- 
tion. Is  this  Mr.  GrlfEhi's  case?  Did  he 
countermand  his  repeated  instigations  to  his 
supposed  confederate,  urging  him  to  the 
speedy  execution  of  his  diabolical  scheme? 
Did  be  recall  the  key?  On  the  contrary,  had 
be  not  consummated  his  part  of  the  prepara- 
tions,—all  he  had  to  do  except  to  share  the 
spoils?  And  was  he  not  waiting  in  hopeful 
anxiety  to  learn  the  result?"  Judge  Lump- 
kin's concurrence  was  based  upon  the  theory 
that  the  evidence  made  out  a  case  of  attempt 
to  commit  larceny  from  the  house.  The  lan- 
guage quoted  certainly  does  not  indicate  that 
he  subscribed  to  the  construction  placed  by 
Judge  McDonald  upon  the  statute  defining  an 
attempt  to  commit  a  crime.  Judge  Bennlng 
did  not  concur  In  the  affirmance  of  the  judg- 
ment of  the  court  below.    In  his  opinion,  the 


trial  judge  erred  in  overruling  the  motion  for 
a  continuance,  and  in  refusing  to  give  a 
charge  requested  by  counsel  for  the  accused. 
At  most,  therefore,  the  judgment  of  this  court 
In  Griffin's  Case  was  concurred  in  by  only 
two  judges,  and  consequently  Is  not  binding 
authority.  Nor  has  that  case  been  followed 
by  subsequent  adjudications  of  this  court 
holding  that  certain  specified  acts  do  not  con- 
stitute an  assault.  As  an  assault  is  an  at- 
tempt to  commit  a  crime,— that  Is,  a  violent 
injury  upon  the  person  of  another,— such  later 
adjudications  are  dlrectiy  in  point  in  deter- 
mining the  question  under  consideration.  In 
Brown  V.  State,  85  Oa.  481,  20  S.  K.  495,  It 
was  held:  "Mere  preparation  to  commit  a 
violent  Injury  upon  the  person  of  another, 
unaccompanied  by  a  physical  effort  to  do  so, 
will  not  justify  a  conviction  for  an  assault; 
and  therefore  where  the  evidence  showed 
that,  during  an  altercation  between  the  per- 
son alleged  to  have  been  assaulted  and  two 
other  persona  acting  In  concert,  one  of  the 
latter  picked  up  a  stone,  but  made  no  attempt 
to  cast  it  at  the  former,  who  was  about  twen- 
ty steps  distant,  neither  of  the  two  persons 
so  acting  In  concert  could  be  lawfully  con- 
victed of  an  assault"  In  Peebles  v.  State, 
101  Ga.  585,  28  8.  B.  920,  it  was  held:  "The 
act  of  maliciously  putting  poison  into  a  well, 
with  the  Intent  that  the  water  thereof  shall 
be  drunk  by  another,  and  that  be  shall  in 
this  manner  be  killed,  does  not  without  more, 
constitute  the  offense  of  an  assault  with  in- 
tent to  murder,  when  the  person  whose  death 
was  Intended  never  In  fact  drank  of  the  water 
aftw  the  poison  had  been  Introduced  into  the 
same."  In  Jackson  v.  State,  108  Ga.  417,  30 
S.  E.  251,  where  the  accused  was  charged 
with  assault  with  intent  to  murder,  it  was 
held  to  be  erroneous  for  the  trial  judge  to 
refuse  to  give  in  charge  a  written  request 
that  "mere  preparation  to  commit  a  crime 
upon  the  happening  of  an  event  which  may 
or  may  not  occur,  and  which  depends  upon 
an  act  to  be  done  or  not  done  by  the  person 
acted  upon,  is  not  an  attempt  to  commit  the 
offense  of  assault  with  intent  to  murder."  In 
Gaskin  v.  State,  105  Ga.  631,  81  S.  B.  740,  it 
was  held:  "Before  there  can  be  a  conviction 
for  the  offense  of  assault  with  intent  to  com- 
mit a  rape,  it  must  appear  that  the  accused. 
with  the  Intention  of  having  carnal  knowl- 
edge of  the  female  forcibly  and  against  her 
will,  did  some  overt  act  amounting  to  an 
assault  upon  her.  It  was  therefore  error  to 
charge  the  Jury  that,  'If  you  find  that  this 
defendant  formed  the  Intent  and  design  in 
his  heart  to  have  carnal  knowledge  of  [the 
!  female  alleged  to  have  been  assaulted]  forcl- 
'  bly  and  against  her  will,  and,  in  the  accom- 
plishment of  that  evil  design  and  Intent,  slip- 
ped Into  her  room,  and  secreted  himself  there, 
awaiting  an  opportune  moment  to  carry  bis 
evil  design  into  execution,  and,  being  detect- 
ed, fled  and  made  his  escape,  the  court  char- 
ges yon  that  that  would  make  such  a  case  as 
that  the  necessary  element  of  assault  would 
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be  In  it.  and  you  would  be  authorized  to  find 
tbia  defendant  guilty  at  tbe  offenae  as  char- 
ged  in  the  Indictment,— that  of  an  aasault 
with  intent  to  rape.''  Again,  in  Burton  T. 
State,  109  Ga.  134.  34  S.  B.  286,  It  waa  held: 
"One  cannot  legally  be  convicted  of  the  of- 
fenfse  of  assault  with  intent  to  murder,  al- 
leged to  have  been  committed  with  a  pistol, 
upon  proof  which  merely  shows  that  be  drew 
the  weapon  from  his  hip  pocket,  and.  In  con- 
seqnence  of  Its  being  caught  in  the  lining  of 
bis  coat,  did  not  make  any  actual  attempt  to 
inflict  with  the  pistol  an  injury  upon  the  per- 
son alleged  to  have  been  assaulted."  On  the 
same  line,  in  the  late  case  of  Penny  v.  State, 
114  Ga.  77,  39  S.  E.  871,  it  was  held  that  the 
court  erred  in  refusing  to  charge,  as  requested 
in  writing,  that:  "A  mere  preparation  to 
commit  a  vl<dent  injury  upon  the  person  of 
another,  or  a  m»e  threat  to  do  so,  unaccom- 
panied by  physical  effort  to  do  ao,  wUl  not 
justify  a  conviction  for  an  assaolt  Mere 
words  or  threats,  onaccompanled  by  some 
physical  effort  to  commit  a  violent  injury 
upon  the  person  of  another,  will  not  justify  a. 
conviction  for  an  assault" 

In  view  of  what  we  have  said,  the  Judg- 
ment orerruling  the  demurrer  to  the  Indict- 
ment must  be  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


MAHLAT  T  STATE. 

(Snprcme  Court  of  Georgia.    Nov.  12,  1902.) 

eiUiaNAL  LAW— APPEAL. 

1.  TMs  case  is  eoutrolled  by  the  decision  this 
day  rendered  in  Grovea  v.  State,  ^  8  BL  765. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  ChaOiam  coun- 
ty; Pope  Barrow,  Judge. 

E.  H.  Mablay  was  convicted  of  crime,  and 
tarings  error.    Reversed. 

Robt.  L.  Coldlng,  for  plaintiff  m  eimr.  W 
W.  Osborne,  SoL  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDLER,  J.,  not  presiding. 


JOHNSON  V.  STATE. 

(Supreme  Court  of  Georgia.    Nor.  12.  1902.) 

CRIMINAL  LAW— NEW  TRIAL-^nnUBDICTION. 

1.  A  motion  for  a  new  trial  made  in  vacation, 

nothing  relating  thereto  having  been  doue  In 

term,  Is  In  law  a  mere  nullity.     It  is  therefore 

erroneous  for  the  judge  of  a  constitntloiial  city 

court  to  take  jurisdiction  of  such  motion,  and 

when  he  does  so,  and  undertakes  to  decide  it 

upon  its  merits,  the  judgment  wiU  be  reversed. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Mt  Temon;  W. 
M.  Lewis,  Judge. 


Henry  Johnson  was  convicted  of  lazcenj. 
and  brings  error.    Reversed. 

A.  B.  Hutcbeson,  for  plaintiff  in  error.  W. 
B.  Kent,  SoL,  for  defendant  in  error. 

COBB,  J.  The  accused  was  placed  npon 
trial  in  the  city  court  of  Mt  Vernon  upon  an 
accusation  charging  him  with  the  offense  of 
larceny  from  the  bouse.  He  was  tried  by 
the  judge  without  a  jury,  and  a  judgment  of 
guilty  was  rendered  on  July  19,  1902,  during 
the  July  term  of  the  court  Immediately 
thereafter  the  court  adjoomed  for  the  term. 
On  July  21at,  which  was  the  Monday  follow- 
ing the  adjoamntent  of  tbe  July  term  on  tbe 
preceding  Saturday,  tlie  accused  filed  a  mo- 
tion for  a  new  trial,  which  came  on  to  tie 
heard  on  August  8th,  and  was  on  that  day 
overruled.  Tbe  accused  filed  a  bill  of  excep- 
tions assigning  error  upon  tbe  judgment  over- 
rullng  the  motion  for  a  new  triaL 

By  reference  to  the  act  creating  the  dty 
court  of  Mt  Yemon,  it  appears  that  that 
court  holds  both  monthly  and  quarterly  terms. 
A  monthly  term  is  held  on  the  second  Mon- 
day in  each  month  for  tbe  trial  and  disposi- 
tion of  criminal  business;  and  the  quarterly 
terms  are  held  on  the  second  Mondays  in 
January,  April,  July,  and  October  for  the  trial 
and  disposition  of  either  civil  or  criminal 
business,  or  both.  The  motion  for  a  new 
trial  In  tbe  present  case  was  made  bi  vaca- 
tion. Tbe  next  term  of  the  court  following 
the  fillip  of  the  motion  began  on  the  11th  daj- 
of  August.  It  appears  distinctiy  from  the 
record  that  tbe  July  term  adjourned  on  July 
19tb.  It  does  not  appear  that  any  special 
term  of  the  court  was  called  for  the  disposi- 
tion of  either  dvU  or  criminal  business  on 
August  8th.  Therefore,  so  far  as  the  present 
record  discloses,  the  motion  tor  a  new  trial 
was  decided  tai  vacation.  It  la  wdl  settied 
now  that  a  motion  for  a  new  trial  cannot  be 
properiy  made  In  vacation,  and  that  a  motion 
made  at  such  a  time,  although  based  upon 
sufficient  grounds  to  constitute  an  extraordi- 
nary motion  for  a  new  trial.  Is,  when  noth- 
ing has  been  done  in  rdation  to  the  motion 
in  term  time,  a  mere  nullity.  See  Collier  v. 
State,  115  Ga.  17.  41  S.  E.  261;  Jtadts  t.  State. 
116  Ga  243.  41  S.  E  S80.  It  was  therefore 
erroneous  for  the  judge  to  take  jurisdiction  of 
the  motion  for  a  new  trial,  and  a  reversal  of 
tbe  judgment  necessarily  results,  but  appro- 
priate direction  will  be  gives  for  the  guid- 
ance of  tbe  court  below. 

Judgment  reversed,  with  dlrectian.  AU  the 
justices  concurring,  except  LUMPKIN,  P.  J., 
absent  on  account  of  sickness,  and  CAN- 
DLER, J.,  not  presiding. 


GARDNER  v.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  12.  1902.) 

CRIMINAL  LAW— NEW  TRIAL. 

L  A  motion  for  new  trial  made  and  filed  in 

vacation  is.  in  law,  a  mere  nullity     Such  a  mo- 

tlou  should  therefore  be  dismissed,   and  It  I* 
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^  «rror  to  entertain  it  and  nndertake  to  decide  it 
upon  ita  merits.  Ck)lUer  T.  State,  41  S.  B.  261, 
115  Ga.  17 ;  Johnson  v.  State,  42  S.  B.  758. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Mt  Yemon;  W. 
H.  Lewis,  Judge. 

Bobert  Gardner  was  convicted  of  crime, 
and  brings  error.    Reversed. 

A.  B.  Hutcheson,  for  plaintUC  in  error. 
W.  B.  Kent,  SoL,  for  the  State. 

FEB  CURIAM.  Judgment  leveraed,  with 
direction. 

I  LUMPKIN,  P.  J.,  alMent  oa  account  of 
slcknesa.    CANDLER,  J.,  not  presiding. 


LBE  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  18,  1902.) 

CRIMINAL    LAW— MISTRIAL— ARGUMENT   OF 
COUNSEL— INSTRUCTIONS. 

1.  There  is  no  error  In  refusing  to  grant  a 
mistrial  in  a  criminal  case  because  of  the  use 
of  improper  language  by  the  solicitor  geueral 
duiing  the  trial,  when  it  is  certain  that  no  in- 
jury could  have  resulted  therefrom  to  the  ac- 
cused. 

2.  Then  ia  no  error  in  the  charges  complain- 
ed of,  rach  of  tlie  requests  to  charge  as  embody 
correct  statements  of  the  law  were  fully  cov- 
ered by  the  general  charge,  and  the  evidence 
author&ed  the  verdict 

(SyUabuB  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  S.  Candler,  Judge. 

Mlilard  Lee  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
Boykln  Wright,  Atty.  Gen.  C.  D.  Hill,  SoL 
Gen.,  and  Claude  0,  Smith,  tor  the  State. 

SIMMONS,  C.  X  Under  an  indictment  char- 
ging him  with  mnrdec  Millard  Lee  was  con- 
victed. Bte  moved  for  a  new  trial.  The  mo- 
tion was  overruled,  and  Lee  excepted. 

The  evidemce  shows  that  Lee  attended 
cburcb,  and,  after  the  services,  asked  permis- 
sion of  Miss  Llllle  Suttles,  a  young  lady,  to  ac- 
company her  home.  She  replied  that  she  had 
a  previous  engagement,  whereupon  he  drew 
Ul»  pistol  from  his  poeket  and  shot  her  twice. 
Inflicting  a  wound  which  produced  her  death. 
Wben  the  case  against  Lee  was  called  for 
trial,  be  filed  a  special  plea  of  present  in- 
>)anity.  The  Jury  returned  a  verdict  against 
tlie  plea.  Among  the  witnesses,  introduced 
on  the  trial  of  ttiis  special  plea  were  three 
jiliysicians,  who  testified  as  to  Lee's  mental 

<  apacity.  On  the  trial  of  the  present  case, 
I.ee's  defense  was-  tliat  he  was  insane  at  the 
time  of  the  homicide,  and  was  therefore  not 
rt>sponslbIe  for  the  commission  of  the  act. 
After  the  state  bad  dosed  its  testimony,  Lee's 

<  nunsel  introduced  the  court  stenographer  for 
the  purpose  of  proving  that  on  the  former 
trial,  on  the  special  plea,  the  state  had  intro- 
duced  these   three  physicians  as  witnesses. 


This  evidence  was  excluded  by  the  court 
Counsel  for  the  accused  then  ofCered  to  prove 
that  the  state  had  put  up  these  witnesses  at 
the  first  trial;  that  they  had  been  present  dur- 
ing the  second  trial,  and  had  lieen  present  all 
day,  and  had  not  been  put  on  the  stand.  The 
court  ruled  that  this  would  be  Irrelevant 
The  solicitor  general  then  stated:  "I  want  it 
put  in  the  record  tliat,  when  the  state  put 
them  up,  they  ail  swore  that  the  defendant 
knew  the  difference  between  right  and 
wrong."  All  of  tills  occurred  in  the  presence 
of  the  Jury.  Counsel  for  the  accused  then 
moved  for  a  mistrial.  The  motion  was  over- 
ruled, and  this  ruling  is  complained  of  in  the 
motion  for  a  new  trial.  Subsequently  to  the 
overruling  of  the  motion  for  a  mistrial,  two 
of  ttie  three  witnesses  were  introduced  by  the 
state,  and  testified  as  the  solicitor  general 
stated  they  had  testified  upon  the  first  triaL 
The  third  was  not  introduced.  The  question 
now  presented  to  us  is  whether  the  trial  Judge 
erred  in  refusing  to  grant  a  mistrial  on  ac- 
count of  the  improper  remarks  of  the  so- 
licitor general.  While  this  court  has  been 
strict  in  rebuking  Improper  remarks  by  prose- 
cuting ofiScers,  and-  In  many  cases  has  granted 
new  trials  because  prosecuting  ofilcers  lutve 
made  statements  of  fact  outside  of  the  record 
which  were  hurtful  to  the  accosed,  or  calcu- 
lated to  prejudice  his  rights  Iwfiore  the  Jury, 
we  do  not  know  of  any  case  in  which  this 
court  has  granted  a  new  trial  on  account  of 
remarks  or  statements  which,  altliougb  im- 
proper, were  not  prejudicial  or  calculated  to 
prejudice  the  rights'  of  the  accused.  Of 
course,  the  trial  of  cases  should  be  conducted 
with  proper  decorum,  and  no  counsel  should 
ever,  in  bis  remarks,  go  outside  of  the  record, 
and  state  facts  not  contained  therebi,  wheth- 
er tbey  tie  material  or  immaterial.  The  ver- 
dict of  a  Jury  and  Judgment  of  a  court  are, 
however,  solemn  things,  and  should  generally 
not  be  set  aside  on  account  of  anything  which 
could  not  have  prejudiced  the  minds  of  the 
Jurors  against  the  losing  party.  The  decisions 
of  this  court  will  show  that  it  has  nearly  al- 
ways granted  new  trials  where  improper  re- 
marks or  statements  were  made,  and  the  prop- 
er motion  made  in  the  court  below.  On  the 
other  band,  it  has  frequently  denied  new 
trials  in  sncb  cases  where  it  was  apparent 
that  the  remarks  or  statements  could  not  have 
affected  the  rights  of  the  parties  before  the 
Jury.  With  these  preliminary  remarks,  we 
will  now  look  into  the  merits  of  this  motion, 
and  try  to  determine  whether  the  remarks  of 
the  solicitor  general  were  calculated  to  prej- 
udice Lee  or  his  case  before  the  Jury.  The 
defense  of  the  accused  was  that  he  had  t>een 
for  years  afiUcted  with  epilepsy,  and  that 
when  be  was  attacked  by  it  he  lost  liis  mem- 
ory, liis  reason,  and  his  self-control;  that  ills 
wlU  was  overpowered  by  the  violence  of  the 
attacks,  and  wliat  he  did  upon  such  occasions 
he  was  unable  to  resist  doing.  In  the  argu- 
ment here,  bis  able  and  learned  counsel  In- 
sisted that  the  right  and  wrong  test  had  noth- 
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lug  to  do  with  Lee's  case.  Some  of  the  writ-  t 
ten  requests  to  cbarge  preBented  to  the  trial  | 
Jndge  show  that  this  vas  the  theory  of  the 
defense  lu  the  court  below.  This  being  so, 
did  the  remarks  of  the  solicitor  general,  that 
these  physicians  had  testified  on  the  former 
trial  that  Lee  knew  right  from  wrong,  prej- 
ndice  the  case  of  the  accused?  It  seems, 
from  reading  the  testimony  of  the  witnesses 
for  the  accused,  as  set  forth  in  the  brief  of 
evidence,  that  the  accused's  knowledge  of 
right  and  wrong  was  not  really  in  issue  be- 
fore the  Jury.  Therefore  the  solicitor's  re- 
marks could  not  have  prejudiced  the  rights 
of  the  accused.  The  real  theory  of  the  de- 
fense seems  to  have  been  that  the  attack  of 
epilepsy  destroyed  the  will  power  of  the  ac- 
cused, and  that  under  Its  influence,  although 
he  knew  the  difference  between  right  and 
wrong,  be  could  not  control  bis  actions,  but 
was  impelled  to  do  what  he  did.  The  so- 
licitor's remarks  could  not  have  affected  the 
case  one  way  or  the  other.  As  to  Lee's 
knowledge  of  right  and  wrong,  there  was  no 
real  controversy.  The  statement  of  the  so- 
licitor could  not,  then,  have  prejudiced  the  ac- 
cused as  to  this  matter,  and  it  related  to  no 
other.  For  these  reasons,  we  think  the  case 
falls  within  the  principle  ruled  in  Hozie  v. 
State,  114  Ga.  19,  39  S.  E.  914,  that  "the  use 
of  unfair  or  hnproper  language  by  an  attor- 
ney in  arguing  a  case  will  not  be  held  cause 
for  a  new  trial  when  It  is  certain  that  no  In- 
Jury  could  possibly  have  resulted  therefrom 
to  the  losing  party."  For  similar  reasons,  we 
think  there  was  no  error  in  refusing  to  grant 
a  new  trial  on  the  ground  that  the  court  bad 
refused  to  declare  a  mistrial  because  the  so- 
licitor, when  counsel  for  the  accused  called 
attention  to  the  fact  that  but  two  of  the  three 
physicians  referred  to  above  had  been  intro- 
duced by  the  state,  made  a  statement  to  the 
effect  that  the  third  was  the  witness  of  the 
accused,  and  had  been  sent  to  examine  the  ac- 
cused by  bis  counsel.  This  statement,  while 
Improper,  could  not  have  prejudiced  the  rights 
of  the  accused. 

2.  The  motion  for  new  trial  complains  of 
the  refusal  to  give  in  charge  to  the  Jury  cer- 
tain requests,  and  of  certain  instnictions 
which  were  given.  We  have  carefully  ex- 
amined these  grounds,  and  have  come  to  the 
conclusion  that  there  was  no  error  committed 
in  elthw  of  these  respects,  when  considered 
in  connection  with  the  entire  charge  of  the 
court.  This  able  and  admirable  charge  cov- 
ers the  whole  law  of  Insanity  as  a  defense,  In 
accordance  with  the  decisions  of  this  court. 
It  Is  true  that  there  is  a  decided  difference 
upon  this  subject  between  the  opinion  of  the 
courts  of  this  and  other  states,  and  that  of 
able  and  dlgtlngulshed  alienists.  This  court 
has  uniformly  held  since  Its  organization  that 
the  knowledge  of  right  and  wrong  Is  the  test, 
generally,  where  insanity  Is  relied  upon  as  a 
defense.  The  alienists  contend  that  this  is  an 
improper  test;  that  nine-tenths  of  the  insane 
In  asylums  and  sanitariums  know  the  differ- 


ence between  right  and  wrong  almost  as  wdt 
as  sane  persons.  While  this  may  be  true,  the 
courts,  for  the  preservation  of  society  and 
public  order,  have  not  generally  agreed  with 
these  experts.  The  time  may  come,  when  we 
shall  have  a  better  understanding  of  the  In- 
tricacies of  the  human  mind,  the  workings  of 
the  human  brain,  and  the  diseases  Incident 
thereto,  when  the  courts  may  yield  to  the 
arguments  of  fbe  alienists,  as  they  did  in 
Hadsfleld's  Case  upon  the  argument  of  Lord 
EIrsklne  in  regard  to  delusions  produced  by 
mental  diseases  which  overmastered  the  wilL 
So  far  as  this  court  is  concerned,  we  are 
bound,  under  the  Code,  by  our  former  rulings 
upon  this  subject,  unless  application  is  made 
to  us  in  proper  time  to  review  and  overrule 
them.  In  the  case  of  Forgatty  v.  State,  SO 
Oa.  450, 5  S.  E.  782,  learned  counsel  made  con- 
tentions similar  to  those  made  In  the  present 
case,  under  almost  the  same  state  of  facts, 
to  wit,  the  defense  of  epilepsy  overpowering 
the  will  of  the  accused.  In  that  case  the 
proof  of  the  existence  of  epilepsy,  and  of  its 
Influence  on  the  mind  of  the  accused,  was 
very  much  stronger  than  in  this.  C!onnsel  in 
that  case  asked  this  court  to  overrule  Its  for- 
mer rulinga  upon  this  subject.  After  a  re- 
view of  the  cases,  this  court  expressed  Itself 
as  satisfied  with  their  soundness  and  wisdom. 
The  charge  of  the  court  in  the  present  case 
followed  these  former  decisions  as  to  the  gen- 
eral rule,  and  as  to  the  exception  In  regard  to 
delusional  insanity.  The  requests  to  charge, 
in  so  far  as  they  were  correct  and  pertinent, 
were  fully  covered  by  this  general  charge,  and 
the  portions  of  the  charge  complained  of  were 
not  erroneous  for  any  of  the  reasons  assign- 
ed. When  8  man  who  attends  to  his  ordi- 
nary business  with  some  degree  of  success: 
who  has  been  slighted  by  a  young  lady  witli 
whom  he  is  hi  love,  and  has  threatened  to  be 
revenged;  who  on  the  morning  of  the  homicide 
shaves  and  dresses  himself,  hitches  his  horse 
to  his  buggy,  attends  church,  and  .sits  quiet- 
ly through  the  services,  making  no  demon- 
strations of  anger  or  hallucination  or  delu- 
sion; who,  after  the  conduston  of  the  serv- 
ices, approaches  the  young  lady  and  asks  per- 
mission to  accompany  her  home,  and,  upon 
her  refusal,  shoots  her  to  death;  and  who 
thereupon  walks  out  of  the  house,  keeping 
back  with  his  pistol  those  who  attempt  to 
arrest  him,  goes  to  his  father's  home,  and 
gets  from  him.  In  addition  to  the  money  he 
already  has,  other  money  which  his  father 
owes  him,  makes  his  flight,  and,  upon  his 
capture  the  next  day,  seems  to  remember  all 
that  has  happened,— it  Is  difiScuIt  for  a  lay- 
man or  nonexpert  to  conceive  that  at  tbe 
time  of  the  shooting  the  slayer  had  no  knowl- 
edge of  what  he  was  doing,  as  one  of  the  ex- 
perts testified  was  possible,  although  he  might 
have  a  recollection  of  It  the  next  day.  It 
seems  to  us  that  to  uphold  such  a  theory 
would  be  to  put  the  public  at  the  mercy  of 
any  person  who  fails  to  suppress  his  anger 
or  Jealousy;  who  is  sane  at  one  moment,  In- 
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sane  at  the  next,  and  then  immediately  after- 
ward sane  again;  and  all  this  without  any 
outward  sign  of  the  change  in  liis  mental  con- 
dition. It  is,  however,  useless  to  elaborate 
any  further,  as  this  court  is  bound  by  Its  for- 
mer dedaions  upon  this  subject,  which  will  be 
found  cited  in  Carr  t.  State,  96  Ga.  284,  22 
S.  B.  570;  Taylor  v.  State,  105  Ga.  74fi,  81 
S.  E.  764;  Mtoder  v.  State,  118  Ga.  772,  89 
S.  E.  284.  We  therefore  conclude  that  those 
requests  to  charge  which  sought  to  substitute 
another  test  of  sanity  for  the  knowledge  of 
right  and  wrong  should  not  have  been  given. 
With  regard  to  the  exception  to  the  general 
rule  in  case  of  delusional  insanity,  the  charge 
was  correct,  and  followed  the  cases  of  Rob- 
erts V.  State,  3  Ga.  310;  Danforth  y.  State,  75 
Ga.  614,  58  Am.  Rep.  480;  Flanagan  T.  State, 
103  Ga.  610,  30  S.  E.  650.  Under  the  rules 
laid  down  in  the  above-cited  cases,  the  finding 
of  the  Jury  was  right,  for  the  accused  knew 
the  difference  between  right  and  wrong,  and 
acted  upon  real  circumstances  and  the  ordi- 
nary perceptions  of  the  mind,  and  not  upon 
any  morbid  delusions.  There  was  no  error  in 
refusing  a  new  trial. 

Judgment  affirmed.  AU  the  justices  concur- 
ring, except  LUMPKIN,  P.  J.,  absent  on  ac- 
count of  BlcknesB,  and  CANDLER,  J.,  not  pre- 
siding. 


ATLANTIC  St  B.  R.  CO.  t.  SEABOARD  AIR 

LINE  RT. 

(Supreme  Court  of  Georgia.    Oct.  20,  1902.) 

EMINBNT  DOUAIN— RAILROAD8-CROSSIN03— 
INJ0NCTION. 

1.  Where  a  railroad  compan/  was  chartered 
by  the  legislature,  but  the  charter  gave  it  no 
power  to  condemn  a  right  of  way  over  the 
track  of  another  railroad  compaDy,  and  where, 
snbseqnently,  it  made  application  to  the  proper 
authority  to  amend  its  charter  in  certain  speci- 
fied partical>\rs,  and  also  to  adopt  the  provi- 
sions of  the  general  railroad  law  of  this  statu 
"as  far  as  applicable,"  and  such  application 
was  granted,  section  2167  of  the  Civil  Code, 
j^iving  the  right  to  acquire  a  right  of  way  over 
the  track  of  another  railroad  company  by  con- 
demnation, became  incorporated  Into  its  char- 
ter, althongh  nnder  the  original  charter  such 
i-iKht  of  way  could  be  acquired  only  by  con- 
tract lease,  or  purchase. 

2  Such  company  has,  however,  no  right  or 
power  to  crosF  the  track  of  another  railroad 
company  without  first  acquiring  such  right  or 
power  and  paying  such  just  compensation  there- 
for as  may  be  fixed  by  contract  or  by  condem- 
nation proceedings  instituted  nnder  the  law 
enacted  for  that  purpose. 

3.  Where  such  railroad  company  is  about  to 
cross  the  track  of  another  railroad  company 
without  haviug  acquired  the  right  to  do  so,  it 
is  proper  to  grant  an  injunction  at  the  instance 
of  the  latter  company;  but  it  is  error  for  the 
court  to  provide  m  its  order  that  the  defend- 
ant company  may  cross  the  track  of  the  plain- 
tiff upon  condition  that  it  put  in  a  certain  de- 
scribed system  of  switches.  The  defendant 
should  have  been  enjoined  from  making  the 
crossing  until  it  had  acquired  a  legal  right  to 
cross. 

(Syllabus  by  the  Court.) 

Y  1.  Se«   Eminent  Domain,   vol.  U,   Cent.  Dig.   U 
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Error  from  superior  court,  Dooly  county; 
Z.  A.   Llttlejohn,  Judge. 

Suit  by  the  Seaboard  Air  line  Railway 
against  the  Atlantic  &  Birmingham  Railroad 
Company.  Judgment  tor  plaintiff,  and  de- 
fendant brings  error.    Modified. 

J.  L.  Sweat,  for  plaintiff  in  error.  J.  Ran- 
dolph Anderson,  for  defendant  in  error. 

SIMMONS,  C.  J.  An  equitable  petition 
was  filed  by  the  Seaboard  Air  Line  Railway 
to  enjoin  the  Atlantic  &  Birmingham  Rail- 
road Company  from  crossing  its  tracks  in  the 
city  of  Cordele  at  a  iK>int  which  was,  the 
plaintiff  alleged,  "within  so  short  a  distance 
from  the  passenger  station"  it  had  establish- 
ed In  that  dty  "as  to  make  it  Impossible  for 
petitioner's  trains  to  stop  at  said  station 
without  lying  across  and  obstructing  the  pro- 
posed track  of  said  Atlantic  &  Birmingham 
Railroad  Company."  It  was  further  alleged 
In  the  petition  (1)  that,  "should  said  cross- 
ing be  permitted,  petitioner  could  not  handle 
its  trains  at  said  passenger  station  without 
constant  danger  to  the  same  and  to  the  trav- 
eling public  thereon  from  trains  of  said  At- 
lantic &  Birmingham  Railroad  Oompany,  anc> 
that  the  safety,  value,  and  use  of  petition- 
er's said  station  would  be  destroyed";  (2) 
that  said  company  had  not  secured  from  pe- 
titioner "any  right  by  contract  to  make  the 
said  crossing,"  or  "by  condemnation  or  other 
legal  means  obtained  the  right  to  make  such 
crossing";  and  (3)  that  it  was  "not  necessary 
that  the  tracks  of  said  Atlantic  &  Birming- 
ham Railroad  Company  should  be  allowed 
to  cross  the  tracks  of  petitioner  at  the  point 
selected  by  them,  but  that  other  and  more 
suitable  points  of  crossing  could  have  been 
selected  and  can  be  selected,  and  which 
would  work  less  damage  to  petitioner,  and 
which  would  not  involve  such  great  and 
constant  danger  to  trains  and  to  the  travel- 
ing public."  The  defendant  company  flle<r 
an  answer  in  which  it  admitted  tha".  It  haci 
not,  by  contract  or  by  condemnation  proceed- 
ings, acquired  any  right  to  cross  the  trackn 
of  the  plaintiff,  but  denied  that  the  proposed 
crossing  at  the  point  in  question  would  re- 
sult in  the  injury  apprehended  by  the  latter, 
and  alleged  "that  the  point  of  the  proposed 
grade  crossing  aforesaid  is  the  only  feasible,, 
practical  one  to  be  made.  A  hearing  was 
had  In  the  court  below,  resulting  in  the  grant 
of  an  injunction,  and  the  defendant  com- 
pany excepted. 

1.  In  view  of  the  pleadings  and  the  evi- 
dence upon  which  the  case  was  submitted 
to  the  trial  judge,  and  of  the  comprehensive 
scope  of  the  order  passed  by  him,  the  main 
question  presented  for  our  determination  is 
whether  or  not  the  Atlantic  &  Blrminghan» 
Railroad  Company  has  corporate  authority 
to  exercise  the  power  of  eminent  domain, 
and  thereby  acquire  a  right  to  construct  the 
proposed  crossing.  It  is  the  legal  sncces-* 
sor  to  the  Waycross  Air  Line  Railroad  Corn- 
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pany,  wblcb  obtained  a  special  charter  from 
the  general  assembly  in  1887,  wherein  pro- 
vision was  made  that  it  might,  "by  contract, 
lease,  or  purchaae,"  secure  the  privilege  of 
using  a  portion  of  the  right  of  way  of  any 
•other  railway  company,  when  necessary  and 
proper.  See  Acts  1887,  p.  230.  No  power 
to  condemn  the  right  of  way  of  another  com- 
pany was,  however,  conferred  upon  the  Way- 
cross  Air  Line  Kailroad  Company  by  the 
terms  of  that  act.  Subsequently  that  com- 
pany presented  to  the  secretary  of  state  a 
petition  to  have  its  corporate  name  changed 
to  that  of  the  Atlantic  &  Birmingham  Bail- 
road  Company,  and  in  its  petition  also  spe- 
cifically asked  that  it  be  granted  leave  to 
extend  its  road  from  Cordele  to  Birmingham, 
and  that  it  be  allowed  "to  adopt  the  provi- 
sions of  the  general  law  of  said  state  of 
Georgia,  as  far  as  applicable,  contained  in 
the  article  relative  to  corporate  powers  of 
railroads  embodied  in  the  Code  of  1896  and 
amendments  thereto."  This  applicatiou  was 
granted  by  the  secretary  of  state;  so  the  sole 
inquiry  is,  did  the  Atlantic  &  Birmingham 
Bailroad  Company  thus  have  conferred  upon 
it  the  right  to  acquire  by  condemnation  pro- 
ceedings an  easement  over  the  right  of  way 
of  another  company.  If  necessary  in  order 
to  extend  its  line  from  Cordele  to  Birming- 
ham! We  think  it  did.  Under  section  2167 
of  the  Civil  Code,  the  provisions  of  which 
constitute  a  part  oC  what  is  known  as  the 
"general  railroad  law"  of  this  state,  a  rail- 
road company  dnly  Incorporated  thereunder 
has  the  right  (subject,  of  course,  to  the  duty 
of  "first  malsing  compensation  for  the  dam- 
ages which  will  result,"— Georgia  Midland  & 
G.  B.  Co^  V.  Columbus  South.  By.  Co.,  89  Ga. 
205^  1&  S.  E.  305)  to  "cross,  intorsect,  or  Join 
or  unite  Its  railroad  with  any  railroad  hereto- 
fore or  hereafter  to  be  constructed,  at  any 
point  in  its  route" ,  and  sectloB  2178  expressly 
provides  that  any  railroad  company  Jiereto- 
fore  incorporated  by  act  oil  the  general  as- 
sembly may,  by  filing  a  petition  with  the 
secretaiy  of  state,  ask  for  and  obtain  leave 
to  adopt  the  provisions  of  the  general  law 
for  the  ineorporation  of  railway  companies. 
When,  then,  the  Waycross  Air  Line  Company 
was  granted  leave  to  change  Its  name  to  the 
Atlantic  &  Birmingham  Bailroad  Company, 
and  adopt  the  provisions  of  the  "general  rail- 
road law,"  in  so  far  as  such  provisions  were 
applicable  it  was  no  longer  limited  by  the 
terms  of  Its  original  charter  with  respect 
to  acquiring  an  easement  over  the  right  of 
way  of  another  railroad  company,  but  be- 
came vested  with  the  power  to  acquire  by 
condemnation  the  right  to  cross  the  Ilne^  of 
other  companies. 

2,  3.  Since  it  affirmatively  appeared  from 
the  answer  filed  by  the  defendant  company 
that  it  had  not,  either  by  contract  or  by  con- 
demnation proceedings,  acquired  any  right  to 
cross  the  track  of  the  plaintiff,  we  uphold 
•the  Judgment  of  the  court  below  granting  an 


injunction.  We  cannot,  however,  altogether 
approve  the  order  passed  by  the  trial  Judge; 
for  he  therein  provided  that  if  "the  Atlantic 
&  Birmingham  Bailroad  Company  will,  at  Its 
own  expense,  put  in,  maintain,  and  operate 
at  said  crossing  an  Interlocking  and  d»allliig 
system  or  plant  of  some  standard  and  ap- 
proved pattern,  such  as  is  used  to  present 
danger  of  accidents  and  collisions  on  railroad 
crossings,  to  properly  guard  and  protect  the 
said  crossing  or  crossings,  and  to  render  the 
same  safe,  as  far  as  may  be,  then  this  in- 
junction be  modified,  and  said  defendant 
company  be  permitted  to  proceed  to  cross 
with  its  tracks  the  tracks  of  the  plaintiff 
company,  the  Seaboard  Air  Line  Bailway. 
at  the  point  proposed,  upon  the  said  defmd- 
ant  company  giving  bond  to  the  said  idaintiff 
company,  its  successors  and  assigns,  in  the 
sum  of  twenty  thousand  dollars  ($20,000.00), 
obligating  Itself  to  maintain  and  operate  the 
said  interlocking  and  derailing  plant,  when 
put  in,  so  long  as  It  shall  use  said  crossing 
or  crossings  at  said  pohit."  There  is  no  pro- 
vision of  law  of  which  we  are  aware  which 
authorized  the  court  to  impose  any  sncb 
terms  upon  the  defendant  company,  or  to 
permit  It,  were  It-  willing  to  comply  there- 
with, to  cross  the  line  of  the  plaintiff  with- 
out first  acquiring  a  right  to  do  so  either 
by  contract  with  it  or  by  virtue  of  legally 
instituted  condemnation  proceedings  and  the 
payment  of  Just  compensation,  as  provided 
for  by  section  4657  et  seq.  of  the  Civil  Code. 
Accordingly,  we  have  given  direction  that 
the  order  passed  by  his  honor  below  be  so 
amended  as  to  leave  the  defendant  company 
free  to  proceed  in  a  legal  way  to  acquire 
the  right,  whi<di  it  now  does  not  have,  to 
cross  the  tracks  of  the  plalntltC,  the  injunc- 
tion granted  to  remala  effective  until  such 
tight  has  been  in  a  proper  way  secnred,  and 
the  privilege  of  crossing  without  the  consent 
of  the  latter  upon  establishing  an  "interlock- 
ing and  derailing  system"  being  at  once  with- 
drawn. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concurring,  except  LCMPKIM,  P.  J, 
absent  on  account  of  siekness. 


]>OZIEB  V.  STATB. 
(Sapreme  Court  of  Georgia.    Nov.  13.  1902.) 

CRIMINAL    lAW— AFPBAIi-INSTRUCTION. 

1.  The  verdict  was  supported  by  the  evid^ce, 
Bud  there  was  no  error  in  refusing  to  give  the 
charge  requested,  as  it  contained  an  expression 
of  opinion  as  to  what  had  been  proven. 

(Syllabus  by  the  Court.) 

EhTor  from  superior  court,  McDuffle  coun- 
ty;  E.  L.  Brlnson,  Judge. 

Ben  Dozier  was  convicted  of  ctime^  and 
bnngs  error.    Affirmed. 

«r  1.  See  Criminal  Law,  -nil.  U,  Cent.  Die.  I  inL 
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Matt  W.  Groas,  for  plaintiff  in  error.  J. 
S.  Beynolds.  SoL  Gen^  by  John  M.  Graban, 
for  tlie  State. 

PBB  CXJBIAM.    Judgment  affirmed. 

r^UMPKIN,  P.  J.,  absent  on  accoont  ot 
sickneeM.    CANDLEB,  J.,  not  jpreslding. 


KING  ▼.  STATH. 
<Siipreme  Conrt  of  Georgia.    Nor.  IS,  1902.) 
CRIMINAL  LAW— AFPRALi— RmriEW. 
1.  The  motion  for  a  new  trial  vas  npon  the 
general   grounds  only.     The  evidence,   though 
circumstantial,   was  sufBcient   to   warrant  the 
Terdict,   and  the  discretion  of  the  trial  jndge 
exercised  in  OTermling  the  motion  for  a  new 
trial  will  not  be  coutroUed. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Fulton  comity; 
J.  S.  Candler,  Judge. 

Henry  King  was  c(»iTlcted  of  crhne,  and 
brings  error.    Affirmed. 

Jas.  K  Warren  and  Claude  C.  Smith,  for 
plaintiff  in  error.  C.  D.  Hill,  Sol.  Gen.,  and 
Boykin  Wright,  Atty.  Gen.,  for  the  State. 

PKB  CTTBIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  at>sent  on  account  of 
sickness.    CANDLEB,  J.,  not  presiding. 


OAINES  T.  GAINES  et  aL 

<Snpreme  Court  of  Georgia.     Oct.  30.  1902.) 

BQUITABLB  PBTITION— PARTIES. 

1.  Where  a  petition  for  equitable  relief  is  fll- 
«d  tar  plaiutifli,  as  heii-s  at  law  of  a  decedent, 
in  behalf  of  themselves  and  other  heirs  at  law, 
and  it  appears  from  the  copy  of  the  will  at- 
tached to  the  petition  that  the  property  in- 
Tolved  would,  if  the  averments  contained  in  the 
petition  concerning  a  deed  made  by  the  de- 
cedent on  the  same  day  that  he  made  the  will 
be  true,  pass,  under  a  residuary  clause  of  the 
•will,  to  certain  legatees,  and  all  of  these  lega- 
tees are  not  made  parties,  and  where  it  ap- 
pears from  the  petition  that  some  of  the  parties 
plaintiff  are  not  legatees,  a  demurrer  to  the  pe- 
tition containing  this  ground  is  good,  and  should 
be  sustained. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  coun- 
ty;  A  W.  Fite,  Judge. 

Action  by  M.  P.  Gaines  and  others  agalnat 
T>.  P.  Gaines.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Beversed. 

B.  J.  McCamy  and  J.  M.  Neel.  for  plain- 
tiff In  errw.  John  W.  Akin,  for  defendants 
in  error.  . 

ADAMS,  J.  The  defendants  in  error  filed 
their  petition  for  equitable  relief  against  the 
plaintiff  in  errw,  and  expressly  stated  that 
they  did  so  for  themselves  and  all  other 
beirs  at  law  of  the  decedent  whose  estate 
was  represented  by  the  plaintiff  in  error  as 


executor.  The  purpose  of  the  proceeding  was 
to  haye  set  aside  a  deed  to  property  of  the 
decedent  which  it  was  claimed  the  plaintiff 
in  error  had  secured  by  fraud  and  undue  In- 
fluence, and  the  prayer  was  that  the  prop- 
erty covered  by  this  deed  be  adjudged  to  be 
the  property  of  the  decedent's  estate.  To 
this  petition  was  attached  the  will  of  the  de- 
cedent, in  which,  after  disposing  of  other 
property,  he  directed  that  his  executor  con- 
vert all  the  rest  and  residue  of  bis  estate  into 
money,  and  after  paying  debts  and  the  ex- 
penses of  administration,  and  setting  apart 
a  sufficiency  to  pay  a  specific  legacy  provided 
for  in  another  item  of  the  will,  be  then  di- 
vide the  balance  of  the  funds  of  the  estate 
into  what  the  residuary  clause  calls  "eight 
equal  shares,"  which  are  designated.  All  of 
these  legatees  named  are  not  made  parties 
in  any  way,  and  several  of  the  parties  plain- 
tiff are  not  such  legatees.  There  Is  no  sug- 
gestion of  a  claim  in  the  petition  In  behalf 
of  any  of  the  parties  plaintiff  as  legatees,  and 
they  expressly  and  In  terms  make  their  claim 
as  heirs  at  law.  If  the  theory  of  the  plain- 
tiffs be  true,  then  it  follows  that  the  deed 
of  the  defendant  is  void,  and  the  property 
thereby  sought  to  be  conveyed  is  still  a  part 
of  the  estate  of  the  testator,  and  belongs,  un- 
der the  terms  of  his  will,  to  the  residuary 
legatees.  The  two  general  methods  of  ac- 
quiring title  to  things  real  are  those  by  de- 
scent and  by  purchase;  the  latter,  in  its 
technical  sense,  covering  every  mode  of  ac- 
quisition, save  only  where  the  title  is  vested 
by  operation  of  law.  The  differences  be- 
tween claims  based  upon  these  titles  are 
essenthil  and  fundamental.  A  case  made 
by  heirs  at  law  Is  a  different  case  from  that 
made  by  legatees.  The  decision  of  this  court 
in  the  case  of  PbilUps  t.  Bentz,  106  6a.  249, 
32  S.  E.  107,  covers,  we  tbink,  this  case; 
certainly  in  principle,  even  although  the  facts 
be  not  identical. 

Judgment  reversed.  All  the  Justices  cobp 
curring,  except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


GAINES  et  al.  v.  GAINES. 

(Supreme  Court  of  Georgia.     Oct  30,  1902.) 

mCBCDTORS  —  BILL   FOR   CONSTRUCTION  —  IN- 
DIVIDUAL TRANSACTIONS. 

1.  A  petition  filed  by  an  executor  a!;ain8t  all 
the  heirs  at  law  of  his  testator  and  all  parties 
interested,  which  is  based  upon  the  priuciples 
embodied  hi  section  4000  of  the  Civil  Code,  is 
sustainable,  even  although  individual  transac- 
tions of  the  plaintiff  may  be  involved;  it  ap- 
pearing that  the  estate  is  interested  ia  all  of 
the  property  covered  by  the  suit,  and  that  the 
defendants  are  or  may  be  interested  in  such 
property ;  all  of  the  allegations  of  the  petition 
being  connected  with  the  distribution  of  the 
estate. 

(Syllabus  by  the  CJonrt) 

Error  from  superior  court,  Bartow  county; 
A  W.  Fite,  Judge. 
Suit  by  H.  W.  Gaines  and  othos  against 
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ti.  P.  Oalnes,  as  executor.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  At- 
tlrmed. 

John  W.  Akin,  tor  plaintiffs  in  error.  J. 
M.  Ned,  tor  defendant  In  error. 

ADAMS,  J.  The  petition  In  this  case  was 
filed  after  that  dealt  with  In  the  case  of 
Gaines  t.  Gaines,  42  8.  B.  763,  this  day  de- 
cided; the  present  defendant  In  error  being 
the  defendant  In  the  court  below.  It  was 
filed  under  the  provisions  of  section  4000  of 
the  Civil  Code.  All  the  questions  Involved 
are  connected  with  the  distribution  of  the 
estate.  All  the  parties  concerned  under  the 
will  or  as  heirs  at  law  are  made  parties  de- 
fendant The  petition  contains  abundant 
equity,  and  complete  Justice  can  be  done  In 
the  case  made  without  the  violation  of  any 
rule  of  law  or  practlde  known  to  us.  We 
have  read  the  petition,  which  the  learned 
Judge  of  the  court  below  sustained  against 
a  demurrer  filed  on  various  grounds,  not  only 
with  attention,  but  with  pleasure.  It  Is  a 
model  of  lawyer-like  clearness,  precision,  and 
skill.  We  are  satisfied  that  the  court  below 
was  right  In  sustaining  it  and  In  overruling 
the  demurrer.  No  useful  purpose  will  be 
subserved  by  quotations  therefrom,  or  a  de- 
tailed discussion  of  Its  allegations. 

I^et  the  judgment  of  the  court  below  be 
afllrmed.  All  the  Justices  concurring,  except 
LiTJMVKIN,  P.  J.,  absent  on  account  of  sick- 
ness. 


DAVIS  et  al.  v.  DOUGHERTT  COUNTY 

etal. 

(Supreme  Court  of  Georgia.     Oct.  80,  1902.) 

COUNTIES— BOND  ISSUE— ELECmONS—NOTICBl— 

STATUTES— IMPLIED  REPEAL,. 

LA  general  law  will  not  be  so  constrned  as 
to  repeal  an  existing  particular  or  special  law, 
unless  it  is  plainly  manifest  from  the  terms  of 
the  general  law  that  such  was  the  lutentiou  of 
the  lawmaking  body. 

2.  The  act  of  186l  (Acts  1890-&1,  vol.  1,  p. 
241;  Civ.  Code,  §  5458)  relatinR  to  the  pub- 
lication of  notices  of  sales  and  orders  by  certain 
public  ofiicers  and  others  did  not  repeal  or  mod- 
ify that  portion  of  the  act  of  1879  (Pol.  Code,  i 
377)  which  requires  that  notice  of  au  election 
called  for  the  purpose  of  determining  whether 
bonds  shall  be  issued  by  a  county  shall  be  pub- 
lished for  a  space  of  80  days  next  preceding 
the  day  of  the  election. 

3.  When,  at  the  hearing  of  an  application  nn- 
dpr  the  provisions  of  the  act  of  1897  (Acts 
1897,  p.  82;  Van  Epps'  Code  Supp.  S§  6074- 
6081)  to  validate  an  issue  of  bonds,  it  ap- 
pears that  the  notice  of  the  election  was  pub- 
lished  for  a  period  of  time  less  than  80  days 
next  preceding  the  day  of  the  election,  a  judg- 
ment should  be  entered  declaring  the  election 
invalid,  and  refusing  to  validate  the  bonds. 

(Syllabus  by  the  Goxut) 

Error  from  superior  court,  Dougberty  coun- 
ty. 

Petition  by  Dougherty  county  and  others 
for  an  order  validating  a  certain  bond  issue. 
From  a  Judgment  granting  the  petition,  J. 
S.  Davis  and  others  bring  error.    Itevprsed. 


D.  H.  Pope  &  Son,  for  plaintiffs  in  error. 
D.  F.  Crosland  and  W.  BL  Wooten.  SoL  Gen., 
tor  defendants  in  error. 

COBB,  J.     An  election  was  beld  in  the 

county  of  Dougherty  to  determine  whether 
bonds  to  the  amount  of  $40,000  should  be 
Issued  for  tbe  purpose  of  erecting  a  new 
courthouse.  The  registration  Ust  for  the 
election  showed  611  qualified  voters.  Per- 
sons to  the  number  of  427  voted,  "For 
bonds,"  and  81  voted,  "Against  bonds." 
When  the  application  to  validate  tbe  issue 
of  bonds  came  on  to  be  heard,  certain  citi- 
zens of  the  county  appeared,  and  were  made 
parties  to  the  proceedings,  and  Interposed 
numerous  objections  to  the  passage  of  an 
order  validating  the  bonds.  One  of  the  ob- 
jections urged  was  tliat  the  notice  of  the 
election  had  not  I>een  published  the  requisite 
number  of  days  before  the  election.  Up- 
on the  hearing  it  appeared  that  tbe  order 
of  the  county  commissioners  calling  the  elec- 
tion was  passed  on  May  6,  1902;  that  the 
first  notice  of  the  election  was  published  in 
the  newspaper  In  which  the  sheriff's  adver- 
tisements were  published  in  an  Issue  of  the 
paper  dated  May  10th;  and  that  subsequent 
Insertions  of  the  notice  appeared  in  Issues 
of  tbe  paper  dated  tbe  17th,  24th,  and  31st 
days  of  May.  It  was  admitted  that  the  pa- 
pers were  really  issued  one  day  before  ttacy 
bore  date.  The  election  was  held  Jtme  5tb. 
It  thus  appears  from  the  uncontradicted  evi- 
dence and  the  admission  above  referred  to 
that,  between  the  date  of  the  paper  In  which 
the  first  insertion  of  the  notice  of  the  election 
was  given  and  the  date  of  the  election,  there 
were  only  26  days,  and  between  tbe  date  of 
the  actual  Issue  of  tbe  paper  and  the  date 
of  the  election  there  were  only  27  days. 
Having  reached  the  conclusion  that  a  failure 
to  begin  the  publication  of  the  notice  at  a 
time  which  would  be  30  days  from  tbe  date 
of  tbe  election  invalidated  the  election,  it  is 
unnecessary  to  refer  to  the  other  objections 
which  were  raised  at  the  hearing  of  the 
application  to  validate  the  bonds. 

The  statute  provides  that  the  authorities 
calling  such  an  election  "shall  give  notice 
for  tbe  space  of  thirty  days  next  preceding 
the  day  of  election,  in  the  newspaper  in 
v.'iilch  tbe  sheriff's  advertisements  for  the 
county  are  published,  notifying  the  qualified 
voters  that  on  the  day  named  an  election 
will  be  held  to  determine  the  question  wheth- 
er bonds  shall  be  Issued  by  the  county,  mu- 
nicipality or  division."  Pol.  Code,  {  377.  It 
Is  contended  that.  In  determining  what  would 
be  a  compliance  with  the  section  of  the  Code 
Just  quoted,  reference  must  be  had  to  the 
provisions  of  tbe  act  of  1891,  now  contained 
in  Civ.  Code,  S  5458.  That  act  provides  that 
"In  all  cases  where  the  law  of  fwce  on  Oc- 
tober 21st,  1891,  required  citations,  notices, 
or  advertisements,  by  ordinaries,  clerks,  sher- 
iffs, county  bailiffs,  administrators,  execu- 
tors, guardians,  trustees  or  others,  to  be  pub- 
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llsbed  In  a  newspaper  for  thirty  days  *  *  * 
it  shall  be  sufficient  and  legal  to  publish 
the  same  once  a  week  for  four  weeks  (that 
is.  one  Insertion  each  week  for  each  of  the 
four  weeks)  Immediately  preceding  the  term 
or  day  when  the  order  is  to  be  granted,  or 
tbe  sale  is  to  take  place;  and  the  number 
of  days  between  the  date  of  the  first  pub- 
lication, and  tbe  term  or  day  when  the  or- 
der la  to  be  granted  or  the  sale  to  take  place, 
whether  more  or  less  than  thirty  days,  shall 
not  In  any  manner  invalidate  or  render  Ir- 
regular the  said  notice,  citation,  advertise- 
ment, or  order  or  sale."  Section  877  of  the 
Political  Code  is  a  codification  of  the  act 
of  1879,  and  therefore  1b  a  law  which  was 
of  force  at  the  date  named  in  the  act  of 
15^1.  While  the  act  of  1879  is  a  general  law 
4n  the  sense  that  it  Is  not  confined  In  its 
operations  to  a  given  locality,  it  Is  a  special 
taw  In  the  sense  that  it  applies  only  to  a 
particular  proceeding.  In  Montford  v.  Alien, 
111  Oa.  18,  36  S.  B.  306,  It  was  held  that 
the  provisions  of  section  5458  of  the  dvil 
Code  did  not  repeal  the  provisions  of  an  ex- 
isting municipal  charter;  it  being  there  said 
tbat  "a  general  law  will  not  be  so  construed 
as  to  repeal  an  existing  particular  or  special 
law,  unless  it  is  plainly  manifest  from  the 
terms  of  the  general  law  that  such  was  the 
intention  of  the  lawmaking  body."  It  Is 
true  that  In  that  case  the  particular  or  spe- 
cial law  was  also  a  local  law,  but  we  do  not 
think  this  difference  makes  the  principle  of 
tbat  decision  any  the  less  applicable  in  the 
present  case.  Even  if  the  act  of  1881  was, 
in  genertd  terms,  sufficiently  broad  to  em- 
brace notices  of  elections  to  determine  wheth-' 
er  bonds  should  be  issued  by  the  authorities 
of  municipalities  and  counties,  it  would  not 
be  construed  so  as  to  repeal  the  provisions 
of  the  act  of  1879,  unless  there  was  some- 
thing in  the  act  of  1891  which  made  it  plain- 
ly manifest  that  the  general  assembly  in- 
tended that  it  should  have  this  effect  But 
we  do  not  tUnk  the  act  of  1891  Is,  even  In 
general  terms,  sufflcientiy  broad  to  cover 
cases  provided  for  in  the  act  of  1879.  The 
act  of  1891  relates  to  citations,  notices,  and 
advertisements  by  certain  public  officers  and 
certain  representatives  of  estates;  the  enu- 
meration of  such  officers  and  representatives 
being  followed  by  the  words  "or  others." 
Applying  the  doctrine  of  ejusdem  generis  In 
tbe  construction  of  the  words  Just  quoted, 
the  officers  charged  with  levying  taxes,  con- 
tracting debts,  etc.,  for  counties  and  munic- 
ipalities, are  not  of  the  same  class  aa  any 
of  the  ofilcers  enumerated  In  the  act,  and 
consequentiy  would  not  be  embraced  within 
the  general  descriptive  word,  "others."  It  is 
true  that  among  the  officers  enumerated  is 
the  ordinary,  and  that  In  some  counties  the 
ordinary  Is  the  officer  who  has  Jurisdiction 
in  county  matters.  But  applying  the  rule  of 
construction,  noscltur  a  sociis,  the  ordinary 
referred  to  in  this  act  is  tbe  officer  who  is 
tbe  judge  of  the  probate  court,  and  not  the 


ordinary  who  has  charge  of  county  affairs. 
In  addition  to  this,  the  act  of  1891  does  not 
apply  in  any  case  except  where  a  notice  is 
to  be  given  of  a  sale  or  of  an  order,  which, 
from  the  class  of  officers  enumerated,  and  the 
use  of  the  word  "term,"  necessarily  means . 
an  order  passed  by  some  court  or  Judicial 
officer. 

It  Is  said,  though,  that,  even  if  tbe  act  of 
1891  did  not  repeal  or  modify  the  provisions  of 
the  act  of  1879,  the  notice  given  In  the  pres- 
ent case  was  a  substantial  compliance  with 
the  act  of  1879.  In  the  case  of  City  of 
Dawson  v.  Dawson  Waterworks  Co.,  106  Ga. 
732,  32  S.  B.  907.  it  was  said:  "The  policy 
of  tbe  constitution  is  against  the  incurring 
of  municipal  debts,  and  therefore  the  con- 
stitutional provision  prescrlbhig  the  manner 
in  which  debts  must  be  incurred  Is  to  be 
strictiy  construed.  It  has  been  the  uniform 
ruling  of  this  court  that  not  only  the  con- 
stitutional provision  must  be  strictiy  con- 
strued, but  that  the  act  of  the  genoral  as- 
sembly prescribing  the  manner  In  which  an 
election  shall  be  held  on  the  qnestion  of 
bonded  indebtedness  shall  be  also  strictiy 
construed."  See,  also,  the  cases  cited  in  the 
case  Just  referred  to.  The  act  requires  that 
notice  of  an  election  shall  be  published,  for 
the  space  of  30  days  next  preceding  tbe  day 
of  the  election,  and  the  publication  of  a  no- 
tice for  a  period  of  time  less  than  30  days 
is  neither  a  literal  nor  a  substantial  com- 
pliance with  this  provision.  It  is  said, 
though,  that  this  construction  of  the  law 
would  altogether  prevent  at  the  present  time 
an  election  from  being  held  in  the  county  of 
Dougherty,  for  the  reason  that  the  paper  in 
which  the  sherlfTs  sales  are  advertised  Is 
issued  on  Friday,  and  that  80  days  after 
any  Friday  would  fall  on  Sunday.  All  that 
is  necessary  to  be  said  in  answer  to  this 
suggestion  is  that  the  rule  that  Sunday  is 
dies  non  applies  in  such  a  case,  and  an 
election  would  be  valid  If  held  on  the  fol- 
lowing Monday.  While  the  act  provides,  in 
terms,  that  the  notice  shall  be  given  for  the 
space  of  30  days  next  preceding  the  day  of 
the  election,  construing  that  in  connection 
with  the  provision  that  notice  shall  be  given 
in  the  paper  in  which  the  sheriff's  advertise- 
ments are  published,  the  first  insertion  of  the 
notice  in  a  newspaper  issued  at  least  30  days 
before  the  election,  and  as  nearly  as  may  be 
immediately  preceding  the  beginning  of  that 
period,  would  be  a  compliance  with  the  law. 
See,  in  this  connection,  Montford  v.  Alien, 
supra.  In  some  cases  it  has  been  held  that 
a  failure  to  strictiy  comply  with  the  law  as 
to  notice  of  an  election  may  be  treated  as  a 
mere  irregularity,  when  there  has  been  an 
acquiescence  In  the  result  of  the  election, 
and  a  delay  In  raising  the  objection,  and 
purchasers  of  bonds  or  others  have  been  mis- 
led by  the  acquiescence  and  delay.  See  Irvln 
V.  Gregory,  86  Ga.  605,  IS  S.  B.  120;  Brand 
V.  Town  of  Lawrenceville.  104  Ga.  486,  30 
S.  B.  954.    But  In  no  case  has  it  ever  been 
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held  that  an  election  of  the  character  now 
under  consideration  will  be  upheld  when 
there  has  been  a  failure  to  comply  with  the 
law  In  regard  to  the  notice,  and  objection  i» 
raised  not  only  before  the  bonds  have  been 
issued,  but  before  they  could  have  been 
legally  issued.  The  law  requiring  notice  of 
the  election  to  be  given  In  a  certain  way  is 
mandatory,  and  a  failure  to  comply  with  the 
law  vitiates  the  election,  if  objectian  is  rais- 
ed at  the  proper  time  and  In  the  prop«  way. 
The  constitution  does  not  authorlEe  the  cre- 
ation of  a  debt  merely  because  two-thirds 
of  the  qualified  voters  give  their  assent  to 
the  incurring  of  such  debt  In  order  for  a 
debt  to  be  created  under  authority  of  this 
provision  of  the  constitution,  it  is  necessary 
that  consent  shall  be  given  in  the  manner 
prescribed  by  law;  that  Is,  at  an  election 
held  after  notice  has  been  published  In  a 
given  way.    See  Civ.  Code,  i  5883. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  3.,  absent  on 
account  of  sickness. 


SMITH  V.  STATB. 
tSnpreme  Court  of  Oeorgia.     Nor.  14,  1902.) 

(WTAININO  MONET  UNDER  FALSB  PRETENSBS 

— HBPRESENTATION  OF  INTENTION— 

BVIDBNCE— SUFFICIENCY. 

1.  A  Statement  that  the  accused  intended 
thereafter  to  do  a  particular  thiiig,  made  at  the 
time  of  and  In  comiectiou  with  certain  other 
statements  as  to  a  past  fact  shown  to  have 
been  false,  does  not  remove  from  the  accused 
the  consequences  which  the  law  attaches  tb 
false  representations  made  with  intent  to  de- 
ceive, and  by  which  one  Is  defrauded  and  cheat- 
ed, (a)  This  is  true  notwithstanding  the  rep- 
resentation as  to  what  the  accused  intended  to 
do  was  a  part  of  the  inducement  nnder  which 
the  defrauded  person  parted  with  his  money. 

2.  The  jury  were  authorized  to  find,  as  they 
did,  that  the  representations  proven  in  this 
case  meant  that  the  son  of  the  defrauded  per- 
son had  sent  word  to  the  latter  to  let  the  ac- 
cused have  a  smu  of  money  for  and  <m  account 
of  the  son. 

3.  The  evidence  was  sufficient  to  make  out  a 
case  of  cheating  and  swlndllnjf  tinder  the  stat- 
ute. The  trial  jndi;e  committed  no  error  in 
ohargine  the  jury  as  complained  of,  nor  in  over- 
ruling the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Sandersrllle;  P. 
B.  Taliaferro,  Judge. 

J.  T.  Smith  was  convicted  of  crime,  and 
brings  error.    AiHrmed. 

J.  A.  Robson,  for  plaintiff  in  error.  J.  B. 
Hyman,  for  the  State. 

LITTLE,  J.  Smith  was  Indicted  for  cheat- 
ing and  swindling.  The  evidence  In  behalf 
of  the  state  sustained  the  details  of  the 
charge  as  laid  In  the  accusation,  and  was  to 
the  following  effect:  On  a  day  named  the 
accused  came  to  the  house  of  the  prosecutor, 
and  told  blm  that  L.  E.  Sheppard,  a  son  of 
the  prosecutor,  said  for  him  (the  accused)  to 
teU  the  prosecutor,  or  the  person  from  whom 
Jie  get  a  wagon,  to  let  him  have  $1.75;  that 


he  (the  accused)  wanted  to  pay  roit  to  the 
man  he  was  moving  from;  that  the  pros- 
ecutor, relying  upon  that  statement,  and  be- 
lieving that  the  accused  was  then  on  his 
way  to  his  son's  place,  let  the  accnsed  have 
$2,  and  looked  to  his  son  to  pay  it.  The 
prosecutor  testified  that  he  would  not  have 
let  the  accused  have  the  money  If  the  latter 
had  not  told  him  that  be  was  going  to  move 
on  his  son's  place,  and  that  "he.  my  son,, 
told  him  to  tell  me  to  let  him  have  the  mon- 
ey; I  did  not  lend  blm  the  mon^;  he  never 
asked  me  to  lend  It  to  him,"  etc.  The  de- 
fendant In  substance,  stated  that  the  pros- 
ecutor loaned  him  the  money  on  his  appli- 
cation; that  he  was  prevented  by  aiclcness  of 
his  wife  from  moving,  etc. 

1,  2.  It  did  not  require  any  forced  ood- 
strnctlon  for  the  Jury  to  find,  as  th^  un- 
doubtedly did,  that  the  representation  meant 
that  L.  E.  Sheppard  had  sent  the  accused  to 
his  father,  the  prosecutor,  with  a  request  to 
let  the  accnsed  have  a  wagon  for  Ilie  purpose 
of  moving,  and  at  the  same  time  let  him  have 
the  sum  named  on  his  son's  credit;  for  if 
Sheppard  (the  son)  really  did  these  things  he 
would  undoubtedly  have  been  liable  both  for 
the  wagon  and  the  money,  'nie  request 
amounted  In  law  to  nothing  more  than  an  or- 
der so  to  do,  which.  If  acc^ted  and  per- 
founed,  would  fix  liability  on  the  maker  of 
the  order.  The  validity  of  such  an  order 
would  not  be  affected  by  the  fact  that  it 
was  not  in  writing.  A  writing  would  only  | 
render  the  terms  of  the  request  or  order  moi^  I 
definite,  and  mwe  easily  proven  in  case  ttaey 
were  contested.  It  we  assume  that  the  Ian-  j 
guage  used  by  the  prosecutor  In  his  evi- 
dence amounted  to  an  understanding  on  his 
part  that  the  accnsed  at  the  time  he  got  the 
money  promised  to  move  on  his  son's  place, 
and  If  we  accept  the  evidence  as  showing 
that  the  prosecutor  would  not  have  advanced 
the  money  but  for  the  fact  that  he  believed 
the  promise  would  be  kept,  the  representa- 
tion that  the  son  requested  him  to  let  the 
accused  have  the  money  remains  unaffected. 
The  result  of  the  evidence  is  that  the  pros- 
ecutor let  the  accused  have  the  money  on  the 
faith  of  the  request  of  his  son,  but  notwlth-  ! 
standing  that  request  he  would  not  have  let  ' 
him  have  It  had  he  not  believed  that  he  was 
going  to  move  on  his  son's  place.  Undoubt- 
edly the  fact  that  the  accused  was  so  going 
to  move  operated  as  a  part  of  the  inducement 
to  furnish  tlie  money,  and,  although  tbiB  vras 
so,  the  representation  that  the  son  request- 
ed that  the  money  should  be  so  advanced 
was  as  much,  if  not  a  greater,  inducement 
The  representation  was  shown  to  have  been 
falsely  made.  A  conviction  under  snch  cir- 
cumstances is  not  contrary  to  law.  Thomas 
V.  State,  90  Ga.  437,  16  S.  B.  94.  See,  also, 
the  authorities  cited  on  page  441,  90  Ga.,  and 
page  95,  16  S.  E. 

8.  The  trial  Judge  did  not  etr  In  his  tn- 
Btructions  to  the  Jury,  as  set  oat  In  the  mo- 
tion.   The  evidence  was  sofflcient  to  s<^;>ort 
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the  Terdlct,  and  tbe  Jadgment  overrnllng  tbe 
motion  for  a  new  trial  Is  afUrmed. 

All  the  JnstlceB  concurring,  except  LUMP- 
KIN, P.  J.,  absent  on  account  of  sickness, 
and  CANDI^^B,  J.,  not  presiding. 


WILKINS  et  al.  t.  CITT  OP  WAYNESBORO 

et  al. 
(Supreme  Court  of  Georgia.      Aug.  9,  1902.) 
CITIJES— BOND   ISSUE— ELECTION— NOTICES- 
PROVISION   FOR  PAYMENT. 

1.  The  maturity  of  the  priucipal  and  iuterest 
of  bonds  issued  by  a  ninuicipal  corporation 
may,  under  our  coottitutional  provision  relating 
tliereto.  be  fixed  at  any  time  or  times,  within 
the  period  of  30  years  from  the  date  of  issue; 
but,  without  regard  to  the  time  fixed,  an  an- 
nual tax  sufficient  to  pay  both  priucipal  and  iu- 
terest when  due  must  be  provided  for  t)efore 
or  at  the  time  of  Issue.  No  plan  or  scheme  for 
rnising  the  necessary  revenue  can  lawfully  be 
substituted  for  the  assessment  and  collection  of 
such  tax. 

2.  By  statutory  enactment  to  carry  into  ef- 
fect constitutional  provisions  in  relation  to  the 
issue  of  bonds  by  municipal  corporations,  the 
notice  calling  the  election  must  specify  certain 
named  particulars  in  reference  to  the  bonds. 
If  it  fails  to  specify  all  of  such  particulars,  or 
■varies  from  the  plan  contemplated  by  the  con- 
stitution for  paymg  the  bonds,  the  notice  does 
not  have  the  effect  of  calling  a  valid  election. 
If  it  he  given  under  an  ordinance  prescribing 
the  same  terms,  both  the  ordinance  and  no- 
tice are  void  and  of  no  effect. 

3.  The  method  of  determining  whether  two- 
thirds  of  the  qualified  voters  have  voted  for  the 
issuance  of  bonds  is  by  reference  to  tbe  list 
of  registered  voters,  if  a  system  of  registra- 
tion has  by  legislative  enactment  been  provided 
for  the  municinalitv  desiring  to  make  the  issue: 
if  not,  then  by  reference  to  the  tally  sheets  of 
the  last  general  election  held  for  such  munici- 
pality. 

4.  A  special  act  of  tbe  general  assembly 
which  directs  that  the  proceeds  arising  from 
the  sale  of  certain  bonds,  which  it  authorizes  a 
municipal  cbrporation  to  issue  after  the  req- 
uisite number  of  qualified  voters  have  assented 
thereto,  shall  be  applied  to  the  equipment  ol 
waterworks  and  electric  light  plants,  and  "to 
other  purposes,"  is  not  in  harmony  with  the 
general  law,  which  requires  that  the  purposes 
for  which  such  proceeds  are  to  be  applied  must 
be  specified.  And  so  much  of  said  act  as,  after 
prescribing  that  an  annual  tax  sufBcient  to  pay 
the  interest  on  the  bonds,  further  provides  for 
a  sinking  fund  to  pay  the  principal  of  the  bonds, 
and  does  not  contemplate  the  collection  by  an- 
unal  tax  of  an  amount  mifflrieut  to  pay  sach 
principal  when  due.  is  in  conflict  with  the  pro- 
visions of  the  constitution,  and  is  void. 

5.  Applying  what  is  laid  down  above  to  the 
facts  appearing  in  the  reeord,  the  court  erred 
in  passing  the  order  validating  and  confirming 
tbe  bonds. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Burke  county; 
£.  L.  Brinson,  Judge. 

Petition  by  the  city  of  Waynesboro  for  an 
order  validating  a  certain  bond  issue,  in 
whldbi  W.  A.  Wilklns  and  otliers,  as  taxpay- 
ers, intervened.  From  an  order  granting  tbe 
petition,  interreners  bring;  error.    Reversed. 

F.  L.  Scales  and  J.  R.  Lamar,  for  plaintiffs 
In  error.  J.  S.  Reynolds,  Sol.  Gen.,  Phil  P. 
Johnston,  and  E.  H.  Callaway,  for  defend- 
ant in  error. 


LITTLE,  J.  A  petition  was  filed  in  the  su- 
perior conrt  of  Burke  county,  in  which  it  was 
prayed  that  certain  bonds  sought  to  be  is- 
sued by  the  city  of  Waynertwro  shonld  be 
validated,  and  the  legality  of  tbe  issue  estab- 
lished. Certain  citizens  residing  in  that  mn- 
niclpality  intervened,  were  made  parties  to 
tbe  proceeding,  and  filed  objections  to  the 
grant  of  the  order  which  was  sought  Tbe 
bearing  resulted  in  a  judgment  confirming 
and  validating  tbe  bonds.  The  interveners 
excepted,  and,  as  plaintiffs  in  error  here,  con- 
tend that  for  many  reasons  the  grant  of  tbe 
order  was  erroneous.  It  appears  that  in 
1901  tbe  general  assembly  passed  a  special 
act  which  by  its  terms  authorised  tbe  munic- 
ipal authorities  of  Waynesl)oro  to  issue  bonds, 
and  an  ordinance  was  adopted  by  the  mayor 
and  cotmcil,  calling  an  election  to  ascertain 
whether  the  qualified  voters  of  the  city  would 
assent  to  the  Issue.  This  ordinance  prescrib- 
ed the  number  and  amouot  of  tbe  bon^s, 
sought  to  be  Issued,  the  time  of  maturity,  and 
the  manner  In  which  funds  neeessaiy  for  the 
payment  of  the  principal  and  interest  should 
be  raised.  A  notice  calling  an  election,  which 
set  out  in  substance  tbe  terms  of  the  ordi- 
nance, was  duly  published.  An  election  was 
held,  which,  it  is  claimed,  resulted  in  favor 
of  tbe  issue.  The  published  notice  calling 
the  electi<m  followed  the  ordinance,  and  set 
out  the  numlier  of  bonds  to  be  60,  each  of  tbe 
denomination  of  $500,  specified  the  rate  of 
interest  as  S  per  cent  per  annum,  payable 
semi-annually,  and  fixed  tbe  date  of  the  ma- 
turity of  the  principal  on  January  1,  1932. 
In  relation  to  the  disposition  of  the  proceeds 
arising  from  the  sale  of  such  bonds,  it  was 
therein  declared  that  not  less  than  $7,000,  nor 
more  than  $10,000,  shall  be  applied  to  the 
construction  of  an  electric  light  plant,  and  not 
less  than  $20,000,  nor  more  than  $23,000,  to 
a  waterworks  plant,  wtth  Cbe  foBowteg  pro- 
viso: "That  shoirtd  ttie  mathnum  amount 
appropriated  to  either  x'roject  be  not  issued, 
the  overplus  may,  in  tbe  discretion  of  the 
mayor  and  council,  be  appropriated  to  the 
other  object  named  and  to  other  purposes  in- 
cident thereto;  but  if  not  so  used,  the  said 
overplus  shall  become  a  part  of  the  sinking 
fund  provided  for  the  redemption  of  said 
bonds."  The  notice  also  specified  the  sum 
of  $1,500  as  the  annual  interest  to  be  jiaid  on 
the  bonds  for  the  years  190S  to  1931,  inclu- 
sive, and  recited,  "The  amount  of  principal 
to  be  paid  (that  is,  collected  as  a  part  of  the 
sinking  fund  provided  for  the  redemption  of 
said  bonds)  annually,  for  tbe  years  1903  to 
1932,  inclusive,  to  be  $517.25";  asd,  as  a 
plan  devised  for  tbe  redemption  af  tbe  bends 
at  maturity,  tbe  notice  also  declared  thnt  "the 
sinking  fund  provided  by  ordinance  for  the 
redemption  of  tbe  bonds  should,  with  Its  ac- 
cumulation, be  amply  sufficient  for  that  pur- 
pose, but  In  the  event  of  unfavorable  casu- 
alty, or  failure  to  make  tbe  fund  pay  interest 
equal  to  the  estimate,  to  wit,  5  per  cent, 
comi>ounded  annually,  tbe  mayor  and  council 
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vrlll,  on  proper  authority,  from  time  to  time, 
«8  the  exigencies  ot  the  case  may  require, 
supplement  said  fund  by  an  additional  ad 
Talorem  tax,  or  with  such  fund  as  may  be  in 
the  treasm-y  at  the  time,  not  otherwise  ap- 
propriated, BO  as  to  insure  a  sufficient  amount 
to  pay  the  bonds  in  full  at  maturity."  The 
«bJectlonB  presented  by  the  interveners  at  the 
bearing  to  a  Judgment  of  validation,  and 
urged  here  as  reasons  for  setting  aside  that 
judgment,  are,  substantially,  that  the  ordi- 
nance and  notice  under  which  the  election 
was  held  are  Invalid,  because  they  are  con- 
trary to  the  constitution  and  laws  of  the 
state;  that  no  provision  is  made  for  an  an- 
nual payment  of  the  principal  of  the  bonds, 
nor  for  the  annual  tax  required  by  law  to  be 
levied  to  meet  the  sum  when  due.  It  is 
-claimed,  on  the  contrary,  that  the  ordinance, 
notice,  and  election  were  each  regular,  valid, 
authorized  by  the  constitution  and  laws  of  the 
state,  and  by  the  terms  of  a  special  act  ap- 
proved November  15,  1901,  and  that  no  error 
was  committed  In  rendering  the  Judgment  of 
validation.  A  determination  of  all  the  issues 
raised  can  be  reached  by  a  consideration- 
First,  of  the  nature  and  scope  of  the  consti- 
tutional provisions  relating  to  the  issue  of 
tK>nds  by  a  municipal  corporation;  second,  of 
the  requirements  of  the  statute  as  to  notice 
of  the  election,  and  the  method  by  which  it 
shall  be  determined  whether  a  sufficient  num- 
ber of  voters  have  sanctioned  the  issue;  'and, 
third,  of  the  legal  eftect  to  be  given  the  spe- 
cial act  which  is  relied  on  in  part  as  author- 
izing the  plan  of  payments  set  out  in  the  ordi- 
nance and  notice. 

1.  Before  proceeding  to  a  consideration  of 
the  constitutional  provisions  which  relate  to 
the  Issuance  of  bonds  by  a  municipal  cor- 
poration. It  may  not  be  amiss  to  remark  that 
at  the  time  of  the  adoption  of  the  constitu- 
tion, and  for  some  years  prior  thereto,  there 
were  but  few  solvent  municipal  corporations 
In  the  state;  that  is  to  say,  that  payment  of 
the  principal  and  interest  of  the  bonded  debt 
of  such  corporations  could  not  be  met  by  the 
imposition  of  a  reasonable  tax  on  property 
situated  and  contained  within  the  corporate 
limits;  that  municipal  taxes  had,  as  a  rule, 
grown  to  be  not  only  onerous,  but  burden- 
some; that  this  condition  of  afFalrs  was  the 
result  of  the  Improvident  exercise  by  mu- 
nicipal authorities  of  the  power  conferred  to 
<:reate  debts.  The  mischief  which  was  be- 
lieved to  exist  was  the  Indiscriminate  use  of 
that  easily  to  be  acquired  power,  so  that  a 
high  rate  of  taxation  was  found  to  be  in- 
sufficient to  meet  current  expenses  and  pay 
-outstanding  obligations.  The  stringent  pro- 
visions found  in  our  constitution  are  the  rem- 
-edies  which  the  people  sought  to  apply  to  the 
existing  evil,  and  Indicate  a  settled  public 
policy,  applicable  alike  to  all  municipal  cor- 
porations In  this  state.  The  framers  of  the 
-constitution  made,  and  Intended  to  make,  the 
-creation  of  a  new  debt  by  a  municipality  a 
matter  not   altogether   easy   of   accomplish- 


ment, by  placing  upon  the  citizens  residing 
within  the  limits  of  such  municipality  the 
responsibility  for  the  creation  of  a  debt  The 
condition  annexed  to  the  right  to  Issue,  as  to 
the  levy  ot  an  annual  tax  to  pay  off  the  debt, 
was  seemingly  considered  to  be  a  guaranty 
of  prompt  payment  at  maturity,  and  protec- 
tion against  municipal  extravagance  would 
be  found  in  the  provision  that  only  when  two- 
thirds  of  the  qualified  voters  had  expressed  a 
desire  that  the  municipality  should  create  a 
debt,  such  might  be  done.  The  provisions 
limiting  the  power  to  create  a  debt  and  issue 
bonds  are  found  In  paragraphs  1  and  2  of  sec- 
tion 7  of  article  7  of  the  constitution  of  1877. 
In  the  former  of  these  paragraphs  it  is  de- 
clared that  an  election  to  ascertain  whether 
two-thirds  of  the  citizens  of  the  municipality 
would  assent  to  the  creation  of  a  new  debt 
should  be  held  as  might  thereafter  be  pre- 
scribed by  law.  By  the  second  it  is  expressly 
declared  that  any  municipal  corporation 
which  might  incur  any  bonded  debt  should, 
before  or  at  the  time  of  doing  so,  provide  for 
the  assessment  and  collection  of  an  annual 
tax  sufficient  in  amount  to  pay  the  principal 
and  Interest  of  said  debt  within  30  years 
from  the  date  of  incurring  the  same.  The 
manner  of  raising  funds  to  meet  the  obliga- 
tion about  to  be  assumed  is  not  left  in  doubt, 
but,  in  plain  terms,  It  is  declared  that  it  shall 
be  by  the  assessment  and  collection  of  an 
annual  tax.  There  is,  however,  no  require- 
ment that  payments  of  either  Interest  or  any 
part  of  the  principal  shall  be  made  annually. 
The  question  of  the- maturity  of  the  debt  is, 
within  stated  limits,  left  to  the  people  con- 
cerned, who,  it  was  to  be  presumed,  would 
look  to  their  Interests  in  determining  it.  But 
without  regard  to  the  date  of  the  maturity  of 
the  principal,  or  to  the  time  fixed  for  the 
payment  of  interest,  the  corporation  is  abso- 
lutely required  in  each  year  after  issue,  and 
until  maturity,  to  raise  by  an  annual  tax  an 
amount  sufficient  to  pay  the  principal  and 
interest  when  by  the  contract  these  become 
due.  Under  these  provisions,  no  municipal 
corporation  can  have  any  authority  of  law  to 
issue  bonds,  although  the  assent  of  the  voters 
has  been  obtained,  unless  it  does,  before  or 
at  the  time  of  the  issue,  provide  not  only  for 
the  assessment,  but  for  the  collection,  of  such 
a  tax.  These  are  conditions  precedent  to  the 
issue,  and  no  plan  for  otherwise  raising  funds 
for  the  purpose  can  be  lawfully  substituted. 

2.  Legislative  enactments  in  respect  to  the 
election  required  by  the  constitutional  pro- 
vision to  ascertain  whether  two-thirds  of  the 
qualified  voters  of  the  corporations  have  as- 
sented to  the  issuance  of  bonds  are  codified. 
Pol.  Code,  !§  377-381.  In  the  first  of  these 
it  is  provided  that  the  officers  charged  with 
levying  taxes,  contracting  debts,  etc.,  for  the 
municipality,  shall  g^lve  notice  for  the  8p.<ice 
of  30  days  next  preceding  the  day  of  elec- 
tion, specifying  what  amount  of  bonds  are 
to  be  Issued,  for  what  purpose,  what  interest 
they  are  to  bear,  bow  much  principal  and 
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interest  to  be  paid  annually,  and  -when  to  be 
fully  paid  off.  The  object  of  this  notice 
must  be  to  fully  inform  the  voters,  bo  that 
they  may  Intelligently  Judge  whether  the 
contemplated  public  work  will  be  of  sufficient 
Importance  to  justify  the  imposition  of  an 
additional  annual  tax  on  their  property  to 
promptly  meet  the  debt  and  its  increase  when 
tUe  time  of  payment  shall  come.  If  the  no- 
tice fails  In  any  one  of  these  particulars,  it 
is  an  illegal  notice.  In  the  sense  that  it  is 
entirely  InefCectire  to  cause  a  legal  election. 
If  it  indicates  a  different  method  of  raising 
funds  to  pay  the  debt  than  that  prescribed, 
the  bonds  cannot  lawfully  be  issued,  even 
If  at  the  election  the  requisite  number  of 
voters  authorize  the  issue.  If  such  notice 
be  the  result  of  an  ordinance  regularly  pass- 
ed, the  ordinance  is  of  no  force,  and  does 
not  authorize  the  notice. 

3.  Another  Important  subject-matter  of  the 
enactments  of  the  legislature  on  the  subject 
Is  in  relation  to  the  method  by  which,  after 
an  election,  it  may  be  ascertained  whether 
t-n-o-thirds  of  the  qualified  voters  of  a  munic- 
iliality  have  assented  to  the  issuance  of 
bonds.  By  section  380  it  Is  provided  that  in 
determining  this  question  the  tally  sheets  of 
the  last  general  election  held  in  said  munici- 
pality shall  be  taken  as  the  correct  enumera- 
tion of  the  qualified  voters  of  said  corpora- 
tion. While  this  genera)  rule  is  prescribed 
by  the  statute,  attention  is  called  to  the  fact 
that  It  was  enacted  at  a  time  when  there 
was  no  law  for  the  registration  of  voters 
lu  force  in  this  state,  and  consequently  refer- 
ence to  the  tally  sheets,  besides  an  actual 
enumeration,  was  the  only  method  by  which 
the  result  could  be  ascertained;  but,  subse- 
quently tc  the  passage  of  the  act  from  which 
these  sections  are  codified,  a  general  registra- 
tion law  was  provided  for  the  state,  which 
is  made  applicable  to  all  county  elections, 
and  special  registration  has  been  provided 
by  appropriate  legislation  for  many  munici- 
pal corporations  wlilch  in  terms  Is  applicable 
to  elections  held  therein.  In  consequence  of 
the  passage  of  these  acts,  it  has  been  ruled 
by  this  court  that,  in  the  case  of  an  elec- 
tion to  determine  whether  bonds  shall  be 
issued,  reference  must  be  had  to  the  registra- 
tion list,  to  ascertain  whether  two-thirds  of 
the  qualified  voters  have  assented  to  the  is- 
sue; and,  since  their  passage,  reference  to 
the  tally  sheets  of  the  last  general  election 
is  not  necessarily  the  legal  method  of  deter- 
mining the  number  of  qualified  voters. 
Floyd  Co.  V.  State,  112  Ga.  7!>4,  38  S.  B.  37. 
There  the  rule  which  governs  is  thus  stated: 
"If  within  the  county  or  municipality  a  sys- 
tem of  registration  has  been  provided  by 
■which  the  number  of  qiiallfied  voters  of  the 
county  or  municipality  can  be  determined, 
the  question  whether  two-thirds  of  the  quali- 
fied voters  of  the  county  or  municipality 
voted  for  bonds  must  be  determined  from  an 
inspection  of  the  registration  list.  If  the 
municipality  has  been  Invested  by  the  legis- 
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lature  with  authority  to  put  a  system  of 
registration  In  force,  and  an  election  Is  held 
without  having  provided  such  a  system,  no 
means  of  determining  whether  two-thirds  of 
the  qualified  voters  did  in  fact  cast  their 
votes  for  bonds  exists.  If  no  registration 
law  is  applicable,  and  no  authority  to  estab- 
lish one  has  been  conferred  on  the  munici- 
pality, and  the  election  for  bonds  is  held, 
then  the  question  as  to  whether  two-thirds 
of  the  qualified  voters  voted  in  favor  of  the 
issuance  of  bonds  is  to  be  decided  by  refer- 
ence to  the  tally  sheets  of  the  last  general 
election." 

4.  The  general  assembly  passed  a  special 
act;  approved  November  15,  1001,  which  pur- 
ported to  authorize  the  mayor  and  council 
of  Waynesboro  to  issue  bonds,  not  to  ex- 
ceed $30,000,  to  establish  electric  lights  and 
waterworks  in  Waynesboro,  etc.  Inasmuch 
as  the  authorities  of  the  city  rely  to  some  ex- 
tent, at  least,  on  the  authority  which  it  Is 
claimed  this  act  confers,  to  sustain  their  con- 
tention that  the  ordinance,  the  notice,  the 
election,  and  the  plan  indicated  for  the  pay- 
ment of.  the  principal  and  Interest  of  the 
bonds  are  all  authorized  by  law,  it  becomes 
necessary,  in  determining  whether  such  con- 
tention is  sound,  to  consider  and  pass  upon 
certain  provisions  of  that  act.  It  is  enacted 
by  its  fourth  section  that  the  proceeds  aris- 
ing from  the  sale  of  bonds  shall  be  appro- 
priated and  applied  to  the  construction  of  a 
waterworks  plant  and  an  electric  light  plant, 
"and  to  other  purposes."  Presumably  It  was 
under  the  language  Just  quoted  that  the  mn- 
nlcipal  authorities  provided,  in  the  ordinance 
and  notice  of  the  election,  that,  if  any  part 
of  the  sums  designated  for  the  establishment 
of  such  plants  should  not  be  used,  it  should 
go  Into  the  sinking  fund  provided  for  the 
redemption  of  the  bonds.  It  was  ruled  in 
the  case  of  Smith  v.  City  of  Dublin,  113  Ga. 
833,  39  S.  E.  327,  that  a  notice  which  provid- 
ed that  a  given  amount  should  be  used  for 
the  purpose  of  building  and  erecting  a  school- 
house,  and  another  amount  (being  the  pro- 
ceeds of  the  bonds)  should  be  used  for  en- 
larging and  improving  the  light  and  water 
plant  of  the  city,  and  the  surplus,  If  any, 
to  be  used  by  the  mayor  and  council  in  such 
a  manner  as  they  might  see  fit,  did  not  meet 
the  legal  requirements  ot  a  notice  which 
shall  specify  "what  amount  of  bonds  are  to 
be  Issued,  [and]  for  what  purpose."  An  elec- 
tion called  to  ascertain  whether  an  Issuance 
of  bonds  shall  be  made  is  illegal  unless  the 
purpose  for  which  the  bonds  are  to  be  issued 
shall  be  stated  in  the  notice,  and  an  issue 
of  bonds  is  not  legal  when  the  purpose  ex- 
pressed is  to  construct  an  electric  light  plant 
and  waterworks,  and  "for  other  purposes." 
Hence  it  would  seem  that  so  much  of  the 
act  as  declares  that  the  proceeds  of  the  bonds 
may  be  devoted  to  other  purposes  than  the 
construction  of  the  electric  light  plant  and 
the  waterworks  system  is  contrary  '"o  the 
general  law  of  the  state.  In  that  the  purpose 
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for  which  the  tMnda  are  to  be  Issned  most 
be  specifically  stated  In  the  notice.  This  act 
cannot,  therefore,  be  taken  as  any  fonndatlon 
for  that  part  of  the  notice  which  provides 
that,  in  the  conthijtpncy  that  a  svim  shall 
remain  after  equipping  the  light  and  water 
plant,  it  shall  go  Into  a  sinking  fund.  Again, 
the  provision  found  In  the  sixth  section  of 
the  act,  that  the  number  of  voters  shall  be 
ascertained  from  the  tally  sheets  of  the  last 
general  election,  can  have  no  effect,  provid- 
ed a  system  of  registration  has  by  legislative 
enactment  been  provided  for  the  city  of 
Waynesboro.  However,  these  grounds  will 
be  more  elaborately  considered  hereafter. 
The  second  section  of  the  act  under  consider- 
ation provides  that  the  city  council  of 
Waynesboro  shall  assess,  levy,  and  collect  a 
sufficient  tax  to  pay  the  Interest  of  the  bonds 
Issued,  as  the  same  shall  become  due,  and 
provide  a  sinking  fund  for  the  redemption 
of  the  bonds  as  the  principal  shall  become 
due.  The  constitutional  requirement  to 
which  we  have  heretofore  referred  Is  not  met 
by  providing  for  taxation  for  the  purpose  of 
creating  a  sinking  fund  for  the  redemption 
of  the  principal  of  the  bonds,— certainly  not 
anless  the  amount  required  to  be  raised  by 
taxation  Is  sufficient  to  pay  the  principal 
of  the  bonds  at  the  expiration  of  the  time 
In  which  they  are  made  to  run.  It  Is  one 
thing  to  raise  a  sufficient  amount  by  taxation 
to  pay  the  bonds  at  maturity,  and  another 
to  raise  a  fund  by  taxation  to  provide  a  sink- 
ing fund  for  the  redemption  of  the  bonds. 
We  are  not  now  called  upon  to  pass  on  the 
question  whether,  when  the  payment  of  the 
principal  of  the  bonds  is  deferred  for  a  num- 
ber of  years,  the  amount  provided  annually 
by  taxation  for  the  payment  of  the  principal 
may  not  be  designated  a  "sinking  fund." 
What  we  do  rule  Is  that  the  bonds  cannot 
lawfully  be  issued  until  provision  has  been 
made  to  pay  off  the  principal  of  the  bonds 
by  annual  taxation.  The  city  of  Waynes- 
boro could,  under  the  general  law,  through 
the  municipal  authorities,  have  given  the 
notice  and  held  the  election  to  ascertain 
whether  bonds  should  be  Issued  without  any 
■pedal  act  It  might  also,  under  the  terms 
of  the  special  act,  in  so  far  as  they  do  not 
conflict  with  the  constitution  and  laws  of 
this  state,  have  held  such  an  election  and 
determined  the  result;  but  a  special  act  can- 
not give  any  municipal  corporation  authori- 
ty to  issue  bonds  in  any  other  manner  or  on 
any  other  terms  than  those  provided  by  the 
constitution  and  general  laws  of  the  state, 
and  so  much  of  the  act  of  1901  as  is  in  con- 
flict with  either  the  constitutional  provisions 
or  the  general  law  to  which  we  have  directed 
attention  Is  of  no  force  and  effect. 

5.  We  are  now  to  determine  whether,  un- 
der the  construction  which  we  have  given  to 
the  constitution  and  general  laws  on  the  sub- 
ject of  the  Issue  of  bonds  by  municipal  cor- 
porations, and  the  special  act  which  author- 
izes the  city  of  Waynesboro  to  issue  the 


braids  in  question,  the  court  erred  In  passing 
an  order  confirming    and    validating    such 
bonds.    It  is  tme,  as  we  have  before  said, 
that  the  notice  of  tiie  election   states   the 
amount  of  the  bonds  to  be  Issued,  the  rate  of 
Interest  to  be  paid,  and  when,  and  that  the 
principal  Is  to  mature  and  be  paid   in  3<> 
years.     These  statements  meet  the  require- 
ments of  the  statute  in  such  matters.     The 
notice  goes  further,  however,  and  states  that, 
of  the  i>roceeds  of  the  bonds,  not  less  than 
$7,000  nor  more  than  $10,000  shall  be  applied 
to   the    construction   and   equipment    of   an 
electric  light  plant,  and  not  less  than  $20.- 
000,  nor  more  than  $23,000  shall  be  applied 
to  the  erection  and  equipment  of  a  water- 
works plant     We  do  not  think  that  it  was 
ever  contemplated  that  a  notice  of  such  an 
Indefinite  character,  as  to  what  amount  shall 
be  applied  to  a  named  purpose,  would  meet 
the  requirements  that  the  notice  shall  state 
the  amount  of  bonds  to  be  Issued,  and  for 
what  purpose.    The  voter  is  entitled  to  know 
how  much  money  win  be  used  to  separately 
construct  these   public   Improvements.      He 
might  be  willing  that  $7,000  should  be  ap- 
plied to  the  construction  of  an  electric  light 
plant  but  not  that  $10,000  should  go  in  that 
direction;   and  the  will  of  the  voters  must 
after  all,  govern.     But  passing  these  indef- 
inite statements,   we  find  in   the  notice    a 
recital   that,   should  the  maximum   amount 
appropriated  to  elUier  project  be  not  so  used, 
the  overplus  may,  in  the  discretion  of  tlie 
mayor  and  council,  be  appropriated  to  the 
other  project  named,  and  to  other  purposes 
incident  thereto;   but  if  not  so  named,  the 
SBld  overplus  shall  become  a  part  of  the  sink- 
ing fund  provided  for  the  redemption  of  said 
bonds.    Clearly,  this  is  no  compliance  with 
the  law.    The  notice  must  state  the  purpose 
for  which  the  bonds  are  to  be  Issued.    Why 
should  there  be  an  overplus?    If  there  is  to 
be  an  overplus,  why  issue  the  bonds  repre- 
sented thereby?    The  effect  of  applying  it  to 
the  sinking  fund,  under  the  scheme  inaugu- 
rated, is  to  issue  iKMids  to  raise  money  to  pay 
Into  a  sinking  fund  to  redeem  the  bonds  is- 
sued.    Further,  and  of  more  vital  import- 
ance, is  the  provision  in  the  notice  relating 
to  the  payment  of  the  principal  of  the  bonds. 
After  providing  for  the  interest  the  notice 
says,  "The  amount  of  the  principal  to  be 
paid  (that  is,  collected  as  a  part  of  the  sink- 
ing fund  provided  for  the  redemption  of  said 
bonds)  annually,  for  the  years  190S  to  1932, 
Inclusive,  to  be  $.517.25,"  which,  when  col- 
lected, is  to  go  Into  the  sinking  fund  for  the 
redemption  of  the  bonds.     If  collected  an- 
nually, the  aggregate  sum  would  be  $15,000; 
the  principal   of   the  bonds  being   $30,000. 
The  law  requires  an  anmial  tax  sufficient  hi 
amount  to  pay  off  the  bonds  within  SO  yean. 
The  notice  under  consideration  la  not  a  com- 
pliance with  the  requirements  of  tbe  law, 
nor  will  these  be  satisfied  by  raising  any  sum 
for  a  sinking  fund.    An  amount  sufficient  to 
pay  off  the  bonds  at  maturity  must  be  raised 
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by  an  annual  tax.  A  sinking  fnnd  may,  and 
frequently  does,  take  unto  itself  tbe  wings 
ot  the  morning  and  fly  away.  The  same  may 
be  said  of  tbe  amount  raised  annually  by 
taxation;  but  to  this  It  may  be  replied  that 
It  is  not  so  liable  to  be  diverted  as  a  sinking 
fund,  for  the  reason  that  tbe  contemplation 
of  having  a  sinking  fund  is  that  the  latter 
must  be  invested  in  order  to  make  it,  by  an- 
nual accretions,  raise  a  larger  stun  of  money. 
In  dc^g  this,  risk,  of  course,  is  encountered, 
—not  only  one  risk,  but  many.  It  is  ques- 
tionable whether,  with  the  best  management, 
Rtich  a  sinking  fund  would,  In  the  given  time, 
raise  the  requisite  amount.  Indeed,  tbe  ex- 
perience of  mankind  Is  that  it  will  not.  But 
however  this  may  be,  to  comply  with  the  law 
tbe  amount  necessary  to  pay  off  the  principal 
of  the  bonds  at  maturity  must  be  raised  each 
year  by  direct  tax.  Whether  it  should  be 
called  a  "sinking  fund,"  after  having  been 
raised,  and  be  subject  to  be  used  for  invest- 
meut,  is  a  matter  which  existing  laws  must 
govern.  We  are  inclined  to  think,  under  the 
law  as  it  now  exists,  that  the  annual  tax  bo 
rait<ied  could  not  be  appropriated  for  any  pur- 
pose whatever,  except  that  for  which  it  was 
raised.  But  it  Is  said  that  this  notice  con- 
tains another  provision,  that  la,  if  by  invest- 
ment the  fund  Is  not  sufficient  to  pay  off 
the  principal,  the  mayor  and  council  will,  on 
proper  authority,  from  time  to  time,  supple- 
ment that  ftmd  by  an  additional  ad  valorem 
tax,  or  by  such  funds  as  may  be  In  the 
treasm^  not  otherwise  appropriated,  so  as  to 
afford  a  sufficient  amount  to  pay  off  the 
bonds  at  maturity.  The  reply  to  this  is  that, 
however  feasible  such  a  scheme  may  appear. 
It  Is  not  In  accord  with  the  law.  That  con- 
templates that  there  should  be  no  uncertain- 
ty. Not  only  so,  but,  before  tbe  bonds  are 
Issued,  provision  shall  be  made  to  raise  such 
an  amount  as  will,  beyond  all  contingency, 
be  sufficient  to  meet  the  bonds  at  maturity. 
The  scheme  originated  in  the  special  act,  fol- 
lowed in  the  enactment  of  the  ordinance^ 
and  promulgated  to  the  voters,  by  which  the 
principal  of  the  bonds  was  to  be  paid  off 
through  the  medium  of  a  sinking  fnnd,  as 
provided,  however  plausible.  Is  not  a  legal 
one.  The  plan  proposed  makes  no  such  pro- 
vision tat  tbe  ultimate  payment  of  the  bonds 
as  is  required.  Provision  for  the  levy  of  a 
suf&cient  annual  tax  for  this  jNirpose  is  a 
condition  precedent  to  the  issue;  and  it  la 
our  conclusion  that  the  city  of  Waynesboro 
cannot  legally  issue  bonds  until  It  shall  have 
provided  for  an  annual  tax  sufficient  for  the 
payment  both  of  principal  and  Interest  at 
maturity,  whenever  that  may  be,  and  that 
the  plan  adopted  by  the  city,  as  set  oat  in 
the  record  before  us,  Is  not  such  a  one  as  is 
authorized  by  the  constitution.  And  we 
therefore  rule  that  the  trial  Judge  ored  la 
passing  the  order  ralldating  aad  confirming 
the  bonds. 

Judgment  reversed.    All  tbe  Jnstlces  oon- 
corring,  except  LEWIS,  J.,  absent. 


GEORGIA.  C.  &  N.  RT.  CO.  et  at  T. 

MATHEWS. 

(Supreme  Court  of  Georgia.     Oct.  SO,  1902.) 

RAILROADS— DEATH  BT  WRONGFUL  ACT— H^VI- 
DENCE— NEW   TRIAL-DISCRETION. 

1.  Where  a  traveler  is  killed  upon  a  pablie 
crossing  by  a  railroad  train,  and  tne  defendant 
compauy  admits  that  at  the  time  of  the  hom- 
icide it  was  disobeying  the  provisions  of  section 
2222  of  the  Civil  Code,  designed  to  protect  life 
and  property  npon  such  crossings,  its  only  con- 
tention being  that  the  verdict  in  favor  of  the 
widow  (which  Is  the  second  verdict  in  her  fa- 
vor, and  is  for  a  good  deal  less  than  a  full 'ver- 
dict could  have  been  under  the  mortuary  tables) 
is  contranr  to  the  evidence,  in  that  the  de- 
ceased failed  to  ezerdse  ordinary  care  and  dUi- 
gence  to  avoid  the  consequences  of  the  railroad 
company's  negligence,  and  the  evidence  does  not 
require  a  finding  that  there  was  such  failure 
after  it  became  apparent  that  the  provisions  of 
the  Code  section  above  mentioned  were  being 
disobeyed,  this  coart  will  not  control  the  discre- 
tion of  the  trial  Judge,  and  must  therefore  affirm 
his  Judgment  denying  a  new  trial. 

(Syllabus  by  the  ConrtJ 


Error  from  superior  court;  Owlnnett  i 
ty;  B.  B.  Russell,  Judge. 

Action  by  £.  Mathews  against  tbe  Oeorgta, 
Carolina  &  Northern  Railway  Company  and 
others.  Judgment  for  plaintiff,  an^  dtfend- 
ants  bring  error.    Affirmed. 

Emhi  &  Brown,  T.  M.  Peeplea,  and  N.  L. 
Hutchins,  Jr.,  for  plaintiffs  in  error.  Jullao 
&  McDonald,  for  defendant  in  error. 

ADAMS,  J.  The  phOntlff  In  the  court  b*- 
low  obtained  ■  verdict  against  the  railroad 
company  for  the  sum  of  $2,8S0  for  the  homi- 
cide of  her  husband,  which  occurred  at  a 
public  crossing  while  he  was  in  the  act  of 
driving  acrosa  the  railroad  track.  This  is  the 
second  verdict  In  her  favor.  The  deceased 
was  a  very  young  man,  about  20  years  of 
age,  and  the  verdict  rendered  was  a  good 
deal  less  than  a  full  recovery  would  have 
Justified.  The  railroad  company  complains 
that  the  presiding  Judge  ought  to  have  set 
aside  this  verdict  on  the  ground  that  the  da- 
ceased  was  guilty  of  such  a  lack  of  care  and 
diligence  as  precluded  a  recovery,  notwith- 
standing the  fact  that  at  tbe  time  of  the 
homldde  the  company  was  violating  In  sev- 
eral respects  the  provisions  of  section  2222 
of  the  Civil  Code,'  which  section  is  designed 
to  protect  life  and  property  on  public  cross- 
ings against  injuries  from  railroad  compa- 
nies. In  the  light  of  the  principle  recognized 
by  this  court  in  the  case  of  Comer  v.  Bar- 
field,  102  Ga.  48S,  SI  a  B.  89,  and  snbse- 
quently  followed,  we  are  not  prepared  to  say 
that  tbe  Judge  of  the  court  below  so  abused 
the  discretion  reposed  in  him  by  the  law  in 
refusing  to  set  aside  this— tbe  second— ver^ 
diet  as  will  Justify  this  court  In  overruling 
this  discretion  and  sending  the  case  back  for 
another  hearing,  or.  In  other  words,  that  the 
evidence  in  the  case  required  a  finding  that, 
after  the  failure  of  tbe  railroad  company  to 
observe  the  provisions  of  this  section  became 
apparent;  the  decedent  then  failed  to  exer* 
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else  ordinary  care  tn  endeavoring  to  escape 
tbe  consequenceB  of  tbe  company's  negll- 
isence.  If,  in  onr  opinion,  the  evidence  re- 
quired a  finding  that  the  decedent  knew  of 
the  approach  of  the  train,  or  beard  the  wit- 
ness who  gave  him  warning,  then  a  reversal 
of  the  court  would  necessarily  follow.  But 
we  are  not  prepared  to  say  this  with  the  con- 
fidence that  we  think  we  ought  to  entertain 
before  requiring  a  third  trial  of  this  case. 
The  witness  who  claims  to  have  given  warn- 
ing to  the  decedent  of  tbe  approach  of  tbe 
train  admits  that,  because  of  the  noise  made 
by  the  rattling  of  the  wagon  driven  by  the 
decedent,  he  was  not  prepared  to  say  that 
the  decedent  heard  him.  No  sound  was 
made  or  language  used  which  demonstrates 
that  the  warning  was  heard.  The  testimony 
is  that  the. decedent  shook  his  head,  and  this 
is  consistent  with  the  theory  that  the  warn- 
ing was  not  beard.  There  was  evidence  tie- 
fore  the  Jury  of  obstructions  to  the  view, 
wliich  might  have  led  them  to  believe  that 
tbe  decedent  did  not  see  or  bear  tbe  ap- 
proaching train,  which  was  out  of  schedule 
time,  and  approached  tbe  crossing  very  rap- 
idly, in  time  to  avoid  the  catastrophe.  As 
we  understand  the  law,  a  discretion  to  grant 
or  refuse  a  new  trial,  when  the  motion  is 
based  upon  the  general  grounds.  Is  vested 
in  tbe  presiding  Judge;  and  when  this  court 
overrules  that  discretion,  and  grants  a  new 
trial  notwithstanding  his  approval  of  the 
verdict.  It  is  upon  the  view  that  he  has  not 
properly  exercised  bis  discretion,  because  the 
verdict  rendered  is  an  illegal  verdict,  in  that 
it  is  not  warranted  by  the  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent  <m 
account  of  sickness. 


DUNN  v.  STATB. 
(Supreme  Court  of  Oeorfda.    Not.  12,  1902.) 

CRIMINAIi    LAW— NEW    TRIAL— MOTION— VmU- 

FICATION—HOMICIDB— ACCIDENT 

—INSTRUCTIONS. 

1.  An  amendment  to  a  motion  for  new  trial 
wliich  has  upon  it  an  entry  to  the  effect  that  it 
was  "allowed"  by  the  Judge,  with  nothing  else 
to  indicate  an  approval  of  its  grouDds,  is  not 
sufficiently  verified  to  authorize  this  court  to 
deal  with  the  assignmenta  of  error  therein. 
Long  V.  Scanlan,  31  S.  E.  436,  105  Ga.  424; 
Merritt  v,  Merritt,  38  S.  E.  973,  113  Ga.  568; 
Tavlor  v.  Brown,  40  S.  E.  281.  114  Ga.  29». 

2.  Where  the  main  theory  of  the  defense  of 
the  accused,  based  upon  the  evidence  and  upon 
bis  statement,  was  that  he  shot  and  killed  tbe 
deceased  in  self-defeuse  as  tbe  deceased  was 
approaching  him  with  a  deadly  weapon,  and 
the  court  charged  fully  as  to  this  theory,  and 
in  his  statement  the  accused  further  stated  that 
the  shooting  was  an  accident,  tliere  was  no 
error  in  failing  to  charge  on  the  theory  of  ac- 
cident. Robinson  v.  State,  38  S.  B.  882,  114 
Ga.  36  (4).  The  cliarges  complained  of  were 
not  erroneous  for  any  of  the  reasons  assigned, 
and  the  evidence  authorized  the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; £.  L.  Brinsou,  Judge. 


Sol  Dnnn  was  convicted  of  mnrder,  and  be 
brings  error.    Affirmed. 

B.  B.  HcCowen  and  A.  L.  Franklin,  tat 
plaintiff  in  error.  J.  S.  Reynolds,  SoL  Gen, 
and  Boykin  Wright,  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  acconnt  «( 
sickness,  and  CANDLE2R,  J.,  not  presiding 


DEERINO  HARVESTER  00.  ▼.  THOMF-       ' 
SON. 

(Supreme  Court  of  Georgia.    Oct.  80.  1902.) 

DBFAULT—OPHNINa— FAILURE   TO    FII^   AN> 

SWER— REASONABLE  EXCUSE.  | 

1.  A  defanit  will   not  be  opened   at  tbe  in- 
stance of  a  defendant  unless  he  shows  a  "rea- 
sonable excuse"  for  failing  to  file  an  answer  at      , 
the  first  term;   that  is,  such  an  excuse  as  wilt      I 
justify  the  exercise  in  his  favor  of  a  sound  le- 
gal discretion. 

2.  An  order  passed  by  the  superior  conrt  in      i 
which  a  petition  is  filed,  allowing  the  defend-      | 
ant  until  a  date  after  the  adjonmment  of  the 
appearance  term  within  which  to  file  an  answer, 
will  not,  when  the  plaintiff  did  not  consent  to      I 
the  passage  of  such  order,  afford  him  such  an      I 
excuse  as  is  referred  to  in  the  preceding  note- 
The  court  had  no  power  to  pass  such  an  order. 
and  the  defendant  was  cliargeable  with  knowl- 
edge of  its  want  of  authority. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Madison  coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  the  Deering  Harreater  Company 
against  W.  H.  Thompson.  From  an  order 
opening  a  default  Judgment  against  defend- 
ant, plaintiff  brings  error.    Reversed. 

Z.  B.  Rogers  and  J.  F.  L.  Bond,  for  plaintiff 
In  error.  John  E.  Gordon  and  D.  W.  Mead- 
ow, for  defendant  in  error. 


COBB,  J.  Tbe  Deering  Harvester  Compa- 
ny brought  suit  against  Thompson  in  tbe  so- 
perior  court  The  defendant  did  not  file  any 
plea  or  answer  at  the  appearance  term,  bat 
at  that  term  an  order  was  passed  allowing 
him  60  days  within  which  to  file  a  plea. 
This  order  was  taken  without  the  consent  of 
tbe  plaintiff  or  its  attorneys.  Tbe  def aidant 
filed  a  plea  within  60  days  after  the  passage 
of  the  ord»,  but  after  the  adjournment  of 
tbe  appearance  term.  At  tbe  trial  term  the 
court,  upon  motion  of  the  plaintiff,  struck 
the  defendant's  plea  upon  tbe  ground  that 
it  was  not  filed  in  time.  Tbe  defendant 
thereupon  moved  to  opm  the  default,  givbig 
as  his  reason  for  so  doing  that  he  acted  un- 
der an  order  of  tbe  court,  which  was  held 
to  be  illegal  for  want  of  authority  in  the 
court  to  pass  it  The  presiding  Jndge,  Hon. 
Paul  E.  Seabrook,  passed  an  order  opening 
tbe  default,  and  allowing  tbe  defendant  to 
file  bis  plea.    To  this  ruling  the  plaintiff  ez- 

\  1.  Bee  Judgment,  voL  30,  Cent  Dfx.  |  tn. 
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cepted  pendente  lite.  At  a  subsequent  term 
of  the  court  the  case  came  on  to  be  tried  be- 
fore Judge  Holdeu,  and  upon  motion  of  tbe 
defendant  a  nonsuit  xr&a  awarded.  The  case 
is  here  upon  a  bill  of  exceptions  assigning  er- 
ror upon  the  ruling  of  Judge  Seabrook  open- 
ing the  default,  and  upon  the  granting  of  a 
nonsuit  by  Judge  Holden. 

A  defendant  who  has  been  served  with  a 
petition  and  process  is  required  to  appear  at 
the  term  to  which  the  process  is  returnable 
and  make  his  defense  In  writing.  CIt.  Code, 
{  5052.  When  the  defendant  falls  to  appear 
at  the  first  term,  the  case  Is  In  default  ClT. 
Code,  i  5077.  The  court  has  no  authority  to 
extend  tbe  time  for  filing  a  plea  In  any  case. 
Where  the  defendant  has  filed  a  plea  In  due 
time,  and  objection  Is  made  to  such  plea  by 
the  plaintiff  on  the  call  of  the  appearance 
docket,  the  court  may,  on  good  cause  shown, 
allow  a  reasonable  time.  In  his  discretion, 
for  the  making  and  filing  of  an  amendment 
to  tbe  plea.  Civ.  Code,  {  5045.  But  we  are 
aware  of  no  law  which  authorizes  the  court 
to  extend  the  time  for  filing  an  answer  be- 
yond the  api>earance  term.  The  failure  of 
the  defendant  In  the  present  case  to  file  his 
answer  at  the  appearance  term  was  due  to 
his  reliance  upon  an  order  of  the  court 
which  was  illegal  for  want  of  authority  In 
the  court  to  pass  It  The  defendant's  reli- 
ance upon  this  ord»  was  the  result,  not 
of  a  mistake  of  the  law,  but  of  Ignorance  of 
the  law;  and,  although  he  may  have  acted  In 
good  faith,  the  passage  of  the  order  cannot 
afford  him  any  reasonable  excuse  for  his  fall- 
are  to  file  a  plea.  In  Bnicker  t.  O'Connor, 
115  Oa.  95,  41  S.  E.  246,  Mr.  Obl^  Jastlce 
Simmons,  In  referring  to  that  section  of  the 
Civil  Code  which  authorizes  the  Judge  to  open 
defaults  in  certain  cases  at  the  trial  term, 
says:  "While  this  section  [section  5072]  gives 
to  a  Judge  a  broad  discretion.  It  does  not 
mean  that  he  can  act  arbitrarily,  but  that 
he  may  exercise  a  sound  and  legal  discretion. 
It  does  not  give  him  authority  to  open  a 
default  capriciously,  or  for  fanciful  or  In- 
sutficlent  reasons.  'Excusable  neglecf  does 
not  mean  gross  negligence.  It  does  not  mean 
a  willful  disregard  of  the  process  of  the  court, 
but  refers  to  cases  where  there  Is  a  reason- 
able excuse  for  falling  to  answer.  •  •  * 
The  Code  gives  a  Judge  no  authority  to  open 
a  default  after  the  term  has  passed,  for  rea- 
sons which  fall  short  of  a  reasonable  ex- 
cuse for  the  negligent  failure  to  answer." 
See,  also,  In  this  connection,  Kellam  t.  Todd, 

114  Ga.  961,  41  S.  E.  39;   Ingalls  v.  Lamar, 

115  Ga.  296,  41  S.  E.  573.  Reliance  upon  an 
order  of  court  wUch  Is  void  for  want  of 
authority  In  the  court  to  p&BS  it  Is  certainly 
not  a  reasonable  excuse  for  a  failure  to  com- 
ply with  the  law.  Tbe  court  erred  In  ojienlng 
the  default 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LiUMPKIM,  P.  J.,  absent  on 
acconnt  of  sickness. 


WBLBORN  T.  STATE. 

GILES  V.  SAME. 

(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

RAPB-BVIDBNCa— INSTRUCTIONS— ASSAULT 
WITH  INTBNT  TO   RAPB. 

1.  Other  than  aa  dealt  with  in  the  headnote 
below,  none  of  the  grounds  of  tbe  motion  for  a 
new  trial  disclose  that  tbe  trial  judge  com- 
mitted Buy  error  snfilclent  to  set  aside  the  ver- 
dict 

2.  Under  an  indictment  charging  a  person 
with  rape,  a  verdict  finding  him  gnilty  of  as- 
sault with  intent  to  commit  a  rape  is  unwar- 
ranted and  contrary  to  tbe  evidence,  when  it  ap- 
pears that  some  of  the  witnesses  testified  to  the 
full  accomplishment  of  tbe  crime  charged,  and 
none  of  them  to  an  assault  not  Included  in  the 
perpetration  of  the  offense. 

3.  An  luBtniction  that  the  jury  might  so  find 
in  this  case  was,  under  tbe  evidence,  arroneons. 

(Syllabus  b;  tbe  Ck>urt.) 

Error  from  superior  court,  Babnn  oonnty; 
J.  B.  E^stee,  Judge. 

Sam  Welborn  and  William  Giles  were  con- 
victed of  rape,  and  separately  bring  error. 
Reversed. 

W.  S.  Paris  and  H.  H.  Dean,  for  plaintiffs 
In  error.  W.  A.  Charters,  Sol.  Gen.,  for  the 
State. 

LITTLE^  J.  Welborn  and  Giles,  with  two 
others,  were  Jointiy  Indicted  in  the  superiM: 
coort  of  Rabun  county,  charged  with  the  of- 
fense of  rape  on  the  i>erson  of  one  Mary 
Queen.  The  two  plalntiflTs  In  error  were  Joint- 
ly placed  on  trial,  and  the  Jnry  returned  a 
verdict  finding  them  guilty  of  an  assault 
with  Intent  to  commit  a  rape.  They  sepa- 
rately moved  for  a  new  trial,  which  being 
overruled,  each  of  them,  by  separate  bills  of 
exceptions,  seek  to  have  the  verdict  rendered 
set  aside,  and  a  new  trial  granted.  The  mo- 
tions for  a  new  trial  being  Identical,  and  the 
assignments  of  error  and  briefs  of  evidence 
the  same  In  all  respects,  the  cases  were  allow- 
ed to  be  presented  together  In  this  court, 
and  are  together  here  considered. 

L  A  number  of  grounds  are  set  out  in  the 
motion  for  a  new  trial,  and  for  causes  as- 
signed in  two  of  these  a  new  trial  must  be 
ordered.  As  to  those  grounds  not  hereafter 
more  specifically  dealt  with,  we  find  on  ex- 
amination that  they  do  not  authorize  the  ver- 
dict to  be  set  aside.  In  this  number  It  Is 
complained  that  the  court  erred  in  refusing 
to  allow  defendants'  counsel  to  prove,  on 
cross-examination  by  the  prosecutrix,  who 
was  the  woman  alleged  to  have  been  as- 
sanlted,  that  her  father  was  opposed  to  this 
prosecution.  Certainly  such  evidence  was  In- 
admissible, and  could  not  legally  affect  the 
question  In  issue,— whether  the  defendants 
were  guilty  as  charged.  It  is  complained, 
also,  that  the  coort  erred  In  charging  the  Ju- 
ry In  relation  to  positive  and  negative  evi- 
dence. The  charge  of  the  court  was  found- 
ed on  section  985  of  the  Penal  Code,  which 
was  codified  from  the  decision  in  the  case  of 
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Cobb  T.  State,  27  Ga.  648.  There  was  evi- 
dence which  could  fairly  be  denominated  neg- 
ative evidence,  and  therefore  a  charge  aa  to 
the  effect  and  weight  of  positive  and  nega- 
tive evidence  was  authorized.  While  the 
charge,  as  grlven,  is  supported  both  by  the 
language  of  the  Code  and  the  decision  refer- 
red to,  and  the  principles  enunciated  cannot 
be  characterized  as  unsound  In  law,  there 
are  yet  many  cases  In  which  such  principles 
would  not  be  applicable;  and,  when  they  are. 
It  should  always  be  understood  that.  In  con- 
sidering the  weight  of  positive  and  negative 
testimony,  much  depends  on  the  credibility 
of  the  witnesses  testifying.  The  object  to  be 
accomplished  is  to  ascertain  the  truth  of  the 
Issues  being  tried,  and,  notwithstanding  the 
evidence  of  a  witness  who  swears  positively 
to.  a  fact  la  rather  to  be  believed  than  that 
of  one  who  testifies  that  he  was  present  on 
the  occasion  and  did  not  see  or  hear  the  par- 
ticular thing  which  was  the  subject-matter 
of  the  evidence,  yet  It  Is  clearly  within  the 
province  of  the  Jury,  in  Judging  of  the  cred- 
ibility of  the  witnesses,  to  say  tliat  the  mat- 
ter or  thing  testified  about  did  not  happen; 
and  this,  too,  on  the  evidence  of  the  witness- 
es whose  evidence  might  be  characterized  as 
negative.  A  Jury  are  not  bound  to  believe 
the  evidence  of  any  particular  witness,  when 
It  Is  contradicted  either  positively  or  by  cir- 
cumstances. While  they  are  not  authorized 
arbitrarily  to  disregard  the  evidence  of  any 
witness,  yet  it  is  their  duty  to  determine 
and  declare  the  truth  of  the  matter  In  issue 
according  to  the  weight  and  value  which  they 
place  on  the  whole  evidence.  As  to  the  ap- 
plication of  the  rules  in  relation  to  positive 
and  negative  evidence,  see  Innia  v.  State,  42 
Ga.  478.  That  portion  of  the  charge  which 
refers  to  the  impeachment  of  witnesses  was 
not,  perhaps,  couched  In  language  particular- 
ly happy,  nor  was  It  positively  erroneous. 
It  would  have  been  well  to  have  omitted  so 
much  of  it  as  appears  in  the  eighth  ground 
of  the  motion,  but  it  cannot  be  said  either  to 
have  been  illegal  in  itself,  or  prejudicial  to 
the  defendants,  under  the  facts  of  the  case 
presented.  There  was  no  request  on  the  part 
of  eitha:  of  the  defendants  that  the  trial 
Judge  should  Instruct  the  Jury  as  to  the  cir- 
cumstances under  which  they  might  make  a 
separate  finding  as  to  either  one  of  the  de- 
fendants. They  were  indicted  as  Joint  per- 
petrators of  the  ottense  charged.  They  did 
not  choose  to  sever.  They  were  tried,  to- 
gether under  evidence  which  was  practically 
the  same  as  to  each.  Had  either  of  the  de- 
fendants desired  an  addition  to  the  charge 
which  was  given,  he  should  have  requested 
it  Having  failed  to  do  so,  we  cannot  rule, 
under  the  facts,  that  the  Judge's  failure  so 
to  charge  was  error.  None  of  the  grounds 
above  referred  to  'disclose  an  error  sufilclent 
to  set  aside  the  verdict 

2,  3.  The  remaining  grounds  set  out  are 
that  the  verdict  was  contrary  to  the  evidence^ 
and  that  the  trial  Judge  erred  in  instructing 


the  Jury  that,  under  die  evldMice  in  the  case, 
they  could  find  the  defendants  guilty  of  an 
assault  with  intent  to  commit  rape.  The 
evidence  submitted  for  the  state.  If  true,  dis- 
closes the  commission  of  a  most  horrible  and 
outrageous  crime,  the  details  of  which  re- 
flect very  severely,  not  only  upon  the  naorals, 
but  also  upon  the  civilization,  of  those  who 
participated  In  It  If  the  Jory  believed  thisi 
evidence,  they  were  bonnd  to  find  that  the 
defendants  criminally  assaulted  the  prosecn- 
trix,  and  each  bad  forced  sexual  connection 
with  her  In  a  most  revolting  manner,  and 
therefore  were  guilty  of  the  offense  of  rape. 
The  evidence  for  the  defendants  tended  to 
show  that  neither  a  rape,  nor  an  assault 
with  intent  to  commit  a  rape,  was  conamittLil 
by  either  of  the  accused.  What  is  the  truth 
of  the  matter,  we,  of  course,  do  not  know, 
nor  is  it  our  province  to  determine;  bat  if 
the  Jury  believed  the  evidence  of  the  wit- 
nesses for  the  defendants,  the  verdict  tmder 
this  indictment  should  have  been,  "Not 
guilty."  No  evidence  was  had  as  to  any 
criminal  assault  save  that  which  was  in- 
cluded in  the  commission  of  the  rape,  of 
which  certain  witnesses  testified.  Therefore 
a  charge  ttiat  the  Jury  could,  nnder  the  evi- 
dence, find  the  defendants  guilty  of  ao  as- 
sault with  Intent  to  commit  a  rape,  was  er- 
ror, for  it  is  declared  in  section  19  of  the 
Penal  Code  that  "no  person  shall  be  convict- 
ed of  an  assault  with  Intent  to  commit  n 
crime,  or  of  any  attempt  to  commit  any  of- 
fense, when  It  shall  appear  that  the  crime  in- 
tended, or  the  offense  attempted,  was  actual- 
ly perpetrated  by  such  person  at  the  time  of 
such  assault  or  In  pursuance  of  sucb  a\- 
tempt"  The  plalntllEs  In  error  are  oitltled 
to  have  this  rule  of  law  enforced  In  their 
favor.  And  as,  under  the  evidence,  the  jurr 
could  not  have  legally  found  them  guilty  of 
an  assault  with  Intent  to  commit  rape,  an 
Instruction  that  they  had  this  power  was 
error,  and  the  finding  made  thereunder  was 
contrary  to  law  and  the  evidence. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CAKDUSl,  J.,  not 
presiding. 


PULLEN  V.  STATE. 
(Sapreme  Conrt  of  Georgia.    Nov.  12,  1S02.) 

QAMINO—IKDICTMBNT— PROOF"— KRROR  -  FAII^ 
UREi  TO  BRINO  UP  EVIOBNCE— MO- 
TION  TO    DISMISS. 

1.  Moving  to  dismisB  a  writ  of  error  on  the 
ground  that  the  evideuce  sent  up  in  the  record 
has  not  been  briefed  as  required  by  law  ia  not 
the  proper  manner  of  bringing  to  the  attention 
of  this  court  an  apparent  failnre  on  the  part  of 
the  plaintiff  in  error  to  malce  a  bona  fide  effort 
to  meet  the  requirements  of  section  5528  of  th? 
Civil  Code,  which  prescribes  how  the  evidenoe 
adduced  on  the  trial  of  a  case  in  the  court  belon- 
shall  be  presented  for  consideration  by  this 
conrt. 

2.  An  accnsatloD  in  which  three  named  per- 
sons are  jointly   charged   with   the  offense  ot 
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Kanuag,  but  in  whidi  there  is  no  aUegatiou  that 
they  participated  with  others  in  the  doing  of 
the  acts  therein  specified,  is  not  sustnined  by 
«Tideuce  showing  merely  that  one  of  the  per- 
sons accBsed  »igaged,  with  other  parties  whose 
□unea  were  undisclosed,  in  playing  for  money 
a  game  in  which  cards  were  nsed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  WrightsvUle;  V. 
B.  ItoblnsoD,  Judge. 

Xlube  Pollen  was  convicted  of  gambling, 
and  brings  error.    Reversed. 

B.  Ij.  Stephens,  and  K.  J.  Hawkins,  for 
plaintiff  In  error.  B.  B.  Blonnt,  Sol.,  for  the 
State. 

LITTLB,  3.  The  plaintiff  In  error  was 
■brought  to  trial  In  the  city  court  of  Wrlghts- 
Tille  upon  an  accusation  In  which  he,  James 
H.  Wright,  and  Jim  Wright  were  Jointly 
charged  -with  the  offense  of  gambling.  The 
trial  resulted  In  the  conviction  of  PuUen, 
Tvho  brought  the  case  here  for  review  by  a 
bill  of  exceptions  in  which  complaint  is  made 
<1)  tiat  the  court  below  overruled  a  demur- 
rer to  the  accusation;  and  (2)  that  his  mo- 
tion for  a  new  trial  was  also  overruled. 
The  flrst  of  these  assignments  of  error  was 
not  insisted  upon  before  this  court.  As  to 
the  second,  we  have  reached  the  conclusion 
that  a  new  trial  should  have  been  granted 
on  the  groimd  that  the  evidence  did  not  sup- 
port the  verdict  of  guilty.  Before  undertak- 
ing to  deal  with  the  case  upon  its  merits.  It 
Is  necessary,  however,  for  us  to  dispose  of 
a  motion  made  by  counsel  for  the  state  to 
dismiss  the  writ  of  error. 

1.  This  motion  was  based  upon  the  ground 
that  "what  purports  to  be  a  brief  of  evi- 
dence hi  said  case  is  not  compiled  as  the 
law  directs,  and  not  briefed  as  required." 
As  was  pointed  out  In  the  case  of  Mining 
Co.  V.  Brown,  107  Ga.  264,  33  S.  B.  73,  "It  Is 
not  the  proper  practice  to  move  to  dismiss 
a  writ  of  error  on  the  ground  that  the  evi- 
dence has  not  been  briefed  as  required  by 
law."  We  have,  however,  examined  the 
brief  of  evidence  sent  up  In  the  record  be- 
fore us,  with  a  view  to  determining  whether 
or  not  a  bona  fide  effort  was  made  to  com- 
ply with  the  requirements  of  section  5528  of 
the  Civil  Code,  and  have  reached  the  conclu- 
sion that  there  has  been  a  substantial  com- 
pliance therewith,  as  regards  the  manner  In 
which  the  testimony  delivered  at  the  trial 
was  briefed.  This  b^ng  so,  we  wHI  pass  to 
a  consideration  of  the  question  whether  or 
not  the  state  made  out  the  charge  against  thef 
plaintiff  In  error  which  was  set  forth  In  the 
accusation. 

2.  Only  one  wKnesa  was  Introduced  by  the 
state.  He  teatlfled  that  he  knew  Rube  Pnl- 
len,  and  "saw  htan  gambling  some  time  in 
.May,  1902,  •  •  •  at  Smith  &  Rowland's 
mill."  The  witness  fully  described  the  man- 
ner in  which  the  game  he  saw  played  was 
conducted  by  Pnllen  and  the  parties  with 
whom  be  was  gaming,  but  did  not  give  the 


namea  of  any  of  the  persons  who  participat- 
ed with  Pullen  In  his  forbidden  pastime.  It 
seems  that  the  witness  was  unable  to  state 
who  any  of  these  persons  were,  for  upon 
cross-examination  he  said:  "There  was  sev- 
eral others  in  the  game.  Don't  remember 
who  alL"  Certain  it  is  that  he  did  not  men- 
tion either  James  H.  Wright  or  Jim  Wright 
as  being  participants  in  the  game,  or  even 
state  that  either  of  them  was  present  Waa 
this,  then,  the  occasion  referred  to  in  the 
accusation,  when  "the  said  Rube  Pullrai, 
Jnmes  H.  Wright,  and  Jim  Wright,  •  •  » 
on  the  ISth  day  of  June,  1002,  did  then  and 
there  unlawfully  and  with  force  and  arms 
play  and  bet  for  money,  or  other  thing  of 
value,  at  a  game  played  with  cards"?  We 
cannot  ourselves  .undertake  to  say,  nor  do 
we  think  the  Jury  were  authorized  to  Indulge 
In  any  speculation  on  the  subject  It  was 
not,  of  course.  Incumbent  cm  the  state  to 
show  that  the  unlicensed-  performance  in 
which  PuUen  was  alleged  to  have  taken  part 
occurred  on  the  precise  date  named  In  the 
accusation.  Chapman  v.  State,  18  Ga.  736. 
But  It  was  indispensably  necessary  that  the 
charge  against  him  should  have  been  sup- 
ported by  at  least  some  proof  of  the  drama- 
tis personee.  To  have  established  the  fact 
that  Pullen  played  with  other  gamesters,  of 
whom  either  James  H.  Wright  or  Jim  Wright 
was  one,  would  have  been  all-sufficient 
Grant  v.  State,  89  Ga.  394,  15  S.  E.  488. 
As  this  was  not  done,  however,  the  present- 
case  is  controlled  by  the  decision  pronounced 
by  this  court  in  Woody  v.  State,  113  Ga.  927, 
928,  39  S.  K  297,  wherein  one  of  the  reasons 
assigned  for  holding  that  the  "evidence  did 
not  warrant  a  verdict  of  guilty"  was  that 
"there  was  no  proof  whatever  that  the  ac- 
cused ever  played  any  game  of  any  descrip- 
tion with  any  one  or  more  of  the  persona 
named  as  codefendants  in  the  accusation." 
It  is  to  be  noted  that  the  accusation  now  un- 
der consideration  did  not  charge  that  PuUen 
ever  played  with  persons  other  than  James 
H.  Wright  and  Jim  Wright  so  It  is  not  to 
be  inferred  that  the  state  sought  to  bring 
him  to  trial  for  engaging  In  an  illegal  enter- 
prise of  greater  scope  or  moment  than  a 
three-handed  game.  Accordingly,  the  con- 
viction cannot  be  upheld  upon  the  idea  that 
the  case  at  bar  falls  within  that  class  of 
cases  cited  approvingly  in  the  recent  case  of 
Martin  v.  State,  115  Ga.  255,  41  S.  B.  576,  In 
which  this  court  held  that  "where,  under  an 
Indictment  charging  two  named  persons,  to- 
gether with  others,'  with  the  offense  of  riot, 
one  of  the  persons  named  was  convicted,  and 
the  other  acquitted,  the  conviction  will  be 
upheld  when  the  evidence  shows  that  any 
other  person  capable  of  committing  the  crime 
participated  with  the  person  convicted  in 
the  criminal  acts  charged  in  the  indictment." 
Our  conclusion,  therefore,  is  that  Pullen  was 
not  shown  to  be  guilty  of  the  specified  charge 
made  against  him.  Indeed,  if  credit  Is  to 
be  given  to  his  statement  made  at  the  trial, 
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that  be  "don't  gamble"  at  all,  and  "was  not 
at  the  mill  at  the  time"  referred  to  by  the 
witness  for  the  state,  an  Innocent  man  has 
been  fonnd  guilty  of  doing  an  unlawful  act, 
with  the  commission  of  which  he  has  never 
been  by  the  state  even  accused. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


WHELCHEL  v.  GAINESVILLE  &  D.  ELEC- 
TRIC RY.  CO. 

(Supreme  Court  of  Georgia.    Oct  30,  1902.) 

TRIAIi— INSTRUtynONS-FAILURB  TO  PRBSBNT 
PHA8B  OF  DEFENSE— PRBSCKIPTION— RIGHT 
TO  MAINTAIN  DAM— EVIDENCE. 

1.  A  ground  iu  a  motion  for  a  new  trial  to  the 
effect  that  the  court  erred  in  admitting  in  evi- 
dence, over  the  objection  of  counsel,  a  plat  re- 
ferred to  iu  the  testimony  of  a  witness,  cannot 
be  considered,  when  a  copy  of  the  plat  is  not  at- 
tached to  the  motion,  or  set  out  or  explained  in 
any  way,  save  only  by  reference  to  the  brief  of 
evidence,  and  when  it  does  not  appear  what  ob- 
jections were  made  to  the  trial  judge,  and  over- 
ruled by  him. 

2.  Sayings  of  a  person  iu  possession  of  real 
estate,  or  some  Interest  therein,  ought  not  to 
be  admitted  against  another,  unless  it  appears 
that  this  other  claims  through  or  under  him,  or 
stands  in  privity  with  him;  these  declarations 
not  being  offered,  apparently,  to  prove  adverse 
possession  on  the  part  of  the  persou  making 
them.  When  such  declarations  are  offered,  it 
is  material  to  show  accurately  or  approximately 
when  they  were  made. 

3.  While  a  party  cannot  complain  of  the  fail- 
ure of  the  court  to  give  in  charge  to  the  jury  a 
request  not  in  writing,  he  can  complain,  without 
any  request  having  been  made  at  all,  of  the  fact 
that  the  court  has  uot  presented  with  reason- 
able fullness  and  clearness  (if  this  be  true) 
a  material  and  substantial  contention  made  by 
him.  (a)  When  a  defendant  claims  that  he 
had  a  prescriptive  right  to  maintain  a  mill- 
dam  attached  to  land  claimed  by  the  plain- 
tiff (that  is,  that  he  enjoyed  an  easement  of 
this  kind  as  to  the  plaiutiff's  land),  and  the 
charge,  in  its  entirety,  while  dealing  with  pre- 
scription, does  not  present  this  specific  defense, 
certainly  not  with  reasonable  fullness  and  clear- 
ness, the  error  is  material,  in  the  light  of  the 
pleadings  and  the  evidence  in  this  case. 

4.  It  is  error  for  the  court  to  charge  that  per- 
missive possession  cannot  ripen  into  a  presnip- 
tive  title  until  the  defendant  asserting  this  pos- 
session first  surrenders  possession,  and  turns  it 
over  to  the  other  party,  and  claims  it  adverse- 
ly. This  is  putting  a  burden  upon  the  defend- 
ant which  the  law  does  not  impose  in  a  case 
like  that  now  before  the  court. 

5.  It  is  error  for  the  court  to  charge  that  in 
order  for  the  defendant  to  acquire  prescriptive 
title  to  an  easement,  such  as  the  right  to  mam- 
tain  a  dam,  he  must  have  kept  the  dam  at  a 
certain  place,  and  "just  so  high,  and  no  higher," 
for  over  20  years.  This  error  becomes  more 
material  when  the  court  subsequently  charges 
the  Jury  that,  where  the  defendant  claimed  a 

Erescriptlve  right  to  a  dam,  they  must  be  satis- 
ed  from  the  evidence  "that  he  claimed  a  dam 
at  a  obtain  place,  of  a  certain  height,  and  with 
certain  privileges,  for  the  full  term  of  twenty 
years." 

(Syllabus  by  the  Court.) 

f  4.  See  Adverm  Poxsenlon,  vol.  1,  Cent.   Dig.   | 
201. 


Error  from  superior  oonrt.  Ball  ooimty; 
J.  B.  Estes,  Judge. 

Action  by  the  Gainesville  &  Dablonega 
Electric  Railway  Company  against  A.  8. 
Whelchel.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Geo.  K.  Looper,  for  plaintiff  In  error.  O. 
J.  UUy,  for  defendant  in  error. 

ADAMS,  J.  The  defendant  In  the  court  be- 
low, who  is  the  plaintiff  in  error  here,  claim- 
ed a  prescriptive  right  to  maintain  a  mill- 
dam  attached  to  the  land  claimed  by  the 
plaintiff.  The  plaintiff  obtained  a  verdict 
and  Judgment  perpetually  enjoining  tbe  de- 
fendant from  maintaining  his  dam  at  that 
place,  and  this  bill  of  exceptions  is  filed  to 
the  Judgment  of  the  court  below  overruling 
the  defendant's  motion  for  a  new  triaL 

Several  objections  to  the  admission  of  evi- 
dence made  in  the  motion  for  a  new  trial  can- 
not be  considered  by  this  court,  because  the 
rule  of  practice  indicated  in  the  first  bead- 
note  has  not  been  observed.  It  Is  important 
that  tbe  motion  for  new  trial  itself  show  iu 
substance  the  document  objected  to,  and 
that  it  do  not  refer  the  court  to  a  brief 
of  evidence  for  the  purpose  of  ascertaining 
the  contents  or  effect  of  the  document.  It 
is  particularly  necessary  that  a  motion  state 
what  the  objections  to  tbe  admissibility  of 
evidence  were,  and  that  these  objections 
were  presented  to  tbe  trial  Judge. 

We  need  not  deal  more  specifically  tban  we 
have  done  in  the  headnotes  with  what  we 
concave  to  be  material  errors  in  the  charge 
of  the  court  As  said  by  this  court  In  the 
case  of  Baker  v.  McGulre,  53  Ga.  247:  "The 
rule  seems  equally  well  settled  that  the  ca- 
pacity of  the  dam  from  its  height  is  the  meas- 
ure of  the  easement.  •  •  •  He  [referring 
to  the  mill  owner]  has  a  right  to  repair  his 
dam  and  build  a  better,  though  not  a  high- 
er, one."  See,  also,  Weshb.  Eosem.  top  page 
152.  Under  the  charge  of  the  court  in  or- 
der to  sustain  the  defendant's  defense.  It 
would  have  been  necessary  for  the  Jury  to 
have  found  that  the  height  of  the  dam  had 
never  at  any  time  varied,— become  even  less 
than  that  claimed  by  the  defendant  We  do 
not  think,  after  a  careful  reading  of  the 
record,  that  the  general  charge  cured  the  de- 
fects pointed  out  In  the  headnotes,  and  com- 
plained of  In  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


MACK  V.  STATR 

(Supreme  Court  of  Georgia.     Nov.  12,  1902.) 

INTOXICATINO  LIQUORS— ILLBQAL  BAU)- 
EVIDBNOB. 

1.  On  the  trial  of  one  charged  with  having 
violated  the  law  by  illegally  selling  intoxicating 
liquor,  proof  that  the  accused  received  money 
from  another  persou,  accompanied  with  a  re- 
quest to  procure  whisky  for  the  latter,  aod 
Portly  thereafter  delivered  whisky  to  such  per- 
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sou,  puts  tlia  OQOs  on  the  defendant  of  explain- 
ing whow,  how,  and  from  whom  he  got  the  liq- 
uor (Grant  t.  State,  13  S.  E.  654,  87  6a.  265); 
and,  if  the  explanation  offered  by  him  is  sup- 
ported only  by  his  own  statement,  the  jury,  if 
they  believe  it  to  be  a  mere  subterfuge  to  cover 
up  an  illegal  sale  by  himself,  are  authorized  to 
find  him  guilty  (White  t.  State,  19  S.  E.  48,  83 
Ga.  47). 

2.  There  was  no  evidence  whatever  in  the  rec- 
ord  to  support  the  grounds  of  the  motion  for  a 
new  trial  based  upon  alleged  newly  discovered 
evidence. 

(Syllabua  by  the  Court) 

Error  from  city  court  of  SandersvlUe;  P. 
S.  Taliaferro,  Judge. 

Madison  Mack  was  convloted  of  violating 
the  liquor  law,  and  brings  error.   Affirmed. 

A.  W.  Evans,  for  plaintiff  in  error.  Oua 
H.  Howard.  Sol.  pro  tern.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.     CANDLER,  J.,  not  presiding. 


AKBRMAN  v.  FORD. 

(Supreme  Court  of  Georpa.     Oct  30.  1902.) 

QUO    WAKRANTO— TRIAL-RBVIBrW— aTIE3— 
MAYOR. 

1.  Where,  In  a  quo  warranto  case,  the  trial 
judge  renders  a  judgment  against  the  petitioner, 
containing  a  recital  touching  an  agreement  be- 
tween counsel,  afterwards  sets  aside  this  judg- 
ment on  the  ground  that  a  dispute  had  arisen 
as  to  the  terms  of  the  agreement,  and  then  pro- 
ceeds to  hear  the  case,  and  rendered  another 
jnd^ent  against  the  petitioner  (all  of  this  oc- 
cnrring  on  the  same  day),  it  does  not  appear 
that  the  setting  aside  of  the  first  judgment 
could  have  done  petitioner  any  harm. 

2.  Even  if  the  setting  aside  of  the  first  judg- 
ment was,  as  claimed  by  the  plaintiff,  beyond 
the  power  of  the  judge,  and  harmful  to  the 
plaintiff,  his  remedy  to  review  this  decision  was 
to  apply  for  a  mandamus  to  compel  the  judge  to 
sign  a  bill  of  exceptions  to  the  first  judgment  iu 
the  event  of  his  refusal  to  do  so. 

3.  Assuming  that  a  school  commissioner  of  the 
city  of  Cartersville  is  a  municipal  officer,  with- 
in the  meaning  of  the  law  embodied  in  section 
738  of  the  Political  Code,  as  amended  by  the 
act  approved  December  21,  1889  (Acts  1899,  p. 
26;  Van  Epps'  Supp.  {  6132),  the  judgment  of 
the  court  below  in  favor  of  the  respondent  was 
right  if  only  because  the  mayor  of  the  city  of 
Cartersville  is  not  embraced  within  the  words 
"councilmen  and  aldermen." 

(Syllabus  by  the  Court) 

Error  from  superior  court  Bartow  connty; 
A.  W.  rite.  Judge. 

Quo  warranto  by  F.  M.  Ford  against  Wal- 
ter Akerman.  Judgment  for  respondent  and 
complainant  brings  error.    Affirmed. 

Akerman  &  Akerman,  for  plaintiff  in  er- 
ror. John  W.  &  Paul  F.  Akin,  for  defendant 
In  error. 

ADAMS,  J.  Without  elaborating  the  points 
decided  In  the  first  two  headnotes,  we  affirm 
the  judgment  of  the  court  below  for  the 
reason  stated  In  the  third  headnote.  It  is 
not  necessary  for  us  to  decide  in  this  case 


whether  or  not  a  school  commissioner  of  the 
city  of  Cartersville  is  a  municipal  officer, 
within  the  meaning  of  the  legislation  invok- 
ed by  the  plaintiff  in  error.  It  appears  that 
the  plaintiff  In  error  complains  because,  while 
the  defendant  in  error  was  mayor  of  the  city 
of  Cartersville,  he  was  elected  to  the  office 
of  school  commissioner,  although,  it  in  con- 
tended, he  was  ineligible,  under  this  law,  to 
hold  that  office.  In  our  opinion,  the  words 
"councilmen  and  aldermen"  do  not  embrace 
the  mayor  of  a  city.  It  was  not  claimed  in 
the  argument  and  is  not  in  the  brief  for 
plaintiff  in  error,  that  there  is  any  incompati- 
bility between  the  two  offices.  The  case  is 
based  upon  the  law  embodied  in  section  738 
of  the  Political  Code,  as  amended  by  the  act 
of  December  21,  1899  (Acts  1899,  p.  26;  Van 
Epps*  Supp.  S  6132).  which  law  was  orig- 
inally passed  In  1888  (Acts  1889,  p.  181),  un- 
der a  title  which  reads  as  follows:  "An  act 
to  declare  councilmen  and  aldermen  of  towns 
and  cities  ineligible,  during  their  term  of  of- 
fice, to  any  other  municipal  office  in  said 
towns  and  cities."  Commonly  and  colloquial- 
ly, when  we  speak  of  a  councilman  or  alder- 
man, we  do  not  refer  to  a  mayor.  The  char- 
ter of  the  city  of  Cartersville  to  be  found  in 
Acts  1872,  p.  178  et  seq.,  seems  to  preserve 
this  distinction.  For  example,  in  section  16 
of  the  incorporating  act  it  is  provided  that 
the  city  shall  be  laid  off  "into  four  wards, 
and  each  ward  shall  be  entitled  to  two  alder- 
men—all of  whom,  and  as  well  the  mayor  of 
said  city,  to  be  elected  by  general  tickets— 
all  voters  voting  for  such  candidates,  not  ex- 
ceeding eight  aldermen  and  a  mayor,  as  they 
desire."  The  mayor  and  councilmoi  may  to- 
gether form  the  governing  power,  and  there- 
fore no  legislation  can  be  had  without  the 
presence  and  concurrence  of  the  mayor;  but 
it  does  not  foll«w  from  this  that  the  mayor 
is  a  councilman,  or  that  the  councilman  is  a 
mayor.  In  the  first  volume  of  his  work  on 
Municipal  Corporations  (section  273),  Mr.  Dil- 
lon says:  "Where  the  power  to  legislate  for 
the  corporation  Is  vested  In  'the  mayor  and 
councilmen,'  the  council  by  Itself  cannot  legis- 
late, but  must  act  in  conjunction  with  the 
mayor.  In  deciding  the  point  the  court  ob- 
serves: 'if  a  simple  resolution  [instead  of  an 
ordinance]  would  be  sufficient  yet,  before  it 
would  have  any  validity,  it  would  necessarily 
have  to  be  signed  by  the  mayor,  as  a  part 
of  the  lawmaking  power.  The  co-ordinate 
action  of  both  Is  required.'"  The  phrase- 
ology and  spirit  of  the  law.  Instead  of  em- 
bracing the  mayor,  suggests  the  contrary 
view.  Under  Its  terms.  It  does  not  apply  to 
any  municipal  office  filled  by  appointment  of 
the  mayor.  As  the  mayor  could  not  appoint 
himself,  the  result  of  the  view  which  would 
embrace  the  mayor  within  the  Inhibition 
would  be  that,  in  a  certain  character  of  mu- 
nicipal offices  (those  filled  by  appointment), 
the  law  would  not  apply  to  a  councilman  or 
alderman,  but  would  apply  to  the  mayor  in 
all  cases.    The  fact  that  the  appointees  at 
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the  mayor  ue  ezpreasly  excepted  is,  we 
think,  Inconsietoit  with  the  construction  of 
the  act  urged  by  the  plaintiff  In  error. 

Judgment  affirmed.  All  the  Justices  ccm- 
cntrlng.  except  LUMPKIN,  P.  J.,  absent  on 
account  of  rickness. 


Mccormick  harvesting  mach.  go.  ▼. 

ALLISON  et  al. 
(Supreme  Oonrt  of  Georgia.    Oct  30,  1902.) 

SALBS-AQENrS  WARRANTIBS-RETUSN  OF 
SOOD& 

1.  Where  a  written  eoutract  for  the  sale  of 
a  machine  specified  die  warranties  undertaken 
by  the  seller,  and  stipulated  that  no  warranties 
other  than  those  expressly  stated  in  the  contract 
should  be  bindinR  on  him,  he  was  not  respon- 
sible for  an  additional  warranty  snbsequentiy 
made  by  his  agent;  and,  upon  the  trial  of  an 
action  brought  by  the  seller  against  the  pur- 
chaser for  the  price  of  the  machine,  evidence  of 
such  warranty  made  by  the  agent  was  inadmis- 
sible. 

2.  Where  such  a  contract  stipulated  that:  "If 
upon  one  day's  trial  the  machine  should  not 
work  well,  the  purchaser  shall  give  immediate 
notice  to  [the  seller  and  his  agent],  and  allow 
time  to  send  a  person  to  put  it  in  order.  If  it 
cannot  then  be  made  to  work  well,  the  purchas- 
er shall  return  it  at  once  to  the  agent  of  whom 
he  received  it,  and  all  cash  and  notes  received 
in  settlement  will  be  refunded.  •  •  •  Fail- 
ure to  *  *  *  return  the  machine  as  agreed 
shall  be  deemed  an  acceptance  of  the  machine 
by  the  purchaser,"— Ae/d,  that  upon  the  failure 
of  the  machine  to  work  well,  ana  failure  of  the 
seller,  upon  proper  notice,  to  have  it  put  In 
order,  a  notice  by  the  purchaser  to  the  agent  of 
the  seller  that  the  machine  was  held  subject  to 
the  seller's  order  was  not  a  compliance  with 
the  terms  of  the  contract,  and  did  not  relieve 
the  purchaser  from  li.ibility  for  the  price  of  the 
machine,  when  it  did  not  appear  that  the  seHer 
or  his  agent  ever  took  possession  or  control  of 
the  machine  in  pursuance  of  such  notice. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Flte,  Judge. 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Company  against  Nathan  Allison  and 
another.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Starr  &.  Erwln,  for  plaintiff  In  error.  Har- 
kins  &  Oodd,  for  defendanta  in  error. 

FISH,  J.  Suit  was  brought  in  a  Justice'! 
court  by  the  McCormick  Harvesting  Machine 
Company  against  Nathan  Alliaon  and  Frank 
Walraven  on  one  of  a  series  of  notes  given 
by  the  defendants  to  the  plaintiff  for  the  pur- 
chase price  of  a  corn  binder.  Upon  a  trial 
by  Jury,  a  verdict  was  rendered  for  the  de- 
fendants. Plaintiff  sued  out  a  certiorari,  and 
to  a  Judgment  of  the  superior  court  overrul- 
ing the  same  it  excepted.  It  was  In  evidence 
before  the  Jury  that  the  defendants  signed  a 
printed  order  for  the  machine,  directed  to 
the  plaintiff.  This  order  contained  the  fol- 
lowing agreement:  "Machine  la  to  be  war- 
ranted, as  per  warranty  on  the  back  of  this 
order,  without  condition  or  erasure,  a  copy 
of  which    •    •    •    we  have  this  day  receiv- 


ed and  accepted."  On  the  back  of  tbe  order 
was  the  following:  "Machine  Warranty. 
This  machine  is  warranted  to  be  wAl  madp, 
of  good  material,  and  durable  with  proper 
care.  If  upon  one  day's  trial  the  naachine 
should  not  work  well,  tbe  purchaser  sball 
give  Immediate  notice  to  said  McCcarmlck 
Harvesting  Machine  Ca  and  their  agent;  and 
allow  time  to  send  a  person  to  put  It  tn  order. 
If  It  cannot  then  be  made  to  work  well,  the 
purchaser  shall  return  it  at  once  to  tbe  agent 
of  whom  he  received  It,  and  all  cash  and  notes 
received  In  settlement  will  be  refunded. 
Continuous  use  of  the  machine,  or  use  through 
harvest  season,  or  failure  to  notify  the  Mc- 
Cormlck Harvesting  Machine  Co.  or  tbeir 
agent,  or  to  return  the  machine  as  agreed. 
shall  be  deemed  an  acceptance  of  tbe  ma- 
chine by  the  purchaser.  No  agreement  or 
warranty  other  than  that  printed  in  this  or- 
der Is  binding  on  the  McCormick  Harvesting 
Machine  Company." 

1.  One  of  the  complaints  made  by  the  cer- 
tiorari was  that  the  magistrate  erred  in  al- 
lowing Nathan  Allison,  one  of  tbe  defend- 
ants, to  testify,  over  plaintiff's  objection,  that 
Black  and  Yancey,  agents  for  the  plaintiff, 
guarantied  that  the  machine  would  cut  and 
bind  a  designated  "piece"  of  "high  tangled 
com."  The  objectiona  urged  were  that  the 
contract  between  the  plaintiff  and  tUe  de- 
fendants specified  the  only  express  warranty 
for  which  the  plaintiff  should  be  bound,  mod 
that  the  agents  could  not  bind  their  princi- 
pal by  a  warranty  made  after  the  sale  of  the 
machine.  We  think  the  obJectlonB  were  w^ 
taken,  and  that  the  testimony  should  have 
been  excluded.  The  defendants  Ls^d  express- 
ly agreed  in  the  contract  signed  by  tbem 
that  no  agreement  or  warranty  otbw  than 
that  specified  In  the  contract  should  be  bind- 
ing upon  the  plaintiff,  and  therefore  it  was 
not  permissible  for  them  to  prove  that  plain- 
tiff's agents  made  any  other  warranty.  More- 
over, this  guaranty  or  warranty  that  Allison 
testified  was  made  by  the  agents  of  the  plain- 
tiff appeared  to  have  been  made  after  the 
sale  of  the  machine,  and  could  not.  there- 
fore, have  been  a  part  of  the  contract  of 
sale. 

2.  One  ef  tbe  contentions  of  the  defend- 
ants Insisted  upon  before  the  Jury  was  that 
tbe  machine,  after  repeated  trials,  failed  to 
do  good  work;  that  plaintiff,  after  being 
notified  in  accordance  with  the  contract,  fail- 
ed to  put  the  machine  In  order;  and  that 
thereupon  the  defendants  returned  the  same 
to  the  plaintiff's  agent,  and  were  therefore' 
not  liable  for  its  price.  The  only  evidence 
bearing  upon  the  question  of  the  return  U  the 
machine  was  the  testimony  of  Nathan  Alli- 
son, one  of  the  defendants,  and  A.  T.  Black, 
the  agent  of  the  plaintiff  through  whom  the 
machine  was  sold.  Allison  testified  that, 
after  plaintiff  failed  to  make  the  machine 
work  well,  "he  then,  next  week,  notified  Mr. 
Black  tliat  the  machine  was  subject  to  his 
orders,  and  that  after  a  few  days  Mr.  A.  T. 
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BIax;k  was  out  at  his  father's  house,  and 
told  blm  to  run  the  machine  under  the  shelter 
there  at  his  father's  barn."  Black  testified 
"that  defendants  never  at  any  time  returned 
or  tendered  to  me  the  machine  sold  to  them"; 
that  late  In  the  fall  he  was  at  J.  T.  Allison's 
ajid  told  defendants  that  they  ought  to  put 
the  machine  under  shelter,  whether  they 
gained  the  suit  or  not  Assuming,  as  we 
must  in  passing  upon  the  question  under  con- 
sideration, that  Allison's  testimony  was  true, 
it  was  wholly  insufficient  to  authorize  the 
Jury  to  find  that  the  machine  was  returned  to 
the  plaintiff  or  its  agents.  It  will  be  noted 
that  Allison  did  not  testify  that  the  machine 
was  ever  placed  under  the  shelter,  as  he 
claimed  Black  directed;  and,  in  view  of  this 
tact.  Black's  testimony  that  the  defendants 
never  returned  the  machine  to  him  was  not 
In  conflict  with  what  Allison  swore.  There 
was  no  evidence,  then,  before  the  Jury,  that 
Black  or  any  agent  of  the  plaintiff  ever  had 
uky  kind  of  possession  or  control  over  the 
machine  after  It  was  sold  to  the  defendants. 
Indeed,  so  far  as  the  evidence  disclosed  to 
the  contrary,  the  defendants  had  possession 
of  the  machine  when  the  case  was  tried. 
If  the  machine  failed  to  work  well,  and  the 
plaintiff,  after  being  notified  of  this  fact  in 
accordance  with  the  contract,  failed  to  make 
It  do  good  work,  then  the  defendants  were 
bound,  under  the  terms  of  the  contract,  to 
return  the  machine  at  once  to  the  agent  of 
-whom  they  received  it;  and,  as  they  failed 
to  show  that  they  did  this,  then  they  should 
have  been  held,  in  accordance  with  their  con- 
tract to  have  accepted  the  machine,  and  been 
made  liable  for  the  note  given  for  part  of 
its  purchase  price. 

The  certiorari  should  have  been  sustained, 
because  the  magistrate  erred  In  admitting  the 
testimony  referred  to  In  the  first  division  of 
this  opinion,  and  because  the  verdict  was 
without  evidence  to  support  it 

Judgment  reversed.  All  the  Justices  con- 
enrrlng,  except  LUMPKIN,  F.  J„  absent  on 
acconnt  of  sickness. 


SOMEIRS  et  al.  v.  STATB. 

(Snpnme  Court  of  Georgia.     Nov.  12,  1902.) 

HOUICIDBS— NBW   TRIAL— NEWLY   DISCOVKRBD 
KVIDBNCB—OBJBXJTIONS— ADMISSIONS. 

1.  There  was  no  merit  iu  the  ground  of  the 
motion  for  a  new  trial  based  on  alleged  newly 
'discovered  evidence,  as  such  evidence  was  mere- 
ly cumolative,  and  the  accused  made  no  effort 
whatever  to  have  it  upon  the  trial,  though 
knowing  of  its  existence  prior  thereto. 

2.  That  a  Juror's  name  is  not  on  the  Jury  list 
or  iu  the  Jury  box  is  not  cause  for  a  new  trial; 
being  an  objectiou  propter  defectum,  it  should 
be  discovered  and  ursea  '  ■^fore  verdict.  Brown 
V.  State,  81  8.  E.  657,  103  Oa.  610,  and  cases 
cited. 

S.  An  assignment  of  error  npon  the  refusal  of 
the  court  to  rule  out  certain  evidence  should 
-specify  the  ground  npon  which  the  motion  to 
rule  out  was  based.    Merely  assigning  reasons 

f  X  See  Criminal  Law,  vol.  16,  Cent.  Die.  i  XUL 


la  a  motion  for  a  new  trial  why  the  evidence 
should  have  been  ruled  out  will  not  suffice,  it 
not  appearing  that  such  reasons  were  presented 
to  the  court  when  the  motion  to  rule  out  was 
made. 

4.  Upon  the  trial  of  two  persons  charged  with 
murder,  it  was  competent  to  show  that  shortly 
after  the  homicide  one  of  the  accused  said  "he 
had  killed  a  fellow,"  and  that  the  other  said 
"he  had  killed  a  negro";  it  appearing  that  the 
person  alleged  to  hare  been  killed  was  a  negro. 

5.  There  was  evidence  authorizing  the  charge 
to  the  effect  that  if  the  accused  acted  together, 
having  for  their  common  purpose  the  intent  to 
take  the  life  of  the  person  killed,  then  each 
would  be  responsible  for  the  act  of  the  other  iu 
carrying  out  such  common  purpose. 

6.  The  court  fairly  stated  the  contentions  of 
the  state  and  the  accused,  the  evidence  warrant- 
ed the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Screven  county; 
B.  D.  Evans,  Judge. 

Henry  Somers  and  another  were  convicted 
of  crime,  and  bring  error.    Affirmed. 

White  A  Boykin  and  A.  S.  Anderson,  for 
plaintiffs  in  error.  B.  T.  Rawlings,  Sol.  Gen., 
and  Boykin  Wright,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
sickness.    CANDIiBR,  J.,  not  presiding. 


SIMMONS  T.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  13,  1002.) 

HOMICIDE— TRIAL— POSTPONEMENT  —  ABSENT 
WITNESSES-CONFESSIONS— INSTRUCTIONS. 

1.  Postponements  of  trials  rest  iu  the  sound 
discretion  of  the  trial  judge.  It  does  not  ap- 
pear that  this  discretion  was  abused  in  the 
present  case. 

2.  Where,  upon  the  call  of  a  criminal  case  to 
be  set  for  trial,  the  accnsed  being  unable  to 
employ  counsel,  the  court  appointed  a  "Junior 
and  inexperienced  member  of  the  bar"  to  repre- 
sent him,  and  upon  the  trial,  and  before  the 
same  was  entered  into,  the  court,  ex  mero  motn. 
anwinted  an  "attorney  of  experience  and  abil- 
ity" to  aid  iu  the  defense,  and  both  of  the  at- 
torneys represented  the  accused  throughout  the 
trial,  he  had  "the  privilege  and  benefit  of  coun- 
sel," as  guarautied  him  by  the  constitution  of 
this  state. 

3.  Even  if  a  failure  to  charge  npon  the  law  of 
confessions,  in  the  absence  of  a  request  to  so 
charge,  be  cause  for  a  new  trial,  the  evidence 
iu  the  present  case  did  uot  authorise  a  charge 
on  the  subject 

4.  The  verdict  Is  amply  supported  by  the  evi- 
dence, and  is  not  contrary  to  law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Chatham  coun- 
ty; Pope  Barrow,  Judge. 

Robert  Simmons  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Simon  N.  Oaean,  John  B.  Myrick,  and  Ed- 
win Leffler,  for  plaintiff  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  and  Boykin  Wright  Atty. 
Gen.,  for  the  State. 

FISH,  J.  It  appears  from  the  record  in 
this  case  that  the  homicide  for  which  the 
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accused.  Robert  Simmons,  was  tried,  occor-  ] 
red  on  Thursday,  Jnly  24,  1002.  The  bill  of 
Indictment  charging  him  with  murder  was 
returned  on  July  25th.  On  Saturday,  July 
26th,  the  accused  was  brought  into  court, 
and,  as  he  had  no  counsel,  the  presiding 
Judge  appointed  counsel  to  represent  him, 
and  at  the  same  time,  and  In  the  presence  of, 
and  without  objection  by,  such  counsel,  set 
the  case  for  trial  on  the  following  Thursday, 
the  3l8t  day  of  July.  On  the  date  last  men- 
tioned the  case  was  called  for  trial,  and 
counsel  for  the  accused  asked  that  the  same 
be  postponed,  on  the  ground  that  he  had  not 
had  time  to  prepare  the  case  for  trial;  stat- 
ing that  the  accused  had  some  witnesses 
"living  two  or  three  miles  out  on  the  Louis- 
ville load,"  whose  testimony  he  desired  to 
use,  but  whose  names  counsel  did  not  know. 
The  Judge  asked  the  accused  if  he  could 
give  him  the  names  of  the  witnesses  desired, 
at  the  same  time  offering  to  have  them 
brought  Into  court  The  accused  replied  that 
he  did  not  know  their  names.  The  court 
then  asked  the  accused  If  he  bad  any  wlt- 
nei<ses  who  were  not  present  whose  testimo- 
ny he  desired,  to  which  the  accused  replied 
that  he  did  not  know.  Complaint  was  made 
in  the  motion  for  a  new  trial  that  the  counsel 
first  appointed  to  represent  the  accused  was 
"young  and  inexperienced,"  but  In  connec- 
tion with  this  ground  of  the  motion  the  trial 
Judge  certifies  that,  before  the  trial  was  en- 
tered upon,  the  court  appointed  additional 
counsel  to  assist  in  tbe  defense  of  the  ac- 
cused, and  that  after  such  appointment,  and 
further  consultation  between  the  accused 
and  his  counsel,  the  trial  was  begun  without 
further  motion  for  a  continuance  or  post- 
ponement The  trial  resulted  in  a  verdict  of 
guilty,  and  to  the  overruling  of  his  motion 
for  a  new  trial  the  accused  excepted. 

1.  The  time  to  be  allowed  counsel  to  pre- 
pare for  trial  is  in  the  sound  discretion  of 
the  trial  Judge,  which  discretion  will  not  be 
interfered  with  by  this  court  unless  abused. 
Charlon  v.  State,  106  Ga.  400,  32  S.  E.  347; 
Baker  v.  State,  111  Ga.  141,  36  S.  E.  007. 
In  view  of  the  facts  of  this  case  as  above 
stated,  there  was  no  abuse  of  discretion  in 
refusing  to  postpone  the  trial.  If  the  accus- 
ed had  any  witnesses  who  were  absent  It 
was  not  shown  that  he  knew  their  names  or 
where  they  resided,  or  what  they  would  tes- 
tify to  If  present  or  that  their  presence 
could  be  secured  If  the  case  should  be  post- 
poned. It  did  not  appear  that  there  were 
any  unusual  or  Intricate  matters  of  law  or 
fact  involved  in  the  case.  The  trial  Judge 
knew  the  facts  as  to  the  business  in  which 
counsel  had  been  engaged  in  his  court,  and 
could  better  determine  the  propriety  of  a 
postponement  of  the  trial  than  this  court 
It  follows  that  the  court  did  not  abuse  Its 
discretion  in  refusing  the  postponement 

2.  It  appears  from  the  recitals  in  the  mo- 
tion for  a  new  trial  that  the  counsel  who  was 
first  appointed  to  represent  the  accused  was 


"a  Junior  member  of  the  bar,  Inezperieaced 
and  unskilled  in  the  trial  of  cases;  that  be 
had  never  tried  but  one  case  before  a  Jury"; 
and  that  he  was  admitted  to  the  bar  only  a 
little  more  than  a  month  previous  to  the  trial 
of  this  case;  and  It  Is  complained  that  tak- 
ing into  consideration  the  gravity  of  the  case, 
representation  by  such  coimsel  up  to  the 
time  of  the  trial  was  not  a  compliance  with 
the  requirement  of  the  constitution  of  this 
state  to  the  effect  that  every  person  charged 
with  an  offense  against  the  laws  of  this 
state  shall  have  the  privilege  and  benefit  of 
counsel.  The  law  presumes  that  every  man 
who  has  been  admitted  to  the  bar  of  this 
state  Is  competent  to  practice  law.  It  re- 
quires that  every  applicant  for  admission 
shall  be  carefully  and  thoroughly  examined. 
This  examination,  under  the  statute,  must  be 
strict,  and  It  is  made  the  duty  of  the  persons 
charged  with  the  examination  "to  reject  any 
applicant  who  does  not  undergo  a  fnll  and 
satisfactory  examination";  and  no  person 
who,  upon  examination.  Is  not  found  to  pos- 
sess the  requisite  learning  and  ability  to  en- 
able him  to  properly  discharge  the  duties 
Imposed  by  law  upon  attorneys  at  law,  can 
legally  be  admitted  to  the  bar  of  this  state- 
Moreover,  after  the  request  for  a  postimne- 
ment  was  made  and  denied,  the  court  ac- 
cording to  the  certiiScate  of  the  trial  Judges 
appointed  "an  attorney  of  experience  and 
ability"  to  assist  in  the  defense  of  the  ac- 
cused, and  both  the  attorneys  so  appointed 
represented  the  accused  throughout  the  trial. 
We  are  therefore  of  the  opinion  that  the  ac- 
cused had  "the  privilege  and  benefit  of  coun- 
sel," as  guarantied  him  by  the  constitution. 
8.  Complaint  was  further  made  in  the  mo- 
tion for  a  new  trial  that  the  coort  erred  In 
not  giving  In  charge  to  the  Jury  the  law  re- 
lating to  confessions,  as  It  was  claimed  that 
an  alleged  confession  was  Introduced  in  evi- 
dence by  the  state.  ESven  if  the  failure  of 
the  court  to  give  In  charge  to  the  Jury  the 
law  relating  to  confessions  be.  In  the  absence 
of  a  court  so  to  charge,  cause  for  granting^ 
a  new  trial  (MaJone  v.  State,  77  Ga.  767). 
there  was  no  evidence  In  the  present  case  to 
authorize  a  charge  upon  that  subject  It 
appears  from  the  record  that  after  the  ac- 
cused had  made  his  statement  in  which  he 
admitted  the  killing,  and  claimed  that  he 
committed  the  act  because  of  an  assanlt 
made  upon  him  by  the  deceased  at  the  time 
of  the  kllUng,  In  pursuance  of  threats  pre- 
viously made  against  him,  he  closed  his  case. 
The  state  then  introduced  the  evidence  of 
the  ofl!lcer  who  arrested  the  accused,  to  the 
effect  that  at  the  time  of  the  arrest  the  ac- 
cused stated  to  him  that  he  and  the  deceased 
had,  a  few  days  previous  to  the  killing,  had 
a  quarrel,  in  which  the  deceased  told  the  ac- 
cused that  he  had  heard  that  he  was  a  bully, 
and  that  if  he  (the  accused)  said  anything 
to  a  certain  woman,  or  struck  her,  h«  would 
"put  in  ninety-niue  for  him";  meaning  that 
he  would  kill  him,  and  sore  a  life  sentence 
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In  tbe  penitentiary  for  bo  doing.  Tbe  wit- 
ness stated  furtber  that  the  accused  told  him 
that  on  the  night  of  the  killing  he  went  to 
the  house  of  the  woman  in  question,  where* 
the  homicide  was  committed,  and  knocked 
upon  the  door,  which  was  opened  by  tbe 
woman,  who  told  him  to  come  in;  that  be 
went  in,  and  Just  as  he  got  inside  the  door 
tbe  deceased  started  to  shut  the  door;  that 
he,  not  knowing  what  tbe  deceased  was  go- 
ing to  do,  shot  him;  that  the  deceased  then 
went  into  another  room,  while  he  (the  ac- 
cused) went  outside  and  sbot  through  the 
window.  In  order  to  prevent  tbe  deceased 
from  coming  oat  to  bunt  him.  Tbe  accused. 
In  bis  statement,  gave  substantially  the  same 
account  of  tbe  qnarrd  previous  to  the  killing 
as  that  given  by  the  officer,  and,  in  his  ac- 
count of  the  occurrences  that  took  place  on 
tbe  occasion  of  tbe  homicide,  be  narrated 
other  circumstances  not  related  in  the  state- 
ment testified  to  by  tbe  officer;  but  in  both 
tbe  statement  given  to  the  officer  and  that 
made  on  tbe  trial  he  attempted  to  excuse 
the  killing.  The  apparent  purpose  of  the 
istate  In  offering  tbe  testimony  of  tbe  officer 
was  to  show  that  the  account  given  by  the 
accused  in  his  statement  to  the  Jury  as  to 
the  conduct  of  the  deceased  on  the  occasion 
of  the  homicide  was  different  in  its  detail 
from  that  given  to  the  officer.  The  accused 
did  not  deny  that  he  killed  the  deceased,  and 
there  was  ample  evidence  outside  of  the 
statement  to  tbe  officer  and  that  made  on 
tbe  trial  to  show  that  such  was  the  case. 
Wbilo  an  appropriate  charge  upon  the  sub- 
ject of  tbe  statement  made  to  the  officer 
might  not  have  been  amiss,  to  have  treated 
this  statement  as  a  confession  of  guilt  would, 
unde-  the  facts  of  this  case,  have  been  im- 
proper, and  would  have  been  cause  for  a 
new  trial  See  Covington  v.  State,  79  6a. 
687,  7  &  B.  153;  Fletcher  v.  State,  90  Ga. 
4fi8,  17  S.  E.  100;  Powell  v.  State,  101  Ga. 
19,  29  S.  E.  S09,  65  Am.  St  Rep.  277;  Lee  v. 
State,  102  Ga.  225,  29  S.  E.  264. 

4.  As  before  indicated,  tbe  verdict  finding 
tbe  accused  guilty  is  fully  sustained  by  the 
evidence,  and  the  Judgment  of  tbe  court  be- 
low overruling  the  motion  for  a  new  trial  is 
accordingly  affirmed.  All  tbe  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLEB,  J,,  not 
presiding. 


COHEN  V.  STATE. 
fSnpreme  Court  of  Georj^a.    Nov.  18,  1902.) 

MURDHR— TRIAL— INSTRUCTIONS— PUNISH- 
MENT—POWER  OF  JURY. 

1.  The  jury,  iu  the  trial  of  one  who  is  charged 
with  murder,  if  they  fiud  thp  accused  guilty,  are 
invested  by  the  law  vfith  the  power  of  fixing 
the  punishment,  by  recommendation,  to  life  im- 
prisoument.  Whether  they  will  so  recommeud, 
or  not,  is  a  matter  solely  in  their  discretion, 
which  is  not  limited  or  confined  in  any  case. 
Accordinglv,  where  the  jury  were  instructed 
that  they  had  such  rieht,  full  and  nntrammel- 


ed,  but  In  the  same  connection  they  were  also 
instructed  that  the  law  allow*  sacb  recommeu- 
dation  in  cases  where  they  think  there  are  cir- 
cumstances of  mitigation,  and  in  cases  where 
the  circumstances  soften  the  crime,  and  where, 
in  their  judgment,  they  do  not  think  .the  death 
penalty  ought  to  be  inflicted,  a  verdict  of  guilty, 
without  a  recommeudation,  must  be  set  aside, 
because  it  is  possible  that  the  jury,  may  not 
have  fttUv  understood  the  ^tent  of  their  power 
as  defined  by  the  law. 
(Syllabus  by  tbe  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty; Pope  Barrow,  Judge. 

Abe  Cohen  was  convicted  of  murder,  and 
brings  error.    Reversed. 

W.  F.  Slater,  for  plalntlfiC  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  and  Boykln  Wright,  Atty. 
Gen.,  for  the  State. 

LITTLE,  J.  Cohen  was  indicted  for  mur- 
der, was  tried,  and  found  guilty.  He  sub- 
mitted a,  motion  for  a  new  trial  on  tbe 
grounds  that  the  verdict  was  contrary  to  tbe 
law  and  against  tbe  principles  of  Justice  and 
equity,  and  because  the  court  erred  in  cer- 
tain instructions  to  the  jury,  which  are  speci- 
fied. Tbe  motion  was  overruled,  and  he  ex- 
cepted. 

In  relation  to  tbe  genial  grounds  of  tbe 
motion.  It  Is  sufficient  to  say  that  tbe  evi- 
dence showed  tbe  homicide  to  have  been 
murder,  wltbout  any  excuse,  and  unaccom- 
panied with  any  circumstances  of  mitigation. 
The  special  grounds  of  the  motion  are  that 
the  court  erred  In  charging  tbe  Jury  as  fol-" 
lows:  "The  punishment  for  murder  is  death, 
but  there  are  cases  in  which  tbe  law  allows 
tbe  Jury,  where  they  think  that  tbexe  are 
circumstances  of  mitigation,— It  it  is  a  case 
in  which  the  extreme  penalty  ought  not  to 
be  inflicted,— 4o  recommend  that  the  defend- 
ant be  imprisoned  in  the  penitentiary  for 
life;"  and  again,  after  charging  and  ex- 
plaining the  meaning  and  scope  of  section 
63  of  tbe  Penal  Code,  that  be  erred  In  char- 
ging as  follows:  "That,  you  see,  gentlemen, 
was  Intended  to  confer  upon  Jurors  the  pow- 
er, in  cases  where  the  circumstances  soften 
the  crime,— where.  In  their  Judgment,  they 
don't  think  tbe  full  penalty  ought  to  be 
inflicted,— to  recommend  that  the  defendant 
be  punished  by  imprisonment  In  the  peniten- 
tiary for  life.  It  is  for  the  Jury  to  say 
whether  they  will  make  that  recommenda- 
tion, or  not,  in  this  case."  The  Judge,  in  bis 
order  overruling  the  motion  for  a  new  trial, 
said:  "It  is  true,  as  stated  in  the  motion, 
that  the  court  charged  tbe  Jury  that,  where 
they  think  there  are  circumstances  of  miti- 
gation, they  can  recommend  that  the  punish- 
ment be  reduced  from  death  to  imprisonment 
for  life;  but  it  is  also  true  that  this  is  not 
all  that  was  said  In  that  Immediate  con- 
nection with  regard  to  the  power  of  tbe  Jury 
to  make  this  recommendation,  and  thei^  79ft- 
sons  for  it  Tbe  Jury  had  their  attention 
called  three  separate  and  distinct  times  in 
tbe  chaige  to  tbe  fact  that  they  had  the  right 
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to  reduce  the  pnntsbment  from  death  to 
Imprisonment  for  life,  and  in  each  case  tbey 
were  told  that  they  had  that  power,  without 
circumscribing  them  to  mitigating  circum- 
stances or  any  other  circumstances."  This 
language  of  the  order  is  not,  as  we  under- 
stand it,  to  be  taken  as  varying  the  approval 
of  the  grounds  of  the  motion,  which  is  en- 
tered In  the  following  language:  "The  re- 
citals of  fact  in  the  above  motion  are  ap- 
proved as  true  and  correct"  But  we  under- 
stand from  the  order  overruling  the  motion 
that,  while  the  grounds  therein  stated  are 
approved  as  correct,  the  Judge  directs  atten- 
tion to  the  fact  that  the  charge,  in  addition 
to  the  extracts  taken  from  it,  called  the  at- 
tention of  the  Jury  more  than  one  time  to  the 
fact  that  they  had  the  right  to  reduce  the 
punishment  from  death  to  imprisonment  for 
life,  and  that  the  power  which  they  so  pos- 
sessed was  not  circumscribed.  So  that.  In 
construing  the  grounds  set  out  in  tjie  motion 
in  the  light  of  the  order  overruling  the  same, 
it  appears  that  the  Judge  did  instruct  the 
Jury  as  set  out  In  the  motion,  and  also  that 
they  bad  the  power  to  recommend  that  the 
accused  be  Imprisoned  for  life,  "without  cir- 
cumscribing tbem  to  mitigating  chrcumstan- 
ces  or  any  other  circumstances";  and,  so  un- 
derstanding the  charge,  we  proceed  to  the 
consideration  of  the  points  made. 

The  charge  against  the  defendant,  If  made 
out  by  the  evidence,  subjects  him  either  to 
the  loss  of  life  or  to  perpetual  Imprisonment. 
Whether  the  punishment  to  be  inflicted  on 
him  be  the  one  or  the  other  depends,  not 
on  the  evidence,  but  on  the  action  of  the 
Jury.  Of  course,  the  Jury  must  determine 
the  guilt  of  the  accused  under  the  evidence;, 
but,  after  guilt  has  been  det«'mlned,  the  pun- 
ishment in  the  manner  named,  under  the 
law,  rests  alone  with  them.  Hence  the  pow- 
er and  right  of  tbe  Jury  to  Inflict  the  one  or 
the  other  punishment  should  not  only  not  be 
misunderstood,  but  their  pow»  in  this  re- 
gard should  be  so  clearly  explained  that  an 
opportunity  for  a  misunderstanding  could 
not  be  presented.  The  very  able  Judge  who 
presided  on  the  trial  of  tbe  case,  as  appears 
from  his  order.  Instructed  the  Jury  that  they 
had  this  power  to  recommend,  even  when 
there  were  no  mitigating  circumstances 
which  appealed  to  their  discretion;  but, 
while  he  did  so,  be  also  instructed  them 
that  there  were  cases  in  which  the  law  allow- 
ed them,  "where  they  think  there  are  circum- 
stances of  mitigation,— if  it  Is  a  case  In  which 
the  extreme  penalty  ought  not  to  be  inflicted, 
—to  recommend  that  the  defendant  be  Im- 
prisoned" for  life.  Not  only  so,  but  that  the 
law  intended  "to  confer  upon  Jurors  the  pow- 
er, in  cases  where  the  circumstances  soften 
the  crime,— where.  In  their  Judgment,  they 
don't  think  the  full  penalty  ought  to  be  In- 
flicted,—to  recommend  that  the  defendant  be 
punished"  by  Imprisonment  for  life.  Possi- 
bly the  Idea  of  the  Judge  was  that  while  the 
Jury  had  the  power,  and  that  power  was  not 


circumscribed,  the  contemplation  of  tbe  law- 
was  that  the  power  would  be  exovised  only 
when  there  were  mitigating  circumstances, 
or  circumstances  which  soften  the  crime  to 
such  an  extent  that  the  Jury  believed  that 
the  death  penalty  ought  not  to  be  inflicted. 
While  the  Jury  vrere  not  impressed  with 
that  Idea  In  language  similar  to  that  which 
we  have  used,  yet  the  fact  that  the  judge 
charged  both  propositions  may  have  induced 
the  Jury  to  believe  that  the  power  to  recom- 
mend ought  not  to  be  exercised  except  in  a 
case  where  there  were  mitigating  clrcnm- 
stances,  or  circumstances  which  Influenced 
them  to  believe  that  the  death  penalty  ought 
not  to  be  Inflicted.  If  this  be  the  Idea  whidi 
the  Jury  received.  It  was  a  mistaken  one. 
and  we  are  obliged  to  rule  that  they  were  not 
properly  Instructed  as  to  their  right  to  recom- 
mend, under  the  law  as  It  Is  written.  Wheth- 
er It  be  wise  or  not,  whether  the  Jury  ought 
or  ought  not  to  recommend  in  a  clear  and 
palpable  case  of  murder,  is  not  the  ques- 
tion. The  law  in  this  respect  does  not  at 
all  deal  with  the  duty  of  the  Jury  In  the  tp- 
turn  of  their  verdict.  It  only  prescribes  the 
right  of  the  Jury,  and,  In  effect,  gives  to  the 
Jurors  trying  capital  cases,  when  the  evi- 
dence shows  the  guilt  of  the  accused,  tb  fix 
the  punishment  at  Imprisonment  for  life,  in 
their  discretion,  without  regard  to  the  cir- 
cumstances of  the  case.  Section  63  of  the 
Penal  Code  declares  that  the  punishment  <^ 
persons  convicted  of  murder  shall  be  death,, 
but  may  be  confinement  In  the  penitentiary 
for  life,  "If  the  Jury  trying  the  case  shall 
so  recommend."  Whether  the  Jury  wlU  rec- 
ommend, or  not.  Is  for  them  alone  to  deter- 
mine. They  have  a  right,  under  this  statute, 
to  recommend  that  the  offender  shall  be  pun- 
ished by  confinement,  without  regard  to  the 
circumstances  of  the  homicide.  Whether 
they  ought  to  recommend  Is  another  and  dis- 
tinct question,  which  appeals  alone  to  them 
as  Jurors,  and  which  they  must  decide  with- 
out any  suggestion  from  any  other  source 
than  their  own  Judgment.  The  power  to 
recommend  resting  alone  in  the  Jury,  and 
that  power  being  confined  by  law  to  their 
discretion  alone,  any  Instruction,  <Aarge.  or 
sugftestlon  as  to  the  causes  for  which  they 
could  or  ought  to  recommend  Is  error  suffi- 
cient to  set  aside  a  verdict  where  no  recom- 
mendation is  made.  In  the  ca.se  of  Hill  t. 
State,  72  G«.  131,  It  was  ruled  that:  "The 
Code  leaves  it  to  the  discretion  of  the  Jury 
as  to  whether  they  will  recommend  impris- 
onment for  life  In  the  penitentiary  of  a  per- 
son convicted  of  murder.  They  are  not  limit- 
ed or  circumscribed  In  any  respect  whatever, 
nor  does  the  law  prescribe  any  rule  by  which 
the  Jury  may  or  ought  to  exercise  this  dis- 
cretion." "Such  ifecommendation  [Is]  in  all 
cases  matter  of  discretion  with  the  Jury." 
Thomas  T.  State,  89  G«.  479,  16  S.  BL  637. 
"This  right  [to  recommend  to  mercy]  Is  not 
restricted  in  the  Code  to  cases  of  mitigating 
circumstances,  or  other  partlcuiar  facta  of 
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any  glveii  case,  bat  Is  at  the  free  disposal 
of  the  Jury  In  any  case,"  etc.  Johnson  y. 
State  (a  cattle-stealing  case)  S8  Ga.  491.  The 
solicitor  general  insists  that,  In  giving  the 
instructions  complained  of,  the  trial  jndge 
nnqnestlonably  followed  the  reasoning  of 
this  court  In  the  case  of  Perry  v.  State,  lOB 
Ga.  am,  ao  S.  E.  gOS.  This  is  true.  The  rea- 
soning to  which  allusion  is  made  was  con- 
fined to  a  discussion,  not  of  the  power  and 
right  of  a  Jury  in  such  a  ease,  but  as  to  what 
ought  to  influence  them  In  making  a  recom- 
mendation. Indeed,  In  that  case  it  was  said 
on  page  379,  102  Ga.,  and  page  900,  30  S.  E., 
by  Lumpkin,  P.  J.,  that  "this  court  has  fre- 
qnently  decided  that  the  Judge  cannot  prop- 
erly  undertake  to  give  to  the  Jury  any  roles 
to  aid  them  In  reaching  a  conclusion  as  to 
what  they  should  do  upon  the  question  of 
pnnlshment,"  and  the  reasoning  to  which 
refM«nce  has  been  made  was  predicated  on 
the  proposition  which  followed  the  above 
statement,— that  "It  by  no  mqans  follows 
that  the  Jury  should  capriciously  exercise 
their  power  in  this  respect." 

The  attorney  general  refers  as  to  the  case 
of  Taylor  v.  State,  105  Ga.  747,  81  a  B.  7G4, 
as  authority  upon  which,  perhaps,  the  char- 
ges complained  of  may  be  sustained.  An  ex- 
amination of  that  case,  however,  will  show 
that  the  ruling  there  made  will  not  sustain 
the  charge  complained  of  here.  The  Investi- 
gation of  the  charges  there  was  directed  to 
instrnctions  of  the  court,  in  particular  lan- 
guage, to  the  effect  that  If  the  Jury  were  sat- 
isfied beyond  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  and  did  not  desire  "that  he 
should  suffer  the  death  penalty,  the  form 
of  their  verdict  would  be,"  etc.;  and,  "If  the 
Jury  find  that  the  evidence  establishes  beyond 
a  reasonable  doubt  that  the  defendant  la 
guilty  of  the  offense  of  murder,  and  do  not 
desire  to  reduce  his  punishment  to  imprlson- 
ment  in  the  penitentiary  for  life,  but  do  de- 
sire that  he  should  suffer  the  death  penalty, 
the  form  of  your  verdict  would  be,"  etc.  In 
our  ruling  on  this  charge,  we  said:  "It  Is 
possible  that  there  may  be  better  words  to 
use  in  this  connection  than  to  say  that  the 
reduction  of  the  punishment  is  to  be  govern- 
ed 1^  the  wishes  of  the  Jury  in  that  regard. 
•  •  •  Yet,  after  all,  as  the  whole  mattor 
—the  recommendation  aa  well  as  the  refusal 
to  recommend— Is  in  the  power  and  discre- 
tion of  the  Jary,  and,  when  exercised,  no 
tribunal  can  review  or  call  In  question  the 
exercise  of  that  discretion,  it  is  a  matter 
which  the  wishes  of  the  jury  must  deter- 
mine." It  has  not  come  to  our  attention 
that,  under  the  provisions  of  our  Code  giving 
to  a  Jury  the  power  to  recommend,  this  court 
has  ever  sustained  a  charge  which  either  lim- 
ited this  power,  or  which,  when  fairly  con- 
strued, might  convey  to  the  Jury  the  idea 
that  the  power  should  not  be  exercised  ex- 
cept in  a  particular  class  of  cases.  On  the 
contrary,  this  court  has  frequently  ruled 
that  the  Jury  must  be  left  free  in  all  cases 


to  exercise  that  power,  uninfluenced  by  any 
suggestion  or  direction  of  the  Judge.  Un- 
derstanding, as  we  do,  that,  while  the  Jury 
in  the  present  case  was  instructed  that  the 
matter  of  recommendation  rested  alcme  with 
them,  they  were  also  told  that  the  law  allow- 
ed that  recommendation  in  cases  of  a  cer- 
tain character,  and  in  cases  where.  In  the 
Judgment  of  the  Jury,  the  death  penalty 
should  not  be  inflicted,  we  are  constrained  to 
rule,  notwithstanding  Che  evidence  In  this 
case  clearly  warranted  the  verdict  of  guilty, 
ttiat,  from  the  charge  taken  as  a  whole,  the 
Jury  could  have  understood  that  the  exercise 
of  their  power  to  recommend  should  be  bad 
only  In  a  given  class  of  cases.  In  reference 
to  whether  this  ought  or  ought  not  to  be 
the  law,  we  have  nothing  to  say.  But  as  the 
statute,  according  to  our  interpretation,  leaves 
the  matter  of  recommendation  entirely  with 
the  Jury,  and  their  discretion  alone,  any  in- 
struction which  tends  to  quality  this  right, 
or  to  point  out  the  manner  of  its  exercise. 
Is  cause  for  setting  aside  a  verdict  where 
no  recommendation  has  been  made. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  oa 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


NATIONAL    COMPUTING    SCALE    CO.    v. 

EAVES  et  al. 

EAVES  et  al.  v.  NATIONAL  COMPUTING 

SCALE  CO. 

(Supreme  Court  of  Georgia.    Oct.  81.  1902.) 

SAIiBS— WABR  ANTIEiS-FAYIfBNTS— RBCO  V- 

EHIY— ETVIDBNCB. 

1.  A  contract  of  sale  contained  a  guaranty 
to  keep  the  articles  sold  in  repair  during  a  giv- 
en thne  following  the  sale,  provided  the  buyer 
returned  them  to  the  seller  for  this  purpose. 
There  was  no  express  warranty,  uor  did  the 
nature  of  the  transaction  or  anything  in  the 
contract  ezclnde  the  implied  warranty  of  the 
law.  Held,  that  though  in  Rncb  a  contract  the 
seller  impliedly  warranted  that  the  articles  sold 
were  reasonably  suited  to  the  uses  intended, 
the  purchaser  could  not  defeat  an  action 
brought  to  recover  the  purchase  money  upon 
the  ground  that  the  articles  were  not  ao  sniW 
ed.  unless  it  appeared  that  the  articles,  when 
sold,  were  so  defective  as  not  to  be  reasonably 
suited  to  the  uses  intended,  or  unless  they  be- 
came defective  after  the  sale,  and  the  seller, 
upon  the  articles  being  returned  to  him,  had  fail- 
ed or  refused  to  repair  thcni  within  a  reasonable 
time,  or  unless  the  defect  thus  arising  was  of 
such  a  character  that  it  conld  not  have  been 
remedied  even  if  the  articles  had  been  returned. 

2.  While,  as  a  general  rule,  a  purchaser  of 
personal  property,  who  pays  a  portion  of  the 
purchase  money  with  a  full  knowledge  that 
the  article  sold  is  defective,  cannot  recover  the 
amount  so  paid,  still,  if  at  the  time  the  pay- 
ment is  made  it  is  exjiressly  agreed  that  the  de- 
fects shall  be  removed,  and  the  seller  faiis  or 
refuses  to  do  this,  the  fact  that  the  payment 
was  made  with  know^ledge  of  the  defect  will  not 
alone  defeat  a  recovery. 

3.  Other  than  as  above  indicated,  there  was 
no  error  in  any  of  the  rnlings  complained  of. 

(Syllabus  by  the  Court.) 
Error  from  superior  court,  Bartow  county;. 
A.  W.  Flte,  Judge. 
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Action  by  the  National  Computing  Scale 
Company  agalnait  W.  EL  Eaves  and  another, 
on  which  defendants  presented  a  plea  In  re- 
coupment. Judgment  tot  defendants,  and 
both  parties  bring  enor.    Reversed. 

Joe  M.  Moon,  for  plaintiff  in  error.  Jas. 
B.  Oonyers,  for  dtfendants  in  error. 

COBB,  J.  The  National  Computing  Scale 
Company  brought  suit  in  the  Justice's  court 
against  Eaves  and  another  upon  four  prom- 
issory notes.  The  case  was  appealed  to  the 
superior  court,  and  the  trial  there  resulted 
In  a  verdict  in  favor  of  the  defendants.  The 
case  Is  here  upon  a  bUl  of  exceptions  sued 
out  by  the  plaintiff,  complaining  that  the 
court  erred  in  overruling  Its  motion  for  a 
new  trial,  and  a  cross-bill  of  exceptions  sued 
out  by  the  defendants,  assigning  error  upon 
various  rulings  adverse  to  them. 

The  notes  sued  on  referred  to  a  contract 
which  bad  been  entered  Into  between  the 
parties,  and  made  the  same  a  part  of  each 
note.  It  appears  from  this  contract  that  the 
plaintiff  had  sold  to  the  defendants  a  set  of 
computing  scales  for  the  sum  of  $80.  In  this 
contract  appeared  the  following  words: 
"Guaranty.  Should  said  National  computing 
scales  get  out  of  order  at  any  time  within 
two  years  from  date  of  shipment,  with  or- 
dinary use  (not  dropped  or  broken),  the  Na- 
tional Computing  Scale  Co.  to  quickly  repair 
the  same  free  of  charge;  the  purchaser  pay- 
ing transportation  charges  to  and  from  the 
factory."  Other  than  this  clause,  there  was 
no  reference  In  the  contract  to  the  subject  of 
a  warranty.  The  defendants  had  paid  one- 
half  of  the  purchase  money,  and  the  notes 
sued  on  were  for  the  balance  claimed  to  be 
due  by  them.  The  defendants'  plea  set  up 
that  the  consideration  of  the  notes  had  en- 
tirely failed,  and  that  the  scales  were  not  rea- 
sonably suited  to  the  uses  intended,  and 
that  by  reason  of  these  facta  they  had  been 
damaged  to  the  extent  of  the  sums  paid  by 
them  on  the  purchase  money,  and  other  dam- 
ages set  forth  in  the  plea,  resulting  from 
an  attempt  to  use  the  scales.  While  there  Is 
no  express  warranty  In  the  contract,  other 
than  the  warranty  that  the  plaintiff  will  re- 
pair any  defects  when  not  brought  about  In 
a  given  way,  still  there  is  notlilng  in  the 
contract  which  excludes  the  Implied  warran- 
ty of  the  law;  nor  is  the  transaction  one  of 
such  a  nature  as  that  such  WHrranty  would 
be  excluded.  Tbe  plaintiff  therefore  at  the 
time  of  the  sale  warranted  that  the  scales 
were  reasonably  suited  to  the  uses  intended, 
and  if  this  was  not  true,  by  reason  of  any 
defect  then  existing,  the  plaintiff  would  not 
be  entitled  to  recover,  without  regard  as  to 
whether  the  defendants  had  given  it  any  oi>- 
portunlty  to  make  tbe  scales  so  suited.  But 
the  defendants  could  not  defeat  a  recovery 
on  account  of  a  defect  which  arose  after  the 
sale,  unless  It  appeared  that  the  scales  were 
returned  bo  the  olaintiff,  and  it  had  failed 


or  refused  to  repair  the  same  within  a  rea- 
sonable time,  or  unless  it  appeared  tbat  tbe 
defect  was  of  such  a  character  that  it  could 
not  have  been  remedied  by  the  plaintUI  if 
the  scales  had  been  returned  to  It  If  the 
scales,  when  sold,  were  not  reasonably  salted 
to  the  usee  intended,  or  if  the  plaintiff,  aft- 
er they  had  been  returned  to  it,  bad  failed 
or  refused  within  a  reasonable  time  to  repair 
a  defect  arising  af to:  the  sale,  or  if  such  de- 
fect was  of  such  a  character  that  it  could 
not  have  been  remedied,  the  defendants 
would  be  entitled  not  only  to  a  finding  on 
their  plea  of  failure  of  consideration,  so  far 
as  the  notes  sued  on  were  concerned,  but  also 
on  their  plea  of  recoupment,  at  least  to  the 
extent  of  the  amount  which  they  had  paid 
on  the  purchase  money.  See,  in  this  connec- 
tion, Cochran  v.  Jones,  85  Ga.  684,  11  S.  E. 
811.  The  charge  of  tbe  Judge  was  not  in  ex- 
act accord  with  what  is  above  laid  down, 
and,  as  the  motion  for  a  new  trial  contained 
a  ground  wlj^ch  a8sl£:ned  error  upon  specified 
portions  of  the  charge,— that  the  same  were 
not  adjusted  to  the  facts  of  the  case,— the 
court  erred  in  refusing  to  grant  a  new  trial. 

The  foregoing  disposes  of  all  questions 
made  by  the  main  biU  of  exceptions  that 
require  extended  notice.  The  court  orer- 
tuled  a  motion  to  strike  a  certain  portion  of 
the  defendants'  plea  which  set  forth  certain 
representations  which  bad  been  made  by  the 
agent  of  the  plaintiff  to  the  defendants  in 
regard  to  the  character  and  quality  of  the 
scales.  There  being  a  written  contract  be- 
tween the  parties,  which  In  terms  set  forth 
that  it  contained  all  of  the  stipulations  en- 
tered into  by  them,  the  defendants  cannot 
be  allowed  by  parol  to  add  to  or  vary  the 
terms  of  this  contract  If  the  representatiCHis 
of  the  agent  had  this  effect  the  portion  of 
plea  containing  them  should  have  been 
stricken.  If  the  representations  of  the  agent 
did  not  have  the  effect  of  adding  to  or  vary- 
ing the  contract,  that  portion  of  the  plea  con- 
taining them  should  have  been  stricken  as 
surplusage. 

2.  Complaint  to  made  In  the  croes-blll  of  ex- 
ceptions that  the  Judge  erred  in  charging  the 
Jury,  in  substance,  that  as  the  contract  was 
made  by  the  defendants  after  the  latent  de- 
fects were  discovered,  and  with  a  full  knowl- 
edge of  these  defects,  they  could  not  recover 
any  payments  made,  wheUier  the  machine 
was  worth  anything  or  not.  As  an  abstract 
proposition  of  law,  what  is  said  by  the  court 
is  probably  correct,  but  the  ctmiplaint  is  that 
the  charge  was  error  because  it  was  not 
adapted  to  the  facts  of  the  case.  The  de- 
fendant Bentley  testified  distinctly  that  he 
made  the  payments  upon  the  express  prom- 
ise of  the  attorney  of  the  plaintiff  that  he 
would  have  the  defects  in  tbe  scales  remov- 
ed. If  the  Jury  believed  that  this  was  true, 
and  also  believed  that  the  defects  In  the 
scales  were  of  such  a  character  that  they 
could  not  be  remedied,  the  defendants  would 
be  entitled  to  recover  on  their  plea  of  le- 
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coupnient  See,  In  this  connection,  Means 
y.  Subers,  115  Ga.  371.  41  S.  E.  633. 

3.  Attached  to  the  summons  In  the  jus- 
tice's court  were  copies  of  the  four  notes  sued 
on,  and  of  the  contract  which  was  referred 
to  In  the  notes,  and  made  a  part  of  the  same. 
A  motion  was  made  to  strike  the  contract  as 
an  exhibit  There  was  no  error  In  overrnllng 
this  motion.  The  contract  was  a  part  of 
each  note,  and  was  properly  exhibited  to  the 
^.ujumons.  There  was  no  error  in  refusing 
to  allow  the  defendants  to  amend  their  an- 
swer by  filing  what  was  characterized  by 
them  as  a  plea  of  non  est  factum.  This  plea 
was  defective  for  the  reason  that  It  did  not 
deny  the  execution  of  the  contract,  but,  on 
the  other  hand,  really  admitted  that  the 
same  had  been  executed  by  them.  Nor  was 
there  any  error  In  admitting  in  evidence  the 
contract,  without  requiring  the  plaintiff  to 
produce  the  subscribing  witness. 

Judgment  on  both  main  and  cross  bill  of 
exceptions  reyersed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness. 


WESTERN  &  A  R.  CO.  t.  HUNT. 
(Supreme  Court  of  Oeorgin.    Oct.  30,  1802.) 

NBW   TRIAI/-VERDICT-INSUFFICIBNCT    OF 
EVIDENCE. 

1.  Where  the  record  constrains  the  conclusion 
by  this  court  that  the  plaintifT's  own  evidence 
does  not  sustain  the  theory  set  up  in  her  dec- 
laration (that  for  the  defeudant  being  against 
this  theory),  this  court  must  hold  that  a  verdict 
rendered  in  her  favor  is  an  illegal  one,  and  re- 
verse the  judcraent  of  the  court  below  denying 
the  defendant's  motion  for  a  new  trial,  con- 
taining the  general  grounds. 

(Syllabus  by  the  Court) 

Error  fronr  superior  court  Gordon  county; 
A.  W  Plte,  Judge. 

Action  by  Etta  Htmt  against  the  Western 
&  Atlantic  Bailroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Payne  &  Tye  and  Starr  &  Erwln,  tat  plain- 
tiff in  arror.  W.  R.  Rankin  and  Cantrell  & 
Ramsaur,  for  defendant  In  error. 

ADAMS,  J.  Mrs.  Hunt  obtabied  against 
the  railroad  company  a  verdict  in  a  case  in 
wliicb  personal  Injuries  were  claimed.  The 
motion  for  a  new  trial  contained,  among 
others,  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  the  evidence,  and  a 
bill  of  exceptions  was  taken  to  the  judgment 
of  the  court  overruling  this  motion. 

We  are  constrained  to  reverse  the  judg- 
ment of  the  court  below  upon  the  ground 
tiiat  the  plaintiff's  evidence  did  not  sustain 
her  case,  particularly  In  the  light  of  the  great 
weight  of  testimony  Introduced  In  t>ehalf  of 
the  railroad  company.  We  fully  recognize 
that  questions  of  fact  are  for  the  jury,  and 
that  their  discretion  as  to  the  facts  is  a  wide 
one.  We  believe,  also,  that  they  are  better 
42  S.E.-«0 


judges  of  the  facts  than  are  courts,  and  we 
have  great  respect  for  theh:  verdicts.  They 
are  often  affirmed  in  cases  where  It  seems 
clear  to  the  members  of  the  appellate  court 
that.  If  they  had  lieen  in  the  Jury  box,  they 
would  have  rendered  a  different  verdict  We 
recognize,  also,  that  the  discretion  to  set 
aside  a  verdict  on  the  ground  that  it  is 
strongly  and  decidedly  against  the  weight  of 
the  evidence  is  reposed  by  law  In  the  presid- 
ing judge,  whose  opportunities  for  determin- 
ing this  question  are  necessarily  very  much 
better  than  those  of  this  court  At  the  same 
time,  this  discretion  is  a  legal,  and  not  an 
arbitrary,  one.  If,  under  any  reasonable 
view  of  the  evidence,  the  verdict  cannot  be 
sustained,  it  is  an  illegal  verdict,— as  com- 
pletely so  as  If  It  were  rendered  in  the  teeth 
of  a  positive  statute.  In  this  event  a  judg- 
ment of  reversal  does  not  mean  that  this 
com't  substitutes  its  opinion  for  tliat  of  the 
jury,  or  that  it  Invades  the  province  of  either 
the  jury  or  the  presiding  judge.  It  means 
only  that  in  the  opinion  of  the  court  the  pre- 
siding judge  has  not  made  a  legal  use  of  the 
discretion  placed  in  hhn  by  law.  In  section 
5477  of  the  Civil  Code  it  is  provided  that  "in 
any  case  when  the  verdict  of  the  jury  is 
found  contrary  to  the  evidence  and  the  prin- 
ciples of  justice  and  equity,  the  presiding 
judge  may  grant  a  new  trial  iKfore  another 
Jury."  Section  5482  provides  that  "the  pre- 
siding judge  may  exercise  a  sound  discretion 
in  granting  or  refusing  new  trials  in  cases 
where  the  verdict  may  be  decidedly  and 
strongly  against  the  weight  of  evidence,  al- 
though there  may  appear  to  be  some  slight 
evidence  in  favor  of  the  finding."  It  will  be 
seen  that  this  discretion  Is  placed  in  the  pre- 
siding judge,  who,  because  he  has  seen  the 
witnesses  and  their  manner  of  testifying,  and 
has  become  possessed  of  the  facts  in  the 
case  as  no  appellate  court  reading  a  record 
can  be,  has  a  much  better  opportunity  of  de- 
termining whether  or  not  a  verdict  ought  to 
be  sustained  than  that  enjoyed  by  this  court 
But  this  court  has  held  more  than  once  that 
this  discretion  Is  not  arbitrary,  but  Is  one  to 
be  exercised  according  to  legal  principles. 
A  case  must  be  an  exceptional  one  to  Justify 
the  interference,  and  this  court  will  not  In- 
terfere unless  the  record  requires  a  conclu- 
sion like  that  announced  in  the  headnote. 

The  declaration  of  the  plaintiff  proceeds 
upon  the  Idea  that  the  company's  agents, 
against  her  will,  forcibly  and  violently  re- 
moved her  from  a  moving  train,  in  recldess. 
If  not  in  wanton,  disregard  of  her  rights  and 
her  safety.  The  third  paragraph  of  the  peti- 
tion, after  setting  forth  tliat  just  before  the 
train  reached  the  station  of  the  plaintiff's 
destination,  she  arose  rapidly,  with  her  babe 
In  her  arms,  and  went  upon  the  platform  in 
order  to  alight  then  alleges:  "When  peti- 
tioner reached  the  platform,  the  train  had 
begun  to  move,  and  while  petitioner  stood  on 
the  steps,  not  feeling  safe  hi  stepping  off 
with  her  babe  In  her  arms  while  the  traUi 
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was  In  motloii,  the  conductor  and  another 
employ^  of  the  said  railroad  company  caught 
petitioner  and  pulled  her  off  the  steps  to  the 
ground  with  great  force."  The  fourth  para- 
graph alleges  that  her  Injinrles  were  "caused 
by  being  pulled  violently  to  the  ground  as 
aforesaid  by  the  conductor  and  other  em- 
ploy^,"  and  concludes  as  follows:  "All  of 
which  petitioner  charges  was  caused  by  the 
violent  manner  in  which  the  employes  of  de- 
fendant took  her  from  the  said  company's 
train."  The  sixth  and  most  important  para- 
graph of  the  petition  Is  the  only  one  that 
charges  negligence  upon  the  defendant  com- 
pany, or  mentions  negligence  in  any  way. 
This  paragraph  reads  as  follows:  "Petition- 
er further  charges  that  it  was  through  the 
wlllfnl  negligence  of  defendant's  employes 
that  the  train  was  started  before  she  was 
able  to  reach  the  door  of  the  car  and  alight 
therefrom,  and  that  her  injuries  resulted 
from  the  forcible  manner  with  which  they 
took  her  from  the  car  while  in  motion.  Pe- 
titioner charges  that  the  conduct  of  defend- 
ant's employes  In  putting  her  off  the  train 
was  aggravating,  both  In  act  and  Intention, 
and  that  she  Is  thereby  Injured  In  the  sum 
of  ten  thousand  dollars."  We  have  quoted 
aU  of  the  declaration,  as  It  appears  In  the 
record,  which  Illustrates  the  theory  upon 
which  the  plaintiff's  case  was  based.  No 
effort  was  made  to  show  that  It  was  through 
the  willful  negligence  of  any  employ^  that 
the  train  was  started.  At  most,  so  far  as 
this  feature  of  the  case  is  concerned,  the 
railroad  company  might  be  said  to  have 
started  Its  train  too  quickly  before  giving 
this  passenger  a  reasonable  opportunity  to 
alight  The  case,  however,  by  the  evidence 
and  by  the  argument  of  counsel  for  the  de- 
fendant In  error.  Is  predicated  upon  her  forci- 
ble removal.  Certainly  this  Is  the  theory  of 
the  declaration,  by  which  the  plaintiff  must 
stand  or  fall.  An  examination  of  the  evi- 
dence of  the  plaintiff  herself  shows  that  she 
(ailed  to  sustatai  this  theory.  It  must  be 
borne  In  mind  that  this  court  has  more  than 
once  ruled  that,  where  a  party  to  a  suit 
makes  statements  upon  the  stand  concerning 
bis  or  her  case  which  are  not  harmonious, 
that  one  must  be  taken  as  true  which  bears 
most  strongly  against  his  or  her  right  to  re- 
cover. Concerning  this  point  there  are  sev- 
en.1  statements.  The  plaintiff  below  says: 
"Train  had  started.  Conductor  took  one  arm, 
and  flagman  the  other,  and  pulled  me  off. 
Train  gave  a  lurch  when  I  got  to  the  door." 
Again:  "I  was  undecided  what  to  do,  when 
conductor  took  one  arm,  and  flagman  the 
other,  and  Jumped  me  to  the  gronnd  with 
my  baby."  In  another  place  she  states: 
"They  pulled  me  to  the  ground  with  a  great 
deal  of  force.  Having  my  baby,  I  couldn't 
well  prevent  the  shock.  I  came  down  with 
a  great  deal  of  force."  Immediately  after^ 
wards  she  says:  "I  had  to  steady  myself, 
I  Just  Jumped;  Just  gave  way  little;  fell 
aronnd."    The  truth  of  the  matter  is,  accord- 


ing to  her  testimony,  that  she  stood  upon 
the  steps  of  the  platform,  uncertain  whether 
to  alight  or  not  while  the  tratai  was  in  mo- 
tion, and  the  conductor  and  another  employ^ 
took  hold  of  her  and  "Jumped"  her  to  the 
gronnd.  It  is  not  a  case  of  her  forcible  re- 
moval, or  one  In  which,  against  her  will  and 
her  resistance,  she  was  pulled  violently  to 
the  ground.  Her  mother  and  two  other  ladr 
passengers  were  helped  to  the  ground  by  this 
•jame  conductor  and  train  hand  Jnst  before 
this  plalutlff.  The  mother  testified  concern- 
ing her  daughter:  "I  got  off  before  my 
daughter.  She  had  the  baby.  She  did  noc 
reach  the  ground  before  the  cars  began  to 
move,  and  she  stood  on  the  steps,  uncartain 
what  to  do.  She  was  assisted  by  the  con- 
ductor and  flagman.  The  conductor  took  her 
by  one  arm,  the  flagman  by  the  other,  and 
they  Jumped  her  from  the  steps  of  the  car. 
She  had  her  baby  in  her  arms  when  she  got 
off  the  car."  This  Is  all  the  testimony  from 
the  plaintiff's  mother  on  the  subject.  Ac- 
cording to  the  conductor,  whose  testimony 
showed  that  he  had  been  acting  In  this  ca- 
pacity for  more  than  32  years,  and  had  never 
before  had  any  trouble,  or  even  been  a  wit- 
ness In  a  case  against  the  railroad,  the  traii: 
hand  who  assisted  the  conductor,  and  the 
other  two  lady  passengers,  who  alighted  at 
the  same  time,  the  plaintiff  was  assisted  to 
the  ground  politely  and  genUy,  and  nothing 
happened  which  could  possibly  have  caused 
her  any  damage.  This  defense  of  the  rail- 
road company  was  supported  by  a  great  deal 
of  corroborative  evidence.  If  It  served  any 
useful  purpose.  It  could  be  shown  that  the 
testimony  adduced  by  the  plaintiff  in  rebuttal 
merely  corroborated  her  as  to  the  fact  that 
the  train  had  started  to  move  when  she  was 
on  the  steps.  It  Is  not  consistent  with  the 
theory  that  any  sort  of  violence,  mdeness. 
or  Improper  conduct  was  observed  towards 
her.  Recognizing,  however,  that  the  wide 
discretion  of  the  Jury  could  permit  them  to 
predicate  the  verdict  upon  the  testimony  of 
the  plaintiff  herself,  no  matter  how  great 
the  preponderance  on  the  other  side,  we  have 
been  careful  to  show  what  the  theory  of  the 
plaintiff's  declaration  Is,  and  her  own  evi- 
dence, whidi.  In  our  opinion,  does  not  sus- 
tain that  theory.  Reluctant  as  we  are  to  In- 
terfere, or  seem  to  Interfere,  with  the  discre- 
tion of  the  Jury  and  of  the  presiding  Judge, 
we  nevertheless  feel  bound  to  reverse  the 
Judgment  of  the  court  t>elow  denying  the  mo- 
tion for  a  new  trial.  This  renders  It  unnec- 
essary to  consider  the  exceptions  to  the 
charge  of  the  court  with  ref«?ence  to  the 
damages  recoverable.  It  appearing  from  the 
evidence  that  the  plaintiff  was  living  apart 
from  her  husband.  It  Is,  perhaps,  not  amiss 
to  say  that  we  do  not  discover  any  error  in 
this  charge  that  could  have  been  prejudicial 
to  the  defendant  company. 

Judgement  reversed.  All  {he  Justices  con- 
curring, except  LUMPKIN,  P.  J^  absent  on 
account  of  slcknere. 
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LOCKHART  V.  STATB. 

(Supreme  Court  of  Georgia.     Nov.  12,  1902.) 

INDECBNT  BXPOSURB-PUBUC  PLACE- 
INDICTMENT. 

1.  To  constitute  a  notorious  act  of  public  In- 
decency, witliin  the  meaning  of  Pen.  C!ode,  S 
300,  it  is  essential  that  the  act  should  have  been 
committed  at  a  time  when  and  in  a  place  where 
it  could  hare  been  seen  by  more  than  one  per- 
son. 

2.  An  indictment  charging  one  with  "publicly 
and  indecently  exposing  his  secret  or  prirate 
parts  of  bis  person"  in  the  preseuce  of  one 
named  individual,  but  which  fails  to  charge  that 
the  act  was  committed  at  a  place  where  it 
conld  hare  been  seen  by  more  than  one  person, 
should  have  been  quashed  on  a  demurrer  ralsiug 
this  objection. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  (Columbus;  J.  L. 
"Wlllisk  Judge. 

Barney  Lockhart  was  coaTlcted  of  crime, 
and  brings  error.    Reversed. 

A.  W.  Cozart,  S.  T.  Plnkston,  and  B.  J. 
Wyun,  for  plaintUF  In  error.  Peter  Freer, 
Sol.,  for  the  State. 

COBB.  J.  Barney  Lockhart  was  arraign- 
ed In  the  city  court  of  Columbus  upon  an  In- 
dictment charging  that  he  "on  the  9th  day  of 
July,  In  the  year  nineteen  hundred  and  two, 
in  the  county  aforesaid,  did  then  and  there, 
unlawfully  and  with  force  and  arms,  publicly 
and  Indecently  expose  his  secret  or  private 
parts  of  his  person  In  the  presence  of  one 
Mis.  B.  M.  Brtm:iage.  contrary  to  the  laws 
of  said  state,"  etc.  The  accused  demurred  to 
the  Indictment  upon  various  grounds,— among 
them  being  that  the  facts  alleged  did  not  con- 
stitute an  offense  against  the  laws  of  the 
state,  that  the  indictment  failed  to  allege 
that  the  act  of  Indecency  was  in  a  place 
where  It  might  have  been  seen  by  more  than 
one  persixi,  and  that  It  did  not  allege  that 
tbe  act  was  committed  In  a  public  place. 
The  Penal  Code  provides  that  "any  perscm 
who  shall  be  guilty  of  •  •  •  any  noto- 
rious act  of  public  indecoicy.  tending  to  de- 
bauch the  morals.  •  •  •  gtiall  be  guilty 
of  a  misdemeanor."  Pen.  Code,  i  390.  A 
person  Is  not  guilty  of  a  notorious  act  of 
public  indecency,  within  the  meaning  of  this 
statute,  unless  the  act  is  committed  at  a  place 
where  aud  at  a  time  when  more  than  one 
person  was  In  a  position  to  see  It  See  Mor- 
ris v.  State,  109  Ga.  351,  84  S.  B.  577.  It  is 
not  absolutely  essential  that  this  place  should 
be  a  public  road  or  street  but  it  is  at  least 
necessary  that  It  should  be  at  a  place  that 
is  for  the  time  being  t^en  to  a  portion  of  the 
public,  as  distinguished  from  a  private  room 
or  dwelling,  which  at  the  time  is  occupied 
by  the  Inmates  only.  But  no  matter  where 
the  place.  It  is  absolutely  essential,  not  that 
more  than  one  person  should  have  actually 
seen  the  exposure,  but  that  more  than  one 
person  was  in  a  position  where  it  would  hare 
been  possible  for  them  to  have  seen  It 
While  the  Indictment  charges  that  tbe  ao- 


cused  publicly  exposed  Us  private  parte  In 
the  presence  of  one  named  person,  it  does  nst 
allege  that  this  exposure  was  In  a  public 
place,  or  In  any  other  place  where  It  could 
have  been  seen  by  more  than  one  person. 
The  all^ation  of  the  indictment  is  that  it 
was  done  in  the  presence  of  one  person,  and 
this  was  not  a  sufficient  allegation  to  make 
out  the  offense.  The  accused  was  entitled 
to  an  Indictment  perfect  both  in  form  and 
substance.  If  he  called  for  it  at  the  proper 
time  and  In  the  proper  way.  He  called  for  it 
before  arraignment  and  by  a  special  demur- 
rer. The  demurrer  so  filed  was  well  taken, 
and  the  court  erred  In  overruling  It  See 
Adklns  T.  State.  103  Ga.  6,  29  S.  B.  432,  and 
cases  cited. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN.  P.  J.,  absent  on 
account  of  sickness,  and  CAMDLBR.  J.,  not 
presiding. 


WALKER  V.  STATB. 
(Supreme  Court  of  Georgia.    Nov,  12,  1002.) 

HOMICIDE— TRIAli—BTATBJMBNT— OP  ACCTJSHD- 
CH08S-EXAMINATI0N— INSTRUCTIONS 
—POSTPONEMENT. 

1.  In  making  a  statement  the  accused  is  not 
under  examination  as  a  witness,  and  his  coun- 
sel has  no  right  to  ask  him  questions.  If,  In 
continuing  bis  statement  the  prisoner  refers  to 
the  subject-matter  of  a  suggestion  or  question 
wliich  his  counsel  has  made,  and  prior  to  such 
reference  the  accused  has  been  notified  by  the 
judge  that  if  he  answered  the  suggestion  or 
question  lie  would  subject  himself  to  cross-ex- 
amination, he  is  not  even  then  lawfully  subject 
to  such  examination.  The  right  to  make  such 
a  statement  as  he  may  deem  appropriate  is  by 
law  given  to  a  prisoner  on  trial,  and,  unless  1m 
consents  thereto,  he  cannot  be  compelled  to  an- 
swer questions  ou  cross-examination. 

2.  The  manner  of  conducting  a  trial  of  one 
charged  with  a  criminal  offense  is  largely  with- 
in the  discretion  of  the  judge  presiding,  and 
when,  after  the  evidence  of  both  sides  has  been 
closed,  the  trial  judge  suspends  the  progress  of 
the  trial  for  a  limited  time,  for  the  purpose  of 
procuring  the  attendance  of  an  important  wit- 
ness, such  discretion  is  not  abused. 

3.  No  evidence  appears  in  the  record  which 
authorized  a  charge  in  relation  to  threats. 

4.  The  evidence  was  snfBcient  to  authorise 
the  judge  to  instruct  the  jury  as  to  the  law  ot 
conspmicy. 

6.  When  it  appeared  on  a  trial  for  murder 
that  the  deceased  was  shot  and  wounded  by  ths 
defendant  using  a  shotgun,  and  anoth»  per- 
son, using  a  pistol;  that  one  of  the  wounds  in- 
flicted by  the  pistol  was  certainly  mortal,  and 
probably  one  or  more  of  the  wounds  inflicted  by 
the  shotgun  were  so, — a  charge  to  the  effect 
that  if  the  jury  should  believe  that  no  con- 
spiracy existed  lietween  the  parties  doing  the 
snooting,  yet,  if  they  should  believe  that  tlio 
defendant  inflicted  ou  the  deceased  a  wound 
that  would  have  produced  death,  they  were  aa- 
thorlzed  to  convict  the  defendant,  provided  the 
other  elements  of  murder  existed  when  he  shot 
was  error,  (a)  To  sustain  a  conviction  of  mur- 
der in  such  a  case,  the  evidence  must  be  such  as 
to  authorize  the  jury  to  find  that  death  ensued 
as  the  result  of  the  act  of  the  defendant  on 
trial. 

(Syllabus  by  the  Court.) 

T  L  8m  Criminal  Law,  vol.  14.  OeaL  Die.  i  lOt. 
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Error  from  superior  court,  Sumter  county; 
B.  A.  Llttiejohn,  Judge. 
Pomp  Walker  was  couTlcted  of  mmder, 

and  brings  error.    Reversed. 

Blalock  &  Cobb,  for  plaintiff  In  error.  J. 
A.  Ansley,  Jr.,  F.  A.  Hooper,  SoL  Gen.,  and 
Boykln  Wright,  Atty.  Gen.,  for  tbe  State. 

LITTLE,  J.  Walker,  together  with  one 
Jones,  was  Jointly  indicted  for  the  murder 
of  Holton.  Walker  was  separately  placed 
CD  trial,  and  conTlcted.  He  submitted  a  mo- 
tion for  a  new  trial,  whidi  being  overruled, 
he  excepted.  We  reverse  tbe  judgment  of 
the  court  below  overruling  the  motion  for 
a  new  trial  on  the  ground  that  the  evidence, 
as  It  appears  In  the  record,  does  not  show 
beyond  a  reasonable  doubt  that  the  accused 
was  guilty  of  the  offense  as  charged,  and  be- 
cause of  certain  rulings  made  by  the  trial 
Judge,  which  will  be  hereafter  considered. 
It  is  not,  we  think,  necessary  to  set  out  the 
evidence  upon  which  the  state  relies  to  sup- 
port the  conviction.  It  may  not  be  amiss, 
however,  to  remark  that  the  brief  sets  out 
the  evidence  in  such  a  confused  and  discon- 
nected manner  as  to  make  it  a  work  of  great 
difficulty  to  determine  what  has  or  has  not 
been  proven.  If  any  attempt  was  made  to 
put  the  evidence  in  narrative  form,  we  must 
■ay  that  it  was  not  very  successful.  It  will 
be  aufflclent,  however,  In  reference  to  tbe  evi- 
dence, to  say  that  enough  may  be  gathered 
from  the  brief  to  ahow  that  the  Jury  were 
authorized  to  find  that  the  plaintiff  In  error 
shot  the  deceeaed,  without  excuse,  with  a 
gun.  It  does  not  at  all  show  that  he  shot 
him  with  a  pistol,  nor  does  it  satisfactorily 
appear  that  the  deceased  died  from  the  ef- 
fects of  tbe  wounds  inflicted  by  the  accused. 

1.  The  first  and  second  grounds  of  the 
amended  motion  will  be  considered  together. 
It  appears  tliat  during  the  trial,  and  while 
the  accused  was  making  his  statement  to  the 
Jury,  his  couns^,  addressing  the  court,  said 
that  he  wonld  like  to  direct  the  mind  of  the 
accused  to  a  particular  fact,  and  let  him 
«xplalu  it  In  response  to  this  request,  the 
court  informed  counsel  that  the  latter  could 
ask  questions  of  the  accused  under  the  rule. 
If  he  desired.  CJounsel  then  replied  that  he 
did  not  desire  to  do  so,  but  wished  to  direct 
the  attention  of  the  accused  to  a  certain  mat- 
ter, and  let  Mm  explain  that.  The  trial 
Judge  then  directed  the  prisoner  not  to  an- 
swer that  question  (suggested  by  counsel), 
and  stated  that  If  he  did  he  would  subject 
himself  to  croes-ezamination.  Counsel  then, 
addressing  the  prisoner,  remarked.  If  there 
was  anything  else  that  he  desired  to  state, 
to  do  so;  if  not,  to  come  down.  The  prisoner 
then  referred  to  the  subject  previously  sug- 
gested by  counsel  to  the  court,  and  explained 
the  matter  to  which  his  attention  had  been 
thus  directed.  The  solicitor  general  then  In- 
sisted that  reference  to  that  subject  subject- 
ed the  prisoner  to  cross-examination,  and  the 


oonrt  so  mled.  His  oonnsel  objected  to  a 
cross-examination,  which  objection  was  ove^ 
mled,  because  the  prisoner  had  answered  tlie 
qaestlon  suggested  by  his  counseL  Tbe 
conrt  then  permitted  tbe  prisoner  to  be  cross- 
examined  by  the  sollcltw  gaieraL  Tbe  bill 
of  excepUona  assigns  as  error  the  refusal  of 
the  court  to  allow  defendant's  counsel  to  di- 
rect the  mind  of  the  prisoner  to  the  subject 
about  which  he  had  neglected  to  make  a 
statement,  and  also  to  the  ruling  of  tbe  court 
which  allowed  the  prisoner  to  be  cross-exam- 
ined. It  was  said  by  Judge  Bleckley,  in  de- 
livering the  opinion  in  Brown  v.  State,  58 
On.  212:  "In  making  his  own  statement  to 
tbe  oonrt  and  Jury,  the  prisons:  is  not  un- 
der examination,  and  his  counsel  bas  no 
right  to  ask  him  questions.  Doubtless  the 
court  might,  at  the  prisoner's  request,  per- 
mit questions  to  be  put  to  him,  as  matter  of 
dlscretton."  See,  also,  to  the  same  effect. 
Echols  V.  State,  109  Oa.  608,  S4  S.  B.  108& 
The  ruling  In  the  Brown  Case,  supra,  was 
made  because  of -the  fact  that  wlille  Brown 
was  making  his  statement  his  counsel  pro- 
posed to  examine  him;  and  tbe  Judge  not 
only  refused  to  allow  this  to  be  done,  but 
also  declined  to  hear  tfrom  counsel  as  to 
the  question  which  it  was  desired  to  ask  the 
prisoner;  and  we  entirely  agree  in  the  view 
expressed  by  Judge  Bleckley,  that  counsel 
had  no  right  to  ask  the  accused  questions  hi 
relation  either  to  matters  stated  or  any  not 
•tated.  The  privilege  which  the  law  gives 
a  prisoner  to  make  a  statement  Is  a  much- 
abused  <me.  This  riglit  was  granted  in  the 
interest  of  truth  and  Justice,  but  it  extends 
no  further  than  to  permit  the  prisoner  him- 
self to  make  to  the  comt  and  Jury  Just  such 
a  statement  as  be  deems  proper  in  his  de- 
fense. The  statement  which  the  law  recog- 
nizes is  not  evidence,  and  should  consist  only 
of  Jnst  such  things  in  relaticm  to  his  case  as 
tbe  prisoner  himself  wishes  to  say.  The 
statement  to  be  made,  and  as  made,  must  be 
that  of  the  prisoner.  In  the  case  of  Bobin- 
son  T.  State,  82  Oa.  SS6,  9  S.  B.  628,  It  ap- 
peared that  on  the  trial,  after  the  conclusion 
of  the  statement  made  by  the  accused,  the 
trial  judge  asked  of  the  prisoner  whether  he 
meant  to  deny  the  testimony  of  the  witness- 
es. This  court  ruled  that  such  Interrogation 
was  Improper,  and,  referring  to  the  matter 
in  the  opinion  which  he  delivered  in  that 
case.  Chief  Justice  Bleckley  said:  "It  cei> 
tainly  was  Irregular  to  Interrogate  Henry 
Goldsmith,  after  he  bad  concluded  his  state- 
ment, by  asking  him  whether  he  meant  to 
deny  tbe  testimony  of  the  witnesses;  but 
the  court  explains  that  this  was  done  for 
the  purpose  of  calling  attention  to  an  omis- 
sion in  the  statement  and  with  a  purpose  al- 
together friendly.  The  motive  was  a  kind 
one.  Nevertheless  tiie  act  was  not  well-ad- 
vised, and  we  cannot  approve  it"  We  have, 
then,  two  propositions  expressly  mled  by 
this  court:  First  that  bis  counsel  has  no 
right  to  ask  questions  of  the  prisoner  while 
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lie  is  making  his  statemenit,  In  relation  to 
the  same;  second,  that  the  trial  Judge  him- 
self cannot  do  so.  While  counsel,  as  thus 
shown,  has  no  right  to  ask  the  accused  que»- 
tloDfl,  nor  to  make  snggesUons  to  him,  in  re- 
lation to  the  matter  of  his  statement,  this 
court,  In  a  later  case  (Blchols  v.  State,  supra), 
ruled  that  it  "wus  in  the  discretion  of  the 
Judge  to  allow  either  to  be  done.  In  the 
present  case  the  Judge,  in  the  exercise  of  his 
discretion,  refused  to  allow  the  desired  sug- 
gestion to  be  made.  In  doing  so  he  did  not 
abuse  his  discretion.  In  ovemiling  the  mo- 
tion for  a  new  trial,  bis  honor  who  itreslded 
in  the  court  below  places  his  ruling  by  which 
he  allowed  cross-examination  on  the  Idea 
that  the  prisoner  had  been  Instructed  by  the 
court  that,  if  he  answered  the  question  or 
suggestion  made  by  counsel,  It  would  subject 
him  to  cross-examination,  and  that,  as  the 
prisoner  did  answer  the  Question  or  sugges- 
tion, be  was  thus  lawfully  subjected  to  a 
cross-examination.  We  cannot  agree  in  this 
view.  We  know  of  no  rule  of  law  or  prac- 
tice which  sanctions  It.  The  statute  express- 
ly declares  that  the  prisoner  shall  not  be  com- 
pelled to  answer  questions  on  cross-CTSinlnn- 
tion,  should  be  think  propor  to  decline  to 
answer  them.  Furthermore,  so  long  as  the 
prisoner  confines  bis  statement  to  matters  con- 
nected with  bis  defense,  he  has  the  right  to 
refer  to  any  particular  phase  of  It,  and  this 
he  may  do  without  let  or  hindrance.  While 
counsel  has  no  right  to  make  suggestions  to 
him,  or  to  put  any  question  to  him,  If  he  do 
fk>,  even  while  out  of  order,  the  prisoner  may 
lawfully  incorporate  In  his  statement  any 
matter  which  involves  the  subject  of  the  sug- 
gestion or  question,  without  placing  himself 
at  any  disadvantage,  because  his  right  to 
mak<)  such  a  statement  as  he  may  deem  prop- 
er Is  unqualified.  It  does  not  appear  In  this 
case  that  the  prisoner  consented  to  be  cross- 
examined.  His  counsel  objected  to  it,  and 
when  the  court  ruled  that  by  answering  the 
suggestion  of  question  of  his  counsel  the 
prisoner  hks  subjected  himself  to  cross-exam- 
ination, under  which  ruling  the  prisoner  was 
cross-examined,  he  committed  an  error  which 
required  the  grant  of  a  new  trial. 

2.  It  is  insisted  that  the  trial  Judge  erred, 
after  both  the  state  and  the  defendant  had 
closed,  in  allowing  the  case  to  be  suspended, 
on  the  application  of  the  solicitor  general, 
for  the  puipose  of  sending  for  a  witness; 
the  defendant  at  the  time  objecting  to  such 
suspension.  To  this  ground  of  the  motion 
the  presiding  Judge  attaches  an  explanatory 
note  to  the  effect  that  on  satisfactory  proof 
submitted  to  the  court  of  the  existence  of 
the  witness,  the  importance  of  his  testimony, 
and  that  the  solicitor  general  had.  Just  heard 
.of  the  same,  he  suspended  the  trial  from 
11:45  a.  m.  to  3:10  p.  m.  In  order  to  secure 
the  presence  of  the  wltaess.  We  find  no  er- 
ror in  this.  The  manner  of  conducting  a 
trial  Is  largely  in  the  discretion  of  the  Judge 
presiding,  and  that  discretion  was  not  abused 


by  a  suspension  of  the  trial  for  the  limited 
time  named  for  the  purpose  of  procuring  the 
evidence  of  an  important  witness.  On  the 
contrary,  such  a  suspension  seems  to  have 
been  in  the  furtherance  of  Justice. 

3.  An  examination  of  the  evidence  fails  to 
disclose  that  any  witness  testified  as  to 
threats  made  on  the  part  of  the  accused 
against  the  deceased,  and  for  that  reason 
It  was  error  on  the  part  of  the  trial  Judge 
to  charge  the  Jury  in  relation  to  threats. 

4.  Complaint  Is  made  that  the  court  erred 
In  charging  the  Jury  In  relation  to  the  law 
of  conspiracy.  The  accused,  with  one  Jones, 
was  Jointly  indicted,  and  the  charge  objected 
to  appears  to  be  a  full  and  accurate  presen- 
tation of  the  law  in  relation  to  the  liability 
of  one  of  two  conspirators  for  the  acts  of  the 
other.  There  can  be  no  objection  to  the  mat- 
ter of  the  charge,  and,  on  a  review  of  the 
evidence,  we  find  there  was  evidence  which 
tended  to  some  extent,  at  least,  to  show  that 
the  accused  and  Jones  had  entered  Into  a 
conspiracy  to  kill  deceased. 

5.  It  is  claimed  that  the  court  erred  in  in- 
structing the  Jury  as  follows:  "After  going 
through  the  evidence.  If  you  should  have  a 
reasonable  doubt  on  your  mind  that  any  con- 
spiracy existed  between  these  parties.  Pomp 
Walker  and  Eli  Jones,  to  take  the  life  of  this 
deceased.  Tom  Holton,  yet  If  you  should  be- 
lieve from  the  evidence  that  wounds  were  In- 
flicted upon  the  deceased  by  Bll  Jones,  and 
that  the  defendant  In  this  case  inflicted  a 
mortal  wound  on  Tom  Holton,— a  wound  that 
would  have  produced  death, — ^then  yon  would 
be  authorized  to  return  a  verdict  finding  the 
defendant  guilty  of  murder,  provided  you 
bellevu  that  all  the  other  elements  of  mur- 
der existed  about  which  1  have  charged  you." 
When  fairly  construed,  we  think  this  por 
tlon  of  the  charge  might  be  understood  to 
have  this  meaning:  That  if  both  Jones  and 
the  accused  Inflicted  wounds  on  the  person 
of  the  deceased,  and  the  wounds  Inflicted  by 
the  accused  would  have  resulted  In  deatli, 
then  the  accused  could  be  lawfully  convict- 
ed, although,  as  a  matter  of  fact,  the  wound 
Inflicted  by  Jones  may  have  been  the  imme- 
diate cause  of  the  death.  So  construed,  this 
charge  was  error.  The  state  charged  that 
Walker  was  guilty  of.  murder  in  killing  Hol- 
ton. It  was  therefore  Incumbent  upon  the 
state,  before  a  conviction  for  any  grade  of 
homicide  could  have  been  had,  to  prove  not 
only  that  the  deceased  was  killed,  but  that 
be  died  from  the  effects  of  a  wound  In- 
flicted by  the  accused.  Mr.  Kerr,  In  his  trea- 
tise on  the  JjBlw  of  Homicide  (section  SI), 
on  authority,  lays  down  the  following  propo- 
sitions: "Where  the  defendant  Inflicts  a  fatal 
blow,  he  cannot  escape  liability  for  his  wrong- 
ful act  from  the  fact  that  other  blows  were 
subsequently  inflicted  by  other  persons  which 
hastened  the  death.  But  If  one  Inflicts  a 
mortal  wound,  and,  before  death  ensues,  an- 
other kills  the  same  person  by  an  independent 
act,  without  concert  or  procurement  of  the 
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one  who  caused  his  first  wound,  the  first 
person  cannot  be  convicted  of  murder,"  etc 
Mr.  Wharton,  In  volume  1  of  his  Criminal 
Law  (section  153),  says:  "When,  after  a 
wound,  a  new  and  independent  causation  In- 
tervenes, producing  death,  this  relieves  par- 
ties to  whom  such  new  causation  is  not  im- 
putable." And  again.  In  the  same  volume 
(section  300a):  "The  death  must  be  traced  to 
the  blow  charged  to  the  defendant"  "It  has 
been  ruled  that  if  a  person  receives  «  wound 
willfully  Inflicted  by  another,  which  might 
cause  death,  and  death  actually  follows,  the 
burden  is  on  him  who  inflicted  it  to  show  that 
It  did  not  cause  the  death."  Hughes,  Cr. 
Law  &  Proc.  {  87.  The  converse  of  this 
proposition  must  lie  true;  tluit  isb  if  the  per- 
son Inflicting  such  wound  In  fact  shows  that 
It  did  not  cause  the  death,— as,  for  instance, 
by  showing  that  death  actually  occurred  in 
consequence  of  a  wound  inflicted  by  another, 
—he  meets  this  burden,  and  cannot  be  con- 
victed. It  is,  however,  unnecessary  to  cite 
authorities  to  support  this  proposition.  Of 
course,  in  the  case  of  a  proven  conspiracy, 
one  may  be  found  guilty,  while  another  in- 
flicted the  wound  which  caused  death.  But 
In  an  individual  case,  one  cannot  be  law- 
fully convicted  of  murder  when  it  is  shown 
that  the  deceased  really  died  from  another 
and  a  distinct  wound,  inflicted  by  a  different 
person.  We,  of  course,  are  not  to  be  under- 
stood as  saying  that  the  evidence  in  this  case 
sliows  that  the  deceased  did  not  die  from  tlis 
wound  inflicted  by  the  accused.  That  is  a 
question  for  legitimate  determination  by  a 
Jury.  We  are  intending  only  to  meet  the 
proposition  involved  in  the  instruction  to  the 
jury  under  consideration.  That  instruction 
contains  the  proposition  that,  if  the  accused 
inflicted  on  the  person  of  the  deceased  a 
wound  that  would  have  produced  death,  the 
Jury  would  be  authorized  to  return  a  verdict 
of  guilty.  If  the  other  elements  of  murder 
ejLlsted.  The  charge  was  error.  The  Jury 
could  not  have  lawfully  convicted  the  accused 
of  murder,  if  he  was  acting  hudependently 
when  he  inflicted  the  wound,  unless  they 
could  find  from  the  evidence  that  the  wound 
inflicted  was  the  cause  of  death. 

.Tudgmcnt  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  OANDLEB,  J.,  not 
presiding.  . 


PAULK  T.  STATE. 
(Supreme  Court  of  Geori^    Nov.  12,  1902.) 

CRIMINAL  X^W— REVIETW— HANSLATTQHTBR. 

1.  It  does  not  appear  that  the  trial  judge  com- 
mitted any  error  for  the  cause*  assigned  in  the 
special  grouuds  of  tlie  motion  for  a  new  trial. 

2.  The  fiuding  by  the  jury  that  the  accused 
was  ^ilty  of  the  offeuae  of  voluntary  man- 
slaughter was  fully  authorized  by  the  evidence. 
Therefore  the  trial  Judge  committed  no  error 
ia  overrnling  the  moBou  for  a  new  trial. 

(Syllabns  by  the  Court) 


Error  from  superior  eonrt,  CoSM  count;; 
Jos.  W.  Bennet  Judge. 

Dennis  Paullc  was  convicted  of  volontaiy 
manslaughter,  and  brings  error.    Affirmed. 

E.  D.  Graham  and  Leon  A.  Wilson,  for 
pijiinHfr  In  emn:.  Jolm  W.  Bennett,  SoL 
Oen.,  and  Qulnoey  ft  McDonald,  for  the 
State. 

PBB  CURIAM.    Jndgment  affirmed. 

LUMPKIN.  P.  J.,  absent  on  account  of  rick- 
aod  OANDLEB,  J.,  not  presidlnc. 


ODLLT  T.  8TATB. 
(Supreme  Court  of  Georgia.    Nov.  12,  1902.) 

BtOAMY— mDICTMSNT— FORMKR     ACQinTTAI/- 
HVIDHNCB-OEKBRAL  OBJBCTION. 

1.  An  acquittal  under  an  indictment  (Aarging 
that  the  accused  committed  binmy  by  contract- 
ing an  unlawful  marriage  with  "GoBsIe  Shiug- 
ler"  will  not  be  a  bar  to  a  prosecution  subse- 
quently instituted  under  an  indictment  charging 
that  on  the  same  date  as  that  named  in  the 
first  indictment  the  accused  committed  bigamy 
by  coiitracting  an  unlawful  marriage  with 
"Bessie  Shlngler,**  especially  when  It  appears 
that  at  the  time  npon  which  the  marriages 
were  alleged  to  have  taken  place,  there  were  io 
life  persons  answering  to  the  names  both  of 
Gussie  and  Bessie  Shlngler.  The  above  is  true 
notwithstanding  it  appears  that  the  witness  who 
testified  before  the  grand  inry  by  mistake  gave 
the  name  of  Oussie  Shlngler  wh«i  he  Intended 
to  give  that  of  Bessie,  and  that  the  name  of 
Gussie  was  Inserted  in  the  indictment  under  a 
misapprehension  growing  out  of  this  mistake  of 
the  witness;  there  having  been  bnt  one  mar- 
riage, and  it  having  been  in  fact  contracted 
with  Bessie,  and  not  Gussie. 

2.  Where  objection  is  made  to  specified  evi- 
dence as  a  whole,  part  of  which  is  admissible 
and  part  iuadmiasibie,  and  the  objection  does 
not  point  out  the  objectionable  poi-tiou,  there  is 
no  error  in  admitting  the  entire  evidence. 

(Syllabns  by  the  Court.) 

Error  from  superior  court  Decatnr  county; 
W.  N.  Speuce,  Judge. 

B.  C.  Gully,  alias  C.  B.  Bridges,  was  con- 
victed of  bigamy,  and  brings  error.  Affirm- 
ed. 

W.  D.  Sheffield,  by  J.  D.  Harrison,  for 
plaintiff  in  ervac.  W.  E.  Wooten,  SoL  Gen., 
by  R.  B.  Arnold  and  Donalson  ft  Fleming, 
for  the  State. 


COBB,  J.  R.  C.  Gnlly,  sometimes  known 
as  C.  R.  Bridges,  was  placed  upon  trial,  char- 
ged with  the  offense  of  Ugamy;  the  Indict- 
ment charging  that  on  November  7,  1901,  the 
accused  married  one  Bessie  Shlngler;  Ills 
lawfnl  wife,  Annie  Bridges,  being  then  In 
life,  which  fact  was  known  to  him.  The  ac- 
cused filed  a  special  plea  setting  np  that  at 
a  previous-  term  an  indictment  had  been 
preferred  ag«inst  him,  charging  him  with 
the  offense  of  bigamy,  in  that  on  November 
7,  1901,  he  had  married  one  Gnssle  Shlngler, 
— ^is  lawful  wife,  Annie  Bridges,  being  then 

f  1.  Sm  Criminal  Law,  v«L  14,  Ont.  Die.  I  UR- 
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in  life,  which  fact  was  known  to  him;  that 
be  was  arraigned  on  this  Indictment,  and 
pleaded  "Xot  guUty";  and  that  the  trial  re- 
Eiilted  In  a  verdict  of  acquittal;  a  copy  of 
the  proceedlnga  being  attadied  to  the  plea. 
It  was  alleged  that  the  offense  charged  In 
the  Indictment  In  the  present  case  is  the 
same  as  that, charged  In  the  indictment  up- 
on which  the  accnsed  was  previously  Indict- 
ed; that  the  present  Indictment  charges 
identically  the  same  and  only  the  offense 
charged  In  the  former  Indictment;  that.  In 
order  to  convict  upon  the  present  charge.  It 
would  be  necessary  to  introduce  the  same  . 
■evidence,  without  any  additional  facta,  as 
was  produced  upon  the  trial  under  the  for- 
mer Indictment;  that  the  finding  of  the  Jury 
at  the  former  trial  was  upon  the  same  evi- 
dence and  Issue  that  would  be  bad  and  made 
lu  the  present  case,  and  none  other;  that 
while  the  former  Indictment  charged  that  the 
accused  committed  the  offense  of  bigamy  by 
marrying  Onssle  Shlngler,  and  the  present 
Indictmrait  alleges  that  he  committed  the 
off«ase  by  marrying  Bessie  Shlngler,  still 
both  indictments  relate  to  the  same  unlaw- 
ful mairtage,  and  both  allege  the  same  date 
upon  which  the  marriage  took  place;  the 
only  dlffer«ice  in  the  allegations  In  the  two 
Indictments  being  in  the  name  of  the  person 
with  whom  the  marriage  was  alleged  to  have 
been  contracted.  It  appeared  from  the  evi- 
dence that  there  were  two  Shlngler  sist«s, 
one  named  Gussle  and  the  other  Bessie; 
that  no  marriage  had  taken  place  between 
Oassie  and  the  accused,  she  hers^  being 
married  to  another  on  the  date  she  was  al- 
leged in  the  indictment  to  have  been  mar- 
ried to  the  accused;  and  that  the  only  unlaw- 
ful marriage  contracted  by  him  was  the  one 
with  Bessie  Shlngler.  The  name  of  Gussle 
appeared  in  the  first  Indictment  as  the  result 
of  a  mistake  made  by  a  witness  who  testified 
before  the  grand  Jury,  the  witness  Intending 
to  give  the  name  of  Bessie  Instead  of  that  of 
Gussle.  The  accused  entered  a  plea  of  not 
guilty  upon  the  indictment,  and  the  issue 
raised  by  this  plea  and  that  raised  by  the 
special  plea  were  submitted  to  the  same  Jury, 
by  whom  a  verdict  was  returned  finding  the 
accused  guilty;  thus,  In  effect,  finding 
against  the  special  plea.  The  accused  filed 
a  motion  for  a  new  trial  upon  various 
groundSL  The  motion  was  overruled,  end 
he  excepted.  The  only  grounds  of  the  motion 
which  were  insisted  oo  in  this  court  were 
those  which  alleged,  in  substance,  that  the 
verdict,  ao  far  as  it  amounted  to  a  finding 
against  the  special  plea,  was  contrary  to  evl- 
dence^  and  one  ground  which  assigned  error 
upon  the  admission  of  certain  testimony. 
1.  It  is  contended  that  under  the  evidence 
the  Jury  should  have  found  in  favor  of  the 
special  plea  setting  np  former  acquittal,  for 
the  reason  that  the  offense  Involved  in  the 
present  case  was  the  same  as  that  for  which 
the  accused  had  been  placed  on  trial  and  ac- 
quitted.   To  entitle  the  accused  to  plead  suc- 


cessfully former  acquittal,  the  offenses  char- 
ged in  the  two  prosecutions  must  have  been 
the  same  in  law  and  in  fact;  and,  wtiile 
there  is  no  infallible  test  that  can  be  applied 
in  all  cases  for  determining  the  Identity  of 
the  otteaaea  charged  in  the  different  indict- 
ments. It  has  been  said  that  it  is  a  rule  of 
almost  universal  application  that  if  the  facts 
required  to  support  the  second  indictment 
would  have  been  sufficient,  if  proved,  to  inro- 
cure  a  conviction  under  the  first  indictment, 
the  offmses  are  IdeuticaL  See  17  Am.  ft 
Eng.  Enc.  Law  (2d  Ed.)  506,  597.  See,  also, 
1  Archb.  Cr.  Proc.  &  PI.  (8th  Ed.)  top  page 
341.  The  rule  above  referred  to  is  that 
which  is  sometimes  called  the  "same  evi- 
dence test"  There  is  also  another  rule  which 
declares  that  if  the  prosecution  under  the 
second  indictment  involves  the  same  transac- 
tion which  was  referred  to  in  the  tormee  in- 
dictment, and  it  was  or  might  have  properly 
been  the  subject  of  investigation  under  that 
indictment,  an  acquittal  or  conviction  under 
the  former  indictment  would  be  a  bar  to  a 
prosecution  under  the  last  indictment.  Tills 
rule  Is  sometimes  called  the  "same  transac- 
tion test"  The  latter  rule  has  been  the  ona 
adopted  and  generally  followed  In  this  state. 
In  Roberts  v.  State,  14  Qa.  8,  Judge  Stames, 
after  stating  that  there  seemed  to  be  some 
difficulty  about  applying  in  all  cases  the  rule 
known  as  the  "same  evidence  test,"  says: 
"To  avoid  any  confusion  on  this  subject, 
we  adopt  the  rule  as  it  is  otherwise  m<ve 
generally,  and  perhai»  more  accurately,  ex- 
pressed, viz.,  that  the  plea  of  autrefois  ac- 
quit or  convict  is  sufficient  whenever  the 
proof  shows  the  second  case  to  be  the  same 
transaction  with  the  first"  The  rule  thus 
laid  down  was  applied  in  the  following  cas- 
es: Holt  V.  State,  38  Ga.  187;  Jones  v.  State, 
65  Ga.  ^5;  Buhler  t.  State,  64  G«.  604; 
Goode  T.  State,  70  G«.  752;  Knight  T.  State^ 
73  Ga.  804;  Knox  v.  State,  88  Ga.  269,  IS 
S.  E.  308.  See,  also,  In  this  connection,  Crock- 
er V.  State,  47  Ga.  668;  Johnson  v.  State,  66 
Ga.  »4  (2);  Craig  v.  State,  108  Ga.  776,  88 
S.  E.  653;  McWiUlams  v.  State,  110  Ga.  290, 
84  &  E.  1016. 

If  the  two  prosecutions  really  Involve  the 
same  transaction,  the  fact  that  the  offense 
charged  in  the  second  indictment  is  by  name 
a  different  offense  from  that  which  is  spt 
forth  hi  the  first  does  not  prevent  a  Judg- 
ment under  the  first  from  being  a  bar  to  the 
second  prosecution.  Holt  v.  State,  supra. 
On  the  other  hand.  If  the  two  offenses  are 
nominally  the  same,  but  are  substantially 
different  a  Judgment  in  one  will  not  be  a 
bar  to  a  prosecuticw  in  the  other.  Brown  v. 
State,  86  Ga.  713,  11  S.  E.  831  (3).  It  has 
also  been  held  that  where  a  person  has  been 
put  in  Jeopardy  of  a  conviction  of  an  offense 
which  Is  a  necessary  element  in,  and  consti- 
tutes an  essential  part  of,  another  offense, 
such  Jeopardy  is  a  bar  to  a  subsequent  prose- 
cution for  the  latter  offense,  if  founded  upon 
the  same  act   Bell  v.  State,  103  Ga.  397,  30  S. 
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£.  294.  68  Am.  St.  Uep.  102.  See,  also,  Copen- 
haven  v.  State,  15  Ga.  264;  Fat  v.  State,  116 
Ga.  92,  42  S.  El  389.  In  Blair  t.  State,  81 
Ga.  629,  7  S.  E.  855,  It  was  held  that  the  true 
rule  Is,  if  the  evidence  required  to  convict 
under  the  first  Indictment  vrould  not  be  Buffl- 
clent  to  convict  under  the  second  Indictment, 
but  proof  of  additional  facts  would  be  neces- 
sary to  complete  the  offense  charged  in  the 
second  Indictment,  the  former  conviction  or 
acquittal  could  not  be  pleaded  In  bar  of  the 
second.  In  that  case  a  conviction  for  selling 
liquor  without  a  license  was  upheld,  not- 
withstanding the  accused  had  been  convicted 
on  another  indictment  of  selling  liquor  to  a 
minor;  the  two  cases  involving  the  same 
sale.  This  case  apparently  applies  the  "same 
evidence  test,"  and  disregards  the  "same 
transaction  test"  The  ruling  in  the  Blair 
Case  was  followed  in  Smith  v.  State,  105  Ga. 
724,  82  S.  E}.  127.  See,  also,  Copenhaven  y. 
State,  supra.  What  was  said  in  Bryant's 
Case,  97  Ga.  105,  25  S.  E.  450,  in  reference  to 
the  "same  evidence  test"  being  the  true  test 
as  to  whether  a  plea  of  former  acquittal  or 
conviction  should  prevail,  was  obiter;  the 
ruling  In  that  case  being  entirely  consistent 
with  the  rule  known  as  the  "same  transac- 
tion test."  Without  reference  to  which  la 
the  sounder  rule,  the  "same  evidence  test," 
or  the  "same  transaction  test,"  the  latter  has 
been,  since  the  decision  in  14  Ga.,  generally 
accepted  as  the  rule  In  this  state.  Under  this 
rule,  it  becomes  necessary  in  each  case  to 
determine  whether  both  indictments,  and  the 
Investigations  that  may  be  had  thereunder, 
relate  to  the  same  offense;  that  is.  In  order 
to  successfully  defeat  a  prosecution  under 
the  last  indictment,  it  Is  Incumbent  upon  the 
accused  to  identify  the  offense  charged  in 
the  second  Indictment  with  that  which  was, 
or  could  have  been,  made  the  subject  of  in- 
vestigation under  the  first  Indictment  In 
Sweeney  v.  State,  16  Ga.  468,  Judge  Ben- 
ulng  said:  "But  In  all  pleas  of  former  ac- 
quittal or  former  conviction,  the  proof  of 
the  plea  has  to  consist  partly  of  matter  of 
record  and  partly  of  matter  not  of  record. 
And  the  Identity  of  the  two  cases  Is  the  part 
of  the  plea  which  It  is  the  peculiar  business 
of  the  evidence  which  is  not  of  record  to 
make  out"  In  determining  whether  the  two 
offenses  are  identical,  we  must  not  look  to 
the  Indictment  alone  or  to  the  proof  alone, 
but  to  both  the  proof  and  the  Indictment 
If  the  evidence  offered  under  the  issue  form- 
ed upon  the  special  pica  shows  that  no  oth- 
er transaction  than  that  sought  to  be  inves- 
tigated under  the  second  indictment  could 
have  properly  been  the  subject  of  investi- 
gation under  the  first  then  an  acquittal  un- 
der the  first  Indictment  would  be  a  bar  to  a 
prosecution  under  the  second,  notwithstand- 
ing the  fact  that  there  could  not  have  been  a 
conviction  under  the  first  indictment,  for  the 
reason  that  the  proof  offered  in  support  of  It 
Tailed  to  establish  allegations  descriptive  of 
the  ofCcnse  ordinarily  Immaterial,  but  which 


the  pleader  had  made  material  by  averment. 
Thus  It  was  held  In  Buhler*!  Case,  supra, 
that  where  the  accused  had  been  Indicted 
for  stealing  a  cow  which  was  the  property 
of  H.,  and  had  been  acquitted,  and  he  was 
again  indicted  for  stealing  a  cow  whldi  was 
the  property  of  H.,  the  description  being  dif- 
ferent from  that  alleged  in  the  first  indict- 
ment, and  It  appeared  on  the  trial  that  H. 
had  only  one  cow,  and  this  cow  was  the  one 
referred  to  in  both  indictments,  and  the  tes- 
timony in  each  case  related  to  this  cow,  a 
verdict  finding  against  the  plea  was  contrary 
to  law.  And  In  Goode's  Case,  supra,  it  ap- 
peared that  the  accused  was  tried  and  ac- 
quitted under  ^n  Indictment  charging  him 
with  larceny  from  the  house,  and  alleging 
ownership  of  the  house  and  the  goods  stolen 
In  the  prosecutor,  and  was  subsequently  ar- 
raigned upon  another  indictmoit  for  larceny 
from  the  bouse;  the  indictment  alleging  a 
dlfFerent  ownership  of  the  house  and  the 
goods  stolen.  It  was  held  that  a  plea  of  fw- 
mer  acquittal  which  set  out  fully  the  first 
Indictment  and  the  proceedings  had  thereon, 
and  averred  that  the  transactions  embraced 
in  both  Indictments  were  one  and  the  same, 
was  Improperly  stricken  on  demurrer.  To 
the  same  efTect  was  the  ruling  in  Elnlghf s 
Case,  supra.  In  all  of  these  cases  it  appeared 
that  the  Indictment  referred  to  the  eame 
property  and  the  same  theft  and  that  the 
theft  referred  to  in  the  first  indictment  In 
each  case  could  have  been  properly  investi- 
gated thereunder,  although,  on  account  of  a 
variance  in  regard  to  description  In  Identity 
of  the  property  or  ownership,  a  conviction 
could  not  be  bad.  If  it  had  appeared  from 
the  second  indictment  In  the  Buhler  Case 
that  the  animal  alleged  to  have  been  stolen 
was  and  could  not  have  been  the  same  ani- 
mal referred  to  in  the  first  indictment  then, 
of  course,  no  proceedings  under  the  first  In- 
dictment would  have  affected  a  prosecution 
undw  the  second;  that  is,  to  take  an  ex- 
treme case,  if  It  had  appeared  in  the  first  in- 
dictment that  Buhler  was  charged  with  haT- 
Ing  stolen  a  cow,  and  In  the  second  Indict- 
ment for  stealing  a  bull,  then  no  proceed- 
ings had  under  the  first  Indictment  would 
affect  the  right  of  the  state  to  prosecnte  un- 
der the  second;  and  this  would  be  true  not- 
withstanding It  appeared  from  the  evidence 
upon  the  issue  formed  upon  the  special  plea 
setting  up  former  acquittal  that  the  drafts- 
man of  the  indictment  by  mistake  described 
the  animal  as  a  bull,  when  it  should  have 
been  described  as  a  cow.  Gtoode's  and 
Knight's  Cases  are  subject  to  a  similar  ex- 
planation. The  ruling  In  the  Knox  Case, 
supra,  was  based  upon  the  ruling  in  the  three 
cases  just  referred  to;  and,  even  If  It  Is  not 
subject  to  the  same  explanation  as  the  other 
cases.  It  was  a  decision  by  two  justices  only, 
and  is  not  controlling  as  authority.  In  the 
present  case  the  first  indictment  charged  an 
unlawful  marriage  with  Gussle  Shingler. 
The  proof  showed  that  there  was  sudi  a  per- 
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son  ai  GoBSie  Shlitgler.  But  whether  this  was 
80  or  not,  under  the  first  indictment  there 
conid  not  have  been  a  legal  invefltigation  in 
reference  to  an  unlawful  marriage  by-  the  ac- 
cused to  any  other  person  than  the  one  nam- 
ed In  the  indictment.  Evidence  of  a  mar- 
riage by  the  accused  with  Bessie  Shlngler 
would  not  have  been  admissible  under  the 
first  indictment  While  the  oIFense  charged 
in  each  indictment  is  the  same,  in  general 
terms,— 4hat  Is,  bigamy.— an  unlawful  mar- 
riage to  a  particular  person  is  an  essential 
element  in  this  offense,  and  the  allegation 
and  the  proof  in  reference  to  this  person 
must  correspond.  The  offenses  charged  in 
the  two  indictments  are  not,  therefore,  iden- 
tical. In  the  absence  of  any  evidence  at  all, 
the  indictments,  on  their  face,  show  that 
they  could  not  Involve  the  same  transaction. 
In  the  light  of  the  evidence  that  Gussie 
Shlngler  and  Bessie  Shingler  were  separate 
and  distinct  persons,  the  view  is  strengthen- 
ed that  it  was  impossible  under  the  first  in- 
dictment to  investigate  the  subject  of  a  mar- 
riage by  the  accused  with  any  other  person 
than  the  one  therein  named.  It  is  immate- 
rial whether  we  apply  the  "same  transaction 
test"  or  the  "same  evidence  test";  the  finding 
against  the  special  plea  was  proper.  The 
"additional  fact  test"  and  the  "essential  in- 
gredient test"  which  have  been  alluded  to 
above,  have  no  application  to  a  case  of  the 
character  now  under  consideration.  It  is 
immaterial  what  the  pleader  Intended  when 
the  indictment  was  drawn.  It  is  also  Imma- 
terial what  the  grand  Jury  intended  when 
they  found  the  first  indictment  It  Is  im- 
material that  both  the  pleader  and  the  grand 
Jury  had  In  mind  but  one  marriage,  and  that 
the  Indictment  intended  to  charge  that  tills 
marriage  was  contracted.  Under  the  indict- 
ment as  It  was  framed,  no  other  transaction 
conld  have  been  properly  the  subject  of  a 
legal  investigation  than  an  unlawful  mar- 
riage between  the  accused  and  Gussie  Shin- 
gler. An  unlawful  marriage  with  Bessie 
Shingler  was  a  separate  and  distinct  trans- 
action from  the  alleged  marriage  between 
him  and  Gussie  Shingler.  The  finding  against 
the  plea  of  former  acquittal  was  demanded 
by  the  evidence  offered  to  support  the  same. 
2.  The  only  other  question  argued  in  the 
brief  of  counsel  for  the  plaintiff  is  that  rais- 
ed upon  an  objection  to  the  admission  of 
evidence  set  forth  in  the  fourth  ground  of 
the  motion  for  a  new  trial.  The  evidence 
objected  *to  was  as  follows:  Lawrence,  a 
witness  for  the  state,  testified:  "I  found  a 
woman  and  seven  children  near  Licmay, 
North  Carolina,  and  I  called  upon  her,  visit- 
ed her  home,  and  showed  her  the  picture  of 
C.  K.  Bridges,— the  picture  that  you  have 
there  is  the  one  that  I  showed  her,— and  she 
recognized  it  as  the  picture  of  C.  R.  Bridges. 
She  bore  the  name  of  Annie  Gully,  but  her 
maiden  name  was  Bridges.  I  found  that  by 
her  marriage  certificate  in  her  Bible  and  her 
own  statement,  and  how  she  is  known  there 


through  the  country,— It  was  general  repute 
that  that  was  her  name."  The  motion  for 
a  new  trial  assigns  error  upon  the  admission 
of  this  evidence  in  its  entirety,  and  says  that 
the  evidence  was  inadmissible  because  it  was 
hearsay.  Counsel  fw  the  plaintiff  in  error, 
in  his  brief,  argues  that  the  statement  that 
Annie  Gully  recognized  the  picture  shown 
her  as  the  picture  of  her  husband  was  hear- 
say, and  improperly  admitted.  Let  It  be 
conceded  that  this  was  a  valid  objection  to 
that  much  of  the  testimony.  The  objection 
went  to  the  whole  of  the  evidence,  and,  it 
any  part  of  It  was  admissible,  the  objection 
was  properly  overruled.  See  Penitentiary 
Co.  V.  Gordon,  85  Ga.  leo,  168,  11  S.  B.  58« 
(5);  Lumber  Co.  v.  Brlnson.  91  Oa.  617,  20 
S.  E.  487  (1);  Chambers  v.  Wesley,  118  Oa. 
343,  344,  38  S.  E.  848  (2),  and  cases  cited.  It 
appeared  from  the  evidence  that  the  accused 
had  admitted  that  his  real  name  was  Gully, 
that  he  had  a  wife  and  children  livhig  in 
North  Carolina,  and  that  her  maiden  name 
was  Bridges.  It  was  therefore  competent 
for  the  witness  to  testify  that  at  a  given 
place  In  North  Carolina,  which  he  had  visit- 
ed, he  found  a  woman  with  seven  children, 
who  was  reputed  in  the  neighborhood  to  be 
named  Annie  Gully,  and  that  there  was  a 
like  repute  that  her  maiden  name  was 
Bridges.  So  much  of  the  testimony  offered 
was  admissible.  As  to  what  weight  should 
be  given  It  was  an  entlrriy  different  ques- 
tion. What  this  witness  said  In  reference  to 
the  picture  of  Bridges  was  inadmissible,  but 
as  the  objection  was  to  the  whole  testimony, 
and  part  of  It  was  admissible,  the  objectton 
was  properly  overruled. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


MelNTOSH  v.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  12,  1002.) 

CRIMINAL  LAW— FORMER  JBOPARDT. 

1.  An  acquittal  under  au  indictmeut  charging 
the  accnsed  with  the  offense  of  using  obscene 
aud  vulgar  language  in  the  presence  of  a  female 
will  not  operate  to  bar  a  prosecution  for  using 
opprobriouB  words  and  abusive  language  to  and 
of  another,  even  though  both  indictments  relat- 
ed to  the  same  act 

(Syllabus  by  the  Court.)  • 

Error  from  superior  court,  Chatham  coun- 
ty;   Pope  Barrow,  Judge. 

Nick  Mcintosh  was  convicted  of  using 
abusive  language,  and  brings  error.  AfiSrm- 
ed. 

W.  P.  Slater,  for  plaintiff  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  tor  the  State. 

COBB,  J.  The  accused  was  placed  on 
trial  upon  an  Indictment  charging  him  with 
using  opprobrious  worda  and  abusive  lan- 
guage to  and  of  one  C.  S.  Waters  on  the 
31st  of  April,  1902.    He  filed  a  special  plea  of 
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former  Jeopardy,  lliere  was  a  flnding 
against  bixa  on  this  plea.  He  tben  pleaded 
not  guilty,  and  there  was  also  a  finding 
ngalnst  him  on  this  plea.  The  case  Is  here 
upon  a  bill  of  exceptions  assigning  error 
upon  the  judgment  overruling  a  motion  for 
a  new  trial.  While  the  record  contains  ser- 
eral  assignments  of  error  upon  rulings  made 
during  the  trial,  the  only  assignments  of  er- 
ror Insisted  on  In  the  brief  of  counsel  are 
those  which  complain  of  the  finding  against 
the  special  plea  of  former  Jeopardy. 

It  appears  that,  prior  to  his  arraignment 
on  the  Indictment  In  the  present  case,  the 
accused  had  been  tried  In  the  city  court  of 
Savannah  upon  an  accusation  charging  him 
with  having  on  the  31st  day  of  April,  1902, 
used  obscene  and  vulgar  language  in  the 
presence  of  females  on  a  street  car,  and  that 
the  trial  on  this  accusation  resulted  in  an 
aci]ulttaL  It  appears  from  the  evidence  In- 
troduced on  the  trial  of  the  Issue  framed  up- 
on the  special  plea  that  C.  S.  Waters  was 
the  conductor  of  a  street  car,  and  that  the 
accused  had  used  to  him  opprobrious  words 
and  abusive  language  while  on  the  car;  that 
he  then  left  the  car,  and,  when  on  the 
ground,  again  used  language  of  a  similar 
nature;  that  what  occurred  on  the  car  and 
on  the  ground  constituted  one  continuous 
transaction,  lasting  about  two  minutes;  and 
that  the  occurrence  in  which  the  opprobrious 
words  were  osed  was  under  Investigation  in 
the  trial  In  the  dty  court  It  is  to  be  de- 
termined whether,  imder  this  state  of  facts, 
the  acquittal  in  the  city  court  operates  as  a 
bar  to  a  prosecution  under  the  present  In- 
dictment An  indictment  for  using  obscene 
and  vulgar  language  in  the  presence  of  fe- 
males does  not  charge  the  same  offense  as  an 
indictment  which  charges  one  with  having 
used  opprobrious  words  and  abusive  Ian- 
gunge,  tending  to  cause  a  breach  of  the  peace. 
The  offenses  are  separate  and  distinct. 
While  both  offenses  are  made  penal  by  the 
same  section  of  the  Code  (Pen.  C!ode,  !  396), 
they  are  no  less  separate  and  distinct  of- 
fenses. A  person  may  in  one  transaction  so 
conduct  himself  as  to  be  guilty  of  both  of 
these  crimes.  If  one  uses  to  and  of  another 
opprobrious  words  and  abusive  language 
which  is  obscene  and  vulgar,  and  this  is  done 
in  the  presence  of  a  female,  both  oftenses 
are  committed,  though  there  is  only  one 
transaction.  *In  such  a  case  the  rule  in 
Blair's  Case,  81  Ga.  629,  7  S.  B.  855.  is  to  be 
followed.  It  is  there  said  that  if  the  evi- 
dence required  to  convict  under  the  first  in- 
dictment would  not  be  sufficient  to  convict 
under  the  second,  without  proof  of  an  addi- 
tional fact  which  was  necessary  to  constitute 
the  offense,  former  Jeopardy  could  not  be 
pleaded  in  bar  of  the  second  indictment. 
See,  also.  Smith  t.  State,  105  Ga.  724,  32  S. 
B.  127;  Copenhaven  v.  State.  15  Ga.  2C4. 
One  who  uses  vulgar  and  obscene  language 
in  the  presence  of  a '  female  is  guilty  of  a 
violation  of  law,  whether  that  language  is 


used  to  or  of  anotlier  or  not  To  ooostitute 
the  offense  of  using  opprobrious  words  and 
abusive  language,  even  where  the  language 
used  Is  also  obscene  and  vulgar.  It  is  essen- 
tial to  a  conviction  that  the  langaage  must 
be  used  to  and  of  another,  and  In  his  pres- 
ence. A  conviction  could  have  been  had  un- 
der the  accusation  in  the  city  court  upon 
evidence  which  would  not  have  authorized 
a  conviction  under  the  indictment  in  the  so- 
perior  court.  That  part  of  the  transaction 
which  could  have  been  properly  investigated 
under  the  accusation  was  not  necessarily  in- 
volved In  the  investigation  under  the  Indict- 
ment In  that  trial  it  was  wholly  immate- 
rial whether  the  language  was  obscene  and 
vulgar,  or  whether  It  was  used  in  the  pres- 
ence of  a  female.  The  finding  against  the 
plea  of  former  acquittal  was  proper.  See,  In 
this  connection,  Oully  v.  State,  116  Ga.  — , 
42  S.  E.  790. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent  on 
account  of  sickness,  and  CANDLER,  J.,  not 
presiding. 


GEORGIA  IRON  &  GOAL  CO,  v.  ALLISON 

etal. 

(Supreme  Court  of  (Georgia.    Oct  90,  1902.) 

BJBCTMBNT  —  RIORT    OP    ACTION  —  BUFRKMI 

COURT— REVIEW  OP  FORMER  DECISION— 

DEMURRER— ABSTRACT  OP  TITLE. 

1.  Under  the  rulings  made  in  HUIiard  v.  Oon- 
nelly,  7  Ga.  172,  and  Brewster  v.  Wooldridge, 
28  S.  E.  43,  100  Ga.  30o.  the  trial  judge  did 
not  err  in  overruling  a  demurrer  to  a  declara- 
tion in  the  common-law  form  of  ejectment  on 
the  grotrnd  that  this  form  of  action  had  been 
abolished.  The  roiings  made  in  the  cases  nam- 
ed are  to  the  effect  that  the  right  to  institute  an 
action  in  that  form  was  neither  destroyed  uor 
abridged  by  the  judiciary  act  of  1799,  nor  by 
any  of  the  subsequent  acts  of  the  general  as- 
seuibly  prescribing  the  form  and  character  of 
pleadings  which  should  thereafter  be  used  in 
this  state,  (a)  The  request  of  counsel  for  the 
plaintiff  in  error  to  review  the  cases  named 
cannot  be  granted,  inasmuch  as  one  member  of 
the  court  is  absent,  and  cannot  participate  in 
the  decision  of  this  case.  See  section  5  of  the 
act  approved  Pecember  17,  1866  (Van  BIpps' 
Code  Supp.  p.  76,  i  6252). 

2.  A  demurrer  to  a  declaration  brought  in 
the  form  above  stated,  on  the  ground  that  n« 
abstract  of  title  was  attached  thereto,  was  prop- 
erly overruled,  (a)  The  provision  found  iu  sec- 
tion 5002  of  the  CItII  Code,  to  the  effect  that 
an  abstract  of  the  title  relied  on  shall  be  an- 
nexed to  a  declaration  for  the  recovery  of  land 
and  mesne  profits,  was  codified  from  an  act  ap- 
proved December  8,  1860  (Acts  1860,  p.  43), 
which  by  its  terms,  amended  an  act  «pproved 
December  27,  1847  tCobb,  Dig.  p.  490),  which 
prescribed  a  short  form  of  a  declaration  for  the 
recovery  of  land  and  mesne  profits,  and  does  not 
apply  to  actions  in  ejectment  brought  in  tJie 
common-law  form. 

(Syllabus  by  the  (>>urt.) 

EhTor  from  superior  court,  Bartow  county; 
A.  W.  Fite,  Judge. 

Action  by  J.  F.  Allison  and  others  against 
the  Georgia  Iron  &  Coal  Ciompany.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 
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John  W.  A  Paul  F.  AUn,  for  plalntUC  la 
error.    J.  W.  Harrla  and  J.  T.  Notrls,  for  d*> 

lendants  In  error. 

FE<R  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  <«  acoonnt  of 
sickness. 


SHOWN  T.  STATH, 

LEONABD  T.  SAME  (two  cases). 

(Supreme  Court  of  Georgia.     Noy.  12,  1902.) 

CRIMINiUi  LAW— OVBRRULINO  DBMURRBR- 

SXCEPTIONS— RKCEIVINO  STOLEN 

QOODS-DEMURRBR. 

1.  A  judgment  overruling  a  demurrer  to  an  in- 
dictment mar  be  made  the  subject  of  exceptions 
pendente  lite,  and  error  may  be  assigned  on 
such  exceptions  in  a  bill  of  exceptions  sued  out 
iu  due  time,  complaining  of  the  final  judgment 
in  the  case.  In  the  case  of  Banks  t.  State,  39 
S.  E.  947.  114  Oa.  115,  there  were  no  excep- 
tions pendente  lite. 

2.  An  indictment  charging  the  accused  with 
the  offense  of  receiving  stolen  goods.  In  that 
after  "a  certain  lot  of  brass,  to  wit,  fire  thou- 
sand pounds,"  had  Jteen  stolen,  the  accused  re- 
ceived the  same,  "to  wit,  certain  lot  of  brass 
fittings,  to  wit,  four  hundred  pounds,  of  the 
value  of  three  hundred  dollars,  knowing  the 
same  to  have  been  stolen  by  the  person  from 
whom  received,  should  have  been  held  bad  on 
special  demurrer  raising  the  objection  that  the 
allegations  as  to  the  articles  received  were  not 
sufflcieutly  specific;  the  description  not  being 
sufficient  to  identify  the  articles  alleged  to  have 
been  received,  nor  to  put  the  accused  on  notice 
of  the  charge  he  was  to  meet. 

(Syllabus  by  the  Conrt.} 

Error  from  superior  conrt,  Chatham  county; 
Pope  Barrow,  Judge. 

Richard  Brown,  D.  M.  Leonard,  and  B.  A. 
Leonard  were  convicted  of  crime,  and  bring 
error.    Reversed. 

Robt  L.  Coldlng,  for  plaintiff  In  error.  W. 
W.  Osborne,  SoL  Gen.,  for  the  State. 

COBB,  J.  Brown  and  the  Leonards  were 
Indicted  for  receiving  stolen  goods.  They 
were  convicted,  and  complain  that  the  court 
erred  In  overruling  a  demurrer  to  the  indict- 
ment, as  well  as  in  refusing  to  grant  them  a 
new  trial. 

1.  The  demurrer  was  overruled  on  June  26, 
1902.  Bxceptlons  pendente  lite  complaining 
of  this  ruling  were  certified  and  entered  of 
record  on  July  17,  1902,  during  the  term  at 
which  the  ruling  was  made.  The  motion  tat 
a  new  trial  was  overruled  August  13,  1902. 
The  bill  of  exceptions  complaining  of  the  lat- 
ter ruling,  and  also  assigning  error  on  the 
exceptions  pendente  lite,  was  tendered  within 
20  days  from  the  date  last  mentioned,  and 
was  duly  certified.  The  law  allowing  excep- 
tions pendente  lite  applies  In  criminal  cases, 
and  the  exceptions  In  the  present  case  were 
certified  in  due  time.  See  Strickland  v.  State, 
115  Ga.  222.  41  S.  B.  713.  In  Banks  v.  State, 
114  6a.  115,  39  S.  E.  947,  there  were  no  ex- 
ceptions pendente  lite. 

2.  The  Indictment  charged  that  one  (Charles 


KImltall  had  been  lawfully  oonrlcted  of  s 
burglary  of  the  storehouse  of  Rourke  &  Sons, 
a  firm  composed  of  named  persons,  and  that 
he  "did  steal  from  said  storehouse  of  said 
firm  a  certain  lot  of  brass,  to  wit,  fire  tfaon- 
sand  pounds,  the  property  of  said  firm,"  and 
that  the  accused,  "well  knowing  said  personal 
property  to  have  been  stolen  and  feloniously 
taken  as  aforesaid,  did  then  and  there  receive 
same  of  and  from  the  said  Charles  Kimball, 
to  wit,  certain  lot  of  brass  fittings,  to  wit, 
four  hundred  pounds,  of  the  value  of  three 
hundred  dollars,  the  property  of  said  firm, 
contrary  to  the  laws,"  etc.  The  demurrer 
raises  the  objection  that  that  part  of  the  in- 
dictment describing  the  articles  alleged  to 
have  been  received  is  not  sufficiently  specific; 
that  it  does  not  Identify  the  articles,  and  does 
not  put  the  accused  on  notice  of  the  charge 
they  are  called  on  to  defend.  All  that  is  nec- 
essary to  show  that  the  term  "fitting"  Is  very 
general  and  comprehensive  Is  to  look  at  the 
definition  of  the  same  in  some  of  the  stand- 
ard lexicons.  A  "fitting"  has  been  defined 
to  be:  "Anything  used  in  fitting  up;  especial- 
ly (pi.)  necessary  flztnree  or  apparatus;  as, 
the  flttlDgs  of  a  church  or  study;  gas  fittings." 
Webst.  Diet  It  has  also  been  d^ned  as 
"anything  employed  In  fitting  up  permanent- 
ly; used  generally  In  the  plural  in  the  sense 
of  fixtures,  tackle,  apparatus,  equipment;  as 
the  fittings  of  an  office;  gas  fittings."  Cent. 
Diet  It  will  not  be  contended,  we  suppose, 
that  an  Indictment  for  larceny,  describing  the 
articles  stolen  as  a  certain  lot  of  fittings,  of 
a  given  weight  and  value,  would  be  sufilcient 
as  against  a  special  demurrer.  Waltbour  v. 
State,  114  Ga.  75,  39  S.  E.  872.  Does  the 
mere  addition  of  the  material  of  which  the 
fittings  are  made  make  the  description  suffi- 
cient? Is  one  charged  vdth  having  received 
stolen  goods.  In  that  he  received  a  "certain 
lot  of  brass  fltilngs,"  of  a  given  weight  and 
value,  informed  by  such  averment  of  the 
charge  he  Is  to  meet?  Is  there  anything  In 
such  a  description  to  enable  hhn  to  prepare 
bis  defense?  Are  the  articles  referred  to  the 
brass  fittings  of  a  church,  or  a  dwelling,  or  a 
ship,  or  a  railroad  car,  or  a  buggy,  or  a  car- 
riage, or  a  bicycle,  or  an  engine?  Almost  any 
article  of  a  durable  nature  may  have  about 
It  brass  fittings.  Brass  fittings  embrace  nu- 
merous articles,  large  and  small,  of  various 
kinds  and  descriptions,  and  used  for  many 
purposes.  An  Indictment  for  receiving  such 
articles,  knowing  them  to  have  been  stolen, 
should  be  sufflclentiy  specific  to  reasonably 
Identify  the  articles  alleged  to  have  been  so 
received.  In  Walthour  v.  State,  supra,  Mr. 
Justice  Little  quotes  approvingly  the  foUow- 
hig  from  Mr.  Bishop:  "The  description  should 
be  simply  such  as.  In  connection  with  the 
other  allegations,  velll  affirmatively  show  the 
defendant  to  be  guilty,  vrill  reasonably  Inform 
him  of  the  Instance  meant,  and  put  him  In  a 
position  to  make  the  needful  preparations  to 
meet  the  charge."  He  also  quotes  with  sim- 
ilar approval  the  following  from  Mr.  Whar- 
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ton:  "There  must  be  inch  certainty  as  will 
enable  the  Jury  to  Bay  whether  the  chattel 
proved  to  be  stolen  Is  the  some  as  that  apon 
which  the  indictment  is  founded."  One  rea- 
son for  requiring  the  description  to  be  definite 
is  that  otherwise  the  accused  would  not  be 
able  to  plead  the  judgment  as  a  t>ar  to  an- 
other Indictment  See  12  Enc.  Pi.  &  Prac. 
9TU.  See,  also,  the  other  cases  and  antbori- 
ties  cited  In  the  Walthour  Case.  WhUe  the 
description  in  the  present  case  Is  not  as  gen- 
eral and  indefinite  as  that  in  the  Walthour 
Case,  and  that  case  is  therefore  not  absolute- 
ly controlling,  we  tbinlc  the  principle  of  that 
decision  requires  a  holding  in  the  present 
case  tliat  the  description  was  fatally  detect- 
ive for  the  reason  that  there  was  nothing 
therein  by  which  any  article  or  number  of 
articles  could  have  been  identified  with  any 
reasonable  degree  of  certainty.  If  the  lan- 
guage of  that  part  of  the  indictment  under 
discussion  had  been  followed  by  the  words 
"consisting  of  oil  cups,  globe  valves,  inject- 
ors, drainers,  gauge  cocks,  siphons,  lubrica- 
tors, piping,  return  bends,  steam  gauges.  In- 
spirators," it  might  have  been  sufficient  to 
have  put  the  accused  on  notice  of  the  arti- 
cles they  were  alleged  to  have  received.  See, 
In  this  connection,  Cody  ▼.  State,  100  Oa. 
105,  28  a  E.  106.  But  it  is  certain  that  an 
allegation  that  the  articles  received  were 
"brass  fittings"  of  a  given  weight  and  value 
would  not  have  accomplished  this  purpose. 
Let  us  assume  that  the  accused  are  entirely 
Innocent,— and  of  course,  this  must  always  be 
done  in  passing  upon  the  sufficiency  of  an 
indictment;  at  what  a  loss  would  an  Inno- 
cent man  be  in  the  preparation  of  bis  de- 
fense, when  he  is  called  on  to  meet  the 
charge  simply  that  be  received,  knowing 
them  to  have  been  stolen,  400  pounds  of 
brass  fittings,  of  the  value  of  |300.  No  pw- 
son  could  thorongUy  prepare  to  meet  such  a 
vague  and  indefinite  charge.  While  Pen. 
Code,  8  929,  provides  that  an  indictment  shall 
be  deemed  suffidentiy  technical  and  correct 
which  states  the  offense  in  the  terms  and 
language  of  the  Code,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily 
understood  by  the  jury,  it  has  been  more 
than  once  held  that  "this  section  was  not 
intended  to  dispense  with  the  substance  of 
good  pleading,  nor  to  deny  to  one  accused  of 
crime  the  right  to  know  enough  of  the  par- 
ticular facts  constituting  the  alleged  offense 
to  be  able  to  prepare  for  trial,  nor  to  deprive 
him  of  the  right  to  have  an  Indictment  per- 
fect as  to  the  essential  elements  of  the  crime 
charged."  See  O'Brien  v.  State,  109  Ga.  61, 
63,  36  S.  SS.  112,  and  cases  cited.  The  crim- 
inal pleader  should  always  avoid  unnecessary 
allegations  which  are  descriptive  of  the  of- 
fense, but  at  the  same  time  he  should  be 
careful  to  make  the  descriptive  averments 
sufflcieutiy  definite  and  certain  to  put  the 
accused  on  notice  of  the  charge  he  is  to 
meet  The  court  erred  la  overruling  the  de- 
murrer. 


Jndgmmt  reversed.  All  the  Justices  con- 
curring, except  LUMPKIN.  P.  J.,  absent  on 
account  of  sickness,  and  OANDLER,  J.,  not 
presiding. 


ANDERSON  v.  STATa 
(Supreme  Court  of  Georgia.    Nov.  18,  1902.) 

CRIMINAI.  LAW— APPBAI^REVIKW. 
1.  There  was  no  error  of  law  complained  of. 
The  evidence  was  sufficient  to  support  tiie  find- 
ing of  the  trial  judge,  who  presided  without  a 
jury.  There  was  no  abuse  of  discretion  in  re- 
fusing to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  Oartersville:  A. 
M.  Faute,  Judge. 

Shelley  Anderson  was  convicted  of  crimen 
and  brings  error.    Affirmed. 

Jas.  B.  Conyers.  for  plaintifl!  in  error.  Sam 
P.  Maddoz,  SoL  Gen.,  for 'the  State. 

OOBB,  J.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent  on  account  of 
Bickneaa.    OANDLER,  J.,  not  presiding. 


BBTNOLDS  ft  HAMBY  BSTATH  MORTO. 

(X).,  Limited,  v.  MARTIN. 

(Supreme  Court  of  Georgia.    Oct  81,  1002.) 

PABTIBS-AUBNS— FORBIQN     C0RP0RATI<»{8- 
JURISDICTION— RBCBimRS— FBAUD. 

1.  A  petition  for  a  receiver  and  other  equi- 
table relief  against  two  foreign  corporatious. 
two  individual  dtixens  and  residents  of  another 
country,  and  the  sheriff  of  the  connt?  in  which 
the  petition  is  filed,— the  sherifC  being  only  a 
nominal  defendant— which  does  not  set  fortlk 
that  either  of  the  foreign  corporations  has  anf 
ofBce,  officer,  agent,  or  place  of  doing  bnsiiieo 
in  this  state,  or  tliat  either  of  the  alien  individ- 
uals resides  in  said  county  or  Is  to  l>e  fonnil 
therein,  does  not  set  forth  any  jorisdlction  is  I 
the  superior  court  of  the  county  of  tiie  sheiiiTi 
residence  in  this  state,  for  a  proceeding  in  per> 
sonam,  or  a  right  to  obtahi  a  personal  judg- 
ment against  any  one  of  the  four  principal  de- 
fendants. An  entry  of  service  by  the  sheriff 
cannot  supply  the  omission  to  set  forth  juris- 
diction in  the  petition. 

2.  No  ground  for  equitable  relief  in  the  de- 
fendant in  error  as  an  individaal  is  set  forth  in 
the  petition,  (a)  It  is  not  made  to  appear  that 
what  he  calls  a  fraud  was  a  fraud  upon  him  in 
any  legal  sense,  (b)  The  matters  and  things 
set  forth  In  the  petition  as  a  reason  for  inter- 
fering with  a  final  judgment  obtained  by  the 
plaintiff  in  error  against  the  defendant  in  error, 
also  set  forth  in  the  petition,  could  liave  been 
pleaded  to  a  suit  on  the  bond  resulting  in  this 
judgment  if  they  possessed  any  legal  efficacy, 
(c)  The  delay  and  laches  of  the  defendant  in 
error  furnish  a  further  reason  for  noninterfer- 
ence by  a  court  of  equity. 

3.  The  defendant  in  error  does  not  show  that, 
as  a  stoclcholder  of  the  two  foreign  corpora- 
tions, be  is  entitled  to  a  receiver  to  take  diargt 
of  their  assets  in  this  state. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Wbite  county; 
J.  B.  Estes,  Judge. 

Suit  by  John  Martin  against  the  Reynolds 
&  Hamby  Estate  Mortgage  Company,  Llm- 


Digitized  by  VjOOQIC 


Ga.) 


REYNOLDS  A  HAMBY  ESTATE  MOIiTQ.  CO.  t.  MARTIN. 


797 


Ited,  and  others.  From  a  Judgment  for  plain- 
tiff, the  above-named  defendant  brings  error. 
Reversed. 

J.  L.  Cakes  and  H.  H.  Perry,  for  'plain- 
tiff In  error.  Spencer  B.  Atkinson,  W.  A. 
Charter,  and  G.  S.  Kytle,  for  defendant  in 
error. 

ADAMS.  J.  John  Martin  filed  in  the  an- 
perior  conrt  of  White  county,  In  this  state,  a 
petition  for  relief  against  the  Gold  Reefs 
of  Georgia,  Limited,  the  Reynolds  &  Hamby 
Bstate  Mortgage  Company,  Limited,  alleg- 
ed In  the  petition  to  be  corporations  of  the 
kingdom  of  Great  Britain  and  Ireland,  and 
there  domiciled,  and  Frederick  Hunt  and  Ed- 
win Bowley,  also  alleged  to  be  citizens  of 
tliat  kingdom,  and  the  sheriff  of  White  coun- 
ty; the  last  named  being  only  a  nominal 
defendant,  and  not  one  against  whom,  un- 
der the  decisions  of  this  court  any  substantial 
relief  was  prayed.  A  separate  demurrer  to 
thia  petition  was  filed  by  the  Reynolds  & 
Hamby  Estate  Mortgage  Company  on  vari- 
ous grounds,  which  was  overruled  by  the 
court  below,  and  a  bill  of  exceptions  was 
taken  to  the  Judgment  of  the  conrt  over- 
ruling thia  demurrer.  The  prayers  of  the 
petition  are  for  process  against  each  of  the 
defendants  named,  requiring  them  to  appear 
at  the  next  term  of  White  superior  court  to 
answer  the  complaint;  for  the  appointment 
of  a  receiver  to  take  charge  of,  and,  under 
the  Jurisdiction  of  the  court,  enforce  the  col- 
lection of,  a  Judgment  in  favor  of  this  com- 
pany against  the  defendant  In  error  set  forth 
in  the  petition,  to  retain  the  proceeds  of  thia 
Judgment  to  answer  such  final  Judgment  and 
decree  as  may  be  rendered  in  favor  of  the 
defendant  in  error;  that  the  receiver  be  re- 
quired to  take  possession  of  and  hold,  sal>- 
Ject  to  the  final  decree  and  direction  of  the 
court,  certain  real  property  alleged  to  be- 
long to  the  corporation  known  as  the  Gold 
Reefs  of  Georgia,  Liimlted,  one  of  the  de- 
fendants, to  the  end,  if  the  court  should 
Anally  decree  in  favor  of  the  defendant  in 
error  against  the  Gold  Reefs  of  Georgia,  Lim- 
ited, that  this  company  Is  indebted  to  him  in 
the  sum  of  £1,826,  alleged  to  have  been  ob- 
tained from  the  defendant  In  error  In  conse- 
quence of  a  gross  fraud,  that  the  defendant 
in  error  might  in  this  way  realize  on  any 
Judgment  which  might  be  rendered  In  his 
favor  In  the  premises;  for  a  writ  of  injunc- 
tion preventing  this  company  from  incnm- 
berlng  its  Georgia  property,  and  the  Rey- 
nolds &  Hamby  Estate  Mortgage  Company, 
lilmited,  from  assigning  or  setting  over  Its 
Judgment  to  any  third  party,  and  preventing 
the  sheriff  from  advertising  the  property  for 
sale  under  this  Judgment;  and  finally  for 
general  relief.  There  is  no  specific  or  direct 
prayer  for  a  Judgment  or  decree  against  any 
defendant.  It  Is  not,  in  terms,  alleged  that 
the  defendant  In  error  Is  entitled  to  a  decree 
against  any  defendant,  and  the  indication  of 


the  desire  to  obtain  a  decree  against  the  Gold 
Reefs  of  Georgia  rests  upon  implication, 
rather  than  upon  specLQc  statement  or  pray- 
er. The  petition  sets  forth  that  the  defend- 
ant the  Reynolds  &  Hamby  Estate  Mortgage 
Company,  Limited,  had  at  the  November 
term,  1001,  of  White  superior  court,  obtained 
against  the  defendant  In  error  a  general  as 
well  as  a  special  Judgment  for  the  full 
amount  of  a  bond  given  by  the  defendant  In 
error  to  this  company  on  the  22d  day  of 
February,  1898,  covering  the  sum  of  £4,000 
principal,  and  secured  by  a  mortgage,  which 
Judgment  bicludes  £1,826,  of  which,  accord- 
ing to  the  petition,  the  petitioner  has  been 
cheated  and  defrauded  as  stated  In  the  peti- 
tion. It  Is  admitted  in  the  petition  that  the 
defendant  in  error  received  £2,174  of  the  face 
of  his  bond,  and  the  general  purpose  of  the 
petition  is  to  obtain  redress  as  to  this  bal- 
ance of  £1,826  through  the  Intervention  of  a 
court  of  equity  by  the  appointment  of  a  re- 
ceiver, the  collection  of  the  Judgment,  and 
the  seizure  of  the  real  property  heretofore 
mentioned.  The  petition  also  seta  forth  the 
alleged  rights  of  defendant  in  error  as  a 
stockholder  in  the  two  corporations,  and  the 
threatened  destruction  of  those  rights. 
There  are  no  specific  prayers  that  seem  to  be 
entirely  germane  to  the  status  of  a  stock- 
liolder,  and  these  allegations  may  be  insert- 
ed for  the  purpose  of  giving  additional 
weight  and  strength  to  the  appeal  of  the  de- 
fendant In  error  for  relief  as  an  individual 
against  what  he  denominates  a  gross  fraud. 
1.  There  is  no  statement  anywhere  in  the 
petition  which  suggests  that  any  one  of  the 
four  principal  defendants  has  any  residence 
of  any  kind  in  the  county  of  White.  All  of 
them  are  alleged  to  be  citizens  and  residents 
of  the  kingdom  of  Great  Britain  and  Ireland. 
Neither  of  the  two  corporations  is  alleged  to 
have  any  agent  of  any  kind  in  this  county. 
The  sheriff  of  the  county  is  made  a  party 
defendant  for  the  purpose  of  arresting  his 
proceedings  under  the  execution  based  upon 
the  Judgment  above  mentioned.  His  connec- 
tion with  the  case  as  a  nominal  defendant 
would  not  give  to  the  court  Jurisdiction  of 
the  case.  Rounsavllle  v.  McGinnls,  83  Oa. 
679,  21  S.  E.  123;  Coal  Co.  v.  Anderson,  103 
Ga.  810,  80  S.  E.  640.  We  do  not  see  how 
the  conrt  could  render  a  Judgment  in  per- 
sonam against  any  one  of  the  defendants, 
with  or  without  service  by  publication.  So 
far  as  we  are  aware,  ail  the  authorities  are 
against  Jurisdiction  for  this  purpose,  unless, 
of  course,  the  nonresident  is  found  in  this 
state,  and  here  served.  See,  for  example. 
Dearlng  y.  Bank,  5  Ga.  505,  48  Am.  Dec. 
800  et  seq;  Schmldlapp  v.  Insurance  Co., 
71  Ga.  246;  King  v.  SulUvan,  03  Ga.  627, 
20  S.  B.  76.  In  the  last-mentioned  case  this 
court,  through  Mr.  Justice  Lumpkin,  says 
(noticing  the  case  of  Pennoyer  v.  Neff,  86 
U.  S.  714,  24  L.  Ed.  565,  freely  used  in  the 
argument  by  the  distinguished  counsel  for 
the  defendant  in   error):    "A  proceeding  of 
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the  kind  above  mentioned  [one  against  ape- 
dflc  assets  of  a  foreign  corporation  for  the 
purpose  of  subjecting  them  to  a  Jadgment 
against  the  corporation]  la,  bo  far  as  the 
coriwration  is  concerned,  a  proceeding  In 
personam;  and  therefore,  In  order  to  give 
the  court  Jurisdiction  for  the  purpose  Indicat- 
ed, actual  service  is  essential.  In  the  case 
of  a  foreign  corporation  -which  has  no  office, 
officer,  agent,  or  place  of  business  in  this 
state,  such  jurisdiction  cannot  be  obtained 
by  merely  serving  the  corporation  by  publica- 
tion. This  doctrine  is  supported  by  the  prin- 
ciple announced  in  Pennoyer  v.  Neff,  In  which 
it  was  held  that  a  x>ersonal  judgment  ren- 
dered by  a  state  court  against  a  nonresident 
of  the  state  la  an  action  upon  money  de- 
mand was  without  validity  where  the  defend- 
ant was  served  by  publication,  but  upon 
whom  no  personal  service  of  process  within 
that  state  was  made,  and  who  did  not  ap- 
pear." 

2.  Treating  the  petition  as  a  proceeding  In 
rem,— that  Is  to  say,  as  an  application  for 
an  equitable  seizure,  through  the  medium  of 
a  receiver,  of  the  property  of  the  defendant, 
to  be  held  until  the  final  decree  in  the  case, 
and  recognizing  the  ample  power  of  a  court 
of  equity  of  this  state  to  so  seize  such  prop- 
erty and  render  a  judgment  against  the 
same  in  a  proper  case  made,  we  nevertheless 
hold  that  no  such  case  is  stated  in  this  pe- 
tition. 

(a)  We  are  nnable  to  find  bow  a  fraud.  In 
any  legal  sense,  has  been  perpetrated  upon 
the  plaintiff  below.  He  admits  giving  to  the 
Reynolds  &  Hamby  Estate  Mortgage  Com- 
pany bis  bond,  under  bis  hand  and  seal, 
whereby  he  acknowledges  to  have  received 
from  this  company  as  a  loan  £4,000,  but  says 
that  at  the  time  he  executed  this  Instrument 
he  did  not  suspect,  and  had  no  reason  to 
suspect,  the  purpose  of  this  company.  In  con- 
nection with  the  Gold  Reefs  of  Georgia,  to 
perpetrate  upon  him  the  grross  fraud  which 
he  undertakes  to  set  out.  It  seems  that  the 
defendants  Hunt  and  Bowley  were  to  make 
the  loan  which  the  Reynolds  &  Hamby  EJs- 
tate  Mortgage  Company  was  subsequently 
organized  to  carry;  that  the  defendant  in  er- 
ror received  £2,174  In  cash;  that  he  was  in- 
duced to  believe  that  before  the  balance  of 
the  loan,  which,  tinder  the  agreement,  was 
to  be  paid  in  stock  of  the  Gold  Reefs  Com- 
pany, could  be  Issued  to  him,  it  would  be 
necessary  for  him  to  subscribe  to  the  stock 
of  the  Gold  Reefs  Company  to  the  amount 
of  £1,826,  and  that  hi  payment  of  this  sum 
he  drew  a  draft  in  favor  of  the  Gold  Reefs 
Company  on  the  mortgage  company;  that 
this  draft  (he  claims)  ought  to  have  been 
paid  in  cash,  and,  instead  of  the  mortgage 
company  so  paying  It,  the  Gold  Reefs  Compa- 
ny exchauged  Its  own  stock  with  the  mort- 
gage company  for  stock  of  the  latter  com- 
pany of  the  value  of  the  face  of  the  draft 
The  pleader  complains  in  strong  terms  of 
this  payment,  and  alleges  that  It  did  him  mb- 


■tantial  barm  as  a  stockholder  In  tiiese  com- 
panies; and  as  the  owner  of  property  held 
under  a  mortgage  by  the  mortgage  company. 
We  do  not  see  how  the  drawer  of  the  draft 
can  complain  of  fills,  because  of  the  prin- 
ciple that  an  agreem^it  to  pay  means,  with- 
out more,  a  payment  In  cash.  The  petitton 
does  not  show,  certainly  with  any  clearness, 
that  this  did  not  occur  before  the  giving  of 
the  bond.  The  natural  Inference  would  be 
that  It  occurred  before  this,  and  was  prob- 
ably known  by  the  defendant  In  error  when 
be  executed  this  obligation,  acknowledging 
at  the  date  of  the  obligation  an  indebted- 
ness in  the  full  amount  of  the  loan.  He 
seems  to  have  received  all  that  this  contract 
contemplated,  viz.,  £2,174  In  cash,  and  the 
balance  In  the  stock  of  the  Gold  ReefB  C(Hn- 
pany.  The  complaint  that  the  officers  of 
the  Gold  Reefs  Company  saw  fit  to  receive 
In  payment  of  Its  draft  shares  of  the  mort- 
gage company,  instead  of  cash,  seems  to  be 
predicated  upon  the  idea  that  this  company 
thus  surrendered  its  opportunity  of  collect- 
ing cash,  which  could  have  been  used  in  Its 
mining  operations  to  the  advantage  of  the 
defendant  in  error  as  a  stockhokler,  and  also 
as  the  owner  of  pn^)erty  In  the  improvement 
of  which  he  expected  this  money  to  be  used. 
The  defendant  in  error  voluntarily  became 
a  stockholder  In  these  foreign  corporations, 
and  Is  presumed  to  know  that  he  thereby 
conferred  upon  them  a  large  discretion  as  to 
their  obligations  and  the  use  of  money  re- 
ceived by  them.  It  is  stated  in  the  declara- 
tion that  Hunt  and  Bowley  agreed  liiat  the 
stock  of  the  Gold  Reefs  of  Georgia  which 
was  to  be  delivered  to  petitioner  in  lieu  of 
cash  should  be  paid  for  by  them;  that  this 
was  the  substance  of  their  agreement,  and 
was  the  sole  consideration  in  Inducing  him  to 
accept  said  stock  In  lieu  of  cash;  and  that 
It  was  well  known  to  Hunt  and  Bowley  and 
to  the  said  Gold  Reefs  of  Georgia  at  tbe 
time  petitioner  undertook  to  receive  said 
stock  that  this  company  was  in  practically 
an  insolvent  condition,  not  even  having  an 
Interest  In  the  property  of  petitioner,  up- 
on which  property  was  principally  based  the 
organization  of  the  company.  The  agree- 
ment between  the  petitioner  and  Hunt  and 
Bowley  set  forth  In  the  petition  seems  to 
provide  for  this  payment  The  bond  sub- 
sequently given  to  the  mortgage  company, 
more  than  a  year  thereafter,  does  not  sug- 
gest nor  does  any  allegation  in  the  petition 
state,  that  this  agreement  entered  in  any 
way  Into  the  consideration  as  between  the 
mortgage  company  and  the  petitioner.  As 
already  suggested,  we  think  it  Is  falriy  Infer- 
able that  the  petitioner  gave  this  bond  to 
the  mortgage  company  when  cognizant  of 
the  breach  of  the  contract  We  do  not  find 
any  allegations  in  the  petition  which  negative 
this  conclusion.  In  the  language  of  the  head- 
note.  It  Is  not  made  to  appear  that  what  he 
calls  a  fraud  was  a  fraud  upon  him  In  any 
legal  sense. 
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(b)  It  seems  to  ns  that  the  Judgment  ob- 
tained by  tbe  mortgage  company  against  the 
defendant  In  error  In  November,  1901,  con- 
cludes him  as  to  tbe  claims  made  In  his  pe- 
tition for  relief  in  the  case  at  bar.  If  what 
he  says  be  true,  and  his  allegations  mean 
anything,  they  mean  that  he  did  not  owe  the 
mortgage  company  £1,826  of  the  £4,000  em- 
braced in  the  bond  and  the  Judgment.  Wb 
contention  seems  to  be  that  the  consideration 
as  to  this  part  of  the  debt  had  really  fail- 
ed. In  tbe  latter  i>art  of  paragraph  8  he  al- 
leges that  "as  a  result  of  said  conspiracy 
80  entered  into  between  the  said  Gold  Beefs 
of  Georgia,  Limited,  and  the  said  Hunt  and 
Bowley,  and  the  said  Reynolds  &  Hamby 
Estate  Mortgage  Company,  I^imlted,  he  bas 
been  robbed  by  the  said  GcJd  Reefs  of 
Georgia,  Limited,  the  said  Hunt  and  Bow- 
ley,  and  the  said  Reynolds  &  Hamby  Es- 
tate Mortgage  Company,  Limited,  of  the  sum 
of  £1,820."  In  paragraph  10  he  alleges  thnt 
this  mortgage  company  "has  caused  the  said 
mortgage  given  by  him  to  secure  said  bond 
to  be  foreclosed  in  the  superior  court  of 
White  county,  and,  as  well,  bas  obtained 
against  him  a  general  Judgment  for  the  full 
amount  promised  to  be  paid  in  tbe  terms 
of  said  bond,  with  Interest,  which  said  sum 
includes  the  £1,828  of  which  your  petitioner 
has  been  cheated  and  defrauded  as  afore- 
said." In  another  portion  of  paragraph  8 
the  petitioner  says  "that  neither  Hunt  and 
Bowley,  nor  the  (Sold  Reefs  of  Georgin, 
Limited,  ever  advanced  to  him,  nor  paid  on 
tils  account,  tbe  said  sum  of  £1,826,  but, 
on  the  contrary,  accepted  from  the  Reyn- 
olds &  Hamby  Estate  Mortgage  Company, 
Limited,  its  own  stoctc  in  lieu  of  cash,  left 
the  Gold  Reefs  of  Georgia,  Limited,  in  an 
Insolvent  and  bdpless  condition,  and  thus 
deprived  yonr  petitioner  of  the  very  advan- 
tage which  he  bad  in  view  when  he  under- 
took to  receive  the  stock  of  the  Gold  Reefs 
of  Georgia,  Limited,  ia  lien  of  cash."  He 
directly  connects  the  mortgage  company  with 
the  conspiracy  and  fraud  resulting  in  a  fall- 
nce  of  consideration  as  to  the  £1,826,  and 
avers  It  was  fraudulently  organised  for  the 
very  purpose  of  cheating  him  out.  of  this 
consideration;  and  if  we  give  full  effect  to 
all  that  the  defendant  in  error  claims,  and 
bis  conclusions  therefrom  as  to  their  legal 
efficacy,  we  would  necessarily  determine  that 
he  did  not  owe  this  part  of  the  bond  to  the 
mortgage  company,  and  that  It  was  not  en- 
titled to  a  Judgment  for  these  £1,828.  It  is 
not  pretended  that  the  defendant  in  error 
-was  not  fully  cognizant  of  all  the  facts  set 
out  in  bis  petition  when  he  was  proceeded 
against  in  White  superior  court.  In  a  suit 
wherein  a  general  Judgment  was  sought  and 
secured.  "A  Judgment  of  a  court  of  com- 
petent jurisdiction  Is  conclusive  between  the 
same  parties  and  their  privies  as  to  all  mat- 
ters put  in  Issue,  or  which,  under  the  rules 
of  law,  might  have  been  put  in  Issue  in  the 
cause  wherein  the  Judgment  was  rendered." 
Civ.  Code,  §  8742.    This  section  of  the  Code 


codifles  a  well-established  and  familiar  pi-in- 
dple.  See  Kenan  v.  Miller,  2  Ga.  329;  Wat- 
kins  V.  lawton,  69  Ga.  674,  675,  with  the 
general  authorities  dted  in  this  last  decision, 
(c)  As  we  understand  the  petition,  more 
than  four  years  elapsed  after  the  perpetra- 
tion of  the  alleged  fraud  before  any  applica- 
tion was  made  for  relief.  The  petition  sug- 
gests that  the  petitioner  desires  to  rescind 
the  contract  under  which  he  received  this 
stock  of  the  Gold  Reefs  Company,  because, 
in  the  latter  part  of  the  petition,  immediate- 
ly before  the  prayers,  appears  the  following 
statement:  "Petitioner  now  and  here  ten- 
ders to  the  court,  for  delivery  to  the  Gold 
Reefs  of  Georgia,  Limited,  the  stocks  of  that 
company  received  by  him  as  aforesaid  in 
payment  of  bis  draft  drawn  as  aforesaid," 
etc.  "But  in  order  to  the  rescission,  he  must 
promptly,  upon  discovery  of  tbe  fraud,  re- 
store or  offer  to  restore  to  the  other  whatever 
he  bas  received  by  virtue  of  the  contract,  if 
it  be  of  any  value."  Civ.  CoSe,  S  3711.  "The 
duty  is  placed  upon  the  party  who  seeks  to 
avoid  the  contract  on  the  ground  of  fraud  to 
make  such  efforts  to  discover  the  fraud  as 
would  amount  to  ordinary  diligence  in  law." 
Association  v.  Robinson,  104  Ga.  272,  30  S. 
E.  918,  42  L.  R.  A.  261.  After  holding  this 
stock,  which,  according  to  his  allegation, 
was  palmed  off  upon  him  In  pursuance  of  a 
fraud,  he  waits  more  than  four  years,  taking 
advantage  of  the  chances  of  the  enhance- 
ment of  the  stock  in  value,  and  then,  after  a 
Judgment  of  a  court  against  him  in  a  suit 
where  he  could  have  been  heard,  asks  a  court 
of  equity  for  relief  against  the  consequences 
of  his  own  laches.  Independently  of  any 
question  of  rescission,  we  observe,  in  the 
language  of  this  court  in  Sandeford  v.  Lew- 
is, 68  Ga.  484:  "He  that  seeks  relief  in  a 
court  where  equity  reigns  must  come  with 
cleau  hands  and  without  unfair  conduct  him- 
self. He  must  knock  at  her  doors,  too,  with- 
out delay  and  laches."  In  Marshall  v.  Means, 
12  Ga.  68,  56  Am.  Dec.  444,  the  learned  Judge 
says:  "Neither  equity  nor  law  will  assist 
those  who  neglect  to  take  care  of  themselves. 
'Vlgllantibus  non  dormlentibus  Jura  subveni- 
unt'  is  one  of  tbe  earlier  maxims  which  we 
learn  both  at  the  bar  and  from  tbe  books." 
In  Richards  v.  Mackall,  124  U.  S.  183,  8  Sup. 
Ct  437,  31  L.  Ed.  396,  tbe  court  say:  "A 
party  who  makes  an  appeal  to  the  chancellor 
should  set  forth  In  his  bill  speciflcally  what 
were  the  impediments  to  an  earlier  prosecu- 
tion of  his  claim;  how  he  came  to  be  so 
long  Ignorant  of  his  rights,  and  the  means 
used  by  the  respondent  to  fraudulently  keep 
him  in  ignorance;  and  bow  and  when  he  first 
came  to  a  knowledge  of  the  matters  alleged 
in  his  bill;  otherwise,  the  chancellor  may 
Justly  refuse  to  consider  his  case,  on  his  own 
showing,  without  Inquiring  whether  there  is 
a  demurrer  or  formal  plea  of  tbe  statute  of 
limitations  in  his  answer.  To  let  in  the  de- 
fense that  the  claim  is  stale,  and  that  the 
bill  cannot,  therefore,  be  supported,  it  Is  not 
necessary  that  a  foundation 
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averment  In  the  answer  of  defendant  If 
the  case  as  It  appears  at  the  hearing  la  lia- 
ble to  the  objection  by  reason  of  the  laches 
of  the  complainant,  the  court  will,  upon  that 
ground,  be  passive  and  refuse  relief.  In  the 
latter  case  [referring  to  a  case  In  94  U.  S.*] 
It  was  said  that  equity  would  sometlmea  re- 
fuse relief  where  a  shorter  time  than  that 
prescribed  by  the  statute  had  elapsed  with- 
out suit"  It  Is  not  necessary,  however,  to 
stress  the  defense  based  upon  delay  and 
Inches,  If  relief  must  be  denied  the  defendant 
In  error  as  a  party  asserting  his  Individual 
rights,  because  of  the  conclusiveness  of  the 
Judgment  obtained  against  him. 

3.  We  do  not  see  how  any  relief  can  be 
granted  the  defendant  hi  error  against  the 
two  foreign  corporations,  or  either  of  them. 
In  which  he  became  a  stockholder.  If  the 
corporations  were  domestic  corporations,  and 
the  defendant  in  error  were  one  of  our  own 
citizens,  bis  case  is  not  brought  within  the 
principles  laid  down  in  Alexander  v.  Searcy, 
81  Ga.  548,  8  S.  B.  630,  12  Am.  St  Rep.  337, 
and  In  other  cases,  and  codified  in  section 
18G0  of  the  Civil  Code.  It  must  be  a  strong 
case  to  Jtistify  a  court  of  this  state  In  at- 
tempting to  interfere,  directly  or  Indirectly, 
with  the  a£rata*s  of  a  foreign  corporation,  or 
the  administration  of  Its  corporate  business. 
The  fact  that  it  proposes  to  take  its  assets  to 
Its  own  domicile,— that  which  it  had  when 
the  party  asking  for  relief  voluntarily  be- 
came a  stockholder,— cannot  be  such  a  case. 
The  only  authorities  cited  by  counsel  for  the 
defendant  In  error  upon  his  proposition  that 
the  courts  of  this  state  may,  in  a  proper  case^ 
appoint  a  receiver  for  a  foreign  corporation, 
are  2  Cook,  Stock  &  S.  {  746,  and  5  Thomp. 
Corp.  H  6860-6861.  The  former  authority 
does  not,  in  this  section,  deal  with  the  sub- 
ject of  foreign  corporations,  and  the  language 
of  the  section  is  authority  for  the  proposition 
that  the  case  must  be  a  strong  one  to  Justify 
the  remedy  against  any  corporation,  and  that 
the  case  made  in  this  petition  does  not  com- 
ply with  the  requirements  laid  down  by  this 
author.  Judge  Thompson  is  of  the  opinion 
that  in  the  case  cited  by  him  there  "may  be 
the  greatest  propriety  in  a  court  of  equity 
laying  hold  of  the  assets  and  impounding 
them  for  the  benefit  of  its  local  creditors." 
This  citation  suggests  expressions  that  may 
be  found  in  some  of  our  decisions  to  the  ef- 
fect that  our  courts  will  not  send  its  citizens 
to  a  foreign  Jurisdiction  for  the  purpose  of 
seeking  redress  when  a  remedy  can  be  af- 
forded them  by  proceedings  in  rem  against 
the  property  of  foreigners.  Bnt  this  defend- 
ant in  error  does  not  bring  himself  within 
the  principle  of  these  decisions,  either  by 
averment  of  his  citizenship  or  by  stating  a 
proper  case  for  relief.  It  is  true  that  he  al- 
leges in  general  terms  that  he  was  "of  said 
comity,"  referring  to  the  county  of  White; 
but  as  held  by  this  court  in  Carswell   v. 
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Schley,  50  Ga.  17,  "the  citizenship  of  a  de- 
fendant is  not  indicated  with  due  certainty 
by  simply  describing  him  as  'of  said  county,' 
meaning  the  county  in  which  the  suit  is 
pending.  Such  a  description  only  implies  a 
residence  which  subjects  him  to  suit  and  is 
consistent  with  citizenship  in  another  state 
or  with  alienage."  The  second  ground  of 
the  demurrer  makes  the  point  that  the  plead- 
ings do  not  show  that  the  plaintifF  is  a  citi- 
zen of  this  state  or  of  the  United  States,  and 
the  failure  to  amend  the  petition  is  signifi- 
cant We  do  not  mean,  of  course,  to  hold  or 
to  intimate  that  an  alien  cannot  sue  another 
in  the  courts  of  this  state  where  service  can 
be  made,  or  that  it  is  the  policy  of  our  conrts 
to  deny  redress  to  aliens.  We  do  mean  to 
say,  however,  that  It  is  not  the  policy  of  oar 
courts  to  grant  the  extraordinary  relief  by 
injunction  and  receiver  to  aliens  against 
aliens,  when  nothing  appears  to  Justify  such 
relief  except  what  is  stated  in  the  petition 
before  the  court  In  any  case,  under  the  pro- 
visions of  our  Code,  "the  power  of  appointing 
receivers  and  ordering  injunctions  should  be 
prudently  and  cautiously  exercised,  and  ex- 
cept in  clear  and  urgent  cases  should  not  be 
resorted  to."  Civ.  Code,  S  4902.  The  general 
rule  decidedly  is  that  the  courts  of  one  state 
will  not  interfere  In  controversies  rdating  to 
the  management  of  the  affairs  of  foreign 
coi-porations.  6  Thomp.  Corp.  t  8011.  This 
eminent  author  thus  states  the  rule:  "As  a 
general  rule,  actions  brought  by  stockholders, 
generally  in  equity,  to  restrain  or  redress 
frauds  or  breaches  of  trust  committed  by  the 
directors  or  officers  of  the  corporation,  or  by 
a  majority  of  its  shareholders,  in  the  man- 
agemoit  of  its  business  and  property,  can 
only  be  brought  In  the  courts  of  the  state  un- 
der whose  laws  the  corporation  was  created. 
This  rule  rests  partly  on  Jurisdictional 
grounds,  and  partly  on  grounds  of  policy  and 
expediency." 

Without  passbig  upon  all  the  groonda  ot 
the  demurrer,  we  hold  that  for  the  reasons 
Indicated  in  this  opinion,  the  court  erred  in 
not  sustaining  the  same  and  dismissing  the 
petition,  and  the  Judgment  is  accordingly 
reversed.  All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent  on  account  ot  sick- 
ness. 


BKLDINQ  V.  ARCHER  et  aL 

(Supreme  Court  of  North  Oaroliua.      Not.  18, 
1902.) 

TRUSTS— REMOVAL   OF  TRUSTHiE— BREACH    OP 

TRUST  —  CHANGE  OF  VENUE  —  OBJECTIONS- 
WAIVER— PARTIES  —  JOINDER  —  DISCRETION 
—EVIDBNCB— OPINION— HEARSAY  —  INSTRUC- 
TIONS —  REQUEST  TO  CHARQE  —  APPBAIi  — 
HARMLESS   ERROR. 

1.  Where  the  court  was  authorized  to  grant 
a  cbauge  of  venue  for  convenience  of  witness- 
es, and  ou  objection  being  made  to  the  removal 
to  a  certain  county  the  court  gave  plniutiff  his 
choice  of  one  of  three  counties,  whereupon  plain- 
tifif's  counsel  said  that  he  would  "take"  one  of 
the  counties  named  other  than  the  county  select- 
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ed  hy  the  conrt,  and  the  cause  was  sent  to  the 
conuty  80  selected,  plaintiff  theieby  waived  any 
Irregularity  in  the  proceeding. 

2.  Where,  in  an  action  aKainst  a  trustee  for 
breach  ot  trust  in  making  an  alleged  wrongful 
sale  of  trust  land,  plaintiff  knew  the  relation 
of  the  purchasers  at  the  time  he  brought  the 
suit,  but  did  not  make  them  parties,  it  was 
within  the  discretion  of  the  court  to  deny  his 
subsequent  motion  for  an  order  making  such 
purchasers  parties  defendant. 

3.  A  trust  agreement  appointed  defendants  as 
trustees  to  sell  or  use  certain  property,  and  to 
pay  indebtedness  thereon.  It  recited  that  it 
was  made  In  settlement  of  obligations  iinder 
previous  contracts  with  the  trustees  and  in  set- 
tlement of  certain  suits  brought  by  them  with 
relation  to  the  property,  and  provided  in  detail 
the  obligations  and  duties  of  the  trustees  with 
relation  to  the  property,  supersediug  the  prior 
contracts.  Held,  in  au  action  to  remove  the 
trustees  for  breach  of  trust,  that  the  prior  con- 
tracts were  merged  in  the  subsequent  breach  of 
trust,  and  were,  therefore,  immaterial  in  such 
action. 

4.  A  deed  of  trust  gave  the  trustees  power  to 
sell  the  property  or  any  pnrt  thereof,  to  pay 
debts,  at  private  sale,  and  at  such  price  and 
in  such  manner  and  on  such  terms  as  they 
deemed  proper,  provided  that  no  sales  should  be 
made  of  the  whole  of  the  property  unless  suffi- 
cient was  realized  to  satisfy  the  claims  of  the 
several  parties  mentioned  therein.  Another  sec- 
tion conferred  power  on  one  of  the  trustees, 
without  the  co-operation  or  assent  of  the  other, 
to  sell  the  property  at  public  auction  within  90 
(lays  after  any  default  in  payment  of  the 
amounts  due  liim  therein;  and,  if  he  should  not 
elect  to  do  so,  he  should  have  the  privilege  of 
proceeding  under  a  prior  contract,  merged  )u 
the  trust  agreement,  and  under  judgments  pre- 
viously recovered  by  him.  Beld,  that  the  trus- 
tees jointly  had  power  to  contract  to  sell  a 
pari  of  the  property  privately  for  the  purpose 
of  the  trust. 

5.  Ill  an  action  to  remove  trustees  for  breach 
of  trust,  a  report  concerning  the  trust  property, 
made  by  one  of  the  trustees,  was  inaamissible 
as  against  the  other. 

6.  lu  a  proceeding  against  trustees  for  breach 
of  trust,  plaintiff's  reason  for  entering  into  the 
deed  of  trust  imder  which  the  trustees  acted 
was  immaterial. 

7.  Where  trustees  were  required  to  pay  In- 
debtedness, which  was  a  Hen  on  a  large  tract  of 
timber  lands,  either  by  a  manufacture  of  the 
timber  or  a  sale  of  the  lands,  evidence  tending 
to  show  the  impracticability  of  attempting  to 
manufacture  the  lumber  was  admissible  in  a 
proceeding  to  remove  the  trustees  for  alleged 
breach  of  trust  in  their  failure  to  cut  and 
market  the  timber  on  the  land. 

8.  Where  an  expert  witness  is  introduced  to 
testify  to  the  value  of  a  tract  of  laud  from  a 
personal  examination,  an  inquiry  as  to  how  he 
spent  his  time  wliile  prospecting  the  propnty 
was  proper. 

9.  vV'here  the  removal  of  trustees  appointed  to 
sell  land  was  asked  by  an  alleged  breach  of 
trustees  in  making  an  improvident  sale,  and  de- 
fendant contended  that  the  acreage  mentioned 
in  the  pleadings  had  been  considerably  reduced 
by  lappages  of  surveys,  a  surveyor  acquainted 
with  the  land,  and  who  had  done  surveying  in 
reference  to  the  lappages,  and  had  surveys  con- 
nected with  the  adjoining  tracts,  was  entitled  to 
testify  to  estimates  of  the  laud  embraced  in  the 
lappages,  though  he  did  not  have  particular  sur- 
veys of  the  particular  lappages  in  question. 

10.  In  a  proceeding  for  the  removal  of  trustees 
for  breach  of  trust,  letters  and  communications 
between  one  of  the  trustees  and  the  ownera  of 
the  property,  without  the  knowledge  of  the  oth- 
er, were  inadmissible  against  the  latter. 

1 1.  A  deed  of  trust  executed  to  provide  for 
the  settlement  of  certain  indebtedness  on  timber 
lands,  after  referriug  to  certain  suits  and  judf- 
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meuts,  recited  that,  in  order  to  settle  snch  mat- 
ters and  all  litigations,  it  was  agreed  that  the 
amount  due  to  one  of  the  trustees  was  settled 
and  agreed  on  at  a  fixed  sum,  and  plaintiff 
thereafter  recognized  the  terms  of  the  settle- 
ment. Held,  in  a  suit  to  remove  the  trustees  for 
breach  of  trust,  that  the  records  In  such  suits 
were  properly  admitted,  though  plaintiff  was 
not  a  party  to  the  suits. 

12.  Conveyance  by  one  trustee  and  his  wife,  as 
individuals,  to  such  trustee  and  another,  as 
trustees,  operated  as  a  valid  conveyance  to  the 
co-trustee,  though  the  grantor  as  an  individual 
conld  not  convey  to  himself  as  trustee. 

13.  Where  a  witness,  on  being  asked  if  he  bad 
heard  of  any  large  sales  of  laud  in  a  certain 
county,  answered  that  be  had  only  known  of 
them  through  hearsay,  and  stated  nothing  more, 
snch  answer  was  harmless. 

14.  Where  trustees  were  sought  to  be  removed 
for  alleged  breach  of  trust  in  making  improv- 
ident contract  to  sell  lands,  evidence  of  the 
value  of  other  lands  similarly  situated,  and 
of  a  similar  character,  was  admissible  on  the 
value  of  the  lands  sold. 

16.  Where  trustees  were  sought  to  be  removed 
for  breach  of  trust  in  selling  land  Instead  of  cut- 
ting and  manufacturing  timber  on  the  lands,  a 
witness,  who  had  been  in  the  lumber  business  35 
years,  and  was  thoroughly  acquainted  with  all 
parts  of  the  same,  and  who  testified  that  he 
took  charge  of  the  property  with  a  view  to  sell- 
ing it  for  the  defendants,  and  that  he  was  ac- 
quainted with  the  timber,  its  location,  the  rivers 
and  the  roads,  and  the  general  character  of  the 
country,  was  entitled  to  testify  that,  in  his  opin- 
ion, it  would  not  have  been  practicable  for  the 
trustees  to  have  undertaken  the  manufacture 
and  sale  of  the  timber. 

16.  Where  a  writing  is  collateral  to  the  issues, 
its  contents  are  provable  without  producing  the 
paper. 

17.  Wheie  trustees  were  sought  to  be  removed 
for  breach  of  trust  in  making  alleged  improvi- 
dent sale  of  a  part  of  the  property,  evidence  of 
interviews  between  one  of  the  trustees  and  oth- 
ers in  reference  to  a  sale  of  the  land,  and  op- 
tions to  purchase  the  same,  and  a  conversation 
between  one  of  the  trustees  and  a  chemist  on  an 
analysis  of  samples  of  mineral  earth  from  the 
lands  submitted  for  examination,  were  compe- 
tent to  show  efforts  to  sell,  bearing  on  the  trus- 
tees' good  faith. 

18.  Where  trustees  were  appointed  to  sell  or 
use  certain  property,  and  from  the  proceeds 
pay  au  indebtedness  to  oue  of  the  trustees,  evi- 
dence, in  au  action  to  remove  the  trustees,  that 
the  plaintiff,  through  one  of  the  trustees  as  his 
agent,  wished  to  pay  his  part  of  the  indebted- 
ness to  the  other  trustee,  and  offered  to  raise 
his  part  of  the  fund,  was  admissible. 

19.  Where  land  was  conveyed  to  trustees  to 
pay  debts  specified  in  the  deed  of  trust,  evi- 
dence, in  an  action  to  remove  the  trustee,  as  to 
the  manu«'  in  which  the  amount  due  to  the 
creditors,  as  stated  in  the  deed,  was  arrived  at, 
was  not  material,  and  its  admission  was  harm- 
less. 

20.  Where,  in  a  proceeding  to  remove  trustees 
for  alleged  breach  of  trust,  the  issues  submitted 
by  the  court  covered  the  case,  and  were  clear, 
it  was  not  error  for  the  court  to  refuse  to  sub- 
mit issues  tendered  by  the  plaintiff. 

21.  Where  a  deed  of  trust  authorized  the  trus- 
tee to  sell  the  land  conveyed,  or  to  undertake 
the  cutting,  manufacture,  and  sale  of  timber  ou 
the  land  separate  from  the  land,  to  liquidate  in- 
debtedness provided  for,  and  provided  that  no 
sale  of  the  whole  property  should  be  made  un- 
less snfilcient  money  be  raised  to  satisfy  the 
claims  of  the  several  parties  mentioned  in  the 
deed,  snch  deed  did  not  preveut  the  trustees, 
acting  in  good  faith,  from  selling  a  part  of  the 
land  for  a  fair  value,  in  the  absence  of  proof 

T  U.  See  Evidence,  vol.  M,  Cent.  Dig.  I  628. 
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tbat  the  contemplatecl  sale  Injoriooslr  affected 
.    the  Talne  of  the  land  remainini;. 

22.  Trastees  appointed  to  eell  or  oae  land,  and 
from  the  proceeds  pay  indebtedness  charged 
therein,  were  not  gnilty  of  a  breach  of  tmst  in 
themselTes  failing  to  go  upon  the  property,  and 
in  appointing  an  agent  to  take  possession  there- 

\    of  for  them,  if  in  so  doing  they  exercised  a 
^  sound  discretion. 

23.  Where  trustees  were  sought  to  be  remoTed 
for  an  alleged  breach  of  trust  arising  from 
their  acts  with  relation  to  land  conveyed  to  be 
sold  or  used  for  the  purpose  of  paying  indebted- 
ness, whether  the  trustees  took  possession  of  the 
land  within  a  reasonable  time  after  the  execu- 
tion of  the  deed  was  a  question  for  the  jury. 

24.  Where,  in  a  proceeding  to  remove  trustees 
tor  misconduct  in  relation  to  certain  litigation, 
the  court  charged  that  the  trustees  wei'e  bound 
to  prosecute  the  actions,  and  that,  it  nonsuits 
were  negligently  permitted,  and  by  reason  of 
such  nonsuits  injury  resulted  to  the  estate,  the 
trustees  would  be  guilty  of  a  breach  of  trust, 
it  was  not  error  for  the  court  to  refuse  plain- 
tiff's request  to  charge  on  the  same  subject. 

26.  Where  it  was  contended  thnt  trustees 
sought  to  be  removed  had  been  guilty  of  negli- 
gence in  failiug  to  keep  trespassers  from  the 
land,  a  charge  that  if  the  trustees,  through  their 
agents,  did  not  use  such  care  and  diligence  as 
an  ordinarily  careful  business  man  would  use 
ia  t^  own  business,  under  such  circumstances, 
to  protect  the  laud,  the  trustees  would  be  guilty 
of  a  breach  of  trust,  was  sufficient. 

26.  An  instruction  that  if  trustees  failed  to  use 
their  best  judgment  and  reasonable  skill  to  raise 
money  from  the  trust  funds,  and  by  reasou  of 
such  failure  the  trust  property  was  sold  for  tax- 
es, the  trustees  were  guilty  of  a  breach  of  trust, 
was  a  sufficient  presentation  of  such  issue. 

27.  An  iustructiou  that  if  trustees  suffered 
logs,  which  were  a  part  of  the  trust  estate,  to 
remain  unprotected  and  become  worthless,  they 
were  guilty  of  a  breach  of  trust,  but  that  it  was 
not  incumbent  on  them  to  take  charge  of  the 
logs  If  they  were  worthless,  or  if  the  trustees, 
in  their  honest  and  best  judgment,  were  of  the 
opinion  that  the  logs  were  so  damaged  that  it 
was  not  for  the  best  interests  of  the  trust  for 
them  to  take  charge  of  them,  was  a  sufficient 
presentation  of  such  issue. 

Appeal  from  superior  court,  Clay  county; 
Jones,  Judge. 

Action  by  D.  W.  Beldlug  against  R.  N. 
Arcbor  and  others,  Individually  and  as  trus- 
tees, for  the  removal  of  defendants  as  trus- 
tees, and  for  Judgment  for  breach  of  trust. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

On  the  9tb  of  November,  1893,  Mllo  Beld- 
Ing  conveyed  to  the  defendant  Archer,  for 
the  consideration  of  $25,000,  certain  real  es- 
tate, sawmills,  and  booms,  and  personal  prop- 
erty at  and  near  Lenoir  City,  Tenn.,  and 
also  certain  timber  logs  In  Graham  county, 
K.  C.  Archer,  under  the  terms  of  the  con- 
veyance, was  to  conduct  the  business  of 
cutting,  sawing,  and  selling  lumber,  and  to 
do  so  to  advantage  it  was  necessary  that  the 
mills  and  booms  be  repaired,  and  the  trib- 
utary streams  cleared  out,  that  logs  might  be 
floated  to  the  mills.  Out  of  the  proceeds  of 
the  sale  of  the  lumber  Archer  was  to  re- 
loorburse  himself  the  $25,000  advanced  by 
him,  and  all  advances  and  amounts  he  might 
make  for  the  repairing  of  the  mills  and 
booms  and  clearing  the  stream  of  obstruc- 
tions;   apply  $5,000  per  annum  to  the  pay- 


ment of  bis  salary,  and  $5,000  for  his  propor- 
tion of  the  profits;  the  balance  of  the  profits 
to  go  to  Belding,  and  the  whole  property 
to  be  afterwards  reconveyed  to  Belding.  On 
the  8tb  day  of  January,  1895,  the  defend- 
ants entered  Into  a  contract,  Krobn  and  Mc- 
Garry  styling  themselves  "trustees,"  of  the 
first  part,  and  Archer  of  the  second  part.  Id 
which  contract  the  one  between  Milo  Belding 
and  defendant  Archer  of  November,  IS93. 
was  referred  to  and  set  out  Ipsissimls  ver- 
bis, and  in  which  contract  of  1S95  there  was 
a  conveyance  to  said  Archer  of  all  the 
rights  in  law  and  equity  of  Milo  Belding  in 
and  to  the  property  conveyed  in  the  contract 
of  November,  1893,  and  also  the  timber  on 
47,000  acres  of  land  in  Graham  comity,  N. 
C.  The  conveyance  was  In  trust,  the  prop- 
erty to  be  used  In  the  sawmiUing  business, 
with  entirely  new  features;  the  business  to 
continue  to  1900,  and  then  the  entire  prop- 
erty to  be  reconveyed  by  Archer  to  the  par- 
ties of  the  first  part  upon  performance  of 
certain  conditions  mentioned  in  the  contract. 
Afterwards  Archer  alleged  breaches  of  the 
contract  of  1896,  brought  suit  in  London 
county,  Tenn.,  and  also  in  Graham  comity. 
N.  C,  against  the  other  defendants  and  oth- 
ers, and  recovered  a  judgment  in  each  court 
for  more  than  $100,000.  Afterwards,  on  the 
8th  of  December,  1899,  the  defendants  enter- 
ed Into  the  following  agreement: 

"Exhibit  A. 

"Memorandum  of  agreement,  made  in 
triplicate,  between  Robert  N.  Archer,  of  Cin- 
cinnati, Ohio,  party  of  the  first  part,  and 
Louis  Krobn,  of  the  same  place,  and  Thomas 
F.  McGarry,  of  Grand  Rapids,  Michigan,  as 
trustees,  parties  of  the  second  part,  and  the 
Union  Savings  Bank  and  Trust  Company,  of 
Cincinnati,  Ohio,  party  of  the  third  part, 
wltnesseth:  That  whereas,  the  parties  of  the 
third  part,  together  with  J.  W.  Cooper,  of 
Murphy,  N.  C;  the  estate  of  C.  S.  Bragg. 
Uenry  Stix,  Nathan  Stlx,  and  D.  W.  Belding. 
of  Cincinnati,  Ohio;  D.  M.  Hyman,  of  Den- 
ver, Colorado;  Alvah  N.  Belding,  of  Rock- 
ville,  Connecticut;  and  Mllo  M.  Belding,  of 
New  York  City,  New  York,— are  the  owners 
and  interested  in  about  sixty-five  thousand 
acres  of  land  In  Graham,  Cherokee,  and 
Clay  and  Swain  counties,  North  Carolina 
(about  forty-five  thousand  acres  in  the  coun- 
ty of  Graham,  the  balance  in  the  other  coun- 
ties above  named);  and  whereas,  there  has 
been  litigation  pending  between  the  said 
Archer  and  the  said  Louis  Ivrohn  and  others 
In  the  chancery  court  of  Ix>udon  county,  Ten- 
nessee, and  In  the  superior  court  of  Graham 
county.  North  Carolina,  and  the  said  Archer 
claims  to  have  obtained  judgment  in  his 
said  case  In  Tennessee,  and  claims  to  have 
obtained  the  judgment  of  the  court  in  his 
favor  in  the  North  Carolina  case,  and  claims 
to  have  a  lien  on  the  timber  rights  on  the 
Graham  county  lands  mentioned,  as  security 
to  blm  for  the  amount  due  to  him  in  said 
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eases,  the  Talldity  of  which  Is  disputed  by 
said  second  parties:  Now,  therefore,  in  or- 
der to  settle  said  matters  and  all  litigation. 
It  is  hereby  mutually  agreed  as  follows: 

"(1)  That  the  amount  due  the  said  Robert 
N.  Archer  is  hereby  settled  and  agreed  upon 
as  follows:  at  the  sum  of  eighty-five  thou- 
sand dollars  ($8o,000). 

"(2)  That  the  sum  shall  be  paid  as  fol- 
lows: Fifteen  thousand  dollars  ($15,000)  In 
four  mouths,  fifteen  thousand  dollars  ($15,- 
000)  in  eight  months,  fifteen  thousand  dol- 
lars ($15,000)  in  twelve  months,  twenty  thou- 
sand dollars  ($20,000)  tn  sixteen  months,  from 
date,  and  twenty  thousand  dollars  ($20,000) 
In  twenty  months  from  date,  with  six  (6) 
per  cent  interest  on  all  of  said  sums.  That, 
in  addition  thereto,  there  Is  due  and  shall 
be  paid  the  snm  of  one  thousand  dollars 
($1,000),  still  due  on  what  is  known  as  the 
'Boom  Company  Note'  at  the  Merchants'  Na- 
tional Bank  of  Cincinnati,  Ohio,  with  interest 
thereon  to  the  date  of  payment;  and  all  costs 
in  the  suits  between  said  llobert  N.  Archer 
and  parties  of  the  second  part  and  others  in 
rx>udon  county,  Tennessee,  and  In  Oraham 
county.  North  Carolina,  but  there  shall  not 
be  included  In  said  costs  any  further  counsel 
or  witness  fees;  all  further  expenses  and 
counsel  fees  for  appealing  and  arguing  the 
case  of  Hebard  t.  Archer  et  al.,  in  the 
United  States  court  of  appeals  at  Cincinnati, 
Ohio,  taidudlng  the  cost  of  transcript,  cleric's 
fees,  and  the  cost  of  printing  record  thereof; 
also  the  Just  and  reasonable  expenses,  costs, 
and  charges  of  handling  said  property,  first 
of  managing  and  conducting  the  aftalrs  there- 
of tinder  this  agreement  and  the  deeds  ac- 
companying the  same,  and  all  taxes  which 
are  now  or  may  be  legally  levied  and  assess- 
ed thereon,  and  all  expenses,  costs,  charges, 
and  counsel  fees  in  the  premises;  and  a  rea- 
sonable compensation  to  said  Robert  N. 
Archer  and  Thomas  P.'  McQarry,  trustees, 
and  their  successors,  for  their  services  in  the 
premises,  not  exceeding  one  hundred  dollars 
($100)  per  month  to  each.  But  the  said  Arch- 
er and  McOarry  assume  no  personal  obliga- 
tion in  regard  to  the  soma  mentioned  In  this 
paragraph,  but  merely  consent  that  they  may 
be  ultimately  paid  out  of  said  property. 

"(3)  As  security  for  the  payment  of  these 
variooB  sums,  the  parties  of  the  second  part 
undertake  to  obtain  conveyances  from  the 
owners  of  the  timber  In  Graham  county, 
North  Carolina,  fully  set  forth  and  described 
in  tbe  contract  between  the  parties  of  the 
first  and  second  i>art,  entered  into  on  tbe 
8tb  day  of  January,  1895,  conveying  a  clear 
and  unincumbered  title  thereto  to  the  said 
Robert  N.  Archer,  of  Cincinnati,  Ohio,  and 
Thomas  F.  McGarry,  of  Grand  Bapids,  Mich- 
igan, as  and  hereinafter  called  'trustees,' 
under  a  suitable  deed  of  trust  prepared  and 
agreed  upon  and  executed  by  the  parties  In 
Interest  contemporaneously  with  the  signing 
of  this  agreement.    And  in  case  of  nonpay- 


ment to  said  Archer  of  any  of  the  amounts 
when  due,  and  for  sixty  days  thereafter,  the 
said  whole  amount  then  owing  said  Archer 
shall  become  due  and  payable  at  once,  and 
said  trustees,  or  either  of  them.  In  case  the 
other  refuses  to  act,  at  the  option  of  said 
Robert  N.  Archer,  shall  proceed  to  sell  said 
Graham  county  lands  and  other  lands  here- 
inafter mentioned,  or  any  part  thereof,  aft- 
er four  consecutive  weeks,  to  parties  in  in- 
terest, at  public  auction,  and  pay  the  pro- 
ceeds thereof  towards  the  liquidation  of 
amounts,  unless  the  said  Archer  shall  exer- 
cise the  option  to  assert  his  original  rights, 
as  specified  In  the  seventh  paragraph  here- 
of. And  said  Archer  or  said  McGarry,  or 
both,  their  successors,  are  authorized  to  bid 
on  said  property,  or  any  part  thereof,  at  any 
sale  of  said  property. 

"(4)  Simultaneously  with  the  execution 
hereof,  as  further  security  for  the  payment 
aforesaid,  the  said  parties  of  the  second  part 
undertake  to  be  deeded  from  all  the  owners 
of  the  Graham  county  lands  (except  J.  W. 
Cooper  and  the  estate  of  Caleb  S.  Bragg,  de- 
ceased, deeds  conveying  the  clear  and  unhi- 
cumbered  title  thereof  In  fee,  but  In  trust  to 
said  Robert  N.  Archer  and  Thomas  F.  Mc- 
Garrj,  as  trustees,  as  well  as  deeds  convey- 
ing the  clear  and  unincumbered  title  thereof 
in  fee,  but  in  trust,  to  about  twenty  thou- 
sand acres  of  land  in  tbe  counties  of  Swain, 
Clay,  and  Cherokee,  North  Carolina,  owned 
by  the  parties  mentioned  in  tbe  first-recited 
clause  of  this  agreement  (except  said  Cooper 
and  said  estate  of  Caleb  S.  Bragg,  deceased), 
under  and  upon  the  same  expressed  trust  as 
specified  in  tbe  deed  of  the  timber  In  Gralinm 
county.  North  Carolina,  aforesaid;  and  also 
as  soon  as  practicable  thereafter  to  obtain, 
if  possible,  deeds  from  said  Oooper  and  es- 
tate of  Caleb  S.  Bragg,  deceased,  covering 
their  Interest  in  the  property  aforesaid.  If  the 
same  can  be  done  under  suitable  terms  and 
arrangements:  provided,  howevw,  that  the 
deeds  of  the  twenty  thousand  acres  in  Clay, 
Swain,  and  Cherokee  counties,  aforesaid,  and 
the  deed  of  the  fee  of  tbe  lands  in  Graham 
county,  aforesaid,  shall  subject  said  property 
by  them  conveyed  to  tbe  payment  of  the 
following  parties  on  or  before  five  years 
from  the  date  hereof,  with  Interest  at  the 
rate  of  six  (6)  per  cent  per  annum: 

Estate  of  J.    W.   Cooper,   Murphy, 

North  Carolina $10,536  42 

Estate  of  C.  S.  Bragg,  Cincinnati, 

Ohio T.-WO  00 

Henry  Stix,  Cincinnati,  Ohio 20  000  00 

Nathan  Stix,  Cincinnati,  Ohio e.O".")  00 

D.  M.  Hyman,  Denver,  Colorado. . .  3,.">()0  00 

Louis  Krohn,  Cincinnati,  Ohio 25,000  00 

Chas.  C.  and  Geo.  H.  Hopkins,  Lan- 
sing and  Detroit,  Michigan 15,000  OC 

"That  with  the  exception  of  the  first  two 
sums  of  those  last  above  mentioned,  to  be 
paid  to  the  estate  of  J.  W.  Cooper  and  the 
eetate  of  C  S.  Bragg,  which  are  to  remain 
Uens  only  on  their  undivided  Interests,  re- 
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spectlTely,  In  said  lands,  and  are  to  be  paid 
only  In  case  said  estate  of  Cooper  and  said 
estate  of  C.  S.  Bragg,  deceased,  make  the 
conveyances  aforesaid,  all  other  amounts 
shall  be  subordinated  to  the  said  Archer  for 
the  sum  to  be  imld  to  him,  and  of  said  ex- 
penses, taxes,  counsel  fees,  costs,  and  boom 
company  note;  and  after  the  said  Archer's 
lien  said  Henry  Stix  shall  have  priority  over 
the  balance  for  the  sum  of  ten  thousand  dol- 
lars ($10,000),  and  interest  [on]  one-half  of 
the  sum  due  him;  otherwise  said  sum  last 
above  Itemized,  including  the  remaining  ten 
thousand  dollars  (|10,000),  and  Interest  to 
Henry  Stix,  shall  be  paid  ratably,— which 
deeds  of  conveyance,  and  the  amount  due 
thereon,  and  the  terms  upon  which  the  same 
shall  be  delivered,  shall  first  be  deposited  in 
escrow  with  the  Union  Savings  Bank  and 
Trust  Company,  of  Cincinnati,  Ohio,  herein- 
after designated  as  the  'depository,'  to  be 
delivered  by  it  to  said  trustee  when  this 
contract  is  signed  and  delivered:  provided, 
also,  that  the  said  trustees  shall,  prior  to 
final  payment,  have  the  right  to  sell  the  tim- 
ber separately  on  the  said  twenty  thousand 
acre  tract,  to  be  cut  and  removed  therefrom; 
but  no  title  therein  shall  pass  to  or  vest  In 
the  purchaser  of  said  timber  until  the  sum 
of  one  dollar  i)er  thousand  feet  of  timber 
shall  be  first  paid  In  or  deposited  with  the 
said  depository  for  and  on  account  of  the 
Indebtedness  of  the  estate  of  J.  W.  Cooper, 
estate  of  C.  S.  Bragg,  deceased  (provided 
they  deed  to  said  trustees,  Henry  Stix,  Nath- 
an Stix,  T).  M.  Hyman,  Louis  Krobn,  and 
Charles  O.  and  George  E.  Hopkins,  to  whom 
the  same  shall  be  disbursed  by  said  deposi- 
tory, preferring  the  estate  of  J.  W.  Cooper 
and  the  estate  of  C.  S.  Bragg,  provided  they 
deed  as  aforesaid),  and  Henry  Stix,  imder 
the  terms,  priorities,  and  conditions  as  afore- 
said, but  otherwise  in  proportion  to  their 
several  and  respective  Indebtedness  afore- 
said; the  balance  to  be  paid  to  said  Robert 
N.  Archer,  or  sufficient  thereof  to  satisfy 
bis  claim  in  full. 

"(5)  And  the  said  trustees,  Robert  N.  Arch- 
er and  Thomas  F.  McGarry,  are  also  author- 
bied  and  empowered  at  any  time  to  sell  said 
property,  or  any  part  thereof,  at  private  sale, 
at  such  price.  In  such  manner,  and  upon  such 
terms  and  conditions  as  they  deem  proper: 
prbvlded,  however,  that  no  such  sale  shall 
be  made  of  the  whole  of  said  property  unless 
sufficient  be  realized  to  satisfy  the  claims  of 
tlie  several  parties  herein  mentioned,  princi- 
pal and  interest,  hereinbefore  scheduled  and 
set  forth. 

"(6)  In  the  event  of  the  death  or  resigna- 
tion of  either  or  both  prior  to  the  termination 
of  said  trust,  said  Robert  N.  Archer's  place 
shall  be  filled  by  the  Joint  agreement  of 
Frank  K.  Rodman  and  C.  B.  Matthews,  or 
their  successors,  of  Cincinnati,  Ohio,  and 
Thomas  F.  McGarry's  place  by  Krohn  and 
D.  W.  Belding,  or  their  successors,  of  Cin- 


cinnati, Ohio;  and.  In  case  either  side  falls 
to  act  for  ten  days  after  vacancy,  the  otli-. 
OB  shall  make  said  appointment 

"(7)  In  consideration  of  the  premises  afore- 
said, and  as  further  security  for  the  several 
amounts  aforesaid,  the  said  Robert  N.  Arch- 
er agrees  to  legally  execute  and  deposit  with 
said  depository  a  deed  for  the  said  timber 
in  Graham  county,  North  Carolina,  and  his 
Interest  in  the  boom  and  mill  at  L«nolr. 
Tennessee,  all  his  Interest  in  the  Tennessee 
Improvement  Company,  conveying  the  same 
to  the  said  Robeit  N.  Archer  and  Thomas  F. 
McGarry  for  the  purposes  of  the  trust  here- 
in specified,  and  an  absolute  and  complete 
discharge  and  satisfaction  of  the  Judgments 
obtained  by  him  In  Tennessee  and  North 
Carolina  aforesaid,  and  a  release  of  all  per- 
sonal liability  for  the  payments  provided  by 
this  agreement,  to  be  delivered  by  said  de- 
pository to  Louis  Krohn  and  Thomas  F.  Mc- 
Garry upon  the  payments  of  the  moneys 
mentioned  above  to  said  Robert  N.  Arcber: 
and,  in  case  of  the  nonpayment  of  the  mon- 
eys above  mentioned  to  said  Robert  N.  Arti- 
er in  manner  and  form  as  above  expressed, 
the  said  Robert  N.  Archer  shall,  for  the 
space  of  ninety  days  after  any  default,  have 
the  option  to  enforce  this  instrument,  or  be 
remitted  to  his  original  rights  under  the 
contract  of  January  8,  1895,  and  the  suits 
mentioned  [in]  the  third  paragraph  hereof, 
as  If  this  contract  had  never  been  made: 
and  said  discbarge  and  satisfaction  and  said 
deed  Just  mentioned  shall  be  null  and  void, 
and  all  parties  shall  be  returned  to  their 
original  rights. 

"(8)  It  is  further  mutually  understood  and 
distinctly  agreed  that,  after  the  payments 
herein  provided  for  In  this  contract,  with  in- 
terest thereon,  shall  have  been  made,  the 
balance  or  residue,  if  any,  shall  belong  to 
and  shall  be  legally  conveyed,  transferred, 
and  assigned  to  Mllo  M.  Belding,  of  New 
York  City,  New  York,  Alvah  N.  Belding,  of 
RockvUIe,  Connecticut,  David  W.  Belding. 
of  Cincinnati,  Ohio,  and  Thomas  F.  McGarry, 
of  Grand  Rapids,  Michigan,  their  heirs,  legal 
representatives,  and  assigns. 

"(9)  Said  Robert  N.  Archer  further  agrees 
to  convey  at  the  same  time  to  said  trustees, 
for  the  purpose  of  the  trust,  the  amount  of 
money,'  If  any,  now  in  the  hands.  In  the  cus- 
tody, and  control  of  or  due  the  master  and 
receiver  of  the  superior  court  of  Graham 
county.  North  Carolina,  as  well  as  the  master 
and  receiver  of  the  chancery  court  of  Loudon 
county,  Tennessee. 

"(10)  It  is  distinctly  understood  and  ex- 
pressly agreed  that  no  authority  Is  vested 
In  said  Robert  N.  Archer  and  Thomas  F.  Mc- 
Garry, trustees,  to  Incur  any  liability  or  debt 
against  the  owners  of  the  said  property  per- 
sonally In  the  use  of  the  property  or  other- 
wise; and  that  the  trust  Imposed  upon  the 
said  Robert  N.  Archer  and  Thomas  F.  Mc- 
Garry In  this  agreement  Is  accepted  upon  the 
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express  condition  that  said  trnatees  shall  not 
Incur  any  personal  liability  or  responalbUity 
whatever,  except  for  their  own  willful  and 
Intentional  breaches  of  the  trust  herein  ex- 
pressed and  contained. 

"(11)  It  is  further  agreed  that  all  moneys 
received  by  said  trustees  In  the  matter  of 
this  trust  shall  be  deposited  with  said  deposi- 
tory, and  that,  as  so<ni  as  the  sum  of  one 
thousand  dollars  is  on  hand,  applicable  to 
the  payment  of  any  of  the  respective  claims 
to  be  paid  under  this  contract.  It  shall  be  so 
applied  by  the  depository  upon  receipt  of  the 
Joint  voucher  or  vouchers  of  said  trustees. 

"(12)  It  is  further  mutually  agreed  that 
upon  receiving  payment  In  full  and  being  re- 
lieved from  all  obligations  In  premises,  the 
said  Bobert  N.  Arcber's  trusteeship  herein 
shall  cease  and  terminate,  and  that  he  shall 
thereupon  execute  the  necessary  deeds  and 
conveyances,  without  recourse  to  him  to  legal- 
ly vest  the  property  In  the  successors  or  the 
owners,  as  the  case  may  be. 

"(13)  It  is  further  agreed  that  after  the  pay- 
ment of  the  said  Robert  N.  Archer  In  full 
all  the  lands  and  timber  hereinabove  men- 
tioned shall,  as  security  for  the  payment  of 
any  of  the  sums  due  the  parties  mentioned 
in  paragraph  4  of  this  contract,  in  the  order 
therein  expressed,  and  said  lands  shall  be 
sold  or  disposed  of,  and  the  avails  In  the 
depository  paid  under  the  terms  and  provi- 
sions of  this  agreement 

"(14)  The  trust  herein  created  Is  hereby 
fixed  and  terminates  five  years  from  the  date 
hereof,  but  shall  remain  as  long  as  any  of 
the  funds  herein  provided  for  remain  unpaid; 
bnt  no  charges  shall  be  made  for  their  serv- 
ices by  said  trustees  after  said  five  years. 

"(15)  Said  Henry  Stix  and  Nathan  Stlx 
are  hereby,  by  each  of  the  parties  hereto,  ab- 
solved, released,  and  discharged  from  any 
and  all  personal  liability  which  may  in  any 
manner  be  claimed  to  exist  against  th^n,  or 
either  of  them,  by  reason  of  any  of  the 
n  mounts  claimed  or  named  herein  as  being 
due,  or  under  any  judgments  or  suits  or  pro- 
ceedings heretofore  Instituted,  to  which  either 
of  the  parties  hereto  are  parties;  and  all 
claims  which  may  or  might  be  asserted 
against  them,  or  either  of  them,  arising  ont 
of  said  suits  or  any  of  the  proceedings  here- 
inbefore referred  to,  or  nnder  this  contract, 
is,  by  each  of  the  signers  hereof,  expressly 
waived  and  released,  and  all  such  claim  is  In 
consideration  of  the  premises  and  the  sum  of 
one  dollar  paid  by  said  Henry  Stlx  and  Na- 
than Stlx,  expressly  waived  and  hereby  dis- 
charged, said  Robert  N.  Archer,  however,  ex- 
pressly reserving  the  personal  liability,  if 
any,  of  all  others." 

On  December  9,  1899,  the  parties  In  Inter- 
est executed  the  following  Instrument: 

"Exhibit  A. 

"This  indenture,  made  this,  the  9tli  day  of 
December,  A.  D.  1899,  between  Mllo  M.  Beld- 
Ing  and  Bmlly  Belding,  his  wife,  of  New 


Tork  City;  Alvab  H.  Beiding  and  Lizzie 
Belding,  his  wife,  of  RockvIUe,  Connecticut; 
David  W.  Belding  and  Jeanette  Belding,  his 
wife,  Louis  Krohn,  widower,  Henry  Stlx  and 
Fannie  Stix,  his  wife,  Nathan  Stix  and  Ricka 
Stlx,  his  wife,  all  of  Cincinnati,  Ohio;  D. 
M.  Hyman  and  Bettie  Hymau,  his  wife,  of 
Denver,  Colorado;  and  Thomas  F.  McGarry 
and  Nettie  B.  McGarry,  his  wife,  of  Grand 
Rapids,  Michigan,— parties  of  the  first  part, 
and  Robert  N.  Archer,  of  Cincinnati,  Ohio, 
and  Thomas  }?.  McGarry,  of  Grand  Rapids, 
Michigan,  trustees,  parties  of  the  second  part, 
witnesseth:  That  the  said  parties  of  the  first 
part,  for  and  In  consideration  of  one  hun- 
dred dollars  ($100)  to  them  In  hand  paid  by 
the  said  parties  of  the  second  part,  the  re- 
ceipt whereof  Is  hereby  confessed  and  ac- 
knowledged, do  by  these  presents  grant,  bar- 
gain, sell,  remise,  release,  and  forever  quit- 
claim onto  the  said  parties  of  the  second 
part,  and  to  their  heirs,  successors,  and  as- 
signs, forever,  the  following  pieces,  parcels, 
and  tracts  of  land,  situate  in  Graham  county. 
North  Carolina,  and  described  as  follows,  to 
wit:  [Here  follows  description  of  the  lands.] 
Together  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belong- 
ing or  In  any  wise  appotalnlng;  to  have  and 
to  hold  the  same,  and  every  part  thereof, 
unto  the  said  parties  of  the  second  part,  theh* 
heirs  and  assigns,  in  trust  for  the  use,  benefit, 
and  security,  as  hereinafter  mentioned,  of 
the  several  persons,  their  respective  execu- 
tors, administrators,  and  assigns,  and  for  the 
purpose  of  carrying  out  a  contract  of  even 
date  herewith  between  Robert  N.  Archer,  of 
the  one  part,  and  Thomas  F.  McGarry  and 
Louis  Krohn,  trustees,  of  the  other  part,  with 
the  preference,  priority,  and  distinctions  here- 
in mentioned;  nevertheless  to  take  Imme- 
diate possession  of  the  same,  manage,  con- 
trol, safeguard,  sell,  dispose  of,  cause  to  be 
manufactured  and  sold  the  timber  of  said 
lands,  in  whole  or  in  part,  in  such  manner  as 
the  said  parties  of  the  second  part  shall  deem 
best  to  convert  said  timber  or  lumber  into 
money  In  the  speediest  and  most  advantage- 
ous way,  but  without  authority  to  incur  any 
indebtedness  or  liability  binding  upon  gran- 
tors, and  Immediately  deposit  their  proceeds 
in  the  Union  Savings  Bank  and  Trust  Com- 
pany, of  Cincinnati,  Ohio.  With  and  out  of 
the  avails  of  such  money  the  said  Savinj;s 
Bank  and  Trust  Company,  upon  vouchers 
duly  approved  by  said  trustees,  shall — 

"(1)  Pay  and  discharge  the  just  and  rea- 
sonable expenses,  costs,  and  charges  of  hand- 
ling said  property,  and  in  managing  and  con- 
ducting the  affairs  of  the  same,  including  the 
expense  of  any  agent  or  agents  therein  em- 
ployed; to  pay  all  taxes  which  shall  be  lev- 
ied and  assessed  thereon,  and  all  expenses, 
costs,  charges,  counsel  fees  in  the  premises; 
and  a  reasonable  compensation  to  the  parties 
of  the  second  part,  or  their  successors,  for 
their  services  in  the  premises,  not  exceeding 
the  sum  of  one  hundred  dollars  (|100)  per 
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month  each:  provided,  that  no  more  than 
this  amount  shall  be  paid  from  said  tmat  tat 
services,  notwithstanding  a  similar  amount 
Is  provided  in  a  certain  deed  executed  by 
David  W.  Beldlng  and  wife  and  Henry  Stlx 
and  wife,  of  even  date  herewith. 

"(2)  To  pay  or  deposit  with  the  Union  Say- 
ings Bank  and  Trust  Company,  of  Cincin- 
nati, Ohio,  the  amount  of  one  dollar  (|1)  per 
thousand  feet  for  all  the  timber  or  lumber 
sold  and  removed  from  the  lands  embraced 
In  this  conveyance  in  the  counties  of  Chero- 
kee, Clay,  and  Swain;  it  being  the  Intention 
of  this  paragraph  of  this  instrument  that, 
before  any  title  shall  pass  to  or  vest  In  the 
purchaser  of  said  timber  so  removed  from 
tracts  situated  in  the  counties  of  Clay,  Swain, 
and  Cherokee,  the  sum  of  one  dollar  per 
thousand  feet  shall  be  first  paid  In  and  de- 
posited with  the  said  Union  Savings  Bank 
and  Trust  Company,  and  on  account  of  the 
Indebtedness  of  J.  W.  Cooper,  estate  of  Caleb 
8.  Bragg,  deceased,  Henry  Stlx,  Nathan 
Stlx,  D.  M.  Hyman,  Louis  Krohn,  and  Char- 
les C.  and  George  H.  Hopkins,  to  whom  the 
same  shall  be  disbursed  by  the  said  Union 
Savings  Bank  and  Trust  Company  as  pro- 
vided in  a  certain  contract  or  agreement  en- 
tered into  as  of  this  date  between  said  Robert 
N.  Archer,  as 'party  of  the  first  part,  Louis 
Krohn  and  Thomas  P.  McGarry,  as  trustees, 
parties  of  the  second  part,  and  the  Union 
Savings  Bank  and  Trust  Company,  of  Cin- 
cinnati, Ohio,  as  party  of  the  third  part. 

"(3)  Pay  and  discharge  in  full  the  amount 
due  to  the  said  Robert  N.  Archer  at  the  time 
and  In  the  manner  mentioned  in  said  agree- 
ment last  above  mentioned. 

"(4)  After  the  payment  of  said  expenses, 
cost,  charges,  and  liabilities,  as  aforesaid,  to 
pay  and  discharge  in  full  the  amounts  due 
estate  of  J.  W.  Cooper,  estate  of  Caleb  S. 
Bragg,  deceased,  Henry  Stlx,  Nathan  Stlx,  D. 
M.  Hyman,  Louis  Krohn,  Charles  C.  and 
George  H.  Hopkins,  at  the  time,  in  the  man- 
ner, and  under  the  terms  and  conditions  men- 
tioned In  the  order,  and  under  the  terms 
specified.  The  surplus  or  residue.  If  any 
there  be,  shall  be  paid  or  turned  over  to  Mllo 
M.  Beldlng,  Alvah  N.  Beldlng,  David  W. 
Beldlng,  and  Thomas  F.  McGarry,  their 
heirs,  legal  representatives,  nominees,  or  as- 
signs. 

"(5)  And  the  said  parties  of  the  second 
part  covenant  and  agree  that,  upon  the  pay- 
ments being  made  as  in  the  first  four  para- 
graphs above  provided,  they  will  execute  and 
deliver  their  deed  or  deeds  to  the  said  Milo 
M.  Beldlng,  Alvah  N.  Beldlng,  David  W. 
Beldlng.  and  Thomas  F.  McGarry,  duly,  fully, 
and  legally  conveying  to  them,  ^helr  legal 
representatives  and  assigns,  all  the  rest,  resi- 
due, and  renialudcr  of  said  property,  and  ev- 
ery part  and  parcel  thereof. 

"(C)  It  is  further  understood  and  agreed, 
however,  that  the  parties  of  the  first  part 
convey  no  other,  further,  or  different  rights 
by  this  Instrument  than  sufficient  to  place  the 


title  of  said  lands  In  the  parties  of  the  sec- 
ond pert  under  and  by  virtue  of  this  con- 
veyance. 

"(8)  The  trust  herein  created  Is  berebr 
fixed  and  terminates  five  years  from  the  d:ite 
hereof,  but,  however,  said  lands  and  timber 
thereon  shall  be  and  remain  as  security  to 
Robert  N.  Archer  for  the  payments  to  be 
made  to  him  as  set  out  in  said  contract  at  the 
time  therein  specified,  and  shall  so  remain 
as  security  as  long  as  any  part  of  said  pay- 
ments remain  unpaid;  and,  in  case  of  de- 
fault in  making  any  of  the  payments,  a^ 
mentioned  In  the  said  contracts,  said  lands 
and  the  timber  thereon  shall  be  sold  by  tbe 
grantees  herein,  and  the  proceeds  of  said 
sales  shall  be  paid  on  account  of  the  8um.< 
so  due  said  Archer.  And  the  said  lien  Iiere- 
by  created  shall  be  paramount  to  every  other 
Hen  or  interest  in  said  property." 

On  the  29th  day  of  October,  1900.  the  de- 
fendants Archer  and  McGarry  entered  intu 
a  contract  with  Edward  J.  Leigbton  and 
others  for  a  sale  of  the  land  in  Graham  coun- 
ty, the  contract  being  in  the  following  words 
and  figures: 

"Exhibit  C. 

"This  memorandum  of  agreement,  entered 
Into  this  29th  day  of  October,  1900.  between 
Robert  N.  Archer,  dty  of  Cincinnati.  Ohio, 
and  Thomas  F.  McGarry,  of  Grand  Rapids, 
state  of  Michigan,  trustees,  parties  of  the 
first  part,  and  Edward  I.  Leighton,  Fred- 
erick W.  Bruch,  George  Reeves,  John  Mat- 
thews, Benjamhi  P.  Bole,  and  William  R. 
Hopkins,  of  the  city  of  Cleveland,  state  of 
Ohio,  parties  of  the  second  part,  witnesseth: 
That  the  said  parties  of  the  first  part  hereby 
sell  to  the  parties  of  the  second  part  certain 
lands  situated  hi  the  county  of  Graham  and 
the  state  of  North  Carolina,  known  as  the 
'Beldlng  Lands,'  and  which  are  more  par- 
ticularly described  in  two  certain  deeds  of 
conveyance,  one  dated  on  the  9th  day  of  De- 
cember, 1889,  and  the  other  dated  on  the  22d 
day  of  March,  A.  D.  1900,  whereby  Mllo  M. 
Beldlng  and  Emily  E.  Beldlng,  his  wife,  of 
New  York  City:  Alvah  N.  Beldlng  and  Lizzie 
Beldlng,  his  wife,  of  Rockvlile,  Connecticut; 
David  W.  Beldlng  and  Jeanette  Beldlng.  bis 
wife,  Louis  Krohn,  widower,  Henry  Stlx  and 
Fannie  Stlx,  his  wife,  Nathan  Stlx  and  Ricka 
Stlx,  his  wife,  all  of  Cincinnati,  Ohio;  D.  M. 
Hyman  and  Bettle  Hyman,  his  wife,  of  D«tt- 
ver,  Colorado;  and  Thomas  F.  McGarry  and 
Nettle  B.  McGarry  his  wife,  of  Grand  Rapids. 
Michigan,— conveyed  to  the  parties  of  the 
first  part,  as  trustee,  certain  lands  in  said 
Graham  county,  in  said  deeds  described,  and 
all  other  tracts  and  parcels  of  land  situated 
In  Graham,  Clay,  Swain,  and  Cherokee  coun- 
ties, situated  In  the  state  of  North  CaroUua, 
in  which  the  grantors  In  said  conveyance 
were  Interested  Jointly  or  In  common;  and 
that  said  lands  In  Graham  county,  which  are 
covered  by  this  contract,  and  sold  by  virtue 
of  the  power  conferred  upon  the  parties  of 
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the  first  part  by  the  deeds  mentioned  and  by 
the  contracts  knotrn  as  the  'trust  agreement' 
entered  Into  between  Robert  N.  Archer  in- 
dividually and  Louis  Krohn,  of  Cincinnati, 
Ohio,  and  Thomas  F.  McGkkrry,  of  Orand 
Rapids,  Michigan,  trustees,  and  the  Union 
Savings  Bank  and  Trust  Company,  of  Cin- 
cinnati, Ohio,  dated,  respectively,  December 
9,  1890,  February  24,  1900,  and  March  15, 
1000,  on  deposit  with  the  said  Union  Savings 
Banlc  and  Trust  Company,  of  Cincinnati; 
and  the  said  sale  Is  upon  the  following  terms 
and  conditions: 

"(1)  The  said  parties  of  the  second  part 
agree  to  pay  for  said  lands  the  sum  of  one 
hundred  and  twenty-five  thousand  dollars 
($125,000)  in  the  manner  following,  to  wit: 
The  sum  of  fifteen  thousand  dollars  (|15,000) 
cash  upon  the  individual  claim  ot  the  said 
Robert  N.  Archer,  and  the  balance  of  said 
claim,  amounting  to  seventy-five  thousand 
dollars  ($75,000)  in  equal  payments  of  fifteen 
thousand  dollars  ($15,000)  each  every  twelve 
months;  the  cash  payment  above  mentioned 
to  be  made  and  the  deferred  payments  to 
date  from  the  date  of  the  delivery  of  the 
deed  of  the  said  premises  to  the  said  parties 
of  the  second  part,  upon  the  conditions  here- 
inafter named.  Said  deferred  payments  are 
to  bear  6  per  cent.  Interest,  payable  semian- 
nually, and  to  be  secured  by  a  first  lien  on 
the  lands  in  Graham  county,  above  named, 
and  evidenced  by  notes  of  the  parties  of  the 
second  part  Out  of  the  purchase  price  there 
shall  be  allowed  the  parties  of  the  second 
part  the  sum  of  $10,536.42  for  the  acquisition 
of  the  interest  of  the  Cooper  estate  In  the 
lands  In  all  four  of  the  counties  of  Graham, 
Cherokee,  Clay,  and  Swain,  In  North  Caro- 
lina, and  for  the  acquisition  of  the  Interest  of 
the  Bragg  estate  In  the  lands  in  the  same 
counties,  the  sum  of  $7,500;  but  the  interest 
obtained  from  these  two  estates  in  counties 
other  than  Graham  county  shall  be  for  the 
benefit  of  the  parties  of  the  first  part;  but 
for  the  purpose  of  accomplishing  the  acquisi- 
tion of  said  hiterests  the  option  to  purchase 
the  respective  interests  of  the  Cooper  estate 
and  the  Bragg  estate  shall  be  assigned  to  the 
parties  of  the  second  part  If  the  acquisition 
of  the  said  Interests  require  more  than  the 
two  sums  last  mentioned,  said  additional 
sums  shall  be  paid  by  the  parties  of  the  sec- 
ond part;  but  they  shall  be  recouped  out  of 
the  Bragg  and  Cooper  interests  In  the  lands 
in  Cherokee,  Clay,  and  Swain  counties,  so 
far  as  said  interests  are  sufficient  and  there 
is  no  personal  liability  on  the  parties  of  the 
first  part  or  deduction  from  the  purchase 
price  first  above  mentioned,  other  than  said 
sum  amounting  to  $18,030.42.  Six  thousand 
dollars  ($C,000)  of  said  purchase  price  Is  to  be 
paid  to  John  O.  Crelth  as  bis  compensation 
for  the  sale  of  said  Graham  county  lands. 
The  balance  of  said  purchase  price,  to  wit, 
the  sum  of  ten  thousand  nine  hundred  and 
sixty-three  dollars  and  fifty-eight  cents  ($10,- 
063.58)  is  to  be  paid  to  the  parties  of  the  first 


part,  to  be  dlsirlbtited  under  the  terms  of 
their  trust  This  sale  Is  also  dependent  up- 
on the  following  further  conditions:  That 
there  shall  not  be  less  than  38,000  acres  of 
land  In  the  purchase,  and  not  less  than  140,- 
000,000  feet  of  timber,  outside  of  the  hem- 
lock, of  a  marketable  character;  and  the 
parties  of  the  second  part  are,  by  November 
16,  ISOO,  or  sooner,  to  verify  the  statement 
as  to  the  amount  of  said  timber,  and  to  pro- 
ceed at  once,  and  as  rapidly  as  possible,  to 
verify  the  statement  as  to  the  title  and  acre- 
age, as  it  Is  understood  that  the  parties  of 
the  second  part,  at  thetar  option,  need  not 
complete  the  said  purchase  unless  the  above- 
mentioned  acreage  of  38,000  acres,  at  least 
with  the  above-mentioned  amount  of  timber, 
can  be  conveyed  to  them  by  a  good  title,  un- 
incumbered except  with  the  purchase  price 
mentioned  in  this  contract;  and,  in  case  said 
parties  of  the  second  part  complete  the  said 
purchase,  and  go  into  possession  of  the  said 
property  in  Graham  county.  North  Carolina, 
and  should  cut  more  than  fifteen  million  feet 
of  timber  per  annum,  the  deferred  payments 
herein  mentioned  shall  be  anticipated  to  the 
extent  of  one  dollar  per  thousand  feet  of  tim- 
ber on  the  excess  over  said  fifteen  million 
feet,  to  be  paid  on  said  claims  of  Robert  N. 
Archer  individually;  and  any  or  all  of  these 
deferred  payments  may  be  paid  at  any  time 
after  the  date  of  this  contract  whether  said 
payments  are  due  or  not  The  said  parties 
of  the  second  part  are  to  place  In  the  custody 
of  the  Franklin  Bank,  of  Cincinnati,  Ohio,  a 
check  for  $7,500,  to  be  applied  to  the  first  pay- 
ment to  Robert  N.  Archer  when  the  deed  for 
the  said  property  Is  delivered  in  accordance 
with  the  terms  of  this  contract  Said  sum 
to  be  forfeited  and  paid  to  the  parties  of  the 
first  part  in  case  the  parties  of  the  second 
part  should  fall  upon  reasonable  notice,  after 
compliance  with  the  terms  of  this  contract 
with  the  parties  of  the  first  part  to  accept 
the  said  deed  and  carry  out  the  terms  of  the 
contract  to  be  performed  by  said  parties  of 
the  second  part;  It  being  distinctly  agreed 
that  this  sum  siball  be  liquidated  damages 
for  the  general  breach  of  the  contract  by  the 
parties  of  the  second  part." 

Merrlmon  &  Merrlmon,  for  appellant  T. 
F.  Davidson,  Tbos.  A.  Jones,  C.  B.  Matthews, 
Dillard  &  Bell,  and  R.  L.  Cooper,  for  appel- 
lees. 

MONTGOMERY,  J.  (after  stating  the 
facts).  The  cause  of  action,  as  it  is  stated  in 
the  original  complaint  and  In  the  three 
amendments.  Is  based  upon  alleged  Injury  to 
the  plaintiff's  Interests  growing  out  of  the 
alleged  failure  of  the  defendants  to  discharge 
their  duties  as  trustees  under  the  trusts  Im- 
posed upon  them  In  the  several  instruments 
of  writing  set  out  in  the  complaint  It  Is 
alleged  that  the  contracts  of  November  7, 
1893,  January  8,  1895,  December  9,  1899,  and 
the  other  cwtracts  and  convevances  sunple- 
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mental  to  tbe  one  of  December  9Cb,  are  all 
to  be  construed  together,  and  that  they  dis- 
close a  trust  on  the  part  of  the  defendants 
Archer  and  McGarry,  which  requlre|l  them  to 
take  immediate  possession  of  the  land,  and 
cut  and  market  the  tlmb«:,  and,  -with  the 
proceeds,  pay  first  the  expenses  and  costs  of 
such  cutting  and  marketing  the  timber,  and 
then  apply  tbe  balance  to  the  creditors  named 
In  the  deeds  of  1899;  and  that  that  not  hav- 
ing been  done,  a  breach  of  their  trust  has 
occurred.  Further  specific  breaches  of  the 
trust  are  alleged  in  the  amendments  to  the 
complaint  as  follows:  "First  That  the  de- 
fendants Archer  and  McGarry  neglected  and 
failed  to  prosecute  or  defend  certain  civil  ac- 
tions x>endlng  in  the  counties  of  Graham  and 
Cherokee  involving  the  title  to  portions  of 
the  land  In  question,  and  in  neglecting  and 
falling  to  keep  off  trespassers  and  squatters 
from  the  land,  and  preventing  them  from 
cutting  and  removing  timber  from  the  same. 
Second.  T^at  they  failed  and  neglected  to 
pay  the  taxes  upon  said  land  to  the  county 
of  Graham,  and  suffered  the  same  to  be  sold 
for  taxes.  Third.  That,  as  plaintiff  is  in- 
formed and  believes,  they  have  suffered  a 
large  number  of  logs,  which  had  been  cut 
previous  to  the  9th  of  December,  1899,  and 
left  upon  said  land,  to  remain  there  unpro- 
tected from  the  weather,  and  that  the  same 
have  decayed,  and  are  greatly  damaged,  if 
not  entirely  worthless,  to  the  great  damage 
of  the  plaintiff.  Fourth.  That  prior  to  the 
commencement  of  this  action,  as  the  plaintiff 
is  informed  and  believes,  they,  professing  to 
act  as  trustees,  and  in  violation  of  the  trust 
Imposed  upon  them,  entered  into  a  contract 
with  certain  parties.  In  said  contract  named, 
whereby  they  undertook  to  bind  themselves 
to  sell  and  convey  the  lands  in  Graham  coun- 
ty; and  that,  upon  hiformatlon  and  belief, 
tbe  amount  to  be  realized  from  said  sale  is 
not  one-half  the  value  of  said  land,  and  said 
contract  shows  that  said  trustees  have  in 
their  said  negotiations  calculated  nicely  the 
amount  that  would  be  required  to  pay  the 
claims  of  the  said  Archer,  and  provide  for 
the  purchase  of  the  C!ooper  and  Bragg  inter- 
est, and  pay  |6,000  to  one  Creith,  and  the 
balance  to  be  distributed  to  said  trustees  and 
in  payment  of  counsel  fees,  leaving  nothing 
whatever  to  the  real  owners  of  said  land." 
The  judgment  prayed  for  by  the  plaintiff  is 
that  the  defendants  reconvey  to  the  plaintiff 
his  Interest  in  the  property  mentioned  In  the 
complaint;  that  they  be  removed  from  their 
trusteeship,  and  be  restrained  and  enjoined 
from  any  further  control  of  the  property; 
and  for  such  other  and  further  relief  as  the 
plaintiff  may  be  entitled  to.  The  defendants 
answered,  and  the  plaintiff  made  replication, 
and  his  honor  submitted  the  following  is- 
sues: (1)  Did  defendant  Robert  N.  Archer 
negligently  fail  to  discharge  the  duties  im- 
posed upon  him  In  respect  to  the  trust  prop- 
erty by  the  memorandum  of  agreement  and 
deed  of  trust  dated  as  of  December  9,  1899, 


and  the  deed  and  agreements  stpplementary 
thereto?  (2)  Did  defendant  Thomas  F.  Mc- 
Garry negligently  fall  to  discharge  fhe  du- 
ties imposed  upon  him  in  respect  to  the  tru$t 
property  by  tbe  memtNrandum  of  agreement 
and  deed  of  trust  dated  as  of  December  9. 
1899,  and  the  deed  and  agreements  supple- 
mentary thereto?  (3)  Was  the  price  at  which 
the  said  defendants  tmdertook  to  sell  said 
land  In  Graham  county  a  fair  price  for  the 
same? 

The  record  in  this  case  contains  nearly  600 
pages.  A  considerable  portion  of  it  has  been 
of  no  service  to  the  court,  but  has  served 
rather  to  embarrass  and  perpl^  us.  There 
are  96  exceptions  brought  up  for  review,— 
one  concerning  venue,  one  concerning  a  mo- 
tion to  make  new  parties,  fifty-six  on  mat- 
ters of  evidence,  one  concerning  the  issues 
tendered  by  the  plaintiff,  and  the  remainder 
in  respect  to  his  honor's  charge,  and  his  fail- 
ure to  give  instructions  asked  by  the  plain- 
tiff. A  motion  was  made  by  the  defendants 
to  remove  the  case  from  Cherokee  county  to 
Graham  county  for  the  convenimce  of  the 
witnesses,  and  it  was  announced  by  tbe  court 
that  the  removal  would  be  made  to  Graham 
county.  Upon  objection  being  made  by  the 
plaintiff,  his  honor  said  that.  In  order  that  a 
speedy  trial  might  take  place,  he  would  re- 
move it  to  either  Graham,  Macon,  or  Clay, 
and  stated  to  the  plaintiff  that  he  might  se- 
lect either  of  those  counties;  whereupon  the 
plaintiff's  counsel  said  he  would  "take"  Cla; 
county,  if  he  was  compelled  to  choose,  and 
tbe  case  was  removed  to  that  county.  What- 
ever irregularity  there  may  have  been  in  the 
proceeding  was  cured  by  the  action  of  the 
plaintiff  himself.  His  honor  had  the  power, 
under  the  statute  (Code,  i  195,  subsec.  2),  to 
remove  the  case  to  Graham  for  the  conveni- 
ence of  the  witnesses.  The  plaintiff,  instead 
of  submitting,  chose  Clay  county  instead  of 
Graham,  and  he  cannot  complain. 

The  plaintiff,  a  few  days  before  tbe  trial, 
served  a  notice  on  the  defendants  that  he 
would  move  to  make  Leighton  and  others, 
tbe  would-be  purchasers  of  the  land,  parties 
defendant  to  the  action;  and  before  entering 
upon  the  trial  the  plaintiff  moved  for  the  or- 
der, and  the  same  was  refused.  The  matter 
was  discretionary  with  the  court  The  plain- 
tiff, when  he  Issued  the  summons  and  drew 
his  complaint  knew  the  relation  of  those  per- 
sons whom  be  sought  to  make  parties  to  the 
subject-matter  of  the  suit,  and  their  Interest 
in  the  controversy,  as  well  as  he  did  when 
he  made  the  motion.  If  the  motion  had  been 
made  by  the  defendants  themselves  to  be- 
come parties,  tbe  case  would  have  been  dif- 
ferent 

Exceptions  8  and  4  were  made  to  the  re- 
fusal of  his  honor  to  admit  evidence  con- 
cerning matters  which  were  embraced  under 
the  contracts  of  1883  and  1895.  Together 
with  these  exceptions,  we  may  consider  the 
refusal  of  his  honor  to  submit  tbe  third  is- 
sue tendered  by  the  plaintiff,  which  was  hi 
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these  TFords:  "Did  the  defendant  Robert  N. 
Archer  negligently  fail  and  reifnse  to  per- 
form his  covenants,  obligations,  stipulationa, 
and  dnties  under  the  contracts  of  18&3  and 
18S5,  as  the  same  were  consolidated  by  the 
contract  of  the  8th  January,  1885,  in  breach 
of  crust  contained  In  last  named  said  con- 
tract?" And  also  that  part  of  his  honor's 
charge,  excepted  to  by  plaintitT,  which,  in 
substance,  was  that  by  the  terms  of  the 
Judgment  of  Loudon  county,  Tenn.,  the  Judg- 
ment of  the  superior  court  of  Oraham  coimty, 
K.  C,  and  the  memorandum  and  agreement 
and  deed  of  trust  of  date  December  9,  1899, 
the  contract  of  November,  1893,  and  the  one 
of  January  8,  1895,  were  annulled,  and  mer- 
ged into  the  said  memorandum  and  agree- 
ment and  deed  of  trust  dated  December  9, 
1899,  and  that  they  should  not  consider  the 
contracts  of  1893  and  1895  in  malting  up  their 
verdict;  and  that  the  duties  and  powers  and 
responsibilities  of  the  defendants  Archer  and 
McQaiTy  are  set  forth  in  the  memorandum 
of  agreement  and  deed  of  trust  of  the  19th 
of  December,  1890,  and  the  supplemental 
agreements  thereto,  and  these  difCerent  in- 
struments should  be  construed  together  as 
one  instrument  in  determining  the  rights  of 
the  parties  In  this  action.  We  think  his  hon- 
or committed  no  error  either  in  refusing  the 
evidence,  in  refusing  to  give  the  Instruction 
asked,  or  In  giving  the  instruction  which 
be  did  give.  The  record  in  the  Tennessee 
and  North  Carolina  suits  and  the  agreement 
and  trust  deed  of  December  9,  1899,  show 
upon  their  face  that  the  ends  and  objects 
for  which  the  contracts  of  1893  and  1895 
were  executed  were  concluded;  that  they 
had  ended  disastrously  to  all  the  parties  con- 
cerned, and  with  a  very  large  debt  due  to 
the  defendant  Archer  under  the  terms  of 
those  contracts;  that  the  agreement  between 
the  defendants  of  December,  1899,  referred 
to  the  litigation  concerning  the  contracts  of 
1893  and  1895,  and  the  parties,  to  put  an  end 
to  all  those  matters  and  litigatious,  stated 
and  fixed  the  debt  due  to  defendant  Archer 
at  $85,000;  and,  as  far  as  could  be  done, 
agreed  upon  the  manner  and  method  of  pay- 
ment of  that  debt  by  a  sale  of  the  property 
mentioned  in  the  agreement;  and  the  par- 
ties in  interest,  the  plaintiff  and  others,  in 
Decemlier,  1809,  undertook  to  carry  out  the 
agreement  and  memorandum.  That  part  of 
the  property  embraced  in  the  contracts  of 
1893  and  1895,  which  was  conveyed  by  the  j 
agreements  and  deeds  of  December,  1899,  is  j 
dedicated  to  different  purposes  entirely  from  j 
those  for  which  It  was  used  under  the  con- 
tracts of  1893  and  1895.  There  Is  not  a  stip- 
ulation in  the  contracts  of  1893  and  1895 
like  any  one  In  the  agreement  and  deed  of 
1899;  in  fact,  there  is  nothing  left  in  law 
or  in  fact  of  the  contracts  of  1893  and  1895. 
It  was  contended,  however,  for  the  plaintitT 
that  the  contract  of  1895  was  still  in  force, 
and  to  be  construed  with  the  other  written 
contracts  bearing  on  the  case,  because  of  the 


last  clause  of  article  7  of  the  memorandum 
and  agreement  of  December,  1899.  Refer- 
ence Is  made  to  the  contract  of  1895.  That 
reference  is  in  these  words:  "And  in  case 
of  the  nonpayment  of  the  moneys  above  men- 
tioned to  Robert  N.  Archer  in  manner  and 
form  as  above  expressed,  the  said  Robert  N. 
Archer  shall,  for  the  space  of  90  days  after 
any  default,  have  the  option  to  enforce  this 
Instrument,  or  be  remitted  to  his  original 
rights  under  the  contract  of  January  8,  1895. 
and  the  suits  mentioned  in  the  third  para- 
graph hereof,  as  if  this  contract  had  never 
been  made;  and  said  deed  Just  mentioned 
Shall  be  null  and  void,  and  all  parties  shall 
be  returned  to  their  original  rights."  Now, 
if  that  section  7  of  the  memorandum  and 
agreement  of  December,  1809,  had  been  the 
only  power  given  in  that  instrument  by 
which  Archer  and  his  codefendant,  McGarry, 
could  have  sold  the  property  mentioned  in 
the  agreement  for  the  payment  of  Archer's 
debt  then  the  contract  of  1895,  together  with 
the  suits  referred  to,  would  have  been  in 
force,  and  the  agreement  and  deed  of  trust 
of  December,  1899,  would  have  been  void, 
and  of  no  effect  But  there  is  another  clause 
or  section  in  the  agreement  and  memorandum 
of  1895,  which  confers  upon  Archer  and  Mc- 
Garry, trustees,  the  power  to  sell  the  prop- 
erty for  the  payment  of  Archer's  debts,  and 
also  for  the  payment  of  other  debts  mention- 
ed In  the  agreement;  and  the  power  is  In 
these  words:  "And  the  said  trustees,  Rob- 
ert N.  Archer  and  Thomas  F.  McGarry,  are 
also  authorized  and  empowered  at  any  time 
to  sell  said  property,  or  any  part  thereof,  at 
private  sale,  at  such  price  and  In  such  man- 
ner and  upon  such  terms  and  conditions  as 
they  deem  proper:  provided,  however,  that 
no  such  sales  shall  be  made  of  the  whole  of 
said  property  unless  sufficient  be  realized 
to  satisfy  the  claims  of  the  several  parties 
herein  mentioned,  principal  and  interest 
hereinbefore  scheduled  and  set  forth."  The 
reasonable  construction  of  the  two  distinct 
powers  given  to  the  trustees  to  make  pay- 
ment of  the  debts  mentioned  in  the  agree- 
ment Is  this:  Under  section  5  of  the  agree- 
ment the  power  was  conferred  upon  both 
Archer  and  McGarry  to  make  sale  of  the 
property  privately,  according  to  their  best 
Judgment,  at  any  time  they  may  see  fit  dm-- 
Ing  the  five  years  of  the  life  of  the  agree- 
ment In  section  7  of  the  agreement  an  ad- 
ditional power  was  given  to  Archer  himself 
and  alone,  without  the  co-operation,  or  even 
assent  of  McGarry,  the  other  trustee,  to  sell 
publicly  at  auction,  and  after  advertisement 
of  the  sale,  the  entire  property,  provided  he 
would  do  so  within  90  days  after  any  default 
In  the  several  amounts  due  to  him;  and,  fur- 
ther, it  was  intended  by  the  agreement  and 
memorandum  of  1899  that  if  Archer  prefer- 
red not  to  proceed  under  section  7,  and  sell 
the  property  at  public  auction,  he  should 
have  the  option — the  privilege— of  proceeding 
under  hla  contract  of  1895  and  the  suits  In 
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Loudon  connty,  Tenn.,  and  Graham  county, 
N.  0.  Under  section  7  of  the  agreement  of 
1899,  Archer  had  no  right  to  make  sale  him- 
self for  the  purpose  of  paying  his  debt  with 
the  proceeds  after  90  days  from  the  time  the 
first  default  occurred;  and  be  alone  made  no 
effort  to  sell  at  public  sale.  He  therefore 
had  the  option  to  proceed  under  his  Judg- 
ments based  on  the  contract  of  1895,  but  he 
did  not  do  that  He,  together  with  the  other 
trustee,  McGarry,  proceeded  to  make  the  sale 
privately  under  article  5  of  the  agreement 
and  memorandum.  The  powerr-the  author- 
ity—for Archer  and  McGarry,  when  acting  to- 
gether, to  make  sale  of  the  property  private- 
ly under  section  5  of  the  agreement  and 
memorandum  of  December,  1899,  is  not  de- 
nied In  the  plalntltF's  complaint,  nor  in  his 
replication,  but  la  admitted.  The  Insuffi- 
ciency of  the  price  agreed  to  be  paid  for  the 
property,  going  to  show  a  breach  of  trust,  Is 
the  gravamen  of  the  plaintiff's  complaint 
end  that  is  clearly  to  be  seen  from  a  reading 
of  the  ninth  of  the  plaintiff's  tendered  issues, 
viz.:  "Was  the  price  at  which  the  said  de- 
fendants undertook  to  sell  said  land  In  Gra- 
ham county  a  full  price  for  the  same,  as  al- 
leged In  the  defendant's  answer?"  The  de- 
fendant trustees.  Archer  and  McGarry,  hav- 
ing the  power  to  sell  the  property  privately, 
have  entered  into  an  agreement  with  certain 
persons  called  the  "Cleveland  parties"  for 
that  purpose.  Exception  Is  made  by  the 
plaintiff  to  the  terms  of  that  agreement,  the 
contention  being  that  upon  its  face  it  is  be- 
yond the  power  of  the  defendants  to  make. 
We  have  examined  It  carefully,  and  are  of 
the  opinion  that  the  defendants  have  not 
exceeded  their  power  in  the  execution  of  It 
The  fourth  exception  was  to  the  refusal 
of  the  Judge  to  allow  a  report  concerning 
the  proiperty,  made  by  McGarry,  alone,  in 
April,  1900,  to  be  used  as  evidence  against 
Archer.  Clearly,  the  paper  was  inadmissible 
against  Archer.  Archer  could  not  be  deposed 
from  bis  trust  because  of  any  conduct  on 
the  part  of  McGarry  not  known  or  approved 
by  Archer.  His  honor  was  correct  in  over- 
ruling exceptions  5  and  6,  in  which  his  honor 
refused  to  allow  the  plaintiff  to  give  his  rea- 
son why  he  entered  into  the  deed  of  trust 
of  Pecembw,  1899.  However,  the  evidence 
substantially  got  In,  because  on  the  question 
of  the  value  of  the  timber  his  honor  allowed 
the  plaintiff  to  testify  as  follows:  "It  was 
reported  by  McGarry  that  he  would  get  some 
$250,000  for  the  standing  timber  on  the  49,- 
000  acres  of  land,  or  thereabout,  that  was 
originally  transferred  to  Archer,  leaving  the 
land  and  whatever  minerals  there  were  In 
the  original  owners'  hands."  A  witness  (Co- 
bum)  was  introduced  by  the  plaintiff,  who 
gave  testimony  tending  to  show  that  logs 
could  be  cut  and  floated  down  the  streams 
in  Tennessee  to  certain  mills  In  that  state 
operated  by  the  Crosby  Lumber  Company,— 
the  same  mills  that  the  defendant  Archer 
bad  been  operating  under  the  contract  of 


1896.  That  witness-  was  asked  by  the  de- 
fendants on  cross-examination  if  the  Ceoabj 
Lumber  Company  did  not  fail  in  their  opera- 
tions, and  that  they  quit  Insolvent.  The 
question  was  a  proper  one.  The  plaintiff 
was  seeking  to  hold  the  defendants  respon- 
sible for  not  getting  out  his  logs  to  market 
under  the  agreement  of  1899,  and  the  defend- 
ants had  a  right  to  show  that  those  persons 
who  had  embarked  In  that  enterprise  had 
failed,  as  evidence  of  their  good  faith.  That 
was  the  seventh  exception.  The  ans-wer 
which  was  in  response  constituted  the  eighth 
exception.  The  ninth  exception  was  directed 
to  the  permitting  of  a  question  to  be  put  to 
an  expert  witness,— Harrell,— as  to  how  he 
spent  his  time  while  he  was  prospecting  the 
property.  We  see  no  objection  to  the  ques- 
tion, but  the  witness  made  no  answer. 

Exceptions  10,  22,  23,  24,  25,  26,  27,  and 
28  refer  to  lappages  of  other  surveys  of  land 
upon  those  mentioned  in  the  complaint  and 
answer.  The  contention  of  the  defendants  on 
this  question  was  that  the  acreage  of  the 
land  mentioned  In  the  pleadings  had  been  to 
a  considerable  extent  reduced  by  a  discovery 
of  various  lappages  of  other  surveys  and 
tracts  of  land  over  those  mentioned  in  the 
pleadings,  and  that  that  fact  ought  to  be 
considered  by  the  court  on  the  question  of 
the  value  of  the  land  contracted  to  be  sold 
by  Archer  and  McGarry  to  the  Cleveland  peo- 
ple. A  surveyor  acquainted  with  the  land, 
and  who  had  done  surveying  In  reference  to 
these  lands  and  the  lappages,  was  Introduced 
for  the  purpose  of  showing  these  lappages 
and  the  extent  of  them.  So  far  as  we  can 
see,  the  witness  testified  to  nothing  except 
what  he  had  practical  knowledge  of  and  def- 
inite Information  about  In  reference  to  the 
lappages.  He  did  not  have  particular  sur- 
veys of  these  lappages,  but  he  had  other  sur- 
veys connected  with  the  adjoining  tracts  that 
gave  him  such  information  as  that  he  would 
reasonably  make  estimates  of  the  lands  em- 
braced in  the  lappages,  and  that  be  did.  The 
exceptions  are  therefore  without  merit 

Exceptions  from  11  to  15,  inclusive,  relate 
to  letters  and  communications  made  by  Mc- 
Garry individually  to  the  owners  of  the  proj)- 
crty  without  the  knowledge  of  Archer.  They 
were  not  admitted  as  evidence  against  Arch- 
er, and  there  was  no  error  in  his  honor's 
ruling. 

Exceptions  16,  17,  18,  19,  20,  20a  and  20t> 
relate  to  the  records  of  the  suits  in  Graham 
county,  N.  C,  and  in  Loudon  county,  Tenn. 
The  evidence  was  properly  received.  It  does 
not  make  any  difference  whether  the  plabi- 
tiff  was  a  party  to  those  suits  or  not,  so  far 
as  tlie  Introduction  of  the  records  was  con- 
cerned In  this  case,  for  the  memorandum  and 
agreement  entered  Into  between  the  defend- 
ants in  December,  1899,  referred  to  these 
suits;  and,  while  it  was  said  that  the  Judg- 
ments were  disputed  as  to  their  validity,  yet 
the  recital  in  that  memorandum  and  agree- 
ment of  December,   1899,  after  referring  to 
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the  suits  and  Judgments,  further  recited: 
"Now,  therefore.  In  order  to  settle  said  mat- 
ters and  all  litigation,  it  is  hereby  mutually 
agreed  as  follows:  (1)  That  the  amount  due 
to  said  Robert  N.  Archer  Is  hereby  settled 
and  agreed  upon  as  follows,  at  the  sum  of 
185,000."  The  plalntift,  in  bis  deed  of  trust 
made  in  December,  1890,  pursuant  to  the 
memorandum  and  agreement  of  the  same  date, 
recognized  the  terms  of  the  memorandum  and 
agreement  and  the  settlement  made  there- 
in. The  records  of  the  court,  then,  were  ad- 
missible to  show  that  the  matters  which  the 
plaintiff  alleged  were  still  open  and  unsettled 
by  the  contract  of  1896  had  been  determined 
and  settled,  and  were  the  matters  referred  to 
in  the  memorandum  and  agreement  of  1899. 

The  defendants  offered  in  evidence  the 
deed  from  Archer  and  wife  to  Thomas  F. 
McOarry  and  Robert  N.  Archer,  as  trustees, 
and  also  a  bill  of  sale  from  the  same  to  the 
same.  It  Is  not  stated  la  the  record  wliat 
property  was  conveyed  In  these  Instruments, 
nor  for  what  purpose  they  were  made,  'and 
the  instruments  themselves  are  not  in  the 
record.  But  if  they  were  t>efore  us,  we  can- 
not see  why  the  property  conveyed  therein 
did  not  vest  In  the  other  trustee,  McGarry, 
even  if  the  objection  on  the  grounds  stated, 
to  wit,  that  Archer  as  an  Individual  could 
not  convey  to  himself  as  trustee,  could  be 
maintained.  We  think  exception  29  cannot 
be  sustained  for  the  same  reason  given  in  the 
discussion  of  exceptions  10,  22,  etc. 

EJxceptlon  90  is  about  a  harmless  matter. 
A  question  was  put  to  a  witness  as  to  wheth- 
er he  had  heard  of  any  large  sales  of  land 
In  Graham  county.  He  answered  that  he 
had  only  known  of  them  through  hearsay. 
Nothing  further  was  said,  and  no  harm  was 
done. 

Exceptions  31,  32,  33,  34,  87,  38,  39,  and  40 
relate  to  the  value  of  lands  In  Graham  coun- 
ty as  evid«ice  of  the  value  of  the  lands  de- 
scribed in  the  pleadings  In  this  case.  The 
defendants  were  undertaking  to  prove  the 
value  of  the  land  In  Graham  county,  which 
they  bad  contracted  to  sell  to  the  Cleveland 
people,  by  showing  the  value  of  other  moun- 
tain lands  In  Graham  county  similarly  situ- 
ated, and  of  similar  character.  We  think  the 
the  evidence  was  competent  In  Warren  v. 
Makely,  85  N.  C.  12,  it  was  imdertaken  to 
show  the  value  of  a  certain  tract  of  land  by 
proof  of  the  value  of  an  adjoining  tract 
There  there  was  no  evidence  of  similarity  In 
the  character  of  tlie  soli,  quality  of  the  land, 
or  of  anything  going  to  show  that  the  two 
tracts  were' alike,  and  the  evidence  was  not 
allowed.  But  In  discussing  that  case  Smith, 
C.  3.,  said:  "The  question  is  simple  and  ab- 
solute, unaccompanied  with  any  suggestion 
that  the  two  tracts  possessed  the  same  or 
similar  qualities  in  soil,  culture,  location,  or 
Improvement  or  possessed  In  common  the 
elements  that  enter  Into  the  estimate  of  their 
respective  values.  ♦  ♦  •  As  presented  to 
us  in  the  record,  and  without  any  explana- 


tory clrcimistanceB,  the  question  was  prop- 
erly excluded  as  hrelevant  and  misleading." 
Those  very  matters  are  presented  here  in  our 
record,  and  we  are  of  the  opinion  that  they 
make  the  evidence  competent. 

Exceptions  41,  64,  and  55  relate  to  the  prac- 
ticability of  removing,  manufacturing,  and 
selling  the  timber  from  the  lands  of  the  de- 
fendants. A  witness,  who  testified  that  he 
was  62  years  old,  that  he  bad  been  in  the 
lumber  and  timber  business  for  35  years,  that 
he  bad  worked  in  lumber  In  all  capacities 
—in  the  woods  part  of  it— from  a  chore  boy 
up  to  scaler,  foreman,  and  superintendent 
and  that  he  bad  tried  to  keep  posted  In  every 
location  where  there  was  timber  manufac- 
tured and  for  sale,  and  that  he  took  the  best 
lumber  journals,  etc.,  and  who  further  testi- 
fied that  he  took  charge  of  the  property  with 
a  view  to  make  a  sale  of  It  for  the  defend- 
ants, and  that  he  became  acquainted  with 
the  timber  and  location,  the  rivers  and  the 
roads,  and  the  general  character  of  the  coun- 
try,—was  asked  whether  or  mot,  from  his 
knowledge  of  that  country,  the  location  of  the 
timber,  his  experience  as  a  lumberman  and 
dmberman,  It  it  would  have  been  practicable 
for  these  trustees  to  have  undertaken  to  have 
that  timber  manufactured,  and  sell  it  profit- 
ably. He  answered,  "No,  I  do  not"  The 
plaintiff's  exception  upon  objection  to  the 
question  and  answer  was  tliat  it  was  not 
competent  for  the  witness  to  give  his  opinion 
upon  the  question  presented,,  and  that  it  was 
undertaking  to  give  the  witness  the  opportu- 
nity to  decide  what  is  the  province  and  duty 
of  the  court  and  Jury  to  pass  upon,  and  there- 
fore incompetent.  It  Is  common  learning 
that  opinion  evidence,  as  a  rule,  ought  not  to 
be  received.  But  there  aye  exceptions  to  the 
rule,  and  It  seems  to  us  that  this  is  a  proper 
instance  in  which  an  exception  ought  to  be 
allowed.  And  the  witness  may  not  Ix:  treat- 
ed as  an  expert,  but  as  an  ordinary  witness, 
who  Is  entitled  to  an  opinion  based  upon  facts 
within  his  own  knowledge;  the  circumstan- 
ces from  which  that  opinion  Is  deduced  be- 
ing such  as  cannot  be  made  palpable  to  oth- 
ers. There  are  so  many  contingencies  and 
difficulties,  Inherent  and  extraneous,  about 
the  timber  business,  especially  In  mountain- 
ous sections  lacking  facilities  for  transporta- 
tion, nearness  of  markets,  etc.,  that  it  would 
be  almost  Impossible  for  the  ordinary  Jury 
to  arrive  at  a  just  estimate  of  the  expense 
attending  such  a  business  without  the  aid 
of  the  judgment  and  opinion  of  those  persons 
who  have  experience  In  the  same. 

Exceptions  42  and  43  cannot  be  sustained. 
The  paper  writing  Introduced  aa  evidence 
was  collateral  to  the  Issues,  and  Its  contents 
provable  without  producing  the  paper.  Car- 
den  V.  McConnell,  116  N.  0.  875,  21  S.  B. 
923. 

Exceptions  44,  45,  and  46  relate  to  inter- 
views between  Archer  and  C.  R.  Palmer  and 
Rldder  in  reference  to  a  sale  of  the  laud  and 
an  option  to  purchase.  It  was  competent  to 
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Bbow  efforts  to  sell  the  property,  good  faith, 
etc. 

Elxceptlon  47  was  to  tbe  permitting  of 
Archer  to  give  evidence  of  a  conversation 
between  himself  and  a  chemist  on  an  analy- 
sis of  some  samples  of  mineral  earth  submit- 
ted to  him  for  examination.  The  court  ad- 
mitted it  only  for  the  purpose  of  showing 
good  faith,  and  not  on  the  question  of  the 
value  of  tbe  land. 

The  forty-eighth  exception  relates  to  the 
exception  of  Archer  to  the  effect  that  the 
plaintiff,  through  McGarry,  who  represented 
biro,  wished  to  pay  the  first  Installment  of 
tbe  debt  due  to  Archer,  and  had  offered  to 
raise  his  part  of  it  We  see  no  error  in  its 
admission. 

The  forty-ninth  exception  was  entered  to 
the  permission  of  his  honor  for  Archer  to 
state  how  the  debts  due  to  the  Cooper  and 
Bragg  estates,  mentioned  in  the  agreement 
of  December  9,  1809,  were  arrived  at  If  it 
was  not  material,  it  was  harmless. 

Exceptions  50  and  60  refer  to  the  ruling 
of  the  court  on  the  matter  of  the  issues. 
The  plaintiff  tendered.  In  the  first  place,  nine 
issues,  which  were  all  refused,  and,  later  on 
during  the  course  of  the  trial,  tendered  an- 
other one  as  to  the  damages  the  plaintiff 
might  be  entitled  to  on  account  of  any  breach 
of  the  trust.  It  is  not  stated  what  became 
of  tbe  last  issue  tendered,  but,  as  It  was  not 
submitted  to  the  jury,  bis  honor  must  have 
decliued  it,  for  tbe  reason  that  no  evidence 
had  been  offered  to  show  damages.  We 
have  seen  that  bis  honor  committed  no  error 
in  refusing  tbe  third  issue  tendered,  and  he 
committed  none  In  refusing  the  other  eight, 
for  tbey  simply  particularized  the  alleged 
breaches  of  trust,  and  tbe  ones  submitted 
covered  the  case,  and  were  clear. 

Having  treated  the  exceptions  to  the  evi- 
dence and  those  concerning  tbe  Issues,  we 
come  to  a  consideration  of  the  law  of  the 
case.  The  defendants  Archer  and  McGarry 
were  charged  with  the  execution  of  the  most 
responsible  trusts  concerning  very  valuable 
property.  That  property  was  to  be  utilized 
by  them  for  the  payment  of  a  very  large  in- 
debtedness in  the  way  of  incumbrances  upon 
the  same.  As  we  have  already  said  In  tbe 
discussion  of  one  of  the  matters  of  evidence, 
the  defendants  had  the  power  under  the 
agreement  and  deed  of  December,  1899,  to 
make  a  private  sale  of  the  property.  In  whole 
or  In  part,  and  at  any  time  they  saw  fit. 
In  the  memorandum  and  agreement  of  De- 
cember, 1890,  there  was  no  provision  made 
for,  nor  any  suggestion  of,  the  manufacture 
and  sale  of  the  timber  separate  from  the  land 
Itself.  But  the  deed  made  by  the  plahitifl 
and  others  to  the  defendants  Archer  and 
McGarry  In  1899  contains  this  provision 
(quoted  literatim  et  punctuatim  from  the 
pleadings  and  from  the  instructions  given  by 
the  court  to  the  jury):  "Nevertheless  to  take 
immediate  possession  of  the  same,  manage, 
control,  safeguard,  sell,  dispose  of,  cause  to 


be  manufactured  and  scdd  the  timber  ott  said 
lands  In  whole  or  In  part,  in  such  manner  as 
the  said  parties  of  the  second  part  shall  deem 
best  to  convert  said  timber  or  lumber  into 
money,  speedily  and  in  tbe  most  advantage- 
ous way,  but  withoot  authority  to  Incur  any 
indebtedness  or  liability  upon  grantors."  In 
addition  to  what  we  have  already  said  on 
the  power  of  Archer  and  McGarry  to-  sell 
the  property,  it  may  not  be  amiss  to  add 
that,  if  the  language  Just  quoted  was  all  that 
was  used  in  the  agreement  and  memorandnm 
and  deed  of  1899  on  the  subject  of  tbe  sale 
of  tbe  land  Itself,  we  would  ba.re  Krave 
doubts  about  the  power  of  the  defendants  to 
sell  the  land  which  they  have  contracted  to 
sell  to  the  Cleveland  people.  But  tbe  deed 
of  1899,  as  we  have  seen,  rders  to  the  mem- 
orandum and  agreement  of  the  same  month 
and  year,  and  the  makers  declare  It  tbelr 
purpose  to  carry  out  the  memorandnm  and 
agreement;  that  latter  agreement  giving,  as 
we  have  seen,  full  power  to  sell  the  land  it- 
self. And,  besides,  tbe  deed  itself  In  the  last 
clause  reads,  "And,  In  case  of  default  In  naak- 
ing  any  of  the  payments  as  mentioned  in  the 
said  contracts,  the  said  land  and  the  timber 
thereon  shall  be  sold  by  the  grantees  herein, 
and  the  proceeds  of  said  sale  shall  be  paid 
on  accoimt  of  the  sums  so  due  said  Archer." 
In  the  discharge  of  their  duties  as  tmstees  it 
was  in  their  sound  and  honest  discretion,  in 
making  provision  for  the  payment  of  the  In- 
debtedness, to  take  choice  between  a  sale  of 
the  land  itself  for  that  purpose  and  the  un- 
dertaking of  the  cutting  and  manufacturing 
of  the  timber  or  lumber  separate  from  the 
land.  They  were  not  required  to  test  the 
experiment  of  the  latter  plan  if  they  honestly 
and  reasonably  believed  that  It  ought  not  to 
have  been  tried.  If  they  thought  the  best 
plan  to  relieve  the  Indebtedness  was  by  a 
sale  of  the  land  Itself,  they  had  the  power  to 
sell  It,  and  It  was  their  duty  to  do  so.  Tbey 
were  given  that  discretion  In  the  memoran- 
dum of  agreement  and  In  the  deed,  and  all 
they  were  required  to  do  was  to  exercise  it 
conscientiously  and  with  reasonable  care. 
But  the  plaintiff,  in  this  connection,  insists 
that  it  Is  not  in  the  power  of  the  defendants 
to  make  the  sale  they  proposed  to  make  to 
tbe  Cleveland  people,  for  the  reason  that 
there  is  a  proviso  In  the  sale  to  the  effect 
that  no  such  sale  shall  be  made  of  the  whole 
of  the  said  property  unless  sufl[iclent  money 
be  realized  to  satisfy  the  claims  of  the  sev- 
eral parties  therein  mentioned,  principal  and 
Interest,— that  Is,  that  the  trustees  shall  not 
have  the  power  to  sell  all  of  said  property, 
whether  they  sell  the  same  as  a  whole  or  the 
whole  by  parcels,  unless  sufficient  money 
could  be  realized  to  pay  all  the  claims  se- 
cured by  the  contract— and  that  there  was 
evidence  offered  tending  to  show  that  the 
balance  of  the  value  of  the  land  lying  in 
Cherokee,  Clay,  and  Swain  counties,  added 
to  the  amount  of  the  contract  price  of  the 
Graham  county  land,  would  not  equal  tbe 
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"Whole  ot  the  Indebtedness  provided  for  in  the 
deed  of  1899.  That  contention  cannot  be 
Bound.  Of  course.  If  all  of  the  land  had  been 
contracted  to  be  sold  for  less  than  the  entire 
debt,  the  plain  words  of  the  deed  would  pre- 
Tent  such  a  sale.  But  the  object  In  view  was 
the  payment  of  the  indebtedness  by  a  sale 
of  the  property,  and  under  the  contracts  the 
defendants  Archer  and  McGarry  had  the 
right  to  sell  any  part  of  the  property  at 
such  price,  in  such  manner,  and  upon  such 
terms  and  conditions  as  they  deemed  proper. 
If,  therefore,  tbey  sold  any  part  of  the  prop- 
erty less  than  the  whole  in  good  faith,  and 
for  fair  yalue,  the  true  Intention  of  the  deed 
would  be  carried  out.  The  proviso  in  the 
deed  doubtless  was  put  there  to  prevent  an 
improvident  sale  of  the  whole,  and  to  sub- 
ject the  conduct  of  the  defendants  to  scru- 
tiny, and  to  compel  them,  if  they  sold  the 
property  in  parts  or  lots,  to  procure  a  fair 
price  for  such  lots.  If  It  could  be  shown, 
however,  that  the  contemplated  sale  of  the 
Graham  county  land  affected  injuriously  the 
value  of  the  land  lying  in  the  other  counttes 
because  of  the  separate  sale,  then  the  trus- 
tees would  not  be  allowed  to  consummate 
the  sale,  even  though  the  price  for  the  Gra- 
ham county  land  was  its  full  value.  It  was 
the  duty  of  the  defendants  to  use  their  best 
business  Judgment  and  reasonable  skill  to 
raise  the  money  to  pay  the  indebtedness  out 
of  the  property,  and,  if  tbey  failed  to  do  so, 
they  were  guilty  of  a  breach  of  trust;  and 
they  were  to  guard  and  preserve  the  Interest 
of  each  beneSclary  under  the  trust  in  choos- 
ing between  a  sale  of  the  property  and  the 
inannfacture  of  lumber,  and  also  In  making 
any  sale  of  the  property,  if  they  choee  that 
way.  And  also,  if  It  was  for  the  best  Inter- 
est of  all  parties  under  the  trust  for  the  de- 
fendant*^ to  have  manufactured  and  sold  the 
lumber,  or  that  they  could  have  found  out 
that  that  was  the  best  way  of  raising  the 
funds  to  pay  the  indebtedness,  and  failed  to 
do  so,  they  would  have  been  guilty  of  a 
breach  of  trust.  The  defendants  themselves 
were  not  required  to  go  upon  the  property  If 
they  used  a  sound  discretion  In  the  selection 
of  Creith,  their  agent,  who  did  take  posses- 
sion for  them. 

The  memorandum  and  agreements,  as  we 
have  seen,  bear  date  for  the  9th  of  Decem- 
ber, 1899,  but  there  was  evidence  that  they 
were  not  executed  or  delivered  until  Feb- 
ruary, and  Greith,  as  agent,  took  possession 
in  the  early  days  of  March  following.  The 
reasonableness  of  time  elapsing  between  the 
execution  of  the  papers  and  the  taking  pos- 
session of  the  property  by  the  defendants' 
agent  was  submitted  to  the  Jury,  and  under 
proppr  instructions.  As  we  have  already 
siiid  In  discussing  the  evidence,  all  the  agree- 
ments and  contracts  concerning  the  plain- 
tifC  and  defendants  made  prior  to  Decem- 
ber, 1809,  were  merged  into  the  latter,  and 
they  were  not  for  the  consideration  of  the 
Jury.    His  honor  charged  fully  along  all  these 


lines,  and  as  we  have  decided  the  law  to 
be  in  the  matter;  and  our  discussions  have 
been  based  on  the  Judge's  charge,  and  the 
instructions  asked  by  the  plaintUf  and  re- 
fused by  his  honor. 

The  plaintifTs  fifth,  sixth,  seventh,  eighth, 
and  twelfth  prayers  for  instmctlons  have 
not  been  considered  in  what  we  have  said, 
and  we  will  now  take  them  up.  The  fifth 
concerned  the  evidence  In  relation  to  some 
nonsuits  suffered  by  the  defendants  In  actions 
brought  by  others  concerning  the  trust  prop- 
erty. On  that  Instruction  the  court  told  the 
Jury  that  the  trustees  were  bound  to  prosecute 
the  actions  If,  In  their  reasonable  Judgment, 
the  prosecution  of  such  actions  was  to  the 
interest  of  the  trust  estate;  and  If  they 
should  find  from  the  evidence  that  the  non- 
suits were  negligently  had  after  December 
8,  1809,  the  date  of  the  trust  deed,  and  by 
reason  of  the  nonsuits  injury  came  to  the 
estate,  the  defendants  would  be  guilty  of  a 
breach  of  trust;  negligence  being  the  want 
of  that  degree  of  care  that  an  ordinarily 
prudent  man  would  use  in  the  same  or  simi- 
lar circumstances.  The  sixth  prayer  for  in- 
structions was  in  relation  to  depredations 
by  squatters  and  trespassers  on  the  prop- 
erty. His  honor  told  the  Jury  in  reference. 
to  that  matter  that  the  defendants  should 
have  used  due  diligence  and  care  In  keep- 
ing trespassers  off,  and,  if  they  should  find 
from  the  evidence  that  the  defendants, 
through  their  agent,  did  not,  after  Decem- 
ber 8,  1899,  use  such  care  and  diligence  as 
an  ordinarily  careful  business  man  would 
have  used  in  his  own  business  under  the  same 
circumstances,  then  that  would  have  been 
a  breach  of  trust,  and  that  they  should  so 
answer;  and,  if  such  precaution  was  taken, 
and  such  diligence  exerted,  then  they  did 
not  commit  a  breach  of  trust  In  failing  to 
keep  oft  the  trespassers.  The  seventh  prayer 
was  concerning  the  failure  of  the  defendants 
to  pay  taxes  on  the  land.  His  honor  told 
the  Jury  that,  It  they  should  find  from  the 
evidence  that  the  defendants  failed  to  use 
their  best  Judgment  and  reasonable  skin,  as 
It  was  their  duty  to  do,  to  raise'  money  out 
of  the  trust  funds,  and  by  reason  of  such 
failure  the  trust  property,  or  any  part  there- 
of, was  sold  for  taxes,  then  they  should  find 
that  the  defendants  bad  committed  a  breach 
of  trust,  and  they  should  so  answer.  The 
eighth  prayer  for  instructions  was  directed 
toward  the  alleged  loss  of  a  quantity  of  fell- 
ed timber  and  logs  belonging  to  the  trust 
property,  and  which  were  alleged  to  have 
been  injured  and  lost  by  the  negligence  of 
the  defendants.  In  reference  to  that  matter 
his  honor  said  that  If  the  Jury  should  find 
from  the  evidence  that  if  the  defendants, 
after  December  9,  1890,  the  date  of  the  trust 
deed,  suffered  the  same  to  remain  there  un- 
protected, and  allowed  them  to  decay  and 
become  worthless,  they  had  made  a  breach 
of  trust  in  that  respect,  and  the  Jury  should 
so  answer;    but  that  It  was  not  Incumbent 
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on  the  defendants  to  take  charge  of  the  logs 
If  the  Jury  should  find  that  they  were  -worth- 
less, or  If  the  defendants,  in  their  honest 
and  best  judgment,  were  of  the  opinion  that 
the  logs  were  so  damaged  that  It  was  not 
for  the  best  interest  of  the  trust  for  them 
to  take  charge  of  them.  We  see  no  error 
In  the  Instructions  glren,  and  such  parts  of 
the  ones  asked  by  the  plaintiff  that  were 
proper  were  given,  and  those  parts  not  prop- 
er were  rejected. 

The  instructions  of  his  honor  giving  on 
the  fifth,  sixth,  and  eighth  prayers  were  ex- 
cepted to  by  the  plaintiff  on  the  ground  that 
there  was  no  evidence  to  support  these  in- 
structions. We  take  a  different  view  of  the 
evidence.  The  tw^fth  special  prayer  for 
Instructions  has  been  considered  In  our  treat- 
ment of  the  sixth  prayer.  The  Jury  answered 
the  first  and  second  Issues  "No"  and  the 
third  "Yes." 

We  see  no  error  In  the  trial,  and  the 
judgment  is  affirmed. 


STATE  V.  PEOPLES. 

(Supreme  Court  of  North  Oarolina.      Nov.  25, 
1902.) 

JURIES-DISCRIMINATION  AGAINST  NEGROBS— 
REMEDY 

1.  There  is  an  unlawful  digcrlmiuatlon  where, 
ill  the  composition  or  selection  of  jurors  by 
whom  a  negro  is  indicted  or  tried,  all  persons 
of  his  own  race  and  color  are  excluded  solely 
on  the  gronnd'of  race  and  color;  the  only  qual- 
ifications for  jury  service  imposed  by  Code,  { 
1722,  being  payment  of  taxes  the  preceding 
year,  good  moral  character,  and  sufficient  in- 
teiliisence* 

2.  Under  Code,  S  1741,  providing  that  "all  ex- 
ceptions to  grand  jurors  for  and  on  account  of 
their  disqualificatious  shall  be  taken  before  the 
jury  is  sworn  and  empaneled  to  try  the  issue  by 
motion  to  quash  the  indictment,"  a  motion  to 
quash  is  the  proper  remedy  where  negroes  have 
been  excluded,  solely  on  the  ground  of  color, 
from  the  grand  jury  indicting  a  negro  defend- 
ant. 

Appeal  from  superk>r  court,  Mecklenburg 
county;   Coble,  Judge. 

Will  Peoples,  a  negro,  was  convicted  of 
gaming,  and  appeals.    Reversed. 

W.  H.  Green,  for  appellant  The  Attorney 
General,  for  the  State. 

MONTGOMERY,  J.  A  true  biU  for  gam- 
ing was  found  against  the  defendant  by  the 
grand  Jury  at  April  term,  1002,  of  the  supe- 
rior court  of  Mecklenburg  connty,  and  at  the 
same  term  he  was  tried  and  convicted  of  the 
offense  found  against  him.  Judgment  was 
pronounced  that  the  defendant  be  imprison- 
ed in  the  county  Jail  for  six  weeks,  to  be 
assigned  to  work  on  the  public  roads  of  the 
county,  and  the  defendant  has  appealed  from 
the  Judgment  to  thJs  coturt  On  his  arraign- 
ment for  trial,  and  before  plea,  and  before 
the  Jury  were  Impaneled,  he  moved,  through 

T  1.  See  civil  RlgbU,  vol.  10,  Cent.  Dig.  i  5;  Con- 
(Ututlonal  Lav,  vol.  10,  Cent.  Dig.  i  724. 


his  counsel,  to  quash  the  bill  of  Indictment 
for  the  reasons  substantially  stated  as  fol- 
lows: "(1)  Because  the  list  of  thirty  Jurors 
drawn  by  the  county  commissioners,  and 
summoned  by  the  sheriff,  from  which  the 
grand  Jury  were  drawn,  and  which  found 
the  bill  against  the  defendant,  was  improp- 
erly selected  and  summoned,  the  list  not 
navlng  been  taken  from  a  revised  Jury  list, 
as  required  under  sections  1722,  1723,  1724, 
1725,  1726,  1727,  1729,  and  1730  of  the  Code, 
and  the  amendments  thereto,  and  that  said 
jury  list  had  not  been  revised  or  purged 
since  Jime,  1S98,  and  then  revised  with  par- 
tiality, so  as  to  discriminate  unjustly  and 
puri>osely  against  competent  persons  of  the 
negro  race,  to  which  the  defendant  belongs, 
on  account  of  such  persons'  race  or  color. 
(2)  Because  the  ofllcers  whose  duty  it  was 
to  revise  the  Jury  list,  and  to  draw  the  pan- 
els to  be  summoned  by  the  sheriff,  from 
which  the  grand  and  petit  Juries  were 
drawn,  had  revised,  selected,  and  summoned 
the  thirty-six  Jurors  for  the  term  of  the 
court  for  said  county,  from  which  the  grand 
Jurors  were  drawn  that  found  the  true  bill 
against  the  defendant,  with  the  imlawful 
and  avowed  purirase  of  discriminating 
against  persons  of  the  negro  race,  who  of 
right,  being  competent,  should  not  have  been 
excluded  from  the  jury  lists  on  account  of 
their  race  or  color,  to  the  prejudice  of  the 
defendant  (3)  Because  such  unjust  and  un- 
lawful discrimination  against  the  defendant 
deprived  him  of  a  fair  and  Impartial  trial  in 
that  court  as  Is  guarantied  to  him  under  the 
constitution  and  laws  of  North  Carolina,  and 
the  thirteenth  and  fourteenth  amendments  to 
the  constitution  of  the  United  States,  and 
the  acts  of  congress  thereundw.  (4)  Be- 
cause, in  the  defendant's  belltf,  he  could 
not  get  an  impartial  trial,  as  guarantied  him 
by  the  laws  of  the  land,  under  such  unjust 
discrimination  against  him  on  account  of 
his  race  and  color,  there  being  about  55,000 
population  In  Mecklenburg  county,  one-tbird 
of  whom  are  of  persons  of  the  negro  race, 
who  pay  taxes  on  more  than  a  quarter  of  a 
million  dollars'  worth  of  property,  and  the 
greater  number  of  whom  are  equal  to  the 
average  jurors  as  serve  In  the  several 
courts."  The  defendant  then  prayed  that  a 
subpoena  duces  tecum  be  Issued  from  the 
court  to  the  chairman  of  the  board  of  com- 
missioners of  Mecklenburg  county,  to  the 
register  of  deeds,  to  the  derk  of  said  board, 
and  to  the  sheriff  of  said  coimty,  requbing 
them  to  bring  their  several  records  pertain- 
ing to  the  drawing  and  summoning  of  Jurors 
for  tiiat  term  of  court,  and  also  the  jury 
box  and  boxes,  and  to  give  such  hiformation 
to  the  court  respecting  the  selecting  and 
summoning  of  jurors  as  might  be  asked  of 
them,  and  of  which  they  might  have  knowl- 
edge. The  prayer  embraced  also  a  number 
of  other  witnesses.  "(2)  That  the  motion  to 
quash  the  bill  of  indictment  be  granted; 
tiiat  the  list  of  Jurors  selected  and  summon- 
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ed  for  this  term  of  the  coort  be  set  aside  be- 
cause the  officers  who  selected  and  summon- 
ed the  Jurors  had  craruptly  and  avowedly 
(llscrlminatcd  against  the  rights  of  the  de- 
fendant, so  as  to  prevent  a  fahr  and  Impar- 
tial trial  tmder  the  law  of  the  land,  by  ex- 
cluding from  the  Jury  list  competent  persons 
of  the  colored  race."    The  motion  was  fol- 
lowed by  an  affidavit  of  the  defendant  as 
(oIIowb:    "That  he  is  Informed  and  believes, 
and  doth  so  aver,  that  the  cause  set  forth 
in  aidant's  motion  to  quash  the  bill  Is  true 
and  well  founded  In  fact  and  In  law,  to  the 
best  of  affiant's  own  knowledge  and  belief. 
.XOtant  further  states  that  be  Is  informed 
and  believes,  and  doth  ever  aver,  that  It  Is 
the  well-conceived  and  avowed  purpose  of 
the  county  commissioners  and  sheriff  of  said 
coimty  and  state  to  so  manage  the  soliciting 
and  siinimonlng  of  the  several  Jurors  to  sit 
as  Jurors  in  this  couit,  either  as  grand  or 
petit  Jurors,  or  both,  so  as  to  wrongfully  and 
unjustly    discriminate    against    defendant's 
right  to  a  fair  and  Impartial  Jury  of  good 
and  lawful  men,  by  shutting  out  or  by  liecp- 
hig  off  the  Jury  panels  competent  and  law- 
ful persons  of  defendant's   race;    and  that 
affiant   verily   believes  and   doth   aver   that 
said  officers  have  so  acted  in  selecting  and 
summoning  the  panels  of  Jurors  to  attend 
at  this  term  of  court,  said  grand  Jury  being 
a  continued  panel,  or  spring  term  panel,  se- 
lected by  the  county  commissioners  January 
0,  1902;    and  that  affiant  believes  that  he 
cannot  get  a  fair  and  impartial  trial  in  this 
court,  or  in  any  other  such  court,  to  which 
be  Is  entitled   under   the  constitution   and 
laws  of  North  Carolioa,  and  the  thirteenth 
and  fourteenth  amendments,  and  acts  of  the 
congress  of  the  United  States  thereto,  wiier 
such     unfair     and     avowed     discrimination 
against  the  affiant's  Just  right  to  a  fab:  and 
Impartial  ti-lal  iu  this  court,  on  account  of 
affiant'fl  race  and  color;   aud  affiant  furth^ 
sets  forth  and  firmly  avers  that  he  believes 
that  the  grounds  of  his  motion  to  quash  the 
indictment  are  reasonable  and  Just,  aud  are 
warranted    by    the    constitution    and    laws 
of  North   Carolina,   the  thirteenth  and   four- 
teenth amendments  to  the  constitution,  and 
the  acta  of  congress  thereunder,  and  the  Just 
and    reasonable    consideration    of    maulilnd, 
and  that  he  ever  believes  and  avers."    Sworn 
to  aud  subscribed  before  the  clerk  of  the  su- 
perior comt  on  the  22d  day  of  April,  1002. 
The  court  overruled  the  motion,  and  refused 
the  prayer  for  subpoena  duces  tecum,  on  the 
grocmds  "that  the  court  had  not  the  power 
to    qunsh    the    bill    of    indictment    on    the 
grounds   set  out  in  the  defendant's  motion 
and  affidavit,  and  could  not  investigate  the 
matters  alleged  in  the  motion  and  affidavit 
under  a  motion  to  quash."    The  defendant 
excepted,  entered  his  plea  of  not  guilty,  and 
proceeded  to  trial.     He  then  challenged   a 
panel  of  the  petit  Jury  on  the  grounds  here- 
tofore set  out    The  coiu^  overruled  the  chal- 
lenge, and  the  defendant  excepted. 


The  question  for  decision  Is  not  whether 
a  grand  Jury,  In  the  finding  of  a  true  bill 
against  a  negro,  or  a  petit  Jury  by  whom  the 
Indictment  Is  tried,  shall  be  composed.  Id 
whole  or  In  part,  of  the  defendant's  own  col- 
or, but  It  Is  whether,  In  the  composition  or 
selection  of  Jurors  by  whom  he  is  indicted 
or  tried,  all  persons  of  bis  own  race  or  color 
may  be  excluded  by  law  solely  because  of 
their  race  or  color,  so  that  by  no  possibility 
can  a  colored  man  sit  upou  the  Jury.  The 
only  quullUcations  which  the  laws  of  Nortb 
(Xirolina  Impose  for  Jury  service  are  the 
payment  of  taxes  for  the  preceding  year, 
and  good  moral  character  and  sufficient  intel- 
ligence. Code,  S  1722.  The  defendant  does 
not,  and.  Indeed,  could  not.  Justly  complain 
of  the  laws  of  the  state  In  reference  to  the 
manner  In  which  provision  has  been  made 
for  the  constitution  and  selection  of  Juries. 
His  complaint  is  that,  notwithstanding  it  i» 
required  by  our  laws  that  such  of  its  citizens 
as  P08S..SS  the  proper  qualifications  shall  be 
placed  on  the  Jury  lists,  the  colored  race,  of 
which  he  Is  a  member,  although  many  of 
them  possess  the  requisite  qualifications,  are 
excluded  by  the  officers  who  are  charged  by 
the  law  witli  the  duty  of  selecting  Jurors, 
bolely  because  they  are  of  that  race.  If  the 
facts  be  such  as  tlie  defendant  declares  them 
to  be,  what,  if  any,  wrong  has  he  suffered, 
and,  if  any,  what  remedy  has  he.  If  any? 
If  he  has  suffered  any  wrong,  the  fact  that 
it  may  have  been  caused  through  the  admhi- 
istratlve  officers  of  the  state.  Instead  of  by 
legislative  enactment,  does  not  relieve  the 
situation.  It  would  still  be  a  wrong.  Carter 
V.  Texas,  177  U.  S.  442,  20  Sup.  Ct  687,  44 
L.  Ed.  839. 

It  was  argued  here  for  the  state  that  the 
individuals  who  composed  the  grand  and 
petit  Juries  were  iwseessed  of  the  requisite 
qualifications  for  Jurors  as  prescribed  by 
law,  that  no  harm  was  shown  to  have  been 
done  to  the  defendant  because  of  a  failure 
to  have  negroes  on  the  Jury,  and  therefore 
that  he  had  no  grievance.  But  Is  not  that 
au  erroneous  and  superficial  view  of  the  mat- 
ter? In  the  opinion  in  the  case  of  Strauder 
V.  West  Virginia,  100  U.  S.  303,  25  L.  Ed. 
iMU,  Mr.  Justice  Strong,  for  the  court,  said: 
"The  very  fact  that  colored  people  are  sln- 
'gled  out  and  expressly  denied  by  a  statute 
all  right  to  participate  in  the  administration 
of  the  law  as  Jurors,  because  of  their  color, 
though  they  are  citizens,  and  may  be  io 
otlier  respects  fully  qualified,  is  'practically 
a  brand  upon  them,  affixed  by  the  law,— an 
assertion  of  tlieir  inferiority,  and  a  stimulant 
to  that  race  prejudice  which  Is  an  Impediment 
to  securing  to  Individuals  of  that  race  that 
equal  Justice  which  the  law  alms  to  secure 
to  all  others."  The  right  of  trial  by  Jury  is 
guarantied  to  every  citizen  of  the  state.  It 
is  ordained  by  section  13  of  article  1  of  the 
constitution  of  North  Carolina  that  "no  per- 
son shall  be  convicted  of  any  crime  but  by 
the  unanimous  verdict  of  a  Jury  of  good  and 
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lawful  men  In  open  court  The  legislature 
may  however  prorlde  other  means  of  trial 
for  petit  misdemeanors  with  the  right  of  ap- 
peal." And  It  goes  for  the  saying  that  the 
make-up,  constitution,  and  selection  of  Ju- 
ries is  an  exti-emely  Important  part  of  the 
protection  and  benefits  Intended  to  be  secur- 
ed by  Jury  tilal.  The  most  primitive  as  well 
as  the  most  advanced  idea  of  a  Jury  la  that 
It  Is  a  body  of  men  selected  and  drawn  to 
determine  the  rights  of  parties  under  indict- 
ment and  In  other  Judicial  proceedings,  and 
composed  of  the  neighbors,  associates,  and 
persons  having  the  same  legal  status  In  the 
community  as  the  litigants  or  the  accused. 
We  know,  of  common  knowledge,  that  preju- 
dices sometimes  exist  In  communities  against 
certain  classes,  which  control  the  Judgment 
of  Juries  in  their  deliberations,  and  theref<»e 
operate  to  deny  such  classes  such  privileges 
as  others  enjoy;  and  race  antipathy  Is  as 
old  as  historic  time,  however  much  some 
philanthropists  and  Independent  thinkers 
have  done  or  may  be  doing  to  eradicate  It. 
It  Is  difficult  to  understand  how  tbe  conduct 
of  the  officers  whose  duty  it  Is  to  select  Ju- 
rors In  Mecklenburg  county.  If  It  Is  such  as 
it  is  declared  to  be  in  tbe  motion  and  affi- 
davit of  the  defendant,  can  be  considered  as 
fair  and  undiscrimlnatlng  against  colored 
persons  in  that  county  who  may  be  tried  for 
criminal  offenses  against  tbe  state,  or  who 
may  be  parties  In  civil  actions.  It  is  Incom- 
prehensible that  while  all  white  persons  enti- 
tled to  Jury  trials  have  only  white  Jurors  se- 
lected by  the  autborltlea  to  pass  upon  their 
conduct  and  their  rights,  and  the  negro  haa 
no  such  privilege,  the  negro  can  be  said  to 
have  equal  protection  with  the  white  man. 
How  can  the  forcing  of  a  negro  to  submit 
to  a  criminal  trial  by  a  Jury  drawn  from  a 
list  from  which  haa  been  excluded  the  whole 
of  his  race,  purely  and  simply  because  of 
color,  although  possessed  of  the  requisite 
quallflcatlons  prescribed  by  the  law,  be  de- 
fended ?  Is  not  such  a  proceeding  a  denial  to 
him  of  equal  legal  protection?  There  can 
be  but  one  answer,  and  that  is  that  It  is  an 
unlawful  discrimination.  A  wrong,  then, 
haa  been  done  against  the  defendant,  if  the 
facts  set  forth  In  the  motion  and  affidavit 
be  true;  and  In  this  age  of  tbe  world  there 
must  be  a  remedy  for  evwy  wrong.  What" 
was  the  defendant's  remedy?  The  very  one 
he  sought  to  have  applied.  By  section  1741 
of  the  Code  it  is  provided  that  "all  excep- 
tions to  grand  Jurors  for  and  on  account  of 
their  disqualifications  shall  be  taken  before 
the  Jury  is  sworn  and  empaneled  to  try  the 
issue  by  motion  to  quash  the  Indictment,  and 
If  not  so  taken  the  same  shall  be  deemed  to 
be  waived."  It  was  urged  in  this  court  for 
tbe  state  that  a  plea  in  abatement  was  tlie 
Only  course  of  procedure  which  the  defend- 
ant could  follow  in  this  case.  But  in  State 
V.  Haywood.  94  N.  C.  847,  this  court  said 
that  "the  regular  and  appropriate  method  of 
making  objection  to  a  grand  Juror,  under  tbe 


general  practice,  when  Hno  fact  upon  which 
it  depended  did  not  appear  in  tbe  record. 
and  had  to  be  established  by  proof,  is  by 
plea  and  abatement,  and,  if  It  does  so  ap- 
pear, by  a  motion  to  quash."  But  the  court 
went  on  to  say  that  "in  our  practice  tbe  dis- 
tinction has  not  been  recognized  as  impor- 
tant, and  the  motl(«  to  quash  has  been  beld 
proper  in  either  case."  Tbe  court  went  on 
further  to  say,  "But,  whatever  difference 
may  be  supposed  to  exist  as  to  tbe  two 
methods  of  raising  the  objection,  they  are 
removed  and  the  practice  settled  by  statute;" 
quoting  Code,  {  1741.  The  discriminatioD 
wblcb  is  alleged  to  have  been  practiced 
against  tbe  defendant  is  one  that  has  been 
passed  upon  by  the  supreme  court  of  the 
United  States,  and  held  to  be  contrary  to 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  and  therefore  un- 
lawful. Strauder  v.  West  Virginia,  100  U. 
S.  803,  25  li.  Ed.  864;  Virginia  v.  Rives,  100 
U.  S.  313,  25  L.  Ed.  667;  Neal  v.  Delaware. 
108  U.  S.  870,  26  L.  Ed.  667;  Carter  v.  Tex- 
as, 177  U.  8.  442,  20  Sup.  Ct  687,  44  L.  Ed. 
830.  In  tbe  last-mentioned  case  the  facta 
and  manner  of  procedure  In  tbe  state  court 
of  Texas  were  Just  as  they  are  here. 

There  was  error  In  the  Judgement  of  the 
court,  and  error  In  the  refusal  of  his  honor 
to  grant  the  motion,  and  have  the  matter  set 
out  in  tbe  motion  and  affidavit  properly  con- 
sidered and  tried.  Tbe  case  is  remanded  to 
that  end.    Error. 

CLARK,  J.  I  concnr  in  tiie  conclusion 
that  the  presiding  Judge  should  have  heard 
tbe  evidence,  found  the  facts,  and  rendered 
Judgment  thereon,  and  that  only  because  the 
United  States  supreme  court,  the  final  tri- 
bunal upon  all  federal  questions,  has  so  de- 
cided. Carter  v.  Texas,  177  U.  S.  442,  20 
Sup.  Ct.  687,  44  L.  Ed.  839;  Gibson  v.  Mis- 
sissippi, 102  U.  S.  565,  16  Sup.  Ct  904,  40  L. 
Ed.  1075;  Neal  t.  Delaware,  103  U.  S.  370, 
26  L.  Ed.  567;  Strauder  v.  West  Virginia, 
100  U.  S.  803,  25  L.  Ed.  664;  and  Virginia  v. 
Rives,  100  U.  8.  818,  25  L.  Ed.  667.  We 
must  bow  to  that  authority,  though  I  am 
constrained  to  believe  that  the  argument  of 
Mr.  .Tustlee  Field  In  his  dissenting  opinion 
m  Neal  v.  Delaware,  103  U  S.  40&409,  28 
Jj.  Ed.  577,  578,  clearly  demonstrates  that 
the  thirteenth,  fourteenth,  and  fifteenth 
amendments  conferred  "no  warrant  for  any 
legislation  of  congress  Interfering  with  the 
selection  of  Jurors  in  the  state  courts. '*  Chief 
Justice  Walte  also  dissented  In  that  case, 
and  Mr.  Justice  Field  reiterated  in  that  dis- 
sent what  he  had  so  well  said  in  his  previous 
dissent  (a  very  able  one)  in  E<x  parte  Vir- 
ginia, 100  U.  S.  349-370,  26  L.  Ed.  676,  in 
which  dissenting  opinion  Mr.  Justice  Clifford 
concurred.  Among  other  things,  in  that  dis- 
sent Mr.  Justice  Field  particularly  says  (100 
U.  S.,  at  page  368,  and  25  L.  Ed.,  at  pase 
087):  "If,  when  a  colored  person  Is  accused 
of  a  criminal  offense,  the  presence  of  per- 


Digitized  by  VjOOQIC 


N.a) 


STATE  T.  PEOPLES. 


817 


sons  of  hla  race  on  the  Jury  by  which  he  Is 
to  be  tried  Is  essential  to  secure  to  him  the 
equal  protection  of  the  laws,  it  would  seem 
that  the  presence  of  such  persons  on  the 
'bench  would  be  equally  essential,  if  the  court 
should  consist  of  more  than  one  Judge,  as 
In  many  cases  It  may;  and,  if  It  should  con- 
sist of  a  single  Judge,  that  such  protection 
would  be  Impossible.  A  similar  objection 
might  be  raised  to  the  composition  of  any 
appellate  court  to  which  the  case,  after  ver- 
dict might  be  carried."  After  this  delicate 
suggestion,  that,  to  be  consistent,  the  United 
States  supreme  court  should  insist  upon  the 
admission  of  colored  members,  Mr.  Justice 
Field  proceeds:  ''The  position  that,  In  cases 
where  the  rights  of  colored  persons  are  con- 
cerned. Justice  will  not  be  done  to  them  un- 
less they  have  a  mixed  Jury,  Is  founded  up- 
on the  notion  that  in  such  cases  white  per- 
sons will  not  be  fair  and  honest  Jurors.  If 
this  position  be  correct,  there  ought  not  to 
bo  any  white  persons  on  the  Jury  where  the 
Interests  of  colored  persons  only  are  Involved. 
That  Jury  would  not  be  an  honest  and  fair 
one,  of  which  any  of  Its  members  should  be 
governed  In  his  Judgment  by  other  consid- 
erations than  the  law  and  the  evidence; 
and  that  decision  would  hardly  be  consid- 
ered Just  which  should  be  reached  by  a  sort 
of  compromise.  In  which  the  prejudices  of 
one  race  were  set  off  against  the  prejudices 
of  the  other.  To  be  consistent,  those  who 
hold  this  notion  should  contend  that,  in  cases 
affecting  members  of  the  colored  race  only, 
the  Juries  should  be  composed  entirely  of 
colored  persons,  and  that  the  presiding  Judge 
should  be  of  the  same  race."  I  can  add  noth- 
ing to  the  force  of  Mr.  Justice  Field's  argu- 
ment, but  I  can  express  my  concurrence  in 
his  view  that  the  last  three  amendments  to 
the  United  States  constitution  were  not  in- 
tended to  authorize  federal  interferenqe  with 
the  composition  of  Juries  in  state  courts. 
The  fourteenth  amendment  is  the  only  one 
relied  on,  and  that  cannot  apply,  because  "a 
Jury  de  medietate  linguae"  has  never  In  this 
country  been  embraced  In  "due  process  of 
law,"  nor  requisite  to  the  "equal  protection 
of  the  laws."  If  recognition  of  each  race  Is 
required  In  the  composition  of  Juries,  it  Is 
equally  essential  in  the  composition  of  the 
Jndlclary.  Both  are  constituent  elements  In 
the  administration  of  Justice.  In  this  state 
the  law  excludes  no  one  from  the  Jury  or 
grand  Jury  because  of  race.  Neitiier  does  it 
exclude  any  one  from  the  bench  on  that 
gi-ound.  If  the  words  "due  process  of  law" 
and  "equal  protection  of  the  laws"  warrant 
federal  Interference  and  inquiry  as  to  the 
manner  of  selecting  Jurors  when  negroes  do 
not  appear  on  the  panel,  the  same  rule  will 
■warrant  investigation  of  the  mode  of  select- 
ing Judges  because  no  negroes  are  on  this 
or  the  lower  bench.  Under  the  constitution 
of  the  Union,  as  our  fathers  made  it,  the 
state  prescribed  the  method  of  selecting  Its 
own  Jurors  and  Judges,  and  supervised  the 
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execution  of  Its  own  laws  in  reference  there- 
to. Like  Justice  Field,  I  see  no  warrant  for 
federal  Interference  under  powers  conferred 
by  the  fourteenth  amendment  The  above- 
cited  decisions  of  the  United  States  supreme 
court  all  hold  that  only  when  the  alleged  dis- 
crimination against  colored  Jurors  is  by  virtue 
of  the  provisions  of  the  constitution  or  stat- 
utes of  the  state  does  the  right  to  remove 
exist,  and  that,  when  the  alleged  exclusion 
of  colored  Jurors  Is  by  vhrtue  of  the  method 
of  administering  laws  which  contain  no  such 
discrimination,  the  sole  remedy  is  by  appeal 
to  the  highest  court  of  the  state,  and  thence 
by  writ  of  error  to  the  federal  supreme  court. 
In  Gibson  v.  Mississippi,  162  U.  S.  S65,  16 
Sup.  Ct  004,  40  L.  Ed.  1075,  Harlan,  J.,  re- 
views the  uniform  decisions  to  that  effect 
and  sustains  (at  page  689, 162  U.  S.,  and  page 
910,  16  Sup.  Ct.  40  L.  Ed.  1075)  as  valid  the 
legal  requirements  in  Mississippi  "that  no 
person  should  be  a  grand  or  petty  Juror  un- 
less he  was  a  qoalifled  elector  and  able  to 
read  and  write  •  *  *  and  should  possess 
good  IntelUgence,  sound  Judgment  and  fair 
character." 

DOUGLAS,  J.  In  concurring  In  the  con- 
clusion of  the  court  which  I  do  without  hes- 
itation, I  deem  It  sufficient  to  say  that  the 
defendant  has  been  denied  a  constitutional 
right  Whether  he  has  been  Injured  or  not 
by  such  deprivation  is  not  for  me  to  say. 
The  mere  fact  that  a  substantial  right  in- 
tended for  his  protection  has  been  denied  him 
Is  sufficient  to  Influence  my  Judgment 
Whether  the  Juries  were  In  fact  improperly 
drawn  remains  to  be  proved,,  but  for  the 
purposes  of  this  discussion,  we  must  assume 
the  truth  of  the  defendant's  allegation,  be- 
cause he  has  been  denied  the  opportunity  of 
proving  it  As  this  is  a  right  claimed  by 
the  defendant  under  the  federal  as  well  as 
the  state  constitution,  and  which  has  been  so 
recently  decided  and  fully  discussed  by  the 
supreme  court  of  the  United  States,  any  fur- 
ther discussion  on  my  part  Is  entirely  un- 
neces8ai7.  Carter  v.  Texas,  177  U.  S.  442, 
20  Sup.  Ct  687,  44  L.  Ed.  839.  This  would 
end  the  matter,  but  for  some  expressions  In 
the  opinion  of  the  court.  I  may  franlcly  say 
that  while  verdicts  are  sometimes  rendered 
that  do  not  meet  my  approval,  I  cannot  con- 
cur in  any  statement  that  any  classes  are, 
as  a  rule,  unable  to  obtain  Justice  on  account 
of  the  prejudice  of  the  average  Juror.  This 
may  happen  In  Individual  cases,  especially 
in  criminal  trials,  where  there  Is  great  public 
excitement;  and,  wherever  it  appears,  a  new 
trial  should  promptly  be  granted.  My  views 
as  to  the  character,  powers,  and  responsibili- 
ties of  the  Jury  are  expressed  in  Cable  v. 
Railway  Co.,  122  N.  C.  802,  000,  29  S.  B. 
377.  I  fully  concur  in  the  conclusion  of  the 
court  that  the  defendant  Is  entitled,  irre- 
spective of  his  color,  to  the  fullest  protection 
of  the  law,  and  that  he  may  rightfully  de- 
mand all  the  rights  guarantied  to  him  by  the 


Digitized  by  VjOOQIC 


818 


42  SOTTTHEASTSaN  aSPORTEB. 


(N.a 


constitutions  of  this  state  and  of  the  United 
States,  as  well  as  every  legal  remedy  necee- 
saiy  for  their  protection  and  enforcement 
A  denial  of  the  remedy  would  be  a  denial  of 
the  right 


DAVIS  V.  SUMMERFIELD  et  nx. 
(Supreme  Conrt  of  North  Oarolina.      Not.  25, 

1902.) 

ADJOINING    LANDOWNERS— LATERAL    SUP- 
PORT—EXCAVATIONS— NOTICE. 

1.  An  owner  of  land,  who  excavates  by  the 
side  of  hla  neighbor's  wall  to  a  depth  lower 
than  the  foundation  of  the  wall,  is  negligent 
for  failing  to  notify  the  neighbor  of  the  extent 
of  his  proposed  plans,  though  the  neighbor  knew 
that  he  was  going  to  excavate,  and  Is  liable 
for  injuries  to  the  wall  caused  by  his  excava- 
tions. 

Apiteal  from  superior  court,  Darham  coun- 
ty; Neal,  Judge. 

Action  by  B.  Davis  against  M.  Summer^ 
field  and  wife.  From  a  judgment  for  plain- 
tifC,  defendants  appeaL    Affirmed. 

Winston  &  Fuller,  for  appellants.  Boone, 
Bryant  &  Biggs,  for  appellee. 

CLARK,  J.  This  l8  an  action  for  damages 
caused  by  depriving  the  soil  under  plalntlfTs 
wall,  of  Its  lateral  support,  by  negligence 
of  the  defendant  while  excavating  for  a  new 
building  on  an  adjoining  lot  The  right  to 
lateral  support  has  been  before  this  court  lo 
Hammond  t.  SchUT,  100  N.  C.  161,  6  S.  B. 
753,  and  the  whole  subject  is  discussed  in 
the  very  full  and  elaborate  notes  to  Larson 
v.  Railroad  Co.  (Mo.)  19  S.  W.  416,  16  L.  R. 
A.  830,  33  Am.  St  Rep.  446,  44T.  Another 
full  consideration  may  be  found  In  Jones. 
Easem.  H  585-631.  There  was  evidence  that 
the  defendant  made  his  excavation  two  feet 
deeper  than  the  bottom  of  the  foundation  of 
the  plalntlfTs  wall,  causing  it  to  crack,  and 
otherwise  injuring  the  plalntifT's  building. 
There  was  covinter  evidence,  and  the  Jury, 
as  triors  of  the  fact,  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  |225. 

The  exceptions  presented  on  the  appeal  are 
very  numerous,  and  were  very  fully  and  ably 
argued  here,  as  doubtless  they  also  were  be- 
low. After  careful  consideration,  we  find  no 
material  error.  The  only  new  point  or  prop- 
osition not  heretofore  decided,  and  the  point 
perhaps  most  pressed  on  the  argument,  Is  the 
following  instruction,  to  which  the  defendant 
excepted:  "While  there  is  evidence  that  the 
plahitlfr  knew  that  the  defendant  was  going 
to  excavate  and  build,  for  she  testified  to 
that  herself,  still  the  defendant  owed  to  her 
the  duty,  which  Is  not  an  unreasonable  one, 
to  tell  her  of  the  extent  of  hl6  proposed  plan, 
so  she  might  adopt  measures  for  self-protec- 
tion. If  she  chose  to  do  so;  and  the  court 
charges  you  there  Is  no  evidence  that  he  gave 
proper  notice  to  the  plaintiff  on  the  line  above 
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Indicated.    To  give  this  notice  Involves  no 
expense  to  the  proprietor,  and  affords  oppor- 
tunity to  the  adjoining  owner  to  protect  his 
rights,  for  improvements  made  by  one  pro- 
prietor may  be  attended  with  disastrous  re- 
sults, even  when  prosecuted  by  competent 
workmen."    We  see  nothing  unreasonable  or 
erroneous  In  this  Instruction.     So  far  from 
giving  such  notice,  when  the  plaintiff  sent 
over  an  employ^  who  said  to  the  male  de- 
fendant, "Mrs.  Davis  says  please  protect  her 
wall;    to  dig  It  out  in  sections,"  he  repUed, 
"I  know  my  business.    Let  her  attend  to  her 
business."    And  when.  In  her  anxiety  about 
the  safety  of  her  building,  the  plaintiff  sent 
over  another  person  to  ask  of  the  defendant 
"not  to  hurt  her  wall,"  asking  that  the  work 
might  be  prosecuted  In  such  manner  as  not 
to  endanger  her  building,  the  defendant  very 
ungallantly  sent  the  lady  back  word  "to  go 
to  the  devil."    The  action  Is  not  for  the  de- 
fendant's rude  speeches.  It  Is  true;   but  cer- 
tainly after  these  messages  fr6m  the  plain- 
tiff, showing  her  anxiety  to  protect  her  wall, 
he  at  least  owed  it  to  her,  as  his  honor  char- 
ged, to  give  her  notice  of  the  manner  and 
depth  of  his  proposed  excavations.    If  in- 
formed in  that  respect  she  might  have  pla- 
ced supports   under  her  wall,   or  removed 
weights  from  the  floors,  or  otherwise  protect- 
ed her  property,  or,  if  plaintiff's  plans  seem- 
ed an  illegal  invasion  of  her  rights,  she  might 
If  so  advised  by  counsel  learned  In  the  law, 
have  sought  protection  by  an  application  for 
an   injunction.    The  defendant's   failure   to 
give  such  notice  and  Information  was,  under 
the  circumstances,  as  Injurious  to  the  plain- 
tiff as  the  manner  of  his  refusal  was  wanting 
In  credit  to  himself.    Jones.  Easem.  {  610; 
Spohn  V.  Dives,  174  Pa.  474,  34  Att  192;  Lar^ 
son  V.  Railroad  Co.  (Mo.)  19  S.  W.  416,  16 
L.  R.  A.  330.  33  Am.  St  Rep.,  at  page  470. 
The  true  rule  deduclble  from  the  authorities 
seems  to  be  that  while  the  adjacent   pro- 
prietor cannot  Impair  the  lateral  support  of 
the  soil  In  Its  natural  condition,  but  is  not 
required  to  give  support  to  the  artificial  bur- 
den of  a  wall  or  building  superimposed  upon 
the  soli,  yet  he  must  not  dig  In  a  negligent 
manner,  to  the  Injury  of  that  wall  or  build- 
ing; and  it  is  negligence  to  excavate  by  the 
side  of  the  neighbor's  wall,  and  especially  to 
excavate  deeper  than  the  foundation  of  that 
wall,  without  giving  the  owner  of  the  wall 
notice  of  that  Intention,  that  he  may  under- 
pin or  shore  up  his  waU,  or  relieve  it  of  any 
extra  weight  on  the  fioors,  and  the  excavat- 
ing party  should  dig  out  the  soil  in  sections, 
at  a  time  so  as  to  give  the  owner  of  the 
building  opportunity  to  protect  It  and  not  ex- 
pose the  whole  wall  to  pressure  at  once.    The 
defendants  did  not  give  any  notice  of  the 
nature  of  their  proposed  excavation,  and  the 
evidence  Justified  the  Jury  In  finding  them 
guilty  of  negligence. 

Upon  the  whole  case,  salMtantlal  lustice 
appears  to  have  been  done,  and  we  find  no 
error  requiring  a  new  triaL    Affirmed. 
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CO, 

(Supreme  Conrt  of  North  Carolina.      Not.  25, 

1902.) 

TBI.BORAPH  COMPANIBS-DBUVERT  OF 
TELEGRAM. 

1.  A  telegraph  company  receiving  a  message 
directed  to  one  person  in  the  care  of  a  corpora- 
tion is  discharged  by  seasonably  dellTering  it  to 
an  agent  of  the  corporation,  especially  where, 
after  eztenslTe  search,  the  sendee  cannot  t>e- 
found. 

2.  The  telegraph  company  was  nnder  no  duty 
to  state  to  the  agent  to  whom  the  message  was 
delivered  that  it  was  an  important  message,  and 
to  inform  him  of  its  contents. 

Appeal  from  superior  court,  Sowan  coun- 
ty;  Shaw,  Judge. 

Action  by  Price  Lefler  and  another  against 
the  Western  Union  Telegraph  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

Armfleld  &  Turner,  F.  H.  Busbee,  and  Oeo. 
H.  Fearons,  for  appellant.  Overman  St  Greg- 
ory and  Long  &  Nicholson,  for  appellees. 

FURCHES,  O.  J.  Action  for  damages  for 
negligence  in  delivering  a  message  received 
at  MooresvlUe,  Iredell  county,  to  be  deliv- 
ered at  Salisbury,  Rowan  county.  The  mes- 
sage was  as  follows:  "To  Price  Lefler,  Care 
So.  Railway  Co.,  Salisbury,  N.  C:  Mother 
dying.  Come  at  once.  D.  M.  Howard."  This 
message  was  received  by  defendant  company 
at  8:20  at  MooresvlUe,  and  received  at  Char- 
lotte at  10:55,  and  at  Salisbury  at  11:15. 
The  evidence  tended  to  show  that  the  agent 
at  MooresvlUe  endeavored  to  send  the  mes- 
sage to  Charlotte  at  once,  but  the  agent  at 
Charlotte  did  not  answer  his  calls,  and  he 
could  not  do  so  sooner  than  he  did.  Upon 
the  message  reaching  Salisbury,  It  was  at 
cnce  delivered  to  Leroy  Shuping,  a  messen- 
ger boy  16  years  old,  and  who  had  lived  at 
Salisbury  all  his  life.  He  did  not  l^now 
Price  Lefler,  nor  did  he  know  where  he 
lived,  nor  whether  in  SaUsbury  or  not;  and 
it  would  seem,  from  the  evidence,  that  he 
made  extensive  search  and  inquiry  for  Lef- 
ler, the  sendee,  but  was  unable  to  flnd  him. 
And  this  being  so,  at  11:15  o'clock  he  de- 
livered the  message  to  Johnson,  the  ticket 
agent  of  the  Southern  Railway  at  Salisbury. 
This  delivery  to  Johnson  was  in  time  for  the 
plaintiffs  to  have  gone  to  Mrs.  Howard's 
before  her  funeral,  if  the  delivery  had  been 
made  to  Price  Lefler  in  person. 

The  discussion  of  this  case  has  assumed 
a  wide  range,  as  the  discussion  of  such  cases 
nsuaUy  does.  But  not  to  consider  what  is 
not  necessary  for  a  decision  of  the  case,  the 
discussion  is  very  much  limited.  The  mes- 
sage was  delivered  to  Johnson  In  proper  time, 
and  eliminates  the  discussion  of  any  negU- 
gence  there  may  have  been  in  sending  the 
message,  as  no  negligence  can  avail  the 
plaintiffs  that  did  not  cause  the  injury.  It 
also  eliminates  a  discussion  as  to  whether 
the  messenger  boy,  Shuping,  used  due  dil- 


igence in  trying  to  flnd  Price  Lefler  or  not, 
who  was  not  in  town  at  that  time.  The 
court  properly  instructed  the  Jury  that  John- 
son was  a  proper  agent  of  the  Southern  Rail- 
way Compauy,  to  whom  a  delivery  of  the 
message  might  be  made,  and  a  delivery  to 
him  was  a  delivery  to  the  Southern  Railway 
Company,  and,  as  the  message  was  dh:ected 
to  Price  Lefler  in  care  of  the  Southern  RaU- 
way  Compauy,  the  said  company  was  made 
his  agent,  and  a  delivery  to  the  agent  dis- 
charged the  defendant  from  further  liablUty 
on  account  of  the  message.  Telegraph  Co. 
V.  Houghton  (Tex.  Sup.)  17  S.  W.  846,  15  L. 
R.  A.  129,  27  Am.  St.  Rep.  918;  Telegraph 
Co.  V.  Young,  77  Tex.  245,  13  S.  W.  985,  19 
Am.  St  Rep.  751.  These  cases  were  cited 
by  the  plaintiffs  for  the  purpose  of  showing 
that,  although  the  telegram  was  sent  in  care 
of  the  Southern  RaUway  Company,  it  was 
atUl  the  duty  of  the  defendant  to  make  dil- 
igent inquiry  for  Price  Lefler,  which  the 
plaintiffs  aUege  was  not  done.  But  upon 
examination  of  the  cases  it  will  be  seen  that 
this  is  only  necessary  when  the  party  in 
whose  care  the  message  is  sent  cannot  be 
found.  When  he  is  found,  and  delivery  made 
to  him,  the  defendant  has  nothing  further 
to  do  with  the  telegram.  In  this  case  the 
messenger  boy,  Shuping,  made  extensive  in- 
quiry for  Price  Lefler  before  he  deUvered  the 
message  to  the  Southern  Railway  Company. 
This  he  need  not  have  done,  but  might  have 
delivered  it  to  the  Southern  Railway  Com- 
pany at  once.  As  the  said  company  became 
the  agents  of  the  plaintiffs,  a  delivery  to  it 
'qras  a  delivery  to  the  plaintiffs.  Hough- 
ton's Cas«,  supra.  And  we  cannot  see,  out- 
side of  the  statute,  how  the  defendant  In- 
curred any  liability  for  not  informing  the 
plaintiffs'  agent  what  was  in  the  telegram. 
The  plaintiffs  were  then  in  possession  of  the 
message,  and  it  could  speak  for  Itself.  If 
the  d^endanf s  messenger  could  have  found 
Price  Lefler  and  delivered  the  message  to 
him,  that  would  have  been  a  compliance 
with  its  contract,  and  a  discharge  from  any 
further  llabiUty.  But  it  seems  that  a  de- 
Uvery  to  the  wife  of  Price  Lefler  might  not 
have  been  a  sufficient  deUvery.  It  would  not 
have  been  a  literal  compUance  with  the  con- 
tract; but  it  would  at  least  be  a  presumptive 
delivery,  and  a  question  for  the  Jury,  and, 
unless  some  reason  was  shown  why  it  was 
not  or  should  not  be,  it  would  be  held  suffi- 
cient   Gray,  Com.  Tel.  §  23. 

While  the  court  charged  the  Jury  correctly 
that  a  delivery  to  the  Southern  Railway  Com- 
pany was  a  compliance  with  the  contract 
and  a  delivery  to  Johnson  was  a  delivery 
to  said  company,  it  erroneously  charged  the 
jury  that  if  they  found  from  the  evidence 
that  a  prudent  man  would  have  informed 
Johnson,  when  the  message  was  delivered  to 
him,  that  "it  was  a  very  important  mes- 
sage," then  it  was  the  duty  of  the  defend- 
ant to  have  done  so,  "and,  if  It  did  not  it 
was   guilty   of   negligence."    This   was   ex- 
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oepted  to,  and  was  error.  It  was  no  part  of 
the  defendant's  duty  to  Inform  the  plaln- 
tUfa  or  their  agent  what  the  telegram  con- 
tained, and  It  had  no  right  to  Inform  any 
one  else. 
For  this  error  there  must  be  a  new  triaJL 

DOUQLAS,  J.,  concurs  In  the  result. 


STATE  T.  FINGER. 

(Supreme  Conrt  of  North  Carolina.    Not.  2S, 

1902.) 

ATTEMPTED    RAPE— EVIDENCE— WITNBSSBa— 

COMPETENCY  OF  INFANT— REVIEW 

—INSTRUCTIONS. 

1.  Action  of  the  court  in  permitting  a  child, 
OD  whom  an  assaalt  with  Intent  to  rape  was  al- 
leged to  have  been  made,  to  testify.  Is  not  re- 
viewable. 

2.  Od  prosecution  of  a  negro  for  assault  with 
intent  to  rape,  committed  on  a  white  g4rl,  evi- 
dence that  the  girl,  her  family,  or  companions 
associated  with  negroes,  was  irrelevant. 

3.  Where  defendant  testified  that  on  the  day 
alleged  he  was  not  at  the  place  named,  he 
conid  not  complain  of  refusal  of  hia  instruction 
that  the  jnry  must  consider  evidence  tending  to 
show  that  the  girl  and  her  family  and  asso- 
ciates were  on  such  familiar  terms  with  defend- 
ant as  would  warrant  the  belief  that  he  was 
playinK  with  the  girl  on  this  occasion. 

4.  W  here  there  is  competent  evidence  of  de- 
fendant's guilt  of  an  assault  with  Intent  to 
rape,  the  verdict  will  not  be  disturbed  on  ap- 
peal, though  the  court  entertains  doubt  as  to  Its 
correctness. 

Appeal  from  superior  court,  Lincoln  coun- 
ty: Starbuck,  Judge. 

Clarence  Finger  was  convicted  of  an  as- 
sault with  Intent  to  rape,  and  appeals.  Af- 
firmed. 

The  Attorney  Genual,  for  the  State. 

MONTGOMERY,  J.  The  defendant  was 
convicted  of  an  assault  with  intent  to  com- 
mit rape  upon  Lethe  Wise,  a  child  under  10 
years  of  age.  After  an  examination  of  the 
child,  who  was  tendered  as  a  witness,  as  to 
her  capacity  to  testify,  his  honor  found  that 
she  was  of  sufficient  Intelligence;  and  she 
was  allowed  to  give  testimony,  over  the  de- 
fendant's objection  and  exception.  It  was  a 
matter  in  the  discretion  of  his  honor,  and  we 
cannot  review  bis  ruling  In  this  court  State 
V.  Manuel,  61  N.  C.  601;  State  v.  Edwards, 
79  N.  O.  650. 

The  defendant's  counsel  offered  to  prove 
that  the  Weaver  family  ate  with  negroes  and 
associated  with  them  constantly,  which  tes- 
timony his  honor  refused  to  receive.  We 
cannot  understand  how  It  could  be  thought 
to  be  competent  evidence.  If  It  was  true 
tliat  little  Bessie  Weaver,  the  companion  of 
Lethe,  was,  through  her  family  connection, 
the  associate  and  companion  of  colored  peo- 
ple, that  did  not  give  the  defendant  who 
was  a  colored  boy  17  years  of  age,  the  right 
or  the  privilege  to  assault  Lethe. 

The  third  exception  was  to  the  refusal  of 
his  honor  to  allow  Mrs.  Taylor,  a  witness, 
to  answer  the  question,  "Do  you  know  the 


manner  of  associating  between  the  Wise  fam- 
ily and  the  negro  race?"  The  exception  can- 
not be  sustained.  The  law  makes  no  pre- 
sumption that  white  persons  who  associate 
w^Ith  negroes  are  debased  in  character,  and 
even  if  the  little  girl,  Lethe,  were  a  woman, 
instead  of  a  child,  and  a  lewd  woman  in 
addition,  still  the  defendant  had  no  right  to 
commit  an  assault  upon  her. 

The  defendant's  counsel  asked  several  spe- 
cial Instructions,  all  of  which  were  given 
except  the  fifth  and  seventh,  which  were  de- 
clined. The  fifth  instruction  asked  was  in 
these  words:  "That  the  Jury  have  a  right 
to  consider,  and  It  Is  their  duty  to  consider, 
any  evidence  that  tends  to  show  such  a 
state  of  relation  existing  between  the  wit- 
ness Lethe,  and  her  associates  and  family, 
and  the  defendant  (being  a  negrro),  that  he 
was  on  such  familiar  terms  with  them  as 
would  warrant  the  belief  that  he  was  play- 
ing with  Lethe  on  this  particular  occasion." 
The  defendant  In  his  examination,  said  that 
he  never  went  to  the  granary  where  the 
children  were  on  that  day,— wheat-threshing 
day;  that  he  was  at  the  machine  all  that 
day,  throwing  down  wheat  How  conld  he 
ask,  then,  any  instruction  to  the  Jury  that  be 
was  playing  with  the  children,  in  the  act 
with  which  he  was  charged  by  the  witness? 
Or  suppose  that  he  was  intimate  with  the 
children;  did  that  authorize  him  to  play 
with  them  In  such  manner  as  Lethe  testi- 
fied?   The  Instruction  was  properly  refused. 

The  seventh  prayer  for  instruction  was 
that  there  was  no  competent  evidence  for  the 
Jury  of  any  assault  with  intent  to  commit 
rape.  That  was  properly  refused.  His  hon- 
or had  held  that  Lethe  was  a  competent  wit- 
ness, and  she  testified  to  facts  tending  to 
show  the  assault 

Upon  a  careful  consideration  of  the  whole 
evidence  In  this  case,  we  have  grave  doubt 
about  the  guilt  of  the  defendant.  The  child's 
examination  before  the  Justice  of  the  peace, 
the  delay  In  the  prosecution  of  the  defend- 
ant his  conduct  after  the  otCense  was  com- 
mitted, cause  us  to  suspect  some  sinister 
purpose  at  the  bottom  of  his  prosecution. 
Dr.  Crowell,  a  witness  for  the  defendant 
testified  that  he  examined  the  private  parts 
of  the  child,  Lethe,  at  the  trial  term  of  the 
court,  and  that  he  found  no  rupture,  nor  any 
indication  of  penetration.  But  they  were  all 
circumstances  for  the  Jury,  and  the  duty  of 
finding  the  facts,  and  the  responsibility  of 
the  finding,  were  with  them. 

There  was  no  error  in  the  rulings  of  his 
honor,  and  the  Judgment  is  affirmed. 


LANE  V.  RANET. 

(Supreme  Ciourt  of  North  Carolina.    Nov.  25, 
1902.) 

INSURANCE     AGENTS— DIVIBION     OF     COMMIS- 
SIONS—RIGHTS  AOAINST  OENERAL  AGENT. 

1.  Where  two  subagents  were  soliciting  in- 
surance in  the  same  territory,  without  exdu- 
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sive  right  in  either,  and  one  of  them  witnessed 
and  forwarded  an  application  for  a  policy,  the 
other  could  not  recover  against  the  general 
agent  for  a  portion  of  the  commissions  if  the 
latter  had  already  paid  all  the  commissions  to 
the  agent  forwarding  the  application,  without 
knowledge  of  the  other's  claims. 

2.  In  an  action  by  one  of  two  subagents 
against  a  general  agent  of  a  life  insurance  com- 
pany for  a  share  of  commissions  on  a  policy 
written  on  the  application  of  the  other  sub- 
agent,  plaintiff's  right  to  recover  was  not  af- 
fected by  a  rule  of  defendants  that  where 
agents  claim  a  division  of  commissions  there 
should  be  a  joint  request  for  pay,  unless  plain- 
tiff had  knowledge  of  such  rule. 

3.  Where  one  of  two  subagents  of  an  insur- 
ance company  brought  an  action  against  the 
general  agent,  claiming  one-half  of  the  com- 
missions on  a  policy  written  on  the  applica- 
tion of  the  other  subagent,  and  it  appeared  that 
the  applicatiou  was  for  a  certain  policy  on 
agreement  for  a  premium  of  $1T5,  while  the 
policy  issued  called  for  a  premium  of  $253.80, 
one-half  of  which  was  given  the  agent,  it  was 
error  to  permit  a  recovery  for  ^43.76,  half  the 
commissions  on  a  $175  policy,  since  the  agents 
were  reqnired  to  pay  the  company  one-half  of 
S2.'.S.80,  which  left  them  but  $48.10  of  the 
$175  actually  received,  and  plaintiff,  if  entitled 
to  recover,  waa  entitled  to  but  half  of  such  bal- 
ance. 

Appeal  from  superior  court.  Craven  county; 
Winston,  Judge. 

Action  by  8.  H.  Lane  against  R.  B.  Raney. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
penis.     Reversed. 

The  Judge  charged  the  Jury  as  follows: 
"Lane  was  an  agent  of  Raney  to  get  Insur 
ance.  Did  Lane  get  this  policy?  If  be  did, 
be  is  entitled  to  the  commlBsions.  unless  be 
bus  failed  to  observe  some  of  the  rules  wblch 
Raney  had  for  the  conduct  of  his  business, 
which  rules  the  plaintiff  knew,  or  had  reason 
to  know.  Did  Raney  have  a  rule  that  when 
there  was  a  division  policy  there  should  be  a 
Joint  request  for  pay,  signed  by  both  agents? 
Raney  swears  there  was  such  a  rule.  Lane 
swears  he  knew  of  no  such  rule.  Raney  says 
Lane  knew  the  rule,  because  he  had  always 
signed  such  papers  In  the  policies  be  had 
taken  out.  The  defendant  urges  that  it  had 
to  have  such  a  rule  when  two  agents  were 
working  together  on  a  division  of  commis- 
sions; that  it  could  only  then  pay  one  his 
part,  and  tbe  other  his  part;  that  the  jpolicy 
was  written  and  controlled  by  Martin,  who 
witnessed  the  application.  Lane  claims  be  in- 
duced tbe  Insurance;  tbat  be  knew  Gulon,  and 
Martin  did  not;  that  Gulon  and  he  were 
friends,  and  on  bis  sole  account  Gulon  insur- 
ed. If  tbe  Jury  finds  by  the  greater  weight 
of  the  evidence  tbat  the  plaintiff  induced 
Gulon  to  tal^e  out  tbe  policy,  and  Gulon  took 
out  tbe  policy  and  paid  the  company  $175, 
then  Lane  can  recover  $43.76,  unless  Lane 
has  failed  to  comply  with  tbe  rule.  As  I 
have  said,  you  must  first  find  that  there  was 
such  a  rule;  tbat  tbe  Joint  agents,  when  the 
applications  went  in,  were  to  sign  a  state- 
ment as  to  them.  Having  found  the  rule, 
then  yon  will  find  whether  Lane  complied. 
If  Raney  had  such  a  rule,  and  Lane  knew  it, 
then  Lane  cannot  recover,  if  Raney  has  paid 


all  tbe  money  to  Martin.  If  yon  believe  tbe 
evidence  in  this  case,  then  Raney  has  paid 
all  of  these  commissions  to  Martin.  If  be 
paid  them  when  he  ought  not  to  have  done  so, 
then  Lane  can  recover;  and  whether  be  ought 
to  have  done  this  depends  on  whether  be  had 
a  rule,  and  whether  Lane  knew  it,  or  bad 
reasons  to  know  it  If  you  answer  tbe  issue 
'yes,'  you  will  say  '$43.75,'  and  you  can  add 
Interest  thereto  from  the  date  Gulon  paid  to 
tbe  company.  If  you  answer  the  issue  'No,' 
you  do  not  assess  any  amount."  - 

Battle  &  Mordecai,  for  appellant  W.  D. 
Mclver,  for  appellee. 

DOUGLAS,  J.  This  to  an  action  brought 
to  recover  commissions  alleged  to  be  due 
for  obtaining  a  certain  policy  of  Insurance. 
There  appears  but  little  contradiction  in  the 
testimony.  The  defendant,  as  state  agent  of 
the  Insurance  company,  employed  the  plaintiff 
as  a  local  agent  to  solicit  applications  in  the 
county  of  Craven,  "subject  to  existhig  agen- 
cies and  such  others  as  may  be  established 
tberein."  This  contract  does  not  pretend  to 
give  the  plaintiff  the  exclusive  right  to  solicit 
bushiess  in  Craven  county,  and  therefore  we 
see  no  reason  why  the  defendant  could  not 
send  Martin  or  any  other  agent  to  solicit  ap- 
plications In  the  same  territory,  either  In  con- 
Junction  with  or  Independently  of  the  plain- 
tiff. If  the  application  for  Insurance  had 
been  sent  on  by  the  plaintiff,  or  he  had  had 
exclusive  control  of  said  territory,  it  would 
have  been  tbe  duty  of  the  defendant  to  have 
settled  with  blm  for  the  commissions.  But 
there  was  no  such  exclusive  control,  and  tbe 
application  waa  witnessed  and  forwarded  by 
Martin  without  any  notice  to  Raney,  direct 
or  indirect,  that  Lane  had  any  connection 
with  the  application;  nor  was  there  anything 
to  put  Raney  upon  notice.  To  all  appear- 
ances, the  application  was  Martin's  alone; 
and  If  Raney  in  good  faith  paid  the  full  com- 
missions to  Martin,  without  any  notice  of 
Lane's  claim,  he  fulfilled  his  obligations.  We 
do  not  mean  to  say  that  such  notice  must 
have  accompanied  the  application,  but  it  must 
have  been  given  actually  or  constructively  be- 
fore the  commissions  were  paid  to  Martin. 
The  trouble  Is,  we  can  find  no  evidence  in  the 
record  that  Raney  has  ever  paid  the  commis- 
sions to  any  one.  The  case  seems  to  have 
been  tried  upon  the  theory  that  be  had  paid 
them  to  Martin,  or  allowed  them  on  settle- 
ment, before  he  had  any  notice  of  Lane's 
claim;  but  no  one  has,  so  testified,  aa  far  as 
appears  from  the  record. 

The  defendant  asked  the  following  Instruc- 
tion, exclusive  of  the  words  In  parentheses 
which  were  added  by  the  court,  to  w^it:  "If 
tbe  Jury  should  believe  that  Raney  made  full 
settlement  of  the  commissions  on  the  Gulon 
policy  with  Mai-tin  before  Lane  notified  Ra- 
ney that  be  was  claiming  any  part  of  the 
commissions  of  same,  or  made  any  demand 
therefor  (and  the  rule  was  in  existence,  and 
Lane  knew  of  the  rule,  or  ought  to  have 
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known  of  It  from  his  business  dealings),  that 
the  plalutifl  would  not  be  entitled  to  recov- 
er.*' Tbis  prayer  mlgbt  bave  been  refused 
on  tbe  ground  that  there  was  no  evidence 
to  sustain  it,  but,  atj  given,  there  was  error. 
Under  tbe  circumstances  of  tbis  case,  Raney 
was  entitled  to  notice.  Irrespective  of  any 
private  rule  be  may  have  made,  and  there- 
fore his  liability  should  not  bave  been  made 
to  depend  upon  Lane's  linowledge  of  a  rule 
that  was  Immaterial.  If  there  had  been  any 
evidence  of  payment  to  Martin,  then  the  In- 
sti-uctlon  should  bave  been  substantially  giv- 
en as  requested  by  the  defendant 

There  are  other  exceptions  by  tbe  defend- 
ant as  to  tbe  effect  of  tbe  defendant's  pri- 
vate rules,  which  have  no  merit  whatever, — 
as  tbe  following,  for  Instance:  "Tbe  Judige 
erred  first  in  charging  that  Lane  must  have 
knowledge  of  tbe  rule,  to  be  bound  by  it 
He  should  have  charged.  If  Raney  had  such 
rule,  then  Lane  cannot  recover."  In  this  re- 
spect bis  honor's  charge  was  entirely  proper. 

Tbe  last  exception,  we  think,  must  be  sus- 
tained, npon  the  testimony  In  this  case.  It 
is  thus  stated  in  the  record:  "Tbe  Judge  err- 
ed also  In  the  charge  when  he  states  if  Gulon 
took  out  the  policy,  and  paid  the  company 
$175,  then  Lane  can  recover  $43.75,  unless, 
etc.  Tbe  error  here  is  In  charging  the 
amount  that  Lane  Is  entitled  to  recover,  if 
anything.  According  to  the  contract.  Lane 
could  mot  be  entitled  to  more  than  fifty  per 
cent  of  the  first  premium.  From  the  evi- 
dence, Galon  had  made  application  for  a  20- 
payment  life,  whose  annual  premium  was 
$175.  The  company  issued  a  20-year  endow- 
ment whose  annual  premium  was  $253.80. 
The  agent  must  settle  with  the  company  by 
paying  60  per  cent,  of  the  first  annual  pre- 
mium to  tbe  company  for  the  policy.  This 
policy,  from  the  evidence,  could  not  be  de- 
livered to  Gulon,  except  upon  the  reduction 
of  the  first  annual  premium  from  $253.80  to 
$175.  The  agent's  settlement  with  tbe  com- 
pany must  bave  been  by  paying  over  to  the 
company  $126.90  upon  tbe  endowment  poli- 
cy, which  being  deducted  from  tbe  $1'^ 
money  actually  received,  would  leave  com- 
missions of  $48.10,  of  which,  according  to 
plaintiflTs  contention,  be  would  not  bave  been 
entitled  to  but  one-half  of  this,  to  wit, 
$24.05."  If  the  evidence  of  Raney  and  Mar- 
tin is  to  be  believed,  tbe  commissions  on 
Gnlon's  policy  were  only  $48.10,  only  half 
of  which  would  belong  to  the  plaintiff,  if  be 
were  entitled  to  recover  at  all. 

New  trlaL 


MOORE)  T.  MOORB. 

(Snpieme  Court  of  North  Carolina.    Nov.  25, 
1902.) 

DIVORCB-ALIMONT  PBNDENTB  UTB— RBDUO- 

TION— MOTION— RBNKWArr-COURTS 

-JURISDICTION. 

1.  Hearing  of  motlou  to  reduce  an  allowancs 
of  alimony  pendente  lit*,  being  ia  an  ancillary 


proceeding,  need  not  be  bad  in  the  county 
where  the  action  is  pending,  but  may  be  any- 
where in  the  district. 

2.  Under  Laws  1901,  c.  28,  §  4.  a  judge 
holdinK  by  rotation  the  courts  of  a  district  has 
sole  jurisdiction  therein,  except  In  certain  cases 
specially  provided;  and  therefore  a  judge  res- 
ident of  one  district,  holding  by  rotation  the 
courts  of  another  district,  had  no  jurisdiction 
over  a  motion  to  reduce  an  allowance  of  ali- 
mony pendente  lite  in  the  district  where  he 
resided. 

3.  Where  the  district  judge  has  refused  a  mo- 
tion to  reduce  an  allowauce  of  alimony  pen- 
dente lite,  a  renewal  of  the  motion  should  not 
be  made  under  Code,  5  1291,  providing  that 
such  order  may  be  modified  or  vacated  at  any 
time,  unless  on  a  material  change  in  condition 
or  evidence,  showing  a  different  state  of  facts, 
and  accompanied  by  a  receipt  for  so  mudi  of 
the  sum  allowed  as  is  a  reasonably  fair  propor- 
tion of  the  allowance  in  accordance  with  the 
pecuniary  condition  of  the  defendant  as  alleged 
In  the  motion  to  reduce,  compared  with  his  pe- 
cuniary worth  as  found  by  the  judge  who  grant- 
ed the  first  order. 

Appeal  from  superior  court,  Alexander 
county;  Coundll,  Judge. 

Action  of  divorce  by  Jennette  G.  Moore 
against  Joseph  H.  Moore.  From  an  order 
granting  defendant's  motion  to  reduce  tbe 
allowance  of  alimony  pendente  lite,  plaintiff 
appeals.    Motion  dismissed. 

Long  &  Nicholson,  for  appellant  A.  C. 
Mcintosh,  for  appellee. 

CLARK,  J.  This  is  a  motion  for  alimony 
pendente  lite,  which  was  before  tbis  court 
130  N.  C.  333,  41  S.  E.  943.  When  the  de- 
cision was  certified  down,  tbe  defendant  mov- 
ed, on  July  10,  1902,  before  Judge  Starbuck, 
then  holding,  by  regular  rotation,  the  courts 
of  the  Thirteenth  Judicial  district,  in  which 
this  action  is  pending,  to  reduce  the  former 
allowance.  This  hhs  honor  refused,  render- 
ing the  Judgment  set  out  in  tbe  record. 
Thereupon,  on  July  26,  1902,  the  defendant 
renewed  the  motion  before  Judge  Councill, 
the  resident  Judge  of  the  Thirteenth  Judicial 
district,  but  at  that  time,  in  regular  rotation, 
assigned  to  duty  in  the  Fifteenth  Judicial  dis- 
trict, who  reduced  the  allowance  to  $3,000, 
and  tbe  plaintiff  appealed.  Her  first  excep- 
tion is  that  Judge  Councill  had  no  Jurisdic- 
tion. 

A  motion  for  Judgment  on  the  merits,  or  a 
motion  in  the  cause,  strictly  speakbig,  can 
be  heard  only  in  the  county  where  the  action 
is  pending;  but  a  motion  in  an  ancillary  pro- 
ceeding can  be  heard  anywhere  in  the  district 
and  this,  being  a  motion  of  tliat  nature,  could 
be  so  beard.  Moore  v.  Moore,  130  N.  O.  334, 
41  S.  B.  943,  and  cases  there  cited.  There  la 
no  defect  of  Jurisdiction  on  that  score,  as  tbe 
bearing  was  within  the  district  But  under 
our  rotating  system,  tbe  Judge  holding  by  ro- 
tation the  courts  of  a  district  has,  during  tlie 
six  months  he  is  assigned  thereto  (Laws  1901, 
G.  28,  §  4),  the  sole  JurisdicUon  tberefai  (State 
V.  Ray,  97  N.  C.  510,  1  S.  £.  876,  and  numer- 
ous cases  there  cited).  Just  as  the  resident 
Judge  had  when  there  was  no  rotation  (Bird- 
sey  V.  Harris,  68  N.  O.  92),  except  in  the  case* 
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otherwise  specially  provided  by  statute;  and 
those  exceptions  in  cItU  cases  are  restricted 
to  restraining  orders  and  injunctions  to  the 
hearing  (Code,  $$  335-337),  and  the  appoiut- 
ment  of  receirers  tCode,  S  379).  Habeas  cor- 
pus proceedings  are  an  exception,  also,  but 
that  is  a  prerogative  writ.  As  to  contempt 
proceedings,  they  are  criminal  in  their  nature, 
for  the  governor  can  relieve  from  the  Judg- 
ment by  virtue  of  the  pardoning  power. 
Herring  r.  Pugh,  126  N.  C,  at  page  802,  36 
S.  E.  287.  Judge  ClounciU  was,  by  virtue  of 
the  statute,  judge  at  the  time  this  motion  was 
heard,  of  the  Fifteenth  judicial  district;  and 
having  no  jurisdiction  in  the  Thirteenth  judl- 
-clal  district,  in  which  he  was  resident,  of  any 
motion  in  a  civil  action  (State  v.  Ray,  supra), 
other  tiion  motions  for  restraining  orders,  in- 
junctions to  the.  bearing,  and  for  appoint- 
ment of  receivers,  his  Judgment  herein  Ib 
therefore  void. 

The  plaintlfF  further  contends  that  Judge 
Starbuck's  order  of  July  12th  made  this  mat- 
ter of  reduction  of  the  alimony  res  judicata. 
It  is  true  that,  when  a  judge  of  the  superior 
court  has  rendered  an  erroneous  judgment, 
the  remedy  is  solely  by  appeal,  and  that  an- 
other judge  cannot  modify  or  hold  it  errone- 
ous. Henry  v.  HiUiard,  120  N.  C,  at  page 
487,  27  S.  E.  130.  Such  other  Judge  can  set 
aside  a  Judgment  at  any  time,  if  void  or  ir- 
regular, and  may  relieve  a  parly  from  a  Judg- 
ment, within  one  year  after  notice  of  the 
Judgment,  for  mistake.  Inadvertence,  surprise, 
or  excusable  neglect.  Code,  §  274.  Code,  t 
1291,  also  provides  that,  as  to  alimony  pen- 
dente lite,  "such  order  may  be  modified  or 
vacated  at  any  time."  In  Moore  v.  Moore, 
130  N.  C,  at  page  337,  41  S.  E.  943,  this  court 
expressed  the  opinion  that  the  allowance  was 
a  large  one,  but  held  that  it  was  "not  so 
gross  as  to  be  an  abuse  of  discretion";  and 
hence,  if  the  motion  for  a  modification  diould 
be  refused,  no  appeal  would  lie.  Certainly  it 
would  not  unless  an  entirely  new  state  of 
facts  were  developed  on  the  new  motion,  and 
found  by  the  judge,  which  would  render  such 
refusal  an  abuse  of  discretion.  Judge  Star- 
buck  heard  and  refused  the  motion  to  modify, 
July  11,  1902,  and  no  appeal  was  taken;  and 
the  order  of  Judge  Counclll  making  a  reduc- 
tion July  26,  1902,  was  void,  for  want  of  Ju- 
risdiction. We  will  not  say  that,  if  a  new 
state  of  facts  Is  presented  on  a  new  motion 
to  reduce  the  allowance,  the  Judge  holding 
the  courts  of  the  district  would  not  be  au- 
thorized to  consider  and  pass  upon  it  As 
no  api>eal  lies,  for  reasons  stated  supra,  such 
motion  will  not  cause  appreciable  delay,  and 
can  hardly  be  deemed  vexatious,  as  each 
Judge  holds  Jurisdiction  In  a  district  for  six 
months,  and  in  that  time  the  allowance  can 
be  collected  by  enforcement  of  the  judgment. 
Indeed,  the  motion  does  not  suspend  execu- 
tion of  the  Judgment.  That  is  suspended  only 
by  an  appeal,  when  an  appeal  lies  and  a 
proper  bond  is  given.  The  granting  of  all- 
uiony  pendente  lite  is  given  by  statute  for 


the  very  purpose  that  the  wife  may  have  im- 
mediate support,  and  be  able  to  maintain  her 
action.  It  is  a  matter  of  urgency.  There- 
fore, to  avoid  delay  by  appeal,  the  amount  is 
left  to  the  discretion  of  the  judge,  and  his 
action  cannot  be  reviewed  unless  in  a  clear 
case  of  abuse  of  discretion.  This  imposes  on 
the  Judges  of  the  superior  courts  the  duty  of 
being  moderate  in  their  allowances  of  ali- 
mony, because  the  fact  whether  the  wife  has 
a  good  cause  of  action  has  yet  to  be  passed 
upon  by  a  Jury.  On  the  other  hand,  an 
appeal,  except  in  a  clear  case  of  abuse  of 
discretion,  is  not  allowable,  and  the  plaln- 
tlfT  should  not  be  vexed  nor  delayed  of  the 
support  the  statute  and  the  Judgment  give 
her  by  successive  motions  for  reduction.  Un- 
less there  Is  a  material  change  In  condition, 
or  evidence  showing  a  dlfTerent  state  of  facts, 
no  motion  for  a  reduction  should  be  made; 
and  even  then  it  should  be  peremptorily  dis- 
missed, unless  accompanied  by  a  receipt  for 
so  much  of  the  sum  allowed  as  is  reasonably 
a  fair  proportion  of  the  allowance,  in  accord- 
ance with  the  pecuniary  condition  of  the  de- 
fendant, as  alleged  in  the  motion  to  reduce, 
compared  with  his  pecuniary  worth,  as  found 
by  the  judge  who  granted  the  first  order. 

As  there  was  no  appeal  from  Judge  Star- 
buck's  order  on  July  12,  1902,  refusing  a  re- 
duction, and  we  cannot  consider  the  findings 
of  fact  on  Judge  CounciU's  order  granting  a 
reduction  on  July  26, 1902,  since  he  was  with- 
out Jurisdiction,  we  cannot  say  that  there 
are  not  facts  which  may  not  now  authorize  a 
renewed  motion,  before  a  proper  judge;  but 
such  reiterated  motions  are  not  seemly,  and 
may  be  easily  vexatious  and  oppressive. 
The  Judge  should  not  entertain  or  consider 
another  motion  unless  accompanied  by  a  re- 
ceipt for  the  payment  of  whatever  part  of  the 
allowance  already  made  as  Justice  to  the 
plaintiff  and  her  necessities  require,  aa  above 
stated. 

Motion  dismissed. 


WESTFELDT  et  al.  v.  ADAMS. 

(Supreme  Court  of  North  Carolina.     Not.  26, 

1902.) 

ACTION  FOR  POSSESSION— BQUTTABLB  TITLB— 
PLEADING— NECESSITY— ASSIGNEE'S  DEED  — 
SEAL  —  NECESSITY  —  PROBATE  —  SURVEY  — 
BOUNDARIES— EVIDENCBl— DECLARATIONS  OP 
DECEASED  PERSON— REPUTATION. 

1.  An  action  at  law  may  be  brought  to  recov- 
er possession  of  land  under  an  equitable  title, 
though  the  equity  is  not  stated  iu  the  complaint, 
where  it  is  of  such  a  character  that  the  court, 
on  record  evidence  iutroduced  at  the  trial, 
would  have  corrected  the  defects  in  an  ex  parte 
proceeding. 

2.  A  deed  of  an  assignee  of  a  bankrupt  is 
sufficient  to  pass  title  to  the  purchaser  of  prop- 
erty sold  by  such  assignee,  though  the  deed  was 
not  sealed. 

3.  Where  at  the  date  of  the  execution  of  a 
deed  by  the  assignee  of  a  bankrupt  to  a  pur- 
chaser of  the  baukrapt's  property,  and  the  date 
the  deed  was  registered,  the  law   did  uot  re- 

T 1.  See  EjwtaMiit.  voL  IT,  Cent.  OI*.  i  170. 
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quire  the  probate  of  the  deed  to  be  accompanied 
by  a  seal  of  the  probate  officer,  the  deed  was 
Talid  withoat  such  seal. 

4.  Where  a  deceased  person  declared  to  a 
witness  that  a  certain  tree  marked  the  be^n- 
nlng  comer  of  a  tract  of  land,  and  at  the  time 
of  the  declaration  the  parties  were  not  at  or 
near  snch  boundary,  but  other  witnesses  there- 
after found  the  corner  and  identified  the  tree, 
the  witness  was  entitled  to  testify  to  the  dec- 
laration by  such  deceased  person,  on  an  issue  as 
to  the  proper  boundaries  of  the  land. 

5.  Where  laud  was  entered  in  1860,  surveyed 
In  1877,  and  in  1SS6  a  surveyor  and  the  entry 
taker  were  unable  to  make  a  starting  point  in  a 
resurvey  without  the  assistance  of  the  surveyor 
who  hnd  made  the  previous  survey,  evidence  of 
witnesses  in  an  action  in  1891  that  by  general 
reputation  a  chestnut  tree  was  the  beginning 
corner,  but  that  they  had  never  heard  that  the 
tree  was  the  beginning  corner  until  after  1886, 
was  inadmissible,  since  it  was  not  shown  to 
have  attached  before  the  beginning  of  the  con- 
troversy. 

Appeal  from  superior  court,  Swain  county; 
Geo.  A.  Jones,  Judge. 

Action  by  G.  R.  Westfeldt  and  others 
against  W.  S.  Adams  to  recover  possession 
of  land.  From  a  Judgment  in  t&Yor  of  plain- 
tiffs, defendant  appeals.     Reversed. 

Merrlmon  &  Merrlmon,  Shepherd  &  Shep- 
herd, and  Joseph  J.  Hooker,  for  appellant. 
F.  A.  Sondley  and  Julius  0.  Martin,  for  ap- 
pellees. 

MOXTGOMJERY,  J.  Four  questions  of  Im- 
portance are  Involved  In  the  case  on  appeal: 
First,  the  propriety  of  an  action  to  recover 
possession  of  land  where  the  title  Is  an  equi- 
table one,  the  equity  not  being  stated  in  the 
complaint;  second,  the  legal  effect  of  a  con- 
veyance for  land,  not  being  under  seal,  when 
Introduced  as  a  link  In  the  chain  of  title; 
thii-d,  the  rule  concerning  hearsay  evidence, 
as  applicable  to  boundary;  and,  fourth,  the 
rule  In  reference  to  general  reputation  as  to 
boundary. 

It  seems  to  be  settled  by  the  decisions  of 
our  court  that  a  plaintiff  may  recover  in  eject- 
ment upon  an  equitable  title.  Taylor  t.  Eat- 
man,  92  X.  a  601;  Condry  v.  Cheshire,  88 
X.  C.  375;  Geer  v.  Geer,  109  X.  C.  679,  14 
S.  E.  297.  In  eases,  however,  where  It  is 
accessary  to  establish  equitable  ownership 
by  extrinsic  testimony,  then  the  facts  and 
circumstances  should  be  particularly  set  out 
in  the  complaint.  Under  the  former  system, 
In  cases  where  it  became  necessary  to  re- 
sort to  the  court  of  equity  to  recover  pos- 
session of  land,  all  the  facts  necessary  to  es- 
tablish the  equity  and  to  warrant  equitable 
Interference  were  required  to  he  set  out  in 
the  bin.  And  under  the  present  practice, 
in  conformity  to  the  old  practice,  they  must 
be  particularly  set  forth  in  the  complaint. 
But  where  the  naked  legal  title  is  outstand- 
ing in  another,  or  where,  upon  the  face  of 
record  evidence  introduced  on  the  trial,  a 
court  of  competent  Jurisdiction  would,  in  an 
ex  parte  proceeding,  and  as  a  matter  of 
course,  order  the  correction  of  a  mere  formal 
defect  in  a  deed,  for  Instance,  it  Is  not  neces- 


sary to  set  forth  Uie  particular  facts  con- 
stituting the  equity  in  the  pleadings.  Geer 
T.  Geer,  supra.  And  that  view  Is  not  Incon- 
sistent with  Patterson  v.  Galliher,  122  N.  C. 
611,  29  S.  E.  773,  and  the  cases  there  cited. 
Of  course,  the  same  rule  would  apply  In  cas- 
es where  the  defendant  was  defending  bis 
possession. 

In  respect  to  the  second  question,— the  le- 
gal effect  of  deeds  not  under  seal,— of  course, 
the  general  rule  is  that  they  convey  noth- 
ing, and  are  void.  Land  can  only  be  con- 
veyed by  deed,  and  a  deed  Is  an  instrument 
of  writing,  signed,  sealed,  and  deliveretl. 
But  there  Is  an  exception  to  the  rule,  or  at 
least  one  Instance  in  which  the  lack  of  a  seal 
may  lt>e  dispensed  with,  under  a  decision  of 
tlilB  court,— a  decision  which  meets  our 
hearty  approval.  (Jeer  v.  Geer,  supra.  There 
the  deed  was  without  s^al.  On  the  trial  the 
plaintiff  Introduced  evidence  In  the  nature 
of  a  record  of  the  superior  court  concerning 
a  sale  of  land  fw  partition.  The  clerk  of  the 
court,  who  was  appointed  to  sell  the  laiid 
and  convey  the  same  to  the  purchaser,  omit- 
ted to  put  a  seal  at  the  end  of  his  name; 
and  the  court  held  that  "where  upon  the  face 
of  the  record  evidence,  like  that  before  us, 
the  court  would  In  a  direct  proceeding,  as  a 
matter  of  course,  order  the  correction  of  a 
mere  formal  defect  in  the  execution  of  its 
decree.  It  Is  unnecessary,  though  perhaps  the 
better  practice,  to  set  forth  the  facts  in  the 
proceeding."  In  the  case  before  us  there  ap- 
peared no  seal  to  the  deed  which  formed  a 
main  link  in  the  chain  of  the  plaintiffs  title, 
and  In  his  complaint  there  were  no  equities 
set  out  The  plaintiff,  however,  Introduced 
in  evidence  the  full  record  of  the  bankruptcy 
proceedings  on  the  petition  of  E.  H.  Cun- 
ningham, filed  on  the  26th  day  of  May,  1868. 
That  record  showed  the  appointment  by  the 
proper  authority  of  F.  S.  H.  Reynolds,  of 
Buncombe  county,  as  assignee  of  the  bank- 
rupt; and  the  deed  in  question,  in  which  was 
conveyed  the  land  in  dispute,  was  executed 
by  Reynolds,  the  assignee,  to  George  West- 
feldt, the  plaintiff.  We  are  of  the  opinion 
that  the  same  rule  ought  to  be  applied  here 
that  was  applied  in  Geer  v.  Geer,  supra.  Cer- 
tainly the  United  States  district  court, 
through  which  the  administration  of  the 
bankrupt  law  of  1867  was  conducted,  would 
upon  the  inspection  of  the  records  Introduced 
In  this  case  as  evidence,  upon  motion,  order 
a  commissioner  appointed  by  the  court  to  ex- 
ecute a  deed  with  a  seal;  the  defect  in  the 
original  being  merely  technical  and  formal. 
Under  the  circumstances  of  the  case,  we 
think  there  was  no  error  in  the  ruling  of  his 
honor  that  the  deed  was  sufficient  to  pass 
title. 

Probate  of  the  deed  was  had  In  Buncombe 
county,  and  the  land  was  situated  at  that 
time  in  the  county  of  Macon,  and  afterwards 
embraced  In  the  territory  of  the  new  coun- 
ty of  Swain,  formed  In  1871.  Pub.  Lawii. 
1870-71,  c.  &i.    The  officer  who  took  the  pro- 
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bate  In  Buncombe  county  did  not  attach  bis 
seal  to  the  certificate,  and,  when  the  registry 
of  Swain  coanty  was  Introduced  by  the  plain- 
tiff, the  defendant  objected  because  the  cer- 
tificate of  the  probate  ofQcer  of  Buncombe 
county  was  not  made  under  that  officer's  seal. 
The  probate  was  dated  May  1,  1868,  and  was 
registered  In  Swain  county  on  September 
16,  1881.  At  neither  date  did  the  laws  re- 
quire the  certificate  to  be  accompanied  by 
the  seal  of  the  probate  officer.  Acts  1868-38, 
c.  64;  Battle's  Kevlsal,  c.  86,  {  5;  Holmes 
V.  Marshall,  72   X.  C.  37. 

The  third  and  fourth  questions  for  cmisld- 
eration  can  be  discussed  together:  The  be- 
ginning comer  of  the  tract  of  land  claimed  by 
the  plaintiff  was  the  chief  matter  In  dispute. 
In  Dobson  v.  Flnley,  53  N.  O.  495,  in  the  dis- 
cussion of  the  admissibility  of  evidence  by 
general  reputation  and  of  hearsay,  Chief  Jus- 
tice Pearson,  for  the  court,  said:  "It  Is  set- 
tled law  that  both  kinds  of  evidence  are 
competent  evidence  of  private  boundary  In 
this  state."  In  the  latter,  to  wit,  hearsay 
evidence.  It  Is  necessary,  as  a  preliminary 
to  its  admissibility,  to  prove  that  the  person 
whose  statement  it  is  proposed  to  offer  in 
evidence  is  dead,— not  on  the  ground  that  the 
fact  of  his  being  dead  g:Ives  any  additional 
force  to  the  credibility  of  bis  statement,  but 
on  the  ground  that  It  he  be  alive  he  should 
be  produced  as  a  witness,— whereas  it  is  man- 
ifest that  hi  respect  to  evidence  by  reputa- 
tion this  preliminary  evidence  cannot  arise. 
Shaffer  v.  Gaynor,  117  N.  O.  15,  23  S.  E.  154. 
In  the  case  before  us  his  honor  admitted  the 
testimony  of  two  witnesses  (Cable  and 
Francks)  as  to  the  beginning  comer  of  the 
plaintiff's  land,  who  got  their  Information 
from  persons  deceased;  the  witness  not  hav- 
ing been  at  the  time  of  receiving  his  informa- 
tion at  or  near  the  boundary  beginning,  but 
25  or  30  miles  away;  that  Is,  that  the  corner 
or  the  beginning  was  not  pointed  out  to  the 
-witness  by  the  deceased  person.  Those  par- 
ticular witnesses  had  never  afterwards  ac- 
tually Identified  the  boundary  as  fitting  the 
description  given  by  the  deceased  declarant 
Other  witnesses,  however,  testified  that  they 
found  a  tree  at  the  alleged  beginning  comer, 
answering  the  description  given  by  the  de- 
ceased to  the  first  witnesses.  If  the  beginning 
comer  had  not  been  afterwards  identified, 
then  the  testimony  of  Cable  and  Francks 
-would  have  been  inadmissible.  Because  It 
was  afterwards  found,  we  think  It  was  com- 
petent. In  Scoggin  V.  Dalrymple,  52  N.  0. 
46,  the  court  said:  "The  precise  point  and 
the  only  one  presented  In  the  bill  of  excep- 
tions Is  whether  the  declaration  of  a  deceased 
person  Is  admissible  to  establish  a  comer 
tree  which  Is  not  In  view  at  the  time  of  the 
'  declaration,  bat  the  position  of  which  is  de- 
scribed by  the  declarant  so  that  it  is  found 
by  a  witness."  (Italics  the  writer's.)  The 
testimony  was  held  to  be  admissible.  "The 
bearsay  becomes  definite  by  the  aid  of  the 
■witness  who,  following  the  direction  given. 


finds  the  tree;  and  while  it  might  be  consid- 
ered as  of  doubtful  admissibility,  disconnect- 
ed from  the  evidence  of  the  living  witness, 
yet,  aided  by  that,  it  seems  to  us  clearly 
competent.  We  do  not  wish  to  be  understood 
as  laying  down  a  rale  that  declarations  of 
deceased  persons  as  to  corner  or  line  trees 
not  In  view  would  be  Incompetent  That 
might  depend  upon  whether  their  positions 
were  so  defined  by  the  declarant  as  to  make 
It  practicable  to  identify  them  or  prove  their 
location  to  the  satisfaction  of  the  court  and 
Jury.  The  point  before  us  is  whether  the 
hearsay  evidence  offered,  connected  with  the 
other  testimony  giving  It  definlteness,  was 
properly  left  to  the  Jury;  and  that  only  we 
undertake  to  decide.  The  force  of  the  proof 
would,  of  course,  depend  upon  the  identifica- 
tion of  the  tree  found  with  the  tree  meant 
by  the  deceased,  which  was  properly  sub- 
mitted as  a  matter  of  fact  we  suppose,  to 
the  Jury."  We  think  that  the  testimony  was 
competent,  although  the  witness  to  whom 
the  declarant  made  his  statement  was  not 
the  witness  who  afterwards  Identified  the 
boundary.  It  Is  not  so  much  which  witness 
afterwards  found  the  comer,  as  it  is  the  de- 
scription which  the  declarant  gave  of  the 
comer  which  enabled  It  to  be  found. 

His  honor  allowed  two  witnesses  to  testify 
that  by  general  reputation,  the  chestnut  tree 
claimed  by  the  plaintiff  was  the  beginning 
comer.  They  said  they  bad  never  heard  any- 
thing about  that  tree  being  the  beginning 
comer  until  after  the  year  1886.  The  land 
was  entered  and  surveyed  in  1860,  and  this 
action  was  commenced  in  1881.  We  are  of 
opinion  that  the  evidence  of  the  witnesses 
on  general  reputation  ought  not  to  have  been 
received,  for  two  reasons:  First  It  was  too 
recent;  and,  second,  it  had  not  attached  ante 
litem  motam.  There  were  only  about  five 
years  elapsing  between  the  time  when  West- 
feldt  went  to  the  corner,  which  he  claimed 
as  the  beginning  corner  of  his  land,  with 
the  entry  taker  of  the  county,  and  a  sur- 
veyor to  identify  and  ascertain  the  begin- 
ning corner,  and  the  commencement  of  this 
action.  Surely,  that  was  too  short  a  time 
In  which  traditionary  or  general  reputation 
evidence  could  be  said  to  attach.  Deaver 
v.  Jones,  119  N.  C.  598,  26  S.  E.  156.  Tradi- 
tion and  general  reputation,  in  common  sense 
and  in  law,  must  mean  that  which  Is  de- 
rived from  the  declarations  of  those  who 
lived  or  were  living  at  a  time,  if  not  ancient, 
at  least  comparatively  remote.  It  is  clear 
from  reading  the  whole  evidence  that  the 
plaintiff  did  not  know  In  1886  where  his  lines 
were.  As  we  have  said,  the  land  was  en- 
tered and  surveyed  In  1860.  It  was  then 
surveyed  again  In  1877  by  the  deceased  sur- 
veyor, McDowell.  It  was  surveyed  again  in 
1886,  at  which  time  Westfeldt  a  surveyor, 
and  the  entry  taker  were  unable  to  make 
a  starting  point  in  the  survey,  until  they 
had  sent  back  and  got  McDowell,  who  had 
made  the  survey  in  1877,  to  Join  them.  It 
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was  again  surveyed  In  1891.  Surely,  then, 
a  surrey  made  by  the  plaintiff  in  1886,  in 
which  he  settled  his  own  beginning  point, 
under  all  the  circumstances  shown  In  the 
evidence,  ought  not  to  be  allowed  to  fix  by 
reputation  the  boundaries  of  his  land.  The 
ground  on  which  such  evidence  Is  admitted 
at  all  la  that  "the  declarations  are  the  natural 
effusions  of  a  party  who  must  luiow  the 
truth,  and  who  speaks  upon  an  occasion  when 
his  mind  stands  in  an  even  position,  without 
any  temptation  to  exceed  or  fall  short  of  the 
truth."  There  cannot  be  entire  Indifference 
in  a  community  about  matters  over  which 
there  is  a  controversy,  for,  as  a  rule,  in  dis- 
putes, men  take  one  side  or  the  other,  and, 
if  they  desire  to  be  entirely  impartial,  they 
may  not  see  facts  through  a  true  medium. 
In  the  first  volume  of  Oreenleaf  on  Evidence, 
at  section  132,  the  author  writes  on  this  sub- 
ject: "To  avoid,  therefore,  mischiefs  which 
would  otherwise  result,  all  ex  parte  declara- 
tions, even  though  made  upon  oath,  referring 
to  a  date  subsequent  to  the  beginning  of  the 
controversy,  are  rejected.  This  rule  of  evi- 
dence was  familiar  in  the  Roman  law;  but 
the  term  'lis  mota'  was  there  applied  strictly 
to  the  commencement  of  the  action,  and  was 
not  referred  to  an  earlier  period  of  a  con- 
troversy. But  In  our  law  the  term  'lis  mota' 
Is  taken  in  the  classical  and  larger  sense  of 
'controversy,'  and  by  'lis  mota'  is  understood 
the  commencement  of  the  controversy,  and 
not  the  commencement  of  the  suit"  For 
the  error  in  the  admission  of  the  evidence  on 
general  reputation  there  must  be  a  new  triaL 

In  the  discussion  of  the  case  we  have  felt 
called  upon  to  consider  the  other  questions  In- 
volved in  the  case  on  appeal,  feeling  certain 
that  they  would  be  raised  again  in  the  conrse 
of  the  next  trial,  and  that  counsel  may  know 
our  views  on  them. 

New  trial. 


STATE  V.  WISB>IAN. 

ffiapreme  Court  of  North  Carolina.     Nov.  26, 

1002.) 

JUSTICES  OF  THB  PBACB  —  JtJRISDICTIOK  — 
CRIMINAL  ACTION  —  AMOUNT  OP  FINE  —  SU- 
PERIOR COURT— APPELLATE  JURISDICTION. 

1.  Const,  art.  4,  (  27,  limits  the  criminal  ju- 
risdiction of  justices  of  the  peace  to  cases 
where  the  fine  caiinot  exceed  $50.  Acts  1901,  c. 
182.  i  2,  provides  that  the  fine  for  permitting 
stoclc  to  run  at  large  may  reach  the  sum  of 
$l0  per  head.  In  an  action  thereunder  before  a 
justice  defendant  was  fined  only  $16,  though 
the  fine  mieht  have  exceeded  the  constitntional 
limit.  Beld,  that  the  justice  bad  no  jurisdic- 
tion. 

2.  Where  a  justice  of  the  peace  had  no  ju- 
risdiction of  a  criminal  case  tried  before  hfm, 
owing  to  the  amount  involved,  the  superior 
court  could  acquire  no  jurisdiction  on  appeal. 

Appeal  from  superior  court,  Mitchell  coun- 
ty; Starbuck,  Judge. 

A  criminal  action  against  S.  Wiseman  for 
permitting  stock  to  run  at  large  was  dis- 

Y 1  Sm  Criminal  Law.  vol.  U,  Cent  Die.  i  STB. 


missed  by  the  court,  and  the  state  appeala. 
Affirmed. 

The  following  is  the  agreed  statement  of 
facts  on  appeal: 

Since  the  trial  In  the  superior  court  the 
warrant  and  judgment  of  the  justice  of  the 
peace  have  been  misplaced,  and  cannot  be 
found.  The  warrant  upon  which  the  defend- 
ant was  arrested  and  tried  was  drawn  In 
due  form,  under  section  "one,"  chapter  182, 
of  Acts  of  1901,  and  charged  that  defendant 
did  on  May  1,  1902,  willfully  and  intention- 
ally allow  about  10  head  of  hogs  to  run  at 
large  ofT  his  premises  in  Mitchell  county,  N. 
C.  The  words  In  quotation  are  the  exact 
words  set  out  in  the  warrant  The  body  of 
the  judgment  rendered  by  the  justice  of  the 
peace,  and  which  was  indorsed  on  the  war- 
rant was  in  words  and  figures  as  follows: 
"Defendant  found  guilty.  Fined,  for  8  hogs, 
at  $2  per  head,  $16.00.  Costs,  $2.50."  The 
evidence  in  the  superior  court  shows  that  the 
defendant  in  the  month  of  May,  1902,  allow- 
ed 8  hogs  to  run  at  large  at  the  same  time; 
the  hogs  being  In  one  drove  or  gang.  Tbe 
court  upon  motion,  arrested  the  judgment 
and  dismissed  the  action  for  want  of  juris- 
diction, inasmuch  as  the  maximum  fine  for 
tbe  offense  charged,  and  for  which  defendant 
was  convicted,  was,  according  to  section  2  of 
said  chapter,  more  than  $50.  The  solicitor 
excepted  and  appealed. 

The  Attorney  General,  for  the  State. 

FURCHES,  C.  J.  This  is  a  criminal  ac- 
tion commenced  before  a  justice  of  the  t>eace 
under  chapter  182,  Acts  1901.  The  warrant  i 
charges  that  the  defendant  allowed  10  hogs  ! 
to  run  at  large  off  his  premises,  in  violation 
of  the  provisions  of  the  first  section  of  said 
act  And  the  second  section  thereof  is  in  the 
following  language:  "That  any  person  or 
persons  violating  the  provisions  of  section  1 
of  this  act  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  less 
than  two  dollars  nor  more  than  ten  dollars 
for  each  and  every  offense,  for  each  head  of 
stock  so  allowed  to  run  at  large."  The  de- 
fendant was  found  guilty  in  the  justice's 
court  of  allowing  eight  head  of  hogs  to  run 
at  large  off  his  premises  in  violation  of  said 
act  and  was  fined  $2  for  each  hog.  makhig 
$16.  The  defendant  appealed  from  tliis  judg- 
ment to  the  superior  court  where  he  was 
again  tried  upon  tbe  same  warrant  and  was 
again  found  guilty.  But  the  court  arrested 
the  judgment  and  dismissed  the  action  for 
want  of  jurisdiction,  and  the  state  appealed. 

This  statute  makes  a  violation  of  section  I 
a  misdemeanor,  and  does  not  prescribe  an; 
punisliment  except  as  to  each  hog.  But  ar 
tide  4,  i  27,  of  the  constitution,  fixes  the  Ju- 
risdiction of  Justices  of  the  peace,  and  limitii 
it  in  criminal  matters  to  cases  in  which  the 
fine  cannot  exceed  $50,  or  the  Imprisonment 
30  days.  And  under  this  statute  the  fine  is 
Ihnited  to  $10  for  each  hog.    "The  fine  shaU 


Digitized  by  VjOOQIC 


N.a) 


J.  A.  FAT  ft  EAGAN  CO.  t.  CAUSEY. 


827 


not  exceed  ten  dollars  for  eacb  hog  so  al- 
lowed to  run  at  large."  And  although  he 
-was  only  fined  two  dollars  a  hog,  or  $16  for 
the  eight,  he  might  have  been  fined  as  much 
as  $80;  tbia  being  $30  In  excess  of  his  ju- 
risdiction. It  is  therefore  plain  to  see  that 
the  Justice  of  the  peace  did  mot  have  Juris- 
diction. 

But  the  state  contends  that  the  superior 
court  had  jurisdiction  of  the  offense,  and,  the 
case  having  been  carried  to  that  court  by 
appeal,  that  gave  the  superior  court  juris- 
diction of  this  offense,  and  It  should  have 
proceeded  to  judgment  This  would  have 
been  so  If  there  had  been  a  bill  sent  in  that 
court,  and  found  "A  true  bill,"  as  in  State 
▼.  Neal,  120  N.  C.  613,  27  a  B.  81,  S8  Am. 
St  Rep.  810.  The  Jurisdiction  of  the  supe- 
Tlor  court  would  then  have  arisen  upon  the 
bill  of  Indictment,  and  not  by  virtue  of  the 
warrant  of  the  Justice  of  the  peace.  The 
JoBtice  of  the  peace  had  no  jurisdiction. 
The  warrant  Itself  showed  that,  and  ousted 
him  of  Jurisdiction;  and,  as  It  gave  him 
none,  it  could  give  the  superior  court  none. 
While  the  superior  court  has  Jurisdiction  of 
such  violations  of  the  criminal  law  as  that 
charged  against  the  defendant,  it  had  no  Ju- 
risdiction over  the  defendant  until  he  was 
properly  before  the  court,  upon  a  bill  found, 
or  by  appeal  from  a  justice  of  the  peace, 
who  had  Jurisdiction  to  try  and  punish  the 
defendant  In  cases  where  bills  are  found  In 
the  superior  court  its  Jurisdiction  is  original. 
But  In  cases  of  appeal  from  Justices  of  the 
peace,  its  jurisdiction  is  derivative,  and  it 
has  no  more  or  greater  Jurisdiction  than  the 
Justice  of  the  peace  had;  and,  if  the  Justice 
had  none,  the  superior  court  had  none.  It 
was  in  fact  trying  the  defendant  on  a  piece 
of  paper  containing  a  charge  against  him  for 
Yioiatlng  the  criminal  law  of  the  state,  but 
without  its  being  authorized  by  a  grand  Ju- 
ry or  a  Justice  of  the  peace  having  Jurisdic- 
tion of  the  offense,  and  therefore  not  au- 
thorized to  prefer  the  charge  or  to  try  the 
case,  and  the  appeal  conferred  no  jurisdic- 
tion on  the  superior  court 

We  see  no  error,  and  the  Judgment  is  af- 
firmed. 


J.  A.  FAT  ft  EAGAN  00.  v.  OAUSBY  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  25, 
1902.) 

PRINCIPAI.  AND  AOKNT— AGENT'S  AUTHORITY 
—PAYMENT— EVIDENCE— SUFPICIBNCY. 

1.  An  agreemeut  by  an  agent  selling  machin- 
ery that  paymeut  might  be  made  in  lumber  was 
not  binding  on  the  principal,  where  not  ratified. 

2.  In  an  action  on  notes,  evidence  examined, 
and  held  not  to  support  the  defense  of  payment 
iu  goods,  under  an  alleged  agreement  with 
plaintiff's  agent 

Appeal  from  superior  court,  Guilford  coun- 
ty;  Sliaw,  Judge. 

Action  by  the  J.  A.  Fay  ft  Eagan  Company 
against  H.  C.  Causey  and  others.    From  a 


Judgment  for  defendants,  plalntlfr  appeals. 
Reversed. 

L.  M.  Scott,  for  appellant  J.  A.  Barringer, 
for  appellees. 

MONTGOMERY,  J.  The  executlMi  of  the 
two  notes  sued  on  was  admitted,  and  pay- 
ment was  set  up  as  a  defense  in  the  answer. 
On  the  trial  the  defendants  undertook  to 
prove  that  payment  was  made  in  lumber. 
The  sale  of  the  machinery  for  which  the  notes 
were  given  in  part  was  made  by  J.  H.  Bur- 
gess, an  agent  The  defendant  Causey  was 
examined  as  a  witness  in  his  own  behalf,  and 
testified  that  he  and  the  agent  agreed  that 
a  part  of  the  purchase  money  (without  stat- 
ing how  much)  might  be  paid  in  lumber,  and 
that  about  that  time  a  lot  of  lumber  was 
shipped  to  Burgess.  That  was  an  agreement 
not  binding  on  the  principal,  unless  It  was 
authorized  by  the  principal;  and  there  was 
no  evidence  tending  to  show  that  such  au- 
thority had  been  given,  or  that  it  had  been 
ratified.  The  witness  said  that  at  the  time 
Burgess  received  the  lumber  he  said  nothing 
about  being  agent  Neither  was  there  any 
evidence  that  any  lumber  was  ever  paid  as 
a  credit  on  the  notes  which  are  the  subject 
of  this  action.  Burgess  did  testify  that  he 
was  authorized  to  receive  payment  of  the 
notes  in  lumber,  but  not  to  sell  In  the  first 
place  for  lumber;  but  nowhere  does  he  say 
that  he  received  anything— lumber  or  mon- 
ey— on  these  particular  notes.  He  said  that 
after  he  had  recrived  the  lumber  he  "account- 
ed to  Mr.  Causey  for  it,  and  paid  off  one  or 
two  of  his  notes,  and  gave  them.  I  account- 
ed to  the  company  so  as  to  get  these  papers 
turned  over.  I  received  the  lumb»'  on  this 
account  for  Eagan  &  Co.  I  got  the  lumber 
as  far  back  as  1892."  So  it  is  clear  from 
this  witness'  testimony  that  such  of  the  notes 
given  for  the  machinery  (there  were  three), 
and  which  had  been  paid  in  lumber,  were 
turned  over  to  Causey  by  Burgess;  and  as 
the  notes  (two)  sued  on  were  never  In  the 
hands  of  the  defendant,  but  In  the  plaintiff's 
possession,  the  payment  of  them  was  not  the 
matter  about  wlilch  the  witness  was  testify- 
ing. The  letters  of  the  defendants,  too,  sup- 
port the  witness  Burgess  on  that  point 

On  the  14th  December,  1892,  several  weeks 
after  the  lumber  had  been  delivered  to  Bur- 
gess, the  defendant  Wall  wrote  to  the  com- 
pany, asking  how  much  was  due  on  the 
notes,  and  was  Informed  that  there  were 
three  notes  unpaid,— two  of  $100  each,  and 
one  of  $76.  In  reply  to  the  letter  containing 
that  information.  Wall  wrote  that  there  had 
been  some  trouble  about  some  knives  belong- 
ing to  the  machinery  not  having  been  deliv- 
ered, but  that,  if  the  company  would  deduct 
$25  for  the  knives,  there  would  be  no  more 
trouble  about  the  accounts.  But  a  series 
of  letters  from  the  company  to  the  defend- 
ants, of  dates  May  26,  1893,  June  30,  1893, 
and  July  5,  July  8,  and  July  21,  189S.  are 
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sent  to  fhe  defendants,  making  demands  for 
tbe  payment  of  the  three  notes.  These  let- 
ters also  sho>w  that  tbe  defendants  were 
claiming  payment  In  Inmber  to  Burgess.  On 
August  3d  following,  the  defendants  sent  to 
tbe  plaintiffs  a  check  for  $103.83,  and  asked 
that  the  same  be  placed  to  their  credit  on  tbe 
machine  bought  from  Burgess;  and  on  Sep- 
tember 15th  following,  they  sent  $11.00,  wltb 
the  request  to  place  tbe  same  on  tbe  machine 
bought  from  Burgess.  The  testimony  of  tbe 
defendants,  tbe  correspondence  between 
tbem  and  the  plaintiffs,  and  the  testimony  of 
Burgess,  all  taken  together,  explain  tbe  whole 
transaction,  and  sbow  that  there  Is  no  evl- 
doice  that  any  payment  was  ever  made  on 
tbe  two  notes  sued  on,  except  tbe  credit  of 
lll.eo  on  the  1100  note,  either  in  lumbw  or 
in  money.  The  first  instruction  asked  by 
tbe  plaintiffs  ought,  therefore^  to  bave  )>eeD 
given. 
Error. 


TOTNER  et  aL  t.  SU60  et  al. 

(Supreme  Court  of  North  Carolina.     Nor.  25, 

1902.) 

DEED  IN  TRUST— RESBRVATION  07  HOME- 
STEAD RIGHTS  —  PROPERTY  CONVBVED  — 
MORTOAGE  ON  WIFE'S  LAND— PAYMENT  BY 
HUSBAND— RIGHTS  07  PARTIES. 

1.  The  mere  fact  that  a  husband  who  had 
united  In  a  mortgage  of  certain  land,  the  legal 
title  of  which  was  held  by  his  wife,  subse- 
quently paid  off  the  entire  indebtedness  himself, 
his  wife  paying  no  part  thereof,  gave  him  and 
his  heirs  no  right  to  the  land  as  against  the 
wife.     Per  Douglas,  J.,  and  Furches,  C.  J. 

2.  A  deed  of  land  in  trust,  "subject  to  and  re- 
serving, however,  his  (the  grantor's}  homestead 
rights  therein,"  etc.,  passed  the  entire  land,  ex- 
cept $1,(K)0  worth  thereof.  Per  Douglas  and 
Cook,  J.T. 

3.  A  deed  of  land  in  trust,  "subject  to  and 
reserving,  however^  his  [tbe  grantor's]  home- 
stead rights  therein,"  etc.,  passed  the  entire 
land,  subject  only  to  "a  determinable  exemp- 
tion from  the  payment  of  the  homesteaders 
debts";  and,  upon  the  determination  of  that 
exemption  by  the  latter's  death,  there  was 
nothing  left  for  his  heirs  at  law.  Per  Clark 
and  Montgomery,  JJ. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  J.  H.  Joyner  and  others  against 
Mary  A.  Sugg  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Reversed. 

Skinner  &  Whedbee,  for  appellants.  Jar- 
vis  &  Blow  and  Connor  &  Son,  for  appellees. 

DOUOLAS,  J.  Blaney  Joyner  In  1893  ex- 
ecuted a  deed  of  trust  to  Allen  Warren  to 
secure  creditors,  In  which  was  Included  the 
land  in  controversy,  which  was  conveyed 
"subject  to  and  reserving,  however,  bis  [Bla- 
ney Joyner's]  homestead  rights  therein  as 
secured  by  the  laws  of  North  Carolina." 
After  due  advertisement  according  to  the 
terms  of  the  trust,  tbe  land  was  sold  "sub- 
ject to  the  reserved  homestead  right  of  Bla- 
ney Joyner,"  and  w^aa  bought  by  K.  L.  Da- 
Tis,  Tritb  whom  Blaney  Joyner  bad  arran- 


ged that  It  should  be  bought  for  his  benefit; 
and  tbe  deed  thereof  was  made  by  Alien 
Warren,  trustee,  to  said  Oavla,  "sabject  to 
tbe  homestead  right  of  Blaney  Joyner,"  and 
coupled  with  a  parol  trust  to  convey  tbe 
same  to  whomsoever  Blaney  Joyner  might 
direct,  and  by  direction  of  Blaney  Joyner 
said  Davis  did  convey  the  land,  "subject  to 
said  Blaney  Joyner's  homestead  right."  to 
his  "Wife,  J.  A.  B.  Joyner.  Blaney  Joyner 
and  his  wife  united  in  a  mortgage  to  secure 
said  Davis  the  purchase  money,  which  was 
subsequently  paid  off  entirely  by  Blaney  Joy- 
ner, his  wife  paying  no  part  thereof.  Blaney 
Joyner  died  without  Issue,  and  the  plaintiffs 
are  bis  heirs  at  law.  J.  A.  E.  Joyner  died 
subsequently,  in  1901,  having  devised  the 
land  to  her  two  nieces,  the  defendants,  who 
are  in  possession  of  the  premises. 
The  plaintiffs  seek  by  this  action: 

1.  To  establish  that  J.  A.  B.  Joyner  took 
the  land  upon  the  parol  agreement  that  she 
would  hold  the  naked  legal  title  for  tbe  nse 
of  Blaney  Joyner  In  fee,  and  that,  he  hav- 
ing paid  off  the  mortgage  for  the  purchase 
money,  the  plabitiffB,  as  bis  beirat  are  enti- 
tled to  recover  the  premises.  But  the  evi- 
dence set  out  in  the  record  shows  no  agree- 
ment, nor  any  acknowledgment  of  a  parol 
trust  by  J.  A.  B.  Joyner.  The  parol  trust 
by  R.  L.  Davis  In  favor  of  Blaney  Joyner 
was  performed  by  his  execution  of  the  con- 
veyance to  J.  A.  B.  Joyner  as  directed  by 
Blaney  Joyner.  The  mere  payment  of  the 
purchase  money  by  tbe  latter  gave  tbe  plain- 
tiffs no  rights  as  bis  heirs  at  law,  as  against 
his  wife,  to  whom  he  had  a  right  to  give  the 
property,  except  as  to  creditors,  and  tbe 
creditors  are  all  paid  off. 

2.  Tbe  plaintiffs  contend  that,  if  they  can- 
not establish  the  parol  trust  the  original 
deed  in  trust  to  Allen  Warren,  "subject  to  the 
homestead  right"  of  Blaney  Joyner,  is  void 
for  uncertainty  in  both  the  quantity  and 
quality  of  the  estate,  or  at  least  the  reserva- 
tion Included  the  reversion  of  tbe  homestead, 
the  wife  not  having  joined  in  the  deed,  and 
that,  Blaney  Joyner  being  dead,  the  plain- 
tiffs, as  his  heirs,  can  recover  tbe  land  once 
covered  by  his  homestead,  or  which  would 
have  been  so  covered  If  It  had  ever  l>een 
actually  allotted. 

We  may  as  well  frankly  say  that  we  find 
it  impossible  to  fully  reconcile  all  the  deci- 
sions of  this  court  upon  the  subject  We  will 
not  iry  to  do  so,  but  will  attempt  simply  to 
present  those  principles  necessary  for  the 
determination  of  this  case  in  tbe  view  we 
take  of  it  This  Is  the  first  time  that  this 
question  has  come  directly  before  this  court 
as  now  constituted.  We  do  not  regard  the 
case  of  Williams  v.  Scott,  122  N.  C.  545,  2!» 
S.  B.  877,  as  directly  affecthig  tbe  case  at 
bar.  In  that  case  tbe  homesteader  neither 
sold  nor  attempted  to  sell  tbe  so-called  rever- 
sion of  tbe  homestead.  It  was  sold  In  bank- 
ruptcy proceedings,  and,  referring  thereto, 
this  court  says  on  page  549,  122  N.  0.,  and 
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page  878,  29  S.  E.:  "The  decree  of  the  dis- 
trict court  ordering  a  sale  of  the  rereralonary 
interest  in  the  land,  not  having  been  appeal- 
ed from  by  the  bankrupt,  concluded  him,  and 
binds  the  defendants,  who  claim  under  him, 
and  are  privies  in  blood  and  estate."  Again 
the  court  says  in  the  sentence  immediately 
preceding:  "It  [the  decree]  was  not  open  to 
collateral  attack,  and  the  decision  of  the  dis- 
trict court  In  the  matter,  where  It  had  sole 
Jurisdiction,  was  and  is  binding  on  our 
courts."  7hls  was  the  law  of  that  case.  Our 
earlier  decisions  seem  based  upon  the  idea 
that  the  homestead  Is  an  estate.  This  is 
apparent  from  the  very  sentence  quoted  from 
Jenkins  v.  Bobbitt,  77  N.  C.  386.  upon  which 
the  defendants  rely,  and  in  which  Judge 
Pearson  repeatedly  uses  the  terms  "home- 
stead estate"  and  "estate  in  reversion."  An- 
other quotation  is  as  follows:  "But  a  sale 
by  the  owner  of  a  homestead  of  his  estate 
in  reversion  stands  as  at  common  law,  and 
tbe  owner  has  full  power  to  sell  It."  With 
the  highest  respect  for  the  great  chief  jus- 
tice, who  evidently  regarded  the  homestead 
as  a  particular  estate  carved  out  of  the  fee, 
we  are  unable  to  find  that  the  "homestead 
estate"  had  any  standing  at  common  law. 
If  an  estate  at  all,  it  would  seem  to  be  a 
life  estate  in  the  homesteader,  with  a  con- 
tingent remainder  for  an  tmcertaln  term  of 
years  to  his  children,  and  an  ultimate  re- 
mainder or  reversion  back  to  himself  if  the 
land  remains  unsold,  or  to  his  grantee  If  sold. 
One  thing,  at  least,  seems  clear:  A  home- 
stead is  either  an  estate,  or  it  is  not  an  es- 
tate. If  it  is  not  an  estate  in  itself,  but  is 
merely  "a  quality  annexed  to  land,  whereby 
an  estate  is  exempt  from  sale  under  execu- 
tion for  debt,"  as  was  said  in  Littlejohn's 
Case.  77  N.  C.  878,  then  there  must  be  some 
estate  to  support  the  exemption.  A  naked 
right  of  exemption  Is  worthless,  unless  the 
debtor  has  some  property  that  he  can  retain 
under  the  exemption,  and  he  cannot  retain 
that  whicn  he  does  not  possess.  This  ex- 
emption gives  him  nothing,  but  simply  keeps 
that  which  he  already  has  from  being  taken 
away  from  him.  Tbe  idea  tliat  the  home- 
stead exemption  was  an  estate  has  been  long 
since  abandoned.  The  theory  now  of  uni- 
versal acceptance  was  first  clearly  enunciat- 
ed by  Bynum,  J.,  speaking  for  the  court,  in 
Bank  v.  Green,  78  N.  C.  247,  where  be  says, 
beginning  on  page  252c  "There  Is  some  mis- 
conception as  to  the  nature  of  the  homestead 
law.  The  homestead  Is  not  the  creation  of 
any  new  estate,  vesting  in  the  owner  new 
rights  of  property.  His  dominion  and  power 
of  disposition  over  it  are  precisely  the  same 
after  as  before  the  assignment  of  homestead. 
The  law  is  aimed  at  the  creditor  only,  and 
it  is  upon  him  that  all  the  restrictions  are 
imposed,  and  the  extent  of  these  restrictions 
la  the  measure  of  the  privileges  secured  to 
the  debtor;  and  these  restrictions  imposed  on 
tbe  creditor  are  that,  in  seeking  satisfaction 
of  bis  debt,  he  shall  leave  to  the  debtor,  un- 


touched. $500  of  Us  personal  and  |1,000  of 
his  real  esute.  *  *  *  The  homestead  has 
been  called  a  'determinable  fee,'  but  as  we 
have  seen  that  no  new  estate  has  been  con- 
ferred upon  the  owner,  and  no  limitation  up- 
on his  old  estate  Imposed,  It  is  obvious  that 
It  would  be  more  correct  to  say  that  there  is 
conferred  upon  him  a  determinable  exemp- 
tion from  the  payment  of  his  debts  in  re- 
spect to  the  particular  property  allotted  to 
him." 

It  is  needless  to  dte  the  numerous  cases 
in  approval.  A  brief  quotation  from  one  or 
two  will  be  suflldent:  In  Simpson  v.  Wal- 
lace, 83  N.  a  477,  the  court  says:  "The  as- 
signment of  a  homestead  creates  no  new  es- 
tate in  the  exempted  land.  It  simply  ascer- 
tains and  sets  apart  a  portion  of  what  the 
debtor  owns,  of  limited  value,  and  relieves  it 
of  liability  for  his  debts  during  a  specified 
period,  leaving  in  him  the  estate  already  pos- 
sessed  unimpaired."  In  Markham  v.  Hicks, 
90  N.  C.  204,  this  court  says:  "The  argument 
in  support  of  this  contention  [that  the  sher- 
iff could  sell  the  land  subject  to  the  home- 
stead exemption]  proceeds  upon  the  miscon- 
ception that  there  is  a  divided  estate  in  the 
debtor,  produced  by  tbe  separation  and  set- 
ting apart  of  the  exempt  from  the  remaining 
land;  one  enduring  for  his  own  life,  and  pro- 
longed for  the  benefit  of  his  wife  and  minor 
children;  the  other,  the  residue  of  bis  pre- 
vious estate."  The  court  then  held,  citing 
with  approval  Bank  v.  Oreen,  supra,  that  the 
estate  cannot  be  so  divided,  and  that  the 
sheriff  cannot  sell  the  reversion  even  in  the 
absence  of  statutory  prohibition.  Therefore 
It  is  not  an  estate.  We  cannot  have  a  shad- 
ow without  BomethUig  to  cast  the  shadow. 
Neither  can  we  have  a  quality  of  exemption 
without  something  to  be  exempted. 

Some  confusion  may  have  arisen  from  the 
indiscriminate  use  of  the  word  "homestead" 
as  applying  either  to  tbe  right  of  exemption 
or  tbe  land  exempted.  As  used  in  the  con- 
stitution, it  is  evident  that  the  homestead 
is  tbe  land  Itself.  The  homestead  right  is 
the  right  to  hold  and  use  the  land  free  from 
execution  for  debt  In  other  words,  the 
homestead  is  the  land  itself,  the  homestead 
right  Is  the  right  of  the  owner  to  hold  the 
land  exempt  from  execution,  while  the  home- 
stead exemption  is  a  quality  attached  to  the 
land  by  virtue  of  said  right  The  home- 
stead right  may  exist  as  a  pure  abstraction, 
but  there  can  be  neither  homestead  nor  ex- 
emption without  the  land.  While  the  exemp- 
tion follows  from  tbe  homestead  right  it 
seems  that  when  once  attached  it  follows  the 
land  into  the  hands  of  the  purchaser,  while 
the  homestead  right  remains  in  the  vendor. 
This  Is  no  longer  an  open  question.  So, 
whatever  doubts  some  of  us  might  have  as 
to  Its  logrlcal  correctness  must  yield  to  what 
has  become  a  rule  of  property.  Stare  deci- 
sis. In  any  event  it  is  not  Involved  in  this 
case.  For  the  homestead  right  to  be  of  any 
benefit  to  a  man.  it  is  evident  he  must  own 
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aome  estate  In  land  to  which  It  can  apply. 
This  Is  clearly  the  meaning  at  the  constlta- 
tlon.  In  article  10,  {  2,  It  says:  "Every 
homestead  and  the  dwellings  and  buildings 
used  therewith,  not  exceeding  in  value  one 
thousand  dollars,  to  be  selected  by  the  otoner 
thereof  or  in  lieu  thereof  •  •  •  any  lot 
inaolty  *  *•  own*  »ii  033  npied  by 
any  resident  of  this  state  •  •  •  shall  be 
exempt  from  sale  under  execution.  •  •  ♦" 
And  again,  in  section  3,  it  says:  "The  home- 
Stead,  after  the  death  of  the  owner  thereof, 
shall  be  exempt,"  etc.  And  in  section  5  It 
Bays:  "If  the  owner  of  a  homestead  die," 
etc.  (The  italics  are  ours.)  Section  8  pro- 
vides how  the  owner  of  a  homestead  may 
sell.  Throughout  this  entire  article  appears 
an  inseparable  connection  between  owner- 
ship and  exemption. 

The  assignment  of  the  homestead  adds 
nothing  to  the  owner's  title.  It  merely  lo- 
cates that  part  of  his  land  which  is  exempt, 
and  which  he  continues  to  hold  under  his 
former  title.  We  do  not  see  how  he  can  sell 
.  his  land,  and  retain  a  mere  quality  annexed 
to  the  land.  We  do  not  say  that  he  cannot 
by  a  proper  deed  convey  his  land,  with  a 
reservation  to  himself  of  a  life  estate.  This 
would  be.  In  effect,  the  conveyance  of  the 
remainder  after  the  life  estate.  Perhaps  he 
could  further  extend  his  reservation  for  the 
life  of  his  wife  and  the  minority  of  his  chil- 
dren, but  none  of  these  questions  is  Involved 
In  this  case.  The  deed  of  trust  to  secure 
creditors,  under  consideration,  expressly 
states  that  the  land  in  controversy  is  con- 
veyed "subject  to  and  reserving,  however, 
bla  [Blaney  Joyner's]  homestead  rights  there- 
in as  secured  by  the  laws  of  North  Carolina." 
He  does  not  pretend  to  convey  the  so-called 
reversion  of  his  homestead.  On  the  contrary, 
be  expressly  reserves  all  that  the  law  would 
allot  to  him  as  a  homestead  if  he  had  made 
no  deed.  The  object  of  an  assignment  for 
the  benefit  of  creditors  is  not  to  give  the 
creditors  the  right  to  resort  to  the  land  for 
the  payment  of  their  debts,  as  that  right  they 
already  have,  or  can  obtain  by  means  of  a 
Judgment  Its  object  Is  to  prevent  the  lien  of 
subsequent  Judgments,  and  to  regulate  the 
distribution  of  his  assets,  either  by  prefer- 
ring such  creditors  as  he  wishes,  or  prevent- 
ing any  preference.  Assignments  are  usual- 
ly made  In  an  emergency,  when  there  is  no 
time  to  lay  off  the  homestead.  All  that  the 
debtor  can  do  Is  to  reserve  the  homestead 
right  allowed  by  law.  What  is  that  right? 
This  court  has  said  in  Bank  v.  Oreen,  supra, 
that  It  Is  a  "restriction  Imposed  on  the  cred- 
itor, •  •  •  that  In  seeking  satisfaction 
for  his  debt  he  shall  leave  to  the  debtor  un- 
touched five  hundred  dollars  of  his  personal 
and  one  thousand  dollars  of  his  real  estate." 
This  court  has  said  in  Simpson  v.  Wallace, 
supra,  that  it  "leaves  In  him  the  estate  al- 
ready possessed,  unimpaired."  It  Is  held  that 
the  reversion  of  the  homestead  cannot  be 
sold  under  execution,   because  there  Is  no 


reversion.  Markham  ▼.  Hicks,  supra.  In 
fact,  no  part  of  the  land  can  be  sold  under 
execution  until  the  homestead  is  laid  off. 
Upon  such  allotment  the  homestead— the  land 
itself— is  still  held  by  the  owner  under  his 
former  title,  and  cannot  be  touched;  that  is, 
interfered  with  in  any  manner.  The  sale 
of  the  fee  in  reversion  would,  of  course,  in- 
terfere with  It,  and  would  seriously  impair 
the  homesteader's  former  estate.  If  he  owns 
the  land  in  fee,  he  is  entitled  to  any  rise  in 
value,  subject  to  the  liens.  A  thousand  dol- 
lars' worth  of  land  near  one  of  our  growing 
towns  may  in  a  few  years  become  so  valu- 
able as  to  pay  off  all  Incumbrances  and  leave 
a  handsome  surplus.  But  if  the  reversion 
has  been  sold,  he  has  no  incentive  to  Improve 
the  property  or  render  it  more  salable,  as  the 
result  of  his  labor  and  thrift  would  go  to  the 
speculator,  who  perhaps  has  bought  the  fee 
for  a  nominal  price.  Therefore  not  only  the 
letter  of  the  constitution  and  the  decisions 
of  this  court,  but  public  policy,  favor  the 
retention  of  fbe  title  in  the  man  who  alone 
can  develop  the  property. 

When  Blaney  Joyner,  in  executing  his  deed 
In  trust,  reserved  his  homestead  rights,  he 
reserved  $1,000  worth  of  the  land.  Assum- 
ing the  land  to  be  worth  $4,000,  In  legal  ef- 
fect he  conveyed  to  the  trustee  only  three- 
fourths  of  the  land,  reserving  to  himself  a 
fourth  undivided  Uiterest,  to  which  he  re- 
tained the  legal  title.  To  that  extent  he  was 
a  tenant  in  common  with  the  trustee.  This 
imity  of  possession  could  have  been  severed 
by  the  assignment  of  the  homestead,  which 
would  have  been  equivalent  to  partition. 
This  the  trustee  does  not  seem  to  have  done, 
as  he  sold  the  land  in  its  entirety,  but  he 
could  not  convey  any  greater  title  than  he 
held.  Therefore  the  undivided  fourth  Interest 
remained  in  Blaney  Joyner,  as  it  would  have 
done  In  the  case  of  any  other  tenant  In  com- 
mon. Under  the  facts  as  developed  In  this 
case,  we  are  of  opinion  that  the  plaintiffs,  as 
heirs  at  law  of  Blaney  Joyner,  are  the  own- 
ers of  an  Interest  in  the  land  in  controversy 
of  the  value  of  $1,000,  to  be  estimated  as  of 
the  time  of  the  execution  of  the  deed  of 
trust  by  Blaney  Joyner  to  Allen  Warren. 
We  are  further  of  opinion  that  the  remainder 
of  said  land  passed  by  said  deed  from  said 
Joyner  to  said  Warren,  and  from  him  to  Mrs. 
Joyner,  by  whom  It  was  devised  to  the  de- 
fendants. 

Error. 

FURCHES,  C.  3.  (concurring).  On  the  6th 
day  of  September,  1893,  Blaney  Joyner  made 
and  executed  a  deed  of  trust  to  one  Allen 
Warren  upon  the  land  In  controversy,  con- 
taining about  450  acres,  and  worth,  according 
to  the  evidence,  somewhere  about  $4,000. 
Blaney  at  the  time  of  making  the  trust  was  a 
married  man;  Jackey  Ann  EUiza  Joyner  being 
his  wife,  who  did  not  Join  In  the  making  of 
said  deed  of  trust,  and  never  signed  or  ac- 
knowledged the  execution  thereof.    This  land 
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was  afterwards  sold  tmder  the  deed  of  trust 
by  the  trustee  therein  named,  and  was  bought 
by  one  Davis  In  trust  for  Blaney,  who,  at 
the  Instance  of  Blaney,  conveyed  the  same  to 
3.  A.  B.  Joyner,  and  she  and  her  husband, 
Blaney,  Joined  In  a  mortgage  to  said  Davis  to 
secure  the  purchase  money.  Blaney  did  not 
live  long  after  this  transaction,  and  since  then 
the  said  J.  A.  E.  Joyner  has  died,  leavhig  a 
last  wUI  and  testament,  devising  said  land 
to  the  defendants,  who  are  her  nieces;  nei- 
ther she  nor  said  Blaney  leaving  children  or 
lineal  descendants  surviving  them.  The  debt 
secured  by  the  mortgage  of  Blaney  and  wife 
to  Davis  has  been  paid,  mostly  before  the 
death  of  Blaney,  and  the  residue  before  the 
death  of  Jackey  Ann  Eliza.  The  deed  In 
trust  to  Warren  was  in  form  a  deed  In  fee 
simple,  with  this  provision:  "Subject  to  the 
bomestead  exemption  of  Blaney  Joyner." 
The  plaintltTs  are  the  heirs  at  law  of  Blaney 
Joyner,  and  claim  that  as  said  land,  before 
the  deed  to  Warren,  belonged  to  Blaney,  and 
as  said  deed  conveyed  nothing,  the  land  be- 
longed to  Blaney  at  the  time  of  his  death,  at 
which  time  it  descended  to  them;  and  this  ac- 
tion is  brought  to  recover  possession  thereof. 

The  plaintiffs  claim,  first,  that  Davis  bought 
the  land  for  Blnney  at  the  trust  sale  of  War- 
ren, and  therefore  held  the  same  In  trust  for 
hira.  I  do  not  think  this  is  denied  by  the  de- 
fendants, but  they  say  that  said  trust  was 
discharged  when  Davis  made  the  deed  to  J. 
A.  E.  Joyner  at  the  request  and  direction  of 
Blaney;  and  no  new  trust  was  declared  when 
this  deed  was  made,  nor  when  the  mortgage 
was  made  back  to  Davis  to  secure  the  pur- 
chase money  he  had  paid  for  the  land  at  the 
trust  sale  made  by  Warren.  I  agree  with  the 
contention  of  the  defendants,  and  with  the 
opinion  of  the  court,  as  to  this  transaction  be- 
tween Davis  and  Mrs.  Joyner. 

But  as  to  the  other  point  presented  by  the 
case  on  appeal,— as  to  whether  the  deed  of 
tinst  from  Blaney  to  Allen  Warren  conveyed 
the  land  therein  named,  and  now  In  contro- 
versy,—I  ditTer  from  the  opinion  of  the  court 
In  my  opinion,  Blaney  could  not  convey  this 
land  without  the  Joinder  of  his  wife,  and  the 
fact  that  he  inserted  the  following  clause  In 
said  deed  of  trust:  "Reserving,  however,  his 
homestead  right  therein  as  secured  by  the  laws 
of  North  Carolina,"— makes  no  difference  in 
the  right  of  said  Blaney  to  make  said  convey- 
ance. This  consideration  of  the  case  Involves 
the  much-discussed  question  of  the  homestead, 
— so  much  discussed  In  Thomas  v.  Fulford, 
117  N.  C.  667,  23  S.  B.  633.  The  court  dif- 
fered BO  much  In  Its  views  at  that  time— 
every  member  of  the  court  filing  a  separate 
opinion,  which  my  friend  Col.  Edwards  styled 
"five  dissenting  opinions  In  one  case"— that  I 
was  in  hopes  it  would  not  return  to  trouble 
tbe  court  again,  at  least  wiiUe  I  was  a  mem- 
ber thereof.  But  it  is  here,  and  I  must  meet 
it  with  the  best  thought  I  am  able  to  give  it 

Where  a  question  has  been  "settled,"  If  a 
question  can  become  settled,— that  is,  where 


a  question  has  received  for  a  considerable 
length  of  time  a  uniform  construction,— It  is 
often  better  not  to  disturb  It,  even  if  errone- 
ous. Stare  decisis.  But  this  question  was 
not  considered  settled  in  Hughes  v.  Hodges, 
102  N.  C.  236,  9  S.  B.  437,  which  was  by  a 
divided  court,  and  which  overruled  and  con- 
strued  away  many  of  the  former  opinions  of 
this  court  It  was  not  considered  settled  in 
Vanstory  v.  Thornton,  112  N.  C.  196,  17  S.  B. 
666,  34  Am.  St  Rep.  483,  which  was  by  a 
divided  court,  and  overruled  a  good  portion 
of  Hughes  V.  Hodges  and  many  other  deci- 
sions. It  was  certainly  not  settled  in  Thomas 
T.  Pulford,  117  N.  C.  667.  28  8.  B.  635,  which 
settled  nothing,  except  the  rights  of  the  par- 
ties to  that  action;  and  there  has  been  noth- 
ing shice  Thomas  t.  Fulford  to  settle  It  I 
know  it  is  claimed  in  the  opinion  of  tbe  court 
that  It  is  settled  by  Jenkins  v.  Bobbltt  77  N. 
C.  385,  and  WUllams  v.  Scott,  122  N.  C.  518, 
29  8.  B.  877.  But  upon  an  examination  of 
those  cases,  I  am  satisfied  It  will  be  found 
they  do  not  do  so.  It  is  known  to  every  law- 
yer who  has  any  practice  in  bankruptcy  that 
when  the  bankrupt  claimed  his  homestead  the 
federal  court  held  that  the  homestead  did  not 
pass  to  the  register  by  the  adjudication,  nor 
to  tbe  assignee  by  his  general  assignment, 
and  he  could  not  sell  it  under  said  assign- 
ment But  upon  a  petition  filed  in  the  cause 
by  creditors,  where  the  bankrupt  was  a  party, 
the  court,  unless  cause  was  shown  to  the 
contrary,  would  decree  a  sale  of  the  reversion, 
and  appoint  a  commissioner  (who  was  usual- 
ly the  assignee)  to  make  sale  of  the  rever- 
sion, subject  to  the  homestead  right  under  the 
state  law,  and  to  report  said  sale  to  court 
This  was  the  kind  of  sale  at  which  the  plain- 
tiff bought.  In  Williams  T.  Scott.  A  sale 
made  under  a  decree  of  the  federal  court  to 
which  the  homesteader  was  a  party,  is  claim- 
ed as  a  precedent  and  as  settling  the  case 
now  under  consideration.  But  it  does  not  do 
so,  and  has  no  application  to  this  case;  and 
our  court  has  decided  the  same  thing,  in  prin- 
ciple. Minor  children  are  entitled  to  a  home- 
stead, but  this  court  has  held  that  in  an  ap- 
plication to  sell  real  estate  for  assets  by  the 
personal  representative,  whwe  the  minors  axe 
properly  made  parties  to  such  application,  and 
make  no  defense,  and  a  decree  of  sale  Is  en- 
tered against  them,  and  the  land  sold,  they 
are  estopped  from  afterwards  claiming  a 
homestead. 

This  brings  me  to  a  consideration  of  the 
main  question,— did  the  trust  deed  of  Blaney 
Joyner  to  Allen  Warren  convey  the  estate 
in  the  land  In  controversy,  no  homestead 
having  ever  been  laid  off  or  allotted  to  him 
or  his  wife,  and  his  wife  not  having  Joined 
him  in  the  deed?  It  seems  to  me  that,  if  It 
were  not  for  the  many  conflicting  opinions  as 
to  whether  It  does  or  not,  there  would  be  but 
UtUe  trouble  about  It  If  article  10,  {  8,  of 
the  constitution,  which  says,  "Nothing  con- 
tained in  the  foregoing  sections  of  this  arti- 
cle shall  operate  to  prevent  the  owner  of  a 
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homestead  from  dJgpoaing  of  the  same  by 
deed,  but  no  deed  made  by  the  owner  of  a 
homestead  shall  be  valid  without  the  volun- 
tary signature  and  assent  of  his  wife,  slgnl- 
fled  on  her  private  examination  according 
to  law"— I  say,  If  this  section  of  the  con- 
stitution was  now  to  be  ctmstrued  for  the 
first  time,  in  my  opinion  it  would  be  held 
that  In  such  cases  as  this  the  wife  should 
Join  In  the  deed,  w  It  would  be  Invalid. 
The  constitution  says  it  shall  "be  void"  if  she 
does  not  sign  the  deed,  and  is  not  privately 
examined.  And  the  trouble  arises  now  from 
the  fact  that  the  court  has  undertaken  to 
construe  the  plain  words  of  the  constitution, 
which  were  so  plain  that  they  were  not  sus- 
ceptible of  construction.  Until  the  home- 
stead is  laid  off  and  allotted,  all  the  lands 
the  debtor  owns  are,  in  law,  his  homestead, 
and  are  protected  from  sale  by  this  provision 
of  the  constitution,  which  is  self-executing. 
The  allotment  Is  not  to  create  the  home- 
stead,—this  is  done  by  the  constitution,— but 
to  restrict  and  define  Its  locfltlon  and  bound- 
ary, if  the  homesteader  owns  more  than 
11,000  worth  of  land.  But  no  sale  of  any 
part  of  it  can  be  made  by  creditors  until 
this  allotment  Is  made.  These  propositions 
are  so  well  established  that  I  do  not  Incum- 
ber the  opinion  with  a  citation  of  authorities. 
Ko  homestead  had  been  laid  oft  here,  and, 
until  that  was  done,  every  part  of  Blaney 
Joyner's  land  was  his  homestead;  and  any 
deed  of  his  attempting  to  convey  it  without 
his  wife's  Joining  him  was,  in  the  language 
of  the  constitution,  void.  This  argument  has 
not,  and  cannot,  it  seems  to  me,  be  answered. 
But  it  is  attempted  to  be  answered  by  say- 
ing that.  In  the  deed  of  trust  to  Warren, 
Blaney  reserved  bis  homestead ,  tight  under 
the  constitution  and  laws  of  North  Carolina. 
What  were  these  rights,  and  where  was  the 
homestead?  It  has  never  been  laid  off  and 
located,  and  If  his  deed  was  valid  to  convey 
the  fee-simple  estate  in  the  whole  tract,  as  Is 
claimed  in  the  opinion  of  the  court,  such 
reservation  was  void,  as  ittwas  reserving  the 
right  to  have  a  homestead  located  on  W^ar- 
ren's  land.  This  he  could  not  do.  Section 
2,  art  10,  of  the  constitution,  provides  that 
the  "owner"  of  the  land  shall  select  the 
homestead,  whcin  his  land  is  worth  more 
than  $1,000;  that  be  shall  be  a  resident  of 
the  state,  and  the  "owner  and  occupier"  of 
the  land  so  allotted  to  him  as  a  homestead. 
So,  it  is  seen.  If  Blaney's  deed  to  Warren 
was  valid,  and  carried  the  title  to  Warren, 
Blaney  had  no  land  out  of  which  he  could 
have  a  homestead.  If  the  homestead  had 
been  laid  off  and  located  by  metes  and 
bounds,  his  deed  to  Warren  would  have  prob- 
ably conveyed  the  estate  outside  the  home- 
stead boundary,  for  the  reason  that  the 
homestead  had  been  located,  and  Mrs.  Joyner 
had  no  homestead  Interest  in  the  land  out- 
side the  homestead  boundary.  See  my  opin- 
ion In  Thomas  v.  Pulford,  117  N.  C.  067,  23 
8.  E.  086.    If  Blaney's  homestead  had  been 


laid  off  and  assigned  to  him  before  the'  deed' 
to  Warren,  and  it  had  ccmtained  no  reserva- 
tion, wnuld  it  be  contended  that  his  deed.  In 
which  his  wife  did  not  Join,  would  have  con- 
veyed this  allotted  homestead?  And  If  not, 
how  can  It  be  contended  that  it  conveyed 
the  whole  tract  before  the  homestead  was 
laid  off,  when  the  whole  tract  was  his  home- 
stead until  it  was  reduced  by  assigning  bim 
a  pert  of  it,  less  than  the  whole? 

But  It  is  contended  in  the  opinion  that  It 
is  settled  by  the  decisions  of  this  court  that 
the  deed  from  Blaney  to  Warren  was  a  valid 
deed,  and  conveyed  the  title  to  Warren.  As 
to  this  proposition  I  dissent  The  earlier  de- 
cisions of  this  court  upon  the  subject  of 
homestead,  made  soon  after  the  constitution 
of  1868,  are  full  of  Inaccuracies,  as  the  more 
recent  decisions  will  show.  In  the  early  de- 
cisions it  will  be  seen  that  the  homestead 
was  treated  as  an  "estate,"  and  that  part 
that  remained  after  the  determination  of 
the  homestead  was  treated  as  a  remainder. 
But  this  doctrine  has  long  since  t>een  aban- 
doned. In  Bank  v.  Green,  Bynum.  J.,  ex- 
ploded this  doctrine,  and  showed  that  it  was 
no  estate  of  any  kind,  but  only  a  determina- 
ble exemption  from  sale  under  execution. 
This  was  approved  In  Markham  v.  Hicks,  90 
N.  C.  204,  and  numerous  other  cases  since, 
until  it  has  become  the  settled  doctrine  in 
this  court  This  Is  a  very  important  modifi- 
cation of  the  law  of  homestead.  Under  the 
doctrine,  treating  it  as  an  estate  with  a  re- 
mainder over.  It  was  logical  to  hold  that  the 
"reversion,"  as  It  was  generally  called,  conld 
be  sold  under  execution  or  by  the  homestead- 
er without  selling  his  particular  estate  called 
the  homestead,  or  to  sell  the  fee,  subject 
to  his  homestead  estate,  without  his  wife's 
Joining  with  him  in  the  conveyance,  as  the 
homestead  estate  was  not  affected  by  such 
sale.  It  was  then  treated  as  an  estate  that 
the  homesteader  had  acquired,  distinct  from 
the  original  estate,  and  was  treated  as  a  new 
estate,  as  an  estate  in  dower  or  curtesy  is 
treated.  Under  that  ruling  of  the  conrt.  it 
became  necessary  to  pass  the  act  of  1870 
to  prevent  the  sale  of  the  remainder  or 
"reversion,"  as  it  was  generally  called.  This 
act  to  prevent  sales  of  the  "reversion"  was 
not  brought  forward  In  the  Oode  of  1883. 
and  all  acts  not  brought  forward  In  that 
compilation  were  repealed.  •  And  creditors 
commenced  to  enforce  their  executions 
against  the  reversions.  But  in  Markham  v. 
Hicks,  90  N.  C.  204,  which  was  after  tbe  re- 
peal of  the  act  of  1870,  the  court  held  that 
under  the  new  doctrine  the  homestead  was 
not  an  estate,  but  only  an  exemption,  and 
the  estate  and  the  homestead  were  but  one 
entirety,  and  the  "reversion,"  as  It  was  call- 
ed, could  not  be  sold.  And  while  the  court 
recognizes  that  the  homestead  is  not  an  es. 
tate.  It  seems  to  me  that  it  fails  to  recognize 
tbe  results  that  follow  from  this  change  in 
its  opinion.  It  would  make  but  little  differ- 
ence whether  it  was  called  an  "estate"  or 
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an  "exemption,''  if  tbey  wen  both  the  eame 
In  all  except  tlie  name.    So  It  will  not  be  safe 
to  pnt  a  decision  npon  tbese  early  decisions 
without  considering  the  fact  tbat  when  they 
were  made  the  homestead  was  considered 
an  estate,   but  la  now   considered   only   an 
exemption,  and  a  part  of  tbe  entire  estate, 
and  cannot  be  sold,  although  tbe  act  of  1870 
has  been  repealed.    Markham  t.  Hicks,  su- 
pra.   We  are  so  often  influenced  by  a  com- 
parison of  cases  which  are  not  analogous 
to  tbe  one  nnder  consideration,  and  when 
we  are.  It  Is  Ukely  to  lead  us  into  error.    So 
It  will  not  do  to  compare  the  homestead  with 
dower,  and  reason  from  the  analogy.    Dower 
is  an  estate  given  to  the  wife,  and  under 
tbe  act  of  1867,  establishing  the  common- 
law  right  of  dower  in  tbls  state,  gives  to  the 
wife  one-third  of  all  the  lands  of  which  the 
husband  was  seised  during  coverture,  while 
the  homestead  Is  not  an  estate,  and  can  only 
be  claimed  by  tbe  owner  of  the  land.    But 
tbe  opinion  of  tbe  court  says,  "The  question 
is  settled  tbat  tbe  deed  to  Warren  passed 
ttie  title,"  and  cites  Jenkins  v.  Bobbitt,  77 
X.  C.  386;    Hinsdale  t.  Williams,  75  N.  a 
4.30;  Mnrphy  v.  McXelU,  82  N.  C.  223;  CasUe- 
bnry   v.   Maynard,  93  N.   C.  281;    Jones  T. 
Brltton,  102  N.  C.  184,  9  8.  B.  B64,  4  L..  R.  A. 
178:   Hngbes  y.  Hodges,  102  N.  a  200,  9  S. 
E.  437;   Vanstory  v.  Thornton,  112  N.  C.  208, 
17  S.  a  S06,  S4  Am.  St  Rep.  488;    Thomas 
V.  Fulford,  117  N.  C.  667,  23  S.  E.  635;   and 
Williams  T.  Scott,  122  N.  C.  648,  29  S.  B.  877. 
I   have  already   commented  on   Thomas   t. 
Fulford  and  Williams  v.  Scott    Jenkins  y. 
Bobbitt,  and  Bruce  v.   Strickland,  81   N.  O. 
267,  are  cases  where  the  marriage  took  place 
and  the  land  was  bought  before  the  consti- 
tution of  1868,  and  fell  nnder  Sutton  v.  As- 
kew, 66  N.  C.  172,  8  Am,  Hep.  600.    Murphy 
y.    McNeill   is  put  ob   Jenkins  y.   Bobbitt 
Jenkins  y.  Bobbitt  Is  one  of  tbe  cases  most 
strongly  rdied  on  by  the  court  as  settling 
the  opinion  of  the  court  In  this  case.    But 
it  does  not  as  I  think.    It  falls  nnder  the 
doctrine  of  Sutton  v.  Askew,  and  anything 
said  in  discussing  the  case  outside  of  that 
is  but  obiter.    But  If  It  were  not  it  Is  clear- 
ly   dlstlngulstiable   from   tbls   case,    as   the 
homestead  in  tbat  case  was  laid  off  before 
the   sale.     In    Castlebury   y.   Maynard    the 
homeatead  bad  been  allotted  to  the  plalntllT 
before  tbe  sale  upon  bis  own  petition,  and 
the  court  held  that  he  could  not  make  a  good 
title  to  tbe  land  without  his  wife's  Joining 
him  In  tbe  deed.    It  is  true  that  tbe  court 
hold  that  be  could  make  a  good  title  to  that 
part  not  included  in  the  homestead.    See  my 
opinion  in  Thomas  v.  Fulford, supra.    Hugbefl 
V.  Hodges  was  by  a  divided  court  and  I 
do  not  tblnk  it  sustains  the  opinion  in  this 
cnse.    And  while  I  cannot  cite  tbe  dissenting 
oi>inion   of  Judge   Merrlmon    in    that   case, 
whicb.  In  my  opinion,  was  unanswered  and 
Is  unanswerable,  yet  I  wish  specially  to  call 
the  attention  of  tbe  profession  to  it.    What 
Jones  y.  Brltton  and  Vanstory  v,  Thornton 
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have  to  do  with  the  validity  of  the  deed 
from  Bianey  to  Warren,  I  am  unable  to  see. 
And  if  these  cases  do  not  outweigh  reason 
and  authority,  I  do  not  tblnk  "it  U  settled" 
tbat  tbe  deed  to  Warren  conveyed  the  title 
to  this  land  to  him.  Vanstory  y.  Thornton 
and  Joues  v.  Brltton  show  tbat  the  home- 
stead is  a  condition,  and  rnns  with  the  land, 
as  a  sale  did  not  relieve  it  from  judgment 
liens  tbat  bad  attached  while  the  homestead- 
er was  tbe  owner,  whereas,  If  it  had  been 
personal  to  the  homesteader  when  he  sold 
the  land,  it  would  have  discharged  tbe  lien. 
The  case  of  Hinsdale  v.  Williams  shows  that 
the  court  in  that  case  was  treating  the  home- 
stead as  an  estate,  and  that  part  after  the 
homestead  fell  in,  as  another  estate;  and 
the  court  then  treats  it  "as  at  common  law," 
when  there  is  no  such  thing  as  estate  or 
common  law  in  It 

The  defendants'  title  depends  on  the  title 
of  J.  A.  B.  Joyner,  and  her  title  depends 
on  the  title  of  Allen  Warren.  If  Warren's 
title  was  not  good,  tbe  defendants'  title  ia 
not  good;  and,  if  the  deed  of  Bianey  to  War- 
ren did  not  convey  tbe  land,  it  remained 
in  Bianey,  and  tbe  plaintiffs  are  entitled  to 
recover.  As  I  do  not  tblnk  the  deed  from 
Bbiney  to  Warren  conveyed  tbe  title^  I  tblnk 
there  was  error. 

The  foregoing  opinion  was  written  as  a  dis- 
senting opinion  to  the  opinion  of  the  court  as 
I  originally  written,  which  held  tbat  the  deed 
I  of  Bianey  Joyner  to  Warren  conveyed  the  en- 
.  tire  tract  and  plaintiffs  were  not  entitled  to  • 
I  recover  anything.    Slace  then  there  has  been 
j  a   modification  of  tb»  opinion  of  tbe  court, 
and  another  opinion  written;    and,  while  it 
;  does  not  seem  to  me  that  tbe  conclusion  aiv 
rlyed  at  is  the  logical  result  of  tbe  reasoning 
employed  in  tbe  opinion.  It  is  at  least  con- 
servative, and  may  tend  to  quiet  titles  tbat 
otherwise  might  l>e  diBturt>ed  by  what  I  con- 
sider the  logical  deduction  therefrom.    There- 
fore, without  abandoning  the  arguments  con- 
tained in  my  opinion,  I  now  file  it  as  concur- 
ring in  the  opinion  of  Justice  DOUGLAS, 
which  becomes  tbe  opinion  of  tbe  court 

COOK,  J.  (concurring).  As  the  "homestead 
interest"  is  involved  in  tbls  case,  and  the 
numerous  decisions  of  our  court  concerning 
It  having  failed  to  reach  any  settled  con- 
■tmctlon.  It  seems  to  me  that  It  will  be  best 
to  disregard  what  lias  been  so  successfully 
unsettled,  and  blaze  out  a  new  line,  run  by 
a  construction  of  the  constitution  as  It  is 
written,  without  reference  to  the  rules  gov- 
nning  estates  at  common  law.  The  follow- 
ing part  of  article  10  of  the  constitution  de- 
fines what  tbe  homestead,  as  ordained  by  it 
shall  be: 

"Every  homestead  and  the  dwellings  and 
buildings  used  therewith,  not  exceeding  in 
value  one  thousand  dollars,  to  be  selected  by 
the  owner  thereof,  or  in  lieu  thereof,  at  tbe 
option  of  tbe  owner,  any  lot  in  a  city,  town 
w  village,  with  the  dwellings  and  buildings 
nsed  thereon,  owned  and  occupied  by  any 
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resident  of  this  state  and  not  exceeding  the 
value  of  one  thousand  dollars,  shall  be  ex- 
empt from  sale  under  execution  or  other 
final  process  obtained  on  any  debt  •  •  •" 
Section  2. 

"The  homestead,  after  the  death  of  the 
owner,  shall  be  exempt  from  the  payment  of 
any  debt  during  the  minority  of  bis  children 
or  any  one  of  them."    Section  3. 

"If  the  owner  of  a  homestead  die,  leaving 
a  widow,  but  no  children,  the  same  shall  be 
exempt  from  the  debts  of  her  husband,  and 
the  rents  and  profits  thereof  shall  enure  to 
her  benefit  during  her  widowhood,  unless 
she  be  the  owner  of  a  homestead  In  her  own 
right"    Section  5. 

"Nothing  contained  In  the  foregoing  sec- 
tions of  this  article  shall  operate  to  prevent 
the  owner  of  a  homestead  from  disposing  of 
the  same  by  deed;  but  no  deed  made  by 
the  owner  of  a  homestead  shall  be  valid 
without  the  voluntary  signature  and  assent 
of  the  wife,  signified  on  her  private  exam- 
ination, according  to  law."    Section  8. 

Prior  to  the  adoption  of  our  present  con- 
stitution (18G8),  a  Judgment  creditor  had  the 
right  to  have  sold  under  execution  all  of  the 
debtor's  land,  leaving  him  without  home  or 
shelter  for  himself  and  family.  To  prevent 
such  hometessness,  the  sections  above  quoted 
were  ordained  and  incorporated  Into  our  or- 
ganic law,  and  we  now  have  to  construe 
their  meaning  in  deciding  the  Questions  pre- 
sented in  this  appeaL 

We  do  not  understand  that  the  purpose  of 
creating  the  homestead  was  to  prevent  the 
creditor  from  collecting  his  Judgment  out  of 
the  homestead,  but  simply  to  postpone  the 
time  of  doing  so;  thus  giving  the  homestead- 
er a  chance  to  provide  a  living  for  himself 
and  family,  if  he  should  have  one,  and  an 
opportunity  to  make  the  money  to  pay  the 
debt  The  docketed  Judgment,  by  statute, 
creates  a  lien  upon  it  which  remains  until 
the  time  limit  of  the  exemption  expires.  The 
word  "homestead,"  in  its  general  significance, 
as  defined  by  Webster,  means  "the  home 
place";  "a  home,  and  the  Inclosnre  or  ground 
immediately  connected  with  it";  "the  home 
or  seat  of  a  family."  Its  existence  so  de- 
fined is  genoral,  and  is  not  confined  or  limit- 
ed to  any  class  or  condition  of  people.  But 
as  defined  by  oar  constitution,  it  is  limited 
to  that  class  of  owners  who  are  involved  in 
debt— so  badly  involved  that  It  would  re- 
quire a  sale  of  substantially  all  th^  prop- 
erty to  pay  their  debts.  For  this  class  the 
"homestead"  of  $1,000  worth  of  real  estate 
is  created  by  our  constitution.  If  provided 
for  any  other  class,  why  exempt  it  "from 
sale  under  execution  or  other  final  process 
obtained  on  any  debt"?  Article  10,  (  2. 
"Shall  be  exempt  from  the  payment  of  any 
debt  during  the  minority  of  his  children  or 
any  one  of  them."  Section  8.  "The  same 
shall  be  exempt  from  the  debts  of  her  hus- 
band." Section  B.  Its  association  and  use 
are  inseparably  connected  with  exemption 
from  sal*  for  the  payment  of  debt    Tber«> 


fore  It  must  necessarily  follow  that  If  there 
be  no  debt  for  which  the  owner  of  a  home- 
stead is  liable,  there  cafi  be  no  homestead, 
as  defined  and  created  by  our  constitution. 
Bnt  as  soon  as  the  debt  or  liability  to  pay 
is  created,  this  exemption  from  the  payment 
of  the  same  out  of  the  land  designated,  and 
of  the  prescribed  value,  called  the  "home- 
stead," springs  into  existence  and  action,  and 
stays  the  bands  of  the  selling  power.  By 
"owner,"  as  used  therein.  Is  meant  he  who 
holds  the  freehold  estate  in  the  land,  wheth- 
er of  Inheritance  or  not  of  Inheritance,  wheth- 
er the  legal  or  the  equitable  estate.  As  t» 
such  homestead,  as  is  so  defined,  no  sale 
can  be  ordered  or  made  by  statute  to  enforce 
the  collection  of  any  debt  due  by  the  owner 
during  the  time  limited  in  the  constitution. 
If  the  owner  be  tenant  for  life,  his  estate 
in  the  land  dies  with  him.  If  he  be  tenant 
in  fee,  it  descends  to  his  heirs  at  law  or 
devisees,  but  the  hand  to  sell  is  stayed  un- 
til the  contingencies  provided  in  sections  3 
and  6  happen;  and  then  the  right  of  sale  be- 
gins, and  not  before.  During  the  stay  of 
sale  the  Judgment  lien  remains  upon  the  ti- 
tle, which  is  vested  in  the  Judgment  debtor; 
but  the  Judgment  debtor's  title  remains  In 
bim.  Just  as  it  did  before  the  Judgment  lien 
attached.  If  he  owned  a  fee-simple  estate. 
It  continued  to  be  a  fee  simple,— simply  In- 
cumbered with  the  lien,  and  nothing  more. 
Under  onr  statute,  a  docketed  Judgment  be- 
comes a  lien  upon  all  of  the  "owners"  (debt- 
or's) land.  The  excess  of  $1,000  worth  may 
be  sold  under  execution  issued  upon  It 
whereby  the  title  of  the  owner,  as  to  that. 
Is  devested  from  him  and  transferred  into 
another,  and  he  loses  all  estate  and  interest 
in  it  But  as  to  that  part  exempt  from  sale, 
—the  homestead,- the  title  remains  vested  in 
the  owner,  incumberedi  It  is  true,  with  the 
Judgment  lien,  nothing  more.  The  home- 
stead, or  right  of  homestead,  creates  no  es- 
tate in  the  owner.  The  estate  is  created  by 
the  title  under  which  he  acquired  and  holds 
the  land,  and  in  no  other  way.  No  remain- 
der is  created  by  the  stay  of  sale,  because 
no  estate,  "particular"  or  otherwise,  passes 
out  of  the  owner,  or  is  carved  out  of  the 
fee.  No  title  passes  from  the  owner  by  or 
on  account  of  the  homestead,  but  it  remains 
in  him.  Therefore,  there  can  be  no  rever- 
sion. There  was  no  title  out  of  him  to  re- 
vert. The  entire  fee  remains  in  him.  Should 
the  owner  pay  ofT  the  Judgment  the  Uen 
would  vanish,  and  there  would  be  no  par- 
ticular estate  to  fall  in,  or  outstanding  title 
which  could  come  back;  so  the  estate  and 
title  would  remain  Just  as  before  in  the 
tenant  in  fee,— the  owner  or  homesteader. 
Upon  the  death  of  the  owner  or  tenant  in 
fee,  the  title  to  the  land  descends  to  his 
heirs,  carrying  with  it  the  right  of  entry 
and  possession,  without  a  change  of  title,— 
only  Incumbered  with  the  lien,  which  the 
heir  could  extinguish  by  paying  the  Judg- 
ment,—or  he  could  r^use  to  pay,  and  allow 
the  fee  to  be  sold,  and  the  excess  of  the 
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proceeds  of  sale,  after  discharging  tbe  lien, 
to  be  paid  over  to  tbe  personal  repreeenta- 
tlve  or  belr  according  to  law  In  sucb  cases. 

Without  debt,  there  can  be  no  "bome- 
Btead,"  as  defined  by  tbe  constitution.  When 
tbe  owner  creates  his  debt,  tbe  constitution 
creates  his  homestead.  When  the  owner  ex- 
tinguishes bla  debt,  tbe  constitution  extin- 
guishes bis  homestead.  They  are  constitu- 
tional. Inseparable  companions.  If  there  be 
no  debt,  there  Is  no  homestead  or  homestead 
right  Therefore  a  deed  executed  by  the 
husband  who  owes  no  debt  (the  wife  not 
Joining  In  the  deed)  conveys  the  land  free 
from  homestead,  but  subject  to  the  dower 
right;  but.  If  he  be  in  debt,  tbe  deed  Is  In- 
valid (section  8)  as  to  so  much  of  the  real 
estats  designated  as  Is  worth  |1,000,  but  Is 
valid  (subject  to  dower  right)  as  to  the  ex- 
cess, whether  the  homestead  has  been  laid 
off  or  not  for  It  (the  91,000  worth)  becomes 
definite  and  certain  when  the  homestead  be- 
comes definite  and  certain;  that  is,  when  the 
homestead  Is  or  may  be  laid  off  and  allotted 
or  assigned.  Tbe  laying  off  and  assignment 
of  tbe  homestead  is  not  essential  to  create 
It  It  Is  created  and  defined  by  tbe  con- 
stitution (section  2),  and  any  resident  of  this 
state  is  entitled  to  have  at  all  times  as  much 
as  $1,000  worth  of  his  real  estate  (as  there- 
in designated)  exempt  from  sale,  and  do 
more,  at  any  time.  Should  the  land  assign- 
ed Increase  in  value  beyond  tbe  value  lim- 
ited, the  excess  could  be  sold,  and  the  pro- 
ceeds applied  to  the  judgment  debt  Should 
It  decrease  In  value,  the  deficiency  could  be 
claimed  In  any  land  or  town  or  dty  prop- 
erty afterwards  acquired  by  bim.  The  iden- 
tity of  tbe  f  1,000  worth  can  be  certabi  by 
laying  It  off;  so  whether  laid  off  or  not  is 
Immaterial.  "Id  certum  est  quod  certum 
reddi  potest" 

At  the  time  Blaney  conveyed  the  land  to 
Warren,  he  was  In  debt,  and  made  the  deed 
of  trust  to  secure  bis  debts;  but  he  did  not 
intend  to  convey  his  homestead  ($1,000  worth 
of  It),  but  conveyed  the  land  "subject  to  and 
reserving  bis  homestead  rights  therein  as  se- 
cured by  the  laws  of  North  Carolina,"  in 
which  deed  bis  wife  did  not  Join.  His  home- 
stesd  rights  being  the  right  to  own  $1,000 
worth  of  the  land  in  fee  or  for  life,  subject 
to  any  lieu  for  debt  by  reserving  tbe  home- 
stead rights  he  reserved  his  title  In  fee  to 
that  mncb  of  the  land.  By  bis  deed,  title 
passed  to  all  of  the  land  In  excess  of  $1,000 
worth,  but  did  not  pass  to  $1,000  worth 
thereof,  which  could  at  any  time  have  been 
made  certain  and  definite  by  laying  off  the 
same  in  conformity  with  section  2,  art.  10. 
So,  not  having  conveyed  bis  homestead,  the 
sale  was  not  invalidated  under  section  8, 
art  10,  and  tbe  title  to  that  much  of  the 
land  remained  in  him,  and  upon  his  death 
descended  to  his  heirs  at  law.  Tbe  sale  by 
Warren,  trustee,  conveyed  to  Davis,  tbe  pur- 
chaser, the  excess  of  $1,000  worth  thereof, 
tbe  title  to  which  passed  to  J.  A.  B.  Joyner 
by  tbe  conveyance  of  Davis  ta  her  under  the 


parol  trust  nnder  which  Davis  bonght  So 
It  Is  clear  to  me  that  plaintiffs,  heirs  at  law 
of  Blaney  Joyner,  are  entitled  to  recover  so 
mncb  of  that  tract  of  land,  including  the 
dwellings  and  buildings  used  therewith,  as 
will  not  exceed  in  value  $1,000,  to  be  select- 
ed by  them,  the  present  owners  thereof. 

OLARK,  J.  (dissenthig).  I  concur  with  tbe 
concurring  opinion  of  the  Cbief  Justice  that 
"it  does  not  seem  to  me  that  the  conclusion 
arrived  at  [In  the  opinion  of  the  court]  is  the 
logical  result  of  the  reasoning  employed  In 
the  opinion."  Indeed,  it  seems  to  my  mind 
to  lead  irresistibly  to  tbe  opposite  result.  If, 
as  Bynum,  J.,  says  In  Bank  v.  Green,  78  N. 
C.  247,  which  la  twice  cited  with  approval 
by  tbe  court  In  tbis  case,  the  homestead  Is 
"a  determinable  exemption  from  the  payment 
of  the  homesteader's  debts  In  respect  to  the 
particular  property  allotted  to  him,"  It  neces- 
sarily follows  that  when  Blaney  Joyner  con- 
veyed all  bis  realty,  "subject  to  and  reserving 
his  homestead  rights  therein,"  the  grantee 
took  all  subject  to  that  "determinable  exemp- 
tion," and  upon  the  determination  of  his  ex- 
emption by  his  death,  leaving  no  minor  chil- 
dren, there  was  nothing  left  to  pass  to  bis 
heirs  at  law.  The  "reversion,"  or,  more  ac- 
curately speaking,  "the  land  covered  by  the 
homestead,  subject  to  the  determinable  ex- 
emption," was  liable  to  sale  subject  to  such 
determinable  exemption,  till  an  act  was  pass- 
ed to  prevent  it;  and  that  such  land  Is  liable 
to  be  subjected,  the  sale  being  merely  post- 
poned till  the  determination  of  the  homestead, 
is  evidenced  by  the  fact  that  a  docketed  Judg- 
ment becomes  a  lien  thereon,  and  the  statute 
of  limitations  Is  suspended  as  to  such  lieu. 
Tbe  law  forbids  tbe  sale  under  execution  of 
such  "reversion"  (i.  e.,  the  land  subject  to 
the  determinable  exemption),  not  because  it  is 
not  property  of  the  debtor,  but  because,  at 
a  forced  sale  tbereof,  subject  to  an  exemption 
of  uncertain  duration,  the  property  would 
bring  a  song,  and  would  either  be  bought  in 
for  the  homesteader,  or  more  probably,  as  was 
the  practical  experience,  by  speculators. 
Hence  the  statute  was  passed,  suspending 
sale  under  execution  till  the  falUng  In  of  tbe 
"determinable  exemption,"  but  preserving  in 
force  the  lien  of  Judgments  thereon,  unimpair- 
ed by  any  statute  of  limitation.  There  is  no 
such  evil  to  be  guarded  against  by  legislation 
when  the  owner  makes  a  voluntary  sale,  and 
there  is  no  reason  to  restrict  his  Jus  dispou- 
endl.  The  reversion,  so  called,  being  the 
debtor's  property,  and  something  apart  from 
bis  "determinable  exemption,"  on  which  Inst 
there  could  be  no  Judgment  lien,  any  owner 
thereof,  when,  as  in  tbis  case,  no  Judgnuuit 
bad  been  docketed,  could  sell  it,  and  there  is 
no  statute  to  prevent  a  sale  or  conveyance 
thereof  by  bim.  That  the  land  allotted  Is 
something  separate  and  apart  from  the  "de- 
terminable exemption"  Is  evidenced  by  the 
further  fact  that  If  It  Increases  In  value  the 
excess  may  be  valued  and  sold  under  an  ex- 
ecution.   Clark's  Ckide  (3d  Ed.)  i  504a.    U  tt 
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Is  separate  and  apart,  a  conveyance  of  all  the 
realty,  "reserving  only  the  homestead  rights," 
which  Is  held  to  be  "a  determinable  exemp- 
tion," conveys  the  land  subject  to  such  deter- 
minable exemption.  When,  therefore,  Blaney 
Joyner  conveyed  bis  realty  "subject  to  his 
homestead  rights,"  the  grantee  took  it  all, 
subject  only  to  the  "determinable  exemption" 
upon  that  part  thereof  which  shonld  be  allot- 
ted as  his  homestead.  At  the  determination 
of  that  exemption,  which  is  all  that  Blaney 
Joyner  reserved,  there  was  nothing  to  go  to 
his  heirs  at  law.  The  very  fact  that  the 
homestead  is  "not  an  estate,  but  a  determina- 
ble exemption,"  settles  that.  Only  an  estate 
could  devolve  upon  his  heirs  at  law.  His 
"determinable  exemption,"  which  is  all  he  re- 
served, determined  at  his  death.  Indeed,  this 
point  has  been  often  before  the  court,  and 
has  been  settled  against  the  plaintiffs  by  our 
repeated  decisions  that  a  conveyance  of  land 
"subject  to  the  homestead  right"  of  the  gran- 
tor is  valid,  and  conveys  not  only  the  excess, 
but  also  the  reversion  of  the  homestead.  The 
facts  in  Jenkins  v.  Bobbltt,  77  N.  C.  383,  pre- 
sented a  stronger  case  for  the  plaintifTs'  con- 
tention, in  that  there  the  homestead  had  been 
actually  set  apart  by  metes  and  bounds  before 
the  conveyance,  yet  Pearson,  C.  J.,  says: 
"Was  a  conveyance  of  the  land,  subject  to  the 
homestead,  valid  to  pass  the  reversion?  His 
honor  ruled  that  it  was  invalid  for  want  of 
assent  of  the  wife  of  the  defendant.  The 
wife  has  no  estate,  interest,  or  concern  in 
the  reversion.  It  does  not  take  effect  in  pos- 
session until  after  the  termination  of  the 
homestead  estate.  So  we  are  at  a  loss  to  see 
on  what  ground  the  assent  of  the  wife  should 
be  necessary  in  order  to  give  validity  to  the 
deed  of  the  husband,  by  which  he  conveys  bis 
estate  In  reversion."  By  "estate  In  reversion" 
he  Indicates  merely  the  "allotted  land"  sub- 
ject to  the  determinable  exemption.  The 
word  "reversion"  is  used  merely  for  lack  of 
a  bettw,  and  because  the  land,  when  freed 
from  the  determinable  exemption,  resembles 
an  "estate  by  reversion,"  and  not  because  it 
is  such.  The  idea  being  clear,  the  use  of  a 
technically  Uiaccurate  expression,  for  lack  of 
a  better,  should  not  cause  confusion.  Then, 
after  adverting  to  the  statute  which  prevents 
a  sale  of  such  "reversion  of  the  homestead" 
under  execution,  and  the  lack  of  necessity  for 
such  statute,  If  the  wife  could  prevent  such 
sale  by  her  veto,  and  that  the  court  In  Hins- 
dale V.  Williams,  75  N.  C.  430,  had  extended 
the  operation  of  the  act  to  forbid  sales  of  the 
reversion  by  administrators  to  pay  debts, 
Pearson,  C.  J.,  further  says:  "But  a  sale  by 
the  owner  of  a  homestead  of  his  estate  In  re- 
version  stands  as  at  common  law  and  the 
owner  has  full  power  to  sell  It."  This  case 
has  never  been  overruled  or  questioned,  and 
we  find  in  the  annotated  reprint  of  that  vol- 
ume (77  N.  C.)  that  It  has  been  cited  with 
approval  in  Murphy  v.  McNeill,  82  N.  C.  223; 
Castlebury  v.  Maynard,  95  N.  C.  285;  Jones  v. 
Britton,  102  N.  C.  184,  0  S.  E.  554,  4  L.  R. 
A.  178;  Hughes  v.  Hodges,  102  N.  0.  236,  9 


S.  B.  437;  Vanstory  t.  Thornton.  112  N.  O. 
208,  IT  S.  B.  566,  34  Am.  St.  Rep.  483;  Thom- 
as V.  Fulford,  117  N.  0.  682,  23  S.  E.  635;  and 
WiUlams  V.  Scott,  122  N.  C.  548,-29  S.  E.  877. 
In  Thomas  v.  Fulford,  117  N.  C.  678,  684.  688, 
28  S.  E.  635,  the  majority  of  the  court  held, 
in  seriatim  opinions,  that  a  conveyance  "sub- 
ject to  homestead  right"  was  valid  and  car- 
ried the  entire  estate  of  the  grantor,  includ- 
ing the  reversion  of  the  homestead,  and  sub- 
ject only  to  the  homestead  right,  which  right 
only  exempts  the  homestead  from  sale  dur- 
ing the  life  of  the  grantor,  and  till  his  young- 
est child  became  of  age,  laid  off  or  to  be  laid 
off.  In  Williams  v.  Scott,  122  N.  C.  548,  29 
S.  E.  877  (the  last  case),  this  was  reaffirmed 
by  a  unanimous  court;  Montgomery,  J.,  say- 
ing: "The  laws  of  North  Carolina  prohibit  a 
sheriff  from  selling  the  reversionary  Interest 
In  homestead  lands  under  execution,  but  they 
do  not  prevent  the  homesteader  himself  from 
conveying  It,  Jenkins  v.  Bobbltt,  77  N.  C. 
385."  As  to  dower  rights,  the  conveyance  of 
the  husband  of  his  realty  without  the  Joinder 
of  his  wife  Is  valid,  subject  to  her  contingent 
right  of  dower.  Scott  v.  Lane,  109  N.  C.  154, 
IS  S.  E.  772;  Gatewood  T.  Tomllnson,  113  N. 
G.  312,  18  S.  E.  31& 

In  my  Judgment,  the  Judge  below  ruled 
correctly.    I  can  find  no  error  in  any  respect. 

MONTGOMERY,  J.,  concurs  in  the  above 
dissenting  opinion. 


STATE  V.  BISHOP  et  al. 

(Supreme  C!ourt  of  North  Carolina.     Nor.  18, 
1902.) 

MURDER— FIRST      DBXJRBB— BVIDKNCB— SOFFI- 
CIENCT— BURDEN  OF  PROOF. 

_  1.  Evidence  examined,  and  held  not  to  suffi- 
riently  show  premeditation  to  sustain  a  convic- 
tion of  murder  in  the  first  degree. 

2.  Pub.  Laws  1893.  c.  85,  divides  murder  into 
two  degrees,  and  expressly  provides  that,  to 
make  the  offense  murder  in  the  first  degree,  the 
state  must  prove  premeditation.  Fud,  that 
thou)irh  at  the  common  law  the  killing  with  a 
deadl.v  weapon  Implied  malice,  and  raised  a 
presumption  of  murder  against  the  prisoner, 
this  presumption,  under  the  statute,  only  ex-  | 
tends  to  murder  In  the  second  degree,  and,  to  ' 
make  the  offense  murder  in  the  first  degree, 
the  burden  is  on  the  state  to  show  premedita- 
tion. 

Clark  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  Bertie  county; 
Brown,  Judge. 

June  Bishop,  John  Belfield,  and  Jas.  Ste- 
venson were  convicted  of  murder  in  the  first 
degree,  and  appeal    Reversed. 

W.  R.  Johnson,  for  appellants.  L.  L. 
Smith,  with  the  Attorney  General,  for  the 
State. 

FURCHBS,  0.  J.  The  prisoners  were  in- 
dicted for  the  murder  of  Thomas  Stevenson, 
found  guilty  of  murder  in  the  first  degree, 
and  are  now  under  sentence  of  death.  The 
evidence  discloses  the  following  facts:  O.  T. 
Peele  is  a  merchant  in  Bertie  county,  and. 


f  2.  See  Homicide,  TOL  M, 
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on  the  morning  of  the  9th  April,  Joe  Feele 
left  an  order  at  his  store  to  let  Jim  Steven- 
son have  20  pounds  of  meat  and  a  sack  of 
meal.  That  evening,  about  4  or  5  o'clock, 
Peele's  wagon  drove  up  to  the  store,  with  the 
prisoners  In  It.  Melton  Belfleld,  It  seems, 
came  up  about  the  same  time.  It  seems  that 
they  had  been  to  some  kind  of  a  gathering 
at  a  place  called  "Kelford"  that  day,  and 
were  returning.  It  further  appears  that  all 
three  of  the  prisoners  and  Melton  Belfleld 
went  Into  the  store,  and  Jim  asked  for  the 
meat  he  was  to  get.  Peele,  the  owner,  and 
Stevenson,  the  deceased,  who  was  a  clerk, 
were  both  In  the  store.  Jim  said  he  wanted 
to  look  at  some  shoes,  and  the  deceased 
said  to  Teele,  "You  show  him  the  shoes,  and 
I  will  go  and  weigh  the  meat,"  which  seems 
to  have  been  In  another  room.  About  this 
time  Melton  Belfleld  commenced  to  curse  the 
deceased,  calling  him  the  meanest  things  he 
could  think  of,— among  others,  a  "son  of  a 
bitch."  The  deceased  said  he  would  not  take 
that,  and  reached  up  and  got  bis  pistol. 
Poele  ordered  them  all  out,  and  they  all 
went  but  Melton.  He  did  not  go  at  once,  and 
Jim  came  back  in  the  store,  and  took  blm  by 
the  arm  and  tried  to  get  him  out.  But  It 
does  not  seem  that  he  succeeded,  as  Feele 
says  he  gave  Melton  some  "soda,"  and  went 
with  blm  to  the  door,  and  turned  to  go  and 
weigh  the  meat,  and  met  the  deceased  going 
to  the  doof.  He  then  heard  pistols  firing, 
turned  back,  and  they  were  all  out  of  doors, 
and  the  deceased  was  shot.  There  were 
quite  a  number  of  shots,— he  thinks,  as  many 
as  10  or  15;  but  he  saw  no  one  shoot  but 
Melton,  and  did  not  see  either  of  the  prison- 
ers have  a  pistol,  nor  take  any  part  In  the 
flght  These  are  as  near  the  facts  as  we 
can  get  them  from  Peele's  evidence.  It 
seems  that  the  deceased  was  shot  In  four 
places,  and  as  many  as  seven  shot  holes  were 
in  his  clothing;  and,  from  the  evidence  of 
I>r.  Capebart,  the  shots  were  fired  from  be- 
hind. Some  of  the  witnesses,  who  were 
some  distance  from  the  place  of  the  homi- 
cide, thought  there  were  as  many  as  20 
sliots.  It  does  not  appear  whether  the  de- 
ceased's pistol  was  empty  or  loaded.  No 
witness  saw  either  of  the  prisoners  shoot,  nor 
have  a  pistol.  Stevenson  was  killed  almost 
instantly.  Melton  Belfleld  escaped,  and  was 
afterwards  killed  In  being  arrested.  This 
was  an  unfortunate  afCalr.  Two  men  are 
dead,  and  three  are  now  under  sentence  of 
death.  The  prisoners  are  further  unfortu- 
nate,—the  man  that  was  killed  was  a  white 
man,  and  the  prisoners  are  negroes,  and  are 
kin  to  Melton  Belfleld. 

The  charge  of  the  court  Is  not  sent  up, 
and  we  must  presume  it  was  correct,  except 
as  to  the  refusal  to  give  the  special  instruc- 
tions asked  by  the  prisoners.  These  were  as 
follows:  "(1)  That  upon  the  evidence  the 
Jury  cannot  find  a  verdict  of  murder  in  the 
first  degree.  (2)  That  upon  the  evidence  the 
jury  cannot  find  a  verdict  of  murder  in  the 
second  degree.     (3)  That  upon  the  evidence 


the  Jury  should  render  a  verdict  of  not  guilty." 
From  the  many  decisions  of  this  court 
since  the  act  of  1S93  dividing  murder  ioto 
two  degrees,  the  law  of  murder  in  the  sec- 
ond degree,  manslaughter,  excusable  and  Jus- 
tifiable homicide.  Is  the  same  as  before  the 
passage  of  that  act,  except  as  to  the  pun- 
ishment which  is  not  capital  now.  State  v. 
Rhyne,  124  N.  C.  847,  33  S.  E.  12&  And  out- 
side of  the  enumerated  cases,  such  as  "pois- 
oning, lying  in  wait,"  etc.,  to  make  the  crime 
murder  in  the  first  degree,  and  a  capital  fel- 
ony, the  state  must  prove.  In  addition  to  mal- 
ice, that  the  killing  was  done  with  "delibera- 
tion and  premeditation."  And  it  is  held  that 
such  deliberation  and  premeditation  do  not 
mean  that  the  prisoner  intended  to  kill  at 
the  moment  he  gave  the  fatal  blow.  This 
is  not  sufficient.  But  he  must  have  coolly 
and  deliberately  considered  the  consequences 
of  his  act  before  putting  it  Into  execution. 
In  order  to  make  the  killing  murder  in  the 
first  degree,  and  a  capital  felony.  State  v. 
Foster,  130  X.  C.  666,  41  S.  E.  2S4,  which 
case  carefully  reviews  the  statute  and  the 
decisions  of  this  court  thereon,  and  is  an 
authority  for  the  law  as  stated  above.  And 
we  see  no  evidence  in  this  case  showing  or 
tending  to  show  premeditation  or  delibera- 
tion on  the  part  of  the  prisoners.  If  they  did 
the  killing.  The  store  at  which  the  killing 
took  place  was  a  public  place,  to  which  par- 
ties were  Invited  and  expected  to  go.  They 
were  therefore  not  trespassers  or  intruders; 
and  when  the  difficulty  commenced  between 
Melton  Belfleld  and  Thomas  Stevenson,  the 
deceased,  and  they  were  ordered  out  of  the 
store,  the  prisoners  immediately  went  out, 
and  Jim  Stevenson  went  back  in  the  store, 
took  Melton  by  the  arm,  and  tried  to -get 
him  out.  Melton  did  not  go  out  immediately, 
and  Peele  gave  him  some  "soda,"  and  he 
then  went  out  Peele  then  turned  and  start- 
ed to  the  wareroom  to  weigh  the  meat,  and 
met  the  deceased  going  to  the  door  with  his 
pistol,  and  very  soon  thereafter  the  firing 
commenced.  Peele  at  once  turned  back,  and, 
when  he  got  to  the  door.  Melton,  deceased, 
and  the  prisoners  were  all  out  in  the  road, 
about  15  feet  from  the  store.  The  deceased 
was  down.  And  he  saw  no  one  shoot  except 
Melton.  Besides  this  store  being  a  public 
place,  where  all  persons  were  Invited  to  go, 
the  undisputed  evidence  is  that  one  Joe  Peele 
had  that  morning  left  an  order  at  the  store 
to  let  Jim  Stevenson  have  20  pounds  of 
meat  and  a  sack  of  meal;  and  that  evening 
Peele's  wagon  drove  up  with  the  prisoners  In 
it  or  with  it  and  they  went  in  the  store,  and 
Jim  asked  if  Feele  had  left  the  order,  and 
was  told  that  he  had.  Upon  these  facts,  the 
court  though  specially  requested  to  do  so, 
refused  to  instruct  the  Jury  "that  upon  the 
evidence  the  Jury  cannot  find  a  verdjct  of 
murder  la  the  first  degree."  In  refusing  to 
give  this  instruction  there  was  error.  But 
to  entitle  the  state  to  a  verdict  for  anything, 
It  must  prove  the  killing  by  the  prisoners. 
That  Thomas  Stevenson  was  killed,  there  i^ 
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no  dispute.  But  tbe  evidence  strongly  tends 
to  sbow  that  he  was  killed  by  Melton  Bel- 
fleld,  and  tbe  prisoners  deny  that  they  killed 
him.  Admitting  that  there  was  some  evi- 
dence tending  tx>  show  that  there  were  oth- 
er shots  fired  besides  those  Melton  fired  (and 
this  is  the  only  evidence  showing  or  tending 
to  show  that  any  one  but  Melton  fired),  not  a 
single  witness  points  out  or  Identifies  any 
one  except  Melton  that  did  fire.  It  may  be 
well  said  from  this  evidence  that,  if  any 
shots  were  fired  except  by  Melton  and  the 
deceased.  It  was  by  some  one  of  the  prison- 
ers, but  which  one  or  which  two  was  it  that 
fired?  Xo  witness  says  or  undertakes  to 
say  which  one  it  was.  Indeed,  they  say  they 
cannot  say  which  one,  nor  can  they  say  that 
they  all  fired.  Unless  this  could  be  done, 
then,  In  the  entire  absence  of  any  evidence 
that  the  killing  was  the  result  of  a  conspir- 
acy, agreement,  or  understanding  between 
the  prisoners,  (»■  the  prisoners  and  Melton 
Belfield,  to  commit  the  murder,  none  of  the 
prisoners  can  be  convicted.  If  they  could,  it 
would  be  to  convict  an  innocoit  man,  rather 
than  fall  to  convict  a  guilty  man.  This  Is 
not  the  law.  Where  two  or  more  are  indict- 
ed for  murder,  and  the  evidence  shows  that 
one  of  the  prisoners  is  guilty,  but  the  evi- 
dence fails  to  show  which  one,  they  must 
all  be  acquitted.  "Although  it  may  be  posi- 
tively proved  that  one  of  two  or  more  per- 
sons committed  a  crime,  yet  It  Is  uncertain 
which  Is  the  guilty  party,  all  must  be  acquit- 
ted. No  one  can  be  convicted  till  It  is  es- 
tablished that  he  is  tbe  party  who  commit- 
ted the  offense."  Campbell  v.  People,  61  Am. 
Dec.  49,— the  first  case  In  tbe  book.  If  the 
evidence  showed  that  all  the  prisoners  par- 
ticipated in  killing  James  Stevenson,  then 
they  would  all  be  guilty  of  the  same  offense. 
If  guilty  at  all.  But  we  submit  that  the  evi- 
dence does  not  sbow  this  to  be  the  fact  in 
this  case.  And  as  It  Is  contended  on  the  part 
of  the  state  that  It  does,  and  as  the  entire 
evidence  Is  made  a  part  of  the  case  on  ap- 
peal, we  Insert  as  a  part  of  this  opinion  the 
entire  evidence;  and  we  are  satisfied,  upon 
an  examination  of  the  entire  evidence.  It  will 
not  show,  as  the  state  contends  It  does:  (1) 
That  the  "four  went  In  a  body."  (2)  "That 
soon  thereafter  •  •  •  all  four  were  chas- 
ing the  deceased,  and  firing  at  him  as  he 
ran."  (3)  "That  all  four  Jumped  In  a  wagon 
and  drove  hurriedly  off."  (4)  "Firing  at  him 
as  he  ran."  (5)  "All  engaged  in  the  joint 
common  assault."  (6)  "The  pursuit  by  four 
men  following  up  one  who  is  fleeing  and  try- 
ing in  vain  to  escape."  (7)  "That  the  pris- 
oners and  Melton  going  off  together."  (8) 
"The  deceased  acknowledged  himself  van- 
quished by  fleeing,  and  was  pursued  by  su- 
perior numbers."  (9)  "And  again  after  he 
was  down,  and  all  four  participating  in  the 
Inst  bloody  and  savage  act."  (10)  "When  (if 
the  evidence  Is  believed)  the  four  men  pulled 
out  their  pistols  and  commenced  firing  upon 
one  man,  and  continued  to  pursue  and  fire 
upon  bim  while  falling."    (11)  '^'he  evidence 


la  that  in  a  few  minutes  all  of  them  wiere 
using  pistols."  (12)  "Tbe  white  man  is  seen. 
out  of  doors,  running  for  his  life,  with  all 
four  chasing  him,  and  four  pistols  barking 
on  his  back."  (13)  "Then  all  four  men  Jump- 
ed In  the  wagon  and  drove  off."  We  say 
that  a  careful  perusal  of  all  the  evidence  will 
fall  to  show  that  the  above  statements  were 
proved  as  Is  claimed  to  have  been  done  by 
the  state. 

The  common-law  definition  of  murder  is 
stated  by  Sir  Michael  Foster  on  page  255  of 
his  Crown  Laws  as  follows:  "In  every  charge 
of  murder,  the  fact  of  the  killing  being  first 
proved,  all  tbe  circumstances  of  accident, 
necessity,  or  infirmity  are  to  be  satisfactorily 
proved  by  tbe  prisoner,  unless  they  arise  out 
of  the  evidence  produced  against  him;  for 
the  law  presumeth  the  fact  to  have  been 
founded  in  malice,  until  the  contrary  ap- 
pears." This  definition  of  murder  at  common 
law  has  been  adopted  by  the  courts  of  this 
state,  and  has  never  been  departed  from, 
so  far  as  we  know.  This  definition  applies 
to  murder  in  the  second  degree,  since  the 
act  of  1803,  dividing  murder  Into  two  degrees. 
But  it  is  now  claimed  for  the  state  that  the 
common-law  definition  presumes  "malice  and 
premeditation."  If  this  were  true,— that, 
when  the  Idlllng  was  shown,  "premeditation" 
was  presumed,— the  state  need  only  show  the 
killing,  to  make  it  murder  in  the  first  degree. 
If  this  were  so,  it  at  once  emasculates  the 
statute  of  1893,  and  every  murder  would  be 
murdo:  In  tbe  first  degree  unless  the  prisoner 
could  prove  the  negative,— that  he  did  not 
premeditate.  But  the  statute  itself  expressly 
provides  that,  to  make  the  offense  murder  in 
the  first  degree,  the  state  must  prove  the 
premeditation. 

There  was  error,  also.  In  refushig  to  give 
the  second  and  third  prayers  for  instructions. 

Error. 

The  evidence  1>  as  follows: 

"Your  name  is  C.  T.  Peele?  Tes,  sir.  Did 
you  know  Mr.  Stevenson?  ITes,  sir.  Please 
state  all  the  facts  concerned  with  the  killing 
of  young  Mr.  Stevenson.  On  the  morning 
of  the  0th  April,  Joe  Peele  came  to  our 
place  of  business,  and  told  me  to  let  Jim 
Stevenson  have  20  pounds  meat  and  sack  of 
meal.  About  an  hour  a  wagon  passed  tbe 
door.  About  4  or  5  o'clock,  Peele's  wagon 
drove  up.  Jim  Stevenson  walked  in,  and 
said,  'Did  Mr.  Peele  leave  word  here  to 
get  any  meat?'  I  told  him,  'Yes.'  We  wait- 
ed a  few  seconds,  and  about  that  time  Jim 
Stevenson  said,  'We  want  to  look  at  some 
shoes,'  and  Mr.  Stevenson  said,  'You  go  and 
show  them  the  shoes,  and  I  will  weigh  the 
meat  and  meaL'  Stevenson  went  in  the  gro- 
cery room,  and  I  went  for  the  shoes.  Melton 
Belfield  came  in  and  cursed,  and  In  a  few 
minutes  June  Bishop  said,  'Stevenson  [mean- 
ing the  clerk],  come  on  and  weigh  the  meat' 
John  Belfield  said,  'Come  on  over*  where  they 
were,  and  laughed.  Melton  Belfield  was  in 
there  quarreling,  and  I  ordered  him  out  be- 
cause he  was   bringing  on  trouble.    What 
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happened  them?  Melton  kept  cnrslng,  and 
Mr.  Stevenson  spoke  to  blm  and  said  he  was 
getting  tired,  and  reached  up  and  got  his 
pisFtol,  and  Melton  remarked  he  was  not 
scared  of  him..  I  walked  around  the  counter 
and  gave  soda  to  Melton,  and  told  him  to 
get  out.  That  was  at  the  door.  I  was  going 
to  the  door.  Mr.  Stevenson  was  around  the 
counter.  I  was  at  the  door.  Nobody  In  the 
store  but  us  three.  All  rest  went  outdoor 
Utae  other  three  men).  John  Belfleld  came 
back  in  there  and  was  at  the  door.  He  came 
in  there  and  took  bold  Melton's  arm  and 
asked  him  to  come  out,  but  he  did  not  come 
out  John  went  out.  I  went  with  Melton 
to  the  door,  and  Melton  called  Mr.  Stevenson 
a  damned  son  of  a  bitch,  and  Mr.  Stevenson 
made  for  the  .  door.  The  three  (def  aidants) 
were  standing  there.  What  other  men  were 
there?  I  don't  know.  I  left  Mr.  Stevenson 
standing  in  the  door,  and  went  to  the  grocery 
room.  I  got  about  halfway,  a^d  heard  pis- 
tols fire,  and  when  I  got  back  I  saw  Melton 
shoot  Mr.  Stevenson.  When  you  got  to  the 
door,  did  you  see  these  other  three  men? 
Yes,  sir.  Ho w  far  were  they  ?  15  or  20  yards. 
Uow  many  shots  were  fired?  Fifteen,  (Here 
the  witness  showed  the  positions.)  How  near 
was  Mr.  Stevenson  to  the  wagon?  He  was 
right  at  the  wagon.  When  you  saw  the  last 
shot  fired,  where  did  you  see  these  three 
men?  In  the  road.  How  far  was  Mr.  Stev- 
enson? Right  there.  Saw  no  other  men  but 
the  prisoners  and  some  women.  They  were 
behind  Melton  Belfield.  When  I  went  to  the 
door  he  fired  the  last  shot,  and  was  standing 
over  him.  Yon  say  Jim  Stevenson  was  one 
of  the  main  ones.  What  did  they  all  do 
then?  They  were  hollowing  to  Melton  to 
come  on,  come  on.  I  ran  to  Mr.  Stevenson, 
and  found  him  dead.  How  long  did  he  live? 
A  few  minutes.  Died  right  there  on  the 
road.  Did  you  find  any  of  the  bullets?  Yes, 
sir,  I  found  one  In  the  grocery  room.  Any 
hole  In  the  side  of  the  house?  Yes,  sir;  it 
went  In  the  front,  back  through,  and  hit  box, 
and  fell  in  it.  It  was  a  32.  Where  was 
that  hole  In  side  of  house?  It  went  in  di- 
agonally. (Here  witness  sihowed  how  It  went 
in.)  When  you  went  out  first,  where  was 
Melton  Belfield?  He  was  Just  a  few  steps 
off.  AVhere  was  he  standing?  Nearly  in  the 
direction  of  that  hole.  Did  you  find  any  oth- 
er bullets?  Yes,  sir;  in  the  store.  It  fell 
out  of  his  clothes.  Is  that  the  bullet?  Yes. 
sir;  3S.  Did  you  bring  those  clothes  here? 
Yes,  sir.  (Clothes  were  here  presented  and 
examined,  and  holes  shown  to  the  Jury.)  Did 
you  order  these  parties  out?  Yes,  sir.  Did 
they  go  out?  All  but  Mcltou.  Did  the  oth- 
er three  come  back?  Yes,  sir;  Melton  re- 
mained In.  What  did  he  say?  Melton  called 
Mr.  Stevenson  a  damned  son  of  a  bitch. 
What  else  did  he  call  him?  Damned  scound- 
rel, poor  white  rascal.  What  connection  are 
they?  Melton  and  John  Belfleld  are  brothers, 
and  June  Bishop  and  Jim  Stevenson  are  Mel- 
ton's brothers-in-law. 
"Cross-examination    by    W.    B.    Johnaon: 


Yon  stated  they  went  In  there  to  do  some 
trading.  Who  was  the  leader?  Melton. 
When  you  ordered  them  out,  did  these  three 
prisoners  go  out?  Yes,  sir.  They  did  not 
take  any  part  in  the  row,  did  they?  Not 
specially.  Didn't  these  men  go  to  Melton 
and  ask  him  to  come  out?  John  did.  It  ap- 
peared to  you  that  they  were  trying  to  stop 
the  trouble?  Did  you  find  Mr.  Stevenson's 
pistol?  Yes,  air.  Did  he  shoot  Melton  Bel- 
field?  I  do  not  know.  Did  you  see  pistol 
in  Mr.  Stevenson's  hand?  No,  sir.  Did 
these  three  men  here  appear  to  be  peacea- 
ble? Not  particularly.  They  were  quarrel- 
ing. John  called  back  after  Melton,  didn't 
he?  Yes.  sir.  These  three  men  were  not 
taking  any  part  in  the  shooting  affray,  were 
they?  I  don't  know.  I  was  In  the  grocery 
room.  How  long  were  yon  gone  in  the  back 
room?  I  came  back  soon  as  I  heard  the 
pistols  firing.  You  ran,  did  you?  Yes,  sir. 
They  were  trying  to  get  Melton  away?  Yes, 
sir.  They  were  not  trytag  to  hurt  Mr.  Steven- 
sou?  No,  Sir.  When  Mr.  Stevenson  went 
out  of  the  door,  did  yon  hear  Mr.  Stevenson 
say  he  was  going  to  kill  the  damned  black 
son  of  a  bitch?  No.  sir.  How  far  was  Mr. 
Stevenson  lying?  About  15  steps.  There 
was  nothing  to  indicate  that  be  was  pulled 
out  there?  I  do  not  think  he  would  have 
ran  out  there.  He  was  after  Melton  Belfield? 
Yes,  sir.  Did  you  see  any  pistols  in  the 
hands  of  these  fellows?  No,  sir.  They  were 
doing  everything  they  could  to  get  him  away 
from  there?  Yes,  sh:;  John  hollowed  to  him 
to  come  out  You  do  not  pretend  to  say  that 
Mr.  Stevenson  did  not  go  out  of  the  door? 
(Here  the  witness  was  asked  by  the  solicitor 
where  the  man  was  shot,  and  the  witness 
showed  him.)  The  bullets  could  have  been 
shot  In  him  after  he  fell,  couldn't  they?  I 
did  not  see  but  one  shot 

"By  the  solicitor:  When  you  heard  them 
crying,  'Come  on,  come  on,'  that  was  when 
you  saw  the  last  shot  fired?    Yes,  sir. 

"Evidence  of  J.  L.  Andrews,  for  state: 
Where  do  you  live?  In  Roxabel.  Please 
state  everything  you  heard  or  saw  concerning 
this  killing.  I  heard  a  few  reports  of  shoot- 
ing. Where  were  you?  In  my  house.  How 
far  off?  37  yards  from  Peele's  store.  I 
thought  they  had  been  down  to  the  celebra- 
tion at  Kelford,  but  It  lasted  so  long  I 
thought  something  was  the  matter.  How 
many  shots  were  fired?  15  or  20.  What 
did  you  finally  do?  I  went  to  the  door,  and 
saw  Melton  Belfield  standing  right  over  Mr. 
Stevenson,  and  he  shot  him  as  I  got  to  the 
door.  I  stepped  to  the  door  with  the  deter- 
mination of  going  there,  and  Belfleld  ran. 
Did  you  see  any  other  persons?  No,  sir;  no 
one  but  Belfleld  and  Stevenson.  You  could 
see  no  other  persons  but  those  two?  I  could 
not  think  of  anything  else.  Did  you  find  any- 
thing about  the  place  after  be  fell?  Next 
day  I  picked  up  a  ball  just  about  the  place 
Mr.  Stevenson  was  lying.  It  was  a  32.  You 
know  nothing  about  what  happened  Inside 
the  door?  No,  sir.  You  directed  your  attain 
Digitized  by  VjOOQIC 


840 


42  SOUTHEASTERN  REPOBTEB. 


(N.C. 


tion  just  to  those  two?  I  couldn't  think  of 
anything  else. 

"Cross-examination:  Your  store  87  yards 
from  Peele's  door?  Yes,  sir.  You  said  when 
you  came  out  you  did  not  see  anything  but 
Melton  Belfleld  bending  over  Mr.  Sterenson, 
shooting?  Yes,  sir.  If  these  men  (the  pris- 
oners) had  been  there,  you  could  have  seen 
them?  The  shooting  was  about  over.  I  say, 
If  these  men  had  been  engaged  In  It,  you 
could  have  seen  them?    Yes. 

"By  the  solicitor:  What  position  was  Ste- 
venson In  when  you  got  there?  Leaning  on 
his  left  arm,  and  commenced  leaning  over 
till  he  fell,  and  dying  in  a  few  seconds. 

"By  attorney  for  defendants:  Can  you 
swear  there  were  as  many  as  15  or  20  shots? 
Yes,  sir;  sounded  like  pop  crackers. 

"Evidence  of  A.  T.  iiiverman,  for  state: 
Yoiir  name  is  Mr.  A.  T.  Liverman?  Yes,  sir. 
Were  .vou  present  In  Roxabel  on  the  evening 
of  this  shooting?  Yes,  sir.  About  6  o'clock 
on  the  Otb  April.  I  did  not  look  at  the  clock. 
I  went  in  same  direction,  about  30  yards. 
I  heard  several  pistols.  I  looked  and  looked 
the  road,  and  saw  several  men  who  seemed 
to  be  engaged  In  a  wrangling,  and  firing 
went  on,  and  I  remained  there  when  over 
four  or  five  shots  were  fired.  Then  three 
reports,  with  slight  lapse  of  time  between 
the  sliots.  After  tliat  I  don't  know  what 
took  place.  I  know  there  were  several  more 
pistols.  I  saw  five  men,— four  around  one 
who  seemed  to  be  trying  to  get  away.  I 
saw  four  men  who  seemud  to  be  pressing 
around  the  man.  One  man  was  trying  to  get 
away.  The  four  men  were  trying  to  stop 
him.  Two  men  seemed  to  be  behind  the 
wagon.  I  saw  him  when  he  was  falling. 
He  appeared  whiter  than  other  four.  I  saw 
one  man  at  his  feet,  and  one  man  at  the  fall- 
en man,  and  one  there.  Just  as  he  was  fall- 
ing the  pistols  were  firing  repeatedly.  I 
saw  two  men  leave  on  right  of  the  wagon, 
and  one  on  left  of  the  wagon,  and  one  seem- 
ed to  remain  a  little  longer.  The  last  man 
tliat  remained  then  ran  off,  and  somebody 
was  hallooing,  and  I  heard  some  one  say, 
'Drive,  drive.'  I  was  about  160  yards  from 
where  the  firing  began.  I  went  about  120 
yards  from  where  Mr.  Stevenson  fell.  You 
could  not  tell  who  the  men  were?  No,  sir; 
the  shooting  was  so  rapid,  I  thought  some 
stray  bullet  might  come  down  this  way,  and 
kept  aside.  As  soon  as  I  stepped  out  I  saw 
last  man  leave.  Do  you  recall  the  last  shot? 
No,  sir;  the  men  were  standing  over  him, 
and  the  four  men  seemed  to  be  bending  over 
toward  Mr.  Stevenson.  The  wagon  did  not 
come  towards  you?  No,  sir;  there  were  as 
many  as  15  or  20  shots.  What  other  men 
be&ides  the  four  men  and  the  shot  man? 
None  at  all. 

"Cross-examination:  Could  you  not  recog- 
nize any  of  the  men?  No,  sir;  there  was  so 
much  smoke,  etc.  I  could  not  tell  who  was 
doing  the  shooting.  You  don't  pretend  to 
swear  that  any  of  these  men  (the  prisoners) 
fired  shots?    No,  tit. 


"Evidence  of  Dr.  A.  Capehart:  Where  do 
you  live?  Town  of  Boxabel,  this  county. 
The  town  is  situated  at  crossroads.  It  cross- 
es the  toad  coming  from  Hertford  county  at 
right  angles.  Do  yon  know  where  the  mur- 
der was  committed?  At  the  crotch  of  the 
road,  nearly  in  front  of  Peele's  store.  At 
what  angle  was  Mr.  Peele's  store?  They 
came  from  Keiford,  there,  in  the  left  angle,— 
this  side.  Did  you  see  any  part  of  what  oc- 
curred? I  did.  Tell  the  Jury.  Where  were 
you  when  yon  first  saw  anything  of  tbls  oc- 
currence? I  was  sitting  in  my  home,  and 
my  attention  was  arrested  by  rapid  firing. 
I  looked  out  of  my  window  and  saw  a  num- 
ber of  men.  It's  about  125  yards  to  Peele's 
store.  Four  or  five  men  seemed  to  be  en- 
gas:ed  in  what  appeared  to  be  gun-shooting. 
Almost  cotncidentally  with  the  firing,  my 
eye  rested  on  one  of  the  party  falling.  I 
saw  three  or  four  men  standing  around  this 
man,  and  it  appeared  that  he  was  being  at- 
tacked. I  saw  three  flashes  of  pistols  al- 
most at  the  same  time  In  different  positions 
and  from  different  directions.  These  parties 
who  were  around  the  man,  nearly  prostrate, 
were  firing  on  him.  I  knew  there  were  more 
than  one  pistol  being  used,  because  I  conld 
tell  from  the  fiashes.  I  saw  three  of  tbem 
scamper  otT.  The  fourth  remained,  and  fire<i 
parting  shot.  In  the  meantime  the  tbree 
that  ran  off  were  calling  to  this  man,  saying. 
'Come  on,  Melton;  hurry,  hurry.'  Some  of 
them  got  lu  the  wagon  and  said,  'Drive.' 
There  was  a  wagon  intervening  between 
Peele  Bros.'  store.  (Here  the  witness  reti- 
red to  the  diagram.)  Did  you  see  any  one  in 
the  road  but  those  four?  I  think  not.  Did 
you  recognize  any  one  at  the  time?  I  did 
not.  Did  you  identify  these  three  men  (the 
prisoners)  ?  I  did  not.  (3o  on  and  state  what 
you  did?  Some  one  came  over  and  asked 
me  to  come  out  I  went,  and  be  was  dying, 
lying  on  bis  back,  when  I  got  there.  De- 
scribe ail  about  it?  He  was  taken  from  the 
road,  and  was  carried  to  the  store  and  was 
shrouded.  Four  balls  entered  his  body,— one 
on  the  left  side  of  his  neck.  One  of  the  balls 
had  hit  him  in  the  back;  was  in  the  region 
of  the  kidneys.  The  third  ball  hit  about  six 
inches  of  the  left  of  the  spinal  column,  be- 
tween the  eighth  and  ninth  ribs,  and  ranged 
internally.  The  fourth  ball  hit  him  in  the 
shoulder,— hit  on  outer  border  of  shoulder, 
did  not  hit  blade,— passed  in  diagonally,  and 
entered  the  lung.  The  ball  that  hit  him  in 
the  neck  went  through  lapel  of  the  coat  in 
the  collar.  What  effect  would  .that  have  on 
him?  All  of  them  would  have  been  neces- 
sarily fatal,  except  possibly  the  one  In  the 
neck.  From  your  examination,  in  your  opin- 
ion, what  position  should  they  have  been  in? 
It  would  have  been  necessary  for  a  man  to 
be  standing  from  the  side  to  be  hit  In  the 
neck;  and  the  ball  that  hit  him  In  the  shoul- 
der, the  man  must  have  been  standing  from 
the  rear  ot  the  left  side.  One  in  the  kidney 
was  found  almost  vertically  down.  One  be- 
tween eighth  and  ninth  ribs  would  have  also 
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been  fired  from  tbe  aide.  Was  shot  from  be- 
hind every  time.  Noiie  from  the  front  How 
many  bullets  in  tbe  clothes?  Four  In  the 
coiit  and  shirt,  and  this,  I  think,  made  seven. 
The  one  shot  in  lower  part  of  his  coat  did 
not  enter  bis  body,— was  talcen  away.  Did 
you  see  tbe  ball  found  in  the  grocery  room? 
Yes,  sir;  I  found  the  ball  that  entered  the 
gn-ocery  department  from  the  right  of  the 
door.  It  must  have  been  fired  from  the  left. 
How  far  from  main  store  from  where  you 
saw  the  man  fall?  12  or  16  yards.  How 
many  shots,  in  your  estimation,  did  you 
bear?    15  or  20. 

"Cross-examination:  Firing  before  I  look- 
ed out  of  my  window,  and  when  I  looked  out 
I  saw  flashes.  At  least  12  or  15  shots  were 
fired. 

"Re-examination :  Who  was  doing  the  shoot- 
ing? I  don't  ijnow.  You  did  not  identify 
them?  I  did  not  Did  you  recognize  the 
man  that  got  up  in  the  wagon?   I  did  not 

"Evidence  of  B.  F.  Burket,  for  the  state :  Do 
you  live  in  Itoxabel?  Yes,  sir.  Where  were 
you  at  the  time  of  shooting?  I  was  in  Mr. 
Tyler's  store.  How  far?  200  yards.  How 
was  your  attention  directed  to  It?  By  shoot- 
ins.  I  was  behind  store,  cutting  wood.  What 
did  you  see?  I  saw  four  or  five  men  togeth- 
er. Covli  you  tell  who  they  were  at  time? 
Xo,  sir;  I  could  tell  after  they  ran  off.  I 
saw  last  shot  Did  you  hear  anything?  I 
beard  them  hallooing,  'Come  on,  come  on; 
come  on.  Melton.'  Who  were  they?  Melton 
Belfleld  and  tbe  three  prisoners,  John  Bel- 
field,  James  Stevenson,  and  June  Bishop. 
Were  they  the  ones  you  saw  in  the  crowd 
around  the  deceased  man?  Yes,  sir.  Do  you 
know  how  many  shots  yon  heard?  I  could 
not  tell. 

"Cross-examination:  How  far  were  you 
from  tLhe  scene  of  trouble?  200  yards  from 
trouble  to  Mr.  Tyler's  store.  Were  you  go- 
ing at  the  time  towards  the  shooting?  No, 
sir.  When  you  came  out,  you  stopped  still? 
Yes,  sir.  They  were  200  yards,  and  you  rec- 
ognized them?  Yes,  sir.  Do  you  mean  to 
swear  on  your  oath  that  you  knew  these 
men,  and  could  identify  them  on  your  oath? 
Yes,  sir.  Did  you  see  either  of  these  men 
firing  pistols?  No,  sir.  Could  you  not  tell 
there  were  more  tban  one  doing  the  firing? 
Smoke  was  coming  from  more  than  one. 
Could  you  see  the  different  puffs  of  smoke? 
Yes,  sir.  What  was  the  position  of  the  men? 
All  together.  Did  you  know  who  they  wore? 
Xo,  sir.  Did  you  see  these  men  with  pistols? 
Xo,  sir.  Were  not  these  men  trying  to  get 
Melton  Belfleld  away  from  there?  I  don't 
know. 

"By  the  solicitor:  You  could  not  recognize 
tbe  men  in  the  mix-up?  No,  sir.  You  recog- 
nized tbe  men  ns  you  stated?    Yes,  sir. 

"Evidence  of  Ellen  Belfleld,  for  the  defend- 
ant: Just  tell  what  you  saw?  Well,  I  know 
.Mr.  Stevenson  shot  Melton  Belfleld  twice.  I 
am  his  mother.  Where  had  you  been  that 
day?     Kelford.     I  went  in  tbe  store  after 


pepper.  Where  bad  you  been?  Kdford. 
Nobody  witb  me  but  John.  I  went  in  Mr. 
Peele's  store,— me  and  John.  I  got  my  pep- 
per. Mr.  Stevenson  handed  It  over  the  coun- 
ter, and  Melton  called  him  a  son  of  a  bitch 
again.  Mr.  Stevenson  said  I  want  going  to 
take  that  Mr.  Stevenson  came  out  witb  his 
pistoL  After  I  saw  the  blood  running,  it 
frightened  me.  I  saw  the  pistol  in  fiia  hand 
when  h«  came  out  of  the  store.  I  saw  Mel- 
ton and  Mr.  Stevenson  shooting.  Who  fired 
the  first  shot?  Mr.  Stevenson  shot  twice 
before  Melton  sliot  at  all.  Where  did  Melton 
pet  his  pistol?  I  saw  him  get  it  from  bis 
hip  pocket.  He  pulled  It  out  and  sbot  four 
times.  Mr.  Stevenson  did  not  pass  on  by 
Melton?  No,  sir.  Was  John  in  the  store? 
Yes,  sir.  At  what  time  did  he  come  out? 
All  were  out  there  when  tbe  sbootlng  com- 
menced. John  came  out  before  Melton.  Did 
you  see  Jolin  with  a  pistol?  No,  sir.  Hear 
blm  say  anything  about  tbe  firing?  I  did 
not  see  but  two  pistols. 

"Cross-examination:  You,  the  mother  of 
Melton  and  .Tohn?  Yes,  sir.  Were  any  of 
these  men  drinking?  I  don't  know.  Where 
were  you?  I  was  in  the  store  when  Melton 
got  after  Mr.  Stevenson  about  the  meat  and 
meal  and  cussed  him.  Then  Melton  got  out 
of  the  store,  and  Mr.  Stevenson  came  to  the 
door  and  shot  twice,  and  Melton  shot  foiu: 
times.  Facing?  Yes,  sir.  After  he  was  on 
the  ground  he  shot  three  or  four  times.  You 
remember  about  this  matter  when  it  was 
brought  up  before  the  magistrate's  trial,  and 
did  you  say  when  he  made  the  sbot  you 
saw  some  man  on  your  left?  I  don't  know 
what  happened  after  that  I  left  them  all 
In  a  bunch.  What  do  you  mean?  I  heard 
two  pistols,— Mr.  Stevenson's  and  Melton's. 
You  say  Mr.  Stevenson  shot  twice,  and  Mel- 
ton four  times.  Who  was  that  you  saw 
shooting  when  you  testified  before  the  magis- 
trate when  yon  turned  your  back?  The  rea- 
son I  turned  my  back  was  because  I  was 
sick. 

"Evidence  of  Louisa  Stevenson,  for  defend- 
ant: Where  had  you  t>een  on  day  shooting 
took  place?  Kelford.  Who  went  there  witb 
you?  I  went  there  on  the  wagon.  Who  was 
with  you?  Dora  Savage,  Melton,  and  my- 
self; June  Bishop  on  cart.  Stopped  at  Mr. 
Peele's  to  buy  some  sugar.  Who  went  in 
there  with  you?  Brother  June  and  sister. 
June  went  In  there  to  get  some  groceries 
Mr.  Peele  asked  bim  to  get  You  were  in 
the  store  all  the  time  it  took  place?  I  was 
in  there  before.  He  (Melton)  came  in  there 
and  asked  Mr.  Stevenson  about  some  groce- 
ries, and  Mr.  Stevenson  told  blm  he  had 
given  it  to  another,  and  he  told  Mr.  Steven- 
son Mr.  Peele  told  him  to  get  SO  pounds  of 
meat  Melton  told  Mr.  Peele  Mr.  Stevenson 
cursed  at  him,  and  that  he  had  to  trade  at 
bis  store,  but  if  that  was  tbe  way  his  clerk 
did,  he  would  not  trade  there  any  more. 
He  told  Mr.  Stevenson  he  would  not  curse 
him   any  more.    They  did  not  run  on  any 
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more  before  they  were  mad.  He  called  Mr. 
SteTenson  a  poor  son  of  a  bitch.  Mr.  Stev- 
enson told  him  he  would  not  take  that  again, 
and  he  called  Mr.  Stevenson  a  God  damned 
black  son  of  a  bitch.  Mr.  Peele  ordered  him 
ont,  and  Mr.  Stevoison  followed  him  and 
said,  'You  damned  narrow-faced  son  of  a 
bitch.'  He  had  a  pistol  by  his  aide,  and  came 
out  and  met  Melton  face  to  face.  He  shot 
him  twice.  Was  Mr.  Stevenson  standing 
still?  No,  sir;  they  met,  and  shot  standing. 
When  Mr.  Stevenson  shot  him,  he  was  run- 
ning. He  put  his  hand  In  Ills  pocket  for  his 
pistol,  and  shot  him  until  he  was  down  and 
done  shooting.  When  he  shot  Mr.  Stevenson, 
he  shot  and  kept  shooting.  When  Melton 
end  Mr.  Stevenson  were  shooting  so,  the 
horses  ran  oft,  and  a  little  boy  got  them,  and 
Melton  ran  and  got  up.  Where  were  these 
men  (the  prisoners)?  They  were  not  around 
this  white  man;  were  around  the  buggy  and 
wagon.  I  did  not  see  any  of  them  shoot. 
Did  any  of  these  men  say  anything  to  Mel- 
ton? Jim  Stevenson  told  Melton:  'You  done 
got  the  meat  and  meal.  Come  on  out'  He 
would  not  come  out,  and  they  left  him  alone. 

"Gross-examination:  How  many  times  did 
you  see  Melton  and  Mr.  Stevenson  shoot 
when  they  were  facing  one  another?  Mr. 
Stevenson  shot  twice,  and  he  shot  Melton 
about  the  head.  When  Melton  shot  Mr. 
Stevenson,  Mr.  Stevenson  Jumped  by,  and 
shot  him  when  he  was  passing.  Were  they 
the  only  two  men  In  the  wrangle?  Only  two 
were  shooting.  You  came  up  before  the  mag- 
istrate? Yes,  six.  You  remember  saying  in 
that  trial  that  yon  saw  June  Bishop  near 
Mr.  Stevenson,  with  his  hand  in  his  hip 
pocket?  Yes,  sir.  Did  you  hear  June  Bishop 
tell  Mr.  Stevenson  he  could  shoot  as  many 
times  as  Mr.  Stevenson  could?  Yes,  sir. 
What  else  did  you  hear  June  say?  He  told 
him  (Melton)  to  use  his  things;  that.  If  he 
don't,  he  would  use  his.  You  did  not  see 
June  Bishop  shoot?  No,  sir.  Did  you  testify 
in  magistrate's  trial  that  somebody  shot  from 
behind  yon,  and  that  June  Bishop  was  be- 
hind you?  I  told  you  the  ball  passed  me. 
Which  way  was  It?    Passed  by  me. 

"Evidence  of  Ella  Bishop,  for  defendants: 
Tell  what  you  know.  You  are  June  Bishop's 
wife?  Yes,  sir.  Well,  go  on  and  state  what 
you  know?  Melton  and  Jim  Stevenson  came 
on  the  wagon,  and  asked  Mr.  Stevenson  at 
the  door  about  some  meat  and  meal.  I  didn't 
go  in  the  store.  Did  these  three  men  (the 
defendants)  come  out  before  Melton  and  Mr. 
Stevenson?  They  came  out,  and  heard  Mel- 
ton In  there  quarreUng,  and  went  back  In 
there  to  get  him  out.  Then  June  and  John 
came  out.  When  they  were  all  in  the  grocery 
room.  Melton  came  up  from  the  shoe  shop 
and  said  to  Mr.  Stevenson,  'How  much  meat 
is  that?'  and  he  (Mr.  Stevenson)  said, 
'Twenty-eight  pounds'  and  that  was  what 
brought  on  the  row.  Who  came  out  first, — 
these  three  men  or  Melton?  John  and  June 
came  out  before  Melton.     Did  you  see  Mr. 


Stevenson  with  the  pistol?  Yes,  sir.  How 
far  was  Melton  from  him?  Mr.  Stevenson 
made  three  short  for  him  before  be  fired. 
When  Mr.  Stevenson  shot,  be  ran  by  Melton, 
and  Melton  shot  him  in  the  back.  I  did  not 
see  but  two  pistola  These  three  men  did 
not  have  any  pistols. 

"Cross-examination:  Melton  bad  one  pis- 
tol? Yes,  sir.  What  size  shot?  32  or  3a 
How  many  times  would  Melton's  pistol  fire? 
Five  times.  Mr.  Stevenson's  pistol  was  fired 
four  times.  Nine  shots  were  fired  in  Boxa- 
beL    I  am  June  Bishop's  wife. 

"Evidence  of  Isaac  Jacob,  for  defendants: 
Tell  what  you  know  about  this  shooting. 
Were  you  In  it?  No,  sir.  Did  you  go  to 
Kelford?  Yes,  sir.  Did  you  get  out  of  the 
wagon  when  these  men  stopped  at  store? 
Who  went  in  the  store?  I  don't  Icnow. 
What  was  the  first  thing  you  saw?  I  saw  a 
man  (Mr.  Stevenson)  come  out  of  the  door, 
and  Melton  went  and  met  him,  and  Mr. 
Stevenson  fired  oS  at  him  twice,  and  Mel- 
ton fired  at  him  three  times.  That's  all  I 
saw.  Did  you  see  these  other  men?  No, 
sir.  Did  Mr.  Stevenson  stand  still  when  Md- 
ton  was  shooting?  Yes,  sbr.  When  Melton 
shot  him  he  went  towards  Melton,  and  passed 
on  by  him. 

"Cross-examination:  Mr.  Stevenson  shot 
first  and  twice?  Yes,  sir.  Did  you  see  the 
crowd  around  Mr.  Stevenson?  No,  sir.  I 
saw  him  when  he  passed  Melton,— was  be- 
hind the  wagon,— and  when  Melton  Eliot  two 
times  be  whirled  about.  When  they  were 
face  to  face,  was  It  possible  for  Melton  to 
shoot  him  in  the  back?  He  could  not  shoot 
him  in  the  back. 

"Evidence  of  Sheriff  T.  C.  Bond,  for  de- 
fendants: State  whether  or  not  you  saw 
wound  in  Melton  Belfield's  head  when  yon 
brought  him  from  Weldon?  Yes,  sir.  I  did 
not  examine  it  Did  it  \odk  like  It  was  re- 
cently faifllcted?    Yes,  sir." 

New  trial. 

COOK,  J.,  concurs. 

DOUGLAS,  J.  (concurring).  I  concur  in 
the  conclusion  of  the  court  that  there  was  no 
evidence  of  premeditation  to  go  to  the  }nry. 
and  that  therefore  the  prisoners  should  not 
have  been  convicted  of  murder  in  the  first 
degree.  There  seems  to  be  such  a  vital  mis- 
apprehension of  the  evidence  on  the  part  of 
some  of  us  that  It  seems  eminently  proper 
that  the  evidence  should  be  published  in  full. 
If  I  took  the  same  view  of  the  evidence  as 
some  of  my  Brethren,  either  of  its  substance 
or  Its  lawful  deductions,  I  would  certalnly 
vote  for  afilrmance,  as  I  have  no  scruples  in 
hanging  a  man  who  is  guilty  of  premeditated 
murder.  But  there  must  be  some  proof  of 
such  premeditation.  At  common  law  the 
killing  with  a  deadly  weapon  implied  malice, 
and,  where  such  killing  was  admitted  or 
proved  beyond  a  reasonable  doubt,  the  pris- 
oner was  presumed  to  be  guilty  of  murder, 
and  the  burden  rested  upon  him  of  showiug 
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«cu8e.  State  v.  Bypd,  121  N.  0.  684,  28  S. 
E.  353,  and  cases  therein  cited.  Iliere  was 
then  bat  one  degree  of  murder,  and  that 
was  a  capital  felony.  This  was  changed  by 
chapter  85  of  the  Public  Laws  of  1883,  which 
divided  the  crime  of  mnrder  Into  two  de- 
grees; the  second  degree  being  punishable  on- 
ly by  Imprisonment.  Since  the  passage  of 
said  act  the  presumption  arising  from  the 
killing  with  a  deadly  weapon  extends  only 
to  murder  in  the  second  degree,  and  the  state 
Is  still  required  to  prove  beyond  a  reasonable 
doubt  the  facts  necessary  to  bring  the  homi- 
cide within  the  statutory  definition  of  murder 
In  the  first  degree.  State  v.  Booker,  123  N.  C. 
713,  31  S.  E.  376,  and  cases  therein  cited. 
I  am  aware  that  this  construction  of  the  act 
of  1893  was  not  unanimous  at  first,  as  shown 
In  Stote  V.  Fuller,  114  N.  C.  885,  19  S.  B. 
797;  but  it  was  settled  before  I  came  upon 
the  bench,  and  needed  not,  though  it  has 
received,  my  cordial  approval.  If  It  to  cor- 
rect, these  prisoners  could  not  have  been 
found  guilty  of  murder  in  the  first  degree  In 
the  absence  of  any  proof  of  premeditation. 
It  should  be  remembered  that  Melton  Bel- 
fleld,  who  brought  on  the  fight,  and  admit- 
tedly shot  the  deceased.  Is  not  the  one  now 
on  trial.  He  has  paid  for  his  crime  with  the 
penalty  of  his  life,  having  died  of  wounds 
received  in  his  arrest  for  this  Itilling.  The 
prisoner  now  before  us  is  John  Belfleld,  who, 
according  to  the  testimony  of  Peele,  the  prin- 
cipal witness  for  the  state,  took  hold  of  Mel- 
ton's arm  and  tried  to  get  him  to  leave  the 
store,  evidently  in  order  to  avoid  any  diffi- 
culty. Acting  the  peacemaker  is  surely  no 
evidence  of  premeditation. 

It  is  always  a  matter  of  regret  and  con- 
cern to  me  that  the  question  of  life  and 
death  should  depend  upon  my  single  vote, 
but  I  have  no  right  to  shirk  the  respoaslbill- 
tles  of  my  position,  and  must  decide  the 
question  in  strict  accordance  with  my  con- 
victions of  duty.  I  concur  In  the  opinion  of 
the  court  to  the  extent  that  there  should  be  a 
new  trial. 

CLARK,  J.  (dissenting).  There  are  no  ex- 
ceptions to  evidence  nor  to  the  charge.  The 
only  exceptions  are  to  the  refusal  of  the  Judge 
to  give  the  following  prayers  for  instruc- 
tion: "(1)  That  upon  the  evidence  the  Jury 
cannot  find  a  verdict  of  murder  In  the  first 
degree.  (2)  That  upon  the  evidence  the  Jury 
cannot  find  a  verdict  of  murder  in  the  second 
degree.  (3)  That  upon  the  evidence  the  Jiiry 
should  render  a  verdict  of  not  guilty."  It 
I.S  therefore  necessary  to  consider  only  the 
evidence  against  the  prisoners,  for,  if  there 
was  any  evidence,  it  v&a  not  error  to  refuse 
these  prayers. 

It  was  in  evidence  that  the  three  prisonerb 
and  Melton  Belfield  (afterwards  killed  in  re- 
sisting arrest)  comiMsed  a  party  of  two 
brothers  and  their  two  brothers-in-law,  who 


9,  1902.  They  were  colored  men,  and  the  de- 
ceased, Thomas  Stevenson,  was  a  young  white 
man,  who  was  clerking  in  Feele's  store.  A. 
T.  Llverman  testified  that  about  6  p.  m., 
April  9,  1902,  he  was  at  Roxabel.  "Heard 
several  pistols,  looked,  and  saw  several-  men 
who  seemed  to  be  engaged  in  wrangling  and 
firing.  Firing  went  on,  and  I  remained  there, 
when  over  four  or  five  shots  were  fired. 
Then  three  reports,  with  slight  lapse  of 
time  between  the  shots.  After  that  I  don't 
know  what  took  place.  1  know  there  were 
several  more  pistols.  Saw  five  men,— four 
around  one,  who  seemed  to  be  trying  to  get 
avray.  I  saw  four  men  who  seemed  to  be 
pressing  around  the  man.  One  man  was 
trying  to  get  away.  Two  men  seemed  to 
be  behind  the  wagon.  Tbe  four  were  trying 
to  stop  him.  I  saw  him  when  he  was  fall- 
ing. He  appeared  whiter  than  the  other 
four.  I  saw  one  man  at  his  feet,  and  one 
man  at  the  fallen  man,  and  one  there.  Just 
as  he  was  falling,  the  pistols  were  firing  re- 
peatedly. I  saw  two  men  leave  on  right  of 
wagon,  and  one  on  left  of  the  wagon,  and 
one  seemed  to  remain  a  little  longer.  The  last 
man  that  remained  then  ran  off,  and  some- 
body was  hallooing.  I  heard  some  one  say, 
'Drive,  drive."  I  was  about  160  yards  from 
Where  the  firing  began.  I  went  about  120 
yards  from  where  Stevenson  felL"  He  says 
he  did  not  then  recognize  any  of  the  men. 
He  further  testified  that  there  were  IS  or 
20  shots,  and  no  one  was  at  the  place  of  tbe 
shooting  besides  the  four  men  and  the  shot 
man,  and  that  at  the  last  shot  the  four  men 
seemed  to  be  bending  over  towards  Steven- 
son, the  deceased.  Dr.  A.  Capehart  testified: 
"I  was  sitting  in  my  home,  and  my  attention 
was  arrested  by  rapid  firing.  I  looked  out  of 
my  window  and  saw  a  number  of  men.  It's 
about  125  yards  to  Peele's  store.  Four  or 
five  men  seemed  to  be  engaged  in  what  ap- 
peared to  be  gun-shooting.  Almost  colnci- 
dently  with  the  firing,  my  eye  rested  on  one 
of  the  party  falling.  I  saw  three  or  four 
men  standing  around  this  man,  and  It  ap- 
peared that  he  was  being  attacked.  I  saw 
three  flashes  of  pistols  almost  at  same  time 
in  different  positions,  and  from  different  di- 
rections. These  parties  who  were  around 
the  man  nearly  prostrate  were  firing  on  him, 
I  knew  there  were  more  than  one  pistol  be- 
ing used,  because  I  could  tell  from  the  flash- 
es. I  saw  three  of  them  scamper  off.  The 
fourth  remained,  and  fired  a  parting  shot. 
In  the  meantime  the  three  that  ran  off  w»e 
calling  to  this  man:  'Come  on.  Melton;  hur- 
ry, hurry.'  Some  of  them  got  in  a  wagon 
and  said,  'Drive.' "  He  said  further  that  be 
did  not  recognhie  any  of  the  men  during  the 
firing;  that  when  it  was  over  he  went  to 
deceased,  who  was  dying;  that  four  balls  had 
entered  the  body,  three  of  which  would  have 
proved  fatal,  and  that  seven  bullets  pierced 
the  clothing;  that  all  the  balls  entered  from 
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necK  muBC  nave  oeen  urea  irom  vae  sHie, 
and  that  the  ball  that  hit  the  deceased  In  the 
shoulder  must  have  been  fired  by  a  man 
standing  in  the  rear  of  his  left  side;  that 
the  ball  in  the  kidney  ranged  almost  vertical- 
ly down.  He  says  deceased  fell  12  or  15 
yards  from  the  door  of  the  store,  and  that 
15  or  20  shots  were  fired.  B.  P.  Burket  tes- 
tified that  he  saw  the  shooting;  that  be 
knew  them  when  they  ran  off;  that  he  saw 
the  last  shot;  he  heard  them  hallooing,  "Come 
on.  Melton."  He  was  asked,  "Who  were 
they?"  and  replied,  "Melton  Belfleld  and  the 
three  prisoners,  John  Belfield,  James  Steven- 
son, and  Junius  Bishop."  He  says  tbey  were 
the  men  he  saw  In  the  crowd  around  the 
deceased  man.  On  cross-examination  he  said 
the  puffs  of  smoke  were  coming  from  more 
than  one  pistol.  Louisa  Stevenson,  a  wit- 
ness for  the  prisoners.  In  her  testimony  stat- 
ed that  she  saw  the  prisoner  Jnne  Bishop 
standing  near  deceased,  with  bis  hand  on  his 
hip  pocket,  and  that  he  told  Melton  to  "use 
his  things,  and,  if  he  didn't,  he  would  use 
bis,"  and  that  Bishop  was  behind  her  when 
a  shot  came  from  that  direction.  June  Bish- 
op's wife,  witness  for  prisoners,  in  her  testi- 
mony said  that  Melton's  pistol  would  fire 
five  times.  C.  T.  Peele  testified,  among  oth- 
er things,  that  Melton  Belfleld  and  the  oth- 
er prisoners  came  together  to  the  store  that 
day;  that  Melton  began  quarreling,  and  he 
ordered  him  out;  that  Melton  called  the  de- 
ceased a  "damned  son  of  a  bitch,"  a  "damned 
scoundrel,"  "a  poor  white  rascal";  that  the 
deceased  reached  up  and  got  bis  pistol;  that 
he  went  to  the  rear  of  the  building,  and  when 
he  got  back  the  deceased  was  out  some  15 
or  20  yards  in  front  of  the  store;  that  Mel- 
ton Belfleld  and  the  prisoners  were  the  only 
persons  out  there,  except  some  women;  that 
some  15  shots  w«re  fired,  and  that  as  he  went 
to  the  door  the  last  shot  was  fired,  which 
was  by  Melton  Belfleld;  that  he  did  not  see 
any  pistol  in  the  hands  of  deceased;  that 
there  were  seven  bullet  holes  in  his  clothes, 
which  were  shown  to  the  Jury;  that,  when 
he  ordered  them  out  of  the  store.  Melton  re- 
mained in,  and  the  other  three  went  out, 
but  came  bacl?  Into  the  store.  On  cross-ex- 
amination he  was  asked,  "There  was  nothing 
to  indicate  that  be  (deceased)  was  pulled  out 
there?"  To  which  he  replied,  "I  do  not  think 
he  would  have  run  out  there."  J.  L.  An- 
drews testified  that  15  or  20  shots  were  fired; 
that.  Just  as  he  got  to  the  door.  Melton  Bel- 
field  was  standing  right  over  deceased,  and 
shot  him  Just  then,  and  ran  off;  that  the 
shooting  was  over,  and  be  saw  there  then 
only  those  two  men. 

There  was  some  additional  evidence  for  the 
state,  and  some  evidence  for  the  defense,  but 
it  is  not  our  province  to  weigh  the  testimony. 
That  belongs  to  the  Jury.  The  only  question 
before  us  is  whether  there  was  any  evidence 
for  the  state  of  murder  In  the  first  degree. 


cuiurni     meB,     Drouiera     ana     orouiera-iu-iaw, 

went  in  a  body  to  the  store  where  a  young 
white  man  was  clerking.  One  of  them  (Mel- 
ton) commenced  quarreling,  and  Melton  called 
the  clerk  most  insulting  names,  when  the 
clerk  reached  for  his  pistol,  and  the  negroes 
were  ordered  out  by  Peele.  Mdton  refused  to 
go.  The  other  three  went  out,  but  came  track. 
Soon  thereafter,  according  to  the  testimony 
of  several  witnesses,  all  four  were  <'h<m<iig  the 
deceased,  and  trying  to  prevent  his  escape, 
firing  at  him  as  he  ran,  and  15  or  20  shots 
were  fired.  The  evidence  of  the  physician  is 
that  the  deceased  was  struck  by  seven  sbots. 
all  from  the  rear,  and  three  of  them  fatal: 
that  after  he  fell  Melton  Belfleld  stood  over 
him  and  fired  a  last  shot;  that  the  others 
called  on  him  to  come,  to  hurry  up,  and  all 
four  Jumped  in  a  wagon  and  drove  hurriedly 
off.  Upon  this  evidence,  the  killing  was  an 
assassination,  without  provocation.  In  front 
of  his  store,  of  an  unoffending  young  man, 
was  was  entitled  to  the  security  of  life  and 
person  at  the  hands  of  the  law.  It  was,  if 
the  evidence  Is  believed,  a  Joint  killing  by 
four  men,  all  participating  therein.  The  de- 
ceased was  trying  to  escape,  and  four  men 
were  surrounding  him  to  prevent  it,  firing  at 
him  as  he  ran,— some  15  or  20  shots  being 
fired,  which  was  more  than  one  or  even 
three  pistols  could  have  fired,— and  all  seren 
of  the  bullets  which  struck  him  coming  from 
the  rear. 

It  Is  not  law  that  when  one  is  killed,  sev- 
eral being  engaged  in  the  Joint  or  common 
assault,  only  he  is  guilty  who  can  be  shown 
to  have  fired  the  fatal  shot  If  such  were 
the  case,  it  would  be  a  perfectly  safe  pas- 
time for  two  men  or  more  to  chase  down  and 
shoot  a  fellow  mortal,  for  no  onfr— not  even 
the  shooters— could  say  who  did  the  slaying. 
On  the  contrary,  the  law  has  ever  been  that, 
if  one  is  guilty  of  murder  In  the  first  degree, 
all  who  are  present,  aiding,  abetting,  or  en- 
couraging the  perpetration  of  the  crime,  are 
guilty  of  the  same  degree  of  murder  as  he 
who  fired  the  shot.  As  far  back  as  Re?. 
V  WalUs  (170.3)  1  Salk.  334,  it  was  held  that 
if  several  make  a  riot,  and  a  man  is  killed, 
all  are  principals  In  the  murder;  Holt,  C.  J.. 
saying:  "Who  actually  did  the  murder  is  not 
material.  The  matter  Is  that  a  murder  wa.<i 
committed,  and  the  other  Is  but  a  circum- 
stance, and  all  are  principals."  In  a  late  Eng- 
lish case  (Reg.  v.  Salmon  [1880]  6  Q.  B.  Div. 
79),  where  three  were  recklessly  firing  at  a 
target  with  long-range  rtfies,  and  a  boy  was 
unintentionally  killed,  but  it  could  not  be 
shown  by  which,  all  three  were  held  guilty 
of  mandaughter,— the  degree  of  crime  up- 
on those  facts.  Even  If  any  one  of  the  pris- 
oners did  not  fire  a  fatal  shot,  or  any  shot 
at  all,  if  he  were  there  acting  In  support  of 
those  wbo  were  chasing  the  deceased  and 
shooting  at  him,  or  encouraging  or  aiding 
those  who  did  the  shooting,  he  was  as  gnllty 
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Whart.  Or.  Law,  {  211;  State  ▼.  walker,  88 
Mo.  95,  9  S.  W.  846,  11  S.  W.  1133;  1  BIsb. 
Cr.  Law  (6th  Ed.)  S  636.  It  Is  not  necessary 
to  show  that  these  fonr  men  went  there  with 
a  preconcerted  plan  to  act  together.  That 
they  did  act  together,  and  united  In  a  com- 
mon effort  to  kill  the  deceased,  makes  all 
guilty  of  the  same  degree  of  crime.  Four 
■witnesses  testify  that  15  to  20  shots  were 
fired,  which  is  as  much  as  three  to  four  five- 
shooters  would  have  fired  if  all  their  barrels 
-were  emptied.  All  these  witnesses  testify  that 
the  four  men  were  engaged  in  chasing  the  de- 
ceased,—trying  to  head  him  off.  These  four 
men  were  identified  as  the  prisoners  and  Mel- 
ton Belfield.  No  provocation  was  shown  to 
have  been  given  to  the  three  prisoners  by 
the  deceased,  and,  as  to  Melton,  it  was  Mel- 
ton who  gave  the  provocation.  It  ought  to 
take  no  citation  of  authority  to  establish  that 
all  four  are  responsible,  irrespective  of  which 
ones  fired  the  three  fatal  shots;  and  that  In 
such  a  chase,  four  men  after  one,  and  time 
elapsing  enough  to  fire  15  to  20  shots,  there 
was  evidence  of  premeditation,— far  more 
than  was  In  Dowden's  Case,  or  In  any  of  the 
other  cases  cited  below.  If  this  is  not  mur- 
der, in  what  way  could  these  four  negroes 
have  committed  murder  in  the  first  degree, 
unless  they  had  laid  in  wait  for  theh:  victim? 
Is  It  any  less  murder  because.  Instead  of 
ambush,  they  resorted  to  numbers,  and  in 
more  reckless  defiance  of  law  they  chased  and 
beaded  him  off,  and  shot  him  to  death,  with 
15  to  20  pistol  shots.  In  open  daylight,  in 
front  of  his  store?  One  solitary  case  la  dted 
as  authority  that,  four  men  being  in  pursuit 
of  deceased,  no  one  can  be  convicted  unless 
it  can  be  shown  who  fired  the  three  fatal 
shots.  That  case  Is  Campbell  v.  State,  61 
Am.  Dec.  49,  but  an  examination  shows  that 
the  charge  there  approved  was:  "If  It  is  un- 
certain from  the  evidence,  in  the  minds  of 
the  jury,  which  one  out  of  two  or  more  per- 
sons Inflicted  the  stab  that  would  operate  to 
acquit  the  prisoner,  unless  there  is  proof  that 
the  prisoner  aided  or  abetted  the  person  as- 
certained to  have  killed  him."  This  qualifi- 
cation puts  the  case  in  line  with  the  uniform 
ruling  of  all  courts.  When  two  or  more  unite 
in  an  act  which  results  in  death,  all  are  guilty, 
though  only  one  gave  the  fatal  stab,  blow,  or 
shot.  1  Whart.  Cr.  Law,  {  396,  and  cases 
cited;  also  Dumas  v.  State,  62  Ga.  58;  1 
Bish.  Cr.  Law,  g  629  (2),  and  cases  cited; 
AVhart.  Cr.  PI.  {  301,  and  cases  cited;  State 
V.  Johnson,  7  Or.  210;  Brennan  v.  People,  15 
111.  611;  Ruloff  V.  People.  45  N.  Y.  213;  2 
Greenl.  Ev.  f$  40,  41.  But  it  cannot  be  nec- 
essary to  add  more  cases,  for  the  doctrine  Is 
based  upon  reason  and  is  universally  recog- 
nized. When  sevwal  combine  in  an  unlaw- 
ful act,— as  here  in  chasing  the  deceased  and 
firing  at  him,— all  who  are  present,  aiding 
and  abetting,  are  equally  guilty,  whether  ail 
fired  at  him  or  not    This  is  fully  and  ably 


320,  and  notes.  This  was  the  celebrated  An- 
archist Case,  in  122  111.  1.  12  N.  B.  805,  17 
N.  E.  898.  In  People  v.  Mather,  4  Wend. 
230,  21  Am.  Dec.  122,  It  was  well  said  by 
Marcy,  J.  (later  the  celebrated  secretary  of 
state  of  the  United  States):  "The  fact  of  con- 
I  spiring  need  not  be  proved.  If  parties  con- 
cur in  doing  the  act,  although  they  were  not 
previously  acquainted  with  each  other,  it  is  a 
conspiracy."  Here,  if  the  only  fatal  shot  had 
been  fired  by  Melton,  these  prisoners,  if  five 
witnesses  have  sworn  the  truth  (and  of  that 
the  jury  are  the  judge),  were  all  present,  ac- 
tively aiding  by  "trying  to  bead  the  deceased 
ofT';  and  three  of  them  present,  if  not 'all 
four,  emptying  their  five  barreled  pistols  at 
him,  as  the  testimony  concurs  that  15  to  20 
shots  were  fired.  Dr.  Capehart  testified  that 
he  saw  three  pistols  flash  at  once.  State  v. 
Straw,  33  Me.  554;  Doan  v.  State,  26  Ind. 
495;  Washington  v.  State,  36  Ga.  222;  Rex 
y.  Perkins,  4  Oarr.  &  P.  637.  In  State  v. 
Gooch,  94  N.  C,  at  page  1014,  the  court  cites 
and  approves  the  following:  "In  Rex  v.  Cox, 
4  Garr.  &  P.  538,  the  rule  is  thus  laid  down, 
'If  two  persons  are  engaged  in  pursuit  of  an 
unlawful  object,  the  two  having  the  same  ob- 
ject in  view,  and,  in  pursuit  of  that  common 
object,  one  of  them  does  an  act  which  is  the 
cause  of  death,  in  such  circumstances  that  it 
amounts  to  murder  in  him,  it  amounts  to  mur- 
der in  the  other  also.'  "  To  the  same  purport. 
State  y.  Whltt,  113  N.  C,  at  pages  718-720, 
18  S.  E.  at  page  716,  which  very  much  re- 
sembles this  case.  In  St&te  v.  Gooch,  94  N. 
C,  at  page  1013,  the  court  cites  with  ap- 
proval Lord  Hale's  Pleas  of  the  Crown  (vol- 
ume 1,  p.  440),  which  thus  lays  down  the 
doctrine  on  the  subject:  "If  divers  persons 
concur  in  an  Intent  to  do  mischief,  as  to  kill, 
rob,  or  beat  another,  and  one  did  It,  they  are 
all  principals;  and  if  many  be  present,  and 
only  one  gives  the  stroke  whereof  the  party 
dies,  they  are  all  principals,  if  they  came  for 
that  purpose." 

But  it  is  contended  that  there  is  no  evl- 
dence  of  a  deliberate  and  premeditated  kill- 
ing. The  statute  does  not  restrict  murder 
in  the  first  degree  to  cases  in  which  the  slay- 
ing has  been  done  by  lying  In  wait  or  poison- 
ing, or  has  been  planned  beforehand.  The 
premeditation  or  deliberation  may  take  place 
after  the  parties  meet,  and  this  may  be  de- 
duced from  the  attendant  circumstances;  the 
absence  of  provocation;  the  numbers  brought 
against  the  deceased;  the  pursuit  by  four 
men  following  up  one  who  is  fleeing  and  try- 
ing in  vain  to  escape;  the  standing  over 
him  after  he  is  down,  fatally  wounded,  and 
firing  the  last  shot  into  the  prostrate  body; 
the  other  three,  with  smoking  pistol  barrels, 
standing  by;  and  then  their  calling  to  him  to 
"Come  on,"  "Hurry  up,"  "Let  ua  drive,"  and 
going  off  together.  In  State  v.  Foster,  130 
N.  0.,  at  page  071,  41  S.  E.,  at  page  283,— 
the  last  case  before  this  court,  it  Is  said:   "It 
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killing  took  place,  *no  matter  for  how  short 
a  time,'  It  would  be  within  the  power  of  the 
Jury  to  find  him  guilty  of  murder  In  the  first 
degree,  and  not  violate  the  law,  nor  their 
oaths  as  Jurors."  It  should  not  be  necessary 
to  cite  cases,  for,  as  the  court  said,  our  au- 
thorities are  uniform  to  that  effect,  but 
among  them  we  may  quote:  In  State  v. 
JJowden,  118  N.  C.  (quoted  In  State  v.  Fos- 
ter, supra),  at  page  1163,  24  S.  E.,  at  page 
723,  It  Is  said:  "This  court  has  not  followed 
the  intimations  of  some  of  the  courts  of 
other  states  that  in  order  to  constitute  de- 
llt)eratlon  there  must  be  evidence  of  a  def- 
inite design,  formed  on  some  occasion  previ- 
ous to  the  meeting  at  which  the  killing  was 
done,  and  cherished  up  to  and  at  the  time 
of  putting  it  into  execution.  •  •  •  The 
question  of  the  time  that  elapses  between  the 
determhiation  to  kill  and  the  killing  being 
immateriaL"  In  State  v.  Gadberry,  117  N.  G. 
811,  23  S.  B.  477,  where  there  was  no  lapse 
of  time,  but  one  shot  fired,  and  that  without 
warning,  Furches,  J.,  held  that  whether  this 
was  murder  in  the  first  degree  or  the  second 
degree  was  a  question  for  the  Jury.  The 
same  Judge  (Brown)  followed  that  ruling  in 
this  case.  In  State  v.  Dowden,  supra,  the 
shooting  was  done,  not  with  a  multitude, 
as  here,  but  by  one  man,  and  "in  10  or  15 
seconds"  after  the  deceased  told  the  prison- 
er to  get  off  the  engine;  and  this  court  unan- 
imously sustained  a  verdict  of  murder  in  the 
first  degree,  Avery,  J.,  saying:  "If  the  pris- 
oner weighed  the  purpose  of  killing  long 
enough  to  form  a  fixed  design  to  kill,  and  at 
a  subsequent  time,  no  matter  how  soon  or 
how  remote,  put  it  Into  execution,  there  was 
sufficient  premeditation  and  deliberation  to 
warrant  the  Jury  In  finding  him  guilty  of 
murder  In  the  first  degree.  State  t.  Thomas 
(at  this  term)  24  S.  E.  431;  State  v.  Nor- 
wood, 115  N.  C.  790,  20  S.  B.  712,  44  Am. 
St.  Rep.  498;  State  v.  Covington,  117  N.  O. 
834,  23  S.  B.  337;  State  v.  McCormac,  116  N. 
C.  1033,  21  8.  B.  093."  In  State  v.  McCor^ 
mac.  116  N.  C.  1036,  21  S.  B.  694,  the  court 
says,  quoting  Kerr,  Homicide,  {  72:  "The 
question  whether  there  has  been  deliberation 
is  not  ordinarily  capable  of  actual  proof,  but 
must  be  determined  by  the  Jury  from  the  cir- 
cumstances. It  has  been  said  that  an  act 
is  done  with  deliberation,  however  long  or 
short  a  time  intervenes  after  the  intent  is 
formed  and  before  it  is  executed,  if  the  of- 
fender has  an  opportunity  to  recollect  the 
offense."  The  court  then  goes  on  to  say:  "In 
arriving  at  a  conclusion,  they  [the  Jury] 
would  naturally  look  to  the  testhnony  as  to 
the  conduct  of  the  prisoner  at  and  about  the 
time  of  the  homicide,  and  the  attendant  cir- 
cumstances, to  throw  light  upon  the  ques- 
tion, rather  than  to  a  computation  of  the  tim6 
Intervening  between  the  formation  and  ex- 
ecution of  the  design."    Is  not  that  the  law 


only  evidence  of  the  circomstancec  under 
which  the  homicide  was  committed  was  the 
prisoner's  alleged  conversation:  That  he  en- 
tered a  store  to  commit  larceny.  The  de- 
ceased got  between  him  and  the  door.  That 
'I  watched  my  chance,  and  Jumped  on  the 
old  man  aud  wrenched  his  pistol,  and  the 
old  man  hallooed,  'Murder!'  Then  I  shot 
him  through  the  body.  The  old  man  said. 
'You  have  got  me.'  I  aimed  to  shoot  him, 
and  this  must  have  been  when  I  shot  him  in 
the  neck,  and  I  shot  him  again.' "  The  court 
held  that  it  was  proper  to  instruct  the 
Jury  "in  no  view  of  the  evidence  was  the 
defendant  guilty  of  murder  in  the  second  de- 
gree or  manslaughter,  but  the  Jury  should 
find  the  prisoner  guilty  of  murder  in  the 
first  degree,  if  they  believed  that  evidence, 
or  acquit  If  they  did  not"  Why,  then,  is  It 
not  at  least  evidence  of  murder  In  the  first 
degree  that  all  four  in  this  case  were  en- 
gaged in  trying  to  head  off  a  fieelng  man, 
and  at  least  three,  and  doubUess  all  four, 
were  aiming  to  shoot  him  (as  four  witnesses 
testify  there  were  15  to  20  shots),  and  aimiuK 
so  well  that  7  bullets  struck  him,  3  of  them 
fatal,  and  all  in  the  rear,  and  when  not  a 
single  witness  testifies  to  any  legal  proToca- 
tion,  and  as  to  absolutely  no  provocation  at 
aU  by  deceased  toward  these  three  prisoners? 
This  case  has  been  repeatedly  cited  as  au- 
thority since,  and  has  never  been  questioned. 
In  State  v.  Thomas,  118  N.  a  1120,  24  S.  E. 
431,  citing  State  v.  Covington,  it  Is  said  that 
the  expression  of  the  prisoner.  "I  aimed"  to 
kill  him.  Justified  a  verdict  of  murder  in  tlie 
first  degree,  because,  on  the  facts  in  that 
case,  it  tended  to  show  that  the  prisoner 
formed  the  design  to  kill,  "not  in  the  heat  of 
passion  aroused  by  combat,  but  when  the  de- 
ceased acknowledged  he  was  vanquished." 
Here  there  was  no  combat  shown  by  de- 
ceased as  to  these  prisoners,  and.  If  it  were 
shown  that  there  was  an  altercation  with 
Melt(m,  the  deceased  acknowledged  himself 
vanquished  by  fieeing,  and  was  pursued  by 
superior  numbers,— 15  or  20  shots  fired;  shot 
every  time  in  the  rear,  and  again  after  he 
was  down,  and  all  four  participating  in  the 
last  bloody  and  savage  act.  In  State  v.  Nor- 
wood, 115  N.  C.  793,  20  S.  B.  712,  44  Am.  St. 
Rep.  498,  it  is  said  that,  if  the  prisoner  "de- 
liberately determined  to  take  the  child's  life 
by  putting  pins  in  Its  mouth,  it  is  Immaterlai 
how  soon  after  resolving  to  do  so  She  car- 
ried her  purpose  Into  execution";  and  there 
are  several  other  cases  all  to  the  same  ef- 
fect It  is  useless  to  add  to  those  citations, 
for  In  State  v.  Foster  (at  last  term)  130  N. 
0.,  at  page  671,  41  S.  B.,  at  page  28.5,  the 
court  reiterated  that  "It  has  been  uniformly 
held  by  this  court  that  if  the  pivpose  to  kill 
was  formed  before  the  killing  took  place,  no 
matter  for  how  short  n  time,"  It  would  be 
murder  in  the  first  degree.    And  also  at  last 
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lav  n.  M.,  ax.  page  mo,  %i  a.  k.,  hi  page  oai, 
approved  tbe  following  charge  of  Judge  Co- 
ble: "By  'premeditation'  is  meant  tbougtat  be- 
forehand for  any  length  of  time,  however 
shwt." 

The  law  is  thus  clearly  and  admirably  stat- 
ed by  Dr.  Wharton  (1  Whart  Cr.  Law  I9th 
Bd.]  S  380),  with  a  long  list  of  authorities  to 
support  his  text:  "To  establish  the  predi- 
cate of  'premeditated,'  which  under  most  of 
the  statutes  is  an  essential  incident  of  mur- 
der in  the  first  degree,  it  has  been  said  that 
a  positiTe  previous  Intent  to  take  life  must 
be  shown;  but  this  opinion  has  since  been  re- 
called by  the  court  that  delivered  it,  and  is 
opposed  to  the  weight  of  authority  every- 
where. And  it  has  also  been  said  that,  where 
the  fact  of  death  alone  Is  proved,  the  pre- 
sumption is  that  it  Is  murder  in  the  second 
degree;  It  being  incumbent  on  the  prosecu- 
tion to  rebut  this  by  something,  however 
slight,  from  which  premeditation  can  be  in- 
ferred. But  be  this  as  it  may,— and  when 
analyzed  the  position  varies  very  little  from 
that  of  the  crown  writers  on  murder,  who 
draw  the  presumption  of  malice  afore- 
thought not  from  the  fact  of  death,  but  from 
the  nature  of  the  wound,  instrument,  etc.,— 
there  Is  a  substantial  concurrence  of  author- 
ity on  the  general  meaning  of  'premedita- 
tion.' It  involves  a  prior  intention  to  do  the 
act  in  question.  It  is  not  necessary,  how- 
ever, that  this  intention  should  have  been 
conceived  for  any  particular  period  of  time. 
It  is  as  much  premeditation  if  It  entered  in- 
to the  mind  of  the  guilty  ageut  a  moment 
t>efore  the  act  as  If  It  entered  ten  years  be- 
fore. And  the  reason  of  this  is  obvious. 
[Here  follow  the  reasons.]  Hence  Judges 
have  generally  united  in  holding  that,  while 
there  must  be  some  sort  of  premeditation  (L 
e.,  the  blow-  must  not  be  the  incident  at 
mania  or  a  sudden  paroxysm  of  passion, 
such  as  suspends  the  intellectual  powers), 
whether  there  has  been  such  premeditation 
Is  for  the  Jury.  •  •  •  The  question,  in 
other  words,  is  one  of  fact,  not  of  arbitrary, 
technical  law."  His  honor  therefore  properly 
left  it  to  the  Jury  In  this  case.  The  above 
is  buttressed  upon  cases  so  numerous  and 
from  so  many  states  that  citation  of  them 
is  omitted  here,  as  they  can  be  found  by 
turning  to  the  section  (380)  above  quoted. 
Again,  in  the  same  work,  at  section  117,  it  is 
said,  citing  very  numerous  authorities  which 
can  there  be  found,  without  reponting  them 
here:  "It  is  constantly  laid  down  that  intent 
at  the  time  of  the  action  is  enough.  It  is  not 
meant  to  assert  by  this  that  a  person  who 
under  sudden  Impulse  kills  another  Is  guilty 
of  murder.  To  say  this  would  be  unwar- 
ranted, for  the  reason  that  we  have  no 
means  of  saying  that  a  particular  impul.se  is 
sudden.  What  we  have  a  riglit,  however,  to 
say,  and  what  the  law  means  by  this  maxim 
to  say,  is  this:  That,  when  a  homicide  is 
committed    by  weai>ons    indicating    design, 


aesign  exisiea  n  any  aennice  penoa  oeiore 
tbe  fatal  blow.  From  the  very  fact  of  a 
blow  being  struck,  we  have  a  right  to  Infer, 
as  a  presumption  of  fact,  but  not  of  law,  that 
the  blow  was  intended  prior  to  the  strik- 
ing, although  It  may  be  at  a  period  of  time 
Inappreciably  distant."  The  authorities  are 
both  very  numerous  and  uniform,  and  sus- 
tain the  text,  and  show  that  our  decisions 
conform  to  those  elsewhere.  It  may,  per- 
haps, be  thus  succinctly  stated:  At  common 
law,  and  up  to  the  statute  dividing  murder 
into  two  degrees,  killing  with  a  deadly  weap- 
on being  shown,  malice  and  premeditation 
were  presumptions  of  law.  iiow,  a  killing 
being  shown,  murder  in  the  second  degree 
is  a  presumption  of  law;  and  if,  further,  the 
killing  with  a  deadly  weapon  is  shown,  in- 
dicating design,  then  whether  there  was  pre- 
meditation is  a  qnestlon  of  fact  for  the  Jury, 
and  they  have  a  right  to  infer  premedltatioi) 
from  the  nature  of  tbe  weapon  or  other  at- 
tendant circumstances.  In  such  cases  that 
question  is  always  one  to  be  submitted  to 
the  Jury,  and  it  was  not  error  to  submit 
It  to  them  on  the  facts  of  this  case.  When 
(if  the  evidence  Is  believed)  these  four  men 
pulled  out  their  pistols  and  commenced  fir- 
ing upon  one  man,  and  continued  to  pursue 
and  fire  upon  him  while  fleeing,  that  was 
evidence  of  a  deliberately  formed  Intent  to 
kill,  and  that  intent  necessarily  preceded  tbe 
actual  killing.  It  also  showed  concert  of 
action.  The  evidence  that  all  the  shots  came 
from  the  rear,  and  that  when  the  deceased 
was  down,  fatally  wounded,  a  shot  was  fired 
by  one  of  the  number,  the  others  standing 
by,  encouraging  him  and  calling  to  him  to 
escape  with  them,  is  evidence  confirmatory 
of  a  previously  formed  intent  to  klU. 

When  it  is  shown  that  the  parties  did 
combine  and  act  together  in  execution  of 
an  unlawful  purpose,  a  previous  agreement 
to  do  so  need  not  be  shown.  People  v. 
Mather,  4  Wend.  230,  21  Am.  Dec.  122.  But 
there  is  evidence  of  the  latter  which  the  Jury 
were  well  warranted  in  considering.  Four 
colored  men,  nearly  related,  go  together  to 
the  store.  They  all  go  armed,  for  the  evi- 
dence is  that  in  a  few  minutes  all  of  them 
were  using  pistols.  One  of  them  grossly  in- 
sults a  white  man  without  provocation,  and, 
when  ordered  out,  refuses  to  go,  but  reit- 
erates the  grossest  Insults,  calculated  to  bring 
on  a  fight,  while  his  three  companions,  who 
had  gone  out,  return  into  the  store.  Soon 
after  the  white  man  is  seen  out  of  doors, 
running  for  his  life,  with  all  four  chasing 
him,  and  four  revolvers  barking  on  his  track. 
Seven  shots  strike  him,  all  from  the  rear. 
He  is  shot  again  after  he  is  down.  Then 
all  four  Jump  into  a  wagon  and  drive  off. 
Xo  witness— not  even  those  for  the  defense- 
states  that  there  were  any  words  or  any 
movements  by  the  deceased  against  these 
three  prisoners,  yet  there  is  evidence  that 
they  pursued  him  and  aided  in  compassing 
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some  evidence  of  tbat  premeditated,  delib- 
erate killing  which  constltntes  murder  Id  the 
first  degree?  "What  all  the  evld^ice  shows" 
is  solely  for  the  Jury,  not  for  the  court;  and 
the  jury  have  decided  that  it  proves  beyond 
a  reasonable  doubt  that  the  prisoners  are 
guilty  of  murder  in  the  first  degree,— be- 
yond any  reasonable  doubt  In  the  minds  of 
any  one  of  the  12  Impartial  men  who  heard 
the  evidence,  and  whose  province  It  was  to 
pass  upon  the  facts.  This  court  cannot  sit 
as  a  revising  Jury  to  pass  upon  their  action. 
If  It  be  conceded  (which  I  do  not  claim) 
that  we  are  wiser  and  more  Impartial  than 
the  Jury  who  found  the  verdict,  we  are  at 
the  double  disadvantage  of  not  having  heard 
the  witnesses  or  been  present  at  the  trial, 
and  that  the  law  does  not  give  us  power  to 
weigh  the  evidence.  Smith,  C.  J.,  in  State 
V.  Hardee,  83  N.  0.,  at  page  622,  says,  "Nor 
'nill  the  court  look  Into  the  evidence  to  as- 
certain If  the  verdict  was  rendered  upon 
testimony  which  ought  not  to  have  convict- 
ed;" citing  State  v.  Storkey,  63  N.  G  7,  and 
State  V.  Davis,  80  N.  C.  384.  There  are  only 
two  accounts  given  of  the  slaying  of  the  de- 
ceased. That  of  the  state's  witnesses,  above 
recited,  which,  if  believed,  Is  strong,  and. 
It  should  seem,  conclusive,  evidence  of  mur- 
der in  the  first  degree.  The  other  version 
Is  that  of  the  four  witnesses  for  the  defense, 
three  of  whom  are  women  and  near  rela- 
tives of  the  prisoners.  Their  account  Is  that 
there  was  a  fight  between  deceased  and 
Melton;  that  deceased  fired  two  shots,  and 
Melton  three,  and  no  one  else  fired  or  had 
any  part  in  the  difilculty;  and,  if  this  is 
true,  the  prisoners  are  guilty  of  nothing. 
Aside  from  the  relationship,  and  the  fact 
that  every  one  knows  the  women  left  when 
the  shooting  began,  there  is  the  fact  that 
deceased's  clothes  showed  seven  bullet  holes, 
all  In  the  rear,  and  no  one  else  la  shown  to 
have  been  struck.  What  was  the  truth  of 
the  transaction  was  for  the  Jury,  to  whom 
his  honor  left  the  determination  of  the  facts 
under  a  charge  not  excepted  to,  and  it  Is 
not  for  this  court  to  reverse  their  finding  of 
the  facts.  In  State  v.  Smith,  126  X.  C.  1116, 
36  S.  E.  165,  It  was  held  by  a  unanimous 
court,  through  Montgomery,  J.,  that  "where 
there  is  evidence,  more  than  a  scintilla,  on 
the  part  of  the  state,  going  to  show  pre- 
meditation and  deliberation  on  the  part  of 
the  prisoner,  Indicted  for  murder,  it  is  for 
the  Jury  to  pass  upon  the  guilt  of  the  pris- 
oner, and  the  degree.  If  guilty."  And  fur- 
ther, "The  credibility  of  the  witnesses  and 
the  weight  of  the  evidence  are  for  the  Jury, 
and  not  for  the  appellate  court,  although  It 
may  difTer  from  the  Jury  as  to  the  weight  of 
the  evidence,  where  it  is  conflicting." 

The  presiding  Judge  could  hare  set  aside 
the  verdict,  and  would  hare  done  so,  in  this 
case,  in  the  discliarKe  of  his  duty,  if  he  had 
thought  the  evidence  did  not  Justify  the  ver- 


of  the  witnesses  on  the  stand.  The  only  au- 
thority committed  to  us  is  to  pass  upon  the 
assignment  of  errors  of  law,  wtilch  in  this 
case  is  the  allegation  that  there  was  no  evi- 
dence, xn  such  case  we  can  only  consider 
the  evidence  against  the  appellants,  and  if 
there  Is  any  evidence,  more  than  a  mere, 
scintilla,  it  is  for  the  Jury,  and  tbe  Jury 
alone,  to  say  whether  the  evidence  Is  over- 
come by  the  evidence  for  the  defense.  That 
Is  their  province,  nor  ours.  Three  oat  of 
the  four  witnesses  for  the  defense  in  this 
case,  as  already  stated,  are  womoi  nearly 
connected  with  the  prisoners,  and  what 
weight  that  fact  should  have  In  considering 
the  credit  to  be  given  their  testimony  was 
for  the  Jury  to  decide.  State  v.  Lee,  121  N. 
0.  544,  28  8.  S.  552.  The  Jury  also  knew, 
as  we  cannot  know,  the  character  of  the 
witnesses,  and  the  credit  which  should  be 
given  to  the  testimony  of  each.  For  wise 
purposes,  trial  by  Jury  was  established  by 
our  ancestors,  and  has  been  continued  and 
declared  Inviolable  by  our  present  constitu- 
tion. Any  Impairment  of  the  powers  or  cur- 
tailment of  them  by  the  appellate  court  re- 
vising the  Judgment  of  the  Jury  upon  the 
weight  of  the  evidence  is  contrary  to  the 
organic  law  and  our  unbroken  line  of  deci- 
sions. If  the  court  can  pass  that  line  for  the 
prisoners  in  a  state  case,  there  Is  nothing  to 
hinder  like  action  In  any  other.  To  Judges 
of  fact,  grounds  of  challenge  are  always  al- 
lowed. To  Judges  of  law,  there  are  none;. 
Therefore  they  should  be  all  the  more  care- 
ful not  to  infringe  upon  the  province  of  those 
to  whom  the  constitution  and  the  laws  have 
committed  the  ascotainment  of  the  facts. 

The  prisoners  have  had  a  fair  trial  l>efore 
a  learned  and  Impartial  Judge,  with  two  able 
counsel  to  defend  them.  It  speaks  well  for 
the  forbearance  of  tbe  law-abiding  people  of 
Bertie  that  this  Is  so.  I  have  been  unable  to 
discover  any  error  or  wrong  done  them  In 
this  trial. 

MONTGOMERY,  J.  (dissenting).  At  the 
time  of  his  death,  Stevenson  was  a  salesman 
In  the  employment  of  Peele,  a  witness  in 
the  case.  The  three  prisoners,  together  with 
Melton  Belfield  (now  dead),  on  the  day  of 
the  homicide  went  to  the  store  of  Peele  for 
a  lawful  purpose,  so  far  as  the  evidence  dis- 
closes. Before  the  shooting  commenced,  the 
prisoners  were  peacemakers.  On  his  cross- 
examination,  I'eele  said  in  answer  to  the 
question,  "They  did  not  take  any  part  In  the 
row,  did  they?  Not  specially.  When  you  or- 
dered them  out,  did  these  prisoners  go  out? 
Yes,  sir."  Peele  further  testified  that  upon 
hearing  pistol-flring  he  returned  from  the. 
b'ick  room  of  the  store  to  the  front  door; 
he  then  saw  Melton  Belfield  shoot  Stevenson; 
that  he  fired  standing  right  over  him;  and 
that  he  saw  no  pistols  in  the  hands  of  the 
prisoners.     But  tiie  evidence  of  Llvo-man 
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tbe  prisouere  were  engaged  In  the  shooting, 
and  under  circumstances  tending  to  show 
premeditation  on  their  part  to  kill  Stevenson; 
and  upon  that  evidence,  doubtless,  the  Jury 
convicted  them  of  murder  in  tbe  first  degree. 
A  very  short  time  elapsed  between  the  mo- 
ment when  the  prisoners  were  peacemakers 
and  the  time  when  they  did  the  shooting,  ac- 
cording to  tbe  evidence  of  the  two  last  nam- 
ed witnesses.  It  is  true;  but  premeditation 
is  not  a  question  of  time.  If  tbe  intent  to 
kill  springs  from  a  sudden  gust  of  passion, 
and  the  act  of  killing  is  simultaneous  with 
the  formation  of  tbe  intention,  then  there  Is 
no  premeditation.  But  if  tbe  purpose  to  kill 
has.  been  considered  long  enough  to  fix  In 
tbe  mind  the  determination  to  do  the  act,  and 
then  subsequently,  either  remotely  or  imme- 
diate, tbe  killing  is  done,  premeditation  ex- 
ists. State  V.  Dowden,  118  N.  C.  1145.  24  S. 
E.  722;  State  v.  Foster,  130  N.  a  6fi6,  41  & 
K  284. 
I  think  there  was  no  errcnr. 


SMITH  et  «1.  V.  PATTON  et  al. 

(Supreme  Court  of  North  CaroHnB.     Dec.  2, 
.  1902.) 

CLERKS  OP  COURTS— BONDS-FUNDS— DEPOSIT 
IN  BANK— LOSS— DESIQNATBD  DEPO- 
SITORY—PARTIES. 

1.  The  boud  of  a  public  officer  is  liable  for 
money  tliat  comes  into  his  hands  as  an  insnrer, 
and  not  mereiv  for  the  exercise  of  good  faith. 

2.  Code,  i  72,  provides  that  the  bond  of  a 
clerk  of  a  superior  court  shall  be  liable  for  all 
moneys  whicn  may  come  into  his  hands  "by 
color  of  his  office."  held,  that  where  the  com- 
missioners in  partition  paid  the  proceeds  to  the 
clerk,  who  receipted  for  it  as  clerk,  the  bond 
was  liable. 

3.  The  charter  of  a  bank  authorized  public 
officers  to  deposit  in  said  bank  any  moueys  in 
their  custody,  but  it  specified  that  such  provi- 
sion should  be  subject  to  the  provisions  of  chap- 
ter 470,  Ijiws  1889,  which  provides  that  no 
such  provision  in  any  charter  shall  operate  to 
relieve  officers  from  official  responsibility,  or 
their  sureties  from  liability  on  their  official 
bonds.  Held,  that  where  a  clerk  of  a  superior 
court  deposited  funds  from  a  partition  sale  in 
the  bank,  and  it  failed,  the  bond  of  the  clerk 
was  liable. 

4.  Code,  $  1883,  enacts  that  every  person  in- 
jured by  the  neglect,  etc.,  of  any  clerk  of  a 
superior  court  may  sue  on  his  bond.  Beld,  that 
claimants  of  a  fund  arising  from  a  partition 
sale,  which  fund  had  been  deposited  with  a 
clerk  and  lost,  may  sne  on  his  boud. 

Appeal  from  superior  court,  Burke  coun- 
ty; Conncill,  Judge. 

Action  on  a  bond  by  0.  B.  Smith,  as  ex- 
ecutor, and  others,  against  P.  W.  Patton 
and  others.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.    Affirmed. 


A.   C.  Avery,  for  appellants, 
klus,  for  appellees. 


J.  T.  Per- 


OLARK,   J.     Under   proceedings   to   sell 
land   for  partition,   tbe  commissioner  paid 

1  &  See  Clerks  of  Courts,  vol.  10,  Cent.  Dig.  i  lit. 
42  S.E.-e4 


office,  taking  his  receipt  therefor  as  clerk. 
The  clerk  deposited  the  same  in  the  Pied- 
mont Bank,  which  later  failed,  and.  the 
fund  being  Impaired  or  los^  this  action  is 
to  recover  tbe  amount  so  Ios£  from  the  clerk 
on  his  bond.  It  is  settled  in  this  state  that 
the  bond  of  a  public  officer  Is  liable  for 
money  that  comes  into  his  hands  as  an  in- 
surer, and  not  merely  for  the  exercise  of 
good  faith.  Fresson  v.  Boon,  108  N.  C.  78, 
12  S.  E.  807;  State  v.  Bateman,  102  N.  C. 
52,  8  S.  E.  882,  11  Am.  St  Rep.  708;  Mor- 
gan V.  Smith,  95  N.  C.  397;  Havens  v. 
Latham,  75  N.  C.  605;  State  v.  Clarke,  73 
N.  C.  257;  and  other  cases  therein  cited. 
Bonds  of  administrators,  executors,  guard- 
ians, etc.,  only  guaranty  good  faith.  Moore 
V.  Eore,  101  N.  0.  11,  7  S.  B.  471,  9  Am.  St 
Rep.  17;  Atkinson  v.  Whitehead,  66  N.  C. 
296.  But  the  defendants  contend  that  there 
was  no  law  authorizing  the  clerk  to  receive 
these  funds,  and  therefore  the  bond  is  not 
liable.  Here  the  clerk  appointed  the  com- 
missioner to  make  the  sale,  without  bond, 
and  on  approving  bis  report  received  and 
receipted  for  the  proceeds  as  clerk,  took 
out  his  costs,  and  entered  the  amount  due 
each  heir  at  law  on  bis  docket,  and  disburs-  ' 
ed  a  portion  of  said  fund  to  the  parties  en- 
titled. This  would  seem  a  receipt  of  the 
fund  by  the  clerk  "by  virtue  of  bis  office." 
Cox  V.  Blair,  76  N.  O.  78;  McNeill  v.  Mor- 
rison, 63  N.  C.  508;  Judges  v.  Deans,  0 
N.  C.  93.  But,  If  this  were  otherwise,  the 
clerk  received  It  "as  clerk,"  and  so  re- 
ceipted for  it.  This  was  certatoly  a  re- 
ceipt of  the  money  "under  color  of  his  of- 
fice," and,  indeed,  this  is  admitted  in  the 
answer.  The  older  decisions  were  made 
when  these  words  were  not  In  the  statute. 
"The  broad  and  comprehensive  provision" 
embracing  money  received  by  "color  of  his 
office"  was  enacted  to  cover  the  defect  by 
Code,  I  72,  and  was  construed  in  Thomas  v. 
OonneUy,  104  N.  O.  438,  10  S.  E.  520,  to 
embrace  all  cases  whelte  tbe  officer  received 
the  money  in  bis  official  capacity,  but  when 
he  may  not  be  authorized  or  required  to 
receive  tbe  same.  In  such  case  the  bond 
Is  responsible  for  the  safe  custody  of  the 
fund  so  paid  in.  Presson  v.  Boon,  supra; 
Sharpe  v.  Connelly,  105  N.  C.  87,  11  S.  E. 
177;  Thomas  v.  Connelly,  104  N.  O.  342,  10 
S.  E.  520;  Ex  parte  Cassldy,  95  N.  0.  225: 
Brown  v.  Coble,  76  N.  C.  393;  Greenlee  v. 
Suddertb,  65  N.  C.  473;  Broughton  v.  Hay- 
wood, 61  N.  C.  380.  While  the  charter  of 
the  Piedmont  Bank  (Prlv.  Laws  1801,  c. 
41,  i  2)  authorizes  public  officers  to  deposit 
in  said  bank  any  moneys  in  theh:  custody,  it 
specifies  that  this  shall  be  subject  to  the 
provisions  of  chapter  470,  Laws  1889,  wbich 
provides  that  no  such  provision  in  any  cor- 
poration charter  "shall  operate  or  be  con- 
strued to  relieve  them  from  official  respon- 
sibility, or  their  sureties  from  liability  on 
their  official  bonds."    The  plaintiffs,  claim- 
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tnis  acaon. 
sard,  117  N. 
No  error. 


<joae,  {  istjs;    uaniei  t.  uriE- 
C.  105,  23  S.  B.  93. 


JUSTICE  V.  GALLEKT. 

(Supreme  Court  of  North  Carolina.    Dee.  2, 

1902.) 

ADMINISTRATORS  —  ACTIONS  —  BVIDENCB  — 
INSTRUCTIONS— EXCEPTIONS— ORAL  IN- 
STRUCTIONS—LIMITATIONS. 

1.  An  exception  to  the  coort's  refusal  to  give 
a  requested  oral  instruction  cauuot  be  sustain- 
ed; .the  court,  by  the  express  provisions  of 
Code.  I  415,  being  authorized  to  disregard  it. 

2.  Where  a  judge,  by  the  aid  of  disconnect- 
ed notes,  orally  instructed  the  jury,  in  the  ab- 
sence of  a  request  by  either  party  that  he 
should  glTe  his  instructions  iu  'writing,  the 
court,  on  appeal,  is  bound  by  the  judge's  state- 
ment of  facts  as  to  what  the  instructions  were; 
and  the  contents  of  such  notes,  which  were  not 
handed  to  the  jury,  are  immaterial. 

8.  An  omission  to  give  an  instruction  on  a 
particular  point  is  not  error,  in  the  absence  of  a 

vAQnpet 

4.  Where  an  action  against  an  administrator 
was  presented  to  the  jury  by  both  parties  on  the 
sole  issue  whether  the  administrator  had  so  act- 
ed as  to  remove  the  bar  of  limitations,  failure  to 
charge  as  to  the  length  of  time  that  would  be  a 
bar  was  not  error. 

5.  Where,  in  an  action  against  an  adminis- 
trator, a  witness  for  plaintiff  testified  that  he 
bad  heard  the  administrator  state  to  plaintiff's 
testatrix  that  when  he  could  get  the  money  he 
would  pay  her,  which  promise  was  made  with 
reference  to  the  claim  sued  on,  and  that  be  had 
made  the  same  promise  six  or  eight  months 
after  the  death  of  his  intestate,  the  court  prop- 
erly instructed  the  jury  on  the  questions  wheth- 
er the  administrator  had  admitted  the  amount 
due,  and  had  promised  to  pay  it,  so  as  to  remove 
the  bar  of  limitations. 

Appeal  from  superior  court,  Rutherford 
county;  Winston,  Judge. 

Action  by  M.  H.  Justice,  executor  of  Emily 
Forney,  deceased,  against  S.  Gallert,  admlnis-i 
trator  of  J.  A.  Forney,  deceased.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 


McBrayer  &  Justice,  (or  appdiant 
&  Rucker,  for  appellee. 


BaTea 


CLARK,  J.  The  appellant  properly  con- 
cedes that,  the  requests  for  Instruction  hav- 
ing been  oral,  his  exception  for  failure  to 
charge  as  asked  cannot  be  sustained.  The 
statute  is  explicit  that  "the  Judge  may  disre- 
gard tbem."  Code,  f  415.  There  was  no  re- 
quest for  the  judge  to  put  liis  instructions  In 
writing  (Code,  {  414),  and  the  case  on  appeal 
states  that  he  did  not  do  so,  but  that  be  Jot- 
ted down  some  disconnected  notes  of  his 
charge,  in  which  notes,  as  written,  it  appears 
that  he  instructed  the  Jury,  on  a  certain  state 
of  facts,  to  answer  "Yes,"  which  was  errone- 
ous; but  the  Judge  states  in  the  case  on  ap- 
peal that  in  fact  he  told  the  Jury,  upon  that 
state  of  facts,  if  found,  to  answer  "No."  The 
charge  was  not  banded  to  the  Jury,  and  the 
material  matter  Is  wliat  was  said  to  them, 
and  we  are  bound  by  the  Judge's  statement  of 


ler  to  ine  juage  incorporaiea  in  loe  case,  says 
he  has  no  personal  recollection  how  tlie  Judge 
stated  it  to  the  Jury,  and .  that,  if  he  said 
"Tes,"  he  Is  satisfied  It  was  a  clear  inadver- 
tence. As  the  Judge  said  to  the  Jury  "No." 
the  inadvertent  entry  on  bis  notes,  "Yea," 
could  do  no  barm.  If  the  charge,  containing 
the  word  "Yes,"  bad  been  banded  to  the  Jury 
(Laws  1885,  c.  137;  Oark's  Code  [3d  Bd.]  i 
414),  this  would  have  been  reversible  error, 
though  the  Judge  bad  orally  said  "No";  and 
this  though  the  "Yes,"  In  the  written  charge 
was  a  mere  Inadvertence.  Again,  if  the 
charge  had  been  written  out  at  request  under 
Code,  I  414,  it  should  have  been  signed  and 
filed  with  the  clerk.  This  would  have  njade 
It  "part  of  the  record,"  and  this  would  con- 
trol any  statement  in  the  case  on  appeal. 
State  V.  Truesdale,  126  N.  C.  696,  34  S.  E.  646. 

It  was  not  error  to  omit  to  charge  the  Jury 
as  to  the  length  of  time  that  would  be  a  stat- 
utory bar.  An  omission  to  charge  on  a  given 
point  is  not  error,  unless  there  is  a  prayer  to 
instruct  the  Jury  thereon.  (Tlark's  Code  (3d 
Ed.)  p.  514,  and  numerous  cases  there  col- 
lected. Besides,  the  case  on  appeal  states, 
"The  case  was  presented  to  the  Jury  by  botb 
parties  on  the  question  of  the  statute  of  limi- 
tations, on  the  ground  that,  if  the  defendant 
administrator  had  recognized  the  claim.  It  was 
not  barred,  and  If  he  had  not,  that  it  was  bar- 
red; and  this  the  court  explained  to  the  Jury." 
So  there  was  no  dispute  as  to  the  length  of 
time. 

The  court  Instructed  the  Jury:  "If  Mrs. 
Forney  presented  this  claim  to  the  administra- 
tor and  demanded  payment,  and  he  admitted 
that  the  amount  was  due  and  promised  to  pay 
It,  you  will  answer  the  Issue  'No.' "  And  fur- 
ther: "Tbe  recognition  of  the  amount  by 
the  administrator  must  be  positive  and  uncon- 
ditional." The  defendant  excepted  («  the 
ground  that  there  was  no  evidence  to  support 
these  hypotheses.  Upon  that  exception,  we 
need  consider,  of  course,  only  tbe  evidence 
for  tbe  plaintiff.  R.  F.  Tate,  son-in-law  of  the 
plaintiff's  testatrix,  testified  tbat,  within  a 
year  after  the  qualification  of  the  defendant 
as  administrator,  he  heard  the  defendant  tell 
Mrs.  Forney  (plaintiff's  testatrix)  that  when 
he  could  get  the  money  he  would  pay  her: 
that  this  promise  was  made  in  reference  to 
tills  money;  also  that  the  defendant  bad  made 
him  the  same  promise  six  or  eight  montbs  aft- 
er the  death  of  tbe  defendant's  Intestate,  and 
tbat  tbe  defendant  then  stated  that  he  knew 
that  his  Intestate  had  the  money  (alleged  to 
have  been  deposited  with  him  by  plalntilTs 
testatrix),  and  that  it  was  a  mystery  to  him 
what  became  of  it  There  was  no  dispute  as 
to  the  amount  The  controversy  was  as  to 
whether  the  administrator  had  so  acted  as  to 
bar  tbe  running  of  tbe  statute.  This  was  suf- 
ficient evidence  to  go  to  the  Jury.  In  Stone- 
street  V.  Frost  123  N.  C,  at  pages  646  and 
647,  31  S.  E.,  at  page  838,  It  Is  said  that  it  If 
a  sufficient  "filing,"  imder  Code,  {  164,  when 
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the  claim  te  presented  within  the  proper  time ' 
to  the  personal  representative,  and  he  ac- 
knowledges the  validity  of  the  debt  "The 
creditor  can  never  compel  the  administrator 
to  'string'  the  claim.  He  iias  done  bis  part 
when  he  has  presented  it  to  the  admlnlsti-ator 
with  sufficient  certainty  as  to  the  nature  and 
amount  of  the  debt,  and  the  admission  of  its 
validity  by  the  administrator  dispenses  with 
any  formal  proof  thereof.  When  he  admitted 
the  validity  of  the  Judgment,  be  admitted  the 
correctness  of  the  amount.  Tliere  was  noth- 
ing else  to  prove."  To  similar  purport,  Wood- 
Uef  V.  Bragg,  108  N.  C.  571.  13  S.  B.  2U: 
Turner  v.  Shuffler,  108  N.  C.  642,  13  S.  B.  243. 
In  this  case  there  was  no  dispute  as  to  the 
amount  which.  If  due  at  all,  was  a  sum  col- 
lected on  a  Judgment  In  faror  of  Mrs.  Forney, 
plalntlS's  testatrix,  by  defendant's  Intestate,  a 
lawyer,  and  left  with  him  for  investment  to 
wit,  $706,  less  SISO,  which  was  thus  liivesled 
by  !iim  for  her.  It  is  not  sought  In  this  ac- 
tion to  fasten  any  liability  upon  the  defend- 
ant individually. 
Xo  error. 


PETTEWAT  V.  McINTYRE  et  *L 

(Supreme  Ckrart  of  North  Carolina.     Dec.  2, 
1902.) 

AQBNCT— CONTRACTS     CREATmO— ST7BMI8SION 
TO  JURT— HARMLESS  ERROR. 

1.  A  lumber  compaoy  and  B.  entered  into  an 
agreement  called  a  "lease,"  reciting  that  the 
company  was  the  owner  of  a  mill  and  timber 
rights  and  options,  and  that  B.  was  desirous  of 
manufacturing  the  timber  and  operating  the 
mill,  and  also  that  B.  had  contracted  with  L. 
to  operate  the  mill  and  manufacture  the  tim- 
ber, and,  with  another  party,  to  sell  the  manu- 
factured lumber.  The  company  leased  the 
premises  to  B.  for  about  three  years  at  a  yearly 
rental  of  |1,  and  the  net  proceeds  of  the  opera- 
tions, which  B.  agreed  to  account  for;  and  the 
company  agreed  to  pay  B.  for  his  services  $1,- 
500  a  year,  payable  monthly,  and  a  percentage 
of  the  net  proceeds  of  the  bushiess  at  the  close 
of  each  year.  The  company  assigned  the  agree- 
ment to  a  creditor.  The  creditor  and  B.  enter- 
ed into  a  contract  reciting  the  making  of  the 
foregoing  agreement,  and  providing  that  the 
creditor  would  perform  the  conditions  set  forth 
in  the  company  s  lease  to  B.,  and  that  B.  wonld 

ferforra  the  conditions  therein  required  of  him. 
t  also  provided  that  In  case  of  B.'s  death  the 
agreement  should  not  lapse,  but  should  inure  to 
the  benefit  of  the  person  B.  designated,  and  K 
designated  the  creditor.  Held,  that  B.  was  a 
mere  agent,  rendering  the  creditor  liable  for 
the  expenses  of  the  operation  of  the  mill  incur- 
red pursuant  to  a  coutract  made  by  B. 

2.  Where  the  agreements  between  an  alleged 
principal  and  agent  showed  the  existence  of 
that  relation  as  matter  of  law,  the  action  of  the 
court  in  submitting  the  question  of  agency  to 
the  Jury  wag  harmless  where  the  jury  found 
that  the  relation  existed. 

Appeal  from  superior  court,  Onslow  coun- 
ty; Allen,  Judge. 

Action  by  Charles  A  Petteway  agalnat 
Thomas  A  Mclntyre  and  another.  From  a 
Judgment  of   the  superior   court  affirming 

5  1.  See  Appeal  and  Error,  vol.  t.  Cent.  Dig.  |  ttU. 


a  Justice's  Judgment  tot  plaintiff,  defend- 
ants appeal.    Affirmed. 

Ronntree  &  Carr,  for  appellants.  Mearea 
&  Ruark,  Duffy  &  Koonce,  and  W.  D.  Mc- 
Iver,  for  appellee. 

MONTGOMERY,  J.  On  the  29th  day  of 
October,  1887,  the  Parmeie-Eccleston  Lumber 
Company  of  New  Jersey,  a  cor'poration,  and 
Ernest  V.  Baitzer,  of  Wilmington.  N.  C,  en- 
tered into  a  paper  writing,  which  is  called  by 
the  parties  thereto  a  "lease."  It  consists  of 
nine  pages  of  closely  printed  matter.  In  it, 
it  was  recited,  as  a  part  of  the  preamble, 
that  the  company  owned  a  valuable  mill 
plant  for  the  manufacture  of  lumber  at  Jack- 
sonville, Onslow  county,  N.  C,  together  with 
valuable  standing  timber,  timber  options,  tim- 
ber rights  and  privileges,  and  logs,  in  the 
counties  of  Onslow  and  Jones,  N.  C,  and 
that  Baitzer  was  desirous  of  cutting,  log- 
ging, and  hauling  the  timber,  and  of  manu- 
facturing the  same  and  the  logs,  and  for 
that  purpose,  by  himself,  and  in  conjunction 
with  others,  was  ready  to  operate  the  mill 
and  undertake  the  lumbering  operations.  In 
the  paper  writing  it  was  also  recited  that 
Baitzer  had  entered  into  an  agreement  with 
Enoch  Ludford  to  operate  the  same  mill 
plant,  and  to  cut,  log,  and  haul  the  timber 
referred  to,  and  to  manufacture  It  into  mer- 
chantable lumber,  upon  the  terms  and  condi- 
tions in  that  contract  with  said  Ludford 
fully  set  forth.  A.  copy  of  that  contract  was 
annexed  and  made  a  part  of  the  coutract 
between  the  Parmele-EJecleston  Company  and 
Baitzer.  It  was  also  recited  In  the  preamble 
that  Baitzer  had  entered  into  an  agreement 
with  Horace  M.  Bickford,  of  Boston,  for  the 
sale  of  the  lumber  manufactured  as  afore- 
said, upon  commission,  a  copy  of  which  con- 
tract was  annexed,  and  also  made  a  part  of 
the  contract  between  the  company  and  Bait- 
zer. It  was  also  recited  that.  In  order  to 
carry  out  the  provisions  of  all  the  Instrn- 
ntents  and  agreements  above  referred  to, 
it  would  be  necessary,  to  purchase  rail  for  a 
log  railroad  road,  and  a  locomotive  and 
log  cars,  and  to  repair  and  place  in  proper 
condition,  as  In  the  contract  with  Ludford 
set  forth,  the  mill  and  plant  at  Jacksonville. 
After  those  recitals  In  the  premises,  it  was 
declared:  "Now,  therefore,  in  consideration 
of  the  premises,  and  for  the  recitals  herein- 
after set  forth,  this  indenture  wltnesseth 
that  the  said  the  Parmeie-Eccleston  Lumber 
Company,  has  leased,  and  by  these  presents 
does  grant,  demise,  and  lease,  unto  Ernest  V. 
Baitzer,  all  those  certain  premises  situate, 
lying,  and  being  at  Jacksonville,  Onslow 
county,"  etc.  The  property  embraced  In  the 
contract  the  mill  plant,  all  Ite  fixtures  and 
appurtenances,  and  all  the  standing  timber 
in  Onslow  and  Jones  counties,  and  their  tim- 
ber  rights.  Baitzer  was  authorized,  "upon 
payment  of  such  stumpage  or  other  charges 
as  the  said  Parmeie-Eccleston  Lumber  Co. 
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Itself  wu  nnder  contract  to  make,  and  such 
charges  and  disbursements  only,  to  cut  and 
remove  all  standing  timber  and  logs  tbcrcon, 
and  to  convert  and  manufacture  the  same 
Into  lumber,  and,  without  any  further  costs 
than  aforesaid  to  said  Baltzer,  to  exercise  all 
the  privileges  and  authority  which  the  com- 
pany owned  and  had,  or  may  hereafter  ae- 
4]ulre,  to  any  railroad  or  railroads,  and  upon 
or  over  the  rights  of  way  now  owned  or 
controlled  by  the  said  company,  appurtenant 
to,  or  used  by  or  In  connection  with,  the  said 
mill  at  Jacksonyille  aforesaid,  and  also  the 
privilege  of  cutting  timber  for  railroad  ties 
and  construction,  or  for  other  railroad  or 
mill  or  logging  purposes,  and  of  laying,  us- 
ing, operating,  maintaining,  taking  up,  and 
removing  such  rail  and  railroad  from  time 
to  time,  as  its  best  Interest  may.  In  his  Judg- 
ment, require;  and  any  railroad  constructed 
by  said  Baltzer,  and  all  materials  entering 
therein,  whether  obtained  from  rights  of 
way  of  said  company,  or  from  Its  lands,  or 
elsewhere,  shall  be  and  remain  the  absolute 
property  of  said  company,  its  legal  repre- 
sentatives and  assigns,  and  subject  to  Its 
or  their  exclusive  domination  and  control 
for  all  purposes  to  the  same  extent  as  though 
the  same,  and  all  parts  thereof,  were  upon 
land,  the  property  of  it  or  them.  In  fee  sim- 
ple, which  said  assignment  and  transfer  of 
timber  rights  and  right  to  manufacture  logs 
into  lumber  as  aforesaid  shall  be,  however, 
only  for  the  term  of  the  lease  aforesaid,  and 
to  terminate  with  the  expiration  of  said 
lease,  and  which  Indenture  of  lease  and  as- 
signment as  aforesaid  Is  made  for  and  In 
consideration  of  the  yearly  rent  or  sum  of 
one  dollar,  i>ayable  annually  on  the  31st  day 
of  December  In  each  and  every  year  of  said 
term.  As  an  additional  rent,  the  said  Balt- 
eer,  for  himself,  his  legal  representatives 
and  assigns,  agrees  that  he  will  promptly, 
and  not  less  often  than  once  In  each  month, 
turn  over  and  deliver  to  the  said  Parmele-Ec- 
cleston  Lumber  Company,  or  Its  assigns,  the 
net  proceeds  and  profits  of  the  business  to 
be  conducted  under  the  instruments  descrll)- 
ed  In  the  recitals  hereto,  copies  of  which  are 
hereto  annexed,  and  under  this  Instrument, 
less  only  such  sum  or  sums  of  money  as 
shall  be  necessary  to  pay  the  premiums  for 
fire  and  boiler  Insurance  on  said  mill  plant 
and  Its  appurtenances,  and  stock  on  hand, 
and  that  he  will  not  apply  any  portion  of  the 
same  to  any  other  use  or  purpose,  except  by 
and  with  the  express  consent  of  said  com- 
pany or  its  assigns.  By  the  term  'net  pro- 
ceeds,' as  used  in  this  paragraph,  is  meant 
the  grross  amount  of  all  moneys  received 
from  the  manufacture  and  sale  of  lumber 
out  of  the  timber  hereinbefore  referred  to, 
less  the  following:  (a)  Amounts  due  Lud- 
ford  under  his  contract,  as  therein  set  forth, 
(b)  Amounts  due  Bickford  under  his  con- 
tract, therein  set  forth,  (c)  Closts  of  inspec- 
tions, clerk  hire,  stationery,  postage,  travel- 
ing, and  the  like,  necessary  to  the  due  prose- 


cution of  the  business  and  the  preservation 
of  Its  l)pst  Interests,  (d)  Amount  of  stump- 
age  necessarily  paid  by  Baltzer,  being  at  the 
same  rate  as  now  contracted  for  by  the 
Parmele-Eccleston  Lumber  Co.  The  remain- 
der of  surplus  of  income,  after  deducting 
the  foregoing,  shall  be  the  'net  proceeds,'  as 
the  term  Is  used  and  understood  In  this  In- 
strument, and  shall  be  paid  over  by  saM 
Baltzer  to  said  company,  or  Its  assigns,  as 
rental  for  said  premises,  except  only  as  the 
same  Is  ultimately  subject  to  fire  Insurance 
premiums  as  aforesaid,  and  to  Baltzer's  con- 
tingent Interest  therein  by  way  of  additional 
compensation,  as  hereinafter  apx>ears."  The 
additional  compensation  to  Baltzer  provided 
for  In  the  contract  is  In  these  words:  "The 
Parmele-Eccleston  Lumber  Co.,  for  itself.  Its 
successors  and  assigns,  agrees  that,  for  ills 
labor  and  services  In  fulfilling  his  obligations 
under  the  provisions  of  this  lease,  the  said 
company  will,  during  the  term  of  this  lease, 
except  as  herein  provided,  pay  said  Baltzer 
the  yearly  sum  of  $1,500,  In  equal  monthly 
Installments,  commencing  with  the  day  of 
the  date  hereof,  and  in  addition  to  this 
amount,  at  the  close  of  each  year,  will  pay 
him  the  further  sum  equal  to  ten  per  cent 
of  the  net  proceeds  and  profits  of  the  busi- 
ness to  be  conducted  as  aforesaid.  Tbe  said 
company  in  like  manner  also  agrees  that  It 
will  cause  to  be  given  to  said  Ludford  a 
sufficient  bond,  in  the  penal  sum  of  five 
thousand  dollars,  conditioned  for  the  faithful 
performance  by  said  Baltzer  of  his  said 
contract  with  said  Ludford."  Certain  other 
provisions  of  the  contract  were  that  the  com- 
pany was  to  furnish  the  locomotive,  log  cars, 
and  rails,  and  the  necessary  bolts  and  fasten- 
ings and  switches,  with  which  to  build  and 
equip  the  log  railroad,  and  the  sum  of  $2,500 
with  which  to  put  the  mill  in  order.  Baltzer. 
on  his  part,  among  other  things,  contracted 
to  give  his  peraonal  services  to  placing  the 
mill  in  proper  condition  for  operation,  and 
to  aid  in  securing  rails  for  lianling  timlier 
as  fast  as  the  same  might  be  needed,  and  the 
rolling  stock  necessary  to  haul  tbe  timber. 
And  be  further  agreed  "to  cut,  log,  and  haul 
the  same,  and  to  manufacture  It  into  lumber, 
to  his  best  Interests,  nnder  the  terms  of  this 
lease,  and  to  dispose  of  the  same  at  the 
best  prices  which  he  can  obtain.  Of  the  rea- 
sonableness, however.  It  is  mutually  agreed 
he  Is  to  be  the  sole  Judge."  The  time  men- 
tioned In  the  paper  writing  called  the  "lease,"' 
during  which  the  term  shall  last  was  from 
Its  date,  29th  October,  1897,  to  December  31, 
1900.  At  the  expiration  of  which  term,  or 
earlier  determination  for  any  cause  whatso- 
ever, Baltzer  or  his  legal  representatives 
would  quit  and  surrender  the  premises  in  as 
good  state  and  condition  as  reasonable  use 
and  wear  thereof  would  permit,  damages 
by  the  elements  excepted. 

The  contract  between  Baltzer  and  Lud- 
ford, made  a  part  of  the  contract  between 
the   Parmele-Eccleston   Company   and   Balt- 


Digitized  by  VjOOQIC 


good  condition  the  mill  and  all  Its  appur- 
tenances, and  would  turn  over  and  lease 
for  the  space  of  three  years  after  the  ex- 
ecution of  the  contract  (it  having  been  en- 
tered .into  on  the  19th  October,  1897)  all  the 
mill  property  and  appurtenances  of  the  lum- 
ber company;  and  he  also  agreed  to  furnish 
to  liUdford  the  locomotlye  and  tbe  log  cars, 
and  tbe  necessary  rails  and  spikes  and 
bolts,  sufficient  to  operate  a  log  road  or  roads 
for  the  purpose  of  procuring  timber  for  the 
mill  under  the  contract,  and  to  lease  the 
property  so  purchased  upon  the  terms  set 
forth  in  tbe  agreement,  at  a  nominal  rent. 
Ijudford  agreed  to  construct  and  operate, 
at  his  own  expense,  the  logging  roads;  Balt- 
zer  furnishing  the  cross-ttes,  they  to  be  got- 
ten out  by  Ludford.  It  was  further  agreed 
that  Baltzer  was  to  furnish  Ludford  with 
all  the  standing  timber,  together  with  the 
rights  of  way,  now  owned  by  tbe  Parmele- 
Eccleston  Lumber  Company  in  Onslow  coun- 
ty, and  such  as  should  be  sufficient  to  op- 
erate the  plant  during  tbe  term  of  the  con- 
tract Ludford  agreed  further  to  cut  and 
transport  from  tbe  forest  to  the  mill  all 
timber  of  merchantable  quality  on  the  prop- 
erty of  the  company,  which  Baltzer  was  al- 
lowed to  cut  under  his  contract  with  the 
company,  under  tbe  directions  of  Baltzer; 
and  he  further  agreed  to  saw  tbe  logs,  and 
Idln-dry,  rip,  dress,  and  assort  the  lumber, 
in  accordance  witb  the  orders  of  Baltzer, 
and  to  place  the  lumber  manufactured  by 
him  under  the  contract  in  the  rough  and 
dressed  lumber  sheds,  in  proper  <H:der,  as 
be  might  be  directed  to  do  by  Baltzer;  and 
be  was  to  have  the  lumber  put  upon  the 
cars,  or  place  it  In  bins  furnished  by  Balt- 
zer for  that  purpose,  according  to  the  order 
of  Baltzer.  For  his  compensation,  Ludford 
was  to  receive  $6  per  thousand  feet  for  board 
measure  for  kiln-dry  lumber,  dressed  ac- 
cording to  tbe  order  of  Baltzer,  and  loaded 
on  the  railroad  cars  at  the  mill,  and  $4.50 
per  tbouesend  feet  for  rough,  kiln-dried,  well- 
manufactured  lumber,  according  to  tbe  or- 
ders of  Baltzer. 

On  tbe  same  day  that  the  contract  be- 
tween the  Farmele-Eccleston  Lumbw  Com- 
pany and  Baltzer  was  executed,  the  company 
and  the  defendant  Mclntyre  enteteA  Into 
tbe  following  contract  (Exhibit  D):  "Where- 
as, the  Parmcle-Eccleston  Lumber  Company 
has  tills  day  entered  Into  an  agreement,  of 
which  the  foregoing  is  a  copy  and  dupli- 
cate; and  whereas,  the  said  company  is  not 
at  present  in  funds  to  meet  its  obllgationa 
thereunder,  and  at  the  same  time  is  anxious 
to  obtain  tbe  benefits  to  be  derived  there- 
from to  its  mill  plant  and  machinery,  and 
in  this  way  to  realize  upon  Its  timber  rights 
referred  to  in  the  foregoing  agreement;  and 
whereas,  the  said  company  is  already  heav- 
ily indebted  to  Thomas  A.  Mclntyre,  of  the 
city,  county,  and  state  of  New  York,  for 
past  advances:    Now,  therefore,  this  inden- 


cleston  Lumber  Co.,  for  and  In  consideration 
of  the  premises,  and  of  the  sum  of  one  dol- 
lar, lawful  money  of  the  United  States,  to 
it  In  hand  paid  by  tbe  said  Thomas  A.  Mc- 
lntyre at  or  before  the  unsealing  and  de- 
livery of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  doth  grant, 
bargain,  sell,  assign,  transfer,  and  set  over, 
unto  the  said  Thomas  A.  Mclntyre,  his  ex- 
ecutors, administrators,  and  assigns,  the  said 
Indenture  of  lease,  together  with  all  the 
rights,  privileges,  rents,  moneys,  and  emol- 
uments, of  whatsoever  kind,  nature,  or  ex- 
tei^t,  accruing  from  said  lease  to  the  said 
Parmele-Eccleston  Lumber  Company,  and  all 
tbe  estate,  right,  title,  interest,  term  of  years 
yet  to  come,  and  propert^^,  claim  and  de- 
mand whatsoever,  of-  tbe  said  Parmele-Ec- 
cleston Lumber  Company  in  and  to  tbe  said 
lease.  To  have  and  to  bold  the  same  to  him, 
the  said  Thomas  A.  Mclntyre,  bis  heirs  and 
assigns,  as  fully  and  In  as  ample  a  manner 
as  the  said  Parmele-Eccleston  Lumber  Com- 
pany, its  siAiessors  and  assigns,  might  bold 
end  enjoy  the  same,  and  not  otherwise. 
And  the  said  tbe  Parmde-Ecdeston  Lumber 
Company,  for  itself,  Its  successors  and  as- 
signs, hereby  authorizes  and  empowers  tbe 
said  Thomas  A.  Mclntyre,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  to  take 
and  apply  to  his  own  or  their  own  use  tbe 
sum  or  sums  provided  tbereia  as  rental, 
and  whatever  property  and  moneys  accrue  to 
or  from  said  company  or  its  assigns  under 
the  terms  of  said  lease,  whenever  the  same 
shall  be  due  or  receivable,  and  to  take  and 
pursue  all  steps  and  means  for  the  recovery 
of  said  rent  or  other  property,  as  by  law  are 
provided,  as  fully  to  all  Intents  and  pur- 
poses as  the  said  the  Parmele-Eccleston 
I..umber  Company,  its  successors  or  assigns, 
might  or  could  do  in  the  premises.  And  it 
Is  mutually  agreed  between  the  parties  here- 
to that  the  steel  rails,  locomotive,  rolling 
stock,  and  other  appurtenances  in  said  lease 
agreed  to  be  furnished  by  the  party  of  the 
first  part  thereto  shall  be  and  remain  the 
property  of  the  said  Thomas  A.  Mclntyre, 
until  said  Thomas  A.  Mclntyre  is  fully  re- 
paid, by  the  receipt  of  the  proceeds  of  the 
said  agreement  or  otherwise,  the  amount  of 
money  advanced  heretofore,  or  in  conse- 
quence of  this  agreement  to,  for,  or  on 
account  of  said  company's  Interest.  And 
the  said  Thomas  A.-  Mclntyre  hereby  cove- 
'uants  and  agrees  to  and  with  tbe  said  Par- 
mele-Eccleston Lumber  Company  to  do  and 
perform  all  tbe  terms  and  conditions  of  thu 
said  foregoing  lease  agreement  upon  the  part 
of  the  said  Parmele-Eccleston  Lumber  Com- 
pany contracted  to  be  done  and  performed." 
And  on  tbe  said  2S)th  day  of  October,  1807, 
Mclntyre  and  Baltzer  entered  Into  the  fol- 
lowing agreement  (Exhibit  E):  "Agreement 
made  and  entered  into  this  29th  day  of  Oc- 
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tober,  1897,  bjr  and  between  Ttaomat  A.  Mc- 
Intyre^  of  the  city,  comity,  and  state  of  New 
York,  and  Ernest  V.  Baltzer,  of  Wilmington, 
North  Carolina.  Whereas,  the  said  Baltser, 
by  a  certain  instrument  In  writing,  bearing 
even  date  herewith,  has  entered  into  an  agree- 
ment of  lease  with  the  Farmele-Eccleston 
Lumber  Company,  a  corporation  duly  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  doing  business  at  Jack- 
sonville, North  Carolina,  a  copy  of  which 
contract  is  hereto  annexed  and  made  a  part 
thereof;  and  whereas,  said  Baltz^,  by  vir- 
tue of  the  power  conferred  upon  him  nnder 
said  agreement  of  lease,  has  entered  Into  an 
agreement  with  one  Enoch  Ludford  to  op- 
erate the  mill  plant  of  the  said  the  Parmele- 
Ecdeston  Lumber  Company  at  Jacksonville, 
North  Carolina,  aforesaid  (except  gang  and 
circular  saws),  and  to  cut,  log,  and  haul  the 
timber  referred  to  in  the  said  agreement  of 
lease,  and  to  manufacture  said  timber  into 
merchantable  lumber,  upon  the  terms  and 
conditions  In  said  contract  with  said  Lud- 
ford fully  set  forth,  a  copy  of  which  contract 
is  also  hereto  annexed,  and  made  a  part 
hereof;  and  whereas,  said  Baltlbr,  by  vbtne 
of  the  power  also  conferred  upon  him  under 
bis  agreement  of  lease  with  said  the  Parmele- 
Eccleston  Lumber  Company  aforesaid,  baa 
entered  into  an  agreement  with  one  Horace 
M.  Bickford  for  the  sale  of  the  lumber  man- 
ufactured as  aforesaid,  upon  commission,  a 
copy  of  which  contract  is  also  hereto  an- 
nexed and  made  a  part  hereof;  and  whereas, 
the  said  the  Parmele-Eccleston  Lumber  C<An- 
pany  has  assigned  to  Thomas  A.  Mclntyre 
the  said  agreement  of  lease,  and  all  the  prof- 
Its  arising  thereunder,  and  the  said  Thomas 
A.  Mclntyre  has  assumed  all  the  obligations 
In  said  agreement  of  lease  specified  to  be 
performed  by  the  said  company:  "Now, 
therefore,  in  consideration  of  the  premises, 
and  of  the  terms  and  provisions  of  this  in- 
strument as  hereinafter  set  forth,  and  of  the 
sum  of  one  dollar  by  each  of  the  parties  in 
band  duly  paid,  the  parties  hereto  mutually 
covenant  and  agree  as  follows:  (1)  That  said 
Thomas  A.  Mclntyre  will  do  and  perform  all 
the  terms  and  conditions  as  said  Indenture 
of  lease  specified  to  be  done  and  perfcnrmed 
by  the  Parmele-Eccleston  Lumber  Company. 
(2)  That  the  said  Ernest  V.  Baltzer  will  do  and 
perform  all  the  terms  and  conditions,  labor, 
and  services  in  said  lease  specified  to  be  done 
and  performed  by  him.  <3)  That  the  said  Mc- 
lntyre will  hold  the  said  Baltzer  harmless 
against  and  from  any  and  all  lawful  claims 
or  damages  which  he  may  sufTer  as  contract- 
or with  said  Ludford  and  Bickford  and  the 
Parmele-Eccleston  Lumber  Company,  or  ei- 
ther of  them,  or  which  he  may  suffer  by  the 
termination  of  either  or  both  the  Ludford 
and  Bickford  contracts,  as  in  said  Indenture 
of  lease  specified,  but  this  guaranty  shall 
not  be  construed  to  cover  the  result  of  any 
default  or  neglect  on  the  part  of  the  said 
Baltzer.    And  whereas,  it  is  declared  in  and 


tj  the  agreement  of  lease  referred  to  in  the 
flrat  recital  hereof  that  in  case  of  the  death 
or  failure  from  any  cause  on  the  part  of  Balt- 
ser,  the  said  agreement  of  lease  should  not 
thereby  lapse  or  determine,  but  that  it  should 
immediately  inure  to  the  benefit  of  such  per- 
son and  his  assigns  as  said  Baltzer  may  des- 
ignate in  writing:  Now,  therefore,  I,  the  said 
Ernest  V.  Baltzer,  In  the  event  aforesaid,  do 
hereby  designate  Thomas  A.  Mclntyre  and 
his  assigns  as  the  person  to  whom  shall  Inoie 
the  rights,  privileges,  powers,  property,  and 
rights  of  property,  of  every  name,  nature, 
and  kind,  with  all  the  responsibilities  and 
subject  to  all  the  terms  and  conditions  of 
said  instruments  as  therein  respectively  set 
forth  and  expressed.  Except  as  otherwise 
provided  herein  specifically,  the  terms  and 
provisions  of  this  agreement  shall  bind  and 
inure  to  the  heirs,  executors,  administrators, 
and  assigns  of  the  parties  hereto.  In  case 
any  further  or  other  Instruments  should  be 
found  requisite  for  the  more  completely  carry- 
ing into  effect  any  of  the  provisions  of  this 
agreement,  then  the  parties  hereto  will  ex- 
ecute the  same  upon  demand." 

The  plalntUt  brought  this  action  In  a  jus- 
tice's court  to  recovo'  from  the  defendant 
Mclntyre  an  amount  alleged  to  be  due  on  a 
contract  with  Baltzer  in  his  operation  of 
the  mill  plant;  alleging  that  Baltzer  was 
either  the  agent  of  McFntyre,  or  a  partner 
with  him  in  the  business.  The  defendant 
denied  that  he  was  either  the  principal  of 
Baltzer,  or  a  partner  with  him  in  the  milling 
business.  From  tlie  Justice's  Judgment  in 
favor  of  the  plaintiff,  the  defendant  appealed 
to  the  superior  court  There  was  a  judg- 
ment In  that  court  for  the  plaintUT. 

If  those  portions  of  the  contract  which  we 
have  recited  and  referred  to,  and  which  re- 
late to  tlie  acts  to  be  done  by  the  several 
parties  thereto,  constituted  the  whole  of 
those  contracts,  we  would  even  then  not  be 
sure  that  there  was  not  some  evidence  go- 
ing to  show  a  partnership  between  Mcln- 
tyre and  Baltzer.  There  are  other  parts  of 
those  contracts,  though,  limiting  and  nar- 
rowing the  duties,  rights,  and  privileges  of 
Baltzer,  which  we  will  presently  notice  and 
discuss,  and  which,  when  read  with  the 
whole  of  all  of  the  contracts,  satisfy  us,  as 
a  matter  of  law,  that  Baltzer  was  the  agent 
of  Mclntyre  for  the  purpose  of  conductiuj; 
the  business  mentioned ,  in  the  contracts. 
Notwithstanding  the  agreement  between  the 
lumber  company  and  Baltzer  was  called  a 
"lease,"  yet  through  it  all  can  be  seen  with 
perfect  distinctness  the  guiding  and  controll- 
ing hand  of  the  company  In  the  manage- 
ment of  the  business.  No  experlened  busi- 
ness man,  upon  reading  the  four  contracts 
mentioned  above,  could  fail  to  see  that  Balt- 
zer was  so  hampered  and  embarrassed  by 
the  limitations  and  restrictions  of  the  con- 
tract as  to  be  left  little  of  Independence  of 
Judgment  or  of  action.  It  seems  clear  that 
the  purpose  of  the  draftsman  of  the  agree- 
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Intjrre  to  conduct  the  bazardons  enterprise 
of  Bawmllllng  through  an  agent  under  the 
forma  of  a  lease  of  the  property  to  Balt- 
zer.  Baltzer  was  not  allowed  to  keep  In  his 
own  possession  the  original  of  the  agree- 
ment with  the  company,  the  original  of  the 
agreement  with  Biekford,  the  original  of  the 
agreement  with  Ludford,  or  the  original  of 
the  agreement  with  Mclntyre.  He  was  to 
assign  and  deposit  them  with  the  company, 
and  he  was  required,  further,  to  assign  and 
deposit  with  the  company  nil  bonds  and  un- 
dertaklngs  which  might  be  delivered  to  him 
for  the  faithful  performance  of  the  con- 
tracts. Baltser  further  covenanted  with  the 
company  not  to  disiwse  of  any  right  he  had 
under  the  coatracts  to  any  one  without  the 
company's  permission,  the  covenant  being  in 
the  following  language:  "Baltzer  covenants 
and  agrees  not  to  assign  or  otherwise  dis- 
pose of  any  of  the  contracts,  nor  this  lease, 
nor  any  of  his  rights  under  them  or  either 
of  them,  nor  of  this  instrument,  nor  of  any 
of  his  rights  hereunder,  to  any  person,  firm, 
or  corporation  whomsoever,  excepting  by  and 
with  the  consent  In  writing  of  said  compa- 
ny or  its  assigns,  and  excepting  as  provided 
in  the  terms  of  the  contracts,  copies  of 
which  are  annexed."  He  also  a^eed  that  in 
case  of  his  death  the  lease  should  not  go  to 
his  personal  representatives.  The  following 
is  a  provision  in  the  contract  in  reference  to 
that  matter:  "In  case  of  the  death  of  said 
Baltzer,  this  lease  shall  not  thereby  lapse  or 
become  determined,  but  the  same  shall  im- 
mediately inure  to  the  benefit  of  such  per- 
son or  his  assigns  as  said  Baltzer  may  have 
designated  in  writing."  And  he  further 
agreed  to  assign,  and  did  assign,  to  the  com- 
pany, the  right  to  annul  the  contract  when- 
ever the  company  saw  fit  to  do  so.  The 
language  used  on  that  point  Is  as  follows: 
"Baltzer  further  agrees  to,  and  does  hereby, 
flsstgn,  transfer,  and  set  over  unto  said  com- 
pany, or  its  assigns,  bis  (said  Baltzer's)  right 
to  terminate  said  Ludford  and  Biekford  con- 
tracts, or  either  of  them,  or  their  substitutes, 
as  conferred  upon  him  by  the  terms  of  said 
contracts,  respectively,  and  upon  the  condi- 
tions therein  expressed;  said  company  here- 
by agreeing,  should  it  avail  itself  of  such 
privilege,  to  pay  said  Baltzer  at  the  agreed 
rate  of  11,600  per  annum  for  the  remainder 
of  the  year  after  such  termination,  and  also 
his  additional  compensation,  as  hereinbefore 
«iet  forth,  down  to  the  time  of  such  termina- 
tion." He  had  reserved  the  right  in  his 
contract  with  Ludford  to  end  the  contract 
with  him  upon  three  months'  notice.  Balt- 
zer's contract  with  Ludford,  notwithstanding 
it  purported  to  be  a  lease  of  the  whole  plant, 
yet  when  carefully  examined,  Ludford  had 
very  little  power  and  no  discretion.  He  had 
to  cut  the  lumber  under  Baltzer's  direction, 
to  saw  It  under  his  direction,  to  pile  and 
load  It  under  his  direction,  and  was  com- 
pelled  to   abandon   his   contract   whenever 


rooms  of  the  office  building  of  the  plant  were 
to  be  given  to  Ludford,  and  in  that  contract 
there  was  reserved,  for  tne  use  of  the  lum- 
ber company,  access  to  the  office  building  at 
all  times.  The  language  of  the  contract  on 
that  point  was  as  follows:  "The  party  of 
the  first  part  reserves  to  itself  an  easement 
for  access,  for  its  officers  or  agents,  to  and 
from  all  parts  and  portions  of  the  above- 
described  property,  at  all  times."  It  is  evi- 
dent from  that  language  that,  in  the  drafts- 
man's mind,  the  company  was  to  be  the 
directing  power  in  the  management  of  the 
business.  The  presence  of  its  officers  and 
agents  at  all  times  upon  premises  which  had 
been  leased  and  put  in  the  possession  of  the 
lessee  Is  Incompatible  with  the  idea  of  a 
bona  fide  lease.  The  defendant  Mclntyre 
received,  as  we  have  seen,  an  assignment  of 
this  contract  between  the  lumber  company 
and  Baltzer,  and  Is  affected  In  law  by  the 
several  contracts  mentioned,  Just  as  the  lum- 
ber company  was.  In  the  contract  between 
Mclntyre  and  Baltzer,  made  after  the  as- 
signment by  the  lumber  company  of  Its  In- 
terest of  what  is  called  the  "lease"  to  Mc- 
lntyre, Baltzer  covenante  with  Mclntyre, 
amongst  other  things,  as  fotlows:  "And 
whereas,  it  is  declared  in  and  by  the  agree- 
ment of  lease  referred  to  in  the  first  recital 
hereof  that,  in  case  of  the  death  or  failure 
from  any  cause  on  the  part  of  Baltzer,  the 
said  agreement  of  lease  should  not  thereby 
lapse  or  determine,  but  that  It  should  Im- 
mediately Inure  to  the  benefit  of  such  person 
and  his  assigns  as  said  Baltzer  may  desig- 
nate in  writing:  Now,  therefore,  I,  the. said 
Ernest  V.  Baltzo*,  in  the  event  aforesaid,  do 
hereby  designate  Thomas  A.  Mclntyre  and 
his  assigns  as  the  person  to  whom  shall  Inure 
the  rights,  privileges,  powers,  property,  and 
rights  of  property,  of  every  name,  nature, 
and  kind,  with  all  the  responsibilities  and 
subject  to  all  the  terms  and  conditions  of 
said  Instruments  as  therein  respectively  set 
forth  and  expressed."  Mclntyre,  under  that 
agreement,  got  the  benefit  of  the  covenant 
which  Baltzer  had  made  with  the  lumber 
company,— that  in  case  of  hfs  death  the  lease 
should  not  lapse,  but  should  Immediately 
Inure  to  the  benefit  of  such  person,  or  his 
assigns,  as  Baltzer  might  designate  in  writ- 
ing. Mclntyre  then  had  a  right  to  put  an 
end  to  the  contract  which  was  called  a 
"lease,"  and  be  had  also  been  substituted 
for  Baltzer  in  case  of  Baltzer's  death. 

In  the  brief  of  the  defendant  Mclntyre  It 
was  argued  that.  If  Baltzer  was  an  agent  he 
was  a  special  agent  But  It  appears  from 
the  contract  that  he  was  authorized  to  oper- 
ate the  sawmill  plant  and  It  Is  stated  in  the 
case  on  appeal  that  the  plaintiff's  debt  was 
contracted  by  Baltzer  In  his  operation  of  the 
mill  plant 

His  honor  submitted  one  Issue  to  the  Jury, 
to  wit  "Are  the  defendants  indebted  to  the 
plaintiff,  and.  If  so.  In  what  amount?"  and 
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11  you  snail  nna  mat  saia  ousmess  was  m 
fact  the  business  of  Mclutyre,  and  that  Mc- 
Intyre  bad  employed  Baltzer  to  conduct  the 
same  in  bis  own  name,  and  that  the  work 
done  was  within  the  authority  given  the 
said  Baltzer  by  Hclntyre,  then  both  Balt- 
zer and  Mclntyre  would  l>e  liable;  and,  U 
so,  answer  'Yes' ;  otherwise  'No.' "  The  Ju- 
ry answered  in  the  affirmative,  and  for  the 
sum  of  $93.92.  As  we  have  said,  the  con- 
tracts in  this  case,  upon  their  face,  consti- 
tuted, as  a  matter  of  law,  Baltzer  the  agent 
of  the  lumber  company,  and  then  ol  Mcln- 
tyre by  assignment  of  tiie  lumber  company. 
His  honor  ought  not  to  have  submitted  an 
issue  as  to  the  agency  to  the  Jury,  but  as 
he  did  so,  and  the  Jury  made  response  as 
the  law  of  the  case  was,  no  harm  has  been 
done. 
No   error. 


BEACH  T.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 

1902.) 

REMOVAL  OF  CAT7SES— FORBION  CORPORATION 

—DOMESTICATION— PETITION  IN  FKD- 

ERAL  COURT— SUFFICIENCY. 

1.  In  a  petition  filed  in  a  United  States  cir- 
cuit court  for  the  removal  of  a  cause  from  a 
state  court  on  the  ground  of  local  prejudice,  the 
defendant  corporation  alleged  that  it  "is,  and 
was  at  the  commencement  of  this  suit,  a  nonresi- 
dent of  the  state  of  North  Carolina,  *  *  *  and 
is  not  a  citizen  of  North  Carolina."  On  the  facts 
admitted,  the  stipreme  court  of  the  state  had 
previously  held  that  the  defendant  was  a  do- 
ne.stic  corporation.  Held  that,  in  view  of  these 
prexiouB  decisions,  the  allegptiou  in  the  petition 
would  be  construed  as  merely  a  denial  of  the 
propriety  of  the  supreme  court's  former  ruling, 
and  not  as  an  allegation  of  fact. 

2.  A  foreign  corporationj  which  has  filed  its 
charter  and  acceptance  in  the  secretary  of 
state's  office,  and  has  thereby  become  domesti- 
cated, as  provided  by  Laws  1899,  c.  62,  is  not 
entitled  to  remove  an  action  against  it  to  the 
federal  courts  on  the  ground  of  local  prejudice. 

Appeal  from  superior  court,  Burke  county; 
Hoke,  Judge. 

Action  by  Mary  L.  Beach,  as  administra- 
trix, against  the  Southern  Railway  Compa- 
ny. Prom  a  judgment  for 'plaintiff,  defend- 
ant appeals.    Affirmed. 

Chas.  Price,  Geo.  F.  Bason,  and  S.  J.  Er- 
vln,  for  appellant  3.  F.  Spninhour  and  M. 
Silver,  for  appellee. 

CLARK,  J.  When  this  case  was  called  for 
trial,  the  defendant,  the  Southern  Railway 
Company,  moved  for  an  order  to  proceed  no 
further  with  the  cause  for  the  reason  that  it 
had  been  removed  to  the  circuit  court  of  the 
United  States  on  the  ground  of  local  preju- 
dice, presenting  copies  of  the  petition,  affida- 
vit, bond,  and  order  of  removal  from  said 
circuit  court.  The  presiding  judge,  being 
of  the  opinion  that  the  defendant,  originally. 
a  foreign  corporation,  but  since  "domesti- 
cated"  in  this  state  under  Laws   1899,   c. 


courx  on  account  oi  locai  prejudice  (Aiuson  v. 
Railway  Co.,  129  N.  0.  336,  40  S.  B.  91).  re- 
fused to  stay  action,  and  proceeded  with  the 
trial.    The  defendant  excepted. 

In  such  case  it  is  optional  with  the  state 
court  to  proceed  with  the  trial.  Stone  t. 
South  Carolina,  117  U.  S.  430,  6  Sup.  Ct  790. 
29  L.  Ed.  962,  cited  Crehore  t.  Railway  Co.. 
131  U.  S.  243,  9  Sup.  Ct  092,  83  U  Ed.  144; 
Howard  v.  Railway  Co.,  122  N.  C.  953-«54, 
29  S.  E.  77&  A  case  on  "all  fours"  is  La.w- 
son  V.  Railroad  Co.,  112  N.  a  390,  17  S.  E. 
169;  also  Bierbower  t.  Miller,  30  Neb.  161, 
46  N.  W.  431.  9  L.  R.  A.  228.  The  trial  hav- 
ing proceeded  to  verdict  and  Judgment,  which 
went  against  the  defendant,  it  appealed  to 
this  court,  assigning  four  grounds  of  exc^>- 
tion,  but  the  other  three  are  wlthont  merit, 
and  were  abandoned  in  tills  court.  A  for- 
eign corporation,  which  has  voluntarily  ac- 
cepted the  terms  prescribed  by  the  statute 
of  this  state  under  which  It  may  do  busi- 
ness here,  and  has  "domesticated"  as  provid- 
ed in  said  statute,  has  become  a  domestic 
corporation,  as  therein  provided,  and  can- 
uot  remove  an  action  against  It  to  the  federal 
court  This  has  been  fully  considered,  after 
elaborate  argument  by  counsel  for  tills  de- 
fendant, and  was  so  held.  In  Allison  v.  Rail- 
way Co.,  129  N.  C.  336,  40  S.  E.  91,  and  also 
in  Debnam  y.  Telegraph  Co.,  128  N.  G.  831. 
36  S.  E.  269  (In  which  case  the  statute  is 
copied),  and  Layden  v.  Endowment  Bank. 

128  N.  C.  547,  39  S.  B.  47;  the  reasoning  of 
which  cases  we  adopt  and  make  a  part  of 
this  opinion.  We  do  not  understand  the  de- 
fendant's counsel  to  deny  that,  as  a  matter 
of  fact  the  defendant  the  Southern  Railway 
Company,  has  "domesticated"  by  filing  its 
charter  and  acceptance  in  the  office  of  the 
secretary  of  state,  as  requh-ed  by  Laws  1890. 
c.  02,  admission  of  which  fact  has  been  made 
In  this  court  (Harden  v.  Railroad  Co.,  129 
N.  C.  359,  40  &  E.  181,  55  L.  R.  A.  784)  in  so 
many  cases,  and  as  a  matter  as  universally 
known  as  that  It  is  a  corporation.  Indeed, 
in  this  present  case  the  defendant's  counsel 
submitted  that  "this  case  should  take  the 
course  pursued   in  Allison  v.   Railway   Co.. 

129  X.  C.  336,  40  S.  E.  91,"  in  which  the  legal 
effect  of  such  domestication  was  presented 
and  decided;  and  we  are  fixed  with  judicial 
notice  that  the  effect  of  "domestication"  by 
this  defendant  was  proved  or  admitted,  and 
Its  legal  effect  decided,  in  that  case.  Knight 
v.  Association,  142  U.  S.  161,  12  Sup.  Ct  25S. 
35  L.  Ed.  974.  The  decision  in  Allison's  Case 
that  this  defendant,  the  Southern  Railway 
Company,  is  a  domestic  corporation,  is  res 
Judicata  of  wlilch  the  court  below  had  Ju- 
dicial notice.  The  answer  alleges  that  the 
defendant  was  "a  corporation  duly  created 
and  organized  under  the  laws  of  the  state 
of  Virginia,  and  Is,  and  was  at  the  time  men- 
tioned, a  citizen  of  the  said  state  of  Vir- 
ginia," but  without  averring  afarmatlvely 
that  It  was  "not  a  corporation  or  citizen  of 
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tblB  state,"   and  aacb  allegation  baa  been 
held  Insufflcient  in  Tbompson  t.   Railway 
Co.,  190  N.  a  140,  41  S.  B.  9,  and  Springs  t. 
Railway  Co.,  180  N.  C.  19^196,  41  S.  E.  100, 
Trhose  reasoning  we  adopt  as  a  part  of  tills 
decision.     It  tb  true  tbat  in  tbe  petition  in 
the  United  States  circuit  court,  a  copy  of 
which  Is  filed  in  this  case,  it  is  averred  tbat 
the  defendant  "is,  and  was  at  tbe  commence- 
ment of  this  suit,  a  nonresident  of  tbe  state 
of  North  Carolina,     •     •     •    and  is  not  a 
citizen  of  North  Carolina."    This  court  bav- 
ing  decided  otherwise,  on  tbe  facts  admitted 
by  this  defendant.  In  former  cases,  we  do 
not  understand  that  this  is  a  denial  of  the 
fact,  so  often  admitted  by  the  defendant's 
counsel  In  tills  court  and  so  well  known  as 
to  be  common  knowledge,  tbat  tbe  defend- 
ant has  "domesticated"  in  the  manner  re- 
quired by  chapter  62,  Laws  1899.    We  under- 
stand this  to  be  merely  a  denial  tbat  tbe  le- 
gal effect  of  such  "domestication"  has  been 
to  make  the  defendant  a  corporation  of  this 
state,  a  resident  or  citizen  thereof,  and  tbat 
it  is  neither  more  nor  less  than  an  affidavit 
by  this  defendant  tbat  tbe  decision  of  this 
court  on  that  point  is  not  law,  and  that  the 
object  of  this  app<>a]  is  to  have  tbe  repeated 
rulings  of  this  court  tbat  "domestication" 
has  that  effect  reviewed  on  writ  of  error.    If 
such  averment  In  tbe  petition  of  a  legal  con- 
clusion  is  decisive,  then  tbe  counsel,   and 
not  thp  court,  would  determine  the  right  to 
remove.     Tucker  v.  Association,  112  N.  C. 
796,  17  S.  B.  632;  Bz  parte  Pennsylvania  Co., 
137  U.  S.  451,  11  Sup.  Ot.  141,  34  L.  Ed.  738. 
On  careful  reconsideration  of  those  opin- 
ions, some  of  which  are  above  cited,  we  are 
constrained  to  reaffirm  tbem,  and  to  hold  that 
the   defendant,    having   complied    with    the 
tepns  required  before  it  was  allowed  to  do 
buslnesa  here,  and  having  become  "domesti- 
cated'' in  the  manner  enacted  by  tbe  stat- 
utes of  this  state,  has  become  a  corporation 
resident  bere,  and  that  in  holding  tbat  this 
cause  could  not  be  removed  to  tbe  United 
States  circuit  court  on  tbe  allegation  of  local 
prejudice  the  court  below  committed  no  er- 
ror. 


TOWN  OF  GASTONIA  et  al.  r,  McENTBB- 
PBTEBSON  ENOINBERING  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  25, 
1902.) 

CONTRAOTB— BONDS— OARNISHMBNT—LIBIN 
—RIGHTS  OP  BUHETY. 

1.  Where,  by  a  contract  between  a  town  and 
a  contractor^  the  contractor  was  not  entitled  to 
a  fund  applicable  to  the  coutract  in  the  bands 
of  the  town  until  after  he  had  completed  the 
contract,  and  furnished  releases  of  all  claims 
for  material  used,  etc.,  creditors  of  the  con- 
tractor acquired  no  lien  on  the  fund  prior  to 
the  con>pletlon  of  the  contract  and  the  furnlsh- 
Inf;  of  such  releases  by  garnishment  against  the 
town. 
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2.  Where  a  contractor  had  eiven  bond  for 
the  completion  of  its  coutruot  with  a  town,  and 
the  surety  had  agreed  to  indemnify  tbe  town 
against  the  demands  of  the  contractor,  the  con- 
tractor's servants,  materialmen,  etc.,  the  surety 
was  entitled  to  have  money  in  the  hands  of  the 
town,  applicable  to  the  contract,  applied  in  pay- 
ment or  claims  for  material,  etc,  within  the 
obligation  of  the  bond,  as  against  other  cred- 
itors of  the  contractor. 

Appeal  from  superior  court,  Gaston  coun- 
ty;  Starbuck,  Judge. 

Action  by  the  town  of  Gastonia  and  others 
against  the  MeEntee-Peterson  Engineering 
Company  and  others.  From  a  Judgment  In 
favor  of  plaintiffs,  defendants  Post-Glover 
Electric  Company  and  another,  impleaded, 
appeal.    Affirmed. 

This  was  a  civil  action  tried  at  the  spring 
term,  1902,  of  Gaston  superior  court  by  Star- 
buck,  Judge.  A  Jury  trial  having  been  waiv- 
ed, the  court  found  the  facts  as  set  out  in 
the  record,  to  wUch  findings  there  was  no 
exception,  except  to  finding  No.  12.  The  ac- 
tion was  originally  brought  by  tbe  town  of 
Gastonia  to  recover  upon  a  bond  In  the  penal 
I  sum  of  $3,000  executed  by  the  McEntee-Pet- 
i  erson  Engineering  Company,  as  principal, 
and  tbe  American  Surety  Company,  as  sure- 
ty, to  the  town  ot  Gastonia,  and  Its  mayor 
and  board  of  aldermen,  to  indemnify  and 
save  harmless  the  obligees  against  loss  or 
damage  on  account  of  tbe  construction  of  an 
electric  lighting  plant  and  waterworks  pump- 
ing station  by  the  engineering  company,  and 
to  secure  tbe  payment  for  all  materials  fur- 
nished and  used  and  labor  performed  in  the 
construction  of  said  public  vrorks.  Tbe  en- 
gineering company,  before  entering  upon  said 
work,  executed  a  written  contract  with  the 
town  by  which  It  stipulated  to  construct  said 
works  for  $7,270  In  accordance  with  the 
terms  of  said  contract,  and  contemporaneous 
with  and  as  a  part  thereof  executed  said 
bond  as  principal,  with  tbe  surety  company 
as  surety,  for  tbe  purposes  above  stated. 
Tbe  work  wbs  completed  according  to  con- 
tract and  accepted  by  tbe  town  on  October 
20,  1900,  at  which  time  there  remained  In  the 
bands  of  the  officers  of  the  town  a  balance 
of  $1,560.88  of  tbe  price  agreed  to  be  paid 
for  said  work,  and  tbe  engineering  company 
owed  to  tbe  plaintiffs  (other  than  tbe  town 
and  its  officers)  $3,907.64  for  materials  fur- 
nished to  and  used  by  tbe  engineering  com- 
pany in  constructing  said  work,  no  part  of 
which  has  ever  been  paid.  On  October  18. 
1900,  the  Fost-OIover  Electric  Company  In- 
stituted a  civil  action  in  tbe  superior  court 
of  said  county  against  the  engineering  com- 
pany to  recover  the  sum  of  $302.88  (an  In- 
debtedness not  contracted  for  materials  or 
labor  used  in  or  about  said  works),  and  caus- 
ed a  warrant  of  attachment  to  be  issued 
therein,  by  vbrtue  of  which  the  sheriff  of  said 
county  on  October  19tb  levied  upon  said 
waterworks  pumping  station  and  electric 
lighting  plant,  as  the  property  of  said  engi- 
neering company,  and  also  served .  notice  of 
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ing  to  or  due  the  engineeriiig  company;  and 
on  the  20th  of  said  month  the  HUnola  Insu- 
lated Wire  Company  also  Instituted  a  Civil 
Action  against  the  engineering  company  to 
recover  the  sum  of  $909.16  for  materials 
furnished  to  and  used  by  the  engineering 
compiany  in  constructing  said  works,  and 
likewise  attached  and  garnished  the  same 
property  and  funds  levied  upon  In  the  Post- 
tilover  case.  The  town  and  Its  officers  filed 
Answers  to  the  notices  of  garnishment  in 
both  cases,  in  which  they  denied  that  they 
owed  any  debt  or  held  any  funds  belonging 
to  the  engineering  company  subject  to  gar- 
nishment, having  been  compelled  for  that 
purpose  to  employ  counsel  to  advise  and 
represent  them  In  said  matters,  at  the  cost 
of  5300.  Subsequently,  on  February  8,  1901, 
the  town  of  Gastonia,  alone.  Instituted  this 
action  against  the  defendants  for  the  purpose 
of  adjudicating  the  rights  and  Interests  of 
the  several  parties  claiming  the  balance  of 
the  funds  In  its  hands,  as  a  part  of  the  con- 
tract price  for  said  work,  and  also  to  recover 
the  penalty  of  said  bond,  to  be  discharged 
by  the  payment  of  $300,  paid  out  by  it  in 
defending  said  garnishment  proceedings,  and 
the  further  sum  of  $3,907.&1,  the  balance  due 
for  materials  furnished  as  aforesaid,  less  the 
sum  of  $1,560.86,  the  balance  of  the  original 
-contract  price  for  said  work,  remaining  in 
the  hands  of  its  officers.  At  June  term,  1901, 
of  said  court,  upon  affidavit  and  petition,  the 
<:ourt  permitted  all  the  plaintiffs,  other  than 
the  town  of  Gastonia,  to  become  parties  \ 
l)Iaintlfr  in  this  action.  At  the  February 
term,  1902,  this  action  and  the  cases  of  the 
Post-Glover  Electric  Company  and  the  Illinois 
Insulated  Wire  Company  against  the  McEntee- 
I'eterson  Engineering  Company  were  by  con- 
sent, and  without  prejudice,  consolidated. 
Upon  the  facts  found,  the  court  gave  Judg- 
ment for  the  plaintiffs  for  the  full  penalty 
of  the  bond,  to  be  discharged  upon  the  pay- 
ment of  the  "balance  found  to  be  due  upon 
the  said  sum  of  $3,907.61  for  materials  fur- 
nished by  the  several  plaintiffs  above  named, 
with  six  per  cent.  Interest  from  the  23d  of 
October,  1900,  until  pnld,  after  applying 
tliereto  the  sum  of  $1,410.86,  the  balance 
remaining  in  the  hands  of  the  officers  of  said 
town  of  the  contract  price  of  said  work,  after 
deducting  the  sum  of  $150  paid  out  by  It  for 
legal  s^vlces  rendered  -as  aforesaid."  The 
■court  also  adjudged  that  neither  the  Post- 
Olover  Electric  Company  nor  the  Illinois  In- 
sulated Wire  Company  acquired  any  lien 
"upon  the  tangible  property  levied  upon  by 
virtue  of  the  warrants  of  attachment  Issued 
In  said  action,  or  upon  the  alleged  indebted- 
ness of  $1,650.86  of  the  plaintiff  municipal 
corporation  to  the  McEJntee-Peterson  Engi- 
neering Company,  by  virtue  of  the  notice 
of  garnishment  served  upon  the  officers  of 
Bald  town  by  the  sheriff  In  said  action." 
From  this  Judgment  the  Post-Glover  Electric 


R.  L.  Durham,  for  appellants.  BarwelL 
Walker  &  Cansler,  for  appellees. 

OLARK,  J.  (after  stating  tbe  case  as 
above;.  The  exceptions  to  the  Judgment  of 
the  court,  holding  that  the  attachment  levied 
upon  the  waterworks  pumping  station,  and 
electric  lighting  plant  created  no  liens  on 
the  property,  cannot  be  sustained.  Snow  v. 
Commissioners,  112  N.  C.  335,  17  S.  E.  176; 
Vaughn  v.  Commissioners,  118  N.  C.  636,  24 
8.  E.  425.  It  is  true  that,  in  the  case  of 
an  ordinary  debt  owing  by  a  town  to  a  third 
person,  the  debt  may  be  garnished.  1  Dill. 
Mun.  Corp.  (4th  Bd.)  {  101.  But  here  the 
engineering  company  itself  could  not  Iiave 
recovered  the  fund  until  it  had  complied 
with  its  contract  with  the  town,  by  furnish- 
ing it  with  releases  of  all  claims  for  ma- 
terial used  in  constructing  the  work,  and 
the  gamishers  can  have  no  greater  claim 
against  the  town  than  the  garnishees  through 
whom  It  Is  sought  to  make  the  collection. 
And  further,  as  this  money  was  not  due  the 
engineering  company  at  the  date  of  the  gar- 
nishment (the  work  not  having  been  com- 
pleted and  accepted),  and  as  the  engineering 
company  never  did  become  entitled  to  de- 
mand the  payment  of  said  money,  for  the 
reasons  above  stated,  the  several  credltMS 
who  gave  the  town  notice  of  their  claims 
for  material  furnished  the  engineering  com- 
pany thereby  acquired  a  claim  upon  s&ld 
funds,  at  least  superior  to  any  rights  the 
gamishers  acquired.  Besides,  tlie  American 
Surety  Company,  having  become  surety  to 
the  engineering  comfiany  for  the  faithful 
performance  of  said  contract,  upon  any  de- 
fault of  its  principal,  by  which  It  became 
liable  on  said  bond.  If  It  did  not  become  sub- 
rogated to  the  rights  of  its  principal  in  this 
fund,  it  Is  at  least  entitied  to  have  it  ap- 
plied to  the  payment  of  th'ese  claims  for  ma- 
terials, in  exoneration  of  its  liability  there- 
for. Fatten  t.  Carr,  117  M.  a  176.  23  S.  B. 
182. 

No  error. 


TOWN  OP  GASTONIA  et  al.  v.  MeBNTBB- 

PETERSON  ENGINEERING  CO.  et  al. 

(Supreme  Court  of  North  CJarollna.    Not.  25, 

1902.) 

CONSTRUCTION     CONTRACTS— BONDS— BBNBFI. 
CIARIK3— SCOPE— ACTIONS— PARTIES. 

1.  A  contract  required  the  contractor  to  fur- 
nish nil  materials,  labor,  etc.,  and  give  a  bond 
for  faithful  performance,  and  to  pay  for  all  ma- 
terials used,  and  wages  of  laborers  employed. 
The  bond  given  bound  the  surety  that  the  con- 
tractor should  in  all  tbiuKs  comply  with  the 
contract.  Held,  that  laborers  and  materialmen 
employed  by  the  contractor  were  beneficiaries 
of  the  bond,  and  were  proper  parties  to  a  mit 
to  enforce  it. 

2.  A  provision  in  a  contractor's  bond  binding 
him  to  indemnify  a  town  from  all  suita  against 
it  for  or  on  account  of  any  injuries  or  damages 


auj  act  or  oiQission  oi  niniseii:  or  ujb  BervnuLB  vt 
agents,  did  uot  coyer  a  liabilitr  of  the  towu  for 
connael  fees  incurred  in  defending  a  garnish- 
ment  proceeding  brought  against  it  by  a  cred- 
itor of  the  contractor. 

Appeal  from  superior  court,  Oaston  county; 
Starbuck,  Judge. 

Action  by  the  town  of  Gastonia  against  the 
McEntee-Peterson  Engineering  Company  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff, the  American  Surety  Ciompany  appeals. 
Affirmed. 

The  statement  of  case  in  the  appeal  of  the 
Post-Glover  Hectrlc  Company  and  the  Ilfinois 
Insulated  Wire  Company  in  this  case  (42  S.  B. 
857)  la  a  sufficient  statement  In  this  appeal 

Julius  C.  Martin,  for  appellant  Burwell, 
Wallter  &  Ganaler,  for  appellees. 

CIjARK,  J.  The  defendant  engineering 
company  entered  Into  a  contract  with  the 
town  of  Gastonia  to  construct  a  waterworks 
and  sewerage  system  and  an  electric  lighting 
system  in  and  for  said  town  of  Gastonia,  and, 
with  its  codefendant  the  American  Surety 
Company  of  New  York,  entered  into  a  bond 
to  pay  all  claims  for  materials  used  and  work 
and  labor  done  in  the  construction  of  said  sys- 
tems; and  there  is  a  balance  due  on  said  con- 
tract by  the  town  of  Gastonia,  which  Is  claim- 
ed by  the  said  engineering  company  and  also 
by  persons  who  furnished  material  and  per- 
formed work  and  labor  in  the  construction  of 
the  said  systems  under  the  contract  between 
the  town  and  the  engineering  company,  the 
said  balance  being  $1,660.86;  and  the  other 
plahititrs  seek  by  this  action  to  charge  the 
other  defendant,  the  American  Surety  Com- 
pany, upon  its  Indemnity  bond  for  $3,000,  glT- 
ea  as  aforesaid,  for  the  amounts  alleged  to 
be  due  them  for  work  and  labor  performed 
and  materials  furnished  In  the  construction 
of  said  systems,  and,  to  the  end  that  the 
amounts  due  for  materials  and  labor  may  be 
determined,  all  persons  holding  such  claims 
were  properly  made  coplalntltTs. 

The  contract  between  the  town  of  Gastonia 
4iud  the  Miglneering  company  contains  the  fol- 
lowing: Section  A  of  the  contract  provides  tliat 
the  contractor  Is  required  to  furnish  all  ma- 
terials and  labor  required  In  the  construction 
of  the  public  works  embraced  in  said  con- 
tract. Section  5  provides  that  "the  contractor 
further  agrees  that  he  will,  and  concurrent 
with  this  contract,  does,  execute  a  bond  In 
the  penal  sum  of  13,000,  In  such  form  and 
with  such  sureties  as  may  be  approved  by 
the  mayw  and  aldermen  of  the  town  of  Gas- 
tonia, conditioned  to  indemnify  and  save  harm- 
less said  town  and  board  from  all  suits 
*  *  *  brought  against  said  town  or  said 
board  or  both  •  •  •  for  or  on  account  of 
any  htjurles  m:  damages  sustained  or  received 
by  any  person,  structure,  or  property  by  or 
from  said  contractor,  •  •  •  or  by  or  In 
consequence  of  any  act  or  omission  of  said 


the  payment  of  all  material  used,  and  wages 
of  all  laborers  employed  by  said  contractor." 
Section  10  provides  that  the  said  contractor 
"hereby  further  agrees  that  it  shall  not  be 
entitled  to  demand  or  receive  payment  except 
In  the  manner  set  forth  In  this  agreement,  and 
further  agrees  that  It  will  produce  full  re- 
leases of  all  claims  from  all  persons  who  have 
furnished  machinery  or  labor  for  the  work, 
whenever  the  board  may  require  It."  The 
bond  executed  by  the  surety  company  pro- 
vides that  "If  the  above-bounden,  the  McEn- 
tee-Peterson  Engineering  Company,  its  heirs, 
executors,  administrators,  successors,  or  as- 
signs, shall  in  all  things  stand  to  and  abide  by, 
and  well  and  truly  keep  and  perform,  the 
terms,  covenants,  conditions,  and  agreements 
in  such  contract  contained,  on  Its  part  to  be 
kept  and  performed,  and  each  of  them,  at  any 
time,  and  in  the  manner  and  form  therein 
spedfled,  then  said  obligation  shall  be  null  and 
void." 

Though  no  mechanic's  lien  could  be  filed 
against  the  property  in  the  hands  of  the  town, 
it  was  competent  for  the  parties  to  contract, 
and  they  did  contract,  that  the  engineering 
company  should  pay  for  "all  materials  used, 
and  wages  of  all  laborers  employed  by  said 
contractor,"  and  the  surety  company  became 
responsible  for  the  execution  of  that  stipula- 
tion. The  engineering  company  has  defaulted 
In  this  respect  to  an  amount  greater  than  the 
penalty  of  the  bond  executed  against  the 
American  Surety  Company,  to  wit,  in  the  sum 
of  $3,007.^,  for  material  furnished  by  several 
parties  who  have  been  made  coplalntiffs  In 
this  action  for  the  purpose  of  ascertaining  and 
determining  the  amount  of  the  hidebtedness 
severally  due  them.  The  town  desired  to 
know  whether  It  should  pay  said  balance  to 
the  engineering  company,  or,  In  view  of  the 
fact  that  it  had  stipulated  with  said  company, 
and  required  surety,  that  the  company  should 
pay  on  all  claims  for  labor  and  materials 
before  calling  on  the  town  for  settlement, 
whether  It  was  not  its  duty  to  require  compli- 
ance with  this  requirement  In  favor  of  the 
claimants  for  labor  and  material.  Those 
claimants,  being  the  beneficiaries  of  the  con- 
tract, could  have  brought  their  separate  ac- 
tions on  said  contract  against  the  engineering 
company  and  Its  surety;  and  It  was  eminent- 
ly proper,  and  saves  multiplicity  of  suits,  the 
time  of  the  court,  and  unnecessary  court 
costs,  that  they  should  I>e  coplalntiffs  In  this 
action,  to  the  end  that  the  entire  matter 
should  be  settled  and  determined  in  one  ac- 
tion. In  Gorrell  v.  Water  Supply  Co.,  124  N. 
C.  328,  32  S.  E.  720,  46  L.  R.  A.  513,  70  Am. 
St.  Rep.  598,  It  was  held,  after  careful  con- 
sideration and  full  discussion,  that  the  bene- 
flciary  of  a  contract,  though  not  a  party  or 
privy  thereto,  can  maintain  an  action  thereon. 
In  that  case  the  beneficiaries,  the  citizens  of 
the  town,  were  ascertained  by  reference  to 
I  the  nature  of  Hie  contract,  but  in  this  case 


specially  aesignatea  to  be  protectea.  xne  con- 
tract requires  surety  for  sucli  stipulation,  and 
provides  that  the  town  cannot  be  called  upon 
for  settlement  by  the  engineering  company 
until  receipts  for  such  claims  are  famished  by 
the  company.  It  was  a  wise,  thoughtful,  and 
considerate  provision,  inserted  by  tlie  town, 
requiring  the  en^eering  company,  a  nonresi- 
dent corporation,  to  pay  the  labor  and  materi- 
al men,  who  are  usually  residents  at  the  town 
or  vicinity,  before  It  could  claim  any  balance 
due  on  the  work.  This  is  Just  to  such  parties. 
whose  amounts  claimed  for  labor  and  materi- 
al are  usually  small,  and  who  should  not  be 
forced  to  attachment  or  other  legal  proceed- 
ings, when  the  town,  whose  ftmds  are  raised 
by  taxation,  can  protect  Its  own  people  by 
such  a  stipulation  as  this,  requiring  payment 
of  these  Just  claims  before  receiving  the  town 
funds  to  be  carried  off  where  they  cannot  be 
reached.  It  would  be  well  if  every  munici- 
pality which  has  public  works  executed  should 
Insert  a  similar  provision  In  its  contract  for 
tbe  protection  of  labor  and  material  men,  who 
are  usually  its  own  citizens.  Indeed,  in  this 
contract  it  Is  further  provided  that  all  labor 
employed  shall  be  "home  labor,"  except  as  to 
such  skilled  labor  as- could  not  be  found  there; 
tlius  showing  throughout  that  tbe  labor  and 
material  men  are  beneficiaries,  in  contempla- 
tion of  tbe  contracting  parties. 

The  proposition  laid  down,  vrlth  citation  of 
authority,  in  Gorrell  v.  Water  Supply  Co.,  su- 
pra, had  been  intimated,  without  actual  deci- 
sion. In  Haun  v.  Burrell,  119  N.  C.  64S,  26  S.  E. 
Ill,  and  Sams  v.  Price,  119  N.  C.  573,  26  S.  E. 
170.  It  has  since  been  expressly  held  in  Sboaf 
V.  Insurance  Co.,  127  N.  C.  306,  37  &  E.  451, 
80  Am.  St  Rep.  804,  which  holds  that  a  policy 
bolder  in  an  insurance  company  can  maintain 
an  action  for  a  loss  on  propert}'  covered  by 
his  policy  against  another  company,  in  which 
the  first  company  reinsured  its  risks.  In  that 
case  it  was  expressly  stipulated  that  the  con- 
tract was  only  effective  between  the  two  com- 
panies, and  that  no  holder  of  a  policy  In  the 
first  company  should  be  entitled  to  enforce  the 
reinsurance  against  the  reinsuring  company. 
But  this  court  held  that,  notwithstanding  that 
stipulation,  the  policy  bolder  was  entitled  to 
recover  against  tbe  second  company.  In  the 
present  case  the  contract  expressly  stipulates 
who  the  beneficiaries  are,— tbe  labor  and  ma- 
terial men.  It  is  provided,  as  one  of  the  con- 
siderations of  tbe  contract,  that  th^  shall  be 
paid,  and  their  receipts  delivered  to  tbe  town, 
tbe  other  contracting  party;  and  the  surety 
company  stipulates  for  the  performance  of 
that  condition.  The  contract  requires  this  and 
some  other  matters  absolntely,  and  the  provi- 
sion to  save  harmless  tbe  town  is  merely 
thrown  In  at  the  end  as  a  careful  saving 
clause,  to  cover  anything  that  may  have  been 
omitted,  not  to  restrict  or  repeal  any  stipula- 
tions expressly  made.  Gorrell  v.  Water  Sup- 
ply Co.,  supra,  has  been  cited  as  autborlly  In 


water  supply  uo.  (N.  c.)  70  Am.  Bt  Kep.,  at 
page  005  (s.  c.  32  S.  E.  720,  46  Ia  B.  A.  613); 
7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  104-110. 
Though  there  Is  some  conflict  of  autborlty 
elsewhere,  there  is  none  In  oar  decisions. 
This  is  necessarily  the  true  doctrine  wherever 
the  statute,  as  in  this  state,  requires  tbe  real 
party  in  interest  to  bring  suit,  and  Is  tbe  role 
in  equity,  also.  7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  110,  notes  1,  3.  In  Lyman  v.  City  of 
Lincoln,  38  Neb.  794,  57  N.  W.  531,  the  court 
expressly  held,  citing  authorities,  in  a  case  on 
all  {ours  with  the  case  at  bar,  that  "the  prom- 
ise they  [the  contractor  and  surety]  made  to 
the  city  of  Lincoln  was  for  the  benefit  of  ail 
persons  who  furnished  labor  an&  materials 
used  under  said  contract,  and  such  persons 
could  sue  on  said  bond,  and  that  an  express 
statute  was  not  necessary  to  give  the  dty  au- 
thority to  require  such  a  bond  of  the  con- 
tractor, and  that  awarding  the  contract  was 
sufficient  consideration  to  support  such  prom- 
ise, both  by  the  contractor  and  his  surety." 
This  case  has  been  repeatedly  affirmed  by  the 
same  court,— notably  In  Doll  v.  Orume,  41  Neb. 
655,  59  N.  W.  806;  Morton  v.  Harvey,  57  Neb. 
304,  77  N.  W.  806.  The  same  principle  has 
been  enf(Hrced  by  the  supreme  court  of  Mis- 
souri In  Devers  v.  Howard,  144  Mo.  671,  46 
S.  W.  625;  School  District  v.  Livers,  147  Mo. 
580,  49  S.  W.  507;  City  of  St  Louis  v.  Von 
rhul,  133  Mo.  561,  34  S.  W.  843,  54  Am.  St 
Rep.  696^  which  says  the  town  owes  this  duty 
to  lalxHrers  to  protect  them.  To  like  ^ect 
have  been  tbe  decisions  In  the  appellate  court 
of  Indiana  (WiUlams  r.  Markland,  15  Ind. 
App.  660,  44  N.  B.  562;  Young  v.  Young,  21 
Ind.  App.  509,  52  N.  E.  776;  EUng  t.  Downey, 
24  Ind.  App.  262,  56  N.  B.  689);  In  Iowa  (Bak- 
er V.  Bryan,  64  Iowa,  581,  21  N.  W.  83);  and 
in  California  (Metal  Works  v.  Dodge,  129  CaL 
390,  62  Pac.  41).  A  leading  case  upon  this 
subject  Is  City  of  Philadelphia  v.  Stewart,  195 
Pa.  809,  45  Atl.  1066,  which  Is  reaffirmed  hi 
cases  between  the  same  parties  (198  Fa.  422, 
48  Ati.  275,  and  201  Pa.  626,  51  AU.  348).  Tbe 
additional  reason  is  given  In  these  last  cases 
that  the  subcontractors  for  labor  and  material 
not  being  able  to  file  any  lien  against  a  dty, 
and  having  no  security  beyond  the  doubtful 
solvency  of  the  contractor,  it  is  public  policy 
tliat  the  city  should,  as  In  our  case,  stipulate 
for  payment  of  tbe  labor  and  material  men,  to 
prevent  the  work  being  "scamped,"  ae  done 
by  unworthy  or  unfit  men.  AU  of  the  above 
hold  that  such  beneficiaries  can  maintain  an 
action  on  the  contract 

Tbe  former  decisions  of  this  court  (More- 
head  V.  Wriston,  73  N.  G.  398;  Peacock  T. 
Williams,  98  N.  C.  324.  4  S.  E.  550;  and 
Woodcock  T.  Bostlc,  118  N.  C.  822,  24  S.  E. 
S62)  have  not  been  overruled,  and  are  readily 
distinguishable,  In  that  there  was  no  Indica- 
tion In  the  facts  of  those  cases  that  the  third 
party  had  a  right  to  any  benefit  under  the 
contract    As  to  them,  the  contract  was  res 


paoiic  waierworKs,  paia  lor  oy  puouc  money, 
—It  was  apparent  that  the  property  of  the  dt- 
IzeDS  was  to  be  protected.  From  the  nature 
of  the  transaction  in  Lacy  v.  Webb  and  Sboaf 
V.  Insurance  Co.,  snpra.  It  was  apparent  that 
those  not  parties  to  the  contract  were  bene- 
ficiaries, though  In  the  latter  case  there  was  a 
stipulation  which  attempted  to  bar  the  policy 
holder  from  bringing  an  action.  In  the  pres- 
ent case,  as  we  have  said,  the  third  party,  the 
material  and  labor  men,  are  especially  refer- 
red to  In  the  contract  as  beneficiaries  thereof, 
and  for  their  protection  surety  is  required,  and 
their  payment  by  the  engineering  company  is 
made  a  condition  precedent  before  said  com- 
pany can  call  upon  the  town  for  payment 

His  honor  properly  gave  Judgment  in  favor 
of  the  material  and  labor  men,  plaintiffs  here- 
in, against  the  defendants,  the  engineering 
company  and  its  surety,  for  the  undisputed 
amount  of  their  claims,  after  first  applying 
thereto  the  balance  due  said  engineering  com- 
pany by  the  town.  The  Judgment  should  be 
reformed,  however,  by  striking  out  the  credit 
of  $150  nllowed  the  town  for  counsel  fees 
expended  in  defending  actions  brought  by  the 
Post  Glover  Electric  C!ompany  and  the  Illinois 
Insulated  Wire  Company  to  subject  by  gar- 
nlshmeut  the  aforesaid  balance  of  $1,560.80  to 
payment  of  indebtedness  due  them  by  the  en- 
Slueering  company.  It  was  simply  the  misfor- 
tune of  the  town  that  said  actions  were 
brought,  and  there  Is  no  stipulation  In  the 
contrnct  of  the  engineering  company  or  of 
the  American  Siu*ty  Company  covering  re- 
sijonsibility  for  counsel  fees  in  defending  an 
action  of  that  nature. 

As  thus  modified,  the  Judgment  of  the  court 
below  Is  afilrmed. 


PHILLIPS  V.  WISEMAN  et  aL 

(Supreme  Court  of  North  Carolina.    Dee.  2, 
1902.) 

ADULTBHT  OF  WIFE— FORFEITURE  OF  DOWER. 
1.  A  wife  who  commits  adultery,  and  is  not 
living  with  her  husband  at  the  time  of  hia 
death,  is  deprived  of  her  dower  rights  by  the  ex- 
press provisions  of  Code,  g  2102,  though  the  hus- 
band first  abandoned  her,  and  commenced  to 
live  with  another  woman;  and  such  section  is 
not  affected  by  Acts  1893,  c  153,  declaring  the 
rights  of  both  husband  and  wife,  and  defining 
what  shall  bar  a  wife  of  her  right  to  dower. 

Appeal  from  superior  court,  Mitchell  coun- 
ty;   Hoke,  Judge. 

Proceedings  by  M.  A.  Phillips  against 
Blake  Wiseman  and  Sarah  A.  Phillips  and 
others  to  recover  her  dower  In  the  lands  of 
M.    P.    Phillips,    deceased,    as   his    widow. 

f  1.  Sm  Dowsr.  vol.  IT,  Cant.  Dig.  f  100. 


8.  J.  Ervin,  for  appelant.  A.  O.  Av«7, 
for  appellees. 

COOK,  3.  Some  years  after  the  marriage 
of  plaintiff  vrith  M.  P.  PhilUps  he  (M.  P, 
Phlllipsj  abandoned  her,  and  took  up  with  the 
defendant  Sarah  A.  Phillips,  alias  McKinney, 
and  continuously  lived  in  adultery  with  ber 
until  his  death.  By  bis  last  will  and  testa- 
ment he  devised  the  land  described  in  the 
petition  to  said  Sarah,  and  his  widow,  the 
plalntifF,  dissented  therefrom,  and  Instituted 
i  this  special  proceeding  to  recover  her  dower 
therein.  The  verdict  of  the  Jury  establishes 
the  fact  to  be  that,  after  her  husband  had 
abandoned  and  separated  himself  from  her, 
and  while  be  was  living  In  adultery  with 
said  Sarah,  the  plaintiff  committed  adultery. 
Defendant  Sarah  pleads  such  adultery  in  bar 
of  plaintiff's  right  to  dower  In  the  husband's 
lands,  under  section  2102  of  the  Code,  where- 
in it  is  provided  that:  "If  any  married 
woman  shall  commit  adulta7  and  shall  not 
be  living  with  ho-  husband  at  his  death,  she 
shall  thereby  lose  all  right  to  dower;  *  •  • 
and  any '  such  adultery  may  be  pleaded  In 
bar  of  any  action  or  proceeding  tor  the  re- 
covery of  dower;"  and  insists  that  plaintiff 
Is  barred  thereby.  His  honor  rendered  Judg- 
ment In  favor  of  plaintiff,  and  said  Sarah  ap- 
pealed. 

Applying  the  statute  to  the  facts  found, 
plaintiff  is  barred  from  recovering  dower  in 
her  husband's  lands,  and  his  honor  erred  in 
rendering  Judgment  for  the  plaintiff.  She 
committed  adultery  during  their  marriage, 
and  was  not  living  with  her  husband  at  his 
death.  It  is  not  contended  that  there  was 
any  act  of  condonemenL  The  fact  that  be 
did  wrong  can  be  no  excuse  for  ber  to  do 
likewise.  His  violation  did  not  Justify  her 
In  violating  her  marriage  vow.  So  the  stat- 
ute creating  dower  rights  la  framed'  for  the 
benefit  of  the  guilUess,  not  those  In  pari 
delicto.  We  have  carefully  examined  all  of 
the  statotes  and  amendments  bearing  upon 
this  subject,  including  Acts  1893,  c.  153, 
which  is  strongly  relied  upon  by  the  learned 
cotmsel  for  plaintiff,  to  see  If  any  exception 
is  made  expressly  or  by  Intendment  in  favor 
of  the  wife  who,  by  reason  of  the  fault  or 
wrongdoing  of  her  husband,  or  by  reason  of 
separation  from  him,  has  been  led  into  evil 
ways;  and  can  find  none  which  can  be  so 
construed.  It  Is  a  great  hardship  and  a  gross 
wrong  for  the  adulteress  to  become  th6  own- 
er of  his  lands  to  the  exclusion  of  her  who 
"had  been  a  faithful,  true,  and  dutiful  wife 
up  to  the  time  when  he  deserted  her,"  and, 
but  for  bis  disreputable  conduct.  It  Is  most 
probable  that  she  would  never  have  fallen. 
"Sed  Ita  lex  scripta  est,"  and  the  Judgment 
of  the  court  below  must  be  reversed. 
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DUNN  T.  WILMINGTON  ft  W.  B.  00. 

(Supreme  Conrt  of  North  Carolina.    Dec  2, 

1902.) 

JURY  —  ACCKPTANCH  —  PEREMPTORY      CHAI^ 
LBNQE-ERROR-PRBJUDICIAL   CHARACTER. 

1.  After  a  jury  has  been  accepted  by  the  par- 
ties, it  is  error  to  permit  the  plaintiff  to  per- 
emptorily challeuge  a  jnror. 

2.  Krror  in  allowing  a  plaintiff  to  peremptorily 
challenge  a  juror  after  the  jury  has  been  ac- 
cepted by  the  parties  is  prejudicial  to  the  de- 
fendant, where  he  has  previously  exhausted  his 
own  peremptory  challenges,  since  he  can  no 
longer  challeuge  the  substituted  jnror. 

Douglas  and  Clark,  JJ.,  dissentins. 

Appeal  from  stiperlor  court,  Dnplln  county; 
Moore,  Judge. 

Action  by  Joseph  Dunn  against  the  WH- 
mlngton  &  Weldon  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Junius  Davis  and  H.  L.  Stevens,  for  appel- 
lant Allen  &  Dortcb,  A.  D.  Ward,  and  L. 
V.  Orady,  for  appellee. 

FDRCHES,  O.  J.  After  the  Jury  box  was 
full,  the  plaintltr  aslced  the  general  question 
if  any  Jnror  had  formed  and  expressed  the 
opinion  that  plaintiff  ought  not  to  recover, 
whereupon  one  Juror  stated  that  from  hearing 
the  evidence  in  the  former  trial  he  had  formed 
and  expressed  an  opinlm  in  favor  of  the 
defendant.  He  further  stated  that,  "uotwlth- 
standing  such  expression  of  opinion,  he  could 
try  the  case  impartially  according  to  the  evi- 
dence and  charge  of  the  court"  His  honor 
thereupon  found  him  a  competent  Juror.  To 
this  there  was  not,  and  cotdd  not  be,  any 
ground  of  exception.  State  v.  Collins,  70  N. 
0.  241,  16  Am.  Rep.  771;  State  y.  Cockman, 
00  N.  C.  484.  But  the  court  thereupon  al- 
lowed the  plaintiff  to  challenge  said  Jurw 
peremptorily.  The  defendant  excepted.  It 
Is  also  found  that  the  defendant  had  at  that 
time  exhausted  his  peremptory  challenges. 

In  this  there  was  error.  After  the  Jurors 
are  passed  by  the  parties,  any  further  exam- 
ination of  than  is  not  a  matter  of  right  but 
of  discretion  in  the  court  If,  on  such  ex- 
amination, good  challenge  for  cause  is  pre- 
sented, the  court  may  allow  the  Juror  to  be 
challenged  therefor.  State  v.  Cunningham, 
72  N.  C.  409;  State  v.  Davis,  80  N.  C.  412; 
State  V.  Adair,  66  N.  C.  298.  But  the  reason 
of  the  thing  and  the  precedents  do  not  ex- 
tend to  the  allowance  of  a  peremptory  chal- 
lenge after  a  Juror  has  been  passed  and  ac- 
cepted. When  another  Juror  has  been  called, 
the  routine  inquiry  of  the  Judge  is,  "Has 
the  plaintiff  (or  defendant)  any  objection  to 
the  Juror  last  called?"  To  allow  a  party  to 
challenge  peremptorily  a  Juror  after  he  has 
accepted  him,  or  after  he  has  accepted  the 
twelve,  would  give  the  plaintiff  the  maillfest 
advantage  that,  if  doubtful  of  using  bis  per- 
emptory challenge,  he  can  wait  to  see  if  the 
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otber  aide  will  not  challenge  them  peremp- 
torily or  for  cause,  and,  if  he  fails  to  do  so, 
the  plaintiff  will,  if  the  court  permit  chal- 
lenge peremptorily  such  a  one  as  he  wishes, 
after  the  panel  is  made  up.  It  is  true,  a 
party's  right  is  not  to  select  but  to  reject, 
a  Juror,  and  therefore  no  exception  will  lie 
to  the  rejection  of  a  Juror  by  the  other  side, 
unless  it  is  prejudicial  to  himself.  But  that 
appears  here;  for,  the  defendant  having  ex- 
hausted Its  peremptory  challenges  in  perus- 
ing the  Jury,  when  the  peremptory  challenge 
of  the  plaintiff  was  thereafter  allowed,  the 
defendant  was  deprived  of  the  right  to  chal- 
lenge peremptorily  the  new  Juror  put  in  his 
place.  The  defendant  was  not  Improvident 
in  having  exhausted  its  peremptory  chal- 
lenges in  the  perusal  of  the  panel.  It  was 
not  necessary  for  the  defendant  to  show 
grounds  of  a  challenge  for  cause  to  tbe  new 
Juror.  It  is  enough  that  it  could  not  chal- 
leuge him  peremptorily.  It  is  to  be  regretted 
that  this  cause,  which  has  been  here  three 
times  before,  should  go  off  on  a  matter  of 
this  kind,  but  the  rules  governing  tbe  forma- 
tion of  Juries  are  well  settied  and  material 
An  innovation,  such  as  the  allowance  of  a 
peremptory  challenge  after  the  acceptance  of 
a  Juror,  is  not  only  an  impairment  of  the 
legal  rights  of  the  opposite  party,  but  Would 
lead  to  great  uncertainty  in  trials  in  a  ma'cter 
which  has  long  been  settled  and  well  im- 
derstood. 
New  trlaL 

DOUGLAS,  J.  (dissenting).  I  am  forced 
to  dissent  from  an  opinion  which  seems  to  me 
to  be  contrary  to  the  letter  and  the  spirit 
of  the  law.  The  court,  in  its  opinion,  cites 
neither  statute  nor  precedent  for  Its  decision. 
The  reason  is  obvious.  The  learned  G«rman 
professor  who  undertook  to  prepare  a  lecture 
upon  the  snakes  In  Ireland  encountered  the 
same  difficulty.  The  opinion  says:  "But  tbe 
reason  of  the  thing  and  the  precedents  do  Aot 
extend  to  the  allowance  of  a  peremptory  chal- 
lenge after  a  Juror  has  been  passed  and  ac- 
cepted." The  court  entirely  overlooks  the 
case  of  State  v.  Vestal,  82  N.  C.  563,  where 
the  state  was  permitted  to  peremptorily  chal- 
lenge a  Juror  after  the  entire  Jury  bad  beat 
passed  by  both  parties.  We  have  no  case 
whatever  to  the  contrary.  Again,  the  opin- 
ion says:  "When  another  Juror  has  been 
called,  the  routine  inquiry  of  the  Judge  ia, 
'Has  the  plaintiff  (m*  defendant)  any  objec- 
tion to  the  Juror  last  called?"'  This  is 
scarcely  consistent  with  what  this  court  has 
said  in  State  v.  Davis,  80  N.  C.  412,  as  f<d- 
lows:  "And  in  conformity  to  this  role  of 
practice  is  the  ancient  formula  used  by  clerts 
both  in  England  and  in  this  cotmtry  in  their 
address  to  prisoners  b^ore  the  Jnrora  are 
drawn:  'Those  men  that  you  shall  have 
called  and  personally  appear  are  to  pass  be- 
tween our  sovereign  (or  the  state)  and  you 
upon  your  trial  of  life  and  death.  If,  there- 
fore, you  will  challenge  them,  or  any  of 
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court)  This  case  Is  cited  by  the  court  upon 
a  point  not  In  dispute,  as  are  all  Its  other 
citations. 

The  following,  written  tentatively,  ex- 
presses my  rlew  of  the  case  as  presented  to 
us: 

This  case  Is  before  ns  for  the  third  time, 
having  been  reported  In  124  N.  C.  252,  32  S.  E. 
711,  and  126  N.  C.  343,  35  S.  E.  606.  The  le- 
gal questions  therein  decided  cannot  now  be 
reviewed.  The  exception  upon  which  the  de- 
fendant apparently  mainly  relies  is  that  the 
court  below.  In  Its  discretion,  permitted  the 
plaintiff  to  challenge  a  Juror  peremptorily  aft- 
er having  been  passed  by  the  plaintiff.  This 
exception  seems  to  be  based  upon  a  miscon- 
ception of  the  statute,  which  makes  a  wide 
distinction  between  peremptory  challenges  by 
the  state,  especially  In  capital  cases,  and  those 
by  an  Individual.  Section  1200  of  the  Code 
provides  that  "in  all  capital  cases,  the  prose- 
cnting  officer  on  behalf  of  the  state  shall  have 
the  right  of  challenging  peremptorily  four  Ju- 
rors: provided  said  challenge  is  made  be/ore 
the  juror  is  tender^  to  the  prisoner."  This 
section  Is  the  only  one  requiring  challenge  be- 
fore tender.  Section  119&  relates  to  challenges 
by  the  defendant  In  criminal  cases,  and  pro- 
vides that,  "to  enable  defendants  to  exercise 
this  right,  the  derk  in  all  such  trials  shall 
read  over  the  names  of  the  Jurors  on  the  pan- 
el. In  the  presence  and  bearing  of  the  defend- 
ants and  their  counsel  before  the  Jury  shall 
be  empaneled  to  try  the  issues."  Section  406, 
governing  peremptory  challenges  in  civil  suits. 
Is  as  follows:  "The  clerk,  before  a  Jury  shall 
be  empaneled  to  try  the  issue  in  any  civil  suit, 
shall  read  ov«r  the  names  of  the  Jury  upon 
the  panel  In  the  presence  or  the  hearing  of 
the  parties  or  their  counsel;  and  the  parties, 
or  their  counsel  for  them,  may  challenge  per- 
emptorily four  Jurors  upon  the  said  panel, 
without  showing  any  cause  therefor,  which 
shall  be  allowed  by  the  court"  (The  italics 
in  these  sections  are  our  own.)  The  peremp- 
tory challenge  under  exception  was  made  be- 
fore the  Jury  were  impaneled,  and  therefore 
in  strict  accordance  with  the  terms  of  the  stat- 
ute.   There  was  no  error  in  its  allowance. 

The  only  case  from  our  Reports  cited  by  the 
defendant  In  support  of  Its  contenti'jn  is  State 
V.  Fuller,  114  N.  C.  885,  19  S.  E.  797;  but  that 
case  was  expressly  decided  upon  the  construc- 
tion of  section  1200,  as  the  prisoner  was  char- 
ged with  murder.  In  State  v.  Vestal,  82  N. 
C.  563,  wherein  a  misdemeanor  was  charged, 
the  state  was  permitted  to  peremptorily  chal- 
lenge a  Juror  after  the  entire  Jury  had  been 
passed  by  both  parties,  but  before  It  was  im- 
paneled. The  defendant  also  cites  us  to  Ward 
V.  Railroad  Co.,  19  S.  C.  521,  45  Am.  Rep. 
704.  but  it  outside  decisions  could  be  permit- 
ted to  affect  the  plain  words  of  our  statute, 
we  would  find  the  general  current  of  author- 
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one  Of  the  safeguards  against  possible  Injus- 
tice, and  its  freest  exercise  within  the  llmlt9 
fixed  by  the  legislature  should  be  permitted." 
In  12  Enc,  PI.  &  Prac.  495,  the  principle  gov- 
erning peremptory  challenges  Is  thus  stated; 
"Unless  the  time  when  or  the  order  In  whlcb 
a  challenge  may  be  Interposed  Is  expressly  re- 
stricted by  statute,  the  absolute  right  to  chal- 
lenge a  proposed  Juror  peremptorily  may  be 
exercised  at  any  time  after  his  appearance 
and  before  he  Is  sworn  to  try  the  issue  or  is- 
sues involved.  The  right  of  peremptory  chal- 
lenge ought  to  be  held  open  to  the  last  possi- 
ble period,  to  wit  up  to  the  actual  swearing 
of  the  Jury;  and  no  circumstance  can  bring 
that  right  within  the  discretion  of  the  court 
80  long  as  it  Is  confined  to  the  number  of  chal- 
lenges allowed  by  law.  The  allowance  of  a 
challenge  of  this  nature  after  the  acceptance 
of  a  Juror,  and  after  he  has  been  sworn  In  the 
case,  is  not  a  strict  matter  of  right  but  In 
the  discretion  of  the  court  and  for  good  cause 
such  a  challenge  may  be  allowed  either  be- 
fore or  after  the  compleUAn  of  the  panel."  In 
the  case  at  bar  the  complaint  of  the  defend- 
ant is,  not  that  an  objectionable  Juror  was 
forced  upon  it,  but  that  it  was  not  permitted 
to  retain  a  Jiu:or  who  was  satisfactory.  As 
was  said  by  Henderson,  J.,  In  State  v.  Lamon, 
10  N.  C.  175:  "Challenge  is  not  given  to  the 
prisoner  that  he  should  have  a  particular  in- 
dividual upon  his  Jury,  but  that  he  should 
not  have  one  against  whom  he  had  an  objec- 
tion." In  State  v.  Smith,  24  N.  C.  4<K,  it  is 
said  by  Gaston,  J.,  that  "the  right  of  chal- 
lenge is  a  right  to  reject  not  to  select  Ju- 
rors." Perry  v.  Railroad  Co.,  129  N.  0.  333, 
40  S.  E.  191;  17  Am.  &  Eng.  Enc.  Law,  117& 

The  other  exceptions  are  without  merit,  and 
cannot  be  sustained.  In  fact,  as  far  as  they 
are  material,  they  appear  to  liave  been  sub- 
stantially decided  on  the  former  appeal,  as 
they  are  all  questions  of  law.  As  the  Jury 
found  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  all  Instructions  as  to  the 
issue  of  last  clear  chance  became  Immaterial. 

The  defendant  insists  that  it  was  not  guilty 
of  negligence  "if  the  engine  was  kept  standing 
upon  the  side  track  under  steam  for  use  in 
shifting  cai-8."  This  Is  not  the  law.  The  fact 
that  the  engine  was  kept  there  for  a  lawful 
purpose,  even  If  It  were  more  convenient  to 
keep  it  there,  does  not  Justify  the  obstruction 
of  a  public  highway.  Upon  the  former  appeal 
—124  N.  O.  252.  82  S.  E.  711— It  was  held  that 
"the  use  of  the  highway  belongs  to  the  public 
by  common  right  and  no  one  may  obstruct  It 
without  paramount  necessity."  The  rule  laid 
down  in  Flynn  v,  Taylor,  127  N.  Y.  596,  28  N. 
E.  41.S,  14  L.  R.  A.  556,  quoted  In  Tinker  v. 
Railway  Co.  (N.  Y.)  61  N.  B.  1032,  meets  our 
npprovaL  It  is  as  follows:  "Two  facts,  how- 
ever, must  exist  to  render  the  encroachment 
lawful:  (1)  The  obstructi<»i  must  be  reason- 
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with  the  rights  of  the  public."  The  plea  of 
necessity  is  one  of  aroldance. 

I  am  not  prepared  to  say  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  ccmtributory 
negligence  In  traTellng  upon  the  highway,  or 
that  the  defendant  can  relieve  itself  of  all  lia- 
bility for  its  own  negligence  simply  by  making 
the  highway  too  dangerous  for  a  prudent  man 
to  travel.  I  think  there  was  evidence  to  go  to 
the  Jury,  and,  as  the  question  of  negligence 
was  submitted  to  them  nnder  proper  instruc- 
tions, I  see  no  reason  to  disturb  their  verdict. 

The  Judgment  should  be  affirmed  upon  the 
express  wording  of  the  statute,  supported  by 
precedent  and  authority. 

CLARK,  3^  concurs  in  the  dlssentinj;  opin- 
ion. 


ATLANTA,  K.  &  N.  RX.   C».   v.   STRICK- 
LAND et  al. 
(Supreme  Court  of  Georgia.    Oct  80,  1902.) 

OPINION     EVIDBNC^WITNBSS-CORROBORik* 
TION. 

1.  Qaestions  as  to  the  passage  of  time  and  the 
speed  of  trains  usually  inyolve  opiuious,  and 
therefore  testimony  to  the  effect  that  a  period 
was  but  a  short  time,  or  that,  in  the  opinion  of 
the  witness,  a  train  was  running  at  a  rate  of 
four  or  fire  miles  per  hour,  is  competent. 

2.  It  Is  not  competent,  for  the  purpose  of  sus- 
taining a  witness  and  showing  that  be  was  pres- 
ent and  saw  an  occurrence,  to  prove  that  he  aft- 
erwards told  different  persons  that  he  was  pres- 
ent and  did  witness  the  occurrence. 

3.  Except  as  stated  In  the  headnnte  last  pre- 
ceding, no  error  is  found  in  the  rulings  of  the 
trial  court. 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Pickens  county; 
Geo.  F.  Gober,  Judge. 

Action  by  Roy  Strickland  and  others,  by 
their  next  friend,  against  the  Atlanta,  Knox- 
vllle  &  Northern  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed. 

Smith,  Hammond  &  Smith,  for  plaintiff  In 
error.  P.  C.  Tate,  N.  A.  Morris,  and  E.  P. 
Green,  for  defendants  In  error. 

ADAMS,  J.  The  defendants  in  error,  as 
the  minor  children  of  a  deceased  employe  of 
the  plaintiff  in  error,  obtained  a  verdict  based 
upon  a  claim  of  his  negligent  homicide.  A 
motion  for  a  new  trial  was  made  by  the  de- 
fendant company  upon  the  general  grounds, 
and  iq>on  the  further  ground  that  the  court 
below  erred  in  certain  rulings  as  to  the  ad- 
missibility of  evidence,  and  In  refusing  to 
grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  which  it  is  claimed  shows 
that  the  principal  witness  for  the  plaintiff  be- 
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and  witnessed  It 

The  error  that  we  find  in  the  mllngs  of 
the  court  bdow,  and  which  Is  covered  by 
several  grounds  of  the  motion  for  a  new  trial 
is  the  admission  of  testimony  by  this  witness, 
and  by  others  in  corroboration  of  him,  to  the 
effect  that  on  the  day  after  the  occurrence 
he  said  that  he  was  present  and  saw  the 
homicide.  This  was  admitted  because  the 
railroad  company  had  claimed  and  had  en- 
deavored to  show  that  the  witness  was  not 
present,  but  had  manufactured  his  testimony. 
We  do  not  think  that  a  witness  can  be  "bol- 
stered up"  In  this  way.  The  error  seems  to 
us  to  have  been  material,  because  we  can 
readily  conceive  how  such  testimony  would 
probably  have  a  strong  influence  upon  the 
minds  of  the  Jury  in  passing  upon  the  cred- 
ibility of  the  witness.  We  know  of  no  au- 
thority which  sustains  this  ruling.  We  think 
the  principle  of  the  decision  of  this  court  in 
the  case  of  Middleton  v.  State,  62  Ga.  530, 
Is  against  it  In  that  case,  in  order  to  sus- 
tahi  an  accomplice,  the  state  was  permitted 
to  show  that  immediately  after  his  arrest 
which  was  soon  after  the  murdw,  be  gave 
substantially  the  same  account  of  the  homi- 
cide that  he  had  given  on  the  stand.  TUs 
was  held  to  be  Illegal  testimony.  It  would, 
we  think,  be  unfortunate  to  permit  testimony 
of  this  character.  A  designing  and  unscrupu- 
lous witness  might,  in  anticipation  of  a  trial, 
mention  to  different  credible  witnesses  that 
he  was  present  and  saw  an  occurrence;  and 
these  witnesses.  In  the  event  that  the  other 
side  took  the  position  that  the  account  was 
untrue  or  fabricated,  might  be  sworn  in  cor- 
roboration, and  much  time  be  consumed  in 
the  investigation  of  a  purely  collateral  issue. 
It  might  be  that  the  witness  would  claim 
that  a  number  of  parties  were  present,  and 
these  parties  might  disagree  among  them- 
selves, and  a  large  part  of  valuable  time  be 
consumed  In  determining  what  a  witness  said 
out  of  court,  and  not  under  oath.  If  the  de- 
fendant company  had  claimed  fbat  the  wit- 
ness' had  stated  after  the  homicide,  at  a  par- 
ticular time  and  place,  and  in  the  bearing 
of  various  parties,  that  he  was  not  present 
at  the  time  of  the  homicide.  It  would,  of 
course,  be  perfectly  competent  to  meet  that 
testimony  by  proof  that  the  witness  had,  on 
the  contrary,  claimed  at  this  time  and  place 
that  he  was  present,  and  that  other  parties 
had  heard  him  so  assert  No  reason  of  this 
character,  however,  appears  in  the  record  for 
the  entertainment  of  this  testimony. 

In  view  of  the  evidence  In  its  entirety,  we 
think  the  error  noticed  was  sufflniaitly  ma- 
terial to  reqnhre  the  grant  of  a  new  trial  in 
this  case,  and  the  Judgment  of  the  court  be- 
low is  accordingly  reversed.  All  the  Justices 
concurring,  except  LUMPKIN,  P.  3.,  absent 
on  account  of  sickness. 
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ANDERSON  r.  COMMONWEALTH. 

(Supreme  Conrt  of  Appeals  of  VirKiuia.     Dec. 
4,  1902.) 

CRIMINAL    LAW  -  APPEAL  —  BILL   OF   BXCBP- 

TI0N8—BVIDBNCB— ATTEMPT  TO 

BSCAPB-VBNUE. 

1.  Where  the  record  on  appeal  in  a  crimloal 
pi'osecutiou  shows  that  defendant  was  allowed 
8()  days  to  tender  his  bill  of  exceptions,  and 
that  he  was  sentenced  at  the  same  term,  but 
it  nowhere  appears  that  he  took  the  30  days, 
but  each  bill  of  exceptions,  under  the  signa- 
ture of  the  judge,  recite»  that  it  is  made  a 
pnrt  of  the  record,  and  the  clerk  certifies  the 
whole  as  the  record  at  the  trial,  the  record 
will  be  taken  as  importing  absolute  yerity, 
and  au  objection  that  the  bills  of  exceptions 
were  not  tendered  at  the  term  cannot  be  con- 
sidered. 

2.  Evidence  that  6  weeks  after  the  homicide 
with  which  defendant  was  charged,  and  12 
day«  before  the  term  at  which  defendant  was 
to  be  tried,  he  attempted  to  escape,  is  admissi- 
ble as  a  circumstance  to  be  considered  by  the 
jury  with  the  other  facts  tending  to  establish 
guilt. 

3.  Defendant  was  charged  with  haying  com- 
mitted a  murder  in  C.  county.  The  evidence 
showed  that  it  took  place  at  Anderson's  Store, 
about  a  quarter  of  a  mile  from  Lynch's  Sta- 
tion, but  there  was  no  evidence  that  either 
was  located  in  C.  county.  Beld,  that  the  court 
will  not  take  judicial  notice  of  the  fact  that  a 
point  at  a  given  distance  from  Lynch's  Station, 
an  nniucorpnrated  village,  wag  in  the  county  of 
C. 

4.  The  burden  is  ou  the  commonwealth  to 
prove  that  the  offense  was  committed  within 
the  jurisdiction  of  the  trial  conrt. 

Error  to  circuit  court,  Campbell  county. 
Tbomaa  Anderson  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Howell  C.  Peatherstone  and  A.  S.  Hester, 
for  plaintiff  in  error.  The  Attorney  General 
and  W.  A.  Anderson,  for  the  Commonwealth. 

CARDWBLL,  J.  This  ta  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  of  Camp- 
bell county  afBrmlng  tbe  Judgment  of  the 
county  court  of  that  county  sentencing  plain- 
tiff In  error  to  the  penitentiary  toe  a  term 
of  eight  years  for  murder. 

It  Is  argued  on  behalf  of  tbe  common- 
wealth that  the  bills  of  exceptions  taken 
by  plaintiff  In  error  at  his  trial  are  not  prop- 
erly a  part  of  tbe  record  here,  because  not 
tendered  and  signed  during  the  term  at 
whicb  be  was  tried. 

All  that  can  be  alleged  in  support  of  this 
contention  Is  that  tbe  record  shows  that  the 
defendant  (plaintiff  in  error)  was  allowed 
•%  days  in  which  to  tender  bis  bills  of  excep- 
tions, and  that  he  was  sentenced  at  the 
same  term,  but  that  be  took  the  30  days  or 
any  part  thereof  nowhere  appears.  On  tbe 
contrary,  it  appears  from  each  bill  of  excep- 
tions, under  tbe  signature  and  seal  of  the 
presiding  Judge,  that 'it  is  "made  a  part  of 
tlie  record,"  and  the  clerk  certifies  the  whole, 
Including  the  bills  of  exceptions,  as  tbe  rec- 
ord of  the  proceedings  at  the  trial. 

%2.  See  Criminal  Law,  voL  14,  Cent.  Die  ti  783, 
13S7. 
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Nothing  aSIrmatlyely  appearing  in  the 
record  to  show  Irregularity  in  the  proceed- 
ings. It  is  to  be  taken  as  Importing  abso- 
lute verity,  and  presumptions  of  Irregularity 
are  not  permitted.  Oilligan's  Case,  99  Va. 
822,  37  S.  B.  »C2;  Reed's  Case,  98  Va.  817, 
30  S.  B.  399;  Dove's  Case,  82  Va.  305.  Of 
the  assignments  of  error,  two  of  them  only 
require  our  consideration,  as  the  others  are 
not  likely  to  arise  upon  another  trial  of  the 
cause. 

Exception  is  taken  to  the  ruling  of  tbe  trial 
court  permitting  the  introduction  of  evidence 
showing  that  plaintiff  in  error,  6  weeks  after 
tbe  homicide  with  which  he  Is  charged,  and 
12  days  before  the  term  of  the  court  at 
which  he  was  tried  began,  attempted  to 
break  Jail  and  escape. 

This  ruling  Is  not  erroneous.  When  a  sus- 
pected person  attempts  to  escape  or  evade 
a  threatened  prosecution,  it  may  be  argued 
that  he  does  so  from  consciousness  of  guilt; 
aud,  though  the  Inference  is  by  no  means 
strong  enough  by  itself  to  warrant  a  con- 
viction, yet  it  may  become  one  of  a  series 
of  circumstances  from  which  guilt  may  be 
InfeiTCd.  An  attempt  to  escape  or  evade 
I  prosecution  is  not  to  be  regarded  as  a  part 
I  of  the  res  gestse,  but  only  as  a  circumstance 
I  to  be  considered  by  tbe  Jury,  along  with  the 
other  facts  and  circumstances  tending  to 
establish  the  guilt  of  the  accused.  The 
nearer,  however,  to  the  commission  of  the 
crime  committed,  the  more  cogent  would  be 
the  circumstance  that  the  suspected  person 
attempted  to  escape  or  to  evade  prosecution; 
but  it  should  be  cautiously  considered,  be- 
cause it  may  be  attributable  to  a  number 
of  other  reasons  than  consciousness  of  guilt. 
Whart.  Cr.  Ev.  §|  750,  751. 

The  remaining  assignment  of  error  Is  the 
refusal  of  tbe  court  to  set  aside  the  verdict 
on  the  ground  tbat  it  is  contrary  to  tbe  law 
and  the  evidence. 

The  indictment  charges  tbat  tbe  miurder 
for  which  plaintiff  In  eiTor  was  tried  and 
convicted,  took  place  in  the  county  of  Camp- 
bell, but  there  is  not  the  slightest  proof  In 
the  record  that  such  is  a  fact.  Tbe  only 
proof  as  to  tbe  location  of  tbe  crime  Is  that 
It  took  place  at  Anderson's  Store,  about  a 
quarter  of  a  mile  or  more  from  Lynch's,  or 
Lynch's  Station;  but  neltber  Lynch's  Sta- 
tion nor  Anderson's  Store  is  shown  to  be  lo- 
cated In   Campbell   county. 

It  is  contended,  however,  tbat  tbe  court 
should  take  judicial  notice  that  Lynch's  Sta- 
tion Is  in  Campbell  county,  and  deduce  from 
that  fact  that  Anderson's  Store  Is  also  in 
that  county. 

"When  a  crime  is  committed  in  an  In- 
corporated town,  the  court  will  notice  In 
what  county  tbe  town  is  situated."  State  v. 
Render,  60  Iowa,  527,  15  N.  W.  428.  It 
was  therefore  held  In  Sullivan  v.  People, 
122  lU.  385,  13  N.  B.  248,  that  proof  that  a 
crime  was  committed  in  Chicago  is  proof 
I  tbat  It  was  committed  In  C!ook  county,  Judi- 
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a  county,  nor  of  the  local  situation  and  du- 
tances  In  a  county.  Note  to  Olive  v.  State, 
(Ala.)  5  South.  653,  4  L.  B.  A.  S3,  and  au- 
thorities cited. 

We  have  been  cited  no  authority,  and  we 
have  been  unable  to  And  any,  for  taking 
Judicial  cognizance  of  the  fact  that  a  point 
a  given  distance  from  Lynch's  Station,  an 
unincorporated  hamlet  or  village,  is  in  the 
county  of  Campbell. 

All  crimes  are  local,  and  must  be  tried 
In  the  court  which  has  jurisdiction  over  the 
locality  where  they  are  committed.  The 
burden  is  Just  as  great  on  the  commonwealth 
to  prove  that  the  offense  was  committed 
within  the  Jurisdiction  of  the  trial  court  as 
It  Is  to  prove  the  commission  of  the  offense 
Itself.  Fitch's  Case,  92  Va.  824,  24  8.  B. 
272,  and  authorities  cited;  also  Butler's  Case, 
81  Va.  163,  and  Savage's  Case,  84  Va.  586, 
5  S.  E.  563. 

Tliere  bebig  no  proof  in  this  case  of  the 
Jurisdiction  of  the  county  court  of  Campbell 
to  try  It,  the  circuit  court  erred  in  affirm- 
ing the  Judgment  of  the  county  court;  there- 
fore its  Judf^ment  must  be  reversed  and  an- 
nulled, the  verdict  of  the  Jury  set  aside,  and 
a  new  trial  awarded. 


NICHOLAS  T.  NICHOLAS. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.     Dec. 
4,  1902.) 

APPEAL— FAIL.URB  TO  FILB  BRIEFS. 
1.  Where  a  cause  has  been   submitted  with 
leave  to  file  additional  briefs  before  a  certain 
date,  and  the  briefs  are  not  filed,  it  will  be  de- 
cided upon  the  arguments  made. 

On  petitions  to  rehear.    Denied. 
For  toTcaer  opinion,  see  42  S.  E.  668. 

PER  CURIAM.  Upon  petitions  to  rehear 
the  decree  of  November  20,  1902.  Counsel 
for  F.  L.  Nidiolas  has  fallen  into  error  in 
saying  that  this  case  was  disposed  of  with- 
out an  opportunity  upon  his  part  to  present 
his  views.  The  case  was  called  on  the  9tl> 
of  September,  1902,  at  Staunton,  and  was 
submitted  upon  the  petition  of  appellants, 
who  were  represented  by  Mr.  Liggett,  and 
upon  the  brief  of  Messrs.  Sipe  &  Harris,  on 
behalf  of  J.  J.  Nicholas,  and  that  of  Gen. 
John  E.  Boiler,  of  counsel  for  F.  L.  Nicholas, 
with  leave  to  file  additional  briefs  on  or  be- 
fore September  30th.  Some  time  about  the 
20th  of  October,  no  additional  briefs  having 
been  hied  In  accordance  with  the  stipulation, 
the  case  was  considered  fully  upon  the  rec- 
ord and  briefs  already  filed,  and  the  opinion 
was  prepared.  Very  soon  thereafter  a  letter 
was  received  from  counsel,  cnlliug  attention 
to  the  leave  reserved  to  file  additional  briefs. 


that  the  time  within  which,  under  the  leave 
reserved,  additional  briefs  could  be  filed,  bad 
expired,  and  it  was  therefore  supposed  that 
counsel  had  abandoned  the  idea  of  filing 
tliem;  that  the  opinion  had  been  written, 
and  the  case  was  ready  to  be  disposed  of. 
It  appears,  then,  that  the  views  of  all  parties 
were  presented  to  the  court,— those  of  ap- 
pellants lu  a  full  petition  for  appeal,  and 
those  of  appellees  upon  briefs  which  set  forth 
in  a  very  sufficient  manner  the  law  and  facts 
relied  upon  by  them,  and  certainly  It  was 
not  the  fault  of  the  court  that  additional 
briefs  were  not  filed  within  the  stipulated 
time. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  heretofore  entered,  and  the 
petitions  to  rehear  are  denied. 


ADAMS,  Treasurer,  v.  WALKER  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

4,  1902.) 

BBAI.  ESTATE  AUCTIONEERS— TAX  ON  8AI,BS— 

ASSESSMENT. 

1.  Under  the  direct  provision  of  Acts  1889- 
90,  c.  244,  S  50,  a  real  estate  auctioneer,  iu 
addition  to  a  specific  tax,  must  pay  an  addi- 
tioual  tax  of  one-fourth  of  1  per  centum  upon 
the  amount  of  sale. 

2.  Acts  1889-90,  c.  244,  f  60,  provides  that 
the  per  centum  tax  of  real  estate  auctioueera 
shall  be  ascertained  "as  is  provided  in  the 
case  of  liquor  merchants."  Section  44  pro- 
vides that  an  auctioneer  shall  keep  an  ac- 
count of  his  sales,  and  shall  render  an  account 
on  oath  for  assessment  whenever  properly  re- 
quired so  to  do.  Since  1884  there  has  been 
no  per  centum  tax  on  liquor  merchants,  and 
therefore  no  method  of  ascertaining  the  same. 
Held,  th&t  the  tax  could  be  ascertamed  and  as- 
sessed by  the  method  provided  in  section  44. 

Appeal  from  corporation  court  of  Lynch- 
burg. 

Action  by  Walker  &  Co.  against  Adams, 
treasurer.  From  a  decree  In  favor  of  plain- 
tiffs, defendant  appeals.    Beversed. 

B.  D.  Yancy,  Atty.  (Jen.,  and  W.  A.  Ander- 
son, for  appellant  Wilson  &  Manson,  for 
appellees. 

BUCHANAN,  J.  The  questions  involved 
In  this  case   are: 

(1)  Whether,  at  the  time  the  tax  complain- 
ed of  was  assessed,  the  revenue  laws  of  the 
state  imposed  a  tax  of  one-fourth  of  1  per 
cent,  on  the  amount  of  sales  of  real  estate 
auctioneers;   and 

(2)  if  Imposed,  whether  these  laws  pro- 
vided a  method  for  Its  assessment 

Section  50,  c.  244,  Apts  188fr-90,  provides 
that  "a  real  estate  auctioneer  shall  pay  for 
the  privilege  the  sum  of  fifty  dollars;  and  if 
the  place  of  business  is  in  a  city  of  more  than 
five  thousand  Inhabitants,  one  hundred  dol- 
lars; and  be  shall  pay  an  additional  sum  of 
ono   fourth   of   one   per  centum    upon    the 
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aiuoiint  of  sales  to  be  ascertalued  and  char- 
ged as  Is  provided  iu  the  case  of  liquor  mer- 
chants." 

I^nngiinge  imposing  the  tax  could  not  be 
clearer  and  more  emphatic.  It  declares  that 
for  the  privilege  of  doing  the  business  of  a 
real  estate  auctioneer  he  sbnll  pay  a  specific 
tax,  and  "he  shall  pay  ari  additional  tax  of 
one  fourth  of  one  per  centum  upon  the 
amount  of  sales,"  etc.  Neither  is  ther<>  any- 
tblug  in  section  49,  or  any  other  part  of  the 
chapter,  which  leaves  In  doubt  the  Intention 
of  the  legislative,  as  declared  in  section  50, 
to  Impose  the  tax  in  Question. 

The  next  question  is,  was  the  requisite 
machinery  provided  by  law  for  Its  assess- 
ment? 

Section  50  provides  that  such  auctioneer 
"shall  pay  the  per  centum  tax  upon  the 
amount  of  sales  to  be  ascertained  and  char- 
ged as  is  provided  In  the  case  of  liquor  mer- 
clmnts."  It  seems  that  for  some  years  prior 
to  tbe  Acts  of  18S3-S1,  a  per  centum  tax 
had  been  Imposed  upon  the  sales  of  liquor 
merchants,  and  a  method  provided  for  as- 
certaining and  charging  that  tax.  Since  the 
Acts  of  188^-84  went  Into  effect  it  seems 
that  no  per  centum  tax  has  been  imposed 
upon  liquor  merchants,  and,  of  course,  no 
metliml  for  ascertaining  and  charging  such 
tax  was  provided.  But  notwithstanding  this 
<!bungo  in  the  law,  tbe  subsequent  statutes 
iiiiiwsing  a  per  centum  tax  upon  general 
auctioneers  and  real  estate  auctioneers  con- 
tiuue  to  refer  to  that  nonexistlng  method  of 
ascertaining  and  charging  a  per  centum  tax 
on  the  sales  of  liquor  merchants  as  If  it 
^v»;l•e  still  In  force.  If  that  were  the  only 
iiielhod  provided  for  assessing  the  tax  In 
question,  It  could  not  be  collected,  however 
•■leurly  imposed.  But  section  44  of  tbe  chap- 
tei-  Imposing  the  tax  provides  that:  "An 
auctioneer  shall  keep  an  account  of  sales 
made  by  bim  other  than  those  made  under 
section  forty  three,  showing  the  aggregate 
amount  thereof  and  whenever  required  by  a 
commissioner  of  the  revenue,  shall  render  an 
siccount  for  assessment  of  all  his  sales  for 
the  period  required,  by  law  to  be  stated  and 
shall  sign  and  answer  ail  such  Interrogatories 
roKpoctIng  such  sales  as  may  be  propounded 
to  him  in  pursuance  of  law.  Such  accounts, 
stntoHieuts  and  answers  shall  always  be  on 
oath."  from  the  cliaracter  of  the  duties  Im- 
poseil  npon  an  auctioneer  by  this  section  it 
is  manifest  that  It  was  a  means  provided 
by  law  by  which  the  commissioner  of  the 
revenue  could  ascertain  the  facts  necessary 
to  assess  the  tax  in  question.  Not  only  Is 
this  so,  but  the  section  expressly  declares 
that  such  auctioneer  "shall  render  an  account 
for  assessment  of  bis  sales."  If  it  were  not 
enacted  for  tbe  purpose  of  enabling  the  com- 
missioner of  the  revenue  to  make  the  assess- 
ment, for  what  purpose  was  it  enacted,  and 
of  what  value  or  use  is  it  in  tlie  chapter? 
That  section  must,  if  possible,  be  given  some 
effect  in  tbe  construction  and  enforcement 


of  our  revenue  laws.  The  construction  placed 
upon  it  is  clearly  Justified  by  its  language. 
"If  that  construction  Is  not  placed  npon  it, 
the  per  centum  tax  clearly  Imposed  falls,  tbe 
section  is  given  no  effect,  and  the  manifest 
Intention  of  the  legislature  is  defeated. 

We  are  of  opinion  that  the  tax  complained 
of  was  imposed  by  law,  and  ample  machin- 
ery provided  for  its  assessment,  and  that  the 
corporation  court  erred  in  not  so  decreeing. 

Its  decree  will  therefore  be  reversed,  and 
this  court  will  enter  such  decree  as  it  ought 
to  have  entered. 


TIDBALL'S  EXRS  et  al.  v.  SHENANDOAH 

NAT.  BANK  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

4,  1902.) 

NOTES  —  INDORSERS  —  LIABILITY  —  LACHES  - 
APPEAL  —  l^W  OF  THE  CASE  —  PLEADING  — 
AMENDMENT— NEW  CAUSE  OF  ACTION— IN- 
TEREST. 

1.  A  decision  of  the  supreme  court  of  ap- 
peals is  conclusive  on  it  in  any  subsequent  ap- 
peal in  the  Hame  cause. 

2.  An  original  bill  to  subject  the  estate  of  an 
indorser  to  tbe  payment  of  negotiable  notes 
did  not  aver  all  the  facts  necessary  to  show 
tile  iudorser's  liability;  tbe  amended  bill  made 
tile  necesHary  averments,  aud  also  made  as 
new  parties  to  the  bill  the  personal  repreyenta- 
tiren  of  the  makers  of  the  notes  indorsed. 
Held,  that  tbe  amendment  did  not  make  a  new 
case,  and  was  allowable. 

3.  A  suit  to  subject  the  estate  of  an  indorser 
to  the  payment  of  negotinble  notes  was  com- 
menced January,  1881,  within  five  years  after 
their  maturity,  and  within  five  years  after  the 
indorstr's  death.  No  order  was  made  until 
November,  1882,  when  the  bill  was  taken  as 
confessed,  and  the  commissioner  directed  to 
settle  the  accounts  of  tiie  personal  rcpreaenta- 
tives  of  the  indorser,  and  report  tlie  debts  due 
from  his  estate.  Rejiort  was  made  In  1883, 
and  confirmed  in  November  of  that  year. 
Nothing  further  was  done  in  the  case  until  De- 
cember, lS96,  when  complainant  petitioned  to 
be  permitted  to  enforce  collettion  of  the  bal- 
ance due  on  the  notes,  which  had  not  beou  re- 
ported'by  the  commissioner.  For  years  after 
the  suit  was  brought  collections  were  being 
made  on  the  notes  from  those  primarily  liable, 
and  applied  to  their  satisfaction,  etc.  There 
was  no  uncertainty  as  to  the  amount  due.  A 
benefit  to  tbe  estate  had  resulted  from  the  de- 
lay.    Betd  not  such  laches  as  to  preclude  relief. 

4.  In  contracts  for  the  payment  of  money,  in- 
terest is  not  given  as  damages  at  the  discre- 
tion of  the  court  or  jury,  but  as  an  incident 
to  the  debt,  which  the  court  has  no  discretion 
to  refuse. 

Appeal  from  circuit  court,  Frederick  coun- 
ty- 
Bill  by  the  Shenandoah  National  Bank  and 
others  against  Tidballs'  executors  and  others. 
Decree  for  complainants,  and  defendants  ap- 
peal.    AfUrmcd. 

noliues  Conrad,  for  appellants.  R.  E. 
Byrd,  for  appellees. 

BUCHANAN,  J.  This  is  the  second  time 
this  case  has  boon  l)ofore  this  court.  The 
opinion  of  tlie  court  on  the  former  appeal 
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coniaiDS  a  siatemeni:  oi  lue  case  ana  a  His- 
tory of  the  proceedings  had  therein  prior  to 
that  timei  Upon  that  appeal  the  court  held 
that  the  original  bill  was  demurrable  upon 
two  grounds: 

(1)  Because  it  did  not  allege  that  the  In- 
dorser  whose  estate  was  sought  to  be  held 
liable  for  the  negotiable  notes  sued  on  bad 
notice  of  thehr  dishonor;    and, 

(2)  Because  it  failed  to  malie  the  original 
debtors,  the  mnltcrs  of  the  notes,  parties  to 
the  suit. 

It  further  held  that  the  decree  of  the  No- 
vember term,  1883,  as  construed  by  this 
coui-t  and  the  decree  of  May  12,  1897,  ought 
not  to  be  interfered  with;  that  the  deci^ee 
of  the  March  term,  1900,  should  be  set  aside, 
and  the  cause  remanded;  that  after  the  bill 
had  been  amended  each  party  should  be  al- 
lowed to  file  exceptions  to  the  report  of  Com- 
missioner Steele,  and  to  talie  further  evidence, 
if  desired;  but  declined  to  express  any  opin- 
ion on  the  defense  of  laches,  then  and  now 
relied  on  by  the  appellants.  When  the  case 
went  back  to  the  cfrcult  court  an  amended 
and  supplemental  bill  was  filed.  In  which  it 
was  alleged  that  due  notice  had  been  given 
the  executor  of  the  Indorser  of  the  dishonor 
and  protest  of  the  negotiable  notes  sued  on, 
and  the  notaries'  certificates  thereof  were 
filed  and  made  a  part  of  the  amended  and 
supplemental  bill.  To  this  amended  and  sup- 
plemental bin  the  personal  representatives  of 
Marshall  and  Burgess,  the  makers,  respec- 
tively, of  two  of  the  notes,  were  made  par- 
ties defendant.  The  maker  of  the  other 'note 
was  not  made  a  party,  it  being  alleged  that 
that  note  had  been  fully  paid  off  and  dis- 
charged by  the  maker  and  prior  indorser  since 
the  Institution  of  the  original  suit 

The  appellants,  the  defendants  in  the  court 
below,  appeared  and  made  defense  to  the 
amended  and  supplemental  bill  on  the  ground 
that  it  came  too  late,  apd  also  upon  the 
ground  that  It  set  up  and  seeks  to  enforce 
an  entirely  new  cause  of  action  from  that 
set  up  In  the  original  bill.  They  demurred 
to  the  bill,  assigning  six  different  grounds 
of  demurrer,  pleaded  the  statute  of  limita- 
tions, and  filed  an  answer  In  which,  among 
other  things,  they  set  up  the  defense  of  laches. 
They  also  filed  exceptions  to  Commissioner 
Stack's  report  ascertaining  the  balance  due 
on  the  notes  sued  on. 

Upon  a  hearing  of  the  cause  the  court  ren- 
dered a  decree  in  favor  of  the  complainant 
for  the  balance  found  due  by  the  commis- 
sioner's report.  From  that  decree  this  ap- 
peal was  taken. 

One  of  the  assignments  of  error  is  that 
the  amended  bill  was  filed  too  late. 

The  propi'lety  of  filing  an  amended  bill  was 
couslUered  upon  the  former  appeal.  The  con- 
clusion then  reached  was  that  it  was  a 
proper  case  for  an  amended  bill.  As  to  the 
correctness  of  that  conclusion  we  have  no 
doubt,  but  If  we  were  satisfied  now  that  it 


11.  xue  uecision  oi  hub  cuun,  upuu  uie  lur- 
mer  appeal  is  as  conclusive  upon  us  as  it 
w^as  upon  the  circuit  court  It  is  the  law 
of  this  case.  Stuarf  s  Ex'r  t.  Peyton,  97 
Va.  790,  34  S.  E.  G96,  and  cases  cited. 

Another  assignment  of  error  is  that  the 
circuit  court  erred  in  billowing  the  amended 
bill  to  be  filed  upon  the  ground  that  it  made 
a  new  case. 

By  the  original  bill  it  was  sought  to  sub- 
ject the  estate  of  an  indorser  to  the  payment 
of  certain  negotiable  notes.  That  bill  did 
not  aver  all  the  facts  necessary  to  show  the 
indorser's  liability.  The  amended  bill  made 
the  necessary  averments,  and  also  made  as 
new  parties  to  the  bill  the  personal  repre- 
sentatives of  the  makers  of  the  notes  in- 
dorsed. The  amendments  did  not  make  a 
new  case. 

The  rule  as  to  what  amendments  may  be 
made  after  appearance  and  what  amend- 
ments may  not  constitute  a  new  cause  of 
action  was  laid  down  in  Mineral  Co.  v.  Paint- 
er, 100  Va.  — ,  42  S.  E.  300,  as  follows: 

"The  rule  generally  prevailing  seems  to  be 
that  such  amendments  will  be  permitted  as 
have  for  their  object  the  trial  and  determina- 
tion of  the  subject-matter  of  the  contro- 
rersy  upon  which  th6  action  was  originally 
based,  but  amendments  will  not  be  allowed 
which  bring  into  the  case  a  new  and  sub- 
stantive cause  of  action,  different  from  tliat 
dt-'clared  on  and  different  from  that  which 
the  plaintiff  Intended  to  assert  when  be  in- 
stituted his  action.  If  the  plaintiff  In  the 
amended  declaration  Is  attempting  to  assert 
rights  and  to  enforce  claims  arising  out  of 
the  same  transaction,  act  agreement  or  ob- 
ligatk>n,  however  great  may  be  the  differ- 
ence In  the  form  of  liability  as  contained  in 
the  amended  from  that  stated  In  the  original 
declamtion,  it  will  not  be  regarded  as  for  a 
new  cause  of  action." 

That  was  a  case  at  law,  but  the  rule  as  to 
amendments  is  certainly  not  less  liberal  in 
equity  than  at  law. 

If  the  contention  of  appellant's  counsel 
were  correct,  a  pleading  which  omitted  some 
essential  allegation  could  never  be  amended. 
This  Is  clearly  not  the  law.  It  Is  the  settled 
practice  in  this  state  that  such  amendments 
can  be  made,  and  it  would  be  a  reproach  to 
tlie  administration  of  Justice  If  they  could  not 
See  1  Bart  Ch.  Prac.  (2d  Ed.)  344,  and  fol- 
lowing, where  many  cases  are  cited. 

The  amendments  made  by  the  amended  bill 
were  authorized  by  this  court  upon  the  for- 
mer appeal,  and,  having  been  made  in  accord- 
ance therewith,  the  propriety  of  filing  the 
amended  bill  is  no  longer  an  open  question. 

The  action  of  the  circuit  court  in  overrul- 
ing the  demurrer  to  the  amended  bill  is  as- 
signed as  error. 

Without  discussing  in  detail  the  six 
grounds  of  demurrer  Insisted  on,  some  of 
which  are  disposed  of  by  what  lias  been  said, 
it  is  sufficient  to  say  that  the  amended  bill 
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of,  do  aver  facts  whlcn  snow  tnat  toe  com- 
plainant bank  was  the  holder  and  owner  of 
the  negotiable  notes  In  question;  that  upon 
their  maturity  they  were  presented  for  pay- 
ment, payment  demanded  and  refused,  and 
the  notes  duly  protested;  and  that  the  execu- 
tor of  the  indorser  on  the  notes  had  due  no- 
tice of  the  demand,  nonpayment,  protest,  and 
dishonor  of  the  said  notes,  that  the  estates 
of  the  makers  were  Insolvent,  and  that  the 
indorser's  estate  was  liable  for  the  payment 
of  the  unpaid  balances  thereof. 

The  next  assi^ment  of  error  Is  that  the 
appellee  bank  was  {rullty  of  such  laches  In  the 
prosecution  of  its  rights  that  it  should  be  de- 
nied relief. 

If  the  appellee  bank  has  been  guilty  of 
laches,  it  has  been  in  the  prosecution  of  Its 
suit  after  It  was  brought  The  suit  was 
brought  within  less  than  five  years  after  the 
maturity  of  the  notes  sued  on,  and  within 
five  years  after  Tldball's  (the  indorser's) 
death.  The  suit  was  brought  in  January, 
1881.  No  order  was  made  in  the  cause  until 
November,  1882,  when  the  bill  was  taken  for 
confessed,  and  the  commissioner  directed  to 
settle  the  accounts  of  the  personal  representa- 
tive of  the  Indorser,  and  report  the  debts  due 
from  his  estate  which  might  be  produced  be- 
fore him.  The  commissioner  made  his  re- 
port some  time  during  the  year  1883,  and  It 
was  confirmed  without  exception  In  Novem- 
ber of  that  year.  Nothing  further  was  done 
in  the  case  until  December,  1896,  when  the 
complainant  In  that  suit  filed  his  petition 
asl<ing  to  be  permitted  to  set  up  and  enforce 
the  collection  of  the  balance  due  on  the  notes, 
which  had  not  been  reported  by  the  commis- 
sioner directed  to  report  the  Indebtedness  of 
the  estate. 

That  there  has  been  delay  in  the  prosecu- 
tion ot  the  appellees'  suit  there  can  be  no 
question.  But  delay  alone  In  the  prosecution 
of  his  suit  does  not  prevent  a  party  from  re- 
covery. Length  of  time  alone  is  not  a  test  of 
Btaleness  of  a  demand,  and  mere  lapse  of 
time,  unaccompanied  by  some  circumstances 
affording  evidence  of  a  presumption  that  the 
right  has  been  abandoned,  is  not  laches. 
Ciole's  Adm'r  v.  Ballard,  78  Va.  139;  Wissler 
V.  Craig's  Adm'r,  80  Va.  22;  WhlUock  v. 
Johnson,  87  Va.  333,  12  S.  E.  614;  Bell  v. 
Wood,  94  Va.  677,  27  S.  E.  504.  Generally, 
If  the  sum  sought  to  be  recovered  Is  certain, 
the  transaction  has  not  become  obscure,  and 
there  has  been  no  such  loss  of  evidence  as 
will  be  likely  to  produce  injustice,  a  court 
of  equity  will  not  refuse  relief  merely  because 
there  has  been  delay  in  asserting  the  claim. 
Bell  V.  Wood,  supra.  The  circumstances  sur- 
rounding the  case  do  not  show  an  abandon- 
ment of  Its  claim  by  the  bank.  For  years 
after  this  suit  was  brought  collections  were 
being  made  from  those  primarily  liable,  or 
their  estates,  and  applied  to  the  satisfaction 
of  the  notes  sued  on.    The  McGlU  note  was 


has  been  reduced  by  payments  made  on  it 
amounting  to  more  than  $1,000,  since  the  suit 
was  instituted,  out  of  the  proceeds  of  collat- 
eral held  by  the  bank.  That  note  and  the 
Marsliall  note  have  been  in  suit  against  those 
primarily  bound,  and  In  each  suit  Tldball's 
executor  was  a  party,  and  In  one  of  them  he 
himself  filed  the  bill  and  set  up  the  liability 
of  bis  testator's  estate  on  the  note  and  se- 
cured the  payments  by  which  it  was  credited. 

There  is  no  uncertainty  about  the  amount 
of  the  bank's  demand,  nor  the  credits  to 
which  it  is  subject  The  transaction  lias  not 
become  obscure  by  the  lapse  of  time  or  loss 
of  evidence.  The  demand  was  evidenced  by 
notes.  The  only  sources  from  which  pay- 
ments could  be  made  were  the  chancery  suits 
to  which  Tldball's  executor  was  a  party. 
Those  suits  were  against  the  representatives 
of  dead  men  whose  estates  were  administered 
In  chancery  causes  which  show  all  that  was 
applicable  to  the  payment  of  their  debts  and 
the  application  made.  The  decrees  in  tliosc 
cases  fix  the  amount  of  the  debts  and  the 
amount  of  credits.  There  is  no  uncertainty 
as  to  either.  There  Is  no  doubt  that  the  bal- 
ance unpaid  and  due  from  Tldball's  estate  is 
correctly  ascertained  by  the  report  of  tlie 
commissioner.  Nor  are  we  able  to  see  that 
any  injury  has  resulted  to  Tldball's  estate 
from  the  bank's  delay  In  enforcing  its  de- 
mands and  subjecting  the  assets  to  their  pay- 
ment. By  delay  the  collateral  securities  held 
by  the  bank  or  acquired  by  Tldball's  execu- 
tor for  the  indemnification  of  his  testator's 
estate  were  made  available  and  applied  to 
the  payment  of  the  bank's  debt  Ordinarily 
the  court  will  not  subject  the  surety's  estate 
to  the  payment  of  the  principal's  debt,  where 
both  are  being  administered  by  the  court, 
until  the  principal's  estate  has  been  exhaust- 
ed. But  if  the  court  bad  made  an  exception 
to  that  rule  In  this  case,  and  the  bank  had 
vigorously  pressed  its  suit  and  subjected  the 
estate  of  Tidball  before  the  estates  of  those 
primarily  liable  bad  been  made  available,  It 
would  have  been  compelled  to  pay  a  much 
greater  sum  than  it  now  has  to  pay,  and  to 
have  paid  it  would  have  been  necessary  to 
have  sold  the  farm,  which  it  appears  has 
since  greatly  increased  In  value.  Instead, 
therefore,  of  being  injured,  the  estate  of  Tid- 
ball has  really  been  benefited  by  the  delay. 

The  remaining  assignment  of  error  to  be 
considered  Is  that  the  circuit  court  erred  in 
allowing  interest  on  the  principal  sum  decreed 
the  bank  since  the  order  of  reference  at  the 
November  term,  1882. 

The  general  rule  is  that  If  no  valid  ground 
of  defense  is  shown,  the  judgment  or  decree 
is  rendered  for  the  Interest  as  well  as  for  the 
principal.  In  contracts  like  those  sued  on, 
the  interest  is  not  given  as  damages  at  the 
discretion  of  the  court  or  jury,  but  as  an  in- 
cident to  the  debt  which  the  court  has  no 
discretion  to  refuse.    Ch.ipnian's  Adm'rs  v. 


view,  even  If  It  were  In  the  discretion  ot  the 
court  to  refuse  or  to  allow  Interest,  according 
to  the  circumstances  of  the  particular  case, 
the  facts  of  this  case  do  not  furnish  any 
ground  for  refusing  Interest.  The  money  of 
the  legatees  has  not  been  withheld  from 
them  during  any  part  of  the  time  In  question. 
They  have  had  the  benefit  and  use  of  the 
farm  during  all  that  period,  and  the  bank  has 
been  deprived  of  the  use  of  the  money  which 
the  testator  contracted  to  pay  in  1877.  It  is 
as  much  entitled  to  the  interest  as  it  Is  to  the 
principal. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  complained  of,  and  that  it  should 
be  affirmed. 


DUDLEY  et  al.  v.  MINOR'S  BX'E. 

(Supreme  Oonrt  of  Appeals  of  Virginia.     Dec. 
4.  1902.) 

SALES— FRAUD— REPRESENTATION— NOTES 
—SUIT— DECREE. 

1.  A  mifirepresentatioD,  the  falsity  of  which 
will  afford  a  ground  of  action  for  damages  or 
a  bill  for  the  rescission  of  a  contract,  must  be 
as  to  an  existing  fact  in  contradistinction  to  a 
mere  expression  of  opinion;  the  statement 
must  have  been  made  tor  the  porpose  of  pro- 
curing the  contract;  it  must  be  material;  It 
must  be  untrue;  and  the  party  to  whom  it  was 
made  must  have  relied  upon  it,  and  been  In- 
diioed  by  it  to  enter  into  the  contract. 

2.  Where  notes  given  for  land  were  pledged 
as  collateral,  and  the  holder  sued  the  makers 
of  certain  of  them,  it  was  not  error  to  direct  a 
decree  for  the  amount  of  the  notes,  withont  di- 
recting an  account  of  the  sum  due  the  pledgee, 
it  appearing  that  the  sum  due  from  the  makers 
was  not  enough  to  satisfy  the  pledgee's  claim. 

3.  Notes  given  for  laud  were  pledged  as  se- 
curity and  secured  by  a  mortgage,  and  in  a 
suit  on  certain  of  them  defendants  contended 
that  the  full  amount  of  their  notes  should  not 
have  been  decreed  to  be  paid  until  sale  of  the 
laud  mortgaged.  Held  of  no  merit,  there  be- 
ing no  equity  betweeu  the  makers. 

Appeal  from  circuit  court,  Roanoke  county. 

Action  by  Minor's  executor  against  O.  W. 
Dudley  and  others.  From  a  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Berryman  Green,  for  appellants.  Moomaw 
&  Woods,  for  appellee. 

HARRISON,  J.  It  appears  from  this  rec- 
ord that  the  Salem  Development  Company, 
like  many  other  such  enterprises  of  its  day, 
was  engaged,  among  other  things,  in  buy- 
ing real  estate  in  and  about  the  town  of 
Salem,  Va.,  and  laying  the  same  off  into 
streets,  avenues,  and  lots,  for  which  at  the 
time  there  appears  -to  have  been  an  unpre- 
cedented demand.  On  the  12th  day  of  Sep- 
tember, 1800,  the  company  made  Its  second 
sale  of  lots  at  public  auction,  when  the 
appellants,  O.  W.  Dudley,  J.  A.  Cradock,  Q. 
W.  Bethel,  and  Eugene  Withers,  became  the 
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be  paid  in  cash,  and  the  tesldne  in  two  in- 
stallments at  one  and  two  years.  The  de- 
ferred payments  were  evidenced  by  negoti- 
able notes  executed  by  the  purchasers  to  the 
Salem  Development  Company,  and  payable 
at  the  Farmers'  National  Bank  of  Salem. 
Va.  The  notes  of  the  appellants,  payable 
two  years  after  date,  aggregating  $3,161.14. 
passed  finally,  for  full  value,  into  the  hands 
of  A.  W.  Minor,  of  the  state  of  New  Ym*. 
who  held  them  at  the  time  of  his  death, 
when  they  passed  into  the  bands  of  his  ex- 
ecutor, the  appellee,  A.  Minor  Wellman.  The 
appellee  brought  suit  at  law  In  the  circuit 
court  of  Roanoke  against  the  makers  to  en- 
force payment  of  these  notes  that  had  come 
to  his  hands  as  executor,  and  th»eapon  the 
bill  in  this  case  was  filed  by  the  appellants, 
praying  for  an  Injunction  to  restrain  the  ap- 
pellee from  proceeding  to  Judgment  against 
them  upon  the  notes  upon  the  ground  that 
they  were  induced  to  buy  the  lots  from  the 
Salem  Development  Company  and  to  exe- 
cute the  notes  for  the  deferred  payments 
thereon  by  fraudulent  representations  made 
to  them  by  the  company  before  and  at  the 
thne  of  theh:  purchase.  A  temporary  injunc- 
tion was  granted,  which  was  subsequently 
dissolved  by  decree  of  October,  1899.  From 
this  last-mentioned  decree  the  cause  was 
brought  by  appeal  to  this  court 

The  representations  relied  on  by  the  appel- 
lants are  set  forth  In  the  petition  for  appeal 
as  follows:  That  at  the  sale  of  lots  on  the 
12th  of  September,  1890,  A.  M.  Bowman,  the 
president  of  the  Salem  Development  Com- 
pany, speaking  for  It,  "proclaimed  to  the  as- 
sembled bidders,  among  whom  wa%  petition- 
ers, the  following  distinct  representatioiis  of 
fact: 

"(1)  That  he  had  a  letter  from  Mr.  Fries, 
piesident  of  the  Southern  Construction  Com- 
pany, assuring  him  that  the  Roanoke  & 
Southern  Railroad  would  enter  Salem 
through  the  lands  of  the  Salem  Develop- 
ment Company;  that  the  construction  of  said 
railroad  would  begin  at  once,  and  that  its 
building  was  an  assured  fact 

"(2)  That  a  hotel  would  be  constructed  by 
the  Salem  Development  Company  on  a  cer- 
tain block  of  lots  at  the  cost  of  $50,000. 

"(3)  That  an  electric  railway  woidd  be 
built  through  the  company's  property,  and 
that  bond  had  been  given  to  complete  It 
within  two  years;"   and 

"(4)  That  certain  other  manufactories  had 
been  secured  to  be  located  on  the  property, 
and  would  be  constructed  at  once." 

It  is  further  stated  that  in  order  to  en- 
courage petitioners  to  bid  on  the  lots.  Presi- 
dent Bowman  declared  that  unless  these  n^ 
resentatlons  were  carried  out.  purchasers  of 
lot  would  not  be  required  to  pay  their  defer 
red  installments  of  purchase  money. 

This  court  has  so  repeatedly.  In  recent 
years,  laid  down  the  rules  of  law  by  which  it 
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to  do  more  than  cite  a  few  of  the  cases 
beating  upon,  and,  in  our  view,  conclusive 
of,  the  questions  raised  by  this  appeal. 

The  doctrine  la  well  settled  that  a  misrep- 
resentation, the  falsity  of  which  will  afford 
a  ground  of  action  for  damages  or  a  bill  for 
the  rescission  of  a  contract  must  be  as  to  an 
existing  fact  It  must  be  an  aflSrmatiye 
statement  or  affirmation  of  some  fact,  in  con- 
tradlstinctlOD  to  a  mere  expression  of  opinion 
which  ordinarily  Is  not  presumed  to  deceive 
or  mislead.  The  statements  must  have  been 
made  for  the  purpose  of  procuring  the  con- 
tract They  must  be  material.  They  must  be 
untrue,  and  the  party  to  whom  ttiey  were 
made  must  have  relied  upon  them,  and  beea 
Induced  by  them  to  enter  into  the  contract 
Wilson  T.  Carpenter's  Adm'r,  91  Va.  183,  21 
S.  E.  243,  50  Am.  St  Rep.  824;  Watkins  v. 
Improvement  Co.,  92  Va.  1,  22  S.  K  554;  Im- 
provement Co.  V.  Brady,  92  Va.  71,  22  S.  B. 
845;  Orr  v.  Goodloe,  93  Va.  263,  24  8.  B, 
1014;  Grosh  v.  Improvement  Co.,  95  Va.  Ifll, 

27  S.  B.  841;  Owens  v.  Land  Co.,  95  Va.  560, 

28  8.  E.  960.  In  the  light  of  these  authori- 
ties we  will  now  proceed  to  a  consideration 
of  the  evidence  touching  the  several  repre- 
sentations relied  on  as  furnishing  ground  for 
nfTording  appellants  relief  from  their  obliga- 
tions as  purchasers  of  the  lots  In  question. 

The  first  Is  that  A.  M.  Bowman  stated  that 
tie  had  a  letter  from  Mr.  Fries  assuring  him 
that  the  Roanoke  &  Southern  Railroad  would 
enter  Salem  through  the  lands  of  the  com- 
pany, and  that  its  building  was  an  assured 
fact  The  evidence  does  not  sustain  this  con- 
tention. The  letter  referred  to  from  Fries 
to  Bowman  Is  as  follows:  "I  write  to  say 
hurriedly  that  the  contract  arranged  to-day 
with  the  Railway  and  Construction  Company 
to  build  to  Roanoke  does  not  affect  our  com- 
ing to  your  place  as  contemplated  In  the 
proposition  which  was  fully  discussed.  I  am 
empowered  to  take  the  matter  up  with  you. 
Can  you  come  to  Salem,  N.  C,  and  confer 
with  me  at  once?  I  will  be  at  home  next 
^voek."  There  Is  nothing  In  this  letter  to 
Justify  the  assumption  that  the  building  of 
the  road  In  question  was  an  assured  fact 
11  nd  the  decided  weight  of  evidence  Is  that 
Bowman  read  the  letter  to  the  crowd  of 
bidders  for  their  information,  and  made  no 
statement  inconsistent  with  its  terms.  Mr. 
Withers,  the  only  one  of  the  appellants  who 
bns  testified  in  the  case,  says  that  he  is  un- 
wfliing  to  say  positively  that  Bowman  did 
not  hare  the  letter  in  his  hand  while  speak- 
ing, because  there  was  a  great  crowd  where 
Bowman  was  standing  that  often  shut  bim 
off  portially  from  view.  Bowman  himself 
(and  his  evidence  is  corroborated  by  others) 
says  that  he  read  the  letter,  and  stated  that 
a  committee  would  go  to  North  Carolina  to 
confer  with  Mr.  Fries  on  the  subject  and 
that  he  hoped  the  branch  road  would  be 
^rought  from   Roanoke  to  Snlera,  and  that 


The  second  representation  relied  on  Is  the 
alleged  statement  that  a  hotel  would  be  built 
on  the  lands  of  the  company  at  a  cost  of 
^TiO.OOO.  The  evidence  ui>on  this  subject,  as 
well  as  the  Unguage  of  the  alleged  state- 
ment itself,  clearly  show  that  it  was  not  the 
assertion  of  an  existing  fact  but  the  mere 
expression  of  an  opinion  that  the  company 
would  build  a  hotel;  and  no  doubt  it  would 
have  done  so  if  its  hopes  and  expectations, 
like  those  of  appellants,  had  not  so  soon 
turned  to  ashes. 

The  third  representation  relied  on  Is  the 
alleged  statement  that  an  electric  railway 
would  be  built  through  the  company's  prop- 
erty, and  that  bond  had  been  given  to  com- 
plete it  within  two  years.  As  a  matter  of 
fact  a  company  had  been  organized,  a  char- 
ter obtained,  and  other  steps  taken  toward 
building  the  road  in  question.  The  evidence 
Is  very  conflicting,  but  tends  strongly  to  sup- 
port the  view  that  Bowman  did  not  say  that 
bond  bad  been  given  to  complete  the  road 
in  two  years.  It  further  appears  that  ap- 
pellants could  hardly  have  been  affected  or 
Influenced  to  make  tbeir  liurcbase  by  this 
alleged  statement,  because  long  before  the 
expiration  of  the  two  years  they  had  given 
notice  of  their  intended  defenses,  and  de- 
termination to  refuse  payment  of  their  notes, 
for  causes  that  existed  anterior  to  the  time 
at  which  it  is  alleged  the  road  was  to  be 
completed  under  the  bond.  Under  such  cir- 
cumstances It  can  hardly  be  said  that  appel- 
lants ai-e  entitled  to  be  released  from  the 
obligation  of  their  purchase-money  notes. 

The  fourth  representation  relied  on  is  the 
alleged  statement  that  certain  other  manu- 
factories had  been  secured  to  be  located  on 
the  property,  and  would  be  constructed  at 
once.  To  the  extent  that  this  statement  is 
shown  to  have  been  made,  it  is  sustained  by 
the  facts  appearing  of  record. 

In  regard  to  the  allegation  that  Bowman 
declared  that  unless  the  alleged  representa- 
tions were  carried  out  purchasers  would  not 
be  required  to  pay  the  deferred  Installments, 
It  clearly  appeax-s  that  this  statement  was 
made  In  connection,  alone,  with  certain  pav- 
ing that  was  contemplated,— that  if  that  pav- 
ing was  not  done,  purchasers  need  not  pay 
their  deferred  payments.  The  paving  was 
done  as  promised,  and  all  obligations  of  the 
company  on  that  account  fulfllled. 

Upon  this  branch  of  the  case  we  are  of 
opinion  that  no  such  misrepresentations  of 
fact  are  proven  as  would,  under  the  prin- 
ciples of  law  adverted  to,  entitle  the  appel- 
lants to  the  relief  sought. 

The  notes  Involved  in  this  controversy,  to- 
gether with  the  notes  of  a  large  number  of 
other  purchasers,  were  indorsed  by  the  Salem 
Development  Company  to  the  Farmers'  Na- 
tional Bank  of  Salem,  Va.,  to  secure  about 
$21,000  of  debt  due  to  the  Olean  Cart  Com- 
pany.    The  appellants  contend  that  It  was 


accouut  of  tlie  amount  that  was  due  to  tne 
appellee,  A.  Minor  Wellman,  executor,  whose 
testator  'waB  assignee  of  tbe  Olean  Cart  Com- 
panj';  and,  further,  that  the  lots  embraced 
in  the  deeds  of  trust  to  secure  the  notes  of 
appellants  and  those  of  the  other  lot  pur- 
chnsers  should  have  been  sold  before  decree- 
ing a  money  payment  by  only  four  of  the 
large  number  of  debtors  jointly  liable. 

The  decree  appealed  from  states  that  It 
appears  from  the  record  that  the  amount  due 
by  tbe  appellants  is  not  sufficient  to  satisfy 
the  debt  due  from  the  Salem  I>eTelopment 
Company  to  the  appellees.  The  whole  of  the 
record  Is  not  before  this  court,  and  there  Is 
nothing  in  that  portion  of  it  which  is  before 
us  to  show  the  statement  of  the  decree  to 
be  incorrect.  The  appellants  owe  their  pur- 
chase money.  If  it  is  not  all  due  to  the 
appellee,  any  residue  would  be  due  to  the 
Salem  Uerelopmeut  Company;  and,  as  the 
parties  are  all  before  the  court,  appellants 
could  not  be  benefited  by  an  account,  or 
prejudiced  by  a  decree  for  the  full  amount 
due  from  them.  Nor  was  there  any  reason 
to  del.ny  appellee  In  bis  money  decree  against 
appellants  until  the  lots  were  sold.  No  eq- 
uity exists  between  appellants  and  tbe  other 
purchasers  of  lots.  Each  of  tbe  appellants 
was  liable  to  Judgment  for  the  amount  of 
their  Joint  notes,  irrespectiye  of  tbe  course 
pursued  as  to  others  who  had  bought  lots. 
The  appellee  might  release  hla  clahn  against 
other  p'lirchasers,  and  appellants  would  not 
be  prejudiced  thereby,  and  could  not  com- 
plain. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  com- 
plained of,  and  it  must  be  affirmed. 


KINZIE  et  al.  t.  RIELY'S  BX'R. 

(Snpreme  Court  of  Appeals  of  Virginia.     Dec. 

4.  1902.) 

VENDOR  AND  PURCHASER— ACTION  FOR  PRICB 
— SKALED  INSTRUMENTS  —  PRINCIPAL  AND 
SURBTY  —  WARRANTY  OF  TITLE  —  BREACH- 
SET-OFF  —  COUNTERCLAIM  —  RECOUPMENT- 
RIGHTS  OF  SURETIES— ABATEMENT  AND  RE- 
VIVAL—CONTINUANCE. 

1.  Code,  {  3303,  declares  that  a  defeudant 
who  files  a  plea  or  accouut  of  set-oS  shall  be 
deemed  to  have  brought  an  action  against  the 
plaintiff,  and  that  the  plaintiff  shall  not,  after 
snob  plea  or  account  is  filed,  dismiss  his  cause 
without  defendant's  consent.  Seld,  that  the 
filing  of  a  plea  of  set-off  under  such  section 
did  not  make  the  party  filins  the  plea  the 
plaintiff,  and  the  oriffiual  plaintiff  the  defend- 
ant, so  as  to  deprive  the  original  plaintiff's 
personal  representatives  on  his  death  pendente 
lite  from  reviving  the  action  by  motion,  as  au- 
thorized by  Code,  S  3308. 

2.  Code,  {  3299,  provides  that  in  any  action 
ou  contract  the  defendant  may  file  a  plea,  if 
tbe  contract  be  by  deed,  alleginj?  any  matter 
arising  after  execution  which  would  entitle  him 
to  relief  in  eijuity:  also  alleging  the  amount 
to  which  he  is  entitled  hy  reason  of  the  mat- 
ters contiiined  in  the  pleii.  Held  to  authorize 
a  gruiUL'e  to  file  a  plea  in  an  action  to  recoTer 


of  the  contract. 

3.  Code,  i  3298,  providing  that,  though  the 
plaintiff's  claim  be  joint  against  several  per- 
sons, a  debt  due  to  only  a  part  of  the  defend- 
ants may  be  set  off  against  plaintiff's  demand 
if  the  p«'Sons  against  whom  such  claim  exists 
stand  in  the  relation  of  principal  and  surety, 
and  the  person  entitled  to  the  set-off  is  princi- 
pal, applies  only  where  the  set-off  is  a  liquidat- 
ed demand,  and  does  not  authorize  sureties  tn 
set-off  a  claim  of  their  principal  for  breach  of 
warranty  in  au  action  for  the  price  of  the  land 
sold. 

4.  Where  plaintiff  sued  to  recover  on  a  seal- 
ed instrument  the  price  of  laud  sold,  the  obli- 

Sorg  were  not  entitled  to  set  off  unliquidated 
amages  for  breach  of  warranty  as  a  common- 
law  counterclaim  in  the  nature  of  recoupment. 

5.  Code,  i  3299,  providing  that  in  an  actiou 
on  contract  the  defendant  may  file  a  plea  of 
set-off  to  recover  damages  at  law  from  the 
plaintiff  against  tbe  obligation  of  the  contract 
sued  on,  did  not  authorize  sureties  jointly  sued 
with  the  principal  on  a  bond  for  the  purchase 
price  of  land  to  plead  as  a  set-off  damages  suf- 
fered by  the  principal  by  reason  of  plaintiff's 
breach  of  warranty  of  title,  the  sureties  having 
no  interest  in  such  cause  of  action. 

6.  Where  a  case  was  continued  at  a  former 
term  on  a  plea  of  payment,  which  was  the  only 
plea  when  the  motion  to  continae  was  made, 
and  defendants  bad  no  evidence  to  introduce 
on  such  plea,  and  there  was  no  ground  for  a 
further  continuance  to  enable  defendants  to  file 
further  pleas,  the  court's  refusal  to  farther  con- 
tinue tbe  cause  was  proper. 

Error  to  circuit  court,  Botetourt  county. 

Action  by  George  Ridy,  revived  In  the 
name  of  his  executor,  against  Henry  Garst. 
Jr.,  and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  Jo8e{>h  C.  ICinzie  and 
John  H.  Garst,  Jr.,  bring  error.    Affirmed. 

■R.  0.  Steames  and  Hoge  &  Hoge,  for  plain- 
tiffs in  error.  C.  M.  Lunsford,  for  defendant 
In  error. 

BUCHANAN,  J.  George  Riely  instituted 
his  action  of  debt  upon  a  bond  for  the  pay- 
ment of  money  executed  by  Henry  Uarst. 
Jr.,  John  H.  Garst,  Jr.,  and  Joseph  0.  Kin- 
zie.  making  as  defendants  thereto  tbe  two 
last-named  obligors  and  the  personal  repre- 
sentative of  Henry  Garst,  Jr. 

By  leave  of  the  court  the  action  was  dis- 
missed as  to  the  personal  representatlTe  of 
the  deceased  obligor.  The  defendants,  the 
surviving  obligors,  filed  a  general  plea  of 
payment  and  a  special  plea  under  section  3209 
of  the  Code,  to  which  latter  plea  the  plaintiff 
filed  bis  demurrer,  and  the  cause  was  con- 
tinued. 

At  the  next  term  of  the  court  the  plaintiff 
having  in  the  meantime  departed  this  life. 
the  action  was  revived  upon  the  motion  and 
In  the  name  of  his  personal  representatives. 
At  a  subsequent  day  of  the  term  tbe  defend- 
ants moved  the  court  to  set  aside  the  order 
of  revival,  which  motion  was  overruled. 
This  action  of  the  coiurt  is  tbe  first  error  as- 
signed. 

It  is  contended  that  the  effect  of  flUng  the 
plea  of  set-off  was,  as  to  matters  contained 
in  the  plea,  to  make  tbe  original  defendants 
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plaintiffs  and  the  original  plaintiff  a  defend- 
ant under  the  provislona  of  section  iiSua  of 
the  Code,  and  that,  being  such  defendant  at 
the  time  of  his  death,  the  action  could  not  be 
revived  by  motion  in  the  name  of  his  person- 
al representatlTeB,  under  the  proviaiong  of 
section  S308  of  the  Code. 

Whilst  section  3303  of  the  Code  provides 
that  a  defendant  who  flies  a  plea  or  account 
of  set-off  under  chapter  160  of  the  Code  shall 
be  deemed  to  have  brought  an  action  against 
the  plaintiff,  and  that  the  latter  shall  not 
after  such  plea  or  account  is  filed,  dismiss  his 
case  without  the  defendant's  consent  it  does 
not  make  the  party  bringing  the  action  a  de- 
fendant, or  the  party  filing  the  plea  of  set- 
off a  plaintiff,  within  the  meaning  of  section 
3308  of  the  Code,  or  deprive  the  personal  rep- 
resentatives of  the  party  bringing  the  action 
of  the  right  to  have  it  revived  in  their  names 
by  motion. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  sustaining  the  demurrer  to 
the  special  plea  of  set-off  filed  by  the  defend- 
ants. 

It  was  averred  in  that  plea  that  the  bond 
sued  on  was  executed  by  John  H.  Garst,  as 
principal,  and  by  the  other  obligors  therein, 
as  Buretles,  for  the  purchase  price  of  a  tract 
of  land  sold  and  conveyed  to  John  H.  Garst 
by  the  plaintiff  by  a  deed  in  which  the  gran- 
tor covenanted,  among  other  things,  that  he 
had  the  right  to  convey  the  land;  that  the 
plaintiff  had  not  kept  and  performed  the  cov- 
enants in  his  deed,  in  this:  that  he  did  not 
have  title  to  or  the  right  to  convey,  but  on 
the  contrary,  the  devisees  of  Dr.  John  H. 
GrlflSn,  deceased,  bad  at  the  date  of  the  con- 
veyance, and  still  have,  the  lawful  title  to 
a  one-half  Interest  In  all  the  stone,  coal 
njlnes,  and  mineral  springs  In  and  npon  the 
land;  that  there  are  valuable  deposits  of 
stone  and  coal  and  valuable  mines  and  min- 
eral springs  upon  the  land;  and  that  by  rea- 
son of  the  premises  the  said  John  H.  Garst 
bad  sustained  great  loss  and  damage,  amount- 
ing to  the  sum  of  ^00,  which  was  still  due 
and  owing  to  the  said  John  H.  Garst  and 
which  he  was  willing  to  allow  and  asked  to 
have  set  off  against  the  plaintiff's  demand. 

One  of  the  objections  made  to  the  plea  was 
that  it  undertook  to  set  up  a  breach  of  war- 
ranty of  title  to  real  estate,  and  that  this  can- 
not be  done  as  a  set-off  in  a  court  of  law. 

The  people  of  this  commonwealth  at  a  very 
early  day  showed  their  disapproval  of  that  rule 
of  the  common  law  which  did  not  allow  cross- 
demands  to  be  settled  in  the  same  action,  and 
as  early  as  1644  or  1645— some  years,  it  seems, 
before  either  England  or  any  of  her  other 
colonies  had  enacted  any  statute  upon  the 
sobject— the  legislature  of  the  colony  of  Vir- 
ginia passed  an  act  modifying  the  common- 
law  rule,  and  authorizing  pleas  of  set-off  In 
certain  cases.  1  Hen.  St  pp.  286,  314;  S 
Rob.  Prac.  858;  Rawle,  Gov.  Tit  (5th  Ed.) 
i  324.  That  statute  has  been  amended  from 
time  to  time  until  we  now  have  the  very 


comprehensive  provisions  contained  In  chap- 
ter 160  of  the  Code. 

In  the  case  of  Watklns  v.  Hopkins'  Ex'r, 
13  Grat.  743,  747,  some  doubt  was  expressed 
in  the  opinion  of  the  court  as  to  whether  sec- 
tion 5,  c.  172,  Code  1849,  extended  to  a  case 
of  breach  of  warranty  of  the  title  to  real  es- 
tate; but  that  section,  as  amended  by  the  act 
of  March  22,  1873  (Acts  1872-73,  p.  196),  and 
found  in  section  3299  of  the  present  Code,  is 
clearly  sufficiently  broad  to  authorize  the 
grantee  to  file  a  special  plea  for  breach  of 
warranty  or  covenant  for  title  In  an  action 
brought  by  the  grantor  to  recover  the  pur- 
chase price  of  the  land  conveyed,  unless  the 
defense  set  up  would  require  the  contract  to 
be  rescinded,  and  the  grantor  to  be  reinvested 
with  the  title  conveyed.  See  4  Minor,  Inst 
(3d  Ed.)  795,  790;  Sheffey's  Ex'r  v.  Gardiner, 
79  Va.  313;  Grayson  v.  Buchahan,  8S  Va. 
251,  13  8.  B.  457;  Watklns  v.  Improvement 
Co.,  92  Va.  1,  9,  22  B.  E.  554;  Mangus  v.  Mc- 
Clelland, 93  Va.  786,  780,  22  S.  E.  364. 

The  special  plea  of  set-off  having  been  held 
insufficient  on  demurrer,  the  case  was  sub- 
mitted to  the  court  for  decision,  and  a  Judg- 
ment was  rendered  in  favor  of  the  plaintiffs. 
From  that  Judgment  the  defendant  Kinzle, 
the  surety  on  the  bond,  obtained  this  writ  of 
error. 

The  principal  In  the  bond  Is  not  a  party  to 
the  writ  and  is  not  complaining  of  the  ruling 
of  the  court  rejecting  the  special  plea. 

Can  the  surety  (the  plaintiff  in  error)  raise 
the  question  as  to  the  propriety  of  the  trial 
court's  action  in  rejecting  the  special  plea  of 
set-off? 

The  principal,  by  failing  or  refusing  to  be- 
come a  party  to  the  writ  of  error,  cannot  of 
course,  deprive  his  surety  of  the  right  to  have 
the  action  of  the  trial  court  reversed  for  im- 
properly rejecting  any  plea  which  the  surety 
had  the  right  to  file;  but  it  is  equally  true, 
we  apprehend,  that  a  surety  cannot  complain 
of  the  rejection  of  a  plea  which  his  principal 
alone  had  the  right  to  file,  and  who  had  the 
right  to  file  it  or  not  as  he  saw  proper,  al- 
though the  defense  set  up  by  It  would  re- 
dound. If  successfully  made,  to  the  benefit 
of  the  surety. 

Section  3208  of  the  Code  provides  that  al- 
though the  plalutlfrs  claim  be  Jointly  against 
several  persons,  a  debt  due  to  only  a  part  of 
the  defendants  may  be  set  off  against  the 
plaintiff's  demand,  if  it  appear  that  the  per- 
sons against  whom  such  claim  is  made  stand 
in  the  relation  of  principal  and  surety  and 
the  person  entitled  to  the  set-off  Is  principal. 
The  provisions  of  that  section  apply  only 
where  the  set-off  is  a  debt  or  liquidated  de- 
mand. 4  Minor,  Inst  (3d  Ed.)  787;  5  Rob. 
Prac.  964;  Webster  v.  Couch,  6  Rand.  519; 
Christian  v.  Miller,  3  I>elgh,  7&  23  Am.  Dec. 
251;  Harrison  v.  Wortham,  8  Leigh.  296. 

The  damages  claimed  In  this  case  could 
not  be  relied  on  as  a  set-off  under  that  sec- 
tion of  the  (3ode,  because  they  are  unliqui- 
dated. Neither  could  they  be  relied  on  aa  a 
Digitized  by  VjOOQIC 


under  seal.     Association  v.  Hockey,  93  Va. 

678,  6S5,  25  S.  E.  1009,  and  authorities  cited. 

The  claim  was  asserted,  and  could  only 

be  asserted,  under  the  provisions  of  section 

3299  of  the  Code,  and  In  the  manner  pre- 
scribed by  that  section.  The  only  party  by 
that  section  authorized  to  file  the  special  plea 
In  question  is  a  defendant  who  is  entitled 
to  recover  damages  at  law  from  the  plain- 
tiff, or  the  person  under  whom  the  principal 
claims,  or  to  relief  In  equity  against  the 
obligation  of  the  contract  sued  on.  This  Is 
clear,  not  only  from  the  language  of  that 
section,  but  from  the  provisions  of  sections 

3300  and  3301;  especially  the  provisions  of 
the  latter  section.  By  the  first  subdivision 
of  that  section  it  is  provided  that,  if  the 
plaintiff  be  a  person  with  whom  the  con- 
tract sued  on  was  originally  made,  or  th« 
personal  representative  of  such  person  In  the 
trial  of  tlie  case,  the  Jury  shall  ascertain  the 
amount  to  which  the  defendant  Is  entitled, 
and  apply  it  as  a  set-off  against  the  plain- 
tiff's demand;  and,  If  the  said  amount  be 
more  than  the  plaintiff  is  entiUed  to,  shall 
ascertain  the  excess,  and  fix  the  time  from 
which  Interest  is  to  be  computed  on  the  same 
or  any  part  thereof;  and  judgment  in  such 
case  shall  be  for  the  defendant  against  the 
plaintiff  for  said  excess  and  'nterest. 

By  the  second  subdivision  of  the  section 
it  is  provided  that,  if  the  plaintiff  claim  as 
ftSRignee  or  transferee  under  a  person  with 
whom  the  contract  sued  on  was  originally 
made,  and  the  defendants  claim  exceeds  tbe 
plaintiff's  demand,  the  defendant  may  waive 
the  benefit  of  his  claim  to  any  excess  beyond 
the  plaintiff's  claim;  or,  instead  of  such 
waiver,  it  Is  provided  by  the  third  subdi- 
vision of  the  section  that  the  defendant  may, 
by  rule  issued  by  the  court,  or,  on  his  ap- 
plication. Issued  by  the  clerk  In  vacation,  or 
by  reasonable  notice  in  writing,  such  rule 
or  notice  substantially  stating  the  defend- 
ant's claim,  make  the  person  under  whom 
the  plaintiff  claims  a  party  to  the  suit;  and 
on  the  trial  of  the  case  the  Jury  shall  ascer- 
tain and  apply,  as  provided  in  the  first  sub- 
division of  the  section,  the  amount  and  In- 
terest to  which  the  defendant  is  entitied,  and 
for  any  excess  beyond  the  plaintiff's  demand 
for  which  such  person  under  whom  the  plain- 
tiff claims  Is  liable,  with  such  Interest  as  the 
Jury  allows.  Judgment  shall  be  rendered  for 
the  defendant  against  such  person. 

It  is  manifest  that  a  surety  on  a  bond  for 
the  purchase  price  of  land,  who  Is  no  patty 
to  the  deed  by  which  the  land  was  sold 
and  conveyed,  has  no  claim  for  damages 
against  the  grantor  in  the  deed  for  breach 
of  his  covenants  for  title.  Having  no  inter- 
est in  the  damages,  he  cannot  set  them  up 
against  the  plalntlfTs  demand,  even  to  the 
extent  of  what  his  principal  owes  the  plain- 
tiff; for.  If  he  could,  then  by  the  terms  of 
the  statute,  If  the  damages  due  his  principal 


plaintiff,  or  the  party  through  whom  he 
claims,  as  is  provided  by  the  first  and  third 
subdivisions  of  section  3304;  or  be  could, 
under  the  second  subdivision  of  the  section, 
waive  the  benefit  of  his  principal's  claim 
as  to  excess  of  the  plaintiff's  demand.  Even 
if  the  statute  were  ambiguous,— as  It  is  not,— 
the  court  would  not  put  such  a  construction 
upon  it  as  wonid  lead  to  the  absurdity  and 
Injustice  of  enabling  a  surety  to  file  a  special 
plea  by  which  he  could  recover  Judgment 
upon  a  claim  for  damages  for  which  be  had 
no  cause  of  action,  or  on  the  trial  of  which 
he  could  waive  rights  In  which  be  bad  no 
Interest. 

The  principal  obligor  alone  had  the  right 
to  file  the  special  plea  which  was  rejected 
by  the  court  He  was  not  compelled  to  avail 
himself  of  the  privilege  conferred  by  the 
statute,  but  could  bring  his  Independent  ac- 
tion upon  his  cross-demand.  4  Minor,  Inst 
(3d  Ed.)  787;  6  Rob.  Prac.  900.  Having  the 
right  to  assert  his  demand  for  damages  by 
special  plea  in  this  case  or  by  an  original 
action,  he  could,'  when  his  special  plea  was 
rejected,  abide  the  action  of  the  court,  or 
have  it  reversed  upon  writ  of  error.  The 
effect  of  his  failure  or  refusal  to  unite  in  the 
writ  of  error  was  to  elect  not  to  set  up 
his  claim  for  damages  in  this  case.  The 
principal  cannot  be  deprived  of  this  right  of 
election  by  the  surety,  or  be  compelled  to 
litigate  in  this  cause  a  claim  which  he  may 
prefer  to  assert  by  an  Independent  action. 

It  was  said  in  La  Farge  v.  Halsey.  1 
Bosw.  171,— where  sureties  on  a  lease  claim- 
ed the  benefit  of,  and  sought  to  set  off  In 
a  suit  against  them  for  rent  due,  a  claim 
of  the  lessee  against  the  lessor  for  damages, 
—that:  "If,  by  reason  of  any  fact  stated  as 
part  of  this  defense,  Laura  Keene  [the  prin- 
cipal In  the  lease]  might  hare  set  up  a  coun- 
terclaim or  recoupment  these  defendants  can- 
not She  assigned  no  such  claim  to  tbem, 
and  without  that  they  have  no  right  to  use 
what  is  in  her  a  distinct  cause  of  action,  nor 
to  any  part  of  it  toe  their  ben^t.  If  they 
are  compelled  to  pay  the  rent  they  must 
seek  reimbursement  from  her,  and  she  will 
have  her  recourse  to  the  plaintiff  for  any 
damages  she  has  sustained." 

Waterman  on  Set-Off  says:  "An  accom- 
modation iudorser  of  the  note  of  a  vendee  of 
goods  cannot,  when  sued  on  his  indorsement 
set  up  damages  resulting  to  the  vendee  by 
a  breach  of  warranty  of  the  goods  scdd,  un- 
less, perhaps,  in  case  of  the  insolvency  of 
the  vendee,  or  upon  some  other  equltabh 
ground,  be  be  permitted  to  do  so.  If  the 
vendee  set  up  the  claim  against  the  note,  be 
might  recover  the  whole  damages  sustain- 
ed by  him.  The  Indorscr  would  have  no  con- 
trol of  that  right  of  action.  The  vendee 
might  enforce,  assign,  or  release  it  He 
might  not  choose  to  permit  the  Indorser  to 
have  the  benefit  of  It.    The  Indorser  could 


ment  of  tbe  plalntUTa  claim.  He  would  not 
be  at  liberty  to  so  limit  tbe  rights  of  tbe 
▼endee,  and  possibly  preclude  his  obtaining 
full  compensation  for  bis  damages;  for  tbe 
plaintiff  could  not  be  required  to  litigate  tbe 
matter  twice.  These  considerations  show 
that  an  indorser,  in  virtue  of  his  relation  to 
tbe  parties  as  surety  for  the  maker,  cannot 
protect  himself  by  such  set-off."  This  state- 
ment of  tlie  law  is  sustained  by  the  case  of 
Gillespie  V.  Torrance,  25  N.  X.  306,  82  Am. 
Dec;  855. 

This  must  be  SO,  otherwise  tbe  principal 
would  be  deprired  of  bis  election,  and  be 
compelled  to  assert  bis  demand  by  way  of 
set-off  when  he  might  prefer,  and  It  would 
best  subserve  his  Interest,  to  bring  bis  inde- 
pendent action  for  Its  recovery.  This  case 
is  an  excellent  Illustration  of  the  wisdom  of 
tbe  rule  which  gives  tbe  principal  the  right 
of  election.  Tbe  claim  asserted  in  tbe  re- 
jected plea  is  for  damages  resulting  from 
a  breach  of  covenant  of  the  right  to  convey. 
The  breach  occurred,  If  at  all,  according  to 
tbe  weight  of  American  authority,  as  soon  as 
the  deed  was  made;  and  the  grantee  could  at 
once  bring  his  action  without  averring  evic- 
tion or  special  damage.  Kawle,  Cov.  Tit  {( 
69,  ti2;  2  Lomax,  Dig.  side  page  266;  Dick- 
inson V.  Homes'  Adm'r,  8  Grat.  397  (Judge 
Moncure's  opinion);  Leroy  v.  Beard,  8  How. 
•i51,  465,  12  L.  Kd.  1151.  If  there  bad  been 
DO  eviction,  and  no  special  damage  had  re- 
sulted from  the  breach  of  the  covenant  when 
tbe  plea  of  set-off  was  filed,  only  nominal 
damages  could  be  allowed;  and  yet  it  Is 
well  settled  that  a  recovery  of  nominal  dam- 
ages for  tbe  breach  of  covenant  of  seisin  or 
of  tbe  right  to  convey  can  be  pleaded  in 
bar  of  any  subsequent  action  on  that  coven- 
ant (RaTrte,  Cov.  Tit.  S  178),  although  he 
may  afterwards  be  evicted  of  the  land  which 
bis  grantor  had  no  right  to  convey.  If  his 
claim  for  damages  was  set  up  by  way  of  set- 
off, ft  recovery  of  nominal  damages  would 
equally  bar  any  future  action  for  the  breach. 
By  filing  the  plea  of  set-off,  he  is  deemed  to 
have  brought  a  separate  action  upon  the  cov- 
enant, and  he  cannot  again  present  a  de- 
mand for  Its  breach.  Huff  v.  Broyles,  26 
Orat.  285,  288.  289;  4  Minor,  Inst.  798.  It 
is  a  matter  of  consequence,  therefore,  to  the 
grantee,  that  be  shall  not  be  deprived  of  bla 
right  to  assert  his  claim  for  damages  at 
such  time  as  will  best  protect  him  from 
loss  by  reason  of  the  breach  of  the  coven- 
ant 

We  are  of  opinion,  therefore,  that  the 
plaintiff  in  error,  tbe  surety  upon  the  bond 
sued  on,  ought  not  to  be  permitted  to  ques- 
tion tbe  action  of  the  trial  court  In  reject- 
ing the  plea  of  set-off,  of  which  tbe  principal 
is  not  complaining. 

Tbe  refusal  of  the  court  to  grant  a  con- 
tinuance upon  the  defendants'  motion  is  as- 
signed as  error. 


all  tbe  circumstances  of  the  case,  and,  al- 
though an  appellate  court  will  review  the 
action  of  the  trial  court,  it  will  not  reverse 
Its  judgment  upon  such  motion  unless  plain- 
ly erroneous.  Payne  t.  Zell,  08  Ya.  294,  36 
S.  B.  370. 

The  case  had  been  continued  at  a  former 
term  of  the  court  for  the  defendants.  Up- 
on the  plea  of  payment  which  was  the  only 
plea  In  tbe  case  when  the  motion  to  continue 
was  made.  It  was  conceded  that  the  defend- 
ants had  no  evidence  to  Introduce.  No  suffi- 
cient ground— Indeed,  no  legal  ground  at  all — 
was  shown  why  the  case  should  be  contin- 
ued in  order  that  the  defendants  might  have 
further  time  In  which  to  file  additional  pleas. 
The  court's  refusal  to  continue,  instead  of 
being  plainly  erroneous,  was  manifestly 
right 

We  are  of  opinion  that  there  Is  no  error 
in  the  action  of  tbe  circuit  court  of  which 
the  plaintiffs  in  errdr  can  complain,  and  that 
Its  Judgment  must  be  afllrmed. 


LISKBT  V.  PAUL. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec.  4, 
1902.) 

LIMITATION  OF  ACTIONS— PROMISE  TO  PAT- 
OBSTRUCTION  OF  PROSECUTION— PLHADINQ 
—MOTION  AND  NOTICE— TECHNICAL.  DEFECT. 

1.  Where,  in  proceedings  by  way  of  notice 
on  motion,  in  a  strictly  technical  'new,  a  plea 
of  limitations  may  not  have  gone  to  all  the  de- 
mands relied  ou  by  plaintiff,  but  the  parties 
and  court  treated  the  plea  of  limitations  as  ap- 
plicable to  all  of  tbe  claims  sued  on,  and  all 
were  in  fact  barred  by  the  statute,  and  the 
court  so  held,  its  judgment  will  not  be  revers- 
ed on  appeal,  though  it  were  technically  errone- 
ous. 

2.  Code,  i  2922,  provides  that,  when  one  in- 
debted on  contract  promises  in  writing  to  pay, 
limitations  shall  be  computed  from  such  date. 
A  debtor  claimed  that  there  were  matters  be- 
tween him  and  plaintiff  which  sliould  be  settled 
before  payment,  and  that,  if  plaintiff  would 
not  sue  until  settlement,  he  would  make  the 
settlement,  and  pay  any  sum  due.  Bald,  that 
there  was  no  promise  within  the  statute,  but 
merely  a  promise  to  pay  an  unagcertained  bal- 
ance. 

8.  The  debtor's  conduct  was  not  an  obstruc- 
tion, etc.,  within  Code,  S  2933,  providing  that, 
if  a  debtor  obstruct  the  prosecution  of  a  claim, 
tbe  time  during  the  continuance  of  such  ob- 
struction shall  not  be  computed  iu  reckoning 
limitations. 

Error  to  circuit  court  Rockingham  county. 

Action  by  Robert  Llskey  against  Abram 
Paul.  From  a  judgment  for  plaintiff,  defend* 
ant  brings  error.    Affirmed. 

T.  N.  Haas  and  Liggett  &  Lurty,  for  plain- 
tiff in  error.  J.  B.  Stephenson,  for  defend- 
ant in  error. 


BUCHANAN,  J.  The  plaintiff  in  error  gave 
notice  to  the  defendant  iu  error  that  on  a 
day  named  he  would  move  tbe  circuit  court 
of  Rockingham  county  to  render  judgment 


aeienaant  to  tne  piamtm,  ana  wnicu  were 
described  In  the  notice  &a  three  negotiable 
notee  and  one  bond.  Tbe  defendant  appear- 
ed, and  filed  the  plea  of  the  statute  of  limi- 
tation to  the  notes  sued  on,  and  a  statement 
of  set-offs  claimed  by  him.  To  the  plea  of 
the  statute  of  limitations  the  plaintiff  filed 
a  special  replication,  which  was  afterwards 
amended.  The  court  sustained  a  demurrer  to 
the  amended  replication,  and  gave  Judgment 
for  the  defendant,  with  costs.  To  this  Judg- 
ment tills  writ  of  error  was  awarded. 

The  first  assignment  of  error  Is  that  the 
"court  erred  In  entering  Judgment  upon  the 
demurrer  against  the  plaintiff  for  his  whole 
claim,  for  the  reason  that  the  statute  of  lim- 
itations was  pleaded  only  as  to  the  promis- 
sory notes,  and  no  plea  was  offered  at  all  as 
to  the  single  bill  of  $120,  upon  which  the 
court  should  have  entered  Judgment"  in  fa- 
vor of  the  plaintiff. 

It  is  clear  from  the  plea,  replication,  and 
orders  of  the  court  that  both  the  parties  and 
the  court  treated  the  plea  as  going  to  all 
the  demands  sued  on.  The  bond  mentioned 
in  the  notice,  as  well  as  the  negotiable  notes, 
were  baiTcd  by  the  statute  of  limitations. 

The  proceeding  by  way  of  motion  on  no- 
tice Is  very  informal,  and  was  intended  to 
do  away  with  the  necessity  of  formal  plead- 
ing, except  in  cases  where  provision  is  made 
by  statute  requiring  formal  pleadings,  as 
under  section  8299  of  the  Code.  In  a  case 
like  this,  where  it  Is  clear  that  the  parties 
and  court  treated  the  plea  of  the  statute  of 
limitations  as  applicable  to  all  of  the  claims 
sued  on,  and  all  were  in  fact  barred  by  the 
statute,  and  the  coiurt  so  held,  its  Judgment 
will  not  be  reversed,  though  It  were  tech- 
nically en-oneous.  It  is  error  without  preju- 
dice, and  the  effect  of  a  reveorsal  would  be  to 
send  the  case  bacli  for  a  new  trial,  in  which 
the  statute  of  limitations  to  the  bond  could 
be  formally  relied  on,  and  the  result  would 
be  the  same. 

The  second  assignment  of  error  is  to  the 
action  of  the  court  in  sustaining  the  demur- 
rer to  the  special  replication  to  the  plea  of 
the  statute  of  limitations. 

The  facts  relied  on  in  the  replication  were 
that  the  plaintiff  had  placed  the  claims  sued 
,  on  in  the  hands  of  his  attorney  for  collec- 
tion before  any  of  them  had  become  barred; 
that  his  attorney  Immediately  notified  the 
defendant  of  that  fact,  and  demanded  pay- 
ment thereof;  that  the  defendant  then  claim- 
ed that  there  were  matters  of  settlement  be- 
tween blm  and  the  plaintiff,  and  requested 
the  plaintiff's  attorney  not  to  bring  suit  upon 
the  claim,  and  promised  that  he  would  in  a 
reasonable  time  come,  and  make  the  settle- 
ment necessary  to  adjust  the  matters  be- 
tween the  plaintiff  and  the  defendant  so  as 
to  ascertain  the  balance  due,  and  that  he 
would  then  pay  the  same;  that  the  plaintiff, 
reljing  upon  the  request  and  promise  of  the 


ant  tnat  no  smt  suouia  or  wouia  be  Drought 
upon  the  claims  imtll  such  adjustment  and 
settlement  could  l>e  had  between  them;  that 
those  requests,  promises,  and  agreements 
were  repeated  from  time  to  time,  and  con- 
tinued up  to  a  few  weelcs  prior  to  tbe  Insti- 
tution of  this  proceeding;  that,  relying  apon 
such  requests,  promises,  and  the  agreement 
that  no  suit  should  be  brought,  the  plaintiff 
did  not  bring  suit  upon  the  claims;  and.  al- 
though a  reasonable  time  had  elapsed  before 
the  institution  of  this  proceeding  after  said 
requests,  promises,  and  agreements  were  last 
renewed,  yet  the  defendant  did  not  make,  or 
offer  to  make^  tbe  proposed  settlements  and 
adjustment,  and  the  plaintiff  was,  by  reason 
of  the  promises,  obstructed  in  the  prosecution 
of  tbe  said  claims  by  suit  until  within  one 
month  prior  to  the  institution  of  thla  pro- 
ceeding. 

Tbe  facts  averred  in  the  replication  are  in- 
sufllclent  to  avoid  the  bar  of  the  statute  of 
limitations.  They  do  not  amount  to  a  fraud, 
even  if  fraud  could  be  relied  on  (and  it  is  said 
it  cannot)  in  a  court  of  law  to  repel  the  bar 
of  the  statute  of  limitations.  4  Minor,  Inst. 
(3d  Ed.)  623,  and  cases  cited. 

Conceding  that  the  promise  or  agreement 
set  up  in  the  plea  were  evidenced  by  a  writ- 
ing, as  required  by  section  2922  of  the  Code, 
It  would  not  be  sniflclent  to  take  the  demands 
sued  on  out  of  the  operation  of  the  statute  of 
limitations.  The  defendant  did  not  agree 
to  pay  tbe  plaintiff's  demands.  He  claimed 
that  there  were  matters  of  settlement  be- 
tween the  plaintiff  and  himself  which  sfiould 
be  settled  before  payment  could  be  made, 
and  that,  if  the  plaintiff  would  not  bring 
suit  until  such  settlement  could  be  made,  he 
would  come,  and  make  the  settlement  with- 
in a  reasonable  time,  and  pay  the  balance 
ascertained  to  be  due.  This  was  at  most  only 
a  promise  to  pay  an  unascertained  balance, 
and  is  not  sufficient  under  our  decisions. 

In  Sutton  T.  Burross,  9  Leigh,  381,  33  Am. 
Dec.  246,  tbe  facts  relied  on  to  take  the  case 
out  of  the  operation  of  the  statute  were  as 
follows,  as  stated  by  Judge  Cabell  In  his 
opinion: 

The  original  Justice  of  the  plaintiff's  de- 
mand was  admitted,  but  the  defendant  In- 
sisted that  be  had  offsets  against  It,  the  na- 
ture and  amount  of  which  he  did  not  specify. 
He  said,  however,  he  would  settle  fairly, 
and  would  not  plead  the  statute  of  limita- 
tions. "The  utmost,"  said  the  Judge,  "that 
even  a  Jury  could  infer  from  all  this  Is  a 
promise  to  pay  an  unascertained  balance. 
The  balance  might  be  one  cent  only,  or  it 
might  be  within  one  cent  of  the  original 
amount  of  the  plaintiff's  demand.  What  it 
really  was  depended  on  testimony  aliunde. 
This  promise,  then,. certainly  left  the  defend- 
ant exposed  to  all  the  inconveniences  arlsius 
from  the  loss  of  testimony  in  relation  to  hif 
offsets,  and  we  canuot,  therefore,  give  eCet.'. 


(A         V.\/UA0^«f 


ise  relied  upon  was  a  promise  to  pay  a  part 
only  of  the  demand,  and  yet  the  Jury  have 
giyen  the  whole."  See  Aylett's  Bx'r  v.  Rob- 
inson, 9  Leigh,  46,  47-52;  Bell  v.  Crawford, 
8  Grat.  110;   4  Minor,  Inst.  (3d  Ed.)  616. 

Neither  are  the  facts  alleged  in  the  replica- 
tion sufficient  to  repel  the  bar  of  the  statute 
under  section  2933  of  the  Code,  which  pro- 
Tides  that  where  any  such  right  as  is  men- 
tioned In  chapter  139  of  the  Code  (limitation 
of  suits)  "shall  accrue  against  any  person 
who  had  before  resided  in  this  state,  if  such 
person  shall,  by  departing  without  the  same, 
or  by  absconding  or  concealing  himself,  or 
by  any  other  Indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right,  the  time 
that  such  obstruction  may  hare  continued 
shall  not  be  computed  as  any  part  of  the 
time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted." 

It  is  not  averred  that  the  defendant  de- 
parted from  the  state,  or  absconded,  or  con- 
cealed himself,  or  by  any  Indirect  ways  or 
means  obstructed  the  plaintiff  in  the  pros- 
ecution of  bis  right.  It  is  an  everyday  oc- 
currence for  a  creditor  to  give  his  debtor 
further  time  upon  his  request  and  promise 
that  he  will  pay  the  demand,  or  come  to  a 
settlement  and  pay  the  balance  due.  Such 
agreements  cannot  be  said  In  any  proper 
sense  to  be  ari  obstruction  of  the  plaintiff's 
right  within  the  meaning  of  section  2933  of 
the  Code. 

Section  2922  of  the  Code  provides  within 
what  period  demands  like  those  sued  on  must 
be  brought.  If  they  are  not  brought  within 
that  period.  It  would  be  frittering  away  the 
statute  to  allow  the  action  to  be  brought 
after  the  time  prescribed,  unless  the  plaintiff 
can  show  that  his  case  Is  one  which  the 
legislature  has  declared  shall  be  excepted. 
Troup  V.  Smith's  Ex'rs,  20  Johns.  33;  Mor- 
ris V.  Lyon,  84  Va.  331,  333,  4  S.  B.  734; 
4  Minor,  Inst  615;  Angel,  Lim.  {  485,  etc. 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment  complained  of  to  the  prej- 
udice of  the  plaintiff,  and  that  it  should  be 
aflSrmed. 


BOUSH  V.  FIDELITY  &  DEPOSIT  00.  OF 
MARYLAND. 

(Supreme  Conrt  of  Appeals  of  Virgtuia.     Dec. 
4,  1902.) 

MALICIOUS  PROSECUTION— PROBABLE  CAUSE- 
INSTRUCTIONS— lONORINO  EVIDENCE 
—BURDEN  OF  PROOF. 

1.  In  an  action  for  maliciona  prosecution,  the 
question  whether  certain  facts,  if  proven,  con- 
stitate  probable  cause.  Is  a  qnestion  of  law, 
but  the  question  whether  the  evidence  proves 
those  facts  is  for  the  jury. 

2.  In  an  action  for  malicious  prosecution  for 
embezzlement,   the   jury  were   Instructed   that 

f  1.  Bm  Malicious  Prosecution,  vol.  S3,  Cent  Die. 
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snowing  embezzement  by  tue  plaintiii,  then  it 
acted  with  probable  cause,  and  was  not  lia- 
ble. There  was  other  evidence,  ignored  iu  the 
instruction,  tending  to  show  that  tlie  company 
caused  plaintiff's  arrest  after  notice  of  an 
agreement  between  the  plaintiff  and  his  em- 
ployer whereby,  as  to  the  sums  alleged  to  have 
been  embezzled,  the  plaintiff  had  90  days  to 
pa}[  the  sum  alleged  to  have  been  embezzled, 
which  time  had  not  expired  at  the  time  of  the 
arrest.  He/tf,  that  the  instruction  was  errone- 
ous, as  taking  material  evidence  from  the  jury. 
3.  In  an  action  for  malicious  prosecution  the 
bnrden  of  proving  absence  of  protmble  cause 
for  the  prosecution  is  on  plaintiff. 

Error  to  chancery  court  of  Norfolk. 

Action  by  James  T.  Bousb  against  the  Fi- 
delity &  Deposit  Company  of  Maryland. 
Judgment  in  favor  of  defendant,  and  plaintiff 
brings  error.     Reversed. 

D.  Tucker  Brooke,  for  plaintiff  in  error. 
Waike  &  Old,  for  defendant  In  error. 

WHITTLE,  J.  This  action  was  brought 
by  the  plaintiff  in  error  against  the  defend- 
ant in  error  to  recover  damages  for  an  alleged 
malicious  prosecution,  charging  the  plaintiff, 
as  agent,  at  Norfolk,  Va.,  of  the  Fidelity  & 
Casualty  Insurance  Company  of  New  York, 
with  the  embezzlement  of  certain  moneys,  the 
property  of  his  principal. 

There  was  a  verdict  for  the  defendant, 
which  the  plaintiff  moved  the  conrt  to  set 
aside  upon  the  ground  that  It  was  contrary  to 
the  law  and  evidence,  and  also  for  misdirec- 
tion of  the  jury  by  the  court 

Both  motions  were  overruled,  and  the  plain- 
tiff excepted. 

The  view  taken  by  this  court  of  the  ques- 
tions Involved  renders  it  necessary  to  con- 
sider only  the  last  assignment  of  error. 

At  the  trial,  after  a  number  of  instructions 
had  been  given  to  which  no  exception  was 
taken,  the  conrt,  on  motion  of  the  defendant, 
and  over  the  objection  of  the  plaintiff,  in- 
structed the  jury  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  Fidelity 
&  Deposit  (Company  (the  defendant)  was  noti- 
fied In  writing  by  the  Fidelity  &  Casualty 
Company  on  April  21,  1898,  that  the  plaintiff, 
under  bond  No.  28,701,  was  short  in  his  ac- 
counts to  that  company,  and  that  it  would 
send  to  the  Fidelity  &  Deposit  Company  a 
detailed  statement  as  soon  as  possible,  and 
that  the  bond  No.  28,701  was  the  bond  on 
which  the  Fidelity  &  Deposit  Company  was 
surety  for  the  plaintiff,  and  that  on  April  28. 
1898,  the  Fidelity  &  Casualty  Company  did 
send  a  detailed  or  itemized  statement  of  its 
claim,  showing  the  date  and  number  of  each 
policy,  the  name  of  the  assured,  and  the  pre- 
mium misappropriated,  or  alle^  to  be  mis- 
appropriated, making  a  total  shortage,  ut  a 
total  shortage  as  alleged,  of  $1,474.12,  ari 
that  the  Fidelity  and  Deposit  Company  ot 
April  29,  1898,  replied  as  follows: 

"  "We  are  In  receipt  of  your  letter  of  April 
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under  our  form  D,  28,701. 

'"We  return  this  statement  here'wlth,  and 
wonld  aak  yon.  In  accordance  with  the  terms 
of  our  said  bond,  to  have  the  proper  officer  of 
your  company  make  affidavit  to  the  statement 
In  the  following  manner,  viz.:  That  the  an- 
nexed  statement  Is  true  and  correct  In  every 
respect,  and  that  the  moneys  represented  by 
the  several  Items  were  collected  from  the 
respective  persons  upon  the  respective  dates, 
and  were  misappropriated  by  the  said  Boush 
to  his  own  use,  and  not  paid  over  or  accounted 
for  by  him.  notwithstanding  due  and  legal 
demand  had  been  made  upon  him  by  the  said 
Fidelity  and  Casualty  Co.'s  authorized  officer. 

"  'As  soon  as  the  affidavit  is  completed,— 
please  return  the  statement,  with  the  affida- 
vit attached,  to  this  office,  and  we  will  take 
up  same,  through  the  proper  channel,  for  in- 
vestigation.' 

"And  that  on  May  8,  1898,  the  Fidelity  & 
Casualty  Company  replied  to  the  Fidelity  & 
Deposit  Company,  returning  the  itemized 
statement,  verified  by  one  of  the  officers  of 
said  company,  in  accordance  with  the  request 
of  the  Fidelity  &  Deposit  Company,  and  that 
upon  further  inquiry  or  investigation  made 
by  the  said  Fidelity  &  Deposit  Company  the 
said  amount  of  $1,474.12  for  premiums  col- 
lected by  the  plaintiff  for  January,  February, 
and  March,  1898,  was  confirmed,  and  that  at 
the  time  of  the  prosecution  the  time  which 
had  been  allowed  by  the  Fidelity  &  Casualty 
Company  to  the  said  plaintiff  on  the  payment 
of  the  premiums  collected  by  him  had  ex- 
pired, as  to  an  amount  of  the  said  sum  of 
11,474.12  as  great  or  greater  than  the  amount 
of  $384.34  charged  in  the  warrant,  and  upon 
which  the  prosecution  was  based, — then  the 
said  Fidelity  &  Deposit  Company  had  prob- 
able cause  for  believing  the  plaintiff  guilty  of 
the  charge  made  against  him  in  the  prosecu- 
tion, and  is  not  liable  to  the  said  plaintiff  In 
this  action." 

Whereupon  "counsel  for  plaintiff  asked  the 
court  whether.  In  view  of  the  grunting  of  said 
Instruction,  counsel  for  the  plaintiff  might 
argue  to  the  Jury  any  other  facts  not  recited 
In  the  said  Instruction  as  to  which  there 
was  testimony  befwe  the  jury  as  showing 
want  of  probable  cause,  and  especially 
whether  he  might  argue  to  the  Jury  to 
show  want  of  probable  cause  for  said  prose- 
cntion;  the  testimony  tending  to  show  that 
a  credit  had  been  given  by  the  Fidelity  & 
.  Casualty  Company  of  New  Ywk  to  the  plain- 
tiff of  90  days  upon  premiums  he  might  col- 
lect for  the  said  company,  and  that  when  the 
warrant  for  the  arrest  of  the  said  Jas.  T, 
Boush  upon  the  charge  of  embeiszlement  In 
the  declaration  mentioned  was  about  to  be 
issued  by  the  police  Justice  at  the  instance 
and  upon  the  Information  of  the  said  de- 
fendant by  W.  B.  Lyons,  its  agent,  a  ques- 
tion of  H  90-day  credit  arose,  and  the  said 


plied  that  the  meaning  of  the  Instmction 
aforesaid  was  that  the  facts  therein  recit- 
ed, if  they  were  troe,  constituted  probable 
cause  on  the  part  of  the  defendant  for  In- 
stituting the  said  prosecution,  irrespective  of 
the  existence,  if  they  did  exist  of  the  facts 
alluded  to  by  counsel  for  the  plaintiff  In 
formulating  his  said  question  to  the  court, 
and  that  the  said  counsel  could  not  argue 
to  the  Jury  that  the  existence  of  those  facts 
constituted  want  of  probable  cause  foe  the 
prosecution,  if  the  facts  stated  in  the  said 
instruction  were  proved." 

The  question  of  probable  cause  embraces  a 
mixed  proposition  of  law  and  fact.  Whether 
the  evidence  relied  on,  if  true,  establishes 
facts  which  amount  to  probable  cause,  is  a 
question  of  law  for  the  court;  but  whether 
such  evidence  Is  true  Is  a  question  of  fact, 
for  the  Jury.  It  is  permissible,  therefore, 
for  a  court  to  Instruct  the  Jury  that  certain 
facts  and  circumstances,  if  they  exist,  are 
sufficient  to  constitute  probable  cause.  But 
it  Is  not  permissible  for  a  court  to  submit 
the  question  of  the  existence  or  nonexist- 
ence of  such  facts  and  circumstances  to  the 
Jury,  either  upon  a  partial  enumeration  of 
them,  or  upon  a  part  only  of  the  evidence 
relevant  to  that  issue. 

To  Illustrate,  an  instruction  which  telte 
the  Jury  that  certain  evidence '  adduced  by 
the  defendant,  if  tme,  establishes  facts  and 
circumstances  which  amount  to  probable 
cause,  omitting  other  material  elements  en- 
tering into  that  question,  and  ignoring  the 
countervailing  evidence  of  the  plaintiff  rele- 
vant to  that  issue,  Is  erroneous.  The  propo- 
sition Is  obvious,  and  does  not  require  elab- 
oration. Such  an  instruction  comes  within 
the  proscription  of  that  line  of  .decisions 
which  hold  that  an  instruction  must  not  call 
special  atiention  to  a  part  only  of  the  evi- 
dence, and  the  fact  which  It  tends  to  prove, 
and  disregard  other  evidence  relevant  to  the 
matter  in  issue.  Railroad  Co.  v.  Joyner'a 
Adm'r,  92  Va.  354,  28  8.  E.  773;  Hansbrough 
V.  Neal.  94  Va.  722,  27  S.  E.  693;  Montgom- 
ery's Case,  98  Va.  ^2,  37  S.  E.  1. 
'  There  was  evidence  tending  to  show  that 
the  defendant,  before  the  institution  of  the 
prosecution  against  the  plaintiff,  knew  of  the 
existence  of  a  convention  between  the  Fi- 
delity &  Casualty  Insurance  Company  of 
New  York  and  the  plaintiff  by  which  the  re- 
lations between  them,  in  respect  to  the  prem- 
iums alleged  to  have  been  embezzled,  were 
changed  from  those  of  principal  and  agent 
to  those  of  creditor  and  debtor;  and  that 
circumstance  had  an  important  bearing  upon 
the  question  of  probable  cause,  and  ought  not 
to  have  been  excluded  from  the  Instruction, 
and  (with  the  evidence  tending  to  establish 
It)  from  the  consideration  of  the  Jury. 

In  an  action  for  malicious  prosecution  the 
burden  rests  upon  the  plaintiff  to  prove  afBr- 
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matlTely  the  absence  of  probable  cause,— 
a  borden  Impossible  to  be  borne  unless  the 
court  takes  cognizance  of  platntUTs  theory 
of  that  question,  If  material,  afld  the  Jury  are 
permitted  to  consider  the  evidence  upon 
which  It  Is  based. 

The  Instruction  complained  of,  regarded,  as 
It  must  be,  In  the  light  of  the  interpretation 
and  subject  to  the  limitations  placed  upon 
It  by  the  trial  court,  violates  the  principles 
referred  to,  and  Is  therefore  erroneous. 

As  a  new  trial  has  to  be  awarded,  no  opin- 
ion is  expressed  as  to  the  weight  of  the  evi- 
dence. 

The  Judgment  complained  of  will  be  re- 
versed and  annulled,  the  verdict  of  the  jury 
set  aside  and  the  case  remanded  for  a  new 
trial  to  be  had  not  in  conflict  with  the  views 
herein  expressed. 

BUCHANAN,  J.,  absent 


CONSUMERS'  ICE  CO.  v.  JENNING& 

(Supreme  Court  of  Appeals  of  Virginia.    Dec  4, 
1902.) 

WRITTEN  CONTRACTS  —  INTERUNRATION  — 
BURDEN  OP  PROOF— PLEADINO-SURPLUSAOB 
—TRIAL— EXCLUSION  OP  ANSWERED  QUES- 
TION—DAMAGES— PROSPECTIVE    PROFITS. 

1.  Where  the  declaration  stated  that  plain- 
tiff sued  for  the  use  and  benefit  of  himself  as 
trustee,  aud  the  action  was  based  on  a  written 
rontract  between  plaintiff  and  defendant,  there 
was  no  variance  between  the  pleadings  and  the 
instrument  sued  on,  inasmuch  as  the  statemeut 
that  suit  was  for  the  benefit  of  plaintiff  as 
trustee  was  surplusage. 

2.  Testimony  that  iuterlineations  In  a  writ- 
ten contract  were  made  before  It  was  signed 
and  delivered  is  sufficient  foundation  for  the 
introdnction  of  the  writing  in  evidence. 

3.  Exceptions  to  refusal  to  allow  a  witness  to 
answer  certain  qnestious  cannot  be  considered 
where  It  does  not  appear  what  was  proposed  to 
he  shown  by  the  witness. 

4.  Where,  on  objection,  a  question  which  had 
been  answered  was  ruled  out,  but  it  did  not 
appear  from  the  bill  of  exceptions  that  the  an- 
swer was  ruled  out,  also,  the  answer  cannot  be 
considered  as  having  ^oue  to  the  jury;  the  rul- 
iuf;  out  of  the  question  carrying  the  answer 
with  it. 

5.  A  custom  of  trade  cannot  change  the  in- 
trinsic character  of  the  contract  of  parties  who 
are  ignorant  of  such  custom. 

6.  In  an  action  on  a  written  contract,  parol 
evidence  is  not  admissible  to  show  that  an 
entirely  different  contract  was  intended  by  the 
parties. 

7.  By  written  contract,  defendant  agreed  to 
furnish  plaintiff  ice,  aud  plaintiff  agreed  that 
the  ice  was  to  be  sold  from  his  ice  box,  and 
not  from  his  wagons  on  the  street.  The  word 
"his"  was  interlined.  The  court  instructed  that 
any  material  alteration  after  delivery  would 
render  the  contract  void,  unless  subsequent- 
ly ratiHed;  that,  if  the  jury  believed  that  the 
alteration  was  made  before  delivery,  they  should 
find  for  plaintiff,  but  if  after  delivery,  for  de- 
fendant. The  charge  further  stated  that,  if 
the  word  "his"  was  interlined  before  delivery, 
the  plaintiff  had  a  right,  under  the  contract, 
to  sell  ice  to  any  one.  though  he  might  expect 
the  purchasers  to  peddle  the  ice  from  their  own 
wagons.  BeU,  that  the  instructions  were  cor^ 
rect. 


8.  Defendant  agreed  to  sell  plaintiff  ice,  aud 
plaintiff  contracted  with  others  to  sell  the  Ice 
to  them  at  a  profit.  Plaintiff  sued  for  de- 
fendant's failure  to  deliver  the  ice.  The  pro- 
spective purchasers  from  plaintiff  testified  as  to 
the  amount  of  ice  tbev  could  expect,  from  their 
past  experience,  to  dispose  of.  Held,  that  the . 
plaintiS^s  loss  of  profits  was  shown  with  suf- 
nclent  certainty  to  afford  a  basis  for  damages. 

9.  In  an  action  on  a  written  contract,  where 
It  was  a  vital  question  whether  or  not  a  certain 
interlineation,  materially  altering  the  contract 
in  plaintiffs  favor,  was  made  before  or  after 
signing  and  delivery,  the  burden  of  proof  was 
on  plaintiff  to  show,  by  a  preponderance  of  the 
evidence,  that  alterations  were  made  before  the 
signing  and  delivery. 

Error  to  law  and  equity  court  of  the  city 
of  Kichmond. 

Action  by  R.  T.  Jennings  against  the  Con- 
sumers' Ice  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Henry  R.  &  Jno.  O.  Pollard,  for  plaintiff 
in  error.  A.  B.  Dickenson  and  0.  Y.  Mere- 
dith, for  defendant  in  ertor. 

HARRISON,  J.  This  suit  was  histltuted 
by  R.  T.  Jennings,  suing  for  the  benefit  and 
at  the  risk  and  cost  of  himself,  as  trustee, 
against  the  Consumers'  Ice  Company,  to  re- 
cover damages  for  a  breach  of  the  following 
contract,  dated  April  3,  1900: 

"I  hereby  agree  to  furnish  Mr.  R.  T.  Jen- 
nings what  ice  he  needs,  at  $5.00  per  ton 
of  2,000  pounds.  In  quantities  of  one  ton  or 
more,  one  year  from  the  above  date.  The 
said  ice  Is  to  be  sold  from  his  Ice  box,  and 
not  from  bis  wagons  on  the  street.  Jos.  S. 
Montgomery,  for  Consumers'  Ice  Company." 

Two  of  the  words  appearing  in  this  con- 
tract were  interlined,  viz.,  the  word  "ice," 
the  eleventh  word  In  the  contract,  and  the 
word  "his,"  immediately  preceding  the  word 
"wagons,"  in  the  last  line  of  the  contract 
The  result  of  the  trial  was  a  verdict  and 
Judgment  for  $1,500  in  favor  of  the  plaintiir, 
to  which  Judgment  a  writ  of  error  was 
awarded,  bringing  the  case,  for  review,  to 
this  court 

The  demurrer  to  the  declaration  was  prop- 
erly overruled.  The  contention  made  In  its 
support  Is  that  the  suit  should  have  been 
brought  in  the  name  of  R.  T.  Jennings  alone, 
and  not  in  his  name  for  the  benefit  of  him- 
self as  trustee;  that  R.  T.  Jennings,  trustee, 
being  the  beneficial  plaintiff,  and  the  con- 
tSict  of  which  profert  is  made  being  vrlth  R. 
T.  Jennings,  constitutes  a  fatal  variance  be- 
tween the  declaration  and  the  instrument 
sued  on. 

The  beneficial  interest  under  the  contract 
was  vested  In  R.  T.  Jennings  as  trustee,  and, 
as  such  trustee,  he  was  the  real  plaintiff  In 
the  suit.  The  contract  being  with  R.  T. 
Jennings,  In  him  was  vested  the  legal  title 
to  the  benefit  of  the  contract;  and  there- 
fore the  suit  was  properly  brought  in  his 
name,  for  the  use  of  the  beneficial  plaintiff. 

T  8.  Se«  Alteration  c<  Instrumoits,  voL  L  Cant 
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Bertlon  therein  of  the  clause  that  the  suit 
was  for  the  benefit  of  B.  T.  Jeunlags,  trus- 
tee, was  not  necessary.  It  is  no  part  of  the 
pleading,  and  therefore  cannot  be  objected 
to  as  a  variance.  Clarksons  v.  Doddridge, 
14  Grat.  42;  Faddeley's  Adm'r  v.  Williams' 
Adm'r,  96  Va.  397,  81  S.  E.  515. 

la  the  latter  case,  Judge  Buchanan  says: 
"It  Is  usual,  when  an  action  is  brought  in 
the  name  of  one  person  for  the  benefit  of 
another,  to  state  that  fact  in  the  body  of 
the  declaration,  or  to  Indorse  It  thereon,  or 
on  the  writ.  It  is  useful  and  convenient 
to  do  so,  to  give  notice  to  the  defendant  of 
the  rights  of  the  beneficial  plaintiff,  and  to 
enable  the  court  to  protect  him  by  its  orders, 
but  this  Is  not  necessary.  The  statement  is 
no  material  part  of  the  pleading.  The  cause 
of  action  Is  complete  without  it,  because  he 
Is  not  a  party  on  the  record." 

Objection  Is  further  made  to  the  action  of 
tlie  court  in  allowing  the  introduction  of  the 
paper  without  sufllcient  evidence  to  remove 
the  suspicion  attaching  to  the  interlineations 
therein. 

The  court  required  the  interlineations  to 
be  explained  by  the  plaintiff,  who  testified 
that  they  were  made  before  the  paper  was 
signed  and  delivered.  This  is  usually  re- 
garded as  sulflcient  foundaticHi  for  the  In- 
troduction of  an  Interlined  paper;  the  final 
issue,  where  the  time  of  interlineation  is  con- 
troverted, being  for  the  Jury. 

Bills  of  exception  Nos.  2  and  4,  which  are 
taken  to  the  action  of  the  coiut  In  refusing 
to  allow  the  witness  Montgomery  to  answer 
certain  questions  propounded  by  the  defend- 
ant, cannot  be  considered,  because  what  was 
proposed  to  be  shown  by  the  witness  is  not 
given,  and  therefore  tlie  court  cannot  Judge 
of  Its  materiality.  Insurance  C!o.  v.  Pollard, 
94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271, 
61  Am.  St.  Rep.  716;  Driver  v.  Hartman,  96 
Va.  518,  31  S.  E.  899. 

It  appears  from  bill  of  exceptions  No.  3 
that  the  witness  Montgomery,  introduced  on 
behalf  of  the  defendant,  was  asked  the  fol- 
lowing question:  "You  say  you  have  known 
contracts  containing  clauses  similar  to  this  one, 
— *to  sell  from  Ice  box.'  What  is  the  custom 
of  trade  as  to  their  understanding  of  that?" 
To  which  question  the  witness  answered  a% 
follows:  "It  means  that  the  purchaser  may 
sell  Ice  from  his  Ice  box  only,  and  at  retail 
only,— say,  from  two  pounds  up  to  one  hun- 
dred pounds, — and  a  man  who  runs  an  Ice 
box  is  never  8upi)osed  to  use  more  than  a  ton 
a  day."  The  court  ruled  out  the  question, 
but  the  bill  of  exception  fails  to  show  that 
the  answer  was  ruled  out,  as  well,  and  it  is 
contended  that  the  answer  must  be  consid- 
ered as  having  gone  to  the  Jury.  This  is  a 
technical  view,  and  cannot  be  sustained. 
The  question  being  ruled  out,  the  answer 
went  with  It    The  Jury  could  hardly  be  pre- 


its  presence. 

It  appears  from  the  evidence  that  during 
the  month  of  March,  1900,  the  ice  companies 
of  Richmond  entered  into  an  agreement  not 
to  sell  ice  to  persons  who  would  peddle  the 
same  on  the  streets.  This  agreement  went 
Into  efTect  for  the  first  time  on  the  1st  day 
of  April,  1900.  Prior  thereto  they  had  sold 
without  such  restriction  or  limitation.  The 
contract  sued  on  bears  date  April  3,  1900, 
leaving  but  one  intervening  day.  It  Is  not 
likely  that  In  so  short  a  time  a  custom  of 
trade  would  spring  up,  and  become  so  gen- 
eral and  well  established  as  to  have  any  le- 
gal effect  upon  the  contract  under  considera- 
tion. But  apart  from  this,  a  custom  of  trade 
cauuot' change  the  intrinsic  character  of  the 
contract  of  the  parties,  who  are  ignorant  of 
such  custom.  Ferguson  v.  Gooch,  91  Va.  1, 
26  S.  £.  397,  40  L.  R.  A.  234.  In  the  case 
cited,  it  is  said  to  be  an  elementary  proposi- 
tion that  a  custom  of  trade  may  control  the 
mode  of  performance  of  a  contract,  but  can- 
not change  its  intrinsic  character.  There  is 
no  evidence  that  the  plaintiff  knew  of  the 
custom  mentioned.  The  witness  Montgom- 
ery, who  signed  and  delivered  the  paper  on 
behalf  of  the  defendant,  does  not  in  bis  an- 
swer, say  that  there  was  such  a  custom  as 
that  suggested  by  the  question,  but  proceeds 
to  interpret  the  paper,  and  to  show  that  an 
enthrely  different  contract  was  intended  from 
that  which  was  reduced  to  writing  by  the 
parties  and  offered  in  evidence.  This  ■was 
not  permissible,  and  the  question  and  answer 
were  properly  ruled  out. 

Bill  of  exception  No.  5  is  to  the  action  of 
tlie  court  In  giving  and  refusing  certain  lu- 
stra ctions. 

Two  instructions  were  given  for  the  plain- 
tiff, marked,  respectively,  Nos.  1  and  4,  both 
of  which  were  objected  to  by  the  defendant 
No.  1  must  be  read  In  connection  with  in- 
struction "t,"  which  was  given  for  the  de- 
fendant These  two  instructions,  taken  to- 
Kether,  told  the  Jury  that  any  material  altera- 
tion in  the  terms  of  a  written  contract,  after 
it  has  once  been  made  and  delivered,  will 
render  the  contract  void  as  to  any  pfirty  who 
did  not  know  of  and  consent  to  the  altera- 
tion at  the  time  It  was  made,  unless  such 
person  has  in  some  manner  subsequently 
ratified  the  act;  that  they  must  determln«> 
from  the  evidence  whether  the  word  "his," 
interlined  in  the  contract  was  put  there  by 
J.  S.  Montgomery  before  the  plaintiff  finally 
accepted  the  contract  or  whether  such  Inter- 
lineation was  made  after  the  paper  was  sign- 
ed by  the  defendant  and  without  his  knowl- 
edge or  consent;  that  if  they  believed  that 
the  interlineation  was  made  before  the  sign- 
ing and  delivery,  they  must  find  for  the 
plaintiff,  but  if  they  believed  it  was  made 
after  the  execution  and  delivery,  they  must 
find  for  the  defendant 
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The  Jury  are  further  told  tbat,  if  they  be- 
IteTe  the  word  "his"  was  interlined  before 
the  signing  and  dellyery,  then,  und»  the 
contract,  with  the  word  "his"  as  part  there- 
of, the  plaintifC  had  the  right  to  sell  Ice  to 
any  one  he  might  desire,  although  he  might 
know  and  expect  the  purchasers  to  peddle 
the  ice  from  their  own  wagons,  and  that  the 
defendant  was  not  Justlfled,  because  the 
plnlntlft  made  such  sales.  In  refusing  to  de- 
liver under  the  contract  such  ice  as  the 
plaintiff  might  order,  and  that.  If  the  defend- 
ant did  refuse  to  deliver  any  more  ice  to  the 
plaintiff  because  he  sold  to  paeons  who 
would  peddle  the  same  from  their  wagons.  It 
was  a  breach  of  the  contract  by  the  defend- 
ant, and  they  must  find  for  the  plaintiff. 

Taking  the  language  of  the  contract,  and 
the  usual  and  ordinary  import  of  the  words 
used,  the  construction  given  by  the  lower 
c-oiu't  appears  to  be  free  from  objection,  and 
there  was  no  error  to  the  prejudice  of  the 
defendant  in  instruction  No.  1  given  for  the 
plahitiff. 

Instruction  No.  4  for  the  plaintiff,  which 
is  objected  to,  and  instructions  "b,"  "c,"  and 
"d"  offered  by  the  defendant  and  refused, 
are  all  addressed  to  the  measure  of  damages 
recoverable  in  the  event  the  jury  should 
find  for  the  plaintiff.  It  appears  from  the 
evidence  that,  after  entering  into  the  con- 
tract here  Involved,  the  plaintiff  made  con- 
tracts with  several  parties  in  the  ice  busi- 
ness to  sell  them  ice  at  a  profit  of  $1  per  ton 
on  its  cost  price,  as  fixed  by  the  contract 
Among  those  contracted  with  by  the  plain- 
tiff were  Ford,  Burley,  and  Crabbin,  each  of 
whom  agreed  to  take  ice  at  f6  per  ton.  In- 
struction No.  4  limits  the  recovery  to  the  loss 
sustained  by  the  failure  of  Jennings  to  fill 
his  contract  with  these  three  parties,  each  of 
whom  testified  to  the  amount  of  ice  which 
be  could  reasonably  expect,  from  his  past 
pxperience  In  the  Ice  business,  to  dispose  of. 
It  thus  appears  that  the  profits  were  certain, 
and  the  amount  thereof  a  matter  of  simple 
calculation. 

In  Grubb  v.  Burford,  98  Va.  55S,  37  S.  E. 
4.  It  is  said  that:  "In  ascertaining  damages 
where  there  is .  an  interference  with  or  a 
withholding  of  property,  or  a  breach  of  con- 
tract, the  gain  prevented,  if  provable,  niay  be 
recovered.  Profits  which  are  the  difference 
between  the  agreed  price  of  something  con- 
tracted for,  and  Its  ascertainable  value  or 
cost  are  recoverable."  See  Iron  Co.  v.  Tea- 
ford,  90  Va.  872,  31  S.  E.  525;  and  Trigg  v. 
Clay,  88  Va.  S30,  13  8.  K  434,  29  Am.  St 
Rep.  723. 

In  the  light  of  these  authorities,  instruc- 
tion Ho.  4  correctly  stated  the  law  applica- 
ble to  the  case;  and  instructions  "b,"  "c," 
and  "d,"  which  told  the  Jury,  in  varying 
fco'm,  tbat  the  plaintiff  could  not  recover  as 
damages  any  profits  which  he  should  have 
receive  from  his  resale  of  the  Ice  to  other 
parties,  were  properly  rejected. 
The  remaining  assignment  of  error  to  be 
42  S.E.-6e 


considered  Is  the  action  of  the  court  In  re- 
fusing Instruction  "a"  asked  for  by  the  de- 
fendant, and  modifying  Instruction  "g." 

Instruction  "a"  was  as  follows:  "The 
court  Instructs  the  Jury  that  the  alteration 
on  the  face  of  the  instrument  offered  In  evi- 
dence by  the  plaintiff  detracts  from  Its  cred- 
it and  makes  It  suspicious,  and  this  suspicion 
the  plaintiff  was  bound  to  remove  by  a  pre- 
ponderance of  evidence." 

The  modlflcation  of  instruction  "g"  was 
"that  there  Is  no  extra  burden  on  the  plain- 
tiff to  show  that  the  contract  was  not  al- 
tered by  the  insertion  of  the  words  'ice'  and 
'his,'  for  on  that  question  the  burden  of 
proof  is  eqiiaL" 

The  contract  In  question  was  executed  and 
delivered  to  the  plaintiff  on  the  3d  day  of 
April,  1900,  and  remained  In  his  possession 
until  produced  on  the  trIaL  The  interlinea- 
tion of  the  word  "ice"  does  not  appear  to 
have  been  material,  but  the  interlineation  of 
the  word  "his"  changes  the  whole  meaning 
of  the  contract  Without  the  word  "his," 
the  plaintiff  was  limited  to  selling  by  retail 
from  his  ice  box.  With  the  word  "his"  in- 
terlined, he  was  only  excluded  from  selling 
from  his  own  wagons  on  the  street,  but  his 
right  to  sell  by  wholesale  to  other  wagons, 
to  be  peddled  on  the  street  was  without  re- 
striction. It  WAS  therefore  a  vital  question 
whether  or  not  the  Interlineation  of  the  word 
"his"  was  made  before  or  after  the  contract 
was  signed  and  delivered. 

The  burden  is  always  upon  the  plaintiff 
to  make  out  bis  case,  and  to  establish  by  a 
preponderance  of  evidence  every  fact  neces- 
sary to  a  recovery  by  him.  The  case  at  bar 
forms  no  exception  to  the  general  rule.  In 
the  case  of  an  altered  paper,  if  objected  to 
on  that  ground,  it  cannot  be  introduced  at 
all  until  sufiacient  foundation  therefor  has 
been  laid  to  satisfy  the  court  as  to  the  pro- 
priety of  letting  It  go  before  the  Jury.  As 
ahready  stated,  the  Introduction  of  the  pa- 
per Is  usually  allowed  upon  the  statement  of 
the  plaintiff  that  the  Interlineation  was  made 
before  it  was  signed  and  delivered.  But  this 
action  of  the  court  in  admitting  the  paper 
does  not  affect  or  shift  the  burden  of  proof 
when  the  fact  is  controverted,  and  there  is  a 
contest  before  the  Jury.  In  such  case  the 
burden  is  upon  the  party  having  possession 
of  the  Instrument,  and  claiming  under  it  to 
satisfy  the  Jtu^r  by  a  preponderance  of  evi- 
dence that  the  alteration  was  made  under 
such  circumstances  as  not  to  affect  his  right 
to  recover.  Priest  v.  Whitacre,  78  Va.  151; 
Elgin  T.  Hall,  82  Va.  680;  Hodnett's  Adm'x 
v.  Pace's  Adm'r,  84  Va.  873,  6  S.  E.  217: 
Slater  v.  Moore,  86  Va.  26,  9  S.  K  419.  In- 
struction "a"  asked  for  by  the  defendant 
should  have  been  given,  and  it  was  error  to 
make  the  addendum  mentioned  to  Instruc- 
tion "g."  Instruction  "e"  touching  the  same 
subject,  askPd  for  by  the  defendant  was 
properly  refused. 

For  the  error  in  refusing  Instruction  "a" 
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set  aside,  and  the  cause  remanded  for  a  new 
trlaL 

BUCHANAN,  J.,  absent 


HUMPHREYS'  ADM'X  t.  VALLBT  R.  00. 

(Supreme  Court  o(  Appeals  of  VirEinia.    Dec  4, 
1902.) 

RAILROADS  —  PERSONAL    INJDRIBS  —  PROXI- 
MATB  CAUSB— EVIDENCE— SUFFICTENCT. 

1.  Where  the  verdict  of  the  jury  In  favor  of 
plaiutiff  wag  set  aside,  and  a  new  trial  erranted, 
plaintifF  tailing  a  bill  of  exceptions  to  such  ac- 
tion of  the  court,  and  on  the  second  trial  plain- 
tiff introduced  no  evidence,  and  judgment  was 
entered  against  him,  a  writ  of  error  to  the  judg- 
ment raised  only  the  question  of  the  propriety 
of  the  setting  aside  of  the  first  verdict. 

2.  Regardless  of  whether  a  trespasser  on  a 
railroad  track  has  been  ^Ilty  of  contributory 
negligence,  the  company  is  bound  to  do  all  ft 
consistently  can,  after  discovering  his  peril,  to 
avoid  injuring  him. 

3.  A  railroad  engineer  has  a  right  to  presume, 
until  the  contrary  is  indicated,  that  a  pedes- 
trian on  the  track  will  take  the  ordinary  pre- 
cautions for  his  own  safety. 

4.  Plaintiff's  intestate  negligently  attempted 
to  walk  upon  and  across  a  railroad  track,  with 
full  knowledge  that  a  train  was  approaching. 
There  was  nothing  iu  his  appearance  to  indi- 
cate to  the  engineer  that  he  would  not  take 
due  precautions  for  his  safety,  and,  as  soon  as 
the  engineer  discovered  that  he  was  likely  to  be 
in  danger  he  reversed  the  engine,  sanded  the 
track,  and  put  on  full  air.  He  testified  that 
he  could  not  do  all  these  things,  and  at  the 
same  time  sound  the  alarm  whistle,  and  that 
the  means  he  took  were  far  better  calculated  to 
save  the  deceased  than  to  have  sounded  the 
whistle,  though  on  this  point  there  was  some 
dispute.  Held,  that  there  was  nothing  in  the 
evidence  to  warrant  a  conclusion  that  the  en- 
gineer, after  discovering  the  peril  of  deceased, 
negligently  failed  to  do  all  he  could  to  avoid  the 
accident  which  followed. 

Blnor  to  circuit  court,  Augusta  county. 

Action  by  Emma  J.  Humphreys,  as  admin- 
istratrix, against  the  Valley  Railroad  Com- 
pany. Judgment  In  favor  of  defendant  and 
plaintiff  brings  error.    Affirmed. 

Curry  &  Glenn  and  A.  O.  Braxton,  for 
plaintiff  in  error.  J.,  J.  L.  &  R.  Baumgard- 
ner,  for  defendant  In  error. 

CARD  WELL,  J.  Emma  J.  Humphreys, 
administratrix,  brought  ber  action  In  the  cir- 
cuit court  of  Augusta  county  against  the 
Valley  Railroad  Company  for  the  recovery  of 
damages  by  reason  of  the  death  of  her  in- 
testate, William  A.  Humphreys,  which  she 
alleges  was  caused  by  the  negligence  of  the 
defendant  company. 

At  the  November  term,  1900,  the  case  was 
tried  by  a  jury,  which  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $4,600,  and  upon 
motion  of  the  defendant  the  verdict  was  set 
aside,  as  being  contrary  to  the  law  and  the 
evidence.  At  the  May  term,  1901,  the  case 
was  again  tried,  and,  no  evidence  being  of- 
fered by  the  plaintiff,  a  verdict  was  rendered 


the  plaintiff  took  only  one  bill  of  exceptloas, 
and  that  was  to  the  action  of  the  court  in 
setting  aside  the  verdict  and  awarding  a  new 
trial.  Therefore  the  only  question  for  onr 
conjilderatlon  now  is  the  propriety  of  the 
court's  action  In  setting  aside  the  first  ver- 
dict Marshall's  Adm'x  v.  Railroad  Co.,  99 
Va.  708,  34  S.  E.  45.5;  Chapman  v.  Invest- 
ment Co.,  96  Va.  177,  31  S.  E.  74. 

The  deceased  was  a  man  67  years  of  age, 
active,  energetic,  In  good  health,  of  ordinsry 
Intelligence,  in  possession  of  the  senses  of 
sight  and  hearing,— "a  little  deaf,  but  could 
hear  an  ordinary  conversation."  For  three 
years  prior  to  the  accident  out  of  which  this 
suit  arises,  and  which  resulted  in  injuries  to 
him  from  which  he  died  In  a  few  days,  the 
deceased  had  lived  within  about  300  yards 
of  the  place  where  the  accident  occurred.  In 
full  view  of  the  railroad  and  of  the  ma- 
roundlngs  of  the  place  of  the  accident 

The  train  which  strudc  the  deceased  was 
a  scheduled  freight  train  with  passenger 
coach  attached,  made  up  with  the  engine 
and  tender,  12  loaded  cars,  1  empty,  and  the 
passenger  coach,  and  reached  Verona  station, 
where  the  accident  occurred,  about  15  min- 
utes behind  its  scheduled  time.  On  the  aft- 
ernoon of  the  day  of  the  accident  October  IT, 
1896,  a  bright  clear  day,  the  deceased  1^ 
Staunton,  and  drove  in  an  open  one-horse 
surrey,  with  his  wife,  along  the  Valley  turn- 
pike, which  for  a  considerable  distance  south 
and  towards  Staunton  from  Vovna  station 
Is  near  to,  and  nearly  parallel  with,  tiie  Val- 
ley liailroad.  On  reaching  the  point  where 
the  road  upon  which  the  dwelling  of  the  de- 
ceased is  situated,  and  which  crosses  tbe 
railroad  at  Verona  station,  Intersects  tbe 
turnpike,  he  turned  into  the  road  leading  to 
his  dwellhig.  From  the  point  where  the 
turnpike  and  the  road  from  the  turnpike  to 
decedent's  dwelling  intersect  the  Valley  Rail- 
road Is  in  plain  view,  and  the  view  of  it  la 
unobstructed  from  every  point  on  the  road 
into  which  the  deceased  turned,  from  its  in- 
tersection with  the  turnpike  to  its  Intersec- 
tion with  the  raUroad,  except  a  partial  ob- 
Btructton  for  a  short  distance  by  a  hou$e 
standing  on  tbe  comer  at  the  Intersection, 
and  a  small  stable  near  the  railroad.  The 
deceased  drove  from  the  turnpike  across  tbe 
railroad,  stopped  just  beyond  or  east  of  tbe 
railroad  track  at  a  point  where  the  rear  aid 
of  his  surrey  was  about  19  feet  from  the 
center  of  the  railroad  track.  While  he  was 
driving  from  the  turnpike  to  the  railroad 
crossing,  WiUiam  Harris,  In  a  two-hors« 
wagon,  was  driring  the  same  road,  meeting 
him,  and  hi  plain  view  of  him,  "whipping 
his  horses  crossing  the  track."  Harris  stop- 
ped Immediately  at  the  comer  of  the  depot 
very  near  the  track  and  the  crossing,  and 
Just  as  be  "stopped  and  was  tying  his  llnea 
in  order  to  get  out  and  stand  at  his  horses' 
beads,"  the  deceased  drove  by  towards  tbe 
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railroad,  "hnirying  hts  bone  np."  At  that 
time  the  train  was  approaching  In  full  view 
of  HarrlB,  and  necessarily  so  to  the  deceased 
If  be  looked  at  all  for  an  approaching  train. 
After  stopping  on  the  east  side  of  the  rail- 
road track,  19  feet  from  it,  as  stated,  tbe 
deceased  got  out  of  his  surrey  on  the  rigbt'or 
south  side,  in  the  direction  from  which  the 
train  was  approaching,  and,  according  to 
plaintiff's  witnesses,  walked  back  to  the  rail- 
road track  at  a  point  a  few  feet  from  the 
crossing,  turned  down  the  track  toward  the 
depot,  walking  on  the  ends  of  the  ties  a  short 
distance,  and  then  stepped  oyer  inside  of 
the  track,  and,  after  taking  five  or  six  steps, 
was  struck  by  tbe  engine;  bnt,  according  to 
defendant's  witnesses,  after  getting  out  of 
'  bis  surrey  to  the  right,  facing  the  approacb- 
ing  train,  tbe  deceased  walked  diagonally  to 
the  railroad  track,  as  if  he  was  going  direct- 
ly acroM  the  track  to  the  door  of  the  store 
in  tbe  depot,  and  bad  gotten  but  one  foot  on 
the  track  when  he  was  struck  by  tbe  engine. 
Tbe  distance  from  tbe  surrey  to  where  de- 
ceased was  struck— tbe  nearest  diagonal 
route— is  about  60  feet,  and  from  tbe  cross- 
ing to  where  he  was  struck  Is  about  4S  feet 
When  be  got  upon  tbe  ends  of  tbe  ties  nearer 
the  croMlng  (If  tbe  plaintiff's  ylew  that  be 
got  on  tbe  railroad  at  that  p<rint  be  porrect), 
the  train  was  40  or  SO  yards,  only,  from  blm. 
There  were  a  number  of  persons  at  and 
around  the  depot  when  tbe  accident  occur- 
red, and  all  of  them  saw  the  approaching 
train  for  some  distance  before  it  got  near  the 
crossing,  the  track  being  straight,  and  the 
view  of  It  bdng  unobstructed  for  700  or  800 
yards.  One  or  more  of  these  persons,  seeing 
his  danger,  threw  up  their  hands,  and  yelled 
to  deceased  to  warn  him  of  the  approach  of 
the  train.  His  wife,  whom  he  bad  Just  left, 
seeing  that  he  was  continuing  on  the  rail- 
road track,  or  about  to  step  upon  It  in  front 
of  the  approaehing  train,  attempted  to  warn 
bini  of  his  peril  by  "screaming"  to  him,  but 
he  either  did  not  hear  or  see  any  of  these 
warnings,  or,  disregarding  them,  continued 
toward  the  store  door  In  tbe  depot  for  the 
purpose  of  getting  his  mall. 

With  the  exception  as  to  tbe  route  taken 
by  the  deceased  from  his  surrey  to  the  point 
at  which  he  was  struck  by  the  engine,  the 
foregoing  facts  are  not  controverted. 

Verona  station  was  not  a  regular  stopping 
point  for  the  train  in  question,  but  it  stopped 
there  only  on  signal  to  put  off  or  to  take  on 
passengers  or  freight;  and,  according  to 
the  evidence  given  by  all  of  the  defendant's 
employte  on  the  train,  tbe  whistle  was  blown 
at  tbe  whistling  post  a  few  hundred  yards 
south  of  the  station,  and  the  signal  for  stop- 
ping tlie  train  at  the  station,  given  by  the 
conductor  from  tbe  passenger  coach  through 
tbe  two  brakemen  on  the  train  and  the  fire- 
man to  the  engineman,  was  answered  by  two 
short  blasts  of  the  whistle;  and  this  is  cor- 
roborated by  other  witnesses  in  the  vicinity, 
in  full  view  of  tbe  train,  and  but  a  short 


distance  away,  one  of  them  watching  the 
train  from  a  window.  On  the  oUi«r  liuud, 
some  of  the  plaintUTs  witnesses  say  they 
did  not  hear  the  whistle,  while  others  say 
that  the  whistle  was  not  blown,  nor  was  the 
bell  rung. 

The  plaintiff,  the  wife  of  the  deceased, 
rested  her  case  upon  her  own  evidence;  that 
of  her  daughter,  Mrs.  Dunsmore,  who  was 
about  900  yards  from  the  railroad,  and  one 
Faldley,  who  was  standing  at  the  store  door, 
facing  the  depot  platform. 

It  is  too  well  settled  to  require  citation  of 
authority  that.  If  tbe  proximate  cause  of  the 
plaintiff's  intestate's  death  was  his  own  neg- 
ligence concurring  with  the  negligence  of  the 
defendant,  there  can  be  no  recovery;  and 
in  the  able  argument  of  her  case  here  It  Is 
frankly  said:  "It  Is  fully  conceded  by  tbe 
plaintiff  that  Humphreys  was  negligent  by 
being  on  the  track  without  looking  and  listen- 
ing for  tbe  train."  This  would  have  been 
true  If  the  deceased  had  been  struck  at  the 
crossing,  but,  as  we  have  seen,  he  was  struck 
at  a  point  on  the  defendant's  track  where  he 
had  no  right  to  be,  whether  he  got  on  the 
track  near  the  crossing  and  walked  down  It 
or  stepped  on  It  in  front  of  the  engine,  and 
was  there  without  taking  any  precautions 
for  his  own  safety;  for  It  la  conclusively 
shown  that,  if  he  had  looked  or  listened  for 
an  approaching  train,  as  it  was  his  Imper- 
ative duty  to  do,  he  would  have  known  of 
the  approach  of  the  train  which  struck  blm 
in  ample  time  to  have  kept  out  of  all  danger 
of  being  struck  by  it.  He  was,  therefore,  a 
naked  trespasser;  and  tbe  defendant,  not- 
withstanding It  may  have  failed  to  give  warn- 
ing of  the  approach  of  the  train,  owed  blm 
no  duty,  save  and  except  to  do  all  that  could 
be  done,  consistently  with  its  higher  duty  to 
others,  to  save  him  from  the  consequences  of 
bis  own  negligent  act  after  bis  peril  was  dis- 
covered, regardless  of  whether  he  was  guilty 
of  contributory  n^llgence  or  not  Railroad 
Co.  T.  Jo;  uer's  Adm'r,  92  Va.  364,  28  8.  B. 
773,  and  authorities  cited.  See,  also.  Wood's 
Case,  99  Va.  166,  87  8.  B.  846,  and  authori- 
ties cited. 

In  considering  the  question  whether  or  not 
tbe  defendant  has  been  guilty  of  such  negli- 
gence, In  this  respect  as  to  render  it  liable 
for  damages.  It  is  to  be  borne  in  mind  that 
the  case  is  not  before  us  as  upon  a  demurrer 
to  evidence,  shice  tbe  trial  Judge  set  aside 
tbe  verdict,  and  some  latitude  must  be  al- 
lowed to  his  discretion.  It  Is  also  true  that 
the  verdict  of  the  Jury  is  entitled  to  great  re- 
spect and  should  not  be  disturbed,  even  by 
the  trial  court  unless  plainly  against  the 
weight  of  evidence.  Marshall  t.  Railroad  Co., 
supra. 

The  contributory  negligence  of  tbe  deceas- 
ed having  been  established,- In  fact  conceded, 
—the  burden  of  proof  was  immediately  placed 
upon  the  plaintiff  to  establish  that  tbe  de- 
fendant, by  the  exercise  of  ordinary  care 
and  diligence,  could  have  avoided  injuring 
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Mii,  ana  autborities  citea;  railway  «jo.  y. 
Lacey,  94  Va.  460,  26  S.  E.  834;  Railroad 
C3o.  V.  Joyner,  supra. 

Very  shortly  after  the  deceased  left  bla 
surrey,  he  was  concealed  from  the  view  of 
Mrs.  Dunsmore  by  a  pile  of  ties  on  the  side 
of  the  railroad,  and,  the  horse  to  the  surrey 
In  which  the  plaintiff  was  sitting  having 
taken  fright  at  the  train,  and  run  off,  Faldley 
Is  the  only  witness  examined  for  the  plaintiff 
who  claims  to  have  seen  the  whole  occur- 
rence. 

Faldley,  a  stranger  In  that  locality,  by 
occupation  a  painter,  happened  to  be  In  the 
neighborhood  on  the  occasion  of  this  acci- 
dent, and  drove  to  Verona  station  in  a  bug- 
gy, hitched  at  the  back  porch  to  the  west 
of  the  railroad  truck,  and  walked  through 
the  store  to  the  door  facing  the  railroad.  His 
statement  Is:  "I  seen  this  train  coming, 
but,  In  the  first  place,  I  saw  the  old  man  get 
out  of  the  buggy,  come  behind  the  buggy,  be- 
tween the  buggy  and  the  track,  and  walk  to 
the  track,  and  step  on  the  track.  It  looked 
to  me  like  he  was  going  to  cross  over,  about 
three  feet  the  other  side  of  the  crane,  be- 
tween the  crane  and  the  crossing.  He  step- 
ped upon  the  end  of  the  ties,  walked  down 
about  even  with  the  crane,  -I  suppose,  and 
stepped  over  inside  the  track,  half  bent  over, 
looking  down  neither  to  the  right  nor  to  the 
left;  and  I  seen  the  train  coming.  I  reckon 
•  •  •  it  was  40  or  50  yards  from  the  old 
man  when  he  stepped  upon  the  ties,— when 
he  first  stepped  upon  the  ties."  He  further 
says  that  Humphreys,  after  taking  three  or 
four  steps  upon  the  ties,  then  stepped  over  on 
the  inside  of  the  rail,  the  east  rail,  "looked 
like  he  sorter  blundered,  walked  stiff;  that 
the  train  was  approaching  very  close  then, 
and,  after  taking  five  or  six  steps,  the  train 
struck  him;  and  that  he  [witness]  did  not 
think  that  Humphreys  was  in  any  danger 
when  the  train  was  40  yards  from  him,"— 
that  is,  when  he  stepped  upon  the  end  of  the 
ties,  about  3  feet  from  the  crane,  which  Is 
28  feet  from  the  point  where  he  was  struck. 
So  that,  when  the  witness  thought  the  de- 
ceased was  in  any  danger,  the  train  was  nec- 
essarily nearer  to  him  than  40  yards,  run- 
ning on  a  downgrade  of  not  less  than  4  or 
5  feet  to  the  mile,  and  at  a  speed  of  at  least 
8  or  10  miles  per  hour,  according  to  the 
weight  of  the  evidence. 

The  engfineman  in  charge  of  the  train, 
shown  to  be  a  competent  and  efficient  em- 
ploye, upon  seeing  the  deceased  leave  his 
surrey  and  start  towards  the  track,  was  en- 
titled to  presume  that  he  was  a  person  of 
sound  mind.  In  possession  of  the  ordinary 
htnnan  faculties,  would  exercise  reasonable 
care  and  prudence  in  avoiding  danger,  and 
would  not  get  on  the  track,  or  go  so  near 
to  it  as  to  be  in  danger  from  the  passing 
train,  without  looking  or  listening  to  see  that 
he  could  safely  do  no,  and,  if  actually  on  | 


act  upon  tni8  presumpnon  tmtu  it  Decame 
apparent  to  him,  as  a  man  exncising  ordi- 
nary prudence,  that  the  deceased  was  about 
to  get  upon  the  track,  or  dangerously  near 
to  It,  or  would  keep  on  the  track,  without 
taking  the  precautions  required  of  him  for  his 
own  safety.  This  is  conceded  to  be  the  gen- 
eral rule,  with  the  qualification  that,  "if 
there  is  anything  about  the  appearance  of 
the  person,  or  other  circumstances,  indicat- 
ing to  the  englueman  that  such  person  Is  not 
conscious  of  the  danger,"  the  rule  does  not 
apply. 

Willie  this  qualification  is,  In  the  abstract 
proper,  there  is  nothing  whatever  in  the  evi-  _ 
dence  to  show  that  the  appearance  of  the' 
deceased  was  such  as  to  Indicate  to  the  en- 
glneman  that  he  was  not  conscious  of  his 
danger.  Faldley  says  that  he  was  walking 
"tolerably  quick,"  or  "going  along  at  a  pretty 
good  lick."  True,  some  of  the  vritnesses  say 
that  "he  was  limping;  walking  all  bent  up 
with  his  head  down";  that  he  seemed  "to 
be  bewildered";  "it  looked  like  something 
was  wrong";  and  that  the  railroad  hands 
who  were  at  the  depot  in  front  of  the  de- 
ceased waived  their  hands  and  shouted  to 
him.  E^ut  none  of  them  say  that  these  things 
were  apparent  to  the  engineman.  These  wit- 
nesses being  within  a  short  distance  only  of 
the  deceased,  it  cannot  be  assumed  that  what 
was  apparent  to  them  was  also  apparent  to 
the  engineman  on  the  train.  Besides,  the 
throwing  up  of  hands  and  "shouting"  to  the 
deceased  uecessarlly  did  not  take  place  un- 
til it  was  apparent  to  the  witnesses  that  he 
was  in  danger,  and,  according  to  Faidley's 
view,  he  was  in  no  danger  until  the  train 
was  near  to  him,— certainly  much  less  than 
40  yards;  and,  in  fact,  to  use  the  witness' 
own  words,  "the  train  was  approaching  very 
close."  Therefore  these  circumstances  do  not 
warrant  the  application  of  the  qualification 
of  the  rule  of  law  Just  stated. 

With  the  view  of  stopping  the  train  at  the 
depot  to  put  off  passengers,  the  air  brakes 
had  already  been  applied,  and  the  speed  of 
the  train  reduced,  according  to  plaintlfTs  wit- 
nesses, to  8  or  10  miles  per  hour. 

The  statement  of  the  engUieman  is  that, 
when  approaching  the  crossing,  he  realized 
that  the  deceased  was  getting  in  danger,  and 
reversed  his  engine,  put  the  ah:  on  full,  put 
sand  on  the  track,  and  gave  the  engine  steam 
to  resist  the  speed  of  the  train.  The  train 
was  on  a  downgrade,  and,  the  appliances  for 
stopping  it  having  been  put  in  use,  it  was 
drifting.  He  then  explains  that  the  air 
brakes  having  been  applied  for  the  stop  at 
the  depot  as  was  intended,  the  emergency 
brake  could  not  be  applied  with  as  much 
effect;  that  he  could  not  reverse  his  engine, 
put  the  air  on  full,  and  sand  the  track,  and 
at  the  same  time  sound  the  alarm  whistle. 
According  to  his  view,  the  means  he  used 
were  far  better  calculated  to  give  the  de- 


tne  engineman  as  to  nis  enorts  to  stop  tne 
train  Is  corroborated  by  all  the  employfes  on 
the  train.  The  only  variance  between  their 
statement  and  his  is,  the  fireman  says  that 
the  engine  was  reversed,  and  the  sand  put 
«n  at  the  cattle  guard,  a  little  south  of  the 
crossing.  The  four  expert  enginemen  exam- 
ined, two  of  whom  were  called  by  the  plaln- 
tur,  concur  in  stating,  in  substance  and  ef- 
fect, tliat,  after  It  became  apparent  that  the 
deceased  was.  or  llliely  to  be,  in  danger.  It 
was  Impossible  to  stop  the  train  before  It 
struck  him,  and  the  only  criticism  they  make 
of  the  action  of  the  engineman  was  his  fail- 
ure to  sound  the  alarm  whistle;  but  none 
of  them  undertake  to  say  that  that  would 
have  had  the  efTect  of  causing  the  deceased 
to  keep  off  the  track,  or  to  ^et  off  if  be  was 
already  on  it.  Some  of  them  do  say  that  it 
usually  has  that  effect,  but  this  is  entitled 
to  little  or  no  weight,  since  the  plaintiff's 
witness  Faidley,  who  saw  the  whole  occur- 
rence, says  "that,  if  he  (deceased]  could  have 
seen  at  all,  he  would  hare  seen  the  train." 
Therefore  be  knew  the  train  was  coming; 
and  if  it  was  his  purpose,  as  would  seem 
to  have  been  the  case,  to  continue  on  the 
track  until  he  reached  the  point  where  he 
intended  to  get  off,  or  to  cross  over  the  track 
before  the  train  reached  him,  it  is  not  at  all 
probable  that  the  alarm  whistle  would  have 
changed  his  purpose. 

The  statement  of  the  engineman.  corrobo- 
rated as  before  stated,  that  he  did  every- 
thing in  his  power  to  stop  the  train  when 
he  realized  that  the  deceased  was  in  danger, 
or  about  to  get  in  danger,  Is  alone  controv^t- 
ed  by  the  statement  of  the  witness  Faidley, 
who  was  standing  at  the  store  door,  in  front 
of  which  deceased  was  struck,  watching  at 
the  same  time  the  deceased  and  the  train 
approaching,  directly  in  line  of  his  vision; 
tffii  he  undertakes  to  say  that  the  engine 
was  not  reversed,  the  air  put  on,  nor  the 
track  sanded  until  deceased  was  struck.  In 
that  iwsition  it  was  impossible  for  Faidley 
to  know  from  observation  what  was  being 
done  on  the  engine,  and  the  only  grounds 
opon  which  he  could  claim  to  be  an  expert 
were  that  years  ago,  before  air  brakes  were 
used  on  a  train  like  this,  he  worked  five 
years  as  brakeman  on  a  freight  ti'ain  and 
three  as  fireman.  Moreover,  circumstances 
to  which  he  and  others  testify  do  not  bear 
out  this  theory  of  his.  The  deceased  was 
■track  in  front  of  the  store  door,  where  Faid- 
1^  was  standing,  and  carried  a  few  feet, 
'Only,  on  the  cowcatcher,  when  he  rolled  off 
to  the  right  Only  5  or  6  of  the  14  cars  in 
the  train  passed  Faidley  before  the  train 
stopped;  and  when  it  stopped,  he,  as  well  as 
others,  walkee'  over  from  the  depot  platform 
on  the  narrow  platform  between  the  freight 
cars,  and  looked  down  at  deceased,  lying 
but  a  few  feet  .nearer  the  engine  than  they 
'Were;   and,  although  the  train  was  to  stop 


piatrorm,  wnicn  snows  unmistatcaDiy  tnat 
the  efforts  made  by  the  engrlneman  to  stop 
the  train  were  made  before  it  struck  de- 
ceased, notwithstanding  the  opinion  of  the 
witness  Faidley  to  the  contrary. 

It  is  claimed,  however,  that  defendant's 
witness,  Peters,  says  that  the  train  did  not 
stop  "a  bit  quicker  than  it  would  have  stopped 
anyhow";  that,  if  the  deceased  had  reached 
the  point  of  collision  "a  second  earlier  or  the 
trahi  a  second  later,"  the  accident  would  not 
have  happened.  Conceding  that  the  witness 
is  correctly  quoted,  what  he  says  Is  to  be  in- 
terpreted in  the  light  of  all  that  he  says,  and 
it  is  to  be  borne  in  mind  that  he  was  testi- 
fying from  the  point  of  view  of  himself  and 
eight  or  nine  other  witnesses,  that  the  de- 
ceased approached  the  track  diagonally  from 
his  surrey,  bent  on  crossing  it  before  the 
train  reached  him;  and  therefore  the  wit- 
ness meant  that,  if  the  deceased  had  been 
a  second  earlier,  or  the  train  a  second  later, 
he  would  have  accomplished  his  purpose. 
What  the  witness  says  Is  directly  opposed  to 
the  statement  of  the  witness  Faidley  that 
the  efforts  to  stop  the  train  were  made  after 
the  deceased  was  struck,  and  corroborates 
the  engineman  In  his  statement  that  he  was 
doing  all  he  could  to  stop  it 

In  no  view  that  can  be  taken,  even  of  the 
plaintiff's  evidence  alone,  aided  by  just  in- 
ferences to  be  drawn  therefrom,  can  it  be 
reasonably  claimed  that  the  deceased  should 
have  t>een  regarded  by  the  engineman  as 
being  in  a  position  of  danger,  until  he  stepped 
over  between  the  rails,  and  continued  to 
walk  down  the  track.  Then  the  train  was 
not  over  30  yards  from  him,  and,  according 
to  the  witness  Faidley,  claiming  experience 
In  such  matters,  it  required  50  yards  by  sand- 
hig  the  track  to  stop  it 

Stress  is  laid  upon  the  statements  of  Bar- 
rett and  Denton,  expert  enginemen,  intro- 
duced in  rebuttal  by  the  plaintiff,  as  to  what 
effect  upon  the  deceased  the  sounding  of  the 
whistle  would  have  had.  The  sum  and  sub- 
stance of  what  the  second-named  witness 
says  is  in  answer  to  the  question:  "In  your 
opinion.  If  the  whistle  bad  been  sounded, 
what  would  have  been  the  result?"  aud  his 
answer  is:  "Well,  sir,  I  could  not  say.  I 
am  no  prophet,  but  it  naturally  would  call 
the  man's  attention,  if  he  ia  not  deaf  and 
dumb,  and  would  cause  him  to  step  off  to 
one  side  or  the  other.  I  don't  know  what 
would  have  been  the  circumstances  In  this 
case.  That  is  a  very  natiual  thing  to  sup- 
pose. That  is  what  the  whistle  is  there 
for." 

The  witness  Barrett,  after  stating  that  his 
experience  had  been  that  when  a  person  was 
on  the  track,  and  the  whistle  was  sounded, 
be  would  Jump  to  one  side  of  the  track,  was 
asked:  "Do  you  think  that  on  that  occasion, 
under  those  circumstances,  if  the  whistle  had 
been  sounded,  the  man  would  have  Jumped 
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off?"  and  bis  answer  was:  "I  am  not  a 
prophet,  but  I  think  he  would."  It  Is  mani- 
fest that  these  answers  of  the  witnesses  are 
predicated  upon  the  deceased  being  upon  the 
track,  and  not  knowing  of  the  approach  of 
the  train.  But,  as  we  have  seen,  all  the 
witnesses  agree  that  the  deceased  was  bound 
to  have  seen  the  train,  if  his  thoughts  were 
not  fixed  upon  some  other  subject  tlian  that 
of  his  own  safety  or  the  danger  of  his  sur- 
rounding. Faidley  says,  "If  he  couid  have 
heard  at  all,  he  would  have  heard  or  seen 
the  train."  And  again,  "If  he  conid  have 
seen  at  all,  he  could  have  seen  the  train." 

The  witness  Barrett  also  says:  "In  the 
case  that  gentleman  was  In  (I  mean  the  en- 
gineer), I  believe  be  did  ererything  he  could 
to  stop.  I  believe  that  he  gave  a  fair,  square 
statement,  and  that  he  did  everything  that 
he  could  do,  except  sounding  the  alarm  whis- 
tle" The  utmost  to  which  this  witness  goes 
as  to  whether  the  train  could  have  bem 
stopped  before  it  reached  deceased  Is  that  if 
tibe  train  at  the  crossing  was  going  at  4  or 
5  miles  an  hour,  and  the  engine  in  perfect 
condition,  "it  would  .have  stopped  al)out 
where  it  struck  the  man,"  but,  "if  it  was  go- 
ing at  8  miles,  it  would  have  gone  much  far- 
ther." 

From  ttie  uncontradicted  proof  the  conclu- 
sion cannot  be  escaped  that  the  deceased 
knew  that  the  train  was  approaching,  and, 
under  these  circumstances,  even  if  the  ex- 
pert witnesses  had  said  that  the  sounding  of 
the  alarm  whistle  would  have  caused  him  to 
have  gotten  oS  the  track,  it  would  tiave  been 
nothing  more  than  conjecture.  The  omission 
to  sound  the  alarm  whistle  does  not  consti- 
tute such  negligence  on  the  part  of  the  de- 
fendant as  to  justify  a  recovery  In  this  case, 
unless  it  Is  shown  that  such  omission  was 
the  proximate  cause  of  the  injury  complained 
of. 

"In  an  action  to  recover  damages  for  an 
injury  inflicted  through  ths  negligence  of  the 
defendant  the  burden  is  on  the  plaintiff  to 
prove  the  negligence  alleged,  and  the  evi- 
dence must  show  more  than  a  mere  prob- 
ability of  negligence.  It  is  not  sufficient  that 
the  evidence  is  consistent  equally  with  the 
existence  or  nonexistence  of  negligence. 
There  must  be  affirmative  and  prepondo-atlng 
proof  of  the  defendant's  negligence."  Rail- 
way Co.  V.  Cromer's  Adm'r,  99  Va.  766,  40 
S.  EI.  54.  In  that  case,  it  was  held  that  the 
trial  coini;  erred  in  refusing  an  Instruction 
which  told  the  jury  "that  the  burden  of  proof 
is  on  the  plaintiff  to  prove  negligence,  and 
that  the  proof  must  amount  to  more  than  a 
probability  of  a  negligent  act;  that  the  ver- 
dict cannot  be  founded,  upon  conjecture." 

In  Railroad  Co.  v.  Bruce's  Adm'r,  97  Va. 
92,  33  S.  E.  548,  Bruce,  the  deceased,  was 
a  licensee  walking  upon  the  track  of  the  de- 
fendant company,  and  it  was  contended,  as 
In  this  case,  that  the  failure  to  sound  the 
alarm  whistle  after  the  deceased  had  been 
seen,  or  ought  to  have  been  seen,  by  the  en- 


gineman  in  charge  of  the  train,  to  be  in  a 
perilous  position,  rendered  the  defendant  com- 
pany liable  in  damages;  but  tbe  contrary 
view  was  taken.  It  was  said  in  tfaat  cage 
that  the  deceased,  having  "neither  looked  nor 
listened  for  the  train,"  remained  "so  engross- 
ed In  thought  upon  other  matters  that  he 
was  oblivious  of  what  was  going  on  around 
him,  and  that,  too,  when  he  had  needlessly 
placed  himself  in  a  position  of  danger  by 
walklnig  upon  the  railroad  track,  when  he 
could  Just  as  well  have  walked  in  tbe  open 
space  by  it,  where  he  would  have  been  safe. 
The  track  itself  warned  him  of  danger."  Be- 
ing "conversant  with  the  railroad  track  and 
Its  surroundings,"  yet  "pursuing  his  journey 
upon  the  railroad  track,  with  Ida  thoughts 
evidently  fixed  upon  some  other  subject  than 
that  of  his  own  safety  or  the  danger  of  his 
surroundings,"  he  so  contributed  to  his  Injury 
as  to  preclude  a  recovery  therefor,  even  if 
there  was  negligence  on  the  part  of  tbe  de- 
fendant company. 

^liat  was  said  In  that  case  applies  with 
equal  force  to  the  case  at  bar.  See,  also. 
Railway  Co.  v.  Wilson,  90  Va.  263,  18  S.  E. 
35;  Marks'  Adm'r  v.  Railroad  Co.,  88  Va. 
1,  13  S.  Bl  289;  Hogan  v.  Tyler,  90  Ya.  19, 
17  8.  K.  723. 
'  Upon  a  careful  consldaatlon  of  the  evi- 
dence in  this  case,  the  conclusion  cannot  be 
escaped  that  the  deceased,  going  to  the  store 
in  tile  depot  for  his  mail,  "walking  tolerably 
quick,"  or  "going  at  a  pretty  good  lick,"  as 
plaintiff's  witness  states  It,  knew  tbe  train 
was  coming,  and  Intended  to  get  off  the 
track  or  to  cross  it  l>efore  tlie  train  reached 
him,  and  simply  made  a  miscalculation  as  to 
his  ability  to  accomplish  his  purpose;  and 
that  it  was  not  within  the  power  of  the  de- 
fendant's employte  to  avoid  injury  to  him 
after  his  peril  was  discovered.  And  tills  con- 
clusion must  inevitably  be  reached,  though 
there  is  left  entirely  out  of  view  the  testi- 
mouy  of  a  number  of  witnesses  as  to  declara- 
tions made  by  the  deceased,  shorUy  after 
he  was  Injured,  to  the  effect  that  he  knew 
the  trahi  was  coming,  but  did  not  know  it 
was  so  near  to  him;  that  be  would  have 
gotten  across  if  his  foot  had  not  slipped,  etc.; 
and  also  the  statement  of  the  plahitiff  herself, 
made  that  evening  or  the  next  morning,  that 
she  t)egged  him  not  to  try  to  cross  the  track, 
or  not  to  go  upon  it  She  does  not  deny  hav- 
ing made  such  a  statement,  bat  attribates 
the  declaration  to  nervousness  or  excitement, 
and  she  is  only  certain  that  she  did  not  urge 
her  hust>and  not  to  go  upon  the  track  when 
approaching  It  in  his  surrey  from  the  west. 
Her  statement  is  that,  after  she  g;ot  home, 
she  said  that  she  tried  to  keep  him  off  tlie 
track,  but  it  was  when  he  was  going  back 
there  after  the  luail.  "I  tried  to  keep  him 
off  the  track  after  he  started  back  to  go  after 
the  mail." 

The  deceased,  by  bis  own  negligence  and 
recklessness,   directiy   and  j;a^>xlmately  con- 
tributed to  tbe  act  which  resmlt»d  itn  hlu  doath. 
Digitized  by  VjOOQIC 


N.a) 


BATLIPP  ▼.  BATLIFP. 


887 


and  we  see  nothing  In  the  evidence  to  war- 
rant the  conclusion  that  the  employ^  of  the 
defendant,  after  his  peril  was  discovered,  neg- 
ligently failed  to  do  all  that  could  be  done 
to  avoid  the  injury  to  him. 

It  follows  that  we  are  of  opinion  that  there 
Is  no  error  hi  the  Judgment  of  the  drcait 
court,  and  It  is  therefore  affirmed. 


RATLIFF  et  aL  v.  RATLIFF  et  aL 

(Supreme  Court  of  North  Oaroliua.    Dec.  2, 
1802.) 

IflSUKS  SUBMITTED  —  DEEDS  —  CONTRACTS  — 
RECORDS  —  PROBATE  —  DECLARATIONS— EX- 
CEPTIONS—HANDWRITING— EVIDENCE. 

1.  The  issues  submitted  to  the  jury  are  suffi- 
cient, where  every  ground  of  contention  can  be 
presented  by  appropriate  evidence  ou  them. 

2.  By  express  provision  of  Code,  {  1251,  the 
regiart^  or  record  of  a  deed  or  other  instrument 
required  or  allowed  to  be  registered  or  recorded 
is  admissible  as  proof  of  it,  unless  by  a  rule  of 
court  on  affidavit  the  party  entitled  to  posses- 
sion of  the  original  shall  have  been  previously 
required  to  produce  Uie  original. 

3.  The  registry  of  an  agreement  is  admissible 
as  proof  of  it,  though  it  does  not  appear  from 
the  registration  that  there  was  any  revenue 
stamp  on  it. 

4.  The  parties  and  subscribing  witnesses  to 
an  instrument  being  dead,  testimony  of  one  that 
be  was  well  acquainted  with  the  handwriting 
of  the  subscribing  witness,  and  had  had  numer- 
ous bnainess  dealmgs  with  him,  and  that,  to  his 
best  knowledge  and  belief,  the  signature  was  iu 
his  true  handwriting,  satisfies  Code,  §  1246  (10), 
providing  that  in  case  of  probate  of  an  instru- 
ment required  or  allowed  to  be  registered,  hav- 
ing a  subscribing  witness  who  is  dead,  satisfac- 
tory proof  of  his  handwriting.^  or  that  of  the 
maker,  wben  there  is  no  subscribing  witness,  is 
safficieut  proof  to  allow  registration. 

6.  Declarations  of  a  grantee  in  possession  of 
land  that  he  had  received  it  under  an  agreement 
to  hold  it  for  bis  life,  it  then  to  go  to  certain 
others,  and  that  he  paid  nothing  for  it,  and 
had  declined  to  sell  it  because  of  this  trust, 
are  admissible  against  him  and  one  claiming 
through  a  voluntary  deed  from  him. 

6.  ]i2xception  to  refusal  of  nonsuit  at  close  of 
plaintiff's  evidence  is  waived  by  defendant 
thereafter  introducing  evidence. 

7.  A  deed  having  been  pleaded  in  the  com- 
plaint and  admitted  in  the  answer,  and  tbe 
registration  admitted  iu  evidence  without  sug- 
gestion of  incorrectness  therein,  or  rule  of  court 
to  produce  the  original,  the  original  is  properly 
rejected  as  irrelevant. 

5.  An  original  deed  being  irrelevant,  the  deed 
having  been  pleaded  in  the  complaint  and  admit- 
ted in  the  answer,  and  its  registration  admitted 
in  evidence,  and  plaintiffs  refusing  to  admit 
that  the  signature  of  the  witness  on  it  was  gen- 
uine, it  is  not  admissible,  that  defendants  may 
compare  with  it  the  signature  of  the  witness 
as  witness  to  an  agreement,  which  plaintiffs 
claim  is  a  forgery;  and  defendants  cannot 
have  the  deed  admitted  for  such  purpose  by  evi- 
dence that  the  probate  ordering  it  to  registra- 
tion was  in  the  handwriting  of  one  formerly 
jndge  of  probate. 

9.  In  a  suit  t)y  deceased's  children  by  his  first 
wife  against  his  children  by  bis  second  wife  to 
recover  laud  conveyed  by  him.  without  consid- 
eration, to  defendants, — plaintiffs'  contention  be- 
ing that  it  was  conveyed  to  deceased  in  trust 
to  hold  for  life,  and  then  for  plaintiffs,— evidence 
offered    by    defendants    that    after    deceased's 
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death  all  his  realty,  except  this  and  one  small 
tract,  was  allotted  to  his  wife  as  dower,  and 
deeds  expressed  ou  their  face  to  be  in  considera- 
tion of  love  and  affection,  executed  by  deceased 
and  wife  to  defendants,  are  irrelevant. 

10.  A  witness  may  testify  to  a  certain  signa- 
ture being  that  of  the  person  it  purported  to  be, 
though  he  was  not  acquainted  with  the  person's 
handwriting  till  four  years  after  the  signature 
was  made;  the  weight  of  his  testimony  being 
for  the  jury. 

11.  Declarations  of  one  in  his  own  favor,  tend- 
ing to  show  he  had  a  fee-simple  title  to  laud, 
are  inadmissible,  though  declarations  of  his  to 
tbe  contrary  had  been  admitted. 

12.  Testiraony  of  witness  that  be  had  made 
statements  to  others  of  the  same  matters  tes- 
tified to  by  him  on  the  trial  was  competent  to 
corroborate  him. 

Appeal  from  superior  court,  Anson  county; 
McNeill,  Judge. 

Action  by  W.  U.  RatliCf  and  others  against 
J.  H.  Ratllff  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Reversed. 

H.  H.  licLendon,  for  appdlants.  J.  A. 
TiOCkhart  Robinson  &  Caudle,  and  Bennett 
&  Bennett,  for  appellees. 

CLARK,  3.  There  Is  no  valid  objection 
to  the  issues,  as  every  ground  of  contention 
could  be  presented  by  appropriate  evidence 
upon  the  issues  submitted  by  the  court  Pat- 
terson V.  Mills,  121  N.  C.  266,  28  S.  B.  3(58; 
Coley  V.  City  of  Statesville,  121  N.  C.  815,  28 
S.  E.  482. 

There  was  no  error  In  admitting  the  rec- 
ords from  the  register  of  deeds  showing  the 
deed,  as  there  recorded,  from  Home  and 
wife  to  Rntlifr,  dated  September  11,  1869, 
and  in  not  requiring  the  Introduction  of  the 
original  deed.  Code,  i  1251,  provides:  "The 
registry,  or  duly  certified  copy  of  the  record, 
of  any  deed,  power  of  attorney  or  other  In- 
strument required  or  allowed  to  be  registered, 
or  recorded,  may  be  given  in  evidence  in  any 
court,  and  shall  be  held  to  be  full  and  suffi- 
cient evidence  of  such  deed,  power  of  attor- 
ney or  other  Instrument,  although  the  party 
offering  the  same  shall  be  entitled  to  the  pos- 
session of  the  original  and  shall  not  account 
for  the  non-production  thereof,  unless  by  a 
rule  or  order  of  the  court  made  upon  affida- 
vit suggesting  some  material  variance  from 
the  original  in  such  registry,  or  other  suffi- 
cient grounds,  such  party  shall  have  been 
previously  required  to  produce  the  original, 
in  which  case  tlie  same  shall  be  produced  or 
Its  absence  duly  accounted  for,  according  to 
the  course  and  practice  of  the  courts."  Here 
there  was  no  affidavit,  nor  suggestion,  even, 
that  the  registration  was  not  correct,  and  no 
rule  of  court  requiring  the  introduction  of  tlie 
original  deed.  The  production  of  the  original 
at  the  trial  cannot  be  required  when  such 
rule  of  court  has  not  been  previously  ob- 
tained. Devereux  v.  McMahon,  108  N.  C. 
134.  12  S.  E.  002,  12  L.  R.  A.  205. 

This  disposes,  also,  of  the  exception  to  the 
introduction  of  the  registration  of  the  agree- 
ment of  September  10,  1868,  If  the  probate 
is  legal.    As  to  this,  tiie  defendants  except 
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not  appear.  Halght  t.  Just,  64  N.  O.  739; 
SellarB  v.  Johnson,  65  N.  C.  104.  (2)  That 
the  proof  of  the  handwriting  of  the  sub- 
scribing witness  was  insufficient  This  in- 
Btrament  was  not  recorded  till  March  22, 
1901.  It  appears  from  the  probate  that  the 
parties  and  the  subscribing  witnesses  were 
then  all  dead,  and  the  probating  witness 
testlBed  that  he  "was  well  acquainted  with 
the  handwriting  of  M.  V.  Home  [the  sub- 
scribing witness  to  said  agreement],  and  bad 
numerous  business  dealings  with  him  diu^ng 
his  lifetime;  that,  to  ai&ant's  best  knowledge 
and  belief,  the  signature  of  the  name  'M. 
V.  Home'  to  the  aforesaid  agreement,  as 
w^itness  to  the  same,  is  in  said  Home's  true 
handwriting,  and  no  one  else's."  This  is  a 
compliance  with  Code,  i  1246  (10). 

The  plaintiffs'  contention  is  that  the  above 
deed  to  the  defendants'  father  was  a  Tolnn- 
tary  deed,  without  valuable  consideration, 
and  is  to  be  taken  in  connection  with  said 
agreement,  making  one  transaction,  and  that 
said  agreement  is  an  aclmowledgrment  of  a 
trust  to  hold  said  land  for  life,  and  then  for 
his  children  by  his  first  wife,  who  are  the 
plaintiffs,  which  first  wife  was  the  daughter 
of  the  grantor  in  said  deed.  The  grantee  in 
1893  conveyed  the  land,  without  valuable  con- 
sideration, to  the  defendants,  his  children  by 
his  second  wife,  and  has  since  died.  The 
defendants  contend  that  the  agreement  was 
not  executed  by  their  father,  but  la  a 
forgery.  There  are  several  exceptions  (4  to 
8,  inclusive)  to  the  admission  of  evidence  that 
Watt  RatlUf,  the  grantee  In  said  deed,  and 
alleged  signer  of  said  "agreement,"  admitted 
that  he  bad  received  the  land  under  an  agree- 
ment to  hold  for  his  life,  and  then  for  the 
land  to  go  to  the  plaintiffs,  his  children  by  the 
first  wife;  that  he  paid  nothing  for  it,  and 
bad  declined  to  sell  It  because  of  this  ttust 
upon  it.  Those  exceptions  are  without  merit 
I'he  rule  is  thus  stated  in  Shaffer  v.  Oaynor, 
117  N.  C.  24,  23  S.  H.  156:  "Declarations 
made  by  one  in  possession  of  land,  character- 
izing or  explaining  his  claim  to  ownership, 
or  in  disparagement  of  his  own  title,  are 
competent  not  only  as  evidence  against  the 
declarant,  but  against  all  claiming  under 
him."  The  evidence  of  these  witnesses  is 
of  a  declaration  tending  to  disparage  and 
qualify  the  title  of  Watt  Ratliff  in  the  land, 
and  an  admission  of  a  trust  It  is  competent 
against  him,  and  against  the  defendants,  who 
claim  through  a  voluntary  deed  from  him. 
Nelson  v.  Whitfield,  82  N.  C.  51;  Roberts  v. 
Roberts,  Id.  32;  Melvln  v.  BuUard,  Id.  37; 
Yates  V.  Yates,  76  N.  C.  142;  1  GreenL  Hv. 
§  109. 

The  ninth  exception,  for  refusal  of  nonsuit 
at  the  close  of  the  plaintiffs'  evidence,  is 
without  merit,  both  berause  there  was  evi- 
dence to  go  to  the  Jury,  and  because  the  ex- 
ception Is  waived  by  the  defendant  himself 


E.  961. 

Nor  did  the  court  err  (tenth  exception)  in 
refusing  defendants  leave  to  introduce  what 
they  claimed  was  the  original  deed  of  Sep- 
tember 11,  1869,  from  Home  and  wife  to 
Watt  Ratliff.  Evidence  is  Irrelevant,  even 
when  not  incompetent  and  Is  properly  re- 
jected, unless  it  tends  to  prove  some  contro- 
verted fact  Here  the  said  deed  of  Septem- 
ber 11,  1869,  had  been  pleaded  in  the  com- 
plaint and  admitted  in  the  answer;  and, 
besides,  its  registration  was  in  evidence  with- 
out any  suggestion  of  incorrectness  therein, 
and  there  was  no  rale  of  court  to  produce 
the  original.  But  the  defendants  contend 
that  they  wished  to  introduce  it  for  the 
purpose  of  comparing  the  handwriting  of 
Martin  V.  Home,  the  subscribing  witness 
thereto,  with  the  handwriting  of  M.  V.  Horne, 
the  subscribing  witness  to  the  alleged  agree- 
ment; but  this  is  not  the  proper  method  to 
attack  the  genuineness  of  his  signature. 
That  should  be  done  by  the  evidence  of  wit- 
nesses who  are  familiar  with  his  handwrit- 
ing. If  there  is  a  paper  in  evidence,  the  ^g- 
nature  to  which  Is  proved  or  admitted  to  be 
genuine,  another  signature  whose  genuine- 
ness is  In  issue  can  be  compared  with  It: 
but  here  this  paper  was  not  in  evidence,  and 
the  plabitiffs  refused  to  admit  that  It  was 
genuine.  TunstaU  v.  Cobb,  109  N.  C.  31G. 
14  S.  B.  28,  and  cases  there  cited.  The  de- 
fendants then  offered  to  prove  that  the  pro- 
bate ordering  said  paper  to  registration  was 
In  the  handwriting  of  James  M.  Covington. 
formerly  Judge  of  probate  of  that  county. 
But  as  the  deed  was  Irrelevant  this  could 
not  make  It  so,  and  to  admit  It  for  tiie  pur- 
pose of  handwriting  would  add  to  the  con- 
troversy the  dispute  as  to  genuineness  of 
Covington's  handwriting.  All  this  has  been 
so  fully  discussed  In  Tunstall  v.  Cobb,  supra, 
that  no  further  consideration  Is  needed. 

The  evidence  offered  by  the  defendants  to 
show  that  after  Watt  Ratllfl's  death  aU  bis 
realty,  except  this  and  one  small  tract  was 
allotted  to  his  widow  for  dower,  was  prop- 
erly excluded  as  irrelevant  as  were  the  deeds, 
expressed  in  their  face  to  be  In  consideration 
of  love  and  affection,  executed  by  Watt  Rat- 
liff and  wife  to  the  defendants,  the  children 
of  the  second  marriage. 

The  defendants  then  offered  to  prove  the 
handwriting  of  Martin  V.  Home,  the  sub- 
scribing witness  to  the  agreement  by  Jolin 
G.  McLaughlin,  the. clerk  of  the  court  He 
stated  that  he  did  not  know  the  handwriting 
of  Home  in  1869,  but  became  familiar  with 
it  in  1873.  and  thence  up  to  his  death,  bat 
did  not  know  It  prior  to  that  time.  The  de- 
fendants then  proposed  to  ask  the  witness  if 
the  name  "M.  V.  Home,"  purporting  to  be 
signed  to  the  agreement  dated  February 
10,  1869,  was  in  M.  V.  Home's  proper  band- 
writing.    The  plaintiffs  objected  to  bis  testl- 


that  he  did  not  know  what  his  handwriting 
was  at  that  time,  whereupon  the  evidence 
was  excluded,  and  the  defendants  excepted. 
In  this  there  was  error.  Keith  v.  Lothrop, 
10  Cush.  453:  1  Greenl.  Er.  {  577;  Lawson, 
Exp.  By.  rule  47,  p.  332.  There  was  no 
presumption  that  the  handwriting  had  so 
changed  from  1809  to  1873  as  to  be  unrecog- 
nizable. That  lapse  of  time  and  the  possibil- 
ity of  change  were  matters  for  the  considera- 
tion of  the  Jury,  but  did  not  make  the  testi- 
mony incompetent  In  like  manner,  it  has 
been  held  that  the  greater  or  less  remote- 
ness of  time,  as  to  which  the  witness  was  ac- 
quainted with  the  character  of  one  impeach- 
ed, was  a  matter  for  the  jury,  not  for  the 
court  The  genuineness  of  the  agreement 
is  a  vital  point  for  the  defense,  and  the  ex- 
clusion of  this  evidence  Is  a  material  error, 
which  entitles  the  defendants  to  a  new  trial. 

There  are  several  exceptions  for  the  ex- 
clusion of  Instruments,  as  administration 
bonds,  constable  bonds,  and  the  like,  alleged 
to  be  signed  by  M.  "V.  Home,  which  the  de- 
fendants wished  to  Introduce  for  purposes  of 
comparison,  but  these  were  properly  exclud- 
ed. Tunstall  v.  Cobb,  supra;  State  v.  De 
Graff,  113  N.  O.  693,  18  S.  B.  507;  Jarvto  v. 
Vanderford,  116  N.  0. 147,  21  S.  B.  302;  Cobb 
V.  Edwards,  117  N.  C.  244,  23  S.  B.  241; 
Statp  V.  Noe,  119  N.  C.  849,  25  S.  B.  812. 

The  Judge  also  properly  excluded  evidence 
offered  to  show  declarations  of  Watt  Batliff 
in  his  own  favor,  tending  to  show  he  held  a 
fee-simple  title.  Avent  v.  Arrlngton,  105  N. 
C.  377,  10  S.  B.  991;  Shaffer  v.  Gaynor,  su- 
pra. 

The  testimony  of  George  Batllff  that  he 
had  made  statements  to  others  of  the  same 
matters  testified  to  by  him  on  the  trial  were 
competent  to  corroborate  him.  Burnett  v. 
KaUway  Co.,  120  N.  C.  617,  26  S.  B.  819, 
where  the  numerous  cases  to  that  point  have 
been  collected;  and  there  have  been  several 
since. 

The  other  exceptions  are  either  covered  by 
what  we  have  herein  decided,  or  are  hiatters, 
like  exceptions  to  the  charge,  which  may 
not  arise  on  another  trial. 

For  the  error  as  to  the  fourteenth  excep- 
tion, there  must  be  a  new  trial. 

FDRCHES,  C.  J.,  and  DOUGLAS,  J.,  con- 
cur In  this  opinion.  But  they  think  the  court 
erred  In  refusing  to  allow  the  introduction  of 
the  orighial  deed. 


CITY  OP  WINSTON  v.  TOWN  OP  SALBJi. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 

1902.) 

TAXATION— PSRSONAL  PROPBRTT— SITOS— 
CONSTITUTIONAL    LAW. 

1.  Laws  1899,  c.  15,  §  14,  proyidlng  that  all 
personal  property,  except  certain  classes,  shall 


uv  uwiuvu  w  ue  in  uie  luwusuip  lu  wuicu  lis 
principal  office  or  place  of  business  is  situated, 
does  not  contraveue  Const,  art.  8,  §  9,  requiring 
that  "all  taxes  levied  by  any  county,  city,  town 
or  township,  shall  be  uniform  and  ad  valorem 
on  all  property  in  the  same";  this  not  restrict- 
ing the  legislature  from  prescribing  regulations 
as  to  the  situs  of  personal  property. 
Cook,  J.,  dissenting. 

Appeal  from  superior  court  Forsyth  coun- 
ty; Shaw,  Judge. 

Action  by  the  city  of -Winston  against  the 
town  of  Salem.  Judgment  for  defendant 
Plaintiff  appeals.    Reversed. 

Watson,  Buxton  &  Watson,  for  appel- 
lant   A.  H.  Bller,  for  appellee. 


CLARK,  J.  The  Reynolds  Tobacco  Com- 
pany (a  corporation)  and  Eanes  &  Co.  (a 
partnership)  are  tobacco  manufacturers,  each 
having  its  principal  office  and  factory  building 
in  Winston,  and  each  using  warehouses  Just 
across  the  street  In  Salem  (the  towns  being  di- 
vided only  by  a  street).  In  which  they  tempo- 
rarily store  leaf  tobacco,  as  bought  from  time 
to  time,  until  it  Is  removed  to  the  factory  in 
Winston  for  manufacture.  The  question  Is 
whether  the  leaf  tobacco  thus  stored  on  June 
1, 1900,  was  taxable  In  Winston  or  Salem.  The 
said  parties  have  paid  the  taxes  thereon  In 
Winston,  under  an  agreement  that  said  taxes 
will  be  paid  over  by  said  city  to  the  town  of 
Salem  if  the  courts  shall  adjudge  that  the 
latter  Is  entitled  to  the  same.  If  this  ac- 
tion is  properly  constituted  In  court  which 
we  do  not  wish  to  be  understood  as  decid- 
ing, for  no  recovery  Is  asked  by  the  plain- 
tiff, who  has  the  fund  In  possession,  the 
question  is  settled  In  favor  of  the  power  of 
taxation  of  said  tobacco  by  the  city  of 
Winston  by  the  very  terms  of  the  statute 
then  in  force.  Laws  1889,  c.  15.  Section  14 
thereof  provides  that:  "All  personal  proper- 
ty, except  such  shares  of  capital  stock  and 
other  property  as  are  directed  to  be  listed 
otherwise  in  this  act,  shall  be  listed  in  the 
township  in  which  the  person  so  charged 
resides  on  the  1st  day  of  June.  The  resi- 
dence of  a  corporation,  partnership  or  Joint 
stock  association  shall  be  deemed  to  be  in 
the  township  in  which  Its  principal  office  or 
place  of  business  is  situated."  Const  art. 
7,  {  9,  requires  that  "all  taxes  levied  by  any 
county,  city,  town  or  township,  shall  be  uni- 
form and  ad  valorem  upon  all  propert,v  in 
the  same."  The  towns  of  Winston  and  Sa- 
lem are  in  the  same  township,  and  the  char- 
ters of  both.  In  conformity  to  the  above  con- 
stitutional provision,  grant  them  power  to 
levy  and  collect  taxes  upon  "all  real  and 
personal  property  within  its  corporate  '" 
its."  Priv.  Laws  1891,  c.  40,  {  41  ' 
chapter  307,  i  50.  As  to  the  »«' 
there  can  be  no  doubt  but  - 
sonalty  for  purposes  n' 
Immemorial  has  b'^ 
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Is  nothing  in  the  above-cited  section  of  the 
constitution  wliicta  indicates  an  intention  to 
restrict  legislation  as  to  the  situs  of  personal 
property,  which  at  common  law  always  fol- 
lowed the  person, — Whence  Its  designation,— and 
no  decision  has  so  construed  that  section.  It 
seems  to  us  that  sound  public  policy  requires 
that  the  legislature  be  left  free,  as  always 
heretofore,  to  prescribe  regulations  as  to  the 
situs  of  personal  property,  and,  unless  the 
constitutional  provision  were  plain  and  ex- 
plicit to  the  contrary,  we  cannot  hold  the 
statute  to  be  unconstitutional.  As  the  above- 
cited  section  (section  14,  c.  15,  Laws  1899) 
located  the  situs  of  this  property,  which  is 
not  "property  directed  to  be  otherwise  listed 
in  the  act,"  in  the  place  where  the  corpora- 
tion or  partnership  has  "its  principal  office 
or  place  of  business,"  it  follows  that  by  the 
terms  of  the  respective  charters  this  tobacco 
was  taxable  In  the  town  of  Winston.  This 
Is  the  general  rule.  "Where  a  corporation 
had  its  place  of  business'  in  one  town,  with 
a  part  of  the  personal  property  stored  "In 
another  town,  such  property  Is  only  taxable 
In  the  town  where  Its  place  of  business  is 
located."  Mlddletown  Ferry  Co.  v.  Town  of 
Middlctown,  40  Conn.  65;  Orange  &  A.  R. 
Co.  V.  City  Council  of  Alexandria,  17  Grat. 
]76.  See,  also,  note  5,  p.  186,  Burroughs, 
Tax'n,  with  a  large  number  of  cases  cited, 
holding  the  same  doctrine. 
Krrcr. 

FURCHES,  C.  J.  I  concur  in  the  opinion 
of  the  court,  because  I  believe  that  it  states 
the  law  as  It  is  written,  and  not  because  I 
think  the  law  Is  right  If  I  considered  that 
I  had  the  power  to  do  so,  I  would  change 
it,  and  agree  with  the  dissenting  opinion 
of  my  Brother  COOK.  But  personal  prop- 
erty Is  supposed  to  attend  the  person  of 
the  owner,  and  upon  that  idea  is  taxable 
where  the  owner  resides,  and  in  most  cases 
this  is  proper  and  convenient,  as,  where  a 
taxpayer  hae  small  amounts  of  personal 
property  In  dlfiferent  townships  or  In  dif- 
ferent counties.  It  would  be  Inconvenient  for 
him  to  list  such  property  in  the  township 
or  county  where  It  happened  to  be  on  the 
1st  day  of  June.  And  the  uniform  rule 
has  been  to  list  personal  property  for  tax- 
ation In  the  county,  township,  or  town  where 
the  owner  resides.  While  this  Is  the  rule 
under  this  presumption,  that  such  property 
attends  the  person  of  the  owner,  it  has  for 
a  long  time,  if  not  always,  been  held  that 
this  presumption,  or  "Action"  as  It  Is  some- 
times called,  is  subject  to  be  changed  by 
legislative  enactment,  as  has  been  done  by 
providing  that  guardians  should  list  their 
ward's  estate  In  the  township  where  the 
ward  resides,  and  by  providing  that  stock 
on  a  farm  should  be  listed  where  the  farm 
Is  listed.    But  none  of  these  legislative  acts 
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where  the  owner  resides.  Indeed,  it  seems 
to  me  that  the  legislature,  In  making  the 
exceptions  It  has,  construed  the  greneral  act 
to  be  that  It  must  be  listed  where  the  owner 
resides,  in  all  cases  not  so  excepted  from 
the  general  rule,  under  the  doctrine  of  "es- 
pressio  unius  est  exclusio  alterlus."  And 
while  I  think  it  is  the  law  as  now  written, 
to  my  mind  it  may  work  great  hardship 
and  wrong.  As  I  understand  the  law,  as  it 
is  now,  a  man  may  own  or  have  rented  a 
storehouse  in  town,  in  which  he  has  $50,000 
worth  of  goods  which  receive  the 'protection 
of  the  town  government  under  its  police 
authority,  and  the  beneUts  of  the  town  trade; 
and  yet,  if  be  happens  to  live  outside  of  the 
corporate  limits,  his  $50,000  worth  of  prop- 
erty escapes  the  payment  of  one  cent  of 
taxes  to  support  the  town  government  This 
I  think  should  be  remedied,  but  I  cannot  do 
it  It  seems  to  me  that  the  legislature  might 
do  It  by  providing  that  property  in  or  con- 
nected with  the  use  of  a  house  should  be 
listed  for  taxation  where  the  bouse  is  list- 
ed, as  it  Is  provided  that  stock  on  a  farm 
shall  be  listed  where  the  farm  is  ifsted. 

DOUGLAS,  J.  (dubitante).  I  am  very 
much  impressed  with  the  strength  and  con- 
sistency of  the  reasoning  in  the  dissenting 
opinion  of  Justice  COOK.  If  It  is  not  the 
law,  it  should  be  the  law.  Suppose  that  a 
man  should  have  a  large  warehouse  or  fac- 
tory in  the  city  of  Winston,  where  he  was 
actively  engaged  In  the  regular  transactiin 
of  bis  business,  and  where  he  kept  stored 
large  amounts  of  tobacco;  he  would  not  be 
liable  for  any  municipal  tax  whatever,  ex- 
cept, perhaps,  a  license  tax,  if  he  happened 
to  live  a  few  feet  beyond  the  corporate  lim- 
its. The  fact  that  he  lived  In  another  city 
would  make  no  difference  In  the  principle. 
A  cotton  broker  In  Kalelgh,  similarly  situ- 
ntcMl.  would  be  equally  exempt  He  would 
have  all  tlie  beneflts  of  a  city,  with  practical- 
ly none. of  its  burdens.  He  would  have  all 
its  facilities  for  transacting  business,  buy- 
ing, selling,  shipping,  and  banking,  vrlfb 
police  and  flre  protection,  for  the  price  of 
his  license.  If  he  had  a  thousand  bales  of 
cotton  stored  In  the  city,  every  bale  would, 
in  contemplation  of  law,  be  located  at  his 
home.  It  can  hardly  be  said  that  such  a 
system  of  taxation  results  in  the  practical 
uniformity  contemplated  by  the  constitution, 
whatever  may  be  its  theoretical  naturtt. 
And  yet  it  may  be  that  the  situs  of  per8on.ii 
property  is  within  the  control  of  the  leglsl.-*- 
torc.  If  BO,  we  mnst  await  legislative  ac- 
tion. 

COOK,  J.  (dissenting)  By  section  14,  t 
15,  Laws  1899,  cited  and  sustained  in  tiie- 
opinion  of  the  court  the  legislature  undei^ 
takes  to  fix  the  situs  of  personal  property 


cne  rownsnip  in  wnicn  tne  owner  resiaes,  or 
wbere  the  corporation,  partnership,  or  Joint- 
stock  association  has  its  principal  office  or 
place  of  business.  So  that,  in  this  view,  a 
person  owning  personal  property  of  very 
great  value,  situate  and  in  nse  in  a  township 
or  city,  which  may  be  in  debt,  and  reqnired 
to  levy  taxes  to  meet  its  obligations,  might 
move  bis  residence  out  of  that  township  or 
city  into  township  or  dty  wbicb  owed  no 
debt,  and  thus  escape  taxation  therein,  and 
yet  receive  all  the  benefits  and  protection 
inuring  and  resulting  from  such  township  or 
city  Indebtedness.  So,  likewise,  could  a  cor- 
poration, partnership,  or  Jolht-stock  associa- 
tion obtain  a  like  advantage  by  the  removal 
or  location  of  the  principal  office  or  principal 
place  of  bnslness.  If  this  be  so,  then  the 
nonresidents  of  the  townslilp  or  city  would 
receive  equal  benefit  and  protection  with  the 
residents,  and  pay  nothing  for  it;  leaving  the 
burden  of  paying  for  the  same  upon  the  resi- 
dents, based  upon  the  fancied  idea  that  the 
personal  property  follows  the  person.  To 
my  mind  it  is  clear  that  this  fiction  was  ex- 
ploded, and  so  Intended,  by  our  constitution, 
in  ordaining  that  all  taxes  levied  shall  be 
anlfbrm  and  ad  valorem  upon  all  the  proper- 
ty In  the  same,— in  the  county,  city,  town,  or 
township  where  it  may  abide,  remain,  be 
kept,  or  placed  by  the  owner,— to  the  end  that 
each  article  of  value  should  there  beer  its 
proportionate  part  of  the  burden  of  taxa- 
tion in  consideration  of  the  advantages,  bene- 
fits, and  protection  which  it  there  has  and 
enjoys. 

Plaintiff  and  defendant  are  two  separate 
and  distinct  municipalities,  situated  in  the 
same  (Winston)  township,  In  Forsyth  coun- 
ty, existing  under  separate  charters.  They 
adjoin  each  other,  and  are  separated  by  a 
street  (First  street),  which  runs  east  and 
west,  and  which  is  owned  and  maintained 
by  plaintiff.  The  B.  J.  Reynolds  Tobacco 
Company,  a  corporation  having  its  principal 
office  and  factory  building  in  Winston,  and 
P.  H.  Hanes  &  Co.,  a  copartnership,  the 
several  members  of  which  reside  in  Winston, 
and  also  having  its  principal  office  and  fac- 
tory situate  therein,  are  engaged  in  the  man- 
ufacture of  plug  tobacco,  and  in  buying,  stor- 
ing, and  preparing  leaf  tobacco  for  manufac- 
ture. On  June  1,  1900,  and  for  several  years 
prior  thereto,  they  had  in  buildings,  leased 
for  a  term  of  years  for  such  purpose,  leaf 
tobacco,  kept  therein  for  storage  until  ready 
to  be  removed  to  the  factories  in  Winston 
for  manufacture.  As  both  of  the  owners  of 
the  leaf  tobacco  so  kept  for  storage  In  Salem 
have  their  principal  office  and  factory  in 
Winston,  and  the  individual  members  of  the 
copartnership  reside  therein,  plaintiff  claim- 
ed that  the  tobacco  so  stored  and  kept  in 
Salem  was  a  subject  of  taxation  for  munic- 
ipal purposes  by  it,  and  listed  the  same  for 
taxation,  and  insists  that  the  taxes  are  due 


corporate  imiiis,  was  uaoie  to  uxaiion  oy 
It,  and  accordingly  listed  the  same  for  taxa- 
tion for  Its  municipal  purposes,  and  clalms- 
the  taxes  due  thereon.  So  the  question  pre- 
sented in  this  appeal  Is,  do  the  taxes  as- 
sessed upon  the  leaf  tobacco  so  stored  and 
BO  kept  in  Salem  belong  to  plaintiff,  under 
its  assessment,  because  the  owners  reside  in, 
and  have  their  principal  office  and  factory  in, 
Winston?  Or  to  state  it  In  a  different  way, 
should  the  tobacco  so  stored  and  kept  in  Sa- 
lem be  listed  for  taxation  for  municipal  pur- 
poses by  the  city  of  Winston,  where  the  own- 
ers, corporation  and  copartnership,  had  their 
principal  office,  or  by  Salem,  where  the  prop- 
erty was  stored  and  kept  until  ready  and 
needed  for  use  at  the  factory? 

As  all  personal  property  is  movable.  It 
cannot  be  said  to  be  permanently  located 
anywhere.  Therefore  it  cannot  have  a  fixed 
or  unchangeable  abode.  While  movable  at 
the  owner's  will.  It  does  not  in  fact  neces- 
sarily accompany  its  owner,  but  must  be 
and  exist  where  it  is  placed  In  the  service  or 
use  for  which  he  has  designed  it.  Where 
the  same  is  placed  for  an  Indefinite  time, 
awaiting  the  use  for  which  it  is  designed,  or 
being  used  in  the  service  of  its  owner  while 
there  In  carrying  on  bis  business  of  a  per- 
manent nature,  or  for  an  Indeterminate  pe- 
riod, its  presence  there  must  be  generally  con- 
sidered to  have  such  an  actual  situs  as  would 
draw  to  it  that  legal  protection  for  which  it 
should  be  liable  for  taxation.  If  not  otherwise 
prescribed  by  law.  But  the  situs  of  property 
subject  to  taxation  by  the  county,  city,  town, 
or  township  is  expressly  fixed  by  article  7, 
8  9,  of  the  constitution,  which  requires  the 
levy  to  be  "upon  all  the  property  in  the 
same,"  and  that  It  shall  be  uniform  and  ad 
valorem.  The  section  is  as  follows:  "All 
taxes  levied  by  any  county,  city,  town  or 
township  shall  be  uniform  and  ad  valorem 
upon  all  property  In  the  same,  except  proper- 
ty exempted  by  this  constitution."  So,  it  is 
necessary  to  determine  what  Is  meant  by 
all  pi-operty  "in  the  same."  When  is  prop- 
ei-ty  "in  the  same"  (city  here),  within  the 
meaning  of  that  section?  This  being  deter- 
mined, there  can  be  no  question  as  to  the 
situs  as  fixed  by  the  constitution.  Real  prop- 
erty being  permanently  located,  there  can 
be  no  question  as  to  its  situs;  but  on  account 
of  the  movabllity  of  personal  property,  in  Its 
use,  and  service  of  Its  owner,  there  is  some- 
difficulty  in  determining  when  it  is  "in  the 
same"  (county,  city  or  township),  as  a  sub- 
ject of  taxation.  It  is  clear  to  us  that  it  is 
not  contemplated  by  the  constitution  that  it 
is  "in  the  same"  while  in  transit;  otherwise 
it  would  be  taxable  in  each  and  every  mu~ 
nicipallty  through  which  it  might  pass  on  the 
1st  day  of  June.  Nor  can  it  be  held  that  It 
would  be  exempt  from  taxation  by  the  mu- 
nicipality of  its  usual  situs  or  abode  if  tem- 
porarily in  Its  use  it  be  removed  therefrom. 


whlcb  it  1b  remoTed,  The  meaning  of  the 
language  of  the  constitution  does  not  admit 
•of  a  doubt,  or  allow  a  question  to  be  raised 
concerning  the  situs  of  property  for  taxa- 
tion, after  it  is  determined  where  the  own- 
er has  located  It  for  his  use  or  in  bis  serrice. 
Its  situs  is  fixed  by  the  place  where  it  is 
kept  for  use  and  service,  and  not  by  the  resi- 
dence of  the  owner.  With  this  understand- 
ing of  section  9,  art  7,  of  the  constitution, 
as  applied  to  that  class  of  personal  property 
wliicb  does  not  in  fact  accompany  the  per- 
son of  its  owner,  the  value  of  which  grows 
out  of  its  corpus  or  materiality,  as  distin- 
guished from  that  class  which  Is  Intangible, 
and  Is  but  the  eTldence  of  right  or  interest  in 
the  corpus  or  materials  of  value,  which  in 
fnct  does,  or  in  fiction,  of  necessity,  must, 
accompany  its  owner,  we  think  the  plaintiff 
had  no  right  to  tax  the  leaf  tobacco  stored 
und  kept  in  Salem.  Whether  the  owner  be  a 
-corporation  or  a  natural  person,  its  situs  for 
taxation  is  where  it  is  kept  by  its  owner,— 
where  the  owner  allows  it  to  abide,  to  re- 
main. There  It  must,  of  necessity,  be  under 
the  protection  of  the  legal  authority  enforced, 
-and  should  bear  its  proper  part  of  the  ex- 
penses, which  I  understand  to  be  the  prin- 
ciple underlying  this  section  of  our  constitu- 
tion. The  charters  of  plaintiff  and  defend- 
-ant  are  in  conformity  with  article  7,  f  9. 
Each  is  granted  the  power  to  levy  and  col- 
lect taxes  upon  "all  real  and  personal  prop- 
erty within  the  [Its]  corporate  limits,  includ- 
ing," etc.  Prlv.  Laws  1891,  cb.  40,  {  41  a); 
chapter  307,  i  60. 

The  facts  agreed  In  this  case  show,  that 
the  buildings  of  the  resi)ective  owners  were 
leased  for  a  term  of  years,  and  that  leaf  to- 
bacco was  continually  and  continuously 
-stored  therein,  and  there  prepared  for  manu- 
facture. They  kept  a  stock  of  tobacco  there, 
apon  which  they  drew  for  the  factory  to 
Diannfacture,  and,  as  they  drew  out,  would 
ceplenlsh  the  stock.  So  the  conclusion  is  ir- 
resistible that,  the  tobacco  being  put  and 
kept  In  Salem  by  its  owners  for  the  purpose 
•of  storing  and  preparing  for  future  use.  It 
there  acquired  Its  situs  for  the  purpose  of 
taxation. 


■TATE  y.   MUTUAL  BENEFIT  LIFE   INS. 
CO. 

(Supreme  Court  of  North  Carolina.    Dec  2, 
1902.) 

INSURANCE  POLICY— FORPEITURH  FOR  NON- 
PAYMENT OF  PREMIUMS— APPLICATION  OF 
ACCUMULATED  PROFITS— QUANTUM  OP  EX- 
TENSION. 

1.  Insured  held  a  participating  policy  in  a 
mutual  benefit  association,  under  which,  when 
forfeiture  was  Incurred  for  noupayment  of  pre- 
miums, his  proportion  of  accumulated  profits 
was  to  be  applied  to  the  extension  of  the  Insur- 
•ance.    The  policy  had  been  taken  out  by  a  70 


serve,  less  any  indebtedness  to  the  company  on 
the  policy,"  should  be  applied  to  its  extension. 
and  that  the  certificate  of  indebtedness  should 
be  a  lien  on  the  policy.  Beld,  that  the  amount 
of  the  certificate  must  be  deducted  from  the  ac- 
cumulated profits  before  they  could  be  applied 
In  the  extension  of  the  policy. 
Douglas,  J.,  dissenting. 

Appeal  from  supertor  court,  Rutherford 
county;  Winston,  Judge. 

Action  by  Sarah  A.  Tate  against  the  Mutu- 
al Benefit  Life  Insurance  Company.  From 
a  Judgment  for  defendant,  plaintUf  appeals. 
Affirmed. 

McBrayer  &  Justice  and  E.  X.  Justice,  for 
appellant  Burwell,  Walker  &  Cansler,  for 
appellee. 

FURCHES,  C.  J.  This  action  Is  prosecuted 
to  enforce  the  collection  of  an  insurance  pol- 
icy issued  to  C.  L.  Tate  on  the  16th  of  Decem- 
ber, 1890,  for  the  benefit  of  the  plaintiff.  The 
annual  premium  on  this  policy  was  $24.42, 
to  be  paid  on  the  16th  day  of  December  of 
each  succeeding  year,  which  payment  con- 
tinued the  policy  for  one  year  from  the  date 
of  said  payment,  at  which  time  the  policy 
became  void  if  the  premium  was  not  t>aid. 
But  it  was  a  mutual  beneficiary  association, 
in  which  the  assured  participated  in  the 
profits;  and,  when  a  policy  became  forfeited 
for  the  nonpayment  of  premiums.  If  there 
were  accumulated  profits  belonging  to  the 
assured,  they  were  applied  to  the  payment  of 
such  premiums,  and  gave  the  assured  the 
benefit  of  an  extension  of  the  policy  (or 
such  time  as  the  accumulated  profits  paid 
for.  But  it  gave  him  no  right  to  participate 
In  the  accumulations  after  the  forfeiture  for 
nonpayment  The  last  payment  of  premiums 
was  on  the  16th  day  of  December,  1893. 
which  continued  the  policy,  with  all  its  bene- 
fits, until  the  16th  of  December,  1894,  when 
the  next  premium  became  due.  At  that  time 
there  was  due  the  assured  from  the  accumu- 
lated profits  (called  the  "reserve")  the  sum 
of  $41.36.  This  amount  if  applied  to  the 
payment  of  premiums,  would  have  extended 
the  policy  until  after  the  death  of  the  as- 
sured. But  the  policy  contained  other  terms 
and  conditions,  which  have  to  be  considered. 
It  allowed  a  party  to  Instu«  by  payment  in 
cash  70  per  cent  of  the  premium,  and  the 
other  30  per  cent  In  a  certificate  of  Indebt- 
edness to  the  company,  and  this  policy  was 
taken  out  upon  that  plan.  It  is  claimed  by 
the  defendant  that  these  certificates  of  In- 
debtedness should  t>e  d^ucted  from  the  ^1.- 
86  of  accumulations,  and  only  the  balance, 
after  deducting  this  Indebtedness  (and  some 
other  expenses,  which  we  do  not  discuss,  lest 
it  might  produce  confusion),  should  be  ap- 
plied to  extending  the  policy.  And  it  la  ad- 
mitted that,  if  this  is  done,  the  time  of  ex- 
tension had  expired  before  the  death  of  the 
assured.    So  this  ia  the  question,  and  forma 
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BBISCOE  T.  YOUNG. 


the  contention  between  the  parties,  and  makes 
It  a  question  of  law  depending  upon  tlie 
construction  of  tlie  policy. 

It  lias  been  tield  in  Insurance  Co.  v.  Dutch- 
er,  95  U.  8.  269,  24  Im  Ed.  410,  in  an  action 
on  a  policy  very  mucli  like  the  one  under 
consideration  in  that  respect,  that  the  notes 
or  certificates  of  indebtedness  to  the  compa- 
ny for  the  30  per  cent,  of  the  premium  were 
payments  to  the  company,  and  so  we  hold  in 
this  case.  And  if  the  policy  in  other  re- 
spects was  like  the  one  InTolved  in  Insurance 
Co.  V.  Dutcher,  we  would  hold  that  the 
plaintiff  should  recover,  and  reverse  the  Judg- 
ment appealed  from.  In  that  case,  as  the 
defendant  does  in  this  case,  the  insurance 
company  sought  to  have  the  surplus  applied 
first  to  the  payment  of  the  premium  notes 
due  it,  and  only  the  balance  applied  to  the 
extension  of  the  policy.  But  the  court  In 
that  case  refused  to  allow  that  to  be  done, 
for  the  reason  that  It  was  not  provided  for  in 
the  policy.  But  the  Insurance  company, 
since  that  decision,  and  before  the  policy 
sued  on  was  taken  out,  had  changed  the 
frording  of  Its  policies,  and,  as  It  seems  to 
US,  the  provisions  of  Its  policies  (this  policy), 
so  as  to  meet  the  difficulty  pointed  out  In  the 
case  of  Insurance  C!o.  v.  Dutcher,  supra.  It 
Is  provided  in  this  policy  that  these  notes  or 
cei-tiflcates  of  Indebtedness,  given  in  part 
payment  of  premiums,  shall  be  a  lien  on  the 
policy,  and  only  "the  net  reserve,  less  any 
Indebtedness  to  the  cc^npany  on  the  policy," 
shall  be  applied  to  the  purchase  of  a  non- 
participating  policy;  that  is,  to  the  extension 
of  the  policy.  This,  it  seems  to  us,  distin- 
guishes it  from  Insurance  Co.  v.  Dutcher, 
and  this  view  is  fully  sustained  in  Omaha 
Nat.  Bank  v.  Mutual  Ben.  Life  Ins.  Co.,  28 
C.  C.  A.  300,  84  Fed.  122. 

The  defendant  In  this  case  Iielng  the  same 
defendant  as  in  that  case,  and  the  policy 
there  sued  on  being  the  same  as  the  one 
sued  on  in  this  case,  the  court  below  so  held, 
and,  as  we  fall  to  see  the  error  complained 
of,  the  Judgment  is  affirmed. 

DOUOI/AS,  J.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court,  because  I  am 
not  certain  that  the  facts  have  been  under- 
stood. It  is  true  the  policy  provides  that 
any  indebtedness  of  the  assured  to  the  com- 
pany shall  be  a  lieu  on  the  policy,  and  may 
be  deducted  from  the  reserve.  But  are  the 
deferred  premium  notes  an  actual  indebt- 
edness? I  doubt  it  Ail  old-line  companies 
stipulate  for  premiums  largely  in  excess  of 
what  Is  reasonable  or  necessary  with  a  view 
to  their  reduction  by  so-called  dividends. 
These  dividends  are  no  part  of  the  surplus  or 
reserve,  but  are  payable  annually  to  the  as- 
sured, either  In  cash  or  by  allowance  In  re- 
duction of  premiums.  For  Instance,  the 
sflpulated  annual  premium  on  one  of  my  life 
policies  is  ?198.90,  while  this  year's  dividend 
amounted  to  $54.40,  reducing  the  net  amount 
of  premium  I  was  compelled  to  pay  to  ?144.- 


50.  The  reserve  is  entirely  distinct,  and  is- , 
kept  intact  until  the  payment  or  expiration  ' 
of  the  policy.  In  the  latter  event,  it  may 
be  used  under  certain  conditions  for  paid-up 
or  extended  insurance.  I  am  under  the  im- 
pression that  in  the  case  at  bar  the  assured 
was  permitted  to  give  his  note  for  30  per 
cent  of  his  premium  in  lieu  of  dividends 
with  the  expectation  on  both  sides  that  the 
accruing  dividends  would  pay  the  notes  with- 
out recourse  upon  the  assured.  If  this  is 
true,  and  the  notes  have  been  or  should 
have  been  paid  by  the  accruing  dividends, 
they  are  no  longer  an  indebtedness,  and  can- 
not be  deducted  from  the  reserve.  This 
'  would  leave  the  entire  reserve  belonging  to- 
the  policy  in  a  condition  to  be  used  for  its 
extension.  The  defendant  is  said  to  be  a 
mutual  company,  but  the  policy  in  dispute  Is 
apparently  based  upon  "old  line"  methods. 
It  is  certainly  not  upon  the  assessment  plan. 
If  these  facts  are  true,— and  I  am  free  to 
say  they  are  by  no  means  clear,— it  would  be 
a  gross  Imposition  upon  the  assured  to  per- 
mit the  defendant  to  charge  up  against  the- 
surplus  notes  wholly  or  partially  paid  from 
the  dividends,  and  thus  defeat  the  entire  pol- 
icy of  insurance. 


BRISCOE  et  al.  v.  TOUNa. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 
1902.) 

DIVERTINO    WiLTER— DAMAOBS-BVIDBNCE. 

1.  Where  one  diverts  water  from  a  stream  by 
cnttiog  a  channel  from  it,  and  then  at  a  lower 
point  turning  it  back  into  the  old  channel,  so 
that  by  its  own  momentum  it  is  carried  onto  the 
land  of  others,  he  Is  liable  for  damages. 

2.  One  who,  by  catting  a  channel  from  a 
stream,  obstructs  the  old  channel,  and  then 
turns  the  water  back  into  the  channel  without 
remoTlng  the  obstruction,  Is  liable  for  damages 
resulting  therefrom. 

3.  On  the  question  of  damages  to  land  from 
diversion  of  water,  testimony  as  to  the  differ- 
ence in  value  of  the  land  before  and  after  the 
injury  is  admissible.  The  difference  in  pro- 
ductiveness Is  bnt  one  of  the  elements  affecting 
its  value. 

Appeal  from  superior  court  Rutherford 
'  county ;    Winston,  Judge. 

Action  by  Alice  Briscoe  and  others  against 
N.  Young.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

'  S.  Gallert  and  Busbee  &  Busbee,  for  ap- 
pellant. 

DOUGLAS,  J.  We  are  compelled  to  say 
that  we  find  great  difficulty  in  understand- 
ing this  case  from  the  pleadings  and  the 
evidence.  The  map  that  was  used  on  the 
trial  below  has  not  been  sent  up.  Whether 
it  would  have  enlightened  us  or  not  we  do 
not  know.  Here  and  below  the  defendant 
demurred  ore  tenus  to  the  complaint  as  not 
setting  forth  a  cause  of  action.  Although 
some  parts  of  the  complaint  are  somev^at 
unintelligible,  we  think  that  as  a  whole  it 


Digitized  by  VjOOQIC 


4  of  the  complaint  is  as  follows:  "That  the 
defendant  In  the  early  part  of  the  year  1901, 
negligently  and  wrongfully  proceeded  to  cut 
a  canal  from  one-fonrtb  to  one-half  mile  in 

length,  commencing  at  a  point  about  

^ards  above  where  plaintiff's  and  defendant's 
lands  Join,  and  emptying  into  the  old  chan- 
nel of  the  creek  at  a  point  about yards 

below  the  upper  line  of  plaintiff's  land,  and 
by  reason  of  said  canal  did  wrongfully  divert 
the  water  from  plaintiff's  land,  and  did  cause 
the  old  channel  or  creek  run  to  fill  up  with 
mud,  sand,  brush,  and  other  obstructions, 
and  did  thereby  greatly  damage  the  plain- 
tiff's land  by  sobbing  and  rendering  totally 
unfit  for  cultivation  some  20  or  25  acres  of 
the  most  productive  part  of  the  plaintlCTs 
bottom  land."  We  do  not  see  how  diverting 
water  from  a  man's  land  would  tend  to  flood 
it,  aot  how  such  diversion  would  fill  up  the 
«ld  channd  with  mud,  sand,  and  brush. 
How  did  the  sand  and  brush  get  there,  if 
there  was  no  water  to  carry  them?  Such 
a  condition  would  more  likely  be  the  result 
of  a  freshet,  for  which  the  defendant  might 
not  be  responsible.  We  must  bear  in  mind 
that  the  defendant  is  responsible  only  for 
the  damages  resulting  from  his  unlawful  di- 
version of  water,  and  not  for  such  as  are 
caused  by  a  freshet,  or. other  circumstances 
beyond  his  control,  except  to  the  extent  to 
which  his  unlawful  act  may  have  contribut- 
ed thereto.  The  clearing  up  of  our  lands 
is  constantly  increasing  the  number  and  vio- 
lence of  freshets  in  two  ways,— by  permitting 
the  water  to  run  off  the  land  more  rapidly, 
and  by  filling  up  the  stream  with  sand.  Oc- 
casionally freshets  are  so  great  as  to  cover 
the  entire  bottom  lands,  and  under  such  cir- 
cumstances ditches,  whether  lawful  or  un- 
lawful, add  nothing  to  the  result  In  fact 
they  are  usually  filled  up  unless  their  direc- 
tion and  fall  are  such  as  to  enable  them  to 
clean  themselves  with  the  receding  waters. 
Water  may  be  diverted  In  two  ways,  which 
are  somewhat  different  in  their  results  and  In 
the  legal  principles  by  which  they  are  govern- 
ed. The  first— which  has  been  more  frequent- 
ly before  this  court— is  where  a  ridge  or  nat- 
ural watershed  has  been  cut  through  so  as 
to  change  the  entire  direction  of  the  waters 
beyond,  and  bring  them  where  nature  never 
intended  them  to  go.  Mullen  v.  Water  Co., 
130  N.  C.  496,  41  S.  B.  1027,  and  cases  there- 
in cited.  The  other  form  of  diversion  is 
where  the  current  of  the  stream  is  changed 
without  turning  into  it  any  waters  that  would 
not  naturally  have  gone  there.  Where  both 
the  natural  and  the  artificial  channels  are  on 
the  defendant's  own  land,  we  do  not  see 
how  he  would  be  liable.  Mlzell  v.  McGow- 
an,  120  N.  C.  93,  39  S.  E.  729,  85  Am.  St 
Rep.  705.  But  where  the  natural  channel  is 
the  boundary  line  between  adjacent  proprie- 
tors, different  questions  arise,  some  of  which 
4ire  not  necessarily  involved  lu  this  case.    If, 


SO  that  the  water  would  be  carried  by  its 
own  momentum  across  the  channel  and  oato 
the  plaintiff's  land,  he  would  be  liable  for 
the  resulting  damage.  If  the  cutting  of  the 
new  channel  did  in  fact  cause  the  obstruc- 
tion of  the  old,  and  the  defendant  turned  the 
water  back  into  the  old  channel  without  re- 
moving such  obstructions,  we  see  no  reason 
why  he  should  not  be  liable  for  the  damage 
resulting  from  his  own  neglect  We  think 
such  facts  are  sufflciently  alleged  In  the  com- 
plaint, and  that  there  was  evidence  tending 
to  sustain  them.  The  demurrer  to  the  com- 
plaint and  the  motions  to  nonsuit  were  prop- 
erly refused. 

The  exceptions  to  the  evidence  cannot  be 
sustained.  There  Is  no  reason  why  the  "wit- 
nesses should  not  testify  to  the  difference 
in  value  of  the  land  before  and  after  the  in- 
Jury.  The  difference  In  productiveness  is 
merely  one  of  the  elements  affecting  its  val- 
ue. There  Is  an  exception  to  the  introduction 
of  a  letter  from  G.  C.  Briscoe  to  Young,  but, 
as  neither  the  letter  nor  its  esB«itial  purport 
appears  in  rec<Hd,  we  are  unable  to  say  there 
was  error. 

Nearly  all  the  defendant's  special  prayers 
were  given,  and  there  is  nothing  in  his  hon- 
or's charge  to  which  he  can  rightfully  ^- 
cept 

As  we  see  no  error  in  the  trial  of  the  ac- 
tion, the  Judgment  is  afiirmed. 


STATE  V.  McCALL  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  2, 
1902.) 

ARSON— ACCBSSORIES  BEFORB  THE  FACT— DE- 
FENDANT'S FRBVIOtTS  CRIME  —  CRIUE  OF 
PRINCIPAL— ADMISSIBILITT  OF  EVIDEXCB— 
INSTRUCTION. 

1.  Defendants  were  indicted  as  accessories  be- 
fore the  fact  to  the  bamine  of  a  church,  the 
state's  theory  being  that  they  bad  jprocured 
that  to  be  done  in  order  to  cover  np  their  own 
previous  crime  of  burning  a  mill.  The  prin- 
cipal, who  had  pleaded  guilty  to  burning  the 
church,  was  permitted  to  testify  to  various  in- 
criminating tacts  tending  to  show  defendants' 
guiit  in  the  matter  of  the  mill.  Defendants 
were  already  under  arrest  for  burning  the  mill 
before  they  procured  the  bumiug  of  the  church. 
Held,  that  the  admission  of  the  evidence  was 
error. 

2.  Two  witnesses  werie  permitted  to  testify  to 
admissions  made  by  the  principal  showing  his 
guilt,  and  that  the  defendants  bad  induced  him 
to  burn  the  church.  Held  that,  as  this  evidence 
was  admissible  merely  to  corroborate  the  prin- 
cipal, and  not  as  substantive  evidence  of  his 
guilt,  which,  though  he  bad  pleaded  guilty, 
was  an  issue  iu  tlie  case,  it  was  error  to  let  it 
go  to  the  jury  without  an  instruction  so  limiting 


Appeal  from  superior  court  Burke  county; 
Coimdll,  Judge. 

Alexander  McCall  and  Snmnel  McOall  were 
convicted  of  being  accessories  before  tbe  fact 
to  arson,  and  appeal.    Reversed. 
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Attwney  General,  forthe  State. 

FURCHES,  C.  J.  The  defendants  are  In- 
dicted for  burning  Concord  Methodist  Church. 
Tbe  offense  is  alleged  to  hare  been  committed 
In  McDowell  connty  by  Jack  Keaton,  as  prln- 
dpal,  and  the  defendants,  Alexander  McCall 
and  Samuel  McCall,  as  accessories  before  the 
fact  The  defendant  Keaton  pleaded  guilty, 
and  the  McCalls  pleaded  not  guilty,  and  the 
ease  was  moved  to  Burlte  connty  for  trial. 
Samuel  Is  the  son  of  Alexander  McCall,  and  it 
was  shown  that  some  time  before  the  church 
was  burned  a  mill  belonging  to  Bom  Brown 
bad  been  burned,  and  Alexander  McCall  was 
charged  with  burning  the  mill,  and  had  been 
arrested  on  that  charge  before  the  church  was 
burned;  and  It  was  admitted  by  the  state  on 
the  trial  that  he  had  been  tried  and  acquitted 
vt  burning  the  mill.  The  theory  of  the  state 
was  that  Keaton  burned  the  church,  but  was 
induced  to  do  so  by  the  defendants,  the  Mc- 
Calls, to  allay  suspicions  against  Alexander 
McCall  as  to  his  being  the  party  who  burned 
the  mill;  and  for  the  purpose  of  establishing 
the  truth  of  this  theM-y  the  state  Introduced 
Keaton  aa  a  witness.  On  his  examination  he 
was  Interrogated  by  the  state  as  follows: 
"Was  Alexander  McOall  arrested  for  burning 
the  mill  when  the  church  was  burned?"  to 
which  he  answered,  "Yes."  "Where  were  you 
the  night  the  mill  was  said  to  hare  been  burn- 
ed? Where  did  you  stay  that  night?  I  stay- 
ed at  Alexander  McCall's."  "Where  was  Al- 
exander the  forepart  of  that  night?  Was  he 
at  home  or  not?"  "No,  he  was  not  at  home." 
"Did  you  see  him  when  he  came  in?"  "No,  I 
did  not  see  him  when  he  came  In."  "Saw  him 
next  mcMBlng?'  "Yes."  "You  noticed  his 
clothing  next  morningr'  "Yes."  "What  was 
their  condition?"  "Hte  dotblng  was  wet,  ly- 
ing on  a  chair  by  his  bed."  "Do  yon  know 
wliat  Alexander  McCall  carried  his  matches 
to— do  you  happen  to  know  that— on  the  night 
the  mUl  was  burned?"  "Yes."  "What  did  he 
say  about  Alexander  McCall  having  match- 
es?" "He  bad  them  in  a  match  safe  that  be- 
longed to  his  daddy."  "Did  he  tell  you  what 
be  used  to  set  the  mill  on  fire  7'  "He  said  he 
used  oil."  "Did  he  tell  you  bow  he  carried 
the  oil?"  "In  a  bottle."  The  above  questions 
and  answers  were  allowed  by  the  court  over 
the  objection  of  the  defendants,  and  they  ex- 
cepted. The  state  also  introduced  M.  L.  Kay- 
lor,  who  testlGed  that  he  said  to  Keaton  on 
the  day  of  the  preliminary  examination, 
"Young  man,  you've  got  yourself  Into  a  pretty 
bad  box."  He  Just  touched  my  arm,  and 
turned  me  around,  and  said,  "The  McGalla 
bad  this  thing  done  to  cover  up  the  burning 
•f  the  mill."  He  said,  "If  I  am  put  on  the 
stand,  I  will  tell  the  truth  about  it."  Another 
witness,  by  the  name  of  Perry,  was  put  on  the 
■land  by  the  state,  and  testified,  in  answer 
t»  a  question  asked  by  the  state,  that  Keaton 
•aid  "he  had  burned  the  church,  and  that  be 


The  evidence  was  admitted  by  the  court  over 
the  objection  of  the  defendants,  and  they  ex- 
cepted. Ijhe  defendants  were  not  on  trial 
for  burning  Brown's  Mill,  and  any  evidence 
as  to  that,  not  necessarily  connected  with  the 
burning  of  the  church,  was  incompetent,  and 
should  not  have  been  allowed.  And  the  evi- 
dence of  Keaton  as  to  the  absence  of  the  de- 
fendant Alexander  McCall  the  night  the  mill 
was  biu-ned,  aa  to  his  wet  clothing  the  next 
morning,  as  to  the  use  of  matches  and  the  box 
he  carried  them  in,  and  the  use  of  oil  carried  In 
a  bottle,  was  Incompetent,  and  should  not  have 
been  allowed.  State  v.  Graham,  121  N.  C.  623, 
28  S.  E.  409;  State  v.  Shuf<»d,  60  N.  C.  486; 
State  V.  Frazler,  118  N.  C.  1257,  24  S.  E  520; 
State  V.  Jeffries,  117  N.  C.  727,  23  S.  E.  163; 
State  V.  Alston,  94  N.  C.  930.  The  mill  was 
burned  some  time  before  the  church  was 
burned,  and  before  Keaton  said  the  defend- 
ants Induced  him  to  bum  the  church;  and 
the  statements  he  made  as  to  the  absence 
from  home  of  Alexander  McCall,  bis  wet 
clothing,  the  matches  and  oil,  have  no  connec- 
tiou  with  burning  the  church,  nor  with  the 
conversation  he  detailed  as  to  their  inducing 
him  to  bum  the  church.  It  was  not  neces- 
sary to  support  the  state's  theory,  as  Alexan- 
der had  already  been  charged  with  burning 
the  mill,  and  had  been  arrested  on  that  charge, 
before  it  was  alleged  that  the  McCalls  induced 
Keaton  to  burn  the  church,  according  to  his 
own  testimony.  The  evidence  of  Kaylor  and 
Perry  Is  of  the  same  character,  and  is  treated 
together,  and  was  competent,  although  Kea- 
ton had  submitted,  and  was  not  on  trial.  But 
as  to  the  defendants,  the  McCalls,  his  guilt 
was  still  involved,  and  was  an  issue  in  the 
trial,  for  the  reason  that  he  was  charged  as 
principal  and  the  McCalls  as  accessories  be- 
fore the  fact  of  burning  the  church;  and,  if 
he  was  not  guilty,  the  McCalls  could  not  be 
guilty.  It  became  In  this  way  necessary  for 
the  Jury  to  pass  upon  the  guilt  of  Keaton, 
and,  this  being  so,  the  evidence  of  Kaylor  and 
Perry  was  substantive  evidence  as  to  Kea- 
ton's  guilt,  but  was  only  corroborative  evi- 
dence as  to  the  guilt  of  the  McCalls.  It  could 
only  be  used  for  the  purpose  of  corroborating 
the  evidence  of  Keaton  given  on  the  trial  of 
the  case,  and  the  Jury  was  the  Judge  of  that, 
—whether  it  did  or  not,  and  to  what  extent,  if 
at  all.  But  it  seems  to  have  been  treated  as 
substantive  evidence  by  the  court  in  Its  charge 
to  the  Jury,  whereas  it  was  the  duty  of  the 
court  to  have  instructed  the  Jury  as  to  Its 
character,  and  to  have  explained  to  them  in 
what  respect  it  was  substantive  evidence,  and 
in  what  respect  it  could  only  be  considered  as 
corroborating  Keaton,  if  they  should  find 
that  it  did  corroborate  him.  And  then  it  could 
not  be  used  as  establishing  the  truth  of  the 
statem^its  made  by  Keaton,  but  only  for  the 
purpose  of  giving  credit  to  his  testimony. 
State  v.  Parrish,  79  N.  C.  CIO.  These  errors, 
we  think,  were  calculated  to  seriously  preju- 
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■VIDHNCiai— aTATBMBNTS  ON  SUPPLBMBNTART 
PROCEEDINGS— LETTEJRS— RECOLLECTION  OP 
WITNESS— RES    ADJUDICATA— INSTRUCTIONS. 

1.  Where  it  was  in  issue  whether  a  certain 
note  had  been  transferred  hy  a  husband  to  his 
wife  without  consideration,  it  was  error  not  to 
receive  certain  evidence  of  the  husband  and 
wife  bearing  on  such  issue,  previously  given  in 
supplementary  proceedings,  though  it  was  only 
a  part  of  their  evidence  in  snch  proceedings. 

2.  Where  a  witness  stated,  in  regard  to  a  let- 
ter purporting  to  have  been  written  by  him, 
that  he  had  no  recollection  independent  of  the 
letter,  no  recollection  of  writing  it  or  of  the 
matters  referred  to,  but  stated  that  about  the 
date  of  the  letter  he  had  a  great  many  con- 
versations on  the  matter  to  which  it  related,  it 
was  admissible. 

3.  Where  a  receiver  appointed  in  supplemen- 
tary proceedings  sues  to  recover  a  note,  claim- 
ing it  as  the  property  of  the  debtor,  the  judg- 
ment against  him  is  not  binding  on  any  cred- 
itor save  the  one  who  carried  on  the  proceed- 
ings, for  his  own  benefit. 

4.  The  issue  was  whether  a  note  transferred 
by  a  husband  to  his  wife  was  without  consid- 
eration, and  they  claimed  it  was  transferred 
as  a  payment  on  a  prior  note  from  the  husband 
to  the  wife,  given  to  enable  the  wife  to  pur- 
chase a  home.  The  wife  testified  that  prior  to 
the  giving  of  the  note  he  had  agreed  to  give 
her  a  home  if  she  would  join  him  in  certain 
mortgages.  The  court  charged  that,  if  the  note 
of  the  husband  was  not  given  to  the  wife  in 
consideration  of  any  former  promise  to  give  her 
a  home  if  she  would  sign  the  mortgage  deed, 
or  if  there  was  no  agreement  at  the  time  of 
the  execution  of  the  mortgages  that,  if  she 
would  sign  them,  he  would  give  her  a  home, 
or  if  the  mortgage  deeds  were  never  signed  by 
the  wife,  then  there  was  no  consideration  for 
the  transfer  of  the  note.  Held,  that  the  charge 
was  error,  there  being  no  evidence  that  the  wife 
signed  any  mortgage  deeds. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Shaw,  Judge. 

Action  by  the  Southern  Loan  &  Trust 
Company  against  D.  W.  C.  Benbow  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Reversed. 

J.  N.  Wilson  and  B.  K.  Bryan,  for  appel- 
lant J.  T.  Morehead  and  King  &  Kimball, 
for  appellees. 

MONTOOlhlMtl,  J.  The  following  named 
Judgment  creditors  of  D.  W.  C.  Benbow, 
viz.,  the  National  Bank  of  Greensboro  and 
Rowe  Wiggins,  the  Atlantic  National  Bank 
of  Wilmington,  the  People's  National  Bank 
of  Lynchburg,  Ya.,  and  the  National  Bank 
of  Greensboro  and  others,  and  the  Wilming- 
ton Savings  &  Trust  Company  of  Wilming- 
ton, N.  C.,— the  last-named  being  a  creditor 
whose  claim  was  not  in  Judgment,— brought 
several  actions  against  the  defendant  D. 
W.  C.  Benbow  and  J.  S.  Cox,  bis  assignee,  the 


liens,  claiming  priority  over  every  other  cred- 
itor not  suing  before  its  suit  was  commenced, 
upon  the  property  conveyed  in  the  deed  of 
trust  to  secure  their  several  debts.  The  ac- 
tion of  the  first-named  creditor  was  com- 
menced on  April  13,  1S94;  of  the  second,  on 
May  1,  18»4;  of  the  fourth,  on  May  14, 
18»4;  of  the  fifth,  on  May  25,  1885;  and  of 
the  third,  on  May  1,  18fr4.  These  actions 
were  not  pressed,  and  nothing  seems  to  have 
been  done  with  them  until  the  June  term, 
1899,  of  Guilford  superior  court,  when  it 
was  agreed  that  the  first  mentioned  should 
be  tried,  and  the  Others  to  abide  the  result 
of  the  first  case.  An  Issue  of  fraud  was 
submitted  to  the  Jury  in  that  case,  and  fotind 
in  favor  of  the  plaintiffs,  whereupon  Jndg- 
ment  was  rendered  that  the  Wilmington  Sav- 
ings &  Trust  Company  recover  of  the  defend- 
ant D.  W.  O.  Benbow  its  debt,  the  principal, 
interest,  and  costs.  It  was  further  adjudged 
by  the  court  that  the  deed  of  assignment 
from  Benbow  to  Cox  was  executed  with  the 
intent  to  hinder,  delay,  and  defraud  bis  cred- 
itors, and  was  therefore  void;  and  it  •was 
further  adjudged  that  the  plaintiffs  In  the 
several  suits  named,  by  reason  of  the  bring- 
ing of  said  actions  and  the  nature  of  the 
same,  were  entitled  to  and  should  have  pri- 
ority of  lien  on  the  property  described  in 
the  deed  of  assignment  over  all  other  cred- 
itors. (The  priorities  of  these  several  plain- 
tiffs, as  among  themselves,  were  waived.) 
A  commissioner  was  appointed  in  said  Judg- 
ment to  advertise  and  sell  the  property  men- 
tioned in  the  deed  for  the  payment  of  the 
Judgment  indebtedness.  A  few  days  before 
that  Judgment  was  rendered,  to  wit,  at  a 
special  term  of  the  superior  court  of  Guilford 
county  of  May  22,  1899,  in  the  case  of  W. 
H.  Bagan,  receiver  of  the  property  and  es- 
tate of  D.  W.  C  Benbow,  against  J.  S.  Coi, 
trustee,  D.  W.  C.  Benbow,  Mary  E,  BenlMw. 
and  Clias.  D.  Benbow,  a  Judgment  was  en- 
tered that  the  plaintiff  was  not  entitled  to 
recover  possession  of  a  certain  note  execut- 
ed by  B.  J.  Fisher  to  D.  W.  C.  Benbow,  and 
by  him  transferred  to  his  wife,  Mary  E. 
Benbow,  and  that  the  note  was  the  property 
of  the  executor  of  Mary  E.  Benbow,  who  had 
died  after  the  commencement  of  the  action. 
The  last-mentioned  suit  of  Bagan,  receiver, 
against  Cox,  D.  W.  C  Benbow,  and  others, 
was  commenced  in  May,  1894.  The  National 
Bank  of  Greensboro,  at  February  term.  1894, 
liad  recovered  two  Judgments  against  D.  W. 

C.  Benbow  for  large  amounts,  and  in  its 
effort  to  collect  the  money  on  its  Judgments 
supplementary  proceedings  were  resorted  to, 
and  in  those  proceedings  Ragan  was  appoint- 
ed receiver  of  the  estate  and  property  of 

D.  W.  C.  Benbow.  In  the  present  action  the 
plaintiff,  who  was  duly  appointed  trustee  In 
bankruptcy  of  D.  W.  0.  Benbow,  brings  this 
action  as  such  trustee  against  the  defend- 


before  Benbow  filed  his  petition  to  become 
a  bankrupt  he  had  purchased  the  Judgments 
against  him  heretofore  mentioned  with  his 
own  money  and  effects,  and  procured  the 
said  judgments  to  be  assigned  to  his  son, 
the  defendant  Chas.  D.  Benbow,  to  defraud 
his  creditors;  and  that  In  pursuance  of  this 
scheme  he  procured  the  judgment  of  June 
term,  1899,  of  the  superior  court  of  Guilford 
county,  heretofore  referred  to,  to  be  entered, 
by  which  the  deed  of  assignment  was  de- 
clared void,  and  the  property  conveyed  in 
the  deed  condemned  to  he  sold  to  satisfy  the 
judgment  creditors  named  in  the  Judgment. 
The  prayer  for  relief  was  that  Charles  B. 
Benbow  be  declared  to  be  the  owner  of  the 
judgments  In  trust  for  the  plaintiff,  as  trus- 
tee In  bankruptcy  of  the  creditors  of  D.  W. 
C.  Benbow,  and  that  all  the  parties  be  re- 
strained from  selling  or  Interfering  with 
the  property  conveyed  In  the  deed  of  assign- 
ment until  the  further  order  •!  the  court, 
and  for  such  other  relief  as  the  plaintiff  may 
be  entitled  to.  Afterwards  the  property  was 
Bold  by  the  commissioner,  and  purchased  by 
Chas.  D.  Benbow,  and  the  sale  was  confirm- 
ed, the  plaintiff  making  a  special  appear- 
ance in  the  action  for  the  purpose  of  agree- 
ing that  the  proceeds  of  the  sale  should  stand 
in  the  place  of  the  property  sold,  and  be  an- 
swerable to  the  plaintiff  for  any  judgment 
that  might  be  obtained  by  It  In  the  action. 
The  allegations  of  fraud  in  the  complaint 
were  denied  In  the  answer,  as  was  also  the 
allegation  that  the  defendant  D.  W.  C.  Ben- 
bow bad  purchased  the  judgments  against 
himself  with  his  own  money  and  effects, 
and  had  them  assigned  to  his  son,  Charles  D. 
Benbow,  in  fraud  of  bis  creditors.  The  de- 
fendants also  denied  that  D.  W.  C.  Benbow 
caused  the  judgment  of  June  term,  1899,  to 
be  entered,  and  it.  was  denied  that  D.  W.  C. 
Benbow  had  fraudulently  transferred  the 
Flgher  note  to  the  defendant  Mary  E.  Ben- 
bow. 

The  following  issues  were  submitted  to  the 
jury:  (1)  Was  the  deed  of  assignment  exe- 
cuted by  D.  W.  0.  Benbow  to  J.  S.  Cox,  as- 
signee, on  the  23d  day  of  January,  1894, 
executed  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  his  creditors?  (2)  Was 
the  Fisher  note  of  $17,235,  transferred  by  D. 
W.  C.  Benbow  to  his  wife  at  a  time  when 
he  was  insolvent,  and  without  valuable  con- 
sideration? (3)  Was  the  Fisher  note  for  $17,- 
23.'),  transferred  by  D.  W.  C.  Benbow  to  his 
wife  with  intent  or  purpose  of  hindering, 
delaying,  or  defrauding  bis  creditors?  (4) 
Were  any  of  the  judgments  mentioned  In  the 
complaint,  to  wit,  the  People's  Xafional  Bank 
of  lo^nchburg,  the  National  Bank  of  Oreens- 
boro,  J.  Davenport,  Jr.,  the  First  National 
Bank  of  Richmond,  the  Union  Bank  of  Rich- 
mond, Miss  Rowe  Wiggins,  the  Atlantic  Na- 
tional Bank  of  Wilmington,  the  Wilmington 
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part  thereof;   and.  If  so,  which  Judgment  or 
Judgments,  naming  them?    (5)  Did  defendant 
D.   W.  G.  Benbow  purchase  the  Judgments 
mentioned  in  the  complaint,   and  have  the 
same  assigned  to  Chas.  D.  Benbow  for  the 
purpose  of  hindering,  delaying,  or  defraud- 
ing his  creditors?    (6)  Was  the  decree  In  the 
creditors'  suits  condemning  the  property  of 
D.   W.   C.   Benbow  to  the  payment  of  the 
judgments  taken  after  filing  of  the  petition 
in  bankruptcy  by  D.  W.  0.  Benbow,  with- 
out the  trustee  in  bankruptcy  having  been 
I  made  a  party?    (7)  In  an  action  heretofore 
I  tried  in  this  court,  wherein  W.  H.  Ragan,  re- 
I  celver  of  the  property  of  D.  W.  C.  Benbow, 
!  appointed  in  supplementary  proceedings  in- 
I  stltuted  by  the  National  Bank  of  Greensboro 
I  and  the  Bank  of  Guilford,  creditors  of  Ben- 
!  bow,  against  J.  S.   Cox,  trustee,   Clias.   D. 
Benbow,  executor  of  Mary  E.  Benbow,  de- 
ceased, D.  W.  C.  Benbow,  and  others,— was 
It  found  as  facts  by  the  jury?    First  That 
assignment  and  transfer  of  the  duebill  of  B. 
J.  I'lsber  by  D.  W.  C.  Benbow  to  Mary  E. 
Benbow  was  not  made  to  obstruct,  hinder, 
and  delay  or  defraud  the  creditors  of  said  D. 
W.  C.  Benbow;    second,  that  said  transfe" 
and  assignment  were  not  Invalid   for  any 
other  reason.    And  did  the  court,  upon  such^^ 
verdict,  adjudge  that  Chas.  D.  Benbow,  as 
executor  of  Mary  E.  Benbow,  was  the  legal 
owner  of  said  note? 

On  the  trial  the  plaintiff  offered  to  read  In 
evidence  that   part   of   the   examination   of 

D.  W.  C.  Benbow  in  the  supplementary  pi-o- 
ceedings  which  concerned  the  Fisher  note 
for  the  purpose  of  showing  that  there  was 
no  valid  consideration  to  support  the  trans- 
fer of  that  note  from  said  Benbow  to  Mary 

E.  Benbow,  his  wife;  and  he,  also  offered 
to  introduce  and  read  that  part  of  Mrs.  Ben- 
bow's  evidence  in  the  supplementary  pro- 
ceedings. His  honor  refused  to  allow  those 
parts  of  the  evidence  of  Benbow  and  his  wife 
to  be  read,  the  defendants  objecting  on  the 
ground  that  those  parts  of  the  evidence  were 
fragmentary,  and  that  the  entire  record  of 
all  of  their  evidence  had  to  be  offered.  We 
think  that  the  evidence  ought  to  have  been 
admitted.  We  know  that,  to  arrive  at  the 
true  meaning  of  a  person's  declaration  or  ad- 
mission, we  must  bear  all  and  each  part 
of  that  declaration  or  admission.  We  can- 
not arrive  at  the  true  meaning  by  taking 
detached  parts  of  an  admission  or  declara- 
tion unfavorable  to  the  declarant,  and  leave 
out  the  part  or  parts  which  might  be  ex- 
planatory and  favorable.  Mr.  Greenleaf,  in 
his  first  volume  on  Evidence  (16th  Ed.  g  201), 
says:  "This  general  principle,  however,  rais- 
ed two  sorts  of  questions:  First,  whether 
the  party  offering  the  admission  must  as 
a  preliminary  condition,  put  in  the  whole 
or  other  parts  of  the  conyersatlon,  docu- 
ment, etc.;  second,  whether  the  party  whose 
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Statement  it  Ib  may  afterwards,  by  way  of 
explanation,  put  in  the  other  parts  or  other 
statements.  It  does  not  seem  to  be  general- 
ly required  that  the  party  offering  the  ad- 
mission must  pat  in  at  the  same  time  any 
more  than  that  which  he  desires  to  use, 
whether  a  speech  or  conversation  or  a  writ- 
ing." The  same  rule  Is  laid  down  in  Oossler 
V.  Wood,  120  N.  O.  69,  27  8.  E.  33;  Roberts 
r.  Roberts,  86  N.  C.  9.  We  have  said  that 
his  honor  was  in  error  in  excluding  the  evi- 
dence, even  though  it  was  only  a  part  of 
the  evidence  of  the  defendants  on  the  ques- 
tion of  the  consideration  upon  which  the 
Fisher  note  was  transferred  to  Mrs.  Ben- 
bow.  In  looking  at  the  entire  evidence  of 
the  defendants  given  in  the  supplementary 
proceedings,  the  i>art  offered  was  about  all 
that  was  said  on  the  subject.  The  plaintiff 
put  the  whole  evidence  in,  after  his  honor 
refused  to  allow  the  parts  which  were 
offered  to  be  read,  reserving  hla  exception. 
The  evidence  was  lengthy,  and  covered  many 
questions  and  many  other  matters  of  al- 
leged fraud,  and  was  calculated  to  mislead 
the  Jury.  For  the  purpose  of  showing  that 
the  defendant  D.  W.  O.  Benbow  purchased 
the  Judgments  against  himself  with  bis  own 
money  and  effects,  the  plaintiff  offered  to 
show  by  R.  R.  King  that  D.  W.  G.  Benbow 
purchased  these  Judgments.  A  letter  signed 
by  King  was  shown  to  him,  In  these  words: 
"No.  7.  Raleigh,  N.  C,  January  30,  1809. 
Mr.  Chas.  U.  Williams,  Richmond,  Ya.:  Just 
before  leaving  home  this  a.  m..  Dr.  Ben- 
bow asked  me  to  write  and  ask  you  to  have 
the  notes  of  the  Union  Bank  and  others  on 
North  State  Improvement  Co.  sent  to  the 
Greensboro  National  Bank  of  Greensboro,  to 
be  delivered  to  him  when  he  pays  balance 
of  suit  on  compromise.  I  suggest  that  you 
accompany  these  with  a  statement  showing 
balance,  ai^d  saylngi  that  all  court  costs 
must  be  arranged  also.  I  expect  to  return 
home  on  next  Thursday.  (Benbow  says  he 
wants  to  pay  you  at  once.)  Am  here  getting 
legislature  to  repeal  some  repudiation  legis- 
lation enacted  at  two  last  sessions.  Yours 
truly,  R.  R.  King."  The  witness  said  that 
he  had  no  recollection  of  writing  that  let- 
ter, nor  of  what  it  contained,  independent 
of  the  paper  itself.  He  was  further  asked 
these  questions:  "After  looking  at  that  pa- 
per, can  you  state  whether  you  wrote  it  or 
not?"  He  answered:  "This  pai>er  says  bo, 
but,  independent  of  that,  I  have  no  recollec- 
tion." He  was  asked  again:  "Did  you  write 
that  letter  r'  "I  think  that  to  my  hand- 
writing." There  were  four  or  Ave  other 
letters  of  the  same  nature  shown  to  the 
witness,  and  he  made  the  same  statement 
about  them  all.  When  asked  about  one  of 
the  letters,  if  any  statement  in  that  paper 
is  true,  he  answered,  "Yes.  I  need  not  re- 
peat that."  It  is  to-day  generally  under- 
stood that  there  are  two  sorts  of  recollection 
which  are  properly  available  for  a  witness, 
to  wit,  past  recollection  and  present  recol- 


lection. In  the  latter,  and  usual  sort,  tbe 
witness  either  has  a  sufficiently  clear  recol- 
lection, or  can  summon  it,  and  make  it  dis- 
tinct and  actual,  if  be  can  stimulate  and 
refresh  it;  and  the  chief  question  is  as  to 
the  propriety  of  certain  means  of  stlmulatiii:; 
it,— in  particular  of  using  written  or  printe^l 
notes,  memoranda,  or  other  things,  as  -n.- 
freshing  it.  In  the  former  sort  the  -witner-; 
is  totally  lacking  In  present  recollection,  and 
cannot  revive  it  by  stimulation;  but  ther..* 
was  a  time  when  he  did  have  a  sufficient 
recollection,  and  when  it  was  recorded,  so 
that  he  can  adopt  his  record  of  his  tlien  ex- 
isting recollection,  and  use  it  as  sufficientl; 
representing  the  tenor  of  his  knowledge  ir 
the  subject.  First.  The  record,  memorau 
dum,  note,  entry,  etc.,  must  have  been  made 
at  or  about  the  time  the  event  recordod. 
Whether,  In  a  given  case,  it  was  made  so 
near  that  the  recollection  may  be  assumt-1 
to  hare  been  then  sufficiently  fresh,  most  de- 
pend on  the  circumstances  of  the  case.  Sec- 
ond. The  witness  need  not  have  made  the 
record  himself.  The  essential  thing  is  that 
he  should  be  able  to  guaranty  that  the  rec- 
ord actually  represented  his  recollection  at 
the  time,  and  this  he  may  be  able  to  do 
either  by  virtue  of  his  general  custom  la 
making  such  records  or  by  his  assurance  tbn: 
he  would  not  have  made  the  record  if  he  had 
not  believed  it  correct.  GreenL  E^v.  f? 
439a,  439b.  The  witness  said,  in  reference 
to  the  time  and  date  of  the  letter:  "I  have 
no  recollection  indei>endent  of  that,  and  I 
have  no  recollection  of  writing  tbat  letter, 
and  have  no  recollection  of  any  of  tbe  mat- 
ters therein  referred  to.  At  about  that  pe- 
riod, and  subsequent  thereto,  I  had  a  great 
many  conversations  with  Dr.  Benbow  about 
these  matters,  and  with  his  counseL"  Ap- 
plying all  these  tests  laid  down  by  Mr. 
Greenleaf  to  the  testimony  of  the  witness, 
we  think  that  It  was  competent,  and  ought 
to  be  received. 

His  honor  instructed  the  Jury  that  the 
plaintiff  could  bring  his  action,  and  bare 
the  questions  involved  therein  determined 
and  passed  upon  by  Oie  Jury,  and  "that  you 
will  not  permit  the  answer  to  the  last  issue, 
which  relates  to  the  decree  of  the  court  iu 
the  case  of  Kagan,  receiver,  against  Cox. 
trustee,  and  others,  to  influence  you  in  pass- 
ing uix>n  the  second,  third,  and  fourth  issues, 
or  any  of  the  Issues,  so  far  as  that  is  con- 
cerned." The  defendants  did  not  appeal 
from  tbat  Instruction,  but  In  13ie  artrument 
here  it  was  contraided  that  the  court,  which 
tried  the  case  upon  the  pleadings,  was  with- 
out jurisdiction  of  the  subject-matter  of  thi- 
action.  It  was  argoed  that  Ragan  was  a 
receiver  appointed  in  supplementary  proceed- 
ings, and  therefore  he  represented  the  criil- 
Itors  of  D.  W.  C.  Benbow,  and  that  to  his 
suit  to  recover  possession  of  the  Fisher  note 
there  was  a  Judgment  against  him  and  in 
favor  of  Mrs.  Benbow,  and  tlierefore  that 
the  creditors  were  bound  by  that  Judgment 
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a  single  creditor's  salt.  In  which  the  cred- 
itor was  trying  to  enforce  bis  own  particnlar 
demand.  The  judgment,  therefore,  bound 
none  of  the  creditors  except  that  one  who 
instituted  the  supplementary  proceedings  in 
his  own  behalf,  and  not  for  the  other  credit- 
ors. 

It  was  argued  also  here  that  on  the  main 
branch  of  this  suit  the  five  Judgment  creditors 
named  were  proceeding  in  behalf  of  them- 
selves and  all  other  creditors  of  D.  W.  O.  Ben- 
bow  to  set  aside  the  deed  of  trust,  and  to  sub- 
ject the  property  conveyed  therein  to  the  pay- 
ment of  the  debts  due  to  all  the  creditors. 
But  the  fact  is,  as  we  have  already  seen,  there 
was  no  general  creditors'  bill,  but  there  were 
five  separate  suits,  and  they  were  never  even 
consolidated.  One  was  tried  with  an  agree- 
ment on  the  part  of  the  other  four  that  they 
would  abide  the  result  of  the  trial.  While 
the  charge  of  his  honor  Is,  In  the  main,  cor- 
rect, we  think  in  one  serious  particular  there 
was  an  error  which  was  excepted  to  by  the 
plaintiff.  It  was  on  the  question  of  the  con- 
sideration for  which  the  note  of  $15,000,  ! 
made  la  1880,  was  given  by  Dr.  Benbow  to  I 
his  wife,  and  which  was  afterwards  alleged 
to  liave  been  credited  with  the  Fisher  note, 
which  had  been  assigned  by  Dr.  Benbow  to 
Uls  wife.  The  substance  of  Dr.  Beobow's  tes- 
timony was  about  this:  "The  Fisher  note  is  in 
the  Nutloual  Bank  of  Greensboro.  It  was  not 
delivered  to  Cox,  assignee,  because  I  Iiad 
transferred  It  to  my  wife  by  Indorsement  on 
January  22d  last,  the  day  before  my  assign- 
ment. I  made  this  transfer  to  her  as  a  credit 
upon  a  note  she  held  against  me  for  a  larger 
amount,  ieavlnj^  a  balance  of  $715  and  ac- 
crued interest  The  note  held  by  my  wife 
was  dated  September  1,  189S,  and  that  was 
the  true  date,  it  being  a  renewal  of  one  given 
a  year  previous,  that  was  a  renewal  note, 
which  was  also  given  as  a  renewal  note  for  one 
given  In  March  or  April,  1880,  which  was  the 
first  note.  The  amount  of  the  first  note  was 
about  115,000.  The  consideration  of  the  note 
given  In  1880  was  a  gift  based  upon  a  calcu- 
lation of  money  belonging  to  her,  given  to  her 
by  her  father.  This  money  was  not  willed 
to  her  by  her  father,  but  given  to  her  before 
lier  father's  death.  I  was  married  In  1857. 
This  money  was  the  proceeds  of  sale  of  ne- 
groes, which  her  father  sold,  and  amoimted  to 
$2,500,  and  the  money  was  given  to  her  at  dif- 
ferent times  before  the  war,  and  she  gave  It 
to  me  when  her  father  gave  it  to  her.  I  ac- 
count for  the  difference  tietween  the  12,500 
and  the  $15,000  by  the  addition  of  hiterest  at 
6  per  cent  These  notes  to  my  wife  were  kept 
In  my  safe,  and  they  were  never  out  of  my 
possession.  When  the  transfer  of  the  Fisher 
note  was  made,. she  immediately  returned  it 
to  me.  This  Fisher  note  is  a  duebill."  He 
was  solvent  when  he  executed  the  $15,000 


He  further  said  that  before  1880  Mrs.  Ben- 
bow repeatedly  urged  him.  In  consideration 
of  her  having  furnished  him  the  $2,500,  to  pur- 
chase and  settle  upon  her  a  home,  and  that 
he  recognized  the  Justice  of  her  claim,  but 
that  he  had  no  suitable  property  himself  for 
the  purpose,  so  he  executed  to  her  the  note  for 
$15,000,  and  that  that  amount  was  made  by 
the  addition  of  interest  from  the  time  she  let 
him  have  the  money.  Mrs.  Benbow's  evi- 
dence was,  in  sabstance,  as  follows:  "I  had, 
for  sev«-al  years  before  the  spring  of  1890, 
insisted  upon  Dr.  Benbow's  giving  me  prop- 
erty to  be  my  own,— particularly  a  home  and 
Its  appurtenances,— which  he  had  from  time  to 
time  promised  to  do,  particularly  when  be 
asked  me  to  Join  in  two  mortgages  for  .?25,- 
000  each,  to  enable  him  to  borrow  money  to 
use  in  his  business  as  a  stockholder  in  the 
North  State  Improvement  Company.  He 
promised  me,  as  soon  as  that  was  paid  off,  he 
would  comply  with  my  request  In  the  early 
spring  of  1800  he  came  to  me  at  the  bead  of 
the  dining  room,  and  told  me  he  was  now  out 
of  debt;  that  he  had  no  real  estate  of  his  own 
that  was  suitable  for  a  residence  for  me,  and 
had  concluded  to  give  me  the  money  with 
which  to  purchase  me  a  home,  and,  in  addi- 
tion thereto,  for  such  other  purposes  as  I 
wished  to  use  it  He  handed  me  his  note  or 
duebill  for,  as  near  as  I  can  remember,  about 
$15,000,  which  I  took.  Several  times  since 
he  has  told  me  that  he  renewed  it  at  tiK  end 
of  each  year.  Including  the  accrued  interest. 
On  the  22d  of  January  last,  as  a  payment  on 
said  note.  Dr.  Benbow  transferred  to  me  the 
note  spoken  of  In  his  examination  as  the  Fish- 
er note,  which  payment  he  Indorsed  by  way 
of  credit  on  my  note."  As  we  have  said,  the 
note  for  $15,000  was  executed  In  1880,  when 
Dr.  Benbow  was  solvent  The  Fisher  note 
was  alleged  to  have  been  paid  as  a  credit  on 
it  when  he  was  insolvent  and  the  day  before 
he  made  his  assignment.  His  honor  properly 
told  the  Jury  that  when  Dr.  Benbow  received 
$2,500  in  money  from  his  wife,  before  the  war, 
it  became  his,  and.  If  that  was  the  only  con- 
sideration for  the  execution  of  the  $15,000 
bond,  that  the  said  note  was  not  a  valid  debt 
of  Dr.  Benbow  as  against  his  creditors,  and 
that  If  the  Jury  found  from  the  evidence  that 
the  X^her  note  was  transferred  to  Mrs.  Ben- 
bow as  a  payment  upon  the  note.  If  based 
npon  such  consifleration,  the  transfer  was 
without  a  valuable  consideration,  and  they 
ahonld  auswo:  the  second  consideration  "Yes." 
But  he  Instructed  the  Jury  that,  If  they 
should  find  from  the  evidence  that  Mrs.  Ben- 
bow Joined  with  Dr.  Benbow  in  the  execution 
of  two  certain  mortgage  deeds  for  $25,000 
each,  and  that  at  the  time  it  was  agreed  be- 
tween her  and  Dr.  Benbow  that  if  she  would 
sign  the  same,  he  wonld  give  her  a  home,  and 
that  afterwards,  In  1880,  It  was  agreed  be- 
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tweea  blm  and  bis  wife  that  In  place  of  a 
home  he  would  give  her  hla  note  for  $15,000, 
with  which  to  purchase  a  home,  and  pnrsuant 
to  that  ajrreement  be  executed  and  deUvered 
to  her  his  note,  and  that  he  transferred  to 
his  wife  the  Fisher  note  as  a  payment  on  his 
note  to  his  wife,  and  she  had  accepted  It  as 
such,  then  such  a  transfer  of  the  Fisher  note 
would  be  for  a  valuable  consideration,  and 
they  should  answer  the  second  Issue  "No." 
And  he  further  charged,  "If  you  should  And 
that  the  $15,000  note  was  not  glyen  to  her  In 
consideration  of  any  former  promise  to  give 
her  a  home  if  she  would  sign  the  mortgage 
deed,  or  if  the  Jury  should  find  from  the  ctI- 
dence  that  there  was  no  agreement  between 
Benbow  and  bis  wife,  at  the  time  of  the  ex- 
ecution of  the  mortgages  before  referred  to, 
to  the  effect,  that,  if  she  would  sign  the  mort- 
gages, he  would  give  her  a  home,  or  if  they 
should  find  that  the  mcartgage  deeds  were  nev- 
er signed  by  Mrs.  Benbow,  then  there  was  no 
valuable  consideration  for  the  transfer  of  the 
Klsher  note."  There  was  error  in  that  part 
•of  the  charge.  There  is  no  evidence  that  tli  • 
signing  of  the  mortgage  deeds  by  Mrs.  Bcu 
Ik>w  was  the  consid^atlon  for  the  promise. 
New  triaL 

DOUGLAS.  J.,  dissents. 


RHEA  T.  RAWIiS  et  aL 

(Supreme  Court  of  North  Oarollna.     Dec.  9, 
1902.) 

DOWBR— LAND  DBBDBD  SDBJBOT  TO  DSBD  09 
TRUST. 

1.  An  owner  of  land  subject  to  a  deed  of 
trust  to  secore  his  notes  to  N.  and  B.  conveyed 
it  to  R.,  subject  to  payment  of  the  notes;  K., 
as  part  of  the  same  transaction,  giving  a  trust 
deed  as  security  for  payment  of  the  two  notes, 
and  giTing  his  own  notes  in  place  of  said  notes, 
which  were  surrendered  to  the  original  owner 
of  the  land.  Held  that,  the  deed  of  trust  having 
been  foreclosed,  B.'s  wife  had  no  right  to  dow- 
er iu  the  land. 

Appeal  from  superior  court.  Buncombe 
county;  Justice,  Judge. 

Proceeding  by  Harriet  E.  Bhea  against  R. 
R.  Bawls  and  others.  Judgment  for  defend- 
ants, and  plaintifT  appeals.    Affirmed. 

W.  J.  Peele  and  O.  A.  Shuford,  for  appel- 
lant.   Merrimon  &  Merrlmon,  for  appelleea. 

FUROHES,  0.  J.  This  Is  a  proceeding 
for  dower.  In  which  plaintiff  seeks  to  have 
dower  assigned  her  as  the  widow  of  H.  K. 
Rhea,  commenced  before  the  clerk,  and  trans- 
ferred to  term  for  trial  upon  issues  involving 
plaintiff's  right  to  dower  in  an  undivided  half 
of  the  Swannanoa  Hotel  property.  M.  E. 
Garter  was  the  owner  of  this  property,  sub- 
ject to  a  deed  of  trust  to  L  O.  Martin  to  se- 


cure the  payment  ot  two  notes,— one  due  Nor- 
cop  of  $5,022,  and  one  to  Buchanan  of  $700. 
And  on  the  Ist  day  of  September,  1883.  be 
sold,  and  he  and  his  wife  conveyed,  the  one- 
half  Interest  he  owned,  to  the  said  H.  K. 
Rhea,  subject  to  the  payment  of  the  Norcop 
and  Buchauan  debts.  This  is  expressly  stip- 
ulated in  the  deed  from  Carter  and  wife  M 
Rhea.  And  at  the  same  time,  and  as  a  pan 
of  the  same  transaction,  Martin,  trustee,  took 
a  trust  deed  from  Rhea  as  security  for  tlie 
payment  of  the  two  notes  ixt  Norcop  acd 
Buchanan,  Rhea  giving  his  own  notes  in 
place  of  the  Carter  notes,  which  Martin  sur- 
rendered to  Carter.  These  notes  w^ere  not 
paid.  Martin  sold,  and  the  defendant  Bawls 
became  the  purchaser,  paying  a  full  fee-sim- 
ple price;  and  Martin,  the  trustee,  made  him 
a  deed. 

The  plaintiff  cannot  recover.  The  deel 
from  Garter  to  H.  K.  Rhea  conveyed  the 
property  subject  to  the  payment  of  the  two 
notes  held  by  Martin  as  trustee,  which  con- 
stituted a  trust  on  the  property  conveyed  for 
their  payment  This  was  expressly  stipu- 
lated in  the  deed  from  Carter.  It  would  have 
been  necessary  to  enforce  this  trust  by  t 
decree  of  court,  as  there  was  no  power  of 
sale.  But  Rhea's  deed  to  Martin  contained 
a  power  of  'sale,  and,  we  think,  supplied  tlie 
want  of  such  power  In  the  deed  from  Car- 
ter, as  both  deeds  were  made  at  tbe  same 
time,  and  were  a  part  of  the  same  tran^c- 
tlon.  But  at  the  time  Carter  conveyed  to 
Rhea  he  only  had  tbe  equity  of  redemption,  ' 
the  legal  estate  then  being  in  tbe  trustee, 
Martin.  Parker  v.  Beasley,  116  N.  C.  1,  21 
S.  B.  955,  S3  L.  R.  A.  231.  Therefore  Rhe.i  ; 
never  held  the  legal  title  to  said  property.  It 
did  not  even  pass  through  him,  as  it  did  in  ! 
Bunting  V.  Jones,  78  N.  C.  242.  But  it  is 
said  a  widow  may  be  endowed  of  an  equita- 
ble estate.  This  is  so  where  the  husband 
has  an  equity  that  he  could  enforce  if  living,  i 
But  in  this  case  he  had  none  that  be  could 
enforce,  as  he  took  the  title  subject  to  tbe  j 
payment  of  these  debts  of  Norcop  and  Bocfa- 
anan,  which  were  paid  by  a  sale  under  tbe 
deed  of  trust,  with  the  defendant's  money. 
And,  as  the  husband  would  have  had  no  equi- 
ty, if  living,  tbe  plalntifiF  has  none,  as  It  can- 
not be  contended  that  tbe  Carter  debts  to 
Norcop  and  Buchanan  were  paid  by  the  sub- 
stitution of  Rhea's  notes  for  those  of  Garter. 
Again,  it  appears  that  the  deed  from  Garter 
and  wife  to  Rhea,  and  the  change  of  notes. 
and  the  new  trust  deed  of  Rhea  to  Martin  for 
that  of  Garter,  were  all  a  part  of  the  same 
transaction;  that  the  notes  of  Norcop  and 
Buchanan  furnished  the  purchase  money  to 
Carter,  and  that  Rhea  never  paid  a  doUar  of 
it;  so  the  case  of  Bunting  v.  Jones  applies 
in  full  force,  and  tbe  plaintiff  cannot  recover 
for  the  reasons  given  in  that  case. 

Affirmed. 
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(Sapreme  Court  of  North  Oarolina.    Dec.  0, 
1902.) 

CRIMINAL  LAW— DEMTJRRBR  TO  STATBTS  BVI- 
DBNCB— WAIVBR— AID  BT  DBFaNDANTS  BV- 
IDBNCB— ERROR  CURBD— DBQRSia  OF  HOMI- 
CIDE—INSTRDCTION—PROPRIBTT. 

1.  Where,  iii  a  prosecution  for  a  murder,  the 
accused  demurs  to  the  state's  eridence  as  (ail- 
ing to  show  that  deceased  died  from  the 
wound  inflicted,  but,  after  the  oTermlinK  of  the 
demurrer,  introduces  evidence  of  his  own  which 
supplies  this  defect,  any  error  in  •ach  mling  is 
thereby  cured. 

2.  Where  an  accused,  after  demurring  to  the 
state's  evidence,  introduces  testimony  of  his 
own  which  supplies  a  defect  therein,  he  there- 
by waives  his  right  to  assign  the  overruling  of 
the  demurrer  as  error. 

3.  In  a  prosecution  for  homicide,  the  state's 
attorney  having  entered  of  record  that  he 
would  not  ask  for  a  verdict  of  murder  in  the 
first  degree,  and  not  insisting  in  argument  on 
the  conviction  for  murder  in  the  second  degree, 
the  court,  after  explaining  the  difference  be- 
tween murder  and  manslaughter,  instructed 
that  there  was  no  evidence  of  self-defense,  and 
that,  if  the  jury  believed  the  evidence,  they 
should  return  a  verdict  of  guilty  of  manslaught- 
er, but,  if  they  did  not  believe  the  evidence,  one 
of  not  guilty.  Held,  as  there  was  no  evidence 
of  self-defense  that  manslaughter  was  the  low- 
est degree  of  crime  of  which  the  accused  was 
guilty,  and  the  accused  had  no  ground  of  excep- 
tion. 

Appeal  from  superior  court,  Madison  coun- 
ty; Coundll,  Jndge. 

W.  E.  Hagan  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

The  Attorney  General,  for  tbe  State. 


MONTGOMERY,  J.  The  Indictment  diar- 
ged  the  prlaoner  with  murder.  After  the  evi- 
dence of  tbe  state  was  concluded,  the  prison- 
er demurred  to  the  evidence  on  the  ground 
that  it  did  not  tend  to  prove  that  Cody,  the 
deceased,  died  from  the  wound  inflicted  up- 
on him  by  the  prisoner.  The  demurrer  was 
overruled,  and  the  prisoner  excepted..  The 
prisoner  then  introduced  evidence,  a  part  of 
which  made  it  clear  that  Cody  died  from  a 
gunshot  wound  given  him  by  the  prisoner. 
If  the  state  had  not  introduced  evidence  suf- 
tle\eat  to  go  to  the  Jury  that  Cody  died  from 
the  wound,  and  the  judge  was  In  error  in 
overruling  the  demurrer,— a  matter  which  we 
need  not  decide,— the  error  was  cured  by  the 
course  afterwards  followed  by  the  prisoner 
in  offering  evidence  supplying  that  which 
the  state  lacked.    Tbe  Introduction  of  such 


xrac.  p.  900.  in  oiaie  v.  uroveB,  xiv  i>.  vj. 
822,  25  S.  B.  818,  the  trial  judge  overruled 
the  demurrer,  and  this  court  said  that  in  re- 
fusing to  allow  the  prisoner  to  introduce  evi- 
dence and  charging  the  jury  upon  tbe  evi- 
dence of  the  states  admitted  to  be  true  by  the 
demurrer,  his  honor  committed  no  error. 
The  court  further  said  in  that  case:  "As 
stated  in  that  opinion  [State  v.  Adams,  115 
N.  C.  775.  784.  20  S.  B.  722],  if  tbe  defendant 
has  evidence,  he  should  give  the  jury  the 
benefit  of  It.  and  (unless  his  own  evidence 
proves  the  case  against  him)  it  will  be  stlU 
open  to  him  to  ask  an  instruction  that  there 
Is  not  sufficient  evidence  to  go  to  tbe  Jury. 
But  If  be  demurs  on  that  ground  the  court 
will  not  permit  him  to  take  'two  bites  at  a 
cherry'  by  fishing  for  the  opinion  of  the 
court  and  afterwards  Introducing  testimony 
If  the  demurro:  is  overruled."  Acts  1897, 
c.  109,  and  Acts  1899,  c.  131,  apply  to  clvU 
actions  and  special  proceedings;  but,  if  they 
could  be  applied  to  criminal  actions,  the 
same  rule  that  we  have  laid  down,  viz.,  as  to 
the  first  motion  to  dismiss  (demtirrer  to  the 
evidence)  of  the  state,  would  be  of  no  avail 
to  the  plaintiff  unless  at  the  conclusion  of 
the  whole  evidence  It  was  renewed,  and  then 
it  would  have  to  be  heard  upon  the  whole 
evidence.  Parller  v.  Railway  Co.,  129  N.  C. 
262,  39  S.  B.  961. 

In  the  case  before  us  the  solicitor  entered 
of  record  that  he  would  not  ask  for  a  verdict 
of  murder  in  the  first  degree,  and  on  the  ar- 
gument did  not  Insist  on  a  conviction  for 
murder  in  the  second  degree.  At  the  conclu- 
sion of  the  evidence,  his  honor  explained  the 
difference  between  murder  and  manslaugh- 
ter, and  instructed  the  jury  that  there  was 
no  evidence  that  the  prisoner  fought  in  self- 
defense,  and  that,  as  the  solicitor  did  not 
insist  on  a  verdict  t<«  murder  in  the  second 
d^^ce,  they  should  return  a  verdict  of  guilty 
of  manslaughter  if  they  believed  the  evi- 
dence, and,  if  they  did  not  believe  the  evi- 
dence, they  should  return  a  verdict  of  not 
guilty.  We  cannot  see  how  the  prisoner 
could  have  reasonably  excepted  to  that  in- 
struction. There  was  no  evidence  that  he 
fought  in  self-defense.  He  was,  therefore, 
guilty  of  murder  in  the  first  degree,  or  mur- 
der In  the  second  degree,  or  of  manslaughter. 
He  escaped  on  a  conviction  for  tli«  Ilgbtest 
of  the  crimes. 

No  error. 


(Supreme  Court  of  North  Carolina.    Dec.  9, 
1902.) 

FISHERIES— DB8TRUCTI0M  OF  NETS  BT  BOATS 
—NONSUIT. 

1.  On  motion  for  nonsuit,  plaintifCs  evidence 
muBt  be  taken  as  true,  and  construed  most  fa- 
Torabljr  to  him. 

2.  One  who  runs  his  boat  unnecessarily  and 
wantonly  into  fishing  nets  in  a  river  outside  of 
the  regular  channel,  in  which  there  is  sufficient 
room  for  the  boat,  is  liable  for  the  damages. 

Appeal  from  saperlor  court,  Tyrrell  coun- 
ty; Jones,  Judge. 

Action  by  £.  B.  Hopkins  and  others 
Dgalnst  the  Norfolk  &  Sonthern  Railroad 
Company  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.     Reversed. 

W.  M.  Bond,  for  appellants.  Fruden  & 
Pruden  and  Shepherd  &  Shepherd,  for  ap- 
pellees. 

DOUGLAS,  J.  This  Is  an  action  to  re- 
cover damages  for  the  destruction  of  fishing 
nets  by  the  steamtug  and  barge  of  the  de- 
fendants.. Among  other  allegations  in  the 
complaint  are  the  following:  "(1)  That  dur- 
ing the  spring  of  1901  they  were  engaged  in 
fishing  Dutch  and  pound  nets  In  the  waters 
of  Scuppemong  river,  where  they  had  the 
right  in  law  to  flsh  same."  "(4)  That  on 
said  day  (May  1,  1901),  while  the  said  nets 
of  plaintiffs  were  setting  In  said  water  catch- 
ing fish,  at  large  profit  to  them,  said  nets 
were  run  over,  greatly  damaged,  and  par- 
tially destroyed  by  said  transfer  barge  and 
said  tugboat,  being  lashed  together.  (5)  That 
said  iujury  to  and  destruction  of  said  nets 
were  caused  by  the  negligence  of  those  oper- 
ating said  boats,  they  being  employes  of 
defendants,  in  falling  to  navigate  them  so  as 
to  avoid  nets,  as  there  was  plenty  of  water 
for  them  to  do  so,  and.  there  was  no  neces- 
sity, either  from  stress  of  weather  or  from 
any  other  cause,  to  make  them  run  over  said 
nets;  that  said  nets  were  Injured  willfully, 
Trantonly,  unlawfully,  and  unnecessarily,  and 
three  nets  were  injured  or  destroyed."  The 
plaintiffs  introduced  evidence  tending  to  show 
that  the  defendants'  boats  ran  over  and  in- 
jured the  plaintiffs'  nets  on  May  1,  1901, 
between  sunset  and  dark;  that  It  was  not 
too  dark  to  see  the  nets,  but  that  they  could 
have  been  seen  at  a  distance  of  400  or  iiOO 
yards  before  reaching  them;   that  the  t1v» 
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usually  passed,  btrt  left  a  clear  ehannd  from 
125  to  150  yards  in  width,  along  which  the 
boats  could  have  gone  with  ordinary  care 
without  Inconvenience  or  danger,  and  with- 
out Injuring  the  nets.  There  was  also  evi- 
dence tending  to  show  the  amount  of  dam- 
age. At  the  conclusion  of  the  plaintiffs'  tes- 
timony, the  defendants  moved  for  Judgment 
as  of  nonsuit    This  motion  was  granted. 

It  Is  well  settled  that  on  a  motion  for  non- 
suit, or  Its  counterpart,  the  direction  of  a 
verdict,  the  evidence  for  the  plaintiff  mnst 
be  accepted  as  true,  and  construed  in  the 
light  most  favorable  for  him.  Moore  v.  Rail- 
way Co.,  128  N.  C.  455,  39  S.  E.  37;  Coley 
T.  Kaih-oad  Co.,  129  N.  C.  407,  413.  40  S.  K. 
1!^,  and  cases  therein  cited.  In  Purnell  v. 
Railroad  Co.,  122  N.  C.  832,  29  S.  B.  953. 
Justice  Furcbes,  speaking  for  the  court,  says: 
"This  motion  is  substantially  a  demurrer  to 
the  plaintiff's  evidence,  and,  this  being  so, 
and  the  court  having  no  right  to  pass  upon 
tlie  weight  of  evidence,  every  fact  that  plain- 
tiff's evidence  proved  or  tended  to  prove 
must  be  taken  by  the  cotut  to  be  proved.  It 
must  be  taken  In  the  strongest  light  as 
against  the  defendants."  Thus  coustming 
this  evidence,  there  can  be  no  doubt  that 
the  case  should  have  been  submitted  to  the 
Jury.  Therefore  there  was  error  in  the  judg- 
ment of  nonsuit. 

The  right  of  navigation  is  paramount,  but 
not  exclusive.  If  the  nets  had  been  acru^.-^ 
the  channel  of  the  river,  or  had  been  In  any 
other  way  a  bar  to  navigation,  they  could 
have  been  run  over  with  impunity  by  any 
vessels  that  might  have  found  it  reasonably 
necessary  to  do  so.  Lewis  v.  Keeling.  4ti 
N.  C.  299,  62  Am.  Dec.  IGS;  State  v.  Bamn. 
128  N.  C.  600,  38  S.  E.  900.  But  there  must 
be  some  .such  necessity.  As  was  said  by  this 
court  in  Lewis  v.  Keeling,  supra:  "There 
must  be  no  wantonness  or  malice,  no  unnec- 
essary damage,  but  a  bona  fide  exercise  of 
the  paramount  right  of  navigation."  Tbis 
rule  is  not  only  uniformly  recognized  by  tho 
courts  in  awarding  compensatory  damages, 
but  is  further  enforced  by  section  3385  of 
the  Code  by  providing  a  penalty  of  $100  for 
every  such  injury.  The  defendants  rely  up- 
on Baum's  Case,  supra,  but  tliat  case  rec- 
ognizes only  the  paramount  right  of  naviga- 
tion, and  is  based,  upon  the  obstruction  of  a 
navigable  stream. 

There  was  error  in  taking  the  case  from 
the  Jury.    Error. 
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1902.) 

OFFICERS  —  WRONGFUL  POSSESSION  OP  OP- 
FICE— ACTION  FOR  PEES— AMOUNT  INVOLV- 
ED—JOINDER OF  CAUSES  OP  ACTION— RES 
JUDICATA. 

1.  An  action  to  recoTer  the  fees  and  emolu- 
ments ot  an  office  received  by  one  of  the  de- 
fendants durinK  his  wrongful  occupation  there- 
of, alleged  to  be  ?500,  and  to  recover  of  the 
sureties  on  his  bond,  in  the  sum  of  $200,  given 
iu  an  action  of  quo  warranto  to  determine 
riebt  to  the  office,  conditioned  to  pay  such  fees 
and  emoluments,  is  on  but  a  siugle  cause  of  ac- 
tion, and  for  purpose  of  jurisdiction  inyolves 
$500;  the  bond  being  only  an  incident  to  the 
recovery,  and  the  action  not  being  on  it. 

2.  In  au  action  to  recover  fees  and  emolu- 
ments of  an  office  received  by  defendant  during 
bis  wrongful  occupation  thereof,  the  judgment 
in  quo  warranto,  which  merely  determined 
plaintiff's  right  to  the  oQlce,  is  not  res  judicata 
against  plaintiff's  right  to  recover  such  fees 
and  emoluments;  the  state  being  the  plaintiff 
in  the  quo  warranto  action,  and  the  fees  and 
emoluments  not  being  recoverable  therein. 

Appeal  from  superior  court,  Madison  coun- 
ty; CouncUl,  Judge. 

Action  by  R.  S.  McCall  against  W.  W. 
Zachary.  Demurrer  to  complaint  was  sus- 
tained, and  plaintiff  appeals.    Reversed. 

Frank  Carter  (V.  S.  Lusk  and  Prltcbard  & 
Rollins,  on  the  brief),  for  appellant  Geo.  A. 
Sbuford  and  J.  M.  Gudger,  for  appellee. 

B'URCHES.  C.  J.  The  plaintiff  was  the 
duly  elected  solicitor  of  Madison  county  crim- 
inal court,  but  the  defendant,  under  an  ap- 
pointment by  the  Judge  of  said  court,  took 
posseaeloB  of  said  office  before  the  term  of 
the  plaintiff  had  expired.  The  plaintiff  there- 
upon, by  and  wltb  the  permission  of  the  at- 
torney general,  brought  an  action  of  quo  war- 
ranto for  the  possession  of  said  office,  which 
terminated,  in  his  favor  (12S  N.  C.  249,  34  B. 
K.  982),  in  which  action  it  was  held  that  he 
-was  the  rightful  solidtw  of  said  court  and 
the  defendant  was  not,  and  that  the  plain- 
tiff was  entitled  to  the  office  and  the  fees 
and  emoluments  thereof.  Upon  the  institu- 
tion of  said  action  of  quo  warranto  the  de- 
fendant, as  he  was  required  to  do  by  act 
of  assembly,  entered  Into  bond  in  the  sum 
of  $200,  payable  to  said  McOall,  with  the  de- 
fendants Ebbs  and  Redmon  as  sureties  of 
Zachary,  that  he  would  account  for  and  pay 
over  to  the  plaintiff  all  such  fees  and  emolo- 
inents  as  Zachary  might  recover  by  virtue  of 
bis  Incumbency  of  said  office,  if  the  plaintiff 
should  succeed  in  recovering  the  same.  But 
although  the  plaintiff  succeeded  in  said  action, 
and  recovered  said  office,  the  defendant  Zach- 
ary has  failed  and  refused  to  account  for 
and  pay  ov»  said  fees  so  received  by  him 
while  he  so  TrrongfnUy  held  said  office,  the 
plaintiff  alleges,  to  the  amount  of  $500. 
This  action  is  brought  to  recover  said  fees 
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same.  To  the  plaintiff's  complaint,  in  which 
be  alleges  these  facts,  the  defendant  demur- 
red: First,  for  that  the  court  bad  no  juris- 
diction, as  It  appeared  from  the  complaint 
that  the  action  was  brought  on  a  bond  for 
$200;  second,  for  that  the  complaint  and  ex- 
hibits show  that  said  bond  was  given  In  the 
action  of  quo  warranto,  which  has  been 
tried,  and  judgment  for  the  plaintiff  for  the 
office,  but  there  was  no  judgment  In  that  ac- 
tion for  costs,  and  the  mutter  is  res  Judicata; 
third,  for  that  several  causes  of  action  are 
improperly  united  in  the  same  action,-~one 
for  the  amount  of  fees  received  by  defendant 
Zachary,  and  the  other  for  the  siun  of  $200, 
the  amount  of  the  bond  to  secure  the  plaintiff 
against  loss  on  account  of  Zachary's  holding 
the  office  and  receiving  the  fees  and  emolu- 
ments thereof. 

The  first  ground  of  demurrer  is  not  true 
In  fact,  and  cannot  be  sustained.  The  ac- 
tion is  not  brought  <hi  the  bond  of  $200,  but 
to  recover  the  fees  the  defendant  received 
while  he  wrongfully  held  said  office,  amount- 
lug,  as  plaintiff  alleges,  to  $500.  This  gave 
the  court  Jurisdiction,  and  the  bond  of  $200 
is  only  an  Incident  to  the  recovery.  It  Is 
like  that  of  a  ball  bond,  or  a  prosecution 
bond,  or  a  bond  given  by  a  defendant  in  an 
action  of  ejectment  to  secure  costs  and  dam- 
ages, and  does  not  affect  the  Jurisdiction. 
It  is  true  that  recoveries  on  such  bonds  as 
those  mentioned  may  be  had  in  the  action 
in  which  they  are  given,  but  that  is  by  stat- 
ute. Code,  S  543.  It  is  a  well-recogulzed  rule 
that  when  a  court  once  gets  Jurisdiction  of 
an  action  it  retains  the  Jurisdiction,  and  pro- 
ceeds to  pass  upon  and  determine  all  matters 
Incident  thereto.  Chambers  v.  Massey,  42 
N.  0.  286,  cited  and  approved  in  Luton  v. 
Badham.  127  N.  C.  06,  37  S.  E.  143,  53  L.  R. 
A.  337,  80  Am.  St.  Rep.  783;  Lutz  v.  Thomp- 
son, 87  N.  C.  334.  If  there  ever  would  have 
been  any  difficulty  in  the  plaintiff's  proceed- 
ing as  he  did  in  this  action,  that  has  been 
cured  by  the  Joinder  of  the  legal  and  equita- 
ble Jurisdiction  in  one  court  and  in  the  same 
action.  Under  the  present  system  we  have 
adopted  to  a  very  great  extent  the  equity 
practice,  in  which  it  was  always  allowed  to 
give  separate  Judgments  against  different  de- 
fendants according  to  the  merits  of  the  case. 
So  there  can  be  no  objection  to  the  court's 
giving  Judgment  against  Zachary  for  $500 
and  against  the  sureties  on  his  bond  for  $200, 
which  would  be  discharged  by  the  defend- 
ant Zachary  paying  the  whole  judgment,  or 
by  their  paying  that  amount  if  Zachary  did 
not.  They  stood,  as  to  the  $200,  as  any  other 
surety  In  a  Judgment  does. 

The  second  ground  of  demurrer  cannot  be 
sustained.  The  quo  warranto  action  was  by 
the  state,  in  the  exercise  of  its  high  preroga- 
tive right,  to  see  that  Its  offices  are  held 


a  state,  had  no  Interest  That  waa  a  private 
matter  between  the  parties,  -which  they  must 
settle  themselves,  according  to  the  general 
principles  of  law,  If  the  parties  have  to  re- 
sort to  the  courts  for  a  settlement.  So  the 
matter  of  fees  was  not  Involved  In  the  for- 
mer action,  and  could  not  have  been.  Mc- 
Call  V.  Webb,  12C  X.  C.  7C0,  36  S.  E.  174. 
And,  as  the  matter  of  foes  and  emoluments 
were  not  and  could  not  have  been  recovered 
in  the  quo  warranto  action,  they  could  not 
have  been  adjudicated;  and,  If  they  could 
have  been,  they  were  not,  and  there  can  be 
no  estoppel.  Glenn  v.  Wray,  126  N.  C.  730, 
36  S.  E.  167.  But  they  may  be  collected  In 
au  Independent  action.  1  Enc.  PI.  &  Prac. 
1018. 

The  defendant's  third  ground  of  demurrer 
—that  there  are  several  causes  of  action  Im- 
properly united  In  one  action— cannot  be  sus- 
tained. This  ground  has  been  substantially 
answered  by  what  we  have  already  said— 
that  there  Is  but  one  cause  of  actlcm.  The 
$200  Is  not  the  cause  of  action,  but  the  non- 
payment of  the  1500  In  fees  that  the  defend- 
ant Zachary  has  wrongfully  received,  which 
belonged  to  the  plaintiff.  If  these  fees  had 
been  paid,  that  would  have  discharged  the 
$200  bond,  which  was  given  to  secure  their 
payment,  and  is  only  an  incident  to  the  cause 
of  action,  and  does  not  affect  the  jurisdic- 
tion of  the  court.  Code,  (  184,  provides  for 
making  all  persons  Interested  in  the  event 
of  an  action  parties,  and  the  sureties  were  In- 
terested In  the  event  of  this  action,  and  were 
properly  made  parties  thereto.  If  there  had 
been  different  causes  of  action  (as  there  were 
not),  they  grew  out  of  the  same  transaction, 
and  might  well  have  been  joined  in  one  ac- 
tion. Young  V.  Young,  81  N.  C.  01;  Benton 
V.  Collins,  118  N.  C.  196,  24  S.  B.  122,  and 
cases  cited. 

There  was  error  In  sustaining  the  demur- 
rer. The  plaintiff  is  entitled  to  recover  the 
amount  of  the  fees  and  emoluments  received 
by  the  defendant  Zachary,  and  $200  of  this 
amount  against  Ebbs  and  Redmon,  if  his  re- 
covery Is  that  much  or  more  against  the  de- 
fendant Zachary.  '  Error. 


THOMAS  V.  GWYN  et  al. 

(Supreme  Court  of  North  Carolina.     D^c.  !). 
1902.) 

ACTION  AGAINST  AOENT-MONETS  COLLKOTBD 

—BURDEN   OF  PROOF— ESTOPPEL 

—COMMISSIONS. 

1.  Where,  iu  an  action  by  a  priucipal  against 
an  agent  for  mouey  he  has  collected  and  im- 
properly retained,  the  answer  admits  the  facts, 
bat  claims  the  money  as  commissions,  the  bur- 
den of  proof  is  on  the  defendant  to  establish 
his  risht  to  the  commissions. 

2.  Agents  for  the  management  of  realty  on 
the  discontinuance  of  the  agency  sent  the  prin- 


check  only  on  accoaut,  and  reserved  the  rifcht 
to  collect  the  mouey  retained.  Held,  that  the 
acceptance  of  the  check  did  not  estop  the  prin- 
cipal to  claim  the  money  retained. 

8.  Agents  for  the  management  of  realty  on 
the  discontiuuance  of  the  agency  retained  com- 
missions on  rents  to  accrue  m  the  future,  tran-i- 
mittiug  the  balance.  In  an  action  by  the  prin- 
cipal for  the  money  retained,  one  of  the  agents 
testified  that  there  was  no  formal  contract;  that 
It  was  usual  to  collect  this  commission  as  th>? 
rents  accrued;  and  that  the  commissions  cover- 
ed the  trouble  of  securing  a  tenant,  collecting 
and  remitting^  rents,  supervising  the  propeity, 
and  keeping  it  in  repair,  ^efathat,  as  tbe:$e 
duties  terminated  with  the  agency,  so  that  then' 
could  be  no  implied  contract  to  justify  the 
charge  of  the  commissions,  the  agents  bad  no 
right  thereto. 

Appeal  from  superior  court.  Buncombe 
coimty;    Counclll,  Judge. 

Action  by  Mary  W.  Thomas  against  W.  B. 
Qwyn  and  another.  From  a  Judgment  for 
defendants,  plaintlfF  appeals.    Affirmed. 

Merrlmon  &  Merrimon,  for  appellant  T. 
F.  Davidson  and  Thos.  A.  Jones,  for  appel- 


CLARK,  J.  The  plalutlff  alleges  that  the 
defendants  were  her  agents  to  ccdlect  rents 
for  her  houses,  and  had  collected,  up  to  De- 
cember 31,  1894,  the  sum  of  $366.90,  which  is 
due  her,  but  which  they  refuse  to  pay  over. 
The  defendants  admit  the  ret^itlon  by  them 
of  said  sum,  collected  by  them  as  alleged  In 
the  complaint,  but  aver  that  the  plalntUf  owes 
them  for  commissions  and  services,  for  which 
they  have  retained  said  sum.  The  court 
properly  held  that  the  burden  of  proof  was 
upon  the  defendants,  for,  if  no  proof  bad 
been  Introduced  on  either  side,  upon  the 
admission  In  the  answer  of  the  collection  of 
$366.90  of  plaiutUTs  money  and  retention  of 
the  same,  nothing  else  appearing,  the  plain- 
tiff would  be  entitled  to  recovor.  Cook  v. 
Gulrkin,  119  N.  O.  13,  25  S.  E.  715.  The  de- 
fendants dissolved  partnership,  and  offered 
that  one  of  them  wonld  collect  part  of  the 
rents  thereafter  and  the  other  the  other 
part  The  plaintiff  declined  this  proposi- 
tion, and  discontinued  the  agency,  as  she 
had  a  right  to  do.  Abbott  v.  Hunt  129  N. 
0.  403,  40  S.  E.  119.  The  defendants  then 
sent  in  a  statement  of  account,  charging 
commissions  on  rents  which  would  there- 
after fall  due  on  leases  made  by  them,  and 
deducted  therefor  $306.90,  sending  the  plain- 
tiff a  check  for  the  difference.  The  defend- 
ants now  claim  that  the  acceptance  of  said 
check  Is  an  estoppel  upon  the  plaintiff  to 
claim  the  balance,  and  rely  upon  Ore  Ga  v. 
Powers,  130  N.  C.  152,  41  S.  E.  6,  and  cases 
there  cited.  But  they  are  not  In  pohit  In 
those  cases  the  check  or  draft  was  sent  with 
a  statement  therein,  or  In  the  letter,  that  it 
was  in  full  settlement;  and  the  creditor  ac- 
cepted it,  or  used  it,  without  demur.    In  (he 


cepted  by  the  plalntitF,  and  aay  therein: 
"We  cannot,  as  a  matter  of  course,  undertake 
to  predict  with  absolute  certainty  what  a 
court  of  law  will  decide;  but  whateyer  la 
decided  we  will  have  to  abide  by.  Decision 
adverse  to  us  would  not  shake  our  firm  be- 
lief In  our  moral  right  to  this  money."  The 
plaintiff  promptly  notified  the  defendants  that 
she  accepted  the  draft  only  "ou  account," 
and  reserved  the  right  to  collect  the  balance 
of  $366.90,  which  had  been  retained  as  com- 
missions on  future  rents.  The  only  point  In 
the  case,  therefore,  is  as  to  the  right  to  re- 
tain these  commissions  on  future  rents.  These 
rents  may  or  may  not  be  collected.  There 
was  no  contract  shown  authorizing  such 
charge,  and  it  would  not  arise  by  implica- 
tion. The  agents  who  shall  hereafter  collect 
them  win,  of  course,  charge  therefor;  and, 
if  the  original  agents  can  also  charge,  that 
would  throw  an  additional  charge  upon  the 
owner  whenever  an  agent  is  changed.  It 
was  In  evidence  for  the  defendants  by  one 
of  themselves:  "We  never  had  any  formal 
contract  of  any  kind.  I  was  asked  to  take 
charge  and  collect  the  rents,  and  I  did  so, 
and  retained  5  per  cent,  in  all  cases;"  and 
this  coarse  of  dealing  had  continued  11  or  12 
years.  On  cross-examination  he  said  It  was 
usual  to  collect  this  commission  "as  the  rents 
accrued,"  and  that  they  had  deducted  6  per 
cent  on  all  the  rents  they  had  collected;  tliat 
the  $366.90  was  5  per  cent  on  rents  there- 
after to  accrue.  He  said  that  6  per  cent 
covered  the  trouble  of  securlug  a  tenant  and 
drawing  up  the  lease,  collecting  and  remit- 
ting rents,  and  keeping  a  supervision  of  the 
property,  and  keeping  it  In  repair.  As  all 
these  duties  terminated  with  the  termina- 
tion of  the  agency,  save  the  first  named, 
there  could  be  no  implied  contract  or  quan- 
tum meruit  to  Justify  a  charge  of  6  per 
cent,  on  rents  not  yet  accrued;  and,  as  the 
defendant's  testimony  falls  to  show  that  the 
plaintiff  was  informed  of  any  custom  to  that 
effect,  and  there  was  no  express  contract 
authorizing  It,  his  honor  properly  sustained 
the  demurrer  to  the  defendants'  evidence. 
No  error. 


FLEMING  V.   SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.      Dec.  0, 
1002.) 

INJiniT   TO   BMPLOTfiS-RAILROADS— BNOINB8 
—COUPLINOS— RULES— WAIVER  OF  AC- 
TION—INSTRUCTION. 

1.  Failure  to  e<)ulp  a  locomotiTe  with  an  au- 
tomatic coupler  lu  general  use  is  negligence, 
as  much  as  failure  to  so  equip  a  car. 

2.  A  rule  forbidding  au  employe  to  make 
couplings  of  cars  by  going  between  them,  or 

f  t.  Bee  Haater  and  Servant,  voL  14,  Cent.  Dig.  {( 
W.  7«7. 


SIX  leet  long  and  weigns  izu  pounds;   coupliug 
with  a  stick  being  practically  impossible. 
3.  Failure  of  a  railroad  company  to  equip  its 


cars  with  automatic  couplers  is  a  continuing 
negligence,  making  it  liable  for  an  injury  to 
an  employe  while  making  a  coupliug  in  the 
discbarge  of  hia  duty,  notwlthstandiug  his  con- 
tributory negligence. 

4.  Uuaer  the  fellow  servant  act  (Priv.  Laws 
1897,  c.  56,  8  1),  providing  that  an  employe  in- 
jured by  defective  appliances  of  a  railroad  com- 
pany snail  be  entitled  to  maintain  an  action 
against  it,  and  section  2,  providing  that  any 
contract  by  an  employe  of  the  company  to 
waive  the  benefit  of  the  first  section  shall  be 
void,  he  Is  prohibited  only  from  waiving  any 
right  before  injury,  and,  having  received  an 
in^'ory,  he  may  make  a  settlement  of  his  claim 
without  action. 

6.  An  Instruction  that  a  contract  of  an  em- 
ploy«  of  a  railroad  company  to  waive  the  ben- 
efit of  an  action  which  he  may  have  against  it 
for  injuries  is  void  is  calculated  to  mislead,  by 
giving  the  impression  that  a  proper  settlement 
after  injury  is  not  valid. 

Appeal  from  superior  court,  Iredell  coun- 
ty;   Coble,  Judge. 

Action  by  D.  B.  Fleming  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Ia  C.  Caldwell,  for  appellant  Long  & 
Nicholson,  for  appellee; 

HONTGOMBRT,  3.  The  plaintiff,  an  em- 
ploy6  of  defendant  company,  alleged  in  his 
complaint  that  he  was  ordered  by  a  conductor 
of  one  of  the  defendant's  trains  to  make  a 
coupling  of  an  engine  and  a  freight  car,  and 
in  obeying  the  order  was  hurt  through  the 
negligence  of  the  defendant,  without  fault 
of  bis  own.  In  describing  the  manner  in 
which  he  was  Injured,  he  further  alleged  "that 
the  coupler  on  the  engine  was  what  was 
usually  called  a  'drawbar,'  and  of  the  weight 
of  about  120  to  125  pounds,  and  of  the  length 
of  about  5  or  6  feet;  that  one  end  of  this 
drawbar  was  fastened  to  the  engine,  and  the 
other  end  reached  toward  the  front  of  the 
pilot  and  in  order  to  couple  with  this  instru- 
ment It  was  necessary  to  raise  the  same  about 
three  feet  and  attach  the  end  thereof  to  the 
coupler  of  the  car  to  which  It  was  desired 
to  make  the  coupling;  that  it  was  hnposslble 
to  make  the  coupling  without  the  brakeman 
getting  on  the  pilot  In  order  to  lift  the  draw- 
bar and  make  the  attachment;  that  on  this 
occasion  the  plaintiff  undertook  to  make  tills 
coupling  under  the  dh-ection  of  his  superior, 
whose  orders  he  was  required  to  obey;  and 
that  this  drawbar  was  one  of  the  old-fashion- 
ed methods  by  Which  couplings  were  made." 
And  as  to  the  particular  form  of  the  defend- 
ant's negligence  the  plaintiff  further  alleged 
that  his  injuries  were  caused  by  the  negli- 
gence of  the  defendant  in  that  it  failed  to 
furnjfih  for  said  engine,  and  for  the  cars  then 
and  th^e  in  use  upon  Its  track  at  the  said 
place,  safe  and  suitable  machinery,  equip- 
ments, and  devices  for  the  purpose  of  safely 


modern,  self-couplins  devices,  as  required  by 
law,  and  such  failure  continued  up  to  the 
time  of  the  Injury  received  by  plaintifT  as 
aforesaid.  On  the  contrary,  the  said  engine 
and  cars  were  provided  with  unsafe,  defect- 
ive, unwieldy,  and  unsuitable  machinery,  ap- 
plinuces,  and  devices,  not  adapted  to  or  an- 
swering the  purpose  of  safe  use  for  which 
they  were  intended,  as  the  defendant  well 
knew.  The  defendant  in  its  answa  denied 
that  it  was  negligent  In  the  manner  alleged 
liy  the  plaintiff,  and  averred  that  the  plalntlflF 
was  hurt  by  the  careless  and  negligent  man- 
ner in  which  he  made  the  coupling.  And  for 
a  further  defense  the  defendant  averred  that, 
after  the  plaintiff  was  hurt,  he,  for  a  valuable 
consideration  paid  to  him  by  the  defendant, 
executed  and  delivered  to  the  defendant  a  full 
release  and  discharge  of  all  claims  he  had 
against  the  defendant  on  account  of  the  In- 
juries complained  of  in  the  complaint;  and 
the  defendant  pleaded  the  release  in  bar  and 
estoppel  of  the  action.  The  errors  assigned 
by  the  defendant  were:  First,  because  the 
court  admitted  Incompetent  and  Improper  evi- 
dence, pointed  out  In  the  case  on  appeal; 
second,  because  the  court  refused  to  give  cer- 
tain special  Instructions  asked  by  the  defend- 
ant, and  in  giving  certain  special  Instructions 
asked  by  the  plaintiff;  and,  third,  because  the 
court  failed,  as  defendant  contended,  to  state 
In  a  plain  and  correct  manner  the  evidence 
given  in  the  cause,  and  to  declare  and  ex- 
plain the  law  aristaig  thereon,  embracing  an 
explanation  of  Its  nature,  purpose,  and  bear- 
ing, etc.,  to  prevent  misapprehension  by  in- 
advertence and  mistake. 

The  first  of  the  defendant's  prayers  for  In- 
structions was,  in  substance,  that  his  honor 
should  tell  the  Jury  that  if  they  should  find 
that  the  car  to  which  the  engine  was  attempt- 
ed to  be  coupled  by  the  plaintiff,  at  the  time 
of  his  injury,  was  equipped  with  an  auto- 
matic coupler,  such  as  that  requhred  by  law, 
and  that  the  engineer  was  capable,  and  op- 
erated bis  engine  with  care  and  caution,  then 
the  defendant  would  not  be  liable,  because 
not  negligent,  and  the  first  Issue  should  be 
answered  "Xo."  It  was  properly  refused. 
There  was  evidence  tending  to  show  that  au- 
tomatic couplers  were  in  general  use,  and  on 
the  engines  of  the  defendant  company,  and 
that  the  engine  which  the  plaintiff  undertook 
to  link  or  couple  with  the  freight  car  was  the 
only  engine  of  the  defendant  on  that  road 
that  was  not  equipped  with  a  self-coupler 
at  that  time.  It  was  also  In  evidence  that 
engines  necessarily  have  to  be  coupled  with 
cars,  and  it  seems  to  us  to  be  as  essential 
that  the  same  kind  of  a  device  in  the  way 
of  a  coupler  should  be  attached  to  an  engine 
as  is  attached  to  a  car;  the  end  and  aim  of 
the  law  being  the  protection,  as  far  as  possi- 
ble, of  the  lives  and  limbs  of  persona  in  rail- 
road employment 


to  answer  the  first  Issue  "No,"  because  tUa 
court,  in  the  case  of  Greenlee  v.  Hallway  Co., 
122  N.  C.  077,  30  S.  R  115,  41  L.  R.  A.  390. 
6S  Am.  St  Rep.  734,  had  declared  May,  1896, 
as  "the  time"  for  the  equipment  of  freight 
cars  with  automatic  couplers.  It  was  stated 
in  the  prayer  that  the  plaintiff  was  hurt  in 
October,  18d7.  It  is  not  a  fact  that  such  tinae 
(May,  1808)  was  fixed  as  the  beginning  of  the 
liability  of  railroad  companies  for  not  equip- 
ping their  cars  with  automatic  couplers.  The 
plaintiff  was  Injured  in  December,  1887. 
Greenlee  was  hurt  In  that  same  year  (1897). 
but  before  the  plaintiff  was,  and  Greenlee's 
Case  was  heard  In  this  coiu-t  in  1886. 

The  tlilrd  prayer  was  in  these  words:    "If 
the  Jury  should  find  from  the  evidence  that 
the  rules  of  the  company  fwbade  any  em- 
ploy£  to   make  coupling   by   going    between 
cars,  and  should  find  that  the  plaintiff  knew 
of  such  rule,  and  that  he  signed  a  paper  pos- 
itively prohibiting  an  cmploy6  from  coupling 
by  going  between  the  cars,  or  any  other  way 
except  with  a  stick,  and  the  plaintlfl.  In  vio- 
lation of  the  same,  exposed  himself  to  danger, 
and  went  between  the  car  and  the  engine  for 
the  purpose  of  making  the  coupling,  he  would 
be  guilty  of  contributory  negligence,  and  the 
Jury  would  answer  the  second  Issue  'Yes.' " 
His  honor  properly  refused  to  instruct  as  re- 
quested.   The  rule,  taken  literally,  does  not 
forbid  the  plaintiff  from  going  between  an 
enghie  and  a  car  for  the  purpose  of  making 
the    coupling.     The    prohibition    is    against 
coupling   or    uncoupling   cars    with   a   stick. 
The   links   and  pins   that   connect   cars    are 
easily  manipulated  by  a  stick  in  the  hands 
of  a  brakeman,   who  can   stand   away    and 
from  between  the  cars  and  make  the  coup- 
ling.   That  is  a  very  different  matter  from 
the  coupling  of  an  «iglne  and  a  car,  where 
the  coupler  provided  for  the  engine  Is  a  bar 
of  iron  five  or  six  feet  long  and  weighing 
from    100   to   125   p<iunds,   lying  across    the 
pilot  and  to  be  raised  two  or  three  feet  In 
order  to  make  the  coupling.    The  plaintiff,  as  a 
witness  hi  his  own  behalf,  tesUfled  that  be 
made  the  coupling  In  the  usual  way,  and  that 
in  order  to  get  It  (the  drawbar)  In  position, 
I  "you  have  to  raise  it  up,— one  end  of  It;  that 
I  you  cannot  raise  it  up  without  getting  on  the 
!  pilot;    that  you  have  to  get  on  the  pilot  to 
j  raise  it  up,"  and  he  did  it  In  the  usual  way 
I  that  brakemen  do  it    The  conductor  testified 
I  that  it  was  plaintiff's  duty  to  couple  the  en- 
I  gine  and  the  car.    James  Diunphy,  a  witness 
I  for  the  defendant  and  In  the  defendant's 
]  employment  as  yard  master  at  Ashevflle  in 
I  189S,  said  the  usual  way  was  to  couple  the 
engine  to  the  car,  and  the  rules  of  the  com- 
pany requh-ed  It  and  that  what  the  drawbar 
was  down,  witness  always  did  it  with  bis 
hands.    He  said  further  tliat  it  would  have 
been  very  hard  to  raise  the  drawl>ar  with  a 
stick;    that  it  would  take  a  very  pow«fal 
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not  literally  prohibit  the  plaintiff  from  going 
in  between  an  engine  and  a  car  to  couple 
them;  and  neither  does  it,  when  given  a  fair 
and  Just  construction,  require  the  plaintiff  to 
use  a  stick  for  such  coupling.  And  further, 
from  the  evidence  in  reference  to  the  size 
and  length  and  weight  of  the  drawbar,  and 
force  necessary  to  raise  It,  It  must  have  been 
the  company's  intention  that  such  coupling 
should  be  made  with  the  liand,  and  not  with 
a  stlclc 

The  fourth,  fifth,  sixth,  and  seventh  pray- 
ers for  instructions  concerned  the  alleged 
contrlbutoiy  negligence  in  making  the  coup- 
ling, and  ought  not  to  have  been  given.  It 
has  been  decided  by  this  court  that  "the 
failure  of  a  railroad  company  to  equip  its 
cars  with  automatic  couplers  is  a  continuing 
negligence,  and  where  the  negligence  of  the 
defendant  Is  a  continuing  negligence,  as  the 
failure  to  furnish  safe  appliances  In  general 
use,  when  the  use  of  such  appliances  would 
have  prevented  the  possibility  of  the  injury, 
there  can  be  no  contributory  negligence 
which  wIU  discharge  the  master's  liability." 
Troxler  v.  KaUway  C!o..  124  N.  C.  189,  32  S. 
B.  550,  44  L.  K.  A.  313,  70  Am.  St  Bep.  580. 
There  can,  then,  be  no  contributory  negli- 
gence of  the  plaintiff,  available  to  the  de- 
fendant as  a  defense  in  this  action,  because 
the  plaintiff  attempted  to  make  the  coupling 
in  discharge  of  bis  duty,  and  because  the 
continuing  negligence  of  the  defendant  up  to 
the  momeut  of  the  injury  was  subsequent  to 
the  plaintiff's  negligence,  if  there  was  any, 
and  Is  the  proximate  cause  of  the  Injury. 

The  eighth,  ninth,  and  tenth  of  defendant's 
prayers  for  Instruction  will  be  disposed  of 
when  we  come  to  consider  the  eighth  and 
ninth  of  the  plaintitTs  prayers  for  instruc- 
tion. 

The  plaintiff's  first  prayer  was  In  these 
words:  "First  If  you  believe  the  evidence, 
the  drawbar  which  the  defendant  had  upon 
Its  freight  engine  was  not  a  self-coupling  de- 
vice. The  failure  of  a  railroad  company  to 
equip  its  freight  cars  with  modern,  self- 
coupling  devices,  is  negligence  per  se,  con- 
tinuing up  to  the  time  of  an  injury  received 
by  an  employ^  In  coupling  cars  by  hand, 
wheth»  such  employe  contributed  to  such 
injury  by  his  own  negligence  or  not"  There 
was  no  error  in  the  giving  of  the  Instruction 
by  his  honor.  The  defendant's  exception  to 
It,  no  doubt,  was  founded  upon  the  holding 
by  his  honor  that  It  was  negligence  In  the 
defendant  not  to  equip  the  engine  with  an 
automatic  coupler. 

The  second  of  the  plaintiff's  prayers  was 
not  given,  and  the  third  was  in  these  words: 
"If  you  are  satisfied,  therefore,  by  the  great- 
er weight  of  the  evidence,  that  the  plaintiff 
went  in  to  make  the  coupling  when  the  de- 
fendant had  not  furnished  the  self-coupling 


It  Is  plain  that  the  exception  to  that  in- 
struction was  based  on  the  same  view  that 
the  defendant  took  of  the  first  prayer,— that 
Is,  that  it  was  not  negligence  In  the  defend- 
ant to  fall  to  equip  its  engine  with  a  self- 
coupler,— and  therefore  that  the  Jury  should 
have  been  allowed  to  pass  upon  the  question 
of  the  contributory  negligence  of  the  plain- 
tiff. We  are  quite  sure  that  his  honor  did 
not  uienn  to  say  or  to  intimate  that.  If  the 
idalntlff's  injury  grew  out  of  a  matter  not 
connected  with  the  coupler,  the  defendant 
would  be  liable,  simply  because  the  defend- 
ant was  guilty  of  negligence  in  not  having 
equipped  the  engine  with  a  self-coupler.  He 
had  already  told  the  Jury  In  his  general 
charge  that  the  plaintiff  must  not  only  show 
that  he  was  injured  as  was  alleged  in  the 
complaint,  but  that  they  must  find  that  the 
injury  was  due  to  the  fact  that  the  engine 
was  not  equipped  with  an  automatic  coupler. 
Neither  can  we  think  that  the  Jury  was  mis- 
led by  the  language  of  the  Instruction.  We 
think  the  clear  meaning  of  that  Instruction, 
when  taken  with  the  other  part  of  the 
charge  on  that  point,  Is  that  the  plaintiff  was 
In  duty  bound  to  go  in  between  the  engine 
and  the  car  to  make  the  coupling,  and  that 
because  of  a  failure  of  the  company  to  fur- 
nish a  self -coupling  device,  he  could  not  be 
held  as  contributing  to  his  own  injury.  If 
he  was  hurt  while  between  the  engine  and 
car,  performing  his  duty.  If  the  plaintiff  had 
been  Injured  while  engaged  In  making  the 
coupling  under  a  state  of  facts  as  testified 
to  by  himself,  he  would  not  have  been  de- 
barred of  the  right  to  maintain  his  action, 
even  if  he  had  been  injured  by  an  act  of 
negligence  on  the  part  of  the  defendant,  not 
connected  with  the  defective  coupler,  or  even 
by  a  lawful  act  of  the  defendant's  agent  or 
employ^,  because  the  continuing  negligence 
of  the  defendant  in  not  properly  equipping 
the  engine  with  a  self-couplM  must  be  con- 
current with  the  act  which  produced  the  in- 
Jury,  and  the  one  would  be  as  much  a  proxi- 
mate cause  of  the  injury  as  the  other.  Of 
course,  after  the  coupling  had  been  made 
and  completed,  if  the  plaintiff  then  had  com- 
mitted some  negligent  act,  as  by  standing  so 
near  the  track  as  to  be  hurt  by  the  moving 
engine  or  car,  then  the  negligence  of  the  de- 
fendant in  not  properly  equipping  the  engine 
would  not  be  the  proximate  cause  of  the  In- 
Jury,  and  the  plaintiff's  negligence  would 
have  been  a  matter  for  consideration.  The 
bare  fact  that  a  railway  company  has  failed 
to  properly  equip  its  cars  with  automatic 
couplers,  and  Is  therefore  negligent,  does  not 
of  Itself  make  the  company  liable  for  au 
injury  to  an  employe.  The  injury  must  be 
connected  with  and  proceed  from  that  par- 
ticular negligence,  and  the  employ^  must  be 
in  the  discharge  of  his  duty. 
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our  conclusion  to  order  a  new  trial  for  an 
error  to  be  pointed  out,  discussed  and  de- 
cided the  matters  raised  in  the  case  on  ap- 
peal, with  the  exception  of  his  honor's  in- 
struction upon  the  matters  connected  with 
the  defense  of  the  release  and  dlsoharge  set 
up  by  the  defendant  in  its  answer,  and  the 
defendant's  prayers  for  instructions  (8,  9, 
and  10)  in  relation  thereto.  And  what  we 
shall  now  say  concerning  those  matters  will 
be  merely  Incidental,  and  only  in  connection 
with  the  defendant's  exceptions  to  the  eighth 
and  ninth  of  the  plaintiff's  special  requests 
for  instructions. 

Uis  honor,  after  haying  diarged  the  Jury 
upon  the  matter  of  the  release  and  discharge, 
and  refusing  certain  special  requests  of  the 
defendant  for  instructions,  gave  to  the  eighth 
and  ninth  asked  by  the  plaintiff,  as  follows: 
"(8)  A  rule  of  the  railroad  company,  agreed 
to  by  the  plaintiff,  may  be  waived  or  abro- 
gated for  the  company  by  the  conductor  mak- 
ing an  order  contrary  to  such  rule,  when  it 
was  the  duty  of  the  plaintiff  to  obey  such 
order.  If  you  find  by  the  greater  weight  of 
evidence  In  this  case  that  the  plaintiff  signed 
the  paper  B,  and  agreed  not  to  couple  cars 
except  with  a  stick,  if  you  further  find  that 
the  conductor  ordered  him  to  make  the  coup- 
ling you  are  instructed  that  the  conductor 
had  the  power  to  waive  or  abrogate  the  said 
contract  (8)  The  legislature  has  enacted 
that  any  contract  or  agreement,  expressed  or 
Implied,  made  by  any  employ^  of  said  com- 
pany, to  waive  the  benefit  of  an  action 
which  he  may  have  against  the  company  for 
injuries,  shall  be  null  and  void.  'And  It 
seems,'  says  the  supreme  court,  'that  the  leg- 
islature Intended  to  put  an  end  to  such  in- 
tention, by  saying  in  the  first  section  of  the 
act  that  he  shall  have  a  right  of  action  for 
injuries  caused  by  such  defective  machinery, 
and  providing  in  the  second  section  that  he 
cannot  waive  this  right  by  contract,  express- 
ed or  implied.' " 

We  need  not  discuss  the  correctness  of  the 
eighth  special  instruction  of  the  plaintiff, 
which  his  honor  gave,  for  the  reason  that 
what  we  have  said  above  in  discussing  the 
refusal  of  his  honor  to  give  the  third  prayer 
requested  by  the  defendant  makes  it  un- 
necessary. It  may  be  interesting  to  obse*ve, 
however,  that  there  Is  a  marked  difference 
between  the  language  of  the  agreement  made 
by  the  plaintiff  in  this  case,  not  to  go  be- 
tween the  cars  for  the  purpose  of  coupling 
them,  and  the  language  of  the  agreement  on 
the  same  subject  in  the  case  of  Mason  v. 
Raih-oad  Co.,  114  N.  O.  719,  19  8.  B.  362. 


language  was  too  broad,  and  was  calculated, 
not  to  say  intended,  to  mislead,  and  may 
have  misled,  the  Jury,  and  directed  their 
minds  to  the  release  and  discharge  set  up 
by  the  defendant  in  its  answer.  The  lan- 
guage of  section  2  of  the  fellow  servant  act 
(chapter  06,  Priv.  Tjaws  1897)  does  not  read 
as  it  is  quoted  In  the  Instruction.  Tbe  lan- 
guage is.  "That  any  contract  or  agreement 
expressed  or  implied  made  by  any  employ^ 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section  shall  be  null  and  void."  It 
does  not  read  that  any  contract,  etc.,  made 
by  an  employs  of  said  company  to  waive 
tbe  benefit  of  an  action  which  he  may  hav» 
against  the  company  for  injuries,  shall  be 
null  and  void.  The  first  section  of  said  act. 
In  its  application  to  employes  who  have  beea 
injured  by  defects  In  the  machinery,  ways,  or 
appliances  of  railroad  companies,  in'ovides 
that  such  persons  shall  be  entitled  to  main- 
tain an  action  against  such  company;  and 
section  2  of  the  same  act  provides  that  the 
injured  employe's  contract  to  waive  the  bene- 
fit of  the  first  section  shall  be  null  and  void. 
That  Is,  upon  entering  the  service  of  a  rail- 
road company,  or  afterwards,  before  an  in- 
Jury  might  happen,  tbe  injured  employfi  will 
not  be  bound  (looking  to  tbe  future)  by  any- 
contract  he  may  have  made  with  the  com- 
pany, waiving  the  right  to  maintain  an  ac- 
tion for  his  injury.  The  words  "which  he 
may  have  against  the  company  for  injuries." 
as  they  appear  in  the  instruction,  have  * 
double  aspect.  They  look  both  to  tbe  futiuv 
and  to  the  past.  And  the  Jury  may  have 
applied  that  language  to  the  release  and  dis- 
charge which  the  defendant  had  procured 
after  the  Injury.  And  the  last  section  of 
Instruction  No.  9  (a  quotation  from  the  opin- 
ion of  this  court  in  the  case  of  Coley  v. 
KaUroad  Co.,  128  N.  G.  534,  39  S.  B.  43),  we 
can  see.  might  have  had  a  most  injurious 
effect  upon  the  defendant's  rights.  It  could 
have  bad  no  application  to  the  matters  em- 
braced tn  the  eighth  instruction  requested 
by  the  plaintiff,  which  his  honor  gave.  The 
whole  Instruction  might  reasonably  have  been 
considered  by  the  Jury  as  a  statement  made 
to  tbem  by  his  honor  that  there  could  be  do 
release  and  discharge,  even  for  a  valuable 
consideration,  by  an  employs  who  had  been 
injured  by  the  defective  machinery  of  a  rail- 
road company.  As  we  have  said,  we  do  not 
discuss  in  this  opinion  the  matters  relating 
to  the  release  and  discharge,  and  the  alleged 
fraudulent  character  of  the  paper  writing. 

Vor  the  error  pointed  out,  there  most  be  • 
new  trlaL 
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APPBAL-DISMISSAIr-DOCKBTINO  TRANSORIFT. 

1.  Under  Sup.  Ct.  Rule  5  (39  S.  B.  t),  pro- 
Tiding  that  the  transcript  on  appeal  shall  be 
docketed  aeven  days  before  the  call  of  the  dis- 
trict to  which  it  belongs,  and  rule  17  (39  8.  B. 
vi),  providing  that,  if  appellant  fails  to  so 
docket  it,  appellee  may  docket  a  certificate, 
and  hare  the  appeal  dismissed,  the  appeal  will 
not  be  dismissed,  though  the  transcript  is  dock- 
eted later,  too  late  for  a  hearing  at  that  term,  it 
having  been  docketed  before  docketing  of  tbe 
certificate  and  motion  to  dismiss. 

Appeal  from  superior  court,  Buncombe 
county. 

Action  by  Mary  B.  Benedict,  executrix, 
against  H.  C.  Jones  and  others.  Judgment 
(or  plaintiff,  and  defendants  appealed.  Plain- 
tiff  moves  to  dismiss  appeaL    Motion  denied. 

Plaintiff  (appellee)  moves  to  dismiss  the 
appeal,  for  that  it  appears  from  the  record 
that  tbe  case  was  tried  and  final  judgment 
entered  at  May  term,  1902,  of  the  superior 
court  of  Buncombe  county,  and  that  the 
countercase  on  appeal  was  served  on  defend- 
ants' (appellants')  counsel  July  31,  1902;  and 
that.  Independent  of  such  date,  tbe  appellee 
»ays  It  was  the  duty  of  appellants'  counsel 
to  file  the  transcript  in  time  for  the  appeal 
to  be  beard  at  the  present  term  of  the  su- 
vreme  court,  but  that  the  transcript  was  not 
filed  until  November  26,  1902,  too  late,  under 
the  rule,  for  the  appeal  to  be  determined  at 
this  term;  and  aaka  that  the  appeal  be  dis- 
missed. 

F.  H.  Busbee,  for  appellee. 

CLARK,  J.  Tbe  case  was  tried  below  in 
May,  1902,  and  the  transcript  was  docketed 
here  Xovember  26,  1902,  which  was  too  late 
to  permit  of  the  appeal  being  argued  at  this 
term,  It  being  within  less  than  seven  days 
before  the  call  of  the  district  to  which  It  be- 
longs. Rule  5,  128  N.  C.  634,  39  S.  £.  v. 
After  it  was  docketed,  the  appellee  moved 
to  dismiss.  This  was  too  late.  Rollins  y. 
Love,  97  N.  C.  210,  2  8.  B.  166;  Barbee  v. 
Green,  91  N.  C.  168.  The  uniform  rtUing  of 
this  court  has  been  In  accord  with  the  above 
decisions,  and  may  be  thus  summed  up:  An 
appeal  must  be  docketed  not  later  than  the 
termination  of  the  next  term  of  this  court 
beginning  after  the  trial  below  (with  the 
-exceptions  specified  in  the  proviso  to  rule  6, 
128  N.  C.  634,  39  8.  E.  v.).  If  not  docketed 
at  such  term  by  the  time  required  for  hear- 
ing at  such  term,  the  appellee  may  docket 
«  certificate  und^  rule  17,  128  N.  C.  638,  39 
S.  E.  vl.  then,  or  at  any  time  during  the  term, 
If  before  the  appellant  dockets  the  transcript, 
and  have  the  appeal  dismissed.  But  if  the 
-appellee  is  dilatory,  and  tbe  appellant  dock- 
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secure  a  hearing,  then  the  appeal  will  not 
be  dismissed.  Packing  Co.  v.  Williams,  122 
N.  O.  406.  29  N.  B.  366;  Smith  v.  Montague, 
121  N.  C.  92,  28  S.  E.  137;  SpeUer  v.  Speller, 
119  N.  O.  356,  26  8.  B.  160;  Haynes  v.  Cow- 
ard. 116  N.  C.  840,  21  8.  E.  690;  Paine  v. 
Cureton,  114  N.  C.  606,  19  8.  E.  631;  Trlplett 
V.  Foster,  113  N.  C.  389,  18  8.  B.  714.  There 
have  been  changes,  as  will  be  seen  by  the 
above  cases,  as  to  the  time  during  such  next 
term  by  which  an  appeal  must  be  docketed  to 
secure  a  hearing  at  that  term.  Originally,  It 
must  have  been  docketed  "during  the  call  of 
the  docket  of  the  district  to  which  the  appeal 
belongs,"  and,  of  com^e,  the  first  time  at 
which  tbe  appellee  could  have  moved  then  to 
dismiss  for  failure  to  docket  was  at  the  end 
of  the  call  of  the  district  Then  the  time  was 
moved  up  so  as  to  require  docketing  "during 
the  first  two  days  of  the  call  of  the  district"; 
later  the  time  for  docketing  to  secure  a  hear- 
ing was  "before  the  beginning  of  the  call  of 
the  district";  and  now  it  must  be  docketed 
"seven  days  before  the  l^eginning  of  the  call 
of  the  district,"  and,  of  course,  the  right  of 
the  appellee  to  docket  and  move  to  dismiss 
has  moved  up  accordingly,  and  has  accrued 
upon  default  to  docket  by  the  time  required 
in  order  to  secure  a  hearing.  But  this  has 
not  affected,  of  course,  the  principle  that.  If 
the  appellee  fails  to  move  to  dismiss  at  the 
first  opportunity  under  rule  17,  128  N.  C.  638, 
39  8.  E.  vl,  the  appellant  can  docket  the  case 
at  any  other  time  during  that  term,  provided 
he  does  so  before  the  appellee  has  moved  to 
dismiss  under  said  rule.  Of  course,  If  the 
appeal  is  not  docketed  till  after  the  termba- 
tlon  of  such  next  ensuing  term,  It  will  be  dis- 
missed. BurreU  v,  Hughes,  120  N.  C.  277, 
26  8.  B.  782;  State  ▼.  James,  108  N.  0.  792. 
13  8.  B.  112.  The  laches  of  the  appellee  In 
not  moving  to  dismiss  under  rule  17,  128  N. 
C.  638,  39  S.  B.  Vl,  as  Boon  as  he  might,  will 
not  authorize  the  appellant  to  docket  after 
that  term. 

Tbe  transcript  on  appeal  seems  to  be  de- 
fective, in  that  it  does  not  set  out  the  organi- 
sation of  the  court,  and,  possibly,  In  other 
imrticnlars.  State  v.  Butts,  91  N.  C.  524,  and 
other  cases  cited  in  Clark's  Code  (3d  Ed.)  p. 
915.  But  this  may  be  cured  If  a  writ  of  cer- 
tiorari is  asked  in  proper  time,  and  allowed. 
or  a  motion  to  dismiss  may  be  made  on  those 
grounds  when  the  case  is  reached  at  the  next 
term.  The  cause  Is  not  before  us  upon  such 
motions  now.  The  transcript  on  appeal  hav- 
ing been  docketed  at  the  proper  term,  though 
too  late  for  argument,  yet  before  the  appellee 
moved  to  dismiss  as  authorized  by  rule  17, 
128  N.  O.  638,  39  8.  B.  n  the  moUon  to  dis- 
miss must  be  denied. 

Motion  denied. 


(Supreme  Court  of  North  Oarolina.    Dec.  9, 
1902.) 

UORTQAOES—FORBCLOBURB— INJUNCTION— 
RELBASB  OF  SURETIES. 

1.  Foreclosure  of  a  mortgage  given  by  sure- 
ties will  be  restrained,  they  alleging^  there  was 
an  extension  of  time  of  payment,  without  their 
consent,  discharging  them  and  the  sectirity,  till 
detecmiDation  of  the  question  of  such  extension. 

Appeal  from  superior  court.  Buncombe 
county;    Hoore,  Judge. 

Action  by  C.  A.  Smith  and  others  against 
Haywood  Parker,  trustee,  and  others,  to  re- 
strain foreclosure  of  a  mortgage.  From  an 
order,  defendants  appeal.    Affirmed. 

Merrick  &  Barnard,  tor  appellants.  Tbos. 
A.  Jones,  for  appellees. 


CLARK,  J.  This  Is  an  appeal  from  a  re- 
fusal to  dissolve  a  restraining  OTder  and  from 
granting  an  injunction  to  the  hearing.  It 
appears  In  the  affidavits  of  plalntifls  that 
O.  A.  Smith,  as  principal,  and  A.  G.  Smith, 
bis  wife,  and  W.  D.  Justice  and  Susan  P. 
Justice,  his  wife,  as  sureties,  executed  a  bond 
for  $1,500  to  the  defendant  Frances  Kohler, 
and  to  secure  the  same  executed  a  deed  in 
trust  to  the  other  defendant,  Haywood  Par- 
ker, upon  property  belonging  to  the  said 
sureties,— O.  A.  Smith  having  no  hiterest  in 
said  land  except  a  contingent  tenancy  bgr 
curtesy,— and  that  defendant  Kohler's  agent. 
In  making  the  transaction,  well  knew  that  A. 
C.  Smith,  W.  D.  Justice,  and  Susan  P.  Jus- 
tice were  sureties;  that  at  maturity  of  the 
bond  the  creditor  extended  the  time  for  pay- 
ment for  four  months  In  consideration  of 
payment  of  interest  in  advance  for  said  peri- 
od, and  this  was  done  without  the  knowledge 
or  consent  of  the  sureties;  that  the  trustee 
has  advertised  the  land  for  sale;  that  the 
defendant  Frances  Kohler  is  a  nonresident 
of  the  state,  and  without  sufQclent  property 
in  this  state  to  respond  In  damages.  There 
were  counter  affidavits.  An  extension  of 
time,  without  consent  of  saretles,  discharges 
them,  and  also  any  security  given  for  the  debt. 
Flemmlng  v.  Borden,  127  N.  C.  214,  37  S.  B. 
219;  Jenkins  v.  Daniel,  125  N.  0.  161,  34  S. 
£.  239,  74  Am.  St  Itep.  632;  Smith  v.  As- 
sociation, 119  N.  C.  257,  26  S.  £.  40;  Hlnton 
v.  Greenleaf,  113  N.  C.  6,  18  S.  B.  56.  Re- 
ceipt of  interest  In  advance  Is  prima  facie 
evidence  of  a  binding  contract  of  forbear- 
ance. Scott  V.  Fisher,  110  N.  C.  811,  14  S. 
B.  799,  28  Am.  St  Rep.  688;  Holllngsworth 
V.  Tomlinson,  108  N.  C.  245.  12  S.  E.  989. 
The  affidavits  and  counter  affidavits  raise  a 
serious  contention,  and  the  injunction  was 
properly  continued  to  the  hearing,  when  the 


taker  v.  Hill,  96  N.  C.  2,  1  S.  B.  639.  Har- 
rington V.  Rawla  (at  this  term)  42  S.  B.  461. 
is  conceded  by  the  defendants'  counsel  to  be 
exactly  in  point,  but  they  contend  that  that 
decision  conflicts  with  Hutaff  v.  Adrian.  112 
N.  C.  239,  17  S.  E.  78,  which,  they  suggest 
must  have  been  overlooked  In  deciding  Har- 
rington V.  Rawls.  On  the  contrary,  we  tbink 
the  two  decisions  are  in  entire  accord.  In 
Hutafr  V.  Adrian  (decided  Feb.  term,  ISiCi 
17  S.  E.  78,  It  was  said  that,  taking  tbe  al- 
legations of  the  complaint  as  true,  the  de- 
fendant's bond  and  mortgage  were  barred 
by  the  statute  of  limitations,  hence  the  pur- 
chaser at  a  mortgage  sale  would  get  no  title, 
for  the  mortgage  was  dead,  which  is  a  qnc«- 
tlon  of  law,  and,  the  plaintiff  being  In  posses- 
sion, no  injunction  would  lie  merely  to  prevent 
such  cloud  upon  title,  though  it  woiild  lie  if 
there  were  a  dispute  as  to  the  amount  due. 
which  is  an  issue  for  a  Jury,  in  order  to  pre- 
vent a  sale  which  would  put  the  mortgagor  at 
a  serious  disadvantage,  since  he  did  not  know 
how  much  was  due.  Soon  after  that  decision, 
the  enactment  of  chapter  6,  Laws  1893,  re- 
versed the  above  doctrine  to  the  extent  of  al- 
lowing i>arties  in  possession  to  restrain  a  sale 
of  land  under  an  alleged  lien  pending  an  ac- 
tion to  have  it  declared  Invalid.  Mortgage  C^. 
V.  Long,  113  N.  C.  127,  18  S.  E.  165.  Besides, 
Independent  of  that  statute,  here  there  is  a 
disputed  Issue  of  fact  whether  the  mortgage 
has  beeen  released  by  an  extension  of  tim* 
to  the  principal,  and  this  should  be  deter- 
mined by  a  Jury,  for  this  makes  a  dlspot.^ 
whether  anything  is  due,  which,  it  was  said 
In  Hutaff  T.  Adrian,  would  authorize  an  in- 
junction to  the  bearing.  Jones  v.  Buxton. 
121  N.  C.  285,  28  8.  E.  545.  It  would  be 
a  hardship  on  the  mortgagor  to  compel  him 
to  rely  upon  an  extraneous  fact  like  a  re- 
lease being  established  after  a  sale  under  a 
mortgage  In  an  action  of  ejectment  by  a 
purchaser,  when  by  an  Injunction  till  the 
hearing  the  disputed  Issue  of  fact  can  be 
determined  before  a  sale.  Such  mjunction 
cannot  harm  the  mortgagee,  who,  if  he  suc- 
ceeds, will  sell  and  collect  the  debt  with  In- 
terest added,  whereas,  If  no  Injunction  Is  al- 
lowed, and  the  disputed  Issue  of  release  can 
only  be  determined  after  sale,  the  mortgagor 
will  be  either  forced  to  pay  the  debt,  or  run 
the  risk  of  tlie  property  being  sold  at  nn 
Inadequate  price  (since  no  one  will  buy. 
under  such  circumstances,  except  a  specu- 
lator), and  thus  would 'lose  the  value  of  th-> 
land  In  excess  of  the  mortgage,  if.  on  a  trial 
In  ejectment,  the  Jury  ahould  find  there  was 
no  release. 
Mo  error. 


(Supreme  Coart  of  North  GaroUmu    Dea  9, 
1902.) 

RAILROADS-UABILITT  FOR  TORT  OF  LBSSKB 

—INJURY  TO  EMPLOT«-MOTION 

FOR  NONSUIT. 

1.  Notwithstanding  the  provision  of  Acts 
1887,  c.  109,  for  motion  for  nonsuit  at  the  end 
of  plaintiff's  evidence,  such  a  motion,  in  the 
nature  of  a  demurrer  to  the  evideuce,  may  be 
made  bv  defendant  after  introducing  evidence, 
his  evidence,  however,  not  to  be  considered 
thereon. 

2.  A  railroad  company,  which  leases  its  road, 
as  authorized  by  its  charter,  is  liable  to  an  em- 
plo.v«  of  the  leasee,  injured  through  the  lessee's 
negligence. 

Cook,  J.,  dissenting. 

Appeal  from  superior  coiut,  Meclclenburg 
county;    Coble,  Jndge. 

Action  by  J.  B.  Brown  against  the  Atlanta 
&  Charlotte  Air  Line  Railway  Company. 
jQdgmeut  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Geo.  F.  Bason,  for  appellant  Burwell, 
Walker  &  Cansler,  for  appellee. 


MONTGOMERY,  J.  This  action  was 
brought  by  the  plaintiff  to  recover  damages 
for  personal  injuries  sustained  by  him  while 
In  the  service  of  the  Southern  Railway  Com- 
pany, the  lessee  of  the  defendant,  the  At- 
lanta &  Charlotte  Air  Ldne  Railway  Company. 
The  defendant,  after  pleading  contributory 
negligence  ou  the  part  of  the  plaintiff,  for  a 
further  answer  and  defense  denied  its  lia- 
bility on  the  ground  tbat  It  bad  leased  tbe 
property  to  the  Southern  Railway  Company, 
and  was  not  responsible  for  tbe  tortious  acts 
of  its  lessee.  The  language  of  tbat  part  of 
tbe  answer  was  In  these  words:  "{12)  And 
for  a  further  answer  and  defense  to  said  ac- 
tion, the  defendant  says  tbat,  having  leased 
and  conveyed  its  railroad,  with  all  Its  prop- 
erty, rights,  and  franchises,  to  the  lessee,  the 
Southern  Railway  Company,  as  alleged  in 
plaintiff's  complaint,  this'  defendant,  at  the 
time  of  the  injury  to  plaintiff,  bad  no  con- 
trol nor  power  over  tbe  said  railroad,  nor 
over  tbe  management  or  operation  of  the 
same.  It  had  deprived  Itself  of  its  property, 
rights,  and  franchises  with  the  consent  of 
tbe  state,  which  had  conferred  upon  it  In 
its  charter  the  right  to  convey  and  lease  its 
railroad  and  all  its  property,  right,  and  fran- 
chises granted  in  its  charter,  except  the 
franchises  to  be  and  e.\ist  as  a  corporation. 
That,  in  view  of  tbe  foregoing,  as  It  Is  ad- 
vised. It  cannot  be  held,  and  is  not  liable 
in  law,  for  the  result  of  any  conduct  or  al- 
leged misconduct  of  its  lessee,  the  Southern 
Hallway  Company,  towards  the  plaintiff,  in 
its  operation  of  tbe  said  railroad.  Defend- 
ant further  says  that  it  is  advised  that  to 
hold  it  liable  In  this  action,  and  to  take  from 
It   its  property  In  satisfaction  of  any  judg- 


fonrteenth  amendment  to  tbe  constitution  of 
tbe  United  States."  At  tbe  close  of  tbe  evi- 
dence "the  defendant  moved  for  a  nonsuit 
upon  tbe  ground,  as  It  appeared  from  tbe 
evidence,  that  this  action  was  prosecuted 
against  the  defendant,  the  Atlanta  &  Char- 
lotte Railway  Company,  the  lessor,  for  the 
tort  committed  by  tbe  Southern  Railway 
Company,  Its  lessee.  In  tbe  operation  of  its 
trains  over  the  leased  road."  The  motion 
was  overruled,  a  jndgment  In  favor  of  the 
plaintiff  upon  tbe  verdict  was  rendered,  and 
the  defendant  appealed. 

Each  and  all  of  the  exceptions,  with  tbe 
^ceptlon  of  the  one  to  tbe  overruling  of  the 
motion  for  nonsnit  was  abandoned  by  the 
counsel  of  the  defendant  In  this  court.  Tbe 
plaintiff  contends  that  tbe  conrt  properly 
overruled  the  motion  for  nonsuit,  for  the  rea- 
son tbat  tbe  defendant  did  not  make  tbe 
motion  at  tbe  pn^er  time,— that  Is,  when  the 
plaintiff  bad  concluded  bis  evidence,— and 
tbat  when  it  was  made  It  was  after  tbe  de- 
fendant bad  Introduced  its  evidence  on  the 
execution  of  the  lease,  which  was  not  permis- 
sible, a  defendant  not  being  allowed  to  move 
to  dismiss  upon  testimony  introduced  by  him- 
self. The  contention  is  based  on  the  provi- 
sion of  Acts  1897,  c.  109,  as  amended  by 
Acts  1899,  c.  131.  Tbe  amendment  of  1899 
has  been  repealed  by  the  subsequent  amend- 
ment of  1901  (chapter  594),  which  latter 
amendment  Is  substituted  for  tbe  former  one, 
but  for  tbe  purposes  of  this  discussion  that 
Is  Immaterial.  The  purpose  of  the  motion 
was,  not  to  procure  a  ruling  by  the  court 
upon  the  right  of  the  defendant  to  lease  Its 
road  to  the  Southern  Railway  Company,  for 
that  bad  been  admitted  In  tbe  answer,  but 
to  have  a  ruling  tbat  the  whole  evidence 
showed  that  the  plaintiff  was  Injured  while 
in  the  service  of  the  lessee,  and  tbat  It  was 
not  legally  sufBcient  to  establish  tbe  plain- 
tiff's claim  as  against  tbe  defendant.  If  the 
defendant  had  proceeded  under  the  statutory 
provisions  above  referred  to,  there  could  be 
no  doubt  that  the  question  would  have  been 
properly  raised.  But  was  the  defendant  con- 
fined to  the  procedure  marked  out  In  those 
statutes?  Tbe  motion  was  substantially  "a 
demurrer  to  the  evidence,"  and  that  practice 
is  recognized  In  many  of  the  states,  and  al- 
ways has  been  with  us.  The  purpose  of  the 
practice  is  to  present  to  tbe  court.  Instead 
of  submitting  the  evidence  to  the  Jury,  such 
facts  as  were  shown,  and  as  the  evidence 
tended  to  prove,  for  the  Judgment  of  the 
court  as  to  their  sufficiency  in  law  to  estab- 
lish the  plaintiff's  claim  against  the  defend- 
ant. If  the  burden  to  make  out  the  case  is 
on  the  defendant,  tbe  plaintiff  might  demur 
to  the  evidence.  The  usual  practice  In  tliis 
state  before  tbe  enactment  of  the  statutes 
above  referred  to  was  to  proceed  as  Is  now 


miss  or  not,  while  before  these  acts  that 
matter  -was  dlscretlouary  with  the  court 
But  what  can  be  the  objection  to  moving, 
for  the  first  time,  when  all  the  evidence  Is 
in,  notwitlistanding  Acts  1897,  c.  109,  as  the 
proper  method  of  demurring  to  the  evidence? 
Of  course,  the  evidence  of  the  demurrant 
could  not  be  considered.  In  the  case  before 
ns  there  was  no  evidence  offered  by  the  de- 
murrant, except  on  the  matter  of  contrib- 
utory negligence  of  the  plaintiff.  The  fact 
that  the  Southern  Railway  Company  was 
operating  the  train  was  admitted  in  the  an- 
swer, and  exemption  pleaded  on  that  ac- 
count for  the  defendant  We  will  consider 
the  motion  as  a  demurrer  to  the  evidence, 
though  not  very  clearly  expressed,  and  only 
made  at  the  conclusion  of  all  the  evidence, 
the  demurrant's  evidence  not  bearing  on  the 
matter  embraced  in  the  motion.  But  his 
honor  was  correct  in  his  refusing  to  sustain 
the  demurrer.  We  will  not  attempt  to  add 
anything  further  to  what  has  been  said  by 
this  court  on  the  responsibility  of  railroad 
companies  who  are  lessors  for  the  negligent 
acts  of  their  lessees.  They  are  both  liable. 
In  Logan  v.  Railroad  Co.,  116  N.  C.  940,  21 
S.  E.  959,  the  matter  was  thoroughly  discuss- 
ed and  decided,  and  the  opinion  has  been  af- 
firmed in  numerous  cases  since.  Tlllett  v. 
Railroad  Co.,  118  N.  0.  1031,  24  S.  B.  Ill; 
Benton  v.  Railroad  Co.,  122  N.  G.  1007,  30 
S.  E.  333;  Perry  v.  Railroad  Co.,  128  N.  C. 
471,  39  S.  E.  27;  Harden  v.  Railroad  Co., 
129  N.  0.  3S4,  40  S.  E.  184.  66  L.  B.  A.  784, 
85  Am.  St  Rep.  747. 
No  error. 

COOK,  J.  (dissenting).  I  do  not  concur  In 
that  part  of  the  opinion  of  the  court  which 
holds  that  the  defendant  lessor  company  Is 


company  in  Its  charter  it  had  the  right  tu 
lease,  and  in  exercising  the  same  did  lease, 
its  railroad  and  all  its  property,  rights,  ami 
franchises  (except  the  frauchises  to  be  and 
exist  as  a  corporation),  to  the  Southern  Rail- 
way Company;  and  the  latter,  the  Soutbem 
Railway  Company,  was,  as  such  lessee,  op- 
erating the  same  on  Its  own  account,  aud 
was  the  employer  of  the  plaintiff  at  the  time 
when  the  alleged  injury  occurred;  and  there 
was  no  contractual  relation  gTt»t'"g  betvreen 
the  plaintiff  and  defendant  In  no  Jurisdic- 
tion (except  our  own)  is  it  held  that  tht- 
lessor  company  is  liable  for  the  contracts  or 
torts  of  the  lessee  company,  except— First 
when  the  lease  is  made  without  legal  license 
or  authority  (in  which  case  the  lessee  is 
deemed  to  be  the  agent  of  the  lessor);  sec- 
ond, when  the  license  or  authoritj-  to  lease 
is  coupled  with  an  express  provision  that  the 
lessor  shall  be  and  remain  liable  for  the  acts 
of  its  lessee.  In  the  case  at  bar  the  leas*- 
was  made  vnA&i  express  authority  granted 
in  the  charter  of  the  lessor  company,  and 
there  is  no  provision  that  It  shall  be  llabl<' 
for  the  contracts  or  torts  of  its  lessee.  This 
doctrine  was  first  held  by  this  court  in  Logsin 
y.  Railroad  Co.,  116  N.  C.  940,  21  8.  E.  9o9. 
and  was  approved  in  a  number  of  cases 
thereafter.  But  when  it  was  again  present- 
ed to  this  court  for  review  (for  the  first 
time  after  I  became  a  member  of  this  court) 
in  Harden  v.  Railroad  Co.,  129  N.  C.  354.  4<) 
S.  E.  184,  55  L.  R.  A.  784,  85  Am.  St  Rep. 
747,  and  after  a  thorough  study  of  the  prin- 
ciple Involved  and  examination  of  the  deci- 
sions bearing  upon  the  question,  I  became 
satisfied  that  it  was  unsound  in  law,  and 
there  gave  a  full  expression  of  my  views  in 
my  dissenting  opinion,  to  which  I  now  mtei 
'  without  a  redlscusston  of  the  snbject. 
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WEIGHT'S  ABM'B  t.  80TJTHBRN  RT.  OO. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

11.  1902.) 

IMJUBT  TO  RAILROAD  BMPLOY*— RULB8— BN- 
FORCHMBNT— NBOLIOBNCB. 

l.It  ie  the  duty  of  a  railroad  company  to 
adopt,  promulgate,  aod  euforce  reasonable  roles 
to  promote  the  safety  of  its  employes. 

2.  niough  a  railroad  company  adopted  cer- 
tain roles  as  to  the  ose  of  flan  in  the  repair 
yards  to  protect  employes  working  onder  the 
cars,  where  the  evidence  showed  that  the  roles 
were  uniformly  and  contiunonsly  disregarded, 
vrith  the  knowledge  of  those  in  charge  of  the 
repair  shop,  it  warranted  a  finding  imputing 
knowledge  of  the  condition  of  the  affairs  in  this 
respect  to  the  railroad  company,  or  a  want  of 
ordmary  care  on  its  part  if  it  remained  in  Ig- 
norance of  such  disregard  of  its  roles. 

Error  to  clrcnlt  court,  Brunswick  county. 

Action  by  the  administrator  of  J.  W. 
Wright  agaliiiat  the  Southern  Railway  Compa- 
ny Judgment  for  defendant,  and  plalntifT 
brings  error.    Reversed. 

Blverett  Perkins,  E.  P.  Buford,  and  O.  V. 
Meredith,  for  plain  tift  in  error.  A.  P.  Thorn, 
fot  defendant  In  error. 

KEHTH,  p.  This  is  a  writ  of  error  to  t 
Judgment  of  the  circuit  court  of  Brunswick 
county  In  an  action  of  tre^wss  brought  to 
recover  damages  for  the  death  of  J.  W. 
Wright,  who  was  employed  as  a  car  repateer 
in  the  shops  of  the  Southern  Railway  Com- 
pany. At  the  trial  the  defendant  demiured 
to  the  plaintiff's  evidence,  the  Jury  rendered 
a  verdict  In  favor  of  the  plaintiff  for  $5,000, 
upon  which  the  court  entered  judgment  upon 
the  demivrer  for  the  defendant,  and  the  case 
Is  before  us  upon  a  writ  of  error. 

The  defendant  worked  as  car  repairer  in 
tlie  car  sheds  of  the  defendant  in  error,  into 
wbic^  ran  a  number  of  tracks  upon  which 
cars  needing  repair  were  placed.  It  is  In 
proof  that  from  700  to  800  cars,  to  say  noth- 
ing of  other  machinery,  were  annually  repair- 
ed in  the  shops,  necessitating  the  employment 
of  a  large  number  of  workmen.  J.  W. 
Wright  was  at  work  upon  track  No.  3,  aid- 
ing in  making  repairs  to  the  drawbead  of  a 
oar.  In  order  to  perform  the  duty  assigned 
him  he  was  In  the  middle  of  the  track,  In 
a  crouching  position,  in  front  of  the  draw- 
bead,  when  a  shifting  engine  which  was  be- 
ing coupled  to  a  car  struck  and  set  in  motion 
a  car  between  the  one  in  the  repair  of  which 
Wright  was  engaged  and  that  to  which  the 
coupling  was  being  made,  and  drove  it  down 
the  track,  striking  Wright  and  crushing  him 
in  such  a  manner  that  he  shortly  thereafter 
died. 

It  Is  charged  that  the  railway  company 
was  negligent  in  falling  to  adopt,  promulgate, 
and  enforce  proper  rules  and  regulations  for 
the  guidance  and  control  of  its  operatives  en- 
gaged In  the  hazardous  duties  incident  to  em- 
ployment In  repair   shops. 


[  1.  Sea  Muter  and  Servant,  vol.  M,  Cent.  Dig.  H 
42  S.B.— 68 


That  It  Is  the  duty  of  a  raQroad  company 
to  exercise  ordinary  care  to  furnish  reason- 
ably safe  appliances  and  instrumentalities 
for  the  protection  of  its  employes,  and  to 
adopt,  promulgate,  and  enforce  reasonable 
rules  to  promote  their  safety,  there  can  be  no 
question.  If  authority  for  this  proposition  be 
needed,  it  will  be  found  hi  Shear.  &  R.  Neg. 
(5th  Ed.)  I  202: 

"A  master  who  employs  servants  in  a  dan- 
gerous and  complicated  business  Is  personally 
bound  to  prescribe  rules  sufficient  for  Its 
orderly  and  safe  management,  and  to  keep 
his  servants  informed  of  these  rules,  so  far 
as  may  be  needful  for  their  guidance.  Thus 
a  railroad  company  is  bound  to  regulate,  by 
published  rules,  the  time  and  manner  of  mn- 
nlng  Its  trains,  so  as  to  avoid  coUisions,  and 
to  enable  all  its  servants  to  know  when  a 
train  may  be  expected,  and  thus  to  avoid 
danger.  And  a  Jury  may  And  that  it  ought 
to  have  rules  to  protect  men  woridng  under- 
neath cars  from  the  starting  of  such  cars 
without  due  warning.  The  master  is  also 
bound  to  use  ordinary  care  and  diligence  to 
enforce  the  rules  which  he  has  made,  and 
disregard  of  such  rules,  with  his  acquiescence 
or  neglect  to  enforce  them,  Is  tantamount  to 
a  suspension  of  the  rules.  A  Jury  has  no  gen- 
eral right  to  find  that  a  rule  should  have 
been  adopted,  without  sufficient  evidence  that 
such  rule  was  necessary  and  practicable." 

That  the  Jury  were  warranted,  from  the 
evidence.  In  finding  In  this  case  that  it  was 
the  duty  of  the  railroad  company  to  adoiit 
such  rules,  appears  from  the  facts  already 
stated.  The  evidence  sufficiently  shows  a 
compliance  upon  the  part  of  the  railroad  com- 
pany with  so  much  of  its  duty  as  required  the 
adoption  of  rules.  The  evidence  as  to  their 
promulgation  is  by  no  means  so  satisfactory, 
and  a  Jury  might  have  been  warranted,  up- 
on that  point,  in  finding  that  the  rules  relied 
upon  were  never  so  published  as  to  bring 
them  home  to  the  plalntlfTs  intestate,  and 
upon  a  demurrer  to  evidence.  If  that  were 
all,  it  might  have  been  the  duty  of  the  court 
to  sustain  the  verdict;  but  with  respect  to 
the  failure  upon  the  part  of  the  railroad  com- 
pany to  enforce  its  rules,  granting  that  they 
were  duly  adopted  and  promulgated,  the  evi- 
dence discloses  a  state  of  facts  which  well 
warranted  a  jury  hi  finding  that  the  railroad 
company  had  been  negligent. 

Without  going  into  the  details  of  the  tes- 
timony of  witnesses  upon  this  point,  It  sufli- 
clently  appears  from  the  evidence  of  Spain 
and  Edwards  that  the  rules  were  disregard- 
ed so  imlformly  and  continuously,  with  th<.» 
knowledge  and  practical  acquiescence  of 
those  In  charge  of  the  repair  shoiis,  as  to 
warrant  a  jury  in  Imputing  knowledge  of  the 
condition  of  affatars  in  this  respect  to  the  rail- 
road company,  or  a  want  of  ordinary  care 
upon  its  part  tn  the  performance  of  its  duties 
If  it  remained  in  ignorance  of  a  disregard  of 
its  rules  so  general  and  long. continued. 

W.  J.  Spain,  foreman  of  car  repairs  of  the 
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Southern  Railway  Company  at  Lawrence- 
Tllle,— a  witness  on  behalf  of  the  defendant,— 
speaking  of  the  nse  of  flag^s,  was  asked: 

"Did  you  ever  call  any  of  the  car  repair- 
ers' attention  to  the  fact  that  the  flags  were 
missing?  A.  Yes,  «Ir;  I  threatened  to  dis- 
charge them  for  not  having  the  flags  up. 
Q.  In  other  words,  you  did  what  you  could 
to  enforce  the  rule?    A.  Exactly." 

On  cross-examination  he  was  asked:  "Did 
you  evCT  furnish  the  rule  to  these  people?" 
To  which  he  replied:  "No,  sir;  not  until  re- 
cently, Q.  Before  Mr.  Wright's  death,  which 
occurred  on  the  14th  of  January,  1900,  the 
rules  of  the  company  were  not  furnished  to 
the  car  repairers?  A.  They  were  not  to  the 
men,  but  they  were  furnished  to  inspectors 
and  foremen  on  November  14,  1809.  Q.  Tou 
have  stated  there  was  great  laxity  about  the 
use  of  flags  among  the  employes?  A.  It  was 
not  permitted,  and,  as  I  stated  before,  we 
had  threatened  time  and  again  to  discharge 
men  for  being  so  careless  about  the  use  of 
flags.  Q.  Whether  yon  threatened  or  not,  it 
prevailed?   A.  It  did  In  a  measure;  yes,  sir." 

R.  S.  Edwards,  an  Inspector  of  repairs, 
employed  at  these  shops,— a  witness  Intro- 
duced on  behalf  of  defendant,— speaking  of 
the  rule  which  had  been  adopted  for  the  pro- 
tection of  car  repairers,  was  asked:  "Didn't 
you  know  well  that  this  rule  of  the  com- 
pany had  not  been  observed  on  the  part  of 
these  car  repairers;  that  they  had  never  ob- 
served It,  and  that  they  were  very  Ill-provid- 
ed with  flags?  A.  Well,  I  know  there  had 
been  no  rule  read  to  the  men,  but  the  use 
of  the  flags  had  been  there,  and  they  had 
been  uf  ing  flags.  Q.  There  had  been  a  mighty 
lax  and  careless  use  of  the  flags?  A.  They 
were  not  as  particular  as  they  should  have 
been.  Q.  Didn't  each  foreman  sufTer  this 
laxity  in  the  use  of  the  flags?  A.  Yes,  sir; 
it  seemed  to  be  a  hard  matter  to  make  them 
keep  the  flags  up.  Q.  And  so  hard  they 
hadn't  tried  to  enforce  the  rule?  A.  I  always 
tried  to  discharge  my  duty.  If  I  saw  him 
In  danger  I  told  him  of  it." 

There  is  some  evidence  that  the  flags  had 
been,  a  good  while  before  the  date  of  the 
accident,  distributed  to  the  men,  with  In- 
structions to  place  them  when  at  work  in 
repairing  a  car  on  that  end  of  the  car  from 
which  the  approach  of  danger  was  to  be 
apprehended;  that,  when  the  flag  was  so 
placed.  It  could  not  be  removed  except  by 
the  workman  who  had  put  it  there,  or  with 
his  knowledge  and  consent,  and  the  car  upon 
which  It  was  placed  could  not  be  moved. 
But  the  evidence  further  Is  that  those  flags 
had,  in  great  measure,  disappeared;  that  those 
which  remained  had  become  so  dhrty  and 
worn  as  to  be  IndistinRuisliable,  and  their 
use,  as  we  have  seen,  had  fallen  Into  prac- 
tical abeyance.  There  Is  evidence  tending  to 
prove  that  a  short  time  before  the  accident 
the  intestate,  who  had  gone  to  Edwards  to 
get  some  supifly  connected  with  the  work  In 
which   he   was  engaged,   was   told   by   him 


that  he  was  going  to  do  some  shifting,  and 
to  look  out;  but  It  afllnnativ<dy  appears  ths: 
Wright  was  not  told  that  the  shifting  en- 
gine was  going  OB  r^air  track  No.  3,  whci  ? 
be  was  at  work,  but  only  In  a  general  wiv 
Edwards  told  him  that  be  "was  going  over 
where  he  was  to  do  some  shiftiug."  It  i^ 
fm-ther  proved  that  the  custom  oa  tlie  part 
of  Edwards  was  to  walk  down  0ie  repair 
track  In  advance  of  the  shifting  engine,  and 
personally  notify  those  who  weee  engaged 
la  repairing  cars  upon  that  track. 

Without  going  further  into  the  testimony, 
enoagh  has  been  said  to  show  that  the  Judg- 
ment of  the  court  sustaining  the  demurrer 
was  erroneous.  There  was  evidence  suffi- 
cient to  warrant  the  Jury  in  finding  that  the 
railroad  company  had  not  exercised  ardlnar.v 
care  In  enforcing  Its  rules  for  the  orderly 
and  safe  management  of  a  dangerous  acd 
complicated  business. 

The  Judgment  of  the  circuit  coort  must 
be  reversed,  and  this  court  wUl  eater  such 
Judgment  as  It  ought  to  have  rendered. 


ATLANTIC  *  D.  BY.  CO.  t.  WEST. 

(Supreme  Court  oC  Appeals  of  Virginia.     Dec. 

11,  1802.) 

DUTY  or  I1A8TS&-OBPBCTIVB  APPIAAHCSS- 

BVIDENCB. 

1.  It  is  the  duty  of  a  master  to  use  ordinarv 
care  to  provide  reasonably  safe  madiinery  asd 
apnliances  for  the  use  of  his  servants. 

2.  In  an  action  by  a  serraat  for  personal  in- 
juries, evidence  held  not  to  show  a  want  of 
ordinary  care  on  the  part  of  a  master  in  th? 
CMistniction  of  a  platiorm  by  the  giving  way 
of  nhich  the  serrant  was  injured,  where  the 
defect  could  not  have  been  discovered  hy  bos: 
careful  inspection. 

Error  to  circuit  court,  Norfolk  county. 

Action  by  S.  B.  West  against  the  Atlantic 
It  Danville  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  briags  error.  Re- 
versed. 

A.  P.  Thorn,  for  plaintiff  In  error.  R.  C 
Marshall  and  C.  W.  Colemaa,  fbr  dtfetidant 
In  error. 

KEITH,  P.  8.  B.  West  was  employed  as 
station  master  at  Shoulder's  Hill,  on  the  Ihie 
of  the  Atlantic  ft  Danville  Railway,  and  sus- 
tained an  Injury  by  a  fall  from  a  platform 
on.  the  aoth  of  March,  1891,  for  which  he 
brought  suit,  and  upon  a  demurrer  to  the 
evidence  the  Jury  rendered  a  verdict  in  his 
favor  for  $750,  for  which  the  court  gave  him 
a  Judgment,  and  the  case  Is  before  us  upon 
a  writ  of  error  awarded  upon  the  jieOtlon 
of  the  railway  company. 

West  had  been  In  the  employment  of  tlie 
plaintiff  Ip  error  as  statkm  master  at  tho 
place  where  he  received  his  Injury  for  about 
seven  years.  There  was  upon  one  side  of 
the  depot  building  the  main  line  of  the  ra:!- 
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angle,  which  waa  occupied  lay  a  platform 
about  5Vi  feet  in  height  Bigbteen  months 
or  two  years  before  the  accident  a  part  of 
this  platform  had  been  cnt  off,  learlng  a 
passageway  about  2%  feet  In  width,  Bup- 
ported  by  planks  fastened  to  two  sills,  the 
ends  of  the  planlcs  furthest  from  the  build- 
ing projecting  over  the  sllla  from  8  to  6 
inches.  At  the  time  of  the  accident  West 
was  passing  along  this  passageway  from  one 
side  of  the  building  to  the  other  in  discharge 
of  his  duty,  and,  stepping  upon  the  end  of 
one  of  the  planks,  tt  tilted  up,  and  he  fell  to 
the  ground,  broke  an  arm,  and  strained  one 
of  hla  hips.  The  plank  was  about  10  inches 
in  width  and  about  2  Inches  In  thickness. 
There  was  nothing  In  the  appearance  of  the 
platform  to  indicate  that  it  was  out  of  re- 
pair, or  to  give  any  warning  of  danger.  In 
the  plank  there  was  one  nail  hole,  and  an- 
other hole  into  which  it  seemed  there  had 
been  an  effort  to  drive  a  nail,  which  had  not 
penetrated  more  than  VA  Inches;  at  least  It 
bad  not  gone  through  the  plank.  The  evi- 
dence is  not  satisfactory  as  to  whether  a 
nail  had  ever  penetrated  the  sill  so  as  to  at- 
tach the  plank  to  it,  and  a  Jury  would  per^ 
haps  have  been  warranted  in  finding,  if  that 
were  essential  to  their  verdict,  that  it  had 
not  been  nailed  down  at  the  time  of  its 
construction.  The  platform  had  been  orig- 
inally constructed  some  years  before  the  ac- 
cident It  had  been  remodeled,  and  cut  down 
about  18  months  or  2  years  before  the  ac- 
cident During  all  that  period  it  had  been 
In  constant  use,  and  was  apparently  well 
constructed  and  in  good  repair. 

It  is  the  duty  of  the  railroad  company  to 
exercise  ordinary  care  to  furnish  a  reason- 
ably safe  place  to  its  employes  in  which  to 
perform  their  duties.  "It  is  a  general  rule 
of  law  of  master  and  servant,  repeatedly  laid 
down  by  this  court,  that  the  master  shall 
use  ordinary  care  and  diligence  to  provide 
reasonably  safe  and  suitable  machinery  and 
appliances  for  the  use  of  the  servant,  and 
the  master  will  be  held  liable  for  an  injury 
to  the  servant  which  results  from  the  omis- 
sion to  exercise  such  care  and  diligence." 
Railway  Ck>.  v.  Maucy,  98  Va.  696,  37  S.  E. 
285;  Bertha  Zinc  Oo.  v.  Martin's  Adm'r,  93 
Va.  791,  22  S.  E.  869;  Robinson's  Adm'r  v. 
Dinlnny,  96  Va.  41,  30  S.  K.  442;  and  Wheel 
Ck).  V.  ChalklQT,  98  Va.  62.  34  S.  E.  976. 

During  the  year  in  which  that  platform 
had  been  in  existence  it  had  been  in  daily 
use,  and  had  been  walked  upon  in  safety  by 
perhaps  thousands  of  people.  One  of  the  wit- 
nesses for  the  plaintiff  says  tliat  he  had  per- 
haps crossed  It  more  than  100  times,  and  the 
plaintiff  himself  had  crossed  it  more  fre- 
quently than  any  one  else.  Under  such  cir- 
cumstances we  cannot  say  that  ordinary  care 
was  not  exercised  in  its  construction  to  pro- 
vide a  reasonably  safe  place  for  those  whose 
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Ing  about  the  appearance  of  this  platform  at 
the  point  where  the  accident  occurred  to  ex- 
cite any  suspicion  of  a  lurking  danger,  but' 
that  it  was  a  defect  which  would  not  have 
been  disclosed  to  the  most  careful  Inspection; 
and  any  other  conclusion  upon  this  branch 
of  the  case  would  only  have  the  effect  of  In- 
volving the  defendant  In  error  In  the  im- 
putation of  contributory  negligence,  for  un- 
der the  rules  of  the  company  It  was  his  duty 
to  keep  himself  advised  as  to  the  depot,  plat- 
form, and  grounds  belonging  to  the  company, 
and  report  upon  their  condition. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  error  In  the  Judgment  of  the 
circuit  court,  for  which  It  should  be  reversed. 


BLANTON  T.   HEOKSCHER. 

(Supreme  Court  of  Appeals  of  Vh-giula.    Dec. 

11,  1902.) 

CHANCKRT— PAYMENT  INTO  COCfRT— INTER- 
LOCUTORT    ORDER. 

1.  In  a  snit  against  a  triutee  by  the  bene- 
ficiaries to  compel  him  to  account  for  certain 
moneys  receivea  by  him-  for  the  benefit  of  the 
trust,  an  order  compelling  him  to  pay  the  fund 
Into  court  is  erroneous  when  made  nppn  an 
interlocutory  application,  wher*  ha  denies  all 
liability. 

Appeal  from  chancery  court  of  Richmond. 

Suit  by  A.  Heckscher  against  Joseph  W. 
Blanton,  trustee.  From  an  order  requiring  de- 
fmidant  to  pay  certain  money  into  court,  he 
appealed.    Reversed. 

S.  8.  P.  Patteson,  B.  L.  Montague,  and 
Meredith  &  Cocke,  for  appellant  Hill  Mon- 
tague, for  appellee. 

WU  TITLE,  J.  The  question  Involved  In 
tiUs  appeal  Is  as  to  the  authority  of  a  chancery 
comt  to  compel  a  trustee  to  pay  money  into 
court  who  denies  liability,  before  his  respon- 
sibility for  the  fund  has  been  adjudicated. 

It  appears  that  a  syndicate  composed  of 
A.  Heckscher,  appellant  Joseph  W.  Blanton, 
appellee,  and  other  creditors  of  the  Virginia 
Pyrites  Mining  Company,  purchased  the  real 
estate  of  that  corporation  under  an  agree- 
ment that  their  Interests  therein  should  be  In 
proportion  to  the  amount  of  theh:  respective 
demands. 

For  convenience,  the  property  was  con- 
veyed to  Joseph  W.  Blanton,  trustee,  for  him- 
self and  the  other  members  of  the  syndicate. 

It  was  subseqnentiy  placed  in  the  hands  of 
real  estate  agents  for  sale  at  an  agreed  com- 
mission of  10  per  cent  of  the  purchase  price, 
provided  a  sale  at  not  less  than  $100,000  was 
effected.  The  property  was  sold  for  that 
price,  and  the  selling  agents  were  paid  their 
commissions  of  $10,000,  which  they  after- 
wards divided  with  Blanton,  tn  consideration, 
as  is  alleged,  of  valuable  assistance  rendered 
them  by  him  in  consummating  the  sala. 
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of  the  city  of  Richmond  on  behalf  of  himself 
and  other  members  of  the  syndicate  against 
Blanton,  to  require  him  to  account  for  and  re- 
fund to  complainant  his  proi)ortion  of  the  $5,- 
000  which  he  had  received. 

The  bill  charges  a  secret  arrangement  be- 
tween Blanton  and  the  selling  agents  by 
which  the  latter  were  to  charge  10  per  cent 
commission  for  their  services,  and  to  divide 
the  same  with  Blanton.  Blanton,  In  his  an- 
swer, admits  the  receipt  of  half  the  commis- 
sion, but  denies  that  before  the  sale  there 
was  any  agreement  or  understanding  whatso- 
ever between  himself  and  the  agents  for  any 
part  of  their  compensation.  His  statement 
In  that  connection  Is  that  some  months  after 
the  contract  of  sale  had  been  executed  the 
real  estate  agents  voluntarily  presented  hhn 
with  half  their  commission  In  recognition  of 
the  services  rendered  by  him  in  efTectlng  the 
sale. 

Pending  the  preparation  of  the  cause  for 
trial,  G.  Norrls  Shuman,  another  member  of 
the  syndicate,  made  affidavit  that  the  $5,000 
In  controversy  belonged  to  the  syndicate;  and 
also  that  since  the  institution  of  the  suit  Blan- 
ton had  disposed  of  his  real  estate  for  the 
piuiwse  of  defeating  any  recovery  that  might 
be  had  against  him. 

In  a  counter  affidavit  Blanton  repeats  the 
allegations  of  his  answer  In  respect  to  his 
right  to  retain  the  $5,000.  He  admits  the 
sale  of  his  real  estate,  but  Insists  that  it  was 
made  In  good  faith  for  the  purpose  of  paying 
debts;   and  he  denies  that  be  is  insolvent. 

The  cause  was  heard  upon  the  pleadings 
and  affidavits,  and  a  decree  was  entered  di- 
recting Blanton  within  10  days  to  deposit  $5,- 
000,  with  Interest;  In  bank,  to  the  credit  of  the 
court  In  the  cause.  The  decree  further  pro- 
vides that,  if  Blanton  should  so  elect,  he 
might,  in  lieu  thereof,  enter  into  bond,  with 
security.  In  the  penalty  of  $6,000,  conditioned 
to  pay  and  satisfy  any  decree  which  might  be 
thereafter  made  against  him.  E^m  that  de- 
cree this  api>eal  was  allowed. 

The  general  rule  of  chanc^y  practice  as  to 
the  payment  of  money  Into  court  is  that, 
where  a  fiduciary  admits  in  his  answer  or  on 
his  examination,  or  where  It  appears  on  a 
master's  report,  unexcepted  to,  that  he  has  In 
hand  money  belonging  to  the  trust  estate, 
such  money  may  be  ordered  to  be  paid  Into 
court  upon  interlocutory  application. 

The  cases  of  Farmer  v.  Yates,  23  Grat  146, 
and  Davis  v.  Chapman,  83  Ya.  67-74,  1  S.  B. 
472,  5  Am.  St  Rep.  251,  are  illustrative  of 
that  practice,  and  are  In  accord  with  modem 
English  precedents  (see,  also.  Wills'  Adm'r 
V.  Dunn's  Adm'r,  6  Grat  384;  2  Lomax, 
Ex'rs  [2d  Ed.]  769),  although  a  contrary  rule 
seems  to  have  obtained  formerly  In  this  state. 
Thus,  in  Campbell  v.  Braxton,  4  Hen.  &  M. 
446  (decided  In  the  year  1809),  it  was  held 
that,  where  a  report  of  a  commissioner  shows 


plaintiff  should  be  required  to  proceed  to  a 
decree,  and  enforce  It  In  the  usual  way.  But. 
as  remarked,  the  doctrine  laid  down  In  that 
case  la  not  In  accord  with  the  present  pra(> 
tice. 

The  doctrine  Is  thus  stated  by  Mr.  Danlell: 
"The  plaintiff  will  not  be  allowed  to  make  n>' 
of  affidavits  to  supply  any  defect  In  the  ar- 
swer:  the  rule  of  the  court  being  that  th;; 
order  shall  be  made  upon  the  defendnnc's 
admissions  alone."  2  Danlell,  Ch.  PU  &  Prac. 
(5th  Ed.)  1781. 

It  la  apparent,  therefore,  fh>m  the  fore- 
going authorities,  that  the  rule  has  no  appli- 
cation where  the  defendant  denies  liability-. 
In  such  case  the  question  of  liability  muf: 
be  determined  before  an  oriet  will  be  mad- 
requhring  a  deposit  of  the  fund.  The  princi- 
ple that  a  litigant  will  not  be  compelled  to 
pay  that  which  he  disclaims  owing  until  his 
responsibility  has  been  adjudicated  lies  at 
the  very  foundation  of  the  administration  of 
justice.  A  contrary  practice  would,  in  many 
Instances,  entail  hardship  and  ruin  upon  suit- 
ors, the  question  of  whose  liability  misbt  l>e 
eventually  determhied  in  their  favor. 

The  attachment  statutes  afford  adequate 
remedies  against  debtors  who  undertake  to 
escape  liability  by  converting  or  disposing  of 
their  property  in  advance  of  Judgment  or  de- 
cree, and  at  the  same  time  safeguard  the 
rights  of  the  defendant  But  If  no  such  rem- 
edies were  provided  by  statute,  the  practice 
resorted  to  In  this  cause  would  not  receive  the 
sanction  of  this  court  The  court  Is  not  to 
be  understood,  however,  as  Intimating  any 
opinion  as  to  the  ultimate  merits  of  the  con- 
troversy. The  scope  of  the  decision  is  t> 
deny  the  power  of  the  trial  court  to  require 
the  fund  In  litigation  to  be  paid  into  court 
until  after  the  defendant's  liability  thereftn- 
has  been  ascertained  and  determined  In  the 
usual  manner,  but  It  extends  no  farther. 

It  follows  from  these  views  that  the  decree 
complained  of  Is  erroneona,  and  It  most  be 
reversed  and  annulled. 


HANEY  et  al.  v.  BREEDEN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     D«o. 
11,  1902.) 

EJECTMENT— DEFENSES— EQUTTABLR    BSTOP- 
PElr-QUBSTION  FOR  JURY- 
INSTRUCTIONS. 

1.  A  mere  equitable  estoppel  is  no  defens« 
to  au  action  of  ejectment. 

2.  In  an  action  for  ejectment,  whether  or  not 
plaintiffs  took  possession  of  the  land  in  dis- 
pute bj  mistake,  or  without  the  intention  •■•i 
claiming  title  thereto,  is  a  question  for  tli« 
jury. 

8.  An  instrnction  calling  special  attention  t-^ 
part  only  of  the  evidence,  and  the  fact  it  teuJs 
to  prove,  and  disregarding  other  relevant  evi- 
dence, is  erroneous. 

T  1.  S««  Ejectment,  vol.  IT,  Cant.  Otc  |  lU. 


B^ainsT  one  creeaeu  ana  oiueiv.  juuKiueiii 
for  defendants,  and  plaintiff  Jamea  A.  Haney 
brings  error.    Reversed. 

O.  F.  McMtdlan  and  Jobn  S.  Otaapman,  for 
plaintiff  In  error.  John  B.  Roller,  for  de- 
fendants In  error. 


HARRISON,  J.  The  tract  of  land  songht 
to  be  recovered  In  this  action  of  ejectment 
lies  on  the  Bine  Ridge  Mountain,  In  Greene 
county,  and  contains  21%  acres.  The  plain- 
tiff in  error  claims  that  the  land  In  C(H>tTO- 
versy  is  embraced  within  the  boundaries  of 
a  deed  to  himself  and  his  brother  Nicholas 
H.  Haney,  the  father  of  his  coplalntiffs  in 
the  court  below,  from  Armistead  I/ong  and 
wife,  dated  November  29, 1849,  and  that  they 
bare  been  in  continuous  adverse  possession 
of  the  same  under  said  deed  from  its  date  un- 
til dispossessed  by  the  defendants  in  April, 
1901. 

Upon  the  trial  the  defendants  sought  to 
maintain  the  issue  on  their  part  by  the  evi- 
dence of  Wesley  Knight,  under  whom  they 
claim,  who  testified  that  he,  after  buying  the 
land,  and  before  paying  for  it,  had  a  conver- 
sation with  the  plaintiff  in  error,  and  asked 
him  If  he  (James  A.  Haney)  claimed  any  part 
of  the  laud  which  he  (Knight)  bad  bought 
from  Col.  Hill,  commissioner,  and  that,  if  he 
did,  he  should  come  down  with  him  and  see 
Col  Hill  about  It,  and  that  the  plaintiff  In 
error  said,  "I  don't  suppose  you  want  to  claim 
any  further  than  my  fence,  or  want  to  claim 
the  strip  in  my  field;"  that  he  (Knight)  re- 
plied that  he  did  not  claim  that  strip,  and 
that  the  plaintiff  In  error  then  said,  "AU  right. 
If  that  is  the  case,  go  on  and  pay  for  the 
land;"  that  he  (Knight)  did  go  on  and  pay  for 
the  land,  and  got  a  deed  therefor.  The  plain- 
tiffs moved  the  court  to  exclude  this  evidence, 
which  motion  was  overruled,  and  this  action 
of  the  court  Is  made  the  subject  of  the  first 
Mil  of  exception. 

The  object  of  the  defendants  in  offering 
this  evidence  was  to  make  out  a  case  of  equi- 
table estoppel,  and  upon  that  ground  to  de- 
feat a  recovery  by  the  plaintiffs.  It  is  well 
settled  in  this  state  that  such  a  defense  la 
not  permissible  In  an  action  of  ejectment. 

In  Suttle  V.  Railroad  Co.,  76  Va.  284,— a 
case  in  which  the  plaintiff  sought  to  establish 
an  equitable  estoppel,  and  upon  that  to  re- 
cover, in  an  action  of  ejectment,— this  court 
held  that  evidence  very  similar  to  that  of- 
fered In  this  case  was  properly  excluded; 
that  an  action  of  ejectment  could  be  neither 
maintained  nor  defended  by  reliance  upon  a 
mere  equitable  estoppel. 

In  the  case  of  Jennings  v.  Gravely,  92  Va. 
877,  23  S.  E.  763,— a  case  in  which  the  de- 
fendants in  an  action  of  ejectment  sought  to 
preyail  by  relying  upon  an  equitable  title,— 
Judge  Keith,  speaking  for  this  court,  held 
that  the  plaintiffs  having  shown  that  they 
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ants  could  not  defeat  such  right  by  showing 
an  equitable  title  in  themselves. 

These  two  cases  show  conclusively  that  it 
was  error  to  overrule  the  plaintiffs'  motion  to 
exclude  the  evidence  under  consideration.  In 
the  case  of  Jennings  v.  Gravely,  supra,  the 
authorities  have  been  so  recently  reviewed, 
and  the  subject  so  fully  discussed,  that  it 
would  be  unprofitable  to  repeat  here  what  is 
there  said.  The  reasons  can  be  read  there 
for  the  conclusion  reached  here.  A  contrary 
doctrine  to  that  laid  down  in  the  cases  cited 
would  make  the  right  to  land  rest  upon  the 
slippery  memory  of  man,  rather  than  written 
muniments  of  title. 

The  evidence  tending  to  make  out  a  case  of 
equitable  estoppel  being  Inadmissible,  It  was 
error  to  give  Instruction  No.  4,  set  out  In  bill 
of  exception  No.  8,  in  which  the  jury  are  told 
that  if  they  believed  said  evidence,  they 
must  find  for  the  defendants. 

We  are  further  of  opinion  that  It  was  error 
to  give  instruction  No.  3,  set  out  In  bill  of 
exception  No.  2,  which  is  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
the  defendant's  title  papers  embrace  a  small 
strip  of  land  within  the  plaintiff's  fence,  of 
about  the  width  of  two  com  rows,  and  con- 
taining the  fraction  of  an  acre,  and  that  said 
fence  is  near  the  line  between  the  plaintiff's 
home  place  and  the  land  in  controversy,  and 
that  a  road  runs  along  said  fence  on  the 
lands  In  controversy,  and  that  from  the  loca- 
tion of  said  fence  in  its  relation  to  the  bound- 
ary line,  the  road,  and  the  other  features  of 
said  land  at  that  point,  that  the  true  owner 
of  the  land  would  reasonably  have  supposed 
that  it  was  put  there  by  mistake,  or  that  the 
fence  was  so  near  the  true  line  that  he  would 
hardly  have  observed  that  it  was  located  on 
his  land,  then.  In  either  aspect,  the  posses- 
sion of  said  strip  of  land  Is  not  such  an  open 
and  notorious  possession  as  to  give  to  the 
plaintiff  title  by  adverse  possession  of  all  the 
lands  embraced  in  the  deed  from  Long  to 
Haney,  and  you  should  find  for  the  defend- 
ant" 

This  Instruction  sets  out  certain  facts  re- 
lied on  by  the  defendants,  tending  to  show 
that  the  plaintiffs  took  possession  of  the  land 
In  controversy  by  mistake,  and  without  the 
Intention  of  holding  it  adversely,  ignoring  the 
countervailing  evidence  of  the  plaintiffs  rele- 
vant to  that  issue,  and  tells  the  Jury  that,  if 
they  believe  those  facts,  the  possession  of  the 
plaintiffs  is  not  such  an  open  and  notorious 
possession  as  to  give  to  them  title  by  adverse 
possession  of  all  the  lands  embraced  in  the 
deed  from  Long  to  Haney,  and  that  they 
must  find  for  the  defendants.  It  is  true,  ad- 
verse possession  depends  upon  the  intention 
with  which  the  possession  is  taken  and  held; 
and,  while  the  intention  to  claim  title  must  be 
manifest,  it  need  not  be  expressed.  But 
whether  or  not  the  plaintiffs  took  possession 


was  error  to  submit  tbat  qaestion  to  the  Jury 
upon  certain  facts  and  circumstances  relied 
on  by  the  defendants,  ignoring  the  counter- 
vailing erldeuce  relevant  to  the  issue  relied 
on  by  the  plaintiffs. 

This  court  has  repeatedly  held  that  an  In- 
struction must  not  call  special  attention  to 
part  only  of  the  evidence,  and  the  fact  it 
tends  to  prove,  and  disregard  other  erideuce 
relevant  to  the  matter  in  issue.  Ballroad  Ca 
v.  Joyner's  Adm'r,  92  Va.  354,  23  8.  E.  773; 
Hansbrough  v.  Neal,  94  Va.  722,  27  S.  E.  693; 
Montgomery's  Case,  98  Va.  852,  37  S.  E.  1; 
and  Boush  v.  Deposit  Co.  (decided  at  the 
present  term  of  the  court)  42  S.  E.  877. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial  to  b« 
had,  not  In  conflict  with  the  views  expressed 
In  thla  oplnlou. 


SCOTT  V,  BOTD. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec 
11,  1902.) 

CONTINUANCB-RKFUSAL-REVIBW  —  IN8TRU0- 

TIONS— RESCISSION  OP  CONTRACT 

—PARTNERSHIP. 

1.  Absence  of  a  witness  whose  evidence  is 
purely  cumulative  is  no  ground  for  a  continn- 
ance. 

2.  A  motion  for  continuance  bein^  address- 
ed to  the  discretion  of  the  court,  its  refusal 
will  not  be  reviewed  ouless  abuse  of  discre- 
tion is  shown. 

3.  An  instruction  la  erroneous  where  there  Is 
no  evidence  to  snpport  it. 

4.  Ad  action  will  not  lie  to  rescind-  a  con- 
tract for  misrepresentation  unless  the  misrepre- 
sentation alleged  is  set  out  in  the  pleading,  and 
is  as  to  a  material  fact,  and  fraudulently 
made,  with  intent  to  deceive. 

5.  A  partner  has  no  right  to  claim  compen- 
sation for  his  services  on  behalf  of  the  partner- 
ship without  a  special  agreement 

Error  to  circuit  court,  Floyd  county. 

Action  by  James  M.  Boyd  against  Wlnfleld 
Scott  and  Samuel  Scott  Verdict  for  plaintiff, 
and  defendant  Wlnfleld  Scott  brings  error. 
Affirmed. 

Scott  &  Staples,  for  plaintltf  In  error.  A. 
A.  Pbl^ar,  for  defendant  in  error. 

WHITTLE,  J.  This  litigation  grows  ont 
of  a  sale  by  the  defendant  In  error,  James 
M.  Boyd,  of  his  Interest  in  the  partnership 
of  James  M.  Boyd  &  Co.  to  his  coi>artners, 
Winfield  Scott,  the  plaintiff  In  error,  and 
Samuel  Scott  The  price  agreed  to  be  paid 
for  Boyd's  Interest  was  $4,000,  for  which 
the  Scotts  executed  two  bonds,  and  made  two 
promissory  notes,  each  for  the  sum  of  $1,000. 
Default  having  been  made  in  the  payment  of 
these  demands,  Boyd  Instituted  an  action  of 
debt  upon  them,  to  which  action  the  de- 
fendants interposed  a  number  of  defenses  by 
a  special  plea  of  set-off,  under  sectioti  3299 
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which  the  trial  court  approved,  and  reoAered 
judgment  thereon  for  the  plaintiff. 

A  trial  of  the  action  was  delayed  for  sev- 
eral years,  chiefly  by  continuances  grantr.1 
on  behalf  of  the  defendant  Wlnfleld  Scott. 
his  eodefendant  Samuel  Scott,  having  dleJ 
pending  the  litigation. 

Finally,  at  September  term,  1901,  tbe  cas? 
was  called  for  trial,  wherenpon  the  defend- 
ant again  moved  for  a  continuance  on  the 
ground  of  the  absence  of  a  material  witness; 
his  testimony  in  that  connection  beiiig  tbat 
he  had  caused  a  subpoena  to  issue  for  the 
witness,  which  had  not  been  served.  In  ood- 
sequence  of  his  temporary  absence  from  the 
state;  that  he  expected  to  prove  by  bim  ttiut 
before  the  execution  of  the  tx>nd8  and  mak- 
ing of  the  notes  In  questi<Mi,  witness  beard 
the  plaintiff,  Boyd,  admit  the  existence  of  an 
agreement  to  the  effect  that  the  firm  of  J. 
M.  Boyd  &  Co.  was  to  pay  the  defendant 
Scott  a  salary  of  $100  per  month  for  liis 
services  as  superintendent  of  the  Scott  Spot^<> 
&  Handle  Company;  that  the  evidence  was 
material  to  his  defense;  that  it  wonid  bo 
denied  by  Boyd;  and  that  the  defendant  had 
no  witness,  other  than  himself,  by  wbom  be 
could  establish  the  c(mtract 

Upon  that  representation  the  case  was 
again  continued  for  the  defendant  But  aft- 
erwards, the  court  having  been  advised  by 
Scott's  counsel  that  there  was  a  witness  in 
attMidance  who  would  testify  In  respect  to 
the  matter  which  the  defendant  expected  to 
prove  by  the  absmt  witness,  the  carder  of 
continuance  was  set  aside,  and  the  defend- 
ant ruled  Into  trial.  To  that  action  of  the 
court  the  defendant  excepted.  It  also  ap- 
pears that  at  the  trial  the  defendant  "intro- 
duced the  evidence  of  himself  and  D.  L. 
Weeks,  tending  to  prove  that  there  was  an 
express  contract  that  he  should  be  paid  one 
hundred  dollars  a  month  by  the  firm  for  his 
services  as  superintendent  of  the  spoke  and 
handle  factory,  and  that  he  had  served  in 
that  capacity  for  thirty-three  months."  It 
thus  appeal's  that  the  evidence  of  the  wit- 
ness was  merely  cumulative,  and  the  general 
rule  of  practice  Is  well  settled  that  the  ab- 
sence of  such  a  witness  affords  no  ground 
for  a  continuance.  Railroad  Co.  t.  Shott  92 
Va.  35,  22  S.  E.  811. 

A  motion  for  a  continuance  is  always  ad- 
dressed to  the  sound  discretion  of  the  tri.il 
court,  under  all  the  circumstances  of  the 
case,  and  an  appellate  court  will  never  re- 
verse its  Judgment  in  the  exercise  of  tbat 
discretion,  nnless  plainly  erroneous.  Payne 
V.  Zell,  98  Va.  294,  36  S.  B.  379;  KeUy  t. 
Manufacturing  Co.,  98  Va.  405,  36  S.  E.  511. 
81  Am.  St  Rep.  736;  Klosie  v.  Rlely's  Ex'r 
(decided  at  the  present  term)  42  3.  K.  ST2. 
In  this  Instance  the  action  of  the  court  la 
setting  aside  the  wder  of  continuance  and 
disposing  of  the  case  was  manifestly  right 

The  second  assignm^tt  of  error  is  to  the 
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refusal  of  the  ootirt  to  give  InBtruction  No. 
3  aa  asked  for  by  the  defendant,  and  In  giv- 
ing the  same  In  modified  form.  The  In- 
struction, aa  originally  ofrered,  told  the  jury 
that  if  they  believed  from  the  evidence  that, 
at  the  time  of  or  before  the  execution  and 
delivery  of  the  evidences  of  debt  In  the  dec- 
laration mentioned,  the  plaintiff  promised, 
represented,  stated,  or  agreed  that  he  would 
retire  from  business,  and  would  not  for  a 
period  of  10  years  from  the  date  of  said 
evidences  of  debt,  in  the  town  of  Floyd,  en- 
gage In  or  be  Interested  In  such  business  as 
the  firm  of  J.  M.  Boyd  &  Oo.  had  theretofore 
conducted,  or  such  mercantile  business  as  S. 
&  W.  Scott  should  during  said  period  see 
fit  to  conduct  at  the  place  of  business  of 
said  firm  of  J.  M.  Boyd  &  Co.,  and  If  they 
further  believed  from  the  evidence  that  such 
promise,  representation,  statement,  or  agree- 
ment constituted  one  of  the  Inducements  for 
the  execution  and  delivery  to  the  plaintlfl  of 
said  evidences  of  .debt,  and  was  made  by 
the  plaintiff  with  the  Intention  that  It  should 
be  relied  upon  by  8.  &  W.  Scott,  then  he 
(the  plaintiff)  was  bound  by  snch  representa- 
tion, promise,  statement,  or  agreement.  And 
if  the  Jury  should  further  believe  from  the 
evidence  that  the  Scotts  continued  the  busi- 
ness of  the  firm  of  J.  M.  Boyd  &  Co.,  at  its 
former  place  of  business,  and  within  10  years 
from  the  date  named,  and  whUe  the  Scotta 
were  so  engaged  In  business,  the  plaintiff 
engaged  in  or  became  Interested  in  business 
of  like  character  as  that  conducted  by  the 
firm  of  jr.  u.  Boyd  &  Co.,  and  thereafter 
continued  by  the  Scotts  In  the  town  of  Floyd, 
be  Is  liable  ia  damages  to  the  defendant 
Scott 

The  portion  of  the  idea  pertinent  to  this 
instruction  is  as  follow:  "And  the  said  plain- 
tiff undertook  and  agreed  and  faithfully 
promised  the  said  defendant  that  he,  the 
said  plaintiff,  would  retire  from  business,  and 
would  not  again,  for  a  period  of  ten  years 
from  that  date,  enter  into  business  of  such 
character  as  said  firms  or  mercantile  firm  had 
been  conducting  at  Floyd  O.  H.,  Ya.,  or  have 
any  interest  in  said  business,  under  a  pen- 
alty for  a  breach  of  said  agreement  of  $5,000, 
to  be  paid  to  said  defendant  by  said  plain- 
tlfl." 

It  will  be  observed  that  the  plea  avers 
that  the  alleged  agreement  was  an  express 
contract,  which  the  defendant  in  his  evi- 
dence maintained  was  in  writing,  and  there 
was  no  evidence  tending  to  prove  a  i>arol 
contract  While  the  plaintiff  admitted  that 
pending  negotiations  for  the  sale  of  his  in- 
terest in  the  partnership  of  J.  M.  Boyd  &  Co. 
to  the  Scotts,  be  stated  that  he  was  in  poor 
health,  and  did  not  expect  to  resume  the 
mercantile  business  at  Floyd  O.  H.,  and 
knew  that  such  statement  was  one  of  the 
indacemeniB  to  the  trade,  he  denied  that 
there  was  any  agreement  to  that  effect 
Upon  this  state  of  the  pleading  and  evidence, 
the  trial  court  refused  to  give  the  instrnctlon 


In  the  form  in  which  It  was  offered  by  the 
defendant,  but  so  modified  it  as  to  make  it 
accord  with  the  theory  of  the  defendant,  that 
the  contract  upon  which  he  relied  was  in 
writing,  and  told  the  Jury  that  if  they  l>e- 
lleved  from  the  evidence  that  there  was  an 
agreement  In  writing,  as  testified  by  the  de- 
fendant he  (the  defendant)  would  be  enti- 
tled to  damages  for  Its  breach,  but  not  oth- 
erwise. The  same  principle  was  enunciated 
in  instruction  No.  2  given  on  the  motion  of 
the  plaintiff. 

There  was  no  error  in  the  ruling  of  the 
court  In  thus  conforming  the  Instructions  to 
the  evidence  of  the  defendant  His  conten- 
tion was  that  the  contract  was  In  writing. 
He  cannot  complain,  therefore,  that  the  in- 
structions limited  the  Inquiry  to  his  own 
theory  of  the  evidence. 

If  there  was  not  a  written  contract  there 
being  no  evidence  of  the  existence  of  a  parol 
contract  there  was  nothing  upon  which  to 
have  based  any  other  Instruction,  and  a  court 
should  never  give  an  Instruction  in  the  ab- 
sence of  evidence  to  support  it 

It  was  argued  with  much  earnestness  that 
a  parol  agreement  to  abstain  from  engaging 
in  a  particular  business  at  a  particular  place 
for  10  years  is  not  within  the  statute  of 
frauds. 

A  determination  of  the  matter  tmder  con- 
sider.itlon  does  not  call  for  a  decision  of 
that  question,  and  upon  It  no  opinion  Is  ex- 
pressed. 

But  inasmuch  as  the  modification  of  In- 
struction No.  3,  and  the  giving  of  plaintiff's 
instruction  No.  2,  were  proper,  for  the  rea- 
sons given,  the  error,  if  error  there  was,  in 
the  view  of  the  trial  court  that  the  case  came 
within  the  statute  of  frauds,  is  harmless. 
Leftwlch  v.  City  of  Richmond  (Va.)  40  3.  B. 
651. 

The  court  would  have  been  justified  In  re- 
fusing to  give  Instruction  No.  3,  in  the  form 
asked,  on  the  further  ground  that  It  told  the 
jury  that  the  plaintiff  would  be  liable  in  dam- 
ages for  engaging,  during  the  period  named, 
"In  such  mercantile  business  as  the  Scotts 
should  see  fit  to  conduct  at  the  place  of  busi- 
ness of  the  firm  of  J.  M.  Boyd  &  Co.,"— a 
stlpnlatlon  neither  embraced  by  the  defend- 
ant's pleading  nor  proof. 

Nor  was  there  any  error  in  the  refusal  of 
the  court  to  submit  to  the  jury  the  question 
of  statements  and  representations  of  the 
plaintiff  as  inducements  to  the  contract  of 
sale. 

There  was  neither  Issue  nor  evidence  upon 
which  to  have  based  that  instruction.  The 
statement  of  the  plaintiff  that  his  health  was 
bad,  and  that  he  did  not  expect  to  resume 
the  mercantile  business  in  the  town  of  Floyd, 
and  that  be  knew  that  such  statement  was 
one  of  the  Inducements  to  the  trade.  If  other- 
wise available,  was  not  put  in  Issue  by  the 
pleadings,  and  could  not  be  relied  on  at  ttM 
trial. 

It  is  well  settled  that  In  order  to  entitle  a 
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party  to  relief  from  llaWlIty  en  a  contract  by 
reason  of  statements  or  representations  made 
by  the  other  party  to  the  contract  either  by 
way  of  rescission  or  in  damages  for  its 
breach,  the  matter  relied  on  must  be  within 
the  pleadings,  and  the  statement  or  repre- 
sentation must  either  have  been  of  a  mate- 
rial, existing  fact,  or  contradistinguished 
from  .1  mere  opinion  or  expectation  or  dec- 
laration of  Intention,  or  must  be  alleged  and 
proved  to  have  been  made  fraudulently,  with 
intent  to  deceive  or  mislead.  Watklns  t. 
r-and  Co.,  »2  Va.  10,  11,  22  S.  B.  654;  Im- 
provement Co.  v.  Brady,  92  Va.  71,  22  S.  B. 
846. 

The  remaining  objection,  Insisted  upon  In 
the  argument  before  this  court,  was  to  the 
giving  of  plaintiff's  Instruction  No.  3. 

That  InstrucUon  Is  as  follows:  "The  Jury 
are  Instructed  that  one  partner  is  not  enti- 
tled to  receive  compensation  for  services 
which  he  may  render  about  -the  partnership 
business,  other  than  his  share  of  the  profits, 
unless  there  was  an  express  contract  be- 
tween him  and  the  other  partners  that  he 
should  do  so,  and  the  burden  is  on  the  de- 
fendant in  this  case  to  show  by  a  preponder- 
ance of  evidence  that  there  was  such  an 
agreement." 

The  instruction  clearly  and  correctly  im'o- 
pounds  the  law  governing  the  right  of  a  part- 
ner to  claim  compensation  for  services  ren- 
dered on  behalf  of  the  firm.  The  doctrine  is 
that.  In  the  absence  of  a  special  agreement 
to  that  effect,  no  such  right  exists.  Forrer 
T.  Ferrer's  Ex'rs,  29  Qrat  134;  Frazler  v. 
Frazler,  77  Va.  792. 

Upon  the  whole  case,  there  is  no  error  in 
the  Judgment  complained  of,  and  it  must  be 
affirmed. 


McAllister  v.  hari^n  et  ai. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
11,  1902.) 

JUDICIAL    SALE  — SPECIFIC     PERFORMANCB  — 
TITLB^-ADVBRSE  POSSESSION— EXTEND- 
ING TIME-RBTAININO  SUIT. 

1.  Suit  was  brought  by  M.,  administrator  and 
trustee  of  R.,  to  partition  lands  between  C. 
and  the  heirs  of  R.,  and  to  sell  the  part  assign- 
ed to  R.'a  heirs.  Before  confirmation  of  the  re- 
port of  the  commissioners  to  partition  the  land, 
O.  and  M._  (the  latter,  trustee  under  a  deed  by 
R.  of  his  interest)  gave  an  option  on  the  land 
to  H.  After  confirmation  of  the  report  parti- 
tioning the  land,  H.  elected  to  purchase,  and 
the  sale  was  reported  to  the  court  by  M.,  trus- 
tee; and  it  entered  a  decree  approving  and  con- 
firming  It,  and  directing  (0.  consenting)  that 
the  purchase  price  be  paid  to  the  general  re- 
ceiver of  the  court,  but  referring  to  it  as  a 
sale  made  by  M.,  trustee,  and  C.  in  his  own 
right.  Beld,  that  the  sale  was  not  a  judicial 
sale,  which  is  one  made  by  a  court  in  a  pend- 
ing cause,  through  its  authorized  agent. 

2.  There  being  no  stipulation  in  a  contract  of 
sale  of  land  by  M.,  trustee  of  au  undivided  half 
of  It,  and  C,  owner  of  the  other  half,  that  they 
were  not  bound  to  make  a  good  title,  the  pur- 
chasers, even  if  they  have  no  right  to  demand 


from  M.  any  better  title  than  he  held  as  trus- 
tee, have  a  right  to  a  good  title  to  C's  moietr, 
and  such  title  to  the  other  moiety  as  M.,  trus- 
tecj  could  convey. 

8.  A  contract  of  sale  of  land  will  not  lie  spe- 
clBcally  enforced;  the  vendors'  title  depeudin; 
on  a  Junior  grant,  with  adverse  possession,  and 
they  not  having  shown  sndi  possession. 

4.  Vendors  seeking  specific  performance  of  a 
sale  of  land— their  title  depending  on  a  Junior 
grant,  and  adverse  possession — will  not  be 
panted  more  time  to  show  adverse  possession; 
they  having  had  aght  years  after  objection  to 
the  title,  during  which  the  land  has  been  di- 
minishing in  value. 

6.  A  suit  for  specific  performance  of  a  sale 
of  land  wUl  be  retained  for  an  acconnting  and 
a  decree  thereon,— the  purchaser  having  paid 
part  of  the  purchase  money,— though  the  title 
ia  not  such  that  specific  performance  can  be 
decreed. 

Appeal  from  cfrcuit  court,  Bath  county. 

Suit  by  McAllister,  trustee,  for  partition  and 
sale.  From  a  decree  refusing  to  specifically 
enforce  a  contract  of  sale  against  Harmaii 
and  another,  McAllister  appeals.     Affirmed. 

W.  M.  &  J.  T.  McAllister  and  BenJ.  Haden. 
for  appellant  R.  L.  Parrlsh  &  Son  and  A.  C. 
Braxton,  for  appellees. 

BUCHANAN,  J.  This  suit  was  brought  to 
the  April  rules,  1890,  by  WUUam  M.  McAl- 
lister, administrator  and  trustee  of  Robert  J. 
Glendy,  deceased,  and  others,  to  settle  the  ac- 
counts of  the  said  administrator  and  trustee, 
to  ascertahi  the  debts  of  the  said  decedent  and 
thehr  priorities;  to  partition  the  "Wildeme.<s" 
lands  between  Charles  D.  Glendy  and  the 
heirs  of  Robert  J.  Glendy;  to  sell  the  lands 
assigned  to  the  latter,  and  out  of  the  pro- 
ceeds to  pay  the  decedent's  debts,  and  dis- 
tribute tlie  residue,  If  any,  among  those  enti- 
tled. Tlie  bill  also  contained  a  prayer  for  gen- 
eral relief.  At  the  June  term,  1890,  commis- 
sioners were  appohited  to  make  partition  of 
the  land  known  as  the  "Wilderness  Estate." 
The  commissioners  made  partition  thereof, 
and  reported  their  action  to  the  court  which 
was  confirmed  at  the  September  term,  1890, 
of  the  court  and  ordered  to  be  certified  to  the 
county  court  of  Bath  county  for  recordation 
as  provided  by  statute.  On  the  6th  day  of 
September,  1890,  after  the  commissioners  had 
been  appointed  to  partition  the  lands,  but  be- 
fore the  confirmation  of  their  report,  William 
M.  McAllister  (trustee  In  a  certahi  deed  of 
trust  executed  by  Robert  J.  Glendy)  and 
Charles  D.  Glendy  entered  Into  an  agreement 
with  Harman  &  Berkeley  by  which  they  gave 
the  latter  an  option  upon  the  lands,  running 
until  the  Ist  day  of  January,  1891,  at  the 
price  of  fl7,000;  one  half  to  be  paid  when 
the  option  was  closed,  and  the  other  lialf  12 
months  after  that  date,  with  interest  The 
agreement  further  provided  that  in  the  event 
the  option  was  closed,  one  half  of  the  pur- 
chase price  of  the  lands  was  to  be  paid  to 
such  person  or  persons  as  the  circuit  court 
of  Bath  county  might  dh:ect  in  the  pending 
suit  of  Robert  J.  Glendy's  administrator 
against  Robert  J.  Glendy's  heirs,  and  the  oth- 
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In  December,  1890,  Harman  &  Berkeley 
elected  to  purchase  the  land  under  their  op- 
tion; and  William  M.  McAllister,  trustee,  re- 
Itorted  the  sale  to  the  court,  and  asked  that 
It  might  be  confirmed  by  the  court,  which  was 
done  In  yacatlon,  after  notice  to  Harman  & 
Berkeley.  By  the  same  decree,  William  M. 
McAlllBter,  the  general  receiver  of  the  court, 
was  directed  to  collect  from  Harman  & 
Berkeley  the  cash  payment,  includhig  that 
due  to  Charles  D.  Glendy,— he  consenting 
thereto,— and  hold  the  same  subject  to  the 
future  order  of  the  court  By  a  decree  en- 
tered at  the  April  term,  1881,  the  general  re- 
'^elver  was  directed  to  collect  the  residue  of 
the  purchase  price  at  or  before  maturity.  At 
the  September  term,  1891,  it  appearing  to  the 
court  that  Harman  &  Berkeley  were  in  de- 
fault In  making  their  cash  payment,  a  rule, 
upon  motion  of  the  plaintiff,  was  awarded 
against  them,  returnable  to  the  first  day  of 
the  next  term  of  the  court,  to  show  cause 
why  the  property  purchased  by  them  should 
not  be  resold  at  th^  costs  and  charges.  The 
rule  was  docketed  at  the  April  term,  1892,  of 
the  court.  At  the  September  term,  1893,  of 
the  court,  Harman  &  Berkeley  filed  their  an- 
swer to  the  rule,  lu  which,  among  other 
things,  they  deny  that  they  are  bound  by  the 
vacation  decree  of  the  court  confirming  the 
sale  to  them,  as  they  were  not  irairtles  to  the 
suit  They  state  In  theh-  answer  that  about 
the  time  that  dec.'eo  was  entered  they  trans- 
ferred whatever  rights  they  had  in  the  proper 
ty  to  Dr.  J.  8.  Lawrence,  who  agreed  to  become 
the  pur:haser  thereof  at  the  pricb  stipulated 
in  the  said  option  contract;  that  he  bad,  as 
they  are  Informed,  paid  to  the  receiver  about 
$2,500  of  the  purchase  price,  and  given  a  ne- 
gotiable note  to  him  for  $3,000  more  thereof; 
that  the  said  lands  were  not  offered  for  sale 
by  the  court  but  that  the  option  contract  was 
made  by  C.  D.  Glendy,  the  owner  of  one  half 
thereof  and  by  William  M.  McAllister,  trus- 
tee, in  whom  was  the  title  to  the  other  half; 
that  the  option  contract  embraced  about  4,400 
acres  of  land,  and  provided  for  a  good  title; 
that  at  the  time  they  entered  into  that  con- 
tract, and  at  the  time  Dr.  Lawrence  agreed 
to  become  the  pmrchaser  of  the  lands,  the  title 
to  the  lands  was  believed  by  them  and  oth- 
ers interested  to  be  perfect,  but  since  then 
a  suit  bad  been  instituted,  and  is  now  pend- 
ing In  the  same  court  in  which  the  plain- 
tiffs set  up  a  title  to  all  of  said  lands  except 
about  900  acres;  that  they  are  not  advised  as 
to  the  merits  of  the  claim  asserted  In  that 
suit  but  the  suit  itself  has  placed  a  cloud  up- 
on the  title  to  the  lands,  and  had,  as  they  are 
reliably  informed,  prevented  the  payment  of 
the  purchase  price  in  full  by  Dr.  Lawrence, 
and  had  defeated  him  in  carrying  out  a  sale 
of  the  lands  which  be  had  made;  that  the  re- 
spondents had  never  contemplated  purchas- 
ing less  than  the  whole  of  the  lands  contract- 
ed for,  and  that  the  court  would  not  compel 


require  theu-  vendors  to  remove  the  cloud 
from  the  title  without  delay;  but  if  the  court 
should  be  of  opinion  that  they  were  bound  a» 
purchasers,  no  sale  should  be  decreed  until 
the  title  to  the  property  be  made  secure,  and,, 
if  it  cannot  be  made  secure  without  delay,, 
they  ask  to  be  released,  and  deny  that  their 
vendors  can,  under  the  circumstances,  com- 
pel them  to  take  a  clouded  title,  or  enforce  a, 
specific  execution  of  the  contract  until  the- 
cloud  upon  the  title  shall  have  been  removed. 
At  the  September  term,  1884,  a  decree  was 
entered  by  which  one  of  the  commissioners  of 
the  court  was  directed  to  ascertain  wbeth^  or 
not  Harman  &  Berkeley  had  really  become 
purchasers  of  the  land,  and  what  was  the 
condition  of  its  title.  In  April,  1895,  the  com- 
missioner made  a  report,  which  by  consent 
of  parties  was  recommitted.  In  September, 
1895,  on  motion  of  the  plaintiffs,  it  being  re^ 
ported  to  the  court  that  the  tenant  in  posses- 
sion of  the  land  was  committing  waste  by 
cutting  and  destroying  valuable  timber,  the 
court  entered  an  order  restraining  Harman  & 
Berkeley,  their  agents  and  assigns,  and  the- 
tenant  in  possession,  from  committing  waste. 
In  April,  1896,  the  court  ordered  Its  general 
receiver  to  rent  out  the  land  for  one  year, 
which  was  done,  and  such  renting  was  con- 
tinued until  the  decree  appealed  from  was  en- 
tered. At  the  September  term,  1897,  McAl- 
lister, trustee,  and  0.  D.  Glendy  filed  their 
demurrer  and  replication  to  the  answer  of 
Harman  &  Berkeley,  in  which  replication  they 
Insist  that  the  sale  to  Harman  &  Berkeley  1» 
valid,  having  been  confirmed  by  the  circuit 
court  with  their  full  knowledge  and  consent, 
and  that  the  title  to  the  lands  is  beyond 
question,  the  entire  property  having  been  la 
the  actual  and  uninterrupted  and  adverse  pos- 
session of  the  vendors  and  those  under  whom 
they  claim  for  more  than  50  years;  that  the- 
plaintUFs  In  the  chancery  suit  referred  to  in 
the  answer  of  Harman  &  Berkeley  have  no 
connected  title  to,  and  no  actual  possession  of, 
any  part  of  the  land;  that  theh:  claim  does 
not  cast  a  cloud  upon  the  Glendy  title;  and 
that  it  would  be  a  useless  task  to  require  them 
(McAllister,  trustee,  and  Glendy)  to  remove 
such  supposed  cloud. 

In  April,  1898,  the  commissioner  reported 
that  Harman  &  Berkeley  had  become  the 
purchasers  of  the  land  in  accordance  with 
the  provisions  of  the  option  contract  and 
that  the  chancery  suit  which  was  alleged  in 
the  answer  of  Harman  &  Berkeley,  as  cast- 
ing a  cloud  upon  the  title  to  the  lands  had 
been  dismissed  by  the  circuit  court  and,  as 
he  was  informed,  its  action  had  been  af- 
firmed by  the  court  of  appeals,  and  that, 
whilst  the  commissioner  had  no  informatloa 
as  to  what  portions  of  said  lands  were  In- 
volved in  that  suit  the  cloud  thereon  upon 
the  title  to  the  property  by  its  institutlou 
and  prosecution  did  not  seem  to  have  been. 
of  a   very  serious  character,    especially   la 


Wm.  M.  McAllister,  trustee. 

Harman  &  Berkeley  excepted  to  this  re- 
port Without  passing  upon  the  exceptions, 
the  report  was  recommitted  to  the  commis- 
sioner. In  April,  1900,  Harman  &  Berkeley 
moved  the  court  to  dismiss  the  commissioner 
from  further  consideration  ot  the  cause,  and 
without  waiting  for  a  report  from  the  com- 
missioner, or  granting  further  time  for  the 
vendors  to  complete  their  evidence,  to  pro- 
ceed to  hear  and  decide  the  cause  upon  the 
rule  and  proceedings  had  thereunder.  This 
motion  was  resisted  by  the  vendors  of  the 
land,  who  moved  the  court  to  continue  the 
cause  until  the  next  term.  This  latter  mo- 
tion was  resisted  by  the  vendees.  The  court 
overruled  the  motion  of  the  vendees,  and 
continued  the  cause  for  the  vendors,  with  in- 
struction to  the  commissioner  to  file  his  re- 
port in  time  for  the  cause  to  be  heard  uvon 
Its  merits  at  the  next  term. 

In  September,  1900,  the  commissioner  re- 
ported that  he  only  learned  of  the  order  en- 
tered at  the  April  term,  1900,  a  few  days  be- 
fore; that  he  had  given  notice  to  the  parties, 
and  taken  the  deposition  of  Wm.  M.  McAl- 
lister, trustee,  but  had  been  unable  to  take 
the  evidence  the  parties  deshred.  On  the 
next  day  after  that  report  was  filed,  Harman 
&  Berkeley  moved  the  conrt  to  discharge  the 
rule  which  was  pending  against  them,  and 
to  release  them  from  the  purchase  of  the 
land  described  In  the  rule  and  proceedings 
had  thereunder.  This  motion  was  resisted 
by  the  vendors,  who  moved  the  court  to 
continue  the  cause  "for  the  purpose  of  al- 
lowing them  to  take  further  evidence  on  the 
line  of  showing  a  perfect  title  to  all  the 
land  In  question  by  adversary  possession." 
This  motion  to  continue  was  overruled,  and 
the  cause  was  made  a  vacation  cause.  At 
the  April  term,  1901,  the  court  entered  a  de- 
cree in  which  It  held  that  the  sale  to  Har- 
man &  Berkeley  was  not  a  judicial  sale,  but 
a  sale  in  pals;  that  the  vendors  had  not 
shown  their  ability  to  convey  to  the  vendees 
such  title  to  the  lands  sold  as  would  entitle 
them  to  a  decree  against  the  vendees  for  n 
specific  performance  of  the  contract,  and 
that,  even  If  the  vendors  could  and  would 
now  remove  the  cloud  upon  the  title  of  said 
lands.  It  would  be  inequitable  to  require  the 
vendees  to  comply  with  their  contract  of 
purchase  at  that  late  date,  after  the  land 
had  materially  diminished  in  value,  and  that 
the  vendors  had,  by  their  delay  In  removing 
the  cloud  upon  the  title,  even  supposing  that 
they  could  at  this  time  remove  the  same, 
deprived  themselves  of  the  right  to  have  the 
contract  specifically  performed;  dismissed 
the  rule  against  Harman  &  Berkeley  to  show 
cause,  annulled  and  set  aside  the  contract 
of  sale,  and  declared  that  Harman  &  Berke- 
ley and  their  assigns,  who  had  paid  the  pur^ 
chase  price  of  the  land,  so  far  as  it  had  been 
paid,  should  have  an  equitable  lien  on  the 


ance  due.    From  that  decree  this  appeal  was 
allowed. 

It  seems  to  be  conceded  that.  If  the  sale 
to  Harman  &  Berkeley  was  a  judicial  sale, 
the  purchasers  would  have  no  right,  under 
the  facts  of  the  case,  to  raise  any  question 
as  to  the  title  of  the  land  purchased  by  them. 

The  first  question,  therefore,  to  be  consid- 
ered, Is  whether  or  not  the  sale  was  a  jndir 
dal  sale. 

A  judicial  sale  is  defined  to  be  one  which 
Is  made  by  a  court  of  competent  jurisdiction 
In  a  pending  cause,  through  its  authorize<l 
agent.  Terry  v.  Coles'  Ex'r,  80  Va.  695;  Al- 
exander V.  Howe,  85  Va.  19S,  201.  7  S.  E. 
218;  Ror.  Jud.  Sales  (2d  Ed.)  {  1.  See.  also. 
Christian  v.  Cabell,  22  Grat  82. 

Tested  by  this  definition.  It  Is  clear  that 
the  sale  In  question  was  not  a  judicial  sale. 
The  court  neither  made  the  sale,  nor  ao- 
thorlzed  McAllister,  trustee,  and  Glendy  to 
make  it  The  agreement  to  sell  does  not 
purport  to  be  a  sale  by  the  court,  nor  its 
authorised  agent  or  agents,  but  Is  a  sale  by 
the  parties  of  the  first  part,— one  as  trustee 
and  the  other  in  his  own  right  Its  validity 
is  not  made  to  depend  and  did  not  depend 
upon  the  court's  confirmation.  It  Is  true 
that  the  sale  was  reported  to  the  court  by 
McAllister,  trustee,  and  that  It  entn^d  a 
decree  approving  and  confirming  it  and  di- 
rected (the  vendor  Olendy  consenting)  that 
the  purchase  price  should  be  paid  to  the  gen- 
eral receiver  of  the  court;  but  the  decree 
refers  to  the  sale  as  made  by  McAllister, 
trustee,  and  C.  D.  Glendy,  and  states  that  It 
appears  from  the  report  of  sale  that  Harman 
&  Berkeley  had  made  tbeir  purchase  from  C. 
D.  Glendy  In  his  own  right  and  from  Mc- 
Allister, trustee. 

It  is  further  true  that  the  pleadings  in.  the 
cause  were  sufficient  to  authorize  the  conrt 
to  have  decreed  a  sale  of  the  moiety  of  the 
land  assigned  to  McAllister,  trustee.  In  the  par- 
tition made  between  himself  and  G.  D.  Glen- 
dy. But  the  court  had  no  jurisdiction,  xmder 
the  pleadings,  to  order  the  aale  of  the  moiety 
assigned  C.  D.  Glendy  at  the  time  the  sale 
was  made.  The  land  was  capable  iA  parti- 
tion in  kind,  had  been  so  partitioned,  and  the 
parties  assigned  tbetr  resii^ctlre  moletlea. 
Report  of  that  partition  had  been  CMifirmed 
by  the  court  All  this  was  done  befbre  Har- 
man &  Berkeley  had  determined  to  dose 
thdr  option  and  become  purchasers  of  the 
land. 

The  next  errw  assigned  la  that  the  conrt 
erred  In  holding  that  the  record  Showed  that 
there  was  any  cloud  upon  the  title  to  the  land, 
and  in  holding  that  it  was  the  duty  of  the 
vendors  to  show  that  their  title  was  free 
from  objection. 

A  vendor,  In  the  absence  of  any  stlpalatloa 
to  the  contrary,  la  bound  to  make  a  good 
titlev  free  from  Incnmbrance  of  every  descrip- 
tion which  may  embarrass  the  fnll  and  quiet 
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enjoymaat  of  the  iKvmlaea  by  tbe  purcbaser. 
Garnett  ▼.  Macon,  6  Call,  30S,  Fed.  Cas.  No. 
.\245;  Jackaou  t.  Ligon,  3  Leigh,  ICl;  Hen- 
drlcka  t.  OUleeple,  25  Orat  183t  194;  2  Minor, 
Inst  (ith  Ed.)  876. 

The  burden  Is  on  tbe  vendor  who  asks  for 
the  specific  execution  of  a  contract  to  show 
that  be  baa  such  title  as  be  contracted  to 
convey.  Judge  Allen  hi  Oarrlngton  t.  Otis, 
4  nrat.  253;  HeiKlricks  v.  QUlespie,  25  Grat 
197.  See,  also.  Fry.  Spec.  Pert  i  824;  2  Mi- 
nor, Inst  893,  894. 

Whether  in  this  case  the  purchasers  had 
tlie  right  to  demand  from  McAllister,  trustee, 
any  better  title  than  be  held  as  trustee,  is 
immaterial.  They  clearly  bad  the  right  to  a 
good  title  to  the  0.  D.  Glendy  moiety  of  the 
land;  and  being  a  sale  by  McAllister,  trus- 
tee, and  Glendy,  Jointly,  of  the  whole  land, 
the  purchasers  would  not  be  compelled  to 
take  any  part  of  the  land  unless  they  could 
get  good  title  at  least  to  0.  D.  Glendy's  moie- 
ty, as  well  as  such  title  to  tbe  other  moiety 
as  McAllisto',  trustee,  could  convey. 

Tbe  cloud  upon  the  title  to  wbich  tbe 
court's  attmtlon  was  called  In  Harman  & 
Berkeley's  answer  to  the  rule  was  the  pend- 
ency of  the  suit  of  Bailey  against  Byrd.  In 
that  suit,  which  Is  a  part  of  the  record  in 
tbls  case.  It  appears  from  the  answer  of  C. 
D.  Glendy  and  of  the  heirs  of  Robert  J. 
Glendy  that  about  2,000  acres  of  the  Wilder- 
ness tract  were  within  the  lines  of  an  older 
graat,  and  that  the  Glendy  title  to  that  2,000 
acres  is  based  upon  adverse  possession  under 
Junior  grants  for  60  years  or  m<»«.  It  may 
be  that  a  court  of  equity  will  specifically  ex- 
ecute a  contract  for  tbe  sale  of  land  at  tbe 
suit  of  the  vendor  who  claims  under  a  Junior 
grant,  where  be  shows  that  his  title  has  been 
perfected  by  adversary  possession.  The  rec- 
ord in  this  case  shows  that  the  Glendy  title 
to  a  large  part  of  the  land  in  controversy  de- 
pends upon  adversary  poesession  under  Juo- 
lor  grants,  yet  tbe  evidence  does  not  show 
that  tbe  vendors  and  those  under  whom  they 
claim  have  had  such  [tosseesion. 

Although  objection  to  the  title  was  made 
In  1893  by  the  purchasers,  and  the  demand' 
made  that  they  should  be  released  from  their 
purchase  unless  tbe  objection  to  tbe  title 
■boold  be  removed  without  delay,  yet  tbe 
vendors  had  wholly  failed  to  show  such  title 
to  tbe  land  as  tbe  purchasers  were  entitled 
to  under  their  contract  when  tbe  decree  ap- 
pealed from  was  entered,  in  1901.  This,  too, 
in  face  of  tbe  fact  that  the  land  was  dimin- 
ishing In  value  during  that  period.  The  ven- 
dors were  clearly  not  entitled  to  a  specific 
execution  of  the  contract  upon  tbe  record  as 
It  was  when  the  court  entered  the  decree  ap- 
pealed from.  Nor  were  they  entitled,  under 
the  facts  and  circumstances  of  the  case,  to 
further  time  within  which  to  show  that  they 
could  make  such  title  as  the  purchasers  were 
entitled  to  call  for. 

Neither  did  the  court  err  in  not  leaving 
tbe  parties  io  their  remedy  or  remedies  at 


bw  when  It  refused  spedflc  execution  of  tbe 
contract. 

Although  specific  performance  be  refused 
by  the  coiut,  It  will  not  usually,  in  a  case 
like  this,  turn  the  purchaser,  who  has  paia 
tbe  purchase  price  In  whole  or  in  part  round 
to  his  remedy  or  remedies  at  law  to  recover 
damages  for  the  breach  of  contract  but,  hav- 
ing properly  acquired  Jurisdiction  of  the  case, 
win  proceed  to  do  final  and  complete  Justice 
between  the  parties,  by  ordering  the  neces- 
sary accounts  to  ascertain  the  purchase  mon- 
ey paid,  the  rents  with  which  the  purchaser 
may  be  chargeable,  together  with  damages 
for  waste  for  which  he  may  be  accountable, 
the  value  of  permanent  Improvements  for 
which  he  should  be  allowed  compensation, 
the  taxes  paid  by  him,  if  any;  and,  having 
ascertained  the  balance  due,  the  court  will 
make  a  decree  that  tho  same  shall  be  paid, 
and,  hi  favor  of  the  purchaser,  will  ordinarily 
charge  it  upon  the  land.  Payne  v.  Graves,  5 
l/eigh,  661;  Bowles  v.  Woodson,  6  Grat  78; 
Steams  r.  Beckham,  31  Grat  420  (Judge 
Staples'  opinion);  Grubb  v.  Starkey,  90  Va. 
831,  20  S.  E.  784;  Newberry  v.  French,  98 
Va.  479,  86  S.  E.  519;  2  Minor,  lust  (4th 
Ed.)  875. 

We  are  of  ophilon  that  there  Is  no  error  in 
the  decree  complained  of,  and  that  it  should 
be  afiSrmed. 


OOLDM.Of  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 
4.  1902.) 

CRIUINAL  LAW— BVIDENCB-DBALINO  IN  PRO- 
HIBITED ARTICLES-DEMURRER 
TO  EVIDENCE. 

1.  In  every  prosecution  It  devolves  upon  the 
oomroonwealth  to  prove — ^First  that  the  crime 
cbarped  has  been  actually  perpetrated,  and, 
secondly,  that  it  was  committed  by  the  accus- 
ed; and,  to  justify  a  conviction,  the  evidence 
must  be  so  convincing  as  to  exclude  every  lea- 
•ooable  doubt  of  the  xnilt  of  the  prisoner. 

2.  Under  Code,  §  3716,  providiuK  that  if 
any  person  buy  or  receive  brass  or  certain  oth- 
er articles  with  intent  to  defraud,  he  shall  be 
confined  in  the  penitentiary,  and  that  posses- 
siou  of  such  articles,  so  bought  or  received  from 
any  other  person  than  the  manufacturer  there- 
of or  bis  authorized  agent  or  of  a  regularly  li- 
censed dealer  therein,  shall  be  prima  facie  evi- 
dence of  such  intent,  possession  of  the  articles 
is  no  evidence  that  they  were  liought  from  any 
other  person  than  the  manufacturer. 

8.  In  a  criminal  prosecution  Involving  the 
right  to  personal  property,  where  the  alleged 
owner  thinks  he  has  lost  the  property,  but  will 
not  swear  that  be  bas,  tbe  ownership  is  not 
snfflciently  proved. 

4.  Upon  a  demurrer  to  evidence,  In  ascer- 
taining tbe  facts  established  by  any  one  wit- 
ness, everything  stated  by  him,  as  well  on  his 
cross-examination  as  upon  his  examinntlon  in 
chief,  must  be  considered,  and  facts  imperfect- 
ly stated  in  answer  to  one  question  may  be 
supplied  by  the  answer  to  another;  and, 
where,  from  one  statement,  considered  by  it- 
self, an  inforence  may  be  deduced,  that  infer- 
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facta  diacioaed  In  anotner. 

5.  Evidence  considered,  and  held  tnaoffldent 
to  snpport  a  conviction  tmder  Code,  §  3715, 
providing  tliat,  if  any  person  buy  or  receive 
brass  or  certain  other  articles  with  intent  to  de- 
frand,  he  shall  be  confined  in  the  penitentiary. 

Keith,  P.,  dissenting. 

Error  to  hustings  court  of  Boanoke. 

R.  A.  Goldman  -was  convicted,  under  Code, 
S  3715,  of  having  possession  of  certain  brass 
with  Intent  to  defraud,  and  appeals.  Re- 
versed. 

Scott  &  Staples  and  Hart  &  Hart,  for  plain- 
tiff in  error.  Wm.  A.  Anderson,  Atty.  Gea., 
for  the  Commonwealth. 


WHITTLE,  J.    Plaintiff  in  error,  B.  A. 

Goldman,  was  Jointly  indicted,  along  with  S. 
Goldman,  in  the  hustings  court  of  the  city 
of  Roanoke,  for  feloniously  buying  and  re- 
ceiving certain  railroad  brass,  known  as 
"switch  locks,"  the  property  of  the  Norfolk 
&  Western  Railway  Company,  with  Intent  to 
defi-aud.  There  were  a  demurrer  and  a  mo- 
tion to  quash  the  indictment,  both  of  which 
were  overruled,  and  thereupon  the  prisoner 
R.  A.  Goldman  pleaded  not  guilty.  At  the 
trial  the  Jury  found  the  prisoner  guilty  as 
charged  In  the  indictment,  and  fixed  his  pun- 
ishment at  60  days  in  the  city  Jail.  The 
court  overruled  the  prisoner's  motion  to  set 
aside  the  verdict  and  grant  him  a  new  trial, 
/  and  rendered  Judgment  upon  the  verdict, 
and  the  case  is  here  upon  a  writ  of  error  to 
that  Judgment 

From  the  view  taken  of  the  case  by  this 
court,  it  is  only  necessary  to  notice  the  last 
assignment  of  error,  which  Involves  the.suf- 
flciency  of  the  evidence  to  warrant  a  con- 
viction of  the  prisoner  of  the  felony  of  which 
he  stands  charged. 

It  will  not  be  inappropriate,  in  approach- 
ing the  consideration  of  that  question,  to  do 
80  In  the  light  of  certain  well-settied  princi- 
ples of  law  which  apply  in  every  prosecution 
against  a  citizen  for  crime. 

It  devolves  upon  the  commonwealth  to 
prove— First,  the  corpus  delicti  (that  Is,  the 
fact  that  the  crime  charged  has  been  actually 
perpetrated);  and,  secondly,  that  it  was  com- 
mitted by  the  accused.  To  Justify  a  convic- 
tion, the  evidence  must  be  so  convincing  as 
to  exclude  every  reasonable  doubt  of  the 
guilt  of  the  prisoner. 

In  McBride's  Case,  96  Va.  828,  SO  S.  E. 
457,  this  court  said:  "The  prisoner  is  pre- 
sumed to  be  innocent  until  his  guilt  is  es- 
tablished, and  he  Is  not  to  be  prejudiced  by 
the  inability  of  the  commonwealth  to.  point 
out  any  other  criminal  agent,  nor  is  he  called 
upon  to  vindicate  his  own  innocence  by  nam- 
ing the  guilty  man.  He  rests  secure  in  that 
presumption  of  innocence  until  proof  is  ad- 
duced which  establishes  bis  guilt  beyond  a 
reasonable  doubt;  and,  whether  the  proof  be 
direct  or  circumstantial,  it  must  be  such  as 


nocence  of  the  prisoner." 

In  the  case  in  Judgment,  the  corpus  delicti 
Is  that  the  prisoner  did  "feloniously  buy  and 
receive  twenty-eight  pieces  of  railroad  Iron, 
brass,  metal,  and  composition  thereof,  and 
known  as  'switch  locks,'  of  the  value  of  fifty 
cents  each,  being  the  goods  and  chattels 
•  •  •  of  the  Norfolk  and  Western  Rail- 
way Company,  a  corporation,  with  intent  fe- 
loniously to  defraud." 

The  act  upon  which  the  prosecution  is  bas- 
ed is  found  In  section  8715  of  the  Code,  as 
amended  by  Acts  1888-90,  p.  80,  which  de- 
clares that  "if  any  person  buy  or  receive." 
amongst  other  things,  articles  such  as  are 
described  in  the  indictment,  "with  Intent  to 
defraud,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one,  nor  more  than  twov 
years,  or,  in  the  discretion  of  the  Jury,  in 
Jail  not  exceeding  one  year."  And  the  stat- 
ute further  provides  that  possession  of  sucb 
articles,  so  bought  or  received  from  any  otli- 
er  person  than  the  manufacturer  thereof  or 
his  authorized  agent,  or  of  a  regularly  li- 
censed dealer  therein,  shall  be  prima  facie 
evidence  of  such  intent 

It  will  be  observed  that  the  statute  does 
not  declare  that  possession  of  the  contraband 
articles  shall  be  prima  facie  evidence,  or. 
indeed,  any  evidence,  that  they  were  bought 
or  received  from  any  other  person  than  the 
manufacturer  thereof,  etc.,  but  that  when 
so  bought  or  received,  possession  shall  be 
prima  facie  evidence  of  an  intent  to  defrandL 
So  that,  before  any  such  presumption  can 
arise  from  the  possession  of  the  articles,  it 
is  Incumbent  upon  the  commonwealth  to 
prove,  as  an'  essential  element  of  the  offense, 
that  they  were  bought  or  received  in  the 
manner  proscribed  by  the  act  Upon  that 
subject  there  is  no  evidence  in  the  record. 

Nor  does  the  evidence  relied  on  for  that 
purpose  establish  with  that  degree  of  con- 
clusiveness required  in  criminal  prosecutions 
that  the  Norfolk  &  Western  Railway  Com- 
pany has  lost  any  of  Its  switch  locks,  or 
that  those  described  in  the  indictment  are 
the  property  of  that  company.  On  the  con- 
trary, but  two  witnesses  testify  directiy  on 
that  point  Neither  proves  that  the  com- 
pany had  lost  any  switch  locks,  and  both 
('.pcline  to  positively  identify  the  locks  in 
question  as  the  company's  property,  although 
they  testify  to  circumstances  tending  to  sup- 
port that  theory.  On  the  other  hand,  the 
witness  Beeton,  introduced  by  the  common- 
wealth, testifies  that  the  Norfolk  &  Western 
Railroad  Company,  the  immediate  predeces- 
sor of  the  Norfolk  &  Westenr  Railway  Com- 
pany, each  having  the  same  Initials,  "N.  & 
W.  R.  R.,"  used  locks  similar  to  the  ones  In 
question.  Non  constat  but  that  these  locks 
were  the  property  of  the  old  con^iany,  and 
not  of  its  successor.  It  is  true,  another  wit- 
ness testifies  that  he  unlocked  two  of  these 
switch  locks  with  a  key  furnished  him  by  a 
switch  tender  of  the  Norfolk  &  Western  Rail- 
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It  does  not  appear  that  the  Norfolk  &  West- 
ern Railway  Company  bad  ever  missed  any  of 
Its  switch  locks.  "Where  the  alleged  owner 
thinks  be  has  lost  the  property,  but  will  not 
swear  that  he  has,  •  •  *  the  ownership 
is  not,  by  this  evidence,  sufficiently  proved." 
2  Bish.  Cr.  Law,  i  752.  Such  alleged  owner 
could  hardly  expect  a  Jury  to  find  that  Us 
cwnershlp  of  property  was  proved  beyond  a 
reasonable  doubt,  when  his  own  doubts  were 
so  great  that  he  could  neither  swear  that  he 
tiad  lost,  nor  that  the  property  in  question 
was  his  own. 

The  prosecution  originated  as  follows: 
Some  of  the  large  brass  lamps  belonging  to 
the  Norfolk  &  Western  Railway  Company 
bad  been  stolen  from  its  passenger  cars,  and 
the  agents,  suspecting  that  they  might  be 
found  In  the  barrel  of  Junk,  then  In  the 
freight  depot,  consigned  in  the  name  of  S. 
Ooldman,  shipper,  to  the  AJax  Metal  Com- 
pany of  Philadelphia,  opened  the  barrel,  and 
discovered  the  articles  described  in  the  in- 
dictment 

Whilst  the  witness  Baldwin,  a  detective  in 
the  employment  of  the  Norfolk  &  Western 
Hallway  Company,  testifles  with  character- 
istic zeal  in  hla  effort  to  fix  the  guilt  upon 
the  accused,  a  careful  scrutiny  of  his  evidence 
shows  more  or  less  conflict  between  it  and 
that  of  other  witneoses  for  the  common- 
wealth. These  discrepancies  are  the  proper 
subject  of  comment,  and  most  impair  the 
Talue  of  his  testimony.  At  his  instance.  Of- 
ficer Rigney  accompanied  him  to  the  Jtmk- 
shop  of  S.  Goldman,  and  was  present  at  a 
conversation  between  him  and  the  prisoner. 
Yet,  so  far  as  appears  from  his  testimony, 
Rigney  beard  no  admission  from  the  prisoner 
that  he  bought  Hnd  sold  Junk  in  S.  Goldman's 
shop,  or  that  "be  had  bought  no  switch  locks 
except  some  brasse-;  which  he  had  gotten 
from  a  showman,"  as  Baldwin  testified.  His 
testimony  on  that  point  is  that  prisoner  stat- 
ed that  he  had  not  bought  any  railroad  locks, 
«ince  Baldwin  notified  him  not  to  do  so,  ex- 
cept a  few  which  he  got  from  Beeton,  all  of 
which  were  broken.  True,  Rigney  says  he 
was  a  few  feet  distant  during  part  of  the 
^conversation  between  Baldwin  and  prisoner. 
But  he  certainly  heard  the  question  and  an- 
swer referred  to,  and  his  testimony  as  to 
what  that  answer  was  Is  essentially  different 
from  that  of  Baldwin's  version  of  It. 

Again,  the  action  of  the  prisoner  In  con- 
nection with  the  purchase  of  locks  from 
Beeton  repels  the  Inference  to  be  drawn  from 
the  alleged  admission  to  Baldwin  that  he 
was  in  control  of  the  shop  and  business,  and 
tends  to  show  his  true  status  in  relation  to 
the  business  of  S.  Goldman. 

Beeton  distinctly  testifles  that  when  he  car- 
ried certain  Junk,  including  the  broken  switch 
locks,  to  the  shop,  prisoner  told  him  to  un- 
load it,  but  that  the  sale  was  to  prisoner's 


prisoner  showed  him  an  entry  in  the  books, 
dated  March  4,  1901,  as  follows:  "Beeton's 
bicycle  shop,  Campbell  avenue,  S.  W.  73  lbs., 
scrap  brass  fittings  and  N.  &  W.  R.  R.  locks, 
92.00;"  that  the  words  "N.  &  W.  switch 
locks"  were  not  in  the  books  at  the  time, 
but  were  put  there  afterwards;  that  he  was 
absolutely  certain  of  this,— as  certain  as  that 
he  was  sitting  there,  or  that  be  was  living. 
He  subsequently  came  back  on  the  witness 
stand,  and  admitted  that  be  was  mistaken, 
and  testified  that  the  entry  had  not  been 
changed;  tliat  the  witness  Robinett  had  told 
him  that  he  was  mistaken. 

"Upon  a  demurrer  to  evidence.  In  ascer- 
taining the  facts  established  by  any  one  wit- 
ness, everything  stated  by  him,  as  well  on 
bis  cross-examination  as  upon  his  examina- 
tion in  chief,  must  be  considered^  Facts  Im- 
perfectly stated  in  answer  to  one  question 
may  be  supplied  by  the  answer  to  another. 
And  where,  from  one  statement,  considered 
by  itself,  an  inference  may  be  deduced,  that 
Inference  may  be  strengthened  or  repelled  by 
the  facts  disclosed  in  another."  Ware  v. 
Stephenson,  10  Leigh,  161. 

Now,  It  appears  from  the  evidence  on  be- 
half of  the  prisoner,  not  In  conflict  with  any 
direct  testimony  adduced  by  the  common- 
wealth, and  Just  Inferences  to  be  drawn  there- 
from, that  8.  Goldman  is  the  mother  of  the 
prisoner,  a  minor,  10  years  of  age;  that  she 
is  a  regularly  licensed  Junk  dealer,  occupy- 
ing a  shop  and  carrying  on  business  in  the 
city  of  Roanoke;  that  the  business  is  man- 
aged by  her  son  Herman  Goldman;  that 
prisoner  had  no  interest  in  the  business,  and 
received  no  wages  for  his  services,  but  staid 
about  the  tbop,  and  did  what  he  was  bidden 
to  do.  Among  his  other  duties  was  that  of 
accompanying  to  the  depot  of  the  Norfolk  & 
Western  Railway  Company  freight  belong- 
ing to  S.  Ooldman,  Intended  to  be  shipped  to 
other  points.  On  March  11,  1801.  there  was 
taken  to  the  depot  of  the  railway  company 
in  the  city  of  Roanoke,  by  the  prisoner.  In 
company  with  a  negto  drayman,  a  barrel 
marked  "S.  Ooldman,"  to  be  shipped  to  the 
AJax  Metal  Company  of  Philadelphia.  The 
barrel  was  received  for  shipment,  the  con- 
tents classified  as  "scrap  lead,"  and  a  bill 
of  lading  issued  In  the  name  of  S.  Goldman, 
consignor,  and  delivered  to  the  prisoner. 

There  Is  no  evidence  tending  to  show  that 
the  prisoner  bad  anything  to  do  with  pack- 
ing the  barrel,  or  any  knowledge  of  its  con- 
tents, other  than  what  may  be  Inferred  from 
bis  alleged  statement  to  Detective  Baldwin 
that  the  shipment  of  800  pounds  of  Junk 
contained  no  brasses  or  locks,  other  than 
those  bought  of  Beeton,— a  statement  which 
rather  tends  to  confirm  the  theory  that  pris- 
oner had  no  knowledge  of  the  fact  that  the 
property  in  question  was  ever  In  the  posses- 
sion of  his  mother,  or  formed  any  part  of  the 


and  there  Is  no  supposition  that  he  was  In 
any  wise  interested  In  its  purchase  or  sale. 
His  only  possession  of  the  barrel,  in  evi- 
dence In  the  case,  Is  the  fact  that  he  delir- 
ered  It,  in  coiapany  with  the  negro  drayman, 
at  the  NorfoUc  &  Western  depot  His  agency 
extended  to  overlooking  the  shipment  of  the 
freight,  and  that  of  the  drayman's  to  haul- 
ing the  Junlc  to  the  depot.  Each  had  the 
barrel  In  custody  for  the  purposes  of  bis 
agency.  Neither  had  possession  of  it,  in  the 
sense  of  ownership. 

It  need  hardly,  he  argued  that  by  no  Just 
Interpretation  can  such  custody,  alone,  be 
construed  to  amount  to  guilty  possession,  in 
contemplation  of  the  statute.  The  possession 
Intended  by  the  statute  must  Imply  some- 
thing more  than  mere  physical  contact;  oth- 
erwise a  drayman  or  transportation  company, 
having  the  custody  of  contraband  articles 
for  transportation,  merely,  would  be  liable  to 
indictment  The  statute  must  therefore  tie 
construed  to  mean  a  guilty  possession,  as 
contradistinguished  from  mere  custody,  wlth- 
ont  claim  of  title  to  or  Interest  In  the  subject. 

It  further  appears  that  8.  Goldman  receiv- 
ed a  letter  from  the  consignees  of  the  Junk 
complaining  of  a  shortage  In  weight  of  the 
shipment  In  question,  and  that  the  prisoner, 
on  behalf  of  his  mother,  carried  the  letter  to 
the  agent  of  the  company,  and  demanded  an 
explanation  of  the  shortage.  The  inquiry  of 
the  detective  had  already  apprised  him  of  the 
fact  that  the  company  was  at  that  time  in- 
vestigating the  question  as  to  whether  any 
of  its  switch  loclis  bad  passed  through  his 
mother's  Junkshop;  and  it  is  hardly  reason- 
able to  suppose.  If  be  was  possessed  of  the 
guilty  knowledge  attributed  to  him,  that  he 
would  have  courted  an  Investigation  likely 
to  connect  him  with  the  commission  pf  a 
felony.  Applying  the  doctrine  of  a  demurrer 
to  evidence  in  all  its  stringency,  and  accord- 
ing full  faith  and  credit  to  the  testimony  of 
Baldwin,  the  evidence  is  nevertheless  plainly 
iusutticient  to  warrant  a  verdict  of  convic- 
tion. 

In  addition  to  an  Entire  absence  of  proof 
of  the  corpus  delicti,  the  following  language 
of  Judge  Moncure  in  a  case  In  which  the 
appellate  court,  upon  writ  of  error,  set  aside 
a  verdict  of  conviction  and  awarded  a  new 
trial,  and  the  doctrine  of  which  has  repeat- 
edly received  the  sanction  of  this  court  (see 
cases  cited  in  Shepard's  Index  to  29  Orat), 
Is  apposite  to  the  evidence  relied  on  to  con- 
nect the  prisoner  with  the  alleged  t^ense: 
"These  circumstances,  taken  shigly  or  alto- 
gether, while  they  create  a  suspicion  of  guilt, 
are  yet  Inconclusive  and  wholly  insufficient 
to  prove  such  guilt,  but  are  also  consistent 
with  the  fact  of  innocesce.  If  they  be  not  at 
least  as  consistent  with  the  fact  of  inno- 
cence as  with  the  fact  of  guilt,  they  co^ 
talnly  do  not  amount  to  such  degree  of  proof 
as  to  connect  the  accused  with  the  offense. 


Burcb's  Case,  20  S.  £.  778,  It  was  said  tbat 
the  verdict  should  be  set  aside  when  tlie  evi- 
dence makes  only  a  case  of  suspicion  or  prob- 
ability of  guilt  See,  also,  Brown's  Case,  97 
Va.  791,  34  S.  E.  882. 

An  adherence  to  the  basic  principles  upon 
which  the  criminal  Jurisprudence  of  this 
commonwealth  has  ever  rested  is  far  too  im- 
portant to  Justify  a  departure  from  them  In 
order  to  meet  the  exigencies  of  particular 
cases,  and  the  bui-tfuluess  to  society  of  the 
class  of  offenses  within  the  purview  of  the 
statute  affords  no  Justification  tax  the  courts 
sustaining  convictions  in  doubtful  cases  by 
way  of  prevention. 

It  follows  from  what  baa  been  said  that 
the  Judgment  complained  of  must  be  revers- 
ed, the  verdict  of  the  Jury  set  aside,  and  the 
case  remanded  for  a  new  trial  to  be  bad 
therein. 

KEITH,  P.  (dissenting).  Counsel  for  plain- 
tiff in  error  phice  great  reliance  upon  the 
demurrer  to  the  indictment,  and  the  nnconsti- 
tutlonality  of  the  statute  upon  wbicfa  it  is 
framed,  but  the  court,  in  its  opinion,  has  not 
passed  upon  these  assignments;  and  as,  in  my 
Judgment,  the  act  in  question,  as  construed 
by  the  opinion  of  the  court,  merely  estab- 
lishes a  rule  of  evidence,  and  is  therefore 
clearly  constitutional,  I  shall  bare  nothing 
further  to  say  upon  this  subject. 

The  indictment  follows  the  statute,  and 
seeius  to  be  free  from  objection.  The  opin- 
ion of  the  court  deals  with  the  motion  to  set 
aside  the  verdict  as  contrary  to  the  evidence, 
and  upon  that  ground  alone  reverses  the 
Judgment  of  the  corporation  court  A  mere 
difference  of  opinion  as  to  the  vrelght  of  the 
evidence  would  perhaps  not  Justify,  and  would 
CMtainly  not  require,  a  dissenting  <^)inion; 
but  with  all  respect  for  tbe  majority  of  the 
court,  and  for  tbe  learned  Judge  who  speaks 
for  it,  I  think  tbe  opinion  tends  to  disturb 
and  unsettle  well-settled  piinclpleB  of  law.  es- 
sential to  the  due  administration  of  Justice, 
and  I  therefore  feel  constrained  to  enter  my 
dissent 

The  facts  of  the  case,  as  they  appear  to  mcv 
are  as  follows:  W.  Q.  Baldwhi  testifies  that 
he  Is  a  special  agent  of  the  Norfolk  A  Western 
Kail-nay  Company,  and  as  such,  among  other 
things,  it  was  his  duty  to  investigate  viola- 
tions of  the  law  with  respect  to  the  property 
of  the  Norfolk  &  Western  Railway  Company; 
that  be  is  by  profession  a  detective;  tbat 
abont  a  year  prior  to  Hardi  last  be  went  to 
the  Junkshop  of  Goldman,  and  found  B.  A. 
Goldman,  the  prisoner,  there  In  charge^  and 
tbe  witness  then  and  there  cautioned  tbe  pris- 
oner not  to  buy  any  Jonmal  brasses  of  the  Nor- 
folk &  Western  Railway  Company,  and  show- 
ed him  a  mark  or  stamp  on  the  brasses  by 
which  be,  the  said  Goldman,  could  tell  wbetb- 
er  the  brasses  were  the  property  of  tbe  Nor- 
folk St  Western  Railway  Company:   tbat  on 
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examine  Bome  railroad  brassra.  Upon  his  ar- 
rival at  the  depot  he  found  piled  up  on  the 
floor  In  a  room  of  the  freight  depot  a  lot  of 
railroad  brasses,  etc.,  among  which  were  21 
locks,  apparently  whole.  Nine  of  these  locks 
Tvere  stamped  "N.  &  W.  B.  R.,"  marked 
"Switch  No.  78,"  to  be  opened  with  a  bent  or 
crooked  key.  Nine  of  them  were  stamped  "N. 
&  W.  B.  B.,"  to  be  opened  with  a  straight  key. 
Three  of  them  were  stamped  "A.  M.  &  O.  B. 
R."  There  were  also  seven  pieces  of  Idbks,  on 
which  were  stamped  "N.  &  W.  B.  B."  These 
locks  having  been  Introduced  In  evidence,  and 
being  then  In  the  presence  of  the  Jnry  and  in 
the  presence  of  the  witness,  he  stated  that 
they  were  similar  to  the  locks  he  saw  in  the 
room  of  the  freight  office  on  the  14th  of 
March;  that  the  good  locks,  while  at  the 
freight  office,  were  stnmg  on  a  string,  and  the 
string  on  which  the  locks  were  strung  when 
produced  before  the  Jury  was  a  similar  string 
to  the  one  on  which  they  were  stnmg  at  the 
freight  depot;  that  the  broken  locks  were  not 
put  on  a  string  at  the  freight  depot;  that  all 
of  these  locks,  with  certain  other  railroad 
brasses,  were  put  In  a  bag  at  the  freight  de^ 
pot,  and  sealed  up  and  left  there.  He  further 
says  the  railroad  brasses  and  switch  locks  are 
exactly  like  those  that  he  saw  on  March  14th, 
and  he  believed  they  were  the  same  locks. 
From  the  freight  depot  the  witness  went  for 
OHlcer  W.  J.  Rigney,  and  asked  him  to  accom- 
pany the  witness  to  the  junkshop  of  Goldman, 
which  Bigney  did.  On  the  arrival  at  the  Junk- 
shop  they  found  the  prisoner,  B.  A.  Goldman, 
in  charge  of  the  place,  and  saw  no  other  per- 
son there,  but  a  small  crippled  boy  on  the  out- 
side of  the  shop.  Witness  first  asked  the  pris- 
oner if  he  had  bought  any  railroad  brasses 
since  he  had  previously  notified  him  not  to  do 
so,  and  the  prisoner  replied  that  he  had  not, 
except  some  brasses  he  had  gotten  from  a 
showman.  Witness  then  asked  the  prisoner  If 
be  had  shipped  any  Norfolk  &  Western  Ball- 
way  switch  locks  In  a  shipment  made  of  old 
lead  a  few  days  ago  to  Baltimore,  and  the 
prisoner  replied  that  he  had  not,  except  some 
old  locks  bought  of  Mr.  Beeton,  and  that  these 
were  the  only  locks  shipped  at  that  time;  that 
the  witness  then  asked  him  how  many  switch 
lucks  he  had  gotten  from  Mr.  Beeton,  and  he 
replied  that  he  had  not  gotten  more  than  eight 
or  ten  from  him,  and  that  all  he  did  get  were 
broken. 

Thereupon  H.  D.  Guy  was  Introduced  for 
the  commonwealth,  who  testified :  That  "he  Is 
the  freight  agent  of  the  Norfolk  &  Western 
Bailway  Company,  and  had  charge  of  its 
freight  station  In  the  dty  of  Boanoke.    That 

on  the day  of there  was  brought 

to  the  freight  station  of  the  Norfolk  &  West- 
em  Bailway  Company  a  barrel  consigned  to 
the  AJax  Metal  Company  of  Philadelphia, 
with  the  name  of  S.  Goldman  thereon  as  con- 


It  was  marked,  "Old  scrap  lead.'  I  had  the 
package  opened,  and  In  It  found  the  pieces  of 
Journal  brass  and  switch  locks  now  produced 
before  the  court,  and  referred  to  by  Mr.  Bald- 
win. They  were  packed  In  an  old  lard  tierce. 
They  were  put  in  a  bag,  and  deposited  in  a 
room  In  the  freight  station  under  my  charge, 
under  lock  and  key.  The  things  were  earned 
to  the  gi-and-Jury  room  and  from  the  grand- 
Jury  room  back  to  my  office,  and  from  my 
office  to  the  police  court  They  were  deliver- 
ed to  one  of  the  court  officers,  since  which 
time  I  have  not  had  them."  In  answer  to  the 
question  as  to  whether  or  not  the  switch  locks 
shown  him  were  the  property  of  the  Norfolk 
&  Western  Bailway  Company,  he  replied: 
"Yes;  if  the  railway  company  can  Identify 
them  as  belonging  to  It." 

This  witness  further  testifies  that,  a  short 
time  after  the  receipt  of  the  package  referred 
to,  the  accused,  B.  A.  Goldman,  came  to  him 
at  bis  place  of  business,  and  stated  that  a 
letter  had  been  received  from  the  consignee, 
claiming  that  there  was  a  shortage,  and  be 
wanted  to  know  how  It  was  that  the  short- 
age occurred.  Witness  told  talm  that  the  bar- 
rels had  been  opened,  and  the  switch  locks 
and  brasses  bad  been  taken  out,  and  that 
probably  accounted  for  the  shortage.  He  of- 
fered to  show  witness  the  letter  that  had 
been  received,  but  he  said  it  was  no  use  for 
him  to  see  It. 

And  the  commonwealth,  to  further  main- 
tain the  issue  on  its  part,  Introduced  a  wit- 
ness, W.  J.  Bigney,  who  testified  that  be  was 
a  member  of  the  police  force  of  the  city  of 
Roanoke,  and  that,  on  the  14th  day  of  March 
last,  W.  G.  Baldwin  asked  him  to  accompany 
him  to  the  Junkshop  of  Goldman;  that  he 
did  accompany  Baldwin  to  the  Junkshop,  od 
Norfolk  avenue,  and  there  found  R.  A.  Gfold- 
man,  the  prisoner  at  bar.  Baldwin  asked  the 
prisoner  If  he  had  bought  any  Norfolk  & 
Western  brasses  or  switch  lodes  since  the 
former  had  told  the  prisoner,  about  a  year 
ago,  not  to  purchase  such,  and  tbe  prisoner 
replied  that  he  had  not  purchased  any,  except 
a  few  which  be  got  from  Beeton,  all  of  which 
were  broken.  A  few  little  pieces  of  old  brass 
and  old  pieces  of  locks  were  shown  the  wit- 
ness by  Baldwin,  In  a  pall.  A  part  of  the 
time  while  th^  were  talking,  witness  states 
that  he  was  some  eight  or  ten  feet  from 
Baldwin  and  Goldman,  who  were  standing 
further  In  the  shop,  and  that  he  might  not 
have  heard  all  the  conversation,  as  he  was 
looking  at  some  old  beer  bottles  of  the  Vir- 
ginia Brewing  Company,  which  he  thought 
were  stolen;  that  there  was  no  one  else  In 
the  Junkshop  on  this  occasion,  but  that  there 
was  a  little  crippled  boy  in  the  yard. 

B.  M.  Boblnett  testified  that  he  was  a  spe- 
cial officer  of  the  Norfolk  &  Western  RAllway 
Company;  that  In  March,  1901,  he  ascertain- 
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«d  that  some  of  the  large  brass  lamps  In 
flome  of  tbe  passenger  cars  were  missing; 
that  be  had  reason  to  believe  that  tbey  had 
t>een  stolen;  that  be  was  trying  to  find  them, 
and  be  suggested  that  an  examination  be 
made  of  the  barrel  of  Junk  then  In  tbe 
freight  depot  of  the  Norfolk  &  Western  Rail- 
way Company,  consigned  under  the  name  of 
S.  Goldman.  Accordingly  the  barrel  was 
opened  In  the  presence  of  himself  and  Mr. 
<jrny,  the  freight  agent,  and  none  of  tbe  miss- 
ing lamps  were  found,  but  the  Journal  brass 
and  switch  locks  now  in  court,  consisting  of  28 
railroad  switch  locks,  21  of  which  are  whole 
locks,  and  seven  are  parts;  one  side  of  the 
same  being  absent.  Eighteen  of  these  whole 
locks  have  stamped  on  their  back  the  ini- 
tials of  the  company.  "N.  4c  W.  R.  R."  Nine 
of  tbe  whole  locks  bear  the  number  "78," 
and  have  stamped  on  their  clasp  "N.  &  W. 
K.  R."  The  locks  being  in  the  presence  of 
the  Jury,  tbe  witness  sorted  out  the  broken 
locks  and  those  that  bad  "N.  &  W.  k.  R." 
stamped  on  their  face,  and  those  that  had 
"N.  &  W.  R.  B."  stamped  on  their  clasp; 
and  the  witness  stated  that  the  locks  ex- 
amined by  him  In  the  presence  of  the  Ju- 
ry were  Just  like  the  locks  found  in  the 
barrd  at  the  Norfolk  &  Western  freight  of- 
fice on  tbe  Utb  of  March,  marked  "Old 
Lead,"  and  consigned  in  a  barrel  wltb  tbe 
name  of  S.  Goldman  on  It;  that  the  bar- 
rel weighed  between  700  and  800  pounds; 
tliat  on  examination  tbe  locks  seemed  to  be 
of  two  different  kinds.  Three  whole  locks 
were  stamped  "A.  M.  &  O.  R.  R.,"  and  elght- 
-een  of  the  whole  locks  were  stamped  "N.  & 
W.  R.  R.,"  and  eight  broken  locks  were 
stamped  "N.  &  W.  R.  R."  The  witness  then 
took  a  key  from  his  pocket,  which  be  said 
be  had  Just  obtained  from  a  switchman  on 
tbe  yards  of  the  Norfolk  St  Western  Railway 
in  Roanoke  city,  with  which  he  unlocked  two 
of  the  whole  locks  upon  which  were  stamped 
"N.  St  W.  R.  R.,"  but  said  this  key  would 
not  unlock  the  other  whole  locks,  for  the 
reason  that  some  were  of  a  different  pat- 
tern from  the  two  which  he  did  unlock,  and 
requh-ed  a  straight  key;  and  witness  thought 
that.  If  he  bad  this  straight  key,  he  could 
unlock  a  number  of  these  locks.  The  wit- 
ness then  picked  up  some  of  the  locks  stamp- 
ed "N.  &  W.  R.  R.,"  and  said  they  were  of  a 
new  pattern;  that  he  did  not  luiow  anything 
-about  the  three  locks  which  were  stamped 
"A.  M.  &  O.  R.  R.,"  and,  so  far  as  he  knew, 
they  w«:e  not  now  In  use  In  the  yards  In 
Roanoke,  and  be  knew  of  no  key  that  would 
unlock  the  lock  thus  stamped.  Tbe  two 
locks  that  be  could  unlock  were  In  good  re- 
pair and  fit  for  use,  and  the  other  whole 
locks  appeared  to  be  In  good  order.  The 
two  loclu  that  he  could  not  unlock  with 
tbia  key,  and  the  eight  straight-key  locks, 
bave  been  In  use  in  the  yards  here  for  eight 
or  ten  yifars. 

H.  0.  Macklin  testified  that  he  was  the 


general  storekeeper  for  tbe  Norfolk  A  West- 
em  Railway  Company,  and,  bdng  askeil 
whether  the  28  switch  locks  then  In  evldenc« 
before  the  Jury  were  the  pr<^erty  of  the  Nor- 
folk &  Western  Railway  Company,  be  state«l 
that  all  tbe  locks  bad  "N.  &  W."  stampe.! 
on  them;  that  be  did  not  know  any  thin:; 
about  locks  stamped  "A.  M.  &  O.  R.  R.,"  anl 
that  there  was  nothing  on  the  locks  by 
which  he  could  positively  identify  them  m 
the  proiwrty  of  the  Norfolk  &  Western  Rail- 
way Company;  that  he  cannot  say  that  any 
of  them  were  ever  in  the  possession  of  the 
Norfolk  &  Western  Railway  Company;  thi: 
he  could  not  say  absolutely  that  the  Iocil* 
stamped  "N.  &  W.  B.  R."  were  the  propeny 
of  that  company,  but  all  purchases  of  lock'« 
for  the  Norfolk  &  Western  Railway  Com^u- 
uy  were  made  through  his  office;  that,  wh^-i. 
switch  locks  got  out  of  repair,  tbey  wcr.' 
shipped  to  the  manufacturers,  in  Fhiladel- 
phia,  to  be  repaired  and  shipped  back,  aaJ 
such  loclcs  as  could  not  be  repaired  In  Phila- 
delphia were  sent  back  to  his  office;  thnc 
neither  new  nor  repaired  locks  were  ev--: 
sold  by  the  Norfolk  &  Western  Railway  Coiii- 
pany  to  any  person,  and  that  they  were  only 
given  to  tbe  employ^  of  the  road  for  tbe  a^'' 
of  the  road;  that  18  of  the  switch  locks  ap 
peared  to  be  sound  and  serviceable,  and  tlu: 
he  would  not  have  shipped  locks  In  as  gi»i 
condition  as  they  are  now  to  be  repaired: 
that  the  switch  locks  of  the  company  are 

made  by ,  In  the  city  of  Philadelphia, 

and  have  stamped  upon  them  the  Initials  of 
the  road;    that  this  company,   he   suppose^, 
makes  switch  locks  for  other  roads,  hari:i,; 
the  Initials  of  the  roads  stamped  upon  their 
respective  locks;   that  the  key  for  the  locks 
of  the  Norfolk  &  Western  Railway  Company 
would  not  fit  locks  made  for  other  railroad 
companies;   that  the  manufacturers  of  tho$<> 
locks  never  furnished  them   to   the  Norfolk 
&  Western  Railway  Company,  except  open 
the  order  of  the  company,  and  for  its  pur- 
poses, and  upon  forms  or  models  approve-l 
by  the  railroad  company;   that  tbe  railrunl 
had  to  have  this  done  for  its  own  piotectkc 
E.  L.  Slaughter  testified  that  he  was  en:- 
ployed  by  the  Norfolk  &  Western  Rall\r  ; 
Company  at  its  freight  depot  in  tbe  city  «:' 
Roanoke  as  check  clerk;  that  on  tbe  11th  day 
of  March,  1901,  be  received  a  barrel  from  n 
A.  Goldman,  the  prisoner  at  bar,  marked  "S. 
Goldman,"  and  consigned  to  the  AJax  Mcta; 
Company,  Philadelphia;   that  it  was  brou.u^: 
to  the  depot  by  tbe  prisoner  In  a  wagon,  n.' 
he  thought,  driven  by  a  negro  driver;  that  It 
came  with  the  bill  of  lading  which  has  l>e^:> 
Introduced  In  evidence;   that  the  barrel  wj> 
received  to  be  shipped,  and  was  the  siiu 
barrel  which  was  opened,  and  In  which  w.i- 
found  the  switch  locks  which   are  now  i: 
court;   the  bill  of  lading  heretofore  refeire'l 
to  Is  tbe  one  which  was  issued  on  that  ».- 
casion,  and  it  was  brought  to  the  depot  al- 
ready made  out;  that  tbe  prisoner  general;' 
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The  bill  of  lading  was  ttaen  introduced,  and 
is  In  the  usual  fonn. 

Beeton,  another  witness  for  the  common- 
T\-oalth,  testified  that  be  resides  in  the  city  of 
Itoanoke,  and  is  a  locksmith  and  repairer  of 
machinery;  that  some  eight  or  ten  years 
ago  some  officers  of  the  Norfolk  &  Western 
Itailway  Company  brought  to  him  a  lot  of 
broken  and  out  of  repair  switch  locks;  that 
lie  repaired  all  that  could  be  repaired,  but 
threw  aside  in  a  pile  those  that  could  not  be 
repaired,  and  that  they  remained  there  until 
lie  had  to  move,  and,  not  having  a  place  to 
put  them  when  be  moved,  he  decided  to 
take  them  to  the  junkshop;  that  there  were 
a  small  number,— not  half  so  many  as  the 
pile  introduced  in  evidence,— and  they  were 
all  broken  and  in  such  a  condition  that  they 
could  not  be  repaired;  that  they  were  taken 
to  the  Junkshop  of  S.  Goldman,  along  with 
other  Junk  (principally  iron,  steel,  and  old 
files),  and  sold,  he  receiving  therefor  $2;  this 
is  the  Item  which  was  found  on  the  account 
book  of  S.  Goldman. 

J.  £.  Craig,  sergeant  of  the  city  of  Roan- 
oke, testified  that  the  switch  locks  and 
brasses  then  in  court  were  the  same  that 
were  turned  over  to  him  for  safe-keeping  by 
W.  G.  Baldwin  at  the  adjournment  of  the 
grand  Jury;  that  he  had  kept  them  since 
that  tiinu  under  a  lock  and  key. 

R.  A.  Goldman  testified  that  the  Junkshop 
in  question  was  the  property  of  bis  mother, 
S.  Goldman;  that  she  is  a  regularly  licensed 
Jnnkdealer;  that  he  (B.  A.  Goldman)  is  19 
years  of  age,  has  no  interest  in  the  business, 
and  receives  no  salary  for  his  services;  that 
his  brother  Herman  Goldman  is  the  manager; 
that  he  (B.  A.  Goldman)  stays  about  the  place 
and  does  whatever  he  is  told  to  do;  that  he 
cannot  recollect  whether  he  carried  to  the 
depot  a  barrel  of  Junk  referred  to  in  the  tes- 
timony of  Mr.  Slaughter,  but  it  is  very  prob- 
able that  he  did;  that  he  very  often  per- 
formed that  character  of  work;  that,  if  he 
was  told  to  carry  It  there,  he  did  so;  that 
he  did  not  pack  the  barrel,  and  did  not 
know  what  was  in  it,  and  had  nothing  to  do 
with  it;  that  he  did  not  buy  or  receive  the 
switch  locks  or  brasses  now  in  court,  and  had 
nothing  to  do  with  the  purchase  of  them; 
that  he  was  present  when  Mr.  Beeton  brought 
the  Junk  referred  to  in  his  testimony  to  his 
mother's  place  of  business;  that  he  did  not 
have  anything  to  do  with  the  purchase  of  it, 
or  the  receipt  of  it,  or  the  unloading  of  it; 
that  it  was  unloaded  by  another  party  and 
piled  up  to  one  side,  and  he  thinks  that  it 
was  taken  from  that  pile  when  it  was  ship- 
ped; that  he  knew  neither  of  the  purchase 
nor  receipt  of  any  switch  locks,  except  what 
was  bought  from  Mr.  Beeton;  that  he  re- 
members Baldwin  coming  to  the  place  of 
business  of  his  motber  with  BIgney  at  the 
^B.B.-60 
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bought  any  railroad  brasses  or  any  switch 
locks  since  he  had  spoken  to  him  about  that 
matter,  a  year  ago,  to  which  he  replied  that 
no  switch  locks  had  been  bought,  except  from 
Mr.  Beeton;  that  he  did  not  have  the  other 
conversation  with  Baldwin,  as  stated  by 
Baldwin. 

The  first  question  to  be  determined  Is,  un- 
der what  rule  Is  this  evidence  to  be  consid- 
ered by  an  appellate  court?  The  opinion  of 
the  court,  as  I  understand  It,  proceeds  upon 
the  idea  that  the  judgment  should  be  revers- 
ed unless  the  evidence  Is  so  conclusive  of  the 
guilt  of  the  prisoner  aa  to  exclude  every  rea- 
sonable doubt  to  the  contrary,  or  that,  if 
there  be  a  reasonable  doubt  cast  upon  the 
proof  of  any  fact  essential  to  the  guilt  of 
the  prisoner,  it  was  the  duty  of  the  jury  to 
acquit,  or  in  the  event  that  It  found  the  pris- 
oner guilty,  and  the  trial  court  entered  Judg- 
ment upon  the  verdict,  it  should  be  reversed 
and  remanded  for  a  new  trial. 

Such  is  dot  my  nnderstandlng  of  the  law. 
In  all  civil  cases  It  Is  the  duty  of  the  Jury  to 
find  In  accordance  with  the  preponderance  of 
the  testimony.  In  cases  which  Involve  moral 
turpitude,  the  Jury  are  told  that  they  should 
only  make  such  an  imputation  upon  the  char- 
acter of  a  litigant  in  obedience  to  clear  and 
convincing  testimony.  It  has  been  said  in 
Brockenbrough's  Kx'rs  v.  Spindle's  -\dm'r8, 
17  Grat.  21,  that,  to  convict  a  person  of 
usury.  It  must  be  proved  beyond  a  reason- 
able doubt  to  the  contrary;  and  in  all  crim- 
inal cases  the  court  will,  upon  request,  in-, 
struct  the  Jury  that  such  is  their  duty.  But 
suppose  the  Jury,  in  the  exercise  of  their  un- 
questioned prerogative,  find  against  the 
weight  of  evidence  In  a  civil  case;  then  the 
rule  at  once  changes,  and  the  case,  at  least 
In  an  appellate  court.  Is  heard  as  upon  a 
demurrer  to  the  evidence,  and  the  question  Is 
no  longer  where  the  weight  of  evidence  lies, 
but  whether  there  is  sufilcleut  evidence  to 
sustain  the  verdict. 

Where  the  evidence  Is  contradictory,  and 
the  verdict  Is  against  the  weight  of  evidence, 
a  new  trial  may  be  granted  by  the  court 
which  presides  at  the  trial,  but  Its  decision 
Is  not  the  subject  of  a  writ  of  error  or  su- 
persedeas, or  examinable  by  an  appellate 
court;  and  this  applies  in  criminal  as  well  as 
la  civil  cases.    Grayson's  Case,  6  Grat.  712. 

The  courts  have  In  recent  times  struggled 
against  the  application  of  that  rule  in  crim- 
inal cases. 

When  what  is  now  section  3481  of  the  Code 
was  first  enacted,  it  provided  that  when  a 
case  at  law  is  tried  by  a  Jury,  and  a  party 
excepts  to  the  Judgment  or  action  of  the 
court  In  granting  or  refusing  to  grant  a  new 
trial  on  a  motion  to  set  aside  the  verdict  as 
contrary  to  the  evidence,  and  the  evidence  is 
certified,  the  rule  of  decision  in  an  appellate 


While  in  tbat  form  this  court  refused  to 
apply  it  to  criminal  cases,  but  held  it  ap- 
plicable only  in  cItH- cases;  but,  when  It 
was  introduced  into  the  Code  as  section  SiSi, 
it  was  expressly  made  applicable  to  cases  at 
law,  civil  end  criminal,  and  It  now  reads  as 
follows: 

"When  a  case  at  law,  civil  or  criminal,  is 
tried  by  a  Jury,  and  a  party  excepts  to  the 
Judgment  or  action  of  the  court  in  granting 
or  refusing  to  grant  a  new  trial  on  a  mo- 
tion to  set  aside  the  verdict  of  a  Jury  on  the 
groimd  that  it  is  contrary  to  the  evidence; 
or  when  a  case  at  law  is  decided  by  a  court 
or  Judge  without  the  Intervention  of  a  Jury, 
and  a  party  excepts  to  the  decision  on  the 
ground  that  Jt  is  contrary  to  the  evidence, 
and  the  evidence  (not  the  facts)  is  certified, 
the  rule  of  decision  in  the  appellate  court  In 
considering  the  evidence  in  the  case  shall  be 
as  on  a  demurrer  to  the  evidence  by  the  ap- 
pellant, except  that  when  there  have  been 
two  trials  In  the  lower  court,  in  which  case 
the  rule  of  decision  shall  be  for  the  appellate 
court  to  look  first  to  the  evidence  and  pro- 
ceedings on  the  first  trial,  and  If  it  discovers 
that  the  court  erred  in  setting  aside  the  ver- 
dict on  that  trial,  it  shall  set  aside  and  annul 
all  proceedings  subsequent  to  said  verdict 
and  enter  Judgment  thereon." 

That  is  the  law  by  which  we  are  governed 
In  passing  upon  the  case  before  us.  How- 
ever harsh  and  severe  it  may  be,  it  la  the 
law  of  the  land,  and  while  it  so  remains  it 
should  be  loyally  enforced.  Ciourts  have 
nothing  to  do  with  sympathy  or  with  policy. 
Their  sole  duty  Is  to  enforce  the  law.  What, 
then,  is  the  rule  of  decision  upon  a  demur- 
rer to  evidence?  It  has  l>ecn  nowhere  more 
clearly  and  forcibly  stated  than  by  this 
court,  speaking  through  our  lamented  Broth- 
er, Judge  Blely: 

"By  the  demurrer  to  the  evidence  the  party 
demurring  is  considered  as  admitting  the 
truth  of  his  adversary's  evidence,  and  all 
Just  Inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  as  waiving  all  of 
bis  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  inferences  from  his 
own  evidence  (although  not  in  conflict  with 
his  adversary's)  which  do  not  necessarily  re- 
sult therefrom." 

Before  undertaking  to  apply  the  rule  thus 
clearly  stated  to  the  evidence  before  us,  I 
will  observe  upon  another  feature  of  the 
opinion  of  the  court.  Reference  is  made  to, 
and,  I  presume,  reliance  is  placed  upon,  the 
fact  tbat  the  principal  witness  for  the  com- 
monwealth is  a  detective.  To  this  I  reply 
that  while  detectives  may,  and  doubtless 
often  do,  become  partisans,  and  stretch  the 
truth  to  sustain  their  tlieory  of  the  case,  they 
are  necessary  adjuncts  to  the  administration 
of  Justice,  and  must,  of  necessity,  be  resorted 
to  for  the  protection   of  society,   and   any 
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needs  no  authority  to  maintain  the  posid'H 
that  all  questions  affecting  the  crediblUty  u( 
witnesses  come  exclusively  within  the  pro-i- 
Ince  of  the  Jury,  and  its  verdict  is  ooiiclusi\« 
upon  the  subject. 

First,  then,  is  the  evidence  sufficient,  cco- 
sidered  in  the  light  of  the  rule  established  ir. 
Johnson's  Adm'r  v.  Railroad  Co.,  91  Va.  171. 
21  S.  B.  23S,  and,  by  vb-tue  of  section  .04M 
of  the  Code,  the  unquestioned  law  of  tU  ^ 
case,  to  establish  the  corpus  delicti, — suffi- 
cient to  warrant  the  Jury  in  finding  tbat  the 
property  in  question  had  been  stolen  fron: 
the  Norfolk  &,  Western  Railway? 

It  Is  casually  observed  by  one  of  the  wit- 
nesses (Beeton)  that  some  years  ago  lo>  k« 
and  brasses  had  been  brought  to  tais  siiup 
for  repair,  the  property  of  the  Norfolk  & 
Western  Railroad:  and  this,  the  only  men- 
tion of  the  Norfolk  &  Western  Railroad,  as 
distinguished  from  the  Norfolk  &  Western 
Railway  Company,  which  I  have  been  abU 
to  discover  in  the  record,  appears  to  hav* 
cast  a  doubt  upon  the  ownership  of  the  prop- 
erty. The  Norfolk  &  Western  Railroad  Com- 
pany was  the  predecessor  in  title  of  tlie  Nor- 
folk &  Western  Railway  Coifapany.  It  went 
out  of  existence  years  ago,  and  Its  fran- 
chises and  property  passed  into  the  owner- 
ship and  possession  of  the  Norfolk  &  West- 
em  Railway  Company. 

It  Is  proved  tbat  the  locks  in  question  are 
made  by  a  particular  manufacturer  in 
Philadelphia,  and  delivered  only  upon  the 
order  of  the  railroad  company,  and  furnished 
only  upon  forms  approved  by  said  company; 
that  the  keys  made  for  the  locks  famished  to 
the  Norfolk  &  Western  Railway  Company 
would  not  open  the  locks  made  for  any  other 
company,  although  they  might  have  the  same 
Initials;  that  these  locks  were  not  made  for 
sale,  but  only  for  the  use  of  the  company, 
and  were  never  sold  or  given  away  by  it; 
that  they  were  identical  in  appearance.  In 
all  respects,  with  the  locks  In  daily  use  by 
the  company  at  the  present  time;  and  that 
the  keys  now  in  use  upon  the  switches  of 
the  Norfolk  &  Western  Railway  Company 
unlocked  a  portion  of  those  locks;  and.  while 
the  witness  would  not  swear  absolutely  to 
the  locks  as  being  the  property  of  the  rail- 
road company,  he  believed  that  they  wore, 
and  established  their  Identity  as  completely 
as  any  honest  witness  could  Identify  articles 
which  are  manufactured  in  large  quantitit^, 
and  .similar  In  all  respects  in  appearance. 
To  require  a  more  complete  identiiicatlon 
than  Is  given  by  the  evidence  in  this  ca$« 
would  preclude  the  Jury,  with  respect  to  all 
articles,  similar  In  appearance,  mannfactnrrd 
or  otherwise,  from  fixing  their  ownership  ei- 
tiier  in  a  civil  case  or  criminal  prosecution. 
To  the  untutored  eye,  all  the  sheep  in  a  florl: 
look  alike;  cattle  and  even  horses  are  b»rd 
to  identify;    while  with  respect  to  raanufao- 
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may  be  the  subject  of  larceny,  and  It  is  for 
tbe  Jury  to  weigh  the  evidence  and  pass  up- 
on Its  identity;  and  I  cannot  think  tliat  it  is 
for  the  best  interest  of  society  that  the  court 
should  establish  an  impossible  standard.  Is 
it  possible  to  say  tbat  there  is  no  evidence 
of  the  corpus  delicti,  In  the  face  of  the  proof 
to  which  I  have  adverted? 

Let  us  cobslder,  then,  for  a  moment,  whetb- 
er  the  prisoner  bought  or  received  this  prop- 
erty with  intent  to  defraud.  Whenever  we 
get  a  glimpse  in  tbe  evidence  of  the  Jnnk- 
Hhop  of  S.  Goldman,  K.  A.  Goldman  is  found 
to  be  In  charge  of  It  He,  and  he  alone,  as 
far  as  the  testimony  other  than  his  own 
proved  In  this  case,  managed  its  affairs,  re- 
ceived the  articles  in  which  It  dealt,  l^ept  Its 
boolcB,  prepared  the  goods  for  shipment  took 
them  to  the  depot,  and  forwarded  diem  to 
their  destination.  When  tbe  prisoner  was 
aslced  by  Baldwin  if  be  had  shipped  any  Nor- 
folic  &  Western  Railway  switch  locks  in  a 
shipment  of  old  lead  a  few  days  ago  to 
Baltimore,  he  replied  that  he  had  not,  ex- 
cept old  locks  bought  of  Mr.  Beeton,  and 
that  tliese  were  the  only  locks  shipped  at 
tbat  time.  He  did  not  plead  ignorance  of  the 
contents  of  the  pacluige.  He  asked  no  ques- 
tion and  made  no  reference  to  it.  He  feigned 
no  ignorance,  but  bis  answer  was  positive 
and  direct  When  he  is  confronted  before 
the  Jury,  his  attitude  is  altogether  different 
He  knew  then  where  the  shoe  pinched;  and 
tala  testimony,  if  it  Is  to  be  believed,  com- 
pletely exculpates  htm.  He  denies  having 
bad  the  conversation  with  Baldwin  to  which 
the  latter  testifies,  bat  under  tbe  rule  by 
which  we  are  required  to  hear  this  case,  that 
denial  Is  in  vain.  It  most  be  as  completely 
etraced  from  tbe  record  as  though  he  had 
never  uttered  it  and  Baldwin's  statement  Is 
as  flrmly  established  as  though  it  were  ex- 
pressly admitted  by  Goldman  to  be  true. 

Junksbops  are  doubtless  useful,  and  per- 
haps necessary.  They  furnish  a  market  for 
much  that  would  otherwise  be  lost  But  it  Is  a 
trafSc  capable  of  great  abuse,  and  one  which 
the  legislature  has  striven  to  regulate  so  as  to 
render  It  as  far  as  possible,  harmlesB  to 
sodety.  For  the  sake  of  a  few  pennies,  a 
house  may  be  despoiled  of  Its  plumbing;  or 
a  railroad  switch,  for  the  sake  of  the  brass, 
be  robbed  of  Its  locks.  In  the  one  case  the 
house  may  be  ruined,  and  In  tbe  other  a 
train  may  be  wrecked.  Therefore  the  legis- 
lature has  required  that  daily  reports  of  their 
purchases  be  made  by  all  licensed  Junk  deal- 
ers, and  has  enacted  the  statute  under  which 
this  prosecution  took  place,  which  provides 
that:  "Any  person  buying  or  receiving  pig 
Iron  or  railroad  bron,  brass,  metal,  or  any 
composition  thereof,  with  intent  to  defraud, 
ha  shall  be  confined  In  the  penitentiary  not 
teas  than  one  nor  more  than  two  years,  or, 
in  tbe  discretion  of  the  Jury,  In  Jail  not  ez- 


from  any  other  person  than  tlie  manufacturer 
thereof  or  his  authorized  agent  or  of  a  reg- 
ularly licensed  dealer  therein,  shall  be  prima 
facie  evidence  of  such  Intent" 

It  is  a  reasonable  and  salutary  law,  intend- 
ed to  regulate  a  business  capable  of  great 
abuse,  and  ought,  in  my  Judgment,  to  be 
strictly  enforced.  A  Jury,  with  all  the  facts 
before  It,— with  a  knowledge  of  tbe  witnesses 
and  of  tbe  whole  environment  which  we  do 
not  possess,— have  found  the  prisoner  guilty, 
and  Imposed  upon  him  a  moderate  punish- 
ment; and  I  think  their  Judgment  is  war- 
ranted by  the  testimony,  and  should  be  sus- 
tained. 

McBrlde'B  Case,  »5  Va.  826,  30  S.  B.  457, 
which  Is  dted  In  the  opinion  of  the  court,  well 
illustrates  the  position  for  which  I  contend. 
The  court,  in  the  quotation  made,  was  dealing 
with  an  Instruction  to  the  Jury,  and  not 
with  the  facts,  and  the  error  In  the  instruc- 
tion was  pointed  out;  and  the  law  by  which 
the  Jury  should  be  guided  was,  I  think,  cor- 
rectly stated.  Here  we  are  considering  the 
power  of  a  court  over  the  verdict  <rf  a  Jury 
upon  a  motion  to  set  it  aside;  and,  under 
the  statute,  prisoner  stands  as  a  demnrrant 
to  the  evidence.  The  duty  of  the  Jury  was 
to  acquit  unless  the  evidence  excluded  every 
reasonable  doubt  of  the  prisoner's  guilt  and 
It  was  the  duty  of  the  trial  court.  If  re- 
quested, to  so  instruct  them;  but  the  Jury 
having  rendered  a  verdict  we,  sitting  as  an 
appellate  court  are  bound  1^  the  statute  to 
apply  the  rule  of  Johnson's  Adm'r  t.  Rail- 
road Co.,  supra.  I  cannot  reconcile  the  Idea 
of  hearing  a  case  as  upon  a  demurrer  to 
evidence,  and  at  tbe  same  time  requiring 
the  evidence  to  exclude  all  doubt  as  to  the 
correctness  of  the  demurrant's  position.  It 
would  be  to  say  that  the  verdict  should  be 
set  aside  If  there  was  a  reasonable  doubt  of 
its  propriety,  which  Is  utterly  at  war  with 
and  subversive  of  the  doctrine  of  demurrers 
to  evidence.  The  truth  I  believe  to  be  as  I 
have  stated.  The  Jury  should  decide  all  cases 
In  accordance  with  the  weight  of  evidence. 
They  should  acquit  In  criminal  cases  unless 
tbe  evidence  excludes  all  reasonable  doubt 
of  the  prisoner's  guilt,  but  if,  in  tbe  exercise 
of  their  unquestioned  prerogative,  they  find 
against  tbe  weight  of  evidence,  the  court 
cannot  destroy  the  verdict  for  that  reason, 
or  because  the  Judges,  If  on  the  Jury,  would 
have  reached  a  different  conclusion,  or  be- 
cause they  have  a  doubt  where  the  Jury  had 
none.  To  say  otherwise  would  be  to  say 
tbat  on  a  demurrer  to  evidence  an  appellate 
court  would  be  obliged  to  set  aside  every 
verdict  In  a  criminal  case  which  was,  in  the 
opinion  of  the  court,  contrary  to  the  weight 
of  evidence,  for.  If  we  may  weigh  the  evi- 
dence at  ail,  then  the  preponderance  '•■' 
evidence  must  In  every  case  ere*'' 
and.  If  tbe  doctrine  that  ■  - 
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court  would  require  a  rerersal,  and  siich 
doubt  must  always  exist  where  the  rerdlct 
Is  against  the  preponderance  of  evidence. 


ATIiAXTIC  &  D.  RY.  CO.  t.  LYONS. 

(Supreme  Court  of  Appeals  of  Virginia.    Dee. 

11,  1902.) 

TAXATION— RAILROAD  PROPERTY— PRACTICAL 
CONSTRUCTION  OF  STATUTES. 
1.  Though  the  statutes  conferrmg  power  on 
counties  to  tax  railroads  are  not  clear  and  ex- 
plicit, the  practical  construction  placed  thereon 
since  the  passage  of  Act  Aprif  22.  1882  (Acts 
1881-82,  p.  506),  by  the  county  officers  in  tax- 
ing their  real  and  personal  property,  and  the 
railroad  companies  in  paying  the  taxes,  will  be 
adopted. 

Appeal  from  circuit  court,  Norfolk  county. 

Suit  by  the  Atlantic  &  Danville  RaUway 
Company  against  Lyons,  treasurer.  Decree 
for  defendant.  Complainant  appeals.  Af- 
firmed. 

A.  P.  Thorn,  for  appellant  B.  O.  MarsbaU 
and  Crocker  &  Crocker,  for  appellee. 

KBITH,  P.  The  Atlantic  &  DanvUIe  RaU- 
way Company  is  a  Virginia  corporation, 
whose  principal  office  Is  In  the  county  of  Nor- 
folk and  whose  lines  pass  through  a  num- 
ber of  counties  In  this  state.  The  board'  of 
public  works.  In  assessing  railroad  proper- 
ties for  the  year  1885,  assessed  the  Atlantic 
&  Danville  RaUway  Company  with  mileage 
lying  In  the  county  of  Norfolk  as  follows: 
ti.05  mUes  at  $8,000  per  mile,  and  9.98  miles 
at  $5,000  per  mile;  and  stated  in  its  assess- 
ment that  the  valne  of  rolling  stock  was 
$277,510,  the  value  of  depots,  depot  grounds, 
station  buildings,  and  fixtures  and  machine 
shops  in  the  county  of  Norfolk  $8,850;  and 
that  the  value  of  stores  in  the  said  county 
was  $8,965.27. 

The  board  of  supervisors  of  Norfolk  coun- 
ty for  the  year  1895  levied  a  tax  upon  this 
property  of  80  cents  upon  the  $100,  mak- 
ing a  total  of  taxation,  $3,208.40.  Of  this 
sum  the  company  i>ald  to  the  treasurer  the 
sum  of  $840.80,  being  in  fuU  of  the  taxes 
due  the  county  at  the  rate  of  80  cents  on 
the  $100  on  the  basis  of  the  assessment 
per  mile  made  by  the  state  for  its  purposes, 
and  furnished  by  the  auditor  of  public  ac- 
counts to  the  board  of  supervisors  on  the 
company's  property  situated  within  the  limits 
of  the  county  of  Norfolk,  but  refused  to  pay 
the  balance  of  the  bill,  amounting  to  $2,262.- 
00,  which  was  arrived  at  by  Imposing  the 
rate  of  80  cents  on  the  $100  on  the  alleged 
value  of  the  depots  and  grounds,  rolling 
stock,  and  stores  belonging  to  the  company. 
The  ti'easurer  of  the  county  was  about  to  en- 
force the  collection  of  this  sum  against  the 
property  of  the  railway  company  when  it 
filed  Its  blU  in  the  circuit  court  of  Norfolk 


ance  claimed  by  it  to  be  due.  Upon  the  hear- 
ing of  the  cause,  the  circuit  court  dissolved 
the  injunction  and  dismissed  the  bUl,  and  the 
case  Is  now  before  us  upon  an  appeal  from 
that  decree. 

The  power  to  levy  taxes  Is  conferred  upon 
the  board  of  supervisors  of  the  counties  bv 
the  second  subdivision  of  section  833  of  the 
Code,  which  reads  as  follows: 

"To  fix  the  amount  of  county  levies  for  the 
ensuing  year;  to  order  the  levy  on  all  per- 
sons over  the  age  of  twenty-one  years,  and 
on  aU  property  assessed  with  state  tax  with- 
in the  county;  to  order  the  levy  on  the  real 
and  personal  property  of  telegraph  and  tele- 
phone companies,  and  railroad  companies  and 
their  telegraph  lines,  which  pass  tbroug!. 
their  respective  counties,  except  such  as  are 
exempt  from  county  or  other  local  taxes. 
based  upon  the  assessment  per  mUe  made  by 
the  state  for  Its  purposes  and  furnished  bv 
the  auditor  of  pnbUc  accounts  to  said  board." 

By  an  act  passed  March  27, 1876  (Acts  1875- 
76,  p.  171),  it  is  provided  that  "every  rail- 
road and  canal  company  shall  report  annual- 
ly, on  the  first  day  of  June,  to  the  auditor 
of  public  accounts  the  estfmated  value  of  \U 
real  and  personal  property  of  every  descrip- 
tion as  of  the.  first  day  of  February  of  each 
year,  classifying  the  same  under  die  foUow- 
ing  beads:"  (Then  follows  an  exhaustive 
classification  of  every  species  of  property 
owned  by  railroad  companies.) 

The  next  act  which  It  is  proper  to  notice 
Is  that  of  April  22,  1882  (Acts  1881-82.  p. 
506),  which  requires  railroads  to  show  "i>ar- 
ticularly  in  what  coimty  or  corporation  such 
property  Is  located." 

There  was  no  substantial  change  In  the 
law  bearing  on  this  subject  from  that  time 
down  to  the  act  of  February  16.  1892  (Acts 
1891-92,  p.  428),  which  provides  that  the  re- 
port of  the  company  shaU  show  "particularly 
In  what  county  or  corporation  the  principal 
office  or  agency  of  such  company  is  located 
In  this  state,  and  in  what  county  or  corpora- 
tion such  property  is  located."  It  further 
provides  that  "It  shall  be  the  duty  of  the 
secretary  of  the  board  (public  works)  to  fur- 
nish •  •  •  a  certified  copy  of  the  asseiis- 
ment  of  taxes  made  by  the  board  of  public 
works  of  such  company's  property  which 
shaU  definitely  show  the  character  of  the 
property,  Its  location  and  value  for  purposes 
of  taxation." 

In  1878  this  court  decided  the  case  of  Vhr- 
glnia  &  T.  B.  Co.  T.  Washington  Go.  Sup'rs, 
reported  In  30  Grat.  471,  In  which  it  was  held 
that  "the  constitution  of  the  eftate  does  not 
authorize  the  county  authorities  to  assess 
property  for  taxation  and  levy  taxes  upon, 
independent  of  the  action  of  the  legislature; 
secondly,  under  the  present  legislation  of  the 
state  the  county  authorities  can  only  levy  a 
tax  upon  such  property  as  by  law  la  assessed 
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■nlth  stnte  taxes  In  the  county;  and,  third, 
under  the  present  legislation  of  the  state, 
county  authorities  cannot  levy  a  tax  on  the 
real  estate  of  railroads  In  the  county,  either 
for  county,  township,  school,  or  road  pur- 
iwses." 

As  we  have  seen,  the  statute  law  was  amend- 
ed at  the  session  of  1881-82,  and  from  that 
time  to  this  the  counties  have  assessed  and 
levied  taxes  on  railroads.  Including  not  only  the 
track  but  their  real  and  personal  property. 

A  number  of  cases  have  come  to  this  court 
In  the  meantime  In  which,  for  various  reasons, 
railroads  have  called  in  question  the  exercise 
of  the  power  of  taxation.  In  most,  if  not  all, 
of  those  cases,  some  question  more  Important, 
perhaps,  was  involved,  but  In  several  of  them 
the  tax  bill  embraced  items  of  taxation  com- 
ing within  the  class  the  right  to  tax  which  is 
denied  by  appellant  in  this  case. 

For  Instance,  In  Railroad  Co.  v.  Koontz,  77 
Va.  698,  for  purposes  of  state  taxation  for 
1S81  no  assessment  was  made  on  railroads 
until  September,  1881,  when  the  railroads  In 
the  county  of  Shenandoah  were  assessed  by 
the  board  of  public  works  at  $15,000  per 
mile.  Consequently  the  assessment  of  |5,- 
(>00  per  mile  of  those  railroads  made  July 
25,  1881,  by  the  supervisors  of  that  county, 
and  the  levy  of  taxes  thereon  for  that  year, 
was  ultra  vires  and  void.  Thereupon  the 
board  of  supervisors,  on  April  17,  1882,  lev- 
ied a  tax  upon  the  Baltimore  &  Ohio  Rail- 
road within  that  county  for  the  year  1881,  the 
railroad  company  resisted  it,  and  the  case  ul- 
timately fouud  Its  way  to  this  court.  The 
chief  question  there  was  as  to  the  right  of  the 
county  to  levy  a  tax  for  the  preceding  year, 
hut  in  the  tax  bill  is  embraced  depots,  depot 
grounds,  lots,  station,  and  grounds,  etc.,  val- 
ued at  $3,000.  The  argument  of  the  court  is 
addressed  to  the  principal  proposition,  but  the 
decree  which  was  rendered  could  only  have 
been  arrived  at  by  maintaining  the  right  of 
the  county  to  levy  a  tax  upon  property  which 
It  is  claimed  in  this  record  is  not  the  subject 
of  county  taxation. 

In  Shenandoah  Val.  R.  Co.  v.  Clarke  Co. 
Sup'rs,  78  Va.  279,  the  principal  question,  it 
is  true,  was  whether  the  tax  levied  in  the 
county  of  Clarke  on  railroads  was  higher  than 
for  other  species  of  property  in  the  county, 
and.  If  so,  whether  the  tax  was  legal;  but  the 
court.  In  the  course  of  its  opinion,  uses  the 
following  language: 

"Prior  to  the  act  of  1880  the  supervisors 
had  no  authority  to  assess  the  property  of  rail- 
roads; but  by  that  act,  which  was  passed  Biub- 
sequently  to  the  decision  of  this  court  In  Vir- 
ginia &  T.  R.  V.  Washington  Ck).  Sup'rs,  it  is 
enacted  that  it  shall  be  lawful,  and  authority 
is  given  to  the  supervisors  of  a  county,  to  levy 
a  tax  on  the  roadway,  and  track,  depots,  depot 
grounds  and  lots,  station  buildings,  and  other 
real  estate  of  a  railroad  company,  whose  road 
passes  through  such  county;  such  tax  to  be 
equal  to  the  tax  Imposed  upon  other  property 
for  the  county  and  school  purposes,  and  based 


upon  the  assessment  per  mile  of  the  same 
property  made  by  the  state  for  its  purposes." 

In  the  case  of  Norfolk  &  W.  R.  Co.  v. 
Smyth  Co.  Sup'rs,  87  Va.  621,  12  S.  B.  1009, 
the  power  of  the  board  of  supervisors  of  a 
county  to  levy  and  collect  taxes  on  railroad 
property  within  its  limits  was  called  In  ques- 
tion, and  Judge  Richardson,  who  delivered  the 
opinion  of  the  court,  after  quoting  from  Vir- 
ginia &  T.  R.  Co.  V.  Washington  Co.  Sup'rs, 
supra,  proceeds  as  follows: 

"That  decision  doubtless  called  the  attention 
of  the  legislature  to  the  subject,  and  to  the 
necessity  for  legislation  to  render  operative 
section  1,  art  10,  of  the  constitution,  which 
provides  for  an  equal  and  uniform  tax  upon 
all  property,  to  be  provided  by  law;  and,  real- 
izing the  Inequality  and  injustice  resulting 
from  a  want  of  the  needed  legislation,  the  leg- 
islature passed  the  act  of  February  27,  1880 
(Acts  1879-80,  c.  106,  p.  82),  before  referred 
to,  by  which, it  is  provided  that  It  shall  be 
lawful,  and  authority  Is  hereby  given  to  the 
supervisors  of  a  county  to  levy  a  tax  on  the 
roadway  and  track,  depots,  depot  grounds  and 
lots,  station  buildings,  and  other  real  estate  of 
a  railroad  company  whose  road  passes  through 
such  county.  Such  tax  to  be  equal  to  the  tax 
imposed  upon  other  property  for  county  and 
school  purposes,  and  based  upon  the  assess- 
ment per  mile  of  the  same  property  made  by 
the  state  for  its  purposes.' "  Prince  George 
Co.  V.  Atlantic  M.  &  O.  R.  Co.,  87  Va.  283,  12 
8.  B.  667. 

In  New  York,  P.  &  N.  R.  Co.  v.  Board  of 
Sup'rs  of  Northampton  Co.,  92  Va.  661,  24 
S.  E.  221,  It  was  held  that  "a  levy  by  a  board 
of  supervisors  for  district  school  purposes  on 
the  property  of  a  railroad  company,  as  a 
whole,  within  a  county,  without  reference  to 
what  part  thereof  Is  located  In  the  several 
districts,  or  so  as  to  show  the  amount  levied 
for  each  district.  Is  void."  In  that  case,  the 
taxes  were  levied  on  the  roadway,  track, 
buildings,  personal  property,  and  telegraph 
lines,  and  the  court.  In  the  course  of  its  opin- 
ion, uses  the  following  language:  "A  tax 
levied  by  the  board  of  supervisors  on  the 
property  of  the  railroad  company  for  county 
piirposes  was  held  by  this  court  not  to  be 
valid,  on  the  ground  that  the  authority  of 
the  county  board  of  supervisors  to  assess 
property  for  taxation  and  levy  taxes  upon  it 
was  dependent  upon  the  action  of  the  leg- 
islature, and  that  the  legislation  of  the  state 
at  that  time  did  not  authorize  county  authori- 
ties to  levy  a  tax  on  real  estate  of  railroads 
in  the  counties,  eltho:  for  county,  township, 
school,  or  road  purposes.  Virginia  &  T.  R. 
Co.  V.  Washington  Co.  Sup'rs,  30  Grat.  471. 

"To  meet  the  difficulties  in  the  way  of 
reaching  the  property  of  railroad  companies- 
by  taxation  for  county  purposes,  as  disclosed', 
by  this  decision,  the  legislature  passed  an< 
act  authorizing  the  boards  of  supervisors  ofr 
the  respective  counties  to  levy  a  tax  for 
county  purposes  upon  the  property  of  rail 
road  companies,  based  upon  the  assessment 
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number  of  decisions  following  the  i>assage 
of  tilts  act  It  bas  been  held  that  a  levy  for 
county  purposes,  under  the  provisions  of  the 
act,  Is  a  valid  levy."  The  cases  referred  to 
In  this  opinion  are  cited,  and  others. 

The  constitution  of  the  state  at  that  time 
required  that  all  taxation,  whether  imposed 
by  the  state,  county,  or  corporate  bodies, 
shall  be  equal  and  uniform,  and  all  property, 
both  real  and  personal,  shall  be  taxed  In 
proportion  to  Its  value,  "to  be  ascertained  as 
prescribed  by  law";  and  It  was  doubtless  the 
purpose  of  the  several  acts  which  we  have 
mentioned  to  carry  that  salutary  provision 
of  the  constitution  into  effect,  and  make  the 
property  of  railroads  bear  their  Just  propor- 
tion of  taxes  levied  by  the  counties  as  well 
as  by  the  state.  The  acts  of  the  legislature 
were,  perhaps,  not  as  clear,  and  the  power  to 
tax  was  not  conferred  In  language  as  ex- 
plicit, as  Is  to  be  desired,  but  we  cannot  say, 
in  the  face  of  the  uniform  interpretation 
placed  upon  the  several  acts  by  the  boards 
of  supervisors  charged  with  their  execution, 
which  have  continuously  since  the  passage 
of  the  act  of  1881-S2  levied  taxes  upon  all 
the  property  of  railroads,  that  there  was  no 
ground  for  such  construction.  The  conten- 
tion becomes  still  more  difficult  to  maintain 
in  the  light  of  the  numerous  cases  we  have 
cited  In  which  that  construction  has  received 
the  sanction  of  this  court,  and  the  difficulty 
becomes  almost  Insurmountable  when  we 
find  that  during  all  that  period  such  taxes 
have  been  paid  by  the  railroads. 

"The  practical  construction  given  to  a  stat- 
ute by  public  officials,  and  acted  upon  by  the 
people,  is  not  only  to  be  considered,  but  In 
cases  of  doubt  will  be  regarded  as  decisive. 
It  is  allowed  the  same  effect  as  a  course  of  ju- 
dicial decision.  iThe  legislature  is  presumed  to 
be  cognizant  of  such  construction,  and,  when 
long  continued,  In  the  absence  of  legislation 
evincing  a  dissent,  the  courts  will  adopt  that 
construction." 

"It  to  a  rule  of  construction  that.  If  a  stat- 
ute is  of  doubtful  import,  a  court  will  consider 
the  construction  put  upon  the  act  when  it  first 
came  into  operation,  and  that  construction, 
after  lapse  of  time,  without  change  either  by 
the  legislature  or  judicial  decision,  will  be  re- 
garded as  the  correct  construction."  Smith  v. 
Bryan,  40  S.  R  652. 

We  are  not  unmindful  of  the  salutary  prin- 
ciples announced  in  Supervisors  v.  Tallant. 
06  Va.  723,  32  S.  E.  479,  that  statutes  which 
levy  duUes  or  taxes  upon  citizens  are  to  be 
construed  most  strongly  against  the  govern- 
Bient  and  in  favor  of  the  citizen,  and  their 
provisions  will  not  be  extended,  by  implica- 
tion, beyond  the  clear  Import  of  the  language 
osed;  that  property  can  only  be  taxed  in 
tiie  mode  prescribed  by  law,  and  It  Is  the  du- 
ty of  the  legidature  to  pass  the  necessacF 
laws  to  carry  into  effect  the  oonstitutioaal 


but,  after  a  careful  consideration  of  tlie  facts 
of  this  case,  the  statutes  bearing  apon  it, 
the  uniform  and  long-continued  constructioD 
given  to  those  statutes  by  the  officials  char- 
ged with  their  execution,  the  recognition  of 
the  correctness  of  that  construction,  which 
Is,  to  say  the  least,  strongly  Implied  in  nu- 
merous decisions  of  this  court,  and  tliat  the 
exercise  of  the  power  by  which  the  burdeTi 
of  tuxation  under  existing  laws  bas  lieen 
Imposed  upon  railroads  bas  been  acquiesced 
In  and  submitted  to  by  them,  leaves  us  no 
room  to  doubt,  viewed  In  the  light  of  estalv 
lished  rules  of  construction,  that  there  ls.no 
error  In  the  decree  of  the  circuit  court  which 
upheld  the  power  of  taxation  in  the  case 
under  consideration. 

We  have  said  that  this  exercise  of  power 
has  been  acquiesced  in  and  submitted  to  by 
the  railroads.  If  it  has  ever  been  called  in 
question,  then  It  can  only  have  been  in  th? 
cases  which  we  have  cited;  and  those  cases, 
having  uniformly  upheld  the  power  of  taxa- 
tion, become  authorities  wliicb  are  decisive 
of  the  case.  If,  however,  as  appellant  con- 
tends, the  question  was  not  considered  in 
those  cases,  then  the  conclusion  follows  that 
the  construction  placed  upon  the  act  by  the 
officials  charged  with  Its  execution  lias  boou 
acquiesced  In,  or  at  least  has  not  lieen  con- 
troverted. 

Norfolk  county,  it  appears,  is  the  domicile 
of  the  appellant,  and  it  is  well  settled  that 
the  rolling  stock  is  properly  taxable  at  tiiat 
place.  It  might  be  more  equitable,  perhaps. 
looking  to  the  Interests  of  the  various  coun- 
ties through  which  the  road  passes,  if  the 
revenue  derived  from  this  source  were  dis- 
tributed, but  in  the  absence  of  legislative  en- 
actment upon  the  subject  it  was  properly 
taxed  by  the  county  of  Norfolk. 

The  decree  of  the  circuit  court  of  Norfolk 
coymty  is  affirmed. 


STATE  v.  FOT. 

(Supreme  Court  of  North  Carolina.     Dee.  16, 

1902.) 

IiARCENY— FELONIOUS  INTBNT. 
1.  A  felonious  intent  is  not  shown  by  evi- 
dence that  B.,  an  employ^  in  a  candy  factory. 
seein;;  a  box  of  candy  under  a  table  in  a  room, 
several  da.vs  later  sent  defendant,  also  emplur- 
ed  in  the  factory,  into  the  room  for  some  su{»ir, 
and  defendant  brought  back  both  the  sugar 
and  candy,  and,  on  Wng  dsked  what  he  had. 
said  nothing. 

Appeal  from  superior  court  of  Forsyth  coun- 
ty;   Shaw,   Judge. 

Will  Foy  was  convicted  of  larceny,  and  ajv 
peals.    Reversed. 

3.  8.  Lanier  for  appellant  The  Attorney 
General,  for  the  State. 

COOK,  J.  Whether  there  was  aay  evi- 
Staee  tending  to  show  that  defendant  was 


cluced  was  that  teBtified  to  by  the  witness 
Barbee,  as  follows:  "1  am  employed  as  clerk 
by  ilrs.  W.  J.  and  Clarence  Cromer,  candy 
makers  and  confectioners  In  the  city  of  Wins- 
ton. Defendant,  Will  Foy,  had  been  working 
thei-e  for  some  time.  On  Monday,  about  the 
lUth  of  June,  1902,  I  saw  a  box  of  candy 
in  the  back  room,  under  a  table.  I  could  not 
tell  who  put  it  there.  I  watched  it  every 
day  to  see  if  I  could  catch  the  defendant, 
"Will  Foy,  taking  It  away.  On  Friday  of  the 
same  week  I  sent  Will  Foy  In  the  room  where 
the  box  of  candy  was,  to  get  some  sugar, 
and  thought  that  was  a  good  way  to  catch 
him,  if  he  put  it  there.  Will  Foy,  the  de- 
fendant, went  after  the  sugar;  and  while  be 
was  gone  I  waited  and  watched  for  him,  to 
see  if  he  got  the  candy.  He  came  back  with 
the  sugar,  and  also  the  box  of  candy.  I  said, 
'Will,  what  have  you  got  there?  He  did  not 
say  anything.  I  phoned  for  a  policeman,  and 
Policeman  Miller  came  and  sought  the  defend- 
ant, and  took  the  box  of  candy  away  from 
bim."  Cross-examined:  "I  waited  from  Mon- 
day until  Fi'lday,  trying  to  catch  the  defend- 
ant During  the  whole  time  the  box  of  candy 
remained  in  the  other  room,  under  the  table. 
I  could  have  prevented  it  from  being  stolen, 
but  wanted  to  catch  the  one  who  put  it  un- 
der the  table,  so  I  conld  have  bim  punished. 
I  sent  defendant  in  the  room  where  the  candy 
was,  for  some  sugar,  for  the  purpose  of  catch- 
ing him  If  he  should  take  it  I  had  been 
missing  some  candy,  and  I  wanted  to  catch 
the  thief,  whoever  he  was." 

To  constitute  the  crime  of  larceny,  thore 
must  be  evidence  of  a  felonious  intent  in .  the 
taking.  Something  more  than  the  mere  act 
of  taking  Is  necessary  to  be  shown  before  the 
Jury  can  proceed  to  Inquire  into  the  hitent 
There  must  be  evidence  to  show  that  the  tak- 
ing was  done  under  cta-cumstances  inconsistent 
with  an  honest  purpose,  such  as  when  done 
rfandestlnely,  or,  when  charged  with,  denies, 
the  fact  (4  Bl.  Comm.  232);  or  secretly  (State 
V.  So  wis,  61  N.  C.  152;  State  v.  Ledford,  67 
N.  C.  61;  2  Archb.  Cr.  Prac.  &  PI.  [Gth  Ed.] 
p.  3C6,  note  4),  or  forcibly  (State  v.  Powell, 
103  N.  C.  424,  9  S.  E.  627,  4  L.  E.  A.  291, 
14  Am.  St  Rep.  821;  State  V.  Grigg,  104  N. 
C.  882,  10  S.  B.  684;  State  V.  Coy,  119  N.  C. 
901,  26  S.  B.  120);  or  by  artifice  (State  v. 
Deal.  64  N.  C.  270);  and  that  there  was  an 
original  felonious  Intent,  general  or  special, 
at  the  time  of  the  taking  (State  v.  Arkle, 
116  N.  C,  at  page  1031,  21  S.  B.,  at  page 
408).  The  evidence  of  the  state's  witness  fails 
to  show  any  act  done  by  defendant  Inconsist- 
ent with  an  honest  purpose,  or  Inconsistent 
with  the  duties  of  his  employment  The  box 
of  candy  was  lying  under  the  table,  where 
by  Inference  it  appears  it  did  not  belong,  and 
there  Is  no  evidence  to  show  that  defendant 
had  put  tt  tliere  or  that  he  knew  It  was  there. 
He  was  working  for  the  firm,  and  was  sent 


witness,  clerk  of  the  lirm,  who  had  sent  him. 
Being  asked  (having  the  sugar  and  the  box 
of  cand>'),  "What  have  you  got  therS?"  did 
not  say  anything,  and  was  forthwith  arrested. 
There  is  no  more  evidence  to  show  that  he 
took  the  candy  feloniously  than  the  sugar. 
He  was  ordered  to  bring  the  sugar,  and  also 
brought  the  candy,  which  was  out  of  its  usual 
place,  but  the  taking  of  both  was  under  the 
same  conditions  and  circumstances.  There 
was  no  artifice,  trick,  secrecy,  concealment, 
force,  or  appropriation  of  either.  The  fact 
of  his  bringing  the  candy  together  with  the 
sugar  was  no  evidence  that  he  had  placed  the 
candy  where  it  was  found.  The  evidence 
was  Insufilcient,  and  his  honor  erred  ta  sot 
sustaining  defendant's  demurrer. 
Error. 


STEWART  T.  KEEJNEB  et  al. 

(Supreme  Court  of  North  Carolina.     Deo.  16, 

1902.) 

ULNDLORD   AND    TENANT  —  SUBTENANT  —  BS- 

TOPPEL  TO  DENY  TITLE— EVIDENCE— SOP- 

FICIBNCY-GRANTS— PRIORITY. 

1.  Where  there  are  two  grants  by  the  state, 
covering  the  same  land,  the  second  conveys  no 
title. 

2.  One  who  enters  on  land  in  accordance 
with  an  understnDding  with  a  tenant  who  va- 
cates when  he  euters  is  himself  estopped,  as  a 
tenant,  from  denying  the  title  of  the  original 
tenant  s  landlord. 

3.  Kvidence  examined,  and  held  sufQcieut  to 
support  a  verdict  that  one  entering  into  pos- 
session of  land  did  not  do  so  in  accordance 
with  any  agreement  with  the  vacating  tenant 
aud  therefore  did  not  himself  become  a  ten- 
ant, so  as  to  be  estopped  to  deny  the  title  of 
the  original  tenant's  landlord. 

Appeal  from  superior  court,  Macoa  county; 
Moore,  Judge. 

Action  by  Henry  Stewart  against  BenJ. 
Keener  and  others.  From  a  Judgment  In  fa- 
vor of  defendants,  plaintiff  appeals.  Affirm- 
ed. 

J.  F.  Ray,  for  appellant  H.  T.  Robertson, 
for  appellees. 

FURCHES,  G.  J.  This  Is  an  action  of 
ejectment,  in  which  the  plaintiff  undertakes 
to  derive  his  title  from  a  grant  of  the  state 
to  K.  Ellas  and  othei-s,  dated  February  19, 
1883,  and  mesne  conveyances  from  said  gran- 
tees to  himself,  and  also  upon  the  ground  that 
the  defendants  are  his  tenants,  and  are  there- 
by estopped  to  deny  Ills  title.  The  defend- 
ants denied  the  tenancy  and  the  plaintiff's 
title  and  right  to  recover.  And  for  the  pur- 
pose of  showhig  that  the  plaintiff  had  no 
title,  the  defendants  introduced  a  grant  to 
Jackson  Johnson,  dated  in  1856,  which  was 
shown  to  cover  the  land  In  controversy.  Tuis 
being  so,  the  plaintiff  derives  no  title  under 
the  grant  to  Ellas  and  others,  and  mesne 
conveyances  therefor,  for  the  reason  that,  the 


N.  C.  97,  39  S.  B.  748.  It  Is  a  rule  of  law 
that,  U  one  enters  npon  and  takes  possession 
of  land 'as  the  tenant  of  anotber,  he  is  estop- 
ped to  deny  the  title  of  bis  lessor  while  be 
remains  in  possession.  And  any  one  enter- 
ing and  tailing  possession  under  the  tenant  so 
let  into  possession  becomes  the  tenant  of  the 
original  lessor,  and  is  also  estopped  to  deny 
his  title.  Con  well  v.  Mann,  100  N.  C.  234, 
6  S.  E.  782;  Bonds  v.  Smith,  106  N.  C.  553, 
11  S.  E.  322,  and  cases  cited. 

It  seems  to  be  conceded  that  Andy  Webb 
entered  as  a  tenant  of  the  plaintifC's  as- 
signors, and  when  he  left  the  premises  the 
defendant  Ben  Keener  entered  and  toolc  pos- 
session, and  it  is  contended  by  the  plaintiff 
that  he  did  so  by  reason  of  an  understanding 
and  agreement  with  Andy  Webb  that  he 
should  do  so,  and,  this  being  so,  Keener  be- 
came the  tenant  of  the  plaintiff,  and  is  es- 
topped to  deny  the  plaintiff's  title.  The  con- 
tention of  the  plaintiff  states  the  law  cor- 
rectly, and  presents  the  question  of  fact  for 
the  Jury.  The  plaintiff,  for  the  purpose  of 
establishing  this  fact,  introduced  the  defend- 
ant Keener  as  a  witness,  who  testified  that 
he  was  the  tenant  of  Frame;  that  he  leased 
from  Frame;  that  the  lease  was  in  writing, 
and  he  entered  under  the  written  lease;  that 
Webb  moved  out  the  same  day  he  moved  In, 
"but  he  never  said  anything  to  Webb  about 
his  moving  there;  be  made  no  arrangement 
with  Webb  about  moving  there."  This  evi- 
dence was  offered  by  the  plaintiff,  and  seems 
to  be  all  the  evidence  in  the  case  as  to  how 
Keener  got  possession,  and  seems  strongly  to 
disprove  the  plaintiff's  contention  that  Keener 
took  possession  under  an  agreement  with 
Webb,  or  under  a  collusive  arrangement  be- 
tween him  and  Webb.  But  this  question  was 
left  with  the  Jury  fairly  and  fully  In  the 
charge  of  the  Judge,  and  they  found  that  Is- 
sue for  the  defendants.  This  covers  all  the 
exceptions  discussed  in  the  defendant's  brief, 
and  seems  to  be  the  only  exception  necessary 
to  discuss.    We  see  no  error. 

Affirmed. 


STATE  V.  PUGH. 

(Supreme  Court  of  North  Carolina.     Dec.  10, 
1902.) 

IJLRCBNT— EVIDBNCB. 

1.  A  conviction  of  larceny  cannot  be  sustained 
on  testimony  merely  that  a  person  accused  de- 
fendant of  stealing  his  clothes,  which  charge 
defendant  then  and  at  the  trial  denied. 

Appeal  from  superior  court,  New  Hanover 
county;   Tlmberlake,  Judge. 

Eugene  Pugh  was  convicted  of  larceny,  and 
appeals.    Reversed. 

B.  G.  Empie,  for  appellant.  The  Attorney 
General,  for  the  State. 


only  evidence  was  that  a  sailor  accused  the 
defendant  of  having  stolen  his  suit  of  dothts 
out  of  a  bag  which  the  defendant  was  carry- 
ing for  him,  and  the  defendant  denied  the 
charge  when  made.  The  Judge  shoald  have 
charged  the  Jury,  as  requested,  that  there 
was  no  evidence.  The  sailor  was  not  at  the 
trial,  nor  was  there  any  witness  who  testified 
to  any  circumstance  bearing  upon  the  alleged 
commission  of  the  offense.  The  remark  of 
the  sailor  was  hearsay,  and  was  only  compe- 
tent as  a  quasi  admission  if  the  defendant 
had  failed  to  deny  the  charge.  This  the  de- 
fendant did  promptly  when  so  charged,  and 
also  went  npon  the  stand  and  denied  it  at 
the  trial.  There  was  not  the  scintilla  of  any 
evidence  against  him. 
Error. 


BIRD  ▼.  BRADBURN, 

(Supreme  Court  of  North  Carolina.     Dec.   16, 

1902.) 

8BTTINO  ASIDE  VERDICT— DISCRETION  OF 
COURT— FINDINGS  OF  FACT— APPBAI^. 

1.  Granting  a  motion  to  set  aside  a  verdict, 
and  ordering  a  new  trial  at  the  same  term  the 
verdict  was  rendered,  is  a  matter  of  discretion, 
from  wliich  an  appeal  does  not  lie;  and  it  is 
not  necessary  for  the  judge  to  find  tJie  facts 
on  which  he  bases  his  ruling. 

Appeal  from  superior  court  Jackson  coun- 
^;   Moore,  Judge. 

Action  by  J.  W.  Bird  against  J.  F.  Brad- 
burn.  From  an  order  setting  aside  a  verdict 
for  defendant  and  granting  a  new  trial,  de- 
fendant appeals.    Dismissed. 

Coleman  C.  Cowan,  for  appellant  Walter 
E.  Itlpore,  for  appellee. 

CLARK,  J.  On  the  comtaig  in  of  the  ver- 
dict in  favor  of  defendant  the  plaintiff's 
counsel  moved  to  set  aside  the  verdict  and 
for  a  new  trial.  After  argument  of  counsel, 
the  court  at  the  same  term  granted  the  mo- 
tion, set  aside  the  verdict  and  ordered  a  new 
trial,  and  the  cause  was  continued.  The  de- 
fendant requested  tile  court  to  find  the  facts, 
and  state  Its  reasons  upon  the  record  for 
setting  aside  the  verdict.  The  court  declined 
to  do  so,  beyond  stating  that  the  verdict  was 
"set  aside  In  the  exercise  of  the  discretion 
which  Is  vested  In  the  court  in  order  that 
the  case  may  be  properly  tried  hereafter,  and 
Justice  done  to  all  the  parties." 

The  power  of  the  court  to  set  aside  a  ver- 
dict as  a  matter  of  discretion  lias  always 
been  Inherent,  and  Is  necessary  to  the  proper 
administration  of  Justice.  The  Judge  Is  not 
a  mere  moderator,  but  Is  an  Integral  part 
of  the  trial;  and,  when  he  perceives  that 
Justice  has  not  been  done.  It  is  his  duty  to 
set  aside  the  verdict    His  discretion  to  do 
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tbe  verdict  having  been  against  the  weight 
of  tbe  evidence,  In  which,  ot  course,  be  will 
lie  reluctant  to  set  his  opinion  against  that 
of  the  12;  but  be  may  perceive  that  there 
lias  been  prejudice  in  the  community,  which 
lias  affected  the  Jurors,  possibly  unknown  to 
themselves,  but  perceptible  to  the  Judge,  who 
Is  usually  a  stranger,  or  a  very  able  lawyer 
lias  procured  an  advantage  over  an  inferior 
one,— an  advantage  legitimate  enough  in  him, 
but  which  has  brought  about  a  result  which 
the  Judge  sees  is  contrary  to  Justice.  In 
such  and  many  other  Instances  which  would 
not  furnish  a  legal  ground  to  set  aside  tbe 
verdict,  the  discretion  reposed  in  the  trial 
Judge  shonld  be  brought  to  bear  to  secure 
tbe  administration  of  exact  Justice.  This  be- 
ing an  exercise  of  discretion,  it  could  sub- 
serve no  possible  purpose  to  find  the  facts. 
Allison  V.  VVhlttler,  101  N.  C,  bottom  of 
page  4&1,  8  S.  E.  338.  Indeed,  in  view  of 
tbe  effect  In  a  new  trial,  it  would  be  some- 
tiroes  important  that  the  facts  should  not  be 
spread  upon  the  record.  It  .is  only  when  a 
new  trial  is  granted  as  a  matter  of  law  that 
such  action  is  reviewable,  and  then  the  facts 
should  be  found.  When  the  verdict  is  set 
aside  as  a  matter  of  discretion,  it  is  not 
necessary  to  find  the  facts  (Allison  v.  Whit- 
tier,  supra),  and  no  appeal  lies  (Braid  v. 
Lukins,  95  X.  C.  123;  Jones  v.  Parker,  97 
N.  C.  33,  2  S.  E.  370);  and,  if  no  reason  is 
given,  it  is  presumed  that  tbe  new  trial  was 
granted  as  a  matter  of  discretion,  and  the 
appeal  will  be  dismissed  (Braid  v.  Lukins, 
supra;  State  v.  Braddy,  104  N.  C.  737,  10 
S.  K.  261).  The  appellant  relies  upon  Moore 
V.  Bdmlston,  70  N.  C.  471;  Johnson  v.  Bell, 
74  N.  C.  355;'  Carson  v.  Delllnger,  90  N.  C. 
226,— that  tbe  Judge,  if  requested,  should  put 
on  record  bis  reasons  for  setting  aside  the 
verdict,  that  his  action  may  be  reviewed. 
Code,  I  548.  Those  cases  state  that,  if  his 
action  was  not  in  the  exercise  of  his  dlscre 
tion,  it  Is  reviewable,  and  therefore  his  reii 
sons  should  be  given,  if  asked.  That  has 
been  done  here,  for  the  Judge  has  stated, 
when  requested  to  give  his  reasons,  that  the 
verdict  was  set  aside  "in  the  exercise  of  the 
discretion  which  is  vested  in  the  court" 
This  matter  has  already  been  discussed  and 
decided  at  this  term.  Wood  v.  Railroad  Co.. 
42  S.  E.  462. 

Appeal  dismissed. 


8HELT0N  et  al.  v.  WILSON  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  16, 

1002.) 

BJBCTMBNT— ACTION    BY   A  TENANT   IN   COM- 
MON—LIMITATIONa-PLEADlNO—PROOP. 

1.  A  tenant  in  common  may  maintain  eject- 
ment against  a  third  person. 

2.  In  ejectment  defendant  can  prove  possea- 
gion  in  himself  nnder  a  colorable  title  for  seven 
years  under  the  general  denial,  without  spe- 
cially pleading  the  statute. 


Action  by  W.  M.  Shelton  and  another 
against  W.  Wilson  and  others.  There  was  a 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Sustained. 

George  A.  Shuford,  for  appellants. 

CLARK,  J.  In  1853  Benjamin  Wilson  died 
seised  of  a  tract  of  700  acres  of  land.  By 
his  will  he  devised  the  same  to  his  wife,  Jane 
Wilson,  "to  be  possessed  and  enjoyed,  to  en- 
able her  to  raise,  support,  and  school"  their 
children,  and  when  the  youngest  child  sbould 
became  of  age,  or  at  the  death  of  the  widow, 
"what  property  remains  to  be  equally  divid- 
ed between  them,  taking  into  consideration 
what  they  have  received."  There  were  11 
children.  In  February,  1860,  Matthew  M. 
Wilson,  one  of  said  children,  conveyed  to  his 
sister  Laura  Shelton  "all  his  interest"  in  said 
700  acres,  without  warranty.  The  plaintiffs 
are  her  children.  In  1883  Jane  Wilson,  who 
till  then  had  conthiued  to  live  on  said  farm, 
using  It  as  her  own,  caused  the  same  to  be 
divided  among  the  10  children  then  living,  and 
executed  deeds  for  their  respective  tracts,  de- 
scribed by  metes  and  bounds,  and  put  tbem 
each  in  possession,  reserving  to  herself  a  life 
estate  in  one  certain  tract.  Matthew  M.  Wil- 
son on  September  18,  1884,  divided  bis  tract 
into  two,  and  conveyed  one  to  his  son  Colum- 
bus, and  tbe  other  to  his  daughter  Sarah  E. 
Bolen;  and  it  was  hi  evidence  that  they  have 
been  in  possession  ever  since,  unless  tbe  order 
appointing  a  receiver  herein  in  1896  (who  has 
received  no  rents)  is  an  interruption.  On  Jan- 
uary 6,  1889,  an  action  for  tbe  recovery  of 
said  land  was  brought  by  these  plaintiffs 
against  Matthew  M.  Wilson  and  William 
Bolen.  The  case  on  appeal  adds  Sarah  E. 
Bolen,  but  the  record  of  said  cause,  sent  up 
as  part  of  the  record  herein,  shows  that  Sa- 
rah B.  Bolen  was  not  a  party,  and  the  record 
conti'ols.  At  September  term,  1801,  the  plain- 
tiffs took  a  nonsuit.  On  August  30,  1892, 
the  plaintiffs  brought  this  action  against  Mat- 
thew M.  Wilson,  and  service  was  made  by 
publication  against  him,  he  being  a  nonresi- 
dent. On  his  death  hi  1807,  his  Ave  children 
and  William  Bolen,  the  husband  of  his  daugh- 
ter Sarah,  were  made  parties  defendant. 

The  objection  as  to  the  deeds  to  plahitlffs 
from  their  co-tenants  need  not  be  considered, 
for  one  tenant  in  common  can  maintain  an  ac- 
tion of  ejectment  against  third  parties.  Yan- 
cey V.  Greenlee,  90  N.  0.  317;  Gilchrist  v. 
Mlddleton,  107  N.  C,  at  page  684,  12  N.  B. 
85;  Wlnbome  v.  Lumber  Co.,  130  N.  C.  32. 
40  S.  E.  825. 

The  fifteenth  exception  is  to  the  following 
paragraph  in  tbe  charge: 

"In  no  view  of  the  evidence  is  the  piaintifTs 
claim  barred  by  the  statute  of  limitations." 

The  deed  from  Jane  Wilson  to  Matthew 
M.  Wilson  in  1883  was  color  of  title,  as  were 
also  the  deeds  from  Matthew  M.  Wilson  to 
Columbus  Wilson  and  Sarah  B.  Bolen  In  Sep- 
tember, 1884.    There  was  evidence  that  they 
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bare  been  in  posseeelon  ever  since,— certainly 
until  the  receivership  in  this  case  In  ISdG, 
since  which  time  the  evidence  of  possession 
is  conflicting.  Columbns  Wilson  and  Sarah 
K.  Bolen  were  parties  to  no  action  till  joined 
herein  in  1807,  and  their  title  had  then  ripen- 
ed. Kven  if  Sarah  E.  Bolen  had  been,  as 
stated  in  the  case  on  appeal,  which  Is  con- 
tradicted, however,  by  the  record,  a  party  to 
the  action  begun  in  1880,  she  was  not  made 
a  party  to  the  new  action  begun  August  30, 
1802,  within  12  months  after  the  nonsuit  talc- 
eu  in  September,  1891;  and  the  statute  ran, 
as  to  her,  from  September  18,  1884,  till  made 
a  party  In  1807.  The  conveyance  from  Mat- 
thew M.  Wilson  to  Laura  Shelton  in  1860, 
under  which  the  plaintiffs  claim,  contained 
no  warranty,  and  Is  not  an  estoppel  upon 
Columbus  Wilson  and  Sarah  E.  Bolen,  who 
claim  under  the  deeds  to  them  from  Matthew 
M.  Wilson  In  1884,  and  seven  yeers'  posses- 
sion thereunder.  It  was  not  requta-ed  that 
the  defendants  should  plead  the  seven-year 
statute.  Code,  I  141.  This  defense  can  lie 
shown  under  the  general  denial  of  the  plain- 
tlfTs  title.  Cheatham  v.  Young,  113  N.  C. 
161,  18  S.  E.  92,  37  Am.  St.  Rep.  617;  Man- 
ufacturing Co.  V.  Brooks,  106  N.  C.  107,  11 
S.  E.  456. 

In  view  of  tills  error.  It  Is  unnecessary 
to  consider  the  other  exceptions,  and  the  in- 
teresting questions  which  they  present  Eir- 
ror. 


McDOWBLI,   COUNTY   COM'RS   T.   NICH- 
OLS et  al. 
(Supreme  Court  of  North  Carolina.     Dec.  16, 
1902.) 
SURBTIKS— INDBMNITT  FOR  ONB. 
1.  One  about  to  become  a  surety  with  others 
can    stipulate   with   the   principal,    witlinut    the 
knowledge  of  the  other  sureties,  for  a  separate 
indemnity  for  his  own  benefit,  in  which,  iu  the 
absence  of  fraad,  or  unless  it  was  intended  for 
the  benefit  of  all.  the  others  cannot  participate 
till  he  is  reimbursed. 

Appeal  from  superior  court,  McDowell 
county;  Councill,  Judge. 

Action  by  the  commissioners  of  McDowell 
county  against  R.  L.  Nichols  and  others. 
Judgment  for  plaintiffs.  Defendant  W.  A. 
Conley  appeals.    Reversed. 

J.  T.  Perkin,  for  appellant  S.  J.  Ervin, 
for  sureties  on  txmd. 

MONTGOMERY,  J.  The  defendant  R.  U 
Nichols,  as  sheriff  of  McDowell  county,  exe- 
cuted two  bonds  to  the  state  of  North  Caro- 
lina conditioned  for  the  collection  and  settle- 
ment of  all  the  public  taxes.  One  of  the 
bonds  was  dated  the  31st  of  August,  1899, 
and  the  other  one  was  dated  the  Slst  of  Au- 
gust 1000.  Both  Ixinds  covered  one  and  the 
same  term  of  office,  and  certain  of  the  other 
defendants  executed  the  first  bond  as  sure- 
ties, and  certain  of  the  other  defendants  exe- 


cuted the  second  bond.  Nichols,  tbe  sheriff, 
made  default  in  the  settlement  of  tbe  first 
year's  taxes,  and  was  in  default  at  the  time 
of  the  execution  of  the  second  bond,  tbe  re- 
newal bond.  The  commissioners  of  the  coun- 
ty brought  suit  for  the  amount  of  tbe  defi- 
ciency against  tbe  sureties  on  both  bonds. 
The  pleadings  having  been  filed,  the  c&ose 
was  referred  to  Edmund  Jones  to  take  and 
state  an  account  of  the  questions  of  law  and 
fact  arising  upon  the  pleadings.  The  sure- 
ties on  the  last  bond— that  of  1890— raised  no 
question  as  to  theur  liability  equally  with  the 
sureties  on  the  first  bond  in  their  answer. 
The  referee  decided  that  they,  as  a  matter  of 
law,  were  so  iMund,  and  no  exception  was 
entered.  Poole  v.  Cox,  31  N.  C.  69,  49  Am. 
Dec.  410;  Oates  v.  Bryan,  14  N.  C.  451: 
CofReld  V.  McXelii,  74  N.  C.  535.  It  appeared 
before  tbe  referee  tliat  on  tbe  Slst  day  of  Au- 
gust 1889,  Nichols,  the  sheriff,  executed  a 
deed  of  trust  to  D.  E.  Hudglns,  as  trustee, 
to  indemnify  W.  A.  Conley,  one  of  the  sure- 
ties on  tbe  l>ond  of  1888,  against  loss  on  ac- 
count of  his  liability  as  l)ondsman,  and  that 
Conley  refused  Ifl  sign  the  liond  until  the  in- 
demnity had  l)een  given;  that  be  signed  it  on 
the  6th  of  September,  1899,  when  the  com- 
missioners received  and  approved  It;  and 
that  the  bond  had  been  signed  by  the  other 
sureties  on  the  last-mentioned  date.  There 
was  no  evidence  that  the  sureties  had  any 
knowledge  of  the  indemnity  given  to  Conley 
at  the  time  it  was  given,  or  before  they  had 
executed  the  l>ond.  Tbe  amount  realized 
from  the  sale  of  the  property  by  Hudgins, 
trustee,  was  $2,614.59,  which  has  l)een  paid 
to  the  plahitiff.  In  adjusting  the  liabilities 
of  tbe  co-sureties  amongst  themselves,  the 
referee  held  as  a  matter  of  law  that  each  of 
them  on  both  tbe  bonds  was  entitled  to  share 
in  the  benefit  of  the  payments  made  by  tbe 
trustee,  upon  his  payment  of  his  proportion- 
ate part  of  the  recovery  against  tbe  principal 
and  sureties.  The  defendant  Conley  except- 
ed to  that  finding  of  the  referee,  and,  upon 
the  confirmation  of  the  report  by  the  court 
he  entered  the  same  exception. 

The  doctrine  of  contribution  among  co-sure- 
ties does  not  arise  by  contract  between  them, 
but  it  grows  out  of  an  equitable  principle,— 
the  principle  that  equality  is  equity  among 
persons  wlio  stand  in  the  same  situation. 
Does  the  defendant  Conley  stand  in  the  same 
situation  as  do  the  other  co-sureties?  If  he 
does  not,  then  tbe  principle  atx>ve  stated  does 
not  apply,  "for  equality  among  persons 
whose  situations  are  not  equal  is  not  equi- 
ty." Do  Conley  and  the  other  sureties  then 
occupy  the  same  and  equal  situation?  The 
answer  to  the  question  depends  upon  wheth- 
er or  not  one  who  Is  about  to  ijecome  a  sure- 
ty with  others  can  stipulate  with  the  prin- 
cipal, without  the  Imowiedge  of  the  othe' 
sureties,  for  a  separate  indemnity  for  his 
own  benefit  primarily.  We  believe  it  can 
be  done,  and  that  it  cannot  be  reached  and 
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executed  for  the  benefit  of  one  alone,  yet  it 
was  intended  for  the  benefit  of  alL  The  true 
principle  underlying  this  question  is  stated 
Tv-ltli  great  clearness  in  tlie  case  of  Hall  t. 
Kobinsoo.  30  N.  C.  66,  where  the  court  said: 
"The  relief  l>etween  co-sureties  In  equity  pro- 
ceeds upon  the  maxim  that  equality  is  equity, 
and  that  maxim  is  but  a  principle  of  the 
simplest  natural  Justice.  It  is  a  plain  corol- 
lary from  it  that  when  two  or  more  embark 
In  the  common  risk  of  being  sureties  for  an- 
other, and  one  of  them  subsequently  obtains 
from  the  principal  an  indemnity  or  counter 
security  to  any  extent,  it  inures  to  the  bene- 
fit of  all.  The  risk  and  the  relief  ought  to  be 
eo-extensire."  And  in  each  and  all  of  the 
eases  in  our  Beporta  (and  they  are  numerous) 
'Where  the  principle  Is  upheld  and  the  in- 
demnity applied  to  the  common  benefit  of  all 
the  sureties  the  indemnity  was  procured  sub- 
sequently to  the  execution  of  the  obligation. 
In  the  case  before  us  the  risk  was  never  a 
common  one  between  Conley  and  the  other 
sureties.  Before  he  had  any  relation  or  con- 
nection with  the  other  sureties,  and  before  he 
would  assume  any  responsibility,  be  stipulat- 
ed with  the  principal  for  a  separate  indem- 
nity. When  Conley  signed  the  bond,  he  had 
already  stipulated  for  separate  Indemnity; 
and  the  other  sureties  have  no  right  to  com- 
plain of  an  act  of  precaution  which  they 
might  have  availed  themselves  of,  and  to 
reach  the  benefit  of  that  indemnity,  provided 
it  was  executed  in  good  faith,  or  unless  they 
showed  that  it  was  intended  for  the  benefit 
of  all,  which  they  could  have  shown,  if  It  had 
been  true,  in  an  equitable  proceeding,  as  this 
was.  The  equitable  doctrine  ought  not  to  be 
extended  so  far  as  to  reach  the  matter  of  in- 
demnity stipulated  for  before  the  relation  of 
co-surety  exists.  Until  that  relation  is 
brought  about,  tlie  sureties  have  each  the 
right  to  look  out  for  his  own  separate  indem- 
nity; afterwards  the  procuring  of  indemnity 
Is  and  ought  to  be  for  the  common  benefit, 
on  the  principle  mentioned  In  this  opinion. 
And  this  has  been  decided  by  this  court  In 
the  case  of  Long  ▼.  Barnett.  38  N.  C.  631. 
Baffin,  G.  J.,  for  the  court,  there  said:  "As 
one,  when  he  is  about  to  become  a  surety 
with  others,  may  stipulate  for  a  separate  in- 
demnity from  the  principal  to  him,  and  the 
co-sureties  would  be  only  entitled  to  a  sur- 
plus after  his  reimbursement  (Moore  v. 
Moore,  11  N.  C.  3.")8,  15  Am.  Dec.  523),  so 
there  can  be  no  doubt  that,  after  two  persons 
have  become  sureties  for  a  common  principal, 
they  may,  by  agreement  between  themselves, 
renounce  their  right  to  take  benefit  from  any 
securities  they  may  respectively  obtain,  and 
each  look  out  for  himself  exclusively  for  an 
indemnity  from  the  principal  or  fm:  contribu- 
tion from  another  co-surety." 
Error. 


1902.) 

LOaaiNO  CONTRACT— RAILROAD  FOR  RBUOV- 
INa  TIMBER— FIRES-NEaLIQENCB. 

1.  Under  a  contract  between  two  private  par- 
tics  by  wliich  plaintiff  sold  to  defeudunt  all  the 
timber  of  a  certain  size  on  his  land,  and 
granted  to  it  tha  right  to  maintain  necessary 
railroads  thereou  for  removing  the  timber,  and 
to  locate  the  road  and  use  trees  and  under- 
growth necessary  for  its  construction  and  main- 
tenance,—defendant  •  to  have  a  year  to  cut  and 
remove  the  timber,— plaintiff  has  the  duty  of 
protecting  his  property;  and  defendant,  though 
permitting  brush  aud  combustibles  to  accumu- 
late on  its  roadbed,  to  which  a  fire  is  communi- 
cated by  sparks  from  its  engine,  properly 
equipped  and  operated,  is  not  liable  for  injury 
therefrom  to  plaintiff,  as  a  regular  railroad 
company  would  be. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court,  Halifax  coun- 
ty; Brown,  Judge. 

Action  by  W.  P.  Simpson  against  the  E<n- 
ficld  Lumber  Company.  Judgment  for  plaln- 
tlfr,  and  defendant  appeals.    Reversed. 

Dey  &  Bell  and  T.  N.  HUl,  for  appellant 
K.  L.  Travis,  for  appellee. 

COOK,  J.  On  the  6th  day  of  August,  1900, 
plafaitiff  sold  and  conveyed  by  deed  to  defend- 
ant, in  consideration  of  $2,000  paid  him,  all 
the  timber  upon  his  tract  of  land  (583  acres) 
measuring  10  Inches  and  alrave  in  diameter 
at  the  stump,  and  granted  to  defendant  the 
right  "to  construct,  maintahi,  and  use  such 
roads,  tramways,  and  railroads  •  *  •  on 
and  upon  said  land  as  it  may  deem  necessary 
for  cutting  and  removing  said  timber, 
*  •  •  and  shall  have  the  right  and  privi- 
lege of  locating  said  road,  •  •  •  and  the 
use  of  such  trees,  undergrowth,  and  dirt  as 
may  be  necessary  to  construct  and  maintain 
the  same;  •  •  ♦  that  said  party  of  the 
second  part  shall  have  the  term  of  one  year 
from  date  of  deed  within  which  to  cut  and  re- 
move said  timber."  Pursuant  to  the  provi- 
sions of  said  deed,  defendant  company  enter- 
ed upon  said  land,  constructed  its  railroad, 
cut  and  removed  timber;  and  on  September 
14th,  when  the  train  was  taking  its  last  load 
of  timber  from  the  land,  a  fire  originated  on 
said  railroad,  "right  at  the  track,  right  on 
the  side,  most  by  the  tie,"  shortly  after  the 
engine  had  passed,  and  tbence  spread  to  and 
ignited  plaintiff's  woods  Qying  on  both  sides 
of  the  track),  burning  the  unsold  timber  and 
undergrowth,  and  this  action  is  brought  to 
recover  damages  for  such  burning.  Verdict 
and  judgment  in  favor  of  plalntlft,  and  de- 
fendant appealed. 

Plaintiff  admits  that  the  engine  was  in 
proper  order,— equipped  with  proper  spark  ar- 
rester,— and  that  there  was  no  negligence  in 
that  respect.  But  the  ground  of  negligence 
upon  which  he  relies  is  that  an  accumulation 
of  leaves,  brush,  and  combustible  material 
was  permitted  by  defendant  company  to  be 


bustlble  material,  defendant  company  piled  It 
up  alongside  of  tbe  track,  and  In  dangerous 
proximity  to  It,  and  tbat  sparks  fell  upon 
such  and  ignited  the  same,  wblcb  communi- 
cated tbe  fire  to  bis  land,  causing  the  damage 
complained  of.  There  Is  only  one  witness,— 
Candace  Williams,— who  testified  to  the  origin 
of  the  fire,  the  substance  of  which  Is  above 
quoted.  She  says  she  was  200  yards  off,  and 
saw  two  little  puffs  of  smoke  rise  up  after 
tbe  engine  passed.  She  further  testified  that 
she  was  on  that  track  a  great  deal  of  the 
time,  and  she  had  to  pass  backwards  and  for- 
wards, and  saw  the  condition  of  it  before  tbe 
fire,  and  how  It  was  laid  down.  "It  was  Just 
cut  down  place  ntougb  for  tbe  train  to  go 
over,  and  then  put  down  tbe  ties,  and  just 
ran  tbe  track  anyway.  There  was  nothing  in 
the  world  taken  away.  Just  put  tbe  trees 
and  bushes  out  of  the  way  so  tbe  train  could 
go  along.  Tbe  mbbisb  and  things  were  lying 
nil  along  up  and  down  tbe  sides.  They 
never  raked  out  anything  In  tbe  world.  Just 
laid  the  cross-ties  right  on  top  of  It."  It  ap- 
pears that  it  was  a  temporary  structure,  and 
was  in  use  less  than  two  months.  No  one 
saw  any  sparks  emitted  from  the  engine,  nor 
did  any  one  know  positively  that  any  were 
emitted,  or  that  tbe  fire  caught  in  tbe  rubbish, 
or  tbat  there  was  any  rubbish  where  It 
caught;  but  tbe  circumstances  furnished  suffi- 
cient evidence  to  warrant  such  a  finding  of 
fact 

The  material  question  involved  in  tbe  case 
on  appeal  is  raised  by  the  second,  fifth,  and 
twelfth  exceptions.  The  second  and  fifth  are 
taken  to  the  refusal  of  the  Judge  to  nonsuit 
the  plaintitr,  and  the  twelfth  to  the  following 
part  of  his  charge  to  the  Jury:  "If  tbe  de- 
fendant permitted  tbe  brush  and  combusti- 
ble material  to  accumulate  on  its  roadbed,  and 
a  fire  was  communicated  to  tbe  same  by  Its 
engine,  and  burnt  over  the  plaintifTs  land, 
then  it  would  be  negligence;  and  you  will  an- 
swer the  first  Issue,  'Did  the  defendant  neg- 
ligently and  vrrongfully  bum  the  plaintiff's 
timber  as  alleged  in  tbe  complaint?'  'Yes.'" 
So  the  question  raised  is  one  of  construction 
of  the  contract:  Upon  whom  did  the  duty- 
rest,  under  its  terms,  of  providing  against 
fire? 

Tbe  principle  of  eminent  domain  Is  not  in- 
volved In  this  contract,  nor  in  this  case  on 
appeal.  No  franchise  Is  claimed,  nor  was 
any  exercised.  For  his  own  private  pur- 
1)0868,  nn  Individual  has  as  much  right  to  con- 
struct, equip,  and  operate  a  railroad  for  do- 
ing bis  own  hauling  as  he  has  to  use  horse 
or  other  power  for  such  purposes.  Under 
their  contract,  defendant  acquired  no  right  of 
property  in  the  land,  or  right  of  control  or 
possession  thereof,  other  than  for  the  use 
therein  expressed.  Plaintiff  knew  when  be 
made  tbe  contract  that  fire  was  necessary 


from  sparks  necessarily  emitted  from  an  en- 
gine; and  having  retained  absolute  control 
and  possession  of  all  the  land  lying  adja- 
cent to  the  track,  as  well  as  to  tbat  upon 
which  tbe  track  laid,  except  so  far  as  it  was 
in  use  for  the  train  and  maintenance  there- 
of, it  was  his  duty  to  have  protected  his 
adjacent  land  from  the  sparks  and  spread  of 
fire.  Tbe  contention  of  plaintiff  is  based  up- 
on the  theory  that  the  rules  applicable  to  in- 
corporated railroad  companies  (quasi  public 
corporations,  common  carriers)  apply  to  de- 
fendant company,  but  they  do  not  Quasi 
public  corporations,  with  their  right  of  emi- 
nent domain,  have  an  easement  In  all  tbe 
land  condemned  for  right  of  way,  and  bare 
the  right  to  enter  thereon  when  needed  for 
their  use;  and,  even  when  not  needed  for  their 
use,  they  have  the  right  to  enter  in  order 
to  remove  whatever  may  be  thereon  'whidi 
would  endanger  the  safety  of  its  passengers, 
or  which  might,  if  undisturbed,  subject  it  to 
liability  for  injury  to  adjacent  lands  or  prop- 
erty. Ward  v.  Railroad  Co.,  109  N.  O.  358, 
13  S.  B.  926;  Id.,  113  N.  C.  566,  18  S.  B.  211; 
Shields  T.  Railroad  Co.,  129  N.  a  1.  89  S. 
B.  682.  Wherefore,  such  corporations,  having 
such  right  of  entry  upon  and  control  over  tbeir 
right  of  way,  are  held  liable  if  grass  and  In- 
flammable m.iterlal  are  allowed  to  negligent- 
ly accumulate  thereon  and  become  ignited 
ftom  sparks,  causing  damage  to  adjacent 
landowners  by  tbe  spreading  of  the  fire^ 
Black  V.  Railroad  Co.,  115  N.  C.  667,  20  S. 
E.  713,  909;  Shields  ▼.  Railroad  Co.,  supra^ 

Under  defendant's  contract  it  had  no  right 
of  way  of  specific  width.  Its  domain  and 
control  extended  no  further  than  to  put  down 
its  track  on  plaintlfTs  land  and  run  its  trains 
over  it  and  to  use  the  ground  in  removing 
the  timber  and  loading  it  on  the  cars,  and 
such  as  was  necessary  in  cutting  and  remov- 
ing the  timber  from  the  land,  and  the  nse  of 
such  trees,  undergrowth,  and  dirt  as  would 
be  necessary  in  constructing  and  maintaining 
it9  road.  No  right  Is  given  it  to  enter  upon 
the  lands  for  tbe  purpose  of  cleaning  tbe  mb- 
bisb therefrom.  Tbe  rubbish  belonged  to 
plaintiff,  and,  having  no  right  to  remove  tbe 
same.  It  cannot  be  beld  liable  for  lbs  remain- 
ing there.  But  it  may  be  argued  tbat  it  cut 
and  put  rubbish  there,  and  therefore  la  lia- 
ble for  its  being  there.  Be  that  so;  yet  It 
bad  a  right  to  do  that  much,  but  had  no 
right  to  do  more  without  subjecting  Itself  to 
an  action  of  trespass.  It  bad  no  defined 
rights  of  way,  under  its  contract  for  which 
it  assumed  any  liability.  Its  duty  under  the 
contract  was  to  so  use  its  property  as  not  to 
injure  tbe  property  of  plaintiff,  and  this  tbe 
defendant  did,  by  properly  equipping  its  ma- 
chinery and  operating  It  In  a  prudent  and 
careful  manner.  Plaintiff  entered  into  this 
contract  with  full  knowledge  of  tbe  dangers 
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etruoted,  and  of  the  Inflammable  matter  which 
Jb&d  accumulated  thereon  and  would  there- 
after be  lltely  to  accumulate.  So  the  duty, 
Tinder  the  contract,  rested  upon  plaintiff  to 
protect  bis  property,  and  not  that  of  defend- 
ant company.  Having  failed  to  provide 
ngalnBt  It,  plaintiff  became  his  own  insurer, 
and  assumed  the  risk,  rather  than  go  to  the 
expense  of  cleaning  off,  or  firing  against  the 
sparks  which  would  probably  escape  from  the 
engine.  Under  this  express  contract  betwerai 
trvo  private  parties,  no  duty  arises  from  one 
to  the  other,  except  such  as  appears  in  terms, 
or  necessarily  arises  by  Implication  from  Its 
context.  And  it  nowhere  appears  therein 
tbat  the  defendant  company  obligated  itself 
to  assume  the  control  and  liability  of  a  right 
of  way,  such  as  Is  Imposed  upon  a  public 
railroad  corporation.  A  public  railroad  cor- 
poration goes  where  It  Is  licensed  by  law,  car- 
rying the  dangers  incident  to  Its  operation 
"With  It,  even  in  spite  of  the  protest  of  a  land- 
owner whose  land  It  condemns  and  uses; 
wbtle,  as  between  the  parties  to  this  contract, 
tbe  defendant  company  ran  Its  locomotive 
over  plalntlfTs  land  with  his  consent.  In  or- 
der to  enable  defendant  company  to  carry 
out  a  contract  made  with  plaintiff,  which 
enabled  plaintiff  to  sell  his  timber,  end  de- 
fendant company  to  purchase  It.  There  is  no 
provision  in  the  contract  which  Imposes,  by 
expression  or  Implication,  upon  defendant 
company  the  duty  of  cleaning  off  the  rubbish 
either  from  Its  track  or  the  land  adjacent  to 
It;  nor  does  It  appear  therefrom  tbat  it  was 
ill  the  contemplation  of  the  parties  that  de- 
fendant company  should  assume  any  liability 
on  account  of  the  condition,  foul  or  other- 
wise, of  the  plaintiff's  land.  If  such  had 
been  their  intention,  it  ought  to  have  been  ex- 
pressed. As  It  is  not  expressed,  it  cannot 
be  inferred;  for  defendant  company  might 
bave  refused  to  enter  into  such  a  contract, 
and  declined  to  purchase  the  timber.  The 
piile  of  so  using  one's  own  property  as  not  to 
Injure  the  property  of  others  was  complied 
with  by  defendant  company,  In  using  a  prop- 
erly equipped  engine,  and  operating  It  care- 
fully and  In  a  prudent  manner,  which  is  ad- 
mitted to  have  been  done. 

There  is  error  in  the  Instruction  excepted 
to,  and  In  not  sustaining  the  motion  to  non- 
suit   New  trial. 

DOUGLAS,  J.  I  cannot  concur  In  the 
opinion  of  the  court,  because  it  is  based  upon 
what  se^ms  to  me  an  erroneous  principle  of 
law.  The  opinion  holds  that  it  was  error  in 
the  coart  below  to  give  the  following  instruc- 
tion: "If  the  defendant  permitted  the  brush 
and  combustible  material  to  accumulate  on 
its  roadbed,  and  a  fire  was  communicated  to 
the  same  by  Its  engines,  and  burnt  over  the 
plaintiff's  land,  then  it  would  be  negligoice. 


road  company,  but  I  fall  to  find  any  distinc- 
tion either  In  principle  or  precedent.  On  the 
other  hand,  some  authorities  hold  private 
railroads  to  a  higher  degree  of  resiK>nsIbllity 
than  those  tbat  are  public,  on  the  ground 
that  the  latter  have  a  public  license  to  oper- 
ate. I  do  not  think  that  makes  any  differ- 
ence. The  principle  of  eminent  domain  Is  in 
no  way  concerned.  The  power  of  condemna- 
tion is  given  to  railroad  companies  simply  to 
enable  them  to  acquire  the  lands  necessary 
for  their  construction.  They  may  acquire 
such  lands  by  purchase,  and  It  is  evident 
that  the  law  deems  this  the  proper  method 
to  pursue,  as  It  permits  the  condemnation  of 
land  only  In  the  event  of  the  railroad  com- 
pany's being  imable  to  agree  with  the  own- 
ers for  its  purchase.  Code,  i  1943.  More- 
over, by  condemnation  a  railroad  in  this 
state  can  never  acquire  more  than  an  ease- 
ment in  the  land,  while  by  deed  or  grant  It 
may  acquire  any  Interest  therein.  Including 
the  absolute  fee.  The  defendant  Is  a  cor- 
poration, but  whether  It  had  the  chartered 
right  to  build  a  railroad  Is  immaterial  to 
this  question,  as  it  entered  upon  the  plain- 
tiff's land,  admittedly,  under  the  contract  set 
out  in  the  record. 

It  Is  contended  tbat  the  defoidant  owed 
no  duty  to  the  plaintiff.  Inasmuch  as  It  did 
not  contract  to  keep  its  roadbed  clear.  I  am 
not  aware  of  any  statute  requiring  an  ordi- 
nary railroad  company  to  keep  Its  track  clear 
of  combustible  matter.  It  Is  held  by  the 
courts,  with  practical  unanimity,  that  a  fail- 
ure to  do  so  Is  evidence  of  negligence,  or  In 
certain  cases  may  be  negligence  per  se.  This 
Is  simply  one  phase  of  the  rule  of  the  pru- 
dent man.  Would  a  man  of  ordinary  pru- 
dence, operating  a  railroad  through  his  own 
land,  permit  the  track  to  become  so  foul  as 
to  be  in  constant  danger  of  catching  fire  from 
coals  dropping  from  the  engine,  when  the 
probable  result  of  such  fire  would  be  the  loss 
of  a  large  amount  of  valuable  timber? 
Would  a  man  of  ordinary  prudence  pile  up 
leaves  and  other  combustible  matter  near  hla 
house  and  adjoining  the  place  where  hot 
ashes  are  habitually  thrown  out?  Would  be 
have  the  right  to  pile  them  away  from  his 
own  house,  but  In  dangerous  proximity  to  an- 
other's house  and  ash  pile?  The  fact  that 
the  engine  was  properly  equipped  with  a 
spark  arrester  has  little  or  no  bearing  upon 
tlie  -  question.  Where  the  roadbed  itself  Is 
covered  with  combustible  matter,  the  danger 
Is  not  so  much  from  the  sparks  that  come 
out  of  the  smokestack  as  It  Is  from  the  live 
coals  that  drop  from  the  ash  pan.  In  such 
cases  the  danger  from  the  latter  is  much 
greater,  on  account  of  the  larger  size  of  the 
coals,  and  their  greater  capacity  to  retain 
and  communicate  heat.  Of  course,  tliey  are 
not  thrown  as  far  as  sparks,  and,  In  facL 


may  be  thrown  beyond  the  rails  and  down 
an  embankment,  If  thete  happen  to  be  one. 
This  danger  may  be  Increased  or  lessened  by 
use  of  the  dampers  at  each  end  of  the  ash 
pan,  but  these  dampers  must  necessarily  be 
controlled  to  a  great  extent  by  the  needs  of 
the  engines.  The  only  safe  way  Is  to  clean 
off  the  roadbed,  and  I  see  no  reason  why  In 
this  particular  a  lumber  road  should  not  be 
held  to  the  same  degree  of  care  as  an  ordi- 
nary railroad.  They  both  use  the  same  dan- 
gerous agency,  causing  the  same  character  of 
loss;  and  In  both  cases  the  danger  can  be 
avoided  by  the  same  means,  InTolving  the 
cheapest  labor  and  the  simplest  tools.  A 
coal  from  one  is  aa  dangerous  as  a  coal  from 
the  other,  and  a  common  hand,  with  a  rake 
or  a  hoe,  can  clean  ofC  one  as  easily  as  he 
can  the  other.  Tliere  may  be  some  differ- 
ence as  to  the  width  of  the  right  of  way,  but 
that  does  not  affect  the  jHrlnclple.  In  the 
case  at  bar  the  defendant  was  evidently  in 
full  possession  of  its  track  or  roadway  and 
ditches,  which  constituted  its  right  of  way. 
These,  I  think,  it  was  required  to  keep  clear 
of  combustible  matter.  I  do  not  think  It 
could  be  required  to  clean  up  the  land  be- 
yond its  ditches,  but,  at  the  same  time,  it  did 
not  have  the  right  to  pile  up  combustible 
matter  in  such  immediate  proximity  to  its 
track  as  to  be  in  constant  danger  of  being  set 
on  fire  by  its  engine. 

I  cannot  find  any  case  directly  In  point, 
nor  is  any  cited  by  the  court.  In  Garrett  ▼. 
Freeman,  50  N.  O.  78,  the  defendant  was 
held  liable  for  damage  caused  by  Are  escap- 
ing from  a  log  pile  be  was  burning  on  his 
own  land.  Judge  Pearson,  speaking  for  the 
court,  says:  "A  prudent  man  would  not  per- 
mit a  log  pile  to  be  made  so  near  the  fence 
(from  three  to  five  yards],  with  a  dead  pine 
between  the  pile  and  fence,  nor  would  he  per- 
mit fire  to  be  set  to  it  without  having  the 
trash  raked  from  around  it."  In  Roberson 
V.  Morgan,  118  N.  C.  901,  24  S.  B.  667,  it  was 
held  that  the  plaintiff,  although  having  no 
cause  of  action  under  the  Code,  might  re- 
cover as  at  common  law  for  negligently  per- 
mitting Are  to  escape.  In  2  Shear.  &  R. 
Ncg.,  it  is  said  in  section  668:  "One  who 
uses  a  steam  engine  on  his  ovni  land  ought 
to  use  the  ordinary  means  for  confining 
sparks,  especially  if  he  burns  wood;  and  be 
is  liable  if,  for  want  of  such  precautions,  the 
sparks  set  fire  to  a  neighbor's  property.  He 
is  also  bound  to  use  ordinary  care  to  keep  his 
own  grounds  in  such  condition  that  any  fire 
set  thereon  by  the  engine  shall  not  be  com- 
municated thence  to  adjacent  premises." 

From  reason  and  analogy,  if  not  from  di- 
rect authority,  I  am  compelled  to  dissent 
from  the  opinion  of  the  court 

CLARK,  J^  concurs  in  tbe  dissenting  opin- 
ion. 


IBupreme  uourt  oi  iNortn  uarouna.     uec  xo. 
1902.) 

RAILROADS— FIRES— NEaUQENCB. 
1.  For  a  railroad  company  to  permit  its  traf-k 
and  right  of  way  to  become  covered  with  <lt-a.i 
grass  and  combustible  material,  to  which  fire, 
spreading  to  property  of  another,  is  communi- 
cated by  sparks  from  an  engine,  is  at  least  evi- 
dence of  negligence. 

Appeal  from  superior  court,  Bertie  county: 
Brown,  Judge. 

Action  by  A.  T.  UvOTmon  against  the 
Ronnoke  &  Tar.  River  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals 
Affirmed. 

This  is  an  action  for  the  recovery  of  the 
value  of  cord  wood  burned  through  the  neg- 
ligence of  the  defendant  while  piled  up  along 
Us  track,  awaiting  shipment.  The  material 
portions  of  the  complaint  are  as  follows: 
"(2)  That  on  or  about  the  28th  FeJjruary, 
1899,  the  plaintiff  was  the  owner  of  a  large 
quantity  of  cord  wood,  which  was  of  the 
value  of  ?200,  and  which  had  been  by  him 
placed  In  the  vicinity  of  the  defendant's  line 
of  railway,  preparatory  to  its  shipment  to 
market  by  tbe  defendant's  trains.  (3)  That 
on  or  about  the  28th  February,  1900.  the 
defendant,  by  means  of  fire  negligently 
permitted  to  be  communicated  from  its  lo- 
comotive to  said  wood,  did  unlawfully  and 
wrongfully  bum  the  same,  to  plainti(r« 
damage  $200.  (4)  That  defendant  on  or 
about  28th  February,  1900,  unlawfully  and 
negligently  permitted  weeds,  grass,  and  stub- 
ble, and  other  Infiammable  material,  to  ac- 
cumulate on  the  line  of  railway,  and  ad- 
jacent to-  which  the  plaintiff's  said  wood  was 
placed  for  shipment  over  its  road,  and  t« 
which  sparks  were  negligently  permitted  to 
escape  from-  Its  locomotive  to  inflammable 
material,  grass  and  stubble,  etc.,  hereinbe- 
fore mentioned,  and  thereby  communicating 
fire  to  the  said  wood,  and  by  which  the 
same  was  totally  destroyed,  and  to  his  dam- 
age |200."  The  answer  denies  every  allega- 
tion in  the  complaint,  and  then  proceeds  as 
follows:  "(5)  That  some  cord  wood  was 
placed  near  defendant's  track  In  the  fall  of 
the  year  1899,  or  the  following  winter.  (6) 
That  if  said  cord  wood  was  placed  on  de- 
fendant's right  of  way  near  its  track  by 
plaintiff,  then  said  plaintiff  negligently  con- 
tributed to  his  own  injury,  in  that  he  placed 
said  wood  near  defendant's  track  without  the 
permission  of  this  defendant,  and  nearer  to 
its  track  than  a  man  of  ordinary  prudence 
and  care  would  place  It,  and  too  near  to 
defendant's  passing  engines  or  locomotives 
to  be  safe  from  fire,  and  nearer  to  the  track 
than  the  defendant's  rules  allow;  that  the 
defendant  directed  plaintiff  to  remove  said 
wood,  and  offered  to  furnish  a  car  for  ship- 
ment of  same  in  order  to  get  It  away,  not- 
withstanding It  had  never  given  tbe  plaiutW 
authority  to  place  It  there,  but  plaintiff  re- 


dry  and  easy  to  ignite,  and.  If  the  same  was 
burned,  it  was  without  the  fault  or  negli- 
gence of  this  defendant;  and  such  contrlbu- 
tory  negligence  the  defendant  especially 
pleads  and  sets  up  in  bar  of  any  recovery 
in  this  action."  The  Jury  found  that  the 
wood  was  burned  by  the  negligence  of  the 
dofendant,  and  that  the  plaintiff  did  not  con- 
tribute by  his  negligence  to  his  own  injury. 
There  was  competent  eyidence  tending  to  sus- 
tain these  findings.  Among  other  eyidence, 
there  was  testimony  to  the  effect  tliat  the 
defendant's  right  of  way  was  coyered  with 
dead  grass  and  other  inflammable  material 
adjacent  to  the  wood;  tliat  the  Are  was  first 
seen  on  said  right  of  way,  about  a  foot  from 
the  cross-ties  and  60  feet  from  the  wood, 
about  a  minute  or  so  after  the  passage  of 
one  of  the  defendant's  trains;  that  the  wood 
was  piled  on  the  right  of  way,  9  feet 
from  the  traclc,  by  permission  of  the  defend- 
ant, for  the  purpose  of  shipment;  that  the 
wood  remained  there  from  August  and  Sep- 
tember, 1899  to  the  28th  February  following, 
when  it  was  burned;  that  the  reason  for  the 
wood  remaining  there  so  long  was  the  re- 
fusal of  the  defendant  to  ship  any  of  the 
wood  until  there  was  a  trainload  ready  for 
shipment;  and  that  it  was  the  custom  of  the 
defendant  to  permit  wood  to  be  so  piled  for 
shipment. 

The  following  is  the  entire  evidenc*  for 
the  defendant: 

"Pmden,  conductor  of  the  railroad,  testi- 
fied that  plaintiff's  wood  was  placed  only  4 
or  5  feet  from  the  end  ot  the  cross-ties. 
Have  seen  other  wood  along  right  of  way, 
but  further  off  from  the  track.  Cross-Bx- 
amination:  Wood  ia  generally  placed  not 
closer  than  six  feet  In  fact,  the  rule  of  the 
company  requires  oil  wood  to  be  placed  not 
nearer  than  six  feet  from  the  cross-ties.  T 
never  measured  distance  of  wood  from  ties; 
only  saw  It. 

"L.  C.  Bedgepeth  testified:  I  was  notified 
to  remove  this  wood;  that  the  section  master 
wanted  to  put  in  a  switch  there.  I  stated 
that  I  did  not  own  the  wood,  but  I  repeated 
to  plaintiff  that  company  wanted  this  wood 
removed;  that  they  desired  to  put  in  a  siding 
there.  I  did  not  repeat  it  to  plaintiff  at  the 
request  of  any  one,  but  of  my  own  motion. 
A  negro  delivered  me  the  message.  I  don't 
know  who  sent  him." 

Jndgm«it  for  plaintiff.  Appeal  by  defend- 
ant. 

St  Leon  Scull,  for  appellant 

DOUGIAS,  J.  (after  stating  the  case).  At 
the  close  of  the  plaintiff's  evidence,  the  de- 
fendant moved  for  a  Judgment  as  of  non- 
suit Tills  was  properly  refused.  Permitting 
its  track  and  right  of  way  to  become  covered 
with  dead  grass  and  combustible  material 
was  at  least  evidence  of  negligence.    The  de- 


evidence,  the  plaintiff  cannot  recovw.  (10) 
Uixm  the  whole  evidence,  the  defendant  is 
not  guilty  of  negligence,  and  the  plaintiff 
cannot  recover."  In  view  of  the  substantial 
evidence  tending  to  prove  negligence,  these 
prayers  were  manifestly  improper,  and  would 
have  been  so  in  any  event  Where  there  is* 
no  evidence  tending  to  prove  negligence,  or 
nothing  more  than  a  mere  scintilla,  the  court 
may  so  instruct  the  Jury;  but  in  all  such 
cases  the  evidence  must  be  construed  most 
strongly  against  the  party  asking  for  the 
direction  of  the  verdict,  as  it  ia  practically 
a  demurrer  to  the  evidence.  All  contradic- 
tions must  be  solved  in  favor  of  the  opposite 
party,  taking  his  evidence  as  true,  and  con- 
struing all  the  evidence  in  the  light  most 
favorable  to  him.  Cowles  v.  McNeill,  125  N. 
C.  385,  34  S.  E.  490;  Coley  v.  Railroad  Co.. 
120  N.  O.  407,  40  S.  E.  105,  and  cases  there 
cited.  The  form  of  the  prayer  is  itself  ob- 
jectionable, as  it  assumes  that  equal  weight 
Is  to  be  given  to  all  the  evidence.  The 
prayer  should  be  substantially  to  the  effect 
that  there  Is  no  evidence  tending  to  prove 
the  negligence  of  the  defendant  or  the  plain- 
tifi*,  as  the  case  may  be.  A  mere  scintilla  is 
not  considered  evidence. 

Two  of  the  defendant's  prayers  were  given, 
as  f<dIow8:  "(1)  If  the  Jury  shall  find  from 
the  evidence  that  the  plaintiff  piled  or  raked 
up  the  wood  on  defendant's  right  of  way. 
very  near  the  track,  without  obtaining  con- 
sent of  defendant,  then  and  In  that  event 
the  plaintiff  assumed  all  risk  of  fire  from 
defendant's  engine,  and  plaintiff  cannot  re- 
cover." "(8)  The  plaintiff  must  go  further, 
and  show  more  than  that  the  right  of  way 
was  not  clear  of  stubble,  etc.,  but  must  also 
show  to  the  satisfaction  of  ttie  Jury  that  the 
fire  originated  from  defendant's  engine,  be- 
fore plaintiff  can  be  allowed  to  recover." 
The  court  further  charged  the  Jury  as  fol- 
lows, to  which  defendant  excepted:  "(1)  If 
the  Jury  find  that  the  wood  was  placed  on 
the  right  of  way  by  consent  of  defendant 
for  shipment  and  that  along  that  section  of 
the  road  the  track  and  right  of  way  were 
fiaul  and  littered  with  Inflammable  material, 
and  that  sparks  were  communicated  from  de- 
fendant's engine  to  this  inflammable  materi- 
al, and  that  such  fire  spread  and  extended 
to  plaintiffs  wood  and  destroyed  it,  you  will 
answer  the  first  issue,  'Yes.'  (2)  If  you  find 
that  defendant  had  a  rule  and  regulation  pro- 
hibiting the  placing  of  wood,  delivered  on 
light  of  way,  within  six  feet  of  said  road- 
bed, and  that  plaintiff  did  place  his  wood 
within  six  feet  of  said  roadbed,  that  would 
be  negligence  on  the  part  of  plaintiff;  and  if 
you  further  find  that  the  sparks  from  tlie 
engine  were  communicated  directly  from  the 
engine  to  this  wood  by  reason  of  Its  danger- 
ous proximity,  it  would  be  contributory  neg- 
ligence, and  you  will  answer  the  second  is- 


plain,  and  In  fact  It  might  well  be  questioned 
whether  the  second  one  Is  not  too  favorable 
to  the  defendant,  inasmuch  as  It  holds  the 
plalntitC  to  the  observance  of  a  rule  which 
does  not  appear  to  have  been  brought  to  his 
knowledge.  We  think  that  these  Instruc- 
tions, with  the  prayers  given,  fairly  and  suf- 
ficiently present  the  defendant's  case.  The 
remaining  prayers  were  properly  refused. 

There  are  naany  exceptions  to  the  evidence, 
none  of  which  can  be  sustained.  It  was 
proi)er  and  necessary  for  the  plaintiff  to  show 
that  the  wood  was  placed  on  defendant's 
right  of  way  with  Its  permission,  for  the 
purpose  of  shipment,  and  that  it  was  not 
close  enough  to  the  track  to  interfere  In  any 
way  with  the  passage  of  a  train. 

In  the  absence  of  error,  the  Judgment  must 
be  affirmed. 


STATE  T.  DIXON. 

(Supreme  Court  of  North  Carolina.     Dec.  IS, 

1902.) 

MURDER— JURY— BVIDBNCB  —  CONTRADICTING 
WITNESS— DYING  DECLARATION— MAGAZINES 
— HARMLESS  ERROR- ASSIGNMENT  OF  ER- 
ROR-INSTRUCTIONS. 

1.  The  regulations  in  Code,  §i  1722,  1728. 
relative  to  revision  of  the  jury  list,  Iseing  di- 
rectory only,  failure  to  add  new  names  to  the 
jury  list,  or  to  do  more  than  to  merely  puree 
the  box  by  taking  out  the  names  of  those  who 
have  not  paid  their  taxes,  will  not  vitiate  the 
venire. 

2.  To  contradict  witnesses  of  defendant,  their 
statements  under  oath  at  the  coroner's  inquest 
are  admissible,  though  tlie  coroner  was  not  le- 
gally authorized  to  hold  the  inquest. 

3.  Statement  of  deceased  in  his  dying  hours, 
after  he  had  said  he  was  dying,  as  to  how  he 
was  shot,  and  that  his  assailant  looked  and 
ran  like  defendant,  are  admissible  as  dying 
declarations. 

4.  A  copy  of  a  magazine  is  admissible,  with- 
out proof  of  its  genuineness,  for  the  pnrpose  of 
comparing  with  it  wadding  from  the  grun  with 
which  deceased  was  killed,  and  a  like  maga- 
zine found  in  defendant's  house,  from  which 
pieces  of  the  size  of  the  wadding  had  been 
torn. 

5.  Testimony  that  the  gun  found  in  defend- 
ant's possession,  with  which  it  was  claimed  he 
shot  deceased,  had  belonged  to  witness,  but 
was  lost  two  years  before,  when  defendant 
worked  for  him,  is  not  prejudicial,  even  if  it 
tended  to  charge  defendant  with  larceny. 

6.  Recitals  of  fact  in  an  assignment  of  error 
cannot  be  considered  unless  fouud  by  the  judge 
and  set  out  in  the  case  on  appeal. 

7.  The  mere  fact  that  the  jury,  during  their 
deliberations,  had  in  full  view  the  court  docket 
and  the  gun  with  which  it  was  claimed  defend- 
ant shot  deceased,  does  not  show  that  defend- 
ant was  prejudiced  thereby. 

8.  Where  ail  the  evidence  tended  to  show  a 
shooting  from  ambush,  and  the  sole  question 
was  whether  defendant  was  the  slayer,  it  is 
proper  to  charge  that  the  jury  return  a  verdict 
of  guil^  of  morder  in  the  first  degree  or  not 
guilty. 

Appeal  from  superior  court,  Jones  county ; 
Winston,  Judge. 

H  S.  See  Homicide,  voL  te,  Cent  Dig.  H  425,  4S0, 


Thos.  B.  Womack,  for  appellant.  A.  D. 
Ward  and  the  Attorney  General,  for  the 
State. 


CLARK,  J.  The  prisoner  was  convicted 
of  murder  In  the  first  degree  of  Godfrey 
Webber.  The  appeal  was  most  fully  argued 
here,  and  every  exception  which  counsel 
thought  might  avail  the  prisoner  was  taken 
below,  as  50  exceptions  appear  In  the  rec- 
ord, though  on  fuller  consideration  these  were 
reduced,  as  was  proper,  to  13  errors  assigned 
in  the  case  on  appeal.  After  careful  consid- 
eration, we  have  been  able  to  find  nothing 
prejudicial  to  the  rights  of  the  prisoner,  and 
must  affirm  the  judgment  It  would  serve 
no  good  purpose  to  go  over,  one  by  one,  each 
assignment  of  error,  and  discuss  them  In  a 
lengthy  opinion,  since  opinions  are  for  guid- 
ance In  other  cases,  and  there  Is  Uttle  pre- 
sented by  the  exceptions  which  has  not  al- 
ready been  decided,  or  the  discussion  of 
which  would  be  of  service  In  any  other  case. 
We  have  none  the  less  carefully  considered 
and  passed  upon  each  error  assigned  In  the 
record.  Among  the  errors  assigned,  those 
perhaps  most  earnestly  pressed  were: 

The  plea  In  abatement  and  motion  to  quash 
on  the  ground  that  the  county  commission- 
ers in  Jane,  1001,  added  no  new  names  to  the 
jury  list,  and  merely  purged  the  box  by  tak- 
ing out  the  names  of  those  who  had  not  paid 
their  taxes,  were  properly  overruled.  It  has 
been  too  often  decided,  to  be  questioned,  that 
"the  regnlatlons  contained  in  sections  1722 
and  1728  of  the  Code,  relative  to  the  revision 
of  the  Jury  list,  are  directory  only,  and,  while 
they  should  be  observed,  the  failure  to  do  so 
does  not  vitiate  the  venire.  In  the  absence  of 
bad  faith  or  corruption  on  the  part  of  the 
county  commissioners."  State  v.  Perry,  122 
N.  C,  at  page  1021,  29  S.  E.  384,  and  numer- 
ous cases  there  cited.  Those  cases  are  not 
overruled  In  Moore  v.  Guano  Co.,  130  N.  C 
229,  41  8.  K.  293,  which  merely  holds  that  the 
conduct  ot  the  county  commissioners  In  that 
case  went  beyond  mere  Irregularity,  and  was 
as  to  a  matter  so  serious  In  its  nature  as  to 
Invalidate  the  panel  drawn  In  such  manner. 

To  contradict  the  testimony  of  witnesses 
for  the  defense,  the  court  allowed  evidence 
of  their  statements  made  (some  of  them  In 
writing)  under  oath  at  the  coroner's  Inquest. 
The  prisoner  excepted  on  the  ground  that  the 
coroner  was  not  legally  authorized  to  hold 
such  inquest.  That  was  Immaterial.  (Con- 
tradictory statements,  no  matter  when  or 
where  made,  were  competent 

The  deceased  was  siiot  about  7  p.  m.  No- 
vember 22,  1901,  by  some  one  lying  In  am- 
bush along  the  road.  In  his  dying  hours  (he 
died  that  night,  after  being  carried  home), 
after  stating  that  he  was  dying,  and  asking 
for  prayers,  he  stated  he  was  first  shot  from 
behind,  and,  when  he  fell,  the  man  rushed 
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out  and  shot  blm  while  lying  on  the  ground 
on  hl8  back  (which  was  corroborated  by  the 
physician's  testimony  as  to  the  range  of  the 
shot),  and  said  that  his  assailant  was  a  small 
white  man,  and  that  he  looked  like  Cyrus 
Dixon,  and  when  he  ran  off  that  he  ran  like 
him.  This  testimony  was  competent  as  dy- 
ing declarations.  There  was  eyidence  of  the 
tracks  of  a  man  ruimlng  from  the  place  to 
a  branch  which  led  np  back  of  Dixon's  house; 
that  the  tracks  were  measured,  and  an  im- 
pression was  taken  by  cutting  paper  to  fit 
in  the  track,  and  this  pattern  corresponded 
with  the  prisoner's  shoes.  It  was  further  in 
evidence  that  the  gun  wadding  picked  up  at 
the  place  of  the  killing,  between  the  stump 
from  behind  which  the  shooting  was  done 
and  where  the  deceased  fell,  was  part  of 
pages  3G1  and  302  of  the  Delineator  maga- 
zine, and  that  at  Dixon's  house  the  magazine 
■\v&B  found  with  those  pages  torn  out  An- 
otber  copy  of  the  Delineator,  of  the  same 
dnte,  was  produced,  and  the  matter  on  pages 
3U1  and  302  contained  the  same  matter  as 
was  on  the  wadding  thus  picked  up.  The 
prisoner  objected  because  the  genuineness  of 
the  last  copy  was  not  proved  by  the  publish- 
ers. We  cannot  sustain  the  objection.  The 
whole  was  a  circumstance  properly  left  to 
the  consideration  of  the  Jury. 

There  was  evidence  tending  to  show  im- 
proper intimacy  between  the  prisoner,  who 
was  21  years  of  age,  and  the  wife  of  the  de- 
oea8«>d,  who  was  20,  while  the  deceased  was 
older;  that  on  one  occasion  the  prisoner  had 
sought  to  hire  a  horse  and  buggy  to  take  "bis 
gal"  to  church;  that,  when  questioned  as  to 
who  she  was,  he  had  replied  (pointing  to  the 
deceased),  "She  is  that  old  man's  wife,"  and, 
when  cautioned,  bad  said  that  she  was  "al- 
ready bis";  that  he  had  carried  her  In  a 
buggy  to  a  camp  meeting,  and  there  had  in- 
troduced her  as  a  "Miss  I^ina  Hall,  from  the 
Banks";  that  he  had  said  the  deceased  had 
told  him  to  let  his  wife  alone,  and  had 
threatened  him,  but  he  said,  "Damned  if  i>ow- 
der  and  shot  are  not  cheap  for  me  as  for  old 
man  Webber;"  that  he  had  refused  to  take 
service  where  Webber  was  employed,  "lie- 
cause,"  as  he  said,  "there  was  an  unpleas- 
antness between  them";  that  on  one  occa- 
sion he  and  Webber's  wife  had  gone  into  the 
woods  "to  get  toothbrushes,"  accompanied 
by  a  negro  woman,  and  had  sent  the  negro 
woman  back;  that  the  afternoon  Just  before 
the  slaying  he  had  bought  some  new  caps 
for  his  gun;  and  that  when  his  gun  was  ex- 
amined, soon  after  the  killing,  it  had  new 
caps,  and  bore  signs  of  luiving  been  recently 
fired.  These  and  manj-  other  circumstances 
went  to  the  Jury,  together  with  such  evidence 
as  the  prisoner  offered,  in  rebuttal  or  contra- 
diction. One  witness  testified  that  the  gun 
found  In  the  prisoner's  pos.session  had  been 
his  two  years  before,  but  had  been  lost,  he 
knew  not  bow,  and  that  at  the  time  of  its 
disappearance  the  prisoner  was  working  at 
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his  place.  The  prisoner  contended  that  this 
tended  to  charge  him  with  larceny,  and  was 
prejudicial.  It  did  not  tend  to  show  larceny, 
—this  possession  after  the  lapse  of  two  years, 
—and,  while  Its  relevancy  is  not  very  appar- 
ent. Its  admission  was  not  reversible  error. 
Even  If  It  had  been  charged  (which  was  not), 
and  even  had  been  shown,  that  the  prisoner 
stole  the  gun,  the  Jury  could  not  have  there- 
from concluded  that  beyond  a  reasonable 
doubt  the  prisoner  waylaid  and  slew  the  de- 
ceased. The  facts  of  this  case  in  many  par- 
ticulars resemble  those  in  State  v.  Outer- 
bridge,  82  N.  0.  617. 

The  prisoner  assigns  as  error  that  the  Jury, 
during  tlieir  deliberations,  had  the  gun  and 
the  court  docket  In  full  view.  The  recital  of 
facts  In  an  assignment  of  error  cannot  be 
considered  by  the  court  unless  such  facts  are 
found  by  the  Judge,  and  set  out  in  the  case 
on  appeal.  Patterson  v.  Mills,  121  N.  C,  at 
page  269,  28  S.  E.  368;  Merrill  v.  Wbltmire, 
110  N.  C.  307,  15  S.  B.  3;  Walker  v.  Scott, 
106  N.  O.  56,  11  S.  E.  364.  But  even  If  the 
above  had  been  sq  found  and  set  out,  we  do 
not  see  that  they  could  prejudice  the  result. 
It  is  not  enough  that  there  was  opportunity, 
but  the  court  must  find  that  in  fact  the  Jury 
were  prejudiced  by  such  matters.  State  v. 
Tllghman,  33  N.  C.  513. 

The  Judge  properly  told  the  Jury  that  they 
should  return  a  verdict  of  murder  in  the  first 
degree  or  not  guilty.  All  the  evidence  tend- 
ed to  show  a  killing  by  shooting  from  am- 
bush, and  there  was  nothing  to  contradict 
this;  and  the  sole  question.  If  the  evidence 
was  believed,  was  simply  whether  the  pris- 
oner was,  beyond  all  reasonable  doubt,  the 
slayer.  State  v.  Rose,  129  N.  C.  575,  40  S. 
B.  83.  We  find  no  error  in  the  Judge's  charge 
in  an.v  of  the  matters  excepted  to. 

It  has  been  stated  to  us  by  the  attorney 
general  that  he  has  been  informed  that  the 
prisoner  has  escaped  Jail  since  the  argument. 
We  are  not  advised  whether  the  report  has 
been  verified,  nor  do  we  know  whether  the 
prisoner  has  been  retaken  or  not  If  the  n^- 
ported  escape  is  not  true,  the  report  Is  Imma- 
terial. If  it  is  true,  it  Is  not  ground  for  any 
favor.  In  a  capital  case,  even  when  the  es- 
cape is  before  argument  here,  "the  court 
may.  In  its  discretion,  either  dismiss  the  ap- 
peal, or  hear  and  determine  the  assignments 
of  error,  or  continue  the  case."  State  v. 
Ck)dy,  119  N.  C.  908,  26  S.  E.  252,  56  Am. 
St.  Rep.  692,  State  v.  Anderson,  111  N.  C.  680. 
10  S.  E.  316,  and  State  v.  Jacobs,  107  N.  C. 
772,  11  S.  E.  902,  22  Am.  St  Rep.  912,  In  two 
of  which  cases  the  appeal  was  dismissed. 
One  who  thus  dismisses  himself  abandons 
his  appeal,  and  has  no  ground  to  invoke  a 
review  of  the  trial  by  the  appellate  court. 
Certainly,  when  the  escape  is  after  argument 
here,  the  court  should  dispose  of  the  appeal, 
unless  it  prefers  to  dismiss,  and  leave  the 
Judgment  below  in  force. 

Afilrmed. 
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MASTER  AND  SERVANT— EMPLOYMENT  OF  IN- 
FANTS—INJURY TO  SERVANT— FAILURE  TO 
WARN— CONTRIBUTORY  NEGLIGENCE  —  EVI- 
DENCE —  INSTRUCTIONS  —  QUESTION  FOR 
JURY. 

1.  In  au  action  by  a  boy  nine  years  of  age  for 
injuries  snstnined  in  a  factory,  an  instruction 
that  if  plaintiff  only  had  the  intelligence  of 
an  ordinary  boy  of  his  age,  and  had  never  seen 
a  machine  like  the  one  he  was  assisting  to 
operate  until  the  day  he  was  injured,  and  did 
cot  have  capacity  to  understand  the  dangerous 
parts  of  the  machine,  and.  because  of  his  youth 
and  inexperience,  while  waiting  for  the  man 
operating  it  be  threw  his  arm  on  the  machine 
to  rest  himself,  and  defendant's  agent  who 
employed  him  failed  to  warn  him  against  dau- 
jrer,  the  jury  should  consider  such  facts  in  pass- 
ing on  the  Question  whether  plaintiff  was  guilty 
of  contributory  negligence,  was  proper. 
_  2.  In  the  absence  of  an  appeal  by  the  plain- 
tiff, whether  instructions  were  too  favorable  to 
the  defendant  will  not  be  reviewed. 

3.  In  an  action  by  a  boy  nine  years  of  age 
to  recover  for  injuries  sustained  in  a  factory, 
it  was  not  error  to  permit  the  father  to  testify 
that  he  did  not  hire  plaintiff  to  defendant. 

4.  AVhere  a  boy  nine  years  of  age  was  em- 
ployed to  work  in  a  factory  without  his  par- 
ents' consent,  and  the  foreman  directed  him  to 
assist  in  operating  a  machine,  without  instruct- 
ing him  as  to  the  dangers  incident  thereto,  and 
his  arm  was  caught  between  the  rolls  of  the 
machine  and  crushed,  in  a  manner  not  dis- 
closed, the  question  of  defendant's  negligence 
was  for  the  jury. 

Furcheg,  C.  J.,  and  Montgomery,  J.,  dissent- 
ing. 

Appeal  from  superior  court,  Davidson 
county;    T.  J.  Shaw,  Judge. 

Action  by  'Wllllain  Fitzgerald,  by  his  next 
friend,  against  the  Alma  Furniture  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Aftirmed. 

King  &  Kimball,  for  appellant  Watson, 
Buxton  &  Watson,  for  appellee. 


CLARK,  J.  The  plaintlfiT,  who  sues  by  his 
next  friend,  testifled:  That  when  nine  years 
old,  one  day  when  his  father  was  absent 
from  home  (and  he  did  not  return  until 
after  the  little  boy  was  Injured),  he  went  to 
the  factory  of  the  defendant  to  get  work. 
The  foreman  offered  him  26  cents  a  day, 
and  put  him  to  work  "tailing  a  moUler"  and 
pulling  sawdust  to  the  furnace.  The  next 
day  he  tailed  the  planer,  and  the  next  day, 
about  1  o'clock,  he  was  put  to  work  on  the 
sander,  which  Is  a  machine  with  rollers,  and 
sandpaper  on  the  rollers,  run  by  belts.  That 
when  he  went  to  work  at  It  a  man  was 
running  the  machine,  and  stood  at  Its  front 
end,  and  he  was  at  the  back  end.  The  man 
told  him  to  take  the  planks  as  they  came 
out  of  the  machine.  He  worked  there  an 
hour  and  a  half  before  he  got  hurt.  The 
planks  were  1  foot  wide,  1%  feet  long,  and 
about  an  Inch  thick.  He  had  never  worked 
in  a  factory  before,  and  bad  never  seen  a 
sander.    He  further  said:    That  the  man  In 


and  bis  hand  was  mashed.  He  "hollert- '. " 
and  some  one  came  and  raised  tip  tbe  n;.- 
chine.  His  band  was  mashed  between  th. 
rollers.  He  had  hired  himself  for  thr- 
weeks,  and  told  the  foreman  he  was  a  schT  :- 
boy.  On  cross-examination  he  said  he  wi- 
then  four  feet  high.  He  was  not  instruct'-", 
about  the  machine.  He  did  not  climb  up  fz. 
the  machine,  and  does  not  know  how  h  - 
hand  touched  the  wheel.  Does  not  knn-x 
where  he  put  his  hand,  but  did  not  think  it 
was  where  the  lumber  came  out.  He  ktic-.- 
It  would  hurt  to  put  his  hands  on  the  ronT- 
ing  wheels.  Says  he  would  not  have  be<-n 
hnrt  if  he  had  stood  off  from  the  machii;- . 
Did  not  remember  what  he  leaned  agn!!!*: 
the  machine  for.  Just  never  thought  of  him- 
self, he  reckons,  and  leaned  up  against  ir. 
His  hand  could  not  get  In  there  nnlests  li-- 
put  It  in  there.  It  was  a  pretty  dangeroti* 
place  where  he  was  working.  The  sand- 
paper on  the  rollers  was  going  round  as 
fast  as  It  could.  Does  not  think  he  pnt  hs 
hand  In.  But  It  could  not  have  got  in  t.;- 
less  he  put  it  in.  One  roller  ran  one  war. 
and  one  the  other.  Was  standing  on  his  ff'-.t 
when  he  got  hurt.  Did  not  get  off  tho  flo^ir. 
The  plaintiff's  father  testifled:  That  he  live.! 
on  a  farm  In  the  country.  That  he  did  h^k 
hire  his  son  to  the  defendant,  and  knew 
nothing  about  It.  When  he  got  back  home 
his  boy  was  in  the  bed.  with  his  arm  dress- 
ed. An  abscess  rose  on  It.  The  doctor  cam" 
to  see  the  boy  every  day  for  ten  days,  and 
he  was  in  bed  for  two  months,  and  ha< 
suffered  greatly.  Another  witness  testifie-l. 
who  thought  that  If  the  boy  was  only  fonr 
feet  high  he  must  have  climbed  upon  tbe 
machine  and  stuck  his  hand  In;  that  then- 
was  no  danger  from  leaning  against  tbe  ma- 
chine, and  It  had  an  Iron  casting  all  around 
it,  and  there  was  no  danger  about  the  ma- 
chine unless  you  put  your  hand  In.  Thir:. 
In  substance,  Is  the  evidence.  The  defend- 
ant did  not  offer  any  evidence,  bnt  moved  to 
dismiss  upon  the  evidence  of  the  plaintiff. 
During  the  discussion  of  the  evidence  hi« 
honor  remarked  to  the  plaintiff's  counsel  that 
he  had  not  made  out  a  case,  unless  it  wps 
negligent  In  the  defendant  to  employ  the 
plaintiff  at  all,  to  which  there  Is  no  excep- 
tion, and  submitted  the  question,  upon  an 
the  evidence  and  attendant  circumstances,  to 
the  Jury,  who  found  that  the  defendant  wa« 
negligent,  and  the  plaintiff  was  not  gniltr 
of  contributory  negligence. 

The  court  charged  the  Jury  at  the  request 
of  the  plaintiff:  "If  the  Jury  And  from  the 
evidence  that  the  plaintiff  at  the  time  of  the 
injury  was  a  boy  nine  years  and  five  months 
of  age;  that  he  only  bad  the  intelligence  of 
ordinary  boys  of  his  age:  that  he  had  never 
seen  a  machine  like  the  one  he  was  helping 
to  operate  until  one  o'clock  of  the  day  he 


luiiuiiiue  or  lis  uaugt^rous  puns,  uiui  ue- 
cause  of  his  want  of  nge  and  experience,  and 
while  wnlting  for  the  man  operating,  he 
tlircw  his  arm  upon  the  machine  to  rest  hlm- 
polf,  and  for  the  further  reason  that  the  de- 
fendant's agent  who  employed  him  had  fail- 
ed to  warn  him  against  danger, — then  it  ■will 
be  the  duty  of  the  Jury  to  consider  these 
matters  In  passing  upon  the  question  as  to 
whether  the  plalntifl!  was  guilty  of  such  neg- 
ligence as  the  law  terms  'contributory  neg- 
ligence,' which  would  justify  the  jury  In 
finding  the  second  Issue  'Yes.' "  The  de- 
fendant excepted  to  this,  but  we  find  no  er- 
ror. This  hypothetical  summary  was  a  state 
of  facts  which  the  Jury  would  be  Justified 
In  finding  from  the  evidence,  and  it  could 
not  be  error  in  telling  the  Jury  they  should 
consider  that  state  of  facts,  if  they  found 
them  to  be  facts,  in  passing  upon  the  second 
issue.  To  none  of  the  other  Instructions,  nor 
to  any  part  of  them,  did  the  defendant  except. 
Whether  they  were  not  too  favorable,  In 
some  particulars,  to  the  defendant.  Is  not  be- 
fore us,  as  the  plaintiff  is  not  apiwaling. 

The  court  gave  certain  charges  at  the  re- 
quest of  the  defendant.  The  other  prayers 
for  instmctions  were  properly  refused. 

Nor  was  It  error  to  permit  the  father  to 
testify  that  he  did  not  hire  his  son  to  the 
defendant.  The  complaint  alleged  that  It 
was  "negligence  to  employ  a  boy  of  the  plain- 
tiff's tender  years,  lacking  In  capacity  to  un- 
cierstand  and  appreciate  the  dangers  Incident 
to  his  employment,  and  unfit,  by  reason  of 
his  youth  and  Inexperience,  as  the  defendant 
-well  knew,  to  lie  set  at  such  work  without 
Instructing  or  cautioning  him,  though  he  was 
■wholly  ignorant  of  the  dangerous  character 
of  tlie  same.  There  was  evidence  strongly 
tending  to  prove  that  state  of  facts,  and  the 
real  point  In  the  case  Is  raised  by  the  motion 
to  dismiss,  i.  e.,  whether  the  facts,  the  youth 
of  the  child,  his  Inexperience,  bis  ignorance 
of  the  nature  and  dangers  of  the  work,  and 
the  failure  to  Instruct  him,  made  It  negli- 
gence to  employ  him.  The  reason  of  the 
thing,  and  all  the  best  authorities,  sustain 
that  it  was  not  error,  of  which  the  defend- 
ant could  complain  to  submit  this  evidence 
to  the  Jury.  Judge  Cooley,  In  his  work  on 
Torts  (page  G52),  snys:  "The  master  may 
also  be  guilty  of  actionable  negligence  In  ex- 
posing persons  to  perils  in  his  service,  which, 
though  open  to  observation,  they,  by  reason 
of  their  youth  or  inexperience,  do  not  fully 
understand  and  appreciate,  and  In  con.sc- 
quence  of  which  they  are  Injured.  Such 
cases  occur  most  frequently  In  the  employ- 
ment of  Infants.  •  •  ♦  The  duty  of  the 
employer  to  take  special  cautions  in  such 
cases  has  sometimes  been  emphatically  as- 
serted by  the  courts."  "The  law,"  says 
Thomp.  Neg.  978,  "puts  upon  a  master,  when 
he  takes  an  infant  Into  his  service,  the  duty 
of  explaining  to  him  fully  the  hazards  and 
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charged  his  duty  In  this  regard  unless  the 
Instructions  and  precautions  given  are  so 
graduated  to  the  youth.  Ignorance,  and  In- 
experience of  the  servant  as  to  make  hini 
fully  aware  of  the  danger  to  him,  and  to 
place  him,  with  reference  to  It,  in  substan- 
tially the  same  state  as  If  he  ■were  an  adult." 
These  be  wise  and  Just  words,  and  were  so 
esteemed  by  tlie  supremo  court  of  Ohio, 
which  cited  with  approval  both  the  above 
extracts  in  Rolling  Mill  Co.  v.  Corrigan.  40 
Ohio  St.  283,  20  N.  K.  400,  15  Am.  St.  Rep. 
590.  Further,  citing  like  authorities  from 
the  decisions  of  sister  states,  that  conrt  fur- 
ther held  that  an  infant  employ^,  whose  em- 
ployer has  not  Instructed  him,  as  It  was  his 
duty  to  do,  and  who,  while  In  the  discharge 
of  his  employment,  sufTers  an  Injury  by  rea- 
son of  such  neglect,  may  maintain  an  ac- 
tion tlierefor  notwithstanding  he  did,  by  rea- 
son of  his  youth  and  ignorance,  some  act 
which  contributed  to  his  Injury,  but  which 
he  was  not  advised  ■would  be  likely  to  Injure 
him.  To  same  purport,  cases  cited  in  the 
notes  to  that  case  (15  Am.  St  Rep.  603),  and 
Smith  V.  Irwin,  51  N.  J.  Law,  507,  18  Atl. 
8.")2,  14  Am.  St.  Rep.  099,  and  notes.  lu 
Tagg  V.  McGeorge,  155  Pa.  368,  26  Atl.  671. 
35  Am.  St.  Rep.  889,  It  was  held  that  the 
master  Is  liable  for  the  Injury  resulting  when 
he  puts  a  young  and  inexperienced  person  to 
work  with  a  dangerous  machine  without  giv- 
ing suitable  Instructions  as  to  the  manner 
of  using  them,  and  warnings  aa  to  the  haz- 
ard of  carelessness  In  their  use.  See,  also, 
notes  to  this  case  (35  Am.  St  Rep.  889).  To 
the  like  purport  Is  Norton  v.  Volzke,  158  111. 
402,  41  N.  E.  1085,  49  Am.  St  Rep.  167,  and 
cases  cited  therein  and  In  the  notes  thereto. 
In  Bailey,  Pers.  Inj.  §  2766,  It  Is  said:  "Per- 
sons who  employ  children  to  work  with  dan- 
gerous machinery  or  In  dangerous  places 
should  anticipate  that  they  will  exercise  on- 
ly such  judgment,  discretion,  and  care  as  is 
usual  among  children  of  the  same  age  under 
similar  circumstances,  and  are  bound  to  use 
due  care,  having  regard  to  their  age  and  in- 
experience, to  protect  them  from  dangers  in- 
cident to  the  situation  In  which  they  are 
placed;  and,  as  a  reasonable  precaution  in 
the  exercise  of  such  care  In  that  behalf,  It 
Is  the  duty  of  employer  to  so  Instruct  such 
employes  concerning  the  dangers  connected 
■with  their  employment,  which  dangers,  from 
their  youth  and  inexperience,  they  may  not 
comprehend  or  appreciate,  that  they  may,  by 
the  exercise  of  such  care  as  ought  reason- 
ably to  be  expected  of  them,  guard  against 
and  avoid  injuries  arising  therefrom,"— and 
further  adds  that  an  infant  who,  by  reason 
of  his  youth  and  Inexperience,  Is  Injured, 
when  not  properly  Instructed  and  warned  as 
to  the  dangers  Incident  to  his  work,  may  re- 
cover therefor.  See,  also,  sections  2774,  2777, 
and  2789.     In  section  2767  (also  In  1  Shear. 


the  preBumption  Is  the  other  -way  The  duty 
-of  masters  to  Infants  Is  also  suiumed  up  In 
similar  language  to  the  above  authcH-lttes  in 
1  Shear.  &  R.  Neg.  {|  73,  219.  In  Wats. 
Pers.  In].  {  114,  It  Is  said:  "The  defendant 
will  be  liable,  if  negligent,  though  it  is  the 
act  of  tlie  child  injured  which  is  proximate 
to  his  own  Injuries,  if  such  act  is  of  a  char- 
acter naturally  to  be  expected  of  a  child, 
and  In  accordance  with  the  usual  indiscre- 
tions and  errors  of  judgment  characteristic 
of  Immature  years."  It  does  not  appear,  and 
cannot  be  ascertained,  how  this  Injury  oc- 
curred. The  little  sufferer,  In  hla  artless  tes- 
timony, says  he  does  not  know;  that  he  did 
not  put  his  hand  In,  and  he  could  not  bare 
been  hurt  If  he  had  not,  yet  he  was  hurt. 
If,  as  is  probable,  from  his  account,  he 
thought  to  rest  his  tired  little  legs  by  lean- 
ing against  the  machine,  as  he  said  he  did, 
and,  dropping  asleep,  he  unconsciously  flung 
his  arm  over  the  top  to  rest  himself  or  to 
keep  from  falling,  or  If,  as  defendant  con- 
tends, with  the  curiosity  and  lack  of  judg- 
ment nature  makes  incident  to  nine  years  of 
age,  he  climbed  upon  the  machine  'to  see 
the  wheels  go  round,"  and  touched  them, 
this  (there  having  been,  as  he  testifies,  no 
instruction  or  warning  from  the  employer  as 
to  the  danger)  would,  upon  the  above  author- 
ities, justify  the  finding  of  the  Jury. 

There  Is  no  exception  presented  as  to  con- 
tributory negligence,  but  it  may  not  be  In- 
appropriate to  recall  that  In  Ward  v.  Manu- 
facturing Cfo..  126  N.  C.  946,  36  S.  E.  104, 
this  court  said  (approving  the  charge  of  the 
court  below,  who  was  the  same  judge  who 
tried  this  cause)  that,  If  the  Immaturity  and 
Inexperience  of  a  child  of  11  years  old  was 
the  cause  of  his  exposing  himself  to  danger, 
he  was  not  guilty  of  contributory  negligence, 
and  added,  "The  factory  superintendent  put 
these  children  to  work,  knowing  their  im- 
maturity of  mind  and  body,  and  when  one 
of  them,  thus  placed  by  him  in  places  re- 
quiring constant  watchfulness,  is  injured,  ev- 
ery sentiment  of  justice  forbids  that  the  cor- 
poration should  rely  on  the  plea  of  contribu- 
tory negligence."  There  was  a  dissent  In 
the  case,  but  not  upon  this  point. 

The  court  below  did  not  charge  In  this 
case  that  employing  a  child  of  nine  years 
of  age  In  such  dangerous  work,  especially 
without  instruction,  was  per  se  negligence. 
Whether  It  would  be  error  to  refuse  to  so 
charge  Is  not. before  us,  and  cannot  be  pre- 
sented liere,  for  the  plaintiff  is  not  appealing, 
and  we  can  only  pass  upon  exceptions  to 
the  charge  or  refusal  to  charge  duly  noted 
In  apt  time.  But  as  It  is  a  subject  of  grow- 
ing Importance  to  lawyers,  as  well  as  in  pub- 
lic Interest  generally,  It  may  be  well  to  cite, 
as  Indicative  of  the  conclusion  to  which  the 
maturer  judgment  of  mankind  Is  tending, 
the  age  below  which  legislative  construction 
Is  other  states  bad  made  it  Illegal,  and  there- 


the  ofllcial  publications  of  the  United  States 
fovemment.  It  Is  Illegal  to  employ  any  child 
In  a  factory,  imder  15  years  of  age.  In  Flor- 
ida, Rhode  Island,  Washington,  and  swltzer 
land,  or  under  14  years  of  age  In  Colorado. 
Connecticut,  Illinois,  Indlnoa,  Massachusetts. 
Michigan,  Minnesota,  Missmu'I,  Nebraska.  New 
Hampshire,  New  York.  Oklahoma.  South  P:i- 
kota,  Tennessee.  Vermont.  Wisconsin.  Wyom- 
ing, New  South  Wales,  New  Zealand,  Ontario 
Queensland,  and  Sweden.  In  Manitoba  It  is 
illegal  to  employ  children  In  any  factory  un- 
der 16  years  of  age.  In  Ohio  it  Is  illegal 
to  employ  in  a  factory  girls  under  10  and 
boys  under  IS.  In  Louisiana,  New  Jersey,  and 
Quebec  the  age  limit  Is,  girls  14,  boys  12.  In 
Pennsylvania,  France,  Germany,  and  SoutV 
Australia  the  age  limit  Is  13.  In  the  follow- 
ing it  is  Illegal  to  employ  children  In  any 
factory,  under  12  years  of  age:  California. 
Maine,  Maryland,  North  Dakota,  Austria. 
Belgium,  Holland,  Norway,  Russia,  and  Gre-ar 
Britain  (in  which  children  under  14  can  work 
only  6  hours  per  day,  and  those  undo-  21  an* 
prohibited  to  work  at  night);  and  In  Den- 
mark 10  years.  During  the  present  year  Ken- 
tucky, Maryland,  and  perhaps  others,  have 
enacted  similar  laws,  making  14  years  the 
limit,  and  Virginia  has  adopted  the  12-year 
limit.  In  Porto  Rico,  no  child  under  16  years 
of  age  Is  permitted  by  law  to  work  In  a 
factory  more  than  6  hours  In  24.  With  this 
consensus  of  opinion  in  nearly  the  entire  civil- 
ized world,  it  might  be  that  it  would  not  Iiave 
been  error  If  the  judge  had  held  that  It  was 
negligence  per  se  to  put  a  child  of  the  tender 
age  of  9  years  to  work  on  a  dangerous  ma- 
chine, which  he  had  never  seen  before,  with- 
out any  instructions  or  warning,  and  to  leave 
him  there  by  himself  without  stopphig  the 
machine.  But  however  that  may  be,  it  cer^ 
talnly  was  not  error  to  leave  the  question  of 
negligence  to  the  jury,  with  the  charge  given 
In  connection  therewith,  which  was  very  fa- 
vorable to  the  defendant.    No  error. 

MONTGOMERY,  J.  (dlssenttag).  The  al- 
legations of  the  complaint,  substantially, 
stated  are:  First,  that  the  defendant  em- 
ployed the  plaintiff,  a  child  of  nine  years  of 
age,  to  work  for  It  around  a  machine  cnllcHl 
a  "Sander,"  used  for  sandiwperlng  lumber, 
and  which  consisted  of  a  large  Iron  frame 
"upon  which  were  adjusted  a  system  of 
drums  covered  with  sandpaper,  over  which 
there  revolved  rapidly  a  system  of  iron  roll- 
ers or  cylinders  when  in  operation,  and  which 
said  rollers  or  cylinders  were  unguarded  and 
uncovered,  and  exceedingly  dangerous  when 
operated  by  an  experienced  workman";  sec- 
ond, that  the  plaintiff  was  Inexperienced  in 
the  use,  and  ignorant  of  the  dangerous  char- 
acter, of  said  machine,  and  that  the  defend- 
ant, knowing  of  his  youth  and  Inexperieno*- 
and  Ignorance,  employed  the  plaintiff,  and 
set  him  to  assi.stlug  In  sanding  pieces  of  lum- 


UIs  work,  or  to  caution  him  as  to  the  dangers 
incident  thereto.    There  is  an  allegation  of 
tlie  complaint  In  these  words:    "That  the 
l>Iaintiff,  by  reason  of  his  tender  years,  lack- 
«»<i  the  capacity  to  understand  and  appreciate 
tilt;  dangers  incident  to  his  employment,  and 
was  unfit,  by  reason  of  his  youth  and  Inex- 
perience, to  be  set  at  such  work,  which  the 
<lef  endant  well  knew,  but  carelessly  and  neg- 
ligently 80  engaged  him  In  it."    There  was 
another  allegation  that  the  child  was  badly 
Iiurt  while  he  was  engaged  In  his  work,  and 
that  the  injury  was  permanent.    At  the  end 
of    the    plaintiffs    testimony    the    following 
statement   in   the   case   on    appeal   appears: 
•'The   defendant   here    moved    the   court   to 
4li»mi88  the   complaint  under  Acts   1897.   c. 
109,  for  the  reason  that  the  defendant  was 
not  shown,  in  any  aspect  of  the  testimony,  to 
have  been  negligent.    During  the  discussion 
<it'   this  motion  the  court  stated  to  the  plaln- 
tlfl"s  attorneys   that,    unl.?s.<<   it   were   negli- 
^i'lice  In  the  defendant  to  employ  the  plain- 
tiff at  all,  the  plaintiff  had  not  made  out  a 
i'sise."    Upon   a   careful   review   of   the   evl- 
«lence,  we  are  of  the  opinion  that  his  lionor 
lunde  no  mistake  in  his  Conclusions  upon  the 
t'lTeet  of  the  evidence,  and  yet  he  submitted 
the  matter  to  the  jury,  and  there  was  a  ver- 
dict for  the  plaintilT.    That  was  error.    The 
Jury  should  have  been  instructed  that  there 
was  no  evidence  tending  to  show  that  the  de- 
fendant was  negligent  as  alleged  in  the  com- 
plaint 

The  following  Is  the  whole  evidence  in  the 
case: 

The  plaintiff,  being  sworn,  testified  In  his 
own  behalf  as  follows:  "I  was  eleven  years 
of  nge  the  Ist  day  of  August,  1901,  and  was 
linrt  on  Wednesday,  the  3d  day  .Tanuary, 
IIHX).  I  went  to  work  In  the  defendant's  fac- 
tory on  January  1,  1900,  and  had  never  be- 
fore worked  In  any  factory.  My  father  was 
Tiot  at  home  on  Monday,  Tuesday,  nor  Wed- 
nesday, the  day  that  I  was  hurt.  I  went  to 
the  factory  on  Monday  morning  to  get  em- 
ployment. I  asked  Mr.  Redding  If  I  could 
get  work  there,  and  he  said  'Yes.'  Mr.  Grls- 
som,  the  foreman  of  the  factory,  said  he 
would  give  me  2oc.  per  day,  and  I  hired  to 
him,  and  he  put  me  to  tailing  a  molder  and 
pulling  sawdust  to  the  furnace.  I  tailed  the 
molder  the  first  day,  tailed  a  planer  some 
the  next  day,  and  tailed  the  molder  and 
planer  some  the  day  I  went  to  work  on  the 
sunder.  I  went  to  work  on  the  sandor  about 
one  o'clock.  A  sander  is  a  machine  with  roll- 
ers, and  sandpaper  on  the  rollers,  and  is  run 
by  belts.  The  machine  was  running  when  I 
went  to  It.  Ellison  was  running  the  ma- 
chine, and  stood  at  Its  front  end,  and  I  stood 
at  the  rear  or  back  end.  Ellison  told  me  to 
go  and  take  the  planks  as  they  came  out  of 
the  machine.  I  worked  there  an  hour  a  id  a 
half,  taking  the  planks  out  of  the  machine. 


sander  before.  The  planks  being  sanded 
were  safe  doors.  When  I  got  hurt,  Ellison 
had  left  the  machine  to  go  after  more  planks. 
This  was  the  only  time  he  left  the  machine. 
He  did  not  stop  the  machine.  When  I  took 
a  plank  out  I  was  standing  where  I  always 
stood.  While  Ellison  was  gone,  I  leaned  up 
against  the  machine  and  laid  my  hand  on  It, 
and  It  was  caught,  and  I  lioUered.  Some- 
iKHly  came  and  raised  up  the  machine  and 
took  my  hand  out.  My  hand  was  mashed 
up.  Nobody  explained  the  machine,  or  warn- 
ed me  where  the  dangerous  places  were.  I 
hired  for  three  weeks,  and  told  the  foreman 
I  was  a  schoolboy.  I  was  taken  to  Dr. 
Staunton,  and  my  hand  bled  very  muclu 
My  arm  rose  about  a  week  after  I  was  hurt. 
I  had  never  before  been  In  a  factory  to  stay 
any  time,  but  had  been  in  furniture  factories 
several  times,  but  had  not  exanihunl  the  ma- 
chines. My  hand  was  mashed  between  the 
rollers."  On  cross-examination  plaintiff  tes- 
tified: "Mr.  Redding  did  not  toll  me  about 
tlie  machine.  I  don't  remember  whellior  the 
machine  was  higher  than  my  head.  I  was 
then  four  feet  high.  A  sander  is  higher  than 
a  molder.  I  could  stand  on  the  floor  and  see 
on  top  of  the  sander,  and  could  see  Inside  of 
the  machine,  and  see  the  rollers,  with  the 
sandpaper  on  them,  running.  I  don't  know 
whether  I  could  stand  on  the  floor  and  reach 
over  the  top  of  the  sunder,  and  put  my  hand 
down  on  the  saiiilpaper.  If  1  were  to  stand 
on  the  floor  and  lean  up  against  the  back  of 
the  machine.  It  would  be  safe,  and  I  would 
not  touch  the  machinery,  and  It  would  not 
hurt  me.  I  was  not  hurt  by  the  cogwheels 
on  the  side  of  the  ma2hine.  I  did  not  climb 
up  on  the  machine.  When  standing  on  the 
floor  I  could  lean  up  against  the  machine 
and  could  not  touch  the  wheels,  but  could 
see  the  wheels  running.  I  do  not  know  how 
my  hand  touched  the  wheel.  I  was  then 
four  feet  tall,  and  the  plank  came  out  of  the 
end  of  the  machine,  at>out  midway  between 
the  bottom  and  top  of  the  machine.  The 
end  of  the  machine  was  covered  up.  The 
only  place  open  was  where  the  plank  came 
out.  I  don't  know  where  I  put  my  hand, 
but  don't  think  It  was  where  the  timber  came 
out.  There  was  no  timber  coming  out  when 
I  was  hurt.  I  was  not  oxpected  to  go  up 
and  touch  the  machine.  I  knew  It  would 
hurt  me.  I  knew  It  would  hurt  to  put  my 
hand  on  the  moving  wheels.  I  could  see  the 
sandpaper  running.  I  did  not  have  to  put 
my  hand  on  the  machine  in  order  to  take  the 
plank  away.  The  plank  might  fall  on  the 
floor,  and  I  could  then  pick  It  up.  When  I 
see  a  wheel  turning  over,  I  know  It  would 
hurt.  I  would  not  have  been  hurt  If  I  had 
stood  oft  from  the  machine,  and  that  was 
my  proper  place  to  stand.  The  timber  was 
light.  I  would  take  two  at  a  time  and  pnt 
them  on  the  truck.     It  was  better  to  wait 


t'l-a,  It  wouUl  s,"'t?  hurt.  My  hand  could  not 
pet  in  Iho  iiiirliliio  if  I  liiul  not  put  It  in 
tlierc.  I  don't  Iviimv  liow  ln'is  it  was  after 
I  tooli  out  l!u>  h\>t  ji;  ui'c  b'l"  ,ri>  I  was  hurt. 
It  was  .t! 'lii;  tvo  ii.  ,;i;Ic.-n,  I  r  h  k  .».  I  was 
i.ot  liuit  \v  ;:••  t;;i.i:i;  ouL  i-Iiuk  ;i  .il  putting 
it  on  t:  .'  '■.':■',:.  I  (I  .nt  r  lii  m'.'-T  what  I 
I  >:ini>il  ;i  .';  •  r  I'..'  !!M  l.'  >'>  for.  .!  ust  never 
ll;(.u;rl:t  (■..■  ii  ;  !!'.  I  y  .'-.r.i,  ;\.,1  leant  up 
!i,.;:ii'ist  if.  li  V  .;  a  1 1'  ;y  <1.  •  •■.ous  place 
vrlicre  1  \.- ..-.  •.'■-,■'  '.'  :.  ;i;;  Hi'  *,:..r'or  would 
coiiiu  orl  a,,;  j  .-.  '  .m  •'  )>■!;■;  ■•  :r!-  ;C  you  did 
not  loci;.  I  •:• ',  pi  "",  I  :<•■'.•  {lie  trucli 
that  w.>;'  o:'i>  ;i'.>'.  'i  .••  <",.  ,:  i.'  irom  the 
Sander  t.)  i'  ■  y.-.:11  ^.• ; ;  ,'s  :  ■;•  ;,..  .'iMui  me  to 
yon  (al .  ;:■  !2  c  v  :ri  (■ ,  ;i,  a  ■  i  ;',:  ■  ;,  the  same 
distance  !;•.:.  i^."  r.-':\  r  l.>  a./  -jiher  ma- 
cliinc.  T!  "  ;:■:  ':  ■■.'  r  0:1  1'u>  r  1'  ;.;  was  go- 
inic  round  •;-  '.  •■>;  it  c  >  I'd.  I  c  '.d  see,  if 
I  j)ut  niv  1.  11  ;  ;  ■:  .  ;  n  tii.>  r  1. ■•.■.•.  it  would 
pet  hurt.  1''  I  1;  ;  .'1.  ■■!  oi'f  v.i.vrp  I  ought 
to  l>avc  s,'  ■',.  I  w '.;id  n.it  ii.'.v.-  ^4ten  my 
hand  in.  I  il.-M't  l)'i-;lc  I  puc  it  in,  but  It 
would  n.'t  !.:i.-.'  '.: -t  in  Uii!'!;i  1  y,,\t  it  In.  It 
wa.s  lu'itcr  to  si  ■:'.(!  a\.ay  fmni  tl.c  machine 
to  take  iln>  iil-.:ik  oiit."  On  riij'ict  exam- 
ination ])!ai:..:ii  t'sli.i'd:  'Tlii'  plauk  was 
nearly  tlie  same  l('n^i;i  and  width.  One  roll- 
er ran  one  way,  and  anotlior,  another.  One 
roller  was  over  thl^  top  of  tlie  otlicr.  I  don't 
remember  which  roller  had  the  sandpaper  on 
it  I  was  standing  on  my  feet  when  I  got 
hui't  I  did  not  get  off  of  the  floor.  I  am 
Ave  feet  high  now.  I  don't  know  whether  I 
have  grown  a  toot  or  not." 

E.  H.  Fitzgerald,  father  of  the  plaintiff, 
being  sworn,  testilU'd  for  the  plaintiff,  in 
substance,  that  he  lived  In  High  Point;  that 
he  was  father  of  the  plaintiff;  tiiat  he  work- 
ed on  a  farm  in  tlie  country;  that  he  was 
not  In  town  the  day  the  plaintiff  hired  to 
defendant.  And  over  defendant's  objection 
he  testified:  That  he  did  not  hire  the  plain- 
tiff'to  the  defendant,  and  that  he  knew  noth- 
ing about  it.  (Defendant's  objection  over- 
ruled. Exception.)  That  when  he  got  back 
the  plaintiff  was  In  bed.  with  his  arm  dress- 
ed. That  the  doctor  came  to  see  him  every 
day  for  a  week  or  10  days.  That  there  was 
an  abscess  on  his  arm.  from  which  plaintiff 
suffered.  That  plaintiff  remained  In  betl  till 
the  first  week  In  March.  On  cross-exami- 
nation witness  testified  that  the  doctor's  bill 
was  paid  by  defendant. 

H.  B.  Croudi,  witness  for  plaintiff,  being 
duly  sworn,  testified:  That  lie  was  working 
for  defendant  the  day  tlie  plaintiff  was  hurt, 
and  that  when  he  got  to  the  machine  the 
plaintiff  had  his  hand  ont  of  the  machine. 
That  when  he  first  looked  round,  ou  hearing 
the  plaintiff  "holler,"  Albion  Sheperd  was 
getting  the  boy  out.  "I  have  worked  at 
Sanders.  The  bed  or  frame  on  this  sander 
was  36  Inches  wide,  and  5  feet  0  Inches  long, 
and  3  feet  and  10  Inches  high.    There  were 


are  6  or  8  rollers,  which  are  about  3  incbes 
In  diameter.  It  Is  10  Inches  frMn  where  tho 
plank  comes  oat  at  the  aid  to  tbe  top  of 
the  machine.  Tbe  sand  drums  ran  to'vrard'i 
the  front,  and  the  rollers  run  toward.s  tl:*- 
back,  of  the  machine.  From  the  place  where 
the  plank  comes  out  to  tbe  floor  is  thre  ■ 
feet.  If  the  plaintiff  stack  bis  band  fur 
enough,  it  would  reach  the  sand  drum."  On 
cross-examination  witness  testified:  "Ti;<; 
macliiue  is  3G  Inches  wide,  46  Inches  liii:U. 
and  5  feet  9  Inches  long.  If  the  plaintiff  wns 
only  4  feet  high  at  the  time  he  was  injured, 
he  could  not  stand  on  tbe  floor  and  reach 
over  and  touch  the  rollers.  If  you  look  over 
the  top  of  the  machine,  you  can  see  the  rolle:-« 
turning  over,— all  of  them,— if  no  timber  was 
iu  the  machine.  I  think  the  plaintiff  woul>i 
have  had  to  get  up  on  the  machine  to  get  to 
the  rollers.  Don't  think  he  could  stand  on  th.- 
floor  and  touch  any  roller  that  would  hurt 
him.  I  don't  think  the  plaintiff  could  stand 
on  the  floor  and  look  into  the  machine. 
There  is  no  danger  In  leaning  up  against 
this  machine.  It  is  about  one  foot  from 
where  plank  comes  oat  of  the  machine  to  the 
first  roller,  and  this  roller  Is  ten  inches  fnnn 
the  top  of  the  machine;  and.  when  the 
plaintiff  was  standing  on  the  floor,  be  would 
have  to  reach  over  the  top  of  the  machine, 
and  towards  the  front  one  foot,  and  then 
down  towards  the  floor  ten  inches,  before 
the  roller  would  be  touched.  It  does  not 
look  to  me  like  he  could  have  got  bis  band 
in  without  climbing  up.  The  machine  has 
an  iron  casting  all  around  it,  from  bottom 
to  top,  and  be  could  not  have  got  his  band 
in  the  place  where  the  timber  comes  oat. 
The  sander  was  ten  or  fifteen  feet  from  anj 
other  machine.  All  the  wheels  inside  can 
be  seen  by  looking  over  the  top  of  the  ma- 
chine. There  was  no  danger  about  this  ma- 
chine unless  you  p&t  your  hand  in  It.  Boys 
ars  generally  employed  to  do  such  work  as 
the  plaintiff  was  doing,  and  a  boy  the  size 
and  age  of  the  plaintiff  could  do  It  in  safe- 
ty. There  is  an  apron  6  or  8  inches  wide 
projecting  out  across  the  end  of  the  ma- 
chine at  a  point  about  10  Inches  from  the  top, 
so  that  one  could  not  lean  directly  np  against 
the  casting,  on  account  of  this  apron.  The 
proper  place  to  stand  to  tail  this  machine 
is  about  2  feet  from  the  back.  There  is  no 
danger  from  belts  in  working  near  this  ma- 
chine, as  they  are  at  the  front  end,  and  run 
at  an  angle  of  45  degrees  or  more."  On  re- 
direct examination,  witness  testified:  "Boys 
are  employed  to  do  this  work  because  they 
are  cheaper  than  men."  Recross-examina- 
tion:  "If  the  plaintiff  was  as  much  as  4^ 
feet  high  when  hurt,  he  could  not  have  stood 
on  the  floor  and  touched  a  single  roller  that 
would  have  hurt  his  hand.  The  rollers  next 
to  back  of  machine  do  not  revolve  when 
there  Is  no  timber  going  through,  and  I  dj 
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see  the  feed  roller  tnnning.  The  sand  drums 
run  all  the  tUue.  They  are  about  18  Inches 
in  diameter." 

From  the  evidence.  It  is  clear  that  the  de- 
fendant had  taken  every  precaution  to  en- 
case tlie  machinery,  and  thereby  to  render  It 
as  safe  as  could  reasonably  be  done  to  those 
\vho  were  employed  about  It,  and  that  any 
danger  connected  with  Its  operation  was  ful- 
ly known  and  appreciated  by  the  plaintiff. 
Xo  Instruction,  therefore,  was  necessary  to 
be  given  him.  So  far  as  the  whole  evidence 
goes,  the  defendant  was  not  negligent  either 
in  the  character  of  the  machinery  used.  In 
tbe  provision  made  for  protection  against 
Iiarm  to  Its  employes,  or  In  its  failure  to  in- 
struct the  plaintiff  as  to  any  danger  connect- 
ed with  his  work. 

There  was  testimony  given  by  one  of  the 
employes  of  the  defendant  that  little  boys 
were  employed  to  do  the  work  which  the 
plaintiff  was  engaged  in  when  he  was  hurt 
because  their  labor  was  cheaper  than  that 
of  men.  If  the  writer  of  this  opinion  had 
the  power  to  correct  that  evil  practice  and 
bad  example.  It  would  be  corrected  at  once. 
The  employment  of  chlklron  of  the  age  of 
this  plaintiff  by  manufacturing  establish- 
inents  is  revolting  to  the  sensibilities  of  all 
generous  minds;  and  the  personal  injuries 
■which  often  come  to  these  little  sufferers 
■while  engaged  In  such  work  arouse  the  sym- 
pathies and  also  the  indignation  of  great 
numbers  of  our  people, — of  th^e  who  have 
children,  especially.  If  the  writer  was  a 
member  of  the  legislative  body,  bis  vote 
■would  be  to  prevent,  by  stringent  enactment, 
the  employment  of  children  under  12  years 
of  age  In  connection  with  dangerous  ma- 
chinery. But  it  is  the  function  of  the  judi- 
ciary—the duty  of  the  court— to  expound  the 
laws,  not  to  make  them.  According  to  the 
testimony,  the  plaintiff,  at  the  age  of  9  years, 
and  employed  because  his  labor  was  cheaper 
than  that  of  a  man,  has  been  maimed  foe 
life,  and  yet  we,  as  a  court,  in  my  opinion, 
can  grant  him  no  relief  under  the  laws  of 
the  commonwealth. 


FURCHES,  C.  J. 
Ing  opinion. 


I  concur  In  the  dlssent- 


McCLURE  T.  FETJ.OWS  et  a!. 

(Supreme  Court  of  North  Carolina.     Dec.  16, 
1902.) 

COMMENCEMENT    OP    ACTION  —  ISSUANCE    OF 
SUMMONS— PUBLICATION— ATTACHMENT. 

1.  Under  Code,  S  199.  providing  for  com- 
mencement of  action  by  if5suance  of  summons; 
nnd  section  161,  providing  that  an  attion  is 
commenced  when  summons  is  issuoii;  and  sec- 
tion 348,  providing  that  a  -w.-irrant  of  attach- 
ment may  be  granted  to  accompany  the  sum- 

f  1.  See  Attachment,  vol.  6,  Cent.  Dig.  K  398,  678. 


tuuiiiiiriii,  aiju  Lue  HfiuHi  puijiicaiiuu  luert-ot 
as  required  by  sections  219,  S.'»2,  do  not  ffive 
jiirisdirtiou,  the  summons  having  been  merely 
filled  out,  and  not  issued,  and  issuance  not  hav- 
ing been  waived. 
Clark,  J.,  dissenting. 

Appeal  frcra  superior  court,  Mitchell  coun- 
ty;   Hoke,  Judge. 

Action  by  W.  K.  McClure  against  C.  A. 
Fellows  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

S.  J.  Ervin,  for  appellants.  J.  T.  Perkins, 
for  appellee. 

COOK,  J.  The  defendants  entered  a  spe- 
cial appearance,  and  moved  to  vacate  the  at- 
tachment and  dismiss  the  action  upon  the 
ground  that  no  summons  had  issued,  and 
that  the  levy  of  the  attachment  was  void, 
and  of  no  effect.  His  honor  overruled  the 
motion,  and  defendants  excepted  and  appeal- 
ed. 

From  the  facts  agreed  it  appears  that  the 
summons  was  fllled  out  and  signed  by  the 
clerk,  but  never  issued  to  the  sheriff,  or  to 
any  one  for  him,  but  remained  in  the  office 
of  the  clerk.  An  order  of  publication  of  the 
summons  and  of  the  warrant  of  attachment 
was  duly  signed  by  the  clerk,  and  the  same 
was  duly  published.  So  the  question  raised 
by  defendant's  exception  for  our  decision  Is, 
did  the  publication  pursuant  to  the  order  of 
the  clerk  dispense  with  the  issuing  of  the 
summons?  There  are  only  two  ways  by 
which  a  civil  action  may  be  commenced: 
(1)  By  issning  a  summons  (Code,  §  199);  (2) 
by  submitting  a  controversy  without  action 
(Id.  §  567).  When  the  former  method  is  re' 
sorted  to,  the  action  Is  commenced  when  the 
summons  Is  issued  (section  161),  and  not  un- 
til that  Is  done.  But,  if  the  defendant  sees 
proper  to  do  so,  he  may  appear  without  a 
summons,  and  thereby  waive  Its  issuance. 
Moore  v.  Railroad  Co.,  67  N.  C.  209;  Middle- 
ton  v.  Duffy,  73  N.  C.  72;  Etheridge  v.  Wood- 
ley,  83  N.  C.  11;  Fleming  v.  Patterson,  99  N. 
C.  404,  6  S.  E.  39C.  However,  no  such  waiv- 
er was  made  in  this  case.  The  summons  was 
not  Issued.  It  did  not  pass  from  the  hands 
of  the  clerk.  It  was  never  delivered  to  the 
sheriff,  nor  to  any  one  for  him,  expressly  or 
Impliedly.  Therefore  it  was  never  issued. 
Webster  v.  Sharpe,  116  N.  C.  466.  21  S.  E. 
912  (at  page  471,  116  N.  C,  and  at  page  912, 
21  S.  E.).  It  was  in  process  of  issuance, 
and,  had  it  been  delivered  to  the  sheriff,  or 
to  some  one  for  him,  its  Issuance  would  have 
then  become  complete,  and  been  In  force  aud 
of  effect  from  the  time  of  the  filling  out  and 
dating  by  the  clerk.  The  plaintiff  contends 
that  the  order,  by  the  clerk,  of  the  publica- 
tion of  the  summons  and  notice  of  attach- 
ment, and  the  actual  publication  thereof  as 
required  by  statute  (Code,  H  219,  352),  dis- 
pensed with  the  formality  of  issuing  a  sum- 
mons to  the  sheriff,  who  would  have  (know- 


non  est  Inventus,  and  that  the  defendants 
were  In  no  way  prejudiced  .by  the  fact  that 
the  summons  was  not  issued  from  the  clerk's 
oflSce;  that  as  full  and  actual  notice  was 
given  to  defendants  by  the  publication  when 
and  where  to  come  and  defend  their  prop- 
erty as  if  the  summons  had  in  fact  been  is- 
sued; that  the  court  acquired  Jurisdiction  of 
the  property  levied  upon  under  such  order 
and  publication,  and  that  it  would  have  been 
useless  for  the  clerk  to  have  handed  to  the 
sheriff  the  simimons  for  him  to  enter  there- 
on, "Not  to  be  found  in  North  Carolina  after 
due  search,"  and  then  to  hand  it  back  to  the 
clerk,  when  the  fact  that  defendants  were 
not  residents  and  could  not  be  found  in  the 
state  already  appeared  to  the  court  by  affi- 
davit. This  contention  cannot  be  sustained, 
for  it  Is  contrary  to  the  express  requirements 
of  the  Code  and  the  rulings  of  this  court. 
Attachment  is  a  provisional  or  auxiliary  rem- 
edy, and  derives  Its  life  and  snjiport  from  the 
action,  which  can  exist  only  wlien  consti- 
tuted in  one  of  the  ways  above  stated.  So, 
there  being  no  summons  to  support  the  ac- 
tion, and  no  waiver  of  the  same,  all  proceed- 
ings had  were  not  only  irregular,  but  void. 
Marsh  v.  Williams,  C3  N.  C.  371  (at  page 
373).  The  service  attempted  to  be  made  by 
publication  was  a  nullity,  for  no  summons 
had  been  issued,  and  therefore  none  could  be 
served.  The  warrant  of  attachment  may  be 
granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  ac- 
tion (Code,  8  348),  but  not  before.  Here  the 
attachment  Issued,  but  no  summons.  So  it 
was  void,  and  of  no  effect.  Marsh  T.  Wil- 
liams, supra. 
Error. 

PURCHES,  C.  J.  After  full  consideration, 
I  regret  that  I  feel  it  my  duty  to  concur  in 
the  opinion  of  the  court  written  by  Justice 
COOK,  as  It  necessarily  overrules  the  case 
of  Best  V.  Mortgage  Co..  128  N.  C.  351,  38  S. 
E.  023,  an  opinion  In  which  I  concurred.  I 
agree  with  .Justice  CLARK  that  Best  v. 
Mortgage  Co.  fully  sustains  the  plaintiff's 
contentions,  and  under  that  decision  the 
plaintiff's  action  should  be  sustained.  But 
that  case  Is  In  direct  conflict  with  Webster 
V.  Sharpe,  IIG  N.  C.  4G6,  21  S.  E.  912,  and 
Marsh  v.  Williams,  63  N.  C.  371,  and  cannot 
stand,  if  they  stand.  They  cannot  stand  to- 
gether. Best  V.  Mortgage  Co.  is  wrong,  or 
Webster  v.  Sharpe  and  Marsh  v.  Williams 
are  -wTong.  As  this  Is  so,  I  feel  It  my  duty 
to  agree  with  that  opinion  which  seems  to 
me  to  be  sustained  by  reason  and  the  neces- 
sary construction  of  statutes.  The  Code  has 
abolished  attachments  as  original  actions, 
and  made  them  only  ancillary  remedies,  giv- 
en in  an  action  then  subsisting.  Marsh  y. 
Williams,  supra.  And  all  actions  must  be 
commenced  by  issuing  a  summons  (except  In 
one  instance,  pointed  out  in  the  opinion  of 


issued  as  well.  Webster  v.  Sharpe,  cited  in 
Currle  v.  Hawkins,  118  N.  C.  SOS,  24  S.  E. 
476.  I  am  therefore  satisfied  that  the  oi>i:i- 
ion  of  the  court  (by  Justice  COOK)  is  sus- 
tained by  reason,  principle,  the  statutes,  an  1 
the  authorities  cited,  and  that  Best  v.  Mor- 
gage  Co.  Is  not.  It  Is  said  this  objection  is 
only  technical,  and  It  makes  no  dlfferen.- 
whetlier  the  summons  was  issued  or  um-; 
that,  if  it  had  been  Issued,  It  could  never 
have  been  served,  as  the  court  had  evideii'  - 
before  it  that  the  defendant  was  a  nonr«'~i- 
dent.  If  it  be  admitted  that  the  defeuduu: 
was  a  nonresident,  still  be  might  have  I»><mi 
in  the  county,  and  liable  to  be  served.  I'.ii: 
if  it  be  conceded  that  the  issuance  of  Tii.- 
summons  in  this  case  was  technical,  still  ;•. 
was  fundamental  In  constituting  the  action 
In  court,  and  must  be  observed.  The  acii-i;! 
in  Marsh  v.  Williams  was  dismissed  for  tli>? 
reason  tliat  no  summons  had  been  Issh.h!. 
And,  in  my  opinion,  when  the  court  finds  iU,<: 
It  has  committed  an  error,  and  tlierrliy 
brought  its  own  opinions  In  conflict  wit's 
each  otlier,  the  sooner  It  Is  corrected  the  bet- 
ter, unless  the  opinion  has  become  what  h 
called  stare  decisis,  and  a  rule  of  property. 

DOUGLAS,  J.  I  concur  in  the  opinion  of 
the  court  as  delivered  by  Justice  COOK  upi>ii 
the  express  words  of  the  statute.  StHtioii 
109  of  the  Code  provides  that  "civil  actions 
shall  be  commenced  by  Issuing  a  sumnion<.' 
Section  218  simply  provides  for  service  of  tiie 
summons  by*  publication.  It  does  not  {irt^ 
tend  to  do  away  with  the  issuing  of  the  sum- 
mons, nor  does  it  provide  that  the  publica- 
tion shall  take  tlie  place  of  the  summons. 
There  can  be  no  service  of  the  summons  un- 
less there  Is  an  existing  summons  to  In- 
served.  This,  I  think,  clearly  appears  fr<im 
section  219,  which  prescribes  how  the  sum- 
mons shall  be  served  by  publication,  and 
ends  with  the  following  provision:  "And  no 
publication  of  the  summons,  nor  mailing  of 
the  summons  and  complaint,  shall  be  deemed 
necessary."  It  does  not  say  that  no  Issulii? 
of  the  summons  sliall  be  necesary,  and  yet 
It  could  Just  as  easily  have  said  so  if  such 
had  been  the  intention  of  the  legislature.  I 
think  there  is  a  material  difterence  between 
this  case  and  Best  v.  Mortgage  Co.,  128  X.  C 
351,  38  S.  E.  923.  That  case  holds  (Syl.  2) 
that:  "The  Code  (section  218)  does  not  re- 
quire the  issuing  and  return  of  aummont  nut 
served  as  a  basis  for  publication  of  sum- 
mons." The  Italics  are  mine,  and  emphasis-- 
the  effective  words  of  the  decision.  The.-' 
may  be  some  unguarded  expressions  in  tli.< 
opinion,  but  these  must  be  construed  with  re- 
gard to  the  facts  of  the  case. 

CLARK,  J.  (dl.s.<5entlng).  The  appellee  not 
having  filed  a  brief,  as  required  by  rule  "»» 
(as  amended  at  this  term),  we  could  not  per- 
mit oral  argument  by  talm,  and  hence  wt^e 
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without  the  benefit  of  hearing  from  that  side. 
The  rule  requiring  printed  briefs  experience 
has  demoustrated  to  be  an  absolute  necessity 
for  the  careful  consideration  and  dispatch 
of  the  steadily  Increasing  volume  of  business 
in  this  court,  and  must  be  strictly  and  Im- 
partially adhered  to.  Notice  has  long  been 
Kiven  that  the  court  would  be  forced  to  adopt 
such  rule,  which  we  believe  is  In  force  in 
the  highest  courts  of  all  our  sister  states. 
Fortunately  for  appellee,  however,  the  only 
ijoint  presented  on  tills  appeal  has  been  re- 
<ently  and  clearly  decided  by  fhls  court  in  an 
opinion  (Best  v.  Mortgage  Co.,  128  N.  C. 
.'5.51,  38  S.  E.  923),  which  was  followed  by  the 
judge  below.  It  having  been  made  to  "ap- 
pear to  the  satisfaction  of  the  court"  by  affl- 
tlavlt  that  the  defendants  were  nonresidents 
of  the  state,  that  a  cause  of  action  existed 
ii;;ainst  them,  and  that  after  due  diligence 
they  could  not  be  found  in  the  state,  service 
was  ordered- to  be  made  by  publication  as 
provided,  on  that  state  of  facts,  by  Code,  { 
'JIS.  That  section  does  not  require  that  non- 
residence  should  be  made  to  appear  by  Issu- 
auc-e  to  the  Klieriff  and  a  return  "Not  to  be 
found  in  my  county."  but  reciulres  that  it 
Khali  appear  "by  affidavit  to  the  satisfaction 
of  the  court  that  he  cannot  be  found  within 
the  state,"  which  course  was  followed  In  this 
case.  It  apimars  from  the  "facts  agreed"  that 
this  "action  was  begun  by  publication  of 
summons  returnable  to  April  term,  1899, 
Mitchell  superior  court";  that  "the  atndavits 
for  attachment  and  publication  were  in  due 
form,  and  sufficient  in  form  under  the  laws  j 
of  North  Carolina  for  the  purposes  for  which 
they  were  intended,  to  wit,  to  procure  an  or- 
der for  the  publication  of  summons  and  the 
is.snance  of  attachments."  It  further  appears 
in  detail  by  the  case  agreed  that  the  attach- 
ment of  property  and  publication  and  affi- 
davits and  every  step  requii-ed  in  such  pro- 
ceedings were  regular  from  start  to  the  re- 
tarn  term,,  save  that  tlie  defendants  contend 
that  there  was  no  summons  Issued  In  said 
case;  and  this  Is  a  motion  at  that  term  to 
dismiss  the  action  and  dissolve  the  attach- 
ment on  that  ground.  The  authorities  and 
the  statute  are,  of  course,  uniform  that  an 
attachment  Is  ancillary,  and  can  only  be 
granted  when  there  Is  an  action  pending,— that 
Is,  be^m  by  Issuing  a  summons.  Marsh  v. 
Williams,  63  N.  O.  171.  There  was  a  regular 
summons  in  this  case,  and  It  was  regularly 
served  by  publication,  instead  of  by  personal 
service,  since  the  latter  could  not  t)e  had, 
the  defendants  being  nonresidents,  and  it  ap- 
pearing to  the  court  "by  affidavit  to  tlie  sat- 
isfaction of  the  court"  (as  the  statute  requires) 
that,  "after  due  diligence,  defendants  could 
not  be  found  In  this  state."  Why,  then,  issue 
thereafter  a  summons  to  the  sheriff?  The 
statute  does  not  require  it,  and  the  precedents 
say  it  is  not  necessary,  and  nothing  could  be 
accomplished  by  doing  so.  The  summons  in 
such  case  is  "Issued"  when  it  is  ordered  to  be 
published,  and  is  sent  to  the  printer  to  be 


served  by  publication,  as  truly  as  when  it  is 
handed  to  the  sheriff  to  be  served  personally. 
The  "service  Is  by  publication,"  and  that  was 
regularly  had,  and  Jurisdiction  was  obtained 
by  attachment  of  the  property,  and  that  was 
also  regularly  had  In  this  case.  The  cases 
of  Houston  V.  Thornton,  122  N.  O.  365,  29 
8.  E.  827,  65  Am.  St.  Rep.  699,  and  Webster 
V.  Sharpe,  IIC  N.  C.  400,  21  S.  E.  912,  relied 
on  by  defendants,  hold  merely  that,  as  to  the 
statute  of  limitations,  the  summons  Is  "is- 
sued" In  cases  where  there  Is  personal  serv- 
ice, when  it  leaves  the  clerk's  office  to  be 
handed  to  the  sheriff.  They  do*  not  hold  that 
that  is  the  only  mode  of  "Issuance"  of  sum- 
mons. On  the  contrary,  when  the  service  Is 
to  be  by  publication,  the  summons  Is  issued 
when  It  leaves  the  cleric's  office  to  be  served 
In  that  way.  In  both  case's  the  actual  servicn 
Is  later  in  publication  at  the  end  of  the  pro- 
scribed time,  and  in  personal  service  when 
the  defendant  Is  found  and  served  by  readliijr 
the  summons  to  him  and  leaving  him  a  coii.v. 
In  the  late  case  of  Best  v.  Mortgage  Co.,  li'S 
N.  C.  3.-)3,  :J8  S.  E.  9-23,  this  Identical  point 
was  d(H;ided  by  a  unanimous  court,  after  full 
consideration,  and  it  Is  said:  "The  Code  (sec- 
tion 218)  does  not  recjuire  the  issuance  and 
return  of  summons  not  served  as  a  basis  of 
publication  of  summons.  It  provides  merely, 
'^\'hcre  the  jx'rson  on  whom  service  of  sum- 
mons Is  to  be  made  cannot,  after  due  dili- 
gence, be  found  in  the  state,  and  that  fact 
appears  by  affidavit,  to  the  .sati-sfaction  of 
the  court,'  etc.,  then  an  order  for  publication 
of  summons  may  be  made."  And  it  Is  al.<i» 
said  In  the  same:  "As  the  affidavit  then  filed 
.sets  forth  that  the  defendant  was  a  nonresi- 
dent and  that  fact  Is  not  denied.  It  could  have 
served  no  purpose  to  have  Issued  a  summons 
merely  to  be  retui-ned  with  an  indorsement 
of  the  fact  of  nonservlce  by  reason  of  nonresi- 
dence  of  defendant."  The  statute  requires 
such  fact  to  be  shown  "by  affidavit  to  the  sat- 
isfaction of  the  court,"  and  not  by  such  per- 
functory presumption  as  that  the  defendant 
Is  a  nonresident  of  the  state,  because  the 
sheriff  may  return  "Not  to  be  found  in  my 
county,"  when  there  are  90  other  counties 
In  tlie  state.  The  statute  is  more  just  to  the 
defendant,  and  was  strictly  followed  in  this 
case.  Our  precedent,  above  cited.  Is  not  only 
recent,  by  a  unanimous  court,  and  directly 
in  point,  but  It  is  supported  by  the  rulings  In 
other  states  exactly  "on  all  fours."  Bannister 
v.  Carroll,  43  Kan.  04,  22  Pac.  1012;  Ijirlmer 
V.  Knoyle,  43  Kan.  338,  23  Pac.  487;  Green 
v.  Green,  7  Ind.  113;  Wood  v.  Blssell,  lOS 
Ind.  220,  9  N.  E.  425;  Mills  v.  Corbett.  8 
How.  Prac.  500;  Bank  v.  Richardson,  34  Or. 
530,  54  Pac.  3r>9,  75  Am.  St.  Rep.  004; 
Goodale  v.  Coffee.  24  Or.  354,  33  Pac.  990; 
Eastou  V.  Chllds,  07  Mmn.  242,  09  N.  W.  003; 
Hoffman  v.  Brungs,  83  Ky.  400;  and  there 
are  many  others.  In  equity  a  subpoena  was 
not  necessary  when  nouresidencc  was  made 
to  appear  by  affidavit  and  publication  was 
made.    Erwin  v.  Fergson,  5  Ala.  167.    Tht> 
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ugent,  and  tbat  the  actual  levy  and  seizure 
of  the  property  will  give  him  notice  of  the 
attachmeut  or  seizure,  and  the  publication  of 
the  summons  is  for  the  sole  purpose  of  notify- 
ing him  when  and  where  he  may  come  and 
defend  bis  property.  Cooper  v.  Reynolds,  10 
Wall.  300,  10  L.  Ed.  031;  Bernhardt  v. 
Brown,  118  N.  O.  700,  24  S.  E.  527,  715,  36 
1..  K.  A.  402. 

The  defendant  further  objects  that  this 
attachment  was  not  at  that  time  indexed  on 
the  Judgment* docket,  as  required  by  chapter 
435,  I^ws  1805.  That  is  not  a  pertinent  ob- 
jection on  tills  motion,  and  can  only  arise  on 
a  contest  for  priority  of  liens  between  cred- 
itors. 


GREEN  v.  GREEN. 
(Supreme  Court  of  North  Carolina.    Dec.  18, 

1002.) 

DIVORCE   FROM    BED    AND    BOARD— INDIGNI- 
TIES—EVIDENCK. 

1.  A  divorce  from  bed  and  board,  under  Code, 
§  1280.  for  indiftuities  to  the  wife,  rendering 
her  condition  intolor.ible  and  life  burdensome,  is 
■warranted,  where  the  hnsband,  without  cause, 
denied  the  paternity  of  her  children,  withdrew 
all  marital  intercourse  from  her,  cursed  her, 
and  struck  at  her. 

2.  In  an  action  for  divorce  from  bed  and 
bonrd  for  indignities,  evidence  of  an  indiffnity 
within  six  months  of  the  bringing  of  the  action 
should  be  excluded. 

Appeal  from  superior  court,  Jackson  coun- 
ty; Justice,  Judge. 

Action  by  Maggie  V.  Green  against  John 
A.  Green.  Judgment  for  defendant.  Plain- 
tiff appeals.    Reversed. 

Walter  K  Moore,  for  appellant  Coleman 
C.  Cowan,  for  appellee. 

CLARK,  J.  This  Is  an  action  for  divorce 
from  bed  and  board.  The  complaint  al- 
leges, in  substance:  That  on  or  about  Sep- 
tember 4,  1900,  the  defendant  cursed  and 
abused  the  plaintiff,  drawing  back  his  fists 
to  strike  her,  which  plaintiff  avoided  by 
stepping  back,  and  told  her  to  leave  his 
lY)use;  that  he  did  not  respect  or  love  her; 
and  this  In  the  presence  of  a  neighbor,— and 
states  her  conduct,  to  show  that  she  did  not 
provoke  it.  That  the  defendant  was  Jealous, 
and  if  she  spoke  to  any  man  or  went  to  any 
neighbor's  house,  the  defendant  would  get 
mad.  and  would  not  speak  to  her  for  several 
.  days,  and  that  she  did  nothing  to  cause 
Jealousy;  stating  her  conduct.  That  for  at 
least  six  months  prior  to  September  4.  1000, 
the  day  the  plaintiff  was  driven  from  the 
defendant's  bouse,  he  had  slept  In  the  store- 
house, and  refused  to  stay  In  the  dwelling 
house  and  sleep  with  this  affiant,  though  she 
had  often  bogged  lilm  so  to  do,  and  bad  with- 
drawn during  that  time  all  marital  Inter- 
course from  the  plaintiff,  and  had  denied  bis 
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condition  intolerable  and  life  burdensome. 
Code,  §  128C.  The  plaintiff  testified  that  she 
was  25  years  old,  and  the  de#eudaut  59;  that 
they  had  been  married  6  years,  and  had  two 
children,— and  testified  somewhat  more  in 
detail  to  the  state  of  facts  above  set  out,  and 
Introduced,  without  objection,  a  long  letter 
from  the  defendant  written  in  November. 
1900,  soon  after  the  separation,  in  which, 
among  other  insulting  things,  he  repeats  tliat 
the  children  were  not  his,  and  charges  that 
they  wera  begotten  by  the  plaiutilTs  uncle. 
Upon  demurrer  to  the  evidence,  the  court 
gave  Judgment  of  nonsuit.  In  this  there  was 
error.  In  Coble  v.  Coble,  55  N.  C.  3!)'2,  it 
is  said  that  it  Is  not  necessary  that,  to  rendi^r 
the  plaintiff's  condition  intolerable  and  life 
burdensome,  there  should  be  a  striking  or 
even  a  touching  of  the  body,  but  foul  and 
unjust  accusations,  often  repeated,  with  a 
withdrawal  of  intercourse  and  refusing  to 
bed  with  his  wife,  and  (m  that  case)  threats 
of  deadly  violence,  were  sufficient.  Here  we 
have  all  these  except  the  last,  and  in  addi- 
tion we  have  here  the  offer  to  strike,  and  the 
express  charge  of  the  illegitimacy  of  the  chil- 
dren. Would  it  be  reasonable,  should  tbest* 
facts  be  sustained  by  a  verdict  to  compel  the 
plaintiff  to  again  bed  and  board  with  the  de- 
fendant by  refusing  a  Judicial  separation  and 
alimony  for  her  support?  The  defendant,  ac- 
cording to  the  allegation  and  evidence,  has 
already  given  himself  such  separation  from 
bed  and  board,  by  abandoning  the  plaintiff, 
living  separate  and  apart  from  her,  and  re- 
fusing conjugal  relations,  and,  it  appears,  is 
defending  this  action  simply  to  avoid  con- 
tributing to  her  support  In  Elrwln  v.  Er- 
whi,  57  N.  C.  82,  the  facts  were  almost  Identi- 
cal with  those  in  this  case.  The  complaint 
states  the  circumstances  specifically,  giving 
time  and  place,  as  required  (Martin  v.  Mar- 
tin, 130  N.  C.  27,  40  S.  E.  822,  and  Ladd  v. 
Ladd,  121  N.  C.  118,  28  S.  E.  190,  and  nu- 
merous cases  cited  therein);  also,  specifically, 
her  conduct  on  the  occasions  referred  to,  that 
it  may  be  seen  that  her  allegation  that  there 
was  "no  provocation  on  her  part"  was  not  a 
conclusion  of  law  or  fact  drawn  by  herself. 
Jackson  v.  Jackson,  105  N.  C,  at  page  438. 
11  S.  E.  173,  and  cases  there  cited,  aud 
O'Connor  v.  O'Connor,  109  N.  C.  139,  13  S.  K. 
887.  The  answer  denies  the  allegations  of 
the  complaint  but  sets  up  no  counter  allegn- 
tlons  of  conduct  on  the  part  of  the  plaintiff  in 
bar  to  a  divorce  notwithstanding  the  com- 
plaint. 

The  letter  of  November,  1900,  it  is  true,  was 
written'  witliin  six  months  of  bringing  the 
action,  and,  it  may  be  (which  we  do  not  de- 
cide), should  have  been  ruled  out  If  exceptetl 
to;  but  it  was  only  a  reiteration  of  what  was 
already  In  evidence,  save  the  charge  that  the 
plaintiff's  uncle  was  specifically  named  as 
the  father  of  the  children,  whose  paternity 
he  had  before  disclaimed,  according  to  the 
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that  part  of  the  letter  should  have  been  ex- 
cluded by  the  court  ex  mero  motu;  but  in 
withholding  the  case  from  the  Jury  tbwe 
-wa»  error. 


HENRY  V.  M(  COY  et  al. 

(Supreme  Court  of  North  Carolina.    Dec  20, 
1902.) 

GRANT   FROM    STATE-FRAUD— RIGHT    OP 
JUNIOR  GRANTEE. 

1.  When  land  was  regularly  entered,  and  the 
person  making  the  entry  died  before  pnyiufut 
for  or  taking  out  a  grant  of  the  land,  but  with- 
in the  time  required  by  Code,  §  2780,  payment 
was  made  by  the  sister  of  the  deceased  euterer, 
and  a  grant  was  made  in  his  name,  aa  pennit- 
ted  by  the  statute,  a  subsequent  grantee  of  the 
same  land,  who  made  his  entry  after  the  first 
eutry,  but  prior  to  tlie  first  grant,  could  not  con- 
test the  validity  of  the  first  grant  on  the 
{ground  that  fraud  was  practiced  on  the  state 
by  the  sister  of  the  first  enterer,  or  on  the 
ground  that  the  surveyor  and  chain  carriers 
were  not  qualified  and  sworn,  since  Code.  8 
2TS(>,  authorizing  suits  by  any  party  aggrieved 
by  the  i-ssuance  of  a  patent  by  the  state,  ob- 
tained by  false  suggestions,  etc.,  applies  only 
to  prior  grantees,  no  others  being  "aggrieved 
parties." 

Appeal  from  superior  court,  Macon  coun- 
ty; Justice,  Judge. 

Action  by  J.  S.  Henry  against  WilHam  Mc- 
Coy and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Horn  &  Mann,  for  appellant. 

MONTGOMERY,  J.  It  appears  from  the 
complaint  that  on  the  1st  day  of  April, 
1S99,  H.  n.  McCoy  entered  In  the  entry 
taker's  office  of  Macon  county  a  tract  of  land; 
that  he  died  in  1S09,  without  having  paid 
the  state,  and  without  having  taken  out  a 
grant  for  the  land;  that  within  the  time  re- 
quired by  the  statute  his  sister,  Pcrlie  Mc- 
Coy, on  the  31st  of  December,  1901,  paid  for 
the  land  entered  by  her  brother,  and  procured 
a  grant  from  the  state  to  be  made  out  in  his 
name.  It  appears  further  in  the  complaint 
that  the  plaintiff,  J.  S.  Ilenry,  on  the  8th  of 
September,  1900,  entered  In  the  same  office 
the  same  tract  of  land,  and  on  the  14th  of 
March,  1892.  obtained  a  grant  from  the  stale 
for  the  same.  This  action  was  brought  by 
the  plaintiff  against  the  defendants,  who  are 
heirs  at  law  of  H.  H.  McCoy,  to  have  the 
grant  issued  to  H.  H.  Mc(k)y  declared  void, 
and  for  possession  of  the  tract  of  land.  The 
grounds  assigned  by  the  plaintiff  for  his  ac- 
tion are  fraud  on  the  part  of  Perlle  McCoy 
In  procuring  the  warnint,  and  that  Aminons, 
who  made  the  survey  for  McCoy,  was  not 
the  surveyor,  and  was  neither  bonded  nor 
sworn;  that  he  was  not  a  deputy  surveyor, 
and  that  the  chain  carriers  were  not  sworn. 
There  was  a  demurrer  to  the  complaint.  In 
the   following    words:     "(1)  That   plaintiff's 


as  the  oldest  entry,  for  the  land  described 
In  the  complaint.  (3)  For  that  a  state  giant 
cannot  be  attacked  for  the  reasons,  or  any 
of  the  reasons,  mentioned  in  said  complaint. 
(4)  That  said  complaint  fails  to  show  where- 
in any  fraud  was  practiced  on  plaintiff  by 
defendants."  His  honor  sustained  the  de- 
murrer, and  the  plaintiff  appealed. 

We  see  no  error  in  the  ruling.  The  defend- 
ants have  the  oldest  grant.  The  entry  was 
regularly  made,  and  within  the  time  allowed 
by  law.  The  price  of  the  land  was  paid  by 
the  sister  of  U.  II.  McCoy,  who  was  then 
dead,  and  the  gi-ant  made  in  the  name  of  the 
deceased  enterer,  which  was  the  proper 
course.  Code,  §  2780.  The  plaintiff  made 
his  entry  of  the  laud  before  the  grant  was 
issued  to  McCoy,  but  he  did  not  procure  his 
grant  until  after  the  McCoy  grant  had  been 
issued.  If  there  was  any  fraud  practiceti 
by  Terlie  McCoy  upon  any  one,  it  was  upon 
the  state,  and  not  upon  the  plaintiff.  If  Am- 
mons  was -not  the  surveyor  duly  sworn  and 
qualified,  or  if  the  chain  carriers  were  not 
sworn,  tliey  are  matters  that  the  plaintiff 
cannot  complain  of,  he  being  a  Jimior  gran- 
tee. This  action  was  brought  under  section 
2780  of  the  Code.  In  Carter  v.  White,  101 
N.  C.  33,  7  S.  K.  474,  the  action  was  brought 
under  the  same  statute.  The  court  said 
there:  "In  the  construction  of  the  statute, 
it  is  held  that  the  remedy  is  open  only  to  the 
senior  against  a  Junior  grantee,  inasmuch  as 
none  can  be  aggrieved  unless  be  has  an  in- 
terest iu  the  subject-matter  of  the  obnoxious 
grant  when  it  issued,  w^hich  a  Junior  grantee 
has  not,  and  the  purpose  is  to  remove  a  cloud 
overshadowing  a  previously  acquired  title. 
This  question  was  before  the  court  for  the 
first  thne  in  Crow  v.  Holland,  15  N.  C.  417. 
In  that  case  the  court  said:  "Did  the  legis- 
lature, when  it  passed  the  act  of  1798  (section 
2786  of  the  Code),  suppose  that  a  Junior 
patentee  could  be  aggi-ieved  because  the  state 
had  been  imposed  «n  or  defrauded  by  an 
eider  patentee?  Was  not  the  tenth  section 
enacted  for  the  benefit  of  those  persons  who 
held  patents  from  the  king,  lord  proprietors, 
or  the  state,  and  should  be  aggrieved  by  their 
titles  being  clouded  or  endangered  by  a  color 
of  title  which  might  be  set  up  under  a  Junior 
grant  for  the  same  land,  obtained  since  the 
4th  day  of  July,  1776?"  The  court  then 
cited  numerous  authorities  from  tlie  Knglisb 
and  American  courts  to  the  effect  that  a  Jun- 
ior patentee  could  not  be  aggrieved  because 
the  state  had  been  imposed  on  or  defrauded 
by  an  elder  patentee,  and  concluded  the  opin- 
ion by  saying:  "Considering  these  authori- 
ties as  decisive;  satisfied  that  it  is  the  es- 
tablished rule  of  the  common  law  that  no  one 
Is  prejudiced  by  the  king's  grant  but  he  who 
had  a  prior  grant  for,  or  an  ancient  vested 
right  In,  the  same  thing;  that  no  other  sub- 
ject could  have  a  scire  facias  to  repeal  tlie 


seems  to  us  demonstrable,  on  examining  the 
whole  act  of  1798,  that  this  broad,  ancient, 
wise,  and  well-established  distinction  Is  ob- 
served and  kept  up  by  the  general  assem- 
bly." The  remedy  Is  for  the  state,  when 
the  state  has  been  defrauded,  and  a  scire  fa- 
cias may  also  be  sued  out  by  an  individual 
when  such  Individual  Is  aggrieved.  To  the 
same  effect  Is  the  case  of  Ray  v.  Castle,  79 
N.  C.  580. 
No  error. 

CI-AUK,  J.  (concuiTlng).  In  Crow  v.  Hol- 
land, 15  N.  C.  417,  It  Is  held  that  a  grant 
can  only  be  set  aside  at  the  suit  of  the  state 
(see  Code,  i  2788),  or  of  a  prior  grantee  (see 
Code,  §  278C).  In  the  present  case  the  court 
merely  holds  that  a  grant  cannot  be  set  aside 
at  the  suit  of  a  junior  grantee  on  the  ground 
of  fraud  practiced  on  the  state;  citing  Carter 
V.  White,  101  N.  C.  33,  7  S.  B.  473.  Rut  as 
the  plaintiff  cites  and  relies  upon  State  v. 
Bland,  123  N.  C.  739,  31  S.  E.  475,  It  i.s  well 
to  note  that  that  case  has  no  bearing  here. 
It  held  that  since  Code,  §  177,  "requiring  all 
actions  to  be  brought  by  the  party  in  Inter- 
est," Code,  §  2788,  authorizing  the  state  to 
bring  actions  to  annul  grants,  applies  "only 
to  those  cases  In  which,  upon  the  cancellation, 
the  title  to  the  realty  would  revest  In  the 
state,  which  Is  thus  the  party  in  interest," 
which  was  the  case  In  State  v.  Bevers,  86  N. 
C.  588,  which  Is  cited.  It  Is  further  said: 
"If  this  were  not  so,  parties  contesting  the 
validity  of  gi-ants  alleged  to  be  junior  could 
overwhelm  the  state  with  costs  of  litigation 
in  which  It  has  no  Interest."  In  that  case, 
accordingly,  it  being  "averred  In  the  com- 
plaint and  admitted  by  the  demurrer  that  the 
state  has  no  interest  in  the  land,"  but  tliat 
the  action  was  brought  for  the  benefit  of 
the  senior  grantee,  the  court  held  that  he, 
having  a  right  to  bring  a  direct  action  under 
Code,  §  2786,  "should  have  sought  It  at  his 
own  cost  and  charges,  -as  required  by  Code, 
i  177,"  and  dismissed  the  action  which  had 
been  brought  by  the  state.  There  Is  nothing 
therein  contained  which  tends  to  support  the 
plaintiff's  contention  that  a  junior  grantee 
can  maintain  an  action  to  set  aside  a  senior 
grant  for  fraud  practiced  on  the  state. 

DOUGLAS,  J.,  concurs  In  result 


BOND  et  al.  v.  WILSON. 

(Supreme  Court  of  North  Carolina.     Dec.  16, 
1902.) 

BILLS  AND  NOTES— LIMITATIONS— INDORSE;- 
MBNT  OP  PAYMENTS— EVIDENCES- 
TRIAL— VERDICT— CORRECTION. 

1.  Where,  in  an  action  on  notes,  the  jury  al- 
lowed defendant  certain  credits,  not  indorsed, 
but  the  verdict  omitted  to  mention  the  dates 
the  credits  should  bear,  it  was  not  error  for  the 


tiff,  and  had  also  acted  as  agent  for  defcndatit 
in  the  sale  of  certain  real  estate,  the  proceeds 
of  which  the  agent  had  held,  a  letter  writteu 
by  defendant  to  the  agent,  referring  to  an  ac- 
count, and  showing  credits  entered  on  the  note. 
was  admissible  to  show  that  payments  indorsed 
by  the  agent  were  by  defendant's  antbority. 
and  to  rebut  defendant's  plea  of  limitations. 

Appeal  from  superior  court,  Burke  county: 
Counclll,  Judge. 

Action  by  Lou  X.  Bond  and  others  agaiu.>c 
James  W.  Wilson.  From  a  judgment  in  fa- 
vor of  pl.'iintilTR,  l)oth  parties  apiieal.  Affimi- 
ed. 

John.  T.  Perkins,  A.  O.  Avery,  and  E.  -T. 
Justice,  for  plaintiffs.  Thomas  N.  Hill  and 
Avery  &  Ervin,  for  defendant 

Plaintiffs'  Appeal. 

MOXTGOMKItY,  J.  The  defendant  claim- 
ed several  credits  on  account  of  payments 
uiudc  by  him  upon  the  notes  sued  on,  but 
which  were  not  indorsed  upon  the  notes  them- 
selves. One  was  for  the  amount  of  ^-S^'"*. 
which  the  defendant  averred  he  had  paid  f-jr 
a  mill  wheel  at  the  request  of  the  agent  of 
the  plaintiffs;  and  another  was  for  the  amount 
of  ?240,  freight  bill  on  the  wheel.  When  ili.- 
jury  brought  In  the  verdict,  and  it  was  re.-i  I 
by  direction  of  the  court,  It  was  seen  that, 
while  the  jury  had  allowed  the  two  credits, 
they  had  omitted  to  mention  the  dates  tl:>.- 
credits  should  bear,  whereupon  his  honor  di- 
rected the  jury  to  retire  and  state  In  writiii;; 
the  date  ui)ou  which  the  payment  of  the  fl.- 
040  for  the  mill  wheel  and  freight  should  )>•.• 
entered.  They  returned  with  their  venlirt. 
finding  the  credit  as  of  the  1st  of  January, 
1876.  The  plaintiffs  excepted  to  the  direction 
of  tlie  court  requiring  the  jury  to  amend  thdr 
verdict.  Insisting  that  "the  verdict  as  at  first 
rendered  was,  in  contemplation  of  the  law. 
a  finding  by  the  jury  that  the  said  $1,«!4"> 
should  be  credited  as  of  the  first  day  of  the 
term;  that,  instead  of  tliat  the  court  inter- 
fered with  the  province  of  the  Jury  and  tlK» 
rights  of  the  parties.  In  violation  of  the  law.  In 
directing  a  finding  of  a  specific  time  for  enter- 
ing said  cretllt."  We  are  unable  to  see  any 
j;;.«!t  ground  for  complaint  on  the  part  of  the 
plaintiffs  In  the  particular  mentioned.  It  -was 
an  Imperfect  verdict  as  at  first  rendered,  but 
the  finding  of  the  date  of  the  payment  made 
It  complete,  and  in  no  sense  was  It  contra- 
dictory. It  was  the  proper  thing  to  have  done, 
as  well  as  the  just  thing,  If  the  verdict  was 
right  In  the  first  instance.  Juries  are  constitut- 
ed for  the  very  purpose  of  finding  the  ma- 
terial facts  In  a  case,  and,  when  the  court 
discovers  a  failure  on  their  part  to  find  all 
of  the  material  facts.  It  can  dhect  the  Jury 
to  retire  and  amend  the  verdict  In  Wright 
V.  Ilemphlll,  81  N.  C.  33,  the  jury  returned 
their  verdict  to  the  clerk,  and  had  separated 
for  the  night  and,  upon  his  honor  coming 


sonal  property,  and  the  verdict,  aa  handed 
to  the  clerk,  fixed  the  property  In  the  defend- 
ant, but  there  was  an  omission  to  find  the 
value  of  the  property  and  assess  the  damages 
for  detention.  There  the  court  said:  "It  is 
always  proper  for  the  Judge,  when  the  Jury 
return  their  verdict  In  open  court,  to  see 
that  it  Is  responsive  to  every  material  Issue 
of  fact  submitted  to  them,  and,  if  it  be  not 
so,  to  refuse  to  receive  It,  and  direct  a  Jury 
to  retire  and  make  up  and  bring  in  a  complete 
verdict."  In  Wllloughby  v.  Threadgill,  72  N. 
C.  438,  the  Jury  returned  a  verdict  to  the 
clerk  at  dinner  recess  in  favor  of  the  plaintiff 
for  a  sum  certain,  without  Interest.  When 
his  honor  resumed  his  sitting,  the  verdict 
as  rendered  and  entered  by  the  clerk  was 
brought  to  bis  attention;  and,  the  Jury  being 
In  the  courtroom,  his  honor  directed  them 
to  take  their  places,  and,  after  Instructing 
them  in  the  law  as  to  the  rule  of  Interest,  ask- 
ed them  to  reUre  and  to  amend  their  vo^ict 
according  to  his  Instructions.  That  course 
was  approved  by  this  court.  Of  course,  as 
was  said  in  that  case,  such  a  course  would 
not  be  admissible  in  criminal  actions.  The 
other  exceptions  are  without  merit. 
No  error. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
this  appeal. 

Defendant's  Appeal. 

MONTGOMERY,  J.  This  case  Is  exactly 
like  it  stood  when  it  was  here  before  (129  N. 
C.  387,  40  S.  E.  182),  except  that  the  plaintiffs 
offered  In  evidence  a  certain  letter  written 
by  the  defendant  to  Samuel  McD.  Tate  after 
the  commencement  of  this  suit,  bearing  on 
the  question  of  the  alleged  payments  made  by 
the  defendant  on  the  notes  sued  on.  In  addi- 
tion to  the  evidence  on  that  iioint  at  the  first 
hearing.  The  letter,  dated  at  Raleigh,  Jan- 
uary 18,  1807,  is  In  the  following  words  and 
figures: 

"When  at  home,  wd.  have  called  to  see 
yon,  but  was  too  unwell.  I  find  the  bonds 
are  largely  overpaid.  Had  no  idea  of  the 
payments  made  by  you,  except  the  first,  and 
did  not  know  how  much  It  was.  Is  there 
anything  you  could  possibly  hold  onto  until  it 
Is  adjudicated? 

My   books  show   cash   pd.   for  Walton 

House  $2,300 

Credited  by  and  paid  at  sale  $  C44  56 
Credited  by  amt.  entered  on 

notes    609  04 

Credited  by   154  90 

Credited  by  310  03 

Credited  by  258  21 

$1,877  58" 

The  above  was  an  account  between  Tate 
and  Wilson  (the  defendant)  of  a  fund  in  the 
hands  of  Tate  belonging  to  Wilson,  the  pro- 
ceeds of  the  sale  of  a  piece  of  real  estate  In 


by  direction  of  Wilson.  That  credit  was 
made  on  the  3d  of  June,  1884,  on  the  $3,000. 
The  third  credit  of  $154.90  was  made,  by  di- 
rection of  Wilson,  by  Tate  on  the  $2,000  note 
on  August  12,  1884.  The  fourth  amount, 
$310.03,  is  indorsed  us  a  credit  on  the  $3,000 
on  September  11,  1890;  and  the  fifth  amount, 
$2o8.21,  Is  indorsed  as  a  credit  on  the  $2,000 
note  in  August,  1883.  The  last  two  amounts, 
if  entered  on  the  bonds  by  Tate  with  the  au- 
thority of  the  defendant,  defeat  the  defend- 
ant's plea  of  the  statute  of  limitations.  Con- 
sidering the  business  relations  between  Tate 
and  Wilson,  we  are  inclined  to  the  opinion 
that  the  letter  was  some  evidence  to  be  sub- 
mitted to  the  Jury  of  the  payments.  Several 
years  had  elapsed  between  the  sale  of  the 
Walton  projwrty  by  Tate  for  the  defendant, 
and  the  entries  made  by  Tate  (they  were  in 
his  handwriting)  on  the  notes;  and  even  up 
to  the  letter,  written  In  1897,  no  protest  had 
been  made  against  the  disposition  of  the  fund 
In  Tate's  hands,  or  inquiry  made  of  the  fund. 
The  evidence  was  submitted  to  the  Jury  un- 
der proper  instruction  by  his  honor,  together 
with  that  of  the  defendant,  and  the  weight 
of  it  was  for  them.  It  was  more  than  a 
scintilla  or  suspicion.  The  Instruction  pray- 
ed for  by  defendant,  that  the  notes  were 
ban-ed  by  the  statute  of  limitations,  on  the 
evidence,  was  properly  refused. 
No  error. 

CLARK.  J.,  did  not  sit  on  the  hearing  of 
this  appeal. 


JOHNSTON  et  al.  v.  CASE  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  16. 

1902.) 

BXB«3UTI0N  SALBJ— MIXED  EQUITABLE  E^STATB 
—ADVERSE  POSSESSION— INTERRUP- 
TION—EXTENT. 

1.  An  owner  of  land  mnde  a  mortgage  deed 
thereof  to  another  party,  who  snbsequeutly  con- 
veyed the  land  to  H.  Held,  that  a  sale  of  the 
land  on  an  execution  against  H.  passed  no  title. 

2.  A  party  claiming  title  to  land  by  adverse 
possession  cannot  derive  any  benefit  from  the 
possession  of  a  third  party,  or  of  others  claim- 
ing under  the  third  party,  where  be  fails  to 
connect  himself  with  such  tliird  party's  title. 

3.  Possession  by  auy  one  of  several  tenants  in 
common  of  land  would  be  sufficient  to  defeat 
the  claim  of  adverse  possession  of  the  land  by  a 
third  party. 

4.  Possession  of  land  under  color  of  title,  so 
as  to  ripeu  into  title  by  adverse  possession,  only 
extends  to  the  ttoundaries  marked  by  the  color, 
and  they  cannot  be  enlarged  so  as  to  extend  the 
color  of  title  by  showing  what  was  intended  to 
be  conveyed. 

Clark,  J.,   dissenting. 

Appeal    from    superior    court,    Buncombe 
county;    M.  H.  Justice,  Judge 
Ejectment  by  Thos  D.  Johnston  and  oth- 

7  2.  See  AdvarM  PosneBslon,  vol.  1,  Cent.  Dig.  S 
Z16. 


Reversed. 

Jones  &  Jones  and  Reed  &  Van  Winkle, 
for  appellants.  Merriiuou  &  Mcrrlmou  and 
G.  A.  Sbuford,  for  appellees. 

FURCHES,  C.  J.  This  is  an  action  of 
ejectment,  and  It  is  alleged  by  the  plaintiffs 
and  admitted  by  the  defendants  that  James 
Case,  the  ancestor  of  the  defendants,  at  one 
time  was  the  owner  of  the  land  In  controver- 
sy; and  the  plaintiff  undertook  to  show  that 
he  had  acquired  the  title  of  James  Case,  and 
is  now  the  owner  of  the  land.  He  undertook 
to  do  this  by  a  mortgage  deed  from  Jamev 
Case  to  William  Case,  dated  December  24, 
1850;  a  deed  from  William  Case  to  W.  L. 
Henry,  dated  March  15,  1855;  a  deed  from 
Sumner,  sherlEF,  to  George  Brooks,  dated  Sep- 
tember 11.  18(i!);  a  deed  dated  the  13th  No- 
vember, 1882,  from  parties  claiming  to  be  the 
heirs  of  George  Brooks,  to  Samuel  Brooks; 
a  deed  of  trust  from  Samuel  Brooks  and  wife 
to  H.  B.  Stevens,  dated  February  4,  1893; 
and  a  deed  from  H.  B.  Stevens,  trustee,  to 
Thos.  D.  Johnston,  the  plaintifl!,  dated  April 
8,  1896.  And  the  plalnOfC  furOier  claims 
that,  if  he  has  failed  to  show  that  in  this 
way  he  has  acquired  the  title  of  James  Case 
to  the  land  In  controversy,  then  by  color  of 
title  and  adverse  possesaion;  that  he  has 
shown  color  of  title  to  said  land  and  such 
adverse  possession  as  to  ripen  into  title,  and 
that  he  is  entitled  to  recover  on  that  ac- 
count. During  the  progress  of  the  trial  the 
defendants  noted  many  exceptions,  as  ap- 
pear of  record,  and.  upon  Judgment  being 
rendered  against  them,  they  appealed. 

We  do  not  propose  to  consider  all  the  ex- 
ceptions taken,  but  only  such  of  them  as  are 
necessary  to  a  disposition  of  the  case  on  ap- 
peal. The  court  properly  held,  and  instruct- 
ed the  Jury,  that  no  title  passed  to  George 
Brooks  by  the  sale  and  deed  of  Sheriff  Sum- 
ner. Sprinkle  v.  Martin,  66  X.  C.  55.  This 
being  so,  all  the  evidence  offered  for  the  pur- 
pose of  tracing  the  title  from  James  Case  to 
W.  li.  Henry,  and  all  the  conversations  al- 
leged to  have  taken  place  l)etween  James 
Case  and  said  Henry,  or  any  one  else,  as  to 
■whether  he  held  under  Henry,  and  as  his 
being  Henry's  tenant,  were  Irrelevant,  In- 
comi)etent,  and  improperb-  allowed  as  evi- 
dence. It  may  not  have  appeared  to  be  so 
when  it  was  offered,  as  the  case  may  not 
have  been  sufficiently  developed  at  that  time 
to  show  its  Irrelevancy.  But  If  this  were 
so.  -when  it  appeared  that  the  sheriff's  deed 
conveyed  no  title,  as  he  was  attempting  to 
sell  a  mixed  equitable  estate  (as  in  Sprinkle 
V.  Martin,  supra),  he  should  have  excluded 
It,  and  should  have  so  charged  the  Jury. 
This  he  did  not  do,  but  erroneously  charged 
the  Jury,  If  they  found  that  James  Case  ever 
held  under  W.  L.  Henry,  the  plaintiff  would 
be  entitled  to  have  counted  such  time  so 


benefit  of  such  adverse  possession  of  tbos^ 
who  held  under  him,  or  those  under  whom 
he  derived  his  title.  And,  as  he  derived  no 
title  from  Henry,  he  could  not  have  the  bene- 
fit of  Henry's  possession,  nw  of  any  one 
holding  possession  imder  him.  If  there  wax 
such  holding  imder  Henry,  it  would  tend  to 
strengthen  Henry's  title;  but  the  plaintin' 
does  not  connect  himself  with  Henry,  aii<I 
gets  no  snpport  from  any  title  Henry  ma> 
have  had.  The  plaintiff  must  recover  npnn 
the  strength  of  his  own  title,  and  it  .wotiiO 
be  as  fatal  to  his  action  to  show  that  the  ti- 
tle is  in  Henry  as  it  would  be  to  show  tbat 
it  was  in  the  defendants,  as  the  plaiotlflf  has 
failed  to  connect  himself  with  Henry's  title. 
The  plaintiff  having  failed  to  connect  bis 
title  with  that  of  Henry,  the  defendants  arr- 
entirely  disconnected  with  the  plaintiff's  ti- 
tle, If  he  has  any.  and  free  from  any  estopif.-I 
on  account  of  their  being  the  heirs  at  law 
of  James  Case.  That  may  have  existed  as 
between  them  and  Henry's  title,  but  not  be- 
tween them  and  the  plaintiff's  title.  Anil 
the  court  erred  in  cliarging  the  Jury  tbat  tb« 
defendants,  who  were  femes  covert,  or  in- 
fants, were  estc^ped  and  barred  by  adverse 
possession,  the  same  as  if  they  were  femes 
sole,  or  of  full  age. 

Tlje  plaintiff  being  unable  to  connect  him- 
self with  the  Henry  title  (if  be  had  one),  or 
any  other  title  derived  from  .Tames  Case. 
the  common  source  of  title,  he  must  fail  un 
less  he  can  recover  upon  color  of  title  and  ad- 
verse possession.  And,  as  the  defendants 
are  the  heirs  at  law  of  James  Case,  they  are 
tenants  in  common,  and  the  possession  of 
any  one  of  them  would  be  sulHcieut  to  ex- 
cludirthe  claim  of  adverse  possession  on  the- 
part  of  the  plaintiff  if  they  have  been  in 
possession,  and  have  not  agreed  to  hold  under 
the  plaintiff,  or  those  under  whom  he  claims, 
since  the  date  of  the  sheriff's  deed.  But  col- 
or of  title  is  not  title.  It  is  only  a  shadow: 
and  not  a  substance.  But  for  the  purpose 
of  quieting  titles,  and  to  prevent  litigation 
about  state  claims,  the  law  has  provlde<I 
that,  where  one  enters  Into  the  open,  noto- 
rious possession  of  land  under  color  of  title, 
—this  shadow,— and  remains  continuously  in 
said  adverse  possession  for  seven  yean; 
claiming  it  as  ills  own,  the  law  will  protect 
such  possession;  that  such  long  possession 
under  color  of  title,  in  the  eyes  of  the  law. 
ripens  such  color  Into  title.  But  that  shadow 
or  color  only  extends  to  the  boundaries  mark- 
ed by  the  color,— the  deed,— and  can  extend 
no  further,  though  they  may  be  clrcumscrlb-' 
ed,  as  they  will  not  even  cross  another  line 
unless  there  is  actual  possession  across  tbat 
line,  or  "lappage,"  as  it  is  called.  And  if 
tlicre  is  a  general  description,  and  also  a 
particular  description  or  boundary  lines,  they 
will  control,  and  the  general  designation  will 
only  be  considered  for  the  purpose  of  identi- 
fying the  land.    Ilils  is  so  where  the  land  is 


where  the  deed  Is  not  a  title,  but  only  a  col- 
or of  title.    Smith  v.  Flte,  92  JJ.  C.  319. 

The  paper  writing  witliout  a  seal,  called 
ft  "deed,"  dated  as  of  1809,  but  written  In 
December,  1887,  as  contended,  and  not  de- 
nied, and  registered  on  the  8th  of  December, 
1887,  was  imi)roperly  admitted  in  evidence. 
It  was  not  a  deed,  and  conveyed  nothing. 
Pattei-son  v.  Gallihcr,  122  N.  C.  511,  29  S.  R. 
773.  And,  if  it  was  color  of  title,— and  we 
tlo  not  think  It  was,— It  should  not  have  been 
allowed  in  evidence,  as  It  was  to  W.  L.  Hen- 
ry, with  whose  title  (if  he  had  any)  tlie  plain- 
tiff's chain  of  color  had  no  connection,  if 
he  ever  had  any;  and,  if  any  one  could  have 
gotten  any  benefit  from  this  paper,  it  would 
bo  the  W.  L.  Henry  estate,  wliich  has  no 
connection  with  the  plaintiff's  chain  of  color- 
able title  or  deeds.  As  we  have  stated,  the 
benefit  of  possession  for  the  purpose  of  ripen- 
ing title  can  only  be  claimed  when  It  Is  held 
by  or  under  the  plaintiff,  the  party  claiming 
its  benefit,  or  those  under  whom  they  claim; 
and,  as  we  have  also  stated,  to  establish 
Henry's  title  (If  that  could  be  done)  would 
be  to  defeat  tlie  plaintiff's  action.  But  this 
paper  was  not  a  deed.  Its  registration  was 
uot  authorized,  and  it  could  amount  to  no 
more  than  an  unauthorized  statement  of 
William  Case,  not  under  oath,  and  should  not 
have  been  admitted  in  evidence.  But  if  it 
had  been  proved  in  such  a  way  as  to  have 
been  admissible  In  evidence  (if  that  could 
have  been  done),  it  could  not  have  the  effect 
to  enlarge  the  lines  of  the  plaintiff's  color. 
The  deeds  of  the  plaintiff  did  not  convey  the 
title,— Indeed,  they  conveyed  nothing;  and  he 
now  claims  It  by  color  and  adverse  posses- 
sion. This  color  only  extends  to  the  bound- 
ary lines,  and  they  cannot  be  enlarged  so  as 
to  change  the  color  by  showing  what  was  in- 
tended to  be  conveyed.  It  Is  the  color  and 
adverse  possession  that  gives  title.  But  we 
•will  not  discuss  this  matter  further,  as  we 
have  shown  that  this  paper  has  nothing  to 
do  with  the  plaintiff's  claim  of  title  or  color 
of  title. 

There  was  error  in  the  respects  pointed  out 
in  this  opinion,  for  which  the  defendants  are 
entitled  to  a  new  trial. 

CT..ARK,  J.  (dissenting).  The  deed  from 
Sheriff  Sumner  to  George  Brool^s  (18(59)  has 
been  before  this  court,  and  has  been  express- 
ly adjudged  to  be  color  of  title.  Manufactur- 
ing Co.  V.  Brooks.  106  N.  C.  107,  11  S.  E.  436. 
The  plaintiffs  and  those  under  whom  they 
claim  have  been  in  continuous  pos-session 
thereunder  until  the  Intrusion  of  the  defend- 
ants upon  the  locus  in  quo  recently.  The  title 
of  the  plaintiffs  needs  no  strengthening.  The 
alleged  defect  is  as  to  the  boundaries.  Tract 
No.  2  conveyed  in  said  deed  is  described  as 
"a  tract  lying  on  both  sides  of  Bent  creek, 
and  beginning  on  a  maple  tree,   and  runs 


poles  to  the  beginning,— containing  100  acres, 
more  or  less."  A  description  "100  poles  west 
to  a  stal;e,  thence  10  poles  west  to  a  stake, 
thence  100  poles  east  to  a  stake,"  Is  palpably 
an  error,  and  the  surveyor  testified  that  such 
boundaries  would  not  connect,  of  course. 
The  court  thereon  charged  correctly:  "In 
arriving  at  the  boundary  of  a  tract  of  land, 
when  you  come  to  consider  all  the  evidence. 
If  ]'ou  are  satistied  that  a  mistake  has  been 
made  in  the  call  of  a  deed  from  all  the  evi- 
dence, then  tt  will  be  your  duty  to  correct 
that  mistake.  For  instance,  if  the  call  of 
the  deed  is  for  'north,'  when  it  Is  manifest 
that  it  ought  to  be  'south,'  It  is  the  duty  of 
tlie  jury  to  correct  the  mistake,  and  run 
soutli:  and  so  with  any  other  call  as  to  course 
and  distance.  It  is  the  duty  of  the  plaintiff 
to  satisfy  you,  when  he  claims  under  color  of 
title,  not  only  of  his  possession,  but  of  tlie  ex- 
tent of  his  posse.ssiou;  and  the  deed  is  tlie 
evidence  of  the  extent  of  that  possession  tiioro 
as  it  is  written  in  the  face  of  it,  or  as  tiie 
same  may  be  corrected  upon  the  evidence,  in 
accordance  with  the  principles  I  have  al- 
ready laid  down  to  you."  This  charge  Is 
fully  sustained  by  Higdon  v.  Rice,  119  N.  C. 
023,  20  S.  E.  250,  and  cases  there  cited.  The 
evidence  here  relied  upon  to  coiTect  these 
boundaries  is  the  following:  In  the  above 
deed  from  Sunmer,  sheriff,  to  Brooks  (18(i9), 
there  is,  besides  the  above  defective  descrip- 
tion (which,  being  specific,  would  control, 
were  It  not  defective),  this  further  descrip- 
tion, "Being  the  land  sold  by  William  Case 
to  W.  I/,  Henry."  The  specific  description 
being  unintelligible,  and  plainly  deficient,  we 
can  clearly  resort  to  the  boundaries  of  said 
tract  as  set  out  in  the  deed  from  Case  to 
Henry,  which  are  thus  referred  to  and  made 
a  part  of  a  conveyance  from  Sumner,  sheriff, 
to  Brooks.  This  does  not  make  the  deed  of 
Case  to  Henry  any  part  of  the  plaintiffs' 
chain  of  title,  but  the  reference  thereto  In- 
corporates the  boundaries  therein  Into  Sum- 
ner's deed  to  Brooks.  "Id  certum  est  quod 
certum  reddl  potest"  If  Case's  deed  to  Hen- 
ry had  been  registered,  there  would  be  no 
trouble,  but,  being  lost,  it  was  competent 
for  any  one  who  knew  the  boundaries  to  tes- 
tify what  they  wera  The  said  deed  frduj 
Case  to  Henry  havhig  been  lost,  William 
Case,  the  grantor  therein,  re-executed  the 
same,  addiug  the  following  memorandum: 
"The  above  is  a  duplicate  of  a  deed  hereto- 
fore executed  by  me  to  William  L.  Henry 
and  his  heirs  for  the  said  lands,  which  deed 
was  lost  before  it  was  registered.  This  is 
a  duplicate  of  the  same  tenor  and  date  (13 
May,  1855),  as  near  as  I  can  make  It.  Wm. 
Case."  This  deed  was  duly  probated  and 
registered  In  1887,  and  is  set  up  by  defend- 
ants' answer.  Upon  the  above  evidence  his 
honor  charged:  "If  yon  find  that  the  deed 
I  from  William  Case  to  W.  L.  Henry  was  made 
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anes  contained  in  tne  deed  of  looo,  tlien  tiie 
description  In  the  deed  from  Case  to  Henry 
would  be  Incorporated  in  tbe  deed  from  Sum- 
ner, sherilT,  to  Brooks.  It  Is  tbe  duty  of  the 
plaintiffs  to  satisfy  you  that  this  Is  the  deed, 
or  a  duplicate  of  the  deeti,  of  1855,  before 
you  can  Incorporate  the  boundaries  In  the 
sheriff's  deed."  This  Is  supported  by  Hemp- 
hill V.  Annis,  119  N.  C.  516,  20  S.  B.  152; 
Euliss  V.  McAdams,  108  N.  C.  811,  13  S.  E. 
102;  Farmer  v.  Batts,  83  N.  C.  87;  Cox  v. 
Hart.  145  U.  S.  370,  12  Sup.  Ct  962,  36  L. 
Kd.  741.  Now  that,  since  the  act  of  1S85,  a 
deed  is  not  color  of  title  till  registered,  the 
reference  In  a  deed  to  boundaries  contained  in 
an  unregistered  deed  of  course  cannot  be  In- 
corporated into  the  registered  deed  by  such 
reference.  But  in  18(j0,  when  the  deed  of 
Sumner,  sheriff,  to  Broolis,  was  executed,  an 
unregistered  deed  was  color  of  title,  and  there- 
fore a  reference  to  boundaries  In  such  unreg- 
istered deed  could  be  made  part  of  a  subse- 
quent conveyance  of  the  same  land.  It  was 
incumbent  ui)on  the  plaintiffs  to  satisfy  the 
Jury  that  such  were  the  boundaries  in  the 
lost  deed.  It  Is  not  a  question  of  title,  but 
of  boundaries,  and  hence  a  decree  of  re-exe- 
cution was  not  necessary;  nor  is  it  material 
that  there  is  no  seal  to  the  re-executlon  of 
the  paper.  It  is  pleaded  in  defendants'  an- 
swer. The  boundaries  of  this  tract  No.  2 
set  out  in  the  re-executed  deed  are:  "Lying 
on  both  sides  of  Bent  creelv,  and  beginning 
on  a  maple,  and  runs  west  100  poles  to  a 
small  chestnut  tree;  thence  south  100  poles 
to  a  stake;  thence  east  100  poles  to  a  stake; 
thence  north  100  poles  to  the  beginning,— con- 
taining 100  acres,  more  or  less."  The  only 
difference  between  this  boundary  and  that  in 
the  deed  of  Sumner,  sheriff,  to  Brooks,  Is 
"thence  south  100  poles  to  a  stake,"  in  lieu  of 
"thence  west  10  poles  to  a  stake."  The  acre- 
age 1b  the  same,  and  the  surveyor  testifled 
that  this  description  from  the  re-executed 
deed  of  Case  to  Henry  would  exactly  corre- 
spond with  the  boundaries  of  the  tract  claim- 
ed by  the  plaintiffs.  Such  corrections  have 
been  often  allowed. 


STATE  T.  RAT. 

(Supreme  Court  of  North  Carolina.    Dec.  16, 
1902.) 

MUNICIPAL    CORPORATIONS-ORDINANCES- 
CLOSINa  OF  STORES. 

1.  An  incorporated  town  may  not,  in  the  ab- 
sence of  any  other  authority  than  .that  in  Code, 
§  3799,  to  make  by-laws  for  the  better  govern- 
ment of  the  town,  pass  an  ordinance  requiring 
groceries  and  dry  goods  stores  to  close  at  7:30 
p.  m.  except  on  Saturdays. 

Clark,  J.,   dissenting. 

Appeal  from  superior  court,  Halifax  coun- 
ty; Geo.  A.  Jones,  Judge. 


and  the  Attorney  General,  for  the  Stdte. 

FUnCHES,  C.  J.  The  defendant  is  the 
owner  of  a  dry  goods  and  grocery  store  (n'>: 
of  liquors)  in  the  town  of  'Scotland  Xeck. 
Halifax  county.  Scotland  Neck  is  an  incor- 
porated town,  and  on  the  4tb  of  July,  lixrj. 
the  commissioners,  of  said  town  passed  this 
ordinance:  "It  shall  be  unlawful  for  bar- 
rooms, groceries,  dry  goods  stores  and  other 
places  where  merchandise  is  bought  and  8<>M 
(except  drug  stores  for  the  sale  of  drugs  and 
medicines  only)  to  keep  open  later  than  7:rt<> 
o'clock  p.  m.  except  Saturdays.  Any  one 
violattaig  this  ordinance  sliall  be  fined  five  dol- 
lars for  each  and  every  violation."  The  •U'- 
fendant  admits  that  he  is  the  owner  of  a  dry 
goods  and  grocery  store  in  the  town  of  S<-<)t- 
land  Neck,  and  that  he  has  kept  it  open  later 
than  7:30  p.  m.  since  the  7th  day  of  July. 
1002,  the  date  at  which  said  ordinance  was  t<i 
go  Into  effect,  but  pleads  "Not  guilty."  and 
a  si)eclal  verdict  was  returned,  finding  th..- 
facts  as  above. 

It  is  admitted  that  the  charter  of  said  town 
gives  no  sjiecial  authority  for  the  passage  of 
such  an  ordinance,  and  that  tbe  commission- 
ers had  no  authority  for  the  passage  of  said 
ordinance,  except  the  general  powers  incident 
to  municipal  corporations.  This  presents 
squarely  the  question  of  corporate  power  t  > 
pass  and  enforce  such  an  ordinance  without 
any  legislative  authority  to  do  so,  except  the 
fact  that  it  is  a  chartered  municipality.  It  i^ 
therefore  not  necessary  that  we  should  discus-i 
the  power  of  the  legislature  to  pa.ss  such  an 
act,  or  to  authorize  a  municipality  to  p:i«< 
such  an  ordinance,  and  we  do  not  enter  into 
the  consideration  of  that  matter. 

It  must  be  admitted  that  the  enforcement 
of  this  ordinance  would  be  to  deprive  the  dt^ 
fendant  of  his  natural  right,— would  be  to  in- 
terfere with  the  free  use  and  enjoyment  of 
his  property,  used  in  such  a  way  as  not  to  in- 
terfere with  the  rights  of  others.  It  Is  n-it 
shown,  nor  Is  It  suggested,  that  defen'lan!"< 
keeping  his  store  open  after  7:30  Interferf-I 
with  the  rights  of  any  one  else.  It  was  saM 
that  the  other  merchants  in  Scotland  Xeok 
were  willing  to  close  their  stores  at  7:.'}0.  l>u: 
the  defendant  was  not,  and  the  ordinance  wa< 
passed  to  compel  him  to  do  so,  for  the  rea- 
son that  if  he  kept  open  the  others  wouM 
be  compelled  to  do  so,  or  to  give  the  deffii.l- 
ant  the  benefit  of  the  trade  of  the  town  aft»>.- 
that  time.  But  did  this  give  the  commls.si.iii- 
ers  the  right  to  close  the  defendant's  st<>n-: 

It  would  seem  that  no  legislative  power  ex- 
ists, under  our  form  of  government  and  our 
ideas  of  personal  liberty,  as  to  allow  such  in- 
terference with  one's  rights  of  ownership  .iml 
dominion  over  his  own  property,  except  Muii 
Interference  be  exercLsed  for  the  prote<>ti>'>.. 
and  benefit  of  the  public.    When  such  hittr- 


tempted  Aserdse  of  the  power  La  this  Instance 
Is  clearly  not  under  the  doctrine  of  eminent 
donialu,-but  It  Is. said  to  be  under  the  police 
power  of  the  government  If  the  state  could 
oxercise  such  power  (and  we  do  not  say  it 
could),  can  a  municipal  corporation  do  so 
without  express  authority  from  the  state? 
The  general  rule  is  that  a  municipal  corpora- 
tion can  only  exercise  such  powers  as  are  ex- 
pressly given  in  its  charter,  or.  such  as  are 
necessarily  implied  by  those  expressly  given. 
This  doctrhte  is  well  expressed  by  1  Dili.  Mun. 
Corp.  S  89,  which  is  copied  by  Justice  Avery 
in  State  v.  Webber,  107  N.  0.  962,  12  S.  E. 
598,  22  Am.  St.  Rep.  920,  and  is  approved  and 
jidopted  by  this  court  in  that  case:  "It  is  a 
geuprai  and  undisputed  proposition  of  law 
thnt  u  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
: tiers:  First,  those  granted  iiu  express 
vorUs;  second,  those  necessarily  or  fairly  im- 
plied; third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation,— not 
simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  exercise 
is  resolved  by  the  courts  against  the  corpora- 
tion, and  the  power  Is  denied."  The  same 
doctrine  is  probably  more  pointedly  stated,  as 
applicable  to  the  case  now  under  considera- 
tion, in  State  v.  Thomas,  118  N.  C.  1221,  24  S. 
£.  535,  as  follows:  "An  ordinance,  says  Dil- 
lon (1  Alun.  Corp.  §  325),  cannot  legally  be 
made,  which  contravenes  a  common  nght,  un- 
less the  power  to  do  so  be  plainly  conferred 
by  a  valid  and  competent  legislative  grant; 
and,  in  cases  relating  to  such  rights,  authority 
to  regulate,  conferred  upon  towns  of  limited 
powers,  has  been  held  not  necessarily  to  in- 
clude the  power  to  prohibit.  If  the  general 
Ijower  to  pass  by-laws,  intended  for  local  gov- 
ernment merely,  carries  with  it.  by  implica- 
tion, the  authority  to  restrict  the  use  of  pri- 
vate property  by  prescribing  the  hours  when 
a  person  shall  be  permitted  to  occupy  his 
own  bouse,  then  cities  and  towns  need  noth- 
ing more  than  the  enactment  of  a  law  creat- 
ing them,  with  the  incidental  grant  embodied 
in  section  3709  of  the  Code,  to  give  them 
<'(iuui  authority  with  the  legislature  itself  to 
restrict  and  regulate  the  rights  of  personal  lib- 
cn-ty  and  private  property  witUn  the  limits  of 
the  municipality.  Xo  such  latitudhiarian  con- 
struction was  intended  by  the  legislature  to 
he  given  to  the  statute,  and  its  attempted  ex- 
ercise was  therefore  unlawful."  It  seems  to 
us  that  these  authorities  settle  the  question, 
and  plainly  show  that  this  ordinance  was  un- 
lawful and  cannot  be  enforced. 

It  is  said  that  towns  are  constantly  exercis- 
ing such  power  over  barrooms  where  liquors 
are  sold.  This  power,  so  far  as  our  investi- 
gation goes,  is  expressly  given  In  the  charters. 
But  if  there  is  any  case  wliere  It  is  not,  it 
must  be  understood  that  it  stands  on  a  veiy 
different  footing  to  the  sale  of  dry  goods  and 
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130  N.  C.  209,  41  S.  B.  281;  State  v.  Barrln- 
ger,  110  N.  C.  525,  14  S.  E.  781.  Its  sale 
without  a  license  is  condemned  and  prohibit- 
ed by  law,  and  the  regulations  closing  such 
shops  might  well  be  put  upon  the  bnplied 
power,  as  being  for  the  public  good.  But 
however  that  may  be,  that  is  not  the  question 
before  the  court,  and  what  lias  been  said  to 
the  sale  of  liquors  tias  only  been  said  to  meet 
an  argument  of  the  state. 

It  is  also  said  that  the  state  of  California 
has  exercised  such  power  without  express 
legislation,  and  that  the  supreme  court  of 
the  United  States  afllrmed  the  Judgment  of 
the  California  court.  But  when  those  cases 
are  examined,  it  will  be  found  that  they  were 
cases  where  the  business  of  ironing  was  car- 
ried on  all  night  in  a  thickly  settled  portion 
of  the  city  of  San  Francisco,  consisting  of  old 
wooden  buildings  near  the  Sound,  where  the 
wind  usually  blew  hard,  which  made  it  very 
dangerous  to  carry  on  such  work  at  late 
hours  of  the  night,  on  account  of  Are.  And 
the  opinions  rest  upon  the  ground  that  it  was 
for  the  public  good— the  protection  of  the  pub- 
lic from  the  danger  of  fire— that  the  city  was 
allowed  to  prevent  such  persons  from  carry- 
lug  on  such  work  at  such  late  hours  of  the 
night  But  the  supreme  court  of  the  United 
States  only  affirmed  the  ruling  of  the  state 
court,  which  is  the  rule  of  that  court  where 
there  is  no  federal  question  involved.  So  it 
amounts  to  no  more  than  a  decision  of  the 
supreme  court  of  California  against  the  re- 
peated decisions  of  our  own  supreme  court. 
And  were  we  to  admit  that  the  distinction 
does  not  exist  between  the  California  case 
and  this  case,  which  we  have  pointed  out 
the  question  then  is,  shall  we  adhere  to  our 
own  decisions,  when  we  are  not  able  to  see 
any  error  in  them,  or  shall  we  adopt  the  opin- 
ion of  the  court  of  California?  We  prefer  to 
follow  our  own  decisions,  and  are  of  the  opin- 
ion that  the  corporate  authorities  of  Scotland 
Neck  were  not  authorized  to  i>ass  the  ordi- 
nance under  consideration,  and  it  is  void. 

There  is  error,  and  under  the  special  verdict 
the  defendant  was  entitled  to  an  acquittal  and 
discharge.  The  Judgment  of  the  court  Iwlow 
Is  reversed. 

CLARK,  J.  (dissenting).  On  July  4.  190-J, 
the  town  of  Scotland  Neck  passed  an  ordi- 
nance prohibiting  "barrooms,  groceries,  dry 
goods  stores  and  other  places  where  mer- 
chandise is  bought  and  sold  (except  drug 
stores  for  the  sale  of  drugs  and  medicines 
only),  to"  be  kept  "open  later  than  7:30  p.  m. 
except  Saturdays,"  under  penalty  of  $5  for 
each  violation;  and  it  was  made  the  duty 
of  the  chief  of  police  to  ring  the  town  bell  at 
7:30  p.  m.  every  day,  except  Saturdays  and 
Sundays,  as  notice.  The  ordinance  prescrib- 
ed that  it  was  to  be  in  force  from  7th  July  to 
Ist  October.    The  defendant  admits  that  he 


ceries  later  than  7:30  p.  m.,  and  condiicted 
bis  business  just  as  If  tbe  ordinance  had  not 
been  passed.  The  sole  defense  Is  that  the 
ordinance  is  Inralld.  The  judge  below  sus- 
tained tlie  action  of  the  mayor,  who  Imposed 
a  fine  of  $5,  and  the  defendant  appealed. 
The  object  of  the  ordinance,  as  was  stated 
on  the  argument  and  as  Is  readily  apparent, 
was  to  give  the  clerks  and  other  employes  of 
stores  n  rest  from  toll  In  the  hot  montlis  of 
July,  August,  and  September  after  7:30  p.  m. 
At  that  season  tbe  days  are  hot  and  long, 
business  is  dull,  and  purchases  can  readily 
be  made  by  the  community  without  incon- 
venience before  7:30  p.  m.  To  avoid  any  rea- 
sonable objection,  Saturday  night  is  except- 
ed, and  tbe  "early  closing"  is  limited  to  the 
three  hottest  and  dullest  months  in  the  year. 
It  seems  strange  that  any  one  should  object 
to  this  modest  concession  to  the  clerks  and 
others  who  for  small  compensation  are  at 
work  from  sunrise  till  late  at  night  the  bal- 
ance of  the  year.  So  reasonable  is  the  regu- 
lation, that  by  common  consent  the  mer- 
chants of  most  of  the  towns,  probably,  in  the 
state,  have  for  years,  by  voluntary  agree- 
ment, adopted  it.  But  as  one  merchant  In  a 
town,  by  holding  out  against  It,  can  force 
all  other  stores  to  keep  open,  thus  compelling 
.nil  the  clerks  and  other  employf-s  to  forego 
this  small  concession,  the  commissioners  had 
uo  other  means  to  secure  this  cessation  of 
work,  so  beneficial  to  the  health  and  comfort 
of  a  large  and  useful  class  in  the  community, 
than  by  the  passage  of  this  ordinance. 
There  can  be  no  question  of  the  reasonable- 
ness of  such  an  ordinance,  and  If  this  action 
of  the  local  legislature  did  not  correctly  ex- 
press the  wishes  of  their  constituents,  or  did 
not  prove  satisfactory,  public  sentiment 
would  soon  cause  Its  repeal,  or  at  least  the 
matter  would  be  corrected  by  the  election  of 
a  board  of  commissioners  of  a  different  cast. 
Hellen  v.  Noe,  25  N.  C.  499.  Certainly,  if 
the  power  to  pass  the  ordinance  exists,  the 
propriety  of  its  passage  Is  a  matter  that  can 
be  better  determined  by  the  commissioners 
elected  by  the  people  of  the  town,  and  con- 
versant with  the  surroundings  and  the  wishes 
of  their  constituents,  than  by  five  lawyers 
assembled  in  a  public  building  In  Raleigh. 

The  ordinance  being  a  reasonable  one,  the 
only  possible  question  is  that  of  the  power  to 
pass  tbe  ordinance.  The  charter  of  the  town 
(PrlT.  Laws  1901,  c.  342,  S  15)  broadly  gives 
Its  commissioners  the  usual  powers  conferred 
on  towns  and  cities  by  Code,  c.  62.  Among 
the  powers  conferred  expressly  by  that  chap* 
ter  are -Independent  of  the  inherent  and  in- 
cidental powers  of  every  municipal  corpora- 
tion—those of  Code,  §  3799,  "They  shall 
have  power  to  make  such  by-laws,  rules  and 
regulations  for  tbe  better  government  of  the 
town  as  they  may  deem  necessary;  provided 
tbe  same  be  not  Inconsistent  with  this  chnp- 


Hlll  T.  City  of  Charlotte,  72  N.  C,  at  page 
56,  21  Am.  Il<>p.  451,  tlie  court  says:  "We 
conceive  that  nothing  can  be  clearer  than 
that  when  a  general  authority  is  g^lren  t') 
a  municipal  corporation,  to  be  exercis*^! 
through  its  proper  legislative  officers,  to  make 
ordinances  for  the  good  government,  health, 
and  safety  of  the  Inhabltiints  and  their  proi"- 
erty.  It  is  thereby  left  entirely  to  the  discre- 
tion of  those  authorities  to  determine  what 
ordinances  are  proper  for  those  purr>o«'e<i.~ 
In  State  v.  Austin,  114  N.  C,  at  page  8oC.  19 
S.  E.,  at  page  919,  25  L.  K.  A.  283,  41  Am. 
St.  Bep.  817,  Burwell,  J.,  speaking  for  th» 
court,  after  setting  out  In  full  the  above  s-o- 
tlon  3799  of  the  Code,  says  emphatlcal!?-: 
"This  is  an  express  grant  of  authority  to  the 
ofncers  of  this  municipal  corporation  to  ex- 
ercise within  the  territory  made  subject  tn 
their  control  the  police  power  of  the  statf. 
the  only  expressed  restriction  upon  their  ai- 
tion  being  that  the  rules  and  regulations- 
made  by  them  shall  not  be  inconsistent  with 
the  laws  of  the  land."  There  is  no  law  for- 
bidding a  regulation  giving  clerks  and  othcT 
employes  "in  stores,  barrooms,  and  groceri<»s"' 
a  breathing  spell  after  7:30  p.  m.  on  fiv<' 
days  during  the  three  hottest  and  dullest 
months  of  the  year.  If  the  legislature  can 
confer  such  power  on  any  municipality,  as  i< 
admitted,  the  above  decision  holds  that  it 
has  been  done.  It  is  a  most  reasonable  regu- 
lation, a  humane  and  just  regulation,  and  in 
the  interest  of  the  public  health  and  com- 
fort, and  detrimental  to  the  interest  of  no 
one.  As  was  well  said  by  Daniel,  J.,  Id  H«>1- 
len  T.  Noe,  25  N.  C.  499,  with  that  confldent-e 
in  the  capacity  of  the  people  for  self-goTern- 
ment  and  ability  to  regulate  for  the  best 
their  own  local  matters  which  marked  the 
utterances  of  that  court:  "If  a  majority  of 
the  citizens  of  the  town  deem  the  ordlnancf 
impolitic  or  injurious  to  the  people  of  the 
corporation,  they  have  the  power  In  their 
own  hands  to  remedy  the  evil;  but  we  can- 
not say  tliat  this  ordinance  is  either  against 
the  general  law,  or  is  In  Itself  unreasonable." 
The  people  are  the  best  judges  of  their  own 
Interest  and  wishes,  and,  as  Judge  Daniel 
says,  the  correction  should  be  left  to  them, 
unless  an  ordinance  Is  on  Its  face  In  violation 
of  some  statute  enacted  by  the  will  of  the 
lawmaking  power  of  the  whole  state,  or  i.s  &« 
unreasonable  in  its  nature  as  to  be  bey  on '1 
the  police  power  confided  to  the  mtmicipaiit.r 
by  virtue  of  the  general  statute. 

A  case  almost  on  all  fours  with  this.  In  the 
terms  of  the  ordinance,  and  presenting  cer- 
tainly the  very  question  of  the  power  of  the 
town  to  pass  such  an  ordinance  as  this,  has 
been  held  In  favor  of  the  power  by  the  su- 
preme court  of  the  United  States.  Barbler 
▼.  Connolly,  118  U.  S.  27.  5  Sup.  Ct  337,  2S 
L.  Ed.  923.  An  ordinance  of  the  city  of  Pan 
Fraudsco    closed   all   laundries    and    wash- 
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inate  against  the  Chinese.  Those  defending 
it  said  It  was  because  such  occupation  was 
dangerous  on  account  of  liability  from  fire. 
The  court,  adhering  to  the  settled  ruling  that 
the  motive  in  passing  a  statute  or  ordinance 
cannot  be  considered,  unless  it  appear  on  the 
face  thereof,  held:  "The  provision  is  purely 
a  police  regulation,  within  the  competency  of 
any  municipality  possessed  of  the  ordinary 
powers  belonging  to  such  bodies.  •  •  • 
The  same  municipal  authority  which  directs 
the  cessation  of  labor  must  necessarily  pre- 
scribe the  limits  within  which  It  shall  be  en- 
forced. •  •  •  This  Is  a  matter  for  the 
determination  of  the  municipality  In  the  ex- 
«?cution  of  its  police  powers."  The  validity 
of  the  same  ordinance  was  again  presented 
in  Soon  Hlng  v.  CrowIe.v,  113  U.  S.  703.  5 
Sup.  Ct  730,  28  L.  Ed.  1145;  and  was  more 
fully  and  elaborately  discussed,  and  the  fol- 
lowing points,  having  no  reference  whatever 
to  the  danger  from  fires,  were  decided: 
"The  objection  that  the  fourth  section  Is  void 
on  the  ground  that  it  deprives  a  man  of  the 
right  to  work  at  all  times  Is  equally  without 
force.  However  broad  the  right  of  every 
one  to  follow  such  calling,  and  employ  .  his 
time  as  he  may  judge  most  conducive  to  his 
interests.  It  must  be  exercised  subject  to  such 
genera]  rules  as  are  adopted  by  society  for 
the  common  welfare.  All  sorts  of  restric- 
tions are  imposed  upon  the  actions  of  men, 
notwithstanding  the  liberty  that  is  guaran- 
tied to  each.  It  is  liberty  regulated  by  just 
and  Impartial  laws.  Parties,  for  example, 
are  free  to  make  any  contracts  they  choose 
for  a  lawful  purpose,  but  society  says  what 
contracts  shall  be  in  writing,  and  what  may 
be  verbally  made,  and  on  what  days  they 
may  be  executed,  and  how  long  they  may  be 
enforced  If  their  terms  are  not  compiled 
with.  So,  too,  with  the  hours  of  labor.  On 
few  subjects  has  there  been  mote  regulation. 
How  many  hours  shall  constitute  a  day's 
Kork,  at  what  time  shops  In  our  cities  shall 
close  at  night,  are  constant  subjects  of  legis- 
lation. Laws  setting  iside  Sunday  as  a  day 
of  rest  are  upheld,  not  from  any  right  of  the 
government  to  legislate  for  the  promotion 
of  religious  observances,  but  from  its  right  to 
protect  all  persons  from  the  physical  and 
moral  debasement  which  comes  from  unln- 
terrnpted  labor.  Such  laws  have  always 
been  deemed  beneficent  and  merciful  laws, 
especially  to  the  poor  and  dependent,  to  the 
laborers  In  our  factories  and  workshops,  and 
in  the  heated  rooms  of  our  cities;  and  their 
validity  has  been  sustained  by  the  highest 
courts  of  the  states." 

After  these  two  explicit  and  unanimous 
decisions  of  the  highest  court  known  to  onr 
laws  that  any  town  "possessed  of  the  ordi- 
nary powers"  has  the  right  to  pass  "such 
beneficent  and  merciful"  ordinances  for  the 
health  and  comfort  of  the  toilers  'in  the 


such  ordinances  In  that  court,  and  the  state 
courts  have  been  as  humane.  Not  till  now 
has  any  court  recorded  a  decision  to  the  con- 
trary. The  above  cases  began  In  the  Unlteil 
States  circuit  court  and  went  thence  to  the 
federal  supreme  court  But  the  supreme  court 
of  California  has  cited  those  cases,  and  hearti- 
ly indorsed  the  principles  therein  laid  down,  iu 
Re  Hang  Kie,  69  Oal.  152,  10  Pac.  327,  quot- 
ing with  approval:  "The  provision  Is  purely 
a  police  regulation,  within  the  competency  of 
any  municipality  possessed  of  the  ordinary 
powers  belonging  to  such  bodies."  In  Mis- 
souri, under  a  statute  worded  like  our  Code, 
§  3799,  above  cited,  a  city  ordinance  closing 
stores,  shops,  and  other  places  of  business  at 
9  a.  m.  on  Sunday  was  held  valid.  City  of 
St.  Louis  V.  Cafferata,  24  Mo.  94.  It  seems 
there  was  no  state  prohibition  as  to  opening 
stores  on  Sunday.  In  State  v.  Freeman,  38 
N.  H.  42C,  It  was  held  that  a  town  ordinance 
prohibiting  restaurants  from  being  kept  open 
after  10  o'clock  at  night  was  valid  and  au- 
thorized by  a  statute  not  so  broad  as  our 
Code,  §  3799.  And  there  are  other  authori- 
ties to  the  same  effect  as  Judge  Field  says 
in  Soon  Hlng  v.  Crowley,  supra,  and  none  to 
the  contrary.  The  validity  of  an  ordinance 
closing  barrooms  at  a  specified  hour  js  im- 
pliedly recognized  as  valid  and  authorized 
by  Code,  i  3799,  In  the  discussion  in  State  v. 
Thomas,  118  N.  C.  1221,  24  S.  B.  535,  which 
holds  Invalid,  not  the  requirement  to  close  the 
bar,  but  the  prohibition  of  the  proprietor  to  re- 
main in  It  after  it  was  closed. 

If  the  town  commissioners  of  the  progres- 
sive and  growing  town  of  Scotland  Neck 
thought  It  would  conduce  "to  the  better  gov- 
ernment and  aid  to  preserve  the  health  of 
many  of  its  citizens"  (Code,  §§  3799,  3802)  to 
close  the  places  of  business,  except  for  sale 
of  drugs  and  medicines,  at  7  p.  m.  on  five 
days  In  the  week  during  July,  August  and 
September,  and  that  In  so  ordering  they  were 
executing  the  wishes  of  a  majority  of  their 
constituents,  are  they  not  the  best  judges 
thereof,  subject  to  correction  only  at  the  bal- 
lot box  when  a  new  board  Is  chosen?  Our 
system  of  government  favors  local  self-gov- 
ernment Whenever  any  effort  is  made  In 
the  Interest  of  hnmanlty  to  lessen  the  hours 
of  toll,  and  give  a  breathing  sitell,— a  chance, 
however  small,  for  the  enjoyment  of  life  to 
the  employed,— a  protest  Is  almost  always 
made  on  the  ground  stated  by  Judge  Field 
(113  U.  S.  703,  5  Sup.  Ot  730,  28  L.  Ed.  114.5), 
that  "it  deprives  a  man  of  the  right  to  work 
at  all  times."  This  objection  means  simply 
that  It  deprives  the  objector  of  the  right  to 
work  "the  other  fellow"  at  all  times,  without 
stint  or  limit  Some  one  has  said,  with  more 
force  than  truth  or  elegance,  that  "civiliza- 
tion Is  held  to  the  under  dog."  On  the  con- 
trary, civilization  consists  in  greater  humani- 
ty ania  consideration  for  the  comfort,  the  con- 


The  purpose  of  a  government  of  law  Is  the 
protection  of  the  weak,  for  the  strong  can 
take  care  of  themselves.  The  brief  recrea- 
tion and  surcease  from  toll  given  by  this  or- 
dinance  during  the  hot  summer  evenings  to 
the  clerks  and  other  employte  of  the  stores 
In  their  town  Is  an  act  which  reflects  credit 
upon  the  commissioners  of  Scotland  Neck. 
Their  action  Is  warranted  by  the  decisions  of 
the  highest  court  In  the  Union  and  of  several 
states,  and  their  power  to  do  so  has  not  till 
now  been  denied  In  any. 


WORTH  T.  CITY  OP  WILMINGTON. 

(Supreme  Oooit  of  North  Carolina.    Dec.  16, 

1902.) 

AFPSAL-DISMISSALn-DELAT  IN  FILINa  TRAN- 
SCRIPT—TIMB. 

1.  Rule  5  of  the  supreme  court  (128  N.  C.  (J.S4, 
89  S.  E.  v)  requires  an  appellant  to  docket  his 
transcript  on  nppeal  seven  days  before  the  he- 
ginning  of  the  call  of  the  docket  of  the  district 
to  which  It  belongs,  and,  if  he  fails  to  do  so, 
appellee,  under  rule  17  (128  N.  C.  638,  39  S. 
la.  vi),  may  move  to  docket  and  dismiss.  Held, 
that  appellee  may  move  to  docket  and  dismiss 
under  rule  17  at  any  time  before  appellant 
dockets  his  transcript,  and  need  not  <to  so  at 
his  first  opportunity. 

2.  Where  the  trial  judge  has  not  settled  a 
"case  on  appeal"  so  as  to  permit  appellant  to 
docket  the  franscript  within  the  time  required 
by  rule  5  of  the  supreme  court  (128  N.  C.  (i34, 
39  S.  R  v),  appellant,  in  order  to  protect  his 
nppeal  from  dismissal  on  appellee's  motion  un- 
der rule  17  (128  N.  C.  638,  39  S.  E.  vi).  must 
docket  so  much  of  the  record  as  he  can  obtain, 
or  if  none  is  obtainable  make  affidavit  of  that 
fact,  and  move  for  certiorari. 

Action  by  W.  B.  Worth  against  the  city  of 
Wilmington.  Plaintiff,  after  the  docketing 
and  dismissal  of  his  appeal  on  motion  of  ap- 
pellee, moves  to  reinstate  the  same.  Motion 
denied. 


B.   K.  Biyan,   for  appellant 
Rnark,  for  appellee. 


Meares  & 


OLARK,  J.  The  appellant  failed  to  docket 
hig  transcript  on  appeal  seven  days  before 
the  beginning  of  the  call  of  the  docket  of  the 
district  to  which  it  belongs.  Rule  5  (128  N. 
C.  &S4,  39  S.  E.  V).  The  appellee  might  have 
then  moved  to  docket  and  dismiss.  Rule  17 
(128  N.  C.  638,  39  S.  B.  t1>.  The  appellee  did 
not  move  to  dismiss  at  this,  his  earliest,  op- 
portunity, but  he  subsequently  made  the  mo- 
tion before  the  appellant  docketed,  and  the 
appeal  was  dismissed.  The  appellant  now 
moves  to  reinstate: 

1.  Because  the  appellee  did  not  move  to 
dismiss  at  the  first  opportunity.  But  be 
could  so  move  at  any  subsequent  time,  pro- 
vided it  is  done  before  the  appellant  dockets 
his  appeal;  Just  as  the  appellant  can  docket 
at  any  time  during  that  term  subsequent  to 
the  required  time,  provided  he  does  so  before 


2.  The  appellant  moves  to  reinstate,  be- 
cause, as  he  alleges,  the  judge  had  not  set- 
tled the  "case  on  appeal"  In  time  to  perm:: 
the  same  to  be  sent  up  and  filed  seven  days 
before  beginning  the  call  of  the  docket  of 
the  district  to  which  the  appeal  belongs.  B-: 
in  such  case  it  was  the  duty  of  the  appellaDi 
to  docket  the  rest  of  the  record,  or  all  thii 
he  could  obtain  (or,  if  none  obtainable,  wltL 
affidavit  of  that  fact),  and  move  for  a  wrt 
of  certiorari.  This  has  been  uniformly  held, 
and  numerous  cases  are  cited  in  Burrell  r. 
Hughes,  120  N.  C.  277,  20  S.  E.  782.  upon 
which  the  court  said,  "There  are  some  mat- 
ters, at  least,  which  should  be  deemed  set- 
tled, and  this  la  one  of  them;"  and  seven: 
cases  since  are  cited  in  Norwood  v.  Prat:. 
124  N.  C.  747,  32  8.  E.  979;  stace  which  In- 
case the  court  has  followed  the  role  ttaerelr 
settled  without  deeming  it  necessary  to  a<i: 
any  opinions  to  those  already  published  and 
reiterated  so  often. 

The  motion  to  reinstate  is  denied.  Uotion 
denied. 


THOMAS  T.   SOUTHERN   RY.    CO. 

(Supreme  Court  of  North  (Jarolina.    Dec.  20, 

1902.) 

CARRIERS— BAGGAGE— DESTRUCTION— PRE- 
SUMPTION OF  NKGLIGENCB. 

1.  The  presumption  of  negligence  arisiii:; 
from  the  derailment  of  a  train,  by  reason  '>: 
which  a  passenger's  baggage  was  de.<;troje<l.  i> 
not  rebutted  by  the  fact  that  the  derailment 
and  wrecking  of  the  train  were  caused  by  a 
slide  of  dirt  and  rocks  on  the  track. 

Cook,  J.,  dissenting. 

Appeal  from  superior  court  Haywocxl 
county;  Justice,  Judge. 

Action  by  Josephine  Thomas  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeftla. 
Reversed. 

O.  F.  Bason,  for  appellant  Crawford  & 
Hannah  and  R.  D.  Gilmer,  for  appellee. 

CLARK,  J.  The  "facts  agreed"  are  de- 
fective, in  that  the  essential  element  of  neg- 
ligence upon  which  the  validity  of  the  con- 
tract depends  Is  not  determined  and  stated. 
The  law  is  well  settled  and  thus  summed  up 
in  2.Fet  Carr.  section  580:  "A  common  car- 
rier of  passengers  is  an  insurer  of  the  pas- 
senger's baggage  against  all  loss  or  dam- 
age, except  for  that  caused  by  the  act  of 
God  or  by  the  public  enemy."  Section  627: 
"A  common  carrier  of  a  passenger's  basff:)£'> 
may  by  express  contract  relieve  himself  fruu 
his  common-law  liability  as  insurer;  but.  tiv 
the  weight  of  authority,  he  cannot  exempt 
himself  from  liability  for  negligence  of  him- 
self or  his  servants."  In  Capehart  v.  Rail- 
road Co.,  81  N.  C.  at  page  444,  31  Am.  Rep. 
505,  Ashe,  J.,  citing  Smith  ▼.  Railroad  Co., 


any    loss   caused    by   negligence.     To  same 
purport,  Wood  v.  Railroad  Co.,  118  N.  C,  at 
page  1063,  24  S.  E.  704.    Brown  v.  Telegraph 
Co..  Ill  N.  C.  at  page  191,  16  S.  E.  179,  17 
L.    R.  A.  648,   32   Am.   St.   Rep.   793,   citing 
from   Cooley,   Torts,   687,   says:     "The   old 
principle  that   one  cannot   provide   by   con- 
tract against  liability  for  negligence  applies 
To  every  species  and  degree  of  negligence  or 
tort."    The  facts  here  agreed  admit  the  de- 
struction of  the  trunk  "by  fire  In  a  wreck 
«f  the  train  caused  by  a  slide  of  dirt  and 
rocks  upon  the  track."    There  is  a  presump- 
tion of  negligence  from  the  fact  that  the 
train   was  derailed  by  running  into  a  pile 
of  dirt  and  rocks  upon  the  track.     2  Fet 
Carr.  {  482.    "Res  Ipsa  loquitur."    This  pre- 
sumption Is  not  rebutted  In  the  facts  agreed. 
It   Is  not  agreed  that  there  was  no  negli- 
gence,  and  the  plaintitf  contends  that  the 
defendant  admits   negligence  by  submitting 
the  ease  upon  the  validity  of  the  contract  on 
that  state  of  facts.     The  validity  of  such 
contract,  as  applied  to  the  facts  of  any  case, 
4]epends  upon  whether  there  was  negligence 
«n  the  part  of  the  defendant;   and,  upon  the 
facts  agreed,  if  there  were  not  a  presumption 
«f  negligence,  there  Is  certainly  no  presump- 
tion to  the  contrary,  and  the  case  should  go 
back,  that  this  may  be  ascertained  by  a  Jury, 
if  not  agreed  upon  by  the  parties. 
Error. 

DOUGLAS,  J.  (concurring).  I  concur  in 
the  opinion  of  the  court  that  this  case  should 
be  remanded  In  order  that  the  essential  fact 
of  negligence  may  be  found  by  verdict  or 
agreement.  In  fact,  I  am  somewhat  Inclined 
to  think  that  the  plaintiff  is  entitled  to  Judg- 
ment on  the  facts  agreed,  under  the  decision 
of  this  court  in  Marcon  v.  Railroad  Co.,  126 
X.  C.  200,  85  S.  E.  423,  where  it  Is  said: 
"The  principles  governing  the  case  at  bar 
are  well  settled.  It  is  the  duty  of  every 
railroad  company  to  provide  and  maintain  a 
safe  roadbed,  and  Its  negligent  failure  to  do 
so  is  negligence  per  se.  ♦  ♦  ♦  As  the 
law  places  upon  the  company  the  positive 
duty  of  providing  a  safe  track,  including  the 
incidental  duties  of  Inspection  and  repair,  its 
unsafe  condition,  whether  admitted  or  prov- 
ed, of  itself  raises  the  presumption  of  neg- 
ligence. This  Is  always  the  case  where  there 
is  a  failure  to  perform  a  positive  duty  Im- 
posed by  law.  The  burden  of  proving  such 
a  failure  of  legal  duty  rests  upon  the  plain- 
tiff, but,  when  that  fact  Is  proved  or  admit- 
ted, the  burden  of  proving  all  such  facts 
as  are  relied  on  by  the  defendant  to  excuse 
its  failure  rests  upon  the  defendant.  Its 
plea,  then,  Is  In  the  nature  of  confe.«slon  and 
avoidance."  If  It  be  contended  that  no  pre- 
sumption of  negligence  arises  against  the 
defendant  from  the  naked  fact  of  obstruction 
stated  by  the  case  agreed,  there  Is  certainly 


not  excuse  the  failure  of  proper  Inspection, 
or  negligently  permitting  the  roadbed  to  re- 
main in  a  dangerous  condition,  without  re- 
pair and  without  warning,  after  Its  condition 
was  or  might  have  been  discovered  by  due 
diligence.  In  the  view  most  favorable  to  the 
defendant.  Its  negligence  la  an  open  question. 

COOK,  J.  (dissenting).  Upon  the  facts 
stated  in  the  case  agreed,  plalntifT  is  bound 
by  her  special  contract  with  defendant  com- 
pany, and  can  recover  only  the  sum  of  $100 
for  the  baggage  destroyed  by  fire  in  the 
wreck.  There  is  a  distinction  between  a 
passenger  ticket  in  the  ordinary  form,  which 
Is  regarded  as  a  mere  voucher  or  token,  and 
a  ticket  which  la,  and  purports  on  Its  face 
to  be,  the  entire  contract  between  the  car- 
rier and  passenger.  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  560.  The  regular  local  flrst-class 
fare  was  three  cents  per  mile;  but  in  buy- 
ing a  1,000-miie  ticket,  paying  for  that  much 
mileage  at  one  time,  which  could  be  used 
from  time  to  time,  at  convenience,  until  ex- 
hausted, plaintiff  obtained  transportation  at 
a  reduced  rate,— 2^^  cents  per  mile,— and  de- 
fendant received  the  lump  sum,  which  was 
an  advantage  to  both  parties.  The  right  to 
make  such  a  special  contract  is  too  well  set- 
tled to  be  controverted.  It  was  founded  up- 
on a  valuable  consideration,  which  consisted 
in  a  reduction  of  the  fare.  The  limit  of 
$100  for  liability  on  account  of  the  baggage 
was  a  reasonable  and  valid  one.  C!ompensa- 
tlon  for  the  carriage  of  baggage  Is  Included 
In  the  passenger's  fare  (Railroad  Co.  v  Cox, 
03  Am.  Dec.  640;  Warner  v.  Railroad  (3o., 
92  Am.  Dec.  380),  so  that  which  was  being 
taken  by  plaintiff  in  excess  of  the  amount 
agreed  upon  was  not  covered  by  the  con- 
tract and  fare  paid,  but  was  being  carried 
without  compensation.  Plaintiff's  failure  to 
read  the  ticket  was  not  the  fault  of  the  de- 
fendant. She  knew  that  she  was  obtaining 
transportation  at  a  reduced  rate,  and,  being 
required  to  sign  the  ticket  In  the  presence 
of  the  witness  who  attested  her  signature, 
bad  express  notice  that  she  was  obligating 
herself  In  some  way.  It  does  not  appear  that 
she  did  not  understand  the  contract,  nor  that 
she  did  not  read  It  after  signing  It,  and 
before  boarding  the  car.  She  had  It  In  her 
possession  and  could  have  done  so.  This 
being  a  special  contract,  as  distinguished 
from  an  ordinary  passage  ticket,  and  in  writ- 
ing, and  signed,  there  was  no  obligation  rest- 
ing upon  defendant's  agent  to  read  It,  or  to 
notify  her  of  Its  conditions  and  limitations. 
Counsel  for  plaintiff  argue,  orally  and  by 
brief,  that  defendant  cannot  contract  against 
Its  negligence,  and  therefore  a  recovery 
should  be  had  for  the  full  value,  and  cite 
the  authorities  to  sustain  that  proposition  of 
law.  But  the  facts  In  the  case  agreed  do 
not  show  that  the  destruction  of  the  trunk 
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appearing,  does  not  snow  or  raise  presump- 
tion of  negligence,  and  tliia  is  tlie  only  fact 
as  to  the  wreclt  submitted  to  us. 


LOVE  et  al.  r.  ATKINSON  et  aL 

(Supreme  Court  of  Nortli  Carolina.     Dec.  18, 
1902.) 

CONTRACT  FOR   SALB   OF  LAND— STATXJTB  OF 

ITBAUDS-UNItATEKAL    SIQNA- 

TURK-KNFORCBMENT. 

I.  A  contract  for  tiie  sale  of  land,  reduced 
to  writing  and  signed  by  the  vendor,  but  not 
signed  by  tiie  vendee,  and  under  which  the 
vendee  hag  gone  into  possession,  is  within  the 
statute  of  frauds,  and  the  vendor  cannot  re- 
cover the  price  of  the  vendee. 

Appeal  from  superior  court,  Jacliacm  coun- 
ty; lUoore,  Judge. 

Action  by  W.  B.  Ijove  and  others  against 
E.  0.  Atkinson  and  others.  From  a  judgment 
for  defendants,  plaiutltrs  appeal.    Affirmed. 

Walter  E.  Moore  and  D.  L.  Love,  for  ap- 
pellants. W.  B.  &  H.  R.  Ferguson,  for  ap- 
pellees. 

MONTGOMERY,  J.  This  action  was 
brought  to  enforce  the  collection  of  a  balance 
due  on  a  contract  to  pay  the  purchase  money 
for  a  tract  of  land  bargained  to  be  sold  by 
the  plaintiffs  to  the  defendants.  The  con- 
tract was  In  the  nature  of  a  bond  for  title, 
properly  executed  by  the  plaintiffs,  but  not 
signed  by  the  defendants,  or  either  of  them, 
or  by  the  lawfully  authorized  agent  of  either 
of  them.  The  statute  of  frauds  was  pleaded 
in  bar  of  any  recovery  by  the  plaintiffs.  The 
plaintiffs  offered  evidence  tending  to  show 
that,  at  the  time  of  the  execution  of  the  bond 
for  title  by  the  plaintlfts,  the  defendant  At- 
kinson accepted  the  same,  paid  $75  in  cash 
of  the  purchase  money,  and  had  It  regis- 
tered; that  the  plaintiffs  surrendered  the  pos- 
ses.sion  of  the  premises  to  the  defendants, 
and  that  the  defendants  have  been  cutting 
lumber  from,  and  building  a  railroad  and 
bouses  upon,  the  same;  that  the  defendants 
are  still  in  possession,  and  have  refused  to 
pay  the  balance  of  the  purchase  money,  al- 
though the  plaintiffs  to  proper  time  had  ten- 
dered a  proper  deed  for  the  land  and  prem- 
ises; and  tliat  the  defendants  have  never 
given  notice  to  the  plaintiffs  of  any  intention 
to  abandon  the  contract  or  to  surrender  the 
possession  of  the  land  to  the  platntlfb.  The 
evidence  was  refused  by  his  honor,  and,  upon 
intimation  by  the  court  that  the  plaintiffs 
could  not  recover,  they  took  a  nonsuit  and 
apiiealed. 

The  question  presented  for  decision  is  this: 
Can  the  vendor  who  has  executed  a  written 
contract  for  the  sale  of  land  enforce  tlie  oon- 

I I.  Sm  Fniuda,  Statnu  of,  Tol.  a.  Cut.  Dig.  H 
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tue  premises,  but  who  has  not  uimseii  siguea 
the  contract,  to  pay  the  purchase  money?  It 
is  not  now  an  open  question.  In  Rice  t.  Car- 
ter's Adm'r,  33  N.  C.  298,  where  there  w.is 
a  written  contract  for  the  sale  of  land  ext"- 
cuted  by  the  vendor  but  not  signed  by  tW 
vendee,  the  defendant  relied  on  the  statute 
of  frauds.  The  court  said  there:  "The  con- 
tract in  this  case  was  for  the  sale  of  land. 
The  defendant  signed  no  memorandum  ur 
note  in  writing  whereby  he  can  be  charged; 
and  we  are  at  a  loss  to  see  any  ground,  at 
all  plausible,  to  support  an  action  again.<t 
him  upon  a  mere  verbal  promise.  Laythoarp 
T.  Bryant,  2  Bing.  N.  0.  744.  The  defendant 
there  had  signed  a  written  contract  to  con- 
vey land.  The  plaintiff  (like  the  defendant 
in  this  cose)  had  only  made  a  verbal  promise 
to  pay  the  price,  and  it  was  urged  for  the 
defendant  that  he  ought  not  to  be  held  liable 
under  his  written  promise,  inasmuch  as  the 
plaintiff  was  not  bound  by  his  verbal  prom- 
ise; but,  said  the  chief  Justice,  'whose  fault 
was  that?  The  defendant  might  have  r.r- 
qulred  the  plaintiff's  signature.'  It  wais 
taken  for  granted,  and  as  a  thing  not  debat- 
able, that  the  party  who  did  not  sign  tho 
memorandtmi  or  note  in  writing  was  not  li:i- 
ble,  and  the  idea  of  his  being  liable  was  not 
even  suggested."  In  Slmms  v.  KiUian,  3i 
N  C.  2o2,  the  court,  through  Chief  JustiM.> 
Ruffin,  said:  "It  was  argued  at  the  bar  tlir.i 
the  policy  of  the  act  was  to  protect  owners 
of  reel  estate  from  being  deprived  of  it  witli- 
out  written  evidence,  under  their  own  bauds, 
and  that  a  promise  to  pay  money  for  land  W 
not  within  the  mischief.  But  the  danger 
seems  as  great  that  a  purchase  at  an  exorbi- 
tant price  may  by  perjury  be  Imposed  on  one 
who  did  not  contract  for  it  as  that  by  similar 
means  a  feigned  contract  of  sale  should  l>e 
established  against  the  owner  of  land.  Henci>. 
the  act  In  terms  avoids  entirely  every  con- 
tract of  which  the  sale  of  land  is  the  subjev-t 
in  respect  of  a  party— that  is,  either  party— 
who  does  not  charge  himself  by  his  signature 
to  it  after  it  has  been  reduced  to  writing." 
In  that  case  the  vn'iting  was  signed  by  the 
vendor,  but  not  by  the  vendee,  the  purchase 
money  paid,  and  possession  taken  of  a  larg>* 
portion  of  the  land.  In  Mizell  v.  Burnett,  Ait 
N.  C.  249,  60  Am.  Dec.  744,  Pearson,  J., 
for  the  court,  said:  "So,  if  the  vendor  binds 
himself  in  writing  and  is  content  to  take 
the  verbal  promise  of  the  purchaser  to  pa.v 
the  price,  it  is  his  own  fault,  and  he  mueit 
blame  himself  for  the  folly  of  getting  into 
a  situation  where  he  is  bound,  but  the  othtr 
party  cannot  be  charged  if  he  chooses  to  in- 
sist upon  the  statute."  To  the  like  effect  are 
the  cases  of  Wade  v.  City  of  Newliern,  77  X. 
C.  4(50;  Edwards  v.  Kelly,  53  N.  C.  09;  Har- 
1  grove  V.  Adcoek,  111  N.  C.  166,  16  S.  E.  Hi. 
!  This  has  not  always  been  the  rule  in  North 
I  C!arollna.    The  first  case  under  the  sutuie 
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siatme.  loe  i!2igii8ii  couns  naa  aeciuea  inai 
a  Bubstantinl  part  performance  of  a  parol 
contract  would  take  the  case  out  of  the  stat- 
ute, as  where  the  purchaser  had  been  put  in 
IioBseasion  of  bargained  premlBes,  upon  the 
ground  that  It  would  be  a  fraud  in  the  piirt; 
refusing  to  execute  It  under  such  circum- 
stances. This  case,  however,  was  reviewed 
very  soon  thereafter  and  reversed.  16  N.  C. 
341.  In  Barnes  v.  Teague,  54  N.  C.  277,  62 
Am.  Dec.  200,  the  court  said  that  the  case 
of  Ellis  V.  Ellis  was  reviewed  and  the  de- 
cree reversed  in  16  N.  0.,  at  page  341.  The 
court  went  on  to  say:  "Our  courts  having 
discarded  the  construction  of  the  English 
courts  aa  to  part  performance,  ♦  »  ♦  we 
have  no  hesitation  In  saying  that  a  defendant 
may  in  bis  answer  admit  the  ■parol  contract 
without  depriving  blmaelf  of  the  protection 
of  the  statute  by  his  plea  or  answer,  and 
that  the  court  cannot,  under  such  a  state  of 
things,  decree  a  specific  performance." 

It  does  not  alter  the  case  to  say  that  the 
present  contract  was  In  writing  and  signed 
by  the  plaintiff,  the  vendor;  that  it  was  not 
altogether  in  parol.  It  was  a  parol  contract 
so  far  as  the  defendant  vendee  is  concerned, 
and  cannot  be  enforced  against  him;  he 
pleading  the  statute  of  frauds,  although  ad- 
mitting the  contract.  In  Dunn  v.  Moore,  3S 
N.  C.  3&4,  the  same  principle  is  announced, 
the  position  of  the  parties  plaintiff  and  de- 
fendant, however,  being  reversed.  In  that 
case  (a  parol  contract  for  the  sale  of  land) 
the  plaintiff  alleged  that  be  had  agreed  to 
buy  the  land  from  the  defendant,  had  paid  a 
part  of  the  purchase  money,  and  had  been 
given  possession  of  the  premises,  and  that, 
upon  bis  desiring  to  pay  the  balance  of  the 
purchase  money  and  procure  a  deed,  the  de- 
fendant refused  to  receive  the  money  or 
iiialce  the  deed.  The  object  of  the  bill  was 
twofold,— either  to  compel  the  defendant  to 
malce  a  deed  for  the  land  to  the  plaintiff,  or 
for  a  decree  for  an  account  for  the  value 
of  the  improvements  and  for  the  money 
paid.  The  court  said:  "The  plaintiff  is  not 
entitled  to  any  decree  for  the  conveyance 
of  the  land  claimed,  neither  is  be  entitled 
to  an  account,  and  that  the  land  sbotild  be 
held  as  security  as  for  what  might  be  due 
to  him.  If  the  defendant  Moore  had  admit- 
ted the  contract  as  set  forth  in  the  bill,  and 
that  he  bad  put  the  plaintiff  into  posses- 
sAaa,  on  ■  the  authority  of  Baker  v.  Carson, 
21  N.  O.  381,  and  of  Albea  v.  Griffin,  22  N. 
C.  9,  we  should,  upon  the  plaintiff's  substan- 
tiating by  evidence  his  payments  and  Im- 
provements, have  referred  the  case  to  the 
master  for  a  report;  and  this  upon  the 
ground,  not  that  this  court  could  in  a  case 
of  this  kind  give  the  plaintiff  anything  b; 
way  of  damages  for  the  violation  of  a  con- 
tract, but  ticcause  the  defendant,  after  mak 
ing   the  contract  and  putting  the   plaintiff 


flis  improvements,  ii  woma  ue  agamsc  con- 
science that  he  should  be  enriched  by  gains 
thus  acquired  to  the  injury  of  the  plaintiff.'" 
In  Luton  v.  Badham,  127  N.  C.  90,  37  S.  E. 
143,  53  L.  R.  A.  337,  80  Am.  St.  Rep.  783,  it 
was  held  that  one  who  had  entered  upon  land 
and  placed  thereon  Improvements,  under  a 
parol  contract  to  convey,  can  recover  from 
the  vendor  who  refuses  to  execute  the  con- 
tract the  value  of  the  improvements,  though 
the  contract  be  denied  by  the  vendor;  and 
to  that  extent  the  case  of  Dunn  v.  Moore, 
38  N.  C.  304,  was  overruled.  Luton  v.  Bad- 
ham,  supra.  But  that  question  is  not  in- 
volved in  this  appeal. 
No  error. 


RAVENEL   T.   INGRAM. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 
1902.) 

COVENANT  OP  WARRANTY— BREACH— OUSTER 
—  DEFECTIVE  ALLEGATION  —  PLEADING  — 
RIGHT  OP  ACTION— ASSIGNMENT— REAL  PAR- 
TY IN  INTEREST. 

1.  A  pudgment  against  a  grantee  of  land  for 
possession  thereof  is  not  BuUicieut  to  constitute 
a  breach  of  a  covenant  of  warranty;  an  actual 
ouster,  or  a  disturbance  of  posession  equiva- 
lent to  an  ouster,  beiug  necessary. 

2.  An  allegation  in  au  action  for  breach  of 
a  covenant  of  warranty  in  a  deed  that  a  judg- 
ment for  the  land  has  been  recovered  against 
plaintiff,  whereby  he  has  been  distmbed  and 
deprived  of  possession,  though  a  defective  state- 
ment of  ouster,  will  be  treated  as  stating  a 
good  cause  of  action,  where  defendant  has  not 
demurred  or  taken  any  special  exception  to  the 
averment. 

3.  In  an  action  for  breach  of  a  covenant  to 
defeud  the  title  to  certain  land  against  all  per- 
sons claiming  under  the  covenantor,  a  failure 
to  allege  that  the  party  stated  to  have  recover- 
ed the  laud  from  plaintiff  claimed  under  the 
covenantor  renders  the  complaint  essentially  de- 
fective. 

4.  A  defect  so  vital  may  be  taken  advantage 
of  at  any  time, — even  in  the  supreme  court. 

5.  A  grantee  without  warranty  of  title  from 
his  immediate  grantor  can  maintain  an  action 
against  a  prior  grantor  with  warranty  on  evic- 
tion by  a  title  paramount  to  that  of  the  warrant- 
ing prautor. 

6.  A  right  of  action  on  a  covenant  of  war- 
ranty cannot  be  assigned  without  assigning  the 
land. 

7.  An  agreement  assigning  the  right  to  sue 
for  breach  of  o  covenant  of  warranty,  and  pro- 
viding that  the  assignee  shall,  after  repaying 
himself  for  the  expense  of  the  suit,  and  a  cer- 
tain sum  paid  the  assignor  on  the  date  of  the 
agreement,  pay  over  the  surplus  to  the  as- 
signor, is  champertous  and  void. 

8.  The  assipnee  is  also  prevented  from  suing 
by  Code.  {  177,  requiring  all  actions  to  be 
brought  in  the  name  of  the  real  party  in  inter- 
est. 

Appeal  from  superior  court,  Macon  coun- 
ty;   M.  H.  Justice,  Judge. 

Action  by  S.  P.  Ravenel,  Jr.,  against 
Charles  Ingram,  as  executor  of  John  Ingram, 

f  1.  See  CoveDanta,  vol.  M,  Cent  Dig.  it  1S7,  164. 
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Johnston,  for  appellee. 

FURCHES,  C.  J.  Ths  Is  an  action  for 
breach  of  covenants  contained  In  three  deeds 
made  by  John  Ingram,  the  defendant's  tes- 
tator,—one  contained  in  a  deed  to  T.  J.  Cor- 
bin,  one  In  a  deed  to  D.  N.  Evltt,  and  one  In 
a  deed  to  H.  E.  Gibson.  The  plaintiff  Is  a 
subsequent  purchaser  of  the  land  mentioned 
in  the  two  first-named  deeds,  which  he  holds 
under  deeds  without  warranty.  The  plain- 
tiff then  alleges  that  one  Henry  Stewart,  at 
spring  term,  1899,  of  Macon  superior  court, 
recovered  a  Judgment  for  said  land,  and 
thereby  the  plaintiff  has  been  disturbed  and 
deprived  of  his  possession.  It  requires  more 
than  the  Judgment  of  court  to  constitute  a 
breach  of  warranty.  There  must  be  an  oust- 
er, or  a  dlstm-bance  of  the  possession  equiv- 
alent to  an  ouster.  Mlzzcll  v.  Ruffln,  118  N. 
C.  69,  23  S.  E.  927.  And  no  right  of  action 
accrues  upon  a  covenant  of  warranty  until 
there  is  such  ouster  or  disturbance.  Mizzell 
r.  Rnltin.  supra.  The  plaintiffs  complaint  is 
very  defective  In  its  statement  of  ouster;  but 
as  it  says  that,  owing  to  the  action  of  Stew- 
art, he  has  been  disturbed  and  deprived  of  his 
possession,  and  the  defendant  seems  to  have 
treated  this  as  a  sufficient  averment,  by  not 
demurring  or  by  not  taking  any  special  ex- 
ception to  said  averment,  we  will  treat  this 
part  of  the  complaint  as  a  defective  state- 
ment of  a  good  cause  of  action,  and  not  as  a 
statement  of  a  defective  cause  of  action. 
Ladd  V.  Ladd.  321  N.  C.  118,  28  S.  E.  190. 

But  there  is  another  defect  in  the  com- 
plaint, which  Is  much  more  serious.  The 
warranties  In  the  two  deeds  mentioned,  to 
Corbln  and  Evltt,  are  siieclal  warranties, 
and  are  as  follows:  "Do  hereby  covenant 
to  warrant  and  defend  the  title  to  the 
aforesaid  described  laud  against  the  claim 
or  claims  of  any  and  all  persons  claiming 
through  or  under  us."  Therefore,  to  create 
a  breach  of  the  warranty,  it  was  necessary 
to  aver  and  show  that  Stewart  recovered 
upon  a  title  derived  from  the  said  John 
Ingram,  the  grantor.  This  the  plaintiff  does 
not  allege,  and  we  must  suppose  that  it  was 
not  true,  or  it  would  have  been  alleged,  as 
it  was  the  crucial  point  in  his  case.  If  they 
had  been  general  warranties,  although  the 
complaint  would  then  have  been  defective, 
we  will  not  say  but  what  it  might  have  been 
sustained  as  a  defective  statement  of  a  cause 
of  action,  under  our  liberal  practice.  Code. 
5  260.  But  as  liberal  as  our  practice  is,  a 
complaint  so  vitally  defective  as  this  is  can- 
not be  sustained;  and  such  defect  may  be 
taken  advantaKe  of  at  any  time. — even  in 
this  court.     .MizzcII  v.  Itufiiu,  supra. 

From  the  brief  filed,  It  would  seem  that 
the  principal  question  Intended  to  be  pre- 
sented was  whctlier  a  grantee  without  w.ir- 
rauty   could    maintain   an   action   agalni^t   a 


warranty,  anotner  witnout  warranty,  an- 
other with  warranty,  and  still  another  with- 
out warranty,  and  the  last  vendee  is  evict- 
ed by  title  paramount  to  the  warranting 
grantor's,  he  may  sue  cither  of  the  warrant- 
ing grantors,  but  not  both  of  them.  Mark- 
land  v.  Crump,  18  N.  C.  94,  27  Am.  Dec. 
230;  Pears.  Law  Lectures,  183.  But  under 
the  plaintiff's  defective  complaint,  this  point 
in  the  case  is  not  reached. 

This  disposes  of  the  action  so  far  as  the 
two  tirst  warranties  are  concerned.  But  the 
plaiiitifT  includes  in  bis  action  a  claim  for 
damages  on  account  of  a  breach  of  warranty 
in.  the  deed  to  Gibson.  This  he  cannot  main- 
tain, whatever  rights  Gibson  may  have.  Tlie 
plaintiff  does  not  claim  to  have  a  deed  for 
this  jract,  but  bases  his  action  and  claim 
to  recover  on  the  following  contract:  "Ilipli- 
lands,  N.  C,  3  Feb'y,  1898.  I,  H.  E.  Gib- 
son, covenant  and  agree  that,  if  the  suit 
brought  against  me  by  Henry  Stewart  sboulil 
be  decided  against  me,  that  I  will  grant  and 
will  assign  to  S.  P.  Kavenel,  Jr.,  my  right 
to  sue  John  Ingram  on  the  covenant  of  war- 
ranty contained  in  the  deed  of  conveyanc'.- 
from  him  to  me:  provided,  however,  that 
S.  P.  Ravenel,  Jr.,  will  pay  over  the  sur- 
plus recovered  from  John  Ingram  to  me. 
after  repaying  himself  the  amount  he  shall 
have  to  expend  in  the  defense  of  said  suit, 
and  the  $10  paid  me  this  day.  Witness  my 
hand  and  seal  this  3  day  of  February. 
1898.  H.  E.  Gibson.  [Seal.]"  The  plaintiff 
does  not  claim  to  be  the  owner  of  this  traut 
of  land,  and  Gibson  could  not  assig^n  the 
covenant  of  warranty  without  assigning  the 
land.  The  warranty  is  a  covenant  real,  and 
nins  with  the  land  (the  estate),  and  cannot 
be  assigned  or  separated  from  It  Mark- 
land  v.  Crump,  supra.  But  this  deed  also 
contains  a  covenant  of  seisin,  which  is  a 
personal  covenant,  and  does  not  run  with 
the  land,  and  was  broken  when  the  doe<l 
was  made,  if  the  grantor,  Ingram,  did  not 
then  have  the  title.  Pears.  Law  Ijccturcs. 
185.  But  this  agreement  does  not  convey 
this  chose  to  the  plaintiff,  if  it  could  W 
conveyed,  but  only  says  If  Stewart  succeotis 
in  his  suit  he  will  give  the  plaintiff  a  right  to 
bring  a  suit  on  it,  upon  condition  that  the 
plaintiff  will  pay  him  all  he  recovers,  ex- 
cept the  costs  of  the  action  and  the  $li> 
the  plaintiff  paid  him  that  day.  So  the 
plaintiff  was  to  get  nothing  out  of  the  suit, 
except  the  pleasure  of  having  a  lawsuit  with 
the  defendant.  It  is  clearly  a  champertous 
transaction  of  the  first  water,  and  Is  void.  ^ 
Barnes  v.  Strong,  54  N.  C.  100;  Munday  v. 
Whlssenhunt,  00  N.  C.  458.  Besides,  the 
statute  requires  all  actions  to  be  brought 
In  tiie  name  of  the  true  owner  or  party  in 
interest.  Code,  §  177.  And  so  the  plaintiff 
could  not  maintain  this  action,  even  were 
It  not  cluunpcrtous;   but  as  the  contract  un- 


tiff  cannot  succeed  in  tbls  action,  and  tbe 
JudgmeDt  of  tbe  court  below  Is  affirmed. 


LBWIS  T.  CLYDE  8.  8.  00. 

(Snjireine  Oonrt  of  North  Carolina.     Dec.  20, 
1902.) 

REMOVAL  OP  CAUSES  —  CORPORATIONS  —  DI- 
VERSH  CITIZENSHIP— PETITION— SOFFICIEN- 
CY— TIME  OF  FILING  —  CONTRACTS  —  ULTRA 
VIRKS— NATURE  OF  DEFENSE. 

1.  A  petition  for  removal  to  a  tederal  court 
which  merely  states  that  defendant  corpora- 
tion, the  petitioner,  is  a  citizen  of  a  certain 
state,  and  a  nonresident  of  North  Carolina, 
where  the  action  was  brought,  is  not  sufficient; 
an  allegation  that  defendant  is  a  corporation 
existing  under  tbe  laws  of  a  certain  other 
specified  state  being  indispensable. 

2.  Where  the  summons  in  an  action  against 
a  foreign  corporation  was  returnable  to  the 
March  term,  but  no  complaint  was  filed  at  that 
time,  and  an  entry  of  "time  to  file  pleadings" 
was  made,  defendant  was  not  thereby  entitled 
to  an  extension  of  the  time  limited  by  statute 
within  which  to  file  a  petition  for  removal,  on 
the  ground  that  such  petition  could  not  be  filed 
till  after  the  filing  of  the  complaint,  because 
the  right  to  removal  depended  on  the  sum  de- 
manded in  the  complaint,  as  defendant  could 
have  moved  to  dismiss  upon  failure  to  file  the 
complaint  within  the  first  three  days  of  the 
March  term,  and  lost  its  right  to  removal  by 
failing  to  so  move. 

3.  In  an  action  on  a  contract,  to  recover  for 
saving  a  stranded  vessel,  evidence  considered, 
and  held  to  justify  submission  to  tbe  jury  of 
the  issues  as  to  whether  the  parties  contracted 
for  its  salvage,  as  alleged,  and  whether  de- 
fendant had  some  substautial  interest  in  the 
vessel. 

4.  In  an  action  against  a  corporation  on  a 
contract,  the  defense  that  the  contract  is  ultra 
vires  is  in  the  nature  of  confession  and  avoid- 
ance. 

Furches,  G.  J.,  and  Montgomery,  J.,  dissent- 
ing. 

Appeal  from  superior  court,  Carteret  coun- 
ty;   Winston,  Judge. 

Action  by  A.  J.  Lewis  against  the  Clyde 
Steamship  Company.  Prom  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Kountree  &  Carr,  for  appellant.  A.  D. 
Ward  and  D.  L.  Ward,  for  appellee. 

DOUGLAS,  3.  This  was  an  action  to  re- 
cover salvage  or  compensation  for  saving  a 
vessel  called  the  "City  of  Jacksonville," 
which  was  stranded  on  Whalebone  Inmet 
Beach.  Tbe  summons  in  this  case  was  is- 
sued returnable  to  the  March  term,  1901, 
of  the  superior  court  for  Carteret  county, 
and,  as  no  complaint  was  filed  at  that  term, 
an  entry  was  made  as  follows:  "Time  to 
file  pleadings."  On  the  31st  day  of  July, 
1901,  the  plaintiff  filed  his  verified  complaint, 
demanding  judgment  for  $2,444.74;  and  on 
the  17th  day  of  August,  1901,  the  defendant 
filed  Its  petition  and  bond  for  the  removal 
of  said  cause  to  the  United  States  circuit 
court,  and  served  notice  on  the  plaintiff  that 


term,  1901,  of  said  court,  tbe  defendant  made 
its  motion  to  have  said  cause  removed,  which 
motion  was  refused.  The  defendant  filed  Its 
exception. 

The  motion  was  properly  refused  on  two 
grounds,  either  of  which  would  have  been 
sufficient.  The  petition  states  that  the  de- 
fendant petitioner  "was  at  the  time  of  the 
commencement  of  this  suit,  and  still  is,  a 
citizen  of  the  state  of  Delaware,  and  of  no 
other  state,  and  a  nonresident  of  the  state  of 
North  Carolina."  It  is  well  settled  that  a 
petition  for  removal  must,  in  addition  to  tbe 
allegation  that  the  defendant  is  a  nonresi- 
dent of  the  state  of  North  Carolina,  spe- 
cifically state  that  the  defendant  is  a  cor- 
poration existing  under  the  laws  of  another 
state;  giving  the  name  of  the  state  by  which 
it  was  created.  Springs  v.  Railway  Co.,  130 
N.  C.  186,  41  S.  E.  100;  Thompson  v.  Same, 
130  N.  0.  140,  41  S.  E.  9;  Insurance  Co.  v. 
French,  18  How.  404,  16  L.  Ed.  451;  Mullcr 
V.  Dows,  94  U.  S.  444,  24  L.  Ed.  207;  Penn- 
sylvania v.  Quicksilver  ,Mln.  Co.,  10  Wall. 
553,  19  L.  Ed.  998.  Moreover,  the  petition 
was  not  filed  within  the  time  limited  by  the 
federal  statutes  of  removal.  Howard  v.  Rail- 
way Co.,  122  N.  C.  944,  29  S.  E.  778. 

It  is  contended  that  the  defendant  was  not 
required  to  file  its  petition  for  removal  un- 
til after  the  filing  of  the  complaint,  inas- 
mucb  as  the  right  of  removal  would  be  gov- 
erned by  the  sum  demanded.  This  does  not 
alter  the  effect  of  the  statute.  If  the  com- 
plaint had  not  been  filed  within  the  first 
three  days  of  the  term  to  which  It  was  re- 
turnable, the  defendant  could  have  moved  to 
dismiss.  If  it  failed  to  do  so,  and,  on  the 
contrary,  consented  to  an  extension  of  time 
for  the  filing  of  pleadings  beyond  the  return 
term.  It  lost  its  right  of  removal. 

The  answer  alleges  that  the  defendant  was 
misled  by  the  statements  of  the  plaintifTs 
counsel  as  to  the  sum  that  would  be  demand- 
ed in  the  complaint,  but  we  cannot  find  any 
proof  of  this  allegation.  In  our  view  of  the 
case,  it  resolves  Itself  almost  entirely  into 
an  Issue  of  fact.  Tbe  plaintiff  alleges  that 
he  was  employed  by  defendant  company,  act- 
ing through  Its  duly  constituted  officers;  that 
he  faithfully  performed  the  services  required 
of  him,  and  earned  the  compensation  de- 
manded. He  testified,  among  other  thUigs, 
that  he  went  to  the  general  office  of  the  de- 
fendant, in  New  York  City,  where  he  made 
the  contract  declared  on,  with  men  whom 
he  knew  to  be  officers  of  the  company.  He 
further  testified  that  the  vessel  in  question 
wore  the  Clyde  colors;  that  there  was  a 
large  "C"  on  the  flag,  fastened  to  the  flag- 
staff; that  the  life  preservers,  buckets,  bed- 
clothes, table  ware,  boats,  and  oars  were  all 
marked  "C.  S.  C."  He  also  said  he  had 
some  correspondence  with  the  Clyde  Steam- 
ship Company,  tbe  defendant  In  this  action. 


lenuaat  uaa  some  suDstauuai  interest  m  toe 
vessel.  The  defendant  denies  these  allega- 
tious  In  its  answer,  but  fails  to  offer  any 
proof,  except  two  papers  from  the  records 
iu  the  United  States  customhouse  iu  New 
York,  tending  to  show  that  the  vessel  belong- 
<.'d  to  the  Oe  Bary  Bays  Merchants'  Line  of 
New  York,  of  which  Marshall  Clyde  was 
president.  The  credibility  and  weight  of  this 
■evidence  were  for  the  determination  of  the 
Jury,  who  found  that  the  plaintiff  did  con- 
tract with  the  defendant  to  render  the  serr- 
iccs  set  out  in  tlie  complaint,  and  that  the 
defendant  was  Indebted  to  the  plaintiff  on 
account  of  such  services,  in  the  sum  of 
$2,000.  They  also  found  that  the  defendant 
did  not  own  the  vessel  at  that  time,  and 
that  the  contract  was  not  In  writing.  Under 
the  view  taken  of  the  case  In  the  court  be- 
low, in  which  we  concur,  these  latter  Issues 
do  not  seem  to  be  material. 

The  defendant's  counsel  contend  that  the 
•contract  sued  on  was  ultra  vires  of  the  de- 
fendant. Even  if  the  evidence  had  tended 
to  sustain  this  contention,  we  think  that  such 
a  defense  Is  in  the  nature  of  confession  and 
avoidance.  There  are  various  exceptions  to 
the  evidence,  as  well  as  to  the  charge  of  the 
court,  none  of  which  can  be  sustained.  In 
the  absence  of  essential  error,  the  Judgment 
is  affirmed. 

FURCIIES,  C.  J.  (dissenting).  The  de- 
fendant offered  evidence  that  it  was  not  the 
owner  of  the  vessel  called  the  "City  of  Jack- 
sonville," but  that  It  belonged  to  the  De 
Bary  Bays  Merchants'  Line  of  New  York,  and 
the  Jury  found  that  the  defendant  was  not  the 
owner  of  the  City  of  Jacksonville.  It  also 
appears  that  the  defendant  never  had  any 
benefit  from  the  plaintiff's  services  on  said 
vessel.  This  being  so,  the  plaintiff  could 
only  recover  upon  his  contract,  if  he  could 
recover  at  all.  He  could  not  recover  on  the 
doctrine  of  quantum  meruit  as  he  got  no 
l>enefit.  It  is  admitted  that  the  defendant  is 
a  corporation,  and,  as  such,  could  only  con- 
tract by  deed  through  Its  agents,  and  they 
could  only  make  a  contract  which  would 
bind  the  defendant  when  made  within  the 
line  and  scope  of  the  business  of  the  cor- 
poration. The  officers  could  not  make  a  con- 
tract with  the  plaintiff  to  repah-  a  vessel, 
which  the  defendant  company  did  not  own 
and  had  no  Interest  in,  that  would  be  bind- 
ing upon  the  defendant  company.  Such  a 
contract,  if  made  (and  this  Is  denied),  was 
ultra  vires,  and  had  no  binding  force  or  ef- 
fect on  the  defendant.  This  is  shown  from 
the  facts  and  testimony  In  the  case,  and  it 
Is  found  by  the  Jury  that  the  defendant  was 
not  the  owner  of  tlie  City  of  Jacksonville, 
the  vessel  wreckpil,  and  received  no  benefit 
from  the  plaintiff's  labor.  And  the  court 
■calls  this  !i  plea  in  coutession  and  avoidance, 


ana  nnamgs  tuat  the  aerenaant  was  not  tne 
owner  of  the  vessel,  and  never  received  any 
bei^eflt  from  the  services  of  the  plaintiff.  1 
think,  showed  the  ultra  vires  of  the  contract, 
if  ever  made,  and  presented  a  question  of 
law  for  the  court,  and  not  for  the  Jury.  The 
plaintiff  makes  out  his  case,— must  recover 
upon  his  right  of  action;  and.  If  be  made 
out  a  case  for  the  defendant,  that  was  suffi- 
cient. The  defendant  need  not  show  any- 
thing. 

MONTGOMERY,  J,   concurs   In   the   dis- 
senting opinion. 


In    re   TAXATION    OF    SALARIES    OF 
JUDGES. 
(Supreme  Court  of  North  (Carolina.     Dec  IS, 
19(fi.) 
TAXATION— SALARIES   OF  JUDGES. 
1.  Under    Const,    art.    4,    {   23,    which    pro- 
vides tliat  "the  salaries  of  the  judges  shall  not 
be  diminished  during  their  continuance  in  of- 
fice," the  salaries  of  the  chief  justice  and  asso- 
ciate justices  of  the  supreme  court  are  exempt 
from  taxation,  either  direct  or  otherwise. 

To  Tbos.  S.  Kenan,  Clerk  of  the  Supreme 

Court: 

Dear  Sir:  I  herewith  hand  yon  the  cor- 
resjiondence  between  Attorney  General  Gilmer 
and  myself  with  regard  to  the  right  of  the 
legislature  to  tax  the  salaries  of  the  Judges. 
And  in  doing  so  I  wish  to  say  that  it  is  .n 
full,  able,  and  indeed  an  exhaustive,  discus- 
sion of  the  subject  involved,  and,  in  my  opin- 
ion, a  correct  decision  of  the  question.  It  has 
been  read  to  the  court,  sitting  in  conference, 
and  approved  without  a  dissenting  voice.  It 
was  tlien  ordered  by  the  court  that  the  attor- 
ney general's  opinion,  together  with  my  letter 
to  him  and  this  letter  to  you,  be  filed  and 
preserved  among  the  records  of  your  office, 
and  be  published  in  the  131st  volume  of  tlK- 
Supreme  Court  Reports.  It  was  then  resoiveil 
that  the  court  would  consider  this  opinion 
of  the  attorney  general  as  settling  the  matter 
therein  discussed,  to  tlie  same  extent  as  If  it 
were  the  opinion  of  this  court. 

Veiy  respectfully, 
D.   M.    FURCETBS, 
Chief  Justice. 

December  18,  1002. 

North  Carolina— Supreme  Court. 
Raleigh,  Nov.  19,  1902. 

Hon.  Robert  D.  Gilmer,  attorney  general  of 

North  Carolina: 

Dear  Sir:  The  meml)ers  of  this  court  have 
heretofore  been  of  opinion  that  their  salaries 
were  not  subject  to  taxation,  and  for  tliat 
reason  (except  one  judge  for  the  last  two 
years)  have  not  listed  them  for  that  purpose. 
But  the  corporation   eoiiiuiissiou   iius  deciucu 
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also  all  the  judges  of  the  superior  courts,  are 
Interested  In  the  question,  which  would  make 
it  embarrassing,  if  not  incompetent,  for  them 
to  sit  upon  its  Iiearing,  therefore,  as  you  are 
tbe  legally  constituted  adviser  of  the  govern- 
ment, the  court  has  decided  to  ask  your  opin- 
ion upon  this  important  question.  And  for 
tbat  purpose  the  court  baa  requested  me  to 
write  you  this  letter,  and,  whatever  your  opin- 
ion may  be,  it  will  be  filed  for  the  guidance 
of  this  court  In  the  matter. 

Hoping  you  will  favor  the  court  with  such 
opinion  at  as  early  a  day  as  it  may  suit  your 
convenience,  the  court  respectfully  awaits  tbe 
same. 

Very  respectfully,  etc., 

D.  M.   FURCHE8, 
Ohl^  Justice  Supreme  C!ourt  N.  O. 

Dec.  16,  1902. 
To  the  Honorable  David  M.  Furches,  Chief 
Justice  of  the  Supreme  Court  of  North  Car- 
olina, Raleigh,  N.  C: 

Dear  Sir:  I  beg  to  acknowledge  the  receipt 
of  your  favor  of  recent  date,  in  which  my 
opinion  is  asked  upon  a  question  involving 
the  liability  of  the  official  salaries  of  the  chief 
Justice  and  the  associate  Justices  of  the  su- 
preme court  of  this  state  to  taxation.  In  dis- 
charge of  the  duty  imposed  upon  me  by  sec- 
tion 3363,  subsec.  4,  of  the  Code,  I  have  the 
honor  to  submit  tbe  following: 

The  doctrine  that  the  power  to  tax  is  an  es- 
sential element  of  government,  and  that  the 
legislature.  In  its  exercise,  Is  limited  only  by 
constitutional  provisions.  Is  elementary  and 
fundamental.  The  power  to  tax  the  salary 
of  a  state  officer  is  admitted,  unless  there  is 
some  provision  in  the  organic  law  forbidding 
it  Such  a  prohibition  upon  legislative  author- 
ity, if  any  exists,  must  appear  in  tbe  consti- 
tntion  of  the  state.  Section  23,  art.  4,  of  that 
instrument,  is  in  the  following  words:  "The 
general  assembly  shall  prescribe  and  regulate 
the  fees,  salaries  and  emoluments  of  all  offi- 
cers provided  for  in  this  article,  but  the  sal- 
aries of  the  Judges  shall  not  be  diminished 
during  their  continuance  in  office."  Section 
21  of  the  constitution  of  1776  provided  "that 
the  governor,  justices  of  the  supreme  courts 
of  law  and  equity  •  •  •  shall  have  ade- 
quate salaries  during  their  continuance  in  of- 
fice." Rev.  Code,  p.  16.  In  the  amended 
constitution  of  1835  the  constitutional  provi- 
sion with  reference  to  the  salaries  of  judicial 
officers  was  changed,  and  the  following  article 
enacted:  "The  salaries  of  the  Judges  of  the 
supreme  court,  or  of  the  superior  courts,  shall 
not  be  diminished  during  their  continuance  in 
office."  1  Kev.  St  p.  23,  §  2.  And  the  same 
Inlilbitlon  against  diminution  appears  in  the 
article  quoted  above  from  the  constitution 
adopted  In  1868.  Under  the  constitution  of 
1776,  it  will  be  observed  that  the  judges  were 
to  receive  "adequate  salaries."    "What  was 


sicate  to  be  determined  by  the  legislature, 
which  had  the  power  of  fixing  it  As  this 
was  a  discretionary  power,  tbat  body  could 
declare  an  'adequate  salary'  to  be  any  sum 
It  thought  proper.  This  power  was  liable  to 
abuse,  and,  though  it  would  have  been  a  vio- 
lation of  the  sph-it  of  tbe  constitution  to  have 
fixed  these  salaries  at  a  sum  clearly  inade- 
quate, yet  the  legislature,  behig  unchecked  by 
any  other  department  of  the  government  in 
the  exercise  of  this  discretion,  could  violate 
at  will  the  spirit  of  this  part  of  the  constitu- 
tion. By  it  the  poTrer  of  reducing  tbe  salaries 
of  tbe  judges  during  their  continuance  in  of- 
fice is  taken  away.  They  may  be  Increased, 
but  cannot  be  diminished.  But  to  secure  them 
effectually  against  diminution,  this  provision 
should  extend  to  Indirect  as  well  as  to  direct 
legislation.  The  power  to  lessen  these  sal- 
aries by  direct  legislation  is  now  nowhere 
claimed,  yet  tbe  passage  of  this  act  is  an  as- 
sertion by  tbe  legislature  of  the  power  to 
diminish  them  Indirectly;  and,  if  the  legisla- 
ture has  such  power,  It  can  be  used  to  any 
extent  to  which,  in  Its  wisdom,  it  may  see 
proper  to  carry  It"  While  Atty.  Gen.  Bache- 
lor, In  bis  opinion,  made  no  reference  to  the 
case  of  McCuliocb  v.  Maryland,  4  Wheat  316, 
4  L.  Ed.  S79,  his  argument  is  sustained  by 
tbe  reasoning  of  Chief  Justice  Marshall,  who 
delivered  tbe  opinion  of  tbe  court  In  that  case, 
"that  tbe  power  to  tax  Involves  tbe  power  to 
destroy."  This  doctrine  is  exemplitied  lu 
many  cases  decided  by  the  supreme  courts 
of  other  jurisdictions,  declaring  that  the  in- 
ternal revenue  acts  of  the  federal  government 
requiring  stamps  on  processes  of  state  courts 
are  unconstitutional  Interferences  with  their 
proceedings.  Smith  v.  Short,  40  Ala.  385; 
Craig  V.  Dlmock,  47  111.  308;  Warren  v.  Paul. 
22  Ind.  276;  Flfleld  v.  Close,  16  Mich.  50.1; 
Walton  V.  Bryonth,  24  How.  Prac.  357;  Jones 
V.  Keep's  Estate,  19  Wis.  369;  Bnmpass  v. 
Taggart,  26  Ark.  398,  7  Am.  Rep.  623;  For- 
cheimer  v.  Holly,  14  Fla.  239;  Latham  v. 
Smith,  45  111.  29;  Wallace  v.  Cravens,  34  Ind. 
534;  Pargoud  v.  Richardson,  30  La.  Ann. 
1286;  Sporrer  v.  Eifler,  48  Tenn.  033;  Car- 
penter v.  Snelllng,  97  Mass.  452;  Davis  v. 
Richardson.  45  Miss.  499,  7  Am.  Rep.  732. 
The  principle  announced  in  McCulloch  v. 
Maryland,  supra,  has  been  affirmed  by  the 
supreme  court  of  this  state.  In  King  v.  Hunt- 
er, 65  N.  C.  612-613,  6  Am.  Rep.  754,  Reade. 
J.,  says:  "It  has  been  considered  bow  far 
an  office  or  officer  may  be  taxed.  And  it  is 
considered  as  settled  that  tbe  state  hns  no 
power  to  tax  an  officer  of  the  United  States, 
or  vice  versa,  because  'the  power  to  tax  in- 
cludes tbe  power  to  destroy,'  as  was  said  by 
Chief  Justice  Marshall  in  McCulloch  v.  Mary- 
land, 4  Wheat  316,  4  L.  Ed.  579.  And  If 
a  state  were  allowed  to  tax  a  United  States 
officer  one  dollar.  It  might  tax  him  to  the 
I  full  amount  of  bis  salary,  and  thus  'arrest  all 


ciple  the  federal  courts  have  beld  tnat  tbe 
United  States  goTernment  cannot  tax  the  In- 
come of  state  offleialB.  The  case  of  U.  S.  t. 
Kitchle,  Fed.  Cas.  No.  16,168,  involved  the 
right  of  the  federal  government  to  tax  the 
Income  of  the  state's  attorney  for  the  county 
of  Frederick,  in  the  state  of  Maryland.  The 
court  held  that  "the  United  States  has  no 
more  right  to  tax  these  agencies  thau  the 
state  government  has  to  tax  the  means  and 
agencies  to  carry  on  the  federal  government" 
In  Day  v.  Bufflnton,  Fed.  Cas.  No.  3,675, 
Clifford,  Circuit  Justice,  held  that  "the  salary 
of  a  Judge  of  the  court  of  record,  payable 
out  of  the  treasury  of  a  state.  Is  not  legally 
taxable  as  taicome  under  the  Internal  revenue 
laws  of  the  United  States."  This  ruling  was 
afllrmed  by  the  supreme  court  of  the  United 
States.  Bufflngton  v.  Day,  78  U.  S.  113,  20 
L.  E^  122.  In  Freedman  v.  Sigel,  Fed.  Gas. 
No.  5,080,  It  was  beld  that  "the  United  States 
cannot  Impose  a  tax  on  the  salary  of  a  Judge 
of  a  superior  court  of  the  city  of  New  York 
by  Imposing  a  tax  upon  such  salary  as  the 
income  of  such  Judge."  In  Dobbins  v.  Erie 
Co.,  16  Pet  450,  10  L.  Bd.  1022,  Mr.. Justice 
Wayne,  speaking  for  the  supreme  court  of  the 
United  States,  says:  "Does  not  a  tax  by  a 
state  upon  the  office,  diminishing  the  recom- 
pense, conflict  with  the  law  of  the  United 
States  which  secures  it  to  the  officer  in  its 
entireness?  It  certainly  has  such  an  effect" 
In  the  foregoing  cases  the  decisions  of  the 
courts  rest  upon  the  principle  that  the  govern- 
ment of  the  United  States  has  no  right  to 
tax  the  means,  agencies,  and  Instrumentalities 
of  the  state  government  and  neither  has  the 
state  government  the  right  to  tax  the  means, 
agencies,  and  instrumentalities  of  the  federal 
government  In  the  case  of  Sweatt  v.  Bail- 
road  Co.,  Fed.  Cas.  No.  13,684,  Clifford,  Cir- 
cuit Justice,  says:  "By  the  word  'means'  is 
meant  the  revenue,  taxes,  and  public  securi- 
ties, as  applied  both  to  the  United  States 
and  the  several  states,  and  the  prohibition  ex- 
tends to  the  salaries  of  the  •  •  •  Judicial 
officers.    •    •    •" 

Section  8,  art  1,  of  the  constitution  of 
North  Carolina,  provides  tliat  "The  legis- 
lative, executive  and  supreme  Judicial  powers 
of  the  government  ought  to  be  forever  sep- 
arate and  distinct  from  each  other,"  that  each 
shall  act  within  Its  own  sphere  Just  as  fully 
"as  if  the  line  of  division  was  traced  by  land- 
marks and  monuments  visible  to  the  eye." 
The  constitutional  provision  hereinbefore  re- 
cited effectually  removes  from  the  domain  of 
legislative  authority  the  enactment  of  any 
statute  the  effect  of  which  Is  to  diminish, 
either  directly  or  Indlrectiy,  the  official  salary 
of  a  Judicial  officer  during  the  continiwnce 
of  his  term.  When  the  constitution  imposes 
a  limitation  upon  legislative  action.  It  must 
be  assumed  that  the  people  who  framed  the 
instrument,  through  their  representatives,  re- 


dlgnlty  with  that  which  enacted  the  consti- 
tutional provision.  The  convention  of  1S68 
seems  to  have  had  In  mind  that  prlncli^e. 
recognized  from  the  beglnnhig  by  our  courts, 
that  the  uci-cstrained  right  to  tax  involves 
iu  law  the  right  to  destroy.  The  word  "nn- 
restrained"  is  used  with  due  regard  to  Its 
significance.  If  the  power  to  tax  Is  con- 
ceded, the  barriers  erected  by  the  constitu- 
tional limitation  are  swept  away,  and  one 
branch  of  the  state  government  is  placed  at 
the  mercy  of  another.  If  the  general  assem- 
bly has  the  power  to  Impose  a  tax  of  1  per 
cent  on  the  official  salary  of  a  Judicial  of- 
ficer, upon  the  same  principle  It  could  lay  a 
duty  which  would  cripple,  if  not  completely 
paralyze,  the  whole  system  of  the  admin- 
istration of  Justice  in  state  tribunals.  It  is 
fieeiy  admitted  that.  In  the  absence  of  dire 
political  levolntions,  the  exercise  of  snrh 
destructive  power  on  the  part  of  one  branch 
of  the  government  toward  another  Is  not 
likely  to  be  invoked,  but  the  improbability 
of  the  nonexerclse  of  the  power  does  not  af- 
fect the  principle.  Upon  this  point  I  quote 
the  following  language  from  the  supreme 
court  of  Michigan:  "The  argument  that  such 
prohibitory  action  [the  power  to  tax]  Is  im- 
probable has  no  force  whatever  in  determin- 
ing the  existence  or  nonexistence  of  the  pow- 
er. There  Is  no  legislative  power  iiossessed 
by  any  legislature  which  It  may  not  lawfully 
carry  to  an  extreme,  where  extreme  action 
Is  deemed  expedient  by  the  majority  of  the 
members.  And  where  a  power  of  destmc- 
tion  has  been  conferred,  it  Is  always  possible 
that  It  may  be  exercised,  although  It  may 
be  very  Improbable."  The  foregoing  citation 
is  from  the  case  of  Fifleld  v.  Close,  supra, 
and  that  learned  Jurist,  Judge  Gooley,  con- 
curred in  the  opinion  of  the  court 

The  federal  constitution  contains  a  provt- 
sion  similar  to  that  appearing  in  the  consti- 
tution of  our  own  state,— that  the  salaries  of 
the  Judges  shall  not  be  diminished  dnrinir 
their  continuance  in  office.  Under  an  act  of 
congress  imposing  a  tax  of  3  per  cent,  on 
the  salaries  of  all  the  officers  In  the  empln.r- 
ment  of  the  United  States  government,  tlie 
treasury  department  beld  that  Judicial  of- 
ficers were  embraced  within  Its  terms.  On 
February  16,  1863,  Judge  Taney,  who  was 
then  chief  Justice  of  the  supreme  court  of  tbo 
United  States,  addressed  a  letter  to  the  hou- 
crable  the  secretary  of  the  treasury,  and 
from  it  the  following  paragraph  la  taken: 

"The  act  in  question,  as  you  Interpret  it, 
diminishes  the  compensation  of  every  Ju(l>^> 
three  per  cent;  and,  If  it  can  be  diminisliod 
to  that  extent  by  the  name  of  a  tax,  it  may 
in  the  same  way  be  reduced  from  time  to 
time  at  the  pleasure  of  the  legislature." 

It  Is  true  that  in  the  act  of  congress  passed 
upon  by  Chief  Justice  Taney,  as  well  as  in 
the  case  of  'Com.  t.  Mann,  6  Watts  &  S.  40:>, 
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tained  In  the  treasury.  But  In  what  way 
tbe  method  of  collecting  the  tax  'mpoaed 
upon  the  salary  affects  the  question  InTOIved, 
I  am  utterly  unable  to  perceive.  The  prin- 
ciple announced  by  Chief  Justice  Taney,  as 
■well  as  by  the  supreme  court  of  Pennsylva- 
nia In  <^m.  y.  Mann,  supra,  operates  upon 
the  power  to  tax,  and  not  upon  the  Incidental 
means  employed  to  collect 

In  City  of  New  Orleans  v.  Lea,  It  Is  held 
by  the  supreme  court  of  Louisiana  (14  La. 
Ann.  197)  that  "the  article  of  the  constitu- 
tion which  declares  that  the  Judges,  both  of 
the  supreme  and  inferior  courts,  shall  at  stated 
times  receive  a  salary  which  shall  not  be 
diminished  during  their  continuance  In  ofl9ce, 
exempts  the  salary  of  a  Judge  from  taxation." 
The  case  of  McCulloch  v.  Maryland,  supra,  is 
cited,  and  the  court  says:  "If  the  right  to 
tax  the  salary  of  judges  be  conceded,  there 
tvould  be  no  limitation,  but  the  discretion  of 
the  legislature,  to  do  it  to  such  an  extent  as 
virtually  to  abolish  the  means  of  conducting 
the  judicial  department.  Its  existence  ought 
not  to  depend  upon  the  will  of  a  co-ordinate 
department." 

I  find  only  one  case  which  holds  that  the 
salary  of  a  judge,  protected  by  a  constltu- 
tlonal  provision  similar  to  ours,  is  liable  to 
taxation,  and  that  is  the  case  of  Commla- 
sioners  v.  Chapman  (decided  by  the  supreme 
court  of  Pennsylvania  In  1829)  2  Rawle,  78. 
The  opbilon  Is  brief,  and  no  authorities  are 
cited.  The  doctrine  laid  down  is  not  in  con- 
sonance with  the  reasoning  employed  by  the 
same  court  14  years  later  In  Com.  t.  Mann, 
supra. 

Two,  at  least,  of  my  predecessors  in  office, 
have  held  that  the  official  salary  of  a  judge 
is  not  liable  to  taxation,— Atty.  Gen.  Bach- 
elor, supra,  and  Atty.  Gen.  Walser  (Pvb. 
Doc.  1809,  document  8,  p.  95).  And  as  far 
as  I  am  advised,  this  administrative  con- 
struction of  the  constitution  has  until  re- 
cently been  accepted  as  the  correct  Interpre- 
tation of  the  constitution. 

Following  the  paragraph  hereinbefore  cited 
from  Ktog  V.  Hunter,  supra,  Mr.  Justice 
Reade,  speaking  for  the  snpreme  court  of  our 
state,  says: 

"It  is  not  doubted,  however,  that  the  state 
may  tax  any  other  property;  the  object  be- 
ing revenue,  and  not  the  destruction  of  the 
office.  But  the  people  have  been  so  jealous 
even  of  this  power  that  It  is  provided  in  the 
constitution  that  the  salaries  of  the  most 
important  officers  shall  not  be  altered  during 
their  term  of  office;  and  this  Is  understood 
to  exempt  their  salaries  from  taxation,  be- 
cause to  tax  is  to  diminish,  or,  it  may  be,  to 
destroy." 

The  learned  Justice  was  considering  the 
questlos  how  far  an  office  or  officer  may  be 
taxed,  and  the  paragraph,  viewed  in  Its  set- 


ly  to  the  state  courts  for  protection.  They 
touch,  in  theh-  operation,  every  chord  of  hu- 
man sympathy,  and  control  our  best  desti- 
nies. It  Is  their  province  to  reward  and  to 
punish.  Their  blessings  and  theh:  terrors  will 
accompany  us  to  the  fireside,  and  be  In  con- 
sant  activity  before  the  public  eye."  In  view 
of  these  important  functions  abiding  in  our 
judicial  tribunals,  we  must  conclude  that 
when  the  people,  in  convention  assembled, 
declared  that  the  salaries  of  the  Judges  should 
not  be  diminished  during  their  continuance  In 
office,  they  meant  to  withdraw  from  taxation, 
either  directly  or  indirectly,  such  salaries, 
"because  the  power  to  tax  is  to  diminish,  or. 
it  may  be,  to  destroy." 

Very  respectfully, 

BOBT.  D.  GILMER, 

Atty.  Gen. 


HARRIS  V.  BALFOUR  QUARRY  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  18, 

1902.) 

injure;  to  BMPL0T£— NEOLiaENCB  OF  EM- 
PLOYER^INCOMPETENCT  OF  BOSS— PLEAD- 
ING   AND    PROOF— VARIANCE. 

1.  Under  a  complaint  against  a  master  for 
injury  to  an  employ^,  alleging  negligence,  in 
that  the  injury  was  caused  by  the  incompe- 
tency of  defendant's  superintendent,  B.,  in  di- 
recting the  execution  of  the  work  in  an  unsafe 
manner,  and  in  ordering  plaiutift  to  do  a  haz- 
ardous act.  not  80  known  to  be  by  B.,  on  ac- 
count of  his  incompetency,  evidence  that  B. 
was  a  vice  principal,  and,  while  not  incompe- 
tent, was  negligent,  is  not  admissible. 

2.  A  complaint,  to  show  an  employer  liable 
for  injury  to  an  employ^  through  the  incompe- 
tency of  its  boss,  should  allege  that  it  knew  of 
such  incompetency  when  it  hired  him,  or  kept 
him  in  its  employ  after  learning  of  it. 

3.  After  two  holes,  from  6  to  12  feet  deep, 
in  a  quarry,  had  been  drilled  and  charged,  and 
the  battery  had  been  applied,  and  an  explosion 
had  occurred,  the  boss  and  F.  and  E.,  two  com- 
petent and  experienced  workmen,  being  in 
doubt  us  to  whether  there  was  an  explo.sion  in 
one  of  the  holes,  an  examination  was  made  by 
F.  and  E.  under  the  supervision  of  the  boss; 
and,  hi  their  judgment,  it  had  exploded,  and 
they  so  announced,  whereupon,  with  plaintiff 
(another  workman),  they,  at  direction  of  the 
boss,  commenced  to  clean  it  out  in  the  usual 
manner,  and  without  negligence,  when  an  ex- 
plosion occurred.  Held,  that  the  accident  was 
not  caused  by  neglect  of  duty,  but  by  mistake, 
for  which  plaintiff  could  not  recover. 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court,  Henderson 
county;   Goundll,  Judge. 

Action  by  I.  O.  Harris  against  the  Balfour 
Quarry  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Merrick  8c  Barnard,  for  appellant. 

COOK,  J.  There  is  error  In  the  admission 
of  the  evidence  to  which  exceptions   1,  2.  3, 

t  2.  See  Master  and  Servant,  vol.  34,  Cent  Die. 
i  833. 


work  under  a  boss,  captain,  or  superintend- 
ent, and  that  tt  was  Its  duty,  under  their 
contract,  to  furnish  a  boss  or  superintendent 
to  look  after,  to  see  to,  and  protect  the  safe- 
ty of  Us  employes,  and  to  guard  them  against 
dangers  incident  to  the  business  of  blasting 
rocks  by  the  use  of  dynamite,  gunpowder, 
and  other  explosives,  which  was  dangerous, 
and  that  on  the  occasion  of  plaintiff's  injury 
the  defendant  company's  boss  or  superin- 
tendent Informed  plaintiff  that  it  was  safe 
and  free  from  danger  to  drill  out  a  hole  that 
had  been  drilled,  loaded  with  explosives, 
tamped,  and  attempted  to  be  fired,  saying 
at  the  time  that  said  e3g)lo6lve  had  fired,  and 
that  there  was  no  danger,  and  ordered  plain- 
tiff and  others  to  drill  out  the  hole;  and  he, 
relying  u{)on  the  skill,  knowledge,  and  Judg- 
ment of  said  boss,  obeyed  the  order,  and  In 
doing  so  the  explosion  took  place,  doing  him 
great  Injury,  which  directly  resulted  from 
the  gross  negligence  and  carelessness  of  de- 
fendant company  In  having  failed  and  neg- 
lected to  furnish  a  man,  as  It  agrreed  to  do, 
who  was  skilled  and  experienced,  and  who 
possessed  the  requisite  knowledge  and  ability 
to  protect  the  plaintiff  from  such  Injury,  as 
It  should  have  done,  and  as  It  bad  contracted 
and  agreed  to  do.  So  the  gravamen  of  the 
alleged  negligence  is  that  the  Injuries  were 
caused  by  the  incompetency  of  the  defend- 
ant's boss  or  superintendent,  In  directing  the 
execution  of  the  work  In  an  unsafe  and  dan- 
gerous manner,  and  In  ordering  the  plaintiff 
to  do  a  hazardous  act,  which  was  not  so 
known  to  be  by  the  boss,  Burgess,  on  ac- 
count of  his  incompetency,  inexperience,  and 
lack  of  skill.  The  evidence  excepted  to  was 
introduced  for  the  purpose  of  showing,  and 
did  show,  that  Burgess  was  a  foreman  and 
vice  principal,  and  that  be  bad  authority  to 
employ  and  discharge  hands  and  employes, 
and  bad  control  over  them,  but  did  not  tend 
to  show  that  he  was  Incompetent,  Inexperi- 
enced, and  unskilled.  There  is  no  allegation 
In  the  complaint  that  plaintiff's  injury  was 
caused  by  the  negligence  of  defendant  com- 
pany, acting  through  Burgess  as  its  vice 
principal,  or  that  he  was  such  vice  prin- 
cipal, having  authority  to  employ  and  dis- 
charge hands,  and  to  control  them  In  their 
work.  So  the  evidence  was  incompetent,  and 
should  have  been  excluded.  Proof  without 
allegation  Is  equally  as  Ineffective  as  allega- 
tion without  proof.  Therefore  "the  court 
cannot  take  notice  of  any  proof  unless  there 
is  a  corresponding  alleg.Ttion."  SIcKee  v. 
Linebcrger,  (59  N.  C.  2.39;  McLanrin  v.  Cron- 
ly.  90  N.  C.  50.  Hence  "a  plaintiff  Is  not 
allowed  to  declare  on  one  cause  of  action 
and  prove  another,  because,  if  such  vari- 
ances are  tolerated,  however  diligent  the  de- 
fendant may  be,  he  cannot  so  prepare  his 
defense  as  to  meet  surpri.«!os."  Smith  v.  As- 
sociation, 116  N.  C,  at  page  111,  21  S.  B.  85; 


Burgess,  the  boss,  was  incomi>etent  or  un- 
skilled and  inexperienced  In  his  business  was 
that  of  the  witness  Holdert,  which  was  er- 
roneously admitted  over  defendant's  objec- 
tion (exceptions  4  and  5),  for  the  reason  that 
the  witness  failed  to  show  any  such  si>*»cial 
knowledge  as  would  render  him  Competent 
as  an  expert.  But  had  he  qualified  hinisflf 
as  an  export.  It  would  not  have  been  of  any 
advantage  to  plaintiff,  as  he  had  failed  to 
allege  in  his  complaint  that  defendant  com- 
pany knew  of  such  Incompetency  when  he 
was  hired,  or  kept  him  In  Its  employment 
after  acquiring  such  knowledge.  Hagins  v. 
Railway  Co.,  106  N.  0.  537,  11  S.  E.  39'>: 
Hobbs  V.  Railroad  Co.,  107  N.  0.  1.  12  S. 
E.  124,  9  L.  B.  A.  838. 

There  are  many  other  exceptions  whi<-!; 
are  unnecessary  to  be  considered,  as  there 
was  error  In  not  sustaining  defendant's  mo- 
tion to  nonsuit,  to  which  exceptions  9  and 
10  were  taken.  The  evidence  of  plaintiff  an.1 
defendant,  taken  separately  and  togetlier. 
fails  to  show  negligence  upon  the  part  of  de- 
fendant company.  After  the  two  holes  bad 
been  drilled,  varying  In  the  estimate  of  depth 
from  6  to  12  feet,  they  were  charged  with 
powder,  and  at  the  word  "Fire"  the  battery 
was  applied,  and  an  explosion  occurred. 
Whether  the  explosion  took  place  in  one  of 
the  holes  was  a  matter  of  doubt  by  Burges-i, 
Fowler,  and  E^dney,  the  two  others  engagtvl 
with  plaintiff.  But  after  going  aronnd  and 
looking  down,  talking  about  it.  and  making 
an  examination,  Fowler  and  Edney  came  to 
the  conclusion  that  both  holes  went  off,  ami 
said  to  Burgess  that  they  had  gone  off.  Then 
Burgess  told  them.  If  they  thought  It  had 
gone  off,  to  clean  it  out.  Edney  and  Fowler 
got  ready  to  do  so,  and  needed  the  help  of 
plaintiff,  who,  under  Burgess'  order,  went  tn 
help  them;  and,  while  cleaning  It  out  with 
the  drill,  the  explosion  took  place,  doing  the 
Injury  to  plaintiff.  The  testimony  fails  to 
show  any  neglect  of  duty.  The  manner  of 
cleaning  out  by  "churning"  was  the  usual 
way,  and  Is  not  contended  to  have  been  done 
npgUgqntly.  An  exsynlnatlon  had  been  made 
by  Fowler  and  Edney  (the  latter  having  been 
killed,  and  the  former  badly  injured),  who 
were  competent  and  experienced  workmen, 
as  shown  by  the  evidence,  under  the  super- 
yislcn  of  Burgess,  the  foreman;  and,  in  their 
judgment,  from  what  they  saw  while  in- 
vestigating, the,  "hole  did  go  off,"  and  they 
undertook  to  clean  it  out.  But  in  fact  the 
explosion  had  not  taken  place  In  this  hole, 
but  it  had  in  the  other.  They  were  mis- 
taken. So  the  evidence  shows  an  accident 
caused  by  mistake,  and  not  by  neglect  of 
duty,  for  which  the  plaintiff  cannot  recover. 

New  trial. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court,  as  It  seems 


tlon  260  of  the  Code  provldea  that,  "In  the 
construction  of  a  pleading  for  the  purpose 
of  determining  its  effect,  its  allegationB  sliall 
be  iitterallj  construed,  with  a  view  of  sub- 
stantial Justice  between  the  parties."  Of 
course,  the  plaintiff  must  state  the  material 
facts  constituting  his  cause  of  action,  so  as 
to  give  the  defendant  reasonable  notice  of 
what  it  will  be  called  upon  to  answer;  but 
it  would  be  equally  useless  and  Impracticable 
to  set  forth  in  detail  each  particular  fact 
constituting  the  alleged  negligence.  The  en- 
tire system  of  code  pleading  is  intended  to 
effect  substantial  justice,  without  regard  to 
immaterial  technicalities.  This  is  evident 
from  a  bare  citation  of  the  Code.  Section 
269  says:  "No  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  has  aetuaUg  mis- 
led the  adverse  party,  to  bis  prejudice  in 
maintaining  bis  action  upon  the  merits. 
Whenever  It  shall  be  alleged  that  a  party 
has  been  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  court,  and  in  what 
respect  he  has  been  misled;  and  thereupon 
the  judge  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  just." 
Section  270  provides:  "Where  the  variance 
is  not  material  and  provided  In  the  preceding 
section,  the  judge  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  or- 
der an  immediate  amendment  wltliont  costs." 
Section  271  provides  tliat:  "Where,  however, 
the  allegation  of  the  cause  of  action  or  de- 
fense to  which  the  proof  is  directed  Is  un- 
proved, not  In  some  particular  or  particulars 
only,  but  in  the  entire  scope  and  meaningr, 
it  shall  not  be  deemed  a  case  of  variance 
within  the  preceding  section,  but  a  failure 
of  proof."  Section  2T6  provides  that:  "The 
court  and  the  judge  thereof  shall,  in  every 
stage  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings,  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  re- 
versed or  affected,  by  reason  of  such  error 
or  defect."  The  Italics  are  my  own.  In  the 
case  at  bar  there  does  pot  seem  to  be  any 
variance  In  the  pleading,  but  simply  a  want 
of  particularity.  Can  It  be  contended  that 
in  the  case  at  bar  it  has  been  alleged  or 
proved  to  the  satisfaction  of  the  court  that 
the  defendant  has  been  actually  n^isled  by 
the  complaint,  or  that  the  cause  of  action 
Is  unproved,  In  Its  entire  scope  and  meaning? 
And  yet  these  are  the  absolute  requirements 
of  the  statute,  before  such  an  exception  can 
be  entertained.  Was  it  not  the  duty  of  the 
defendant  to  move  in  the  court  below;  and 
If  It  was  silent  there,  where  the  objection,  if 
valid,  might  hflve  been  remedied,  can  it  now 
be  heard?  It  is  not  denied  that  the  com- 
|)lnlnt  states  a  cause  of  action,  and.  If  the 
defendant  wanted  more  particulars,  why  did 
it  not  ask  for  them? 


tiff  be  reciuired  to  set  forth  in  full  evory- 
partlcular  fact  relied  on  to  show  the  negli- 
gence of  the  defendant,  and  yet  the  defend- 
ant be  permitted  to  show  any  act  within  th» 
range  of  human  conduct  under  the  bare  al- 
IcgatioB  that  the  negligence  of  the  plaintiff 
contributed  to  his  own  injury?  In  Cogdell 
v.  Railroad  Co.,  130  N.  C.  313,  41  S.  E.  541, 
this  question  was  distinctly  raised,  in  rela- 
tion to  which  this  court  says,  on  page  310, 
130  N.  C,  and  page  5^:5.  41  S.  E.:  "In  it* 
answer,  defendant  avers  'that  the  death  of 
the  Intestate  was  not  caused  by  any  negli- 
gence of  defendant,  but  was  caused  by  the 
negligence  and  fault  of  the  phtlntiff's  Intes- 
tate himself.'  This  is  a  strict  compliance 
with  the  statute  (Acts  1887,  c.  33),  and  put 
plaintiff  upon  notice  as  to  that  defense,  as 
fully  appears  from  the  fact  of  her  being  pre- 
pared with  evidence  to  meet  the  charge  of 
going  upon  the  car  In  a  drunken  condition. 
However,  If  philntlff  had  not  anticipated,  and 
could  not  vrith  reasonable  certainty  have  an- 
ticipated, the  defense.  It  would  have  been 
projier  for  the  court,  upon  application,  to 
have  ordered  that  a  bill  of  particulars  be  fur- 
nished, as  prescrilted  in  the  Code."  The  plea 
of  contributoi7  negligence  is  an  afRrmative 
defense,  in  the  nature  of  confession  and 
avoidance,  which,  by  e.xpress  statutory  pro- 
vision, must  be  alleged  and  proved.  Why 
sliould  the  plaintiff  be  held  to  a  stricter  rule 
than  the  defendant  under  similar  circiun- 
stauces?  Why  cannot  an  equal  measure  of 
right  be  given  with  an  impartial  hand? 

My  view  of  the  merits  of  this  case  is  brief- 
ly this:  If  the  defendant  employed  a  skill- 
ful and  competent  superintendent,  and  he' 
used  all  the  means  which  would  have  been, 
employed  under  the  circumstances  by  a  man 
of  ordinary  prudence  and  equal  skill  to  de- 
termine whetlier  the  second  blast  had  beeu 
fired,  the  defendant  would  not  be  liable;  but 
this  la  a  fact  for  the  determination  of  thi- 
jiiry. 

CLARK,  J.  (dissenting).  In  addition  to- 
what  is  so  well  said  in  the  dissent  of  Mr. 
Jvstice  DOUGLAS,  it  should  be  noted  that 
there  was  strong  evidence  of  negligence  up- 
on the  testimony  offered  by  the  defendant. 
Burgess,  a  witness  for  defendant,  testified 
that  he  was  in  charge  of  the  work,— "the 
only  boss  there";  that,  when  there  was  any 
doubt  al)out  a  hole  having  been  fired,  it  was 
unloaded  with  a  spoon,  which  he  says  was- 
reasonably  safe:  that,  when  there  was  no- 
doubt  of  Its  having  gone  off,  then  the  hok- 
would  be  "churned."  Acconling  to  all  th^ 
evidence,  there  was  the  gravest  doubt  alwut 
the  hole  having  been  flrcd;  but  instead  of 
having  It  unloaded  with  a  spoon,  or  boring 
another  hole.  Burgess,  according  to  the  plain- 
tiff's evidence,  ordered  him  to  assist  Edney 
and  Fowler,   who  were  churning  it,  wbk-lt. 


ty  high,  and  dropped  It  down  pretty  hard" 
In  the  hole,  which  exploded  the  cap  in  the 
powder  charge,  blowing  off  the  plaintiff's 
arm,  putting  out  an  eye,  and  otherwise  seri- 
ously injuring  him,  besides  killing  E3dney  and 
wounding  Fowler.  Burgess  was  in  sole 
charge  of  the  work,-4he  Tlce  principal;  and 
It  was  gross  negligence  in  him,  if,  as  was  in 
evidence,  he  put  the  men  to  churning  the 
bole  without  ascertaining  whether  it  had 
been  fired,  especially  when  he  had  Just  stat- 
ed that  he  did  not  think  It  had  been  fired; 
and  there  is  evidence  that  Fowler  kept  say- 
ing be  thought  the  hole  had  not  been  fired. 
It  was  negligence,  under  those  circumstances, 
if  he  ordered  the  plaintiff  to  assist  in  churn- 
ing. When  called  upon  by  Edney  and  Fowl- 
er, the  plaintiff  says  he  did  not  go  to  their 
aid  till  ordered  to  do  so  by  Burgess.  The 
principle  laid  down  in  Haglns  v.  Kailway 
Co..  lOe  N.  O.  537,  11  S.  E.  500,  and  Hobbs 
V.  Railroad  Co.,  107  N.  C.  1,  12  S.  B.  124, 
9  li.  R.  A.  838,  applies  only  where  an  employe 
is  injured  by  the  negligence  of  a  fellow  serv- 
ant. At  that  time,  prior  to  the  passage  of 
the  fellow  servant  law  (chapter  56,  Prlv. 
Laws  1897),  a  railroad  company  (as  is  still 
the  case  with  other  employers)  was  not  re- 
sponsible for  the  injury  to  an  employ^  caus- 
ed by  the  negligence  of  a  fellow  servant; 
but  those  cases  point  out  there  was  an  ex- 
ception If  the  employer  knew  the  fellow 
servant  was  Incompetent  when  he  was  hired, 
or  kept  him  in  Its  employment  after  acquir- 
ing such  knowledge.  Those  cases  have  no 
application  whatever  when,  as  In  this  in- 
stance, the  Diligence  is  alleged  to  be  the 
negligence  of  a  vice  principal, — an  alter 
ego.— for  his  negligence  is  the  negligence  of 
the  master.  The  liability  of  the  employer 
for  Injury  caused  by  the  negligence  of  a  fel- 
low servant  being  an  exception  to  the  general 
rule,  it  was  held  that  the  ^ception  must 
be  pleaded,  so  that  the  employer  would  be 
prepared  to  meet  such  allegation.  But  here 
the  sole  question  is  whether  the  vice  principal 
(whether  he  was  competent  or  Incompetent) 
acted  with  due  care  in  examining  whether 
the  charge  had  been  fired,  or  whether,  with- 
out due  care  as  to  such  examination,  he 
negligently  ordered  the  plaintiff  to  assist  in 
churning  a  hole  which  shonid  have  been  un- 
loaded, as  Bnrgess  himself  states,  with  a 
spoon,  unless  he  was  sure  it  had  been  fired. 
Whether  there  was  such  due  care,  causing 
the  horrible  explosion  which  occurred,  kill- 
ing one  man  and  severely  wounding  anoth^ 
and  the  plaintiff,  was  an  issue  of  fact, 
which  only  a  Jury  could  determine.  As  was 
well  said  by  Furches,  J.,  in  Coley  v.  Bail- 
road  Co.,  128  N.  G.,  at  page  542,  39  S.  B.  46, 
"The  questions  of  prudence,  and  the  ideal 
prudent  man,  are  always  a  matter  for  the 
Jury."  There  being  evidence  tending  to 
show  that  Burgess,  the  vice  principal,  was 


to  decide  the  fact  whether  he  was  negligent 
or  not.  The  constitution  (article  1,  $  13) 
guaranties  the  right  of  trial  by  jury  in  crim- 
inal cases;  and  section  19  of  the  same  ar- 
ticle, guarantying  it  In  civil  actions  says: 
"The  ancient  mode  of  trial  by  Jury  Is  ono  of 
the  best  securities  of  the  rights  of  the  p^-ople. 
and  ought  to  remain  sacred  and  inviolable." 
There  is  no  exception  as  to  actions  for 
negligence.  There  is  no  intimation  that  in 
such  cases  Juries  are  incompetent  either  to 
grasp  the  facts,  or  to  impartially,  detemiine 
them.  In  my  Judgment,  appellate  courts, 
sitting  out  of  bearing  and  sight  of  the  wit- 
nesses, without  knowledge  of  their  character 
or  their  bearing  on  the  stand,  and  of  the 
other  incidents  of  the  trial,  cannot  be  t<M> 
careful,  lest,  under  the  guise  of  holding  that 
there  is  no  evidence,  they  may  not  infringe 
upon  the  constitutional  right  guarantied  to 
the  plaintiff  and  all  others  in  similar  casi*s. 
The  trial  Judge  and  tbe  12  jurors  have  been 
of  opinion  not  only  that  there  was  evidence, 
but  the  Jury  have  been  unanimous  that  the 
preponderance  of  evidence  was  in  favor  of 
tbe  plaintiff.  The  majority  of  this  court. 
laboring  under  the  disadvantage  of  not  bear- 
ing the  testimony  as  actually  delivered,  mar 
think  the  preponderance  the  other  way.  But 
when  the  facts  are  controverted,  negligence 
—the  rale  of  the  prudent  man— is  always  a 
question  for  tbe  jury,  not  a  matter  of  law 
for  the  court  Montgomery,  J.,  in  EUeri^e 
V.  Railroad  Co.,  118  N.  C,  at  page  1030. 
24  S.  E.  810;  WUIiams  v.  BaUway  Co.,  119 
N.  C,  750,  20  S.  E.  32.  It  is  only  when 
there  is  no  scintilla  of  evidence  for  tbe 
plaintiff  that  this  court  can  rightfully  bold 
that  the  case  should  not  have  been  submitttHl 
to  a  Jury.  An  appellate  court  composed  of 
five  Judges,  and  with  the  benefit  of  usually 
more  elaborate  argument,  and  with  greater 
leisure,  is  provided  to  review  errors  of  law 
alleged  to  be  committed  by  a  sbigle  trial 
Judge  on  the  circuit;  but  the  constitution  is 
careful  to  restrict  our  Jurisdiction  "to  review, 
upon  appeal,  any  decision  of  the  courts  be- 
low upon  any  matter  of  law  or  legal  infer- 
ence." There  Is  no  power  lodged  here  to  re- 
view the  findings  of  fact  by  a  jury  upon  dis- 
puted matters  of  fact  The  incompetency  or 
negligence  of  the  boss,  unlike  the  Incom- 
petency or  negligence  of  a  fellow  servant,  is 
the  incompetency  or  negligence  of  tbe  de- 
fendant 
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1.  Oq  appeal  in  a  personal  injury  action,  ques- 
tions as  to  the  speed  of  the  engine  which  caus- 
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Olark  and  DodkIhs,  JJ.,  disseotiiiK. 

On  petition  for  rehearing.    Affirmed. 
For  former  opinion,  see  42  S.  E.  139. 

MONTOOMERr,  J.  The  argument  of  tlie 
plaintiCTs  counsel  on  the  rehearing  was  ad- 
dressed to  three  alleged  errors  made  in  the 
decision  on  the  former  hearing:  (1)  It  was 
contended  that  the  court  erred  in  treating 
the  plalntifC  as  if  he  were  a  trespaaser  on 
the  trade  of  the  defendant,  instead  of  as 
an  employe.  (2)  That  the  speed  of  the  train 
was  an  important  fact  In  the  case,  and'  that 
we  gave  it  no  consideration.  (3)  That  the 
rules  which  were  prescribed  by  the  company 
for  the  operation  and  regulation  of  its  trains 
in  respect  to  Its  employes  were  not  con- 
sidered for  any  purpose  in  the  former  opin- 
ion. It  was  argued  that,  if  those  errors  had 
not  been  made,  the  erroneous  conclusion 
which  the  court  arrived  at  could  not  have 
been  reached.  For  all  practical  purposes,  the 
facts  necessary  for  a  proper  consideration  of 
the  case  are  set  out  in  the  former  opinion. 
130  N.  O.  344,  42  S.  B.  139.  In  the  discus- 
sion which  Is  to  follow,  we  will  leave  the 
Urst  alleged  error  to  be  treated  with  the 
question  of  the  defendant's  negligence.  As 
to  the  second  assignment  of  error, — con- 
cerning the  speed  of  the  engine  In  connection 
with  the  plaintiff's  hurt,— it  is  sufficient  to 
say  that  on  the  trial  below  it  bad  no  signifi- 
cance. The  defendant's  fourth  prayer  for  In- 
structions was  as  to  Its  right  to  run  its 
engine,  so  far  as  the  plaintiff  was  con- 
cerned, at  any  rate  of  speed  it  chose.  His 
honor  read  the  prayer  to  the  Jury,  and  said, 
"there  was  no  evidence  that  the  rate  of 
speed  caused  the  Injury,  and  therefore  the 
rute  of  speed  would  be  excluded  from  the 
consideration  of  the  Jury  as  evidence  of  neg- 
ligence on  the  first  issue."  In  reference  to 
the  third  alk-gc-d  error  on  the  part  of  this 
court,— that  we  did  not  give  consideration 
to  the  rules  of  the  company,-^it  is  sufficient 
to  say  that  in  the  charge  to  tlie  Jury  his  hon- 
or neither  recited  these  rules,  nor  made  any 
reference  to  them  as  bearing  upon  the  plain- 
tiff's rights  or  the  defendant's  negligence,  and 
there  was  nothing  for  us  to  consider  about 
them. 

The  only  question,  then,  which  remains  for 
consideration  is  whether  or  not  the  court 
was  in  error  in  the  conclusion  it  arrived  at 
in  the  former  opinion.  That  part  of  the 
charge  of  bis  honor  which  we  thought  was 
erroneous  is  set  out  in  full  in  the  former 
opinion,  and  it  is  not,  therefore,  necessary 
to  insert  it  here.  The  plaintiff  was  not  em- 
ployed to  do  work  which  required  him  to  go 
upon  the  track  of  the  defendant  company, 
and,  so  far  as  the  evidence  discloses,  be  did^ 
not  put  his  foot  upon  it.  He  was  employed 
to  do  the  simplest  of  all  mechanical  work,— 
42  S.E.— 62 


the  position  was  perfectly  safe  if  the  plain- 
tiff Iiad  remained  at  the  outside  of  the 
target.  The  track  was  perfectly  straight  for 
about  600  feet,  and  there  were  no  obstruc- 
tions of  any  kind  for  that  distance  along 
the  way.  The  plaintiff  placed  the  paint 
bucket  between  the  rail  and  his  feet,  and 
in  the  act  of  a  second,  stooping  over  to  dip 
his  brush  in  the  paint,  bis  head  was  struck 
by  a  passing  engine,  and  he  was  badly  burt. 
He  said  that  there  was  no  signal  given  by 
bell  or  whistle.  Under  these  facts  we  are 
of  the  opinion,  as  we  were  when  the  case 
was  before  as  last,  that  the  engineer  had  a 
right  to  assume  that  the  plaintiff  would 
have  stepped  out  of  danger  If  he  had  por- 
adventure  gotten  too  near  the  track,  or  that 
he  (the  plaintiff)  would  not  put  his  bead  in 
danger  by  leaning  over  to  dip  bis  brush 
in  the  paint  as  the  engine  was  passing  by. 
It  seems  to  us  no  reasonable  man  could  have 
thougiit  that  the  plaintiff,  under  the  circum- 
stances of  this  case,  would  need  any  cau- 
tion or  signal.  This  view  of  the  conduct  of 
the  defendant's  engineer  is  fully  sustained 
in  Aerkfetz  v.  Humphreys,  145  U.  S.  418, 
12  Sup.  Ct.  830,  36  L.  Ed.  75a  There  the 
plaintiff  was  a  repairer  of  tracks  in  the 
switch  yard  of  the  defendant  The  tracks 
were  straight,  and  without  obstructions  in 
either  direction.  He  was  at  work,  at  the 
time  of  the  accident,  in  the  yard,  when  a 
switch  engine  pushing  two  cars  moved  slow- 
ly along  the  track  upon  which  he  was  at 
work,  the  speed  of  the  engine  being  that  of 
a  man  walking.  The  plaintiff  stood  with 
his  back  to  the  approaching  cars,  engaged  in 
his  work,  without  looking  backward  or 
watelilug  for  the  engine,  until  he  was  run 
over  by  the  first  car.  The  plaintiff  there 
was  an  experienced  man  in  work  about  the 
yard,  as  was  the  plaintiff  in  the  case  be- 
fore us.  They  both  knew  all  about  the  shift- 
ing of  cars  and  the  general  work  about 
switch  yards.  The  differences  in  the  main 
facts  of  the  two  cases  are  that  in  the  case 
of  Aerkfetz  v.  Humphreys,  supra,  the  engine 
was  moving  at  a  slower  speed  than  was  the 
engine  in  our  case,  and  the  plaintiff  there 
was  engaged  in  working  on  the  track,  while 
in  the  present  case  the  plaintiff  was  not  em- 
ployed to  work  on  the  track.  The  speed  of 
the  engine,  as  we  have  seen,  does  not  have 
any  bearing,  as  we  have  pointed  out.  The 
court  decided  In  Aerkfetz  v.  Humphreys  that 
the  defendant  was  not  negligent.  It  is  not 
necessary  for  us  to  go  so  far  as  the  court 
went  in  that  case,  and  we  do  not  undertake 
to  decide  that  there  would  be  no  negligence 
on  the  part  of  a  railroad  company  for  one  of 
its  engineers,  without  signal  or  warning,  to 
run  down  its  employes  who  are  engaged  iu 
work  on  its  tracks.  When  such  a  case  is 
presented,  then  will  be  the  proper  time  to 
consider  It 
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Ugence  on  tbe  part  of  railroad  companies  to 
run  over  with  their  engines  or  can  tbeir 
employes  while  engaged  in  work  upon  their 
tracks,  without  having  given  proper  warn- 
ings; that  Is,  that  the  employee  have  the  right 
to  expect  warning.  They  are  not  cases  like 
the  one  before  us. 

The  petition  to  rehear  Is  dismissed.  Peti- 
tion dismissed. 

OLARK,  J.  (dissenting).  The  plaintiff  was 
not  a  trespasser,  but  had  been  ordered  by  his 
superior  to  paint  the  switch  target  between 
the  two  tracks,  where  he  was  working  when 
struck  by  the  engine.  While  ttia  target  was 
4  feet  Gess  7  or  8  Inches  for  the  fans  or 
wings)  from  the  rail,  the  projection  of  the 
car  and  steps,  29  Inches,  left  but  a  few  inches 
(11  or  12)  of  space.  The  defendant's  engine 
and  cars  came  down  one  track,  and  passed 
to  plaintifTs  rear,  and  then  came  rapidly  np 
another  trade,  moving  baclcwards,  with  a 
car  In  front,  without  ringing  the  bell,  and 
running  at  a  high  rate  of  speed,— 10  or  15 
miles  per  hour  according  to  the  defendant's 
own  witness,  and  2S  to  30  miles  em  hour  ae- 
cording  to  the  plaintifiT's  witness,— and  struck 
him  on  the  back  as  he  leaned  over  to  dip  his 
brush  in  the  paint,  cutting  a  hole  in  his  back, 
and  lacerating  his  shoulders  and  head,  and 
paralyzing  his  right  arm.  The  plaintiff  was 
preoccupied  with  bis  work,  and  could  not  be 
expected  to  look  both  to  the  front  and  rear 
and  keep  up  his  work,  too.  It  is  in  evidence 
that  the  roles  of  the  company  required  the 
bell  to  be  rung  to  give  notice  to  those  at 
work  on  or  near  the  track,  and  that  this  no- 
tice was  customary.  The  plaintiff  had  a 
right  to  rdy  upon  the  observance  of  the  roles 
and  the  cnstom,  both  of  which  were  known 
to  him,  and,  of  coiirse,  to  the  engineer,  too. 
The  engineer,  approaching  from  the  rear, 
could  see  tiie  plaintiff  600  feet  away  on  a 
straight  track,  preecctvled  with  his  work. 
Under  snch  circumstances,  the  rapid  speed 
and  the  failure  to  observe  the  rules  and  the 
custom  by  ringing  the  bell,  were  evidence 
of  negligence  to  go  to  the  Jury.  The  court 
charged  the  jury  that,  if  the  plaintiff  was 
not  put  at  work  in  a  dangerous  place,  bat 
was  comparatively  safe,  and  suddenly  tnrned 
and  got  in  the  way  of  the  engine  when  It 
was  too  late  to  stop  it,  the  jury  should  azt- 
swer  the  first  issue  "No."  The  Jory  an- 
swered the  first  issue  "Yes,"  thereby  finding 
that  the  engineer  was  negligent  in  not  avoid- 
ing the  injury  by  giving  the  signal  required 
by  the  rules  for  the  safety  of  those  working 
on  or  near  the  track.  The  rules  of  the  com- 
pany were  In  evidence,  and  require  the  en- 
gineer, if  any  person  is  on  or  so  near  the 
track  as  to  be  In  danger,  to  ring  the  bell  of 
his  engine  when  shifting,  and  to  blow  the 
whistle  if  necessary,  and  to  use  every  pos- 
sible means  to  prevent  an  accident    There 


The  former  opinion  of  the  court  030  N.  C^ 
at  page  346,  42  S.  E.  139)  says  that  tbe  onlT 
error  found  in  tbe  trial  below  was  in  lesvinj: 
it  to  the  Jury  to  determine  whether  tbe  en- 
gineer, seeing  the  preoccupation  of  tbe  plalo- 
tlff,  and  not  giving  signal  to  warn  him,  was 
negligent,  and  the  proximate  cause  of  tbe  in- 
jury. But  surdy  all  the  above  clrcnmstances. 
the  evidence  of  mnnhig  2S  to  30  miles  an 
hour,  the  failure  to  observe  tbe  rules,  and  tbe 
custom  to  ring  the  bell,  the  sight  by  tlie  en- 
gineer of  the  plaintiff  000  feet  away,  intait 
on  his  work,  were  properly  submitted  to  the 
Jury,  especially  when  coupled,  as  they  were, 
with  the  instnietion  that  if  the  plaintiff  whs 
not  at  woric  in  a  dangerous  place,  bat  sud- 
denly turned  and  got  In  the  way  of  tbe  en- 
gine when  it  was  too  late  to  stop  it;  to  an- 
swer the  first  issue  "No."  The  target,  ac- 
cording to  the  evidence,  was  4  feet  from  the 
middle  of  the  rail,  and  the  tan  wlil<^  tbe 
plaintiff  was  painting  when  struck  extMided 
7  or  8  inches  toward  the  rail,  leaving  the 
space  40  or  41  inckes,  while  tlie  stc^  of  tiie 
car  extended  29  incbes  ttaim  tbe  raH,  re- 
dndng  the  space  to  11  or  13  indies.  The 
plaintiff,  a  tall  man,  when  be  leant  over  to 
dip  his  brush  in  tbe  paint,  occupied,  be  says, 
more  than  Uiat  space  to  Uie  right  Relying 
upon  the  regnlatlon  and  custom  of  slilfting 
engines  to  ring  the  b^,  he  was  stnick  ttvm 
behind,  wiille  thus  stooptaig,  by  an  engine, 
which,  by  some  of  the  evidence,  bore  down 
on  him  at  tise  rate  of  25  miles  an  hour,  and 
witliout  giving  any  signal  as  required.  Thp 
plaintiff's  work  was  between  two  tracks,  and 
be  could  not  look  both  ways  at  once.  That 
we  have  not  direct  precedents  in  oar  courts 
Is  dne  to  the  fact  that  tni  recently  an  iBjury 
caused  by  the  negligence  of  a  felloir  servant 
was  not  actionable.  But  there  are  manr 
precedents  elsewhere,  cited  in  tte  very  aWe 
brief  of  Uie  defendant's  counsei  In  Erick- 
■on  V.  RaBroad  Go.  (Minn.)  43  N.  W.  8S2,  5 
L.  R.  A.  786,  it  was  held  that  one  rigbtfnlly 
Ib  dose  proximity  to  the  track,  employed  by 
the  defendant,  was  net  required  to  look  ont 
toT  passing  eagtees,  as  in  tiie  caae  of  tres- 
passers or  Ueenaees,  but  that  the  company 
owed  him  tbe  duty  of  "active  vigilance"  in 
giving  proper  signals  and  warnings  of  tbe 
approach  of  engines  and  trains.  The  court 
says:  "The  lAilntlff  had  ttie  right  to  rdy 
on  the  continued  performance  of  this  duty, 
without  the  necessity,  while  engrossed  In  his 
work,  of  keeping  constant  lookout  for  ap- 
proaching trains."  There  are  numerous  cases 
to  same  effect  which  might  bo  added^"--  That 
the  plaintiff  had  a  right  to  rely  upon  the 
custom  to  ring  the  bell  is  held  in  Stanley  r. 
Ralbwad  Co.,  120  N.  C.  514,  27  S,  K.  27: 
Norton  v.  Railroad  Co.,  122  N.  O.  988,  29  S. 
E.  886;  Beach,  Contrlb.  Neg.  i  67.  TT«e 
plaintiff  was  rightfully  at  his  place,  and,  even 
if  be  had  not   been,   the  defendant  shouM 


Mcvaa  V.  Kaiiway  Co.,  laj  «.  u.  xws,  40 
S.  B.  87.  I  think  Judge  Hoke  committed  no 
error  in  leaving  tbe  matter  to  the  jury,  and 
that  the  petition  shonld  be  allowed.  The 
whole  evidence  Is  not  set  out  In  this  dissent, 
for  It  can  very*  rarely  be  appropriate,  since 
this  court  has  no  power  to  review  the  action 
of  the  jury.  All  that  Is  necessary  Is  to  set 
out  only  such  part  of  the  evidence  as,  taken 
most  strongly  for  the  plaintiff,  would  justify 
or  not  the  submission  of  the  disputed  matter 
to  the  only  tribunal  which  Is  authorized  to 
dedde  Issnes  of  fact 


DOUGLAS,  J„ 
opinion. 


concurB  In  the  dissenting 


U 


DARGAN  et  ox.  T.  OABOLINA  CENT.  R,  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1902.) 

BAIUtOADS-RIOHT    OP    WAT— COMPBNSATION 
— aSMEDT— UMITATIONS. 

1.  Under  Acts  1864-65,  c.  225,  authorising  a 
railroad  company  to  acquire  a  right  of  way, 
but  exemi}ting  gardens  from  invasion  by  the 
company,  if  lanoTs  on  the  right  of  way  are  not 
used  as  a  garden  at  the  time  the  company 
completes  its  road  thereon,  and  thos  acquires 
constructiTe  possession  of  the  whole  s^ip,  it 
is  immaterial  that  they  are  used  for  a  garden 
when  the  company  sabsequently  takes  actual 
possession. 

2.  Where  land  Is  taken  by  a  railroad  com- 
any  under  Acts  1872-73,  c.  76,  or  Acta  1854- 
5,  c.  225,  authorizing  it  to  acquire  a  right  of 

way,  and  providing  for  the  assessment  of  com- 
pensation by  application  to  the  clerk  of  the 
superior  court  and  tbe  appointment  of  commis- 
sioners therefor,  the  compensation  cannot  be 
recovered  by  an  action  of  ejectment. 

8.  Under  Acts  1872-73.  c.  75,  and  Acts  1854- 
66,  c.  225,  authoriaing  a  railroad  company  to 
acquire  a  right  of  way,  and  providing  that, 
unless  the  owner  applies  for  an  assessment  of 
compensation  within  two  years  after  the  part 
of  the  road  on  his  land  is  finished,  he  or  those 
claiming  nuder  him  shall  be  barred  from  re- 
covering the  land  or  compensation  therefor,  liis 
wife,  to  whom  he  conveys  the  land  after  be 
Is  barred  by  Bach  two-years  limitation,  has  no 
right  of  recovery  against  the  company. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Union  connty; 
Robinson,  .Tndge. 

Action  by  Milton  Dargan  and  wife  against 
the  Carolina  Central  Railroad  Company. 
Judgment  for  defendant,  and  plaintlfTs  ap- 
peal.   Aflirmed. 

Bedwlne  &  Stack,  for  appellants.  Adams 
&  Jerome  and  J.  D.  Shaw,  for  appellee. 

MONTGOMERY,  J.  The  defendant,  the 
Carolina  Central  Railroad  Company,  was 
chartered  In  1873  under  chapter  75  of  the 
Acts  of  1872-73.  By  the  provisions  of  the 
act  of  incorporation,  and  also  nnder  chapter 
225  of  the  Acts  of  1854-55,  the  defendant  be- 
ing the  purchaser  of  the  Wilmington,  Char- 
lotte &  Rutherford  Railroad,  the  defendant 
wag  authorized  to  procure  a  right  of  way  by 


pronaea  tnat,  m  tne  absence  or  any  contnici: 
in  relation  to  tbe  land  through  wUch  tbe 
railway  might  pass,  it  would  be  presumed 
that  the  land  over  which  the  road  might  be 
constructed,  together  with  a  sxmce  of  100 
feet  on  each  side  of  tiie  center  of  tiie  rail- 
way, had  been  granted  to  the  company  by 
the  owners,  and  that,  unless  the  owner  at 
the  time  that  part  of  the  railway  which 
might  occupy  the  land,  or  those  claiming  nn- 
der blm,  was  finished,  should  apply  for  an 
assessment  of  the  value  of  tbe  land  so  taken 
within  two  years  next  after  that  part  of 
the  road  which  might  be  on  the  land  was 
finished,  the  owner,  or  those  claiming  under 
him,  should  be  forever  barred  from  recover- 
ing the  land,  or  having  any  assessment  or 
compensation  therefor.  By  section  9  of  the 
Acts  of  1872-73  the  dwelling  bouse  and  burial 
ground  were  exempted  from  invasion  on  tbe 
part  of  the  railway  company  without  the 
consent  of  the  owner  or  the  order  of  ttie  su- 
perior court,  and  by  the  Acts  of  1854-56  the 
exemption  was  the  residence  and  garden. 
The  evidence  In  this  cai^  shows  that  the 
land  which  was  actually  taken  possession  of 
by  the  defendant  in  1892  or  1803  was  within 
100  feet  from  the  center  of  the  track,  and 
was  Hien  used  as  a  garden  by  the  plaintlfTs; 
and  it  was  admitted  by  the  plaintiffs  that 
the  garden  which  Is  the  subject-matter  of 
tbe  dispute  was  nsed  fbr  railroad  pmrposes, 
and  was  necessary  for  the  conducting  of  its 
business  and  the  enjoyment  of  its  rights  tin- 
der its  charter.  But  It  was  not  attempted 
to  be  shown  that  tbe  land  was  used  as  a 
garden  when  the  road  was  finished  upon  the 
lands  of  the  plainMffs.  It  is  immaterial, 
th«efore,  the  constructive  possession  of  the 
whole  of  the  strip  of  land  by  the  completing 
of  the  railroad  track  being  in  the  defendant, 
whether  the  actual  possession  in  1802  or  1893 
was  under  the  Acts  of  1854-55,  or  the  Acts 
of  1872-7^  as  the  land  was  not  at  the  time 
of  the  construction  of  the  track  used  either 
as  a  garden  or  as  a  burial  ground.  Tbe  use 
made  of  the  land  by  the  plaintiffs  subsequent 
to  the  completion  of  the  railroad  track  was 
subject  to  the  after-necessity  of  the  use  of 
the  whole  100  feet,  including  the  part  which 
is  the  subject  of  this  action,  wherever  it  be- 
came necessary  to  be  so  used  by  the  com- 
pany for  the  purposes  granted  nnder  the 
charter.  When  it  became  necessary  for  the 
defendant  to  take  the  land  for  the  purposes 
averred  in  the  answer  and  admitted  by  the 
plaintiff,— that  is,  for  the  purpose  of  con- 
ducting the  defendant's  business,— it  was  au- 
thorized to  do  so.  Railroad  Co.  v.  Sturgeon, 
120  N.  C.  225,  26  S.  B.  779;  Shields  v.  Rail- 
road Co.,  129  N.  G.  1,  39  S.  E.  582.  The 
plaintiffs,  in  the  brief  of  tbebr  counsel,  con- 
tended that,  if  the  plaintiffs  were  not  entitled 
to  recover  the  land,  they  ought  to  be  al- 
lowed compensation  for  the  value  of  the  land, 
as    under    condemnation    proceedings.     The 


however,  that,  as  there  was  a  provision  In 
both  the  acts  referred  to  contemplatlnK  the 
assessment  of  damages  and  furnishing  the 
means  of  assessment,  that  remedy  must  be 
pursued,  and  that  the  plaintiffs  were  not 
entitled  to  it  In  the  present  action.  In  cases 
Involving  the  right  of  eminent  domain  the 
common-law  remedy  is  superseded  by  the 
statutory  remedy,  and  aggrieved  parties  are 
compelled  to  seek  redress  under  provisions 
of  the  statute.  McInHre  v.  Ralli-oad  Co.,  67 
N.  C.  278;  Land  v.  RaUroad  Co.,  107  N.  C. 
72,  12  S.  B.  125.  The  provision  for  the  as- 
sessment in  the  way  of  compensation  for 
lands  taken  by  the  defendant  under  the  acts 
referred  to  was  by  application  to  the  clerk 
of  the  superior  court  of  the  county  In  which 
the  land  Is  situated,  and  the  appointment  of 
commissioners  for  that  purpose.  It  Is  better 
for  us  to  say  further  that  the  plaintiffs  In 
this  ease  cannot  recover  In  any  form  of  pro- 
cedure. Under  both  of  the  acts  referred  to, 
married  women  and  infants  are  not  affected 
■until  two  years  lifter  the  removal  of  their 
respective  disabilities;  but  when  the  railroad 
was  completed  through  the  land  the  land  was 
the  property  of  the  husband  of  the  feme 
plaintiff,  and  his  right  to  have  assessment 
as  for  compensation  was  barred  at  the  end 
of  two  years  from  the  completion  of  the  road. 
His  conveyance  to  his  wife,  the  feme  plain- 
tiff, was  of  date  of  1893,  long  after  the  road 
was  completed.  The  ruling  of  his  honor, 
which  resulted  In  a  nonsuit,  was  proper,  as 
was  the  judgment. 
No  error. 

DOUGLAS.  3,  (dissenting).  This  is  an  ac- 
tion for  the  recovery  of  real  estate  and  dam- 
ages for  its  detention.  The  plaintiffs,  in  sup- 
port of  their  title,  offered  in  evidence  a  deed 
from  J.  S.  Hehais  to  Milton  Dargau,  execut- 
ed January  6,  1871,  and  registered  on  the 
28th  of  December,  1885,  in  Book  16,  page 
677;  and  also  a  deed  executed  by  Milton 
Dargan  to  Nora  Dargan,  his  wife,  on  the 
7th  day  of  March,  1893,  registered  on  the 
9tb  day  of  March,  1893,  in  the  office  of  the 
register  of  deeds  of  Union  county,  in  Book 
23,  page  685.  The  plaintiff  introduced  wit- 
nesses tending  to  prove  that  the  feme  plain- 
tiff had  been  married  to  her  co-plaintiff  for 
30  years;  that  she  and  her  husband  bad 
been  in  possession  of  the  lot  described  in  the 
complaint,  claiming  the  lot  nnder  the  deeds, 
until  the  erection  of  a  stock  pen  by  the  de- 
fendant, which,  it  was  admitted  by  the 
plaintiffs,  was  within  100  feet  of  the  railroad 
track  of  the  defendant;  that  plaintiffs  were 
in  the  actual  possession  of  said  lot,  under 
known  and  visible  boundaries,  at  the  time  of 
the  entry  of  defendant,  and  forbade  the  entry; 
that  the  defendant  took  possession  of  the  lot 
in  1803,  about  the  last  of  the  year;  that  the 
piece  of  land  was  used  as  a  garden  and  or- 


al value  of  the  lot  was  some  $13  to  $20  per 
year.  The  plaintiffs  offered  In  evidence  the 
Acts  of  the  General  Assembly  passed  in 
1854-66,  c.  225,  the  Public  Laws  of  1871- 
72,  c.  131,  and  the  Laws  of  North  Carolina. 
1872-73,  c.  75,  and  the  Acts  of  1881,  c.  5. 
The  plaintiffs  also  introduced  the  summons  in 
the  case.  There  was  evidence  offered  by 
the  defendant  tending  to  show  that  the  de- 
fendant took  possession  of  the  lot,  which  is 
the  land  described  in  the  cmnpiaint.  and 
wholly  within  the  right  of  way  of  defendant 
in  December,  1892;  that  it  was  necessary  for 
the  defendant  to  use  the  lot  for  the  purpose 
of  erecting  a  stock  pen,  where  horses  and 
other  animals  could  be  unloaded  and  fed  or 
loaded  on  its  trains,  and  that  this  place  was 
especially  suited  for  that  purpose;  that  the 
stock  pen  was  erected  in  December  on  the 
right  of  way;  that  plaintiff  admitted  on  the 
trial  that  the  stock  pen  was  on  the  right  of 
way;  that  the  rental  value  of  the  land  was 
$5  per  year.  Upon  the  admission  of  plain- 
tiffs that  the  stock  pen  was  within  100  feet 
of  the  railroad  track,  and  was  used  for  rail- 
road purposes  necessary  for  the  proper  enjoy- 
ment of  its  rights  under  Its  charter,  and  that 
the  lot  sought  to  be  recovered  by  the  plain- 
tiffs is  that  covered  by  the  stock  pen,  hl« 
honor  Intimated  an  opinion  that  plaintiffs 
were  not  entitled  to  recover  in  this  action, 
and  plaintiffs  submitted  to  a  nonsoit  and  ap- 
pealed. Judgment  of  nonsuit  as  set  out  In 
the  record,  to  which  the  defendant  excepted, 
and  appealed  to  the  supreme  court 

The  complaint  is  in  the  nature  of  eject- 
ment. The  answer  denies  the  essential  arti- 
cles of  the  complaint  and  proceeds  as  fol- 
lows: "The  defendant  further  answering,  and 
for  a  further  defense  alleges:  (1)  That  It  Is 
admitted  that  the  defendant  is  in  the  pos- 
session of  so  much  of  the  said  lot  of  land 
described  in  article  2  as  lies  within  10«> 
feet  of  the  center  of  the  track  of  the  defend- 
ant and  has  been  in  possession  of  the  same, 
exercising  acts  of  ownership  on  It  as  its  right 
of  way,  claiming  it  and  using  It  as  necessarr 
to  the  operation  of  defendant's  railroad  for 
more  than  five  years  before  the  commence- 
ment of  this  action,  and  since  the  defendant 
entered  upon  said  100  feet  of  said  land  for 
the  purpose  of  constructing  its  road;  and 
the  plaintiff  ought  not  to  be  allowed  to  main- 
tain this  action,  and  the  same  Is  barred  by 
the  statute  of  limitations.  (2)  That  the  de- 
fendant under  its  charter,  is  entitled  to  100 
feet  on  each  side  of  Its  track  from  the  cen- 
ter thereof  for  right  of  way,  and  has  been 
In  the  use,  occupancy,  and  possession  of  so 
much  of  the  land  described  In  article  2  of 
complaint  as  Is  situated  within  said  h^> 
feet  on  the  south  side  of  its  track,  using,  oc- 
cupying, and  possessing  the  same  as  its 
right  of  way  for  more  than  Uve  years  siniM' 
defendant  entered  upon  said  land   for  the 


years  since  defendant's  road  -was  In  opera- 
tion, and  more  than  two  years  before  the 
commencement  of  this  action;  and  the  same 
Is  barred  by  the  statute  of  limitations.  (3) 
That  more  than  five  years  bad  elapsed  before 
the  commencement  of  this  action  after  plaln- 
tifTs'  cause  of  action  accrued,  and  same  Is 
barred  by  the  statute  of  limitations.  (4) 
That  more  than  two  years  had  elapsed  before 
the  commencement  of  this  action  after  plain- 
tiffs' cause  of  [action]  accrued,  and  the  same 
Is  barred  by  the  statute  of  limitations." 

The  plaintiffs  appealed  from  the  judgment 
rendered. 

Upon  the  foregoing  facts  I  am  of  the  fol- 
lowing opinion:  This  Is  an  action  for  the 
recovery  of  land,  but  It  appears  from  the  ar- 
gument that  the  real  question  at  Issue  is 
whether  the  defendant  shall  be  permitted 
to  keep  the  land  without  compensation.  The 
defendant  company  was  Incorporated  under 
chapter  75  of  the  Laws  of  1872-73,  and  claims 
also  as  the  successor  by  purchase  of  the 
Wilmington,  Charlotte  &  Hutherford  Rail- 
road Company,  Incorporated  under  chapter 
225  of  the  Laws  of  1854-65.  It  is  well  set- 
tled that  private  property  cannot  be  taken, 
directly  or  indirectly,  even  for  a  public  pur- 
pose, without  Just  compensation.  Railroad 
Co.  V.  Davis,  19  N.  C.  451;  State  v.  Glen, 
52  N.  C.  321;  ComeUus  v.  Same,  Id.  512; 
Johnston  v.  Rankin,  70  N.  C.  550;  Staton 
T.  Railroad  Co..  Ill  N.  C.  278,  16  S.  E.  181, 
17  L.  U.  A.  838.  It  has  been  expressly  held 
that  under  the  fourteenth  amendment  to  the 
constitution:  of  the  United  States  a  state  can- 
not appropriate  private  property  to  public 
use  without  compensation.  Chicago,  B.  & 
Q  R.  Co.  V.  City  of  Chicago,  166  U.  8.  226, 
17  Sup.  Ct  581,  41  L.  Ed.  979.  It  is  equally 
well  settled  that  the  denial  of  an  adequate 
remedy  for  enforcing  the  right  is  a  denial 
of  the  right  Itself,  and  the  adequacy  of  the 
remedy  must  be  determined  by  its  practical 
results.  In  Dargan  v.  Railroad  Co.,  113  N. 
C.  596,  18  S.  E.  663,  this  court  has  said: 
"The  right  of  the  state  to  take  private  prop- 
erty rests  upon  the  ground  that  there  Is 
public  necessity  for  such  appropriation,  and 
can  be  exercised  only  where  the  law  pro- 
vides the  means  of  giving  adequate  compen- 
sation to  the  owner."  That  case,  decided 
in  favor  of  the  plaintiff,  was  between  the 
same  parties  as  the  case  at  bar,  and  con- 
strued the  same  statutes.  In  Henderson  v. 
Mayor,  etc.,  02  U.  S.  259,  23  L.  Ed.  543, 
the  court  says:  "In  whatever  language  the 
statute  may  be  framed,  its  purpose  and  its 
constitutional  validity  must  be  determined 
by  its  natural  and  reasonable  effect"  In  Si- 
mon V.  Craft,  182  U.  S.  427,  21  Sup.  Ct  836, 
4S  L.  Ed.  1166,  the  court  says:  "The  essential 
elements  of  due  process  of  law  are  notice  and 
opportunity  to  defend.  In  determining  wheth- 
er such  rights  were  denied,  we  are  governed 


V.  S.,  page  584,  17  Sup.  Ct,  41  L.  Ed.  979: 
"The  mere  form  of  the  proceeding  instituted 
against  the  owner,  even  If  he  be  admitted 
to  defend,  cannot  convert  the  process  used 
into  due  process  of  law  if  the  necessary  re- 
sult be  to  deprive  him  of  his  property  with- 
out compensation."  In  Brlckett  v.  Aque- 
duct Co.,  142  Mass.  394,  8  N.  E.  119,  the 
court  says  that  "a  statute  which  attempts 
to  authorize  the  appropriation  of  private 
property  for  public  uses  without  making 
adequate  provision  for  compensation  is  un- 
constitutional and  void."  As  there  is  no  con- 
tention that  the  plaintiffs  have  ever  received 
any  compensation  for  the  land  in  suit,  an 
aflirmation  of  the  Judgment  would  have  the 
effect  of  taking  the  laud  away  from  them, 
and  giving  It  to  the  defendant  against  their 
will,  and  without  Just  compensation.  We 
would  also  deny  to  them  the  due  process  of 
law  allowed  as  of  common  right  to  the 
citi^sen  when  suing  a  natural  person.  Before 
we  can  allow  to  a  corporation  this  privilege 
of  exemption  from  the  ordinary  law  of  the 
land,  we  must  find  (1)  that  the  statute  gives 
the  plaintiffs  a  remedy  exclusive  in  terms  or 
by  direct  implication,  and  (2)  that  such  ex- 
clusive remedy  is  complete  and  adequate. 

We  are  met  at  the  threshold  of  this  case 
by  a  difficulty  appearing  upon  the  face  of 
the  record.  While  it  was  argued  upon  the 
provisions  in  the  statutes  of  Incorporation, 
these  statutes  are  nowhere  pleaded  in  the 
answer;  and,  as  they  are  private  statutes, 
the  defendant  cannot  rely  upon  any  special 
exemption  therein  'contained.  In  Durham  v 
Railroad  Co.,  108  N.  C.  399,  12  S.  E.  1040 
13  S.  E.  1,  this  court  says:  "It  is  not  ques- 
tioned that  private  statutes  must  be  plead- 
ed (Code,  i  264),  and  that  they  must  be 
proved  when  they  become  necessary  as  evi- 
dence." The  Code  (section  264)  prescribes 
how  they  shall  be  pleaded  as  follows:  "In 
pleading  a  private  statute  or  right  derived 
therefrom.  It  shall  be  sufficient  to  refer  to 
such  statute  by  its  title  and  the  day  of  its 
ratification,  and  the  court  shall  thereupon 
take  Judicial  notice  thereof."  20  Enc.  PI.  & 
Prac.  506.  This  would  determine  the  result 
of  this  appeal,  but,  as  the  answer  may  be 
amended  upon  a  new  trial,  we  will  proceed  to 
discuss  the  statutes  as  If  they  bad  been 
pleaded. 

The  next  question  Is,  do  the  statutes  pro- 
vide a  remedy,  adequate  and  exclusive,  to 
which  the  plaintiffs  may  resort  to  obtain  Just 
compensation  for  their  land?  The  only  pro- 
visions for  condemnation  proceedings  that 
we  can  find  in  either  act  are  in  section  26 
of  the  Acts  of  1854-55,  and  section  9  of 
the  Acts  of  1872-73,  which  are  substantially 
similar.  The  material  words  of  the  latter 
section  are  as  follows:  "Sec.  0.  That  when 
any  lands  or  rights  of  way  may  be  demand' 
ed  by  said  company,  or  condemned,   •   •   • 


er  or  owners,  tne  same  may  De  tsKen  at  a  val- 
uation to  be  made  b;  three  commlBsloners,  or 
a  majority  of  tbem,  to  be  appointed  by  the 
clerk  of  the  superior  court  of  the  county 
where  some  part  of  such  land  or  right  of 
way  Is  situate:  ♦  ♦  •  provided  that  on 
any  application  for  the  appointment  of  com- 
misslooers  under  this  section  it  shall  be  made 
to  appear  to  the  Eatisfactlon  of  the  court 
tlmt  at  least  ten  days  previous  notice  has 
been  given  by  the  appUeant  to  the  oumer  of 
the  land  so  proposed  to  be  condemned,"  etc. 
(The  italics  in  quoting  these  statutes  are 
ouiB.)  Tlie  same  section  provides  that  "the 
proceedings  of  said  commissioners,  accom- 
pafhled  with  a  description  of  said  land  or 
ri^ht  of  way,  shall  be  returned,  under  the 
hand  and  seal  of  the  conunlasioners,  to  the 
court  from  which  the  commission  issued, 
tha«  to  remain  a  matter  of  record,  and  the 
lands  or  right  of  way  so  valued  by  said 
commissioners  shcUl  thenceforth  vest  in  the 
said  company  as  long  as  the  same  shall  be 
used  for  purposes  of  said  railway  or  branch- 
es, viTtenever  and  to  toon  as  the  amount  of 
taid  valuation  may  be  paid  or  tendered." 
From  these  sections  it  appears  that:  (1)  The 
right  to  demand  the  appointment  of  such 
commissioners  la  gtren  exclusively  to  the 
raita-oad  company;  (2)  such  commissioners 
cannot  be  appointed  until  the  land  has  been 
demanded  or  condemned  by  the  railroad  com- 
pany; (3)  nor  can  they  be  appointed  until 
after  the  said  railroad  company  has  given 
10  days'  notice  to  the  owner  of  the  land; 
(4)  ihKt  said  land  shall  'not  vest  even  Cor 
the  purposes  of  an  easement,  until  its  aa- 
seased  value  has  been  paid  or  tendered  to 
the  owner.  None  of  these  conditions  pre- 
cedent appear  in  the  case  at  bar,  and  hence 
the  land  has  never  vested  in  the  defendant. 
As  the  plaintiffs  are  given  no  remedy  at  all 
under  the  acts  In  question,  they  are  entitled 
to  the  ordinary  process  of  law.  Mills  on 
Eminent  Domain  (section  88)  says:  "While 
the  statutory  remedy  is  not  complete,  the 
common-law  rMnedy  remains.  For  an  entry 
on  land,  or  the  taking  or  destruction  of  prop- 
erty of  another,  the  common  law  gave  the  in- 
jured party  the  remedies  of  trespass,  trespass 
on  the  case,  or  ejectment  These  remedies 
save  the  ownor  complete  compensation  for  the 
invasion  of  his  rights  of  property.  The  statu- 
tory remedy  wiiibh  is  provided  must  be  com- 
plete in  ascertaining  the  damages  and  secur- 
ing Ijteir  payment,  or  the  common-law  rem- 
edy may  be  pursued.  The  provision  of  a  spe- 
cific mode  of  ascertaining  damages  confers 
no  right  which  did  not  exist  before.  The 
omission  of  a  specific  mode  leaves  the  party 
his  common-law  right  If  the  statute  only 
provides  a  partial  remedy,  there  is  a  remedy 
toe  the  remainder  at  common  law.  The  pay- 
ment of  damages  must  be  secured;  and  if, 
after  condemnation,  there  is  a  refusal  to 


ties  01  tne  nignest  respectamuty.  see,  ajso. 
Band.  £m.  Dom.  {§  227-231;  Lewis,  Elm. 
Dom.  fi  364-SC6,  456;  Bnc.  Pi.  &  Prac.  pp. 
4S1,  486,  628,  544,  545,  623,  and  espedaUy 
pages  691,  694,  715,  716;  Black,  Const  Law, 
S  130;  Cooley.  Const  Urn.  449,  664.  065, 
692;  4  Thomp.  Corp.  |§  5590,  5621. 

We  come  now  to  consider  the  effect  of  sec- 
tion 28  of  the  Acts  of  1854-fio  and  section  11 
of  the  Acts  of  1872-73,  which  are  substan- 
tially similar.  The  latter  section  is  as  fol- 
lows: "Sec  11.  That  in  the  al>8enee  of  any 
contract  or  contracts  in  relatloa  to  the  land 
through  which  said  railway  or  any  part  of 
its  branches  may  pass  (signed  by  the  owner 
thereof  or  his  agent,  or  some  claimant  or 
person  in  possession  thereof,  and  which  may 
be  confirmed  by  the  owner  thereof)  it  shall 
be  presumed  that  the  land  over  which  said 
road  or  any  of  its  branches  may  be  construct- 
ed, together  with  a  space  of  100  feet  on  each 
Bide  of  the  center  of  said  railway  and  the 
additional  space  provided  for  in  the  foregoing 
section,  has  been  granted  to  said  company  by 
the  owner  or  owners  thereof;  and  said  com- 
pany shall  have  good  right  and  title  thereto, 
and  shall  hold  and  enjoy  the  same  as  lon^ 
as  the  same  shall  be  used  for  the  purposes 
of  said  railway,  unless  the  person  or  persons 
owning  the  land  at  the  time  that  part  of  said 
railway,  which  may  occupy  said  land,  was 
finished,  at  those  claiming  under  him,  her  or 
them,  shall  apply  for  an  assessment  for  the 
value  of  said  lands  as  heretofore  directed 
witltin  two  years  next  after  that  part  of  the 
road,  which  may  be  on  said  land,  was  fin- 
ished, and  in  case  the  same  owner  or  owners 
or  those  claiming  imder  him,  her  or  them, 
stiall  not  apply  within  two  years  next  after 
the  said  part  was  finished,  he,  she  or  they 
shall  forever  be  barred  from  recoverine  said 
land  or  having  any  assessment  or  compensa- 
tion therefor;  but  nothhig  herein  contained 
shall  affect  the  rights  of  femes  covert  or  in- 
fants nntU  two  years  after  the  remcnral  of 
thehr  respective  disabilities."  We  have  s(>«u 
tliat  the  acts  do  not  give  the  owner  of  tiie 
land  the  right  to  have  it  assessed,  but  if  we 
assume  that  they  do  so  by  impllcatioia,  we 
must  hold  that  such  remedy  is  simply  cumn- 
latlve,  and  does  not  deprive  the  owner  of  Iiis 
common-law  remedies.  In  other  words,  we 
cannot,  by  mere  implication,  write  into  a 
statute  words  that  exempt  a  corporation  from 
the  ordinary  process  of  law.  But  enren  aaiw 
posing  that  this  may  be  d<»e,  the  atatate 
must  be  at  least  reasonably  construed,  and  it 
is  evident  from  the  face  of  the  acts  that  audi 
a  presumption  is  intended  to  apply  only  to 
such  land  as  ia  "occupied"  by  the  said  rail- 
road. This  is  the  word  used,  and  its  mean- 
ing is  further  illustrated  l>y  the  prorlston  tbat 
the  railroad  company  "shall  hold  and  enjoy 
the  same  as  long  as  the  same  sliaU  be  Tnod 
for  the  purposes  of  said  railway."    It  ia  tU«r«- 


to  nm  until  after  the  railroad  company  had 
taken  xtoasesaion  of  the  laitd.  How  can  It  be 
otberwiae?  As  long  as  the  plalnttSa  re- 
mained In  the  undisturbed  use  and  enjoy- 
ment of  their  land,  what  cause  of  action  did 
they  have?  They  could  not  bring  trespass 
or  ejectment  because  no  one  had  trespassed 
and  they  themselves  were  In  iiBdisputed  pos- 
session. They  could  not  ask  to  have  the 
value  of  the  land  assessed  against  the  defend- 
ant, because  the  defendant  had  never  "de- 
manded" the  land;  and  sorely  a  man  cannot 
make  a  railroad  company  boy  his  land  simply 
because  It  la  within  100  feet  of  Its  track.  The 
act  does  not  require  the  defendant  to  condemn 
100  feet  GO  each  side  of  ita  track,  but  simply 
fixes  that  as  the  maximum  Umtt  Where  land 
is  valnabte,  It  is  highly  probable  that  the 
company  would  not  care  to  pay  for  more  than 
it  needed.  It  is  well  settled  that  no  statute 
of  limitation  can  ran  against  the  owner  In 
possession.  There  must  flrat  be  an  ouster. 
In  Lewis  ▼.  Covington,  ISO  N.  a  Ml,  41  & 
B.  677,  this  court  says:  "And  the  rule  is, 
to  ripen  a  colorable  title  Into  a  good  title, 
there  must  be  such  possession  and  acts  of 
domlnloB  by  the  colorable  daimant  as  w&l 
make  blm  liable  to  an  action  of  ejectment 
This  is  said  to  be  the  test  [citing  authorities]. 
Suppose  the  defendant  bad  been  sued  for  the 
possession  of  the  land  in  dispute,  the  action 
-would  have  failed,  as  It  woald  have  been  nec- 
essary to  show  that  the  defendant  was  in  the 
possession  of  the  land  sued  t(a."  In  the  case 
at  bar,  suppose  the  defendant  had  been  sued 
by  the  plaintiffs  20  years  ago,  it  could  have 
said:  "If  you  sue  me  in  ejectmoit  I  am  not 
in  itossesslon  of  your  land;  if  you  sue  me  for 
trespass,  I  have  never  been  cm  yonr  land;  if 
you  seek  to  make  me  pay  for  it  I  do  not  want 
it"  No  action  could  liave  been  maintained 
by  the  piainUffs  until  the  ouster  In  1893, 
which,  according  to  their  testimony,  was  after 
the  land  was  conveyed  to  the  feme  plaintiff. 
As  she  has  constantly  been  under  coverture, 
no  statute  of  limitations  has  erer  started  to 
run  against  her. 

There  is  another  fatal  defect  The  act  pro- 
vides that  SDCh  a  presimiption  shall  arise 
only  in  the  absence  of  any  contract  In  rela- 
tion to  the  land.  Such  absence  of  contract 
is  a  condition  precedent  to  the  presumption, 
and  must  be  averred  and  proved  by  the  de- 
fendant before  it  can  avail  Itself  of  any  sudi 
presumption.  This  it  has  failed  to  do.  If 
there  was  any  such  contract  it  would  have 
been  In  the  possession  of  the  defendant  who 
might  have  recorded  it  have  kept  it,  or  have 
destroyed  it  The  last  course  would  have 
best  subserved  its  own  interest  In  any 
«vent,  the  defendant  alone  had  the  proof,  and 
we  cannot  say  that  it  can  remain  silent  and 
take  the  plaintiffs'  land  under  a  naked  pre- 
sumption founded  upon  an  implication  in  a 
private  statute  that  has  never  been  pleaded. 

There  Is  another  question  that  has  neither 


"all  eorpcHVtlona  shall  have  the  right  to  sue, 
and  shall  be  subject  to  be  sued  in  all  courts, 
hf>  like  manner  as  natural  persons."  A  deci- 
sion of  this  question  is  not  necessary  to  a 
determination  of  this  appeal,  but,  being  of 
oonatltntional  obligation,  it  is  worthy  of  niost 
serious  consideration. 


WATKINS  T.  KAOLIN  MFG.  CO. 

(Sapreme  Court  of  North  Caroliua.     Dec.  IS, 

1902.) 

ACTION   BT  TRUSTOR— PHYSICAL  INJURY— 
PLEADING— FRIGHT. 

,  1.  One  who  hns  given  a  deed  of  trust  on 
property  may  maintain  an  action  for  injury  to 
the  property,  it  still  being  sufficient  to  lecure 
the  debt,  so  that  the  loss  falls  on  her. 

2.  A  complaint  alleging  that  plaintiff  was 
greatly  disturbed  in  body,  to  her  great  damage, 
states  a  physical  injury. 

3.  An  action  will  lie  for  physical  injury  or 
disease  resulting  from  fright  or  nervous  shock, 
caused  by  negligence  of  defenilant  in  blasting 
at  a  distance  of  60  paces  from  plaintiff's  house, 
throwing  rocks  on  and  through  it,  after  being 
asked  by  her  to  direct  the  blasting  so  that  it 
would  not  do  this. 

Appeal  from  superior  court  Jackson  coun- 
ty;  Moore,  Judge. 

Action  by  Flora  J.  Watkins  against  the 
Kaolin  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Coleman  C.  Cowan,  for  appellant.  Walter 
E.  Moore  and  Shepherd  &  Shepherd,  for  ap- 
pellee. 

COOK,  3.  The  substantial  questions  rais- 
ed by  the  defendant's  assignments  of  error 
are:  (1)  Could  the  cause  of  action  for  dam- 
age done  to  the  house  and  land  be  maintain- 
ed by  plaintiff  trustor?  (2)  Does  the  com- 
plaint state  a  cause  of  action  for  physical 
injury  to  plaintiff?  (3)  Does  a  cause  of  ac- 
tion lie  for  physical  injury  resulting  frwn 
fright  and  nervousness  caused  by  negligent 
acts? 

As  to  the  first  question:  It  Is  clear  that 
the  plaintiff  had  the  right  to  bring  this  ac- 
tion for  damages  done  to  the  freehold.  She 
owned  the  premises  in  (ee,  subject  to  a  deed 
of  trust  executed  thereon  to  secure  a  debt. 
The  conveyance  of  the  title  to  the  trustee  did 
not  disturb  her  possession  or  ownership  as  to 
trespassers  and  tort  feasors.  So  long  as  the 
property  was  of  sufficient  value  to  secure  the 
payment  of  the  debt  the  trustee  and  cestui 
que  trust  could  sustain  no  loss  or  Injury  by 
reason  of  damage  done  to  the  premises. 
Therefore  the  loss  by  reason  of  the  damage 
would  fall  upon  the  trustor,  the  equitable 
owner,  and  she,  being  the  party  really  in- 
jured, had  a  right  to  maintain  the  action. 
She  was  In  possession  of  the  land,  and,  being 
the  equitable  owner,  had  the  right  to  recover 

f  L  See  Mortgases,  vol.  86,  Cent.  Dig.  i  65>. 


C  iQZ;  uouary  t.  (jnesmre,  bh  in.  u.  s(o; 
Taylor  t.  Eastman,  92  N.  O.  601;  araves  ▼. 
Trneblood,  96  N.  O.  495,  1  S.  E.  918.  Tbe 
trustee  holding  the  legal  title  might  have 
been  made  a  party  to  the  action,  but  his  re- 
covery would  have  inured  only  to  the  benefit 
of  the  trustor,  which  could  be  of  no  concern 
to  the  trespasser  or  tort  feasor.  A  judgment 
In  an  action  between  the  equitable  owner  in 
possession  and  the  defendant  for  damages  to 
the  premises  would  be  a  bar  to  an  action  by 
the  trustee.  So  no  loss  could  befall  the  de- 
fendant. Had  defendant  deemed  the  trustee 
a  necessary  party  to  the  action,  it  should 
have  demuiTed  (Code,  $  239,  subsec.  4),  or  an- 
swered (section  241);  otherwise  it  will  be 
deemed  to  have  been  waived  (section  242). 
As  to  the  second  question:  PlaintifF  alleges 
that  she  "became  so  nervous  and  frightened 
from  the  negligent  and  careless  conduct  and 
blasting  of  defendant  that  she  could  not 
sleep  at  night,  and  was  greatly  disturbed  in 
body  and  mind,  as  well  for  herself  and  tbe 
safety  of  her  children  as  the  destruction  of 
her  property,  to  her  great  damage  in  the 
sum  of  nineteen  hnndred  and  ninety-nine 
dollars."  To  sustain  this  allegation  she  was 
allowed  to  prove  that  the  blasting  rendered 
her  almost  helpless;  that  she  could  not  go 
about  her  dally  duties,  and  could  not  keep  on 
her  feet  to  attend  to  her  children;  that  it 
has  affected  her  ever  since,  and  has  caused 
her  female  trouble  out  of  its  regular  course. 
Under  the  old  system  of  pleading,  this  vari- 
ance would  be  fatal,  but  under  the  provi- 
sions of  the  Code  the  rule  is  greatly  modified, 
and  pleadings  must  be  liberally  construed 
for  the  purpose  of  determining  their  effect 
with  a  view  to  substantial  Justice  between 
the  parties.  Code,  §  260.  From  a  liberal 
construction  of  plaintiff's  allegation,  it  ap- 
pears that  tbe  alleged  negligent  blasting 
greatly  disturbed  her  in  body  and  mind, 
causing  her  to  become  so  norvous  and  fright- 
ened that  she  could  not  sleep  at  night,  caus- 
ing her  great  damage;  and,  as  the  result,  she 
proves  that  she  was  physically  injured  as 
above  stated,  to  which  defendant  excepted, 
but  did  not  allege  that  it  was  misled  by  such 
a  variance.  Theref6re  plaintiff  was  not  call- 
ed upon  to  amend  her  complaint  so  as  to  con- 
form to  the  proof,  and  the  variance  is  deem- 
ed immaterial.  Code,  §  269;  Lilly  v.  Baker, 
S8  N.  C.  151;  Patrick  v.  Railroad,  93  N.  O. 
422;  Lawrence  v.  Hester,  Id.  79;  Usry  v. 
Suit,  91  N.  C.  406;  Bank  v.  Burgwyn,  116 
N.  C.  122,  21  S.  E.  202.  It  appearing  that  the 
defendant  was  not  misled,  the  variance  be- 
tween the  allegation  and  proof  must  be 
deemed  to  have  been  Immaterial.  Gibbs  v. 
Fuller,  66  N.  C.  116.  Plaintiff,  in  her  com- 
plaint, did  not  allege  that  she  bad  beeu  ren- 
dered almost  helpless  in  consequence  of  such 
fright  and  nervonsness,  or  that  she  could  not 
go  about  her  dally  duties,  and  has  been  af- 


ana  naa  provea  tne  same  to  tbe  satisfactiuu 
of  the  court,  the  judge  may  hare  ordered 
that  tbe  complaint  be  amended  (section  268, 
Code),  for  amendments  to  pleadings  which 
further  justice,  speed  the  trial  of  causes,  or 
prevent  circuity  of  action  and  unnecessary 
expense,  are  allowed  on  proper  terms.  Com- 
missioners V.  Blair,  76  N.  C.  136.  It  clearly 
appears  from  tbe  language  of  tbe  all^atlon 
that  plaintiff  intended  to  charge  that  phys- 
ical injury  was  done  to  her,— "was  greatly 
disturbed  in  body,  •  •  •  to  her  great 
damage,"— and  we  think  It  does  state  a  cause 
of  action  for  physical  Injury.  If  defendant 
was  misled,  and  not  put  upon  notice  by  it 
that  plaintiff  would  offer  evidence  of  Injuries 
to  her  person  resulting  from  fright,  then  it 
bad  its  remedy  under  section  269  of  tbe  Code. 
Or,  if  defendant  did  not  imderstand  the  pre- 
cise nature  of  the  charge  made  in  tbe  com- 
plaint, it  bad  its  remedy  by  applying  to  the 
court  for  an  order  to  have  It  made  more  def- 
inite and  certain.  Clark's  Code,  $  261,  and 
cases  there  cited.  It  does  not  appear  from 
the  record  that  any  substantial  rights  of  tho 
defendant  were  affected  by  the  fallnre  to 
more  fully  set  out  plaintiff's  cause  of  action, 
in  which  case  the  court  properly  disregarded 
the  alleged  defect  in  the  pleadings.  Code.  $ 
276.  Counsd  having  disagreed  upon  the  is- 
sues, they  were  framed  by  the  judge,  and  it 
is  contended  by  tbe  defendant  that  there  was 
error  in  submitting  the  fourth  and  fifth  hs- 
sues,  for  that  they  were  not  raised  by  tlie 
pleadings  (Miller  v.  Miller,  89  N.  C.  '2-n>: 
Christmas  v.  Haywood,  119  N.  C.  130.  25  S. 
E.  861);  and  that,  where  the  pleadings  di> 
not  distinctly  and  tmequivocally  raise  an  is- 
sue, it  should  not  be  submitted  (Sprague  v. 
Bond,  113  N.  C.  552,  18  S.  E.  701).  But  an 
issue  was  raised  by  the  pleadings.  Bearin.? 
in  mind  the  requirement  of  the  statute  (sec- 
tion 260)  that  "in  the  construcUon  of  a  plead- 
ing for  the  purpose  of  determining  its  effect. 
Its  allegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice  between 
the  parties,"  this  contention  cannot  be  sus- 
tained. Piaintlirs  allegation  is  that  she  was 
"greatly  disturbed  in  body,  •  •  •  to  her 
great  damage.  •  •  •"  Tbe  fourth  issuo 
Is,  "Was  the  plaintiff  Injured  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the 
complaint?"  and  the  fifth,  "What  compensa- 
tory damages,  if  any,  is  the  plaintiff  entitled 
to  recover  for  her  personal  Injuries?"  In- 
stead of  alleging  that  she  was  "injured,"  she 
alleged  that  she  was  "'disturbed  in  body."  to 
her  great  damage.  "Disturbed,"  says  Web- 
ster, primarily  means  "to  throw  into  disorder 
or  confusion;  to  derange;  to  Interrupt  the 
settled  state  of;  to  excite  from  a  state  of 
rest."  So,  substituting  the  word  "injuroil" 
for  "disturbed  in  body,"  and  the  words  "for 
her  personal  iujuries"  for  "the  disturbaneo 
In  body,"  did  not  change  the  Issue  with  re- 
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apect  to  die  damage  complained  of  In  the 
sense  In  'wbich  the  words  "disturbed  In 
iMJdy"  coupled  with  "to  her  great  damage" 
are  used  in  the  allegation,  wbich  we  under- 
stand to  be  that  her  body  was  thrown  into  a 
state  of  disorder  and  thereby  injured. 

As  to  the  third  question:  We  are  of  the 
opinion  that  an  action  will  lie  for  physical 
Injury  or  disease  resulting  from  fright  or 
nervous  shocks  caused  by  negligent  acts. 
From  common  experience  we  know  that 
serious  consequences  frequently  follow  vio- 
lent nervous  shocks  caused  by  fright,  often 
resolttng  in  spells  of  sickness,  and  some- 
times in  sudden  death.  Whether  the  phys- 
ical Injury  was  the  natural  and  proximate 
result  of  the  fright  or  shock  Is  a  question 
to  be  determined  by  the  Jury  upon  the  evi- 
dence, showing  the  conditions,  circumstances, 
occurrences,  etc.  But  it  must  also  appear 
that  the  defendant  could  or  should  have 
known  that  such  negligent  acts  would,  with 
reasonable  certainty,  cause  such  result,  or 
that  the  Injury  resulted  from  gross  careless- 
ness or  recklessness,  showing  utter  indiffer- 
ence to  the  consequences,  when  they  should 
have  been  contemplated  by  the  party  doing 
such  acts.  As  a  condition  precedent  to  re- 
covery in  such  cases,  it  must  appear  that  de- 
fendant must  or  ought  to  have  known  of 
plalntltCs  perilous  position  or  condition, 
against  which  he  should  have  to  exercise 
care,  otherwise  such  injury  could  not  be 
within  the  contemplation  of  the  actor,  and 
put  him  upon  notice  as  to  this  special  care. 
In  the  case  at  bar  defendant  company's  serv- 
ants acted  with  utter  Indifference  to  the 
plaintiff's  safety,  and  knew  that  plaintiff 
was  a  woman,  and  that  she  and  her  little 
children  lived  and  were  In  her  bouse  only 
GO  steps  away,  and  exposed  to  the  danger; 
and,  after  being  asked  by  her  to  direct  the 
blasting  so  as  not  to  throw  the  rocks  upon 
her  house,  continued  to  blast,  throwing  the 
stones  from  the  size  of  a  gallon  bucket  down 
to  small  stones  upon  and  through  her  house 
and  into  her  yard  and  garden  (depositing  as 
much  as  a  wagon  load  of  rock  In  her  yard 
and  several  wagon  loads  in  her  garden),  mak- 
ing It  necessary  for  her  and  her  children  to 
secrete  tbemselves  in  the  basement  behind 
a  stack  chimney,  and  even  there  they  were 
In  danger.  From  the  fright  and  nervous 
shocks  received  from  such  blasting  she  testi- 
fied that  she  was  rendered  almost  helpless, 
and  could  not  go  about  her  daily  duties,  aud 
could  not  keep  on  her  feet  to  attend  to  her 
children,  and  has  been  affected  ever  since; 
tbflt  it  has  caused  her  female  trouble  out  of 
Its  regular  course.  They,  knowing  that  plain- 
tiff was  a  woman,  and  knowing  (or  ought  to 
have  known  of)  the  weaknesses  of  a  woman, 
should  have  contemplated  the  effects  likely 
to  be  produced  upon  her  by  such  danger  and 
fright.  We  do  not  wish  to  be  understood 
as  holding  that  an  action  In  a  case  like  this 
would  lie  for  mental  suffering  and  anguish 
trom  which   no   physical   injury   or   disease 


directly  resulted,  as  that  question  to  not 
squarely  presented  in  this  appeal.  In  Bell 
V.  Hallway  Co.,  I..  R.  26  Ir.  428,— the  lead- 
ing case  in  support  of  such  action,— It  to  held 
that,  if  such  bodily  injury  (serious  impair- 
ment to  health)  might  be  a  natural  conse- 
quence of  fright.  It  might  be  an  element  of 
damage  for  which  a  recovery  might  be  bad. 
Sedg.  Dam.  (8th  Ed.)  §  801,  in  commenting 
upon  it,  says:  "The  principle  adopted  Id 
this  case  would  seem  to  be  the  true  one. 
The  negligence  of  the  company  being  ad- 
mitted, any  Injury  directly  resulting  should 
be  compensated."  In  Purcell  v.  Railway  Co., 
48  Minn.  134,  60  N.  W.  1034,  16  L.  R.  A. 
203,  the  plaintiff,  a  pregnant  woman,  was 
frightened  by  the  negligent  conduct  of  de- 
fendant in  running  its  cars,  miscarried,  and 
suffered  permanent  injury.  Held,  that  a 
cause  of  action  would  lie.  In  Mack  v.  Rail- 
road Co.  (S.  C.)  29  S.  B.  905,  40  L.  R.  A. 
OTO,  G8  Am.  St.  Rep.  918,  the  plalnUff  threw 
himself  down  between  and  along  the  cross- 
ties  Just  outside  of  the  rail,  bruising  and  in- 
juring his  person,  and  barely  escaped  being 
struck  by  the  locomotive,  and  was  terribly 
frightened  and  shocked,  his  mind  was  af- 
fected and  partially  destroyed,  bto  reason 
unbalanced,  and  for  a  long  time  was  muUc 
ill  and  sick,  and  suffered  great  mental  an- 
guish and  physical  pain  arising  from  the 
teiTlble  nervous  shock  and  fright.  Held, 
that  an  action  would  lie.  Sloane  v.  Railway 
Co.,  Ill  Cal.  608,  44  Pac.  320,  32  L.  R.  A. 
193,  is  cited  as  an  authority,  but  does  not 
apply  to  the  principle  involved.  There  the 
recovery  was  had  for  mortiflcatiou,  nervous 
effects,  and  Injuries  suffered  by  reason  of  the 
plaintiff  being  put  off  the  car  by  the  con- 
ductor after  having  purchased  a  proper  ticket, 
which  was  taken  up  by  the  conductor  before 
reaching  the  station  to  change  cars,  and  he 
failed  to  give  her  a  check  to  be  used  on  the 
connecting  line.  Those  which  hold  contra 
are  Halle's  Curator  v.  Railroad  Co.,  9  C.  C. 
A.  134,  60  Fed.  557,  23  L.  R.  A.  774,  wbich 
holds  that  where  a  passenger  on  a  railroad 
train  receives  no  bodily  injury  from  an  acci- 
dent caused  by  the  company's  negligence,  but 
is  made  insane  by  the  excitement  and  suffer- 
ing resulting  therefrom,  the  company  is  not 
liable  in  damages,  since  Insanity  is  not  a 
probable  or  ordinary  result  of  exposure  to 
railroad  accidents.  Ewing  v.  Railway  Co.. 
147  Pa.  40,  23  Ati.  340,  14  L.  R.  A.  666,  30 
Am.  St  Rep.  709:  By  negligence  of  defend- 
ant's employes  a  car  was  derailed  and  thrown 
against  plaintiff's  house,  subjecting  her  to 
fright  and  nervous  excitement,  permanently 
weakening  and  disabling  her.  Exhibits  no 
cause  of  action.  Mere  fright,  occasioned  by 
accident,  producing  permanent  injury  to  the 
nervous  system,  is  a  result  too  remote  to  be 
actionable.  Mitchell  y.  Railway  Co.,  161  N. 
Y.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  50  Am. 
St  Rep.  6(M:  Plaintiff  was  frightened  by 
defendant's  negligence  In  allowing  its  horses 
to  nearly  strike  her,  from  the  fright  of  which 
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torlan  Railways  Commlagloners  v.  Conltas, 
13  App.  Cas.  222,  held  that  damages  for  a 
nervous  shock  or  mental  injury,  caused  by 
fright  at  an  impending  negligent  collision,  are 
too  remote.  White  t.  Sander,  168  Mass. 
298,  47  N.  E.  90:  Rock  thrown  through  a 
M'indow,  and  frightened  a  woman,  who  suf- 
fered greatly  from  nervousness.  Held  not  to 
be  actionable.  Spade  v.  Railroad  Co.,  168 
Mass.  285,  47  N.  E.  88,  38  L.  R.  A.  512,  60 
Am.  St.  Rep.  393:  The  conductor  negligently 
put  a  drunken  man  off  the  car.  Plaintift  be- 
came frightened  by  the  row,  and  suffered 
mental  and  physical  pain  and  anguish,  and 
was  put  to  great  expense,  but  no  physical 
Injury  or  disease  followed  from  it.  Held, 
that  the  action  would  not  lie.  Wyman  y. 
Leavitt,  71  Me.  227,  36  Am.  Rep.  303,  is  to 
the  like  effect;  bat  the  court  adds  that, 
"Whether  fright  of  sufBclent  severity  to  cause 
physical  disease  would  support  an  action, 
we  do  not  now  Inquire." 

After  a  careful  examination  of  all  of  the 
defendant's  assignments  of  error,  we  find  no 
substantial  error,  and  the  Judgment  is  af- 
firmed. 


KISER  V.  HOI'  SPRINGS  BARYTES  CO. 

^Supreme  Court  of  North  Carolina.     Dec.  20, 
1902.) 

SERVANT— IN  JURUES-COlf  PUUNT—ALLSOA- 

TIONS— VARIANCB. 

1.  In  an  action  by  a  serrnnt  for  injuries  from 
machinery,  the  complaint  alleged  that  plaintiff's 
father  made  the  contract  with  defendant  for  the 
employment  of  plaintiff,  whereby  it  was  agreed 
that  plaintiff  shoald  not  be  required  to  work 
about  dangerous  machinery.  The  testimony  of 
•the  father  showed  that  his  contract  was  with  a 
former  proprietor  of  the  factory,  and  plaintiff 
and  defendant's  manager  testified  the  contract 
of  hiring  in  existence  at  the  time  of  the  acci- 
dent was  made  between  them,  the  father  not 
beinga  party.    Held,  that  a  nonsuit  was  proper. 

2.  Where  an  employe  knew  that  knives  in  the 
machinery  upon  which  he  was  at  work  were 
dangerous,  and  where  they  were  situated,  it 
was  unnecessary  to  Instruct  him  as  to  the  dan- 
gerous character  of  the  madiine  by  wliich  he 
was  injured. 

Clark  and  Douglas,  JJ.,  dissenting. 

Appeal  from  saperlw  court,  Madison  coun- 
ty;   Conndll,  Judge. 

Action  by  Thomas  A.  Klser  against  the 
Hot  Springs  Barytes  Company.  From  a 
Judgment  for  plaintllt,  defendant  appeals. 
Reversed. 

MerrlmoQ  ft  Merrlmon,  for  appellant 
Gudger  ft  McEIroy  and  a  B.  Mashbum,  for 
appellee. 

MONTGOMERY,  J.  The  plalntlfT  in  a 
civil  action  is  required  to  set  out  in  his  com- 
plaint a  plain  and  concise  statement  of  the 
facts  which  constitute  his  cause  of  action.. 
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ant  is  supposed  to  state  In  his  answer  bis 
defense  to  the  allegations  of  the  complaint 
and  to  be  prepared  at  the  trial  witli  evi- 
dence to  make  good  his  defense.  It  seems 
to  us,  from  a  careful  reading  of  the  com- 
plaint tlmt  the  plaintifC  offered  no  evidence 
to  sustain  his  allegations.  The  plaintiff  la 
young  man  19  years  of  age).  In  the  original 
complaint,  alleged  that  he  was  employed  by 
the  defendant  company  in  January,  1897,  to 
operate  what  is  known  as  the  "drier,"  in 
the  defendant's  business  of  manufacturing 
lumber,  and  that  he  continued  in  that  line 
of  work  until  the  lOtb  of  April,  1899,  when 
be  was  transferred,  by  the  order  of  the  su- 
perintendent to  work  on  the  planer  in  the 
cooper's  shop  of  said  defendant's  works: 
that  the  machinery  was  dangerous,  and  that 
be  was  Ignorant  of  the  dangers  attending  the 
operation  of  the  machinery  he  was  pat  to 
work  upon;  and  that  the  defendant  com- 
pany "grossly  and  carelessly  neglected  to  in- 
form him  of  the  danger  connected  with  the 
operations  of  said  planer,  and  carelessly  and 
negligently  permitted  the  said  Thomas  A. 
Kiser  to  attempt  to  run  and  operate  said 
machinery  as  he  liad  been  ordered  to  do  as 
aforesaid,  without  instructing  him  in  regard 
to  the  correct  manner  in  which  the  said 
machinery  should  be  operated  and  man- 
aged." He  further  alleged  in  the  complaint 
that  on  account  of  the  said  negligence  of 
the  defendant,  he,  while  attempting  to  carry 
out  the  instructions  of  his  employer,  receiv- 
ed a  severe  and  dangwous  wound  in  his 
hand,  to  his  great  damage.  In  the  com- 
plaint there  was  the  further  allegation  that 
the  defendant  had  permitted,  caielessly  and 
negligently,  the  planer  to  become  iiicumber- 
ed  and  choked  with  shavings,  so  tbat  it 
concealed  from  view  the  knives  of  the  plan- 
er and  Impeded  its  operation,  and  that  while 
in  that  condition  the  defendant,  through  its 
superintendent  ordered  the  plaintiff  to  aid 
in  its  operation,  and  negligently  failed  to  in- 
struct the  plaintiff  in  the  manner  of  operat- 
ing the  machinery,  and  to  point  out  Its  dan- 
gers; and,  further,  that  the  plaintiff  was 
ignorant  of  the  manner  of  operating  the 
planer,  and  unable  to  see  the  dangerous 
parts  of  the  machine,  on  account  of  the  ac- 
cumulation of  shavings,  and  that  the  plain- 
tiff received  his  injury  through  the  negU- 
geut  failure  of  the  company  instruct  him  and 
Inform  him  in  the  operation  of  the  machin- 
ery, and  in  negligently  failing  to  point  out 
its  dangers.  Afterwards  the  plaintiff  filed 
another  complaint  with  two  causes  of  ac- 
tion, the  first  of  which  contained  the  same 
allegations  as  were  set  forth  in  the  original. 
but  with  the  addition  tbat  the  father  of  thv 
plalutlff  made  the  contract  with  the  defend- 
ant company  for  the  employment  of  his  son. 
the  plaintiff,  and  that  It  was  expressly  stat- 
ed at  the  time  of  the  contract  of  employ- 
ment that  the  plaintiff  should  not  be  requir- 


there  was  danger  of  receiving  injury  from 
the  operation  of  tiie  machinery;  that  under 
that  agreement  and  contract  the  plalntltF  en- 
tered the  service  of  the  defendant,  and  oper- 
ated the  drier  until  the  lOth  of  April,  1899, 
when  he  was  transferred  to  the  cooper's 
shop,  to  work  on  the  planer,  and  received 
the  injury  of  which  he  complained.  The 
second  cause  of  action  was  for  damage  for 
a  violation  of  the  contract  of  employment, 
the  breach  complained  of  being  the  trans- 
ferring of  the  plaintiff  to  the  work  on  the 
planer  from  the  work  at  the  drier.  All  of 
the  evidence  tended  to  show  that  the  plain- 
tiff was  not  put  to  the  work  of  manipulat- 
ing or  operating  the  planer,  but  was  en- 
gaged In  bearing  oS  to  a  convenient  place 
the  dressed  lumber  as  it  came  from  the  ma- 
chine. In  fact,  it  does  not  appear  clearly 
that  the  plaintiff  was  directed  to  work  at 
the  machine.  In  his  own  testimony  he  says: 
"I  went  up  to  help  make  barrels,  and  that 
[getting  out  some  timber  witli  which  te 
make  the  barrels]  was  the  first  thing  I  saw 
that  needed  to  be  done.  I  saw  that  there 
was  no  lumber  planed,  and  that  Mr.  Sowers 
was  back  there.  I  could  see  that  there  was 
no  lumber  planed  when  I  went  up,  and  that 
is  why  I  went  to  work  at  the  planer.  My 
brother  did  not  tell  me  to  go  to  the  planer, 
and  Terry  did  not  tell  me  anything,  only 
to  go  up  to  the  factory  and  help  make  bar- 
rels. I  never  had  any  order  from  any  one 
to  work  at  this  particular  machiue.  I  never 
talked  to  my  brother  or  Terry  about  any 
machine  in  the  cooi>er  shop.  I  can't  be  mis- 
taken about  this.  I  do  not  remember  that 
Terry  was  in  the  factory  that  day  or  the 
evening  before.  I  did  not  go  to  the  ma- 
chine volnntarily  and  commence  work,  ex- 
actly." His  own  testimony  showed  that  no 
Instructions  about  the  dangerous  character 
of  the  machiue  were  necessary.  He  knew 
the  knives  were  there,  and  that  they  were 
-dangerous.  It  would  have  been  of  no  serv- 
ice to  him  to  have  been  told  by  the  com- 
pany's superintendent  to  be  careful  and  not 
come  in  contact  with  the  knives.  This  Is 
not  a  case  like  that  of  Sims  v.  Lindsay,  122 
N.  C.  678,  30  S.  E.  19,  where  the  plainUff,  a 
young  girl,  wholly  Inexperienced,  and  not 
having  been  Instructed  in  the  care  of  the  ma- 
chine, on  being  required  by  her  employer  to 
operate  with  her  hands  an  ironing  machine, 
which  was  dangerous  in  its  construction 
and  operation,  was  injured  in  the  perform- 
ance of  her  work. 

As  to  the  allegations  that  the  contract  was 
made  with  the  defendant  by  the  father  of 
the  plalntlfT,  the  proof  was  ail  the  other 
way.  The  father  testified  that  the  contract 
be  made  was  with  another  operator  of  the 
machinery,— a  man  by  the  name  oi  Dough- 
erty,—although,  as  we  have  already  stated. 
It  bad  been  alleged  In  the  complaint  that  he 
bad  made  the  contract  with  the  present  de- 


one  but  Dougherty  about  how  my  son  was 
M  be  worked.  Contract  with  Dougherty  on 
or  about  January,  1897,  as  near  as  I  can 
recalL  Contract  was,  my  son  was  not  to 
be  put  anywhere  where  skill  was  required. 
No  doubt  about  this.  Do  not  know  that  the 
word  'skill'  was  used,  but  he  was  not  to  be 
put  anywhere  where  there  was  any  danger 
of  being  hurt.  I  knew  the  concern  changed 
bauds.  2Iy  son  continued  to  work  after  the 
change.  I  made  no  contract,  ezc^t  with 
Dougherty.  Son  got  75  cents  or  80  cents 
under  bim.  After  the  cbange,  got  little  more, 
—85  cents  to  87  cents."  On  that  point  the 
plalutiff  testified  as  follows:  "Terry  paid 
me  87  cents,  and  Dougherty  75  cents,  per 
day.  I  was  working  at  the  mill  when  It 
was  sold,  and  after  sale  was  off  two  or 
three  months.  I  then  went  back  and  com- 
menced work  for  Terry.  I  engaged  to  work 
for  him  myself.  First  work  was  unload- 
ing ore  off  of  railroad  curs,  'ibis  lasteil 
a  day  or  two.  I  made  no  special  contract 
to  run  the  drier."  Terry  said:  "When  I 
took  charge  as  manager,  I  found  William 
Kiser  there,  and  continued  bim  in  his  work. 
I  employed  Thomas  Klser,  the  plaintiff,  at 
the  Instance  of  his  father  and  brother  Wil- 
liam. Both  asked  me  to  give  bim  work. 
Think  William  told  me  Tom  bad  worked  at 
the  mill  before.  Won't  be  positive.  Tom 
was  not  employed  for  any  specific  work." 
The  plaintiff  and  the  manager  of  the  com- 
pany at  that  time,  months  after  Dougherty 
bad  ceased  to  control,  and  the  business  had 
been  discontinued,  both  agreed  that  the  con- 
tract was  made  by  and  between  tbem,  the 
father  not  being  privy  to  It  This  view  of 
the  case  makes  It  unnecessary  to  discuss  the 
question  as  to  the  defendant's  being  negli- 
gent, or  whether  the  plaintiff  contributed  to 
his  own  Injury,  so  ably  argued  by  the  coun- 
sel. There  was  no  evidence  going  to  sup- 
port the  allegations  of  the  complaint,  and 
judgment  as  of  nonsuit  ought  to  have  been 
entered  against  the  plaintiff,  agreeably  to 
defendant's  motion. 
Brror. 

CLARK,  J.  (dissenting).  The  comptaint 
alleges:  That  the  plaintiff,  a  minor  at  the 
time  of  the  injury,  was  employed  by  the  de- 
fendant under  a  contract  with  his  father 
that  he  was  "to  operate  the  drier,— a  position 
in  which  no  special  skill  or  knowledge  of  ma- 
chinery was  required,"— and  that  It  was  ex- 
pressly agreed  "that  the  plaintiff  should  not 
be  required  to    work    In    any    department 

♦  •  •  where  there  was  danger  of  receiv- 
ing injury  from  tlie  operation  of  machinery; 

•  •  •  the  defendant  being  Informed  that 
be  was  unskilled  in  the  use  of  machinery, 
and  Ignorant  of  the  dangers  attending  its 
operations."  That  the  defendant  bad  a  plan- 
er, which  It  failed  to  provide  with  proper  ap- 
pliances to  Insure  the  safety  of  Its  employ^ei 


assist  In  operating  said  planer,  and  ne^l- 
gently  failed  to  Inform  him  of  Its  defective 
and  dangerous  condition,  or  to  Instruct  bim 
in  Its  use;  and  plaintiff,  being  Ignorant  there- 
of, and  of  tbe  dangers  attending  its  opera- 
tion, and  Icnowing  if  he  refused  to  obey  he 
would  be  discharged,  began  work  at  said 
planer  when  ordered,  and,  bis  right  band  be- 
coming caught  in  the  machine,  ail  the  fingers 
and  part  of  the  thumb  were  cut  oft,  per- 
manently disabling  the  plaintiff.  Tills  is  the 
substance,  somewhat  condensed,  of  the  com- 
plaint J.  A.  Klser,  the  plalntlfTs  father,  tes- 
tified that  hia  contract  was  that  his  son  was 
not  to  worlc  where  thwe  was  any  danger 
from  machinery,  and  that  bis  son  was  mov- 
ed, without  his  knowledge  or  consent,  and  put 
to  work  In  the  cooper  shop,  where  his  fingers 
were  cut  off  by  the  knives  of  the  planer. 
William  Kiser  testified  that  he  was  ordered 
by  Superintendent  Terry  to  make  32  barrels 
that  day,  and  asked  for  more  help,  and  two 
men  were  sent  him  and  commenced  work,— 
one  of  them,  the  plaintiff;  that  he  knew  the 
plaintiff  did  not  know  anything  about  the 
machine,  and  he  started  to  him,  to  show  him 
about  the  machine,  but  the  plaintiff  was  cut 
before  he  got  there;  that  shavings  were 
plied  about  the  machine,  so  plaintiff  could 
not  have  seen  the  knives  if  he  had  known 
they  were  there;  tliat  he  had  been  trying  for 
several  days  to  get  the  shavings  moved  out 
of  the  way,  and  had  told  Superintendent 
Terry  this  ought  to  be  done;  that  there  was 
a  protector  or  hood  over  the  knives  In  front, 
but  none  over  the  rear  knives,  and,  if  there 
had  been,  it  would  have  prevented  any  one 
getting  hurt;  that  the  "shavings  cut  by  the 
front  knives  fall  over  the  under  knives;  that, 
if  this  machine  had  had  the  same  appliances 
that  are  on  other  planers,  he  knows  that  It 
would  not  have  clogged.  The  plaintiff  tes- 
tified that  he  had  been  working  at  the  drier; 
that  Terry  ordered  him  to  go  up  and  help 
in  the  barrel  factory;  that  he  was  injured 
while  trying  to  get  the  shavings  out  of  the 
way  80  the  plank  would  come  through  the 
machine;  he  tried  to  knock  the  shavings 
away,  and  his  hand  was  cnt  while  doing 
this;  that  he  had  no  instructions  prior  there- 
to about  operating  this  machine;  that  he 
could  not  see  the  knives  which  cut  his  tiand, 
—the  shavings  being  In  the  way;  besides,  he 
could  not  see  them  without  getting  down 
and  looking;  that  there  was  a  rake  In  the 
mill,  but  it  could  not  be  used  to  any  advan- 
tage because  the  shavings  were  piled  up.  W. 
H.  Sowers,  witness  for  the  defendant,  said 
on  cross-examination  that  he  did  not  see  the 
rake  there  that  morning;  it  may  have  been 
covered  np  in  the  shavings;  that  this  was  a 
dangerous  piece  of  machinery  for  an  inex- 
perienced man  to  work  at  without  instruc- 
tions, and  he  does  not  know  of  any  instruc- 
tions being  given  to  the  plaintiff  as  to  this 


chine;  that  the  evening  before  the  accident 
he  heard  William  Kiser  tell  Terry  that  a 
good  many  shavings  had  accumulated,  and 
he  would  like  to  have  them  removed;  ■Omt 
the  accumulation  of  sbavlngs  increased  the 
danger  of  all  who  came  around  the  planer; 
that,  wh«i  the  plaintiff  was  Injured,  tbe 
sbavlngs  were  plied  np  all  around  the  plan-^r 
two  or  three  feet  deep,  except  where  tit,; 
feeder  and  off-bearer  stood,  some  four  feet 
away;  that  this  machine  was  not  one  with 
modem  appliances,  or  it  would  not  have  been 
necessary  to  rake  the  shavings  from  it;  that 
these  modern  appliances  take  away  tbe  sbar- 
tugs  by  suction,  and  also  protect  tbe  hands 
from  exposure  to  the  knives;  that  snch  mod- 
em appliances  have  been  in  nse,  to  bis 
knowledge,  six  or  eight  years;  that  the  plain- 
tiff, prior  to  the  evening  before,  had  never 
worked  in  the  shop.  This  was  in  croes-ex- 
amtaation  of  one  of  the  defendant's  wit- 
nesses. There  was  other  evidence  for  tbe 
plaintiff,  and  evidence  In  contradiction  by 
the  defendant;  but,  on  a  motion  to  nonsuit. 
It  is  only  necessary  to  consider  If  there  1* 
any  evidence  tending  to  show  negligence. 
If  so,  Its  weight  is  for  the  Jury. 

There  Is  both  allegation  and  evidence,  a» 
above  appears,  that  the  defendant  agree«l 
that  the  plaintiff  would  not  be  put  to  work 
at  dangerous  machinery;  that  the  plaintiff, 
a  minor,  was  Inexperienced  and  unaware  of 
tbe  danger  attendant  upon  a  planer  which 
the  defendant's  witness  says  was  a  danger- 
ous machine  for  an  inexperienced  worker, 
and  that  suddenly.  In  violation  of  the  con- 
tract, the  defendant's  superintendent  ordert-d 
the  plaintiff  to  work  at  said  machine,  with- 
out giving  him  any  instructions,  and  when 
the  machine  was  clogged  by  shavings,  con- 
cealing the  knives  underneath,  which  besldeK 
had  no  guards  upon  them;  that  the  machtn*' 
was  unprovided  with  modem  appliances, 
which  the  defendant's  witness  stated  hail 
been  in  use,  to  his  knowledge,  six  or  eight 
years,  and  which  he  says  would  have  pr,'- 
vented  any  accumulation  of  shavings,  and 
have  also  protected  the  plaintiff's  hau<1>. 
The  same  witness  further  said  he  saw  no 
rake  there  that  evening,  and  it  may  have 
been  covered  up  in  the  shavings,  which  wen? 
piled  up  two  or  three  feet  deep  all  around 
the  planer.  This  was  certainly  teetlmony 
tending  to  prove  negligence,  which  the  inigc 
properly  submitted  to  the  Jury.  That  undor 
these  circumstances,  not  seeing  the  knives 
underneath,  and  seeing  guards  on  the  knlv<'< 
above,  and  being  wholly  uninstructed  as  to 
this  machine,  which  was  entirely  new  to 
him,  and  seeing  no  rake  around,  the  plain- 
tiff should  have  attempted  to  clear  the  shav- 
ings away  with  his  hands,— the  only  method 
he  knew,— does  not  present  such  a  state  of 
facts  that  the  court  can  declare,  as  a  matter 
of  law,  that  the  defendant's  alIes<itioQ  of 


Digitized  by  VjOOQIC 


answer  It  "No."  Slma  v.  Lindsay,  122  N.  C. 
678,  30  .S.  E.  19.  Here,  there  being  conflict- 
ing evidence,  the  Jury  answered  that  Issue 
"No,"  and  the  first  Issue  "Yes,"  and,  If  there 
was  any  error  in  such  responses,  It  was  not 
An  error  of  law,  but  an  error  of  fact,  and 
hence  not  reviewable  on  appeal.  In  Turner 
V.  Lumber  Co.,  119  N.  C,  at  p.  399,  26  S.  E. 
25,  this  court  said:  "If  the  plaintiff'  was  in- 
experienced in  the  use  of  machinery,  and  the 
knives  were  so  arranged  as  to  make  them  a 
bidden  danger,— such  a  dangw  as  not  to  be 
obvious  to  Inspection,— then,  if  the  defend- 
ant, by  the  use  of  ordinary  care,  could  have 
foreseen  the  happening  of  the  accident.  It  be- 
came Its  duty  either  to  provide  an  adequate 
protection  against  the  knives,  or  to  give  tbe 
plaintiff  prefer  warning  of  tbe  danger." 
Here  It  did  neither.  Among  many  similar 
cases  that  can  be  cited  are  Myers  v.  Lumber 
Co.,  129  N.  G.  252,  39  S.  E.  960,  where  shav- 
ings were  allowed  to  accumulate,  and  the 
plaintiff  slipped  and  fell  against  a  saw  run- 
ning naked,  wUbout  a  guard;  also  Dorsett  v. 
Manufacturing  Co.  (at  this  term)  42  S.  E. 
612,  in  which  the  plaintiff  was  caught  in  cog- 
wheels revolving  near  him.  In  both  these 
cases,  and  uiany  others  similar,  It  was  held 
that  tbe  question  of  negligence  was  for  the 
jury.  This  is  a  far  stronger  case,  for  In 
neither  of  the  above  two  cases  was  the  plain- 
tiff young  and  Inexperienced,  or  put  to  work 
at  a  dangerous  machine  without  instructions, 
and  contrary  to  his  father's  contract,  which 
was  that  he  should  not  be  exposed  to  such 
risks. 

The  other  exceptions  are  without  merit, 
and  require  no  discussion. 

DOUQLAS,  J.,  concurs  in  dissenting  opinion. 


ELMORE   V.   SEABOARD   AIR  LINE  RT. 

CO. 

^Supreme  Court  of  North  Gnrolina.     Dec.  18, 

1902.) 

COITPLINO  CARS— DKFBCTIVK  COUPLERS-CON- 
TRIBUTORY NEOLIGBNCE. 

1.  A  self-coupler  was  defective,  in  that  a  link 
was  missing.  A  brakeman  opened  the  lip  of 
the  coupler,  which  restored  it  to  its  usefulness, 
and  tlien,  just  as  the  cars  were  coming  togeth- 
er, kicked  the  bumper  of  tbe  approaching  car. 
which  had  a  lateral  play,  and  was  not  m  the 
center,  and  which  he  testified  he  had  to  kick 
to  make  the  coupling.  Held,  that  the  Injury  to 
bis  foot,  crushed  between  the  couplers,  was  not 
caused  by  a  defective  coupler,  but  by  his  con- 
tributory negligence. 

Clark  and  Douglas,  JJ.,  dissenting. 

On  rehearing.  Granted,  and  new  trial  al- 
lowed. 

For  former  report,  see  41  S.  E.  786. 

Allen  &  Dortch  and  Isaac  F.  Dortch,  for 
plaintiff.  Day  &  Bell,  J.  B.  Batchelor,  T. 
B.  Womack,  and  Shepherd  &  Shepherd,  for 
petitioner. 


us,  with  tbe  allegations  of  the  complaint; 
and  It  also  seems  to  us  that  his  honor.  In  the 
charge,  had  some  difflcidty  in  understanding 
what  the  contention  of  the  plaintiff  was  as 
to  the  proximate  cause  of  the  plaintiff's  hurt. 
In  the  complaint,  as  it  was  first  drawn  and 
filed,  tbe  plaintiff  alleged  that  the  defend- 
ant was  in  September,  1900,  operating  a  train 
of  cars  on  its  line  of  railway  between  Wil- 
mington and  Hamlet  with  the  couplers  on 
the  train  of  cars  out  of  repair  and  defective 
"to  such  an  extent  that  the  cars  in  said  train 
and  other  cars  belonging  to  the  defendant 
at  Glarkton,  which  were  to  be  made  a  part 
of  said  train,  could  not  be  coupled  without 
going  between  said  cars;  that  on  that  date 
there  were  four  cars  upon  the  side  track  at 
Clarkton,  and  as  the  train  approached  that 
place  It  was  uncoupled,  leaving  the  cab  on 
tbe  main  track  below  tbe  beginning  of  the 
side  track,  the  balance  of  the  cars  being  car- 
ried along  tbe  main  track  to  a  place  above 
the  other  end  of  the  side  track:"  Tbe  remain- 
ing portion  of  tbe  complaint  was  as  follows: 
"(3)  That  plaintiff  was  ordered  by  tbe  con- 
ductor in  charge  of  said  train,  whose  orders 
tbe  plaintiff  was  bound  to  obey,  to  remain 
near  the  cars  on  tbe  main  track  below  said 
side  track,  for  the  purpose  of  coupling  tbose 
cars  to  the  cars  upon  the  side  track;  and  tbe 
said  cars  upon  the  side  track  were  put  in  mo- 
tion by  defendant,  and  were  negligently  per- 
mitted to.  roll  very  rapidly  by  means  of  what 
Is  known  as  'kicking'  cars  along  said  side 
track  and  on  the  main  track,  and  negligently 
and  violently  to  come  in  contact  with  the 
cars  on  the  main  track,  where  the  plaintiff 
was.  (4)  That  at  the  said  time  and  place  the 
defendant  negligently  permitted  the  coupler 
attached  to  the  cars  on  said  side  track  to  re- 
main out  of  repair,  so  that  tbe  Up  was  closed, 
which  made  it  necessary  for  plaintiff  to  go 
between  said  cars  in  order  to  couple  the 
same.  (5)  That  on  said  day,  at  said  town  of 
Clarkton,  while  the  plaintiff  was  endeavor- 
ing to  perform  the  order  of  said  conductor 
and  while  he  was  coupling  said  cars,  he  was 
greatly  Injured  and  damaged  by  reason  of 
tbe  negligence  of  defendant  as  herein  set 
forth,  and  by  other  acts  of  negligence.  His 
foot  was  crushed  to  such  an  extent  that  his 
big  toe  and  a  part  of  bis  foot  bad  to  be  am- 
putated. He  suffered  great  physical  and 
mental  pain  and  anguish,  and  was  compelled 
to  Incur  great  expense,  was  disabled  from 
work,  and  has  been  permanently  injured,  to 
his  great  damage  $10,000."  Tlie  complaint 
was  afterwards  amended,  the  amendment 
consisting  of  tbe  allegation  that  the  con- 
ductor well  knew  that  the  order  to  couple 
th€t  cars  could  not  be  performed  without  go- 
ing between  them  on  account  of  the  condi- 
tion of  tbe  '6ar8,  and  the  further  allegation 
that  the  plaintiff  was  in  no  fault  on  his  part. 
It  is  to  l>e  seen  from  the  complaint,  then, 


more  particularly  on  the  cab  than  on  any  of 
the  freight  cars  which  composed  the  train; 
while  It  appears  from  the  fourth  allegation 
of  the  complaint  that  the  coupler  attached  to 
the  car  on  the  aide  track,  which  car  was  to 
be  shoved  back  and  coupled  with  the  cab,  was 
the  particular  car  equipped  with  the  defective 
coupler.  And  yet  on  the  trial  that  particular 
car  and  coupler  disappeared  practically  from 
the  case,  and  the  plaintiff's  whole  testimony 
was  in  respect  to  an  alleged  defect  in  the 
coupler  on  the  cab. 

It  is  stated  in  the  case  on  appeal  that  all 
of  the  evidence  was  sent  up,  and,  after  a 
careful  perusal  of  it,  it  seems  evident  from 
the  plaintiff's  testimony  (and  that  without 
being  confused  by  the  cross-examination) 
that  he  was  uncertain  where  to  fix  the  neg- 
ligence of  the  defendant;  1.  e.,  whether  his 
hurt  was  caused  from  trying  to  remedy  the 
defective  coupler  on  the  cab,  or  that  on  the 
freight  car,  or  both.  By  th«  amendment  of 
the  complaint  he  alleged  in  a  general  way 
that  the  conductor  knew  that  the  coupling 
could  not  be  made  without  going  between  the 
cars  on  account  of  the  condition  of  the  cars. 
He  did  not  allege  that  the  conductor  knew 
that  there  was  any  defect  in  the  coupler  on 
the  cab,  or  in  that  on  the  particular  freight  car 
which  was  to  be  attached  to  the  cab.  On  his 
examination  as  a  witness,  however,  he  said 
that  Capt  Byrd,  the  conductor,  knew  that  the 
coupler  on  the  cab  was  out  of  fix  to  the  ex- 
tent that  the  link  or  chain  was  gone— miss- 
ing. The  coupler  was  a  standard  automatic 
coupler,  such  a  one  as  is  required  by  law  to 
be  attached  to  cars;  and  the  only  defect  in 
the  one  on  the  cab  was  the  missing  link;  and, 
as  we  have  seen,  the  plaintiff  said  that  the 
conductor  knew  that  link  was  missing  when 
he  ordered  the  plaintiff  to  go  to  the  cab  and 
make  the  coupling  when  the  cars  on  the  sid- 
ing should  be  pushed  back  against  it.  The 
only  effect  of  the  missing  link  was  that  It 
rendered  it  necessary,  in  order  to  produce  a 
coupling  of  the  cars,  that  the  lip  of  tlie 
coupler  should  be  opened  by  the  hand;  and 
as  the  plaintiff  testified  that  be  was  ordered 
to  make  the  coupling,  and  that  the  conductor 
knew  that  the  link  was  missing,  let  us  as- 
sume that  he  was  authorized  under  the  order 
to  go  to  the  car  and  open  the  lip.  He  did 
that,  and  when  It  was  done  the  coupler  was 
in  as  good  condition  for  coupling  as  if  the 
link  had  not  been  missing  in  the  first  place. 
That  is  to  be  emphasized,  for  there  is  no  evi- 
dence, not  even  in  the  plaintiff's  own  testi- 
mony, to  the  effect  that  the  coupler  had  any 
other  defect  about  it.  We  know  he  said  that 
the  bumper  was  turned  towards  him,  and 
was  not  in  the  center,  and  that  be  had  to  kick 
it  to  get  it  into  the  center  to  make  the  coup- 
ling with  the  approaching  fre!g;bt  car;  but 
all  that  Is  mere  opinion  evidence.  The  fact 
still  remained  that  there  was  no  other  de- 


road  companies  in  this  state  to  equip  tbeir 
cars  with  self-couplers,  and  by  act  of  con- 
gress all  cars  that  are  operated  in  interstate 
commerce  are  required  to  be  so  equipped: 
and  it  would  seem  to  almost  boiiler  on  the 
absurd  for  this  court  to  say  tliat  we  cao 
have  no  common  knowledge  of  what  a  self- 
coupler  is,  or  that  we  will  rec^ve  as  evi- 
dence that  a  self-coupler  is  defective  8inii>ly 
because  the  bumper  is  not  exactly  in  the 
center.  We  know  it  must  be  to  some  extent 
movable  so  as  to  adjust  it  to  corves  at  the 
track,  and  no  greater  mobility  was  shown 
by  the  plaintiff  than  that  When  the  plain- 
tiff, therefore,  had  opened  tlie  lip  of  the  coup- 
ler on  the  cab  in  the  manner  described  by 
himself,  he  had  discharged  the  ord^  which 
had  been  given  him  by  the  conductor.  (Tlie 
conductor  testified  that  he  gave  Mm  no  such 
order,  and  that  the  coupler  was  in  good  condi- 
tion.) But  the  plaintiff  said  that,  after  he 
bad  discharged  his  duty,— that  is,  after  be 
had  opened  the  Up  of  the  coupler, — ^he  looked 
up  the  side  track,  and  saw  the  cars  coming 
rapidly,  and  noticed  that  the  coupler  on  the 
cab  was  not  in  the  center,  and,  to  carry  out 
ttie  order  of  the  conductor  to  make  the 
coupling,  he  kicked  at  the  bumper  on  the  cab 
to  get  it  in  the  center,  and  his  foot  was  in- 
stantly caught  between  the  couplers  on  the 
two  cars,  and  badly  crushed.  We  are  not 
disposed  to  modify  in  the  least  the  decision 
made  in  Greenlee  v.  Bailway  Cio.,  122  N.  C. 
977,  30  S.  E.  115,  in  which  we  decided  that 
the  railroad  companies  in  tliis  state  should 
equip  both  their  passenger  and  freight  cars, 
with  self -couplers,  and  we  are  of  the  opinion 
that  a  neglectful  failure  to  keep  the  couplers 
in  proper  condition  and  repair  would  be  as 
culpable  as  if  the  cars  had  never  Iieen  so 
equipped.  But,  as  we  have  said,  in  the  case 
before  us  the  plaintiff  was  not  hurt  by  the 
failure  <rf  the  company  to  hare  a  s^-conpler 
on  the  car,  or  for  a  failure  to  keep  it  In  re- 
pair. The  plaintift:,  when  he  opened  tlie 
lip  of  the  coupler,  had  restored  it  to  its  full 
usefulness,  and  in  bis  kicking  the  bumiier 
afterwards,  when  he  saw  the  freight  cars 
rapidly  approaching  him,  and,  indeed,  so  near 
to  him  as  to  be  right  upon  him,  for  his  foot 
was  caught  before  he  could  get  it  down,  he 
violated  a  rule  of  the  company  which  he 
knew  of,  and  which  rule  put  the  blame  on 
himself.  Tliat  he  contributed  to  his  own  in- 
jury Is  too  clear  to  admit  of  doubt  from  his 
own  testimony.  According  to  the  plaintiff's 
evidence,  the  order  was  given  by  the  con- 
ductor, not  upon  a  certain  emergency,  with- 
out the  opportunity  of  reflection,  and  obedi- 
ence was  a  choice  of  two  dangers. 

The  petition  to  rehear  is  allowed,  and  there 
must  be  a  new  ttlaL    Petition  allowed. 

FUROHI<:S,  0.  J.  (cmcnrring).     I  did  not 
hear  this  case  argued.    The  first  I  knew  of  It 
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statement,  the  point  of  difference  was  as  to 
whether  the  case  fell  tinder  the  decisions  of 
Greenlee  and  Troxler,  as  the  road  had  pro- 
vided Itself  with  automatic  coaplers,  when  I 
said  I  thought  It  did,  and  gave  my  vote  In 
favor  of  the  plaintiff,  and  the  opinion  was  In 
that  way  based  on  Greenlee  and  Troxler. 
And  I  am  still  of  the  opinion  I  then  express- 
ed, that.  If  the  defendant  bad  allowed  Its 
coupler  to  remain  broken  four  or  Ave  months 
without  repairing  the  breach.  It  was  the 
same  In  effect  as  If  It  bad  not  supplied  Itself 
with  the  automatic  coupler.  And  In  concur- 
ring In  the  opinion  of  the  court  it  must  not 
be  understood  that  I  do  not  sustain  Greenlee 
and  Troxler  and  the  other  opinions  cited  for 
tbe  plaintiff  sustaining  the  doctrine  announ- 
ced in  those  cases,  for  I  do.  But  being  ap- 
plied to  for  a  rehearing,  I  examined  the  case 
more  thorongbly  than  I  bad  done,  in  connec- 
tion witb  tbe  model  of  two  cars  with  auto- 
matic couplers,  and  came  to  the  conclusion 
that  the  plaintiff's^  injury  was  not  caused  by 
tbe  defect  in  the  coupler,  bat  was  tme  of 
those  unfortunate  accidents  that  always  have 
happened,  and  always  will  happen,  to  those 
engaged  in  such  dangerous  work  as  railroad- 
ing. It  would  be  hard  for  me  to  describe  this 
coupler  to  one  who  naa  not  seen  and  examin- 
ed one.  But  it  consists  of  what  are  called 
"knuctcs"  on  each  end  of  tbe  car,  which  open 
and  shut,  something  like  a  man's  hand;  and, 
to  effect  the  coupling,  one  or  both  of  these 
must  be  open  when  the  impact  of  the  cars 
takes  place,  and  the  jar  caused  by  this  im- 
pact causes  the  hands  or  knncks  to  close. 
And  tbe  bolt  si>oken  of  Is  a  small  key  or  pin, 
which  falls  when  the  knucks  are  closed,  and 
prevents  tbem  from  opening  until  this  pin  or 
key  Is  raised.  Tbe  wire  spoken  of  as  being 
broken  attaches  to  this  pin  at  one  end  and  a 
crank  at  the  other  end.  This  i^n  can  only  be 
raised  by  the  hand  whoi  this  chain  is  broken. 
But  raising  the  pin  with  the  chain  and 
crank  or  with  the  hand  does  not  open  tbe 
knncks.  This  can  only  be  done  witb  the 
band,  and  necessitates  the  party  opening 
tbem  to  go  between  the  cars,  whether  the  pin 
is  raised  with  tbe  chain  end  crank  or  with 
tbe  hand.  In  this  case  It  appears  from  the 
evidence  that  the  plaintiff  had  raised  tbe  pin 
with  his  hand,  and  was  out  of  danger,  and 
would  not  have  been  hurt,  but  for  the  fact 
that  he  discovered,  on  the  approach  of  tbe 
car  which  was  to  cause  the  impact  and 
which  was  to  be  conpled  with  the  caboose, 
that  the  drawhead  to  which  the  automatic 
coupler  was  attached  was  not  in  the  center 
of  the  car,  and  he  kicked  it  to  put  it  in  the 
center,  so  as  to  strike  the  drawhead  of  the 
caboose,  and  In  doing  this  his  foot  was 
caught,  and  he  was  injured.  The  plaintiff 
testified:  "I  took  my  Angers  to  pull  up  the 
draw  pin  to  open  the  lip  of  the  coupler,  and 
-when  I  had  found  that  the  bumper  on  tbe 


open,  but  was  closed.  If  they  had  been 
open,  I  would  have  opened  the  lip  and  stood 
outside,  and  It  would  have  made  its  own 
coupling.  I  saw  how  the  situation  was,  and 
I  had  to  push  my  foot  down  and  push  thl» 
bumper  In  the  center."  In  order  to  allow  for 
the  curves  in  the  road,  it  is  necessary  to  al- 
low the  drawheads,  or  "bampeni,"  as  thty 
seem  to  be  called  by  the  plaintiff,  to  have  a 
small  lateral  play.  And  when  they  are  un- 
coupled on  a  curve  tbey  are  sometimes  left 
standing  out  of  tbe  center.  This  cannot  be 
prevented.  But  it  to  utterly  Impossible  for  a 
man  to  raise  this  pin  with  Us  foot  by  kick- 
ing or  otherwise.  And,  while  I  agree  to  the 
doctrine  in  the  Greenlee  Case  and  In  the 
Troxler  Case,  as  I  understand  tbem,  I  can- 
not agree  that  tbey  apply  to  the  facts  in  this 
case.  I  agree  that  the  defendant  was  guilty 
of  negligence  in  allowing  tbis  chain  to  re- 
main out  of  repair  for  so  long  a  time.  But 
this  does  not  entitle  the  plaintiff  to  recover, 
imless  It  caused  the  injury.  NetpUgence  akme 
does  not  give  a  right  of  action.  The  negli- 
gence complained  of  must  be  the  canse  of  the 
injury.  I  never  supposed  that  it  wotfld  be 
contended  that  tbe  Cases  of  Greenlee  and 
Troxler  would  entitle  an  employA  of  a  rail- 
road company  to  recover  damages  for  any 
Injury  be  might  recover  from  the  comx>any 
while  In  its  employment,  whether  tbe  defec- 
tive coupler  had  anything  to  do  with  the  In- 
jury or  not.  It  seems  to  me  that  it  might  as 
well  be  held  that,  if  tbe  plaintiff  had  been 
lying  on  top  of  the  car  asleep,  and  the  jar 
of  the  impact  bad  caused  him  to  fall  off  and 
break  his  leg,  be  might  recover  because  the 
coupler  was  out  of  fix,  as  to  hold  that  the 
plaintiff  can  rec6ver  for  the  Injury  in  this 
case,  when  the  defective  coupler  had  noth- 
ing at  all  to  do  with  tbe  injury.  I  am  com- 
pelled to  treat  this  matter  coolly,  In  the  dis- 
charge of  my  duty,  as  I  understand  it,  with- 
out any  effort  to  create  sensation  or  alarm, 
and  without  conflicting  with  the  Cases  of 
Greenlee  and  Troxler.  In  my  opiaion,  the 
petition  ought  to  be  allowed. 

CLARK,  J.  (dissenting).  This  is  a  petition 
to  rehear  tbe  decision  In  tbis  case.  190  N. 
C.  506,  41  S.  B.  786.  No  fact  Is  shown  to 
have  been  overlooked,  nor  any  direct  au- 
thcHTlty,  and  upon  examination  of  the  briefs  on 
the  former  trial  it  will  be  seen  that  the  peti- 
tion simply  presents  the  same  points  for  re- 
argument  In  Dupree  v.  Insurance  Co.,  93 
N.  C.  239,  Smith,  C.  J.,  quoting  Chief  Justice 
Pearson  in  Watson  v.  Dodd,  72  X.  C.  240,  says: 
"Xo  case  ought  to  be  reheard  upon  a  petition 
to  rehear,  unless  It  was  decided  hastily,  and 
some  material  point  was  overlooked,  or  some 
direct  authority  was  not  called  to  the  atten- 
tion of  the  court."  This  has  been  often  quot- 
ed with  approval,  among  other  Instances  by 
Furches,  J.,  in  Capehart  v.  Burrus,  124  N. 


jury  to  the  plaintiff,  on  which  then,  "and  tot 
a  long  time  prior  thereto,  it  negUgMitly  per- 
mitted the  couplers  to  be  out  of  repair  and  de- 
fective to  such  an  extent  that  the  cars  in 
said  train  and  other  cars  belonging  to  the  de- 
fendant at  Clarkton,  which  were  to  be  made 
part  of  said  train,  could  not  be  coupled  with- 
out going  between  the  cars."  Is  not  this  a 
clear  allegation  of  negligence,  and  of  a  viola- 
tion of  the  United  States  act  of  1893  [U.  S. 
Comp.  St  1901,  p.  3174]?  The  complaint  fur- 
ther alleges  that,  the  train  being  uncoupled, 
and  a  part  left  below  the  beginning  of  the 
Bwltcb  and  a  part  above  it  (both  on  the  main 
line),  "the  plaintiff  was  ordered  by  the  con- 
ductor In  charge  of  said  train,  whose  orders 
the  plaintiff  was  bound  to  obey,  to  remain 
near  the  cars  on  the  main  track  below  said 
side  track,  for  the  purpose  of  coupling  those 
cars  to  the  cars  upon  the  side  track,  which  or- 
der the  said  conductor  well  knew  could  not  be 
performed  without  going  between  said  cars  on 
account  of  the  condition  of  the  cars,  and  the 
said  cars  were  negligently  permitted  to  roll 
very  rapidly  by  means  of  what  is  known  as 
'kicking  cars'  along  said  side  track  and  onto 
the  main  track,  and  negligently  and  violent- 
ly came  in  contact  with  cars  where  plaintiff 
was";  that,  by  reason  of  the  defendant  hav- 
ing "negligently  permitted  the  coupler  attach- 
ed to  the  cars  on  said  side  track  to  remain  out 
of  repair,"  the  lip  was  closed,  "which  made  it 
necessary  for  the  plaintiff  to  go  between  said 
oars  in  order  to  couple  the  same,"  and  that 
"while  plaintiff  was  endeavoring  to  perform 
the  order  of  said  conductor,  and  while  coup- 
ling said  cars,  and  without  fault  on  his  part, 
he  was  greatly  injured  and  damaged  by  rea- 
son of  the  negligence  of  the  defendant  as 
herein  set  forth,"  etc.  Here  the  allegation  is 
explicit  of  negligence  in  permitting  couplers  to 
be  and  remain  out  of  repair  both  on  the  train 
on  the  main  line  and  on  cars  on  the  side  track, 
which  were  kicked  back,  and  that  they  could 
not  be  coupled  without  going  in  between  the 
cars;  also  negligence  in  violently  kicking 
them  back,  and  in  the  conductor  ordering  the 
plaintiff  to  make  the  connection,  "which  order 
the  conductor  well  knew  could  not  be  per- 
formed without  going  between  said  cars,"  on 
account  of  the  defective  couplers.  There  was 
evidence  tending  to  prove  each  and  every  al- 
legation above  stated,  and  the  Jury,  which,  un- 
der the  constitution  and  laws,  is  guarantied  to 
every  litigant,  no  matter  how  humble,  as  the 
sole  tribunal  which  may  determine  issues  of 
fact,  has  sustained  the  charges,  and  the  Jury 
were  unanimous,  as  the  law  requires  of  the 
triers  of  fact.  And  the  parties,  in  order  to 
secure  triers  of  fact  to  which  neither  aide 
could  have  any  legal  objection,  bad  been  al- 
lowed such  challenges  as  were  proper,  for 
there  is  no  exception  on  that  ground.  Had 
there  been,  notwithstanding,  any  ground  to 
believe   that   the   verdict    was   against    the 


knew  all  the  incidents  of  the  trial,  had  full  au- 
thority to  set  the  verdict  aside.  Bird  v.  BraC- 
burn  (at  this  term)  42  S.  E.  936.  Hi^  refu.sal 
to  do  so  cannot  be  reviewed  by  ns.  We,  who 
did  not  hear  or  see  the  witnesses,  cannot  pos- 
sibly be  more  competent  than  the  Jury  and  the 
trial  Judge  to  deterniiue  from  the  imperfect 
ti'ansmlttal  Of  the  evidence  on  paper,  without 
tone  or  emphasis,  as  to  the  weight  to  be  giv- 
en to  the  respective  parts  thereof.  There  was 
evidence  that  "the  coupler  had  been  out  of 
fix  three  montUs;  that  the  conductor  knew  it: 
that  the  link  was  gone;  that  with  that  liuk 
gone  the  cars  will  not  couple,  to  save  your 
life,  without  using  some  means  to  open  tli.- 
thing;  that,  in  the  condition  tliat  coupler  wa:- 
in,  it  was  not  possible  to  couple  witbout  tak- 
ing hold  with  hand  or  foot."  All  tbese  sen- 
tences are  quoted  from  the  evidence  in  tlif 
record.  And,  further,  it  is  stated  in  the  evi- 
dence sent  up:  "The  coupler  was  broken.  It 
was  an  automatic  coupler.  The  link  that 
pulls  up  the  draw  pin  was  out,  so  you  couli! 
not  use  this  coupler  without  the  use  of  tit.- 
foot  or  something;"  and,  further,  "you  can- 
not couple  if  the  draw  pin  won't  work."  Even 
the  superintendent  of  the  defendant  says,  "If 
the  statement  made  by  the  young  man  is  true, 
and  the  chains  were  gone,  it  would  be  neces- 
sary for  him  to  go  in  and  lift  it  up."  It  ba.-< 
been  suggested  that  the  absence  of  the  link 
was  not  a  very  material  fact,  but  the  evidence 
by  which  a  Jury  must  reach  its  concluaions 
according  to  the  weight  they  may  give  It  con- 
tains this:  "Question.  Does  that  link  have 
anything  to  do  with  the  coupling?  Ans.  Tc$. 
sbr.  You  cannot  couple  if  the  draw  pin  won't 
work."  Again:  "Question.  Why  did  you  not 
have  time  to  go  and  see  to  them  while  thor 
were  standing  still?  Ans.  The  cars  wtre 
rolling  when  the  captain  instructed  me  to 
go  couple  them."  The  conductor  says,  "The 
cars  started,  and  had  cleared  the  switch,  whon 
I  started  down  to  the  depot;"  and  the  plain- 
tiff's evidence  Is:  "Question.  Where  w«e  yon 
when  the  cars  commenced  moving?  Ans.  I 
was  standing  there  by  Captain  Byrd,  and  bo 
said,  'Son,  you  run  up  and  couple  those  car*, 
while  I  run  up  to  the  warehouse  to  get  or- 
ders.' "  To  order  the  plaintiff  to  go  in  to 
make  the  coupling,  especially  when  the  car^ 
were  moving,  was  of  itself  negligence,  evtii 
before  automatic  couplers  were  required  Ola- 
son  V.  Railroad  Co.  11802]  111  X.  C.  4S2,  n: 
S.  R  698,  18  L.  R.  A.  845,  32  Am.  St.  Rtf. 
814);  and  it  is  doubly  so  now,  when,  as  herr. 
there  is  evidence  in  the  record  that  the  con- 
ductor knew  that  the  coupler  was  out  of  or- 
der, and  well  knew  that  the  coupling  In  tluii 
condition  could  not  be  made  without  going 
In  between  the  cars. 

Aside  from  the  negligence  of  the  conductor 
in  giving  such  order,  the  permitting  the  coup- 
lers to  remain  out  of  order  more  than  ihnv 
months  was  itself  a  violation  of  the  federal 
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statute  (Act  March  2,  1803,  27  Stat  831  [U. 
S.  Comp.  St.  1901,  p.  3174] ),  and  negligence. 
In  a  remarkably  well  considered  caE«  In  the 
United  States  circuit  court  tor  Iowa,  Yoelker 
V.  Railroad  Co.  (O.  C.)  116  Fed.  867,— decided 
just  after  the  opinion  In  this  case  was  filed, 
in  June  last,— Shlras,  1.,  holds  that  "a  carrier, 
by  permitting  couplers,  originally  sufficient, 
to  become  worn  out  and  inoperative,  Is  within 
the  prohibition  of  the  act  of  congress  of  March 
2,  1893,  against  using  cars  in  Interstate  com- 
merce not  equipped  with  couplers  coupling  au- 
tomatlc&Uy."  Also  be  says  that  the  company 
was  liable  where,  the  coupler  being  out  of  or- 
der, the  employe  "undertook  to  fix  It  so  the 
coupling  might  be  made,  and  while  so  enga- 
ged he  was  c&ught  between  the  cars,  and  re- 
ceived Injuries  causing  his  death."  This  is 
"on  all  fours"  except  that  here  the  negligence 
of  the  defendant  crippled  their  man,  but  did 
not  kill  blm.  In  that  case,  as  In  this,  the  de- 
fendant urged  that  It  was  error  to  permit 
the  jury  to  determine  that  the  "condition  of 
the  coupler  was  the  proximate  cause  of  the 
Injury."  Judge  Shlras  overruled  the  objec- 
tion, and  makes  the  following  pertinent  rul- 
ing, without  which  the  statute  would  become 
a  delusion,  and  cease  to  I>e  any  protection  to 
the  hundreds  of  thousands  of  laboring  men 
whose  lives  and  limbs  were  for  so  many  long 
years  exposed  to  needless  peril  for  tbe  lack 
of  such  statute.    He  says: 

"The  ttatutory  requirement  with  retpeot  to 
equipping  cars  with  automatie  eouplere  iom  en- 
acted in  order  to  protect  raUioay  employia,  M 
far  a»  possible,  from  the  risks  incurred  when 
engaged  in  covpling  and  uncoupling  cart.  If  a 
railioa]/  uses  in  its  tusinest  cars  which  do  not 
conform  to  the  statutory  requirements,  either 
because  they  never  were  equipped  with  auto- 
matic coupler*,  or  because  the  company,  through 
negligence,  has  permitted  the  couplers,  originally 
sufficient,  to  become  worn  out  and  inoperative, 
then  the  company  is  certainly  not  performing 
the  duty  and  obligation  imposed  upon  it  by  the 
statute,  and  is  clearly,  therefore,  chargeable  with 
negligence  in  thus  using  an  improperly  equipped 
car;  and  the  company  is  bound  to  know  that, 
if  it  call*  upon  one  of  its  employis  to  make  a 
coupling  with  a  coupler  to  defective  and  inop- 
erative that  it  will  not  couple  by  impact,  and 
that  to  make  the  coupling  the  employi  mutt  sub- 
ject himself  to  all  the  risks  and  dangers  that 
inhered  in  the  old  and  dangerous  link  and  pin 
tnethod  of  coupling,  it  is  subjecting  such  employi 
to  the  very  risk  and  danger  which  it  is  the  pur- 
pose of  the  statute  to  protect  him  against,  so 
far  as  that  is  reasonably  possible.  Subjecting 
an  employ^  to  risk  to  life  and  limb  by  calling 
vpon  him  to  use  appliances  which  have  become 
defective  and  inoperative  through  the  failure  to 
use  proper  care  on  the  part  of  the  master  is  cer- 
tainly negligence,  which  will  become  actionable 
if  injury  results  therefrom  to  the  employi,  and 
liability  therefor  cannot  be  avoided  by  the  plea 
that,  if  the  company  was  thus  guilty  of  action- 
able negligence  in  this  particular,  it  cannot  be 
held  responsible  therefor  because  it  was  guilty 
of  another  act  of  negligence  which  aided  in 
causing  the  accident.  This  accident  happened 
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because  Vuclker,  in  the  performance  of  his  duty, 
was  called  upon  to  place  his  person  in  a  posi- 
tion where  he  might  be  caught  between  the  cart 
he  was  expected  to  couple  together.  Be  was  re- 
quired to  place  himself  in  this  dangerous  posi- 
tion because  of  the  negligent  failure  of  the  com- 
pany to  have  upon  the  car  a  coupler  in  proper 
and  operative  condition,  and  certainly  this  neg- 
ligent failure  of  the  company  was  the  prosimate 
cause  of  the  accident." 

This  Is  practically  tbe  same  ruling  which 
this  was  the  pioneer  court  to  make  In  Green- 
lee V.  Railway  Co.  (May  26,  1808)  122  N.  O. 
977,  80  S.  E.  115,  and  which  has  been  reit- 
erated In  Troxler  v.  Railway  O).,  124  N.  C. 
189,  82  8.  E.  SSO,  44  L.  R.  A.  313,  70  Am. 
St  Rep.  680,  and  so  many  cases  since,  down 
to  and  Including  Fleming  v.  Railway  Co.  (at 
this  term)  42  8.  K.  905.  Those  cases  prac- 
tically settle  also  tbe  Issne  of  contributory 
negligence,  for,  as  the  Injury  would  not  have 
happened,  and  the  plaintiff  would  not  hav6 
had  to  go  between  the  cars  at  all,  if  the 
couplers  had  been  In  proper  condition,  it  is 
Immaterial  whether  be  went  in  negligently 
or  not  for  the  negligence  of  tbe  defendant 
In  not  having  couplers,  and  in  good  work- 
ing order,  was  the  proximate  cause.  Yoel- 
ker V.  Railroad  Co.,  supra.  In  Harden  v. 
Railroad  Co.,  129  N.  C.  355,  40  S.  E.  184,  tbe 
court  affirmed  the  judge  below,  who  had 
cliarged  (quoting  from  Greenlee's  Case)  as 
follows:  "If  you  find  that  the  freight  train 
was  not  fully  provided  with  modern  self- 
acting  couplers,  and  that  the  plaintiff  would 
not  have  been  Injured  had  the  cars  been  so 
provided,  you  will  find  the  first  Issue  'Yes,' 
and  the  second  Issue  'No.' "  This  ruling  has 
just  been  reiterated  in  Fleming  v.  Railway 
Co.    (at  this  term)  42  S.  B.  905. 

There  was.  some  conflicting  evidence,  but 
that  was  the  province  of  the  Jury.  The 
plaintiff's  testimony,  above  referred  to.  Is 
that  if  the  coupler  bad  been  In  good  condi- 
tion, be  would  not  have  had  to  go  in  between 
the  cars,  nor  to  kick  the  hamper;  and  he  Is 
corroborated  by  the  superintendent  of  the 
defendant  company,  who  says,  If  the  coupler 
was  In  the  condition  the  plaintiff  testified,  It 
was  "necessary  for  him  to  go  In  and  lift  It 
up."  Whether  bis  manner  of  "lifting  It  up" 
was  negligent  or  not  Is  Immaterial  In  view 
of  our  uniform  decisions  from  Greenlee's 
Case  down  to  Fleming  v.  Railway  Co.  (at 
this  term)  42  S.  E.  005,  that  the  proximate 
cause— the  causa  causans— is  the  negligeuce 
of  tbe  railroad  company  in  not  complying 
I  with  the  law,  which  requires  that  it  shall 
have  automatic  coupling  apparatus,  which 
will  not  require  an  employ^  to  go  In  t>e- 
tween  tbe  cars  at  all.  The  plaintiff  could 
not  assume  a  risk  which  the  law  forbids  tbe 
railroad  company  to  impose  upon  him.  Be- 
sides, assumption  of  risk  does  not  apply  to 
railway  employes  in  this  state  since  the  act 
which  Is  printed  as  chapter  56,  Prlv.  Laws 
1897.  Coley  v.  Railroad  Co.,  128  N.  0.  534, 
39  S.  EL  43,  and  other  cases  sustaining  it 
which  are  collected  and  reaffirmed  in  Mptt 
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-Gong.  March  2,  1883,  and  the  principles  laid 
•  tiown  by  Judge  Shlras  In  the  above-cited 
case  of  Voelker  v.  Railroad  Co.,  and  by  the 
uniform  rulings  of  this  court  from  Greenlee's 
Case  down  to  Fleming's  Case,  should  be 
sternly  upheld  and  rigidly  enforced.  In  the 
report  of  the  Interstate  commission  for  1902 
It  Is  said  that  In  1893,  when  the  act  requir- 
ing automatic  car  couplers  was  enacted, 
there  were  433  men  killed  and  11,277  wound- 
ed In  coupling  cars  in  this  country,  and  that 
by  reason  of  the  gradual  enforcement  of  that 
law  the  number  of  killed  and  wounded  In 
car  coupling  for  the  year  ending  June  30, 
1902,  aggregated  a  little  over  2,000,— a  dimi- 
nution of  more  than  9,500  In  the  number  of 
men  killed  and  wounded  annually,  though 
the  number  of  railway  employes  has  in- 
creased 200,000  In  the  same  period  of  time, 
which  at  the  same  ratio  would  have  caused 
15,000  men  to  have  been  killed  and  wounded 
annually  In  coupling  cars.  If  there  had  been 
no  forced  use  of  automatic  couplers  by  the 
law.  The  commission  says  the  decrease  of 
accidents-  In  that  particular  (car  coupling) 
has  been  68  per  cent  fewer  killed  and  81 
per  cent  fewer  Injured  than  In  1893  (with-  j 
out  adding  in  the  further  loss  which  would  ! 
have  occnrred  among  the  additional  200,000 
employes),  which  decrease  they  attribute  to 
this  legislation,  and  its  enforcement  by  the 
courts.  They  point  out  that  In  no  other  imr- 
tlcular  have  injuries  to  passengers  or  em- 
ployes been  diminished,  but  that  In  fact  there 
Is  a  decided  Increase.  If  the  law  is  effect- 
ively enforced,  the  annual  loss  still  exist- 
ing of  2,000  killed  and  wounded  In  manual 
coupling  will  entirely  disappear.  But  if, 
notwithstanding  the  law  requires  automatic 
car  couplers,  they  can  be  left  off,  or  (which 
is  the  same  thing)  allowed  to  remain  out  of 
repair,  and,  when  an  employ^  is  ordered  in 
to  make  the  coupling  which  has  become  non- 
automatic,  these  powerful  corporations  can 
contest  before  the  Jury  whether  the  railroad 
company  is  not  relieved  from  all  responsi- 
bility because  the  employe  might  have  done 
the  act  Illegally  required  of  him  in  a  more 
prudent  manner,  and  carry  that  contest  up 
from  court  to  court,  then  the  provisions  of  a 
law  which  was  enacted  for  the  protection  of 
this  vast  body  of  useful  and  industrious  men 
is  a  nullity,  construed  away  by  the  courts, 
and  they  are  handed  over  to  the  tender  mer- 
cy of  a  power  which  saw  with  Indifference 
the  number  of  Idlled  and  wounded  in  coup- 
ling cars  mount  up  year  after  year  till  the 
figures  reached  the  annual  total  of  near  12,- 
000.  In  that  steady  increase  there  was  no 
lialt  until  the  force  of  a  humane  and  irre- 
sistible public  opinion  compelled  the  use  of 
automatic  couplers,  though  their  life  and 
limb  saving  properties  had  been  well  known 
to  railroad  managers  for  a  quarter  of  a  cen- 
tury.   The  evidence  is  that  this  injury  to 
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This  court,  which  was  the  ploaeor  to  lay 
down,  independent  of  legislative  enactment, 
the  requirement  of  Justice  that  such  appli- 
ances should  be  used,  should  not  be  tbe  fii«t 
to  construe  away  the  efiBcacy  of  what  is  now 
a  federal  statute  applicable  to  the  defendant 
and  all  other  railroads  throughout  the  Union 
engaged  in  interstate  commerce. 

DOUGLAS,  J.  (dissenting).  Dissenting  In 
toto  from  the  opinion  of  the  court,  ezcq>t  In 
so  far  as  it  approves  the  Greenlee  and  Trai- 
ler (^ases,  both  In  its  view  of  the  law  as 
applicable  to  this  case  and  its  kssumption  of 
fact  I  shall  briefly  notice  but  one  or  two 
of  its  apparent  errors.  Hie  opinion  seems 
rather  to  forestall  dissent  by  assenting  "that 
it  would  seem  almost  to  border  on  the  absurd 
for  this  court  to  say  that  we  can  have  no 
common  knowledge  of  what  a  self-coupler 
Is."  In  spite  of  this  dictum,  I  venture  to 
assert  that  neither  this  court  nor  the  average 
citizen  has  any  common  knowledge  of  tbe 
mechanical  constitution  of  an  automatic  or 
self-coupler.  The  only  fact  that  would  seem 
to  be  of  common  knowledge  Is  that  a  coup- 
ler that  will  not  couple  itself  Is  not  a  self- 
coupler,  and  that  a  coupler  which  has  to  be 
pulled  and  pushed  Into  place  Is  not  auto- 
matic. A  model  was  exhibited  to  this  court 
which  was  not  used  below,  and  -was  not 
proved  to  be  similar  to  the  coupler  on  the 
cars.  This  was  a  mere  illustration  of  tbe 
general  working  of  automatic  couplers,  and 
was  not  proof  of  any  fact  In  controversy. 
There  are,  In  fact,  different  kinds  of  self- 
couplers.— those  most  generally  seen  being 
the  Janney  and  M.  C.  B.  (Master  Car  Build- 
ers). I  do  not  Icnow  the  difference,  but  be- 
lieve that  the  latter  includes  any  coupler 
approved  by  the  association.  Many  of  these 
patent  couplers  are  interchangeable,  but  still 
there  is  some  difference.  Again,  the  opinion 
characterizes  certain  testimony  of  the  plain- 
tiff as  "mere  ophilon  evidence,"  when  In  fact 
it  appears  to  me  a  plain  statement  of  exist- 
ing facts,— that  the  bumper  was  not  in  the 
center,  and  had  to  be  kicked  into  tbe  center 
to  make  it  couple.  This  fact  does  not  seem 
to  have  been  denied  by  any  one.  Again,  the 
opinion  says,  "The  fact  still  remained  that 
there  was  no  other  defect  except  the  miss- 
ing link."  This  may  or  may  not  be  true. 
If  the  coupler  was  negligently  arranged,  so 
as  unnecessarily  to  allow  so  much  lateral 
play  as  to  destroy  its  character  as  a  self- 
coupler,  this  would  be  an  evident  defect 
Again,  tbe  opinion  says  that  "When  he  bad 
opened  the  lip  of  the  coupler,  •  •  •  he 
had  discharged  the  order  which  had  been 
given  him  by  the  conducts."  I  do  not  think 
so.  His  order  was  to  couple  the  cars.  and. 
if  it  was  necessary  to  kick  the  coupler  on 
tbe  incoming  car,— a  method  which  is  shown 
by  the  testimony  to  be  frequently  resorted  to 
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Ings  of  fact,  which,  I  rcBpectfully  submit, 
are  not  within  the  province  of  this  court. 
Again,  the  opinion  says,  "That  he  ccmtrlbut- 
ed  to  his  own  Injury  Is  too  clear  to  admit 
of  doubt  from  his  own  testimony."  This 
gratuitous  assertion  of  fact  should  be  left 
to  the  Jury.  This  court  Is  not  authorized  to 
set  aside  the  verdict  of  a  jury  simply  be- 
cause a  majority  of  Its  members  would  not 
concur  therein  were  they  Jurors.  In  any 
event.  If  this  court  undertakes  to  perform 
the  functions  of  a  Jury  In  finding  the  facts, 
It  would  seem  that  It  should  at  least  do  so 
by  a  unanimous  verdict 


NTTROPHOSPHATE    SYNDICATD,    limlt- 

•d.  OP  LONDON,  ENGLAND,  v. 

JOHNSON. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

n.  1902.) 

MORTOAOB— FORBCLOSURB    SALS-SBTTINO 

A8IDB-VALWB   OF  PROPERTY— CON- 

TRACT  TO  RBSTBICT  BIDDING. 

_  1.  Where  a  foreclosure  sale  made  by  commis- 
Bioners  appointed  by  the  court  has  been  abso- 
lutely confirmed,  it  will  not  be  set  aside  ex- 
cept A>r  fraud,  mistake,  surprise,  or  other 
cause  for  which  equity  would  give  like  relief  if 
the  sale  bad  been  made  by  the  parties  iu  in- 
terest. 

2.  After  full  notice  of  a  foreclosure  sale,  and 
an  open  sale,  fairly  conducted,  with  such  com- 
petition as  can  be  attracted  by  full  and  suflS- 
cient  notice,  the  hlchest  bid  which  is  made  is 
a  fair  criterion  of  the  value  of  the  property  at 
the  time. 

3.  A  contract  made  for  the  purpose  of  lessen- 
ing competition  at  a  Judicial  sale  on  foreclosure 
is  Illegal,  and  will  not  be  enforced. 

Appeal  from  circuit  court  of  city  of  Nor- 
folk. 

Petition  by  the  Nitrophosphate  Syndicate, 
Limited,  of  London,  Bngland,  asking  that  a 
sale  of  foreclosure  to  Jessie  C.  Johnson  be 
set  aside.  From  a  decree  refusing  the  same, 
petitioner  appeals.    Affirmed. 

Wm.  BS.  Bibb  and  Leake  &  Oarter,  for  ap- 
pellant. Starke  &  Storke  and  W.  W.  Old  & 
Son,  for  appellee. 

HARRISON,  J.  This  attachment  proceed- 
ing in  equity  was  Instituted  by  the  Industrial 
&  General  Trust,  Limited,  of  London,  Eng- 
land, a  corporation  created  under  the  laws  of 
Great  Britain,  against  the  Nitrophosphate 
Syndicate  of  London,  Ehigland,  another  cor- 
poration, created  under  the  laws  of  Great 
Britain,  to  foreclose  a  mortgage  in  favor  of 
the  plaintiff  upon  certain  properties;  among 
others,  a  tract  of  land  in  the  county  of  Nor- 
folk. Va. 

After  full  advertisement  of  the  property 
for  eight  consecutive  weeks,  the  land  In  con- 
troversy, in  Norfolk  county,  was  sold  at  pub- 
lic auction  on  April  2,  1896,  to  the  appellee, 
Mrs.  Jessie  C.  Johnson,  of  Baltimore,  Md., 
at  tbe  price  of  937,000;  her  husband,  Green- 


conflrmation,  Messrs.  Neely,  Seldner,  and 
Wnrrington,  attorneys,  appeared  for  the  Aebt-, 
or  company  and  Boyd  M.  Smith,  tbe  sole  rep- ' 
resentative  and  general  manager  of  that 
company  in  this  country,  who  was,  by  ap- 
pointment of  the  court,  acting  as  receiver  of 
the  property  pending  a  sale,  and  Hied  excep- 
tions to  tbe  report  of  sale.  After  some  days 
given  tbe  exceptants  in  which  to  obtain  an 
upset  bid,  tbe  court  received  from  Messrs. 
Neely,  Seldner,  and  Warrington,  their  attor- 
neys, the  following  communication:  "To 
Honorable  Robert  R.  Prentis,  Judge  of  Cir- 
cuit Court  of  Norfolk  County— Dear  Sir:  in 
lieu  of  a  personal  appearance,  we  beg  to  in- 
form the  court  that,  so  far  as  we  are  inform- 
ed, an  effort  to  obtain  an  upset  bid  In  the 
Nitrophosphate  Case  has  failed  to  secure 
such  bid."  Thereupon,  on  the  2Stb  day  of 
May,  1896,  the  exceptions  were  overruled,  the 
sale  to  the  appellee  confirmed,  and  the  same 
special  commissioners  directed  to  collect  the 
purchase  money,  pay  the  same  over  to  the 
parties  entitled  thereto,  and  to  execute  and  de- 
liver to  the  purchaser  a  deed  of  conveyance 
for  the  property.  Mrs.  Johnson  paid  the 
whole  of  her  purchase  money  in  cash,  and  a 
report  was  made  in  due  time  by  the  commis- 
sioners, supported  by  proper  vouchers,  show- 
ing that  the  fund  had  been  disbursed,  and 
all  the.  requirements  of  the  decree  of  May 
28th  carried  out.  This  report  was  confirmed 
by  decree  of  November  11,  1896,  which  ended 
the  cause,  and  directed  that  it  be  stricken 
from  the  docket.  Subsequently,  at  the  same 
term  of  the  court,  on  motion  of  Boyd  M. 
Smith  In  his  own  right  and  as  receiver,  so 
much  of  tbe  decree  as  removed  the  cause 
from  the  docket  was  set  aside,  and  upon  bis 
furtber  motion  be  was  made  a  party  plain- 
tiff, and  the  cause  retained  on  the  docket  at 
his  cost,  with  leave  given  him  to  file  a  i)etl- 
tlon  within  eo  days. 

The  foundation  of  the  present  litigation  Is 
a  petition  filed  by  the  appellant,  tlie  Nitro- 
phosphate Syndicate,  Limited,  In  which  it 
asks  that  tbe  sale  to  tbe  appellee,  Jessie  C. 
Johnson,  be  set  aside  upon  the  ground  that 
she  had  bought  the  property  at  an  inade- 
quate price,  and  procured  a  confirmation  of 
the  sale  by  fraud.  To  this  petition  appellee 
filed  an  answer,  denying  that  the  sale  bad 
been  in  any  respect  unfair,  or  that  she  bad 
been  guilty  of  fraud  in  obtaining  a  confirma- 
tion of  the  sale  to  herself.  An  answer  to 
the  same  effect  was  filed  by  Greenleaf  John- 
son, tbe  husband  of  appellee,  who  had  been 
made  a  party. 

The  sale  was  made  by  the  learned  counsel, 
acting  as  commissioners,  who  represented  tbe 
parties  most  vitally  interested  In  the  result, 
after  an  unusually  extensive  and  expensive 
advertisement  of  the  time,  place,  and  terms 
of  sale,  and  appears  to  have  been  in  all  re- 
spects conducted  with  perfect  propriety  and 
fairness  to  all  concerned. 


Digitized  by  v5T 


down  as  a  general  rule,  deducible  from  tne 
autborttleB,  that,  after  a  judicial  sale  has 
been  absolutely  confirmed  by  the  court  which 
ordered  It,  It  will  not  be  set  aside  except  for 
fraud,  mistake,  surprise,  or  other  cause  for 
which  equity  would  give  like  relief  If  the 
sale  had  been  made  by  the  imrtles  In  Interest, 
Instead  of  by  the  court.  But  where  the  ob- 
jection Is  to  the  confirmation,  the  rule  Is 
more  liberal." 

In  the  light  of  this  well-established  doc- 
trine, we  might,  without  further  considera- 
tion, dismiss  the  subject  of  the  alleged  Inad- 
equacy of  price,  for  It  will  hardly  be  con- 
tended that,  if  this  sale  had  been  effected 
between  the  parties  hereto,  a  court  of  equity 
would,  at  the  Instance  of  the  vendor,  set  the 
sale  aside  upon  the  ground  that  the  price 
paid  was  inadequate.  It  may,  however,  be 
added  that  after  full  notice,  an  open  sale 
fairly  conducted  in  the  face  of  such  competi- 
tion as  can  be  attracted,  the  highest  bid 
which  Is  made  is  a  fair  and  Just  criterion  of 
the  value  of  the  property  at  that  time;  and 
so  after-stated  opinions,  affidavits  of  under 
value,  etc.,  are  regarded  with  but  little  favor, 
and  estimated  as  of  little  weight,  in  the  pres- 
ence of  the  fact  established  by  the  auction 
and  its  results.  Todd  v.  Manufacturing  Co., 
84  Va.  586-591,  6  S.  B.  676. 

In  support  of  the  charge  that  the  appellee 
secured  the  confirmation  of  the  sale  by'  fraud, 
the  appellants  have  called  two  witnesses, 
Boyd  M.  Smith  and  Jessie  O.  Johnson,  the 
appellee.  The  substance  of  Smith's  testimo- 
ny is  that  on  the  25th  of  May,  while  the 
court  was  holding  the  report  of  sale  open  for 
him  to  put  in  an  upset  bid,  be  started  for 
Philadelphia  to  obtain  from  friends  there  the 
10  per  cent,  advance  required  by  the  court; 
that  he  stopped  en  route  in  Baltimore,  and 
had  an  interview  with  the  appellee  and  her 
husband;  that  he  told  her  of  bis  purpose 
to  put  in  an  upset  bid;  that  he  had  friends 
who  would  furnish  the  money,  but  that  he 
was  advised  by  his  counsel  that  It  would 
only  cause  additional  expense  and  delay,  and 
that  the  property  might  be  run  up  by  other 
bidders  to  a  mucli  higher  price  than  it  had 
been  already  sold  for;  that  for  these  reasons 
he  was  willing  to  give  her  the  benefit  of  the 
10  per  cent,  bid;  that  she  could  have  the 
property  confirmed  to  her  at  the  $37,000  she 
had  bid,  upon  the  terms  that  sh'e  would  then 
convey  it  to  him  in  consideration  of  $40,000, 
of  which  $5,000  was  to  be  paid  in  six  months 
and  the  remaining  $35,000  secured  by  mort- 
gage on  the  property  at  5  or  10  years.  He 
admits  that  the  husband  of  appellee  refused 
to  reduce  this  alleged  agreement  to  writing, 
but  states  that  appellee,  with  approval  of 
her  husband,  accepted  his  proposition,  which 
caused  him  to  withhold  the  upset  bid  that 
was  to  be  secured  through  his  friends,  and 
allow  the  property  to  be  confirmed  to  her. 
This   witness   admits   on   cross-examination 


not  in  the  Interest  of  the  debtor  company 
represented  by  him,  and  that  he  did  not  aban- 
don this  expectation  of  profit  for  blmself 
alone  until  advised  that  be  occupied  a  trust 
relation  to  the  Nitrophosphate  Syndicate, 
tJmlted,  and  could  not  claim  the  benefit  of 
the  contract  for  himself.  For  this  reason 
the  present  proceeding  was  inaugurated  in 
the  name  of  the  Nitrophosphate  Syndicate, 
Limited,  and  subsequently  united  in  by  its 
creditor,  the  Industrial  &  General  Trust 
Limited,  claiming  that  it  was  entitled  to 
anything  that  might  be  realized  to  the  ex- 
tent necessary  to  satisfy  a  large  balance 
due  on  its  debt  after  applying  the  proceeds 
of  sale  made. 

Mrs.  Jessie  O.  Johnson,  the  appellee,  was 
called  by  the  appellants,  and  subjected,  as 
an  adverse  witness,  to  a  prolonged  and 
searching  cross-examination.  The  result  of 
her  evidence  Is  a  flat  denial  of  the  statements 
of  the  witness  Smith  with  respect  to  the 
agreement  he  claims  to  have  had  with  ber. 
She  admits  the  fact  of  the  visit  to  ber  bouse, 
and  that  Smith .  submitted  some  proposition 
looking  to  a  purchase  of  the  property  from 
her,  but  declares  that  she  declined  positive- 
ly to  accept  or  to  consider  his  proposition; 
that  she  told  bim  the  property  was  In  the 
bands  of  the  court;  that  the  title  was  In  the 
court;  that  she  did  not  desire  to  sell  the 
property,  and  could  not  sell  property  to  which 
8he  had  no  title;  that  she  would  not  sell 
to  him  or  any  one  else;  that  In  this  position 
ber  husband,  who  was  present,  concurred; 
and  that  Smith  left  that  day,  as  he  said, 
for  Philadelphia,  and  that  she  had  never 
heard  from  bim  or  seen  him  from  that  day 
until  the  morning  she  testified  In  this  case. 
This  emphatic  and  flat  denial  of  the  witness 
to  the  alleged  agreement,  relied  on  as  show- 
ing fraud.  Is  consistently  maintained  and  un- 
shaken by  a  rigid  and  searcbing  cross-ex- 
amlnatlou  covering  16  pages  of  printed  mat- 
ter and  running  into  128  questions. 

In  Camp  v.  Bruce,  96  Va.  521,  31  S.  E,  901, 
43  L.  R.  A.  146,  70  Am.  St  Rep.  873.  Judge 
Buchanan,  speaking  for  this  court,  after 
pointing  out  that  the  law  refuses  to  enforce 
illegal  contracts,  as  a  rule,  not  out  of  regard 
for  the  party  objecting,  nor  from  any  wish 
to  protect  his  Interests,  but  from  reasons  of 
public  policy,  says:  "We  have  no  statute 
declaring  that  contracts  like  the  one  under 
consideration  are  unlawful,  yet  under  the 
principles  of  the  CMnmon  law  any  contract 
that  is  made  for  the  purpose  of,  or  whose 
necessary  effect  or  tendency  is,  to  lessen 
competition  and  restrain  bidding  at  Judicial 
sales,  is  held  to  be  illegal,  because  opposed 
to  public  policy.  The  object  in  ail  such  sales 
is  to  get  the  best  price  that  can  be  fairly 
had  for  the  property.  The  policy  of  the  law. 
therefore,  is  to  secure  such  sale  from  every 
kind  of  improper  influence.  To  allow  one- 
bidder  to  buy  off  another,— which  la  but  a. 
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enforce  contracts  founded  in  such  practices." 
These  wise  and  salutary  views  are  as 
sctind  now  os  when  they  were  first  nttered, 
and  the  doctrine  enunciated  will  be  enforced 
in  every  case  to  which  it  is  applicable.  In 
the  case  at  bar,  however,  the  burden  was 
npon  the  appellant  to  establish  clearly  and 
satisfactorily  the  fraud  with  which  the  ap- 
pellee was  charged.  Instead,  however,  of 
establishing  that  the  appellee  had  entered 
into  an  agreement  with  Boyd  M.  Smith  with 
re-spect  to  the  property  by  which  she  was  to 
reap  a  profit,  and  he  was  prevented  from  put- 
ting in  an  upset  bid,  the  decided  preponder- 
ance of  the  evidence  shows  that  Boyd  M. 
Smith  sought  the  appellee,  and  made  to  her 
an  illegal  proposition,  which  she  promptly 
and  emphatically  repudiated  and  refused  to 
accept  There  is  nothing  to  show  that  the 
appellee  has  done  any  act  to  cast  the  slight- 
est suspicion  upon  the  propriety  of  her  con- 
duct as  a  bidder  and  purchaser  of  the  prop- 
erty in  question. 

We  are  therefore  of  opinion  that  the  decree 
appealed  from,  dismissing  the  petition  filed  by 
appellant  and  striking  the  cause  from  the 
docket,  is  plainly  right,  and  must  be  afllrmed. 


MOORE  V.  NAPIER  et  al.* 

{Supreme  Court  of  South  Carolina.    Dec.  t, 
1902.) 

MANDAMUS— PHYSICIANS— CBRTinCATB— 
ESTOFFBL. 

1.  Code  1902,  i  1112,  subd.  3,  providing  that 
the  state  board  of  medical  exammers  shall  ex- 
amine applicants  who  hold  diplomas  from  med- 
ical schools  or  colleges,  and  given  each  success- 
ful aijpllcant  a  cert&cate  of  fitness  to  practice 
medicine,  on  the  payment  of  a  fee,  was  amend- 
ed February  l6,  1901,  so  as  to  provide  that  the 
section  shall  not  apply  to  regular  graduates 
holding  diplomas  from  colleges  having  a  four- 
years  course  of  instruction.  Held,  that  a  stu- 
dent of  the  South  Carolina  Medical  College, 
who  has  a  diploma  of  a  three-years  course,  is 
not  entitled  to  a  certificate  to  practice  without 
an  examination. 

2.  A  writ  of  nftindamus  will  be  refused  by 
the  supreme  court  when  the  granting  of  it 
would  violate  the  intent  of  a  statute  of  the  leg- 
islature. 

3.  Where  a  person  applies  to  have  a  certain 
act  of  the  legislature  enforced  by  a  mandamus, 
be  cannot  ask  that  it  also  be  declared  nncon- 
Btitntioual. 

Petition  for  mandamus  in  the  original  Ju- 
risdiction of  this  court  by  James  C.  Moore 
against  3.  L.  Napier  and  others.    Dismissed. 

T.  W.  Bouchier  and  C.  B.  Sawyer,  for  pe- 
titioner.   Knox  Livingston,  for  respondents. 

GART,  A.  J.  This  Is  an  application  to  the 
cnpreme  court.  In  the  exercise  of  its  original 
jurisdiction,  for  a  writ  of  mandamus.  The 
gnesTlon  presented  by  the  pleadings  Is  wheth- 
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years,  is  entitled  to  a  writ  of  mandamus  re- 
quiring the  state  board  of  medical  examiners 
to  Issue  to  him  a  license  to  practice  medicine 
without  standing  an  examination  before  said 
board  as  to  his  qualifications  and  knowledge 
of  medicine.  It  appears  that  when  the  peti- 
tioner matriculated  as  a  student  of  the  South 
Carolina  Medical  College,  the  course  of  study 
established  for  graduation  was  only  three 
years;  that  before  receiving  his  diploma  the 
South  Carolina  Medical  College  established 
a  four-years  course  of  study,  commencing 
with  the  collegiate  year  of  1001;  and  that 
the  petitioner  only  took  a  three-years  course. 
Subdivision  3,  8  1112,  of  the  Code  of  1902, 
contains  the  following  provision:  "It  shall  be 
the  duty  of  said  board  [the  state  board  of 
medical  examiners]  when  organized,  to  ex- 
amine all  applicants  for  examination,  who 
hold  diplomas  from  any  medical  college  or 
schools,  and  who  present  certificates  of  their 
good  moral  character  and  of  their  sobriety 
from  some  reputable  person  or  persons  known 
to  the  board,  and  to  pkss  upon  their  quali- 
fications and  fitness  to  practice  medicine 
In  this  state,  and  to  give  to  each  successful 
applicant  a  certificate  to  that  effect  upon 
the  payment  of  five  dollars  to  the  treasurer 
of  said  board."  On  the  15th  February,  1901 
(23  St  at  Large,  p.  733),  subdivision  7  of 
said  section  was  amended  so  as  to  read  as 
follows:  "Nothing  in  this  section  shall  ap- 
ply to  regular  graduates,  holding  diplomas 
Issued  by  any  college  of  established  reputa- 
tion In  this  state  which  has  a  four  years 
course  of  instruction  and  a  standard  of  not 
less  than  seventy-five  per  cent  on  examina- 
tion, and  make  satisfactory  evidence  of  their 
standing  to  the  board  of  medical  examiners, 
nor  to  commissioned  medical  ofilcers  of  the 
United  States  army  or  navy,  or  United 
States  marine  hospital  service,  nor  shall  It 
include  physicians  or  surgeons  residing  In 
other  states,  and  called  in  consultation  in 
special  cases  with  physicians  or  surgeons  re- 
siding in  this  state."  The  South  Carolina 
Medical  College,  no  doubt,  changed  its  course 
of  study  from  three  years  to  four  years  so 
as  to  enable  graduates  holding  diplomas  from 
that'  college  to  receive  the  benefit  of  the  act 
of  1901  hereinbefore  mentioned.  When  the 
South  Carolina  Medical  College  changed  Its 
course  of  study  In  the  manner  hereinbefore 
mentioned.  It  did  not  contemplate  that  it 
should  have  any  application  to  the  petition- 
er, who  only  studied  the  course  three  years, 
as  it  Is  to  be  presumed  that  the  college  would 
not  have  conferred  upon  him  a  diploma  un- 
less he  had  pursued  the  conrtie  of  study  for 
four  years,  which  was  required  by  the  res- 
olution making  said  change,  if  it  thought 
the  resolution  applicable  to  the  petitioner. 
The  manifest  intention  of  the  amendatory  act 
of  1901  was  to  exempt  from  the  necessity 
of    standing    the    examination    before    said 


lege  of  eatablished  reputation  in  tbis  atate, 
which  has  a  fonr-years  course  of  instruction, 
and  a  standard  of  not  less  than  75  per  cent, 
on  examination,  when  satlsfactDry  evidence 
of  the  standing  of  the  college  Is  made  to  the 
board  of  medical  examiners,  and  when  the 
graduate  has  studied  the  course  for  four 
years. 

The  allowance  of  the  writ  of  mandamus  is 
discretionary  with  the  court  State  v.  Mc- 
Millan, 52  S.  C.  73,  28  S.  £3.  640;  19  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  751.  This  ctfurt, 
in  the  exercise  of  its  discretion,  will  refuse 
the  writ  when  the  effect  of  granting  it  would 
be  to  violate  the  intention  of  an  act  of  the 
legislature. 

The  respondents  have  set  forth  in  their  re- 
return  that  the  act  of  1901  is  unconstitu- 
tional. The  authorities  In  this  state,  how- 
ever, show  that  they  have  not  the  right  to 
raise  such  question.  State  t.  Hagood,  30  S. 
C.  523,  9  S.  E.  686,  8  L.  R.  A.  841;  Ex  parte 
Florence  School.  43  S.  C.  16,  20  S.  E.  794. 

It  is  the  judgment  of  this  court  that  the 
petition  be  dismissed. 

JONES,  J.,  concurs  in  result 


LANCASTER    SCHOOL    DIST.    T.    ROBIN- 
SON-HUMPHREY CO. 
(Supreme  Court  of  South  Carolina.     Nov.  26, 
1002.) 

WmiOIPAL  INDEBTBDNBSS— LIUITATIONa— 
STATB   DBfflT. 

1.  Const,  art.  10,  8  6,  limiting  the  indebted- 
ness of  a  municipality  or  political  division  to 
15  per  cent,  of  its  taxable  valuation,  does  not 
require  the  state  debt  to  be  included  therein. 

Appeal  from  common  pleas  circnlt  court  of 
Lancaster  county;  Aldrlch,  Judge. 

Controversy  without  action  in  Lancaster 
school  district  against  the  Robinson-Hum- 
phrey Company.  From  circuit  decree,  de- 
fendant appeals.    Affirmed. 

Appellant  pro  se.  Ernest  Moore,  for  ap- 
pellee. 

PER  CURIAM.  The  sole  question  made  In 
this  case  is  wliether  or  not  in  estimating  the 
aggregate  debt  mentioned  in  the  last  clause , 
of  section  6  of  article  10  of  the  constitution 
of  this  state,  the  state  debt  is  to  be  apportion- 
ed in  order  to  determine  whether  the  proposed 
issue  of  bonds  to  the  amount  of  $15,000  by 
the  Lancaster  school  district  will  exceed  the 
15  per  cent  limitation  contained  in  said  sec- 
tion. Upon  a  careful  consideration  of  the 
terms  of  the  section  of  the  constitution  above 
mentioned,  this  court  Is  of  opinion  that  in 
the  clause  of  the  constitution  here  in  question, 
reference  was  intended  only  to  the  debts  of 
■'the  several  political  divisions  or  municipal 
corporations"  of  this  state  "covering  or  ex- 
tending over  the  same  territory,  or  parts  there- 


of bonds  would  exceed  the  15  per  cent  limita- 
tion prescribed  in  said  section,  and  that  the 
state  debt  Is  not  to  be  apportioned  to  any 
such  political  division  or  municipal  corpora- 
tion as  a  part  of -the  debt  to  be  estimated 
In  ascertaining  whether  or  not  such  limita- 
tion has  been  reached.  Although  it -is  not  in 
express  terms  so  decided  In  the  case  of  Todd 
V.  City  of  Laurens,  48  S.  C.  404,  26  S.  E.  6S2, 
yet  the  question  here  made,  is,  In  effect  de- 
cided as  above  concluded  by  necessary  Im- 
plication from  the  language  used  by  this  court 
In  that  case. 

It  is  therefore  adjudged,  that  the  decree 
of  the  circuit  court  herein  be  affirmed. 


FORD  T.  LAMB. 
(Supreme  Court  of  Georgia.    Dec.  10,  1902.) 
SLANDBR^BTIDENCB-DAMAOES. 
1.  A  petition  which  alleges  that  the  defend- 
ant falsely   and  maliciously   said  to   a  person 
with  whom  plaintiff  was  negotiating  a   trade 
that  plaintiff  "is  no  good;   he  will  not  pay  for 
anj'thmg    be    gets,"— and    thereby    caused    the 
trade  to  be  broken  off,  the  petition  not  alleging 
any  special  damage  to  plaintiff,  seta  forth  no 
cause  of  action,  and  a  demnrrer  thereto  dioald 
be  sustained. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
John  H.  Reece,  Judge. 

Action  by  J.  C.  Lamb  against  L  D.  E^ord. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Dean  &  Dean,  for  plaintiff  in  error.  Sea- 
bom  &  Barry  Wright  for  defendant  in  ator. 

SIMMONS,  C.  J.  An  action  for  $3,000  for 
slander  was  brought  by  Lamb  against  Ford. 
The  petition  alleged:  That  plaintiff  and  Bass 
were  negotiating  a  trade,  and  that  defendant 
gratuitously  said  to  Bass:  "Don't  sell  Lamb 
anything.'  He  is  no  good.  He  will  not  pay 
for  anything  he  gets."  That  on  account  of 
these  words  Bass  brolce  off  the  trade,  "great- 
ly to  petitioner's  worry  and  mortification.'' 
The  petition  further  alleged  that  the  words 
spoken  were  false  and  malicious,  and  injured 
petitioner  In  the  sum  of  $3,000.  There  was 
no  allegation  as  to  the  character  of  the  plain- 
tiff's business,  or  that  he  had  any  business 
office  or  occupation  at  all.  The  defendant 
demurred  to  the  petition  on  the  grounds  that 
it  set  forth  no  canse  of  action,  and  that  there 
were  no  special  damages  set  forth.  The  de- 
miurer  was  overruled,  and  the  defendant 
excepted. 

Under  Civ.  Code,  |  3837,  damages  wHI  be 
Inferred  from  slanderous  words  (1)  Imputini; 
to  anoth»  a  crime  punishable  by  law,  (2) 
charging  him  with  a  contagious  disorder,  or 
with  some  debasing  act  which  may  exclude 
him  from  society,  or  (3)  making  charges  In 


f  1.  See  Libel  and  Slander,  vol.  SI;  Cant.  Oig.  i  OL 
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slander  consists  in  disparaging  words  pro- 
ductive of  special  damage  flowing  naturally 
therefrom,  "the  sj)eclal  damage  Is  essential 
to  support  the  action."  The  plaintiff  did  not 
rely  on  the  Code  provision  as  to  the  three 
classes  of  slander  in  which  damage  will  be 
Inferred,  but  sought  to  put  bis  case  within 
the  class  last  mentioned.  The  petition  set 
out  the  disparaging  words,  but  failed  to  allege 
any  Bi>eclal  damage  flowing  therefrom.  True, 
plaintiff  alleges  that  the  words  caused  the 
negotiations  between  him  and  Bass  to  be 
broken  off,  but  he  does  not  allege  any  spe- 
cial damage  resulting  therefrom.  In  order  to 
recover,  plaintiff  should  have  alleged  special 
damage;  as,  for  instance,  that  be  would  have 
realized  a  certain  sum  from  the  trade  if  it 
had  not  been  broken  off  as  a  result  of  the 
slanderous  words  spoken  by  the  defendant. 
No  special  damage  was  alleged,  and  the  peti- 
tion was,  therefore,  fatally  defective.  The 
Judge  erred  in  overruling  the  defendant's  de- 
murrer. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


FEARS  V.  FEARS. 

(Supreme  C!onrt  of  Georgia.     Dec.   12,   1902.) 

VBKDICT— EVIDENCE-RBVIBW. 

1.  The  verdict  rendered  was  not  objectionable 
for  Indefiniteness;  the  evidence,  while  conflict- 
ing, was  suffleieut  to  warrant  the  jury  in  find- 
ing for  the  plaintiff;  and  it  does  not  appear 
that  the  court,  (or  any  reason  assigned,  erred 
in  overruling  the  motion  for  a  new  trial. 

(Syllabns  by  the  Court) 

Error  from  superior  court  Butts  county; 
B.  J.  Reagan,  Judge. 

Action  by  Elizabeth  Fears  against  G.  W. 
Fears.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Ray  &  Ray,  for  plaintiff  In  error.  C.  L. 
Redman  and  Y.  A.  Wright  for  defendant 
In  error. 

CANDLER,  .T.  Judgment  afBrmed.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent 


CHAPSIAN  V.  STATE. 
(Supreme  Court  of  Georcin.     Dec.  9,  1902.) 

CRIMINAL  LAW— VACATING  SENTENCE— JURIS- 
DICTION—EVIDENCE. 

1.  A  motion  to  set  aside  a  verdict  and  vacate 
the  order  or  sentence  made  In  a  criminal  case 
cannot  be  entertained  by  a  ^udge  of  a  city 
court  in  vacation,  for  want  of  jurisdiction. 

2.  The  evidence  was  sufficient  to  support  the 
verdict. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Amerlcus;  C.  R. 
Crisp,  Judge. 

J.  P.  Chapman  was  convicted  of  a  misde- 
meanor.   From  an  order  refusing  to  set  aside 


J.  R.  Williams  and  Shlpp  &  Sheppard,  for 
plaintiff  in  error.  F.  A.  Hooper,  Sol.  Gen., 
and  J.  A.  Ansley,  Jr.,  for  defendant  in  error. 

LITTLE,  J.  Chapman  was  Indicted  for  a 
misdemeanor,  and  the  case  was  transferred 
to  and  tried  In  the  city  court  of  Amerlcus. 
The  trial  resulted  In  a  conviction.  The  de- 
fendant moved  for  a  new  trial,  and  the  mo- 
tion was  continued  from  time  to  time,  and 
came  up  finally  for  a  hearing  before  the  judge 
at  chambers,  under  continuances  properly 
made.  We  are  conclusively  to  presume  that 
this  motion  was  heard  In  vacation,  for  the 
reason  that  It  does  not  appear  by  the  bill  of 
exceptions  to  have  been  heard  in  term  time, 
and  the  order  overruling  the  motion  was 
dated  at  chambers,  September  15,  1902.  The 
motion  win  therefore  be  considered  as  having 
been  determined  in  vacation.  When  the  mo- 
tion came  on  for  a  bearing,  the  plaintiff  In 
error,  In  connection  therewith,  submitted,  in 
writing,  a  motion  to  set  aside  the  judgment 
which  had  been  rendered  in  the  case,  and 
to  vacate  the  order  or  sentence  based  on  said 
verdict  for  reasons  stated  in  the  written  mo- 
tion. After  considering  that  motion,  the  pre- 
siding Judge  denied  and  overruled  tiie  same; 
and  the  plaintiff  in  error  excepted,  and,  In  his 
bill  of  exceptions,  complains  that  the  court 
erred  In  overruling  tbat  motion.  We  do  not 
think  the  court  committed  any  error  In  so 
ruling.  In  the  case  of  Haskens  v.  State,  114 
Ga.  837,  40  S.  E.  997,  It  Is  declared  that  a 
Judge  of  the  superior  court  has  no  authority 
to  entertain  a  motion  made  in  vacation  to 
set  aside  a  Judgmeut  of  tliat  court.  So,  with- 
out regard  to  whether  there  was  or  was 
not  any  merit  In  the  groimd  of  the  motion 
to  set  aside,  had  it  been  made  at  the  proper 
time,  it  is  sufncient  to  say  that  at  the  time 
It  was  presented  the  court  hnd  no  jurisdiction 
to  entertain  It,  and  committed  no  error  In 
overruling  the  same. 

2.  It  Is  also  complained  that  the  trial  judge 
erred  In  overruling  the  motion   for  a  new 
trial.    The  grounds  of  this  motion  were  that 
the   verdict   was   contrary   to   the   evidence, 
against  the  weight  of  the  evidence,  and  con- 
i  trary   to   law.     An   examination   of  the  etl- 
I  dence  upon  which  the  conviction  was  founded 
results  in  the  conclusion  that   the  evidence 
was  sufficient  to  warrant  the  verdict,  and  we 
know  of  no  reason  why  the  same  is  contrary 
to-  law. 
I       The  judgment  overruling  the  motion  for  a 
;  new  trial  Is  therefore  affirmed.    All  the  jus- 
tices  concurring,   except   LUMPKIN,    P.   J., 
absent  and  CANDLER,  J.,  not  presiding. 


SIMS  V.  SIMS  et  al. 
(Supreme  Court  of  Georgia.    Dec.  10,  1902.) 

CUSTODY   OP  CHILD. 
1.  The  judgment  of  the  ordinary,  awarding 
the  custody  of  the  child  in  iiucstion  to  its  fa- 


by  tlie  mother  was  not  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Naomi  Sims  against  W.  J.  Sims 
and  others.  From  the  judgment  awarding 
custody  of  children  to  defendant  Sims,  Na- 
omi Sims  brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  M. 
B.  Eubanks,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent 


HIGGINBOTHAM  r.  COOPER. 
(Supreme  Court  of  Georgia.     Dec.  12,  1902.) 

SPECIFIC  PERFORMANCE)— IDENTITY  OF  SUB- 
JECT-MATTER. 

1.  A  court  of  equity  will  not  undertake  to 
compel  the  specific  performance  of  a  parol  con- 
tract for  the  sale  of  land,  unless  the  land 
which  is  the  subject-matter  of  the  alleged  con- 
tract is  clearly  identified. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Suit  by  R.  M.  Hlgglnbotham  against  J.  P. 
Cooper,  executor.  Judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 

C.  A.  Tbomwell,  for  plaintiff  In  error.  W. 
W.  Broolses  and  Halsted  Smitb.  for  defendant 
in  error. 

COBB,  J.  Mrs.  Hlgglnbotham  brought  an 
equitable  petition  against  the  executor  of 
Clark,  praying  for  tbe  specific  performance 
of  a  parol  contract  for  tlie  sale  of  land.  The 
Judge  directed  the  Jury  to  return  a  Tordict 
In  favor  of  the  defendant  and  an  assignment 
of  error  upon  this  ruling  was  tbe  only  one 
Insisted  upon  in  this  court  Tbe  evidence  in- 
troduced in  behalf  of  the  plaintiff  was  pos- 
sibly sufficient  to  establish  ail  that  was  neces- 
sary for  the  specific  performance  of  tbe  al- 
leged parol  contract  except  that  the  Identity 
of  tbe  land  alleged  to  have  been  the  subject 
of  the  sale  was  not  shown  with  sufficient 
definlteness.  Tbe  plaintiff  being  an  incompe- 
tent witness,  on  account  of  the  death  of  the 
other  contracting  party,  it  was  sought  to  make 
out  the  case  by  proof  of  declarations  of  tbe 
defendant's  testator.  A  daughter  of  tbe  plain- 
tiff testified  that  she  bad  seen  her  mother 
pay  Clark  sums  of  money  at  different  times, 
and  that  in  tbe  conversations  about  tbe  pay- 
ments, Clark  referred  to  property  which  be 
bad  sold  the  plaintiff.  Tbe  witness  said  she 
knew  what  property  Clark  referred  to,  and 
that  it  was  situated  on  Seventh  avenue, 
"between  our  place  and  the  Ragan  place." 
There  was,  however,  nothing  In  this  witness' 
testimony  to  show  thnt  Clark  referred  to  the 
property  she  thought  he  was  talking  about 
and  notliing  to  show  that  he  said  anythln; 


be  aetermined.  A  son  of  the  plamtlff  testl- 
fled  that  be  bad  heard  a  conversation  be- 
tween his  mother  and  Clark,  in  which  he  re- 
ferred to  the  place  as  tbe  "Orchard  Place," 
but  there  was  no  evidence  to  sbow  where  the 
Orchard  place  was,  or  of  what  it  consisted. 
Henry  Walker,  Esq.,  testified  that  Clark  bad 
told  him  that  he  bad  sold  to  plaintiff  a  piece 
of  land,  and  that  she  had  paid  all  except  $10 
of  the  purchase  money;  that  Clark  said  the 
property  he  bad  sold  to  ber  was  on  Seventh 
avenue;  that  he  bad  bought  it  at  a  tax  sale, 
and  had  a  sheriff's  deed  to  it  There  was 
no  evidence  as  to  where  Seventh  avenue 
was.  But  let  it  be  conceded  that  Seventh 
avenue  was  In  Rome,  Oa.;  no  particular 
lot  was  identified;  and  this  would  be  true 
even  though  It  was  a  lot  on  that  street 
which  Clark  had  bought  at  a  tax  sale.  There 
was  no  evidence  as  to  the  length  of  the  street 
or  as  to  how  many  houses  and  lots  were  on 
It;  and  it  was  possible  that  Clark  might  have 
been,  at  the  time  of  the  conversation  with 
Walker,  the  owner  of  several  lots  on  that 
street  wlilch  he  had  bought  at  tax  sales. 
Certainly  It  was  Incumbent  upon  the  plaintiff, 
resting  under  the  burden  of  making  out  her 
case  by  evidence,  to  show  that  the  lot  describ- 
ed in  her  petition  was  the  only  lot  on  Sev- 
enth avenue  which  Clark  had  bought  at  tax 
sale,  before  she  could  rely  on  the  evidence 
of  Walker  as  in  part  identifying  the  property 
which  was  the  subject-matter  of  the  sale. 
A  court  of  equity  will  never  decree  the  specif- 
ic performance  of  a  contract  for  the  sale  of 
land,  unless  the  land  which  Is  the  subject- 
matter  of  tbe  alleged  sale  is  clearly  Identified 
In  the  contract  Especially  is  this  rule  to  be 
applied  where  the  effort  is  to  enforce  a  parol 
contract  for  the  sale  of  land.  See,  in  this 
connection,  Prlntup  v.  Mitchell,  17  Ga.  5C7 
(16),  63  Am.  Dec.  258;  Smith  v.  Jones.  66 
Ga.  338,  42  Am.  Rq>.  72;  North  v.  Mendel. 
73  Ga.  404,  64  Am.  Rep.  879;  Douglass  v. 
Bunn,  110  Ga.  159,  35  S.  B.  339;  Oatins  v. 
Angler,  104  Ga.  386,  30  S.  B.  876;  Dwight 
V.  Jones,  115  Ga.  744,  42  S.  E.  48. 

Judgment  affirmed.    All  the  Justices  concur- 
ring, except  LUMPKIN,  P.  J.,  absent 


CENTRAL  OF  GEORGIA  RT.  CO.  T.  LAN- 
CASTER. 
(Supreme  Court  of  Georgia.    Dec.  12,  1802.) 

APPEAL— HARMLESS    ERROR— EVIDENCE. 

1.  The  evidence  objected  to,  even  if  not  tech- 
nically admissible,  wag  harmless  to  the  plain- 
tiff in  error,  as  the  fact  Bought  to  be  establisli- 
ed  thereby  was  not  denied  by  it  and  was 
abundantly  proved   by  its  own  witnesses. 

2.  The  evidence  on  the  trial  before  the  magis- 
trate was  sufficient  to  support  the  verdict  found 
against  the  defendant  in  its  capacity  either  of 
carrier  or  of  warebonseman,  and  it  was  therv- 
fore  not  error  for  the  jud^re  of  the  superior 
court  to  overrule  the  certiorari. 

(Syllabus  by  the  Court) 


f  1.  Se«  Apiieal  and  Error,  voL  t,  Gent   Dis- 
4163,  4164. 
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Cleotral  of  Georgia  Railway  Company.  Judg- 
ment for  plalntlfT.  Defendant  brings  error. 
Affirmed. 

EteU  &  Cleveland  and  Cabanlss  &  Willing- 
bam,  for  plaintiff  In  error.  Julian  B.  Wil- 
liamson, for  defendant  in  error. 

PER  CURIAM.    Judgment  aflOrmed.  - 

LUMPKIN,  P.  J.,  absent. 


McPHAIIi  T.  STATB, 

(iSapreme  Court  of  Georgia.     Dec.  0,  1902.) 

CEIMINAL  LAW— KVIDKNCB-NHrW  TRIAI.- 
HBARINQ  OF  MOTION. 

1.  Where  a  motion  for  a  new  trial  is  made 
in  term,  and  set  for  a  hearing  in  vacation,  and 
for  any  reason  is  not  disposed  of  in  vacation, 
it  is  in  order  for  hearing  and  disposition  dur- 
ing the  term  without  notice. 

2.  The  evidence  warranted  the  verdict,  and 
no  reason  appears  why  the  judgment  overrul- 
ing the  motion  for  a  new  trial  should  be  re- 
versed. 

(Syllabus  by  the  Court) 

Birror  from  superior  court,  Irwin  county; 
D.  M.  Roberts,  Judge. 

Tom  McPball  was  convicted  of  murder,  and 
tMings  error.    Affirmed. 

McDonald  &  Qulncey,  for  plaintltF  in  er- 
ror. J.  F.  De  Lacy,  Sol.  Gen.,  and  Jno.  0. 
Hart,  Atty.  Oen.,  for  defendant  in  error. 

OANDLBR,  J.  At  the  March  term,  1908, 
of  the  superior  court  of  Irwin  county,  Mc- 
Pliall  was  tried  and  convicted  on  an  indict- 
ment charging'  him  with  the  offense  of  mur- 
der. At  the  same  term  the  defendant  made 
a  motion  for  a  new  trial,  and  the  presiding 
Judge  granted  a  rule  nisi  calling  upon  the 
solicitor  general  to  show  cause  at  such- time 
and  place  as  should  be  further  ordered  by 
the  court,  upon  10  days'  notice  to  each  party, 
why  a  new  trial  should  not  be  granted.  The 
motion  was  afterwards  set  for  a  hearing  at 
Eastman  on  August  6.  19U2,  at  chambers, 
and  was  duly  heard  at  that  time,  the  court 
reserving  its  decision  until  August  8th,  at 
which  time  the  motion  was  overruled.  The 
defendant  tendered  to  the  court  a  bill  of  ex- 
ceptions, in  which  error  was  assigned  on  the 
hearing  of  the  motion  on  August  6th,  without 
liaving  given  the  10-days  notice  "required 
by  law  and  by  the  order."  So  far  as  the 
record  shows,  the  tendering  of  the  bill  of  ex- 
ceptions complaining  of  the  hearing  of  the 
motion  without  giving  the  notice  provided  for 
by  the  order  was  the  first  occasion  upon 
which  the  attention  of  the  trial  judge  was 
called  to  this  point  Before  the  bill  of  ex- 
ceptions was  certified  by  the  Judge,  the  so- 
licitor general  presented  the  following  mo- 
tion: "Now  comes  J.  F.  De  Lacy,  solicitor 
general,  and  shows  to  the  court  that  the 
above-stated   motion  came  on   to   be  heard 


motion  was  decided  by  the  court,  and  a  new 
trial  refused.  It  now  appears  that  excep- 
tion has  been  taken  to  the  decision  upon  the 
ground  that  ten  days'  notice  was  not  given 
movant  before  the  hearing.  Wherefore,  to 
obviate  any  legal  difficulty,  and  to  give  the 
movant  the  ten-days  notice,  said  solicitor 
general  prays  that  an  order  be  granted  re- 
quiring movant  to  show  cause  why  the  Judg- 
ment on  said  motion  for  new  trial  refusing 
the  same  should  not  be  set  aside,  and  the 
said  motion  for  new  trial  reinstated."  Up- 
on this  motion  the  court  passed  the  following 
order:  "Upon  reading  and  considering  the 
foregoing  motion  of  the  solicitor  general,  it 
is  ordered  by  the  court  that  the  counsel  for 
movant  in  said  motion  for  new  trial  show 
cause  before  me  at  IrwinvlUe,  Georgia,  on  the 
10th  day  of  September,  1002,  why  said  mo- 
tion for  new  trial  should  not  be  reinstated 
as  prayed  t<x."  Tie  motion  and  order  were 
dated  August  27,  1902.  On  September  10th— 
which  was  during  the  regular  September 
term  of  Irwin  superior  court— an  order  was 
passed  setting  aside  the  order  refusing  a  new 
trial  and  reinstating  the  motion.  On  the 
following  day— September  11th— the  motion 
was  heard  a  second  time,  and  the  court  again 
passed  an  order  refusing  a  new  trial.  When 
the  motion  was  called  for  a  hearing  on  Sep- 
tember 11th,  counsel  for  the  movant  objected 
to  proceeding  with  the  hearing  on  the  ground 
tbat  he  liad  not  had  the  lO-days  notice  pro- 
vided for  by  the  original  order,  but  this  ob- 
jection was  overruled  by  the  court. 

1.  It  will  be  observed  that  there  was  no 
objection,  on  the  part  of  counsel  for  the  ac- 
cused, to  the  setting  aside  by  the  cotut  of 
the  first  order  denying  a  new  trial.  This 
was  a  consent  order,  passed  in  term  time, 
and  we  are  left  to  determine  whether  or  not 
the  court  erred  in  hearing  the  motion,  over 
objection  by  counsel  for  the  accused,  during 
a  regular  term  of  the  court,  without  giving 
the  lO-days  notice  provided  for  In  the  original 
order.  The  sole  objection  made  by  counsel 
to  the  bearing  of  the  motion  on  September 
11th  was  that  he  had  not  had  that  notice, 
but  the  record  does  not  disclose  that  he  ad- 
vanced any  reason  why  the  hearing  of  the 
motion  should  be  further  delayed.  The  first 
order,  providing  for  10  days'  notice  of  the 
time  and  place  of  the  hearing  of  the  motion, 
evidently  liad  In  view  the  hearing  of  the  mo- 
tion In  vacation.  The  act  approved  Decem- 
ber 14,  1896  (Civ.  Code,  §§  4323  et  seq.),  was 
intended  to  apply  only  to  hearings  in  vaca- 
tion. When,  upon  motion  of  the  solicitor 
general,  the  court,  with  the  consent  of  coun- 
sel for  the  accused,  passed  an  order  setting 
aside  the  first  order  denying  a  new  trial, 
the  motion  stood  upon  the  docket  of  the  court 
just  as  did  any  other  motion  pending  therein, 
and,  in  the  absence  of  any  legal  showing 
for  a  continuance  or  postponement,  could  be 


pending  therein;  and  this  without  notice  to 
anybody.  The  law  supposes  that  counsel 
having  business  In  a  court  are  always  pres- 
ent at  Its  sessions,  and  It  appears  by  the 
record  In  this  case  that  when  the  motion  was 
called  on  the  day  following  the  order  rein- 
stating It  counsel  for  the  accused  was  pres- 
ent, and  that  the  only  objection  made  to  the 
bearing  was  that  the  lO-days  notice  had  not 
been  given  which  was  provided  for  in  the 
original  order.  This  court  has  held  in  a 
number  of  cases  that  jurisdiction  to  proceed 
in  term  is  not  lost  by  an  order  to  hear  at 
chambers.  From  the  record  in  this  case  it 
appears  that  the  first  hearing,  on  August  6th, 
was  Improvtdently  had;  and  when  the  court, 
in  term  time,  without  objection  on  either 
side,  set  aside  the  order  passed  in  vacation, 
the  motion  stood  upon  the  docket  as  any  oth- 
er motion  thereon,  and  so  remained  tmtU 
called  up  In  its  order.  S^  Helmly  v.  Davis, 
111  Ga.  800,  36  S.  B.  927,  and  cases  cited; 
Civ.  C!ode,  f  5485. 

2.  The  foregoing  disposes  of  the  only  qnes- 
tion  presented  by  the  record  in  this  case 
which  requires  discussion.  The  motion  for 
a  new  trial  contains  only  the  general  grounds 
that  the  verdict  was  contrary  to  law  and  the 
evidence.  A  careful  review  of  the  testimony 
shows  that  the  conviction  of  the  accused 
was  amply  warranted  by  the  evidence,  and 
no  reason  appears  why  the  Judgment  of  the 
court  below  should  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


KING  T.  WESTBKOOKS. 
(Supreme  Ck>nrt  of  Georgia.     Dec.  12,   1902.) 

ACTION   ON  NOTE— PLJUIDINQ— INTEREST. 

1.  While  it  is  not  necessary  in  a  suit  on  a 

Sromissory  note  to  set  out  in  the  petition  in 
gnres  the  amount  of  interest  due  at  the  com- 
mencement of  the  suit,  but  an  allegation  that 
Interest  is  due  at  a  given  rate  from  a  given 
day  will  be  sufficient  to  authorize  a  recovery 
of  all  interest  due  and  payable  on  the  debt, 
still,  if  the  pleader  sets  forth  a  stated  sum  as 
due  on  a  given  day,  uo  larger  sum  than  that 
can  be  recovered  as  interest  up  to  the  date 
stated. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
K.  J.  Reagan,  Judge. 

Action  by  \V.  H.  Westbrooks  against  Car- 
rie King.  Judgment  for  plaintltC,  and  defend- 
ant brings  error.    Affirmed,  with  direction. 

Cabanlss  &  WlUingbam,  J.  B.  Williamson, 
and  E.  U.  Cabanlss,  Jr.,  for  plaintiff  in  error. 
Persons  &  Persons,  for  defendant  in  error. 

COBB,  J.  Westbrook  brought  suit  against 
Mrs.  Carrie  King,  alleging  that  she  had  "ex- 
ecuted unto  him  a  certain  mortgage  note"  for 
$415.96.  maturing  October  16,  1893,  bearing 


praying    that    she    be    enjoined.      Plaintiff 
amended  his  petition,   and  prayed  that    ttie 
mortgage  be'  foreclosed,  and  "that  he  be  al- 
lowed to  recover  of  [defendant]  the  sum  of 
$•'{91.76,  as  principal,  and  upon  which  tbere 
is  due  up  to  August  the  lat  the  sum  of  $15.C& 
(total  principal  and  interest  due  up  to   Au- 
gust 1,  1899,  $406.42),  and  all  further  Interest 
from  said  date  at  the  rate  of  eight  per  cent. 
per  annum."    There  was  also  an  amendment 
praying  for  a  Judgment  for  attorney's  fees. 
The  defendant  filed  several  pleas,  but  at  the 
trial  relied  only  on  one,  setting  up  that  the 
original  debt  due  plaintiff  was  partly  bets 
and  partly  her  husband's,  and  that  she  bad 
paid  all  that  was  due  by  her.    The  verdict 
was  In  favor  of  the  plaintiff  for  $367.10  prin- 
cipal, $102.20  Interest  to  February  13.  1902; 
the  date  of  the  verdict  and  $4&93  attorney** 
fees.    The  defendant  excepts  to  a  Judgmmt 
overruling  her  motion  for  a  new  trial.    Tte- 
evidence  was  conflicting,  but  there  was  evi- 
dence authorizing  a  finding  in  favor  of  plain- 
tiff on   the  Issue  made  by   the  defeud.<int's 
plea.    We  find  no  error  which  would  reqain. 
a  new  trial  on  this  issue.    It  is  contended, 
however,  that,  even  if  this  Is  true,  the  verdict 
is  too  large.    The  plaintiff  claimed  only  $15.- 
66  due  as  Interest  to  August  1,  1890.    Tbe 
Interest  on  $367.10  from  that  date  to  Febru- 
ary 13,  1002,  Is  $74.37,  which,  added  to  $15.- 
66,  makes  $90.03.    Tbe  verdict  is  therefore 
for  $12.17  Interest  in   excess  of   what  tbe 
plaintiff  is  entitied  to  recover  If  he  is  bound 
by  the  averment  that  only  $15.66  interest  was 
due  on  August  1,  1899.    Why  should  be  be 
not  so  bound?    It  was  not  necessary  for  him 
to  have  set  out  tbe  exact  amount  claimed  as 
Interest,  but,  having  done  so,  he  cannot  re- 
cover any  larger  sum  as  interest  up  to  the 
date  referred  to  In  the  petition.     Direction  la 
given  that  the  verdict  dnd  Judgment  as  to 
Interest  and  attorney's  fees  be  so  amended 
as  to  conform  to  the  above  ruling,  and  that 
the  costs  of  this  writ  of  error  and  all  costs 
that  have  accrued  In  the  court  below  since   ' 
the  verdict  be  taxed  against  the  defendant 
in  error. 

Judgment  affirmed,  with  directions.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  J., 
absent 


BALDWIN   FERTILIZER  CO.  T.   CAR- 
MICHAEL. 
(Supreme  Court  of  Georfria.     Dec.  12,  1902.) 

NOTE}— INDORSEMENT— LIMITATIONS— PtBAD- 
INO— AMENDMENT. 

1.  A  contract  attached  to  a  promissory  note, 
and  signed  by  the  payee  thereof,  in  whirh  he 
undertakes  to  transfer  the  note,  "and  ^laranty 
it  as  free  from  any  defense  that  could  be  made 
under  section  278.5  of  the  Code  of  GeorRi.i.  and 
also  guarnuty  payment  in  full  on  the  day  it  ip 
due,"  is,  in  this  state,  a  contract  of  indorse- 
ment 
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uic  siKuuiure  oi  me  payee  iiiereLO. 

3.  Where  the  petition  seeking  to  recoTer  on 
such  a  contract  as  that  above  quoted  describes 
the  defendant  as  a  "guarantor,"  it  is  compe- 
tent to  amend  by  describing  him  as  indorser, 
even  if  such  an  amendment  is  necessary  in  or- 
der to  authorize  a  recovery  on  the  contract, 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Greene  county; 
John  O.  Hart,  Judge. 

Action  by  the  Baldwin  Fertilizer  Compa- 
ny against  Lucia  C.  Carmichael,  administra- 
trix. Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

O.  A.  Merrltt  and  Jos.  P.  Brown,  for  plain- 
tiff In  error.  Jas.  B.  Park,  for  defendant  in 
error. 

COBB,  J.  The  plaintiff  brought  suit  on 
March  7,  1901,  against  Carmichael,  on  a  con- 
tract of  which  the  following  Is  a  copy:  "For 
value  received,  I  transfer  the  within  note  to 
Baldwin  Fertilizer  Co.,  and  guaranty  It  as 
free  from  any  defense  that  could  be  made 
under  section  2785  of  the  Code  of  Georgia, 
and  also  guaranty  payment  in  full  on  the  day 
It  is  due.  This  June  20,  1894.  J.  F.  Car- 
michael, per  Jas.  Davison,  Atty."  This  con- 
tract was  attached  to  the  note  to  which  It 
referred,  and  Carmichael  was  the  payee  of 
this  note,  which  was  a  sealed  instrument,  and 
was  dated  May  11,  1894.  Pending  the  case 
in  this  court,  Carmichael  died,  and  his  admin- 
istratrix was  made  a  luirty  in  his  stead.  The 
petition  described  Carmichael  as  a  "guaran- 
tor," and  the  suit  was  brought  against  him 
as  such.  The  defendant  made  a  motion  to 
dismiss  the  petition  on  the  ground  that  the 
contract  sued  on  was  barred  by  the  statute 
of  limitations,  and  upon  the  further  ground 
that  the  record  in  the  case,  showed— which 
was  conceded  to  be  true— that  the  principals 
were  nonresidents  of  Greene  county,  and 
bad  never  been  sued  on  the. contract  Pend- 
ing the  consideration  of  this  motion,  the 
plaintiff  offered  an  amendment  to  the  petition, 
seeking  to  strike  the  word  "guarantor"  wher- 
ever it  occurred  in  the  petition,  and  to  sub- 
stitute the  word  "Indorser,"  thereby  changing 
the  petition  so  as  to  allege  that  defendant 
was  liable  to  plaintiff  as  indorser,  instead 
of  guarantor.  The  court  refused  to  allow  the 
plaintiff  to  amend,  and  dismissed  the  peti- 
tion on  the  grounds  stated  in  the  motion  to 
dismiss.  To  each  of  these  rulings  the  plain- 
tiff excepted. 

Under  the  former  decisions  of  this  court, 
the  contract  sued  on  seems  to  be  one  of  in- 
dorsement. It  was  made,  according  to  the 
allegations  of  the  petition,  for  the  purpose 
of  transferring  the  note  to  the  plaintiff  in 
satisfaction  of  a  claim  held  by  it  against 
the  defendant,  and  the  mere  use  of  the  word 
"guaranty"  will  not  make  the  contract  one 
of  guaranty.  The  case  of  Pattillo  v.  Alexan- 
der, 96  Ga.  60,  22  S.  E.  646,  29  L.  R.  A.  616, 


309,  17  S.  E.  81.  If  the  contract  was  one  of 
Indorsement,  then,  under  the  ruling  made  in 
MiUedge  v.  Gardner,  29  Ga.  700,  the  suit  was 
not  barred.  In  that  case  it  was  ruled:  "Un- 
der our  statutes  the  Indorsement'  of  a  sealed 
instrument,  although  the  signature  of  the  in- 
dorser has  no  seal  nor  scroll  attached  to  it, 
is  Itself  a  contract  under  seal,  and  the  statu- 
tory bar  applicable  to  It  is  twenty  years." 
It  is  true  that  in  the  case  of  Ridley  v.  High- 
tower,  112  Ga.  476,  37  S.  E.  733,  which  fol- 
lowed a  decision  made  In  Latham  v.  Kolb, 
76  Ga.  291,  this  court  refused  to  extend  the 
ruling  of  the  Milledge  Case  to  a  contract  of 
suretyship,  but  that  decision  Is  left  unimpair- 
ed so  far  as  regards  a  case  to  which  It  is 
directly  applicable;  and  this  is  such  a  case, 
the  defendant  here,  as  well  as  In  the  Milledge 
Case,  being  a  technical  Indorser.  It  Is  true 
that  In  the  Ridley  Case  it  was  suggested 
that,  when  the  Latham  Case  in  76  Ga.  was 
decided,  the  comrt  probably  thought,  although 
no  reference  was  made  to  the  Milledge  Case, 
that  the  change  made  In  the  law  by  the 
act  of  1866,  now  embodied  In  Civ.  Code,  S 
3765,  rendered  that  decision  Inapplicable  to 
the  case  then  in  hand;  but  the  real  distinc- 
tion which  the  court  in  112  Ga.,  87  S.  K, 
drew  between  that  case  and  the  Milledge 
Case  was  that  one  involved  a  contract  of 
suretyship  and  the  other  one  of  Indorsement. 
That  case,  therefore,  is  only  authority  for  the 
proposition  that  the  two  contracts  referred 
to  were  essentially  different  with  respect  to 
the  question  then  being  dealt  with.  The 
Milledge  Case  was  decided  when  the  act  of 
1838  (Cobb's  Dig.  p.  274)  was  of  force,  and 
this  act,  as  well  as  the  act  of  1856,  prescrib- 
ed simply  when  an  Instrument  should  be 
considered  as  being  under  seal,  but  with  no 
reference  whatever  to  the  question  whether 
an  Indorsement  or  other  similar  contract 
should  be  regarded  as  being  under  seal  mere- 
ly because  the  contract  to  which  It  referred 
was  under  seal.  We  do  not  think,  therefore, 
that  any  change  has  been  made  in  the  law 
since  the  Milledge  Case  was  decided  that 
could  affect  the  decision  then  made.  This 
being  so,  that  decision  Is  controlling  upon  us 
here,  and  the  suit  was  not  barred. 

We  are  also  of  opinion  that  the  plaintiff 
should  have  been  allowed  to  amend  so  as  tO' 
charge  the  defendant  as  an  Indorser,  Instead 
of  a  guarantor,  if,  indeed,  such  an  amend- 
ment was  an  indispensable  prerequisite  to  a 
recovery.  The  cause  of  action  set  forth  in 
the  petition  was  the  right  to  recover  on  the 
contract  set  out  therein.  The  fact  that  the 
pUiintlff  may  have  erroneously  construed  the 
contract  would  not  operate  to  dismiss  the  ac- 
tion. We  question  whether  any  such  amend- 
ment was  necessary,  and  whether  the  court 
should  not  have  construed  the  contract  In- 
dependently of  any  construction  which  the 
plaintiff  may  have  put  upon  it    See,  In  this 


TUouipaon  v.  High,  13  Ga.  311;  Callaway  T. 
Harrold,  61  Ga.  111.  But  certainly,  under 
our  system  of  amendments,  an  amendment 
which  did  not  change  the  contract  In  any  re- 
spect, but  merely  corrected  an  erroneous  con- 
fitruction  of  the  same,  should  have  been  al- 
lowed. See,  In  this  connection,  McCandless 
y.  Acid  Co.,  115  Ga.  068,  42  S.  E.  449,  and 
'Cases  cited. 

Judgment  reversed.    AU  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


HUNT  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.    Dee.  9,  1902.) 

RIOT— KVIDENCB— NBW  TBlAh. 

1.  The  evidence  introduced  by  the  state  fully 
warranted  a  conviction  of  the  accused  for  the 
offense  of  riot,  and,  so  far  as  appears,  the 
court  did  not  err  in  refusing  to  grant  them  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Haralson  county; 
O.  Q.  Janes,  Judge. 

A.  J.  Hnnt  and  others  were  convicted  of 
riot  and  bring  error.    Affirmed. 

Griffith  &  Weatherby  and  Craven  &  Hutcb- 
«Bon,  for  plaintiffs  In  error.  W.  T.  Roberts, 
floL  Gen.,  and  Edwards  &  Anit  for  the  State. 

SIMMONS,  0.  J.  The  plainaffs  in  error 
were  brought  to  trial  for  and  convicted  of 
the  offense  of  riot  under  an  Indictment  char- 
ging that  on  a  day  specified  tbey,  "with  force 
and  arms,  did,  In  a  violent  and  tumultuons 
manner  curse,  abuse,  and  drive  away  from 
the  home  of  W.  M.  Jones  J.  H.  West  and 
Henry  Jones,  contrary  to  the  laws  oV  this 
state,  etc.  A  motion  for  a  new  trial  was  made 
by  the  accused,  but  proved  unproductive,  and 
they  seek  at  onr  hands  a  decision  as  to  Its 
merits.  The  case  made  ont  by  the  state  was, 
in  brief,  substantially  as  follows:  On  the 
day  named  In  the  Indictment  W.  M.  Jones 
was  in  the  possession  of  a  house  he  had  rent- 
ed from  West  who  was  the  agent  of  another, 
claiming  title  to  the  farm  upon  which  this 
house  was  located.  Two  of  the  plaintiffs  In 
error  appear  to  have  been  under  the  impres- 
sion that  they  wwe  the  true  owners  of  the 
premises,  while  anotbw  of  them  asserted  a 
«]alm  based  on  the  doctrine  of  emblements. 
He  had  a  son,  who  apparently  was  devoted 
to  bis  cause.  The  four  appeared  on  the  scene 
prior  to  the  breakfast  hour  of  W.  M.  Jones. 
Two  of  them  were  armed  with  guns,  but  In  a 
conciliatory  spirit  approached  West  and  Hen- 
ry Jones,  who  were  present  and  also  armed, 
and  "proposed  to  settle  this  matter  without 
using  guns."  This  proposition  was  accepted, 
and  the  guns  were  "stacked"  with  a  view 
to  talking  the  matter  over.  The  conferrace 
terminated  in  a  fight  without  weapons  be- 


parture,  and  was  followed  by  the  other  mem- 
bers of  his  party,  while  West  went  into  the 
house.  The  accused  almost  immediately  re- 
turned, however,  each  armed  with  a  gnn, 
and  commenced  firing,  at  the  time  uttering 
threats  and  curses,  and  ordering  the  inmates 
of  the  house  to  at  once  leave  the  premises. 
West  and  Henry  Jones,  against  whom  this 
mandate  was  specially  directed,  then  retired 
in  good  order.  W.  M.  Jones  and  his  family 
were  then  driven  away  also.  He  had,  the 
night  previous,  agreed  to  move  off  the  place, 
and  had  asked  one  of  the  accused  to  secure 
him  another  houB&  He  was  compelled, 
against  his  will,  to  move  that  day.  Xo  tes- 
timony was  offered  in  behalf  of  the  accused, 
though  each  made  a  statement  to  the  Jury 
in  which  he  gave  his  version  of  what  occur- 
red. Under  the  evidence  relied  on  by  the 
state,  it  cannot  be  seriously  Insisted  that  the 
\erdict  of  guilty  was  unwarranted,  bo  we 
will  pass  to  a  consideration  of  the  special 
grounds  of  the  motion  for  a  new  trial.  The 
court  declined  to  admit  evidence  offered  for 
the  purpose  of  showing  the  title  under  which 
two  of  the  accused  laid  daim  to  the  premises 
over  the  possession  of  which  the  disturbance 
to  the  peace  of  the  state  arose.  Obviously, 
this  evidence  was  wholly  irrelevant  for,  bow- 
ever  good  a  title  they  may  have  had  to  the 
premises,  this  would  not  Justify  them  in  pro- 
ceeding in  a  riotous  and  tumultuous  manno' 
to  take  possession  of  the  same.  Another  com- 
plaint Is  that  the  court  refused  "to  allow  de- 
fendants to  prove  by  W.  M.  Jones  that  he 
was  getting  his  things  out  of  his  house  when 
defendants  got  there  that  morning."  If  such 
was  the  case,  the  disturbance  created  by  them 
was  all  the  more  inexcusable.  Peaceable 
preparations  for  the  moving  of  houa^old  ef- 
fects are  not  to  be  regarded  as  a  signal  for, 
or  as  justifying,  a  riot  Again,  it  Is  insisted 
that  the  court  eacreA  in  not  permitting  counsel 
for  the  accused  to  ask  W.  M.  Jones  the  ques- 
tion, "Tou  made  arrangem«its  with  him  [one 
of  the  accused]  to  carry  your  things?"  We 
cannot  undertake  to  say  that  this  ruling  op- 
erated to  the  prejudice  of  the  accused,  since 
what  answor  was  expected  of  the  witness  la 
not  made  to  appear.  News  Go.  v.  Mencken, 
115  Ga.  1017,  42  S.  B.  369.  Nor  are  we  pre- 
pared to  hold  that  Injury  resulting  from  re- 
fusing to  allow  one  of  the  accused  to  make 
a  statement  of  "all  that  took  place  during 
the  time  the  offense  was  alleged  to  have  been 
committed,  and  by  confining  him  to  a  state- 
ment of  Just  what  he  did."  What  he  desired, 
but  was  not  allowed,  to  state  to  the  Jury, 
should  have  been  fully  set  forth  in  the  motion 
for  a  new  trial.  In  order  that  we  might  be 
enabled  to  pass  Intelligently  upon  the  ques- 
tion whether  or  not  the  trial  Judge  abused 
his  discretion  in  the  premises. 

Judgment  affirmed.    All  the  Justices  coo- 
cnrrlng,  except  LUMPKIN,  P.  J.,  abaeat 
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1.  A  yerdict  for  the  plaintiff  in  a  proceeditu; 
founded  upon  CSt.  Code,  §  4823  et  seq.,  provid- 
ing a  dTU  remedy  for  foroible  entry  and  de- 
tainer, ia  not  warranted  when  the  evidence 
showa  that  the  entry  was  made  into  an  occu- 
pied dwelling  house  during  the  temporary  ab- 
sence of  the  person  entitled  to  the  possession. 

(Syllabus  by  the  Court.) 

Error  from  saperior  court,  Laurens  county; 
Jno.  C.  Hart,  Judge. 

Action  by  F.  D.  Griffin  against  George 
GrlflElii.  Judgment  for  plalntUt,  and  defend- 
ant brings  error.    Reversed. 

S.  B.  Baker  and  Akerman  &  Akerman,  for 
plaintiff  in  error.  H.  P.  Howard  and  T.  !>. 
Grlner,  for  defendant  In  error. 

OOBB,  J.  Fred  D.  Griffin  instituted  In  the 
Justice's  court  an  action  of  forcible  entry  and 
detainer  against  George  Griffin  nnder  the  pro- 
visions of  Civ.  Code,  8  4823  et  seq.  The  case 
was  tried  before  a  Jury,  and  a  general  verdict 
for  the  plaintiff  was  rendered.  The  defend- 
ant ffied  a  petition  praying  for  a  writ  of  cer- 
tiorari, and  to  the  refusal  of  the  Judge  to 
sanction  the  petition  he  excepted.  The  sole 
question  made  in  the  petition  is  whether  the 
verdict  In  the  Justice's  court  was  warranted 
by  the  evidence,  which,  as  set  out  In  the  peti- 
tion, was,  In  substance,  as  follows:  The 
plaintiff  was  In  possession  of  the  house  al- 
leged to  have  been  entered  by  the  defendant, 
using  the  same  as  a  dwelling  house.  He 
went  away  temporarily,  and  locked  up  the 
house,  leaving  his  bed,  bedding,  and  other 
articles  of  furniture  in  the  bouse.  The  back 
door  of  the  house  was  fastened  with  a  pad- 
lock by  attaching  a  chain  to  a  staple  in  the 
door  facing;  the  chain  being  attached  to  the 
door  by  a  little  wire.  During  the  plaintiff's 
absence  the  defendant  broke  open  the  back 
door  of  the  house  with  an  axe,  entered,  and 
took  iwssession,  and,  when  plaintiff  returned, 
refused  to  surrender  possession,  claiming  that 
be  entered  rightfully,  and  telling  plaintiff  that 
he  would  have  to  go  to  court  to  recover  pos- 
session. Under  the  averments  of  the  petition 
the  Jury  were  warranted  In  finding  the  facts 
to  be  as  above  stated,  though,  according  to 
the  defendant's  testimony,  he  used  no  other 
force  in  making  the  entry  into  the  house  than 
to  twist  the  little  wire  which  attached  the 
chain  to  the  door.  The  only  facts  which  the 
Jury  were  authorized  to  Inquire  into  were  the 
"possession  and  the  force."  The  merits  of 
the  title  were  not  involved.  Civ.  Code,  §  4826. 
It  would  seem  that  tn  a  proceeding  of  this 
character,  where  the  affidavit  alleges  both  a 
forcible  entry  and  a  forcible  detainer.  It  Is 
necessary  to  prove  both  a  forcible  entry  and 
a  forcible  detainer.  See,  In  this  connection, 
Lewis  V.  State,  99  Ga.  692,  26  S.  E.  4!«5.  59 

TL  See    Forcible    Entry    and    Detainer,    voL    U, 
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verdict  In  favor  of  the  plaintiff  was  not  war- 
ranted, and  that  the  Judge  of  the  superior 
court  erred  In  refusing  to  sanction  the  peti- 
tion.   In  Lewis  V.  State,  99  Ga.  692,  26  S.  E. 
496,  59  Am.  St  Rep.  255.  It  was  held  that 
"breaking  and  entering  an  unoccupied  house 
in  the  absence  of  the  person  who  had  previ- 
ously been  In  possession  and  control  thereof, 
and  who  still  claimed  the  right  to  the  posses- 
sion, is  not  Indictable."    In  a  carefully  con- 
sidered (pinion,  wherein  he  refers  to  both 
English  and  American  authorities,  Mr.  Jus- 
tice Lumpkin  reaches  the  conclusion  that  the 
rule  stated  In  the  headnote,  and  which   is 
quoted  above,  was  of  force  under  the  English 
law,  notwithstanding  a  statement  to  the  con- 
trary In  some  of  the  authorities.    The  Judg- 
ment was  reversed  In  that  case,  because  the 
evidence  failed  to  show  a  forcible  entry,  when 
the  Indictment    bad  alleged  both  a  forcible 
entry  and  a  forcible  detainer;    It  being  held 
that  It  was  necessary  to  show  both.    In  the 
opinion  It  Is  stated  that  Pen.  Code,  f  338, 
adopts  the  common-law  definition  of  forcible 
entry.    That  section  is  as  follows:    "Forcible 
entry  Is  the  violently  taking  possession  of 
lands  and  tenements  with  menaces,  force  and 
arms,  and  without  authority  of  law."    As  the 
provisions  of  our  statute  dealing  with  the 
civil  proceeding  do  not  undertake  to  define 
forcible  entry  and  forcible  detainer.  It  is  man- 
ifest that  the  common-law  definitions  are  to 
be  applied  also  to  the  action  instituted  to  re- 
dress the  mere  private  wrong.    Forcible  en- 
try or  detainer  was  at  first,  under  the  English, 
law,  only  an  offense  against  the  public.     But 
by  several  early  English  statutes  s  summary 
proceeding  was  provided  before  one  or  mo 
Justices  of  the  peace,  who  had  power  to  s 
mon  a  Jury  and  try  the  question;  and,  ' 
person  against  whom  the  complaint  we 
was  found  to  have  committed  a  forcr 
or  a  forcible  detainer,  then  a  fin- 
posed  upon  him,  and.  In  addition 
sessiion  was  restored  to  the  comr 
without  Inquiring  Into  the  me 
4  BL  Comm.  149;  3  Bl.  Cor 
&  Eng.  Enc.  Law  (2d  Ed.) '' 
&  T.  (8th  Ed.)  8  786.     ■ 
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lADdl.  &  T.  (8th  Ed.)  I  787,  referring  to  the 
ciTll  remedy,  it  is  said:  "To  make  an  entry 
forcible,  there  must  be  such  acta  of  violence 
used,  or  such  threats,  menaces,  or  gestures 
exlilblted,  as  give  reason  to  apprehend  per- 
sonal Injury  or  danger  In  standing  In  defense 
of  the  possession."  This  is  substantially  the 
definition  of  our  Penal  C!ode,  upon  which  the 
ruling  in  the  Lewis  Case  was  founded.  The 
deflnltions  of  forcible  entry  and  forcible  de- 
tainer contained  in  the  Penal  Code  have  been 
treated  by  this  court  as  being  applicable  to  the 
civil  proceeding.  See  Harrell  v.  Holt,  70  Gfl. 
26;  Stuokey  v.  Carleton,  66  Ga.  215.  We 
thlnlc,  therefore,  that,  inasmuch  as,  under  the 
averments  of  the  petition  for  certiorari,  the 
uncontradicted  evidence  showed  that  the 
plabitlff  was  temporarily  absent  from  the 
house  at  the  time  the  defendant  entered,  the 
verdict  rendered  was  not  warranted,  and  the 
petition  toe  certiorari  should  have  been  sanc- 
tioned. 

Judgment  reversed.    All  the  Justices  con- 
«urrlng,  except  LUMI'KIN,  P.  J.,  absent 


ANTOGNOLI  et  sL  v.  MILLER. 

MILLER  T.  ANTOGNOLI  et  al. 

(Supreme  Court  of  Georgia.     Dec.  9,  1902.) 

PLBADINO-niJfSWBR-SUFnCIBNCT— NBW 
TRIALr-AOTION  ON  NOTB. 

1.  In  testing  the  relevancy  and  sufficiency 
of  matters  of  defeuse  set  forth  in  one  of  sev- 
eral paragraphs  of  a  defendant's  answer,  the 
facts  alleged  in  such  paragraph  are  to  be  con- 
sidered, not  alone,  but  in  the  light  of  the  alle- 
gations embraced  in  the  other  paragraphs  of 
the  answer  relating  to  the  same  defense. 

2.  There  was  in  the  present  case  no  abuse  of 
discretioD  in  ordering  another  trial,  notwith- 
standing the  verdict  set  aside  was  the  second 
finding  by  a  jury  in  favor  of  the  prevailing 
party. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  .Tudge. 

Action  by  (TIarence  L.  Miller  against  An- 
tognoli  &  Co.  Verdict  for  defendants.  From 
an  order  granting  a  new  trial,  both  parties 
bring  error.    Affirmed. 

Denny  &  Harris,  for  plaintiff  in  error. 
Henry  Walker,  for  defendants  in  error. 

SIMMONS,  C.  .T.  A  petition  was  filed  by 
Clarence  L.  Miller,  in  which  the  firm  of  A.  M. 
Antognoli  &  Oo.  was  named  as  defendant,  and 
in  which  a  promissory  note  for  |188,  and  a 
dnebill  for  $45,  both  signed  in  the  name  of 
that  firm  and  payable  to  the  plaintiff,  were 
declared  upon.  An  answer  was  filed  by  the 
defendant  partnership,  In  which  it  set  up  two 
defenses:  II)  That  payment  of  the  note  had 
been  made  to  H.  R.  Miller,  who  was  the 
authorized  agent  of  the  plaintiff  to  collect 
it;  and  (2)  that  the  plaintiff  was  only  the 
nominal  holder  of  the  note  and  duebill,  H.  R. 
Miller  being  the  real  owner  thereof,  and,  as 
such,  having  received  payment  in  full  of  the 
Indebtedness  thereby  evidenced.    In  support 


of  this  latter  contention  the  defendant  alleged 
that  H.  K.  Miller  had  been  the  proprietor 
of  certain  bottling  works  which  were  destroy- 
ed by  fire;  that,  in  order  to  conceal  from  his 
creditors  the  fact  of  his  ownership  thereof, 
he  had  conducted  business  in  the  name  of  the 
plaintiff,  and,  on  receipt  of  the  proceeds  aris- 
ing from  a  policy  of  Insurance  covering  the 
property  destroyed  by  the  fire,  bad  loaned  a 
portion  of  the  money  so  received  to  defend- 
ant, taking  from  defendant  the  note  and  due- 
bill  payable  to  the  plaintiff,  with  a  view  to 
giving  fresh  color  to  the  tradition  that  he  bad 
been  the  owner  of  the  l>ottIing  establishment 
The  allegations  of  fact  relied  on  as  support- 
ing this  line  of  defense  were  set  forth  in  the 
answer  in  divers  paragraphs,  each  separately 
numbered.  To  the  answer  a  demurrer  was 
Interposed  by  the  plaintiff,  several  grounds  of 
which  were  sustained  by  the  trial  Judge,  and 
others  of  which  were  overruled  by  him.  In 
those  grounds  of  the  demurrer  which  bis  hon- 
or declined  to  sustain,  separate  attacks  were 
directed  against  designated  paragraphs  of 
the  answer  which  were  assailed  as  containing 
matter  which  was  wholly  irrelevant  and 
which  constituted  no  defense  to  the  action. 
The  case  proceeded  to  a  trial  on  the  merits, 
and  resulted  in  a  verdict  In  favor  of  the  Ce- 
foidant  This  was,  it  appears,  the  second 
verdict  returned  In  the  case;  the  first  which 
was  also  adverse  to  the  plaintiff,  having  been 
set  aside  by  the  trial  court.  He  made  a  mo- 
tion for  a  new  trial,  which  was  granted,  and 
the  defendant  sued  out  a  writ  of  error  to  this 
court,  in  which  complaint  is  made  that  the 
trial  Judge  abused  bis  discretion  in  ordering 
that  the  case  undergo  a  still  further  investi- 
gation before  a  Jury.  By  a  cross-bill  of  ex- 
ceptions the  prevailing  party  below  brings 
to  this  court  for  review  the  Judgment  over- 
ruling certain  grounds  of  his  demurrer  to  the 
defendant's  answer. 

1.  The  nature  of  these  grounds  has  already 
been  sufficiently  indicated.  Doubtiess  it  is 
true  that  the  allegations  of  fact  set  forth  in 
some  of  the  paragraphs  of  the  answer  would 
ont  taken  alone,  constitute  any  reason  why 
the  plaintiff  should  not  recover;  but  to  con- 
sider by  Itself  each  of  these  paragraphs  is  not 
the  proper  test  for  determining  the  relevancy 
and  sufficiency  of  the  facts  therein  pleaded. 
Regarded  as  a  whole,  the  answer  unquestion- 
ably set  up  a  meritorious  defense,  upon  which 
each  of  the  paragraphs  which  the  court  below 
declined  to  strike  had  a  direct  bearing.  That 
each  of  them  should  contain  a  full  and  com- 
plete defense  was  unnecessary.  Indeed,  to 
present  an  answer  wherein  the  matters  of 
defense  relied  on  are  set  forth  in  orderly  and 
distinct  paragraphs,  is  a  practice  not  only  per- 
missible, but  one  to  be  encouraged,  as  con- 
ducive to  good  pleading. 

2.  A  careful  scrutiny  of  the  evidence  Intro- 
duced on  the  last  trial  of  the  case  has  led  us 
to  the  conclusion  that  none  of  the  sanctity 
which  ordinarily  attaches  to  a  second  verdict 
in  favor  of  the  prevailing  party  can  l>e  claim- 
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ed  for  that  now  nnder  consideration.  In 
fact,  we  are  by  no  means  clear  that  the  trial 
Jndge  would  have  been  warranted  In  giving 
to  It  his  approval.  The  defendant  partner- 
ship signally  failed  to  establish  Its  defense. 
that  H.  R.  Miller,  and  not  the  plaintiff,  was 
the  real  owner  of  the  note  and  dueblll  npon 
which  suit  was  brought.  Nor  was  there  any 
satisfactory  evidence  going  to  show  that  H. 
R.  Miller  retained  in  his  possession  these  pa- 
pers,  and,  as  the  authorized  agent  of  the 
plaintiff,  accepted  In  his  behalf  payments 
thereon.  It  appears  that  the  firm  of  A.  M. 
Antognoll  &  Co..  had  numerous  business  deal- 
ings with  H.  R.  Miller  as  an  individual,  be- 
came Indebted  to  him  is  a  considerable 
amount,  and  made  payments  to  him  of  mon- 
ey on  divers  occasions.  In  no  instance,  how- 
erer,  was  he  directed  to  apply  any  payment 
to  the  satisfaction  of  the  note  and  duebill 
beld  by  the  plaintiff.  On  the  contrary,  it 
would  seem  that  there  was  no  understanding 
between  H.  R.  Miller  and  the  defendant  part- 
nership that  he  was  to  be  regarded  as  the 
agent  of  the  plaintiff  with  respect  to  the  col- 
lection of  either  of  these  demands.  Certain 
is  It  that  the  authority  of  H.  R.  Miller  to 
thus  act  as  the  agent  of  the  plaintiff  was  not 
made  to  satisfactorily  appear.  This  being  so, 
and  there  being  no  proof  either  that  H.  R. 
Miller  had  the  above-mentioned  papers  In  his 
possession  at  the  time  any  payment  was  made 
to  him  by  A.  M.  Antognoll  &  Co.,  or  that  any 
of  the  money  collected  by  him  from  that 
firm  ever  reaphed  the  hands  of  the  plaintiff, 
a  recovery  by  him  would  seem  to  have  been 
demanded.    Howard  v.  Rice,  B4  Ga.  62. 

J  udgment  affirmed  both  as  to  the  main  and 
as  to  the  cross  bill  of  exceptions.  All  the 
Justices  concurring,  except  LUMPKIN,  P.  3^ 
absent  on  account  of  sickness. 


ATWATBR  V.  HANNAH  et  aL 
(Supreme  Court  of  Geor^ria.     Dec.  12,  1902.) 

WARKHOUSHS  —  AOREBMENT  TO  INSTTRB  — 
PLBADINO  —  AMENDMENT  —  NBW  CAUSE  Or 
ACTION— NEW  TRIAI^NEWLT  DISCOVERED 
EVIDENCE. 

1.  "A  mere  statement  in  a  warehouse  receipt 
that,  'All  cotton  stored  with  us  fully  insured,' 
will  not  alone  constitute  a  contract  between 
the  parties,  reqniriiiK  the  warehonseman  to  in- 
sure the  cotton  of  hts  customer,  aud  rendering 
him  liable  for  the  value  of  the  same  when  de- 
stroyed by  fire." 

2.  The  amendments  to  the  petition  were  prop- 
erly disallowed  for  the  reason  that  each  sought 
to  set  ap  a  new  and  distinct  cause  of  action. 

3.  The  evidence  authorized  the  verdict.  The 
showinj;  as  to  diligence  in  reference  to  the  al- 
leged newly  discovered  evidence  not  t>elug  at 
•iT  satisfactory,  and  there  being  no  affidavit 
•8  to  the  character  and  credibility  of  the  alleg- 
ed new  witness,  the  discretion  of  the  trial  judge 
in  refusing  to  grant  a  new  trial  will  not  be  con- 
trolled. 

(Syllabus  by  fbe  Court.) 

Error  from  superior  court,  Dpaon  county; 
D.  M.  Roberts,  Judge. 


Action  by  J.  W.  Atwater  against  Q.  W.  T. 
Hannah  &  Co.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  A.  Gotten  and  Worrlll  &  Rlgsdlll,  for 
plaintiff  In  error.  M.  H.  Sandwich  and  J.  Y. 
Allen,  for  defendants  In  error.   - 

COBB,  J.  Atwater  sued  Hannah  &  Co., 
alleging  in  his  petition.  In  sut^ptance,  that  the 
defendants  were  warehousemen,  and  as  such 
bad  received  for  plaintiff  sbc  bales  of  cotton, 
which  they  undertook,  for  a  consideration,  to 
safely  keep  and  deliver  upon  demand,  but 
which  they  had  failed  to  do,  thereby  becom- 
ing liable  to  plaintiff  In  a  stated  sum.  It  was 
further  alleged  that  defendants.  In  order  to 
Induce  custom,  bad  inserted  in  the  ware- 
house receipts  the  following:  "All  cotton 
stored  with  us  fully  bisured.  Acts  of  Provi- 
dence excepted."  It  was  averred  that  this 
statement  was  in  the  receipts  given  to  plain- 
tiff; that  it  constituted  an  agreement  to  In- 
sure; that  plaintiff  relied  on  it  as  an  agree- 
ment to  Insure,  and  did  not  insure  his  cotton; 
that  the  same  was  destroyed  by  fire;  and 
that  therefore  the  defendants  became  liable 
to  him,  as  insurers,  for  the  value  of  the  cot- 
ton. It  was  also  alleged  that  the  loss  of 
the  cotton  was  due  to  the  gross  negligence 
of  the  defendants;  the  petition  setting  out 
fully  what  is  claimed  to  constitute  the  neg- 
ligence, and  laying  damages  in  a  stated  sum. 
The  trial  resulted  in  a  verdict  for  the  de- 
fendants, and  the  case  is  here  upon  a  bill  of 
exceptions  assigning  error  npon  the  refusal  to 
grant  a  new  trial,  and  upon  other  rulings 
made  pending  the  trial. 

1.  The  defendants  filed  a  written  demurrer 
upon  the  ground  that  there  was  a  misjoinder 
of  causes  of  action,  in  that  the  petition  con- 
tained two  counts,  one  sounding  in  contract 
and  the  other  in  tort  There  was  also  an 
oral  motion  to  dismiss  so  much  of  the  petition 
as  related  to  the  contract,  on  the  ground 
that  the  same  set  forth  no  cause  of  action. 
The  court  sustained  the  oral  motion,  and 
struck  bU  the  averments  of  the  petition  seek- 
ing to  charge  the  defendants  with  liability 
on  account  of  the  statement  in  the  warehouse 
receipts  above  referred  to.  Under  the  deci- 
sion in  Zorn  v.  Hannah,  106  Oa.  61,  31  S.  E. 
797,  there  was  no  error  in  this  ruling. 

2.  The  plaintiff  offered  two  amendments  to 
his  petition;  the  first  alleging,  in  substance, 
that  prior  to  the  time  he  stored  his  cotton 
with  defendants  he  bad  a  conversation  with 
one  of  them,  which,  with  the  statement  in 
the  warehouse  receipt,  left  him  under  the  im- 
pression that  bis  cotton  was  to  be  insured  by 
defendants;  that  he  acted  on  this  Impression, 
and  did  not  Insure  his  cotton;  that  the  state- 
ments of  the  defendant  with  whom  he  con- 
versed and  the  statement  in  the  receipts  were 
false  and  fraudulent,  and  intended  to  deceive 
and  did  actually  deceive  him,  to  his  injury. 
The  second,  amendment  alleged  that  the  con- 
versation above  referred  to  and  the  statement 
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they  were  liable  for  tbe  value  of  the  cotton. 
The  court  refused  to  allow  either  of  these 
amendments.  There  was  no  error  in  these 
mllngB.  Even  if.  the  amendments  were  oth- 
erwise unobjectionable,  they  were  property 
disallowed,  for  the  reason  that  they  sought 
to  set  up  new  |nd  distinct  causes  of  action. 
It  is  by  no  means  clear  that  the  facts  alleged 
In  either  amendment  constituted  a  cause  of 
action,  but,  if  they  did,  the  amendments  were 
properly  disallowed  for  the  reason  Just  stated. 

8.  The  case  went  to  the  Jury  upon  that 
portion  of  the  petition  which  alleged  liability 
on  the  ground  that  the  defendants  had  not  ex- 
ercised that  care  which  the  law  required  of 
warehousemen.  On  this  Issue  the  evidence 
was  in  conflict,  but  there  was  evidence  sup- 
porting the  verdict  That  ground  of  the  mo- 
tion for  a  new  trial  seelclng  a  new  trial  on 
account  of  newly  discovered  evidence  did  not 
contain  any  affidavit  as  to  the  character  and 
credibility  of  the  alleged  new  witness.  See 
Civ.  Code,  I  S481.  In  addition  to  this,  the 
showing  as  to  diligence  was  not  at  all  satis- 
factory. The  discretion  resting  with  trial 
Judges  in  such  cases  was  not  by  any  means 
abused  in  the  present  case. 

Judgment  affirmed.  All  tbe  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


RAWLS  et  aL  v.  STATE. 
(Supreme  Court  of  Georgia.   Dec.  9,  1902.) 

CRIMINAL  LAW— NBW  TRIAL. 

1.  The  jury  being  the  judKes  of  the  credibil- 
ity of  witnesseB,  aud  the  testimony  upon  which 
the  state  relied,  if  credible,  belug  sufficient  to 
authorize  a  conviction,  and  the  trial  jndge  be- 
ing satisfied  with  the  verdict,  the  supreme 
court  will  not  interfere  with  tlie  discretion  ex- 
ercised by  him  in  overruling  a  motion  for  a 
new  trial  based  solely  upon  the  general  grounds. 

(Syllabus  by  the  Court.) 

Error  from  snpwlor  court,  Gordon  county; 
A.  W.  nte,  Judge. 

Mag  Bawls  and  others  were  convicted  of 
crime,  and  bring  a:ror.    Affirmed. 

Cantrell  &  Ramsanr,  for  plaintiffs  in  error. 
Sam  F.  Maddox,  Sol.  (Sen.,  for  the  States. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  absent 


TRICE  V,  STATE. 
(Snpreme  Court  of  Georgia.     Dec.  9,  1902.) 

LARCENT  FROM  DWELLINQ  HOUSES— 

BVIDBNCB. 

1.  An  accusation  charging  a  larceny  from 
the  dwelling  house  of  a  named  person  is  not 
sustained  by  proof  that  he  was  tbe  owner  in 
fee  of  a  hotel,  which  he  rented  to  and  which 
was  conducted  by  another,  and  that  the  theft 


Error  from  city  oomt  of  OrlfBn;  B.  W. 
Hammond,  Judge. 

Joe  Trice  was  convicted  of  larceny  from 
a  dwelling  house,  and  brings  error.    Bevarsed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
O.  H.  P.  Slaton,  for  the  State. 

SIMMONS,  C.  J.  The  plaintiff  to  error,  Joe 
Trice,  was  In  the  court  below  convicted  of 
the  offense  of  larceny  from  the  house.  The 
accusation  under  which  he  was  brought  to 
trial  charged  that  he  "did,  with  force  and 
arms,  unlawfully  enter  the  dwelltog  honse  of 
J.  T.  Gray,  and,  after  so  entering,  did  wrong- 
fully and  fraudulently  talce  and  carry  away 
a  certain  pistol,  to  said  house  stored,  of  the 
value  of  ten  dollars,  the  personal  property  of 
T.  B.  Borom,  with  intent  then  and  there  to 
steal  said  pistol."  The  sole  question  present- 
ed for  our  determination  is  whether  or  not 
this  charge  was  sustained  by  the  evidence 
upon  which  the  state  relied  for  a  conviction. 
The  person  to  whom  the  ownership  of  the 
property  alleged  to  have  been  stolen  was  laid 
testilied:  "I  lost  a  pistol  worth  twelve  or 
fifteen  dollars.  It  was  taken  from  my  room 
in  the  Gray  House,  to  the  city  of  Griffin."  J. 
T.  Gray,  who  was  alleged  to  be  tbe  owner 
of  the  dwelltog  house  whereto  the  larceny 
was  committed,  testified:  "The  honse  where 
the  pistol  was  taken  is  a  hotel  known  as  tbe 
'Gray  House,'  and  is  run  by  ilra.  Barliam. 
I  rent  the  house  to  her,  aud  tward  with  her. 
I  pay  her  traard,  and  have  no  control  over 
the  house.  Mrs.  Barham  controls  the  house." 
The  precise  point  to  be  determined,  therefore, 
is,  was  Gray,  rather  than  Mrs.  Barham  or 
T.  B.  Borom,  properly  alleged  In  the  accusa- 
tion to  be  the  owner  of  the  dwelling  house 
to  which  these  witnesses  referred?  "The 
meaning  of  'ownership'  varies  with  the  of- 
fense. Burglary  is  not  a  disturbance  to  the 
fee  of  the  place  as  realty,  but  to  the  habit- 
able security.  Therefore,  In  burglary,  'owner- 
ship' means  any  possession  which  is  rightful 
as  against  the  burglar."  2  Bish.  New  Cr. 
Proc.  §  137.  "In  general,  possession  and  oc- 
cupancy by  the  alleged  owner  are  all  that  are 
required.  While  he  need  not  own  the  fee,— he 
need  not  even  pa^-  rent,— 'it  is  enough  that  It 
was  his  actual  dwelling  house  at  the  time.' 
Even  a  possession  unlawful  as  against  the 
person  claiming  title,  but  lawful  as  agamst 
the  burglar,  will  suffice."  Id.  g  138.  "And 
as  a  general  rule  the  ownership,  so  far  as 
burglary  is  concerned,  Is  in  a  lessee  or  other 
tenant  having  title,  and  not  to  the  owner  of 
the  fee."  1  Whart  Cr.  Law  aoth  Ed.)  { 
708.  Accordingly  an  accusation  charging  th.<it 
one  burglariously  entered  the  dwelling  house 
of  a  named  person  is  to  be  understood,  not 
as  referring  to  him  as  the  owner  of  the  fee, 
but  as  all^tog  tliat  he  had  possession  of  and 
control  over  the  house,  and  occapied  It  as  a 


occupies,  rather  than  another  who  holds  the 
legal  title  to,  but  Is  not  In  possesEion  of,  a 
dwelling  house,  shall  be  regarded  as  the  own- 
er  of  the  same;  for  that  section,  in  express 
terms,  declares  that  "a  hired  room  or  apart- 
ment In  a  public  tavern,  inn,  or  boarding- 
house,  shall  be  considered  as  the  dwelling- 
house  of  the  person  occupying  or  hiring  the 
same."  Such  has  been  the  construction  which 
this  court  has  heretofore  put  upon  the  lan- 
guage of  that  section.  Houston. r.  State,  38 
Ga.  165;  Tarborough  t.  State,  86  Ga.  396,  12 
S.  E.  6S0,  and  cases  cited.  Under  our  stat- 
ute, "larceny  from  the  house  Is  the  breaking 
or  entering  any  house  with  the  intent  to  steal, 
or  after  breaking  or  entering  said  bouse,  steal- 
ing therefrom  anything  of  value."  Pen.  Code, 
i  178.  This  definition  of  this  offense  makes 
it  so  close  akin  to  that  of  burglary,  we  can 
see  no  reason  for  holding  that  a  distinction 
Is  to  be  drawn  between  an  accusation  char- 
ging a  larceny  from  the  house  and  an  indict- 
ment for  burglary,  in  so  far  as  an  allegation 
as  to  the  ownership  of  a  particular  dwelling 
house  Is  concerned.  Neither  offense  involves 
"a  disturbance  to  the  fee  of  the  place  as  real- 
ty"; 80  it  would  seem  somewhat  absurd  to 
hold  that  the  ownership  of  a  dwelling  alleg- 
ed to  have  been  burglariously  entered  should 
be  laid  in  the  actual  occupant,  and  not  in 
the  owner  of  the  fee,  if  be  was  not  in'  posses- 
sion, whereas  the  latter  should  be  alleged  to 
be  Its  owner  in  the  event  of  a  mere  larceny 
therein  committed.  Certain  it  is  that  no  such 
distinction  has  heretofore  been  recognized  by 
this  court  On  the  contrary.  It  was,  in  Mark- 
ham  V.  State,  25  Ga.  62,  held  that  "the  posses- 
sion and  occupancy  of  a  house  by  a  person 
as  a  dwelling  house  is  sufiSclent  evidence  of 
ownership  thereof  In  that  person  to  support 
an  allegation  in  an  indictment  for  larceny 
from  the  house  that  the  prisoner  entered  the 
dwelling  house  of  that  person."  There  it  ai>- 
peared  that  one  Thomason  was  conducting 
a  boarding  bouse,  wherein  one  Parker  and  the 
accused  "roomed  together,"  and  from  the  room 
they  occupied  a  watch  belonging  to  Parker 
was  stolen.  The  trial  Judge  declined  to 
charge  the  Jury  "that.  If  they  believed  from 
the  evidence  that  the  watch  was  taken  from 
the  hired  lodgings  of  a  boarder  In  the  house 
of  Thomason,  that  the  Indictment  should 
have  so  charged  it,  and  that  It  was  not  suffi- 
<dent  to  have  charged  that  the  watch  was 
taken  from  the  house  of  Thomason."  This 
court  appears  to  have  recognized  that  this 
charge,  had  there  been  sufficient  evidence  up- 
on which  to  predicate  it,  ought  to  have  been 
given;  for,  in  passing  on  an  assignment  of 
error  touching  the  matter,  Judge  McDonald 
said  (page  54):  "There  was  no  evidence  that 
the  room  from  which  the  watch  was  stolen 
tvas  the  hired  lodgings  of  a  boarder.  A  board 
er  lodged  there,  but  there  was  no  evlden 
that  he  had  hh:ed  that  particular  room.  Tt 
42  S.B.-fl4 


gards  the  present  case,  we  are  of  the  opinion 
that  the  state  did  not  prove  the  charge  as 
laid,  the  evidence  disclosing  that  Gray  had 
rented  the  hotel  to  Mrs.  Barham,  and  exer- 
cised no  control  over  It,  and  that  the  pistol 
which  was  stolen  was  taken  from  a  room 
therein  not  occupied  by  him,  but  by  another, 
who,  while  a  witness  on  the  stand,  several 
times  referred  to  It  as  his.  In  fact,  it  does 
not  affirmatively  appear  that  Gray  occupied 
any  room  in  the  building.  That  he  was  not 
the  resident  owner  of  It,  In  the  sense  charged 
In  the  accusation,  we  hold  without  difficulty 
or  hesitation. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN.  P.  J.,  absent. 


NOBIjB  et  al.  v.  BURNBY. 
(Supreme  Court  of  Georgia.     Dec.  10,  1902 

CUBRK  OF  COURT— PLACING  CAUSB  ON  I3ST 
DOCKBT— CANCELLATION  OF  ENTRY. 

1.  Where  the  superior  court  and  a  city  r 
in   the   same   county   have  concurreut  Jar 
tion  of  a  warrant  for  the  eviction  of  a  ' 
holding  over,  and  the  counter  affidavit  t 
and  the  sheriff  returns  the  papers  to  t' 
of  the  superior  court,  and  that  officer 
also   clerk   of  the  city  court,   places 
upon  the  issue  docket  of  the  superio* 
has  DO  right,  on  bis  own  motion,  or 
quest  of  conusel  for  the  plaintiff,  t 
entry  ou  the  superior  court  dock? 
entries  on  the  papers,  and  transf 
the  docket  of  the  city  court,  w' 
of  the  judge  of  the  superior 
true  although   the  act  creatir 
makes  such  a  case  returnable 
less  the  plaintiff  otherwise  d' 

(Syllabus  by  the  Court.) 

Error   from   city  cour 
John  H.  Reece,  Judge. 

Action    by    Mary    ' 
against  A.  S.  Bumey 
ant,  and  plaintiffs  } 

Denny   &   Harr' 
McHenry  &  Mad 
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son  was  clerk  of  tbe  superior  court  and  clerk 
of  the  city  court  When  the  case  was  called 
In  the  city  court,  the  defendant  moved  to 
dtsmlsa  It  on  the  ground  that  the  court  was 
without  jurisdiction,  as  tbe  case  had  been 
docketed  In  the  superior  court,  which  court 
alone  had  Jurisdiction  of  tbe  case.  The 
above  facts  appearing,  tbe  court  struck  the 
case  from  Its  dockets.  Tbe  plaintiffs  ex- 
cepted. 

Tbe  ClTll  Code  (section  4816)  declares  that, 
after  the  counter  affidavit  has  been  made  In 
a  case  like  this,  the  sheriff  shall  return  the 
proceedings  to  the  next  term  of  the  superior 
court.  Tbe  act  creating  the  city  court  of 
Floyd  county  declares  that  the  officer  shall 
In  such  a  case  return  the  proceedings  to  that 
court,  unless  the  plaintiff  otherwise  directs. 
Acts  1882-83,  p.  636.  Thus  It  appears  that 
there  are  two  courts  In  the  county  of  Floyd 
baTlng  jurisdiction  of  such  cases  as  tbe 
present.  The  Ck>de  makes  It  tbe  duty  of  the 
sheriff  to  return  the  proceedings  to  the  su- 
perior court  Tbe  act  creating  the  city  court 
makes  the  proceedings  returnable  to  that 
court  unless  tbe  plaintiff  directs  otherwise. 
The  Code  Is  mandatory;  tbe  act  creating  tbe 
city  court  is  not  so  strong  in  expression  as 
to  the  court  to  which  the  proceedings  should 
be  returned.  The  sheriff  chose  to  follow  the 
Code,  and  returned  the  proceedings  to  the 
clerk  of  the  superior  court,  and  that  clerk 
placed  the  case  on  the  docket  of  the  superior 
court,  as  he  had  the  right  to  do.  When  It 
was  thus  placed  on  the  docket,  the  case  be- 
came one  pending  In  the  superior  court  Ac- 
cording to  our  ylews,  it  must  remain  in  that 
court  to  be  tried  or  transmitted  to  the  city 
court  by  an  order  of  tbe  judge  of  tbe  supe- 
rior court.  Tbe  fact  that  tbe  clerk  of  the 
superior  court  was  also  clerk  of  tbe  city  court 
did  not  authorize  blm  to  cancel  the  case  on 
tbe  superior  court  docket,  and  transmit  it 
to  the  city  court.  While  he  was  one  person 
holding  both  offices,  tbey  were  separate  and 
distinct  and  he  was  In  himself  two  separate 
and  distinct  officials.  He  could  not  act  as 
clerk  of  the  city  court  In  a  manner  which 
would  affect  his  actions  as  clerk  of  the  supe- 
rior court.  Had  the  offices  been  held  by 
two  different  men,  neither  could  bare  can- 
celed tbe  case  from  tbe  dockets  of  one  court 
and  transmitted  it  to  tbe  other.  The  clerk 
of  a  court  of  record  has  no  authority  to  strike 
from  tbe  docket  a  case  which  is  properly  re- 
turned to  that  court,  and  entered  on  tbe 
docket  The  Judge  of  the  court  has  control 
of  the  dockets,  and  he  is  the  only  person  au- 
thorized to  strike  cases  from  tbe  dockets,  or 
to  make  entries  thereon.  This  case  having 
been  properly  returned  by  the  sheriff  to  the 
superior  court,  and  having  been  properly  en- 
tered upon  its  dockets,  it  was  improper  for 
the  clerk  to  strike  it  from  tbe  docket,  and 
transfer  it  to  another  court.    When  the  de- 


maln  in  that  court  until  the  Judge  had  regu- 
larly made  some  disposition  of  It  Tbe  Judge 
of  tbe  city  court  was,  therefore,  right  in  strik- 
ing the  case  from  tbe  dockets  of  tbe  city 
court  The  effect  of  his  Judgment  was  to 
strike  the  case  from  his  dockets,  and  to  leave 
it  pending  in  tbe  court  to  which  it  had  been 
first  returned,  that  court  having  Jurisdiction. 
Judgment  affirmed.  All  tbe  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


PASCHAL  T.  TURNER  et  al. 
(Supreme  Court  of  Georgia.     Dec.  11,   1902.) 

LOST  PAPBRa-ESTABLISHMBNT— APPLICATION 
FOR  H0ME3TBAD. 

1.  The  original  schedule  and  plat  accompanj- 
ing  a  petition  to  set  aside  land  as  a  homestead, 
and  for  an  exemption  of  personalty,  which  have 
been  approved  -by  the  ordinary,  after  they  have 
been  recorded  by  the  clerk  of  the  superior 
court  as  directed  by  law,  are  the  maniments 
of  title  by  which  the  applicant  for  and  tbe 
beneficiaries  under  the  homestead  hold  the 
property  exempted,  and  as  such  are  private 
papers,  and  when  lost  or  destroyed  can  be  es- 
tablished by  tbe  superior  court. 

(Syllabus  by  the  Court) 

Brror  from  superior  court  Putnam  county; 
Jno.  C.  Hart,  Judge. 

Application  of  P.  J.  Paschal,  trustee  for  bis 
wife  and  others,  against  J.  S.  Turner  and 
others,  to  establish  homestead.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

W.  T.  Davidson,  for  plaintiff  in  error. 
Turner  &  Preston,  for  defendants  in  error. 

LITTLE,  J.  Paschal,  as  trustee  for  his 
wife  and  minor  children,  filed  an  application 
in  tbe  superior  court  of  Putnam  county  to 
establish  a  copy  of  a  schedule  and  plat,  b<>- 
Ing  parts  of  a  homestead  proceeding  insti- 
tuted by  Paschal  before  the  ordinary  of  that 
county  In  1875,  for  the  purpose  of  having 
set  aside  a  homestead  and  exemption  of  per- 
sonalty for  tbe  benefit  of  bis  family,  which 
original  schedule  and  plat  It  was  averred  had 
been  lost.  To  the  petition  were  attached 
copies  of  tbe  alleged  lost  papers.  The  bill 
of  exceptions  recites  that  on  the  call  of  the 
case  in  the  superior  court  several  {Arsons 
moved  the  court  to  be  made  parties  defend- 
ant, which  motion  tbe  court  sustained,  and 
the  petitioner  excepted,  and  assigned  error 
on  the  granting  of  said  motion;  but  this 
point  seems  to  have  been  abandoned  by  coun- 
sel for  the  plaintiff  in  error  in  his  brief,  as 
no  reference  Is  made  to  the  same,  and  there- 
fore it  will  not  be  considered.  Thereafter 
one  of  tbe  defendants  moved  to  dismiss  tbe 
petition  on  the  ground  that  the  court  had 
nn  Jurisdiction  to  establish  the  alleged  k)6t 
papers,  and  that  the  papers  sought  to  be  es- 
tablished were  tbe  records  of  another  court 
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tlou  which  arises  for  our  consideration  la 
whether  copies  of  a  schedule  and  plat  per> 
talnlng  to  a  homestead  proceeding,  which 
had  been  lost  or  destroyed,  may  be  legally 
established  In  lieu  of  the  lost  originals  In 
the  superior  court.  Civ,  Code,  f  4743,  pro- 
vides that  "upon  the  loss  of  any  original  pe- 
tition, answer,  declaration,  plea,  bill  of  in- 
dictment, special  presentment,  or  other  of- 
fice paper,  a  copy  may  be  established  In- 
stanter  on  motion."  Section  4745  of  the  same 
Oode  provides  that  "the  owner  of  a  paper 
(other  than  an  office  paper,  and  which  can- 
not be  sued  on  and  collected  In  a  Justice's 
court)  lost  or  destroyed,  desiring  to  establish 
the  same,  shall  present  to  the  clerk  of  the 
superior  court  of  the  county  where  the  maker 
of  the  paper  resides,  a  petition  In  writing," 
etc.  And  by  section  4747  it  is  provided  that, 
after  proper  service  and  notice,  the  court 
shall  grant  a  rule  absolute  establishing  a 
copy  of  the  lost  or  destroyed  paper,  unless 
good  and  sufficient  cause  be  shown  why  such 
rule  absolute  should  not  be  granted.  It  Is 
contended.  In  seeking  to  uphold  th6  Judgment 
rendered,  that  the  court  of  ordinary,  as  a 
homestead  court.  Is  a  court  of  original  and 
exclusive  Jurisdiction,  and  that  the  superior 
court,  whether  exercising  the  powers  of  a 
court  of  equity  or  those  at  common  law, 
has  no  power  to  establish  the  records  of  an- 
other court;  from  wliich  it  Is  argued  that  as, 
under  the  law,  the  ordinary  only  has  power 
to  set  aside  homesteads  and  exemptions  of 
personalty,  all  applications  for  the  estab- 
lishment of  lost  papers  connected  with  a 
homestead  or  exemption  which  has  been  set 
aside  should  be  made  to  the  ordinary.  We 
recognize  the  general  rule  to  be  that  lost 
papers  pertaining  to  a  legal  proceeding  can 
only  be  established  In  the  court  which  had 
Jurisdiction  of  and  entertained  that  proceed- 
ing; but  this  Is  not -true  In  relation  to  a 
plat  and  schedule  of  a  homestead  which  has 
been  passed  on  and  approved  by  the  ordina- 
ry. In  Civ.  Code,  §  2835,  which  provides  fwr 
the  approval  of  the  schedule  and  plat  by  the 
ordinary,  it  Is  declared  that  after  such  ap- 
proval the  ordinary  shall  hand  such  schedule 
and  plat  to  the  clerk  of  the  superior  court 
of  bis  county,  who  shall  record  the  same  in 
n  book  to  be  kept  for  that  purpose  in  his 
office.  In  the  case  of  Brown  v.  Driggers, 
60  Ga.  114,  this  court  ruled  that  It  was  con- 
templated by  the  law  that  the  original  sched- 
ule and  plat  marked  "Approved"  by  the  or- 
dinary should  be  left  with  the  occupants  of 
the  homestead  as  their  title,  or  the  evidence 
thereof,  to  their  home,  and  the  articles  ex- 
empted therein.  The  section  of  the  Code  to 
which  we  have  last  referred  provides  that 
the  record  or  the  certified  transcript  of  such 
schedule  and  plat  shall  be  competent  evidence 
iu  all  the  courts  of  this  state,  and  in  the  ca; 
referred  to  It  was  ruled  that  such  certifi 


for.     In  the  same  case  when  it  was  in  thle 
court  for  a  second  time  (62  Qa.  354)  it  was 
ruled,  where  proper  proof  was  made  of  the 
loss  of  the  original  homestead  papers,  that 
then  a  certified  copy  from  the  clerk's  office 
was  properly  admitted.    To  the  same  effect, 
see,  also,  Larey  v.  Baker,  85  6a.  687,  11  S. 
E.  800;    Prltchett  v.  Davis,  101  Ga.  236,  28 
S.  B.  666,  66  Am.   St  Rep.  298.     Our  con- 
clusion from  the  rulings  in  these  cases  Is 
that,  after  the  schedule  and  plat  has  been 
recorded  as  required,  they,  as  muniments  of 
title,  become  the  property  of  the  applicant 
and  beneficiaries  of  the  homestead,  and  In 
no  sense  are  to  be  considered  as  office  papers 
either  of  the  superior  court  or  the  court  of 
ordinary.    Being  muniments  of  title,  the  ap- 
plicant and  beneficiaries  have  the  same  Inter- 
est In  such  papers  as  they  would  In  a  deed 
under  which  they  claim   title.    This  beluir 
true,  copies  of  these,  when  the  originals  hav 
been  lost,  can  be  established  in  the  super' 
court  under  the  provisions  of  law  to  wh 
we  have  referred;   and  the  Judgment  of 
court  below,   ruling  otherwise,   must  * 
versed.    All  the  Justices  concurring, 
liUMPKIN,  P.  J.,  absent 


CITT  OF  ROMB  v.  STB^ 

(Supreme  Court  of  Georgia.     V 

DBPBCTIVE   STRBBTS  —  BVIDB^ 
TO  TRAVELER— EXAMINAT 
NESS— INSTRUCTI 

1.  There  was  evidence  wb 
Jury  to  return  a  verdict  fo 
the  amount   fixed  as  the 
Bustained  was  not  under 
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•cylinder  was  covered  with  an  troa  cap  or 
top,  and  that  this  'was  loose  and  unsteady; 
that  on  tlie  day  named,  while  she  was  wallc- 
Ing  on  said  street,  she  stepped  on  the  cap  or 
•covering  of  the  cylinder;  that  It  turned  un- 
■der  her  weight,  and  threw  her  violently  to 
the  ground,  inflicting  pnmanent  injuries, 
which  were  fully  described;  that  she  was 
without  fault,  but  was  injured  in  conae- 
■queuoe  of  the  negligence  of  the  city  in  con- 
istructlng  said  appliance,  and  in  permitting 
said  fixture  to  remain  on  the  sidewalk  in  its 
then  defective  condition,  projecting  as  it  did 
above  the  sidewalk,  and  being  loosely  capped, 
«tc.  There  was  a  general  denial  of  liability 
on  the  part  of  the  city.  The  trial  resulted 
In  a  verdict  tar  the  plaintiff  for  |1,000,  and 
the  city  submitted  a  motion  for  a  new  trial, 
-which  being  overruled.  It  ^cepted.  It  ap- 
pears  from  the  evidence  introduced  that  the 
city  of  Rome  owned  and  controlled  its  system 
of  waterworks;  that  the  cylinder  had  been 
allowed  to  remain 'on  the  sidewalk  projecting 
above  the  same  tat  a  number  of  years;  and 
that  different  persons  had  fallm  by  coming 
In  contact  with  the  same.  The  evidence  for 
the  plaintiff  was  amply  sufficient  to  authorize 
the  Jury  to  find  that  she  was  injured;  that 
this  injury, was  occasioned  by  her  stepping 
•on  one  of  two  cylinders  so  placed;  and  that 
they  projected  above  the  level  of  the  side- 
walk, according  to  the  evidoice  of  one  of 
4fae  witnesses,  from  an  inch  to  two  Inches. 
It  would  seem  that  the  city,  being  owner  and 
-proprietor  of  the  waterworks  system,  and 
having  full  control  thereof,  would  be  charged 
■with  notice  of  the  condition  of  these  cut- 
offs; and,  In  addition  to  this,  the  time  which 
.  tbey  were  shown  to  have  existed  on  the 
street  in  that  condition  would  of  Itself  have 
been  sufflclent  to  charge  the  city  with  no- 
<tice.  For  authority  that  one  Injured  by  a 
3>rojectIon  allowed  to  remain  on  the  side- 
walk has  a  cause  of  action  against  the  city, 
-see  City  of  Atlanta  v.  Milam,  95  Ga.  135,  22 
:8.  B.  43,  wherein  appears  a  state  of  facts 
very  similar  to  those  of  the  present  case. 
The  result  of  onr  examination  of  the  brief  of 
■evidence  induces  the  conclusion  that,  if  the 
Jury  believed  the  evidence  submitted  by  the 
plaintiff,  she  was,  as  a  matter  of  law,  enti- 
tled to  recover,  as  all  essential  elements 
requisite  to  a  recovery  were  by  such  evi- 
idecice  sufficiently  established;  and,  in  view 
of  the  character  of  the  injuries  received,  as 
«hown  by  some  of  the  witnesses,  we  cannot 
-say  that  the  amount  fixed  as  damages  was 
•excessive.  The  court  did  not,  therefore,  err 
tn  overruling  the  motion  for  a  new  trial  on 
the  first  four  grounds  of  the  motion. 

2.  It  is  complained  that  the  court,  over  ob- 
jection, allowed  plalutlfTs  counsel  to  ask 
leading  questions  of  ber  while  she  was  on 
ber  direct  examination  during  the  trial  of  the 
case,  and  permitted  answers  to  the  same  to 
^0  to  the  Jury,  and  that  these  questions  were. 


tlons  referred  to,  and  plalntifTs  answers 
thereto,  shows  that  this  criticism  Is  a  jnst 
one,  and  the  objection  raised  by  the  defend- 
ant should  have  been  sustained.  The  trial 
judge  should  not  have  permitted  answers  to 
the  questions  to  be  made.  Onr  CivU  Code 
(section  5283)  states  as  the  rule  that  leading 
questionB  are  only  allowed  in  cross-examina- 
tion. An  exception  Is  stated  In  the  same 
section  to  be  that  when,  from  the  conduct  of 
the  witness,  or  other  reason,  justice  requires, 
the  court  may  allow  the  party  calling  the 
witness  to  ask  leading  questions.  This  rule 
is  a  vrlse  and  salutary  one,  and  ought  to  be 
observed,  and  a  violation  of  it  may,  in  many 
cases,  defeat  the  ends  of  justice.  We  are. 
however,  nnd«  precedents  wfaich  have  been 
established  by  this  court,  compelled  to  rule 
that  a  new  trial  does  not  necessarily  follow 
because  of  this  error;  for  such  it  clear); 
was.  In  the  case  of  Parker  v.  Railway  Co., 
83  Ga.  539,  10  S.  B.  233.  Chief  Justice  Bleck 
ley.  In  delivering  the  opinion  of  the  court  in 
that  case,  said,  in  response  to  a  ground  of  a 
motion  for  a  new  trial  which  alleged  error 
because  the  court  allowed  defendant's  coun- 
sel to  ask  a  witness  leading  questions,  that: 
"It  would  be  a  very  extreme  case,  indeed.  In 
which  the  mere  form  of  the  questions  to  a 
witness  would  justify  a  reviewing  court  in 
setting  aside  the  verdict  and  Jndgmoit'' 
There,  as  here,  the  answers  of  the  witness 
to  such  qnestions  were  relevant  and  admis- 
sible. The  objection,  whoi  fairly  stated, 
however,  there,  as  here,  was  that  this  evi- 
dence was  obtained  through  the  medium  of 
leading  questions.  To  the  same  effect,  see. 
also,  Doster  v.  State,  93  Ga.  43,  18  &  E.  99T 
So  far  as  I  am  concerned.  If  the  question 
was  an  original  one,  I  should  be  disposed  to 
rule  that  the  error  alleged  In  this  ground  of 
the  motion  was  sufficient  to  authorize  a  re- 
versal of  the  judgment.  In  view,  however, 
of  the  rulings  of  this  court  In  relation  there- 
to, the  Judgment  cannot  be  reversed  In  this 
case  on  that  ground. 

3.  Complaints  are  furtho:  made  that  the 
trial  judge  erred  in  his  Instructions  to  the 
jury  In  named  particulars,  and  in  refusing  to 
charge  the  jury  as  requested  by  defendant's 
counsel.  An  Inspection  of  the  language  of 
the  charge  complained  of  and  of  that  whicb 
the  judge  refused  to  give  brings  ns  to  the 
concluslon^that  no  material  error  was  com- 
mitted In  either  of  these  two  particalars. 
Possibly,  the  charge  In  relation  to  the  liabil- 
ity of  the  city  for  Injuries  caused  by  any  de- 
fective condition  of  the  waterworks  prop- 
erties. If  It  was  ascertained  that  the  water- 
works system  was  owned  and  controlled  by 
the  city,  was  stated  too  broadly,  but  not 
sufficiently  so  to  work  a  reversal  of  the  judg- 
ment. The  request  to  charge,  which  wa>- 
made  as  a  result  of  a  portion  of  the  argument 
of  one  of  the  counsel  for  the  plaintiff.  In  onr 
opinion,  need  not.  for  a  proper  trial  of  the 
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tacts,  sbould  not  bave  been  made,  althougb 
It  Is  not  apparent  that  any  barm  was  worked 
to  the  city  In  the  trial  by  reason  of  tbe  state- 
ments wtalcb  it  contained.  Tbe  remarks  were 
not,  In  our  Judgment,  of  sufficient  gravity  or 
importance  to  call  for  any  direct  cbarge  In  re- 
lation to  tbe  assertions  of  fact  wbicb  tbe  rec- 
ord discloses  were  contained  in  the  argn- 
ment  made. 

Judgment  affirmed.    All  tbe  Justices  concur- 
ring, except  LUMPKIN,  P.  X.  absent 


liOTD  et  aL  t.  WEBSTEE  et  al. 
(Supreme  Court  of  OeorKia.     Dec.   tl,  1S02.) 

FAST  WRIT  or  BRROR-TRANSFBR  TO  DOCKBT. 

1.  Tbe  judgment  of  a  Judge  of  the  superior 
court  in  vacation,  appointing  trustees,  cannot 
be  reviewed  by  this  court  upon  a  fast  writ  of 
error,  notwithstanding  there  was  also  in  the 
petition  a  prayer  for  iujnuction;  it  appearing 
that  no  artion  was  taken  by  the  court  upon  the 
application  for  Injunction. 

2.  rnder  the  ruling  of  this  court  in  the  case 
of  Smith  V.  Willis.  82  S.  B.  92,  105  Ga.  840, 
and  upon  application  of  counsel  for  the  plain- 
tiff in  error,  it  la  ordered  that  this  case  be 
trauoferred  to  the  docket  of  the  next  term. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Monroe  county; 
B.  J.  Reagan,  Judge. 

Action  between  H.  H.  Loyd  and  others  and 
Robert  Webster  and  others.  From  the  Judg- 
ment, Loyd  and  others  bring  error.  CJase 
transferred  to  the  n«ct  term. 

Cabaniss  &  WUlingbam  and  Persons  St  Fee- 
Bons,  for  plaintiffs  in  error.  R.  L.  Berner  and 
J.  B,  Williamson,  for  defendants  In  error. 

OANhLEXL,  J.  Case  transferred  to  tbe 
docket  of  tbe  next  term.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


PRITCHETT  V.  MOORE. 
(Supreme  C!ourt  of  Georgia.     Dec.  12,   1902.) 

DIRBCTINO   VERDICT. 

1.  Where  the  evidence  does  not  demand  a 
particninr  finding  by  the  jury,  it  is  error  to  di- 
rect a  verdict. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dublin;  J.  S.  Ad- 
ams, Judge. 

Action  by  William  Prltchett  against  G.  W. 
Moore.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed. 

Jas.  B.  Sanders,  for  plaintiff  In  error.  P. 
Jj.  Wade  and  Jas.  B.  Hicks,  for  defendant  In 
error. 

CANDI^ER,  J.  On  tbe  ground  of  the  non- 
residence  of  tbe  defendant,  Prltchett  sued  out 
an  attachment  against  Moore  in  a  Justice's 


which  was  the  basis  of  his  suit  The  deiena- 
ant  filed  a  plea  of  set-off.  In  which  he  averred' 
that  the  plaintiff  was  Indebted  to  him  In  tbe 
sum  of  $230.00  on  a  contract  a  copy  of  whicb 
was  attached  to  his  answer,  leaving  a  balance 
due  the  defendant  by  the  plaintiff  of  $130.99. 
On  the  trial  of  the  case  it  was  agreed  be- 
tween counsel  that  a  credit  of  $C2.40,  which- 
bad  been  allowed  the  plaintiff  by  the  defend- 
ant in  his  statement  of  the  account  between 
tl.  <m,  should  be  stricken,  making  the  balance 
claimed  by  Moore  only  $193.39.  The  con- 
tract upon  which  the  defendant  relied,  to- 
gether with  other  evidence,  was  Introduced; 
and  at  the  conclusion  of  the  evidence  the 
court,  on  motion  of  the  defendant  directed  a 
verdict  In  bis  favor  for  $236.11  principal,  an(^ 
$48.85  Interest  to  the  date  of  the  Judgment, 
and  Judgment  was  ^tered  accordingly.  The 
plaintiff  excepted. 

Leaving  out  of  consideration  tbe  fact  that 
It  Is  practically  Impossible  to  determine  fromi 
the  record  how  the  trial  Judge  arrived  at  the 
amount  for  which  he  directed  a  verdict  snd 
the  further  fact  that  the  verdict  directed  was 
for  a  greater  amount  even,  than  tbe  defend- 
ant In  his  plea,  prayed  to  recover  against 
tbe  plaintiff,  the  case  was  one  whicb,  on  Ita 
merits,  should  have  been  submitted  to  the 
Jury.  The  evidence  offered  by  the  defendant, 
did  not  demand  a  finding  that  he  bad  compli- 
ed with  his  part  of  the  contract  on  which  be 
sought  to  recover.  By  the  terms  of  that  con- 
tract be  was  to  bore  for  the  plaintiff  ah- 
artesian  well,  which  should  furnish,  either 
by  natural  flow  or.  by  the  aid  of  a  deep-well' 
pump.  25  gallons  of  water  per  minute.  The- 
evidence  showed  that  this  supply  of  water 
was  not  obtained  by  natural  flow,  and  that 
no  deep-well  pump  was  ever  used  to  asceiy 
tain  if  It  could  be  obtained  by  that  means. 
Expert  testimony  was  introduced  to  show- 
that  if  a  deep-well  pump  had  been  used  tbe 
supply  of  water  required  by  the  contract 
could  bave  been  obtained;  but  such  testimony 
Is,  at  best  but  a  matter  of  opinion,  and  tbe 
Jury  should  have  been  left  to  determine  Its 
probative,  value.  In  tbe  light  of  what  has- 
been  said,  it  is  manifest  that  a  new  triall' 
must  result 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


JUSTICE  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  9,  1902.)- 

PARENT  AND  CHILD-DBNIAL  OP  StJSTBNANCB. 

1.  Evidence  that  a  father  refused  to  permit 
medicine  to  be  administered  to  one  of  his  minor 
children  while  sick  does  not  support  a  convic- 
tion of  the  father  for  depriving  such  child  of 
necessary  Bustenance,  within  the  meaning  of 
the  statute  which  declares  such  deprivation  tt> 
be  an. offense  against  the  laws  of  this  state. 

(Syllabus  by  the  Court.) 


luBttuur,  auu  uniiga  errvr.     x&everBcu. 

H.  P.  Howard  and  Jas.  A.  Thomas,  for 
plaintiff  in  error.  F.  O.  Corber,  Sol.,  for  the 
State. 


LITTLE,  J.  Slon  Justice  was  put  on  trial 
in  the  city  court  of  Dublin  under  an  accusa- 
tion charging  him  with  a  misdemeanor.  The 
specific  allegation  la  that  the  accused  did 
"unlawfully  deprive  of  necessary  sustenance 
one  William  Jordan  Justice,  a  child  five  and 
a  half  years  old;  the  said  William  Jordan 
Justice  being  ill,  and  the  said  Slon  Justice 
falling  and  refusing  to  provide  said  child 
with  necessary  sustenance,  the  said  Slon  Jus- 
tice being  the  father  of  said  child."  The 
trial  resulted  in  a  verdict  of  guilty,  and  the 
defendant  made  a  motion  for  a  new  trial, 
which  being  overruled,  he  excepted.  Each 
^und  set  out  in  the  motion  presents  suffi- 
cient cause  for  the  grant  of  a  new  trlaL 

Pen.  Code,  I  708,  declares  that  "whoever 
shall  torture,  torment,  deprive  of  necessary 
sustenance,  mutilate,  cruelly,  unreasonably 
and  maliciously  beat  or  ill-treat  any  child," 
etc.,  shall  be  guilty  of  a  misdemeanor.  The 
theory  under  which  the  accused  was  prose- 
cuted in  this  case  was  that  he  was  guilty  of 
depriving  his  minor  child  of  necessary  sus- 
tenance, because,  on  account  of  a  religions 
belief,  he  refused  to  procure  medicine  to  be 
administered  to  any  of  his  children  when  they 
were  sick.  It  was  not  shown  or  attempted 
to  be  shown  that  the  accused  deprived  his 
minor  child  of  food.  One  of  the  witnesses 
for  the  state  testified  that  the  defendant  pro- 
vided for  his  family  in  a  decent  and  respec- 
table manner,  in  the  way  of  something  to 
eat  and  drink,  and  was  kind  to  his  wife  and 
children.  He  said,  "The  only  thing  I  have 
to  complain  of  is,  he  don't  give  any  medi- 
cine."  Another  said  that  defendant  "fur^ 
nlshed  his  family  all  the  necessaries  of  life 
as  well  as  any  ordinary  farmer  in  his  cir- 
cumstances of  life  <all  but  medicine),  and  that 
is  all  I  complain  of."  Still  another  said  that 
defendant  "always  furnished  his  family  with 
all  the  ordinary  provisions  that  farmers  have, 
and  he  was  kind  and  considerate  to  his  fam- 
ily and  children,  seemed  to  be  a  Christian, 
seemed  to  keep  the  commandments,  and 
seemed  to  do  unto  others  as  he  would  have 
them  do  unto  him."  In  our  opinion,  there 
Is  a  very  great  difference  between  depriving 
A  child  of  sustenance,  and  refusing  to  per- 
mit medicine  to  be  administered  to  him. 
Sustenance  is  "that  which  supports  life; 
food;  victuals;  provisions";  while  medicine 
Is  defined  to  be  "any  substance  administered 
In  the  treatment  of  diseases;  a  remedial 
Agent;  a  remedy;  physic."  Our  statute,  in 
the  use  of  the  word  "sustenance,"  means 
that  necessary  food  and  drink  which  is  sufll- 
dent  to   support  life  and  maintain  health. 


viue,  wui  uui.  auypuri  a  conviCDOU  uuaer  luis 

Statute;  and  we  know  of  no  provision  in  our 
penal  laws  enacted  to  meet  a  case  of  this 
character.  It  appears  from  the  evidence 
that,  under  a  belief  characterized  as  a  reli- 
gions belief,  the  father  conscientiousiy  pro- 
hibits the  use  of  any  kind  of  medicine  by 
any  member  of  bis  family.  From  the  stand- 
point which  a  majority  of  us  occnpy,  this  is 
a  grave  and  grievous  error  of  Judgment,  and 
oftentimes  would  deprive  those  who  are  near- 
est and  dearest  to  us  of  the  means  of  alle- 
viating pain  and  suffering.  But  while  this 
Is  true,  it  cannot  be  corrected,  as  the  law  now 
stands,  through  the  medinm  of  a  criminal 
prosecution.  Each  ground  of  the  motion  em- 
bodies good  cause  for  setting  aside  the  ver- 
dict, and  the  trial  Judge  erred  in  overmlin; 
the  motion  for  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
curring except  LUMPKIN,  P.  J.,  absent. 


GROVES  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  9,  1902.) 

CRIMINAL  UIW— DEFECTTVB  INDICTMENT. 
1.  This  court  having  held  that  the  indict- 
ment nnder  which  the  accnsed  was  tried  and 
convicted  was  fatally  defective  (Groves  t. 
State,  42  S.  E.  756,  116  Ga.  516),  the  convic- 
tion was  a  nnllity. 

(Syllabus  by  the  Court) 

Error  from  superitn:  court,  Chatbain  oomi- 
ty;   Pope  Barrow,  Jndg& 

W.  C.  Groves  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Robt  L.  Colding  and  John  R.  Cooper,  for 
plaintiff  In  error.  W.  W.  Osborne^  Sol.  Gen., 
for  the  Stata 

PER  CURIAM.    Judgment  remrsed. 

LUMPKIN,  P.  J.,  absent 


REGOPOULAS  v.   :=   ATB. 
(Supreme  O>ort  of  Georgia.     Dec.  9,  1902.) 
CRIMINAIj  law— SBTTINO  abide  jmXHCBNT. 

1.  In  obedience  to  mlinga  heretofore  made,  it 
is  held  that  a  motion  to  set  aside  a  jodgment 
like  a  motioii  to  arrest  it,  most  I>e  predicated 
on  some  defect  apparent  on  the  face  of  th« 
record.  The  two  differ  only  in  respect  of  the 
time  at  which  each  mast  t>e  made. 

2.  It  follows  from  the  foregoing  that  a  mo- 
tion to  set  aside  a  judgment  In  a  criminal  cas«. 
npon  the  ground  that  the  accnsed  had.  npon 
demand  for  a  list  of  the  witnesses  npon  whose 
testimony  the  charge  against  him  was  fonod- 
ed,  been  fnmished  with  an  incorrect  list,  was 
properly  overruled. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Chatham  coun- 
ty; Pope  Barrow,  Judge. 

A.  C.  Regopoulaa  was  convicted  of  crime, 
and  brings  error.    Afilnned. 


error. 

COBB,  J.  When  tbls  case  waB  here  before, 
it  was  held  that  the  failure  of  the  solicitor 
general  to  furnish  the  accused  with  a  correct 
list  of  the  witnesses  upon  whose  testimony 
the  accusation  against  him  was  founded  was 
not  a  good  ground  to  arrest  the  judgment, 
for  the  reason  that  the  failure  to  comply 
with  the  demand  was  not  a  defect  appearing 
npon  the  face  of  the  record.  See  Regopoulas 
▼.  State,  116  Oa.  2»2,  41  S.  E.  619.  it  is 
now  sought  to  set  aside  the  Judgment  on  a 
motion  filed  for  that  purpose.  It  has  been 
repeatedly  held  by  this  court  that  a  motion 
to  set  aside  a  Judgment  must  be  based  upon 
some  defect  which  appears  on  the  face  of  the 
record.  Dugau  v.  McUlann,  60  Ga.  363; 
Polllam  T.  Dlllard,  71  Oa.  698;  Artope  t. 
Barker,  74  6a.  462;  Onano  Co.  y.  Steed,  82 
Ga.  440,  17  8.  B.  967;  MIze  y.  Improvement 
Co.,  109  Oa.  S69,  31  S.  E.  583.  See,  also,  in 
this  connection,  Jones  y.  Klllebrew,  65  Oa. 
153.  There  can  be  no  doubt  that  at  common 
law  a  motion  to  set  aside  a  judgment  could 
be  predicated  upon  any  Irregularity  in  the 
Judgment,  whether  appearing  npon  the  face 
of  the  record  or  not  See  the  remarks  of 
Jndge  McCay  In  Fannin  y.  Dnrdln,  64  Oa. 
479  et  seq.  Judge  McCay  contended  In  the 
case  Just  cited  that  the  proylsions  of  our 
Code  were  merely  declaratory  of  the  common 
law,  bnt  there  was  no  ruling  to  this  effect; 
what  was  said  on  the  subject  being  simply 
obiter.  See  Aiken  y.  Peck,  72  Ga.  435.  In 
Longman  y.  Bradford,  106  Ga.  672,  33  S.  E. 
916,  a  Judgment  was  set  aside,  npon  motion, 
for  a  defect  not  appearing  npon  the  face  of 
the  record.  Whether  any  point  was  made 
as  to  the  remedy  pursued  in  that  case  does 
Dot  appear  from  the  reported  decision;  but, 
If  the  decision  be  treated  as  an  anthorltatlye 
ruling  on  the  snbject,  it  must  yield  to  the 
ruling  made  In  the  earlier  decisions  which  are 
cited  aboye.  These  decisions,  howeyer,  do 
not  go  to  the  extent  of  holding  that  there 
Is  no  way  known  to  the  law  of  this  state  to 
set  aside  a  judgment  which  Is  yold  for  an 
Irregularity  not  appearing  on  the  face  of  the 
record.  The  rulings  simply  are  that  tbls  can- 
not be  done  by  motion.  In  Dugan  y.  McOlann, 
snpra,  Mr.  Chief  Jnstlce  Warner  says:  "The 
Judgment  of  a  court  of  competent  Jnrisdlction 
may  be  set  aside  for  fraud,  accident,  or  mis- 
take, unmixed  with  the  negligence  or  fault 
of  the  complaining  party,  by  a  decree  In 
chancery,  or  in  a  court  of  law,  under  our 
practice,  by  appropriate  pleadings,  and  by 
making  the  necessary  partifs  to  the  proceed- 
ing for  that  purpose,  but  cannot  be  set  aside 
upon  either  of  those  grounds  upon  motion,  as 
was  done  in  this  case."  In  Turner  y.  Jordan, 
m  Ga.  004,  a  judgment  was  set  aside  by  a 
proceeding  at  law  for  a  defect  which  did  not 
appear  upon  the  face  of  the  record.  That 
was  a  proceeding  founded  upon  appropriate 


fore  the  court.  Mr.  Chief  Justice  Jackson 
said  that  a  case  thus  brought  was  not  within 
tho  rule  laid  down  in  Dugan  y.  McOlann. 
Upon  a  critical  examination  of  the  facts  of 
the  case  of  Turner  y.  Jordan,  it  is  yery  hard 
to  perceiye  any  distinction  between  that  case 
and  an  ordinary  motion  to  set  aside  a  Judg- 
ment But  be  this  as  It  may,  If  the  distinc- 
tion pointed  out  by  the  learned  chief  Justice 
exists,  that  case  is  not  in  conflict  with  the 
earlier  rulings;  and.  If  It  does  not  exist,  the 
case  is  clearly  in  conflict  with  the  earlier 
rulings,  and  must  yield  to  tiie  same. 

It  seems  to  be  now  settled,  so  far  as  the 
rulings  of  this  court  are  concerned,  that  the 
only  difference  between  a  motion  in  arrest 
of  Judgment  and  a  motion  to  set  aside  a 
Judgment  is  as  to  the  time  within  which  each 
must  be  made.  The  toemer  must  be  made 
during  the  term  at  which  the  Judgment  was 
rendered,  and  the  latter  may  be  made  at  any 
time  within  three  years  from  the  rendition 
of  the  Judgment  Hie  defect  in  the  Judg- 
ment sought  to  be  set  aside  in  the  present 
case  not  being  one  which  appeared  upon  the 
face  of  the  record,  the  motion  was  properly 
oyerruled. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 
and  CANDLER,  J.,  not  presiding. 

LITTLE,  J.  (concurring  specially).  I  agree 
to  the  judgment  rendered  in  this  case  only 
because  I  am  bound  to  do  so  by  the  early 
adjudications  pointed  out  by  Mr.  Justice 
COBB  In  his  opinion. 


SOUTHERN  RT.  CO.  y.  REEVES. 

(Supreme  Court  of  Georgia.     Dec.   12,   1902.) 

CARRIERS— DOTT  TO    PASSBNGKRS-STATION 
FACIIJTIE&-BXTRAORDINARY   DILIGBNCB. 

1.  Ordinarily  It  is  no  part  of  the  daty  of  the 
employes  of  a  railway  company  in  charge  of  a 
passenger  train  to  assist  passengers  to  alight 
therefrom,  bnt  this  duty  on  their  part  may 
ai;ise  when  the  circnmstances  are  snch  as  to 
sn^frest  to  them  the  necessity  of  assistance. 
Whether,  in  a  giren  case,  the  drcnmstances 
were  snch  as  to  snggest  the  necessity  of  assist- 
ing a  passenger  to  alight,  is  a  qnestion  to  be 
determined  by  the  jury. 

2.  While  a  carrier  of  passengers  may  not  be 
held  to  80  hiffh  a  degree  of  care  in  the  matter 
of  keeping  and  maintaining;  stational  facilities 
as  in  tne  act  at  transportation,  it  is  the  duty  of 
snch  a  carrier  to  see  that  ail  reasonable  pre- 
cautions are  adopted  to  insure  both  the  safety 
and  comfort  of  persons  who  are  on  the  prem- 
ises as  passengers.  The  carrier  must  exercise 
at  least  ordinary  care  and  cantlon  with  respect 
to  such  matters. 

8.  Carriers  of  passengers  are  liound  to  exer- 
cise extraordinary  diligence  for  the  preserva- 
tion of  the  lives  and  persons  of  their  passen- 
gers, but  the  rule  of  extraordinary  diligence  ap- 
plies only  to  the  receiving,  keeping,  carrying, 
and  discharging  of  passengers. 

4.  While  a  railroad  company  may  be  bound 
to  exercise  only  ordinary  care  and  diligence  in 
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6.  The  charges  complained  of  were,  when 
read  in  the  light  of  the  entire  charge,  not  er- 
roneous for  any  of  the  reasons  assigned.  The 
charge,  when  taken  as  a  whole,  seems  to  be 
in  accord  with  the  priueiples  above  stated. 

6.  The  evidence,  though  conflicting,  was  suf- 
ficient to  authorize  the  verdict,  and  there  was 
no  error  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county;  C. 
G.  Janes,  Judge. 

Action  by  E.  B.  Beeves  against  the  South- 
cm  Ballway  Company.  Judgment  for  plaln- 
tlfl*.    Defendant  brings  error.    Affirmed. 

Shumate  &  Maddoz  and  Fielder  &  Mun- 
dy,  for  plaintiff  in  error.  J.  O.  Clark,  West- 
moreland Bros.,  and  Bunn  &  Trawlck,  for 
defendant  In  error. 

COBB,  J.  The  principles  .stated  In  the 
beednotes  seem  to  be  clearly  deducible  from 
the  following  decisions  of  this  court:  Rail- 
road Co.  V.  Perry,  58  Ga.  461  (3);  Baih»>ad 
Co.  V.  Thompson,  76  Ga.  770  (2);  Daniels  v. 
Railroad  Co.,  96  Ga.  780,  22  S.  E.  956;  RaU- 
road  Co.  v.  Bates,  103  Ga.  333  (2),  347,  30  S. 
E.  41;  WUkes  v.  Railroad  Co.,  109  Ga.  794, 
35  S.  B.  165.  The  evidence,  though  con- 
flicting, was  sufficient  to  authorize  a  finding 
that  the  plaintlfT  was  injured  while  attempt- 
ing to  alight  from  one  of  the  trains  of  the 
defendant;  that  this  injury  resulted  from 
the  fact  that  the  step  of  the  car  was  a  long 
distance  from  the  ground,  which  was  soft; 
and  that  the  stool  used  for  the  purpose  of 
enabling  her  to  alight  was  set  upon  ground 
which  was  soft,  and  when  the  plaintiff  step- 
ped upon  the  stool  It  overturned  and  threw 
her,  causing  injuries  which  were  painful  and 
serious.  The  motion  for  a  new  trial  com- 
plains that  the  verdict  was  contrary  to  the 
evidence,  and  also  that  the  court  erred  in 
giving  certain  instructions  to  the  Jury.  When 
the  charge  is  taken  as  a  whole,  the  extracts 
upon  which  error  is  assigned  were  not  er- 
roneous for  any  of  the  reasons  set  forth  in 
the  motion  for  a  new  trial,  and  the  evidence 
authorized  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


CARPENTER  v.  BRADSHAW. 
(Supreme  Court  of  Georgia.    Dec.  10,  1902.) 

DEEDS— MORTGAGES— FRAUD— EVIDENCB— 
SUFFICIENCY. 

1.  The  trial  judge  erred  in  granting  n  non- 
suit. There  was  evidence  for  the  plaintifif  from 
which  the  jury  could  have  legally  determined 
that  the  contract  entered  into  by  the  intestate 
and  the  defendant  was  not  expressed  in  the 
writing  which  the  latter  received  and  held,  the 
meaning  of  which  he  (being  unatiie  to  read  or 
write)  could  not  have  ascertained  for  himself. 


(Syllabus  by  the  Court) 


of  one  Dnimmond,  against  U.  J.  Bradsnaw. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Reversed. 

Lipscomb  &  Willlngham  and  C.  E.  Carpen- 
ter, for  plaintiff  in  error.  Seaborn  &  Barry 
Wright  for  defendant  In  error. 

LITTLij,  J.  Carpenter,  as  administrator  of 
Dnimmond,  deceased,  complained  of  Brad- 
shaw,  and  in  an  equitable  petition  filed  in  the 
superior  court  of  Floyd  county,  as  a  basi» 
for  certain  prayers  which  It  contained,  he  al- 
leged substantially  the  following  as  facts: 
In  1899  Drummond  borrowed  from  Bradsbaw 
$2^  to  pay  off  certain  debts  which  he  (Dnim- 
mond) then  owed,  and  to  secure  the  loan  be 
delivered  to  Bradshaw  bis  warranty  deed 
conveying  certain  80%  acres  of  land  in  the 
county  of  Floyd,  of  the  value  of  $800.  At 
the  time  this  conveyance  was  executed,  Brad- 
shaw delivered  to  Drummond  a  written  obli- 
gation to  reconvey  the  land  on  payment  of 
$286.92  on  October  1.  1900.  On  or  before 
said  last-named  day,  Drummond  tendered  to 
Bradshaw  that  sum  of  money  for  the  purpose 
of  canceling  the  loan.  This  payment  was  not 
actually  made,  because  Bradshaw  deferred  It 
and  put  off  Drummond  from  time  to  time,  un- 
til finally  Drummond  died.  Afterwards,  in 
December,  petitioner  again  tendered  to  Brad- 
shaw the  sum  of  money  named,  together  with 
interest,  for  the  purpose  of  paying  off  tbe 
loan,  and  at  tlie  same  time  offered  a  deed 
to  Bradshaw  for  execution,  so  as  to  reconvey 
tbe  land  to  petitioner.  Bradshaw  refused  to- 
accept  the  money  and  cancel  the  loan,  and 
alleged  that  the  deed  given  him  by  Drum- 
mond was  not  to  secure  a  loan,  but  was  an 
absolute  sale.  At  the  time  of  the  loan,  Drum- 
mond was  about  87  years  old,  feeble  In  botb 
body  and  mind,  and  unable  to  leave  hia 
house;  and  he  repeatedly  sent  messages  to 
Bradshaw  to  come  and  get  his  money,  but  he 
did  not  do  it.  Bradshaw  appropriated  the 
rents  of  tbe  land  for  19O0  and  1901,  and  re- 
fused to  account  for  the  same.  He  also,  aft- 
er the  death  of  Drummond,  carried  away. 
without  any  authority  of  law,  certain  person- 
al property,  of  the  value  of  $230.  which  he  re- 
fuses to  return.  Petitioner  asks  that  the 
court,  by  its  decree,  direct  Bradshaw  to  deliv- 
er up  the  deed  made  to  him  by  Drummond, 
for  the  purpose  of  cancellation,  on  tbe  pay- 
ment of  the  sum  named  in  tbe  bond  for  title, 
with  interest  thereon  up  to  the  time  of  bt» 
tender;  that  Judgment  be  rendered  in  bis  fa- 
vor for  the  Vhlue  of  the  rents  appropriated 
by  Bradshaw;  that  he  may  have  a  Judgment 
against  the  latter  for  the  value  of  tbe  pei^ 
Bonal  property  wrongfully  appropriated  by 
the  defendant  He  also  prays  that  attorney's 
fees  be  allowed  bim.  In  bis  petition  be 
makes  a  continuing  tender  of  the  amount  due 
on  the  loan.    By  amendment  It  was  alleged 
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tliat  tbe  rental  value  of  the  land  was  $1S0  a 
year;  and  a  prayer  was  added  that  Bradsbaw 
l>e  required  to  apply  to  bis  debt  tbe  rents  of 
the  land,  and.  If  any  amount  remained  due, 
Utat  Bradabaw  should  have  judgment,  wltb 
a  special  Hen  against  the  land,  and  that  tbe 
same  should  be  sold  thereunder,  and  any  bal- 
ance which  remained  after  paying  Bradshaw 
should  be  paid  to  tbe  petitioner.    In  his  an- 
swer the  defendant  generally  denied  tbe  alle- 
gations, and  put  the  plaintiff  on  proof  of  the 
same.    A  plain  warranty  deed  from  Drum- 
mond  to  Bradshaw,  dated  October  25,  18U9, 
for  a  couBlderation  of  $2U5,  conveying  title 
to  SbYi  acres  (being  the  land  In  controversy) 
to  Bradshaw,  was  Introduced  In  evidence,  and  i 
also  an  instrument  In  writing  executed  by 
Bradshaw,  as  follows:    "Know  all  men  by 
these  presents  that  I,  H.  J.  Bradshaw,  have 
this  day  bought  80  and  ^  acres  land  from 
ii.  L.  Drummond  and  W.  S.  Drummond,  being 
one-half  of  lot  No.  230  In  tbe  2:2nd  district  and 
3rd  section  of  Floyd  county,  Ga.,  and  more 
fully  described  In  land  deed  from  O.  L.  Drum- 
naond  to  H.  J.  Bradsbaw.    Be  It  understood 
that  U.  i.  Bradshaw  is  tbe  true  owner  of  said 
described  land,  and  from  this  day,  Oct  25th, 
1898,  are  in  full  possession  of  said  described 
land;    that  it  is  further  understood   that  I, 
U.  J.  Bradsbaw,  have  agreed  to  sell  O.  Li 
Drummond  said  described  land;  tbe  trade  to 
take  eftect  October  1st,  1900.    If  on  that  day 
G.  L.  Drummond  shall  pay  to  H.  J.  Bradsbaw 
the  sum  of  $286.06,  cash  in  hand,  H.  J.  Brad- 
abaw agrees  to  sell  said  described  land  to 
O.  L.  Drummond.    But  it  Is  here  understood 
tbat  If  G.   L.  Drummond   fail  to  pay   the 
amount  named,  $286.95,  then  this  offer  by  H. 
J.  Bradshaw  to  sell  G.  L.  Drummond  Is  void. 
It  is  also  understood  that  this  is  not  a  bond 
for  title,  and  there  Is  no  notes  taken,  and  is 
only  a  propose  trade  to  6.  L.  Drummond,  and 
to  DO  other  party;  It  Is  not  transferable;  and 
It  Is  further  understood  that  H.  J.  Bradshaw 
will  not  make  deed  or  sell  said  described  land 
to  any  other  person  at  the  price  named,  and 
if  H.  J.  Bradsbaw  have  tbe  least  Idea  that 
tbe  deed  are  to  be  made  to  Drummond,  and 
from  him  to  some  other  person.  H.  J.  Brad- 
sbaw reserve  tbe  right  to  himself  to  be  the 
sole  judge  on  this  matter;    and  if  the  said 
Bradshaw  believe  there  is  any  trick  or  ar- 
rangements to  get  the  deed  for  nnothcr  party, 
outside  the  G.  L.  Drummond,  H.  J  Bradshaw 
reserve  the  right  to  himself  not  to  make  the 
deed.    This   Oct.  23,   18U9.     [SigncdJ    H.  J. 
Bradshaw."    It  was  shown  on  the  part  of  the 
plaintiff  tbat  his  intestate  had  been  in  feeble 
health  for  a  number  of  years  prior  to  bis 
death;    that  In  October,  1800,  intestate  sent 
bis  son  G.  F.  Drummond  to  see  Bradshaw, 
for  tbe  purpose  of  borrowing  $205  to  pay  off 
an  indebtedness;    tbat  Bradshaw  agreed  to 
loan  the  sum  to  Intestate,  but  preferred  to 
take  a  deed  instead  of  a  mortgage,  to  pre- 
vent tbe   wife   of   Intestate   from   taking   a 
year's  support  or  dower  in  case  of  intestate's 
death;  that  Bradshaw  afterwards  came  to  the 


house  of  intestate,  had  the  papers  made,  and 
paid  off  the  indebtedness  of  Intestate  ta  the 
amount  of  $265.  At  the  same  time,  accord- 
ing to  tbe  evidence  of  the  witness  O.  F. 
Drummond,  Bradsbaw  stated  to  his  father 
that  he  would  reconvey  the  land  on  the  pay- 
ment of  the  $265,  with  Interest.  The  intes- 
tate could  neither  write  his  own  name  nor 
read.  Afterwards,  In  the  fall  of  1900,  the  in- 
testate sent  this  witness  to  see  Bradshaw  con- 
cerning the  payment  of  the  loan,  and  witness 
told  Bradshaw  that  his  father  desired  him  to 
come  to  the  house  and  get  tbe  money,  and 
that  his  father  bad  it  there  for  bim.  Brad- 
shaw then  stated  that  he  would  not  reconvey 
the  land  to  intestate  unless  a  certain  execu- 
tion wlilch  be  then  held  against  the  intestate 
was  paid  off,  and  unless  Intestate  would  per- 
mit him  to  retain  a  particular  part  of  tbe 
land,  on  which  were  located  certain  bams 
and  a  blacksmith  shop.  The  witness  further 
stated  that  he  went  to  see  Bradshaw  two  or 
three  times  after  this,  and  endeavored  to  get 
him  to  go  to  tbe  house  of  his  father  and  settle 
tbe  loan,  but  he  would  not  go;  that  defend- 
ant took  charge  of  the  land  in  1000  and  rent- 
ed it  out,  and  has  been  in  possession  ever 
since;  that  some  time  in  1901  tbe  defendant 
came  to  bis  father's  former  borne  and  car- 
ried off  two  horses,  a  wagon,  a  set  of  black- 
smith's tools,  a  cultivator,  and  a  lot  of  other 
personal  property  which  belonged  to  his  fa- 
ther; that  the  land  which  was  conveyed  as 
security  was  worth  $700  or  $800.  At  tbe 
time  Bradshaw  came  and  carried  off  tbe  per- 
sonal property,  be  held  a  mortgage  which  tbe 
witness,  son  of  Intestate,  bad  given  after 
the  death  of  his  father.  This  witness  also 
testihed  that  his  father  never  tendered  any 
money  to  Bradshaw,  and  that  the  latter  took 
the  personal  property  with  bis  (witness*)  con- 
sent, and  applied  it  to  tbe  payment  of  an  ex- 
ecution held  against  the  witness,  his  father, 
and  his  brother.  Another  witness  testified 
that  he  was  present  at  the  execution  of  tbe 
deed  to  Bradsbaw,  and  that  tbe  latter  said  be 
would  reconvey  the  land  to  intestate  when  he 
paid  back  tbe  money  which  be  advanced.  A 
number  of  witnesses  testified  that  tbe  value 
of  the  land  was  from  $700  to  $800,  and  tbat 
intestate  was  in  very  feeble  bealiu  for  some 
years  prior  to  bis  death.  The  value  of  the 
land  for  rent  In  1900  and  1901  was  also 
shown.  At  the  conclusion  of  tbe  evidence  for 
the  plaintiff,  a  motion  to  nonsuit  the  case  was 
made  by  defendant's  counsel  on  the  ground 
that  time  was  of  tbe  essence  of  the  agreement 
to  reconvey,  and  tliat  plaintiff  had  no  right 
to  sue  for  tbe  land,  and  tbat  it  appeared  from 
the  plaintilTs  evidence  that  Bradshaw  held 
an  execution  against  the  Intestate  and  his  two 
sons,  and  the  personal  property  was  appropri- 
ated to  the  amount  due  thereon.  The  trial 
Judge  granted  the  order  of  nonsuit,  and  plain- 
tiff excepted. 

We  reverse  tbe  Judgment  of  the  court  be- 
low, and  think  the  order  of  nonsuit  was  er- 
ror.   Tbe  proceeding  instituted  was  an  equi- 
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the  Intestate  was  an  old,  feeble  man,  unable 
to  read  or  write.  The  fact  Is  not  contested 
tbat,  being  Indebted,  the  Intestate  desired  to 
lM>rrow  some  money  in  order  to  pay  his  debts, 
and  that  be  did  borrow  the  necessary  sum 
from  the  defendant,  and  secured  the  payment 
of  the  same  by  a  conveyance  of  title.  It  is 
not  necessary  for  us  now  to  enter  Into  any 
discussion  as  to  the  legal  effect  of  the  Instru- 
ment which  Bradshaw  gave  to  Drummoud  at 
the  time  the  latter  conveyed  title  to  the  land, 
wblcb  on  Its  face  bears  but  little  evidence 
that  the  terms  it  expressed  were  either  fair 
or  Just.  If  the  transaction  between  the  par- 
ties was  a  mere  contract  of  borrowing  and 
lending  money,  the  incidents  which  attach 
to  such  a  contract  are  fixed  by  law.  As  a 
general  rule,  time  is  not  of  the  essence  of  a 
contract  of  this  kind.  Whether  It  was  the 
intention  of  the  parties  that  it  should  be  so 
In  this  case  Is  a  question  which  is  practical- 
ly denied  on  the  part  of  the  plaintlfl!,  and 
asserted  by  the  defendant.  That  it  appears 
in  the  written  agreement  here  is  not  absolute- 
ly controlling,  for  the  reason  that  there  is 
evidence  to  the  effect  that  at  the  time  he 
made  the  deed  both  the  intestate  and  the  de- 
fendant understood  the  transaction  dlfCerent- 
ly.  It  is  true  that  written  Instruments  ordi- 
narily supersede  verbal  agreements  touching 
the  same  subject-matter;  but  it  must  be  re- 
marked that  it  was  shown  that  intestate 
could  neither  read  nor  write,  and  the  wit- 
nesses testified  to  a  state  of  facts  which,  U 
true,  would  authorize  the  jury  to  believe  that 
he  did  not  knowingly  enter  into  the  agree- 
ment set  out  In  the  instrument  In  reference  to 
a  reconveyance  of  the  land.  Therefore  the 
material  question  In  this  case  was,  did  the 
parties  actually  enter  into  it?  Did  the  in- 
testate at  the  time  be  made  the  conveyance 
agree  to  and  understand  the  instrument  of 
writing  as  now  claimed  and  interpreted  by 
the  defendant?  If  be  did  not,  be  could  not 
be  held  to  such  agreement  Did  he  accept 
this  instrument  under  the  belief  that,  as  a 
matter  of  right,  he  or  his  personal  representa- 
tive would  be  entitled  to  a  reconveyance  of 
the  land  on  the  payment  of  the  debt?  If  he 
did,  then  his  rights  are  not  measured  by  this 
instrument,  but,  to  have  a  reconveyance,  it  is 
only  necessary  that  the  amount  due  on  the 
4ebt  be  paid  by  his  representative.  Neither 
he  nor  his  representative  would  be  estopped 
-from  setting  up  a  difTerent  contract  than  that 
Indicated  in  the  writing,  because  of  the  in- 
ability of  the  Intestate  to  ascertain  for  him- 
self what  the  writing  contained,  if  it  be  true 
that  the  defendant  committed  a  fraud  on  blm, 
and  the  intestate  believed  the  writing  to  be 
a  mere  Instrument  obliging  the  defendant  to 
reconrey.  In  any  event  this  case  should 
have  gone  to  a  jury.  There  was  evidence 
which  would  have  authorized  the  jury  to  de- 
termine that  the  written  Instrument  did  not 


while  it  was  not  shown  that  Drummond,  in 
his  lifetime,  actually  tendered  the  defendant 
the  amount  of  money  due  him,  yet  there  was 
evidence  which  might  be  held  to  be  sufficient 
to  waive  and  excuse  an  actual  tender;  that 
Is,  that  the  defendant  declined,  when  be  was 
asked  to  go  and  receive  the  money,  to  recon- 
vey  the  land,  even  upon  payment  of  the  debt, 
unless  certain  conditions  not  Incorporated  in 
the  contract  were  complied  with.  We  do  not, 
of  course,  pretend  to  say  how  all  these  mat- 
ters are;  but,  from  the  general  aspect  and 
bearing  of  the  evidence  for  the  plalntUf,  the 
jury  might  have  justly  ascertained  the  exist- 
ence of  certain  equities  in  favor  of  the  plain- 
tiff which  would  affect  the  binding  force  of 
the  written  Instrument,  and  to  the  Jury  tbis 
and  any  other  competent  evidence  should 
have  gone,  and,  under  proper  Instructions, 
they  should  have  been  left  to  determine  all 
of  the  facts  of  the  transaction. 

Judgment  reversed.    All  the  Justices  con- 
cnrrlng,  except  LUMPKIN,  P.  J.,  absent 


HATCHER  T.  STATK. 

(Supreme  Court  of  Georgia.     Dec   10.  1902.1 

HOMICIDE— VOLUNTARY     MANSLAUGHTKR— IN- 
STRUCTIONS—NEW  TRIAL. 

1.  The  circumstances  of  the  homidde.  a* 
testified  to  by  some  of  the  witnesses,  author- 
ized the  trial  judge  to  instruct  the  jnry  as  to 
the  law  of  voluntary  manslaughter,  in  addition 
to  that  of  murder  and  justifiable  homicide. 
The  verdict  for  voluntary  manslaughter  was 
supported  by  the  evidence. 

2.  In  the  absence  of  a  request  so  to  do,  the 
trial  judge  committed  no  error  in  failing  to  in- 
struct the  jury  ou  the  law  as  to  the  impeach- 
ment of  witnesses;  nor  did  he  commit  any  er- 
ror In  overruling  the  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  Littlejobn,  Judge. 

Will  Hatcher  was  convicted  of  voluntarr 
manslaughter,  and  brings  error.    Affirmed. 

Jno.  F.  Powell  &  Son,  for  plaintiff  in  er- 
ror.   F.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

LITTLE,  J.  Hatcher,  the  plaintiff  hi  «-- 
ror,  was  indicted  for  murder,  and  it  was  char- 
ged that  with  malice  be  unlawfully  killed  one 
Win  Harrold  by  shooting  him  with  a  gun. 
The  trial  resulted  in  a  verdict  finding  the  ac- 
cused guilty  of  voluntary  manslaughter.  He 
submitted  a  motion  for  a  new  trial,  which 
being  overruled,  he  excepted.  The  grounds 
of  the  motion  allege  that  the  verdict  is  con- 
trary to  the  evidence;  that  the  trial  Judge 
erred  in  charging  the  law  of  voluntary  man- 
slaughter, because  the  same  was  unauthorised 
by  the  evidence;  and  that  the  judge  also 
erred  in  failing  to  charge  the  law  in  relation 

1 1.  See  Criminal  Law.  vol.  14,  Cent  Dig.  |  IW. 
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sidered  together,  for.  If  the  evidence  did  au- 
thorize the  verdict  for  voluntary  manslaugh- 
ter, a  charge  on  the  law  relating  to  that  of- 
fense was  proper.  We  have  given  the  brief 
of  evidence  a  careful  examination,  and  find 
that  there  is  very  little  difference  In  the  evi- 
dence of  the  witnesses  introduced  by  the 
state  and  those  who  testified  in  behalf  of 
the  defendant.  It  appears  from  the  testi- 
mony of  some  of  the  witnesses  that  the  de- 
ceased, with  other  persons,  was  epgaged  in 
gaming  in  the  open  air  near  to  a  house  where 
-quite  a  number  of  persons  had  congregated  at 
an  entertainment;  that  a  misunderstanding 
arose  between  the  deceased  and  a  third  per- 
son In  relation  to  a  sale  of  whisky;  that  the 
■proprietor  of  the  house  sent  the  accused  to 
where  the  persons  were  so  engaged,  with  the 
request  to  stop  the  fuss;  that  the  deceased 
was  quarrelsome,  and  defied  the  accused  to 
«top  It,  and  went  to  the  house  where  the  en- 
tertainment was,  and  got  his  gun.  It  also 
■appears  that  ■the  accused  followed  the  de- 
■ceased,  and  also  got  a  gun;  that  they  came 
near  together  after  leaving  the  house,  when 
the  deceased  cocked  his  gun,  and,  pointing  it 
at  the  accused,  proposed,  as  both  had  guns, 
that  they  "die  and  go  to  hell  together."  The 
accused  requested  the  deceased  to  take  his 
-gnn  "off  of  him."  Not  having  done  so,  he 
requested  him  again  to  take  his  gun  out  of 
Ills  face.  This  request  not  being  complied 
with,  he  asked  him  a  third  time  to  do  so, 
which  not  being  done,  he  then  shot  and  kUl- 
«d  him.  Some  of  the  witnesses  testified  also 
that  just  before  deceased  was  shot  he  made 
a  step  towards  the  accused.  All  of  them 
agree  that  the  parties  were  within  a  few 
«teps  of  each  other;  that  the  deceased  held 
lite  gun,  which  was  cocked,  iMintlng  directly 
towards  the  accused;  and  that  no  reason  ex- 
isted why  he  conld  not  have  shot  him.  One 
of  the  witnesses  for  the  state  gives  substan- 
tially the  following  account  of  the  shooting 
and  what  happened  immediately  before.  Re- 
ferring to  the  time  when  the  deceased  and 
the  accused  had  left  the  bouse,  be  says: 
^'They  were  both  going  In  the  direction  of  the 
■crowd.  •  ♦  •  I  know  that  Will  Hatcher 
spoke  to  Will  Harrold,  and  told  bim  to  go  on 
and  shoot  him,  because  I  heard  him.  He 
didn't  call  Will  Harrold's  name,  but  when 
he  spoke  Will  Harrold  turned  around.  Win 
Harrold  had  his  gun,  ♦  •  ♦  not  exact- 
ly under  bis  arm.  •  •  •  He  took  It  close 
up  under  bis  arm,  *  «  •  [and]  threw  his 
gun  on  him  Just  a  little  after  that  He  look- 
ed around  before  he  turned,  and  •  •  • 
■he  seed  Will  Hatcher  with  the  gun,  and  at 
that  time  he  whirled  his  body  around.  He 
turned  around  bringing  his  gun  up,  was 
bringing  it  around  when  he  was  turning,  and 
when  be  got  turned  around  be  bad  bis  gun 
te   his  ffcce.    •    •    •    Will  Harrold  cocked 


him  one  time  right  after  the  other.  He  ask- 
ed him  about  two  or  three  minutes  apart. 
When  he  asked  him  the  third  time,  there 
was  no  motion  made  by  Will  Harrold,  not  a 
bit  Will  Harrold  kept  his  gun  in  WIU 
Hatcher's  face.  When  Will  Hatcher  asked 
bim  for  the  third  time  to  take  the  gun  out 
of  his  face  Will  Hatcher  didn't  have  bis  gun 
on  him.  »  »  •  He  never  did  bring  the 
barrel  in  position  to  shoot  him  until  he  got 
ready  to  shoot  him.  He  would  carry  his  gun 
up  •  ♦  ♦  and  bring  it  down.  Brought  It 
down  three  times.  As  he  brought  it  down 
the  third  time,  he  dropped  it  in  bis  hand, 
•  •  •  and  shot  bim.  There  was  no  mo- 
tion made  by  Will  Harrold  at  that  time." 
One  of  the  tdtnesses  for  the  defense  testi- 
fled  to  the  manner  in  which  deceased  was 
shot  as  follows:  "Harrold  had  every  oppor- 
tunity to  shoot  him.  All  he  had  to  do  was  to 
pull  the  trigger." 

1.  The  theory  of  the  state  was  that  the  ac- 
cused was  guilty  of  murder,  because  he  did 
not  shoot  the  deceased  under  the  fears  of  a 
reasonable  man  to  prevent  the  deceased  from 
committing  a  felony  on  his  person.  The  the- 
ory of  the  defense  was  that  the  accused  In 
shooting  the  deceased  acted  in  self-defense. 
These  two  theories  were  fairly  given  in 
charge  to  the  Jury  In  connection  with  the  law 
relating  to  voluntary  manslaughter.  The 
Jury  did  not  take  the  view  that  the  accused 
shot  in  self-defense,  and  the  circumstances 
of  the  shooting,  In  otu:  opinion,  did  not  re- 
quire such  a  finding.  From  the  evidence  of 
witnesses  for  the  state  it  would  appear  that 
the  accused  shot  the  deceased  more  because 
he  would  not  cease  pointing  his  gun  at  him 
than  because  be  feared  that  It  was  the  pur- 
pose of  the  deceased  to  fire  on  bim.  Had 
the  accused  Instantly  fired  when  deceased 
pointed  his  gun  at  him,  that  circumstance 
would  have  Indicated  that  the  shooting  was 
done  to  protect  himself;  but,  If  the  evidence 
of  these  witnesses  be  true,  he  first  told  the 
deceased  deliberately  to  take  his  gun  off  of 
him.  The  deceased  falling  to  comply,  he  told 
bim  a  second  time.  In  the  same  manner,  to 
take  his  gun  off  of  him,  and  repeated  It  a 
third  time,  and.  not  being  obeyed,  shot  Nei- 
ther the  witnesses  for  the  state  nor  those  for 
the  accused  saw  any  reason  why  the  deceased 
could  not  have  shot  the  accused  had  he  de- 
sired to  do  so;  and,  while  they  differ  as  to 
the  actions  of  the  deceased  at  the  time  he 
was  shot  the  Jury  could  very  properly  have 
found  that  the  accused  did  not  shoot  to  pre- 
vent the  commission  of  a  felony  on  his  per- 
son, and  therefore  that  the  homicide  was  not 
Justifiable.  On  the  other  band,  the  Jury  did 
not  adopt  the  theory  of  the  state  that  the 
accused,  in  shooting  the  deceased,  acted  from 
malice.  And  there  were  circumstances  which 
Justified  them  In  arriving  at  this  conclusion; 


wltnin  range.  Tbls  was  an  assault  upon  aim, 
and,  altbough  the  deceased  made  no  active  ef- 
fort to  Bboot,  yet,  if  accused  eliot  tiecause  of 
this  assault,  the  Jury  were  autborized  to 
grade  the  homicide  as  yoluntary  manslaugh- 
ter. It  is  said,  however,  that  the  shooting 
was  not  the  result  of  passion.  The  jury  may 
properly  so  have  found.  The  evidence  is 
that,  while  directing  the  deceased  to  with- 
draw bis  gun,  the  accused  repeatedly  raised 
and  lowered  bis  own  gun  in  a  particular  man- 
ner. In  any  event,  it  was  such  an  assault 
on  the  accused  as  justified  the  excitement  of 
passion,  and,  if  the  accused  shot  because  of 
this  assault  upon  him,  and  not  to  prevent  a 
felony,  the  offense  was  voluntary  manslaugh- 
ter. This  theory  of  the  homicide  la  easily 
supported  by  the  evidence.  The  jury  foimd 
It  to  be  true,  and  the  trial  judge  committed 
no  error  In  giving  the  law  relating  to  this  of- 
fense in  charge  to  the  jury. 

2.  As  to  the  proposition  that  the  trial  judge 
committed  error  In  falling  to  instruct  the 
jury  on  the  law  as  to  the  impeachment  of 
witnesses,  when  there  was  no  request  made 
for  such  Instruction,  it  la  sufficient  to  say 
that  this  court  has  more  than  once  ruled  that 
such  a  failure,  in  the  absence  of  a  request, 
is  not  error.  See  Smith  v.  Page,  72  Ga.  539; 
Stevens  v.  Railroad  Co.,  80  Oa.  19,  B  S.  K 
253;  Cole  v.  Byrd,  83  Ga.  207,  9  8.  B.  613; 
Lewis  y.  State,  91  Ga.  168,  16  S.  E.  986; 
Joiner  v.  State,  105  Ga.   646,   31  S.   E.  656. 

It  must  also  be  ruled  that  the  court  com- 
mitted no  error  in  overruling  the  motion  for  a 
new  trial  because  of  the  newly  discovered 
evidence  set  out  in  the  record.  This  consist- 
ed of  an  affidavit  of  a  person  who  apparent- 
ly was  not  sworn  on  the  trial,  to  tbe  effect 
that  prior  to  the  homicide  he  heard  the  de- 
ceased make  threats  against  tbe  accused, 
which  tbe  witness  communicated  to  the  ac- 
cused. Proof  of  threats  of  the  kind  Indicat- 
ed in  the  affidavit,  had  they  been  in  the  evi- 
dence before  tbe  jury,  would,  in  all  probabil- 
ity, not  have  had  any  effect  on  their  finding, 
because  that  finding  was  apparently  based  on 
the  actions  of  the  parties  at  the  time  of  the 
liomlcide.  But,  aside  from  this,  the  rule  in  rela- 
tion to  the  grant  of  a  new  trial  on  tbe  ground 
of  newly  discovered  evidence,  as  laid  down 
in  Civ.  Code.  §  5481,  Is  that,  if  tbe  newly 
discovered  evidence  is  that  of  witnesses,  affi- 
davits as  to  their  residence,  associates,  means 
of  knowledge,  character,  and  credibility  must 
be  adduced.  No  affidavits  In  relation  to  ei- 
ther of  these  subjects  are  found  In  the  record. 
So,  even  if  the  evidence  alleged  to  be  newly 
discovered  was  sufficient  to  authorize  the 
grant  of  a  new  trial,  an  observance  of  tbe 
rule  just  stated  would  prevent  that  result  be- 
ing reached  In  tbe  present  case. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent. 


8AL.B  OF  LAND-DBFICIBNCT  OF  QUANTITT— 
AFPORTIONMENT  OF  PRICB. 
1.  Where  land  is  gold  by  tbe  tract,  and  de- 
scribed in  the  conveyauce   as  so  many   acres, 
"more  or  less,"  a  deficiency  in  the  number  of 
acres  actually  conveyed  to  the  purchaser  will 
not   authorize   an    apportionment   in    tbe    pric« 
agreed  to  be  paid,  if  the  purchaser  admits  that 
there  was  no  intentional  fraud  upon  the  part 
of  the  vendor. 
(Syllabus  by  the  Coort) 

Error  from  superior  court,  Jones  county; 
Jno.  C.  Hart,  Judge. 

Action  by  O.  S.  Morris  against  H.  J.  Fin- 
ney. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Johnson  &  Johnson  and  B.  L.  Berner,  for 
plaintiff  in  error.  J.  0.  Barron,  for  defend- 
ant in  error. 

FISH,  J.  Morris  sued  Finney  for  $90  and 
Interest  thereon,  the  balance  appearing  to 
be  due  upon  a  promissory  note  given  by  the 
defendant  to  tbe  plaintiff.  The  defendant 
pleaded  that  the  note  was  given  in  part  pay- 
ment for  certain  lands  which  he  purchased 
from  the  plaintiff;  that  be  bought  of  the 
plaintiff  two  tracts  of  land  for  farming  pur- 
poses, for  which  they  were  only  suitable; 
that,  according  to  the  plaintUTs  representa- 
tions, there  were  90  acres  in  one  of  tbe  tracts 
and  75  acres  in  the  other;  that  In  arriving 
at  the  price  to  be  paid  the  lands  were  valued 
at  $5  per  acre;  that  tbe  defendant  subse- 
quently had  tbe  tracts  surveyed,  when  be 
ascertained  that  there  were  only  72  acres 
in  the  larger  tract  and  59^  acres  in  the  small- 
er one.  He  alleged  that  the  deficiency  of 
83%  acres  was  "so  gross  as  to  justify  the 
rasplcion  of  willful  deception  on  the  part  of 
plaintiff,  or  a  mistake  amounting  to  fraud," 
and  he  was,  therefore,  not  liable  on  tbe 
note  sued  upon.  He  also  sought  to  recoup 
against  the  plaintiff  the  difference  between 
the  amount  which  bad  been  paid  on  the 
purchase  price  and  tbe  value  of  tbe  land 
actually  conveyed  to  him,  estimated  at  $5 
per  acre.  In  his  plea  tbe  defendant  set  forth 
the  deeds  made  to  him  by  tbe  plaintiff,  in 
each  of  which  the  tract  therein  conveyed 
was  described  as  containing  tbe  number  of 
acres  which  the  plaintiff  had  represented  it 
to  contain,  followed  by  the  qualifying  words, 
"more  or  less."  On  tbe  trial  the  defendant, 
who  In  bis  plea  had  admitted  tbe  execu- 
tion and  delivery  of  the  note  sued  on,  took 
the  burden.  He  fully  establislied  tbe  facts 
alleged  in  his  plea  as  to  the  deficiency  in 
each  tract  In  the  number  of  acres  actually 
conveyed  to  him,  but  be  testified  that  be 
did  "not  charge  Morris  with  any  intentional 
fraud,  but  that  be  was  mistaken  in  the  num- 
ber of  acres,"  and  bis  counsel  disclaimed 
any  purpose  to  charge  tbe  plaintiff  with  in- 
tentional fraud.    Upon  the  close  of  the  evi- 
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dence  and  pleadings  a  verdict  for  the  plain- 
tiff was  demanded,"  which  motion  the  court 
sustained,  and  directed  a  verdict  according- 
ly, which  being  rendered,  the  defendant  ex- 
cepted, and  brought  the  case  here  for  re- 
Tlew. 

In  our  opinion,  the  court  did  not  err  In  di- 
recting a  verdict  In  favor  of  the  plaintiff. 
We  know  of  no  distinction  between  actual 
and  intentional  fraud.  When  the  defendant 
disclaimed  any  purpose  to  charge  the  plain- 
tiff with  any  actual  fraud  in  the  sale  of  the 
land,  he  admitted  himself  out  of  court;  for, 
as  we  understand  the  decisions  of  this  court. 
It  is  only  in  cases  of  actual  fraud  that  a  pur- 
chaser of  land  sold  by  the  tract,  and  describ- 
ed In  the  deed  as  so  many  acres,  "more  or 
less,"  can  have  the  price  which  he  agreed  to 
pay  for  the  land  apportioned  because  of  a 
deficiency  In  the  number  of  acres  actually 
conveyed  to  him.  In  Beall  v.  Berlihalter, 
26  Ga.  564,  it  was  held  that,  unless  the  enu- 
meration of  the  quantity  of  land  sold  is  of 
the  essence  of  the  contract,  and  not  matter 
of  description  merely,  the  covenant  of  war- 
ranty will  not  be  broken  by  a  deflcifency  In 
the  quantity  of  land  conveyed.  This  decision 
was  rendered  prior  to  the  adoption  of  our 
first  Code,  and.  In  view  of  the  provisions  of 
Civ.  Code,  {  3542,  which  are  but  a  repetition 
«f  provisions  contained  in  each  of  our  prior 
Codes,  the  writer  of  this  opinion  would,  but 
for  the  decision  rendered  in  Walton  v.  Ram- 
sey, 50  Ga.  018,  think  that  the  rule  laid 
down  in  Beall  v.  Berkhalter  had  been  chang- 
ed when  the  first  Code  was  adopted,  so  that 
there  might  be  an  apportionment  of  the  price 
for  legal,  as  well  as  actual,  fraud.  The  sec- 
tion of  the  Civil  Code  referred  to  reads  as 
follows:  "In  a  sale  of  lands,  If  the  purchase 
Is  per  acre,  a  deficiency  in  the  number  of 
acres  may  be  apportioned  in  the  price.  If 
the  sale  la  by  the  tract  or  entire  body,  a 
deficiency  In  the  quantity  sold  cannot  be  ap- 
portioned. If  the  quantity  is  specified  as 
'more  or  less,'  this  qualification  will  cover 
any  deficiency  not  so  gross  as  to  Justify  the 
suspicion  of  willful  deception,  or  mistake 
amounting  to  fraud;  In  this  event  the  de- 
ficiency is  apportlonable;  the  purchaser  may 
demand  a  rescission  of  the  sale  or  an  ap- 
portionment of  the  price  according  to  rela- 
tive value."  Under  the  decision  in  Walton  v. 
Ramsey,  however,  there  Is  no  room  for  hold- 
ing that  the  Code  modified  the  previously 
existing  rule.  In  that  case  It  was  held: 
"When  a  tract  of  land  Is  sold  in  a  body,  as 
containing  go  many  acres,  'more  or  less,' 
and  both  parties  have  an  equal  opportunity 
to  Judge  for  themselves  and  both  act  in  good 
faith,  a  deficiency  In  the  quantity  sold  can- 
not be  apportioned."  Chief  Justice  Warner, 
who  delivered  the  opinion  of  the  court,  after 
stating  the  ruling  made  In  Beall  v.  Berk- 
linlter,  said:    "It  Is  contended  by  the  plain- 


legal  fraud.  We  do  not  think  so.  The  prin- 
ciple recognized  by  that  case  and  the  Code 
is  that,  when  a  tract  or  settlement  of  land 
Is  sold  In  a  body,  as  containing  sp  many 
acres,  'more  or  less,'  and  both  parties  have  an 
equal  opportunity  to  Judge  for  themselves, 
and  I)oth  act  in  good  faith,  a  deficiency  in 
the  quantity  sold  cannot  be  apportioned. 
The  deficiency  In  quantity  might  be  so  great 
as  to  Justify  the  suspicion  of  actual  fraud 
and  willful  deception;  but  that  is  not  this 
case,  and,  in  our  Judgment,  it  comes  within 
the  decision  made  in  Beall  v.  Berkhalter,  and 
must  be  controlled  by  It.  The  principle  rec- 
ognized by  that  case  and  the  Code  is  that,  if 
there  is  actual  fraud  and  deception  on  the 
part  of  the  vendor  of  the  land,  oi  tb<^  de- 
ficiency in  the  quantity  of  land  is  so  gross  &«: 
to  be  evidence  of  it,  then  the  deficiency  may 
be  apportioned,  but  not  otherwise."  That 
decision  was  followed  in  Stephens  v.  Hud- 
son, 54  Ga.  513.  Applying  the  principle  laid 
down  in  those  cases  to  the  present  case,  if 
Finney,  the  purchaser,  and  Morris,  the  ven- 
dor, had  equal  opportunities  to  Judge  of  the 
number  of  acres  contained  in  the  tract  sold, 
and  both  acted  In  good  faith,  the  deficiency 
in  the  number  of  acres  actually  conveyed 
cannot  be  api;>ortloned.  It  does  not  appear 
from  the  evidence  that  their  opportunities 
for  estimating  the  number  of  acres  were  un- 
equal. AH  the  boundaries  of  each  tract  were 
given,  and  Finney  testified  that  he  had 
known  the  land  for  40  years.  It  is  true  that 
he  also  testified  that  he  did  not  know  any 
of  the  lines,  "did  not  know  as  much  as  Mor- 
ris, and  did  not  risk  bis  [ITlnney's]  Judg- 
ment" This  does  not  show  that  he  did  not 
have  equal  opportunities  with  the  vendor  to 
Judge  of  the  number  of  acres  sold.  The  dis- 
claimer of  the  defendant  of  any  purpose  to 
charge  the  plaintiff  with  Intentional  fraud  in 
the  sale  of  the  land  amounted  to  an  admis- 
sion that  there  was  no  such  fraud,  and  that, 
therefore,  the  plaintiff  acted  In  good  faith. 
So,  tlie  case  falls  squarely  within  the  prin- 
ciple ruled  In  Walton  v.  Ramsey.  The  plain- 
tiff in  error  relies  upon  the  decision  rendered 
In  Estes  V.  Odom,  91  Oa.  «00,  18  S.  E.  355. 
As  we  understand  the  question  Involved  In 
that  case  and  the  decision  rendered  thereon, 
it  is  not  in  conflict  with  the  prior  decisions  of 
this  court,  which  we  have  cited  above.  There 
the  plaintiff  in  the  court  below  charged  the 
defendant  with  willful  deception  and  inten- 
tional fraud,  and  did  not  like  the  defendant 
In  the  present  case,  rely  upon  mere  legal 
fraud.  That  case,  as  we  understand  it,  holds 
that  there  can  be  no  investigation  of  the 
question  whether  there  was  or  was  not  fraud 
in  the  sale  of  the  land,  until  the  preliminary 
question  whether  the  deficiency  in  the  laud 
as  conveyed  is  so  gross  as,  in  and  of  itself 
alone,  to  Justify  the  suspicion  of  willful  de- 
ception, or  mistake  amounting  to  fraud,  has 


decided,  then,  and  then  only,  the  question 
of  actual  fraud  may  be  considered  and  deter- 
mined by  the  Jnry;  and  that  In  determining 
the  preliminary  question  no  other  evidence 
is  to  be  considered  than  that  which  estab- 
lishes the  fact  and  the  amount  of  the  de- 
ficiency; and,  consequently,  upon  this  ques- 
tion, evidence  of  good  or  bad  faith  on  the 
part  of  the  vendor  Is  immaterial  and  irrele- 
vant. It  could  not  have  been  the  Intention 
of  the  court  to  overrule  the  decision  in  Wal- 
ton V.  Ramsey,  for  this  could  not  have  been 
done  ■without  expressly  reviewing  that  case, 
and  in  the  elaborate  and  able  opinion  of  the 
court,  delivered  by  Chief  Justice  Bleckley, 
that  case  is  not  even  alluded  to,  nor  Is  there 
any  mention  whatever  of  any  other  case  pre- 
viously decided  by  this  court.  Estes  ▼. 
Odom  lays  down  the  rule  which  is  to  be  fol- 
lowed in  cases  of  this  character  in  making 
the  Investigation,  and  does  not  change  the 
principle  applicable  in  cases  where  it  is  found 
necessary  to  determine  the  ultimate  question 
of  fraud  or  no  fraud  in  the  sale,  viz.,  that 
the  ultimate  inquiry  Is  to  be  confined  to  the 
existence  or  nonexistence  of  actual  fraud. 
If,  however,  Estes  v.  Odom  Is  In  conflict  with 
the  former  cases,  they  must  govern. 

Judgment  affirmed.    AH  the  Justices  con- 
curring, except  liUMPKlN,  P.  J.,  absent 


UNDERWOOD  v.   STATE. 
(Supreme  Court  of  Geort^a.    Dec.  0,  1902.) 

CRIUINAL    LAW— AFPBAI<— RBVIBW. 

1'.  The  charge  complained  of  was  not,  for 
any  reason  assigned  m  the  motion  for  a  new 
trial,  erroneous;  the  evidence  warranted  the 
verdict;  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial, 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Americas;  O.  B. 
Crisp,  Judge. 

0.  E.  Underwood  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  H.  Lumpkin,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Oen..  and  J.  A.  Ansley,  Jr., 
Sol.  City  Court  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concarring,  except  LUMPKIN,  P. 
J.,  absent 


KEEN  T.  McAFEE  et  al. 

(Supreme  Court  of  Georgia.     Dec.   11,   1902.) 

BXBCUTORS'    SALE— PURCHASE-MONET    NOTES 
—SUIT  BEFORE  MATURITY— CAVEAT  EMP- 
TOR—FAILURE  OF  TITLE. 

1.  Where  one  purchases  land  at  an  executors' 
sale,  and  gives  four  promissory  notes,  due  in 
successive  years.  In  payment,  and  two  of  the 
notes  mature  and  are  not  paid,  the  executors 
may  bring  suit  upon  the  matured  notes,  but 
cannot,  in  the  same  action^  obtain  judgment  on 
the  notes  which,  at  the  time  suit  is  filed,  are 


uity  to  render  a  decree  or  judgment  for  tne 
amount  of  said  unmatured  notes.  Littleton  v. 
Spell.  2  S.  E.  935,  77  Ga.  227,  distingoished. 

2.  The  doctrine  of  caveat  emptor  applies  to 
sales  of  executors  and  administrators.  Where, 
at  an  executors'  sale,  land  is  sold,  and  the  pur- 
chaser gives  his  promissory  notes  iu  payment 
of  the  purchase  price,  and  is  sued  thereon  fay 
the  executors,  there  is  no  error  in  sustaining  a 
demurrer  to  a  plea  filed  by  the  purchaser. 
which  alleges  that  the  executors  represented  to 
him  that  they  had  a  right  to  sell,  but  that  in 
fact  neither  the  executors  nor  the  testator  had 
title  to  the  land,  and  there  was,  therefore,  a 
failure  of  consideration,  and  that  the  executors 
had  no  order  of  any  court  authorizing  the  sale, 
which  was  therefore  void;  it  appearing  from 
the  plea  that  the  defendant  went  into  posses- 
sion under  the  sale,  and  still  retains  possession, 
claiming  to  have  subsequently  purchased  the 
true  title. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Laurens  comity; 
Jno.  C.  Hart  Judge. 

Action  by  J.  T.  McAfee  and  another,  as 
executors,  against  W.  J.  Keen.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 

T.  L.  Griner  and  Jas.  K.  Hlnes,  for  plain- 
tiff in  error.  J.  L.  Kent  and  E.  L.  Stephens, 
for  defendants  in  error. 

SIMMONS,  C.  J.  The  executors  of  Mc- 
Afee brought  their  action  against  Keen,  al- 
leging that  they,  as  executors,  had  sold  him 
a  certain  tract  of  land,  for  the  purchase  price 
of  which  he  had  given  them  four  promissory 
notes  for  $200  each,  payable  In  successive 
years;  that  two  of  these  notes  had  become 
due,  and  that  the  other  two  were  not  due. 
They  prayed  for  a  judgment  for  the  amount 
of  the  two  matured  notes,  and  a  special  lien 
on  the  land;  and  also  prayed  that  the  sheriff 
sell  the  land,  and,  if  it  brought  more  than 
enough  to  pay  off  the  two  notes  sued  on,  that 
he  be  directed  to  hold  the  surplus,  and,  on  the 
maturity  of  the  notes  not  due  at  the  time  of 
the  filing  of  the  suit  to  apply  it  to  the  pay- 
ment of  these  notes.  At  the  time  of  the 
trial  of  the  case  all  of  the  notes  had  become 
dne.  The  defendant's  plea  having  been 
stricken,  the  Judge  directed  a  verdict  against 
the  defendant  on  all  four  of  the  notes,  with 
a  special  lien  on  the  land.  Judgment  was 
entered  up  accordingly,  giving  the  plaintiffs 
a  general  Judgment  and  also  a  special  lien 
upon  the  land,  and  directing  that  the  land  be 
sold,  and  that,  if  there  was  any  surplus  after 
paying  off  all  the  notes,  it  should  be  tamed 
over  to  the  defendant. 

1.  The  defendant  excepted  to  the  direction 
of  the  verdict  and  to  the  Judgment  thereon 
on  the  ground  that  the  Judge  bad  no  power 
or  authority  to  direct  a  verdict  upon  the  two 
notes  not  sued  on,  w  to  enter  Judgment 
thereon.  We  think  these  exceptions  well 
taken.  Generally,  a  person  holding  a  writ- 
ten contract  of  another  has  no  right  to  sue 

V :.  See  Bxecutora  and  Administrators,  vol.  13, 
Cent.  Dig.  {  3E77. 


Bviit  was  upon  two  notes,  which  were  past 
due,  and  the  petition  alleged  that  there  were 
two  notes  not  then  due,  petitioners  praying 
for  a  judgment  for  the  amount  of  the  two 
notes  due,  with  a  Epecial  lien  on  the  land, 
and  that,  if  there  was  a  surplus  remaining 
after  paying  the  notes  then  due,  it  should 
be  held  by  the  sheriff  until  the  maturity  of 
the  other  notes,  and  then  applied  to  them. 
The  Judge  for  some  reason— probably  because 
all  of  the  notes  had  matured  before  the  date 
of  the  trial— directed  a  verdict  for  the  full 
amount  of  all  of  the  notes,  and  entered  up 
Judgment  accordingly,  giving  a  special  lien 
for  the  full  amount,  and  directing  the  sher- 
iff to  sell  the  land,  and  to  turn  over  to  the 
defendant  any  surplus  that  might  remain 
after  paying  off  all  of  the  notes.  We  think 
this  was  clearly  erroneous.  There  was  no 
suit  upon  the  unmatured  notes,  and  no  Judg- 
ment prayed  for  on  them.  The  court  was, 
therefore,  without  Jurisdiction  to  give  Judg- 
ment on  them.  The  defendants  in  error  seek 
to  uphold  the  Judgment,  under  the  decision 
In  UtUeton  v.  Spell,  T7  Ga.  227,  2  S.  B.  935. 
The  facts  of  that  case  were  quite  different 
from  those  shown  by  the  present  record.  In 
that  case  the  petition  set  out  that  the  de- 
fendant had  purchased  certain  land,  and  had 
given  therefor  two  notes.  One  of  these  was 
paid  at  maturity.  The  other  was  payable  in 
four  equal  annual  Installments,  and  partial 
payments  had  been  made  on  the  installments 
due  in  1883  and  1884,  but  nothing  paid  on  the 
next  installment,  which  was  also  due.  The 
fourth  installment  was  not  due.  It  was  al- 
leged that  the  defendant  was  insolvent,  and 
was  unable  to  pay  for  the  land,  and  that  he 
held  plaintiff's  obligation  to  make  him  titles. 
The  plaintiff  prayed  for  a  Judgment  for  the 
amounts  due;  that  the  land  be  sold,  and  the 
proceeds  be  applied  to  the  payment  of  the 
installments  due;  and  that  the  surplus,  if 
any,  should  be  retained  by  the  sheriff  to 
satisfy  the  installment  thereafter  to  become 
due.  Under  these  facts  this  court  held  that 
in  equity  the  plaintiff  was  entitled  to  the 
relief  sought,  analogizing  the  case  to  the  fore- 
closure of  a  mortgage  where  the  debt  was 
due  in  installments.  In  the  present  case  the 
Insolvency  of  the  defendant  was  not  alleged. 
So  far  as  appears  from  the  record,  he  Is 
abundantly  solvent,  and  able  to  meet  any 
Judgment  that  could  be  obtained  n  gainst  blm 
on  these  notes.  Nor  does  it  appear  wheth- 
er the  plaintiffs  had  made  him  a  deed  to  the 
land,  or  given  blm  a  bond  for  titles.  No 
equitable  reasons  were  given  which  would 
authorize  a  court  of  equity  to  grant  the 
prayers  of  the  petition.  The  petition  makes 
simply  a  common-law  suit  upon  two  prom- 
issory notes,  with  a  prayer  for  a  special  lien 
on  the  land,  and  that  the  surplus  be  held  up 
to  satisfy  the  other  notes  upon  their  matu- 
rity.   Conceding  that  Littleton  v.  Spell,  su- 


erred  in  directing  a  verdict  and  entering  a 
Judgment  thereon. 

2.  The  defendant  also  complained  that  the 
judge  erred  in  striking  his  pleas.  These 
pleas  were,  in  substance,  that  the  plaintiffs 
represented  to  him  that  they  had  a  right  to 
sell  the  land,  whereas  in  truth  and  In  fact 
neither  they  nor  their  testator  bad  any  title 
to  the  land,  and  there  was,  therefore,  no 
consideration  for  the  notes;  that  the  title 
was  In  the  state  of  Georgia,  and  so  remained 
until  It  was  granted  to  defendant;  and,  fur- 
ther, that  the  plaintiffs  had  no  right  to  take 
the  notes,  because  there  was  never  any  order 
granted  them  by  any  court  authorizing  the 
sale,  and  the  contract  was,  therefore,  illegal  and 
void.  In  all  judicial  sales  in  this  state  the 
doctrine  of  caveat  emptor  applies.  The  pur- 
chaser at  such  a  sale  must,  at  his  peril,  ascer- 
tain that  the  officer  making  the  sale  has  com- 
petent authority  to  make  it,  and  that  he  is  ap- 
parently proceedhig  to  sell  under  the  prescrib- 
ed forms.  If,  therefore,  an  executor  having 
the  authority  to  sell  puts  up  and  exposes  for 
sale  a  certain  tract  of  land,  the  purchaser  Is, 
In  the  absence  of  fraud,  bound  to  pay  his  bid, 
although  the  testator  had  no  title.  At  such 
a  sale  the  executor  sells  the  Interest  of  the 
testator's  estate,  whatever  It  may  be,  with- 
out any  warranty  or  guaranty.  In  Colbert 
V.  Moore,  04  Ga.  602,  It  was  held  that  "a 
purchaser  of  property  at  administrator's  sale 
cannot  repudiate  his  bid  because  of  a  de- 
fective title,  or  no  title  at  all  in  the  intes- 
tate, when  there  Is  no  fraud  or  misrepre- 
sentation by  the  administrator."  See,  also, 
Jones  V.  Wamock,  67  Ga.  484.  The  plea 
does  not  disclose  that  there  was  any  fraud 
ou  the  part  of  the  executors  at  the  time  of 
the  sale.  It  is  true  it  alleges  that  they  rep- 
resented to  defendant  that  they  had  a  right 
to  sell,  but  not  that  these  representations 
were  fraudulent,  or  known  to  the  executors 
to  be  false,  or  that  the  executors  represented 
that  their  testator  had  title.  Nor  is  it  al- 
leged that  the  defendant  acted  upon  these 
misrepresentations,  or  believed  them  to  be 
true.  The  plea,  therefore,  failed  to  set  up 
any  such  fraud  or  misrepresentations  as 
would  constitute  a  defense  to  the  action  on 
the  notes.  The  plea  also  alleged  that  the 
executors  had  no  order  granted  them  by  any 
court  authorizing  them  to  sell  the  land.  This 
plea  was  also  Insufficient.  It  was  the  duty 
of  the  purchaser  to  ascertain,  before  bidding 
at  the  sale,  whether  the  executors  had  com- 
petent authority  to  sell.  A  purchaser  at  Ju- 
dicial sale  is  bound  to  look  to  the  Judgment, 
the  levy,  and  the  deed.  Brooks  v.  Rooney, 
11  Ga.  423,  5C  Am.  Dec.  436.  Moreover,  this 
being  a  sale  by  executors,  the  plea  was  In- 
sufficient, in  that  it  did  not  negative  the 
power  which  may  have  been  given  in  the 
will  authorizing  the  executors  to  sell  at  pri- 
vate or  public  sale  without  an  order  of  court. 


an  order  of  court  or  tbe  proTisions  of  the  will 
of  the  testator.  In  addition  to  all  of  tliis, 
the  purchaser  should  not  be  allowed  to  re- 
main In  possession,  and  at  the  same  time  set 
up  the  invalidity  of  the  sale  by  which  he  ac- 
<)nlred  that  possession.  It  seems  to  us  that, 
before  the  defendant  can  make  this  defense, 
if  he  can  make  It  at  all,  he  should  surrender 
the  land  to  the  executors.  This  certainly  is 
the  rule  as  to  ordinary  private  sales.  The 
pleas  of  the  defendant  contained  nothing 
■constituting  a  defense  to  the  action,  and  they 
were  properly  stricken  by  the  court  The 
judgment  Is  reversed  on  the  ground  that  the 
court  erred  In  directing  a  verdict  as  to  the 
two  notes  not  sued  on  and  In  entering  judg- 
ment thereon. 

Judgment  reversed.    All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


CENTRAL  OP  GEORGIA  RT.  CO.  t.  DOR- 
SET. 

(Supreme  Court  of  Georgia.     Dec.   11,  1902.) 

BAILWATS-NBOLlQBNCHi-CARRTINO  PASSEN- 
GER PAST  STATION  — DAMAGES  — FRIGHT  — 
PROXIMATH  CAUSB-BVIDENCB-CONTINUINO 
TORT— JURISDICTION. 

1.  Damages  traceable  in  some  measure  to  a 
toitious  act,  but  resulting  chiefly  from  other  and 
contingent  circumstances,  and  not  tbe  legal  or 
natural  consequence  of  tne  act,  are  too  remote 
to  be  tbe  basis  of  recovery  against  the  wroug- 
doer. 

2.  It  follows  that  where  a  female  passenger 
on  a  railroad  train  was  carried  beyond  her  sta- 
tion, and  the  train  stopped  near  tbe  next  sta- 
tion, and  the  passenger  walked  at  niebt  and 
without  escort,  tlirough  the  town,  to  the  house 
of  a  friend  in  that  town,  she  would  not  be  al- 
lowed to  show  that  she  was  frightened  by 
hearing  loud  voices  of  negro  men,  who  were 
walking  behind  her,  nnless  it  is  also  made  to 
appear  that  the  locality  was  one  in  which  such 
occasion  for  fright  was  likely  to  occnr,  and 
that  the  railroad  company  had  notice  of  tbia. 

3.  Where  a  continuous  tort  by  a  railroad 
company  is  commenced  in  one  county  and  com- 

Sleted  in  another,  the  principal  damage  being 
one  in  the  latter  county,  the  courts  of  that 
county  have  jurisdiction  of  the  cause  of  action. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Henry  county; 
W.  A.  Brown,  Judge  pro  hac. 

Action  by  N.  E.  Dorsey  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

R.  li.  Berner  and  Hail  &  Cleveland,  for 
plaintiff  in  ra:ror.  W.  T.  Dickens,  G.  W. 
Bryan,  and  L.  R.  Ray,  for  defendant  In  er- 
ror. 


SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Mrs.  Dorsey  purchased  a  ticket  of 
tbe  Central  of  Georgia  Railway  Company  at 
East  Point  6a.,  one  of  its  stations,  for  trans- 
portation to  Lovejoy,  Ga.,  another  of  its  sta- 

T  2.  Se«  Carriers,  vol.  >,  Cent.  Dig.  |  1082. 


of  the  ladles'  coach,  and  Mrs.  Dorsey  boarded 
the  coach  at  the  rear  end.  During  the  pas' 
sage  of  the  train  between  the  two  paints,  the 
conductor  failed  to  discover  Mrs.  Dorsey,  and 
she  failed  to  call  bis  attention  to  her  presence 
on  the  train,  or  that  her  destination  was  Love- 
joy.  The  train  was  not  stopped  at  Lovejoy 
for  her  to  get  off.  After  she  discovered  that 
she  had  passed  her  destination,  she  requested 
another  passenger  to  find  the  conductor.  The 
fellow  passenger  did  so.  The  conductor  then 
stopped  tbe  train.  Before  the  stop  was  made, 
tbe  train  had  run  a  short  distance  beyond  the 
station  at  Hampton,  the  station  on  the  road 
which  was  next  beyond  Lovejoy.  The  con- 
ductor assisted  Mrs.  Dorsey  off,  and  she  un- 
dertook to  walk  to  the  house  of  a  friend,  who 
resided  in  the  town  of  Hampton.  In  her  tes- 
timony she  said  that  she  walked  back  to  the 
station,  and  there  was  no  light  there.  She 
then  went  on  along  the  road  leading  to  her 
friend's  house.  On  her  way  to  the  station 
she  heard  loud  voices  of  people,  whom  she 
supposed  to  be  negroes,  and  after  she  left  the 
station  these  negroes  followed  her,  talking 
loudly.  She  became  very  much  fright«ied 
and  alarmed  on  account  of  the  voices  of  the 
negroes  and  their  following  her.  At  a  cross- 
street  she  turned  toward  the  house  of  her 
friend,  and  the  negroes  took  anotho:  street 
This  testimony  as  to  her  fright  because  of 
the  voices  of  the  negroes  and  tlieir  following 
her  was  objected  to  by  defendant's  coansel, 
and  the  objections  overruled  by  the  court. 
The  jury  returned  a  verdict  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial,  and  the 
admission  of  the  evidence  just  referred  to 
was  made  one  of  the  grounds  of  tbe  motion. 
The  court  overruled  the  motion,  and  the  mov- 
ant excepted. 

1,  2.  This  is  the  thh-d  time  this  case  has 
been  before  this  court  a06  Ga.  826,  32  S.  B. 
873;  113  Ga.  564,  38  S.  E.  958).  but  the  last 
trial  seems  to  have  been  the  first  at  which 
objection  was  made  to  the  evidence  as  to  the 
plaintiff's  hearing  the  negroes  following  her, 
and  as  to  her  consequent  fright  and  the  dam- 
ages resulting  to  her  therefrom.  The  prin- 
cipal objection  made  to  this  evidence  was  that 
it  did  not  show  such  damages  as  could  be 
recovered,  because  tbe  damages  sought  to  be 
pro\-ed  were  too  remote  and  consequential  In 
character.  We  think  this  objection  well  found- 
ed. Our  Civil  Code  declares  (sections  3912, 
3913):  "If  the  damages  are  only  the  imag- 
inary or  possible  result  of  the  tortious  act,  or 
other  and  contingent  circumstances  prepon- 
derate largely  in  causing  the  Injurious  effect 
such  damages  are  too  remote  to  be  the  basis 
of  recovery  against  the  wrong-doer."  "Dam- 
ages which  are  the  legal  and  natural  result 
of  *he  act  done,  though  contingent  to  some 
extent  are  not  too  remote  to  be  recovered. 
But  damages  traceable  to  the  act  but  not  Its 
legal  or  material  consequence,  are  too  remote 
and  contingent"     Tbe  damages  claimed  by 
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siaiurai  result  oi    uie  luruuuB  txKi  ui    ujc  uo- 
fendant.    It  was  not  shown  or  Intimated  In 
tlie  evidence  that  the  defendant  or  Its  agent 
Icnew,  or  had  any  reason  to  believe,  that  there 
were  any  negroes  at  the  station  or  In  the  vi- 
cinity, or  that  disorder  was  prevalent  or  com- 
mon In  the  neighborhood,  or  that  It  was  the 
custom  of  negroes  to  congregate  there,  and 
talk  In  a  bolsterona  manner.    The  defendant 
-was  not  bound  for  anything  which  happened 
to  Mrs.  Dorsey,  after  she  had  left  the  train, 
-which  was  not  the  natural  and  probable  result 
of  Its  putting  her  off  at  that  place.    It  was 
no   more  bound  to  pay  for  her  nervousness 
and  fright  occasioned  by  the  voices  of  negroes 
than  If  she  had  daJmed  to  have  seen  a  ghost 
and  been  thereby  frightened.    Upon  tliis  ques- 
tion, see  Hopk.  Pers.  InJ.  {  14  et  seq.,  where 
all  of  the  decisions  of  this  court  upon  the 
subject  are  collected.    Under  these  decisions 
we  are  clear  that  the  evidence  was,  in  this 
case,  inadmissible,  and  that  the  court  erred 
In  overruling  the  objections  thereto.    Defend- 
ant in  error  relied  mainly  upon  decisions  made 
In  other  states  In  regard  to  the  question  of 
proximate  cause;   but,  whatever  may  be  the 
rule  In  those  states,  this  coiirt  is  bound  by  the 
sections  of  the  Code  above  quoted,  and  by 
the  decisions  made  thereunder.    Of  course^ 
we  do  not  intend  to  hold  that  plaintiff  Is  not 
entitled  to  recover  for  fatigue  resulting  from 
her  walk  to  her  friend's  bouse  and  damages 
resulting  therefrom.    We  do  hold  simply  that 
she  cannot  recover  for  damages  resulting  from 
the  fright  she  so  graphically  described,  aris- 
ing from  hearing  the  negroes'  voices,  when 
it  does  not  appear  tliat  the  locality  was  one 
In  which  such  occasion  for  fright  was  likely 
to  occur,  or  that  the  defendant  had  any  no- 
tice of  this.    What  has  been  Just  said  dis- 
poses of  the  question  made  by  the  motion  for 
new  trial  in  regard  to  the  admission  of  evi- 
dence and  to  the  refusal  to  give  in  cliarge  a 
request  substantially  emtxidylng  the  law  laid 
down  in  the  first  headnote. 

S.  It  appears  that  the  station  at  which  the 
plaintiff  expected  to  leave  the  train,  and  for 
which  she  had  purchased  a  ticket,  was  in 
Clayton  county,  while  the  station  near  which 
she  was  put  off  was  in  Henry  county.  In 
which  latter  county  the  suit  was  brought 
The  defendant  requested  the  court  to  charge 
the  Jury  as  follows:  "A  party  must  sue  for 
a  tort  in  the  county  where  the  tort  is  commit- 
ted, and,  under  the  facts  of  the  case,  the  plain- 
tiff cannot  recover  for  any  damages  for  any 
tort  that  occurred  In  CLiyton  county.  If 
Hampton  Is  in  Henry  county,  the  plaintiff  can- 
not recover  for  being  carried  beyond  Lovejoy, 
or  tor  not  putting  her  off  at  Lovejoy."  In 
our  opinion,  there  was  no  error  In  refusing 
to  give  this  charge.  While,  under  the  plain- 
tiff's theory,  it  was  a  tort  not  to  stop  the 
train  at  Lovejoy,  and  this  tort  was  committed 
In  Clayton  county,  the  carrying  her  on  be- 
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uo.  x^i,  oi   a.  Bi.  J.OX. 

4.  The  question  as  to  the  remarks  made  by 
plaintiff's  counsel,  and  claimed  by  the  defend- 
ant to  liave  been  improper,  is  not  likely  to 
arise  again,  and  no  opinion  is  expressed  there- 
on. 

Judgment  reversed.  All  tlie  Justices  con- 
currhig,  axe/pt  LUMPKIN,  P.  J.,  absent 


MABRY  V.  CITY  ELECTRIC  RY.  00. 
(Supreme  Court  of  Georgia.    Dec.  10,  1902.) 

EXPULSION  OP  PASSBNQBB^DAMAGES. 

1.  A  railroad  company  is  liable  in  damages 
for  au  injury  to  the  feelings  and  sensibilities 
of  a  passenger,  caused  by  his  wroiigful  expul- 
sion from  one  of  Its  cars,  though  such  passen- 
ger may  not  have  received  any  physical  injur; 
thereby. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county; 
John  H.  Reece,  Judge. 

Action  by  Mrs.  Joe  Mabry  against  the  City 
EUectric  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Seaborn  &  Barry  Wright,  for  plaintiff  in 
error.  Denny  &  Harris,  for  defendant  in 
error 

CAMDLEIR,  J.  Mrs.  Mabry  brought  suit 
for  damages  against  the  City  Electi-lc  Rail- 
way Ompany,  a  street  railroad  corporation, 
of  the  city  of  Rome.  Her  petition  alleged 
that  on  a  named  day  she  boarded  a  car  of 
the  defendant  at  a  point  "some  200  yards 
from  the  switch  where  all  cars  on  the  line 
of  the  defendant  company  meet,  •  •  ♦ 
and  from  which  points  the  cars  run  to  the 
several  destinations  of  the  line."  It  was  hei 
intention  to  go  to  her  home  In  North  Rome. 
As  she  boarded  the  car,  she  asked  the  con- 
ductor If  she  could  ride  to  the  switch,  and  be 
transferred  to  an  outgoing  car,  and  go  to  her 
home,  and  the  conductor  replied  that  she 
could.  She  then  paid  her  fare,  and  when  the 
car  reached  the  switch  she  "got  off  of  the 
Incoming  car  from  North  Rome  and  l)oarde<l 
the  outgoing  car  to  North  Rome."  Transfers 
of  passengers  were  made  orally  by  the  con- 
ductors of  the  company,  and  not  by  written 
transfer  tickets,  and  she  supposed  that  sbe 
bad  t>een  transferred,  as  promised  by  the  con- 
ductor of  the  car  that  she  first  boarded. 
After  riding  a  short  distance  on  the  outgcrfng 
car,  the  conductor  asked  for  her  fare.  She 
told  him  that  she  had  paid  her  fare,  and  ex- 
plained the  agreement  made  by  the  conductor 
of  the  car  which  she  had  first  boarded;  but 
in  spite  of  her  protests  the  conductor  ejected 
her  In  the  presence  of  other  passengers,  and 
she  was  compelled  to  walk  to  her  home,  a 
distance  of  more  than  a  mile.    She  sued  for 

T  L  See  Carrlen,  vol.  •,  Cunt.  Dig.  {  14SS. 


foregoing  statement,  the  grounds  of  demurrer 
being:  (1)  That  no  cause  of  action  was  set 
out,  In  that  no  physical  Injury  -was  alleged  to 
have  been  sustained  by  the  plalntlfF;  and  (2) 
that  no  damages  for  pain  and  suffering  "or 
other  pathological  damages"  can  be  recovered 
unless  there  Is  some  physical  Injury.  The 
court  sustained  this  demurrer,  and  dismissed 
the  petition,  and  the  plaintiff  excepted. 

It  will  be  observed  that  the  defendant  does 
not  call  In  question  by  its  demurrer  the  suffi- 
ciency of  the  allegations  of  wrong  done  to  the 
plaintiff  by  its  servants,  but  asserts  that  no 
cause  of  action  is  set  out,  in  that  no  physical 
injury  is  alleged  to  have  been  sustained  by 
her.  So  far  as  appears  from  the  pleadings, 
the  plaintiff  was  rightfully  on  the  car  from 
which  she  alleges  that  she  was  ejected,  and 
under  the  alleged  agreement  made  with  her 
by  the  conductor  of  the  first  car  she  was 
entitled  to  ride  to  her  home  on  the  second 
car.  After  Informing  the  conductor  of  the 
second  car  of  the  facts  of  that  agreement, 
which,  If  true,  entitled  her  to  ride  to  her 
destination  in  pursuance  of  her  original  de- 
sign, it  is  alleged  that  he,  over  her  protests, 
and  in  the  presence  of  other  passengers,  eject- 
ed her  from  the  car,  compelling  her  to  walk 
to  her  home,  a  distance  of  more  than  a  mile. 
Her  suit  Is  for  wounded  f eelingrs  and  physical 
distress  on  account  of  this  wrongful  treat- 
ment "Wounding  a  man's  feelings  Is  as 
much  actual  damage  as  brealiing  his  limbs. 
The  difference  Is  that  one  is  Internal  and  the 
other  external;  one  mental,  the  other  phys- 
ical." Head  v.  Railway  Co.,  79  Ga.  860,  7 
S.  E.  218,  11  Am.  St  Rep.  434.  The  defend- 
ant company  owed  the  duty  to  the  plaintiff 
to  carry  her  safely  and  properly  to  her  des- 
tination, and  under  this  obligation  she  was 
entitled  to  be  treated  respectfully.  If  it  In- 
trusted this  duty  to  servants,  the  law  holds 
it  responsible  for  the  manner  in  which  these 
servants  executed  thehr  trust  The  precise 
question  made  by  the  demurrer  in  the  case 
at  bar  was  before  this  court  in  the  case  of 
Cole  V.  Railroad  Co.,  102  Ga.  474,  31  S.  E. 
107.  In  the  present  case,  as  In  the  case  cited, 
the  question  presented  is,  does  the  law  afford 
any  redress  for  wounded  feelings  unaccompa- 
nied by  Injury  to  the  person  or  purse?  Both 
cases  are  clearly  distinguishable  from  the 
case  of  Chapman  v.  Telegraph  Co.,  88  Ga. 
763,  15  S.  K.  901,  17  L.  R.  A.  430,  30  Am.  St 
Rep.  183.  In  the  Chapman  Case  there  was 
no  tort  Independently  of  the  violation  of  the 
contract,  and  In  such  cases  the  best  decisions 
of  the  courts  of  last  resort  are  to  the  effect 
that  the  damages  recoverable  are  strictly  com- 
pensatory, and  take  on  the  vindictive  or  ex- 
emplary feature  only  In  cases  where  the  In- 
Jury  Is  willful,  wanton,  or  malicious.  That 
case  proceeds  upon  the  Idea  of  a  negligent 
omission  to  perform  a  contractual  obligation. 


baaed  upon  the  wrongful  commission  of  an 
overt  act,  which  In  itself  involved  the  feel- 
ings, sensibilities,  and,  in  a  measure,  the  rep- 
utation, of  the  plaintiff;  an  act  tending  to 
degrade  her  in  the  estimation  of  other  pei'sons 
present  at  the  time.  The  Injury  alleged  is. 
not  the  failure  to  carry  the  plaintiff  to  tier 
destination,  but  her  expulsion  from  the  car 
over  her  protestations  of  her  right  to  remain 
thereon.  We  do  not  think,  therefore,  that  the 
Chapman  Case  Is  applicable  to  tbu  case  at 
bar.  While  the  law  protects  the  person  of 
the  citizen  from  physical  injury,  it  also  pro- 
tects his  feelings  from  laceration,  and  wiD 
apply  money  to  snch  wounds  as  a  aalre  for 
their  healing. 

The  court  erred  in  sustaining  the  demarrer 
to  the  petition,  and  the  Judgment  is  therefore 
reversed.  All  the  justices  concurring,  except 
LUMPKIN,  P.  J.,  absent 


ANDERSON  et  al.  r.  LEYERBrTTB. 
(Supreme  Court  of  Georgia.     Dec.  11,  1902.) 

BILL  OF   SALE— EXECUTION  —  ATTESTATION — 

RBCORDINO— CONDITIONAL    8ALE3- 

MARB-TITLB  TO    FOAL. 

1.  A  conditional  bill  of  sale  may  be  executed 
before  and  attested  by  a  clerk  of  a  miperior 
court  in  the  county  wherein  he  holds  bis  o£ace. 
and  may  thereupon  be  properly  recorded  in  any 
other  county  whereiu  the  vendee  resides  at  the 
time  of  its  execution.  When  so  recorded,  snob 
bill  of  sale  is  admissible  in  evidence  under  the 
same  rules  as  govern  the  admission  of  regis- 
tered moi-tgages. 

2.  A  bill  of  sale  for  a  designated  mare,  which 
was  then  in  foal,  but  not  so  described,  pro-vid- 
ed  that  title  to  the  mare  should  remain  in  the 
vendor  till  the  payment  of  the  purchase  price. 
The  instrument  was  properly  executed  and  re- 
corded. The  vendee  sold  the  mare's  colt  when 
a  few  days  old.  to  one  who  had  no  actual  uo- 
tice  of  the  title  of  the  vendor  of  the  mare. 
Held  that,  until  the  purchase  money  of  the 
mare  was  fully  paid,  the  purchaser  of  the  colt 
did  not  acquire  title  thereto,  as  against  the 
vendor  of  the  mare. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jasper  connty; 
H.  M.  Holden,  Judge. 

Action  by  Anderson  &  Conley  against  I^. 
Leverette.  Judgment  for  defendant  and 
plaintiffs  bring  errw.    Reversed. 

W.  S.  Florence,  for  plaintiffs  in  error.  X 
D.  Kilpatrick,  for  defendant  in  error. 

FISH,  J.  On  January  21,  1898,  Anderson 
&  Conley  executed  to  Lee  Comweil  .i  bill  of 
sale  for  a  certain  mare,  therein  described 
as  "one  black  mare,  nine  years  old,  known  aa 
the  'Mayfieid  Uwens  Mare' ";  it  being  stipu- 
lated in  the  bUl  of  sale  that  the  title  to  the 
mare  was  retained  in  Anderson  &  Oonley  uur 
til  the  purchase  price,  (t>5,  should  be  fuUy 
paid.  The  Instrument  was  executed  !n  the 
presence  of  and  attested  by  the  clerk  of  the 


puBaesBiou  oi  lue  mare,  oy  xue  cierK  oi  uie 
superior  court  of  the  latter  county.  The 
mare  was  heavy  with  foal  at  the  time  of  the 
execution  and  record  of  the  bill  of  sale, 
though  not  so  described  therein.  Within  a 
few  days  after  she  dropped  the  colt,  Gornwell 
sold  the  colt  to  Mrs.  Em.  Leverette,  who  at 
the  time  had  no  actual  notice  that  Anderson 
&  Conley  had  title  to  the  mare.  On  Novem- 
ber 15,  1889,  Cornweli  returned  the  mare  to 
Anderson  &  Conley,  and  they  entered  a  cred- 
it on  the  bill  of  sale  of  $35.  The  balance 
of  the  purchase  money  not  having  been  paid, 
Anderson  &  Conley  brought  an  action  of  tro- 
ver against  Mrs.  Leverette  for  the  colt  Upon 
the  trial  the  plaintiffs  elected  to  take  a  mon- 
ey verdict,  and  the  value  of  the  colt  was 
shown  to  be  $70  or  $75.  The  plaintiffs  of- 
fered to  put  in  evidence  the  conditional  bill 
of  sale,  but,  upon  objection  by  the  defendant, 
it  was  excluded,  because  "the  same  had  not 
been  proven  by  the  subscribing  witness,  and 
because  It  was  not  properly  attested  so  as  to 
admit  it  to  record,  In  that  the  cleric  of  the 
superior  court  of  Newton  county  had  no  au- 
thority to  attest  a  conditional  sale  contract 
for  record  in  Jasper  county."  The  court 
thereupon  directed  a  verdict  for  the  defend- 
ant. Plaintiffs  sued  out  a  bill  of  exceptions, 
assigning  eiTor  upon  the  ruling  of  the  court 
in  sustaining  the  objection  to  the  admissibil- 
ity In  evidence  of  the  bill  of  sale,  and  upon 
the  direction  of  the  verdict 

1.  Written  contracts  of  the  sale  of  pononal 
property,  stipulating  that  the  title  thereto  is 
to  remain  in  the  vendor  until  the  purchase 
price  thereof  shall  have  been  paid,  "shall  be 
executed  and  attested  in  the  same  manner 
as  mortgages  on  personalty."  Civ.  Code,  { 
2776w  "A  mortgage  on  personal  property 
must  be  executed  In  the  presence  of,  and  at- 
tested by,  or  proved  before,  a  notary  public 
or  Justice  of  any  court  In  this  state,  or  a 
clerk  of  the  superior  court  »  *  ♦  and  re- 
corded." Id.  S  2^24.  "A  mortgage  on  per- 
sonalty must  be  recorded  in  the  county 
where  the  mortgagor  resided  at  the  time  of 
Its  execution,  if  a  resident  of  this  state;  or 
where  the  property  Is  located  In  some  county 
other  than  that  of  the  mortgagor's  residence, 
then.  It  shall  be  recorded  in  the  county  where 
the  property  Is  located  at  the  time  of  the 
execution  of  the  mortgage,  in  addition  to  be- 
ing recorded  in  the  county  of  the  mortgagor's 
residence."  Id.  t  2726.  The  bill  of  sale  in 
the  present  case,  having  been  executed  in  the 
presence  of  and  attested  by  the  clerk  of  the 
superior  court  of  Newton  county,  we  are  very 
clear  that,  under  the  provisions  of  the  Code 
above  cited,  it  was  properly  recorded  by  the 
clerk  of  the  superior  court  of  Jasper  county, 
where  the  vendee  resided  at  tlie  time  of  the 
execution  of  the  bill  of  sale.  Counsel  for  the 
defendant  In  error  contends  that  under  the 
niiiug  made  in  Bos  worth  v.  Davis,  26  6a. 


US  lue  ittw  TBiaiiug  lu  iiie  legisiry  oi  uiub  oi 
sale  Is  the  same  as  that  for  the  recording  of 
mortgages,  the  bill  of  sale  In  the  present  case 
was  not  properly  recorded.  In  the  case  Just 
cited  the  question  was  whether  the  attesta- 
tion of  a  mortgage  of  land  by  a  clerk  of  the 
superior  court  of  a  county  other  than  the 
county  In  which  the  land  lay,  and  in  which 
the  mortgage  should  be  recorded,  was  suffi- 
cient to  admit  it  to  record,  without  further 
proof.  The  court  held  that  it  was  not  The 
ruling  was  based  upon  the  act  of  February 
14,  1850  (Cobb,  Dig.  p.  180),  which  declared: 
"It  shall  and  may  be  lawful  for  the  clerks 
of  the  superior  courts  to  administer  to  any 
witness  or  witnesses  to  a  deed,  conveyance, 
or  other  paper  intrusted  for  record,  the  usual 
oath  or  affidavit  heretofore  administered  by 
a  Judicial  officer  or  notary  public.  In  mak- 
ing probate  of  the  same  to  admit  said  papers 
to  record."  This  act,  however,  was  changed 
by  the  provisions '  of  our  first  Code,  which 
went  Into  effect  In  January,  18C3  (see  sec- 
tion 266U),  which  declared  that  in  order  to 
authorize  the  record  of  a  deed  to  realty  or 
personalty,  if  executed  in  this  state,  "it  most 
be  attested  by  a  Judge  of  a  court  of  record 
of  this  state,  or  a  Justice  of  the  peace,  or 
notary  public,  or  clerk  of  the  superior  court 
in  the  county  in  which  the  three  last  men- 
tioned officers,  respectively,  hold  their  ap- 
pointments," etc.  Our  present  Civil  Code 
has  a  similar  provision  (Civ.  Code,  f  3620). 
This  language  evidently  means  that  a  clerk 
of  a  superior  court  can  attest  a  deed  In  the 
county  wherein  be  holds  his  office,  and  not 
elsewhere,  and  certainly  does  not  mean  that 
he  can  only  witness  a  deed  when  It  is  to  be 
recorded  In  that  county.  The  provisions  of 
Civ.  Code,  {  2774,  relating  to  the  execution 
and  attestation  of  mortgages,  are  even  broad- 
er, as  we  have  seen;  for  it  Is  there  declared 
that  the  attestation  may  be  by  "a  clerk  of 
the  superior  court,"— meaning,  of  course,  any 
clerk  of  a  superior  court  in  this  state.  "A 
registered  deed  shall  be  admitted  in  evidence 
in  any  court  in  this  state  without  further 
proof,  unless  the  maker  of  the  deed,  or  one 
of  his  heirs,  or  the  opposite  party  in  the 
cause,  will  file  an  affidavit  that  the  said  deed 
is  a  forgery,  to  the  best  of  his  knowledge 
and  belief,"  etc.  Civ.  Code,  f  3628.  "Mort- 
gages, when  duly  executed  and  recorded, 
stiall  be  admitted  in  evidence  under  the  same 
rules  as  registered  deeds."  Id.  §  2728.  "(3on- 
dltlonal  bills  of  sale  must  be  recorded  with- 
in thirty  days  from  their  date,  and  In  other 
respects  shall  be  governed  by  the  laws  re-> 
latlng  to  the  registration  of  mortgages."  Id. 
i  Tin.  It  follows  that  the  bill  of  sale  In  the 
present  case,  having  been  properly  executed 
and  recorded,  was  admissible  in  evidence, 
without  other  proof,  In  the  absence  of  an  at< 
tack  upon  it  for  forgery,  and  It  was  erro. 
neous  for  the  court  to  exclude  the  same 


It  should  be  fully  paid.  "Tbe  Increase  of  all 
animals  follow  the  condition  of  the  mother 
and  belong  to  tlie  owner  of  the  mother  at 
the  time  of  birth."  Civ.  Code,  {  3075.  This 
was  tbe  rule  of  both  the  common  and  the 
dvll  law.  2  Bl.  Comm.  890.  The  title  to  the 
colt  was  therefore  In  Anderson  &  Conley. 
Did  Mrs.  Leverette,  under  the  facts  of  the 
case,  hare  notice  of  this  title?  We  think 
she  did.  It  is  true  that  she  had  no  actual 
knowledge  that  Anderson  &  Conley  owned 
the  colt,  but,  as  already  said,  she  had  con- 
structive notice  that  they  owned  the  mare; 
and  as  the  colt  was  only  a  few  days  old 
when  she  purchased  It  from  Comwell,  and, 
of  course,  not  weaned.  It  was  connected  with 
its  mother  for  nurture,  and  the  then  exist- 
ing relation  between  the  mare  and  colt  was 
sutHcient,  at  least,  to  put  Mrs.  Leverette  up 
-on  inquiry,  which,  if  followed  up,  wouid  1 
bave  disclosed  that  Anderson  &  Conley  owned 
the  colt.  It  has  been  frequently  held  In  Ju- 
risdictions where,  as  at  common  law,  the 
title  to  mortgaged  property  Is  in  the  mort- 
gagee, that  the  increase  of  a  female  animal 
which  is  under  a  mortgage  Is  covered  by  tbe 
mortgage,  as  against  innocent  third  parties, 
^during  the  period  requisite  for  suitable  nur- 
ture of  such  increase  by  the  mother.  1  Cob- 
bey,  Chat.  Mortg.  {{  366,  86a  It  follows 
from  the  foregoing  that,  if  tbe  court  had  not 
■excluded  the  conditional  bill  of  sale  from 
the  evidence,  the  plaintiffs  would  have  made 
out  a  case  which  would  have  entitled  them 
to  a  verdict. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent 


HANSON  T.  STEPHENS  et  al. 

-(Supreme  Court  of  Georgia.     Dec.   11,   1802.) 

'INSOLVENCY  —  RBCEIVERSHIP  —  B.'^NKRUPT- 
CT  —  TRUSTEE  —  RECEIVER'S  AND  ATTOR- 
NEY'S FEES— PAYMENT— INJUNCTION  —  BIU. 
OF  EXCEPTIONS. 

1.  Exceptions  to  a  judgment  on  a  motiou  to 
'dissolve  an  injunction  can  come  to  the  supreme 
court  only  by  an  ordinary  bill  of  exceptions, 
and  not  by  a  fast  bill. 

2.  While  a  fund  raised  by  a  sale  of  the  prop- 
erty of  an  insolvent  debtor,  through  the  me- 
dium of  a  receiver  under  tbe  orders  of  a  state 
court,  may,  ou  the  application  of  a  trustee,  ap- 
pointed after  an  adjudication  of  such  debtor  as 
a  banlcrupt,  for  a  transfer  of  such  fund  in  the 
«tate  court  to  him,  be  charged  with  the  cost 
and  expenses  of  converting  the  property  of  tbe 
debtor  into  cash,  yet  after  the  property  of  a 
debtor  has  been  seized  under  the  order  of  a 
state  court  and  placed  in  tlie  hands  of  a  tem- 
porary receiver,  and  after  the  adjudication  of 
such  person  as  a  baulcrupt,  and  before  the  con- 
version of  bis  property  into  cash  has  been 
made  by  the  receiver,  the  trustee,  on  applica- 
tion to  the  state  court,  is  entitled  to  the  pos- 
session of  the  projierty  for  tlie  purpose  of  be- 
in?  sold  and  administered  in  the  court  of  banlc- 
j-uptry;  and  it  is  error  on  the  part  of  the 
Judge  of  the  state  court  to  order  the  transfer 


paid  out  of  the  property  must  be  remitted  to 
the  banlcruptcy  court  for  the  adjudication  and 
establishment  of  their  respective  claims. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Pike  county;  E. 
J.  Reagan,  Judge. 

Petition  by  C.  B.  Henderson,  Individually 
and  as  next  friend  of  L.  F.  Henderson  and 
another,  mhiors,  against  J.  J.  Rogers  and  oth- 
ers, for  tbe  appointment  of  a  receive  to  take 
charge  of  the  estate  of  J.  J.  Rog»s,  in  which 
0.  A.  Stephens  was  appointed  recelyer.  J. 
W.  Hanson,  as  trustee  In  bankruptcy  of  said 
J.  J.  Rogers,  applied  for  an  order  requiring 
tbe  receiver  to  turn  over  to  applicant  all  the 
property  and  assets  In  his  possession  belong- 
ing to  the  bankrupt  The  application  was 
conditionally  granted,  and  applicant  brings 
error.    Reversed. 

W.  W.  Lambdin,  for  plaintiff  In  error. 
Dodd,  Newman  &  Dodd,  for  defendants  In  er- 
ror. 

LITTLE,  J.    On  the  27th  of  November. 

1901,  O.  B.  Henderson,  In  bis  own  right  and 
as  next  friend  of  L.  F.  and  J.  M.  Henderson, 
minors,  filed  in  the  superior  court  of  Pike 
county  an  equitable  petition  against  J.  J.  and 
W.  T.  Rogers,  Mrs.  S.  R.  Henderson,  and  Mra. 
Llllle  Famum,  in  which,  after  making  certain 
allegations,  they  prayed  for  equitable  relief, 
the  grant  of  an  injunction,  and  the  appobit- 
ment  of  a  receiver  to  take  charge  of  the  es- 
tate of  tbe  principal  d^endant  J.  J.  Bogers: 
and  on  the  5th  of  March,  1902,  the  Judge  of 
the  superior  court  granted  an  order  restrain- 
ing Bogers  from  disposing  of  his  iMxtperty, 
from  creating  any  liens  thereon,  and  appoint- 
ed Stephens  as  temporary  receiver,  to  take 
charge  of  and  hold  the  property  and  assets  of 
J.  J.  Rogers  until  the  further  order  of  tbe 
court;  and  a  rule  nisi  was  also  Issued,  call- 
ing on  Rogers,  on  a  day  named,  to  show  cause 
why  the  injunction  should  not  be  granted  and 
a  receiver  appointed,  as  prayed  for.  Pending 
this  condition  of  tbe  case,  on  March  20,  1902. 
a  petition  In  Involuntary  bankruptcy  was  filed 
against  Rogers  at  tbe  instance  of  his  credit- 
ors; and  on  April  6tb  thereafter  he  was  duly 
adjudicated  a  bankrupt  In  accordance  with 
the  terms  of  tbe  banlmipt  act    On  April  2S, 

1902,  J.  W.  Hanson  was  duly  and  legally 
appointed  trustee  for  the  estate  of  said  bank- 
rupt and  duly  qualified  as  such.  On  May  19. 
1002,  tbe  trustee  was  authorized  by  an  order 
passed  by  the  Judge  of  tbe  ITnited  States  dis- 
trict court  for  the  Soutliern  district  of  Geor- 
gia, to  apply  to  the  superior  court  of  Pike 
county  for  an  order  requiring  and  directing 
tbe  temporary  receiver  to  turn  over  and  sur- 
render to  him  all  of  the  property,  effects,  and 
assets  which  he  had  in  his  custody  and  con- 
trol, belonging  to  the  l>ankrupt    At  tbe  time 
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passed,  restrained  the  plaintiffs  In  the  peti- 
tion pending  in  the  state  court  from  further 
proeeeduig  against  the  property  and  assets  of 
tlie  bankrupt  in  the  state  court  Neither  the 
receiver  nor  any  creditor  resisted  the  appli- 
cation of  the  trustee  to  be  put  in  possession 
of  the  property  and  assets  of  the  bankrupt; 
bat,  when  said  petition  came  on  to  be  heard 
In  the  superior  court,  the  attorneys  for  the 
plaintiffs  in  the  state  court  and  the  tempo- 
rary receiver  made  application  to  be  allowed 
fees  and  expenses  out  of  the  assets  of  the 
bankrupt,  and  introduced  evidence  tending 
to  show  the  value  of  the  services  rendered 
both  by  the  receiver  and  the  attorneys.  The 
result  of  this  bearing  was  that  the  Judge  of 
the  superior  court  passed  the  following  or- 
der: "Upon  hearing  the  within  application, 
tbe  court  declines  to  pass  upon  the  question 
of  dissolving  the  temporary  injunction  and 
receivership  in  this  case,  on  the  ground  that 
an  order  lias  heretofore  been  granted  by  tbe 
court  suspending  the  proceedings  In  this  case 
on  account  of  the  adjudication  in  bankruptcy 
of  the  defendant  J.  J.  Rogers.  It  is  further 
ordered  and  adjudged  that  upon  tbe  payment 
of  the  expenses,  amounting  to  $32,  Incurred 
by  the  receiver,  and  upon  payment  of  $500  to 
the  receiver.  Edward  A.  Stephens,  as  bis 
compensation,  and  upon  the  further  payment 
of  the  further  sum  of  $500  to  Dodd,  New- 
man &  Dodd,  attorneys,  as  their  compensa- 
tion,—said  amounts  having  been  adjudged 
by  this  court  to  be  due  said  Dodd,  Newman 
&  Dodd  for  services  In  filing  the  original  pe- 
tition and  the  petition  for  tbe  appointment 
of  a  receiver  in  said  case,— the  receiver  is  di- 
rected to  turn  over  and  deliver  to  the  trustee 
in  bankruptcy,  J.  W.  Hanson,  the  assets, 
choses  In  action,  and  effects  of  J.  J.  Rogers, 
bankrupt,  now  in  his  hands  as  such  receiv- 
er." Tbe  trustee  excepted  to  this  order,  and 
alleged  that  the  court  erred:  First,  in  de- 
clining to  pass  upon  the  question  of  dissolv- 
ing the  temporary  injunction,  for  tbe  reason 
that  tbe  case,  as  made  by  tbe  pleadings,  did 
not  Justify  the  grant  of  an  Injunction  and  the 
appointment  of  a  receiver,  and  that  the  sus- 
pending of  the  proceedings  on  account  of  the 
bankruptcy  proceedings  was  no  bar  to  tbe 
action  sought  by  the  trustee;  second,  in 
awarding  a  fee  of  $500  to  the  temporary  re- 
ceiver for  his  services,  and  a  like  amount  to 
the  attorneys  for  services  rendered  in  tbe 
state  court;  and,  third,  in  making  the  pay- 
ment of  said  fee  of  $500  to  said  receiver,  and 
$500  to  said  attorneys  for  the  receiver,  con- 
ditions precedent  to  the  delivery  of  tbe  as- 
sets of  the  bankrupt  to  tbe  trustee. 

L  Upon  the  call  of  tbe  case  In  this  court, 
a  motion  was  made  by  attorneys  for  the  de- 
fendant in  error  to  dismiss  the  bill  of  ex- 
ceptions, for  tbe  reason  that,  "the  grounds 
of  exceptions  in  said  bill  being  exceptions 
to  the  order  of  tbe  court  below  refusing  to 


is  no  merit  in  this  motion  to  dismiss.  Civ. 
Code,  {  5540.  "A.  fast  writ  of  error  will  not 
lie  to  a  refusal  to  dissolve  an  Injunction." 
Smith  v.  WUlIs,  105  Ga.  840,  32  S.  E.  92,  and 
citations. 

2.  It  appears  from  the  evidence  of  Ste- 
phens, the  temporary  receiver,  that  while  he 
had  in  his  hands  a  large  amount  of  proper- 
ty belonging  to  the  estate  of  Rogers,  which 
be  had  received  by  virtue  of  his  appointment 
in  the  state  court,  his  total  cash  receipts  had 
been  $231.63,  and  his  disbursements  $208.24, 
and  that  there  remained  In  bis  hands  the 
sum  of  $43.39.  Tbe  petition  to  the  Judge  of 
the  superior  court,  asking  for  an  allowance  of 
fees  for  the  attorneys  in  the  state  court  and 
for  the  temporary  receiver,  contained  a  prayer 
that  an  order  be  passed  fixing  the  fees  of 
said  attorneys  and  receiver,  and  that  the 
same  be  paid  out  of  tbe  assets  of  the  estate 
before  thej  were  delivered  to  the  trustee; 
and  it  was  under  these  prayers,  and  the  evi- 
dence as  to  the  value  of  the  services  of  each, 
that  the  Judge  made  and  passed  the  order 
complained  of.  It  will  be  noted  that  this 
order,  in  effect,  dlrvects  the  transfer  of  the 
assets  of  tbe  bankrupt  to  the  ti-ustee  ouly- 
on  payment  -  of  the  sums  named  In  tbe  or- 
der. We  are  of  opinion  that  the  court  errert 
in  the  passage  of  the  order  to  which  excep- 
tions are  taken.  It  was  admitted  that  tlie 
only  fund  in  the  hands  of  the  receiver  was 
$43.39,  and  the  only  way  in  which  tbe  ad- 
ditional sum  ordered  to  be  paid  could  be  rais- 
ed was  by  the  sale  of  sufficient  assets  in  the 
bauds  of  tbe  temporary  receiver.  But  at  the 
time  tbe  order  was  passed,  title  to  these  as- 
sets had  vested  in  the  trustee  In  bankrupt- 
cy. By  section  70a  of  the  bankrupt  act  of 
1898  [U.  S.  Comp.  St.  1901,  p.  3451],  It  is 
declared  that  the  trustee  of  the  estate  of  a 
bankrupt,  upon  bis  appointment  and  quali- 
fication, and  his  successor  or  successors  if 
be  should  have  one  or  more,  upon  their  ap- 
pointment and  qualification,  shall,  in  turn,, 
bo  vested  by  operation  of  law  with  the  title 
of  the  bankrupt  as  of  the  date  be  was  adjudg- 
ed a  bankrupt,  except  in  so  far  as  it  is  to 
tbe  property  exempt.  Construing  the  order 
of  his  honor  Judge  Reagan  by  the  plain 
meaning  of  Its  terms,  the  court  refused  to 
authorize  the  transfer  unless  the  sums  named 
should  be  first  paid.  No  fund  was  In  the 
bands  of  the  receiver  out  of  which  these  al- 
lowances could  be  paid,  and  there  was  no 
other  manner  of  raising  them  except  by  a 
sale  of  the  property  of  tbe  bankrupt  in  tbe 
hands  of  tbe  receiver,  on  tbe  theory  that 
they  were  entitled  to  be  paid  because  they 
were  proper  charges  of  the  officers  of  the 
court  in  bringing  In  this  fund.  In  tbe  case 
of  Wilson  V.  Parr,  115  Ga.  629,  42  S.  B.  5,  it 
was  ruled  by  this  court  that  it  was  not  er- 
roneous for  a  superior  court,  which  had  ap- 
pointed a  receiver  to  take  charge  of  and  ad- 


Uver  those  assets  to  the  trustee  in  bankrupt- 
cy; and  it  was  there  further  ruled  that  the 
state  courts  might  and  should  first  charge 
the  assets  so  to  be  delivered  with  the  pay- 
ment of  the  costs  and  expenses  Incurred  in 
bringing  the  same  into  court,  before  requir- 
ing delivery  to  be  made  to  the  trustee.  But 
under  the  facts  of  the  case  there  presented, 
it  appeared  that  the  assets  of  the  bankrupt 
had,  by  proper  orders  of  the  superior  court, 
been  reduced  to  cash,  and  the  fund  brought 
into  the  superior  court  for  distribution,  and 
the  properly  which  was  asked  to  be  turned 
over  was  money.  Following  the  well-estab- 
lished rule,  founded  upon  principles  of  Jus- 
tice and  right,  the  proposition  was  recog- 
nized that  this  money  in  the  hands  of  a  re- 
ceiver, which  had  arisen  from  the  disposi- 
tion of  the  property  In  liis  hands  by  orders 
of  the  court,  should  be  first  charged  with  the 
expenses  of  converting  the  assets  into  cash; 
that  these  charges  amounted  to  proper  ex- 
I)enses  for  such  services;  and  that  the  fund 
should  be  diminished  by  an  allowance  of 
these  proper  charges.  In  the  way  of  costs. 
But  so  far  as  we  know,  It  has  never  been 
ruled  that  property  of  a  duly  adjudicated 
bankrupt,  in  the  hands  of  a  temporary  re- 
ceiver In  a  state  court,  shall  or  can  be  made 
subject  to  sale  by  the  state  court  for  the 
purpose  of  liquidating  claims  of  the  receiver 
for  fees,  especially  after  the  trustee  in  bank- 
ruptcy has  applied  for  possession  of  the  same; 
and  there  are  many  reasons  why  this  can  not 
properly  be  done.  At  the  very  date  of  the 
passage  of  the  order  in  this  case,  by  oper- 
ation of  the  bankrupt  law  the  title  to  the 
property  had  been  taken  out  of  the  bankrupt, 
and  put  in  the  trustee  for  the  benefit  of  the 
bankrupt's  creditors.  The  bankruptcy  court 
had  assumed  full  Jurisdiction,  and  the  trus- 
tee was  entitled  to  have  the  estate  of  the 
bankrupt,  wherever  that  might  be  found. 
There  is  a  marked  difference  hi  charging  a 
fund  already  raised  by  a  sale  of  the  property 
of  a  debtor  with  the  expenses  of  Its  conver- 
sion into  cash,  and  subjecting  the  property 
to  sale  for  the  purpose  of  raising  funds  for 
the  purpose  of  paying  costs  and  expenses 
after  he  has  been  adjudicated  a  bankrupt. 
It  is  our  opinion  that  the  Judge  erred  in 
passing  the  order  to  which  exception  has 
been  taken;  and,  while  he  could  very  prop- 
erly have  devoted  to  legitimate  expenses  and 
costs  the  cash  in  the  hands  of  the  tempora- 
ry receiver,  he  had  no  power  or  authority  to 
make  the  order  for  the  delivery  of  the  as- 
sets contingent  upon  the  payment  of  the 
fees  of  the  receiver  and  attorneys,  or  cause 
the  property  of  the  bankrupt  in  the  hands  of 
the  temporary  receiver  to  be  sold  for  the 
purpose  of  raising  such  funds.  Any  person, 
under  such  circumstances,  urging  a  claim  to 
be  paid  from  the  bankrupt's  estate,  whether 
be  is  a  creditor  of  the  bankrupt,  or  because 


proper  court  of  bankruptcy,  where  the  mer- 
its of  such  claims  and  their  priorities  can 
be  passed  on  and  established.  It  was,  in  our 
opinion,  immaterial  that  the  Judge  refused  to 
pass  on  the  question  of  dissolving  the  tem- 
porary injunction  and  receivership.  The  ef- 
fect of  adjudicating  the  debtor  to  be  a  bank- 
rupt transferred  the  control  and  manage- 
ment of  his  estate  to  the  bankrupt  court,  and 
placed  the  right  of  adjudicating  the  claims  of 
creditors  in  another  forum.  But  be  erred  in 
granting  an  order  making  the  transfer  of 
the  property  of  the  Imnkmpt  to  the  trustee 
in  ttankruptcy  conditional  upon  the  payment 
of  costs  and  expenses.  He  should  have 
granted  the  prayer  of  the  trustee  as  to  the 
transfer,  and  remitted  the  temporary  receiv- 
er and  the  attorneys  to  the  bankruptcy  court 
for  an  adjudication  and  settlement  of  tbelr 
respective  claims. 

Judgment  reversed.     All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent. 


WOODWARD  V.  Mcdonald. 

(Supreme  Court  of  Georgia.    Dec.  12.  1902.) 

RULB  ON  CONSTABLE-FAILirRB  TO  BSLL.  UN- 
DER EXECUTION. 

1.  Where  a  rule  is  issued  against  a  lev^rins 
officer,  calling  upon  him  to  show  cause  why  he 
has  not  brought  to  sale  property  levied  on  bj 
him  under  an  execution  issuing  from  a  conrt  ot 
this  state,  it  is  incumbent  upon  him  to  make  it 
affirmatively  to  appear  that  he  parted  with 
possession  of  the  property  levied  on  in  obedienrt 
to  the  mandate  of  a  court  of  competent  jnris- 
dlotion,  which  he  was  bound  to  respect,  or  that 
the  process  placed  in  his  hands  could  not  le- 
gally have  been  enforced  by  him. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Henry  coanty: 
B.  J.  Reagan,  Judge. 

Rule  by  C.  D.  McDonald  against  N.  W. 
Woodward,  constable.  Rule  made  absolute, 
and  defendant  brings  error.    Affirmed. 

J.  F.  Wall,  for  plaintiff  in  error.  John  S. 
Gleaton,  for  defendant  in  error. 


FISH,  J.  At  the  Instance  of  C.  D.  McDon- 
ald, a  rule  was  Issued  against  N.  W.  Wood- 
ward, as  constable  of  the  498th  district.  G. 
M.,  of  Henry  county,  calling  upon  htm  to 
show  cause  why  the  money  hnd  not  been 
made  on  two  executions  in  favor  of  McDon- 
ald, which  had  been  placed  in  his  hands  for 
enforcement  An  answer  was  filed  by  Wood- 
ward, in  which  he  set  up  the  following  mat- 
ters of  defense:  Both  of  these  executions  were 
duly  levied  on  four  bales  of  cotton  as  the 
property  of  the  defendant  in  fl.  fa.,  jmd  the 
cotton  was  advertised  for  sale  on  the  first 
Friday  in  November,  1901,  which  was  the  ear- 
liest day  upon  which  it  could  legally  have 
been  sold.  Some  time  prior  to  that  date  the 
attorney  of  the  defendant  In  fl.  f a.  served 
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upon  the  constable  written  notice  to  the  effect 
that  there  waa  pending  In  the  United  States 
district  court  for  the  Northern  district  of 
Oeorgla  a  proceeding  In  bankruptcy  which 
bad  been  Instituted  against  his  client,  and 
that  therefore  that  court  had  exdnslve  Juris- 
diction over  his  estate.  The  attorney  who 
senred  this  notice  also  stated  to  the  consta- 
ble "that,  If  he  sold  said  cotton,  that  he  would 
apply  to  Hon.  Clifford  W.  Walker,  referee  in 
bankruptcy,  and  ask  him  to  call  upon  [the 
constable]  to  show  cause  why  he  should  not 
be  committed  to  Jail  for  contempt  of  said 
bankrupt  court"  Thereafter,  but  before  the 
day  of  sale,  "he  waa  served  with  the  follow- 
ing notice,  tIb.:  'In  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Oeorgla.  In  the  Matter  of  Thomas  L.  Sutton, 
Bankrupt,  In  Bankruptcy.  It  being  shown  to 
the  court  that  N.  W.  Woodward,  L.  C.  of 
Henry  county,  Georgia,  la  In  poaaession  of  a 
certain  lot  of  baled  cotton  belonging  to  the 
estate  of  the  bankrupt  stated,  upon  which  he 
has  levied:  It  la  therefore  ordered  that  said 
cotton  be  delivered  to  J.  Blalock,  Ebq.,  the 
duly  appointed  trustee  of  said  bankrupt,  forth- 
with. It  Is  further  ordered  that  a  copy  of 
this  order  be  served  upon  said  N.  W.  Wood- 
-ward,  L.  C,  as  aforesaid.  Given  under  my 
official  hand  at  Monroe,  6a.,  Oct.  29th,  1001. 
[Signed]  Cliff  W.  Walker,  Referee  in  Bank- 
ruptcy.*" Before  the  cotton  waa  levied  on, 
one  Thrasher,  "in  obedience  and  answer  to 
a  summons  of  garnishment  sued  out  and'' 
made  returnable  to  the  Justice's  court  of  said 
488th  district,  bad  delivered  to"  the  Justice  of 
that  court  the  warehouse  receipts  for  the  four 
bales  of  cotton  which  had  been  subsequently 
levied  on;  and  the  constable,  in  compliance 
with  the  terms  of  the  above-quoted  order, 
which  had  been  served  on  him,  "and  by  the 
advice  and  directions  of  said"  Justice,  deliver- 
ed these  cotton  receipts  to  Blalock,  as  trustee 
in  bankruptcy  of  the  defendant  in  fl.  fa. 
There  was  no  other  property  belonging  to 
the  defendant  In  fl.  fa.  upon  which  the  execu- 
tions placed  in  the  bands  of  the  constable 
could  have  been  levied,  and  "for  the  above 
and  foregoing  reasons  he  has  failed  to  make 
the  money  due"  thereon. 

A  hearing  of  the  case  was  had  in  the  superi- 
or court,  and  the  Judge  passed  an  order  mak- 
ing the  rule  against  the  constable  absolute, 
on  the  ground  that  he  had  "failed  to  show 
any  lawful  cause  why  he  had  not  made  tlie 
money  on  said  fl.  fas."  To  this  Judgment,  ex. 
ception  waa  taken.  We  are  of  the  opinion 
that  it  should  be  affirmed.  There  having  been 
no  traverse  flled  to  the  answer  of  the  con- 
stable, the  recitals  of  fact  therein  contained 
should,  of  course,  have  been  accepted  as  true. 
Haynes  r.  Perry,  76  Ga.  33.  But  It  Is  to  be 
noted  that  the  respondent  does  not.  In  bis  an- 
swer, undertake  to  affirmatively  allege  that 
any  proceeding  In  bankruptcy  against  the  de- 
fendant in  fl.  fa.  was,  in  point  of  fact,  pend- 
ing at  the  Hme  the  attorney  of  the  latter  gave 
wrfttm  notice  to  that  effect,  or  when  serv- 


ice was  mnde  of  the  order  purporting  to  have 
been  passed  by  Walker  as  referee  In  bank- 
ruptcy. Nor  is  there  any  allegation  that  any 
such  proceeding  had  been  referred  to  Walker 
as  such  referee;  that  the  defendant  in  fl.  fa. 
had  been  adjudicated  a  bankrupt,  or  that  Bla- 
lock was,  aa  recited  In  the  order,  hia  duly  ap- 
pointed trustee  In  bankruptcy.  On  the  con- 
trary, it  la  simply  alleged  In  the  answer  flled 
by  the  constable  that  he  received  the  above- 
mentioned  written  notice,  which  waa  accom- 
panied by  a  verbal  threat  on  the  part  of  the 
attorney  who  served  it,  and  was  also  served 
with  a  paper,  a  copy  of  which  is  set  forth, 
upon  which  he,  with  the  advice  and  at  the  di- 
rection of  a  Justice  of  the  peace,  assumed 
to  act,  without  himself  having  any  knowledge 
concerning  the  truth  of  the  recitals  of  fact  em- 
braced in  either  the  written  notice  or  In  that 
paper.  Certain  it  la  that  the  Justice  was  with- 
out Jurisdiction  to  give  to  the  constable  any 
directions  In  the  premises,  and  that  the  latter 
can  claim  no  immunity  because  of  the  fact 
that  he  waa  advised  by  the  Justice,  as  a  mere 
counselor,  to  obey  the  mandate  contained 
in  this  unauthentlcated  order  of  a  person  aa- 
Bumlng  to  act  In  the  capacity  of  a  referee  In 
bankruptcy.  See,  in  this  connection.  Tread- 
well  V.  Beauchamp,  82  Ga.  786,  9  8.  E.  1040. 
So  the  real  question  presented  for  our  deter- 
mination is,  was  the  constable  warranted  in 
taking  for  grranted  that  the  defendant  In  fl. 
fa.  had  been  declared  a  bankrupt,  that  bis 
estate  was  In  the  hands  of  Blalock  as  bis 
duly  appointed  trustee,  that  Walker  was  the 
referee  to  whom  the  proceeding  In  bankruptcy 
had  been  referred,  and  that  he,  as  such  ref- 
eree, had  Jurisdiction  to  pass  an  ex  parte  or- 
der such  as  that  purxrartlng  to  have  been 
signed  by  him,  and  thus  require  the  constable 
to  surrender  to  Blalock,  as  trustee  of  the 
bankrupt,  possession  of  the  cotton  which  had 
been  levied  on? 

Clearly,  the  trial  Judge  could  not  be  ex- 
pected to  take  Judicial  cognizance  of  the 
pendency  of  proceedings  In  bankruptcy  insti- 
tuted against  the  defendant  in  fl.  fa.,  or  of 
the  action  taken  by  the  federal  court  in  re- 
gard thereto.  Nor  can  the  order  aet  forth  in 
the  answer  of  the  constable  properly  be  treat- 
ed as  affording  the  requisite  evidence  of  the 
facts  therein  recited.  But  even  upon  the  as- 
sumption that  Walker  waa,  as  matter  of  fact, 
the  referee  to  whom  such  a  proceeding  had 
been  referred,  and  that  he  paaaed  the  order 
which  was  served  upon  the  constable,  it  still 
remains  true  that  his  answer  fails  to  show  a 
state  of  facts  authorizing  the  rule  issued 
against  him  to  be  discharged.  Such  an  order 
has  none  of  the  sanctity  which  attaches  to  a 
Judgment  rendered  by  a  court  of  general  Ju- 
risdiction. Indeed,  It  must  be  analogiisod  to 
the  Judgment  of  an  inferior  Judicatory,  which 
does  not  on  its  face  show  the  requisite  Juris- 
dictional facts  upon  which  It  was  based.  Un- 
der section  38  of  the  bankrupt  act  of  1898  [U. 
S.  Conip.  St  1901,  p.  3430],  a  referee  has  Ju- 
risdiction to  "exercise  of  the  powers  of  the 
Digitized  by  VjOOQIC 


10S2 


42  SOUTHSASTEBN  REPOBXBR. 


(Oa- 


Jadge  for  the  taking  possession  *  *  *  of 
the  property  of  the  bankrupt  [only]  In  the 
event  of  the  Issuance  by  the  clerk  of  a  certifi- 
cate showing  the  absence  of  a  Judge  from  the 
Judicial  district,  or  the  division  .of  the  dis- 
trict, or  bis  sickness,  or  inability  to  act" 
Whether  the  Judge  liimself  has  Jurisdiction, 
by  way  of  summary  process,  to  compel  an  of- 
ficer of  a  state  court  to  surrender  possession 
of  property  belonging  to  the  estate  of  a  bank- 
rupt. Is  a  matter  of  grave  doubt,  and  one 
concerning  wliicb  there  Is  a  wide  diversity  of 
Judicial  opinion.  See,  on  the  one  hand,  In 
re  Brown  (D.  C.)  91  Fed.  358;  In  re  Francis- 
Valentine  Ck>.  (D.  C.)  03  Fed.  053;  Id.,  84 
Fed.  703;  In  re  Fellerath  (D.  C.)  95  Fed.  121; 
contra.  In  re  Abraham,  03  Fed.  767,  36  0.  O. 
A.  692;  In  re  Franks  (D.  O.)  06  Fed.  636; 
Trust  Co.  7.  Benbow  (D.  C.)  06  Fed.  514.  Be 
this  as  it  may,  a  mere  referee  in  bankruptcy 
has  no  power  whatever  in  the  premises,  save, 
"In  the  event  of  the  issuance  by  the  clerk 
of  a  certificate"  such  as  is  provided  for  by 
the  bankrupt  act  The  answer  of  the  con- 
stable failed  altogether  to  allege  that  Walker, 
as  referee,  based  his  action  upon  the  issu- 
ance of  a  certificate  of  this  character.  The 
order  signed  in  his  name,  as  referee,  makes 
no  recital  as  to  the  authority  under  which  he 
assumed  to  Issue  this  most  extraordinarily 
summary  process,— an  ex  parte  order  of  a 
most  extraordluarily  mandatory  character. 
How,  then,  could  the  judge  of  the  court  be- 
low reach  the  conclusion  that  the  constable 
obeyed,  as  it  was  his  duty  to  do,  process  duly 
and  regularly  Issued  by  a  court  of  competent 
jurisdiction?  The  mere  fact  that  a  levying 
ofBcer  who  has  failed  to  realize  money  under 
a  levy  made  by  him  "acted  honestly  and  in 
good  faith,  and  intended  no  disobedience  of 
the  precept  of  the  court"  to  which  he  was 
amenable,  can  constitute  no  legal  excuse  tor 
his  failure  to  perform  his  official  duty.  Glad- 
den V.  Cobb,  73  Ga.  235.  This  court,  in  Shar- 
man  v.  Howell,  40  Ga.  257,  2  Am.  Rep.  676, 
held  that:  "Where  property  is  levied  on  by  a 
sheriff  Tinder  an  execution  from  a  state  court, 
and  the  defendant  is  adjudged  a  bankrupt, 
and  no  proceedings  are  taken  in  the  bank- 
ruptcy court  to  compel  the  pr<^erty  levied  on 
to  be  brought  into  that  tribunal  for  distribu- 
tion, the  adjudication  of  bankruptcy  and  the 
issuing  of  the  ordinary  writ  of  protection  Is 
no  excuse  to  the  sheriff  for  not  proceeding  to 
sell  the  property  and  raise  the  money."  And 
this  decision  was  subsequently  followed  in 
Wheeler  v.  Redding,  55  Ga.  87,  and  in  Urqu- 
hart  V.  Leverett,  60  Ga.  02.  In  view  of  these 
rulings.  It  was  incumbent  upon  the  constable 
to  show  that  he  parted  -with  the  possession 
of  the  cotton  levied  on  In  obedience  to  legal 
process  which  he  was  bound  to  respect,  or  at 
least  show  that,  upon  proper  demand  made 
by  a  duly  appointed  trustee  of  a  bankrupt 
who  was  entitled  to  enforce  a  surrender  of 
the  cotton,  possession  thereof  was  voluntarily 
yielded  to  him.  As  the  constable  did  neither, 
we   ace   constrained    to   hold   that  the   trial 


court  did  not  err  In  making  the  rale  against 
him  absolute. 

It  is  to  be  observed  tliat  while  the  bankrupt 
act  of  1867,  with  regard  to  which  the  casn 
last  above  cited  were  decided,  provided  mere- 
ly that  mesne  process  against  the  property  of 
a  bankrupt  should  be  dissolved,  if  sought  to 
be  enforced  within  four  months  next  preceding 
the  commencement  of  bankruptcy  proceed- 
ings. Acts  1808,  i  07f  [U.  S.  Comp.  St.  1001. 
p.  3450],  declares  that  "all  levies,  Jadgmcut):, 
attachments,  or  other  liens,  obtained  tliroueb 
legal  proceedings  against  a  person  who  is  in- 
solvent, at  any  time  within  four  mcmtba  prior 
to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  In 
case  he  is  adjudged  a  bankrupt"  If  tiie  ef- 
fect of  this  provision  In  the  later  act  is  to 
render  void  a  levy  made  under  final  process 
Issued  upon  a  Judgment  obtained  in  a  state 
court  within  four  months  prior  to  the  com- 
mencement of  bankruptcy  proceedings,  U 
would  seem  illogical  to  hold  it  to  be  the  doty 
of  the  levying  ofllcer  to  bring  to  sale  tbe  prop- 
erty levied  on,  since  the  process  be  was  called 
up<m  to  execute  would  Itself  no  longer  be 
operative.  Accordingly,  If  tbe  officer  volun- 
tarily surrendered  posseasion  of  the  property 
to  the  trustee  In  bankruptcy,  he  could  hardlv 
be  said  to  be  in  contempt  of  the  state  court, 
or  liable  to  the  plaintiff  hi  fl.  fa.  for  not  en- 
forcing Its  thus  nullified  process.  We  are  not. 
however,  for  the  reasons  above  stated,  now 
called  upon  to  make  any  definite  ruling  in  re- 
gard to  the  effect  of  the  provision  In  tbe 
bankrupt  act  of  1808  [U.  8.  Comp.  St  1901. 
p.  3418]  to  which  we  have  Just  directed  at- 
tention. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIM,  P.  J.,  abaent 


CITY  OF  ROME  v.  STJDDErTH. 
(Supreme  Court  of  Georgia.     Dec  10,  1902.) 

CITIES— STREKTS  —  OBSTRUCTIONS  —  FRIOHT- 
BNINO  HORSE  —  NEGMGENCB  —  PLBADINO  — 
PETITION  —  FAILtIBB  TO  STATB  CAUSE  OT 
ACTION. 

1.  A  petition  in  a  suit  for  damages  against  a 
municipal  corporation  on  account  of  personal  in- 
juries which  alleges  that  the  municipal  authori- 
ties allowed  to  he  placed  at  a  certain  point  in 
the  city  "two  large  stones,"  and  that  the  plain- 
tifF's  horse  became  frightened  at  these  stones 
and  ran  away,  causing  the  injuries  on  account 
of  which  snit  Is  bronght,  but  which  fails  to 
allege  the  length  of  time  that  the  stones  were 
permitted  to  remain  in  the  place  described,  that 
the  stones  were  objects  naturally  tending  to 
frighten  an  ordinarily  roadworthy  horse,  and 
that  his  horse  was  such  an  animnl,  and  which 
does  not  allege  that  tbe  city  violated  any  duty 
in  failing  to  cause  the  removal  of  the  stones, 
or  mal<e  any  allegation  of  fact  from  which  such 
a  violation  of  duty  can  be  inferred,  does  not 
state  facts  sufficient  to  authorize  a  recovery 
against  the  city,  and  should  be  dismissed  on 
demui-rer. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Floyd  county: 
W.  M.  Henry,  Judge. 
Action  by  A.  F.  Suddeth  against  tbe  dty 
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Halsted  Smith,  for  plaintiff  in  error.  Sea- 
born &  Barry  Wright,  for  defendant  In  error. 

CANDLER,  J.  Snddeth  sued  the  city  of 
Home  for  damages.  His  petition  alleged  that 
a  few  days  prior  to  July  28,  1901,  two  large 
stones  were  placed  at  a  certain  point  In  the 
city,  at  the  intersection  of  two  streets,  and  on  { 
the  Bide  of  one  of  them;  that  on  the  day  nam- 
ed, while  driving  with  his  wife  and  children 
by  this  point,  bis  horse  became  frightened  at  ' 
the  stones  and  ran  away,  throwing  him  to 
the  ground  and  causing  the  injuries  sued  for; 
and  "that  said  runaway,  causing  said  Inju- 
ries, was  caused  by  the  negligence  of  said  city 
In  allowing  and  permitting  the  placing  of  said 
stones  In  said  place,  and  in  allowing  and  per- 
mitting said  stones  to  remain  In  said  place, 
where  it  was  likely  and  probable  that  they 
would  frighten  horses  being  deiven  along 
said  avenue."  Other  than  the  language  quotr 
ed,  there  was  no  attempt  to  charge  the  city 
with  negligence.  The  petition  was  silent  as  to 
the  length  of  time  that  the  stones  had  been  al- 
lowed to  remain  in  the  place  referred  to.  The 
stones  were  not  described,  nor  does  it  appear 
from  the  petition  that  they  were  objects 
which  of  themselves  would  have  a  natural 
tendency  to  frighten  horses,  or  that  they  were 
placed  on  the  street  in  such  a  manner  as  to 
give  rise  to  that  tendency.  No  intimation  is 
contained  in  the  petition  as  to  whether  the 
plaintiff's  horse  was  or  was  not  gentle  and 
roadworthy,  or  whether  or  not  the  plaintiff 
was  driving  him  in  an  ordinarily  careful  man- 
ner. To  this  petition  the  defendant  demur- 
red generally,  and  on  the  ground  that  no  facts 
were  stated  therein  showing  any  negligence 
on  the  part  of  the  defendant  upon  which  a  re- 
covery could  be  had.  The  demurrer  was  over- 
ruled, and  the  city  excepted. 

Construing  the  declaration,  as  we  must, 
most  strongly  against  the  plaintiff,  the  reason- 
able inference  from  the  language  used  Is  that 
the  placing  of  the  stones  in  question  at  the 
point  mentioned  was  an  act  of  some  one 
other  than  a  servant  or  agent  of  the  dly. 
While  the  declaration  alleges  that  the  city  al- 
lowed  the  stones  to  be  so  placed,  and  further 
charges  that  the  city  was  negligent  in  per- 
mitting them  to  remain  as  they  were,  It  does 
not  necessarily  follow  that  the  city  had  actual 
notice  that  the  stones  bad  been  put  upon  the 
side  of  the  street,  as  charged  in  the  petition. 
Aiunlclpal  corporations  are  not  liable  for  de- 
fects In  their  streets,  when  there  has  been  no 
negligence  In  constructing  or  repairing  them, 
"when  It  has  no  notice  thereof,  unless  such 
defect  has  existed  for  a  sufSclent  length  of 
time  for  notice  to  be  Inferred."  Pol.  Code,  S 
749.  It  follows  that  where  an  object  or  ob- 
jects which  would  not  ordinarily  cause  a  rea- 
sonably roadworthy  horse  to  take  fright  are 
placed,  by  some  one  other  than  a  servant  or 
agent  of  the  mmilcipal  corporation,  on  tlie 


thorities  had  actual  knowledge,  or  a  snflScient 
time  had  elapsed  to  charge  them  with  notice, 
of  the  fact  that  these  objects  were  on  the 
streets,  the  corporation  should  not  be  held 
liable;  and  a  declaration  which,  reasonably 
construed,  alleges  that  the  objectionable  ob- 
jects were  placed  upon  the  street  by  some 
one  other  than  a  servant  of  the  city,  and 
which  does  not  allege  that  the  city  authorities 
knew  or  were  chargeable  with  knowledge 
that  this  state  of  facts  existed  before  the  in- 
juries complained  of  wae  received,  is  de- 
fective. See,  on  this  subject,  Enrlght  ▼.  City 
of  Atlanta,  78  6a.  289. 

The  declaration  was  also  defective  in  failing 
to  set  out  either  the  character  of  the  stones 
complained  of,  or  the  manner  In  which  (If  It 
was  the  manner  of  placing  the  stones  that 
constituted  the  negligence  alleged)  the  stones 
were  left  upon  the  street  The  authorities  are 
agreed  that  a  city's  liability  to  a  private  ac- 
tion for  injuries  caused  by  the  obstruction  of  a 
street  Is  for  culpable  neglect  of  duty,  and 
such  neglect  can  only  be  predicated  on  the 
fact  that  the  character  of  the  defect  was  such 
that  Injuries  to  travelers  therefrom  might  rea- 
sonably be  anticipated.  Simon  v.  City  of  At- 
lanta, 67  Ga.  618,  44  Am.  Rep.  739;  1  Rbear. 
&  R.  Neg.  (5th  Ed.)  i  367.  "Whenever  a  mu- 
nicipal corporation  Is  not  uniformly  liable  for 
torts  of  the  character  which  the  plaintiff  at- 
tempts to  set  forth,  he  should  set  out  in  his 
declaration,  petition,  or  complaint  the  special 
facts  on  which  the  liability  in  the  particular 
case  is  claimed."  "In  actions  against  a  mu- 
nicipal corpora tl(m  for  damages  arising  from 
a  failure  to  perform  a  duty  alleged  to  be  owed 
by  the  corporation  to  the  plaintiff,  the  facts 
from  which  the  conclusion  may  be  drawn  that 
the  defendant's  duty  to  the  plaintiff  Is  as 
charged  sbonld  be  set  out  It  Is  not  sufficient 
merely  to  state  the  duty  as  a  legal  conclusion, 
and  a  mere  averment  that  the  act  done  was 
unlawful,  without  averring  how  and  in  what 
Its  illegality  consisted,  is  not  sufficient"  14 
Enc.  Pi.  &  Prac.  238;  Conway  ▼.  City  of 
Beaumont,  61  Tex.  10.  "In  an  action  against 
a  municipal  corporation  to  recover  damages 
for  a  physical  injury,  negligence  on  the  part 
of  the  defendant  is  the  test  of  liability.  No 
matter  how  free  from  negligence  the  plaintiff 
may  have  been,  he  wonld  not  be  entitled  to 
recover,  unless  his  injuries  were  caused  by 
or  were  attributable  to  negligence  on  the  pjirt 
of  the  defendant  There  is  no  presumption 
against  the  city  In  such  a  case,  and  therefore 
the  plaintiff  must  allege  such  a  state  of  facts 
as  will  show  negligence  on  its  part  The 
mere  allegation  by  a  plaintiff  that  an  act  oth- 
erwise unobjectionable  is  negligent  will  not 
suffice.  He  must  show  of  what  the  negli- 
gence consisted.  It  Is  a  well-known  fact  that 
it  often  becomes  necessary  in  cities  that  build- 
ing material  for  the  use  of  property  owners 
shall  be  unloaded,  and  for  a  time  remain. 


streets  are  kept  In  a  condition  of  safety  for 
tbe  passage  of  persons  and  property;  and  if 
this  duty  be  neglected,  to  tbe  Injury  of  a  cltl- 
sen,  tbe  corporation  is  liable.  This  obligation 
frequently  entails  the  necessity  of  obstructing 
the  street  for  Its  entire  width,  and  at  times 
leaving  It  obstructed  for  days  or  even  weeks. 
It  would  not  do  to  say  that  in  every  such 
case,  la  the  event  of  an  Injury  caused  by  the 
running  away  of  a  horse  frightened  at  the 
sight  of  building  material,  paving  blocks,  or 
curbing,  the  city  would  be  liable  In  damages. 
In  order  to  establish  such  a  liability,  some 
special  and  well-defined  reason  must  be  set 
forth."  In  the  case  of  Caty  of  Cincinnati  ▼. 
Fleischer  (Ohio)  (»  N.  E.  568,  It  was  held  tiiat 
the  duty  of  keeping  the  streets  in  good  order 
Is  not  violated  by  permitting  a  carriage  block 
to  occupy  the  usual  position  of  such  blocks 
near  the  curb.  In  this  case  the  plaintiff  de- 
scribed the  block  as  a  large  one.  In  Dubois 
V.  City  of  Kingston,  102  N.  Y.  219,  6  N.  E. 
273,  55  Am.  Itep.  804,  it  was  held  that  a 
municipal  cotxK>ration  does  not,  by  assenting 
to  the  placing  of  a  stepping  stone  on  the  edge 
of  a  sidewalk,  become  liable  for  accidents 
caused  thereby.  The  supreme  court  of  the 
United  States  has  held  that  the  fact  tiiat  a 
steam  roller  was  left  standing  for  two  days 
on  the  side  of  a  street  did  not  Justify  the 
submission  to  the  jury  of  the  question  of  neg- 
ligence, and  that  the  District  of  Columbia  was 
not  liable  in  damages  to  a  person  who  was 
injured  by  reason  of  his  horse  becoming 
frightened  at  the  roller.  District  of  Columbia 
V.  Moulton,  21  Sup.  Ct  840,  45  L.  Ed.  1237. 
The  mere  fact  that  injuries  result  from  a 
horse  being  frightened  by  some  object  upon 
the  public  streets  does  not  give  a  right  of 
action  against  the  city.  Ritger  v.  City  of 
Milwaukee  (Wis.)  74  N.  W.  815.  It  is  not 
reasonable  to  suppose  that  an  ordinarily  gen- 
tie  horse  would  be  frightened  by  two  stones 
on  the  side  of  a  street,  and  a  declaration 
which  fails  to  allege.  In  an  action  on  account 
of  Injuries  received  from  such  a  cause,  that  al- 
lowing tbe  stones  to  be  placed  and  to  remain 
there  was  an  act  wbich  would  tend  to  cause 
an  ordinarily  roadworthy  horse  to  become 
frightened.  Is  fatally  defective.  In  the  case  of 
Brewing  Co.- v.  Parnln  (Ind.  App.)  41  N.  E. 
471,  the  appellate  court  of  Indiana,  in  discuss- 
ing a  case  similar  In  its  facts  to  the  one  now 
under  consideration,  said:  "The  princli«I 
and  primary  purpose  of  the  ordinary  high- 
ways is  to  afford  the  people  of  the  state  a 
means  of  intercommunication  and  of  passing 
from  place  to  place.  They  are  especially  de- 
signed for  passage  and  travel.  But  this  Is 
not  the  sole  and  exclusive  purpose  for  which 
they  may  be  used.  They  may  be  lawfully 
used  fur  many  other  purposes,  provided  such 
uses  do  not  materially  interfere  with  the  pri- 
mary purpose.  The  right  of  the  public  to  the 
use  of  the  highways  is  subject  to  reasonable 


erection  of  buildings,  their  use  for  the  car- 
riage and  delivoT  of  grain,  fud,  and  other 
goods,  the  loading  and  unloading  of  tbe  same 
thereon,  are  legitimate  uses  of  the  highways, 
although  such  uses  may  result  bi  a  temporary 
obstruction  to  the  travel."  Citing  Beach,  Pub. 
Corp.  {  1230;  Dill.  Mun.  Corp.  {  730.  The 
defendant  in  the  present  case  tiad  the  right  to 
use  its  streets  for  the  purpose  of  plachig  there- 
on curbstones,  material  for  sidewalks,  and  for 
many  other  purposes  which  might  be  mention- 
ed. Abutting  property  owners  had,  within 
limitations,  the  same  right.  The  plainUiTs 
right  to  travel  thereon  was  a  superior  right 
but  it  is  the  duty  of  a  traveler  upon  a 
highway  to  take  into  consideration  tbe  rights, 
not  only  of  his  fellow  travelers,  but  of  others, 
to  use  the  highway  for  purposes  other  than 
those  of  travel,  and  to  conform  to  those 
usages  and  customs  which  have  grown  up 
with  the  civilization  and  commerce  of  the  city 
or  country  through  which  the  road  is  con- 
structed. "The  person  using  a  highway  for 
purposes  other  than  travel  is  in  duty  bound 
to  conform  to  the  rights  of  the  traveling  pub- 
lic. A  violation  of  these  duties  may  consti- 
tute negligence  and  lead  to  l%al  liability. 
There  is  no  rule  of  law  that  forbids  a  per- 
son from  traveling  on  a  highway  with  a 
skittish  or  ill-broken  horse,  but,  if  he  do  so, 
he  may  be  liable  for  the  Injuries  resulting 
therefrom.  Nor  is  there  any  fixed  rule  as  to 
what  objects  a  person  may  bring  upon,  w 
what  acts  he  may  do  upon,  a  highway.  But 
there  are  objects  and  acts  which  have  a 
tendency  to  frighten  horses.  *  *  *  If  a 
person  bring  such  an  object  upon  or  do  such 
an  action  on  a  highway,  he  will  violate  a  duty 
he  owes  to  the  traveling  public,  and  be  guilty 
of  negligence.  It  does  not  follow  that  because 
he  is  negligent  he  is  liable.  The  person  in- 
jured may  also  I>e  in  fault  If  the  lattH- 
be  traveling  with  a  skittish  or  untrustworthy 
horse,  there  are  Instances  in  which  he  will  be 
deemed  to  have  assumed  the  risk  or  contrib- 
uted to  his  own  injury;  for,  although  the  ob- 
ject or  act  done  may  have  had  a  tendency  or 
was  likely  to  frighten  any  kind  of  a  horse, 
and  although  both  a  gentle  horse  and  a  skit- 
tish horse  might  have  passed  the  object  or  act 
without  becoming  frightened,  still  there  is 
much  more  probability  that  a  skittish  horse 
would  become  frightened  than  a  gentle  and 
well-trained  one.  It  is  for  these  reasons  tliat 
In  order  to  make  tbe  complaint  good.  It  should 
aver,  either  specially  or  in  equivalent  general 
terms,  that  the  object  or  act  done  had  a  tend- 
ency to  or  was  likely  to  frighten  a  horse  of  or- 
dinary gentieness.  In  other  words,  the  com- 
plaint must  aver  negligence  on  the  part  of  the 
defendant  and  negative  contributory  negli- 
gence on  the  part  of  the  plaintiff.  •  •  •  If 
the  obstruction  or  act  be  one  that  a  person 
have  no  right  to  do  or  make  at  all.  then 
there  may  be  a  liability  even  though  the  borse 
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present  case  that  goes  to  show  that  the  plain- 
tiff Is  entitled  to  recover.  The  charge  of  neg- 
ligence made  against  the  municipal  authori- 
ties Is  too  vague  and  general  to  constitute  a 
basis  of  recovery  against  the  dty.  For  these 
reasons,  we  hold  that  the  court  below  erred 
In  Overruling  the  demurrer.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
LUMPKIN,  P.  J.,  absent 


HUGHKS  et  al.  v.  TREIA.DAWAT  et  al. 
TREAD  AW  AY  et  al.  v.  HUGHES  et  al. 
(Supreme  Court'  of  Georgia.    Dec  10,  1902.) 

IjIMITATIONS— NEW  PKOMISB— POWBK   OP   HX- 
KCUTOR— RES   JUDICATA. 

1.  In  order  to  take  a  debt  out  of  the  opera- 
tion Of  the  statute  of  limitations,  it  must  be 
ahowD  to  have  been  kept  alive  by  a  new  prom- 
ise in  writing,  which  plainly  and  unmistakably 
refers  thereto.  As  a  general  rule,  au  execu- 
tor is  without  power  to  bind  the  estate  he  rep- 
resents by  an  original  undertaking  on  his  part; 
nor  is  a  note  given  by  him  in  his  representative 
capacity  to  be  regarded  as  a  promise  to  pay  a 
particular  debt,  when  such  note  does  not  iden- 
tify any  outstanding  claim  against  the  estate. 

2.  A  decree  whereby  an  executor  was  granted 
leave  to  mortgage  property  belonging  to  the  es- 
tate of  his  testator  is  not  binding  upon  a  cred- 
itor who  was  not  made  a  party  to  the  proceed- 
ing wherein  sucti  decree  was  rendered. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Salt  by  B.  I.  Hughes,  cashier  of  the  First 
National  Bank  of  Rome,  and  others,  against 
B.  P.  Treadaway  and  others.  From  the  Judg- 
ment, both  parties  bring  error.  Judgment  on 
both  main  and  cross-bill  of  exceptions  re- 
versed. 

Foucb6  &  FoiichS  and  George  A.  H.  Har- 
ris, for  plaintiffs  In  error.  J.  Branbam, 
John  H.  Reece,  McHenry  &  Maddox,  W.  J. 
Neel,  Hoisted  Smith,  and  L  W.  Lipscomb, 
for  defendants  In  error. 


LITTLE,  J.  The  facts  brought  to  light 
npou  the  trial  of  this  case  in  the  court  be- 
low were,  In  brief,  as  follows:  Prior  to  No- 
vember 10,  1890,  G.  W.  F.  Lamkln  and 
Samuel  Fnnkhouser  were  partners  in  the 
real  estate  business,  and  operated  under  the 
firm  name  of  Lamkln  &  Funkbouser.  In 
the  early  part  of  that  year,  J.  H.  Reynolds, 
O.  W.  F.  Lamkln,  R.  O.  Clark,  Samuel  Funk- 
bouser, and  B.  I.  Hughes  signed  a  written 
memorandum,  of  which  the  following  is  a 
copy:  "Rome,  Ga.,  May  7th,  1890.  We,  the 
undersigned,  have  Jointly  bought  six  hun- 
dred shares  of  Printup  City  Land  &  Im- 
provement Co.  stock  for  fifteen  thousand 
five  hundred  dollars,  to  be  divided  as  fol- 
lows: Lamkln  &  Funkbouser,  200  shares; 
ft.  G.  Clark,  133   [shares];    B.  L  Hughes, 


ment  of  same."  (To  whom  this  note  for 
$15,000  was  made  payable  does  not  appear.) 
On  October  16,  1890,  Reynolds,  Lamkln  & 
Funkbouser,  and  Hughes  executed  a  promis- 
sory note  for  $5,000.  payable  to  B.  G.  Clark, 
and  Indorsed  by  him  in  blank.  Another  note 
for  $5,000  was  on  the  same  day  signed  by 
Clark,  Lamkin  &  Funkhouser,  and  Hughes, 
and  was  Indorsed  by  Reynolds,  to  whom  It 
was  made  payable.  A  ttabd  note,  also  for 
$5,000,  and  payable  to  Hughes,  and  Indorsed 
by  him,  was  on  that  date  executed  by  Rey- 
nolds, Clark,  and  Lamkin  &  Funkhouser  as 
Joint  principals.  (These  three  notes  were  in- 
tended, it  seems,  to  take  the  place  of  the 
$15,000  note,  which  appears  to  have  been 
previously  destroyed;  but  who  eventually 
became  the  holder  of  any  one  of  them  is  not 
disclosed  by  the  record.)  On  November  10, 
1890,  Lamkln  died  testate.  His  will  contain- 
ed, among  other  provisions,  the  following: 
(1)  "I  direct  all  my  Just  debts  paid  as  soon 
after  my  death  as  convenient"  (2)  "It  Is 
my  will  and  desire  that  my  four  minor  sons 
shall  each  have  a  good  education,  and  to 
that  end  I  authorize  my  executors,  •  •  * 
as  far  as  In  their  Judgment  best,  to  keep 
my  estate  together  for  that  pui-pose  and  the 
maintenance  of  said  minors.  But,  If  it 
should  be  necessary  for  their  education  and 
their  maintenance  In  like  manner  as  I  have 
muhitained  them,  I  .authorize  my  executors 
to  sell  such  of  my  real  estate  as  they  think 
beet"  Funkhouser,  who  was  one  of  the  ex- 
ecutors nominated  In  the  will,  qualified,  and 
on  December  1.  1890,  It  was  duly  probated 
in  common  form.  "On  March  2,  1891,  R.  O. 
Clark  having  paid  bis  share  of  the  original 
note  of  $15,000,  J.  H.  Reynolds,  Samuel 
Funkhouser,  and  B.  I.  Hughes  made  to  the 
First  National  Bank  of  Rome  a  demand 
note  for  $11,066.66,  bearing  interest  from 
date."  On  the  back  of  this  note  was  the 
following  unsigned  memoraudum:  "$5,000.00 
of  this  Is  to  be  paid  by  Lamkln  &  Funk- 
bouser, $6,666.66  by  Jno.  H.  Reynolds  and 
B.  I.  Hnghes."  Below  this  memorandum 
were  entered  a  number  of  credits,  showing 
that  Fimkhouser  had  paid  $2,500,  and  Rey- 
nolds and  Hughes  each  $3,300,  on  the  note. 
There  also  appeared  on  the  back  of  the  note 
the  following  entry:  "The  balance  on  this 
note  Is  due  by  estate  of  G.  W.  F.  Lamkin, 
for  value  received,  $2,500.00.  Samuel  Funk- 
houser, Exr.  of  G.  W.  F.  Lamkin,  Dec." 
The  Interest  on  the  $2,500  remaining  due 
upon  this  note  was  regularly  paid  by  Funk- 
bouser, as  executor,  until  January  1,  1894. 
Subsequently,  at  the  request  of  Reynolds, 
who  was  the  president  of  the  bank,  and  with 
a  view  to  keeping  In  life  Its  claim  against 
the  estate  of  Lamkin,  four  notes,  dated  De- 
cember 31,  1898.  payable  to  "B.  I.  Hughes, 
Cashier,"  and  aggregating  in  amount  $3,554.' 
50,  were  executed  by  Funkhouser,  in  his  rep- 
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note  tor  ?1 5,000,  or  the  three  notes  for  $5,000 
each,  above  mentioned  as  having  been_  signed 
by  the  firm  of  Lamkin  &  Funkhouser.  On 
the  2Stb  of  December,  1894,  Funkhouser 
•lied,  In  the  superior  court  of  Floyd  county, 
an  equitable  petition,  in  which  be  named  as 
parties  defendant  the  legatees  under  tbe  will 
of  liumkln,  and  In  which  he  alleged,  among 
other  things:  (1)  That  the  estate  in  his 
hands  consisted  entirely  of  real  property, 
the  income  from  which  was  barely  sufficient 
to  pay  taxes  and  repairs;  (2)  that,  owing 
to  a  depression  in  the  market  price  of  such 
property,  it  could  not  be  sold,  except  at  a 
great  sacrifice;  (3)  that  it  required  $900  per 
nunuiu  to  maintain  and  educate  the  minor 
children  of  the  testator;  and  (4)  that  he  had 
already  advanced  out  of  bis  own  private 
means  a  large  sum  of  money  In  order  to 
meet  the  expenses  incident  to  carrying  into 
effect  the  wishes  of  the  testator  as  to  the 
maintenance  and  education  of  these  minor 
children.  In  this  petition  Funkhouser  pray- 
ed that  be  be  grauted  leave  "to  raise  such 
sums  from  time  to  time  by  mortgaging  tbe 
realty  as  [might]  be  needed  to  educate,  sup- 
port, and  maintain  the  minor  children,  and 
pay  taxes  and  make  repairs  on  tbe  property 
of  the  estate,  and  to  reimburse  him  for  mon- 
ey advanced  to  said  children."  A  hearing 
was  had  upon  this  petition,  and  an  answer 
filed  In  behalf  of  the  defendants,  and  a  de- 
cree was  entered  whereby  the  prayer  of  tbe 
petitioner  was  granted.  Acting  under  this 
decree,  Funkhouser,  as  executor,  negotiated 
three  loans,— one  in  March,  1885,  another  in 
.Tuly  of  the  same  year,  and  tbe  third  in 
March,  1896,— in  each  Instance  executing  a 
mortgage  on  specific  property  belonging  to 
tbe  estate  he  represented.  He  died  on  the 
8th  of  August,  1901,  without  having  paid  off 
any  of  these  mortgages,  and  E.  P.  Treada- 
way  was  appointed  administrator  de  bonis 
non  of  the  estate  <^  Lamkin.  At  the  date 
of  the  death  of  Lamkin  he  was  solvent,  but 
at  the  date  of  tbe  death  of  Funkhouser  the 
estate  was  Insolvent,  he  having  failed  to  dis- 
charge tbe  debts  of  his  testator  In  accord- 
ance with  the  terms  of  the  will.  On  De- 
cember 2,  1901,  B.  I.  Hughes,  "as  cashier  of 
the  First  National  Bank  of  Borne,"  filed  an 
equitable  petition  in  behalf  of  himself  and 
such  other  persons  as  might  wish  to  Join 
with  him  as  parties  palntlff.  In  which  be 
named  as  defendants  Treadaway,  as  admin- 
istrator de  bonis  non  of  the  estate  of  Lam- 
kin, and  the  holders  of  tbe  mortgages  above 
referred  to.  In  this  petition  the  plaintiff  set 
forth  the  following  allegations  of  fact  as  a 
basis  for  the  granting  of  the  relief  sought: 
Ou  May  7,  1889,  Lamkin,  "Jointly  with  R.  G. 
Clark,  S.  Funkhouser,  .1.  H.  Reynolds,  and 
B.  I.  Hughes,  bought  six  hundred  shares  of 
stock  in  the  Printup  City  Land  and  Im- 
provement Company,  and  in  part  payment 


debt  was  unpaid,  and  the  same  is  still  un- 
paid. The  executor,  Saml.  Funkhoaser.  had 
from  time  to  time  renewed  said  debt,  and 
there  Is  now  due  to  petitioner  on  said  debt 
tbe  principal  sum  of  13,554.50,"  besides  in- 
terest and  attorney's  fees.  Mo  creditor  of  the 
estate  of  Lamkin  was  made  a  party  to  the 
proceeding  whereby  Funkhouser,  as  execu- 
tor, obtained  the  decree  of  court  grantiug 
bmi  leave  to  mortgage  property  belonging  tO' 
the  estate  in  order  to  raise  money  for  the 
purposes  recited  in  sucli  decree,  "and  peti- 
tioner never  knew  or  heard  of  said  proceed- 
ing until  since  the  death  of  said  executor 
and  the  appointment  of  E.  P.  Treadaway 
administrator  de  bonis  non."  The  said  ex- 
ecutor "neglected  to  pay  the  debts  of  tbe 
testator,  and  applied  the  assets  coming  int» 
his  bands  to  the  maintenance  and  education 
of  the  children  of  testator,  and  at  the  death 
of  said  executor  the  estate  was  Insolvent, 
and,  including  the  property  mortgaged,  there 
is  not  sufllclent  property  to  pay  the  Just 
debts  existing  against  the  testator  at  his 
death."  The  mortgages  executed  by  Funk- 
houser, as  executor.  In  pursuance  of  tbe  de- 
cree of  court  above  mentioned,  were  in  fraod 
of  the  rights  of  petitioner  and  other  creditors 
of  the  testator,  and,  if  these  mortgages  are 
paid  off  "In  advance  of  petitioner's  debt,  pe- 
titioner will  lose  his  entire  debt,  or  the  great- 
er part  thereof,  for  the  reason  that  said  es- 
tate is  now  insolvent."  Acting  under  an  or- 
der granted  by  the  court  of  ordinary,  Tread- 
away, the  administrator  de  bonis  non,  has 
"advertised  all  tlie  property  of  the  testator 
for  sale,  for  cash,  •  •  •  including  tlie 
land  described  In  the  mortgages  aforesaid"; 
and  while  tbe  holders  of  the  mortgages  can- 
not, as  against  petitioner,  assnt  any  valid 
lien  on  the  property  therein  described,  yet 
they  constitute  a  "cloud  upon  tbe  title  to  the 
property;  •  •  •  and,  if  said  sale  is  made 
by  the  administrator,  the  title  will  be  further 
complicated  and  beclouded,  and  the  property 
will  t>e  sacrificed,"  to  the  injury  of  petitioner 
and  othw  creditors  of  the  estate.  The  plain- 
tiff prayed  in  his  petition:  (1)  That  Tread- 
away, as  administrator,  "be  enjoined  from- 
selling  the  property  attempted  to  be  mort- 
gaged, as  alleged";  (2)  that  the  holders  of 
the  mortgages  "be  each  enjoined  from  pro- 
ceeding to  foreclose  their  said  mortgages,  or 
to  collect  the  notes  held  by  them,  and  that 
said  mortgages  be  decreed  to  be  sinrendered 
and  canceled":  (3)  that  each  of  them  be  re- 
quired "to  refund  to  the  administrator  de 
bonis  non  all  the  money  paid  to  them  on  the 
notes  and  mortgages  held  and  claimed  by 
them,  as  aforesaid";  and  (4)  that  petitioner 
"have  Judgment  for  his  debt,"  and  sucb 
other  and  further  relief  as  to  tbe  court 
might  seem  equitable  and  Just  In  response 
to  this  petition,  Treadaway,  tbe  admluistra- 
tor  de  bonis  non,  filed  an  answer  In  the  n&- 
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ture  of  1  crosa-petltion  to  marshal  assets, 
wherein  he  alleged  that  he  was  unfamiliar 
with  the  actings  and  doings  of  Funkhonser, 
the  executor,  and  was,  therefore,  unprepared 
either  to  admit  or  deny  the  main  allegations 
relied  on  by  petitioner.  Treadaway  did, 
however,  fully  set  forth  the  condition  of  the 
estate  when  be  toolE  charge  of  it,  and  gave 
the  names  of  a  number  of  persons  holding 
claims  against  it  who  were  not  made  parties 
to  the  petition.  He  asked  that  they  be  made 
parties  to  the  case,  and  that  the  court  should 
determine  the  rights  of  all  persons  concern- 
ed, and  give  him  proper  direction  In  the 
premises.  Separate  answers  were  filed  by 
two  of  the  holders  of  the  mortgages  ex- 
rented  by  f^mkhouser,  as  executor,  in  which 
they  took  issue  with  petitioner  as  to  the 
validity  and  priority  of  the  mortgages  held 
by  them.  They  also  joined  with  Treadaway, 
as  administrator,  and  the  holder  of  the  other 
ivortgage  attacked  by  the  plaintUf,  Hughes, 
In  an  answer  setting  up  tfiat  bis  claim 
against  the  estate  of  Lamkln  was  barred  by 
the  statute  of  limitations.  Among  other  per- 
sons whom  Treadaway  hi  his  answer  prayed 
should  be  made  parties  to  the  case  was  W.  T. 
Jones,  who  held  a  claim  against  the  estate 
for  a  monument  sold  by  him  to  Lamkin  dur- 
ing his  lifetime,  and  who  made  an  appearance 
before  the  court,  and  set  up  his  claim.  By 
consent  of  all  parties,  the  presiding  judge 
passed  upon  all  Issues  of  law  and  fact  with- 
out the  Intervention  of  a  Jury,  and  entered 
a  final  decree  in  the  case.  Among  other 
things,  he  adjudged:  (1)  That  the  claim  of 
Hughes,  the  cashier  of  the  First  National 
Bank  of  Rome,  was  "a  valid,  liquidated  de- 
mand against-  the  estate  of  G.  W.  F.  Lam- 
kin"; (2)  that  the  claim  of  Jones  was  "a 
valid,  subsisting  debt  against"  said  estate; 
and  (3)  that  each  of  the  holders  of  the  three 
mortgages  executed  by  FuDkhouser,  as  ex- 
ecutor, had  a  valid  and  subsisting  lien  on 
the  property  pledged  to  secure  his  mortgage 
debt,  which  was  superior  to  the  claim  of 
all  other  creditors.  To  this  finding  in  favor 
of  the  holders  of  these  mortgages  both 
Hughes  and  Jones  excepted,  and  Joined  In 
pulng  out  a  writ  of  error  to  this  court 
Thereupon  the  administrator  de  bonis  nou, 
the  holders  of  the  mortgages  Just  referred  to, 
and  other  parties  below  sued  ont  a  cross-bill 
of  exceptions,  in  which  complaint  Is  made 
that  the  Judge  erred  In  entering  up  Judgment 
in  favor  of  Hughes,  for  the  reason  that  the 
evidence  showed  conclusively  that  his  claim 
was  barred  by  the  statute  of  limitations. 

1.  A  proper  decision  of  the  question  raised 
by  the  cross-bill  of  exceptions  disposes  of 
the  case,  so  far  as  Hughes  is  concerned. 
Whatever  may  have  been  his  purpose  in  re- 
ferring in  his  petition  to  the  original  note  for 
$15,000  slgneA  by  himself,  Clark,  Funkhouser, 
Reynolds,  and  I^mkln,  certain  It  Is  that  he 
did  not  show  any  right  to  recover  thereon. 
Indeed,  the  evidence  does  not  disclose  to 
whom  this  note  was  made  payable,  or  that 


either  Hughes  or  the  bank  of  which  he  was 
cashier  ever  became  the  legal  or  equitable 
holder  thereof.  Fm-thermore,  if  It  was  still 
outstanding  and  unpaid,  It  was  clearly  bar- 
red by  the  statute  of  limitations.  In  pobit  of 
fact,  the  three  notes  for  $5,000  each,  upon 
which  the  firm  of  Lamkin  &  Funkhouser  was 
bound,  were  designed  to  take  the  place  of  the 
$15,000  note.  Only  one  of  these  three  notes 
was  made  payable  to  Hughes,  and,  so  far  as 
appears,  he  never  acquired  title  to  either  of 
the  othei-s.  Ail  were  dated  October  16,  1800, 
and  due,  respectively,  on  February  1,  Febru- 
ary 10,  and  February  20,  1891.  They  were 
not  under  seal,  and  therefore  were  barred 
on  theU:  face  at  the  time  Hughes  filed  his  pe- 
tition. Presumably,  they  were  discounted  at 
the  First  National  Bank  of  Rome;  for  it  ap- 
pears that  on  "March  2,  1891,  R.  O.  Clark 
having  paid  his  share  of  the  original  note  of 
$16,000,  J.  H.  Reynolds,  Samuel  Funkhonser, 
and  B.  I.  Hughes  made  to  the  First  National 
Bank  of  Rome  a  demand  note  for  $11,666.66," 
with  the  view,  evidently,  of  releasing  Clark 
from  further  liability  on  the  three  notes  of 
$5,000  each,  and  substituting  for  them  a  new 
evidence  of  Indebtedness.  At  the  time  this 
demand  note  was  given,  the  firm  of  Lamkin 
&  Funkhouser  had  been  dissolved  by  the 
death  of  Lamkln.  Accordingly,  Funkhonser, 
as'  surviving  partner,  had  no  power  to  bind 
the  firm  by  a  novation  of  the  contract  into 
which  it  had  entered;  and  he  did  not  In  fact 
undertake,  In  that  capacity,  to  create  a  liabil- 
ity against  the  estate  of  Lamkln  by  signing 
the  note  for  $11,666.66  in  the  name  of  the 
partnership.  "After  the  dissolution  of  a  part- 
nership, one  partner  has  no  power  to  bind  the 
firm  by  a  new  contract,  nor  to  renew  or  con- 
tinue an  existing  liability,  nor  to  change  its 
dignity  or  nature."  Bank  v.  BUs,  68  Ga.  182. 
So  It  Is  clear  that,  even  If  Hughes  had  been 
the  payee  of  the  note  last  mentioned,— which 
he  was  not,— he  could  not  have  held  the  es- 
tate of  Lamkln  liable  thereon.  The  entry  on 
the  back  of  it,  signed  by  Funkhouser,  as  ex- 
ecutor, that  "the  balance  on  this  note  is  due 
by  estate  of  G.  W.  F.  Lamkln,  for  value  re- 
ceived $2,500.00,"  was  not,  from  a  legal 
standpoint  at  least  true.  Nor  can  this  entry 
by  the  executor  be  construed  into  a  new  prom- 
ise to  pay  the  note  for  $5,000  signed  by  Reyn- 
olds, Clark,  and  the  firm  of  Lamkin  &  Funk- 
houser, in  which  Hughes  was  named  as 
payee.  "A  writien  acknowledgment  of  In- 
debtedness, which  does  not  specify  or  plainly 
refer  to  the  particular  demand  or  cause  of 
action  to  be  renewed  or  created  by  It,  is  not 
sufficient  to  take  the  case  out  of  the  statute  of 
limitations,  where  the  contract  or  cause  of  ac- 
tion sued  on  is  barred."  Kirven  v.  Thornton, 
110  Oa.  276.  34  S.  B.  848,  citing  previous  adju- 
dications to  the  same  effect  Certain  Is  it 
that  the  above-quoted  entry  on  the  note  for 
$ll,66li.00  did  not  refer  to  the  note  for  $5,- 
000,  payable  to  Hughes,  or  to  any  other  out- 
standing Indebtedness  against  the  Lamkln  es- 
tate.   On  the  contrary,  the  executor  thereby 
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Ing  so  created  no  liability  on  the  part  of  the 
estate  to  pay  that  amount  on  this  particular 
note,  nor  operated  as  a  new  promise  to  pay 
any  other  note  or  other  evidence  of  indebted- 
ness which  was  binding  upon  Lamkin's  es- 
tate. The  parol  evidence  relied  on  as  con- 
necting the  note  for  $11,606.66  with  the  three 
notes  for  $5,000  previously  signed  In  the 
name  of  his  firm  was  entirely  unavailing;  for, 
under  Oiv.  Code,  S  3788,  "a  new  promise.  In 
order  to  renew  a  right  of  action  already  bar- 
red, or  to  constitute  a  point  from  which  the 
limitation  shall  commence  running  on  a  right 
of  action  not  yet  barred,  must  be  In  writing, 
either  In  the  party's  own  handwriting,  or  sub- 
8crit>ed  by  him,  or  some  one  authorized  by 
him."  It  is  equally  clear  tliat  the  four  notes 
executed  by  Funkhouser,  as  executor,  on  De- 
ceml>er  31,  1898,  payable  to  "B.  I.  Hughes, 
cashier,"  cannot  properly  be  treated  as  con- 
stituting a  new  promise  to  pay  any  particu- 
lar outstanding  indebtedness  on  the  part  of 
the  estate.  Each  of  them  purports  to  be  an 
original  undertaking  by  the  executor,  and  in 
none  of  them  is  there  embraced  an  acknowl- 
edgment by  him  that  Hughes  held  any  valid 
claim  against  the  estate.  These  four  notes 
were  given  at  the  request  of  the  president 
of  the  back  of  which  Hughes  was  cashior 
merely  In  order  to  get  "in  better  shape"  ita 
supposed  claim  against  the  estate  of  Lamkin 
on  the  $11,666.66  note  hereinbefore  mention- 
ed, the  president  of  the  l>ank  being  under  the 
impression  tliat  the  effect  of  giving  these  new 
notes  would  be  "to  renew  or  extend  that 
twenty-flve  hundred  dollar"  claim.  On  the 
hearing  of  the  case  he  testified  that:  "The  old 
notes  were  not  surrendered  to  Mr.  Funkhous- 
er, for  the  reason  that  [the  execution  of  the 
new  notes]  was  not  Intended  as  a  settlement, 
but  to  keep  the  debt  alive."  So  it  will  be 
seen  that  Hughes  was  not  entitled  to  recover 
on  any  of  the  notes  made  payable  to  him  un- 
der this  arrangement,  because  (1)  there  was 
no  consideration  for  them,  and  (2)  the  execu- 
tor had  no  power  to  create  against  the  es- 
tate he  represented  a  new  and  distinct  lia- 
bility. Printup  V.  Trammel,  25  Ga.  242;  Mc- 
Farlin  v.  Stinson,  56  Ga.  396;  Gaudy  v.  Bab- 
bitt, Id.  642;   Deas  v.  McRea,  65  Ga.  531. 

2.  In  order  to  fix  the  priority  of  the  claim 
which  Jones  set  up  against  the  estate  of  Lam- 
kin, it  is  necessary  to  pass  upon  the  question 
presented  by  the  mahi  bill  of  exertions,  viz., 
whetlier  or  not  the  decree  of  court  by  which 
leave  was  granted  to  Funkhouser,  as  ex- 
ecutor, to  mortgage  the  property  of  the  estate, 
was  binding  upon  the  creditors  of  the  testator. 
We  have  had  no  dlfllculty  In  reaching  the 
conclusion  that  this  question  should  be  an- 
swered in  the  negative.  None  of  the  cred- 
itors were  made  parties  to  the  proceeding 
wherein  this  decree  was  rendered.  It  was 
the  duty  of  the  executor,  both  under  the  gen- 


It  may  have  been  true,  as  represented  by 
Funkhouser  In  his  application  for  leave  to 
mortgage,  that,  owing  to  a  depression  in  mar- 
ket prices,  the  property  of  the  estate  cotild 
not  be  sold  to  advantage;  and  doubtless  a 
court  of  equity  might  very  properly,  if  all 
parties  concerned  were  before  It,  have  under- 
taken to  pass  upon  the  expediency  of  meeting 
the  emergency  presented  by  creating  a  mort- 
gage debt.  The  creditors  of  the  estate  wonld, 
however,  have  an  undoubted  right  to  be  beard 
as  to  this  matter,  for  under  the  law  they  were- 
entitled  to  have  their  demands  satisfied  with- 
out unusual  or  unnecessary  delay.  If  they 
objected  to  an  indefinite  postponement  of 
the  sale  of  the  property,  the  court  would  cer- 
tainly have  no  power  to  grant  leave  to  the 
executor  to  place  incumbrances  upon  it,  on- 
less  pro\'lslon  was  made  whereby  the  claims 
of  creditors  should  be  satisfied  In  full  out  of 
the  proceeds  thus  raised.  In  other  words, 
their  legal  rights  could  not,  without  their 
express  consent,  be  prejudiced  by  a  decree- 
conferring  upon  the  executor  any  power  or 
privilege  which  he  could  not  set  up  under  the 
general  law  governing  the  administration  of 
estates,  or  by  virtue  of  special  authority  with 
which  he  was  vested  under  the  will  of  his  tes- 
tator. 

As  has  been  remarked  above,  an  executor 
cannot,  ordinarily,  bind  the  estate  he  repre- 
sents by  any  original  undertaking  on  his 
part  (See  cases  last  cited.)  A  testator  may, 
it  Is  true,  confer  unusual  powers  upon  a 
guardian  or  executor,  provided,  of  coarse, 
the  rights  of  creditors  are  not  thereby  Inju- 
riously affected;  and  in  such  a  case  the  will 
of  the  testator  becomes  the  law  by  which  his 
representative  is  to  be  guided  in  managing 
his  estate.  Howard  v.  Cassels,  106  6a.  412, 
31  S.  E.  562,  70  Am.  St.  Hep.  44;  Brannon 
V.  G.  Ober  &  Sou  Co.,  106  Ga.  168,  170,  32  S. 
E.  16.  But  where,  as  In  the  case  at  bar,  an 
executor  has  no  power  under  a  will  to  mort- 
gage the  property,  of  an  estate,  the  only 
course  be  can  properly  pursue,  if,  in  his 
Judgment,  the  property  would  be  sacrificed 
if  brought  to  sale,  is  to  apply  to  a  court  ex- 
ercising equity  Jurisdiction  for  authority  and 
direction  in  the  premises.  He  then  stands 
upon  the  footing  of  any  other  trustee  who 
seeks  to  exercise  powers  not  conferred  npon 
him  by  the  Instrument  under  which  be  wa» 
appointed,  and  must  bring  before  the  court 
all  persons  at  Interest,  since  he  cannot  in 
such  a  proceeding  represent  any  one  save 
himself.  This  whole  subject  was  carefully 
considered  and  ably  discussed  by  Mr.  Presid- 
ing Justice  Lumpkin  in  the  case  of  Wagnon 
V.  Pease,  104  Ga.  417,  80  &  E.  895,  in  which 
prior  decisions  of  this  court  bearing  upon 
the  question  In  hand  were  reviewed.  In 
pointing  out  the  absolute  necessity  of  hav- 
ing before  the  court  all  of  the  cestuis  qa» 


be  exercised  at  his  discretion.     If,  then,  an 
emergency  arises  which  cannot  be  success- 
fuUx  met  In  some  other  and  better  way,  the 
trustee  may  very  properly  bring  to  the  atten- 
tion of  the  Judge  the  necessity  which  exists 
of   borrowing  money,  and   securing  the  re- 
payment of  the  same  by  mortgaging  in  whole 
or  In  part  the  trust  estate.    To  this  end  the 
trustee  may  present  his  petition,  fully  set- 
ting forth  the  facts,  and  praying  that  he  be 
granted  the  necessary  power  in  the  premises. 
Tbe  law  does  not  contemplate,  however,  that 
the   trustee  shall  have  power  to  bind  tbe 
cestuls  que  trustent  by  such  a  statement  on 
his  part  of  the  exigencies  of  the  case.     On 
the  contrary,  section  48(S6  of  the  Civil  Code, 
which  must  be  regarded  as  applicable,  since 
the  power  to  allow  a   trustee  to  create  a 
mortgage  is  included  In  the  power  to  permit 
him  to  make  a  sale,  expressly  provides,  as 
to  cases  of  this  nature,  that,  'where  any  per- 
son is  interested  besides  the  applicant,  notice 
to  such  person  must  be  shown,  or  its  ab- 
sence accounted  for,  before  the  court  shall 
proceed  in  the  cause.'    •    •    •    Thus  it  will 
be  seen  that  the  beneficiaries  must  them- 
selves be  properly  before  the  court,  which 
would  be  an  entirely  useless  formality,  If 
not  an  absurdity,  if  tbe  trustee  were  author- 
ized to  represent  them   In  the  proceeding. 
*    *    *    Doubtless,  our  statute  contemplates 
that  tbe  chancellor  shall  not  regard  the  trus- 
tee as  having  any  power  to  represent  the 
cestuls  que  trustent  with  respect  to  a  matter 
clearly  outside  of  the  scope  of  bis  general 
authority,  and  shall  allow  the  persons  to  be 
affected  an  opportunity  to  be  beard  in  resist- 
ance to  the  application  whereby  the  trustee 
seeks  a  power  which  the  law.  In  its  wisdom, 
withholds  from  his  exercise,  and  vests  with 
the  court,  to  be  Jealously  guarded.     •     •     • 
The  truth  of  the  matter  is,  an  application  to 
a  Judge  for  power  to  mortgage  would  be  a 
mere  empty  formality  If  the  trustee  were 
allowed  to  represent  the  cestuls  que  trustent 
therein  and  make  to  appear  to  the  court  only 
such  a  view  of  the  situation  as  suited  bis 
purpose.     In  that  event  the  discretion  re- 
posed In  the  Judge  might  oftentimes  avail  the 


mortgage  at  pleasure  might  as  well  have  been 
in  the  first  instance  vested  directly  in  the 
trustee  hlmselC"  The  reasoning  upon  which 
the  decision  in  that  case  was  based  applies 
with  equal  force  and  weight  to  the  proposi- 
tion that,  if  creditors  are  to  be  affected  by 
such  a  proceeding,  they  must  be  served,  and 
given  an  opportunity  to  be  heard.  Clearly, 
therefore,  it  cannot  be  seriously  urged  in  the 
present  case  that  Jones  was  boimd  by  the 
decree  authorizing  the  executor  to  mortgage 
the  property  of  tbe  estate,  since  the  forme.' 
was  not  made  a  party  to  the  proceeding 
wherein  that  decree  was  rendered,  and  was 
given  no  chance  to  voice  his  objections  to 
the  granting  of  the  application  which  the  ex- 
ecutor presented  to  the  court.  That  It  was 
imposed  upon,  and  induced  to  render  an  im- 
provident decree.  Is  doubtless  due  to  the  very 
fact  that  the  executor  failed  to  Inform  the 
chancellor  as  to  the  true  condition  of  atfalra, 
If,  indeed,  he  did  not  deliberately  omit  to 
mention  that  there  were  unpaid  creditors, 
knowing  full  well  that  the  court  would  not 
grant  his  petition  if  the  rights  of  these  cred- 
itors were  brought  to  its  attention.  The  per- 
sons to  whom  Funkhouser,  acting  under  this 
decree,  gave  mortgages  upon  the  property  of 
the  estate  were  bound  to  take  notice  (1)  that, 
under  the  general  law  of  the  land,  be  had 
DO  authority  to  create  a  mortgage  debt  bind- 
ing upon  the  estate;  (2)  that  no  such  au- 
thority was  conferred  upon  him  under  tbe 
will  of  his  testator;  (3)  that  there  might  be 
unpaid  creditors  of  the  testator;  and  (4),  if 
there  were,  a  decree  rendered  upon  the  ap- 
plication filed  by  Funkhouser  would  not  be 
binding  upon  them,  they  not  having  been 
made  parties  to  the  proceeding.  In  other 
words,  these  mortgagees  are  to  be  treated  as 
having  parted  with  their  money  with  their 
eyes  open,  voluntarily  taking  the  chances  of 
creditors  of  the  testator  subsequently  appear- 
ing on  the  scene  and  demanding  the  en- 
forcement of  their  legal  rights. 

Judgment  on  both  the  main  and  tbe  cross- 
bill  of  exceptions  reversed.  All  the  justices 
concurring,  except  LUMPKIN,  P.  J.,  ab- 
sent 


(Supreme  Court  of  Georgia.    Oct  30,  1902.) 

Error  from  superior  court,  Lumplcin  county; 
J.  B.  Estes,  Judge. 

Action  between  the  Gold  Beefs  of  Georgia, 
Limited,  and  John  Martin.  From  the  judg- 
ment overruling  a  demurrer,  the  Gold  Reefs  of 
Georgia,  Limited,  brings  error.    Reversed. 

H.  H.  Dean,  for  plaintiff  in  error.  W.  A. 
Charters,  for  defendant  in  error. 

ADAMS,  J.  This  case  is  controlled  by  the 
decision  thu  day  rendered  in  the  case  of  Moii:- 
guge  uo.  y.  Martin,  42  S.  U.  TM.  Under  It  the 
juagment  of  tbe  court  overruling  the  separate 
demurrer  filed  hy  the  plaintiff  in  error  is  re- 
versed. All  the  justices  concurring,  except 
LTJMFKIN,  P.  J,  absent  on  account  of  sick- 
nesa. 


(Supreme  Court  of  North  Carolina.    Sept.  16, 
1902.) 

Appeal  from  superior  court,  Chowan  ooanty; 
Jones,  Judge. 

Action  by  Josiah  Bunch  against  the  Eliza- 
beth City  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Amnned. 

Pruden  &  Pruden  and  Shepherd  &  Shepherd, 
for  appellant.    W.  M.  Boud,  for  appellee. 

FURCUES,  C.  J.  The  facU  in  this  case 
are  substantially  the  same  as  those  !a  Monds 
T.  Lumber  Co.  (at  this  term)  42  S.  E.  331 
The  two  cases  were  argued  together,  and  it 
was  agreed  by  counsel  that  a  decision  in  out 
case  would  decide  the  other.  Therefore,  for 
the  reasons  given  in  Monds'  Case,  the  judg- 
ment below  in  tiiis  case  is  affirmed. 


End  or  Cases  nr  Vol.  it. 
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INDEX. 


ABANDONMENT. 

Of  homestead,  see  "Homestead,"  |  % 

ABATEMENT. 

Of  nuisance,  see  "Intoxicating  Liqnors,"  |  4; 
"Nuisance,"  f  2. 

ABATEMENT  AND   REVIVAL 

Judgment  as  bar  to  another  action,  see  "Jndg- 
ment."  g  8. 

Revival  of  judg:ment,  see  "Judgment,"  §  12. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administra- 
tors," i  7. 

Substitution  of  parties,  see  "Parties,"  {  3. 

S    1.    Deatli  of  party  and  xe-rivml  of  ao- 
tlom. 

Code,  §  3203,  relating  to  dismissal  bj  plain- 
tiff on  defendant  filing  a  plea  of  set-off,  held 
not  to  affect  the  plaintiff's  right  to  a  revival  in 
the  name  of  his  personal  representatives,  under 
section  3308— Kinzie  v.  Riely's  Ex'r  (Va.)  872w 


See 


ABDUCTION. 

"Seduction." 


ABETTORS. 

Criminal  responsibility,  see  "Criminal  Law,"  |  S. 

ABSENCE. 

Of  assured  from  examination  as  to  loss,  see 

"Insurance,"  |  5. 
Suspension  of  running  of  statute  of  limitation, 

see  "Limitation  of  Actions,"  {  2. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  7. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  §  2. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," i  5. 

ACCEPTANCE. 

Of   goods   sold   within   statute   of   frauds,   see 

"Frauds.  Statute  of,"  S  3. 
Of  offer  or  proposal,  see  "Contracts,"  S  1. 


Criminal    responsibility,   see 
§3. 


ACCESSORIES. 

Criminal   Law," 

ACCIDENT. 


Accident  Insurance,  see  "Insurance,"  {  7. 
42  S.E.— 66 


ACCOMPLICES. 

Criminal  responsibility,  see  "Criminal  Law,"  {  3. 
Testimony,  see  "Criminal  Law,"  {  8. 

ACCORD  AND  SATISFACTION. 

See  "Payment";  "Release";  "Compromise  and 
Settlement" 

ACCOUNT. 

See  "Account,  Action  on." 

Accounting  by  assignee  for  benefit  of  credit- 
ors, see  "Assignments  for  Benefit  of  Cred- 
itors," S  2. 

ACCOUNT,  ACTION  ON. 

A  statement  of  account  held  not  such  as  to 
render  it  admissible  under  Acts  1897,  c.  480. — 
Knight  V.  Taylor  (N.  C.)  637. 

ACKNOWLEDGMENT. 

Of    indebtedness    barred    by    limitation,    see 

"Limitation  of  Actions,"  {  3. 
Operation  and  effect  of  admissions  as  evidence, 

see  "Criminal  Law,"  J  8:  "Evidence,"  §  5. 
Operation  and  effect  of  admissions  as  ground 

of  estoppel,  see  "Estoppel,''  §  3.. 

I   1.    Takinc  and  oertlfloate. 

That  the  probate  of  a  deed  was  not  sealed 
by  the  officer  held  immaterial,  where  a  sealed 
certificate  was  not  required  by  statute,  either 
at  the  date  of  the  execution  or  registration  of 
the  deed.— Westfeldt  v.  Adams  (N.  G.)  823. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Bar  by  former  adjudication,  see  "Judgment," 

§  8. 
Commencement  within  period  of  limitation,  see 

"Limitation  of  Actions,"  §  2. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Jurisdiction  of  courts,  see  "Courts." 
Laches,  see  "Equity,"  {  2. 
Limitation  by  statute,   see  "Limitation  of  / 

tions." 
Malicious  actions,  see  "Malicious  Proseco' 
Restraining   action   at   law,   see   "Injur 

§  1. 
Review  of  proceedings,  see  "Appea' 

ror";    "Certiorari";     "Exceptions 

"Judgment,"   §  4:    "Justices  of 

i  3;   "New  Trial.*' 
Set-off.  see  "Set-Off  and  Coup' 
Survival,  see  "Abatement  and 

Actions  between  parties  in  ' 
See  "Attorney  and  Client 

Servant,"  \  7. 
Co-tenants,  see  "Partf' 
Actions  bv  or  aaa' 


See   "Carriers," 
"Counties,"  ? 
tors,"  f  7; 
porations," 
cipal  an(' 
"Sheriff 

Tnistec 
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Forcible   Entry   and   Detainer,"   {   1;    "In- 


and  Conversion,     |"1;   "Work  and  Labor." 

Breach  of  contract,  see  "Contracts,"  {  6; 
"Sales,"  S  8;    "Vendor  and  I'urchaser."  {  3. 

Breach  of  covenant.  Bee  "Covenants,"  i  3. 

Diversion  of  water,  see  "Waters  and  Water 
Courses,"  f  2. 

Loss  of  baggage,  see  "Carriers,"  |  8. 

Personal  injuries,  see  "Carriers,"  |  5 :  "Master 
and  Servant,"  §  7;  "Municipal  Corporations," 
i  6;  "Railroads,"  {{  5-0. 

Price  of  goods,  see  "Sales,"  §  3. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
S4. 

Recovery  of  tax  paid,  see  "Taxation,"  i  4. 

Services,  see  "Master  and  Servant,  {  1; 
"Work  and  Labor." 

Sheriff's  bond,  see  "Sheriffs  and  Constables," 
8  2. 

Subscription  to  corporate  stock,  see  "Corpora- 
tions," {  3. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," g  4. 

Wages,  see  "Master  and  Servant,"  {  1. 

Particular  forms  of  action. 

See  "Account,  Action  on" !  "Ejectment";  "Re- 
plevin": "^nrespass,"  {  1;  "Trover  and  Con- 
version. 

Disbarmrnt  proceedings,  see  "Attorney  and 
Client,"  i  1. 

Restraining  violation  of  liquor  laws,  see  "In- 
toxicating Liquors,"  !  4. 

PartieuiaTformt  of  special  reUtf. 

See  "Creditors'  Suit";  "Divorce";  "Injnnc- 
Oon";  "Partition,"  }  2;  "Quieting  Title"; 
"Specific  Performance." 

Alimony,  see  "Divorce,"  S  4;  "Husband  and 
Wife,"  §  5. 

Oancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments."  I 

Determination  of  adverse  claims  to  real  prop- 1 
erty,  see  "Quieting  Title."  | 

Enforcement     or     foreclosure     of     lien,     see , 
"Mechanics'  Liens,"  §  2.  I 

£2stablishment  and  enforcement  of  right  of 
exemption,  see  "Exemptions,"  §  2.  i 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"  g  5. 

Establishment  of  boundaries,  see  "Boundaries," 
8  1. 

Foreclosure  of  mortgage,  see  "Mortgages,"  J  5. 

Reformation  of  written  instmment,  see  "Ref- 
ormation of  Instruments." 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  8  5. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  {  2.  l 

Particular  proceedings  in  action*.  j 

See    "Appearance"  ;    "Continuance"  ;     "Costs"  ;  j 
"Damages";    "Depositions";    "Dismissal  and 
Nonsuit";  "Evidence";   "Execution";   "Judg-  i 
ment";    "Judicial  Sales";    "Jury";    "Limits- 1 
tion    of    Actions";     "Motions";     "Parties";  I 
"Pleading";    "Process";    "Reference";  "Re- 
moval of  Causes";    "Stipulations";    "Trial"; 
"Venue." 

Default,  see  "Judgment,"  {  2. 

Nonsuit,  see  "Trial,"  %  5. 

Revival  of  judgment,  see  "Judgment,"  %  12. 

Verdict,  see  "Trial,"  §  9. 

Porticutar  remedies  in  or  Incident  to  a<Aioni. 

See  "Arrest,"  g  1;  "Attachment";  "Garnish- 
ment" ;  "Injunction" ;  "Receivers" ;  "Tender." 

Stay  of  proceedings,  see  "Appeal  and  Error," 
J  6. 


"Courts,"  g  4. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Josticea  of  tiie 

Peace,"  g  2. 

%   1.     Orovads  and  eonditioBB  precedent. 

Where  plaintiff  invokes  no  injunction,  judg- 
ment, or  decree,  save  that  the  court  declare  the 
legal  rights  of  the  parties,  a  demurrer  shonld  be 
sustained.— Southern  By.  Co.  v.  State  (Ga.)  50S. 

g   2.    Nature  wad  f  ona. 

Declaration  in  a  suit  which  alleges  that  plain- 
tiff was  employed  to  procure  a  sublessee  for  de- 
fendant, who  had  leased  certain  convicts,  held 
to  constitute  a  suit  on  the  contract  for  damages 
for  failure  to  enforce  the  sublease  as  made. 
collect  the  full  amount  thereof,  and  turn  over 
to  plaintiff  his  share. — Bush  v.  Mattox  (6a.) 
240. 

Action  under  Rev.  St  1883,  g  1887,  by  a  wife 
and  child  to  recover  three-fourths  value  of 
property  conveyed  by  husband  to  one  with 
whom  he  lives  in  adultery,  keM  suit  in  equity. 
— WMlliams  v.  Halford  (S.  C.)  187. 

S  3.    Joinder,     spUttins,     eonaoUd«tlan, 
and  aeTeranee. 

An  action  of  tort  for  malicious  abuse  of  pro- 
cess by  the  principals  in  an  attachment  bond 
cannot  be  joined  with  an  action  ex  contracts  on 
the  bond.— Willis  v.  Galbreatb  (Ga.)  81. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  S  1- 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

An  owner  of  land,  excavating  by  the  side  of 
his  neighbor's  wall,  held  negligent  for  failing 
to  notify  the  neighbor  of  the  extent  of  his 
plans.— Davis  v.  Summerfield  (N.  C.)  818. 

ADJOURNMENT. 

Pending  trial,  see  "Criminal  Law,"  |  U. 

ADJUDICATION. 

Of  courta  In  general,  see  "Courts,"  I  Z 
Operation  and  effect  of  former  adjadfcation,  aee 
'Judgment,"  g|  8.  9. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  |  1. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  property  by  receiver,  see  "Recelven^"  1 1. 
Of  trust  property,  see  ''Trusts,"  |  4. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence," 

8  5. 
As    evidence    in     criminal     prosecntiona,    aee 

"Criminal  Law,"  g  8. 

ADOPTION. 

One  who  legally  adopts  a  child  has  the 
right  to  its  custody  and  control,  and  an  agree- 
ment to  relinquish  the  same  must,  in  order  to 
be  enforced,  be  clearly  established  by  evidence, 
and  be  distinct  and  unequivocal  in  ita  terms.— 
Monk  V.  McDaniel  (Ga.)  3(i0. 
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See  "Lewdness." 

Of  wife  as  affecting  right  to  dower,  see  "Dow- 
er," S  2. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Idmitation  of  Actions." 
Between  lessor  and  lessee,  see  "Landlord  and 
Tenant."  {  2. 

}    1.    Natvze  and  requisites. 

On  an  issue  whetlier  defendant  entered  in- 
to possession  of  land  in  good  faith,  he  may  tes- 
tify afflrmatively*  that  he  paid  for  it  in  good 
faith. —Acme  Brewing  Co.  v.  Central  K.  & 
Banldng  Co.  (Ga.)  & 

The  purchaser  of  land,  who  without  written 
evidence  of  title  is  placed  in  possession  of  the 
vendor,  does  not  hold  under  color  of  title, 
thoQgh  the  vendor  may  have  what  would  be 
color  of  title  in  him  if  he  were  in  possession. — 
Acme  Brewing  Co.  t.  Central  R.  &  Banking 
Co.  (Ga.)  8. 

A  quitclaim  deed  held  sufficient  color  of  title 
on  which  to  base  title  by  adverse  possession.— 
Johnson  t.  Girtman  (Ga.)  90. 

Where  grantee  purchases  in  good  faith  under 
a  deed  conveying  all  the  grantor's  interest,  and 
holds  adversely  for  more  than  10  years,  his 
claim  ripens  mto  a  eood  prescriptive  title. — 
Johnson  v.  Girtman  (Ga.)  06. 

Prescription  does  not  run  against  a  municipal 
corporation  in  regard  to  land  held  for  the  benefit 
of  the  public. — Norrell  v.  Augusta  Ry.  &  Elec- 
tric Co.  (Ga.)  466. 

It  is  error  for  the  court  to  charge  that  per- 
missive possession  cannot  ripen  into  a  pre- 
scriptive title  until  the  defendant  asserting  this 
possession  first  surrenders  possession  and  then 
claims  adversely. — Whelohel  v.  Gainesville  & 
D.   Electric  Ry.  Co.  (Ga.)  776. 

Where  defendant  claimed  by  adverse  posses- 
sion, held  error,  under  Codp,  |  147,  to  exclude 
evidence  showing  tenancy  and  payment  of  rent. 
-  Bulluck  V.  Bulluck  (N.  C.)  4o8. 

Where  land  was  purchased  with  money  be- 
longing to  a  husband,  and  title  taken  in  the 
name  of  the  wife,  and  neither  pai-ty  was  in  ac- 
tual physical  possession,  the  wife  could  not  ob- 
tain title  by  limitation.— I'lanuer  v.  Butler  (N. 
C.)  547. 

An  instruction  as  to  the  character  of  posses- 
sion required  to  constitute  adverse  possession 
held  erroneous. — Brinkley  v.  Smith  (N.  C.)  566. 

A  party  claiming  title  by  adverse  possession 
cannot  derive  any  beuetit  from  the  possession 
of  a  tliird  party,  where  he  fails  to  connect 
himself  with  such  third  party's  title.— Johnston 
v.  Case  (N.  C.)  »57. 

Possession  by  any  one  of  several  tenants  in 
common  held  sufficient  to  defeat  the  claim  of 
adverse  possession  by  a  third  party. — Johnston 
V.  Case  (N.  C.)  957. 

The  possession  of  the  heir  may  be  tacked  to 
that  of  the  ancestor  in  establishing  a  claim 
for  adverse  possession.— Kpperson  v.  Stansill 
(S.  C.)  426. 

The  mtent  to  hold  adversely  may  be  shown 
by  the  acts  of  the  parties.— Brock  v.  Bear 
(Va.)  307. 

f  2.     Operatloa  aad  effect. 

Possession  of  land  under  color  of  title  only 
extends  to  the  boundaries  marked  by  the  color. 
— ^Johnston  t.  Case  (N.  C.)  957. 


In  ejectment,  where  defendant  relies  on  ad- 
verse possession  for  seven  years  under  color 
of  title,  testimony  that  defendant's  possession 
was  notorious  was  properly  excluded  as  a  con- 
clusion of  the  witness. — Acme  Brewing  Co.  T. 
Central  R.  &  Banking  Co.  (Ga.)  8. 

In  ejectment,  defendant  can  prove  posses- 
sion under  a  colorable  title  for  seven  years 
under  the  general  denial.— Shelton  v.  Wilson 
(N.   C.)   937. 

In  an  action  for  ejectment,  whether  or  nut 
plaintiffs  took  possession  of  the  land  in  dispute 
by  mistake,  or  without  the  intention  of  claim- 
ing title  thereto,  is  a  question  for  the  jury. — 
Haney  t.  Breeden  (Va.)  916. 

AFFIDAVITS. 

See  "Depositions." 

In  proceedings  to  procure  new  trial,  see  "New 
Trial,"  i  8. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  {  2. 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "Contract!." 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  "Criiuiual  Law," 
i  3. 

ALIMONY. 

See  "Divorce,"  {  4;   "Husband  and  WUe,"  {  5. 

ALLOWANCE. 

To  sarvlTing  wife,  husband,  or  children  of  de-. 
cedent,  see  "Executors  and  Administrators," 
84. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

In  an  action  on  an  interlined  written  con- 
tract, an  instruction  as  to  the  effect  of  the  in- 
teriineation  held  proper. — Consumers'  Ice  Co.  v. 
Jennings  (Ya.)  879. 

In  an  action  on  a  written  contract,  the  bur- 
den of  proof  held  to  be  on  plaintiff  to  show  that 
certain  alterations  were  made  before  the  sign- 
ing and  delivery. — Consumers'  Ice  Co.  v.  Jen- 
nings (Va.)  879. 

AMENDMENT. 

Effect  of  amendment  of  pleading  on  limitation, 

see  "Limitation  of  Actions."  §  2. 
Of  court  record,  see  "Court."  {  2. 
Of  statute,  see  "Statutes."'  §  3. 

Of  particular  legal  proceedlnga. 
See  "Pleading,"  §  4;    "Process,"  S  2. 
Pleading  in  equity,  see  "Equity,"  }  4. 


AMOUNT  IN  CONTROVERSY. 

Jurisdictional    amount,     see     "Courts,"     § 
"Justices  of  the  Peace,"  i  1. 
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diet  in  favor  of  plaintiff  held  to  hare  been  the 
only  qaeetion  rawed  by  a  writ  of  error  to  a 
judgment  entered  on  plaintiff's  failure  to  intro- 
duce evidence  at  the  second  trial.— Humphreys' 
Adm'x  V.  VaUey  K.  Co.  (Va.)  882. 

i  5.     Reqnisitea     and     prooeedlnca     tor 
tranafer  of  oanae. 

The  judgment  of  a  judge  of  the  superior  court 
in  vacation,  appointing  trustees,  Aeld  not  review- 
able on  a  fast  writ  of  error.— Loyd  v,  Webster 
(Ga.)  1013. 

Exceptions  to  a  judgment,  on  a  motion  to  dis- 
solve an  iujnnctioD,  can  come  to  the  supreme 
court  only  by  an  ordinary  bill  of  exceptions,  and 
not  by  a  fast  bill.— Hanson  v.  Stephens  (Ga.) 
1028. 

An  appeal,  in  an  action  where  a  referee  had 
been  appointed,  before  final  judgment  on  the 
referees  report,  held  premature. — Shankle  T. 
Whitley    (NT   C.)    574. 

{    6.    Supersedeas  or  ataj  of  prooeedimsa. 

That  no  supersedeas  of  the  judgment  ren- 
dered was  granted  by  the  court  below  held  not 
i;round  for  dismissing  writ  of  error. — ^Linder  v. 
Whitehead  (Ga.)  358. 

I  7.     Beoord  and  proeeedlafs  not  in  ree- 
ord. 

Grounds  of  motion  for  a  new  trial  complain- 
iug  of  rulings  on  evidence  will  not  be  consider- 
ed on  appeal,  unless  the  evidence  Is  set  forth. — 
Owen  V.  Palmour  ((3a.)  53. 

Where  the  evidence  is  not  in  the  record,  any 
error  in  directing  a  verdict  cannot  be  reviewed. 
—Harris  County  v.  Brady  (Ga.)  71. 

Where  no  questions  are  presented  on  appeal 
which  can  be  decided  without  reference  to  the 
evidence,    and    the    latter   is   uot   briefed,    the 

i'udgment  will  be  affirmed. — Atlanta  &  W.  P. 
{.  Co.  V.  Upshaw  (Ga.)  82. 

The  supreme  court  will  uot  review  evidence, 
where  there  has  been  no  l>ona  fide  effort  to 
brief  it,  as  required  by  law. — Equitable  Mortg. 
Co.  V.  Bell  (Ga.)  82. 

Where  the  brief  of  evidence  shows  that  there 
was  no  bona  fide  effort  to  brief  the  evideuce,  as 
required  by  statute,  it  will  not  be  considered. — 
Atlanta  &  W.  P.  B.  Co.  v.  Upshaw  (Ga.)  82. 

An  exception  will  not  be  considered,  if  pre- 
Bcnted  for  the  first  time  by  a  bill  of  exceptions 
not  affirmatively  shown  to  have  been  tendered 
within  30  days  from  the  adjournment  of  the 
court.— McDaniel  v.  Allison  (Ga.)  83. 

In  an  action  against  several  defendants, 
plaintiff  can  briug  for  review  by  a  single  bill 
of  exceptions  separate  judgments  sustaining 
separate  demurrers  filed  by  the  defendant. — 
Butler  V.  Lewman  (Ga.)  98, 

When  a  petition  is  demurred  to  on  both  gen- 
eral and  special  grounds,  and  dismissed  upon 
the  former  only,  the  supreme  court  will  not, 
on  a  bill  of  exceptions  sued  out  by  the  plain- 
tiff, in  which  he  assigns  error  on  the  ruling 
adverse  to  him,  undertake  to  pass  on-  the  suffi- 
ciency of  the  special  gronnds  of  demurrer. — 
I..inder  v.  Whitehead  (Ga.)  358. 

Where  a  motion  for  nonsuit  was  made  and 
overruled,  and  a  mistrial  followed,  a  biU  of 
exoeptions  assigning  no  error  except  the  re- 
fusal to  grant  a  nonsuit  onnnot  be  entertained 
by  the  supreme  court. — Stewart  Contracting 
Go.  T.  Jenkins  (Ga.)  382. 

That  a  judge  to  whom  a  petition  for  certiora- 
ri is  presented,  in  refusing  to  sanction  the 
same,  enters  an  order  that  it  be  filed  with  the 
clerk  and  made  a  part  of  the  record,  does  not 
make  it  such.— Wood  v.  Tattnall  County  (Ga.) 
403. 


oTnerwise  verinea  oy  tne  juage. — wooa  v.  xatt- 
nall  County  (Ga.)  403. 

Where  a  plea  has  been  duly  filed,  or  an  amend- 
ment thereto  allowed  and  filed,  such  plea  or 
amendment  becomes  a  part  of  the  record,  and. 
though  stricken  on  demurrer,  it  is  not  necessary 
'  that  the  plea  be  set  out  in  a  bill  of  exceptions. — 
McCall  V.  Herring  (Ga.)  46a 

Where  there  is  no  brief  of  evidence,  and  docu- 
mentary evidence  is  merely  referred  to  in  a 
bill  of  exceptions,  the  supreme  court  can  con- 
sider the  same  only  so  far  as  the  contents  are 
.shown  in  the  bill  of  exceptions. — Hancock  v. 
McNatt  (Ga.)  525. 

Documents  and  records  introduced  in  evidence, 
but  not  incorporated  in  a  brief  of  evidence,  can- 
not be  properly  specified  as  part  of  record,  so 
as  to  authorize  a  transcript  thereof  to  be  trans- 
mitted on  writ  of  error.— Hancock  v.  McNatt 
(Ga.)  626. 

In  order  to  present  rulings  admitting  evi- 
dence, it  must  appear  that  objection  was  made 
and  passed  upon  below.— Tilley  v.  McJunkin 
(Ga.)  741. 

A  ground  in  a  motion  for  a  new  trial,  that 
the  court  erred  in  admitting  a  plat,  cannot  be 
considered,  when  a  copy  of  the  plat  is  not  at- 
tached.—Whelchel  V.  Gainesville  &  D.  Elec- 
tric Ky.  Co.  (Ga.)  776. 

On  an  appeal  involving  the  construction  of  a 
will,  in  which  it  is  essential  for  a  determination 
to  know  whether  or  not  a  certain  person  died 
without  issue,  a  statement  in  the  case  made  up 
by  counsel  that  "plaintiffs  claim  that  he  died 
without  issue"  is  not  sufficient. — Arnold  v.  Har- 
dy (N.  C.)  553. 

A  judge's  statement  as  to  what  the  inetruc- 
I  tions  to  the  jury  were  when  orally  given  held 
'  bindiug  on  the  court  on  appeal.— Justice  v.  Qal- 
lert  (N.  C.)  850. 

Only  objections  arising  below  and  Included  in 
the  record  can  be  considered  on  appeal.— Ste- 
venson V.  Henkle  (Va.)  672. 

Exceptions  to  refusal  to  allow  a  witness  to 
answer  certain  questions  cannot  be  cousidered, 
where  it  does  not  appear  what  was  proposed 
to  be  shown  by  the  witness.— Consumers'  Ice 
Co.  V.  Jennings  (Va.)  879. 

{  8.     AsslBuaeiit  of  errors. 

Where  the  only  assignment  of  error  to  a 
charge  is  that  the  court  erred,  and  the  charge 
states  a  correct  abstract  proposition  of  law,  the 
court  will  not  consider  whether  it  is  anplioable 
to  the  evidence. — ^Brown  v.  Latham  (Ga.)  53. 

A  direct  assignment  of  error  at  the  trial  Md 
too  late  for  consideration  on  appeal,  when  it 
first  appears  in  a  bill  of  exceptions  tendered 
more  than  30  days  after  adjournment  of  the 
term.— American  Freehold  Land  Mortg.  Co.  v. 
Walker  (Ga.)  59. 

A  specification  of  error  held  sufficiently  defi- 
nite, in  view  of  the  recitals  in  the  bill  of  ex- 
ceptions and  of  the  record.— Linder  v.  White- 
head (Ga.)  358. 

The  assignment  of  error  that  the  court  erretf 
In  admitting  "all  testimony"  bearing  on  a  giv- 
en subject  of  inquiry  is  not  properly  made,  be- 
cause it  fails  to  state,  either  literally  or  sub- 
stantially, whot  wos  the  evidence  admitted. — 
Wright  V.  Roberts  (Ga.)  369. 

{  9.     Briefs. 

Where  leave  to  file  briefs  by  a  certain  day 
has  beeu  granted,  and  they  are  not  filed,  the 
case  will  be  determined  on  arguments  already 
in.— Nicholas  v.  Nicholas  (Va.)  866. 


should   determine   all   issues  of   law  and    tact 
without  a  jury— Ball  t.  Wright  (Ga.)  32. 

Where  plaiiitifF  recovers  a  money  judgment 
for  an  amount  less  than  he  claims,  and  files 
bill  of  excentious,  but  subsequently  enforces  his 
judemeut,  his  writ  of  error  will  be  dismissed. — 
Owens  V.  Read  Phosphate  Co.  (Ga.)  62. 

Where  it  does  not  affirmatively  appear  from 
the  bill  of  exceptions  that  it  was  served  within 
10  days,  and  filed  with  the  clerk  ot  the  trial 
court  within  15  days,  after  verification,  the  writ 
ot  mtvoT  will  be  dismissed.  —  Edmondson  v. 
South  Georgia  Ry.  Co.  [Qa.)  68. 

Motion  to  dismiss  writ  of  error,  on  the 
ground  that  the  fact  ot  service  does  not  ap- 
pear, denied.  —  Southern  Ry.  Co.  v.  Barfield 
(Ga.)  95. 

Under  Civ.  Code,  {  5534,  a  writ  of  error  will 
not  be  dismissed  because  the  certificate  to  tfi« 
bill  of  exceptions  recites  facts  not  in  the  bill  of 
exceptions  or  the  record;  the  certificate  being 
in  all  other  respects  in  the  form  prescribed  by 
law.— Scott  V.  Whipple  (Ga.)  519. 

Under  Sup.  Ct.  Rules  5.  17  (39  S.  B.  v,  vi), 
lield,  that  an  appeal  will  not  be  dismissed, 
tliough  the  tran8<Tipt  is  not  docketed  seven 
days  before  the  call  of  the  district  to  which  it 
belongs ;  it  being  docketed  before  steps  for  dis- 
missal.— Benedict  v.  Junes  (X.  C.)  9W9. 

Under  rules  5  and  17  of  the  supreme  court 
(128  X.  C.  634,  638.  39  S.  E.  v,  vl),  a  motion 
III  docket  and  dismiss  by  appellee,  made  not 
lit  bis  first  opportunity,  but  before  the  docket- 
ini;  of  the  transcript  by  appellant,  is  not  too 
late.— Worth  v.  City  of  Wilmington  (N.  O.) 
!H>4. 

The  fact  that  the  trial  judge  had  not  settled 
a  case  on  appeal  held  not  a  sufficient  excuse, 
without  further  steps  by  appellant,  for  failing 
to  docket  his  case,  as  required  by  rule  5  of  the 
supreme  court  (128  N.  C.  634.  39  S.  E.  v).— 
Worth  V.  City  of  Wilmington  (N.  C.)  964. 

$  11.  B«Tlew— Soope  and  «ztemt  la  K«it- 
eral. 

In  suit  by  husband  to  have  property  held  by 
wife  declared  in  trust  for  him,  the  question  as 
to  which  of  them  had  been  in  possession  held 
not  to  have  been  presented  on  appeal. — Flanner 
V.  Butler  (N.  C.^  .557. 

Whether  the  facts  found  on  a  motion  to 
set  aside  a  judgment  by  default  constitute  ex- 
cusable neglect  is  a-  conclusion  ot  law,  re- 
viewable on  appeal. — Morris  v.  Liverpool,  L.  & 
G.  Ins.  Co.  (S.  C.)  577. 

On  appeal  in  an  action  at  law,  an  order  is- 
sned  in  a  chancery  suit  and  admitted  in  evi- 
dence canuot  be  reviewed. — Partlow  v.  Lick- 
liter  (Va.)  071. 

$12.   —  Parties  entitled  to  allese  error. 

Whether  instructions  were  too  favorable  to 
the  defendant  will  not  be  reviewed  where  plain- 
tiff does  not  appeal. — Fitzgerald  v.  Alma  Fur- 
niture Co.  (N.  C.)  946. 

The  supreme  court  will  reverse  the  proceed- 
ings in  whole  or  in  part,  if  error  therein  is  per- 
.  ceived   against  the   apr>ellant  or  defendant   in 
error. — Childers  v.  I.uudin  (W.  Va.)  (J37. 

$13.  ^^  Presumption*. 

Where,  on  certiorari  from  a  judgment  for 
plaintiff  in  an  action  to  foreclose  a  laborer's 
lien,  l.oth  parties  agreed  that  uo  replevy  bond 
was  given,  the  losing  party  cannot,  on  writ  ot 
error,  complain  that  the  judge  erred  in  con- 
sidering a  fact  not  appearing  in  the  record. — 
Barnett  v.  Tant  (Ga.(  (Jo. 


I  wnere  a  refusal  to  instruct  is  made  a  grouna 
I  for  a  new  trial,  and  in  approving  the  ground 
.  the  court  below  certifies  that  in  the  general 
I  charge  the  jury  were,  as  the  judge  thought. 
,  clearly  and  fully  instructed  on  the  subject,  and 
,  the  general  charge  is  not  before  the  supreme 
I  court,  it  will  be  assumed  that  the  requested 
I  charge  was  sufficiently  covered  by  other  in- 
1  structions. — Freeman  &  Turner  News  Co.  v. 
Mencken  (Ga.)  369. 

The  presumption  that  an   order  denying  an 

amendment  was  made  in  the  discretion  of  the 

court  held  rebutted,  where,  in  the  case  on  ap- 

!  peal,  the  judge  states  to  the  contrary. — Ayers 

V.  Makely  (N.  C.)  4.54. 

$  14.   — ^  Dlsoretion  of  lovrer  oovrt. 

A  judgment  granting  a  first  new  trial  will 
not  be  disturbed,  unless  the  verdict  was  clearly 
demanded  by  the  evidence. — Baker  t.  Braiian 
(Ga.)  30;  Cox  v.  Atkinson  (Ga.)  31;  Fenn  v. 
Maddox   (Ga.)   57. 

Where  there  was  some  evidence  authorizing 
the  verdict,  and  it  was  satisfactory  to  the  trial 
judge,  his  refusal  to  grant  a  new  trial  -will  not 
be  interfered  with. — Brown  t.  Latham  (6a.)  53. 

A  judgment  granting  a   first  new  trial   will 

,  never  be  reversed  unless  the  law  and  the  fact> 

demanded   the    verdict   rendered. — Thornton   v. 

.  Travelers'  Ins.  Co.  (Ga.)  287;    Travelers'  Ins. 

I  Co.  V.  Thornton,  Id. 

After  plaintiff  has  closed   his  evidence    and 
'  the  court  has  granted  a  nonsuit,  motion  to  re- 
I  open  the  case   is  addressed  to  the   sound   dis- 
cretion of  the  court.— Pitts  v.  Florida  Cent.  & 
P.  R.  Co.  (Ga.)  383. 

I  Unless  the  verdict  rendered  was  absolutely  de- 
manded by  the  evidence,  the  supreme  court  will 
!  not  decide  whether  or  not  the  trial  court  abused 
;  his  discretion  in  granting  a  first  new  trial.— 
I  Macon  ConsoL  St  R.  Co.  v.  Jones  (Qa.)  46a 

I  Where  the  record  constrains  the  conclasion 
I  by  this  court  that  the  plaintiffs  own  evidencf 
;  does  not  sustain  the  theory  in  her  declaration. 

a  verdict  in  her  favor  is  illegal.— Western  &  A. 

R.  Co.  V.  Hunt  (Ga.)  785. 

The  discretion  granted  the  judge  by  Code,  « 
274,  allowing  an  answer  or  reply  to  be  made, 
or  other  act  to  be  done,  after  the  time  limited. 
is  not  reviewable.— White  v.  Lokey  (N.  C.i 
445. 

Discretion  in  allowing  time  to  answer,  un- 
der Code,  {  274,  is  not  reviewable. — Best  v. 
British  &  American  Mortg.  Co.  (N.  C.)  456. 

Erroneous  refusal  of  the  trial  court  to  grant 
an  amendment  to  a  complaint  on  the  ground  of 
want  of  power  held  reviewable  on  appeal. — 
Martin  v.  Bank  of  Fayetteville  (N.  O.)  ifeS. 

Under  Code,  S  274,  if.  on  entry  of  a  defanlt 
judgment,  the  judge  find  excusable  neglect  on 
part  of  defeudant,  but  refuse  to  set  aside 
the  judgment,  his  action  is  not  reviewable.— 
Morris  v.  Liverpool,  L.  &  G.  Ins.  Co.  (N.  C.) 
577. 

Refusal  ot  trial  court  to  grant  new  trial  for 
insufficiency  of  evidence  will  not  be  reviewed. 
— Copeland  v.  Copeland  (S.  C.)  105. 

Refusal  of  continuance  held  not  ground  for 
reversal,  where  no  abuse  of  discretion  is  shown. 
—Scott  V.  Boyd  (Va.)  918. 

$  15.  —  Qnestions  of  faot,  Terdiets,  and 
flndincs. 

Where  the  evidence  warranted  the  verdict  in 
the  justice  court,  the  superior  court  committe<t 
uo  error  in  overruling  a  petition  tor  certiorari- 
— Southern  Ry.  Co.  v.  Johnson  (Ga.)  32. 
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Though  a  trial  judge  may,  within  CiT.  C!ode, 
%  5331,  direct  a  verdict,  the  supreme  oottrt  will 
In  no  case  overrule  as  erroneous  a  refusal  so  to 
do. — Oweu  V.  Palmour  (Ga.)  53. 

Where  the  evidence  was  conflicting,  but  war- 
ranted the  verdict,  and  was  approved  by  the 
trial  judge,  it  will  not  be  set  aside.— Atlanta 
Gonsol.  St  By.  Co.  ▼.  Jones  (6a.)  524. 

A  verdict  approved  by  the  trial  court  will 
not  be  set  aside,  though  the  case  of  plaintiff 
in  ercor  seems  to  the  court  on  appeal  the 
strongest — Walters  v.  Freeman  (Qa.>  741. 

Where  the  evidence,  while  conflicting,  war- 
rants the  finding,  it  wUl  not  be  disturbed.— Fears 
T.  Fears  (Ga.)  999. 

In  an  action  on  a  note  a  second  verdict  in  favor 
of  the  defendant  on  the  ground  of  payment  to 
agent  held  properly  set  aside. — AntognoU  v.  Mil- 
ler (Ga.)  1O06;  MUler  v.  AntognoU,  Id. 

Under  Code,  |  2T4,  authorizing  the  court 
to  set  aside  default  judgment,  the  fladings 
of  fact  by  the  judge  as  to  excusable  neglect 
are  conclusive,  except  when  there  is  no  evi- 
dence to  support  them. — Morris  T.  Liverpool, 
L.  &  G.  Ins.  Co.  (N.  C.)  577. 

Where  verdict  bag  been  set  aside,  the  case 
does  not  stand  as  on  demurrer  to  the  evidence; 
but  the  verdict  is  entitled  to  respect  where 
the  evidence  is  conflicting. — Tyree  v.  Harrison 
(Va.)  295. 

$16.  —  Harmless  error. 

Though  the  opinion  of  a  witness  for  plain- 
tiff, testifying  as  au  expert  as  to  the  cost  of 
a  brick  foundation,  is  inadmissible,  because 
.such  witness  admitted  that  he  did  not  know 
bow  deep  the  foundation  extended  into  the 
earth,  an  assiKumeiit  of  error  based  thereon  is 
without  merit,  where  it  appears  that  the  wit- 
ness gave  the  same  opinion  as  that  of  a  witness 
for  defendant,  based  on  a  description  of  the 
foundation,  including  the  depth  to  which  it  ex- 
tended.— Acme  Brewing  Co.  v.  Central  R.  & 
Banking  O.  (Ga.)  8. 

Excluding  immaterial  evidence  is  no  ground 
of  complaint. — Glover  v.  Blakeslee  (Ga.)  40. 

Any  error  in  a  failure  to  charge  on  a  certain 
issue  held  cured  by  plaintiff's  writing  off  as 
much  of  the  verdict  as  could  have  resulted  from 
such  failure  to  charge. — Brown  v.  Latham  (Ga.) 
53. 

It  is  not  prejudicial  error  to  a  party  to  admit 
illegal  evidence,  the  only  effect  of  wliich 
would  be  to  establish  a  fact  alleged  in  his  own 
pleading.— Moore  v.  Peun  (Ga.)  57. 

Where,  in  an  aflldavit,  under  Civ.  Code,  | 
2850,  to  procure  a  levy  on  exempt  realty,  it  was 
averred  that  the  d£bt  was  one  from  which  the 
homestead  was  not  exempt,  held  harmless  er- 
ror to  allow  defendant,  who  filed  a  counter  af- 
fidavit, to  introduce  a  schedule  of  exempt  prop- 
erty which  did  not  sufficiently  describe  the 
realty.— Moore  v.  Penn  (Ga.)  57, 

A  slight  inaccuracy  by  the  court  in  stating 
tfae  contentious  of  the  party  against  whom  the 
verdict  is  rendered  held  not  ground  for  reversal, 
— Gruber  v.  Decker  (Ga.)  82. 

Error  in  excluding  evid<:nce  is  not  ground  for 
reversal,  where  the  witness  thereafter  testified 
as  to  the  same  matter. — ^McDaniei  v.  Allison 
<Ua.)  93. 

Where  the  evidence  did  not  demand  a  ver- 
dict, the  first  grant  of  a  new  trial  will  not  be 
disturbed.- Jones  v.  Spence  (Ga.)  91. 

New  trial  will  not  be  granted  for  excluding 
evidence  of  slight  value.— Elliott  v.  Banks  (Ga.) 
218. 

Refusal  to  allow  witness  to  answer  a  par- 
ticular question  is  harmless  error,  where  lie  tes- 
litied  to  all  the  facts  witliin  his  knowledge. — 
Klliott  V.  Banks  (Ga.)  218. 


Where  the  Instructions  are  abstractly  correct 
statements  of  the  law  applicable  to  the  issues, 
and  the  evidence  warrants  the  verdict,  it  will 
not  be  set  aside. — Stiidstiil  v.  Murrell  (Gia.) 
230. 

That,  in  directing  judgment  for  plaintiff,  the 
court  instructed  to  relieve  defendant  of  costs, 
affords  the  latter  no  ground  for  complaint. — 
Wall  V.  Brewer  (Ga.)  394. 

In  directing  judgment  for  plaintiff,  it  was 
no  error,  as  against  the  defendant,  to  instruct 
the  jury  to  relieve  him  of  the  costs. — Wall  v. 
Muttox  (Ga.)  403. 

A  judgment  striking  exceptions  to  an  auditor's 
report  as  exceptions  of  law,  because  they  were 
exceptions  of  fact,  will  not  be  reversed,  even 
if  erroneous,  where,  even  if  exceptions  of  law, 
they  were  without  merit — Willis  v.  Sutton  (Ga.) 
526. 

In  a  quo  warranto  case,  the  setting  aside  of 
a  judgment  held  not  prejudicial  to  petitioner. — 
Akerman  v.  Ford  (Ga.)  777. 

Where  evidence  was  technically  inadmissible,  it 
was  harmless  where  the  fact  established  was  not 
denied  and  was  proved  by  appellant's  own  wit- 
nesses.—Central  of  Georgia  Ry.  Co.  t.  Lancaster 
(Ga.)  1000. 

Though  the  court  erred  in  permitting  leading 
qnestions,  where  the  answers  were  relevant  and 
admissible,  the  verdict  will  not  be  reversed. — 
City  of  Rome  v.  Stewart  (Ga.)  1011. 

Where,  in  his  argument,  plaintiff  mistakenly 
asserted  the  existence  of  certain  facts,  it  is  no 
ground  for  reversal  where  no  harm  was  done 
to  the  opposite  party.— City  of  Rome  v.  Stewart 
(Ga.)  1011. 

A  mistake  of  the  court  in  admitting  a  mass 
of  incompetent  evidence  held  not  to  have  been 
corrected  by  its  withdrawal  from  the  jury 
several  days  later.— -Oattis  ▼.  Kilgo  (N.  0.) 
584. 

Admission  of  evidence  as  to  the  damages  done 
land  by  certain  telegraph  poles  thereon  held 
prejudicial  error. — Phillips  t.  Postal  Tel.  Cable 
Co.  (N.  C.)  587. 

A  witness'  answer  that  be  bad  heard  of  sales 

of  land  in  a  certain  county,  without  more, 
though  hearsay,  was  harmless. — Belding  v. 
Archer  (N.  C.)  800. 

Where  a  trust  deed  was  executed  to  secure 
certain  indebtedness,  evidence  as  to  the  man- 
ner in  which  the  amount  due  was  arrived  at 
was  not  material,  and  its  admission  was  barm- 
less.— Belding  V.  Archer  (N.  C.)  800. 

Where  a^ements  between  parties  constitute 

them  as  prmcipal  and  agent  as  matter  of  law. 

I  the  action  of  the  court  in  submitting  the  qnes- 

I  tion  of  agency  to  the  jury  was  harmless  where 

the  jury  found  that  the  parties  were  principal 

and  agent— Petteway  v.  Mclntyre  (N,  C.)  851. 

In  an  action  for  injuries  to  land,  a  map  of 
the  premises  held  inadmissible. — New  River 
Mineral  Co.  v.  Painter  (Va.)  300. 

Error  in  giving  or  refusing  instructions  held 
harmless,  where  no  other  verdict  could  prop- 
erly  have   been   given. — Brock    v.   Bear    (Va.) 

•■nn. 

§  17.  —  Snbseqiteitt  apneals. 

Rulings  on  writ  of  error  to  the  effect  that  the 
evidence  introduced  by  plaintiff  was  sufficient 
to  require  the  submission  of  the  issues  to  the 
jury  held  the  law  of  the  case  on  second  appeal 
error.— Southern  Mut  Ins.  Co.  v.  Hudson  (Ga.) 
60. 

A  rehearing  cannot  be  had  by  mere  sugges- 
tion in  brief  on  subsequent  appeal. — ^Best  v. 
British  &  American  Mortg.  Co.  (N.  O.)  456. 

Decision  on  a  former  appeal  that  a  foreign 
judgment  for  alimony  was  a  final  judgment  is 
tne  law  of  the  case,  and  conclusive  on  subse- 
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questiou  directly  Defore  tne  court  is  tne  law  or 
the  case,  and  cannot  be  reviewed  on  a  subse- 
quent appeal.— Jones  v.  Wilmington  &  W.  K. 
Co.  (N.  C.)  559. 

A  decision  of  the  supreme  court  of  appeals 
is  conclusive  on  it  in  any  subsequent  appeal  in 
the  same  cause. — Tidball's  Ex  rs  v.  Shenan- 
doah Nat.  Bank  (Va.)  867. 

g  18,   Determinatlom   and   disposition   of 
nana*. 

A  judgment  of  the  supreme  court  reversing 
one  rendered  in  a  claim  cause  held  not  to  adjudi- 
cate between  the  parties  that  the  property  ia 
subject— Huntress  v.  Portwood  (Ga.)  513. 

Where  there  has  been  no  attempt  to  brief  the 
evidence,  and  no  question  is  presented  which 
can  be  determined  without  reference  to  the 
evidence,  the  judgment  will  be  affirmed. — Grif- 
fin T.  State  (Ga.)  752. 

Where  the  su]^reme  court  decides  that  the 
trial  court  erred  in  not  rendering  judgment  for 
plaintiff  by  default,  it  is  within  the  discretion 
of  the  trial  court  to  allow  defendant  to  answer, 
under  Code.  §  274. — Cook  t.  American  Exch. 
Bank  (N.  C.)  550. 

Case  on  appeal  remanded  for  a  fuller  state- 
ment of  facts. — ^Arnold  v.  Dennis  (N.  O.)  552. 

The  supreme  court,  on  appeal  from  circuit 
court's  ruling  on  appeal  from  magistrate,  will 
send  the  case  back  for  consideration  of  excep- 
tion involving  merits.  —  Wideman  t.  Patton 
(S.  C.)  100. 

Where  the  action  of  the  trial  court  in  re- 
fusing to  compel  a  joinder  in  a  demurrer  to 
the  evidence  is  reversed,  htld,  that  the  court 
will  proceed  to  judgment,  instead  of  remand- 
ing the  case. — Rector,  etc.,  of  University  of  Vir- 
ginia T.  Snyder  (Va.)  337. 

APPEARANCE. 

Defendant,  by  appearing  and  agreeing  to  a 
continuance,  waives  any  objection  to  the  re- 
turn of  process.— New  River  Mineral  Co.  v. 
Painter  (Va.)  300. 


APPLIANCES. 

liiability  of  employer  for  defects, 
and  Servant,"  {  3. 


"Master 


APPLICATION. 

For  continuance,  see  "Continuance." 

For  liquor  license,  see  "Intoxicating  Liquors," 

S  1. 
For  new  trial,  see  "Criminal  Law,"  I  16. 

APPOINTMENT. 

Of  attorney  for  accused,  see  "Criminal  Law," 

I  11. 
Of  executor  or  administrator,  see     Executors 

and  Admiuistratois,"  §  1. 
Of  Kuardian  ad  litem,  see  "Infants,"  g  2. 
Of  receiver  for  corporation,  see  "Corporations," 

5  0. 
Of  trustee,  see  "Trusts,"  |  3. 

APPRAISAL 


Of  estate  of  deccilcnt,  see 
miniiitrators,"  i  4. 


"Executors  and  Ad- 


(   !•    Award. 

Where  a  husband  and  wife  rolnntarily  sep- 
arate, and  submit  the  claims  of  the  wife  for 
alimony  and  demands  of  a  pecuniary  nature  to 
arbitration,  an  award,  entered  as  a  judgment  of 
court  and  accepted  by  the  wife,  has  the  force 
of  a  decree  granting  permanent  alimony. — ^Har- 
ris T.  Davis  (Ga.)  266. 

ARGUMENT  OF  COUNSEL. 

In  civil  actions,  see  "Trial,"  (  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
110. 

ARMY  AND  NAVY. 

Pensions,  see  "Pensions." 

ARRAIGNMENT. 

See  "Criminal  Law,"  |  7. 

ARREST. 

See  "Escape." 

Illegal  arrest,  see  "False  Imprisonment.* 
Liability  of  county  for  expenses  of  arresting 
officer,  see  "Counties,"  |  1, 

f   1.    In  oItII  aotlons. 

In  trover  against  a  corporation  the  sheriff 
cannot  commit  to  jail  the  officers  of  defendant 
corporation,  when  not  parties  to  the  action. — 
Hall  &  Brown  Woodworking  Mach.  Co.  T. 
Barnes  (Ga.)  276. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
|(  14-16. 

ARSON. 

Where  officers  saw  accused  throw  oil  on  a 
house  and  come  out  without  attempting  to  ig- 
nite it,  it  was  a  question  for  the  jury  whether 
the  accused  desisted  on  account  of  having  re- 
pented or  because  he  had  seen  the  officers. — 
Weaver  v.  State  (Ga.)  745. 

Mere  threats  Md  Insufficient  to  prove  the 
crime  of  burning  a  bam.  with  live  stock. — 
State  T.  Freeman  (N.  C.)  575. 

ASSAULT  AND  BATTERY. 

I    1.    CItU  UabUlty. 

That  plaintiff  provoked  an  assault  by  the  con- 
ductor of  a  street  car  held  relevant  only  to  the 
question  of  damages. — Palmer  v.  Winston-Sa- 
lem Ry.  &  Electric  Co.  (N.  C.)  604. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  f  3. 

Of  expenses  of  public  improvements,  see  "High- 
ways," {  2. 

Of  tax,  see  "Taxation,"  |  S.    . 

ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  |  8;  "Criminal  Law," 


Benefit  of  Creditors." 
Fraud  as   to  creditors,   see  "Franduleut   Con- 

Teyances." 
In  bankruptcy,  see  "Bankraptcr,"  |  1. 

Tramfen  cf  paracMar  »peete»  of  propertfy, 

rights,  ortrwtrumentB. 
See  "BiUs  and  Notes,"  {  4;   "Covenants,"  8  1; 

"Insurance,"  g  3. 
Admeasurement  or   assignment  of  dower,   see 

"Dower,"  S  3. 
Assignability  of  pensions,  see  "Pensions." 
Corporate  shares,  see  "Corporations,"  {  8. 
Insurance  policy,  see  "Insurance,"  |  3. 
Of  conditional  sale,  see  "Seles,"  $  5. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

See  "Bankruptcy,"  i  1. 

i    1.    Beqnlsitea  Mid  vallditr. 

An  assignment  or  transfer  by  an  Insolvent 
debtor,  when  any  trust  or  benefit  is  reserved  to 
the  assignor,  is  fraudulent  and  void,  under 
Civ.  Code,  J  2696.— Coleman  &  Burden  Co.  v. 
Kiee  (Oa.)  6. 

Statutory  requirements.  In  order  to  set  aside 
a  deed  as  void  under  the  assignment  law,  de- 
fined.—Lenhardt  V.  Pander  (S.  C.)  169. 

I  Z.    Aecoimtliig,    settlement,    Md    dla- 
eharge  of  asslsnee. 

Under  Code,  c.  72,  §  6,  where  a  debtor  con- 
veys all  his  property  to  a  trustee  to  control 
and  administer  the  same  for  the  benefit  of 
creditors,  tlie  commissioner  of  accounts  should 
make  the  same  allowance  to  him  for  compen- 
sation and  expenses  as  are  allowed  an  execu- 
tor or  other  fiduciary  under  Id.  c.  87,  {  17. — 
Beecher  t.  Postar  (W.  Va.)  647. 

ASSISTANCE,  WRIT  OF. 

See  "Mwtgages,"  |  6. 

ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  "In- 
surance," {  10. 

ASSUMPSIT,  ACTION  OF. 

See  "Work  and  Labor." 

ASSUMPTION. 

Of  mortgage,  see  "Mortgages,"  {  S. 
Of  risk  by  employ^,  see  "Master  and  Servant," 
I  5. 

ATTACHMENT. 

See  "Execution";    "Garnishment,'' 
Exemptions,  see  "Exemptions";    "Homestead." 

i    1.    Nature  and  nonnda. 

Evidence  held  to  snow  defendant  is  a  non- 
resident under  the  attachment  law.— Stickney 
T.  Chapman  (Oa.)  68. 

I  2.     Prooeedlngs  to  support  or  enforce. 

Under  Code,  §S  161,  199,  219,  348,  352,  held 
that,  in  the  absence  of  issuance  of  summons 
or  waiver  thereof,  jurisdiction  was  not  obtain- 
ed by  order  of  publication  of  summons,  and 
notice  of  attachment,  and  actual  publication 
thereof.— McClure  v.  Fellows  (N.  C.)  951. 


courts  jurisdiction  of  its  person,  and  no  prop- 
erty within  the  state  has  been  seized,  it  is 
proper  to  dismiss  the  entire  proceeding. — ^Beas- 
ley  V.  Lennox-Haldeman  Go.  (Oa.)  385. 

ATTORNEY  AND  CLIENT. 

Admissions  by  attorney,  see  "Evidence,"  §  5. 
Appointment    of    attorney    for    accused,    see 

'■Ciiminal  Law,"  S  11. 
Argument  and  conduct  of  counse)  at  trial  in 

civil  actions,  see  "Trial,"  J  4. 
Argument  and  conduct  of  counsel   st  trial  in 

criminal   prosecutions,   see   "Criminal   Law." 

i  10. 
Argument  or  conduct  of  counsel  as  ground  for 

new  trial,  see  "Criminal  Law,"  §  14. 
Attorney's    fee    as    claim   against    distributive 

share  of  decedent's  estate,  see  "Descent  and 

Distribution,"  g  1. 
Attorneys  in  fact,  see  "Principal  and  Agent." 
Validity  of  provision  of  note  as  to  payment  of 

attorneys'  fees,  see  "Bills  and  Notes,"  i  1. 

I  1.     TKe  office  of  nttomey. 

The  supreme  court  has  jurisdiction  of  pro- 
ceedines  for  the  disbarment  of  an  attorney. — 
In  re  Duncan  (S.  C.)  433. 

Evidence  in  proceedings  for  disbarment  for 
misappropriation  of  client's  money  held  fact  to 
furnish  grounds  for  disbarment.— In  re  Dun- 
can (S.  C.)  433. 

Proceedings  for  the  disbarment  of  an  attor- 
ney should  more  properly  be  instituted  at  the 
instance  of  a  majority  of  his  bar. — lu  re  Dun- 
can (8.  C.)  433. 

In  proceedings  to  disbar  an  attorney,  the 
witnesses,  at  his  instance,  are  properly  exam- 
ined In  open  court. — In  re  Duncan  (8.  C.)  433. 

I   2.    Dntiea  and  liabilltle*  of  attorney 
to  client. 

Where  an  attorney,  employed  to  collect  a 
judgment,  purchases  it  from  his  client,  the 
burden  is  on  him  to  show  the  perfect  fairness 
of  the  transaction.— Stubinger  v.  Frey  (Ga.) 
713. 

A  purchase  bj;  an  attorney  from  a  client  or 
her  agent  of  a  judgment  in  bis  hands  for  col- 
lection, belonging  to  the  client,  is  presumptive-, 
ly  invalid.— Stubinger  v.  Frey  (Ga.)  713. 

Where  attorneys  act  as  trustees  for  their 
client,  a  demand  before  action  brought  to  re- 
cover the  trust  fund  held  unnecessary. — ^Metz 
T.  Abney  (S.  C.)  i03. 

AUCTIONS  AND  AUCTIONEERS. 

Acts  1889-80,  c.  244,  provides  a  means  for 
ascertaining  and  assessing  a  real  estate  auc- 
tioneer's per  centum  tax. — ^Adams  v.  Walker 
(Va.)  866. 

Under  the  direct  provision  of  Acts  1889-90, 
c.  244,  §  50,  a  real  estate  auctioneer,  in  addi- 
tion to  a  specific  tax,  shall  pay  an  additional 
tax  of  one-fourth  of  1  per  centum  upon  the 
amount  of  sale.— Adams  v.  Walker  (Va.)  866. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  it  2,  3. 
Of  partner,  see  "Partnership,"  1  3. 

AWARD. 

See  "Arbitration  and  Award,"  {  1. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  {  8. 
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BAILMENT. 


See  "Carriew,"  |  1;  "Pledges";  "Warehouse- 
men." 

Enib<>zzlement  or  larceqy  br  bailee,  se*  "Bm- 
bezzlement." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

{   1.    Assicmuemt,     administratloa,     and  i 
distrlbntiom  of  baakrapt's  estate. ' 

Before  a   state  court  orders  its  receiver   to  ^ 
turn  over  tlie   assets  to  the  trustee   in   bank- ' 
ruptcy,   it  should  charge  the  assets  with   the 
payment  of  costs  and  expenses  incurred. — WiK  ' 
son  y.  Parr  (Ga.)  5. 

Where  a  United  States  court  has  adjudicated 
that  a  pai-tnership  is  a  baukrupt.  a  state  court, 
which  has  appointed  a  receiver  to  take  charge 
of  the  assets  of  such  partneiHhip.  can  properly 
order  the  receiver  to  deliver  the  assets  to  the 
truste«  in  bankruptcy. — Wilson  v.  Parr  (Ga.)  5. 

The  filing  by  defendant  in  foreclosure  of  a 
lien  on  realty  of  a  petition  in  bankruptcy  more 
than  four  months  after  the  creation  of  the  lien 
held  not  to  affect  the  right  of  plaintiff  to  pro- 
coed  with  the  foreclosure. — Keed  v.  Equitable 
Trust  Co.  (Ga.)  102. 

In  determining  whether  a  transfer  by  a  debt- 
or was  made  within  four  months  before  the  fil- 
ing of  a  petition  in  bankruptcy,  the  day  on 
which  the  transfer  was  made  should  be  ex- 
cluded, and  the  day  on  which  the  petition  was 
tiled  included. — Whitley  Grocery  Co.  v.  Koach 
(Ga.)  282. 

Order  for  the  transfer  of  banlcmpt's  property 

from  receiver  appointed  by  state  court  to  trus- 
tee in  bankruptcy,  on  condition  that  the  fees  for 
the  attorneys  and  receiver  shall  be  first  paid,  held 
error. — Hanson  v.  Stephens  (Ga.)  1028. 

In  bankruptcy  proceedings,  where  there  is  no 
fund  in  the  hands  of  a  receiver  formerly  appoint- 
ed by  a  state  court  out  of  which  payment  of  fees 
of  attorneys  and  receiver  can  be  made,  the  dabn- 
unts  must  be  remitted  to  the  bankruptcy  court  for 
adjudication  of  their  claims. — Hanson  v.  Stephens 
(Ga.)  1028. 

A  final  judgment  for  alimony  held  provable 
against  a  bankrupt's  estate,  and  therefore  dis- 
charged bf  the  bankrupt's  discharge. — ^Arring- 
tou  v.  Arrington  (N.  C.)  554. 

The  deed  of  an  assignee  in  bankruptcy  to 
land  of  the  bankrupt  held  sufUcient  to  pass 
title,  though  not  sealed. — Westfeldt  v.  Adams 
<N.  0.)  823. 

In  order  to  constitute  an  illegal  preference 
under  Bunkr.  Act  1898,  the  creditor  must 
have  had  reasonable  cause  to  believe  that  it 
was  Intended  to  give  a  preference. — Sirrine  v. 
Stoner-Marshall  Co.   (S.  C.)  432. 

I  2.     Oompositloa. 

Under  Bankr.  Act  1898,  H  12,  14,  the  con- 
firmation of  a  composition,  followed  by  the 
dismissal  of  the  case,  discharges  the  bankrupt 
from  all  ordinary  claims  provable  in  bankrupt- 
cy, though  the  holders  thereof  had  no  actual 
proof  of  the  same,  and  conseiiuently  did  not 
pailicipate  with  the  other  creditors  in  taking 
action  on  the  composition  when  offered. — (}lover 
Grocery  Co.  v.  Dome  (Ga.)  347. 

{  3.     Blslits,  remedies,  and  disoharse  ef 
bankrvpt. 

A  discharge  in  bankruptcy  under  the  bank- 
ruptcy act  of  1808  does  not  affect  creditor's 
right  to  enforce  a  valid  lieu  created  on  the 
property  more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy. — Evans  v. 
Rounsaville  (Ga.)  100. 

After  discharge  in  bankruptcy,  a  creditor 
holding  a  valid  lieu,  who  has  not  proved  his 


debt  in  bankruptcy,  may  enforce  it  against  tb<- 
property  of  the  banknipt  in  a  state  court.— 
Evans  v.  Konnsaville  (Ga.)  100. 

An  exemption  assigned  and  set  apart  by  the 
bankrupt  court  under  the  homestead  laws  of 
the  state  is  not  subject  to  levy  and  sale.— 
Evans  v.  Rounsaville  (Ga.)  100. 

A  discharge  in  bankruptcy  held  a  good  dtttost 
to  an  action  on  an  ordinary  unsecured  debt 
contracted  for  the  purchase  of  personalty.— 
Graham  v.  Richerson  (Ga.)  374. 

Tn  an  action  to  establish  a  special  lien  on  spe- 
cific property,  where  no  judgment  in  personam 
is  sought,  a  plea  that  defendant  has  been  ad- 
judicated a  bankrupt  is  no  defense. — McCall  v. 
Herring  (Ga.)  40& 

BANKS  AND  BANKING. 

I  1.     FaaetioBS  and  deallase. 

In  a  cayh  sale  of  cotton,  the  seller,  who  ac- 
cepts the  buyer's  check  in  payment,  held  not 
erititleil  tn  maintain  an  action  against  the  bank 
on  which  the  check  is  drawn. — Perry  v.  Bank 

of  Suiithfield  (N.  C.)  551. 

{  2.    SbtIbcs  banks. 

Where  a  depositor  in  a  savings  bank  plscfs 
the  collection  of  the  account  with  an  attorney, 
who  demands  it,  and  the  officers  inform  bini 
that  they  will  not  pay  the  interest  claime<l.  the 
bank  cannot  set  up  as  a  defense  that  the  at- 
torney bad  not  complied  with  the  by-laws  b.v 
showinx  written  authority  to  collect.— Atlant.i 
Trust  &  Banking  Co.  t.  Close  (Ga.)  2G5. 


BAR. 

Of  action  by  former  adjudication. 


ment."  i  „. 
Of  action  by  limitation,  see 

tions,"  i  4. 
Of  dower,  see  "Dower,"  |  2. 


see  "Joilg- 
'Limitation  of  Ac- 


BASTARDS. 

I  1.     nie^tliaaer  in  geaenU. 

Legitimation  of  bastards  from  snbsequent 
marriage  of  parents,  given  by  the  laws  of  thar 
domicile  at  the  time  of  his  birth  and  their  mar- 
riage, then  attaches,  he  being  a  minor,  and  goes 
with  him  everywhere.— Fowler  v.  Fowler  iN.  C.) 
563. 

BATTERY. 

See  "Assault  and  Battery." 

BAWDY  HOUSE 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  "In- 
surance," i  10. 

BENEFITS. 

Acceptance  of,  as  grounds  of  estoppel,  see  "Es- 
toppel," §  3. 

Acceptance  of,  as  ground  of  ratification,  8e« 
"Princii)al  and  Agent,"  f  8. 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  '•Evidence,"  i  3. 


BETTING. 


See  "Gaming." 
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BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  SALE. 

See  "Sales,"  i  5. 

BILLS  AND  NOTES. 

InJQDCtion  restraining  action  on  note,  see  "In- 
junction," §  1. 

Obligation  of  bank  to  pay  cliedc,  see  "Banks 
and  Banking,"  g  1. 

Operation    and     effect    of     usury    laws,    see 
•TJsury." 

J  1.     Requisites  and  Talldity. 

A  note  executed  by  two  persons,  one  signing 
at  tile  bottom  and  the  other  upon  tlie  back, 
the  latter  not  being  the  payee,  and  the  note 
being  written,  "I  promise  to  pay,"  is  a  joint 
and  several  note;  and  the  person  whose  name 
appears  upon  the  back  is,  according  to  the  facts 
connected  with  his  undertaking,  liable  there- 
on either  as  a  coprincipnl  or  a  surety. — ^Booth 
V.  Huff  (Ga.)  381. 

Under  Civ.  Code,  3  3667,  as  it  stood  before  the 
amendment  of  1900,  an  agreement  to  pay  attor- 
ney's fees  in  addition  to  the  stipulated  rate  of 
interest  is  unenforceable,  unless  the  defendant 
in  the  suit  on  the  note  files  a  plea  which  is  not 
sustained. — Demere  t.  Germania  Bank  (Ga.) 
488. 

{   S.     Comatraotion  auid  operation. 

A  note  given  for  a  patent  nght,  but  the  con- 
sideration of  which  is  not  expressed  on  its  face, 
is  not  void  under  the  act  of  1897. — Parr  v. 
Erickson  (Ga.)  240. 

f  3.     NeKotiability  and  transfer. 

A  contract  attached  to  a  note  and  signed  by 
the  payee  lield  a  contract  of  indorsement. — Bald- 
win Fertilizer  Co.  v.  Carmichael  ((ia.)  1002. 

i   4.     Bight*  and  liabilities   on  indorse- 
ment or  transfer. 

Where  a  negotiable  note  was  indorsed  to 
plaintiff,  in  absence  of  proof  to  the  contrary, 
it  would  be  presumed  that  he  took  before  ma- 
turity, for  value,  and  without  notice.— Parr  v. 
Krickson  (Ga.)  240. 

A  bona  fide  holder  of  a  negotiable  note  pur- 
chased before  maturity  is  protected  against  a 
defense  that  it  was  without  consideration. — 
Parr  v.  Erickson  (Ga.)  240. 

Where  a  note  is  payable  to  several  named 
persons  jointly,  and  one  of  them  without  au- 
thority assigns  it  to  a  third  person,  the  latter 
actmires  no  title  to  tlie  interest  of  tlie  co-payees. 
— Heard  v.  Kennedy  (Ga.)  50t). 

Where  the  question  was  whether  plaintiff 
had,  Iiefore  buying  the  note  sued  on,  notice 
of  failure  of  cousideratiuu.  nud  there  was  no 
evidence  thereof,  a  verdict  for  less  than  the 
full  amount  of  tlie  note  was  erroneous. — Burt 
r.  Bennett  (Ga.)  740. 

Evidence  lirld  to  show  tliat  the  assignee  of 
a  note  had  knowledge  of  facts  sutllcient  to  put 
him  on  iuiiuiry  as  tu  the  character  of  the  note. 
— Loftin  V.  HUl  (N.  C.)  548. 

i  5.    Actions. 

Note  providing  for  attorney's  fees,  executed 
in  ISOti,  held  not  enforces  l)lc  as  to  all  fees, 
unless  an  action  was  brought  on  it  and  "a 
plea  or  pleas  be  filed  by  the  defendant,  and 
not  sustained,"  as  provided  by  Civ.  Code,  f 
3067.— Stoner  v.  Pickett  (Ga.)  41. 


In  an_  action  oo  a  note  against  two  makers, 
instruction  as  to  agency  of  one  in  signing  for 
the  other  held  unwarranted  by  the  evidence. — 
Gunn  v.  Head  (Ga.)  343. 

In  an  action  on  a  note  against  Joint  makers, 
whoee  testimony  as  to  signmg  was  conflicting, 
an  instruction  tnat  the  legal  presumption  of  in- 
nocence should  be  weighed  by  the  jury  held 
improper.— Gunn  v.  Head  (Ga.)  343. 

Where  defendant  in  an  action  on  a  note  did 
not  appear  or  plead,  that  part  of  the  judgment 
against  him  for  attorney's  fees  is  void,  under 
Civ.  Code,  !  3667,  as  it  stood  before  the  amend- 
ment of  1900.— Demere  v.  Ciermania  Bank  (Ga.) 
488. 

t   6.    ^—  Pleading. 

Amendment  to  petition  on  promissory  note 
to  meet  demurrable  answer  httd  improperly  al- 
lowed.—Gnnn  V.  Head  (Ga.)  343. 

Amendment  to  a  petition  in  an  action  against 
A.  and  B.  on  a  note  executed  by  A,  who  signed 
the  paper  on  its  face,  and  by  B.,  wlio  wrote  his 
name  on  the  back,  held  improper.— Brooks  v. 
Thrasher  (Ga.)  473. 

On  an  allegation  in  a  suit  on  a  note  that  interest 
due  at  a  given  day  was  a  stated  sum,  no  larger 
sum  than  that  can  be  recovered  up  to  the  date 
stated.— King  v.  Westbrooks  (Ga.)  1002. 

Where  a  petition  seeking  to  recover  on  an  in- 
dorsement of  a  note  by  the  payee  describes  the 
defendant  as  a  "^arantor,"  it  is  competent  to 
amend  by  describmg  him  as  "indorser." — Bald- 
win Fertuizer  Co.  v.  Carmichael  (Ga.)  1002. 

Part  of  an  answer  in  action  on  a  note  proper- 
ly stricken  out  as  irrelevant — Watford  t.  Wind- 
ham (S.  C.)  597. 

t  7.    ^—  Erldenoe. 

Where,  in  an  action  on  a  note,  defendant 
pleaded  non  est  factum,  a  finding  in  her  favor 
held  not  demanded  by  the  evidence. — Spearman 
T.  Equitable  Mortg.  Co.  (Ga.)  52. 

A  contract  between  maker  and  payee  of  a 
note,  showing  the  alleged  consideration,  held 
admissible  in  a  suit  thereon  by  an  assignee. — 
LofOn  V.  Hill  (N.  C.)  548. 

Evidence  that  the  payee  of  a  note  was  en- 
gaged in  a  fraudulent  business,  and  had  de- 
frauded another  person  whose  note  he  had  tak- 
en, and  that  those  facts  had  been  made  known 
to  the  assignee  before  he  purchased  the  note  in 
suit,  is  admissible  to  show  circumstances  cal- 
culated to  attract  the  assignee's  notice.— Loftin 
V.  Hill  (N.  C.)  548. 

A  conversation  by  the  parties  to  the  note, 
having  direct  reference  to  it,  is  admissible  in 
evidence. — Copeland  v.  Copeland  (S.  C.)  105. 

In  action  on  a  note,  where  defendant  alleged 
mistake,  another  note  signed  b}^  him  on  the 
same  date  held  admissible  in  evidence. — Cope- 
land V.  Copeland  (S.  C.)  105. 

Where  a  note  Is  indorsed  in  blank,  possession 
creates  a  presumption  of  ownership. — Watford 
V.  Windham  <S.  C.)  597. 

Kvidence  in  action  on  note  held  insufficient  to 
sustain  defense  of  payment.  ^—  Bumham  v. 
James  (Va.)  25)2. 

BONA  FIDE  PURCHASERS. 

Of  bill   of  exchange  or  promissory   note,   see 

"Bills  and  Notes,"  i  4. 
Of  lands,  see  "Vendor  and  Purchaser,"  (  2. 


For  rapport  of  wife  on  marriage  after  seduc- 
tion, Bee  "Seduction,"  g  1. 

Municipal  bonds,  see  "Muuidpal  Corporations," 
8  7. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonds  for  performance  of  dwUes  of  trust  or 

office. 
See    "Clerks   of   Courts";     "Officers";     "Sher- 
iffs and  Constables,"  <{  1,  2. 

Bond*  in  legal  proceedingt. 
See  "Costs,"  %  2. 

On  appeal  from  justice's  court,  see  "Justices 
of  the  Peace,"  {  3. 

S   1.    Reqnlsltes  and  raUdity. 

Unconditional  delivery  of  bonds  to  a  third 
party,  given  to  the  obligees  on  the  death  of  the 
obligor,  held  a  sufficient  delivery. — Frank  t. 
Frank  (Va.)  66G. 

g  2.    Performamee   or   breaeli  of  ooBdl- 
tion. 

A  bond  required  by  employer  for  good  con- 
duct of  employg  held  a  primary  liaDili^,  so 
that  doctrine  of  laches  does  not  apply. — Walk- 
er V.  Brinkley  (N.  C.)  333. 

BOUNDARIES. 

i  1.     Evidenoe,    aseertalmnent,    and    %m- 
tabUsbment. 

Where,  in  proceedings  to  procession  land, 
there  was  no  written  application,  as  required 
b^  Civ.  Code,  g  3244,  motion  to  dismiss  for 
"insufficiency  of  the  proceedings"  was  properly 
granted.— Ballard  v.  Haines  (Ga.)  218. 

Under  Civ.  Code,  f  3244,  authorizing  the 
processioning  of  land,  there  can  be  no  lawful 
proceedings  without  an  application  in  writing. 
—Ballard  t.  Uaines  (Oa.)  218. 

In  an  action  inyolving  a  disputed  boundary, 
brought  in  1891,  evidence  of  reputation  not 
extending  prior  to  1886  htld  inadmissible,  as 
too  recent  and  not  attaching  before  the  begin- 
ning of  the  controversy. — 'Westfeldt  T.  Adams 
(N,  0.)  823. 


BOUNTIES. 


See  "Pensions." 


BREACH. 


Of  condition,  see  "Bonds,"  |  2;  "Insurance," 
gg  4,  5. 

Of  contract,  see  "Contracts,"  g  4;  "Vendor  and 
Purchaser,"  g  1. 

Of  covenant,  see  "Covenants,"  g  2;  "Insur- 
ance,"  g   5. 

Of  warranty,  see  "Sales,"  g  2. 

BREACH  OF  THE  PEACE. 

See  "Disorderly  Conduct";   "Blot** 

BRIDGES. 

g   1.    Resvlatlom  and  use  for  travel. 

A  declaration  alleging  a  liability  of  the  coun- 
ty for  an  injury  to  live  stock  by  a  defective 
bridge,  which  did  not  allege  that  the  bridge 
was  a  public  bridge,  erected  after  Act  Dec.  29, 
1888,  does  not  state  a  cause  of  action. — Sey- 
more  V.  Elbert  County  (Ga.)  727. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "AK>eal  and 
Error."  {  9. 


See   "Principal  and  Agent 

Insurance  brokers,  see  "Insurance,"  %  1. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
g  8;    "Homicide,"  g  1. 

BURGLARY. 

g   1.    Olfeiues    and  respoasibility  titero- 
for. 

A  servant,  entering  his  master's  house  'nith 
intent  to  steal  therefrom,  htld  to  commit  a 
burglary.— State  t.  Howard  (8.  C)  173. 

BY-LAWS. 

Of  fraternal  insurance  company,  see  "Insur- 
ance," g  10. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Beformation  of  Instru- 
ments." 

Bescission  of  contract,  see  "Contracts,"  %  3; 
"Sales,"  g  1. 

Setting  aside  fraudulent  conreyauces,  see 
"Fraudulent  Conveyances,"  g  2. 

g   1.    Proeeedinca  and  relief. 

A  petitioner  for  equitable  relief  from  a  judg- 
ment of  foreclosure  held  guilty  of  laches.— 
Re.vnolds  &  Hamby  Estate  Mortg.  Go.  y.  Mar- 
tin (Ga.)  796. 

In  a  suit  by  an  administrator  to  set  aside  a 
deed  of  his  intestate  on  the  ground  of  fraud. 
evidence  considered  and  held  sufficient  to  re- 
quire submission  to  the  jury  of  the  issue  as  to 
whether  or  not  the  real  contract  between  the 
parties  was  embodied  in  the  instrument  executed. 
— Carpenter  v.  Bradshaw  (Ga.)  1016. 


CARNAL  KNOWLEDGE. 


See  "Eape." 


CARRIERS. 


g   1.    Oarrlase  of  good*. 

In  an  action  against  a  railway  company  (or 
failure  to  deliver  freight,  it  is  not  error  to  al- 
low plaintiff  to  testify  that  he  had  never  been 
paid  for  the  goods.— Southern  By.  Co.  ▼.  Alli- 
son (Ga.)  15. 

Carrier  held  liable  for  freight  actually  deliv- 
ered to  it,  though  erroneously  stated  in  bUl  of 
lading.— Southern  Ry.  Co.  v.  Allison  (Ga.)  15. 

In  an  action  against  a  railway  company  for 
failure  to  deliver  certain  freight,  evidence  held 
insufficient  to  show  that  the  freight  was  ever 
given  to  the  railway  company  to  transport. — 
Southern  Ry.  Co.  v.  Allison  (Ga.)  15. 

A  railroad  company  Aeld  liable  for  failure  to 
transport  goods  within  a  reasonable  time, 
though  instructed  by  a  third  person  whom  it 
was  directed  to  notify  of  the  arrival  of  the 
goods  not  to  do  so.— Florida  Cent.  &  P.  K.  (!o. 
V.  Berry  (Ga.)  371. 

g   2.     Carriage  of  live  stoolc. 

Under  a  written  contract  between  a  shipper 
and  a  carrier  making  a  condition  precedent  to 
the  right  of  the  shipper  to  recover  for  loss  to 
live  stock  shipped  that  he  would  give  notice  in 
writing  of  his  claim  before  the  stock  was  re- 
moved, the  consignor  is  not  entitled  to  recover 
without  showing  notice  given.^tonthem  Rt. 
Co.  V.  Adams  (Ga.)  35. 

A  provision  in  a  contract  for  the  shipment 
of   cattle  that  any  claim  for  injury   shall  be 


i   3.   Carriage  of  paHengers— Fares,  tlek- 
eta,  and  apeelal  eontraeta. 

Where  a  railroad  company  sells  a  commuta- 
tion ticket  at  a  price  below  the  regular  fare, 
presentation  of  the  ticket  held  a  condition  py- 
cedent  to  the  right  of  the  person  to  be  trans- 
ported, and,  in  case  of  its  loss,  there  is  no  obli-  . 
gation  on  the  part  of  the  company  to  transirart 
the  purchaser,  except  on  payment  of  the  regular  , 
fare.— Southern  Ry.  C!o.  v.  De  Saussure  (Ga.) 
479.  I 

Where  the  owner  of  a  commutation  ticket, ; 
purchased  below  the  regular  rate  on  condition 
that  no  rebate  will  be  allowed  on  account  of  its 
nonuse,  loses  the  ticket,  he  is  not  entitled  to 
hsTe  the  amount  paid  for  the  ticket  refunded. — 
Southern  Ry.  Co.  t.  De  Saussure  (Ga.)  479. 

Where  a  passenger  obtains  a  commatation 
ticket,  and  loses  same,  he  cannot  compel  the 
railroad  company  to  issue  a  duplicate. — South- 
ern Ry.  Co.  T.  De  Saussure  (Ga.)  479. 

{  4.    — —  Performaaoe    of    oomtraot    of 
transportation. 

A  railway  conductor  is  not  bound  to  per- 
sonally enter  a  car  on  its  arrival  at  a  station 
to  inform  passengers  that  they  have  reached 
it.— Southern  Ry.  Co.  v.  O'Bryan  (Ga.)  42. 

Female  passenger,  suing  tor  being  carried  be- 
yond her  station,  held  not  entitled  to  show,  in 
action  for  damages,  fright  from  voices  of  men 
walking  behind  her,  unless  the  locality  was  one 
in  wbidi  such  occasion  for  fright  was  likely 
to  occur,  and  that  the  railroad  company  had  no- 
tice of  this.— Central  of  Georgia  Ry.  Co.  v.  Dor- 
sey  (Ga.)  1024. 

A  passenger  who  is  carried  within  about  two 
miles  of  his  station  Held  not  entitled  to  re- 
cover exemplary  damages,  where  no  willful- 
ness or  rudeness  was  shown. — Fort  v.  Southern 
Ry.  (S.  C.)  196. 

In  an  action  against  carrier  for  collecting  fare 
illegally,  held,  that  there  wag  no  issue  as  to 
ejectment  of  passenger. — Myers  v.  Southern  Ry. 
Co.  (S.  C.)  598. 

Evidence  held  sufficient  to  go  to  jury  on  ques- 
tion of  exemplary  damages  in  suit  against  a  car- 
rier for  collecting  fare  twice. — Myers  v.  South- 
ern Ry.  CJo.  (S.  C.)  598. 

i  5.    — ^  Porsonal  injuries. 

Whether  the  omission  or  commission  of  par- 
ticular acts  by  a  railroad  company  was  negli- 
gence as  to  a  passenger  held  as  a  general  rule 
a  question  for  the  jury,  and  made  so  by  law.— 
Central  of  Georgia  By.  Co.  ▼.  McKinney  (Ga.) 
229. 

In  an  action  against  a  carrier  to  recover  for 
injuries  sastained,  evidence  of  particular  acts 
of  defendant  at  the  time,  illustrating  the  man- 
ner in  which  plaintiff  claimed  he  was  injured, 
held  admissible. — Central  of  Georgia  Ry.  Co. 
V.  McICinney  (Ga.)  229. 

If  a  passenger  was  not  guilty  of  such  neg- 
ligence as  would  bar  his  recovery,  and  the  car- 
rier was  nei;liKent,  the  jury  could  apportion  the 
damages. — Central  of  Georgia  By.  Co.  v.  Mc- 
Kinney (Ga.)  229. 

The  presence  on  a  train  of  two  negro  tramps 
stealing  a  ride  held  not  sufficient  to  canse  the 
employes  to  suspect  thjit  the  tramps  would 
make  a  murderous  assault  on  one  to  whom  the 
railroad  company  owed  the  duty  of  protection. 
—Savannah,  F.  &  W.  Ry.  Co.  v.  Boyle  (Ga.) 
242 ;  Boyle  v.  Savannah,  F.  &  W.  Ry.  Co.,  Id. 

Where  a  carrier  knows  or  could  know  of  a 
threatened  injury  to  a  passmger  from  a  third 
person,  and  proper  precautions  are  not  taken 
to  prsvent  the  injury,  the  carrier  is  liable  for 
the  damage.— Savannah.  F.  &  W.  Ry.  Co.  v. 


anrs  passenger  train,  a  passenger  is  tarown 
therefrom  to  the  tracks,  where,  while  stunned, 
he  is  afterwards  run  over  by  a  train  belonging 
to  another  company,  the  fact  that  the  train 
causing  the  injury  was  not  the  defendant's 
proper^,  but  had  an  indeQendent  right  to  use 
the  track  not  derived  from  defendant,  does  not 
affect  the  defendant's  liability. — Southern  Ry. 
Co.  V.  Webb  (Ga.)  395. 

In  an  action  b;;  an  administrator  of  a  passen- 
ger against  a  railway  carrier,  evidence  consid- 
ered, and  held  to  sustain  a  finding  that  the 
passenger  was  killed,  as  alleged  in  the  petition, 
by  tieiug  thrown  by  the  sudden  jerking  of  the 
train  from  the  door  of  the  coach,  from  whence 
he  fell  upon  the  track,  where  be  was  after- 
wards run  over,  though  no  one  saw  his  fall. — 
Southern  Ry.  Co.  v.  Webb  (Ga.)  395. 

Bvidence  in  an  action  by  a  railway  clerk 
against  a  railway  comnany  for  personal  in- 
juries considered,  and  held  to  show  that,  though 
the  company  may  have  been  negligent  and  the 
p>Iaintiff  not  so,  yet  the  injury  was  due  to  plain- 
tiffs independent  act  as  the  proximate  cause 
thereof,  so  as  to  preclude  his  recovery. — Georgia, 
S.  &  F.  Ry.  Co.  V.  Cartledge  (Ga.)  405. 

The  role  of  extraordinary  diligence  of  carriers 
applies  only  to  the  receiving,  keeping,  carrying, 
and  discharging  of  passengers.  —  Southern  Ry. 
Co.  V.  Reeves  (Ga.)   1015. 

It  Is  the  duty  of  a  carrier  to  see  that  all  rea- 
sonable precautions  are  adopted  to  insure  the 
safety  of  persons  who  are  at  its  stations  as  pas- 
sengers.—Southern  Ry.  Co.  V.  Reeves  (Ga.)  1015. 

A  railroad  company  is  bound  to  exercise  ex- 
traordinary diligence  towards  a  passenger  while 
alighting  from  its  trains.  Evidence  that  a  pas- 
senger, while  attempting  to  alight  from  a  ti-ain, 
was  injured,  held  sufficient  to  justify  a  verdict 
against  the  carrier. — Southern  Ry.  Co.  v.  Reeves 
(Ga.)  1016. 

The  duty  of  employes  of  a  railway  train  to  as- 
sist passenger  to  alight  may  arise,  and  held ,  a 
question  for  the  jury. — Southern  Ry.  Co.  v. 
Reeves  (Ga.)  1015. 

Lessor  of  steamboat  held  not  liable  for  in- 
jury to  passenger  from  negligence  of  lessee. — 
Phelps  V.  Windsor  Steamboat  Co.  (N.  C.)  335. 

An  assault  by  a  conductor  on  a  person  who 
had  ceased  to  be  a  passenger  held  not  commit- 
ted within  the  scope  of  the  conductor's  employ- 
ment, so  as  to  make  the  company  liable  there- 
for.—Palmer  V.  Winston-Salem  Ry.  &  Electric 
Co.  (N.  C.)  60i. 

8    6.    —  Oontrlbntovy      negllgenee      of 
person  injnrod. 

If  a  railroad  company  and  passenger  were 
equally  at  fault,  the  passenger  could  not  re- 
cover for  injuries  received. — Central  of  (Georgia 
Ry.  Co.  V.  McKinney  (Ga.)  229. 

(  7.    —  EJeotion  of  paaaengom  and  In- 
truders. 

Evidence  held  to  show  that  a  verdict  in  favor 
of  an  ejected  passenger  for  $1,250  was  so  ex- 
cessive as  to  show  bias  and  prejudice. — Georgia 
R.  Co.  V.  Baldoni  (Ga.)  364. 

Where  a  passenger,  in  suing  a  railroad  com- 
pany for  a  wrongful  ejection,  had  procured  his 
trunk  to  be  checked  two  days  before,  and  was 
put  off  on  the  ground  that  the  ticket  had  ex- 
pired, and  it  was  long  subsequently  ascertain- 
ed that  his  trunk  contained  merchandise,  it 
was  proper  to  refuse  to  charge  that  on  account 
of  this  fraud  the  company  had  a  right  to  can- 
cel the  contract.— Georgia  R.  Co.  v.  Baldoni 
(Ga.)  3(H. 

A  placard  or  notice,  posted  by  a  railroad 
company  at  its  ticket  office,  announcing  that 


alleged  wrongful  ejection.— Qeorgia  R.  Co.  t. 
Baldoni  (Oa.)  364. 

▲  railroad  company  in  liable  in  damages  for  an 
injury  to  the  feelings  and  sensibilities  of  a  pas- 
senger, caused  by  Els.  wrongful  expulsion  from 
one  of  its  cars,  though  such  passenger  may  not 
have  received  any  physical  injury  thereby.— Ma- 
bry  V.  City  Electric  By.  Co.  (Ga.)  1025. 

i  8.     ^^  Paasemcers'  elfeeta. 

Where  a  transfer  company  undertakes  to 
transport  a  passenger  and  liia  baggage,  it  is 
immnterial  whether  it  was  its  general  custom 
to  hold  itself  out  as  offering  to  carry  baggage 
without  further  compensation. — City  Transfer 
Co.  V.  Draper  (Ga.)  221. 

Where  there  was  evidence  that  plaintiff's 
hand  baggage  had  been  given  into  the  exclusive 
control  of  an  incorporated  city  transfer  com- 
pany, and  there  was  no  evidence  of  any  neg- 
ligence on  the  part  of  the  passenger,  but  de- 
fendant did  not  exercise  ordinary  diligence,  a 
charge  that  the  liability  of  defendant  was  that 
of  an  insurer,  even  if  inapplicable,  was  not 
harmful  to  the  defendant. — City  Transfer  Co. 
V.  Draper  (Ga.)  221. 

The  presumption  of  negligence  arising  from 
the  derailment  of  a  train  by  reason  of  which  a 
passenger's  baggage  was  destroyed  is  not  re- 
butted by  the  fact  that  the  derailment  was 
eansed  by  a  slide  of  rocks  on  the  track. — Thom- 
as v.  Southern  Ky.  Co.  (N.  C.)  904. 


CASE  ON  APPEAL. 

lemeut,  see  ' 

CATTLE. 


Making  and  settlement,  see  "Appeal  and  Br- 
ror,"  J  7. 


See  "Animals." 

CAUSE  OF  ACTION. 

See  "Action';    "Attachment,"  |  1. 

CERTIFICATE. 

As  evidence,  see  "Evidence,"  §  7. 

Certified  copies,  see  "Evidence,"  {  7. 

Of  acknowledgment  of  written  instrument,  see 
"Acknowledgment,"  S  1- 

To  practice  medicine.  Bee  "Physicians  and  Sur- 
geons." 

CERTIORARL 

In  action  for  wrongful  death  of  servant,  see 

"Master  and  Servant,"  i  7. 
Review  of  proceedings  before  justices  of  the 

peace,  see  "Justices  of  the  Peace,"  i  S. 
Review  of  proceedings  on  possessory  warrant, 

Bee  "Possessory  Warrant." 

I   1.    ProeeedlncB  »nd  determination. 

A  clerk  of  a  superior  court  has  no  authority 
to  issue  a  writ  of  certiorari,  not  applied  for  in 
forma  pauperis,  unless  plaintiff  files  with  Iiis  pe- 
tition the  bond  required  by  Civ.  Code,  g  463!). — 
Dykes  v.  Twiggs  County  (Ga.)  36. 

Where  writ  of  certiorari  was  dismissed  for 
invalidity  of  the  bond,  it  could  not  be  renewed, 
under  Civ.  Code,  §  3786.— Southern  Ry.  Co.  v. 
Goodrnra  (Ga.)  49. 

Failure  to  serve  a  writ  of  certiorari  on  the  of- 
ficer whose  decision  is  sought  to  be  reviewed 
Ifi  days  before  the  court  to  which  the  return  is 
to  be  made  held  cause  for  dismissal. — Atlanta, 
K.  &  N.  Ry.  Co.  V.  Whitaker  (Ga.)  56. 

Where,  because  of  failure  to  duly  serve  a  writ 
of  certiorari,  the  answer,  though  filed,  was  not 


A  message  containing  a  proper  notice,  and 
signed  by  the  plaintiff  in  certiorari  or  his  attor- 
ney, sent  by  telegram  and  properly  delivered  in 
writing,  is  a  sufficient  notice  of  grant  and  time 
of  hearing  of  certiorari. — Western  Union  TeL 
Co.  V.  Bailey  (Ga.)  89. 

Where  there  is  no  proper  answer  to  the  writ, 
and  no  motion  looking  to  the  obtaining  of  such 
an  answer,  a  dismissal  is  proper. — Fam  t.  Shy 
(Ga.>  94. 

It  is  error  to  overrule  a  motion  to  dismiss  a 
certiorari  when  the  petition  contains  no  as- 
signment of  error  to  the  judgment  or  any  rul- 
ing thereon.— Clements  v.  McCormick  Harvest- 
ing Mach.  Co.  (Ga.)  222. 

Judgment  of  the  ordinary,  awarding  tiie  ens- 
tody  of  a  child  to  his  father,  being  supported  by 
the  evidence,  a  certiorari  by  the  mother  was 
properly  overruled. — Sims  v.  Sims  (Ga.)  999. 

CHALLENGE 

To  juror,  aee  "Jury,"  {  8. 

CHAMPERTY  AND  MAINTENANCE. 

An  agreement  assigning  the  right  to  sue  for 
breach  of  a  covenant  of  warranty  held  cham- 
pertous.— Ravenel  v.  Ingram  (N.  0.)  967. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue,"  S  1. 
Of  criminal  prosecutions,  see  "(Mmiual  Law," 
8  6. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  ?§  6-8. 
To  jury,  in  criminal  prosecutions,   see  "Crim- 
inal Law."  S  12. 

CHARTER. 

Of  corporation,  see  "Corporatious,"  i  1, 

CHATTEL  MORTGAGES. 

See  "Pledges." 

{  1.     Oonstmetion  and  operation. 

A  mortgage  given  by  a  tenant  of  a  farm  on 
the  crop  construed,  and  held  not  to  give  a  lien 
on  produce  paid  as  rent  by  a  subtenant  of  a 
portion  of  the  farm,  out  of  the  crop  raised  by 
him  on  such  portion,  especially  as  against  an 
assignee  of  such  rent— Norfleet  v.  Baker  (N.  C.) 
544. 

CHEAT. 

See  'Talse  Pretenses";    "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 

CHILD. 

See  "Adoption";    "Bastards";    "Guardian  and 
Ward";    "Infants";    "Parent  and  ChUd." 

CIRCUMSTANTIAL  EVIDENCE. 

See  "Criminal  Law,"  S  8, 
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CITIES. 

See  "Municipal  OorporatioM." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 
States  courts,  see  "Bemoral  of  Causes,"  |  1. 

Equal  protection  of  laws,  see  "Constitutional 
Law,*  t  2. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  {  2, 
temed?  for  exclusion  of  negr 
jury,  see  "Indictment  and  Information, 


Kerned?  for  exclusion  of  negroes  from   grand 
■ •     ri  4. 

Under  Code,  §  1722,  held,  that  there  was  an 
uulawful  discrimination  where,  in  the  compo- 
sition and  selection  of  jurors  by  whom  a  negro 
was  indicted  and  tried,  all  negroes  were  ex- 
cluded.—State  T.  Peoples  (N.  Cj  814. 

CLAIM  AND  DELIVERY. 

Se«  "BepleTio.'' 

CLAIMS. 

Against  county,  see  "Counties,"  {  1. 

Against  estate  of  bankrupt,  see  "Bankruptcy," 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  f  5. 
Against  property  in  hands  of  receiver,  see  "Re- 

ceiTera,"  g  2. 
To  property  levied  on,  see  "Execution,"  {  2.  . 

CLERKS  OF  COURTS. 

Under  Code,  §  72,  bond  of  clerk  of  superior 
court  held  liable  for  loss  by  clerk  of  certain 
fund— Smith  v.  Patton  (N.  C.)  849. 

Under  Code,  $  1883,  certain  parties  held  en- 
titled to  sue  on  the  bond  of  a  clerk  of  the  su- 
perior conrt.— Smith  t.  Patton  (N.  C.)  849. 

CLOUD  ON  TITLE. 

See  "Quieting  Title." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  {  8. 

COLLATERAL  ATTACK. 

On  judgment,  gee  "Judgment,"  $  6. 

COLLATERAL  SECURITY. 

See  "Pledgee." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  |  1. 

COLLECTION. 

Of  estate  of  decedent,  see  "Execntora  and  Ad- 
ministrators,"   §    3. 
Of  Uxes,  see  "Taxation,"  {  5. 

COLOR  OF  TITLE. 

To   sustain   adverse   possession,   see   "Adverse 
Possession." 


uarriage  oi  goods  and  passengers,  see     Car- 
riers." 

COMMISSION. 

To  take  testimony,  see  "Depositions." 

COMMISSIONS. 

Of  agent,  see  "Prhtcipal  and  Agent,"  {  2. 

COMMITMENT. 

On  charge  of  crime,  see  "Criminal  Law,"  i  6. 

COMMON  CARRIERS. 


See  "Carriers." 


COMPENSATION. 


For  property  taken  for  public  nse,  see  "Ekni- 
nent  Domain,"  |  2. 

For  services,  see  "Master  and  Servant,"  |  1. 

Of  agent,  see  "Principal  and  Agent,"  §  2. 

Of  assignee  for  creditors,  see  "Assignments  for 
Benefit  of  Creditors,"  §  2. 

Of  oorouer,  see  "Coroners." 

Of  insurance  agent,  see  "Insurance,"  I  1. 

Of  judges,  see  "Judges,"  f  1. 

Of  municipal  officers,  see  "Municipal  Corpora- 
tions." SI.  ^  ^ 

Of  partner,  see  "Partnership,"  {  2. 

COMPETENCY. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  8. 
Of  experts  as  witnesses,  see  "Evidence,"  {  9. 
Of  jurors,  see  "Jury,"  8  8. 
Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  civil  actions,  see  "Pleading." 
In  criminal  prosecutions,  see  "Indictment  and 
Information." 

COMPOSITIONS   WITH   CREDITORS. 

See  "Compromise  and  Settlement." 
In  bankruptcy  proceedings,  see  "Bankmptcj'," 
8  2. 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment";    "Release." 

Where  a  disputed  claim  is  settled,  and  a  con- 
tract made  whereby  one  promises  to  pay  money, 
he  is  bound  thereby,  though  controverted  Ques- 
tion be  really  free  from  doubt,  and,  if  properly 
resolved,  would  have  released  him  from  all 
liability.— City  Electric  By.  Co.  v.  Floyd  Coun- 
ty 'Ga.)  43. 

In  an  action  on  a  compromise  agreement,  affi- 
davits setting  forth  the  facts  leading  up  to  the 
agreement  held  admissible  in  eviaeuce. — City 
Electric  Ry.  Co.  v.  lloyd  County  (Ga.)  46. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  A» 
tions,"  (  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  {  9l 


xaKiDg  property  lor  paoiic  use,  see  -uaumeai 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  S  6. 

CONDITIONS. 

In  bonds,  see  "Bonds,"  8  2. 
In  insurance  policies,  see  "lusnrance,"  {|  4,  5. 
Precedent  to  action  against  attorney  for  mon- 
ey collected,  see  "Attorney  and  Client,"  {  2. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  i  1. 
Of  deed,   see  "Deeds,"  §  1. 
Of    fraudulent    conveyance,    see    "Fraudulent 
Conveyances,"  (  1. 

CONSPIRACY. 

Bvidence  of  acts  and  declarations  of  cons]^ 
ators,  see  "Criminal  Law,"  (  8. 

CONSTABLES. 

See  "SherifEs  and  Constables." 

CONSTITUTIONAL  LAW. 

Gonstitntlonal   limitation   of   municipal   indebt- 
edness, see  "Municipal  Corporations,"  g  7. 
Protection  of  civil  riglits,  see  ''Civil  Rights." 

PraiHsUms  relating  to  fKirttcular  mbjecu. 
See  "Eminent  Domain,"  |  1;    "Judgment,"  | 

Enactment  and  validity  ot  statutes,  see  "Stat- 
utes," {  1. 

Necessity  of  indictment  or  presentment  in 
criminal  prosecution,  see  "Indictment  and  In- 
formation," i  1. 

Special  or  local  laws,  see  "Statutes,"  |  2. 

I  1.  Oonstxnetlon,  operatloii,  and  em- 
f  oroement .  of  eonstltntloiial  pro- 
▼Isloms. 

Party  invoicing  provisions  of  an  act  cannot  ask 
that  it  be  declared  unconstitutional. — Moore  t. 
Napier  (8.  C.)  997. 

i  2.    Equal  proteetlaa  of  lavrs. 

Pub.  Laws  1901,  c.  407,  held  to  apparently 
discriminate  against  school  children  on  account 
of  race,  and  to  be  r^ugnant  to  Const,  art.  9, 
f  2*— Hooker  t.  Town  of  Greenville  (X.  C.)  141. 

t   3.     Sue  process  of  lavr. 

Since  the  necessity  for  taldng  private  property 
for  public  use  is  a  question  for  private  legisla- 
tion, the  provisions  of  the  Code  relating  to  such 
taking  are  not  violative  of  the  constitutional  in- 
hibition against  taking  private  property  without 
due  process  of  law  bei^ause  they  fail  to  provide 
for  a  special  tribunal  to  pass  on  such  necessity. 
—Savannah,  F.  &  W.  Ry.  Co.  ▼.  Postal  Tel. 
Cable  Co.  (Ga.)  1. 

Act  Dec.  18.  1894  (Acts  1894,  p.  95;  01  v. 
Oode,  §§  4657-4686),  providing  the  uniform  meth- 
od of  exercising  the  right  of  taking,  condemning, 
or  damaging  private  property,  and  Act  Dec.  20, 
1898  (Acts  1808.  p.  54),  amendihg  the  existing 
law  as  to  telegraph  companies  seeking  to  con- 
demn rights  of  ways  ot  railroad  companies  for 
the  purpose  of  erecting  thereon  lines  of  tele- 
'  graph,  are  not  unconstitutional,  in  that  they 
deprive  the  railroad  company  whose  property  is 
sought  to  be  condemned  oi  due  process  of  law. 
—Savannah.  F.  &  W.  Uy.  Co.  t.  Postal  Tel. 
Cable  Co.  (Ga.)  1. 
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damns,"  {  3. 

CONTINGENT  REMAINDERS. 

Creation,  see  "WiUs,"  |  &. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Iaw,"  I 
9. 

Review  of  order  denying  continuance,  see  "Ap- 
peal and  Blrror,"  |  14. 

Where  an  application  for  a.  continuance  for 
absence  of  a  defendant  was  in  all  respects  regu- 
lar, and  there  was  no  counter  showingjAfW 
error  to  refuse  the  continuance. — Scott  t.  Whip- 
ple (Ga.)  619. 

Application  for  continuance  to  enable  defend- 
ants to  file  further  pleas  held  properly  denied. — 
Kinaie  v.  Riely's  Ex'r  (Va.)  872. 

Absence  of  a  witness,  whose  evidence  Is  pure- 
ly cumulative,  is  no  ground  for  «  continuance. 
—Scott  T.  Boyd   (Va.)  918. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
'^Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," I  2. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  customs  or  usages,  see 
^'Customs  and  Usages." 

Operation  and  effect  of  usury  laws,  see 
"Usury,"  I  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  t 
8. 

Reformation,  see  "Reformation  «f  Instru- 
ments." 

Restraining  performance  or  breach,  see  "In- 
junction,    t  1. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Contra4as  Qfparttciilar  classes  qf  parties. 
See  "Carriers"  §«  1,  3;   "Counties,"  {  1:  "Hn»- 
band  and  Wife,"  ji  3;    "Municipal  Corpora- 
tions," i  3;   "Warehousemen." 

Contracts  relating  to  partieula/r  tul^ectK. 
See  "Costs,"  {  3;    "Interest":   "Mines  and  Min- 
erals," i  I',   "Waters  and  Water  Courses,"  { 

Ground  for  mechanics'  liens,  see  "Mechooics' 
Liens,"  i  1. 

Liability  for  loss  of  services  of  diild,  see  "Par- 
ent and  Child." 

Making  bequest  or  devise,  see  "Wills,"  |  1. 

Standing  timber,  see  "Logs  and  Logging." 

Tralflc  contracts  between  railroads,  see  "Rail- 
roads," §  3. 

Transportation  of  goods,  see  "Carriers,"  {  L 

Transportation  of  mails,  see  "Post  Office,"  {  1. 

Transportation  of  passengers,  see  "Carriers,"  { 

Partleular  classes  of  express  contract*. 
See  "Bills  and  Notes";  "Bonds";    "Covenants"; 

"Insurance";    "Partnership";    "Sales." 
Agency,  see  "Principal  and  Agent" 
T^ieases,  see  "Landlord  and  Tenant." 
Marriage     settlements,     see     "Husband     and 

Wife,^'  §  2. 
Mutual   benefit   insurance,   see   "Insurance,"   t 

10. 
Release  of  liability  for  loss  of  services  of  diild. 

see  "Parent  and  Child." 
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Snles  of  realty,  se«  "Vendor  and  Purchaser." 
Separation     aKreements,     see     "Hnsband    and 

Wife."  I  6. 
Stipulations  in  actions,  see  "Stipnlations." 
Suretjsliip.  see  "Principal  and  Surety." 

PartievXar  cUuKta  of  implied  contnou. 
See  "Work  and  Labor." 

ParUeular  modes  of  dUdiarglng  contracts. 
See     "Compromise    and     Settlement";      "Pay- 
ment";   ''Release." 

§    1.    Reanlsltes  and  Talldlty. 

An  answer  to  an  offer  will  not  amount  to  au 
acceptance,  so  as  to  result  in  a  contract,  unless 
it  be  unconditional  and  identical  with  the  terms 
of  the  offer.— Monk  t.  McDaniel  (Oa.)  360. 

Provision  in  a  contract  of  sale  of  a  business 
aKuinst  engaging  therein  held  Toid  for  indefi- 
niteuess  as  to  territory.— Shut©  v.  Heath  (N. 
C.)  704. 

Acts  of  a  subcontractor,  after  he  was  en- 
titled to  disaffirm  his  contract  with  the  general 
contractor,  held  a  ratification. — Rector,  etc.,  of 
University  of  Virginia  v.  Snyder  (Va.)  337. 

In  an  action  in  trover  to  recover  materials 
{urnished  by  a  subcontractor  to  the  general 
contractor,  evidence  considered,  and  held  in- 
snfHcient  to  establish  the  insolvency  of  the  gen- 
eral contractor  at  the  time  the  contract  was 
made,  entitling  the  subcontractor  to  disaffirm 
on  account  of  fraud. — Rector,  etc.,  of  Universi- 
ty of  Virginia  v.  Snyder  (Va.)  337. 

Contract  to  prevent  bidding  at  judicial  fore 
closure  sale  will  not  be  enforced. — Nitrophos- 
phate  Syndicate  of  London,  England,  v.  John- 
son (Va.)  095. 

i  2.     Constmetloii  and  operation. 

Contract  by  purchaser  at  foreclosiffe  sale  to 
hold  the  land  for  the  benefit  of  the  owner  until 
redeemed  held  binding  on  a  resale  brought 
about  by  the  failure  of  the  purchaser  to  pay 
the  price.— Williams  v.  Avery  (N.  C.)  582. 

i  3.     Basolsslon  and  abandonment. 

Misrepresentation  sufficient  to  avoid  a  con- 
tract must  have  been  as  to  a  material  fact 
and  fraudulently  made,  with  intent  to  deceive. 
—Scott  V.  Boyd  (Va.)  918. 

{  4.     Perf  onnanoe  or  broaoh. 

A  lessee  of  convicts,  who  has  a  right  to  sub- 
let them,  who  employs  another  to  procure  a 
sublessee,  ftcW  liable  on  performance  of  contract 
by  such  other.— Bush  v.  Mattox  (Ga.)  240, 

Where  a  building  contractor  has  complied  with 
his  contract  obligations,  both  as  to  materials 
and  the  manner  of  doing  the  work,  he  is  not  ac- 
countable for  unsatisfactory  results.^I!annon  v. 
Hunt  (Ga.)  734. 

Where  a  building  contract  does  not  prescribe 
the  kind  of  materials  to  be  furnished  and  the 
manner  in  which  the  work  is  to  be  done,  it  is 
the  dnty  of  the  contractor  to  make  a  selection 
of  proper  materials  and  perform  the  work  in  the 
manner  in  which  it  should  be  done.— Cannon  v. 
Hunt  (Qa.)  734. 

Where  the  contractor  in  a  building  contract 
uses  different  materials  from  those  specified  in 
the  contract,  the  owner  is  entitled  to  damages, 
though  the  materials  used  be  equally  as  good  as 
those  the  contractor  agreed  to  furnish.— Cannon 
V.  Hunt  (Ga.)  734. 

The  owner  in  a  building  contract  held  not  to 
have  waived  defects.— Cannon  v.  Hunt  (Ga.) 
734. 

i  S.     Aetlons  for  breaoh. 

In  an  action  to  recover  for  breach  of  a  con- 
tract to  collect  certain  note.s,  no  recovery  can  be 
had  unless  defendant  has  collected  a  particular 
sum,  or  by  due  diligence  could  have  collected 
the  same.- Wight  v.  Commercial  Bank  (Ga.)  9t>. 
42  S.E.-67 


In  an  action  on  contract  to  collect  certain 
notes,  where  there  was  no  evidence  that  defend- 
ant had  failed  by  negUgence  so  to  do,  or  of  any 
loss  to  plaintiff,  it  was  error  to  direct  a  verdict 
for  plaintiff.— Wight  v.  Commercial  Bank  (Ga.) 
96. 

In  an  action  for  breach  of  contract,  evidence 
that  the  witness  saw  the  parties  to  the  con- 
tract together,  and  heard  plaiatiff's  decedent 
tell  the  defendant  that  he  was  ready  to  puy 
for  the  cotton  bought,  and  that  he  wanted  it, 
was  not  irrelevant.- Sivell  v.  Hogan  (Ga.)  151. 

A  written  instrument,  being  part  of  the  con- 
tract entered  into  and  delivered  to  defendant 
by  the  other  party  thereto  at  the  time  the  con- 
tract sued  on  was  executed,  was  not  irrelevant. 
—Sivell  V.  Hogan  (Ga.)  151. 

Where  the  only  evidence  to  establish  plain- 
tiff's demand  was  a  writing,  and  defendant 
met  this  with  an  explanation  which,  if  true, 
overcame  its  force,  a  finding  in  his  favor  was 
warranted.— Davison  v.  Mcwhorter  (Ga.)  225. 

When  plaintiff  makes  out  a  prima  facie  case 
for  the  recovery  of  the  amount  sued  for,  and 
the  defendant  merely  shows,  by  evidence  offer- 
ed in  support  of  a  plea  of  recoupment,  a 
breach  of  stipulation  in  the  contract  by  plain- 
tiff, without  showing  any  actual  damages,  there 
is  no  en-or  in  directing  a  verdict  for  plaintiff. — 
Foote  &  Davies  Co.  v.  Malony  (Ga.)  413. 

On  trial  for  breach  of  contract,  it  is  error  to 
allow  evidence  of  another  contract  relating  to 
au  entirely  distinct  transaction.  —  Inmao  v. 
Crawford  (Ga.)  473. 

On  an  issue  as  to  whether  or  not  a  building 
contractor  has  complied  with  the  terms  of  his 
contract,  proof  that  he  enjoys  a  good  reputation 
for  fair  and  honorable  dealings  is  irrelevant — 
Cannon  v.  Hunt  (Ga.)  734. 

Laborers  and  materialmen  h^d  beneficiaries 
of  a  contractor's  bond,  and  hence  proper  par- 
ties to  a  suit  to  enforce  the  same. — Town  of 
Gastonia  v.  McEntee-Peterson  Engineering  Co. 
(N.  C.)  858. 

Where  pleadings  do  not  put  performance  of 
condition  of  contract  in  issue,  held  error  to 
grant  nonsuit  for  failure  to  show  such  per- 
formance.—Walterboro  &  W.  Ry.  Co.  v.  Hamp- 
ton &  B.  R.  &  Lumber  Co.  (S.  C.)  191. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  |  8. 

CONTRIBUTION. 

Between  co-tenants,  see  "Tenancy  in  Common." 
I  1. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence,"  8  2. 

CONVERSION. 

Wrongful     conversion     of     personal     property, 
see  "Trover  and  Conversion." 

CONVEYANCES. 

(n   fraud  of  creditors,   see  "Fraudulent  Con- 
veyances." 
In  trust,  see  "Trusts,"  |  1. 

Conveyances   try   or  to  particular  classes  oS 

parties. 
See  "Executors  and  Administrators,"  {  6. 
Assignees  in  bankruptcy,  see  "Bankruptcy,"  §  1. 
Married  women,  see  "Husband  and  Wife,"  |  4. 
Sheriffs,  see  "Execution,"  f  3. 
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Conveyaneea  of  particular  spedct  of  property. 
See  "Easements,"  |  1;    "Homestead,"  f  1. 
Mortg'nged  property,  see  "Mortgages,"  {  8. 
Separate  property  of  married  women,  see  "Hub- 

band  and  Wife,"  f  4. 
Water  rights,  see  "Waters  and  Water  Cours- 
es." {  I. 

Particular  cla»»es  (tf  conveyanext. 

See  ".Assignments  for  Benefit  of  Creditors"; 
"'Chattel  Mortgages";  "Deeds";  "Mortga- 
ges." 

Partition  deeds,  see  "Partition,"  {  1. 

CONVICTS. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 

CORONERS. 

Neither  the  summons  in  an  action  brought 
by  a  coroner  in  a  justice's  court  for  serricea 
rendered  in  holding  inquests,  nor  the  account  at- 
tached to  such  summons,  need  show  under 
which  particular  class  of  the  cases  provided  for 
in  Pen.  Code,  {  1256,  such  inquests  were  held, 
nor  that  they  were  not  held  under  section  1256 
of  that  Code.— Davis  t.  Bibb  County  (Ga.) 
408. 

A  coroner  who  himself  summons  a  jury  to 
bold  an  inquest  is  not  entitled  to  any  fee  for 
such  service.— DaTis  v.  Bibb  County  (Ga.)  403. 

Right  of  a  coroner,  under  Peu.  Code,  {  1112, 
to  fees  "for  summoning  an  inquest  on  a  dead 
body  and  returning  an  inquisition,"  discussed. 
—Davis  T.  Bibb  County  (Ga.)  403. 

CORPORATIONS. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  §{  1,  3. 

Partkular  cUust*  vf  corporations. 
See  "Muuicipal  Corporations";    "Railroads,"  § 

Insivance  companies,  see  "Insurance,"  SJO. 
Water    companies,    see    "Waters    and    Water 
Courses,"  %  3. 

{   1.    Ineorporatlon  and  orKaalaatiom. 

A  charter  granted  by  a  superior  court,  upon 
a  petition  alleging  that  the  principal  otBce  of 
the  company  is  to  be  located  in  the  county 
in  which  the  petition  is  filed,  is  a  valid  charter, 
though  the  corporation  owns  no  property  in 
that  county,  and  the  woi-Ji  in  which  it  is  en- 
gaged is  to  be  carried  on  elsewhere. — McCand- 
less  V.  Inland  Acid  Co.  (Ga.)  449. 

I  8.     Corporate  ezlstenoe  and  f raaeUac. 

While  u  corporation  diai-tered  by  a  superior 
court  cannot  transact  business  until  10  per 
cent,  of  its  capital  Btook  has  been  paid  in,  it 
may  be  organized  immediately  upon  a  granting 
of  the  charter,  and  may  procure  and  collect 
subscriptions,  aud,  as  soon  as  10  per  cent,  of 
the  capital  stock  is  so  paid  in,  it  may  exercise 
all  its  corporate  powers. — McCandless  v.  Inland 
Acid  Co.  (Ga.)  449. 

A  plaintiflf  who  proceeds  against  a  defendant 
as  a  corporation  is  estopped  to  deny  its  corporate 
existence.  —  Etowah  Milling  Co.  v.  Crenshaw 
(Ga.)  709. 

I  3.    Capital,  stoek,  and  dividends. 

In  a  suit  agamst  the  pleilgor  of  railroad  stock 
and  the  railroad  company,  by  the  purchaser  at 
the  ijledgee's  sale,  to  enforce  a  recognition  of 
his  rights,  it  is  error  to  admit,  without  proof 
of  its  execution,  the  written  transfer  of  the 
stock  made  by  the  pledgee,  althougb  the  de- 
fense to  the  suit  calls  into  question  the  validity 
of  such  transfer  without  admitting  or  denying 
its  existence. — Thornton  v.   Martin   (Ga.)   348. 


Equitable  proceeding  by  a  purchaser  against 
the  vendor  of  corporate  stock  and  the  company 
to  restrain  the  vendor  from  disposing  of  the 
stock  or  interfering  with  its  transfer  to  com- 
plainant, and  to  compel  the  company  to  make 
such  transfer  and  receive  complainant  as  a 
shareholder,  tuM  not  to  constitute  misjoinder 
of  causes  of  action. — Thornton  v.  Martin  (Ga.) 
348. 

The  vendor  of  corporation  stock  may  be 
Joined  as  a  defendant  with  the  company  in  an 
action  by  the  purchaser  to  enjoin  the  vendor 
from  otherwise  disposing  of  the  stock  or  inter- 
fering with  its  transfer  to  the  purchaser,  anil 
'.  to  compel  the  company  to  make  such  transfer 
'  and  receive  the  purchaser  as  a  shareholder.— 
Thornton  v.  Martin  (Ga.)  348. 

Whore,  as  collateral  security  for  a  note,  the 
,  maker  pledges  railroad  stock,  and  gives  the 
I  pledgee  full  powers  of  sale,  the  sale  need  not 
'  be  made  in  tne  county  in  which  the  railroad  1$ 

situated,  especially  where  the  note  is  dated  and 
!  made  payable  in  another  county,  in  which  also 

the  maker  resides.— Thornton  v.  Martin  (Ga.) 

348. 

Evidence  Md  sufficient  to  show  false  rep- 
resentations, authorising  avoidance  of  stock  sub- 
scription.—Queen  City  Printing  &  Paper  (3o.  v. 
McAden  (N.  C.)  575. 

{  4.     Membors  aad  atoeUioldors. 

Petition  for  a  receiver  and  other  equitable  re- 
lief held  not  to  show  fraud,  entitling  plaintiff 
to  equitable  relief.— Reynolds  &  Hamby  Estate 
Mortg.  Co.  V.  Martin  (Ga.)  796. 

i   5.    Corporate  powers  aad  UabllitUa. 

A  suit  against  a  railroad  company  for  in- 
juries sustained  in  a  foreign  state  on  account 
of  the  negligence  of  the  agents  aud  servants 
of  the  company  in  that  state,  if  brought  in 
Georgia,  must  be  brought  in  the  county  where 
the  principal  office  of  the  company  is  located 
b>'  its  charter. — .Atlanta,  K.  &  N.  Ry.  O),  v. 
Wilson  (Ga.)  356. 

A  corporation  of  the  state  is  not  subject  to 
a  suit  for  equitable  relief  by  injunction  in  a 
county  other  than  that  fixed  by  its  chai-ter  ss 
the  county  of  its  principal  office.— Etowah  Mill- 
ing Co.  T.  Crenshaw  (Ga.)  709. 

The  managing  director  of  a  foreign  corpora- 
tion may,  under  CoAe,  §  258,  verify  its  plead- 
ing.—Best  V.  British  &  American  Mortg.  Co. 
(N.  C.)  45(5. 

In  an  action  against  a  corporation  on  a  con- 
tract, the  defense  that  the  contract  is  ultra 
vires  is  in  the  nature  of  confession  and  avoid- 
ance.—Lewis  V.  Clyde  S.  S.  Co.  (N.  O.)  969. 

{  6.     Inaolvenoy  and  veeelTers. 

An  application  for  a  receiver  by  creditors  of 
an  insolvent  corporation  held  addressed  to  the 
f.ound  discretion  of  the  court. — The  Anvil  t. 
Savery  (Ga.)  495. 

I     Where,   on   application  by  creditors  for  the 
\  appointment  of  a  receiver,  the  judge  finds  that 
I  there  was  no  dishonesty  of  the  officers  of  the 
defendant,  but  with  knowledge  of  the  corpora- 
tion's insolvency  they  paid  to  some  of  the  per- 
sons holding  claims  the  full  amount  due.  aD<l 
,  lofused  to  pay  others,  it  justified  the  apiioint- 
nient  of  a  receiver.— The  Anvil  v.  Savery  (Ga.t 
I  405. 

I  A  receiver  of  a  business  corporation  will  not 
be  directed  to  sue  for  unpaid  stock  subscrii)- 
tions,  when  there  is  no  existing  creditor  who 
has  an  unsatisfied  debt  against  the  corporation. 
— Tichenor  v.  Williams  Block  Pavement  Cc. 
(Ga.)  50.5. 

{  7.     Foreign  corporatlonB. 

Service  of  summons  on  a  foreign  corporation 
by  service  on  its  president,  in  the  state  ou 
private  business,  held  good  under  Code,  $  21 T. 
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juagmeni  oi  a  jnsiice  agaiDBi  a  reaiaeni  oi  an- 
other county,  held  Dot  to  apply  to  a  nouresideut 
corporation,  served  under  Pub.  Laws  1901,  c.  5. 
— M'illiams  y.  Irou  Belt  Building  &  Loau  Aas'n 
(N.  C.)  607. 

CORRECTION. 

Of  irregularities  and  errors  at  trial,  see  "Crim- 
inal Law,"  {  10. 

CORROBORATION. 

Of  witness  in  general,  see  "Witnesses,"  {  3. 

COSTS. 

I    1.    Nature,    gronnds,    and    ezteAt    of 
rlcht  ia  general. 

Where,  on  trial  before  n  justice,  defendant 
tendered  the  exact  amount  afterwards  found  for 
plaintiff,  and  the  latter  refused  to  accept  it,  he 
was  chargeable  with  all  costs  accruing  thereaft- 
er.—Wing  V.  Blocker  (Ga.)  67. 

I    2.     Beonrlty  for  paTment. 

Form  of  security  for  costs  held  sufficient. — 
Dnnton  t.  Harper  (S.  C.)  153. 

I  3.    Asioniit,  rate,  and  Items. 

Where  the  Judgment  was  palpably  correct,  and 
the  bill  of  exceptions  was  clearly  sued  out  for 
delay,  the  judgment  will  be  affirmed,  with  dam- 
ages.— Southern  Ry.  Co.  t.  Lasseter  (Ga.)  41. 

A  liquidated  contract  existing  at  the  time  of 
the  passage  of  Act  Dec.  22,  1892,  in  relation 
to  costs,  is  goTemed  by  the  fee  bill  of  force  prior 
to  snch  time.— Bolt  y.  Gray  (S.  C.)  200. 

I  4.    On   appeal   or   error,   and   on   new 
trial  or  motion  therefor. 

On  appeal  of  three  cases  at  law  as  one  case, 
prevailmg  party  may  tax  appeal  costs  for  case 
and  exceptions  and  argument  in  each  case. — 
Baker  t,  Irvine  (S.  C.)  104. 

$  S.     In  orlmlnal  proseontlons. 

Under  Pen.  Code,  {  1079,  it  is  unlawful  to 
charge  the  accused  in  a  criminal  case,  on  his 
conTiction,  with  the  costs  of  any  witness  of  the 
state  who  was  not  subpoenaed  and  examined. — 
Herrington  T.  Flanders  (Ga.)  222. 

CO-SURETIES. 

See  "Principal  and  Surety,"  |  1. 

CO-TENANCY. 

See  "Tenancy  In  Common." 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaint.'* 

COUNTIES. 

S    1.    Proj^rtTi  eontraots,  and  liabilities. 

A  couuty  is  liable,  under  Pen.  Code,  §  898,  tor 
the  expenses  of  tne  arresting  officer  in  carrying 
a  person  to  the  county  where  the  alleged  of- 
fense was  committed.— Harris  County  t.  Brady 
(Ga.)  71. 

Where  a  person  is  confined  in  a  county  other 
than  that  in  which  the  crime  was  committed, 
the  couuty  from  which  he  was  sent  is  liable  for 
all  necessary  expenses. — Talbot  County  t.  Mans- 
field (Ga.)  t2. 

The  law  creates  no  linliility  against  a  county 
from  which  an  accused  person  was  sent  to  a  jail 


A  county  is  not  liable  to  be  sued,  unless  lia- 
bility is  fixed  or  the  suit  authorized  by  statute. — 
Talbot  County  v.  Mansfield  (Ga.)  TL 

Where,  under  Pen.  Code.  {  920.  a  person 
charged  with  crime  is  committed  to  the  jail  of 
a  county  other  than  that  in  which  the  crime 
was  committed,  he  is  in  full  charge  of  the 
county  authorities  which  by  statute  have  charge 
of  the  jail  where  he  is  coufiued. — Talbot  County 
T.  Mansfield  (Ga.)  72. 

A  complaint  against  county  commissioners  held 
to  state  a  cause  of  action  in  tort  for  which 
they  were  not  liable,  in  the  absence  of  statu- 

,  tory    provisions.— Jones    ▼.    Frankliu    County 

iCom'rs  (N.  C.)  144. 

'  {  2.     Flseal    manasement,    pnbllo    debt, 
seonritles,  and  taxation. 

I     A  notice  of  an  election  to  provide  for  the  is- 
i  sue  of  county  bonds  held  sufficient.- Wimberly 
V.  Twifcgs  County  (Ga.)  478. 

I  Where  at  the  hearing  of  an  application  under 
the  provisions  of  Acts  1897  (Acta  1897,  p.  82; 
I  Van  Epps'  Code  Supp.  S§  6074-6081),  to  validate 
an  issue  of  bonds,  it  appears  that  the  notice  of 
'  the  election  was  not  published  as  required  by 
I  Pol.  Code,  I  877,  a  judgment  should  be  entered 
I  declaring  the  election  invalid.— Davis  v.  Dough- 
!  erty  County  (Ga.)  764. 

The  act  of  1891  (1  Acts  1890-91,  p.  241;  Civ. 
Code,  I  5458)  relating  to  the  publication  of  no- 
tices did  not  repeal  or  modify  Pol.  Code,  {  377. 
—Davis  v.  Dougherty  County  (Ga.)  764. 

i    3.    Actions. 

Where  a  county  is  by  statute  made  liable  for 
a  given  demand,  an  action  against  it  will  lie 
therefor.— Harris  County  v.  Brady  (Ga.)  71. 

Failure  of  the  plaintiff,  on  the  adoption  of  th<! 

constitution  of  1877,   which  provides   that  all 

suits  by  or  against  counties  shall  be  in  th<! 
I  name  thereof,  to  procure  an  ameudmeut  cbang- 
I  ing  the  name  of  the  defendant  from  the  bourd 
.  of  county  commissioners  to  that  of  the  county. 
I  held  not  to  require  his  writ  of  error  to  lie  dii,- 

missed. — Conyers    v.    Commissioners    of   Roiids 

and  Revenues  (Ga.)  419. 

On  the  adoption  of  the  constitution  of  1877. 
which  provided  that  all  suits  by  or  against 
counties  should  be  in  the  name  thereof,  an 
amendment  was  proper  in  a  pending  suit, 
changing  the  name  of  the  dofendant  from  the 
board  of  county  commissioners  to  that  of  the 
county. — Conyers  v.  Oommissionei-s  of  Roads 
and  Revenues  (Ga.)  419. 

The  provision  of  the  constitution  of  1877 
that  all  suits  by  or  against  counties  shall  be  in 
the  name  thereof  did  not  affect  suits  pending 
at  the  time  of  the  adoption  of  the  constitutimi. 
—Conyers  v.  Commissioners  Of  Koads  and  Rev- 
enues (Ga.)  419. 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 

Effect  of  judgment  of  United  States  court  in 
state  court,  see  "Judgments,"  {  11. 

Judges,   see   "Judges." 

Jurisdiction  and  proceedings  in  criminal  prose- 
cutions, see  "Criminal   Uiw,"  §  4. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Mandanius," 
i  2. 

Proviuce  of  court  and  jury,  see  "Trial,"  §§  6- 
8. 

Removal  of  action  from  state  court  to  United 
States  court,  see  "Removal  of  Causes." 

Review  of  decisions,  see  "Appeal  and  Error." 

Right  to  trial  by  jury,  see  "Jury."  S  1. 

Trial  by  court  without  jury,  see  "Trial,"  g  10. 


to  the  petition,  which  would  not  change  the 
status  of  the  case  with  respect  to  jurisdiction.— 
Reed  v.  Equitable  Trust  Co.  (Ga.)  102. 

Where,  on  the  passage  of  Act  Nov.  30,  1897, 
establishing  the  cit7  court  ot  Jefferson  in  Jack- 
son county,  there  was  in  that  county  no  incor- 
porated citT  having  such  name,  the  general  as- 
sembly could  not  provide  that  the  judgments  of 
that  court  might  be  reviewed  by  the  supreme 
court  on  a  direct  bill  of  exceptions. — Lampkin 
V.  Pike  (Ga.)  213. 

The  city  court  of  Waynesboro,  created  by  Act 
Nov.  21,  1901,  is  a  valid  statutory  court. — 
Daughtry  v.  State  (Ga.)  248. 

Petitioner,  suing  as  stockholder  of  a  foreign 
corporation  for  an  injunction  and  the  appoint- 
ment of  a  receiver,  held,  under  Civ.  Code,  { 
4002,  not  entitled  to  relief.— Reynolds  &  Hamby 
Estate  Mortg.  O.  v.  Martin  (Ga.)  700. 

Where  a  petition  for  a  receiver  and  other 
e<iuitable  relief  did  not  show  any  jurisdiction,  an 
entry  of  service  by  a  merely  nominal  party 
could  not  supply  the  omission  to  set  forth  juris- 
diction in  the  petition.— Reynolds  &  Hamby  Es- 
tate Mortg.  Co.  v.  Martin  iGa.)  796. 

A  petition  for  a  receiver  and  other  equitable 
relief  against  two  foreign  corporations,  two  in- 
dividual citizens  and  residents  of  another  coun- 
ty, and  the  sheriff,  who  was  only  a  nominal  de- 
fendant, held  not  to  show  juiisdiction. — Reyn- 
olds &  Hamby  Estate  Mortg.  Co.  v.  Martin 
(Ga.)  796. 

Where  a  continuous  tort  by  a  railroad  com- 
pany is  commenced  in  one  county  and  completed 
In  another,  the  principal  damage  being  done  in 
the  latter  county,  the  courts  of  that  county  have 
jurisdiction  of  the  cause  of  action.— Central  of 
Georgia  Ry.  Co.  t.  Dorsey  (Ga.)  1024. 

f  S.    Establlclunemt,    orcamlaatlon,    and 
prooednre  in  cemeraL 

The  amendment  by  the  court  of  the  record 
nunc  pro  tunc  to  speak  the  truth,  on  conflicting 
evidence  as  to  the  facts,  is  conclusive. — Kerr  v. 
Hicks  (N.  C.)  532. 

i  3.    Courts  of  gemeral  orlcinal  Jnrladie- 
tlon. 

An  action  for  fees  of  office  and  to  recover  on 
bond  for  part  of  them  held  to  be  for  the  fees, 
and  to  involve  for  purpose  of  Jurisdiction  the 
amount  thereof  sued  for. — McCfall  v.  Zachavy 
(N.  C.)  903. 

S  4.    Court!  of  Ilmitod  or  inferior  Jnrla- 
diotion. 

Where  a  count  alleging  that  defendant  had 
acted  in  bad  faith  is  jomed  with  a  count  on 
breach  of  warranty,  and  the  amounts  claimed 
aggregate  more  than  $50,  it  will  give  jurisdic- 
tion to  a  court  having  jurisdiction  only  of  suus 
for  more  than  «oO.— Waterman  v.  GHsson  (Ga.) 
96. 

Under  Acts  1884-85,  p.  487,  and  Acts  1887, 
p,  716,  the  judge  of  the  city  court  of  Carteraville 
may  make  up  panels  for  thp  trial  of  cases  and 
fill  them  with  talesmen  in  the  same  manner  as 
is  provided  by  Pen.  Code,  §  859,  for  the  superior 
court — Williams  v.  State  (Ga.)  745. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  |  5. 

{   1.    Gomatmatlon  and  operation. 

A  grantee  without  warranty  of  title  from  his 
immediate  grantor  can  maintain  an  action 
against  a  prior  grantor  with  warranty,  on  evic- 
tion by  a  title  paramount  to  that  of  the  war- 
ranting grantor. — Ravenel  v.  Ingram  (N.  C.) 
907. 


t  X.    rerrormanoe  or  broaeh. 

A  jndgment  against  a  grantee  ot  land,  for  pos- 
session thereof,  is  not  a  breach  of  a  covenant 
of  warranty.— Ravenel  v.  Ingram  (N.  C.)  907. 

i  3.     Aotlone  for  breaeL 

A  petition  in  an  action  for  a  breach  of  war- 
ranty alleged  to  be  contained  in  a  deed  is  open 
to  special  demorrer  if  it  does  not  set  forth,  at 
least  in  substance,  a  sufficiency  of  the  contents 
of  such  deed  to  show  the  covenant  of  warranty 
sued  on.— Gano  v.  Green  (Ga.)  371. 

In  an  action  for  breach  of  a  covenant  to  de- 
fend against  persons  claiming  under  the  cove- 
nantor, a  failure  to  allege  that  the  party  who 
recovered  the  land  from  plaintiff  claimed  un- 
der the  covenantor  renders  the  complaiut  es- 
sentially defective.— Ravenel  v.  Ingram  (N.  C.) 
907. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See   "Assignments  for  Benefit  of  Oeditors"; 

"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent   Conveyances." 

Of  heirs  and  distributees,  see  "Descent  and 
Distribution,"  {  1. 

Rights  and  remedies  of  surety,  see  "Principal 
and  Surety,"  i  1. 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudnlent  conveyances, 
see  "Fraudulent  Conveyances,"  {  2. 

A  contingent  remainder  cannot  be  sold  for 
the  benefit  of  the  creditors  of  a  possible  re- 
mainderman.— Howbert  V.  Gawthom  (Ya.)  6iSi. 

CRIMINAL  LAW. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information."  g  6. 

Costs  in  criminal  prosecutions,  see  "Costs,"  |5. 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

PartUular  offentet. 

See  "Arson";  "Burglary";  "Disorderly  Con- 
duct"; "Embezzlemcut";  "Escape";  "False 
Pretenses";  "Fraud,"  S  2;  "Gaming,"  f  1: 
"Homicide":  "Larceny'';  "Lewdness^';  "Ob- 
scenity"; "Rape";  "Receiving  Stolen  Goods"; 
"Riot." 

Maintaining  or  frequenting  disorderly  house, 
see  "Disorderly  House." 

Violations  of  laws  for  protection  of  children, 
see  "Infants,"  S  1. 

Violations  of  liquor  laws,  see  "Intoxicatiug  Liq- 
uors," fS  2,  3. 

Violations  of  municipal  ordinances,  aee  "Mu- 
nicipal  Corporations,"   |  4. 

{   1.    Natnre  and  elements  of  orlme  and 
defenses  in  seneraL 

In  order  to  constitute  an  offense  of  attempt- 
ing to  commit  a  crime,  under  Pen.  Code,  {  \0«\ 
mere  acts  of  preparation  not  proximately  leadine 
to  the  consummation  of  the  mtended  crime  will 
not  establish  an  attempt  to  commit  it.— Groves 
V.  State  (Ga.)  755. 

t  2.     Capacity  to  oonunit  and  reaponsl- 
bllity  for  crime. 

Where  insanity  is  relied  upon  as  a  defense, 
the  knowledge  of  right  and  wrong  is  the  test.— 
Lee  T.  State  (Ga.)  739. 
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killed,  eacn  is  regponsible  for  any  act  ot  toe 
other  in  the  common  purpose. — Sumers  t.  State 
(Ga.)  779. 

i   4.    Jnrladletloit. 

Under  Const,  art  4,  !  27,  where  the  fine  on 
conviction  before  a  justice  might  have  been 
more  than  $.50,  the  justice  acquired  no  juris- 
diction, though  the  fine  actually  was  less  than 
that  sum.— State  v.  Wiseman  (N.  G.)  826. 

i  5.     Venn*. 

Where  a  seller  in  one  county  receives  an  or- 
der from  a  person  in  another  county,  and  ships 
to  a  dealer  in  that  connty  to  be  delivered  to  the 
person  sending  the  order,  which  is  done,  the 
sale  is  consummated  in  the  latter  county, 
though  the  person  ordering  pays  in  advance,  and 
his  name  is  marked  on  the  package  when  it  is 
shipped;  and  a  prosecution  for  an  illegal  sale 
is  properly  brought  in  the  latter  county.— Hop- 
son  V.  State  (Ga.)  412. 

Under  22  St.  at  Large,  p.  12,  it  is  mandatory 
for  the  magistrate,  on  filing  of  proper  affidavit, 
to  grant  change  of  venue  in  a  criminal  case. — 
State  V.  Conkle  (S.  O.)  173. 

I  6.     Former  Jeopardy. 

Acquittal  for  burglary  will  not  support  a  plea 
of  autrefois  acquit  under  an  indictment  for  re- 
ceiving stolen  goods.— Pat  v.  State  (Ga.)  389. 

An  acquittal  under  an  indictment  for  bigamy 
held  not  a  bar  to  a  subsequent  prosecution.— 
Gully  V.  State  (Ga.)  700. 

An  acquittal  under  an  indictment  charging 
accused  with  using  vulgar  language  in  the 
presence  of  a  female  is  not  a  bar  to  a  prosecu- 
tion for  using  abusive  language,  though  both 
indictments  related  to  the  same  act. — Mcin- 
tosh V.  State  (Ga.)  793. 

Trial  of  a  plea  of  former  conviction  before 
trial  on  the  merits  held  an  interlocutory  pro- 
ceeding, and  not  the  subject  of  a  subsequent 
plea  of  former  jeopardy.— State  v.  Ellsworth 
(N.  C.)  009. 

i   7.    AvralEiunemt  and  pleas,  and  aolle 
prosequi  or  dlsoontlnnaneo. 

A  special  plea  in  abatement,  alleging  the  pen- 
dency of  another  indictment  for  the  same  of- 
fense, is  not  cood  when  it  shows  that  a  nolle 
prosequi  had  been  entered  to  the  other  indict- 
ment.—Jones  V.  State  (Ga.)  271. 

Court  held  authorized  to  set  aside  a  verdict 
Kustaiuine  a  plea  of  former  conviction  as  con- 
trary to  the  evidence. — State  v.  Ellsworth  (N. 
O.)  (599. 

{  8.     Erldeaee. 

It  is  not  competent,  in  the  trial  of  a  criminal 
case,  to  introduce  in  behalf  of  the  accused  evi- 
dence of  his  own  self-serving  declarations, 
whether  made  before  or  after  the  commission 
of  the  offense.— Dixon  v.  State  (Ga.)  357. 

Evidence  of  an  incriminating  statement  made 
by  a  prisoner  to  another,  hours  after  the  latter 
is  offered  an  inducement  extending  the  hope  of 
benefit,  under  circumstances  tending  to  show 
that  it  was  purely  voluntary,  may  be  proved. — 
Dixon  V.  State  (Ga.)  357. 

It  is  not  essential  that  the  corroborating  tes- 
timony shall  in  and  of  itself  be  sufBcient  to 
wan-ant  a  vordict  of  guilty,  or  that  the  testi- 
mony of  the  accomplice  shall  be  corroborated 
in  every  material  particular. — Dixon  v.  State 
(Ga.)  357. 

The  existence  of  a  conspiracy  may  be  proved 
by  circumstantial  evidence. — Dixon  v.  State 
<Ga.)  357. 

Testimony  that  the  offense  was  committed  "in 
this  county"  held  sufficient  proof  of  venue. — 
Maloue  v.  State  (Ga.)  4t>8. 


guut  01  tne  accused,  it  aia  not  autnonze  a  con- 
victiou.- Andrews  v.  State  (Ga.)  476. 

Evidence  tuild  insufficient  to  show  that  at  the 
time  of  the  shooting  the  slayer  had  no  knowl- 
edge of  what  he  was  doing,  that  he  might  have 
a  recollection  of  the  same  the  next  day.— Lee 
V.  State  (Ga.)  759. 

On  prosecution  for  being  accessories  before 
the  fact  to  arson,  evidence  corroborating  prin- 
cipal's testimony  held  improperly  submitted  to 
jury  withont  qualifying  instruction. — State  v. 
McCall  (N.  C.)  894. 

On  a  prosecution  for  being  accessories  before 
the  fact  to  arson,  evidence  of  previous  crime, 
to  cover  up  which  the  arson  was  supposed  to 
have  been  procured,  held  inadmissible.- State 
V.  McCall  (N.  C.)  894. 

A  magazine  held  admissible,  without  proof  of 
Its  genuineness,  for  comparison  with  a  mutilat- 
ed magazine  and  pieces  of  paper  used  as  a 
wad  in  the  gun  with  which  deceased  was  shot. 
-State  V.  Dixon  (N.  C.)  944. 

The  court  will  not  take  judicial  notice  that 
an  unincorporated  village  is  in  the  county  in 
which  a  crime  is  alleged  to  have  been  commit- 
ted.— Anderson  v.  Commonwealth  (Va.)  865. 

The  burden  is  on  the  commonwealth  to  prove 
that  the  offense  was  committed  within  the  ju- 
risdiction of  the  trial  court. — Anderson  v.  Com- 
monwealth (Va.)  805. 

Attempted  escape  from  custody  shortly  be- 
fore time  set  for  trial  held  admissible  as  tending 
to  show  guilt. — Anderson  v.  Commonweultn 
(Va.)  865. 

In  a  criminal  prosecution  Involving  the  right 
to  personal  property,  where  the  alleged  owner 
thinks  he  has  lost  the  property,  but  will  not 
swear  that  he  has,  the  ownership  is  not  snffl- 
ciently  proved.  —  Goldman  t.  Commonwealth 
(Va.)  92a 

Evidence  considered,  and  held  insufficient  to 
support  a  conviction,  under  Code,  i  3715,  pro- 
viding, if  any  person  buy  or  receive  brasses, 
etc.,  with  intent  to  defraud,  he  shall  be  con- 
fined in  the  penitentiary.— Goldman  v.  Common- 
wealth (Va.)  923. 

In  a  criminal  prosecution  it  devolves  upon  the 
commonwealth  to  prove  that  the  crime  has  been 
perpetrated  and  that  it  was  committed  by  the 
accused;  and  to  justify  a  conviction  the  evi- 
dence must  exclude  every  reasonable  doubt. 
— Goldman  v.  Commonwealth  (Va.)  923. 

{  9.     Time  of  trial  and  oontlnnanee. 

That  a  case  was  called  for  trial  on  the  day 
after  that  on  which  the  indictment  was  re- 
turned held  not  error,  where  accused  had  been 
under  indictment  for  the  identical  offense  char- 
ged in  the  indictment,  and  which  in  fact  took 
the  place  of  a  previous  indictment  on  which  a 
nolle  prosequi  had  been  entered. — Jones  v.  State 
(Ga.)   271. 

Fostponements  of  trials  rest  in  the  discretion 
of  the  trial  judge.— Simmons  v.  State  (Ga.)  779. 

Under  the  facts,  held,  that  there  was  no  er- 
ror in  denying  defendant's  request  for  a  post- 
ponement in  a  criminal  case. — Simmons  v.  State 
(Ga.)  779.^ 

{10.   Trial. 

The  counsel  in  argument  can  state  to  the 
jury  his  own  conclusions  from  the  law  and  the 
testimony,  provided  that  he  does  not  misstate 
the  testimony.- — Ogletree  v.  State  (Ga.)  255. 

The  accused  in  a  criminal  case  is  not  entitled, 
as  a  matter  of  right,  to  the  privilege  of  making 
a  supplemental  statement  to  the  jury.— Dixon  v. 
I  State  (Ga.l  357. 


1062 


42  SOUTHEASTERN  REPORTER. 


AVhere  by  consent  the  jury  after  Bgreement 
dispersed,  and  thereafter  returned  a  defectiTe 
verdict,  the  court  cannot  order  it  amended  to 
cure  such  defect.— Wells  v.  Sute  (6a.)  390. 

There  was  no  error  in  refusing  to  give  a 
charge  which  contained  an  expression  of  opinion 
as  to  the  proof.— Doiier  v.  State  (Ga.)  762. 

Party  accused  of  cvime  held  not  to  have  ren- 
dered himself  subject  to  orosa-examination  by 
mentioninK  in  his  stntement  a  uintter  to  which 
his  attention  had  been  called  by  counsel.— 
Walker  v.  State  (Ga.)  787. 

Where  objection  is  made  to  specified  evi- 
dence as  a  whole,  part  of  which  is  ndmiKsible 
and  part  inadiiiiKsible,  and  the  objection  does 
not  point  out  the  objectionable  poi-tion,  there 
is  no  error  in  ndmittiUK  the  entire  evidence. — 
OnUy  T.  State  (Ga.)  7U0. 

Bemarkg  of  a  solicitor  in  argument  to  jury, 
interfered  with  by  the  court,  stating  an  a  fact 
■omethine  which  there  was  no  evidence  to 
prove,  held  ground  for  reversal. — State  v.  Tiiten 
CS'.  0.)  443. 

Where  an  accused,  after  demurring  to  the 
state's  evidence,  introduces  testimony  of  his 
own  which  supplies  a  defe<-t  therein,  he  there- 
by waives  bis  right  to  asHiitu  the  overruling  of 
the  demurrer  as  error.— State  v.  Ilngan  (N.  O.) 
901. 

Aider  of  state's  evidence  by  accused's  testi- 
mony held  to  cure  error  in  overruling  demurrer. 
-State  V.  Hagan  (N.  C.)  iKil. 

Upon  a  demurrer  to  evidence,  in  ascertaining 
the  facts  established  by  any  one  witness,  every- 
thing stated  by  him,  as  well  on  his  cross- 
examination  as  upon  his  examination  in  chief, 
must  be  considered.  —  Goldmnu  v.  Common- 
wealth (Va.)  9-J3. 

{11.   —  Course  and  condvot  of  trial  ia 
general. 

Where,  at  a  trial  for  rape,  the  prosecuting 
witness  became  much  excited,  and  began  up- 
braiding the  defendant,  and  her  husband  took 
hold  of  a  chair  as  if  to  strike  him  with  it, 
and  the  crowd  became  much  excited,  moving 
toward  where  the  defendant  was  sitting,  hela, 
the  accused  did  not  have  the  fair  and  impartial 
trial  contemplated  by  law. — Collier  v.  State  (tJa.)  i 
226.  j 

Facts  held  to  show  that  accused  in  a  criminal ' 
prosecution   had   "the   privilege  and  benefit   of 
counsel,"  as  guarantied  him  by  the  constitution. 
—Simmons  v.  State  (Ga.)  779.  | 

When,  after  the  evidence  of  both  sides  in  a  | 
criminal  case  has  been  closed,  the  trial  judge 
suspends  the  progress  of  the  trial  for  the  pur- 
pose  of   procuring  the  attendance  of  an   im-  j 
portant  witness,  the  court's  discretion   is  not 
abused.- Walker  v.  State  (Ga.)  787.  | 

Conduct  of  the  audience  in  leaving  the  court-  ; 
room  and  creating  a  disturbance  during  a  mnr-  ! 
der  trial  held  so  prejudicial  to  defendant  as  to 
render   his  conviction   not  in  accordance  with 
the  law  of  the  land  as  guarantied  by  the  con- 
stitution.-State  V.  Wilcox  (N.  C.)  530. 

1 12.  Neoeaaity,  reqalaltea,  and  wnt' 

£olenoy   of   Inatraotlons. 

It  is  not,  <m  the  trial  of  one  of  two  or  more 
persons  jointly  indicted  tor  a  crime,  inappro- 
priate to  charge  upon  the  law  of  conspiracy 
merely  because  the  indictment -does  not  in  terms 
allege  tliat  there  was  a  conspiracy.*-Dixon  t. 
State  (Ga.)  :i.')7. 

Where  there  is  evidence  that  the  witness  for 
the  state  was  an  accomplice,  there  was  no  er- 
ror in  charging  as  to  the  weight  to  be  given  his 
testimony.— Melton  v.  State  (Go.)  708. 

A  charge  in  a  criminal  case  that  the  jury 
must  ac(iuit,  if  they  determine  accused  is  not 
guilty  beyond  a  reasonal)le  doubt,  is  susceptible 
ot  a  foii-ini(tii)ii  maUing  it  erroneous,  and  in  a 


close  case   requires   a   new   trial. — ^WiMamB  v. 
sute  (Oa.)  745. 

Where  two  defendants  were  tried  together, 
failure  to  charge  as  to  the  circumstances  under 
which  the  jury  might  make  a  separate  findin; 
as  to  either  one  of  the  defendants  htid  not  er- 
ror.—Welbom  v.  State  (Ga.)  773;  Giles  r.  Same. 
Id. 

In  a  prosecution  for  murder,  a  diarge  on  the 
subject  of  confessions  held  not  required  by  the 
evidence.— Simmons  v.  State  (Ga.)  779. 

Under  Pen.  Code^  t  63,  a  verdict  of  gniHy  of 
murder  without  a  recommendation  of  life  im- 
prisonment set  aside  because  the  instruction$ 
did  not  explain  the  extent  of  the  jury's  power 
as  to  punishment.— Cohen  v.  State  (Ga.)  781. 

{13.   Reqneata    for    instmetlona. 

It  was  not  error  to  refuse  a  special  cliargf 
covered  by  the  general  charge.— Guuter  v.  State 
tGa.)  524 ;  (Jolding  y.  Same  (Ga.)  744 ;  Lee  v. 
Same  (Ga.)  7.59. 

In  the  absence  of  a  request,  the  court  com- 
mitted no  error  in  failing  to  instruct  on  the 
law  as  to  impeachment  of  witnesses.- Hatcher 
V.  State  (Ga.)  1018. 

(  14.  Xettona  for  now  trial  and  in  ar- 
rest. 

On  an  indictment  for  stealing  a  hog.  a  ver- 
dict that  "we  find  the  defendant  guilty  of  mis- 
demeanor" required  the  court  to  sustain  a  mo- 
tion in  arrest  of  judgment.— Wells  ▼.  State 
(Ga.)  390. 

Where  circumstantial  evidence  warranted  a 
verdict  of  guilty,  a  motion  for  new  trial  wa> 
properly  overruled.— DuSel  v.  State  (Ga.)  394. 

Recalling  a  jury  in  a  criminal  case,  which  bad 
retired  to  consider  their  verdict,  and.  in  the  ab- 
sence of  the  accused  and  his  counsel,  and  with- 
out their  consent,  giving  a  second  charge,  U 
cause  for  new  trial,  even  though  this  charge  bv 
the  same  in  substance  as  that  which  ia  given  in 
the  first  instance.— Hopson  v.  State  (Ga.)  412. 

Overruling  of  demurrer  to  indictment  is  not 
ground  for  new  trial.— Veal  v.  State  (Ga.)  7tk">. 

Rulings  on  demurrer  to  an  accusation  and  .n 
motion  to  quash  the  warrant  are  not  ground> 
for  new  trial.— Bellinger  v.  State  (Ga.)  747. 

That  a  sentence  is  excessive  is  not  ground  for 
new  trial.— Sturkey  v.  State  (Ga.)  747;  Bellin- 
ger V.  State,  Id. 

Remark  ot  the  solicitor  general,  though  im- 
proper, held  not  ground  for  granting  a  mistrial: 
it  being  certain  that  no  injury  could  have  re- 
sulted therefrom  to  the  accused. — Lee  v.  State 
(Ga.)  759. 

That  a  puror's  name  is  not  on  the  jury  list 
or  in  the  jury  box  is  not  cause  for  a  new  trial. 
Being  an  objection  propter  defectimi.  it  should 
be  urged  before  verdict— Somers  v.  State  (Ga.i 
779. 

Where  a  conviction  was  warranted  by  the 
evidence,  a  motion  for  new  trial  containing 
only  the  general  grounds  was  properly  over- 
ruled.—McPhail  V.  State  (Ga.)  1001. 

It  is  error  of  law  to  refuse  new  trial  only 
where  there  is  no  evideiu-e  to  support  the 
charge.— State  v.  Howard  (S.  C.)  173. 

That  indictment  recited  that  it  was  found 
some  months  before  commission  of  offense  ktU 
not  good  ground  for  arrest  of  judgment. — State 
V.  Lark  (S.  C.)  175. 

§  15.  ^—  Newly  discovered  eridenee. 

Where  newly  discovered  evidence  relied  on  a> 
a  ground  for  a  new  trial  is  merely  cumulativi- 
and  impeaching  in  character,  it  does  not  afford 
sufficient  cause  for  setting  aside  the  verdict- 
Davis  V.  State  (Ga.)  382. 

Where  the  alleged  newly  discovered  evideni-* 
was  not  legally  snlfloient  to  change  the  verdict. 
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a  new  trial  was  properly  denied.— Golding  t. 
State  (Oa.)  744. 

Where  the  alleged  uewly  diacovered  evidence 
vras  either  cuniulative  or  impeaching,  it  was  uo 

? round  for  a  new  trial.— Starkey  v.  State  (Ga.) 
47. 

Newly  discovered  evidence  is  not  ground  for 
a  new  trial  in  a  criminal  case,  where  the  evi- 
dence is  merely  cumulative  and  the  accused 
made  no  effort  to  have  it  upon  the  trial. — Somera 
r.  State  (Ga.)  779. 

{16.  ^—  Applleatloa  for  nvw  trial. 

A  motion  for  new  trial  for  newly  discovered 
evidence  held  properly  overruled,  where  accused 
rxiiK  to  make  nflldarit  that  he  did  not  know  be- 
fore the  trial  of  the  facts  on  which  the  motion 
wRu  based  and  could  not  have  discovered  them 
b.v  diligence.— Malone  v.  State  (Ga.)  468. 

A  motion  for  a  new  trial,  made  in  vacation,  is 
n  mere  nullity,  and  a  decision  on  the  merits  will 
be  reversed.— Johnson  v.  State  (Ua.)  758. 

A  motion  for  a  new  trial,  made  and  filed  in 
vacation,  is  a  nullity,  and  should  be  dismissed, 
nnd  it  ia  error  to  decide  it  upon  the  merits. — 
<>ardner  v.  State  (Ga.)  758. 

Where  a  motion  for  new  trial  is  made  in 
term  and  set  for  hearing  in  vacation,  and  is 
not  heard,  it  in  in  order  for  hearing  during 
the  term  without  notice. — McPbail  v.  State 
(Ga.)  1001. 

Where  no  alOdavIts  on  «  motion  for  a  new 
trial  for  newly  discovered  evidence  as  to  the 
residence,  etc..  of  the  witnesses  to  be  pro- 
duced, were  niiide  as  required  by  Civ.  Code,  I 
5481,  a  refusal  was  proper. — Hatcher  v.  State 
(Ga.)  1018. 

i  17*   Appeal  and  error,  and  certiorari. 

A  writ  of  certiorari,  surd  out  in  forma  pau- 
peris, is  void  when  the  affidavit  does  not  sub- 
stantially meet  the  requirements  of  the  stat- 
ute.—Hill  V,  State  (Ga.)  280. 

Civ.  Code,  §  3786,  providing  that,  if  plaintiff 
Khali  be  nonsuited  and  recommence  within  six 
months,  such  renewed  case  shall  staud  upon 
the  same  footing  as  to  limitations  as  the  orig- 
inal case,  does  not  authorize  the  renewal  of  a 
writ  of  certiorari  dismissed  for  want  of  proper 
affidavit.— Hill  v.  State  (Ga.)  280. 

Moving  to  dismiss  a  writ  of  error  Is  Aot  the 
proper  manner  of  bringing  to  the  attention  of 
the  cpnrt  an  apparent  failure  to  make  an  effort 
to  meet  the  requirements  of  section  5528,  Civ. 
Code.— Pullen  v.  State  (Ga.)  774. 

An  assignment  of  error  upon  the  refusal  of 
the  court  to  ruie  ont  certam  evidence  should 
s])ecify  the  ground  upon  wliich  the  motion  to 
rule  out  was  based.— Somera  v.  State  (Ga.)  77S). 

Where  the  court  has  held  that  the  indict- 
ment under  which  an  accused  was  tried  nnd 
convicted  was  fatally  defective,  the  conviction 
was  a  nullity. — Groves  v.   State  (Ga.)  1014. 

{18.  — ^  Form   of  remedy,  Jvrladiotloa, 
and  rifht  of  review. 

A  Judgment  overruling  a  demurrer  to  an  in- 
dictment may  be  the  subject  of  exceptions 
pendente  lite,  and  error  may  be  assigned  ou 
such  exceptions  in  a  bill  of  exceptious  com- 
plaining of  the  final  judgmeut.  —  Brown  v. 
State  (Ga.)  795 ;   Leonard  v.  Same,  Id. 

An  order  setting  aside  a  verdict  on  prelimi- 
nary trial  of  a  plea  of  former  conviction  held 
reviewable  only  on  apjicul  from  agudguient  on 
the  merits.— State  v.  Ellsworth  (N.  C.)  «S)9. 

An  appeal  from  a  justice  of  the  peace  to 
the  superior  court  in  a  criminal  cn.se  in  which 
the  justice  had  no  jurisdiction  held  to  give  no 
jurisdiction  to  tlie  sui)erior  court. — State  v. 
^^'i8eman  (N.  0.)  82C. 


{19.  ^—  Presentatloa   and    reaerratloji 
In    lower    court    of    (ronnds    of 

Failure  to  give  abstract  rules  of  law  applica- 
ble to  drcumstantial  evidence  is  not  ground 
for  new  trial,  in  the  absence  of  a  written 
request  so  to  do. — Ponder  v.  S^te  (Ga.)  224. 

It  is  too  late,  in  the  absence  of  exceptions,  to 
except  to  the  overruling  of  a  demurrer  to  an  in- 
dictment 20  days  after  the  ruling  complained  of. 
—Veal  V.  State  (Ga.)  705. 

In  the  absence  of  exceptions  pendente  lite,  the 
supreme  court  cannot  consider  exceptions  to 
ruungs  made  more  than  five  months  before  the 
bill  of  exceptions  was  sued  ont— Bellinger  t. 
State  (Ga.)  747. 

An  objection  to  evidence  will  not  be  consider- 
ed, where  it  was  not  urged  below.— White  v. 
State  (Ga.)  751. 

Where  accused  was  not  allowed  to  make  a 
statement,  what  he  desired  to  state  should 
have  been  set  forth  in  a  motion  for  new  trial, 
in  order  for  review  by  the  supreme  court. — 
Hunt  T.  State   (Ga.)  1004. 

A  ruling  excluding  a  question  in  a  criminal 
prosecution  cannot  be  adjudged  prejudicial 
where  the  answer  expected  was  not  shown.— 
Hunt   T.   State   (Ga.)   1004. 

Obje<'tlon  to  legality  of  junr,  not  raised  be- 
low, will  not  be  considered. — State  v.  Howard 
(S.  C.)  173. 

Exceptions  for  error  in  refusing  new  trial  held 
not  to  bring  up  for  review  order  overruling  de- 
murrer.—State  V.  I.ark  (S.  C.)  175. 

i  20.   ^—  Heoord   and    proeeedisB*    sot 
in  record. 

An  objection  to  the  admission  of  evidence 
of  a  written  contract  cannot  be  considered, 
where  the  contents  of  the  contract  are  not  set 
out,  nor  is  a  copy  attached  to  the  motion  for 
new  trial.— Ponder  T.  State  (Ga.)  224. 

The  exclusion  of  a  question  to  a  witness  can- 
not be  reviewed,  where  the  expected  answer  is 
not  shown.— Weaver  v.  State  (Ga.)  745. 

In  passing  on  exceptions  to  refusal  of  new 
trial,  the  court  will  not  consider  grounds  not  ap- 
proved by  the  trial  judge. — Slocumb  v.  State 
(Ga.)  749. 

The  supreme  court  will  not  review  the  evi- 
dence in  a  criminal  case,  where  there  has  been 
no  bona  fide  effort  to  brief  the  evidence  as  re- 
quired by  law.— Griffin  v.  State  (Ga.)  752. 

An  amendment  to  a  motion  tor  new  trial  hrlil 
not  sulHciently  verified  to  authorize  the  court 
to  deal  with  the  assignments  of  error  therein- 
Dunn  V.  State  (Ga.)  772. 

A  motion  to  set  aside  a  judgment  of  con- 
viction held  properly  overruled,  the  defect 
not  being  apparent  on  the  record.— Rcgoponlas 
v.  State  (Ga.)  1014. 

Recitals  of  fact  in  an  assignment  of  error 
cannot  be  considered,  unless  found  by  the  judge 
and  set  out  in  the  case  on  appeal.— State  v. 
I)i.\on    (X.   C.)   944. 

Hill  of  exceptions  in  appeal  of  a  criminal 
prosecution  held  presumably  taken  in  due  time. 
— Anderson  v.  Commonwealth  (Va.)  865. 

§21.   —  Bevlew. 

Where  the  evidence  warranted  the  conviction, 
nnd  no  question  nf  law  is  presented,  a  judgment 
overruling  the  motion  for  new  trial  will  not 
be  disturbed. — Sheppard  v.  State  (Ga.)  250. 

A  conviction  on  circumstantial  evidence  will 
not  be  set  aside. — Brantley  v.  State  ((3a.) 
251. 

A  writ  of  error  based  on  a  bill  of  exceptions 
assignin|;  error  on  the  overruling  of  a  demurrer 
to  an  indictment  will  be  dismissed,  where  a 
nolle    prosequi    has    been    entered    on    the  ,in- 

Digitized  by  VjOOQIC 


another  held  to  give  the  accuKed  no  grounS  (or 
complaint. — Malone  t.  State  (Ga.)  468. 

Where  the  evidence  sustains  the  verdict,  and 
there  is  no  complaint  of  any  error  at  law,  the 
court  will  not  reverse  a  judgment  denying  ac- 
cused a  new  trial. — ^Wynn  v.  State  (Ga.)  749. 

Where  the  testimony,  if  credible,  was  suffi- 
cient to  authorize  a  conviction,  and  the  trial 
judge  was  satisfied  with  the  verdict,  the  su- 
,  preme  court  will  not  interfere  with  his  discre- 
tion in  overruling  a  motion  for  new  trial, 
based  on  the  general  grounds. — Rawls  v.  State 
(Ga.)  1008. 

Action  of  the  court  in  permitting  a  child  on 
whom  an  assanlt  with  intent  to  rape  was  al- 
leged to  have  been  made  to  testify  is  not  re- 
viewable.—State  V.  Finger  (N.  O.)  820. 

CROSS-EXAMINATION. 

Se«  "Witneasea,"  i  2. 

CURTESY. 

Se«  "Dower." 

CUSTODY. 

Of  child,  see  "Infanta,"  S  1 ;  "Parent  and  Child." 

CUSTOMS  AND  USAGES. 

In  a  controversy  between  a  landlord  and  ten- 
ant as  to  their  contract,  testimony  of  another 
tenant  as  to  the  contract  made  with  him  is  not 
admissible  to  corroborate  the  landlord. — Thomp- 
son V.  Exum  (N.  C.)  543. 

A  custom  of  trade  cannot  change  the  intrin- 
sic character  of  the  contract  of  parties  who  are 
ignorant  of  snch  custom.— Consumers'  Ice  Co. 
V.  Jennings  (Va.)  879. 

DAMAGES. 

Componsation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  §  2. 

Damagea  for  particular  injuries. 

See  "Nuisance,"  {  1;    "Trespass,"  i  1. 

Breach  by  vendee  of  contract  for  sale  of  land, 
see  "Vendor  and  Purchaser."  {  3. 

Breach  of  contract  of  transportation,  see  "Car- 
riers." S  4. 

Ejection  of  passenger,  see  "Carriers,"  {  7. 

Personal  injuries,  see  "C!arriers,"  {  5. 

{   1.    Ovonnds  amd   ■nbjecta  ot  oompen- 
•atory   damapcea. 

Damages  traceable  in  some  measure  to  a 
tortious  act,  but  resulting  chiefly  from  other 
circumstances,  and  not  the  natural  consequen- 
ces of  the  act,  are  too  remote  to  be  a  basis  of 
recovery. — Central  of  Georgia  Ry.  Co.  v.  Dor- 
sey  (Ga.)  1024. 

An  action  will  lie  for  physical  injury  result- 
ing from  frijtht  or  nervous  shock  caused  by 
negliKcnce. — Watkins  v.   Kaolin   Mfg.   Co.   (N. 

C.1  osa. 

i  2.    Iilanldated  damaeea  and  penalties. 

A  written  contract  construed,  and  held  to  be 
a  contract  for  a  penalty.— Foote  &  Davies  Co.  v. 
.Malony  (Ga.)  4l£ 

(  3.     Inadequate  and  ezoesalve  dania|(eB. 

One  thousand  dollars  for  injuries  received 
by  a  fall  in  a  street  held  not  excessive.— City 
of  Rome  v.   Stewart  (Ga.)  1011. 


(N.  O.)  983. 

In  an  action  for  breach  of  «  contract  to  bpII 
plaintiff  ice,  plaintiff  held  entitled  to  recover 
for  loss  of  prospective  profits  on  a  resale. — 
Consumers'  Ice  Co.  t.  Jennings  (Va.)  879. 

DAMS. 

See  "Waters  and  Water  Coarses,"  f  2. 

DEATH. 

Of  partner,  see  "Partnership,"  f  4. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival."  §  1. 

Suspension  of  mnning  of  statute  of  limita- 
tion, see.  "Limitation  of  Actions,"  {  2. 

I    1.    Aetloma  tor  eanaing  death. 

Facta  in  an  action  against  a  railroad  com- 
pany for  negligent  death  held  such  that  the 
discretion  of  the  trial  judge  in  denying  de- 
fendant's motion  for  a  new  trial  wonld  not  be 
interfered  with.— Georgia,  G.  &  N.  Ey.  Co.  v. 
Mathews  (Ga.)  771. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  tm  Benefit  of  Greditors"; 
"Bankniptey";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Declarations  against  interest,  see  "Bvidence," 
S  6. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  dnce 
deceased,  sea  "Witnesses,"  f  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence," 

I  6. 
As    evidence    in    criminal    prosecntions,    see 

"Criminal  I>aw,"  {  & 
Dying  declarations,  see  "Homicide,"  S  1. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment." 

Cancellation,  sec  "Cancellation  of  Instru- 
ments." 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,  see  "Estoppel,"  (  2. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts,"  |  1. 

Parol  or  extrinsic  evidence,  see  "BJvidence," 
§8. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Sl>e<'ific  perfcvrmance  of  covenant  in  deed,  see 
"Specihc  Performance,"  S  I- 

Deeds  by  or  to  parttoular  classes  of  partus. 
See  "Municipal  Corporations,"  (  2. 
Married  women,  see  "Husband  and  Wife,"  {  4. 
Sheriffs,  see  "Execution,"  $  3. 


band  and  Wile,"  8  4. 
"Water  rights,  see  "Waters  and  Water  Cours- 
es," S  1. 

PartAcuVar  tiaues  of  deeds. 
Of  trnst,  see  "Mortpnses." 
Piirtition  deeds,  see  "Partitioo,"  i  1. 

i   1.    Re«alsltes  and  Talldltr. 

A  finding  by  an  auditor  that  conveyances 
which  apparently  pass  title  to  the  property  in 
controversj'  were  not  based  ou  any  valuaole  con- 
sideration do  not  authorize  a  conclusion  that 
thev  were  without  any  consideration.— Carter  v. 
Jackson   (Ga.)   46. 

The  consideration  of  a  deed  may  always  be 
inquired  into  when  justice  requires  it. — Martin 
V.  White  (Ga.)  279. 

A  conveyance  on  a  consideration  of  love  and 
a  small  sum  of  money  is  not  voluntary  on  its 
face.— Martin  v.  White  (Ga.)  279. 

A  conveyance  expressing  as  a  consideration 
a  sum  of  money  or  any  other  thing  cannot  be 
said  as  a  lAatter  ot  law  to  be  a  voluntary  con- 
veyance.—Martin  V.  White  (Ga.)  279. 

Whether  a  deed  on  a  consideration  of  love 
and  a  small  sum  of  money  is  a  voluntary  con- 
veyance depends  on  the  intent  of  the  parties. — 
Martin  v.  White  (Ga.)  279. 

Peed  by  the  owner  of  an  irregularly  shaped 
tract  of  land,  embracing^  about  30714  acres,  con- 
veying a  ti-act  containing  200  acres  more  or 
less,  held  not  to  describe  the  tract  with  suffi- 
cient definiteness. — Huntress  v.  Portwood  (Oa.) 
513. 

A  grantee,  who  was  the  illegitimate  son  of 
the  grantor,  was  entitled  to  show  a  meritorious 
consideration  for  a  grant  to  him  by  evidence 
that  the  grantor  stood  in  loco  parentis  to  him. — 
Pickett  V.  Garrard  (N.  C.)  570. 

Where  plaintiffs  evidence  tended  to  show 
delivery  of  a  deed  only  for  a  temporary  puipose, 
held  error  to  refuse  to  instruct  that,  if  the  mak- 
er retained  power  to  recall  the  deed,  it  was  in- 
operative, and  that  delivetr  after  his  death 
was  ineffectual.— Tarltou  v.  Griggs  (N.  C.)  591. 

Evidence  hdd  to  show  that  the  grantor  in  a 
deed  was  of  sufficient  mental  capacity  to  under- 
stand the  transaction. — Revels  v.  Bevels  (S.  C) 
111. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  deed  from  a  mother  to  her  son  was 
obtained  by  fraud,  undue  influence,  or  misrep- 
resentation.— Revels  v.  Revels  (S.  C.)  HI. 

S   2.    ReoordinK  and  xeglatratloB. 

Where  in  1890  one  made  a  deea  to  land  to 
one  person,  and  subsequently  a  deed  to  the  same 
land  to  another  person,  who  took  without  notice 
of  the  former  deed,  and  had  it  recorded  before 
the  record  of  the  former  deed,  the  second  dce;l 
has  priority  over  the  first,  under  Civ.  Code,  |i 
2778,  3618.— Lindley  v.  Frey  (Ga.)  79. 

I   3.     Conatmotion  and  operation. 

A  deed  of  all  grantor's  title  and  interest  "in 
and  to  his  interest  in  and  to"  certain  land  is  a 
conveyance  of  whatever  interest  the  grantor  had 
in  the  entire  lot.— Johnson  v.  Girtman  (Ga.)  96. 

A  deed  held  to  create  an  estate  in  the  grantor 
for  life,  with  remainder  to  the  grantee  in  fee, 
subject  to  be  devested  on  her  death  without 
children.— Shealy  v.  Wammock  (Ga.)  239. 

A  conveyance  of  land  construed,  and  held  not 
to  pass  to  the  grantee  any  right  to  fish  in  a 
pond  covering  part  of  the  land  at  any  point  be- 
low the  then  existing  high-water  mark  thereof. 
—Lee  v.  Mallard  (Ga.)  372. 

A  deed  providing  that  land  should  be  held  in 
trust   for   the  grantor's   wife,   with   remainder 


uuuiriueu  nuivea  lo  tue  iwo  graniees.  uuu  noi 
a  life  estate  to  one  with  remainder  in  fee  of 
the  whole  to  the  other. — Pickett  v.  Garrard  (N. 
C.)  679. 

The  construction  of  a  deed  and  an  agree- 
ment is  for  the  court,  and  not  for  the  jury.— 
New  River  Mineral  Co.  v.  Painter  (Va.)  300. 

Deed  considered,  and  held  that  children  of  a 
life  tenant  took  only  a  contingent  remainder.— 
Howbert  v.  Cawthorn  (Va.)  683. 

I  4.     PleadinE  and  evldeace. 

The  acknowledgment  of  a  husband,  and  ac- 
knowledgment and  privy  examination  of  the 
wife,  to  the  "due  execution  of  the  foregoing 
deed,"  raised  no  presumption  of  delivery  of  the 
deed.— Tarlton  v.  Griggs  (N.  C.)  691, 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  fi  2. 
Of  insurance,  see  "Insurance,"  {  5. 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  {  1. 
Laches,  see  "Equity,"  {  2. 

DELIVERY. 

Of  bill   of  exchange   or   promissory  note,   see 

"Bills  and  Notes,"  §  1. 
Of  bonds,  see  "Bonds,"  {  1. 
Of  deed,  see  "Deeds,''  8  1. 
Of  telegram,  see  "Telegraphs  and  Teleohones.' 

«  1. 

DEMAND. 

As  condition  precedent  to  action  against  attor- 
ney for  money  collected,  see  "Attorney  and 
Client,"  S  2. 

DEMONSTRATIVE  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  4. 

DEMURRER. 

In   pleading,   see   "Equity,"   {  4;    "Pleading," 

To  evidence,  see  "Trial,"  §  6. 
To  indictment,  see  "Indictment  and  Informa- 
tion," S  4. 

DEPOSITIONS. 

See  "Witnesses." 

Notice  to  take  testimony  de  bene  esse  on  28d, 
served  on  13th,  held  sufficient. — ^Williams  v. 
Halford  (S.  C.)  187. 

DEPOSITS. 

In  savings  banks,  see  "Banks  and  Banking," 
«2. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower":  "Executors  and  Administra- 
tors":   "Wills." 

i    1.    Rlelits  and  lUbUltlea  of  heirs  and 
dlstrlbntees. 

Attorney's  fee  for  defending  suit  for  her  hus- 
band's land  held  properly  payable  out  of  the 


Names  of  indiridualii,  see  "Names." 
Of  property  conveyed,  see  "Deeds."  ||  1,  8. 
Of  property  mortgaged,  see  "Chattel  Mortga- 
Bes,"  i  1. 


See  "Replevin." 


DETINUE. 
DEVISES. 


See  "WUls." 


DILIGENCE. 


Of  party  asking  relief,  see  "Specific  Perform- 
ance," 12. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  f  6. 

DISABILITIES. 

EfFect  on  limitation,  see  "liimitation  of  Ac- 
tions," i  2. 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  {  1. 

DISCHARGE. 

Prom    indebtedness,    see    "Banltrnptcy,"   f    8; 

"Compromise  and  Settlement":      Release." 
Of  gamisliee,  see  "Garnishment,    |  2. 
Of  Judgment,  see  "Judgment,"  i  13. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsnit,"  i  1. 

DISCRETION  OF  COURT. 

As  to  new  trial,  see  "New  Trial,"  1 1. 
Review,  see  "Appeal  and  Error,"  f  8. 
Review  in  civil  actions,  see  "Appeal  and  E)r- 
ror,"  I  14. 

DISMISSAL  AND  NONSUIT. 

Appealability  of  order  on  motion  for  dismissal, 
see  "Appeal  and  Error,"  §  3. 

At  trial,  see  "Trial,"  i  6. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  |  10;  "Criminal  Law,"  $ 
17. 

Dismissal  of  boundary  proceedings,  see  "Bound- 
aries," i  1. 

Dismissal  of  certiorari,  see  "Certiorari." 

Nonsuit  in  action  for  personal  injuries  to  serv- 
ant, see  "Master  and  Servant,"  i  7. 

I    1.    Voluntary. 

A  note,  signed  by  A.  on  its  face,  and  by  B. 
writing  fais  name  on  the  back  thereof,  held  in 
form  a  joint  civil  undertaking,  and  petition  im- 
properly dismissed. — Broolcs  v.  Thrasher  (Ga.) 
473. 

DISORDERLY  CONDUCT. 

The  shooting  of  a  slingshot  in  a  city  held  not 
disorderly  conduct. — Kinney  v.  Town  of  Black- 
shear  (Ga.)  231. 

DISORDERLY  HOUSE. 

Evidence  on  trial  of  a  person  accused  of  main- 
taining a  lewd  bouse  held  suliioieut  to  sustain 
conviction. — Ponder  v.  Stiite  (Ga.)  224. 
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Of  injunction,  see  "Injunction,"   i  3. 
Of  partnership,  see  "Partnership,"  |  5. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  i  4. 


DISTRIBUTION. 


Of  estate  of 


see  "Bankruptcy,"  S  L 


Of  proceeds  of  foreclosure,  see  "Mortgagea," 
!  5. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  eomta, 
see  "Removal  of  Causes."  (  1. 

DIVORCE. 

Effect  of  discharge  in  bankruptcy  on  judg- 
ment for  alimony,  see  "Bankrujjtc'y,"  f  1. 

Separate  maintenance,  see  "Husband  and 
Wife,"  g  5. 

I   1.    Orovmda. 

An  act  of  illicit  intercourse,  committed  by  a 
party  to  a  marriage  contract  prior  to  marriage, 
is  not  a  ground  of  divorce.— Stanley  v.  Stanley 
(Ga.)  374. 

Evidence  hel4  to  warraut  a  divorce  from  ^Mf4 
and  board  for  indignities,  under  Code,  {  128ii. 
—Green  v.  Green  (N.  C.)  954. 

I  2.    Defenaea. 

A  husband  who  continjies  to  lire  witli  bis 
wife  after  lull  knowledge  that  her  representa- 
tions of  chastity  before  marriage  were  false 
cannot  urge  such  representations  as  ground  for 
divorce.— Stanley  v.  Stanley  (Ga.)  374. 

Under  Code,  iS  1285  (1),  1285  (2),  adultery  by 

the  husband  on  but  two  occasions  is  not  ground 
for  divorce,  and  hence  does  not  constitute  the 
defense  of  recrimination,  preventing  his  ob- 
taining a  divorce  from  the  wife  on  proof  of 
adultery. — House  v.  House  (N.  C.)  546. 

{   3.    Jarlsdlotlon,   prooeedlncs,  and  re- 
lief. 

Consent  to  a  verdict  by  11  jurors  in  a  divorce 
case  held  valid,  the  verdict  being  for  defendant, 
notwithstanding  Code,  §  1288.— HaU  v.  Hall  (X. 
C.)  662. 

New  trial  may  be  granted  in  a  divorce  case  on 
the  issues  of  adultery  by  plaintiff,  without 
granting  it  on  the  issues  of  desertion  by  defend- 
ant—Hall V.  Hall  (N.  C.)  562. 

Evidence  of  indignities  within  six  months  of 
the  bringing  of  action  for  divorce  from  bed  and 
board  held  inadmissible. — Green  v.  Green  (N. 
C.)  954. 

I  4.     AllmonT,  allowanoea,  and  dlapoai- 
tlom  of  property. 

Where  a  husband  is  prosecuted  for  contempt 
for  failure  to  pay  alimony,  it  is  error  to  strike 
out  his  answer  alleging  poverty,  and  attach  him. 
without  permitting  him  to  lie  beard. — ^Wester  v. 

Martin  (Ga.)  81. 

Where,  after  a  judgment  for  temporary  ali- 
mony and  counsel  fees,  a  rule  is  issued  for  the 
husband  to  show  cause  why  he  should  not  l>e  at- 
tached for  contemiJt.  held  error  to  reject  evi- 
dence to  prove  that  he  is  unable  to  i>ay  the 
same.— Wester  v.  Martin  (Ga.)  81. 

A  motion  in  renewal  of  a  motion  to  reduce 
an  allowance  of  alimony  pendente  lite  should 
not  be  made,  under  Code,  S  1291,  unless  on  a 
different  state  of  facts  and  accompanied  by  a 
receipt  for  the  payment  of  such  part  of  the  al- 
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alimony  pendente  lite,  being  in  an  anciIlHiT 
proceeding,  need  not  be  had  in  the  conuty 
where  the  action  is  pending,  but  may  be  Any- 
where iu  the  district. — Moore  v.  Moore  (N.  C.) 
822. 

DOCKETS. 

Jadgment  docket,  8ee  "Judgment,"  I  10. 
Of  causes  for  trial,  see  "Trial,"  i  1. 

DOCUMENTS. 

As  eyldence  in  civil  actions,  see  "Evidence," 

i  7. 
As    evidence    iu     criminal     prosecutions,    see 

"Criminal  Law,"  {  8. 


See  "Gifts." 


DONATIONS. 


DOWER. 


{   1.    Natmre  and  reqnlsltea. 

The  wife  of  a  grantee  of  land   subject  to  a 
deed  of  trust  held  to  have  no  right  of  dower;  ' 
the  deed  of  trust  having  been  foreclosed. — Uhea  ' 
V.  Rawls  (X.  C.)  IKH).  i 

f  Z.    laelioate  Interest. 

Under  Civ.  Code,  §  2472,  the  allowance  of , 
ixrrmanent  alimony  to  a  wife  tmrs  her  right  of  I 
dower  and  year's  Mup^ort  from  her  husband's  i 
estate. — Harris  v.  Davis  (Ga.)  2ti0.  I 

A  wife  who  commits  adultery  and  is  not  liv- 
ing with  her  husband  at  the  time  of  his  death  I 
is    deprived   of   her   dower   right   by    Code,    i  I 
2102.— Phillips  V.  Wiseman  (N.  C.)  861.  | 

A  widow  to  have  dower  in  land  of  husband  \ 
which,  after  his  death,  the  heirs  redeemed ! 
with  their  individual  property  from  a  mort- 1 
gage  thereon,  in  which  she  had  joined  with ! 
her  husband,  must  contribute  her  proportion- 
ate share.— Hoy  v.  Varner  (Va.)  090. 

A  widow  held,  notwithstanding  Code,  {  22(30, 1 
to  have  dower  only  in  the  surplus,  where  she 
joined   her  husband    in   mortgage   of   his   land, 
and  sale  to  satisfy  it  was  after  his  death. — 
Hoy  T.  Varner  (Va.)  690. 

i   3.     Rlelits  and  remedies  of  ^rlAo^r. 

Where  alienee  has  elected  to  pay  widow  inter- 
est on  one-third  of  the  value  of  the  laud,  under  | 
Code,  I  2278,  she  is  entitled  to  have  her  dower  ; 
assigned  on  bis  failure  to  pay  the  interest. — 
Dickenson  v.  Gray  (Va.)  298. 

Payment  of  interest  on  dower  share,  under 
Code,  {  2278.  held  enforceable  only  from  the 
time  of  the  iuHtitution  of  the  suit. — Dickenson 
v.  Gray  (Va.)  298. 

On  the  second  election  by  alienee  to  pay  in- 
terest on  dower  right,  under  Code,  $  22 iS.  it 
should  be  allowed  only  on  payment  of  all  in- 
terest in  default. — Dickenson  v.  Gray  (Va.) 
208. 

DUE  PROCESS  OF  LAW. 

Soe  "Constitutional  Law,"  |  3. 

•  DUTIES. 

Excise  duties,  see  "Internal  Revenue." 

DYING  DECLARATIONS. 

See  "Homicide."  |  1. 


I   1.    Creatiton,    ezlstenea,    aad    termlaa- 
ttoa. 

A  written  conveyance  under  seal  from  the 
owner  of  land,  conveying  a  strip  to  the  grantee 
to  build  a  spur  track  from  a  railroad  to  the 
grantee's  stone  quarry,  held  to  convey  an  ease- 
ment which  passed  to  the  successors  in  title 
of  the  grantee  in  the  qiiarry. — Stovall  t.  Cog- 
gins  Granite  Co.  (Ga.)  723. 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  7, 

EJECTMENT. 

Conclusiveness  of  judgment  in  other  action 
on  title  to  property  in  dispute  in  ejectment, 
see  ".Tudgment,"  {  9. 

Injunction  restraining  enforcement  of  writ  of 
possession,  see  "Injunction,"  §  1. 

Rii;ht  of  tennnt  iu  common  to  maintain  eject- 
ment against  third  person,  see  "Tenancy  in 
Common,"  {  2. 

1  1.    Rlcbt  of  aetlea  and  defenses. 

Where  prospective  incorporators  procure  the 
conveyance  of  land  to  them,  and  on  the  organi- 
sation of  the  corporation  turn  over  possession 
to  the  company  in  full  payment  of  their  sub- 
scriptions to  its  stock,  which  is  accepted  as 
such,  the  company  has  such  an  equitable  title  to 
the  land  that  it  may  sue  to  recover  It  without 
joining  the  holders  of  the  legal  title. — McCaud- 
less  V.  Inland  Acid  Co.  (Ga.)  449. 

The  right  to  institute  an  action  in  the  com- 
mon-law form  of  ejectment  was  neither  de- 
stroyed nor  abridged  by  the  judiciary  act  of 
1799,  nor  by  any  of  the  subsequent  acts  of  the 
general  assembly  prescribing  the  form  and 
character  of  pleadings. — Georgia  Iron  &  Coal 
Co.  V.  AUison  (Ga.)  794. 

Where  plaintiff  failed  to  establish  her  title  in 
ejectment,  it  was  not  necessary  for  defendants 
to  prove  title.— Sinclair  v.  Huntley  (N.  0.)  605. 

A  mere  equitable  estoppel  is  no  defense  for 
an  action  of  ejectment.— Haney  t.  Breeden 
(Va.)  916. 

f    2.    Pleadlnc  and  eTldenoe. 

Iu  ejectment  on  an  issue  as  to  the  value  of  the 
land  in  controversy,  the  value  to  be  proved  is 
the  market  value,  and  not  what  it  may  have 
been  worth  to  defendant  for  a  particular  pur- 
pose.—Acme  Brewing  Co.  t.  Central  R.  &  Bank- 
ing Co.  (Ga.)  8. 

Where  one  claimed  under  a  deed  executed  by  a 
municipal  corporation,  and  evidence  was  intro- 
duced showing  that  on  December  9,  1851,  the 
city  passed  an  ordinance  adopting  "the  plan  of 
the  survey  made  by  S.  of  the  Southwest  Com- 
mons." there  was  no  error  in  overruling  the 
objection  to  the  admission  of  a  certified  copy  of 
the  deed  in  evidence,  on  the  ground  that  it  did 
not  sustain  the  allegation  of  the  petition,  in 
that  it  did  not  show  that  the  deed  conveyed  lot 

2  in  block  12  "according  to  S.'s  map."— Acme 
Brewing  Co.  r,  Ceutral  R.  &  Banking  Co. 
(Ga.)  8. 

In  an  action  to  recover  possession  of  land, 
where  the  petition  alleged  that  the  plaintiff 
woa  the  owner  under  written  evidence  of  title, 
an  amendment  that  the  plaintiff  at  the  com- 
mencement of  the  action  was  the  equitable  own- 
er of  the  land,  and  as  such  entitled  to  its  pos- 
session, did  not  set  forth  a  new  and  distinct 
cause  of  action. — McCandless  v. •Inland  Acid 
Co.  <Ga.)  449. 

Civ.  Code,  8  5002,  codified  from  Acts  1860, 
p.  43,   amending   Act   Dec.   27,    1847   (Cobb's 


An  jnBiruciion  in  ejecuueni  luai  tue  uurueu 
was  on  the  plaintiff  to  show  that  a  deed  had 
been  executed  from  the  common  source  of  title 
to  F.,  under  which  plaintiff  claimed,  and  that 
if  the  jury  found  such  to  be  the  fact  plaintiff 
was  entitled  to  recover,  held  proper. — Finch  v. 
Finch  (N.  0.)  615. 

A  sheriff's  deed  executed  In  pursuance  of  a 
sale  on  execution  against  one  not  claimed  to 
bare  had  title  held  properly  excluded  in  eject- 
ment.— Finch  V.  Finch  (N.  C.)  615. 

An  action  at  law  to  recover  possession  of 
land  on  an  equitable  title  may  be  maintained, 
though  the  equity  is  not  alleged,  where  it  is 
such  that  the  court  on  the  face  of  the  pro- 
ceedings would  correct  the  defects  ex  parte. — 
Westfeldt  v.  Adams  (N.  O.)  823. 

I  3.    Trial,    Judgment,    enforoement    of 
Judgment,  and  re-view. 

Where,  in  an  action  for  the  recovery  of  laud, 
the  pleas  of  defendant  and  the  evidence  make 
a  case  to  which  Act  Dec.  21,  1897,  providing 
for  an  alternative  verdict  in  such  action,  is  ap- 
plicable, and  it  appears  that  the  value  of  the 
improvements  set  up  by  the  defendant  exceeds 
the  amount  of  the  mesne  profits,  it  is  error  to 
allow  plaintiff  to  elect  to  take  a  money  verdict 
for  the  value  of  the  land  ana  the  mesne  profits, 
and  to  charge  the  jury  that  under  the  election 
the  jury,  should  the  plaintiff  be  entitled  to  recov- 
er, may  say  what  the  valne  of  the  land  is,  what 
the  value  of  the  mesne  profits  is,  and  may  provide 
further  that,  on  defendant  paying  the  amount 
of  the  value  of  the  land  and  the  mesne  profits, 
the  title  thereto  should  vest  in  defendant  and, 
in  the  event  defenaant  should  not  be  willing  to 
pay  that  amount,  that  the  land  should  be  sold 
and  the  proceeds  devoted  to  the  payment  of  the 
amount  jplaintiff  recovered  for  the  value  of  the 
land  and  the  mesne  profits.— Acme  Brewing  Co. 
V.  Central  R.  &  Banking  Co.  (Ga.)  8. 

Where  a  party  defends  an  action  for  posses- 
sion of  land,  claiming  to  be  the  owner  of  the 
entire  property  under  certain  deeds,  he  cannot 
resist  ue  direction  of  a  verdict  against  him  on 
the  ground  that  a  conveyance,  introduced  in 
evidence,  but  not  relied  on  by  him  in  his  plead- 
ings, shows  him  to  be  an  owner  of  a  tenth  in- 
terest.— McCandless  v.  Inland  Acid  Co.  (Ga.) 
449. 

I  4.    Samaces,  mesne   proflta,   improve- 
ments,  and  taxes. 

In  an  action  for  the  recovery  of  land,  where 
defendant  sets  up  improvements  placed  on  the 
land  by  another  person  under  whom  defendant 
holds,  and  it  appears  that  the  premises,  prior  to 
the  possession  of  defendant,  were  in  the  posses- 
sion of  the  receiver  as  the  property  of  such 
third  person,  the  fact  that  the  property  was  in 
the  possession  of  the  receiver  will  not  prevent 
plaintiff  from  recovering  mesne  profits  for  the 
time  the  receiver  held  it,  if  the  plaintiffs,  in  the 
absence  of  the  receivership,  would  have  been  en- 
titled to  recover  profits  accruing  during  such 
period. — Acme  Brewing  Co.  v.  Central  B.  & 
Banking    Co.    (Ga.)    8. 

A  plea  claiming  a  set-off  under  Act  Dec.  21, 
1S97,  for  permanent  improvements  on  land  by 
one  in  bona  fide  possession  under  an  adverse 
title,  is  fatally  defective  where  the  allega- 
tions do  not  set  forth  with  certainty  the  value 
of  the  improvenieiits." — Moore  v.  Carey  (Ga.) 
258;    Bentley  v.  Moore,  Id. 

EMBEZZLEMENT. 

On  a  trial  for  converting  to  his  own  ase 
proceeds  of  property  intru.<<ted  to  him  to  sell, 
evidence  that  at  the  time  of  the  conversion  ac- 


kMINtNl  UUMAIN. 

Public  improvements  by  mnnidpaUties,  see 
"Municipal  Corporations,"  {  3. 

Validity  of  act  as  to  condemnation  of  private 
property  as  taking  property  without  due  pro- 
cess of  law,  see  "Constitutional  Law,"  f  3. 

{   1.    Hatnre,  eztent,  and  d«l«catlom  of 
power. 

Under  Acts  1854-55,  c.  225,  held  that  a  rail- 
road could  take  land  for  a  right  of  way  which 
was  not  used  as  a  garden  when  the  road  was 
completed  thereon,  though  it  was  so  used  when 
the  company  afterwards  took  actual  posses- 
sion.—Dargan  V.  Carolina  Cent.  B.  Co.  (N.  C.) 
»79. 

i  Z.    Gompenaatlon. 

Under  Civ.  Code,  S  4679,  as  amended  by  the 
act  of  1898,  a  teleeraph  company,  wbich  has 
proceeded  to  condemn  a  right  of  way  for  the 
purpose  of  erecting  a  line  of  telefraph  along  a 
railroad  right  of  way,  may,  pending  an  appeal 
from  the  award  of  the  assessors,  proceed  to 
construct  its  line,  after  it  has  deposited  the 
amount  of  the  award  in  the  office  of  the  clerk 
of  the  superior  court  in  the  county  wherein  such 
proceedings  were  had.— Savannah,  F.  &  W.  By. 
Co.  V.  PosUl  TeL  Cable  Co.  (Ga.)  1. 

A  railroad  companv,  having  the  right,  un- 
der Civ.  Code,  §  2107,  to  acquire  a  right  of 
way  over  the  track  of  another  railroad  com- 
pany by  condemnation,  has  no  right  to  cross 
the  track  of  another  railroad  company  with- 
out first  acquiring  such  right. — Atlantic  &  B. 
It  Co.  V.  Seaboard  Air  Line  By.  (Ga.)  761. 

Abutting  owner  can  recover  for  change  of 
grade  of  street,  though  his  buildings  were  not 
originally  erected  in  accordance  with  the  grade 
established  by  the  engineer. — ^Manldin  t.  City 
Council  of  Greenville  (S.  O.)  202. 

Loss  of  tenants  and  depredation  in  rental 
value  are  elements  of  change  of  grade  of 
street. — Mauldin  v.  CSty  Council  of  Greenville 
(S.   C.)   202. 

Measure  of  damages  tor  altering  grade  of 
street  is  the  difference  between  the  market 
value  before  and  after  the  alteration. — Mnuldin 
V.  City  Council  of  Greenville  (S.  C.)  202. 

{   3.    Frooeedlnga  to  take  property  and 

assess  eompensation. 

In  proceedings  by  a  telegraph  company  to 
condemn  a  right  of  way  along  a  railroad  right 
of  way,  the  railroad  comnany  demurred  to  the 
original  notice  on  the  ground  that  t&e  descrip- 
tion of  the  property  sought  to  be  coudemned  was 
vague  and  Indefinite.  Held,  that  an  amendment 
to  the  notice  which  allowed  the  railway  com- 
pany to  designate  the  location  of  the  line  was 
proper.— Savannah,  F.  &  W.  By.  Co.  v.  Postal 
Tel.  Cable  Co.  (Ga.)  1. 

Complaint  in  action  to  enjoin  proceedings  for 
assessment  of  damages  for  change  of  grade  of 
city  street  held  not  to  state  cause  of  action. 
■ — CSty  Council  of  Greenville  v.  Mauldin  (S.  C.) 
200. 

On  appeal  from  an  assessment  of  damages 
for  change  of  grade,  the  grounds  of  the  api>eal 
need  not  be  stated  in  the  notice. — Mauldin  v. 
City  Council  of  Greenville  (S.  C.)  202. 

Judgment  may  be  entered  on  verdict  of  jury 
in  appeal  from  assessment  of  damnges  for  alter- 
ing grade  of  street,  under  Code,  f  286. — Mauldin 
V.  CSty  Council  of  Greenville  (S.  C.)  202. 

On  appeal  from  dissolution  of  injunction  re- 
straining assessment  of  damages,  held  not  emir 
to  proceed  to  such  assessment. — Mauldin  v.  C;t.v 
CouncU  of  Greenville  (S.  C.)  202. 
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I   4.    Xt«medlea  of  oivnera  of  property. 

Whe/c  a  railroad  company,  having  tne  right, 
under  Civ.  Code,  i  2167,  to  acquire  a  right  of 
•Kay  OTer  the  track  of  auother  railroad  com- 
pany by  condemnation,  is  about  to  cross  the 
track  of  another  company  without  having  in 
any  way  acquired  the  right  to  do  so,  it  is 
proper  to  grant  an  injunction  at  the  instance 
of  the  latter  company,  restraining  the  former 
compnny  from  proceeding  with  the  crossing. — 
Atlantic  &  B.  R.  Co.  y.  Seaboard  Air  Line 
Ry.  (Gq.)  701. 

Where  a  railroad  company,  baring  the  right, 
under  Cir.  Code,  §  2167,  to  acquire  a  right  of 
way  over  the  track  of  another  railroad  com- 
pany by  condemnation,  is  about  to  cross  the 
track  of  anch  other  company  without  having 
acquired  the  right  in  any  way,  it  is  error  for 
the  cotirt  to  provide,  in  a  suit  to  restrain  such 
crossing,  that  the  defendant  company  may  cross 
the  track  of  plaintiff  upon  condition  that  it 
put  in  a  certain  described  system  of  switches, 
— Atlantic  &  B.  R.  Co.  v.  Seaboard  Air  Line 
Ry.  <Qa.)  761. 

An  action  against  county  commissioners  for 
the  value  of  property  taken  by  the  county  will 
not  lie,  where  the  procedure  for  compensation 
given  by  Acta  18i)9,  c.  581.  had  not  been  follow- 
ed.—Jones  V.  Franklin  County  Gom'rs  (N.  C.) 
144. 

A  reasonable  time  within  which  to  make  ap- 
plication for  compensation  for  the  taking  of  prop- 
erty by  a  county  in  eminent  domain,  after  the 
property  is  taken,  will  be  allowed,  where  it  is 
impossible  for  the  claimant  to  make  the  applica- 
tion within  the  time  required  by  Acts  1899,  c. 
581. clones  v.  ITranklin  County  Com'r.i  (N.  O.) 
144. 

In  an  action  for  damages  to  buildings  remov- 
ed from  land  condemned,  plaintiff's  special  ben- 
efits from  the  improvement  held  not  a  proper 
set-off  to  such  damages. — Lamb  v.  Elizabeth 
City  (X.  C.)  603. 

Where  plaintiff  sued  for  wrongful  taking  of 
land  and  for  damages  to  bnildiugs.  and  alian- 
doned  the  claim  for  th4  wrongful  taking,  evi- 
dence of  special  benefit  to  plaintiff's  property  by 
the  improvement  became  immaterial.— Lamb  t. 
Elizabeth  City  (N.  C.)  603. 

In  an  action  for  damages  to  buildings  remov- 
ed from  land  condemned,  plaintiff,  not  having 
g leaded  damages  for  the  cost  of  raising  the 
uildings,  could  not  recover  therefor. — Lamb  v. 
Elizabeth  City  (N.  C.)  603. 

Under  Acts  1872-73,  c.  75,  and  Acts  1854- 
55,  c.  225,  hfld  that  compensation  for  land 
taken  for  a  railroad  right  of  way  could  be  re- 
covered only  as  thprein  provided. — Dargan  v. 
Carolina  Cent.   R.   Co.   (N.  C.)  979. 

Under  Acts  1872-73,  c.  75.  and  Acts  1854- 
65,  c.  225,  held  that  one  to  whom  the  owner  of 
land  taken  for  a  railroad  right  of  way  con- 
veys it.  after  he  is  barred  by  the  limitation 
therein  provided  from  recovering  compensation 
of  the  railroad  company,  has  no  right  of  re- 
covery against  the  compnnv.— Dargan  v.  Caro- 
lina Cent  R.  Co.  (N.  O.)  979. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant" i  5. 

ENTRY,  WRIT  OF. 


See  "Ejectment" 


EQUITY. 

Equitable  estoppel,  see  "Kstoppel,"  |  8. 

Equitable  set-off,  see  "Set-Off  and  Counter- 
claim." 

Nature  of  action  as  at  law  or  in  equity,  see 
"Action,"  8  2. 

Relief  against  judgment  see  "Judgment."  f  5. 

ParOeular  tvh}ett»  ttf  equUable  jurisdiction  and 
egu{(cU>Ie  remedies. 

See  "Cancellation  of  Instruments";  "Credi- 
tors' Stiit";  "PVaudulent  Conveyances": 
"Injunction";  "Nuisance,"  J  2;  "Partition,'' 
I  2;  "Quieting  Title";  "Receivers";  "Ref- 
ormation of  Instrameuts";  "Specific  Per- 
formance";   "Trusts." 

(   1.    Jnrladlotion,  prinelples,  and  mas- 
ims. 

One  who  voluntarily  conspired  with  another 
to  defeat  a  creditor  of  the  latter  cannot  be 
heai-d  to  complain  that  his  partner  in  the  fraud- 
ulent enterprise  did  not  keep  faith  with  him.— 
Bagwell  V.  Johnson  (Ga.)  732. 

f   2.    Xjaohea  and  stale  demands. 

Delay  which  might  otherwise  constitute  laches 
excused  when  caused  by  acquiescence  in  de- 
fendant's request  for  more  time  in  which  to  pay. 
— Hellams  v.  Prior  (S.  C.)  106. 

Right  of  indorsee  of  negotiable  note  to  hold 
estate  of  indorser,  held  not  to  have  been  lost  by 
laches  in  prosecuting  the  suit. — TidbaU's  Ex'rs 
V.  Shenandoah  Nat.  Bank  (Ya.)  867. 

Equity  applies  to  stale  claims  the  ttar  of  a 
statute  of  limitations.— Newberger  v.  Wells 
(W.  Va.)  625. 

(   3.     Parties  and  process. 

In  an  action  on  a  cross-bill  setting  up  a  note 
held  by  assignment  of  payee  to  secure  claims 
of  defendants  and  those  of  other  creditors,  but 
claiming  priority  over  the  other  beneficiaries, 
such  other  beneficiaries  were  necessary  par- 
ties.—Beecher  V.  Foster  (W.  Va.)  647. 

Where  a  note  is  assigned  to  certain  prefer- 
red claims,  and  the  balance  to  be  applied  to 
the  other  debts,  the  preferred  creditors  who  are 
trustees  for  the  distribution  of  the  money  can- 
not assume  to  represent  the  creditors  who  are 
not  preferred  as  "persons  similarly  situated." 
—Beecher  v.  Foster  (W.  Va.)  647. 

I  4.     FleadlsK* 

Equity  held  to  have  no  jurisdiction  to  grant 
rt'lief  to  an  administrator,  who  seeks  the  ap- 
pointment of  a  receiver  and  an  accounting  from 
persons  alleged  to  have  in  their  possession 
property  of  the  estate,  where  he  does  not  allege 
their  insolvency  or  irreparable  injury. — Griffin 
V.  Henderson  (Oa.)  482. 

A  petition  by  an  execntor  for  an  accounting 
by  persons  in  possession  of  property  of  the  es- 
tate not  acquired  in  the  same  manner  nor  held 
in  common  is  bad  for  a  misjoinder  of  parties 
defendant— Orlffln  t.  Henderson  (Ga.)  482. 

A  petition  by  an  execntor  seeking  an  account- 
ing against  two  defendants  as  to  property  of 
the  estate  not  held  in  common  nor  acquired  in 
the  same  way  is  multifarious. — Grifflu  v.  Hen- 
derson (Ga.)  482. 

Amendment  to  bill  held  not  to  state  a  new 
cause  of  action.— TidbaU's  Ex'rs  v.  Shenan- 
doah Nat.  Bank  (Va.)  807. 

A  bill  showing  laches  on  its  face,  or  where 
the  facts  alleged  show  that  the  cause  of  action 
is  within  the  statute  of  limitations,  held  demur- 
rable.—Newberger  V,  Wells  (W.  Va.)  626. 

i   6.    Masters    and    eonunlasioners,    and 
proeeedlncs  before  them. 

IHiat  an  auditor  was  not  sworn  according  to 
law  does  not  constitute  a  ground  for  an  ex- 
ception of  fact  to  his  report,   but  the  proper 
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remedy  in  by  motion  in  due  time  to  recommit 
the  cane  to  Iiim. — Harrison  t.  Harrison  (Ga.) 
3S2. 

Grant  of  order  of  reference  at  cltambers  for 
purposes  of  accountinK.  where  no  questions  of 
law  are  involTed.  held  proper.— Green  t.  Mc- 
Oarter  (S.  C.)  157. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 

ESCAPL 

Attempted  escape  as  evidence  of  arallt,  ■•• 
"Criminal  Law,"  |  8. 

Under  Code,  |  1022,  relating  to  officers  allow- 
ing a  prisoner  to  escaue,  the  question  of  de- 
fendants good  faith  and  diligence  in  preventing 
the  escape  held  for  the  jury. — State  t.  Blaclcley 
(N.  O.)  M». 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  f  1, 

Of  highways,  see  "Highways,"  I  1. 

Of  lost  instruments,  see  "Lost  Instraments." 

ESTATES. 

See  "Dower." 

Created  by  deed,  see  "Deeds,"  {  8. 

Created  by  will,  see  "Wills,"  {  S. 

Decedentr  estates,  see  "Descent  and  Distribu- 
tion";   "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Tenancy  In  common,  see  "Tenancy  in  Com- 
mon. 

Trusts,  see  "Trusts,"  f  2. 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  §{  8,  9. 

Of  tenant  to  dispute  title  of  landlord,  see 
"landlord  and  Tenant,"  H  2,  3. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance,"   I   6. 

To  deny  corporate  existence,  see  "Corpora- 
tions," (  2. 

To  question  validity  of  administrator's  sale,  see 
"Executors  and  Administrators,"  {  6. 

To  raise  constitutional  questions,  see  "Con- 
stitutional Law,"  I  1. 

I   1.    By  veeord. 

Where,  in  resistance  to  the  levy  on  personalty, 
defendant  replevies  the  property  by  giving  a 
forthcoming  bond,  be  is  estopped  from  setting 
up  that  entry  of  the  levy  did  not  describe  the 
property. — Garner  v.  Clark  (Ga.)  66. 

That  the  petition  in  an  action  against  a  rail- 
way company  alleged  negligence  does  not  estop 
plaintiff  from  amending  a  second  petition, 
brooght  within  six  months  of  its  dismissal,  so 
as  to  allege  that  plaintiff  did  not  know  as  a 
matter  of  fact  that  such  negligence  existed  un- 
til after  the  bringing  of  the  fii-st  action,  and 
therefore  had  been  fraudulently  induced  to  en- 
ter into  an  accord  and  sntiBfaction  with  defend- 
ant—Savannah, F.  &  W.  Ry.  Co.  V.  Pollard 
<Ga.)  525. 

{   2.    By  deed. 

The  delivery  of  a  quitclaim  deed  by  a  pur- 
chaser of  land  at  tax  sale  to  one  claiming  to 
be  its  owner  within  the  redemption  period  held 
not  to  estop  the  maker  thereof  from  setting 
up.  as  against  the  grantee,  a  subsequently  ac- 
quired claim  to  the  land. — Morrison  v.  White- 
side (Ga.)  729. 

A  subsequent  grantor  from  a  common  source 
held  estopped  to  claim  a.s  against  a  prior  deed 


to  defendants  from  the  same  grantor. — Sinclair 
T.  Huntley  (N.  C.)  80B. 

{  3.     Equitable  astoppoL 

Where,  on  foreclosure  of  a  chattel  mortgage, 
defendant  files  a  conuter  affidavit  and  gives  the 
statutory  bond,  after  judgment  against  the  de- 
fendant on  the  forthcoming  bond,  the  surety, 
though  the  same  be  a  iMud  conditioned  for  the 
delivery  of  the  proper^,  cannot  set  op  in  de- 
fense to  nn  action  on  the  bond  that  no  notice  to 
product  had  been  given,  or  no  levy  made,  or  tliat 
there  was  no  such  proi)erty  in  existence.— 
Stroud  r.  Hancock  (Ga.)  490. 

Defendant  in  trespass,  claiming  right  to  cut 
timber  under  a  void  contract  from  one  who 
afterwards  deeded  the  laud  to  plaintiff,  is  es- 
topped to  deny  iilaintiff's  title.— Monds  v.  Eliz- 
abeth City  Lumber  Co.  (N.  C.)  334. 

Wife,  joining  husband  in  mortgage,  held  not 
entitled  to  maintain  trespass  for  execution  of 
writ  of  possession,  on  judgment  in  ejeotmeot 
against  toe  husband  in  favor  of  the  purchaser 
at  mortgage  sale. — Bums  v.  Womble  (N.  C.) 
673. 

Maker  of  note  held  estopped  from  setting  up 
in  the  hands  of  an  assignee  thereof  a  failnre  ot 
consideration  and  a  counterclaim. — Dnncan  v. 
Richardson  (S.  C.)  108. 

City  appointing  arbitrator  to  assess  dajnages 
for  change  of  grade,  held  estopped  to  sue  to 
enjoin  such  proceedings  after  award. — City 
Council  of  Greenville  v.  Manldin  (S.   C.)  200. 

EVIDENCE. 

See  "Depositions";    "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading,"  {  6. 

Admissibility  of  instrument  not  bearing  rev- 
enue stamp,  see  "Internal  Revenue." 

Applicability  of  instructions  to  evidence,  see 
♦•Trial,"  U  6-a 

Questions  of  fact  for  jury,  see  "Trial,"  f  5. 

Reception  at  trial,  see  "(Mminal  Ijaw,''  f  10; 
"Trial,"  i  3. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error.^'  S  15. 

Verdict  or  findings  contrary  to  evidence,  see 
"Xew  Trial,"  |  2. 

A*  to  particular  facts  or  Utuet. 

See  "Adverse  Possession,"  |{  1,  8;  "Alteration 
of  Instruments";  "Boundaries,"  {  1;  "Com- 
promise and  SetUement";  "Customs  and 
Usages" ;  "Damages,"  i  4;  "Deeds,"  S  4; 
"Fraudulent  Conveyances,"  {  2;  "Gifts,"  I 
1;    "Trusts,"  f  1. 

Agency,  see  "Principal  and  Agent,"  I  1. 

Authority  of  agent,  see  "Principal  and  Agent." 
i  3. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  I  6. 

Insolvency  of  contractor,  see  "Contracts,"  $  1. 

In  aettont  by  or  agairut  partteular  eioaMs  of 
parties. 

See  "Carriers."  {  2;  "Corporations."  {  3;  "Mu- 
nicipal Corporations,"  {  ti;  "Principal  and 
Agent,"  i  3;  "Railroads,"  {  6. 

Trustees,  see  "Trusts,"  |  8. 

In  particular  ctoU  actions  or  prooeeMnga. 

See  "Account  Action  on";  "Divorce,"  i  4; 
"Ejectment"  I  2;  "Garnishment."  i  3:  "In- 
junction," §S  1,  2;  "IJbel  and  Slander,'*  S  3; 
"Malicious  Prosecution,"  {  2;  "Negligence," 
«  3. 

For  breach  of  contract,  see  "Contracts,"  |  6. 

For  breach  of  contract  of  transportation,  sec 
"Carriers,"    f    4. 

For  diversion  of  water,  see  "Waters  and  Wa- 
ter Courses." 

For  ejection  of  passenger,  see  "Carriers,"  {  7. 

I'^or  loss  ot  baggage,  see  "Carriers,"  {  8. 
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For  personal  Injaries,  see  "Carriers,"  i  5; 
"Master  and  Servant,"  $  7;  "Municipal  Cor- 
porations," I  6. 

On  insorance  policy,  see  "Insurance,"  i  9. 

Ou  note,  see  "Bills  and  Notes,"  g  7. 

On  subscription  to  corporate  stock,  see  "Cor- 
porations,   I  3. 

Proceedings  to  establish  ferry,  see  "Ferries,"  , 

To  set  aside  administrator's  sale,  see  "Execu- 
tors and  Administrators,"  |  6. 

In  criminal  protecutiont. 
See  "Criminal  Law,"   §  8;  "False  Pretenses": 

"Homicide."  8  1;   "Larceny,"  |  1;   "Rape,"  | 

1;    "Riot." 
For  swindling,  see  "Fraud,"  S  2. 
For  Tiolations  of  laws  for  protection  of  chil- 

dnen.  see  "Infants,"  |  1. 
For  violations  of  liquor  laws,  see  "Intoxicating  i 

Liquors,''  t  3. 

I   1.     Preamnptloaii. 

It  is  not  improper  to  refuse  to  charge  that  a 
failure  to  take  up  a   purcbase-money   note  or  ] 
to  obtain  a  deed  raises  a  presumption  of  law 
and  fact  that  the  land  bad  not  been  paid  for.  ; 
— EUiott  V.  Banks  (Ga.)  218. 

i    Z.     Relevaney,    materlalitT,   and    oom- 
-Vetency  in  KeneraL 

In  an  action  against  a  railway  company  by  a 
person  injured  by  the  derailment  of  a  train, 
eridence  that  another  car  of  defendant  was 
overturned  on  a  different  track  three  months  be- 
fore plaintiff's  injury  held  irrelevant, — Central 
of  Georgia  Ry.  Co.  v.  Duffy  (Ga.)  510. 

Where  trustees  were  alleged  to  have  made  an 
improvident  sale  of  trust  land,  evidence  as  to 
the  value  of  similar  lauds  held  admissible. — 
Belding  v.  Archer  (N.  C.)  800. 

(   3.     Beat  and  seeondary  evldenee. 

Parol  evidence  is  not  admissible  as  to  the 
contents  of  a  paper  alleged  to  be  lost,  where 
the  evidence  fuils  to  show  that  the  paper  is 
uot  in  the  possession  of  the  person  who  is  the 
natural  and  proper  custodian  of  the  same. — 
Acme  Brewing  Co.  v.  Central  R.  &  Banking 
Co.  (Ga.l  8. 

Where  one  who  held  a  deed  of  certain  land 
sold  the  same  to  another,  executing  and  de- 
livering to  the  vendee  a  conveyance  thereof,  it 
is  not  necessary  for  one  seeking  to  establish 
the  loss  of  the  first-mentioned  deed  to  show 
that  it  is  not  in  the  possession  or  control  of 
the  grantee  thereunder,  as.  in  the  absence  of 
proof  that  the  vendor  i-etnined  possession,  it 
would  be  presumed  that  the  deed  was  deliv- 
ered to  the  vendee.— Acme  Brewing  Co.  v. 
Central  R.  &  Banking  Co.  (Ga.)  8. 

Evidence  that  papers  relating  to  a  loan  were 
sent  to  a  given  point  in  a  letter  is  admissible, 
without  introducmg  the  letter  itself;  the  con- 
tents not  being  involved. — Clarke  v.  Havard 
(Ga.)  264. 

Evidence  of  loss  of  papers  in  a  case  before 
a  justice  held  insufDcient  to  render  parol  evi- 
dence of  their  contents  admissible.— Smith  v. 
Garris  (N.  C.)  445. 


f  6.     Admlaaiona. 

Letters  of  counsel,  written  to  inaugurate  ne- 
gotiations for  compromise,  held  properly  ex- 
cluded.—Thornton  V.  Travelers'  Ins.  Co.  (Ga.) 
287:  Travelers'  Ins.  Co.  v.  Thornton,  Id. 

The  sayings  of  a  person  in  possession  of  real 
estate  held  not  admissible  against  another,  un- 
less such  other  claims  through  the  person  whose 
sayings  are  sought  to  be  introduced,  or  stands 
in  privity  with  him. — Whelchel  v.  Gainesville  & 
D.^ectric  Ry.  Co.  (Ga.)  776. 

Wheu  declarations  of  a  person  in  possession 
of  real  estate  or  some  Interest  therein  are 
sought  to  be  introduced  against  another  party, 
it  is  material  to  show  when  they  were  made. — 
Whelchel  v.  Gainesville  ft  D.  Electric  Ry.  Co. 
(Ga.)  776. 

In  a  proceeding  to  remove  trustees  for  breach 
of  trust,  commnnicatlons  between  one  of  the* 
trustees  and  the  owuers  of  the  property  without  - 
the  knowledge  of  the  other  trustee  were  inad- 
missilile  nsainst  the  latter,— Belding  v.  Archer 
(N.  C.)  800. 

Admission  of  evidence  given  in  prior  supple- 
mentary proceedings  held  prop^. — Southem 
Loan  &  Trust  Co.  v.  Benbow  (N.  C.)  896. 

When  consent  order  is  introduced  in  disbar- 
ment proceedings,  the  attorney  can  show  the 
motive  and  intent  with  which  he  entered  into 
the  agreement  for  the  order.— In  re  Duncan  (S. 
O.)  433. 

I  6.     Daolarationa. 

Declarntians  of  an  agent  as  to  the  busine8» 
transacted  by  him  are  not  admissible  against 
his  principal,  unless  part  of  the  res  gestee  or      i 
else  the  agent  be  dead.— Southern  By.  Co.  v. 
Allison  (Ga.)  15. 

Waybills  made  out  by  a  railway  company, 
being  declarations  in  its  own  favor,  are  not  nd- 
missible  in  its  behalf. — Southem  Ry.  Co.  v.  Al- 
lison (Ga.)  15. 

A  witness  held  entitled  to  testify  to  declara- 
tions of  a  deceased  person  as  to  the  beginning 
comer  of  the  boundary  of  land,  not  made  at  or 
near  such  corner,  where  the  boundary  was  after- 
wards identified  by  other  witnesses.— Westfeldt 
V.  Adams  (N.  C.)  823. 

Declaration  of  one  that  he  held  land  in  fee 
held  not  admissible.— Ratliff  v.  Ratliff  (N.  C.) 
887. 

Declarations  of  grantee  in  possession,  to  show 
he  had  only  a  life  estate,  held  admissilile.— Rat- 
liff v.  Ratliff  (N.  O.)  887. 


The  contents  of  a  writing  colluteral  to  the  is- 
sues may  be  proved  by  parol.— Belding  v.  Arch- 
er (N.  C.)  800. 

Mayor  of  city  can  testify  as  to  who  held 
position  of  city  engineer,  without  producing 
written  appointment. — Mauldin  v.  City  Council 
of  Greenville  (S.  C.)  202. 

Letter  head  of  alleged  firm  held  admissible  on 
a  question  of  the  existence  of  the  partnership. 
—Gordon  v.  Funkhouser  (Va.)  677. 

i  4.    DemonstoatlTe  evldenee. 

A  deed  held  not  admissible  in  evidence  for 
comparison  of  signature  with  one  disputed. — 
Uatliff  V.  Ratliff  (X.  C.)  887. 


§  7.     Doenmentary  aTldenoe. 

On   an   issue   as   to    the   identification   of  a 
I  map,  testimony  of  one,  personally  acquainted 
!  with   the  draughtsman   of  the   map,   that   he 
WHS  acquainted  with  his  handwriting  and  sig- 
nature, that  he  recognized  the  drafting,  hand- 
writing, and  work  on  the  map,  and  that  the 
I  figures  and  printing  thereon  were  in  the  hand- 
I  writing  of  the  alleged  draughtsman,  sufflcient- 
■  ly   identifies  and   proves   the   execution  of  the 
'  map  to  authorize  its  introduction  in  evidence. 
I  —Acme  Brewing  Co.  v.  Central  B.  &  Banking 
;  Co;  (Ga.)  8. 

After  proof  of  the  loss  of  the  original,  a 
certified  copy  of  the  record  of  an  instrument 
purporting  to  be  the  deed  of  a  municipal  cor- 

!  poration,  reciting  that  the  grantor  had  caused 

'■  the  common  seal  of  the  corporation  to  be  af- 
fixed thereto,  was  offered  in  evidence,  and 
there  appeared  on  the  same,  after  the  signa- 
ture of  the  person  executing  it  as  mayor,  a 
scroll  with  the  word  "Seal"  written  in  it. 
Held,  that  an  objection  to  the  introduction  of 
such  record  in  evidence  on  the  ground  that  the 
corporate  seal  was  not  attached  was  properly 

,  overruled. — Acme  Brewing  Co.  v.  Central  It.  Si 

I  Banking  Co.  (Ga.)  8. 
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The  Carlisle  tables  are  admissible  in  evi- 
dence as  data  to  be  considered  by  the  jury  in 
determiaing  expectancy  o(  life  and  value  of 
annuity— Western  &  A.  K.  Co.  v.  Cox  (Ga.) 
74. 

A  passbook  given  to  a  depositor  in  a  savings 
banlt  Md  admissible  against  the  bank,  and 
prima  fncie  evidence  that  the  bank  is  indebted 
for  the  balance  shown  therein. — Atlanta  Trust 
&  Banking  Co.  v.  Close  CGa.)  265. 

Where  several  persons  unite  in  making  an 
inventory  of  stock,  it  is  not,  as  a  whole,  ad- 
missible as  a  memorandum  in  connection  with 
the  testimony  of  any  one  of  them.— Wiiitley 
Grocery  Co.  v.  Boach  (Ga.)  282. 

An  account  cannot  be  proved  by  the  testimony 
of  a  wttneas  that  .the  same  is  a  correct  copy  of 
the  charges  made  on  the  books  kept  by  her, 
when  "she  knew  nothing  of  her  own  knowl- 
edge" as  to  the  account.— Dougan  r.  Dunham 
(Ga.)  390. 

In  an  action  on  notes  given  under  a  contract 
for  the  sale  of  personalty,  the  contract  was 
properly  admitted  in  evidence  without  requir- 
ing the  plaintiff  to  produce  the  subscribing  wit- 
ness. —  National  Computing  Scale  CJo.  v.  Eaves 
(Ga.)  783;  Eaves  v.  National  Computing  Scale 
Co.,  Id. 

A  conditional  bill  of  sale  executed  before 
and  attested  by  a  clerk  of  the  superior  court 
in  the  county  wherein  he  holds  his  office,  and 
recorded  in  another  county,  wherein  the  vendee 
resides,  is  admissible  in  evidence  onder  tlie 
same  rules  that  govern  the  admission  of  reg- 
istered mortgages. — Anderson  v.  Leverette  (Ga.) 
1026. 

Where  the  probate  of  a  deed  in  another  state 
is  defective  on  its  face,  the  certificate  of  the 
clerk  of  the  superior  court  that  the  certificate 
of  probote  and  seol  of  the  clerk  of  the  superior 
court  of  the  other  state  is  sufficient  does  not 
validate  the  certificate.— Briukley  v.  Smith  (N. 
C.)  566. 

The  probate  of  a  deed  in  another  state  held 
defective.— Brinkley  v.  Smith  (N.  C.)  566. 

Proof  of  handwriting  of  a  deceased  witness 
held  sufficient  to  allow  registration  of  instru- 
ment.—RatlifE  V.  RaUiff  (N.  C.)  887. 

Under  Code,  8  1251,  registry  or  record  ot  a 
deed  or  agreement  AeW  proof  of  it — Ratliff  v. 
RaUift  (N.  O.)  887. 

A  letter  AeW  properly  received  in  evidence. — 
Southern  Loan  &  Trust  Co.  v.  Benbow  (N.  C.) 
896. 

Testimony  that  interlineations  in  a  written 
contract  were  made  before  it  was  signed  and  de- 
livered is  sufficient  foundation  for  the  introduc- 
tion of  the  writing  in  evidence.— Consumers'  Ice 
Co.  V.  Jennings  (Va.)  879. 

S  8.     Parol  or  eztrlnale  evldenoe  alfoot* 
Ihk  wrltinca. 

Parol  evidence,  ofEered  for  the  purpose  of 
showing  insolvency,  that  one  owned  land  in  an- 
other state,  and  that  the  same  wns  incumbered 
by  liens  greater  in  amount  tlinn  the  rnlue  of 
such  land,  is  inadmissible. — Wright  v.  Roberts 
(Ga.)  3*J0. 

When  there  is  no  ambiguity  as  to  the  legal 
tmt)ort  of  the  language  used  in  a  written  con- 
triict,  parol  evidence  is  inadmissible  to  show 
thnt  the  parties  thereto  intended  it  to  have  a 
different  meaning.— Foote  &  Davies  Co.  v.  Ma- 
lony  (Ga.)  413. 

Parol  evidence  held  admissible  to  change  the 
character  of  the  note  in  so  far  as  it  espressos 
a  promise  to  pay. — Brewer  v.  Grogan  (Ga.)  525. 


In  an  action  for  the  price  of  personal  property 
sold  and  delivered,  oral  evidence  as  to  represen- 
tations alleged  to  have  been  made  by  the  agent 
of  the  seller  AeW  properly  excluded.— National 
Computing  Scale  Co.  v.  Eaves  (Ga.)  783;  Slaves 
V.  National  Computing  Scale  Co.,  Id. 

Recital  in  deed  may  be  explained  ttr  pard 
evidence. — Lenhardt  v.  Ponder  (S.  C.)  160. 

Parol  evidence  held  admissible  to  sho^  the 
intent  of  the  parties  to  a  deed  covenanting  to 
establish  and  maintain  a  depot. — Murray  t. 
Northwestern  R.  Co.  (S.  C.)  617. 

Evidence  ia  admissible  to  identify  the  par- 
ticular  property    mentioned   in   a   deed. — ^New 
I  River  Mineral  O.  v.  Painter  (Va.)  300. 

I     In  an  action  on  a  written  contract,  parol  eri- 

j  dence  ia  not  admissible  to  show  that  an  entire- 

!  ly  different  contract  was  intended  by  the  par- 

tiee. — Consumers'  Ice  0>.  t.  Jennings  (Va.)  879. 

i  9.     Opinion  oTldemee. 

In  an  action  on  an  insurance  policy,  testi- 
mony as  to  opinion  whether  named  acts  of 
the   plaintiff   increased   the   risk   of    fire    heU 

groperly  excluded.— Southern  Mnt.  Ina.  Co.  v. 
[udson  (Ga.)  60. 

A  witness  cannot  testify  that  in  hia  oi^ion 
the  breach  of  a  given  contract  by  one  of  the 
parties  thereto  caused  damages  to  the  other  in 
a  lump  sum  stated. — Foote  &  Davies  Oo.  v.  Ma- 
lony  (Ga.)  413. 

Testimony  that  in  the  opinion  of  the  witness 
a  train  was  running  at  four  or  five  miles  per 
hour  is  competent. — Atlanta,  K.  &  N.  Ry.  Co. 
V.  Strickland  (Ga.)  8Gi. 

In  an  action  to  remove  trustees  for  breach  of 
trust  in  making  an  improvident  sale  of  land,  a 
surveyor  lield  entitled  to  testify  to  estimates  of 
lappages  to  show  a  decreased  acreage  of  the 
land.— Beldiug  v.  Archer  (N.  C.)  800. 

Where  an  expert  personally  examined  land 

with  a  view  to  testifying  as  to  ita  value,  an  in- 
quiry as  to  how  he  spent  his  time  while  pros- 
pecting on  the  proper^  was  proper. — Belding  t. 
Archer  (N.  C.)  800. 

A  witness  AeW  entitled  to  testify  that  in  his 
opinion  trustees  sought  to  be  removed  for 
breach  of  trust  could  not  practicably  have  un- 
dertaken the  duties  alleged  as  a  breach  of  trust. 
—Belding  v.  Archer  (N.  C.)  800. 

A  witness  A«W  competent  to  testify  to  signa- 
ture made  four  years  before  he  was  acquainted 
,  with  the  handwriting.— Ratliff  t.  Ratliff  (N.  C) 

I  887. 

S  10.   Weight  and  mfKeieney. 

An  instruction  that  the  testimony  of  a  wit- 
ness testifying  positively  is  entitled  to  more 
weight  than  one  who  testifies  negatively  held 
erroneous.— Southern  Ry.  Co.  t.  O  Bryan  (Ga.) 
42. 

Where  th^  evidence  is  conflicting,  the  jury 
can  reject  that  of  defendant  and  base  their 
I  finding  on  that  of  the  plaintiff. — Southern  Ry. 
Co.  V.  Camp  (Ga.)  56. 


EXAMINATION. 

Of  assured,  see  "Insurance,"  %  5. 

Of  witnesses  in  general,  see  "Wltnessea."  i  2, 

EXCAVATIONS. 

By  adjoining  owner,  see  "Adjoining  Landown- 
ers." 
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i  10;  "Trial,"  H  G-8. 
To  order  for  refereuce,  see  "Keference,"  f  1. 
To  report  of  referee,  see  "Reference,"  |  2. 

EXCEPTIONS,  BILL  OF. 

Fast  bill  of  exceptions  in  mandamus  proceed- 

inKS.  see  "Mandamus,"  {  3. 
Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  J  7. 

S   1.    Nature,  form,  and  eontents  Im  (•>- 
eral. 

A  bill  of  exceptions  held  to  contain  a  suffi- 
ciently specific  assignment  of  error  in  overrul- 
ing the  motion.— Scott  v.  Whipple  (Ga.)  519. 

Where  question  is  excluded,  bill  of  excep- 
tions must  show  what  party  asking  expected 
to  prove. — ^Brock  v.  Bear  (Va.)  307. 

%  2.    Bettlememt,  siBiiine.  and  flliuK. 

Where  a  bill  of  exceptions  has,  under  Oiv. 
Code,  f  5545,  been  returned  for  correction,  if 
it  is  not  corrected  until  after  seven  months,  the 
judge  is  without  power  then  to  certify.— Sut- 
ton V.  Valdosta  Guano  Co.  (Ga.)  04. 

Where  a  writ  of  prohibition  has  been  applied 
for  and  granted  in  vacation,  and  defendant 
tal;es  no  exception  to  the  granting  of  the  writ, 
and  the  case  is  returned  to  the  superior  court, 
and.  the  pleadings  making  a  question  of  fact, 
the  jury  at  the  trial  term  returns  a  verdict  in 
favor  of  the  defendant,  a  writ  of  error  filed  by 
the  plaintiff  to  rulings  of  the  judge  pending  the 
trial  is  an  ordinary,  and  not  a  "fast,"  writ  of 
error. — Bacon  v.  Jones  (Ga.)  401. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  f  3. 

EXCISE. 

Duties,  see  "Internal  Revenue." 
liegulation  of  traffic  in  intoxicating  liquors,  see 
'Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment";    "Garnishment";    "Judicial 

Sales." 
Against  wife's  separate  estate,  see  "Husband 

and  Wife,"  §  4. 
BxemptioDs,  see  "Exemptions";    "Homestead." 

{  1.     Property  snbjeot  to  ezeontlon. 

Property  pledged  may  be  seized  and  sold  un- 
der execution  against  the  pledgor. — People's 
Nat.  Bank  v.  Wheedon  (Ga.)  91. 

Where  an  owner  of  land  made  a  mortgage 
deed  thereof  to  another,  who  subsequently  con- 
veyed to  H.,  held,  that  a  sale  of  the  land  ou  an 
execution  against  H.  passed  no  title. — Johnston 
r.  Case  (N.  C.)  957. 

Property  of  person  doing  business  under  his 
own  name  held  liable  for  his  debts,  under  Code, 
i  2877.-Partlow  v.  Lickliter  (Va.)  671. 

S    2.    Claims  by  third  porsoas. 

Where  the  evidence  demanded  a  finding  that 
the  property  was  subject  to  execution,  the 
court  did  not  err  in  directing  a  verdict  to  that 
effect.— McWaters  v.  Equitable  Mortg.  Co. 
(Ga.)  52. 

Where,   on   levy   on   exempt  property   for  a 
debt  from  which  the  homestead  is  not  exempt, 
the  jury  returns  a  general  verdict  for  defend- 
42  S.E.— 68 


tvnere  a  levy  was  maae  on  property  in  pieage 
under  execution  against  the  pledgor,  and  the 
property  was  claimed  by  the  pledgee,  a  jud^ 
ment  generally  that  the  property  was  subject 
held  sufficient.— Peoples'  Nat.  Bank  v.  Whee- 
don (Ga.)  91. 

On  trial  of  an  issue  raised  by  levy  on  prop- 
erty, held,  that  the  trial  judge  committed  no 
error  in  granting  a  new  trial.— Caudle  v.  Mad- 
dox  (Ga.)  219. 

I  8.     Sale. 

Where  incumbered  land  is  sold  nnder  a  subse- 
quent execution,  the  mortgagor  retains  no  in- 
terest, and  cannot,  by  joining  in  a  consent  with 
the  mortgagee,  cause  the  entire  estate  in  the 
land  to  be  sold  and  conveyed  under  another 
judgment  against  him  in  favor  of  the  mortgagee. 
—Hitch  V.  Bailey  (Ga.)  262. 

Where  mortgaged  land  is  sold  under  execu- 
tion against  the  mortgagor  which  Is  inferior 
in  lien  to  that  of  a  mortgage,  the  purchaser 
acquires  only  the  equity  of  redemption. — Hitch 
V.  Bailey  (Ga.)  252. 

A  sheriff's  sale  after  the  death  of  defendant 
in  execution,  under  an  execution  issued  in  his 
lifetime,  will  not  be  set  aside,— Hudgins  v.  Mc- 
Laiu  (Ga.)  488. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "Wills." 
Effect  of  administration  ou  limitation,  see  "Lim- 
itation of  Actions,"  g  2. 
Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions   with   decedents, 
see  "Witnesses,"  g  1. 

I  1.    Appointmeiit,      qnalifloatloii,      and 
teanre. 

An  application  for  letters  of  administration 
which  fails  to  allege  any  reason  which  would 
entitle  him  to  the  administration  should  b.? 
dismissed  on  motion. — Xowner  v.  Griffin  (Ga.) 
262. 

The  grant  of  letters  of  administration  and  the 
setting  aside  of  a  year's  support  to  a  widow 
and  minor  children  held  not  void  under  the 
facts,  ou  the  ground  that  intestate  was  a  non- 
resident of  the  state,  and  at  the  time  of  his 
death  had  no  property  in  the  county  where  the 
proceedings  were  had. — Wright  v.  Boberts  (Ga.) 
369. 

g  2.    Assets,  appraisal,  and  inTentory. 

Where  a  sheriff  has  in  his  hands  a  surplus 
from  a  sale  under  execution  against  one  since 
deceased,  under  Civ.  Code,  §9  3353,  3357,  it  be- 
longs to  the  administrator.— C!arr  v.  Berry  (Ga.) 
726. 

g  3.    OoUeotlon  and  manacement  of  - 
tate. 

A  petition,  by  an  executor  nnder  Civ.  '' 
4000,  held  sustainable,  though  individ' 
actions  of  the  plaintiff  were  invol^ 
V.  Gaines  (Ga.)  7&3. 

As  a   general   rule,   an   exp' 
power  to  bind  the  estate  ' 
dertaking  on  his  part— F 
(Ga.)  1035 ;  Treadaway 

Notes   executed   b'' 
the  cashier  of  a  b 
new  promise  to 
against  the  ee*^ 
1035;  Trea'-" 

A  per« 
a  note 
tate 
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entitled  to  a  jear'a  support  of  at  least  that 
amoirot  in  value. — Smith  v.  Smith  (6a.)  72. 

The  return  of  appraisers  appointed  to  set 
apart  a  year's  support  is  prima  facie  correct. 
—Smith  V.  Smith  (Ga.)  72. 

Under  the  statute,  a  childless  widow  is  en- 
titled to  have  set  apart  necessary  furniture 
left  by  her  deceased  husband.— Smith  v.  Smith 
(Ga.)  72. 

A  petition  which  alleged  that  a  year's  mi^ 
port  was  void,  because  of  fraud  practiced  on 
the  ordinary  and  another,  is  not  sustained  when 
the  evidence  in  support  thei-eof  fails  to  show 
any  fraud.—Wright  v.  Roberts  (Ga.)  369. 

I  B.     AUoiraaoe  aad  payiaeat  of  elstau. 

Where  an  administiator  permits  his  daim 
against  the  estate  to  be  barred  pending  admin- 
istration, and  waives,  in  favor  of  himself,  the 
right  to  plead  limitations,  slight  evidence  held 
snillcient  to  overcome  the  presumption  that  his 
return,  setting  up  retainer  of  the  amonnt  of 
his  claim,  is  correct,  where  there  has  been  no 
return  scttine  op  the  exercise  of  the  right  of 
retainer  nntil  long  after  the  period  of  limita- 
tions has  expired. — Willis  v.  Sutton  (6a.)  626. 

It  was  error  to  allow  a  claim  against  dece- 
dent's estate  for  medical  services  to  his  ten- 
ants, in  the  absence  ot  allegatiaaa  that  the 
services  were  rendered  at  the  instance  and  re- 
quest ot  deceased.— Baker  t.  Dawson  CN.  G.) 
588. 

Under  Code,  {  1416,  a  claim  against  an  estate 
of  a  deceased  for  medical  services  rendered  to 
his  wife,  child,  and  tenants  was  not  a  prefer- 
red debt.— Baker  v.  DaWson  (N.  O.)  588. 

{  6.     Bales  aad  eoa^eyMioea  under  exder 
ot  eonri. 

A  purchase  by  an  administrator  at  lus  own 
sale  renders  the  entire  sale  void  at  the  in- 
stance of  any  one  interested. — Moore  v.  Carey 
(Ga.)  258;  Bentley  v.  Moore,  Id. 

In  an  action  to  set  aside  an  administrator'a 
sale  at  which  he  was  the  purchaser,  where  it 
is  sought  to  estop  the  plaintiff  on  the  ground 
that  his  guardian  had  collected  the  amount  due 
him.  testimony  by  the  guardian  that  when  he 
made  the  payment  to  his  ward  it  waa  stipu- 
lated that  it  should  have  no  other  effect  than 
to  uass  the  fund  into  his  possession,  ield  admia- 
sible.— Moore  t.  Carey  (Ga.)  258;  Bentley  t. 
Moore,  Id. 

Gonsent^of  guardian  ot  a  minor,  who  is  a  dis- 
tributee of  an  estate,  that  the  administrator 
may  purchase  i>roperty  of  the  estate,  MH  not 
to  estop  Ihe  minor  from  seeking  to  set  aside 
the  pnrdiase,  when  the  minor  has  had  no  set- 
tlement with  the  guardian  and  has  received 
no  part  of  the  proceeds  of  the  sale. — Mooie  t. 
Oarey  (Ga.)  ffiS;    Bentley  v.  Moore.  Id. 

Where  heirs  at  law  bring  an  administratoc  to 
an  accounting  and  obtain  judgment  against  lum, 
in  part  based  upon  tl>e  proceeds  of  land  of  the 
intestate  purporting  to  have  been  regularly  sold 
by  him,  their  conduct  ratifies  the  sale,  and  they 
are  precluded  from  as.seiting  its  invalidityj  and 
also  from  setting  up  title  against  one  claiming 
in  good  faith  thereunder. — Battle  t.  Wright 
(GaO  347. 

In  a  suit  b.y  an  executor  on  notes  given  in 
payment  of  the  purchase  price  of  laud  sold 
at  executors'  sale,  a  plea  alleging  that  defend- 
ant failed  to  get  a  good  title  had  demurrable. 
—Keen  v.  McAfee  (Ga.)  1022. 

Where  one  purchases  land  at  an  executors' 
sale,  and  gives  four  notes,  due  in  successive 
years,  and  two  of  the  notes  mature  and  are 


a.LW    \\MU,f    .zv^^. 

▲  decree  whereby  an  executor  was  gTant«<< 
leave  to  mortgage  property  of  an  estate  l> 
not  binding  on  a  creditor  who  was  not  a  partv 
to  the  proceedings. — Hughes  v.  Treadaway  <Ga.» 
1036 ;  Treadaway  r.  Hughes.  Id. 

Attorney  employed  by  administrator  in  action 
to  set!  land  for  assets  held  entitled  te  fee  one 
of  such  sale.— Glenn  t.  Gerald  (S.  C.)  i5&. 

I   T«    Aetlona. 

In  an  action  to  enforce  the  payment  of  one 
of  two  legacies,  the  other  legatee  siaoald  liaTc- 
been  made  a  party. — Parker  v.  Cobh  (N.  C.)  5.'n. 

In  an  action  for  maladministration  in  anoth- 
er state,  the  fact  that  the  courts  tiiereof  had 
dischargied  the  administratrix  of  such  admin- 
istrator heU  immaterial.— Coleman  v.  Howeil 
(N.  C.)  666. 

Foreclosure  may  be  brought  within  12  months 
after  appointment  of  ^aiinistrator,  vshere  no 
deficiency  judgment  is  sought. — Green  t.  Mc- 
Carter  (8.  G.)  157. 

EXEMPTIONS. 

See  "Homestead." 

Of  bankrupt,  see  "Bankruptcy,"  I  9L 

Of  salaries  of  judges  firom  taxation,  see  "Judg- 
es," i  1. 

Taking  exempt  property  for  pnbUe  use,  see 
"Ehninent  Domain,''  I  1. 

S  !•     Natnra  amd  eztaat. 

A  cierk  in  a  retail  store  AeM  a  laborer,  with- 
in the  law  exempting  the  wages  of  laborers 
from  garnisment— Pike  v.  Sutton  (Ga.)  58. 

Where  eottou  has  been  produced  by  the  Joint 
use  of  exempt  property  and  supplies  furnished 
by  the  head  of  the  family,  not  connected  with 
such  property,  the  whole  crop  is  not  subject  to 
an  individual  debt  of  the  head  of  the  family.— 
Brand  v.  Clements  (Qa.)  711. 


i  2. 


«ad     aaiCareaBeat     of 


Protectiam 
rlK^te. 

Where  money  due  a  laborer  is  exemitt,  it  can- 
not be  reached  by  garnishment,  in  the  hands  of 
the  employer  or  a  third  person,  until  it  has 
passed  through  the  hands  of  the  laborer.— Bill 
V.  Arnold  (Ga.)  475. 

EXPERT  TESTIMONY. 

In  dvil  actions,  see  "Evidence,"  |  flL 

FACTORS. 

See  "Principal  and  AgeaV* 


See 


FALSE  IMPRISONMENT. 

"Malioans  Froaecatioa." 


I   1.    Civil  UablUty. 

Conductor  on  train,  nnder  Oea.  St.  |  1718. 
held  to  hare  a  right  to  arrest  poaMnger  witkevt 
a  warrant  for  disorderly  conduct.— liOggina  t. 
Southern  By.  (S.  C.)  163. 

FALSE  PRETENSES. 

In  a  ^secution  tor  cbeating  and  swindiin); 

by  obtaining  money  under  false  pretense*,  a 
statement  of  future  intention  held  not  to  pre- 
vent the  entire  statement  from  heins  a  false  pre- 
tense as  to  existing  facts.— Smith  y.  State  (Ga.'> 
766. 
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Tn  a  proscpution  for  rheattni;  and  swindliuK, 
fvidence  held  gufflcient  to  anthorize  a  jury  find- 
>Dp  that  the  repteaentatioDS  made  by  defendant 
meant  that  the  son  of  the  defrauded  person 
had  sent  word  to  the  latter  to  let  the  accused 
hare  a  sum  of  money  for  aud  on  account  of  the 
son.— Smith  v.  State  (Ga.)  766. 

Under  Code,  I  1025,  held,  that  the  fact  that 
false  representations  were  made  to  the  agent  of 
the  owner,  who  had  no  authority  to  pass  title 
to  the  property,  did  not  make  the  offense  lar- 
ceny, ingtead  of  obtaining  goods  nnder  false 
pretenses.— State  v.  Taylor  (N.  O.)  589. 

Under  Code,  S  1025,  to  constitute  the  offense 
of  obtaining  goods  nnder  false  pretenses,  it  is 
not  necessary  that  the  false  representations  be 
made  to  the  owner  of  the  property  directly,  bnt 
it  is  sofflcient  if  they  were  made  to  his  agent. — 
State  T.  Taylor  QH.  C.)  S38. 

FEES. 

In   admfaiistnition  intieeedinga,  see  "BSseeoton 

and  Administrators,"  {  6. 
Of  coroner,  see  "Corouers." 
Of  insurance  agents,  see  "Insurance,"  |  1. 

FEE  SIMPLE. 

Creation  by  wiD,  Me  "WMto,"  |  4h 

FELLOW  SERVANTS. 

See  'faster  and  Servant"  M  2-7. 

FERRIES. 

S  1.    EateUiahaaeoat  and  malntaB*m««. 

Under  Act  1777  (2  Rev.  St.  n.  Ill),  creating 
C.  connty,  P.  river  ia  left  whoUy  in  P.  county, 
and  onder  Code,  I  2014,  the  couunissioaerB  of 
that  connty  had  sole  iunsdiction  of  proceedings 
to  estabfish  a  ferr}'.— RotHnson  t.  Lamb  (N.  0.) 
701. 

Whether  legislation  applying  to  a  ferry  over 
body  of  water  known  as  the  "P.  river"  could 
be  made  applicable  to  another  division  held  a 
question  for  the  court,  and  not  the  Jury. — Rob- 
inson V.  Lamb  (N.  0.)  701. 

Legislation  applying  to  a  ferry  over  body  of 
water  knowa  as  tiie  P.  river"  cannot  be  made 
appUcaMe  to  another  division  by  evidence  that 
such  other  division  is,  geographically,  the  prin- 
cipal stream. — Robfanon  v.  Lunh  (N.  C.)  70!t. 

In  proceedings  to  establish  a  ferry,  evidence 
exammed  and  neM  to  diow  tfavt  the  water  was 
a  "cnt-off,"  and  was  not  Pasquotank  river,  and 
therefore  not  within  a  prohibition  of  ferries  over 
said  river.— Robinson  v.  Lamb  (N.  C.)  701. 

FILING. 

Of  orders,  see  "MoticBa." 

FINAL  JUDGMENT. 

AppealabUity,  see  ''Appeal  and  Error,"  t  8. 

RNDINGS. 

On  reference,  see  "Tleference,"  i  2. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''  {  15. 
Setting  aside,  see  "New  Trial,"  §  2. 
Special  findiuga  by  jury,  see  "Trial,"  |  ft. 

FIRES. 

See  "AtBon." 

Caused  by   operation   of  railroad,   aee   "Rail- 
roads," {  9. 


FISH. 

Pol.  Code,  i  1696,  held  not  to  confer  on  a  pri- 
vate citizen  as  sucii  the  right  to  object  to  the 
granting  of  a  lease  of  territory  for  planting  and 
cultivating  oysters.— Parsons  v.  Prey  (Ga.)  234. 

The  section  gives  no  right  to  one  dairaing  as 
owner  to  set  up,  in  resistance  to  the  granting 
of  the  lease,  the  contention  that  the  property 
is  not  a  proper  subjett-matter  of  a  lease. — Par- 
sons V.  Prey  (Ga.)  234. 

£vidence  in  action  to  restrain  lease  of  ogrster 
land  held  to  show  that  an  abutting  claimant 
had  never  planted  the  territory  in  controversy 
before  the  lease  was  applied  for. — Farsona  t. 
Prey  (Ga.)  234. 

The  owner  of  water  in  a  stream  or  pqoil  not 
navigable,  or  of  all  the  privileges  therein,  has 
the  exclusive  right  of  fishing  in  the  same, 
though  the  land  lying  under  the  water  mar  be- 
long to  another.— I.iee  v.  Mallard  (Ga.)  372. 

Code,  {  3391,  authorising  oyster  and  dam 
beds  iu  state  waters,  repealed,  reinstated,  and 
again  repealed  by  intermediate  statutes,  held 
again  reinstated,  so  far  as  concerns  clam  beds, 
by  Laws  1801,  c.  290.— State  v.  Oonlding  (N. 
0.)  563. 

The  owner  of  a  boat  unnecessarily  and 
wantonly  run  into  fishing  nets  outside  the  regu- 
lar channel  field  liable  for  the  damages. — Bop- 
kina  v.  Norfolk  A  S.  R.  Co.  (N.  C.)  902. 

FORCIBLE  DEFILEMENT. 

See   "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

I  1.    CItU  lUOaUiy. 

Ia  a  proceeding  for  forcible  entry  and  de- 
tainer, authorized  by  Civ.  Code,  g  482S  et  aeQ., 
evidence  Md  not  to  warrant  a  verdict  for  plam- 
tiff.— Griffin  v.  Griffin  (Ga.)  1006. 

FORECLOSURL 

Of  mortgage,  aee  "Mortgages,"  IS  4,  5. 

FOREIGN  CORPORATIONS. 

See  "Coirpoiatioas,"  |  7. 

FOREIGN  JUDGMENTS. 

See  "Judgment"  I  11. 

FORFEITURES. 

Of  dower,  see  "Dwwer,"  {  2. 

Of  homestead,  see  "Homestead,"  t  & 

Of  insurance,  see  "Insarance,"  S  B* 

FORMER  ADJUDICATION. 

See  "Jndgment,"  U  &»  ft. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  f  6L 

FORMS  OF  ACTION. 

See  "Action."  S  2;  "Ejectment":  "Replevin"; 
'Trespass,"  S  I;  "Ttover  and  Gonveaioa." 

FORNICATION. 

See  "Lewdness."  ^  . 
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FRAUD. 

See  "False  Pretenses";    "Fraudalent  Oonyey- 
ances";    "Judgment."  S  U. 

i   1.    Deoeptioa  oonrtitatlnc  tr»mi,  and 
UablUty  therefor. 

An  owner  who  had  returned  a  balance  dne 
the  general  contractor  held  under  no  obligation 
to  protect  the  interests  of  a  subcontractor. — 
Rector,  etc.,  of  UniTersitT  of  Virginia  v.  Snyder 
<Va.)  337. 

The  fraud  that  will  warrant  rescission  of  con- 
tract determined.— Dudley  y.  Minor's  Bx'r  (Va.) 
870. 

I  2.     Criminal  responsibility. 

Under  Code,  S  3715,  possession  of  articles  of 
brass,  etc.,  is  no  evidence  that  they  were 
bought  from  any  other  than  the  manufacturer. 
—Goldman  t.  Commonwealth  (Va.)  923. 

FRAUDS,  STATUTE  OF. 

(  1.    Pronlaes  to  answer  for  debt,  de- 
fault, or  aUaoarrlase  of  anotber. 

Verbal  agreement  to  be  liable  for  debt  of  an- 
other held  void  nnder  the  statute  of  frauds. — 
Garrett-WUliams  Co.  ▼.  Hamill  (N.  C.)  448. 

If  a  statement  by  an  owner  to  a  subcontractor 
was  an  assumption  of  the  contractor's  debt,  it 
was  invalid,  because  not  in  writing  and  without 
consideration.— Wood  v.  Atlantic  &  N.  C.  R. 
Oo.  (N.  0.)  4tS2. 

i   S.    Real  property   and  estates  and  In- 
terests therein. 

A  .qale  of  land  at  public  outcry  by  a  mortgagee 
under  a  power  in  the  mortgage  held  not  binding, 
nuless  a  memorandum  is  made  as  provided  by 
the  statute  of  frauds.— Seymour  ▼.  National 
Building  &  Loan  Ass'n  (Oa.)  518. 

A  sale  by  a  mortgagee  of  laud  at  public  out- 
cry held  not  such  a  judicial  sale  as  not  to  re- 
cmire  a  memorandum  of  the  sale  under  Civ. 
Oode,  i  5488. — Seymour  r.  National  Building  & 
Loan  Ass'n  (6a.)  518. 

S   3.    Bales  of  (oods. 

The  fact  that  vendor  of  goods  at  the  solici- 
tation of  the  purchaser  makes  an  announcement 
to  various  persons  of  the  transfer  of  the  goods, 
and  sends  to  them  orders  to  be  filled  for  the 
purchaser  in  lieu  of  the  vendor,  is  not  sufficient 
to  take  the  case  out  of  the  statute  of  frauds 
on  the  ground  of  part  performance. — ^Brunswick 
Grocery  Co.  v.  Lamar  (Ga.)  366. 

The  acceptance  and  receipt  of  merchandise 
contemplated  by  Civ.  Code,  {  2693,  par.  7,  as 
relieving  the  contract  from  the  statute  of 
frauds,  must  be  such  a  transfer  of  the  phys- 
ical possession  as  places  the  goods  beyond  the 
control  of  the  vendor,  and  within  the  control  of 
the  vendee. — Brunswick  Grocery  Oo.  T.  Lamar 
(6a.)  366. 

S  4.    Beqvlsltes  and  suSoleney  of  writ- 
Inc. 

▲  contract  for  the  sale  of  land  not  signed  by 
the  vendee,  and  under  which  he  hn^  e<>ue  into 
possession,  cannot  be  enforced  against  the  ven- 
dee—I.ove  V.  Atkinson  (N.  C.)  SKMi. 

FRAUDULENT  CONVEYANCES. 

I   1.    Transfers  and  transaetlons  Invalid. 

Where  an  assignment  or  transfer  is  made  by 
an  inisolvent  debtor  to  a  trustee  with  power  to 
sell,  an  execution  of  the  power  conveys  no  title 
to  the  purcha.ter,  and  the  deed  purporting  to 
convey   to   him   any  part  of  the  property   so 


bad  faith  by  both  parties. — Lenhardt  r.  Ponder 
(S.  C.)  169. 

Consideration  for  the  sale  of  land  by  a  debtor 
held  not  so  inadequate  as  to  authorize  a  vaca- 
tion of  the  deed  in  a  suit  by  creditors. — Flook 
V.  Armentront's  Adm'r  (Va.)  686. 

{  1^  Blfbts    and    IlablUtles    of    pnrtiea 
and  pnrohasers. 

Property  fraudulently  conveyed  by  an  insol- 
vent debtor  to  the  trustee  with  power  to  sell 
was  sold  under  the  power  of  one  having  a 
valid  lien  by  mortgage  on  the  property.  Held 
that,  though  such  lien  created  no  title,  it  was 
error  to  rule  that  the  property  was  not  subjeit 
to  the  execution  of  tli-*  creditor,  whose  judg- 
ment was  junior  to  the  lien  of  the  qiortgage. 
but  the  court  should  have  entered  a  decree 
holding  and  enforcing  a  lien  of  the  mortgage 
superior  to  the  judgment. — Coleman  &  Bardeo 
Co.  V.  Rice  (Ca.)  6. 

(  S.    Remedies  of  eredltors  and  pnrehaa- 
ers. 

A  transfer  or  assignment  by  an  insolvent 
debtor,  which  is  fraudulent  and  void  under 
Civ.  Code.  §  2695,  may  be  attacked  by  the  per- 
son interested,  either  in  direct  or  collateral  pro- 
ceedings, wherein  it  is  sought  to  set  up  i^uoh 
transfer. — Coleman  &  Burden  0>.  t.  Rice 
(Ga.)  6. 

Civ.  Code,  ii  2710,  2711,  providing  that  no 
assignment  shall  be  set  aside,  except  iu  a  di- 
rect proceeding  for  that  purpose,  to  which  the 
assignee  and  assignor  shall  be  parties,  refers 
to  assignments  made  under  the  act  of  1S94 
(Civ.  Code,  ;  2698  et  seq.).— Coleman  &  Bur- 
den Co.  V.  Rice  (Ga.)  5. 

On  issue  aa  to  consideration  of  alleged  fraudu- 
lent conveyance,  an  instruction  held  erroneous 
as  not  warranted  by  the  evidence.— Southern 
Loan  &  Trust  Co.  ▼.  Benbow  (N.  C.)  896. 

Suit  to  set  aside  a  fraudulent  conveyance,  un- 
der Code,  i  2458.  held  not  barred  by  the  five 
years'  statute  of  limitations  prescribed  by  Code, 
t   2929.— Flook  v.  Armentroufs  Adm'r  (Va.) 

Bill  to  set  aside  a  fraudulent  conveyance,  nn- 
der Code,  i  2458,  held  to  contain  a  sufficient 
allegation  of  notice  on  the  part  of  the  grantees. 
—Flook  V.  Armentroufs  Adm'r  (Va.)  686. 

Facts  A  eld  insufficient  to  show  notice  to  a 
grantee  of  the  grantor's  intent  to  defraud  cred- 
itors by  the  conveyance.— Flook  t.  Armen- 
troufs Adm'r  (Va.)  686. 

FREIGHT. 

See  "Carriers,"  f  L 

GAME. 


See  "Fish." 


GAMING. 


(   1.    Criminal  responsibility. 

An  accusation  in  which  three  persons  were 
charged  with  gaming  held  not  sustained  by  cer- 
tain evidence.— Pullen  v.  State  (Ga.)  774. 

GARNISHMENT. 

See  "Attachmenf;    "Execution." 

i    1.    Persons    and   property    snbjeet   to 
garnishment. 

As  a  general  rule  the  situs  of  a  debt  is  the 
place  where  the  creditor  is  domiciled. — ^Beadey 
V.  Leuuox-IIiildeman  Co.  (Ga.)  383. 
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Where  a  garnighee's  answer  showed  that  it 
'was  indebted  to  the  nonrefiident  defendant  in 
«  {Hven  sum,  but  it  did  not  appear  at  what 
place  the  debt  was  payable,  held,  that  as,  upon 
the  face  of  the  answer,  the  debt  was  payable 
:it  the  nonresident's  domicile,  it  was  not  with- 
in the  jnrisdiction  of  the  Oeorgia  courts.— 
Beasley  t.  Leonoz-Haldeman  Co.  (Ga.)  385. 

Creditors  of  a  contractor  held  to  have  acquir- 
ed no  Uen  on  funds  in  the  hands  of  a  town  ap- 
plicable to  the  contract  by  garuishmenta  serv- 
pd  before  completion  of  the  contract.— Town  of 
Oastonia  ▼.  McEntee-Feterson  Engineering  Co. 
(N.  C.)  857. 

f    S.    Uen  of  K»rBlskm«iit  tmd  UmhUitj 
of  sanilAoo. 

Where  a  bond  given  to  dissolve  a  gamish- 
ment  is  fatally  defective,  the  garnishee  is  not 
protected  where  he  pays  the  defendant. — Fitz- 
Kerald  Military  Band  t.  Colony  Bank  (Oa.) 
70. 

Where  clerk  of  the  court  notified  a  gar- 
nishee that  the  garnishment  was  dissolved, 
and  the  garnishee  paid  the  defendant,  and  the 
l)ond  for  dissolution  was  fatally  defective,  as 
there  is  no  law  requiring  the  clerk  to  give  snch 
notice,  the  garnishee  was  not  discharged. — 
FiUgerald  MiUtary  Band  v.  Colony  Bank  (Ga.) 
70. 

i  3.     Prooeedlnss  to  support  or  enforce. 

On  the  trial  of  a  traverse  to  an  answer  in 
garnishment,  evidence  held  sufficient  to  sup- 
port a  verdict  sustaining  the  traverse. — Abbott 
V.  Danewood  (Ga.)  07. 

I   4.     QnaaUnc  vacntlnCt  dlssolntloa,  or 
abandonment. 

A  motion  to  dismiss  an  attachment  against  a 
nonresident  which  has  been  executed  by  serv- 
ice of  a  summons  of  garnishment,  upon  the 
icround  that  no  property  or  eftects  of  or  debt 
due  the  defendant  within  the  jurisdiction  of  the 
court  has  been  seized,  is  premature  until  the 
garnishee  has  filed  an  answer;  and  this  is  true, 
though  a  bond  has  been  given  to  dissolve  the 
garuishment. — Henry  r.  Lennoz-Haldeman  Co. 
(Ga.)  383. 

GIFTS. 

I    1.    Inter  vlToa. 

A  verbal  assignment  of  a  life  insurance  pol- 
icy by  the  insured,  accompanied  by  words  indi- 
cating a  gift  and  a  delivery  of  the  policy,  do 
not  constitute  a  complete  gift.— Steele  v.  Gatlin 
(Ga.)  253. 

A  parol  gift  of  the  land,  followed  by  the  erec- 
tion of  valuable  improvements  thereon,  held  un- 
enforceable; it  being  impossible  to  ascertain 
to  what  imrticular  portion  of  a  tract  the  gift 
applied.— Heidt  ▼.  Heidt  (Ga.)  263. 

In  suit  by  husband  to  have  property  held  by 
wife  declared  a  trust  for  him,  evidence  held 
to  show  a  gift  to  the  wife. — Planner  v,  Butler 
(X.  C.)  557. 

Under  Code.  (  2413,  a  gift  by  a  father  to  a 
child  of  realty,  followed  by  possession  and  im- 
provements by  the  donee,  carries  no  right  of 
conveyance  of  the  land. — ^Nicholas  v.  Nicholas 
(Va.)  669. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  |  4;  "Ven- 
dor and  Purchaser,"  f  2. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Special  laws  affecting,  see  "Statutes,"  |  2. 

Where  the  grand  Jury  returned  into  the  court 
general  presentments  embodied  therein  without 
objection,  they  cannot  thereafter  be  attacked  on 


the  ground  that  some  of  the  regular  grand  ju- 
rors were  absent  and  tales  grand  jurors  par- 
ticipated in  the  vote  taken. — Kerby  t.  liOng 
(Ga.)  386. 

GRANTS. 

Of  public  lands,  see  'Tublic  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 
Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  {  1. 

GUARDIAN  AD  LITEM. 

Appointment  of,  see  "Infants,"  (  2. 


GUARDIAN  AND  WARD. 


anC 


I   1.    Appointment*     onalUleatlon, 
tenure  of  (iiardian. 

When  a  ward  was  married  iu  1865,  the  guard- 
ianship ceased,  and  the  husband  became  owner 
of  her  estate  and  entitled  to  poasesaion.— Fowler 
T.  McLaughlin  (N.  0.)  589. 

HANDWRITING. 

Comparison,  see  "Evidence^"  (  9. 

HARMLESS  ERROR. 

See  "Criminal  I^w,"  {  21;    "Homicide,"  i  4. 
In  civil  actions,  see  "Appeal  and  Brror,"  |  16. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Bridges";    "Municipal  Corporations,"  ff 
5,  6. 

Accidents    at    railroad    crossings,    see    "Bail- 
roads,"  |{  5-0. 

t  1.    Establlabment,  alteration,  aiad  dls' 
eontlnnanee. 

Where  a  special  term  is  called,  and  the  grand 
jury  which  served  at  the  preceding  regular 
term  is  required  to  be  in  attendance,  it  can  rec- 
ommend, under  Pol.  Code,  8  570  et  seq.,  that 
the  alternative  road  law  be  adopted  by  the  coun- 
ty.—McQinnis  V.  Ragsdale  (Ga.)  492. 

The  alternative  road  law,  as  contained  in 
Pol.  Code,  i  573  et  seq.,  was  not  repealed  by  the 
act  of  1896,  nor  by  Acts  1898,  p.  110,  which 
amended  the  act  of  1896.— McGinnis  v.  Rags- 
dak  (Ga.)  402. 

I  X.     Taxes,   assessments,   and   work    on 
hlch'ways. 

Defendant  held  not  liable  to  road  duty.— State 
▼.  Hinton  (N.  O.)  611. 

HOMESTEAD. 

Partition,  see  "Partition,"  i  2. 

^   1.    Transfer  or  Inonmbranee. 

Where  judgment  is  obtained  on  a  note  waiv- 
ing homestead  exemption,  and  the  execution  is 
levied  on  some  of  the  property,  the  head  of 
the  family  may  settle  by  selling  the  property 
levied  upon  the  plaintiff  in  execution.— ^ughey 
V.  Peacock  (Ga.)  44. 

Land  bought  with  the  proceeds  of  a  home- 
stead is  not  exempt,  as  against  one  who  bona 
tide  acquires  a  lien  on  such  land  without  knowl- 
edge of  its  homestead  charocter. — Walden  v. 
A.  P.  Brantley  Co.  (Ga.)  503. 
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A  deed  or  land  In  truBt,  "subject  to  and  re- 
serving, however,  his  [the  grantor's]  homestead 
riirhts  therein,"  etc.,  construed. — Joyner  v.  Sun 
(57.  C.)  828. 

Provision  of  constitution  of  1895  relating  to 
alienation  of  homestead  applies  only  to  convey- 
ances made  since  its  adoption.— Ex  parte  Jeter 
(S.  C.)  196;   Stokes  v.  Jeter,  Id. 

Mortgage  of  homestead  assigned  before  con- 
stitution of  1895  held  not  to  require  signature 
of  both  husband  and  wife  to  malce  it  valid. — 
Ex  parte  Jeter  (S.  C.)  19B;    Stolces  v.  Jeter,  Id. 


tent.    'walTer,    sr    focfel- 


I  S.     Aliaado: 
tnre. 

A  renewal  of  a  note  between  the  same  par- 
ties and  for  the  same  consideration,  with  no 
new  security,  hfld  to  continue  the  waiver  of 
exemptions.— Hnghey  v.  Peacock  (6a.)  44. 

A  judgment  on  a  note  with  a  general  waiver 
of  bomestefld  may  be  enforced  against  n  home- 
stead afterwards  set  apart  to  the  maker. — 
Hughey  v.  Peacock  (Ga.)  44. 

HOMICIDE. 

S   1'    Evldenee. 

Where  the  only  question  is  whether  the  ac- 
cused was  guilty  of  murder  or  voluntary  man- 
slaughter, evidence  that  deceased  was  a  small, 
delicate  man  held  admissible.— Wells  v.  State 
(Ga.)  3Q. 

Where  accnsed,  on  trial  for  murder,  has  been 
allowed  to  prove  a  declaration  by  the  decedent 
that  be  did  not  know  who  shot  him,  he  can- 
not complain  at  exclusion  of  evidence  that  de- 
cedent stated  that,  if  he  shot  him,  it  was  an 
accident— Ogletre*  t.  State  (Ga.)  255. 

Upon  the  trial  of  two  persons  charged  with 
murder,  certain  declarations  of  each  held  admis- 
sible.—Somers  V.  State  (Ga.)  779. 

Verdict  of  voluntary  manslaughter  held  sns- 
tflinod  by  the  evidence. — Hatcher  v.  State  (Ga.) 
W18. 

Evidence  examined,  and  held  not  to  snfflcieut- 
ly  show  premeditation,  to  sustain  a  conviction 
of  murder  in  the  first  degree.— State  t.  Bishop 
(N.  O.)  886.    . 

Under  Pub.  Laws  1893.  c.  85,  the  burden  Is 
on  the  state,  in  a  prosecution  for  first  degree 
murder,  to  show  premeditation, — State  v.  Bishop 
(N.  C)  836, 

Statements  held  admissible  as  dying  declara- 
tions,— State  v.  Dixon  (N.  C.)  944. 

i   Z.    Trial. 

Where  statements  of  accused  on  trial  for 
murder  authorized  a  finding  that  at  the  time  of 
the  killing  he  acted  under  the  fears  of  a  rea- 
sonable man,  it  was  error  to  charge  that,  before 
the  killing  of  one  intending  to  commit  a  felony 
on  the  person  or  property  of  another  is  justi- 
fiable, it  must  appear  that  the  killing  was  nec- 
essary to  prevent  such  attack  or  mvasion. — 
Palmonr  t.  State  (Ga.)  612. 

Where  the  evidence  showed  accused  clearly 
guilty  of  assault  with  intent  to  murder,  there 
was  no  error  in  failing  to  instruct  as  to  the  law 
of  voluntary  manslaughter. — Dean  v.  State  (Go.) 
750. 

Failure  to  charge  on  the  theory  of  accident  in 
a  homicide  prosecution  held  not  error. — Dunn  v. 
Stnte  (Ga.)  772. 

Instruction  in  a  homicide  prosecution  held  er- 
ror.—Walker  T.  State  (Ga.)  787. 

The  evidence  on  indictment  for  murder  held 
to  ju.stify  an  instruction  on  voluntary  man- 
slaughter.—Hatcher  V.   State  (Ga.)  1018. 


viction  of  mnrder  in  the  first  degree,   or   ■<^ 
quittal.— State  v,  DUon  (N.  C.)  W4. 

That  the  jury  had  in  fall  view  during  thdr 
deliberations  certain  articles  held  not  to  show 
defendant  prejudiced  thereby. — State  t.  Dixon 
(N.  O.)  9*4. 

{   3.    Hewtrtal. 

A  motion  for  new  trial  for  newly  discoTered 
evidence  held-  properly  denied. — Hatcher  t. 
State  (Ga.)  1018. 

I   4.    Appeal  and  enav. 

Where  tue  evidence  requires  a  charge  as  to 
voluntary  manslaughter,  the  failure  to  giTe  it 
is  a  ground  for  reversal.- Whatley  v.  State 
(Ga.)  403. 

Testimony  as  to  the  gun  found  in  defend- 
ant's possession,  with  which  it  was  claimed  he 
shot  deceased,  having  belonged  to  and  been 
lost  by  witness  when  defendant  worked  for 
him,  held  harmless,  even  if  it  charged  a  larceny. 
—State  V.  Dixon  (N.  C.)  944. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";    "Dower." 

HJffeot  of  coverture  on  limitation,  see  "Tjimlta- 
tion  of  Actions,"  i  2. 

Gift  of  husband  to  wife,  see  "Gifts,"  (  1. 

Joinder  of,  in  execution  of  mortgage  on  home- 
stead, see  "Homesteadj"  §  1. 

Righta  of  survivor,  see  "JExecntors  and  Admin- 
istrators," <  4. 

I  1.     Matiial  rl^ta,  dvtiea.  and  UaMU. 
tie*. 

Money  of  a  wife  received  by  husband  prior 
to  the  married  woman's  act  Arid  preenmably 
his. — Jesser  v.  Armentrout's  Ex'r  (Va.)  681. 

i   S.     Marriage  settleBienta. 

A  marriage  settlement  as  to  interest  of  in- 
tended wife  in  property  of  any  otiier  person  by 
virtae  of  any  gift  or  conveyance  to  wirich  she 
might  at  any  time  thereafter  be  entitled  by  law 
held  ineffectual  to  convey  any  rights.— Tram- 
mell  v.  Inman  (Ga.)  246. 
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and  wUa. 

The  mere  fact  that  a  hnsfcand  paid  off  a  mort- 
gage on  his  wife's  land  held  not  to  bsve  given 
him  any  right  to  the  land.— Joyntf  v.  Snag  (N. 
C.)  828.  ^^ 

}  4.     Wife's  separate  estate. 

Under  facts,  held,  that  the  maker  of  a  note 
to  a  married  woman,  oe  paying  it  to  a  pledgee, 
was  entitled  to  a  performance  of  the  payee's 
oontract  to  convey  laad  to  him  for  which  the 
note  was  given.--Jfliuuiton  r.  (Svlledge  (Ghi.) 
354. 

Where  a  note  owned  by  a  wife  is  given  in 
pledge  to  secure  a  debt  which  is  part  hers  and 
m  part  that  of  her  huslMtnd,  and  sndi  parts 
are  readily  ascertainable,  the  pledge  is  valid  as 
to  the  part  of  the  debt  due  by  the  wife,  ami 
the  pledgee  is  entitled,  when  due,  to  recover 
from  the  maker  the  amount  expressed  in  the 
note.— Johnston  v.   Gulledge  (Ga.)  354. 

The  separate  estate  of  a  married  woman  is 
liable  for  the  fees  of  a  physician  whom  she 
.called  in.— Glenn  v.  Gerald  (8.  C.)  155. 

Where  husband  and  wife  conveyed  his  land 
in  trust  to  secure  a  debt  due  by  him  to  her. 


amended  by  Act  Mardi  6,  1890.— Augusta  N«t. 
Bauk  V.  Beard's  Ex'r  (Va.)  684. 

Where  husband  and  wife  convercd  his  land 
in  trust  to  secure  a  debt  due  by  him  to  her,  a 
subsequent  conveyance  with  eoTenants  of  war- 
ranty te  secure  a  debt  by  him  to  plaintiff  did 
not  create  an  implied  promise  to  bind  her  sep- 
arate estate  under  Code,  §  2502,  amended  by 
Act  Marrh  6.  1890.— Augusta  Nat  Bank  v. 
Beard's  Ex'r  (Va.)  604. 

Where  a  husband  and  wife  joined  in  a  deed 
with  covenants  of  warranty,  conveying  his 
land  in  trust  for  her  to  secure  his  indebtedness 
to  the  wife,  a  second  similar  conveyance  by 
them  to  secure  debts  to  plaintiff  could  not  be 
construed'  as  a  release  of  her  interest  in  the 
land  as  conferred  on  her  by  the  first  deed.— 
Augusta  Nat.  Bank  v.  Beard's  Ex'r  (Va.)  694. 

Married  Woman's  Act  1900,  §  2,  providing 
that  married  women  may  contract  and  be  con- 
tracted with  iu  the  same  manner  as  if  single, 
does  not  by  implication  repeal  Code,  S  2.')()2. 
enacting  that  a  married  woman  joining  her 
husband  in  a  deed  is  not  tMund  by  covenants 
nt  warranty. — Augusta  Nat  Bank  v.  Beard's 
Ex'r  (V«.)  6W. 

§   5.    Soparatioa    aad    aepsMtte   auUate- 


Civ.  Code,  §  2467,  providing  for  notice  on  de- 
fendant in  proceeding  for  alimony,  contem- 
plates a  personal  service  of  a  written  notice. — 
Baldwin  v.  Baldwin  (Ga.)  727. 

IDEM  SONANS. 

See  'Vames." 

IDENTITY. 

Of  ofFenses,  see  "Criminal  Law,"  {  6. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

0£  witness,  see  "Witnesses,"  S  8. 

IMPLIED  CONTRACTS. 

Se«  "Work  and  Labor." 
To  pay  for  support  of  parent  by  child,  see  "Par- 
ent and  ChSd." 

IMPRISONMENT. 

See  "Arrest";    "False  Imprisonment" 
£dcape  of  prisoner,  see  "Escape." 

IMPROVEMENTS. 

Allowance   or   recovery   of  compensation,   see 

"Ejectment."  {  4. 
Liens,  see  ''Mechanics'  Lieus.'-' 
Public  improvements,  see  "Municipal  Oorpora- 

tions,"  i  3. 

INCORPORATION. 

See  "Corporations,"  }  1. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  1. 


INDEMNITY. 

See  "Principal  and  Surety." 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

For  receiving  stolen  goods,  see  "Receiving  Stol- 
en Goods.'' 

i    1.    ITeeesslty    of    Indiotmeat    or    pre> 
sentment. 

Act  Nov.  21,  1901,  establishing  a  city  court 
and  providing  that  persons  charged  with  the  ' 
violation  of  the  criminal  laws  of  the  statfe 
should  not  have  the  right  to  demand  an  indict- 
ment by  the  grand  jury  of  the  county,  held  not 
uncoDstitntional,  as  relating  to  a  trial  for  a  mis- 
demeanor.—Daughtry  V.  State  (Ga.)  248. 

§    2.    Foratal  reqnlaites  of  Indletmomt. 

The  words,  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity  there- 
of," will  be  held  to  apply  to  the  act  charged 
therein.— Jones  v.  State  (Ga.)  271. 

}   3.    Reqalsltoa  and  saSolemoy  of  »eeii« 
•atiom. 

That  indictment  fails  to  designate  accused  by 
the  iuitial  of  bis  middle  name  is  immaterial. — 
Veal  V.  State  (Ga.)  705. 

Under  Acts  1891,  c.  205,  held,  that  an  indict- 
ment for  obtaining  goods  under  false  pretenses, 
whicli  did  not  charge  that  the  offense  was  done 
feloniousl.v,  should  have  been  quashed. — State 
V.  Toylor  (N.  C.)  539. 

Indictment  charging  homicide  by  striking  with 
a  stone  or  iron  hammer  held  not  defectives- 
State  V.  liark  (S.  C.)  175. 

I  4.     Motion  to  ymaah   ox   dlsailss,   %nA 
demurrer. 

An  indictment,  good  in  substance,  will  not 
be  quashed  on  a  demurrer  characterizing  it  as 
vnguo,  uncertain,  and  indefiaite.— Jones  v.  State 
(Ga.)  271. 

In  the  abseace  of  a  demurrer  pointing  out  its 
defects,  a  bill  of  indictment  in  a  prosecution  for 
robbery  will  be  held  to  have  suHicienfly  char- 
ged the  offense.— Davis  v.  State  (Ga.)  382. 

Motion  to  quash  iudictment  held  to  be  the 
proper  remedy,  under  Code,  g  1741,  where 
negroes  have  been  excluded  from  the  grand 
jury  indicting  a  negro  defendant. — State  ▼. 
Peoples   (N.  C.)  814. 

I  5.     laanea,  proof,  and  ▼ariamoo. 

An  indictment  charging  one  as  accessory  be- 
fore the'  fact  to  a  simple  larceny  htld  not  sup- 
ported by  evidence  that  accused  was  the  ac- 
tual pcri)etrator  of  the  offense. — Biggins  v. 
State   (Ga.)   707. 

An  indictment  for  arson  alleged  ownership 
of  the  house  in  "Mrs.  G.  B."  The  evidence 
showed  a  deed  to  the  proi)erty  to  "Roxie  S. 
B.,  wife  of  G.  B."  'Held,  that  a  findiug  that 
the  property  belonged  to  the  person  named  in 
the  indictment  was  no  varinnc-e. — ^Weaver  v. 
State  (Ga.)   745. 

S   6.    Oon<rletlam  of  offeaae  laelvded  lit 
oharse. 

A  convictiou  of  simple  larceny  under  an  in- 
dictment charging  larceny  from  the  house  may 
be  had  where  the  evidence  shows  that  the  ac- 
cused fraudulently  took  and  carried  away  the 
property.— Bland  ford  v.  State  (Ga.)  207. 

INDORSEMENT. 

Of  bill   of  exchange   or   promissory   note,  see 
"Bills  and  Notes,"  Si$  3,  4. 


Negligence  as  to  infant  employe  as  question 
for  jury,  aee  "Master  and  Servant,"  S  7. 

{   1.    Onatody  and  proteotloa. 

On  the  hearing  of  a  writ  of  habeas  corpus  to 
determine  the  custody  of  a  minor  child,  it  is 
an  improper  exercise  of  discretion  to  render 
judgment  depriving  one  of  the  custody  and 
awarding  it  to  another,  where  there  is  undis- 
puted evidence  of  the  right  and  fitness  of  the 
former  to  have  such  custody,  and  there  is  no 
evidence  to  the  contrary.— Carter  v.  Brett  (Ga.) 
348. 

While  the  jndge,  upon  the  bearing  of  a  writ 
of  habeas  corpus  for  the  detention  of  a  child, 
is  vested  with  discretion  in  determining  to 
whom  its  custody  shall  be  given,  such  discre- 
tion should  be  governed  by  the  rules  of  law, 
and  be  exercised  in  favor  of  the  party  having 
the  legal  right,  unless  the  evidence  shows  that 
the  custody  and  welfare  of  the  child  would 
justify  the  judge  in  awarding  its  custody  to 
another.— Monk  v.  McDaniel  (Ga.)  360. 

Evidence  that  a  father  refused  to  permit 
medicine  to  be  administered  to  one  of  his 
minor  children  while  sick  does  not  support  a 
conviction  of  the  father  for  depriving  such 
child  of  necessary  sustenance,  within  Pen. 
Code,  <  708.— Justice  v.  State  (Ga.)  1013. 

t  2.     Actions. 

Magistrate  held  to  have  power  to  appoint 
guardian  ad  litem  in  suit  in  his  court.— VVide- 
man  v.  Patton  (8.  C.)  lUO. 

INFERIOR  COURTS. 

See  "ConrtB,"  {  4. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

i2eatra{nfn0  particular  acts  or  proceedingg. 

See  "Nuisance,"  §  2. 

Assessment  of  damages  for  property  or  ease- 
ments taken  for  public  use,  see  "Eminent  Do- 
main," I  4. 

Enforcement  of  mortgage  on  homestead,  see 
"Homestead,"  i  1. 

Foreclosure  of  mortgage,  see  "Mortgages,"  §  5. 

Interference  with  transfer  of  corporate  stock, 
see  "Corporations,"  $  3. 

Taking  or  injuring  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," S  4. 

Use  of  property  demised,  see  "Landlord  and 
Tenant,"  §  2. 

Violation  of  liquor  lawB,  see  "Intoxicating  Li^ 
uors,"  8.  4. 

(   1.    Subjects  of  pratection  and  relief. 

In  an  action  to  enjoin  enforcement  of  writ  of 
possession  under  judgment  in  ejectment,  where 
plaintiff  claimed  possession  as  a  homestead, 
documentary  evidence,  showing  sale  of  home- 
stead by  the  sheriff  uuder  an  execution,  held  ad- 
missible.— American  Freehold  Land  Mortg.  Co. 
v.  Walker  (Ga.)  59. 

An  injunction  will  not  issue  at  the  instance 
of  a  taxpayer  to  restrain  an  ultra  vires  niiiiiici- 
ual  act  which  can  in  no  wise  injuriously  affect 
him.— Blanton  v.  Merry  (Ga.)  211. 


cute  and  deliver  tne  required  conveyance. — Mor- 
ris V.  Continental  Ins.  Co.  (Ga.)  474. 

An  injunction  to  restrain  the  breach  of  a  con- 
tract will  not  be  granted,  where  there  is  no 
proof  that  the  real  party  in  interest  had  any 
contractual  relation  with  the  defendant. — At- 
lantic &  B.  B.  Co.  V.  Southern  Pine  Co.  (Ga.t 
500. 

{  2.    Aotioiu  for  Injnnetioiia. 

In  an  action  by  a  street  railway  company  to 
enjoin  the  erection  of  a  building  to  replace  a 
burned  building  as  too  near  the  track  of  the 
railway  company,  a  denial  of  the  injunction  on 
the  evidence  held  proper. — Savalinah  Electric 
Co.  V.  Pedrick  (Ga.)  467. 

Where  one  having  a  right  to  sue  to  enjoin  a 
breach  of  the  contract  joins  with  him  parties 
between  whom  and  the  defendant  there  is  no 
privity  of  contract,  there  is  a  misjoinder  of 
plaintiffs.— Atlantic  &  B.  R.  Co.  ▼.  Southern 
Pine  Co.  (Ga.)  500. 

t  3.    Preliminary  and  interloemtory  ia- 
Jnnctiona. 

An  order  restraining  the  cutting  o(  timber 
held  properly  continued  until  the  final  hear- 
ing of  an  action  to  try  title  to  timber  lands, 
under  Acts  1901,  c.  666,  f  1.— Alleghany  Co. 
V.  East  Coast  Lumber  Co.  (N.  C.)  331. 

In  an  action  to  restrain  the  foreclosure,  re- 
straining order  issued  should  not  be  dissolved 
before  the  trial  on  the  comiug  in  of  an  answer, 
where  the  pleadings  raised  a  serious  conten- 
tion.— Harrington  v.  Rawls  (N.  C.)  461. 

A  temporary  injunction  restraining  disposi- 
tion of  assets  in  North  Carolina  of  an  estate 
settled  in  Georgia,  in  which  the  administra- 
tor was  alleged  to  have  committed  a  devasta- 
vit, held  properly  continued  to  the  hearing  of 
the  cause. — Coleman  v.  Howell  (N.  C.)  55.5. 

Where  injunction  is  dissolved,  the  case  should 

be  referred  to  ascertain  amount  of  damages  un- 
der the  injunction  bond. — City  Council  of  Green- 
ville v.  Manldin  (S.  C.)  200. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  {  S. 

INQUEST. 

Of  coroner,  see  "Coroners." 

INSANE  PERSONS. 

Criminal  responsibility,  see  "Criminal  X<aw,"  ( 
2. 

INSOLVENCY. 

See   "Assignments   for   Benefit  of   Creditors"; 

"Bankruptcy." 
Of  corporation,  see  "Corporations,"  |  6L 

INSTRUCTIONS. 

In  civil  actions,  see  "New  Trial,"  i  2;   "TriaL" 

a  6-8. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  12;    "Homicide,"  {  2. 

INSURANCE. 

Gift  of  insurance  policy,  see  "Gifts,"  |  1. 

S  1.  Inanraaoe  acenta  wad  brokers. 

Eviilenoe  in  nn  action  by  an  insurance  agent 
against    the    general    agent    for    one-half    the 
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An  insurance  agent,  claiming  one-half  tlie 
commissiona  on  a  policy  written  on  ai>plioa- 
tiou  forwarded  by  another  agent,  held  not 
bound  by  a  rule  of  the  general  agent  as  to 
payment  of  joint  commissiona  of  which  he  had 
no  Itnowledge.— Lane  v.  Raney  (N.   C.)  820. 

Where  one  of  two  subagents  claimed  half 
the  commission  on  a  life  policy  written  on  ap- 
plication of  the  other,  the  general  agent  was 
not  liable  for  such  claim,  if  he  had  paid  the 
commissions  to  the  one  forwarding  without 
knowledge  thereof.— Lane  v.  Raney  (N.  C.)  820. 

S   S.    Xacmvable  Interest. 

Grantee  in  deed  adjudged  Toid  as  against 
grantor's  creditors  held  to  have  an  insurable 
interest  in  the  house  thereon.— Steinmeyer  v. 
Steinmeyer  (S.  C.)  184. 

i  3.  Asaiguneiit  •>  other  transfer  of 
poller. 

A  policy  of  life  insurance  is  a  chose  in  action, 
and  assignable,  under  Civ.  Code,  8  3077,  even 
before  the  death  of  the  insured.— Steele  t.  Gat- 
lin  (Ga.)  253. 

An  assignment  of  a  life  insurance  policy 
must  be  in  writing.— Steele  v.  Gatlin  (Ga.)  253. 

I  4.  AToldanoe  of  poUey  for  mlsrepre- 
seatatlom,  fraud,  or  breaeh  of 
xrarrsntT  or  condition. 

Condition  of  policy  of  insurance  requiring  sole 
and  unconditional  ownership,  AeW  not  violated 
under  the  evidence. — Steinmeyer  v.  Steinmeyer 
(S.  C.)  184. 

I  S.  Forfeiture  of  policy  for  breach  of 
promissory  'varranty,  covenant, 
or  condition  anbieqnent. 

The  requirement  of  a  fire  policy  that  insured 
shall  snbmit  to  an  examination  touching  the 
destruction  of  the  property  held  binding. — Fire- 
men's Fund  Ins.  Co.  v.  Sims  (Ga.)  269. 

Where  insured  voluntarily  absents  himself 
80  that  he  cannot  be  found  for  examination 
under  oath,  under  the  conditions  of  a  fire  in- 
surance policy,  neither  the  insured  nor  any  one 
claiming  under  him  can  maintain  an  action  on 
the  policy.— Firemen's  Fund  Ins.  Co.  v.  Sims 
(Ga.)  260. 

Amount  of  certificate  of  indebtedness  given  in 
part  payment  of  premium  held  properly  deduct- 
ed from  accumulated  profits  before  their  applica- 
tion to  extension  of  forfeited  policy.— Tate  t. 
Mutual  Benefit  Life  Ins.  Co.  (N.  C.)  892. 

I  6.  Estoppel,  iralver,  or  agreements 
affecting  right  to  avoid  or  for- 
feit policy. 

Where,  in  au  accident  policy,  there  is  an  ex- 
press stipulation  that  no  agent  can  waive  any 
condition  of  the  policy,  the  insured  by  its  ac- 
ceptance is  estopped  from  relying  on  any  agree- 
ment waiving  an  enumerated  condition. — 
Thornton  v.  Travelers'  Ins.  Co.  (Ga.)  287; 
Travelers'  Ins.  Co.  v.  Thornton,  Id. 

S  7.  Extent  of  loss  and  Uablllty  of  In- 
surer. 

A  coach  specially  equipped  as  a  ^ay  car  held 
not,  in  the  contemplation  of  an  accident  i>olicy, 
a  passenger  car,  using  steam  as  a  motive  power. 
— Travelers"  Ins.  Co.  v.  Austin  (Ga.)  522. 

The  paymaster  of  a  railroad  company,  trav- 
eling on  business  from  station  to  station,  and 
stopping  between  them  to  pay  off  employ^, 
held  not  a  passenger  within  the  meaning  of  an 
accident  policy. — ^Travelers'  Ins.  Co.  v.  Austin 
(Ga.)  522. 

{  8.     Notlee  and  proof  of  loss. 

A  refusal  to  pay  a  claim  for  a  total  disabi' 
under  an  accident  policy  would  not  reliev- 


Id. 

i  O.     Actions  on  policies. 

In  an  action  brought  against  an  insurance 
company  in  a  county  other  than  that  in  whicll 
its  principal  otflce  is  located,  the  jurisdiction  of 
the  court  held  not  shown. — Orebangh  v.  Equity 
Life  Ass'n  (Ga.)  208. 

In  a  suit  on  an  accident  insurance  policy  for 
loss  of  time  during  total  disability,  it  is  error 
to  allow  an  amendment  setting  up  a  claim  for 
a  partial  disability  after  the  total  disability,, 
when  the  amendment  does  not  allege  that  proof 
of  such  claim  was  duly  made.— Thornton  v. 
Travelers'  Ins.  Co.  (Ga.)  287;  Travelers'  Ins. 
Co.  V.  Thornton,  Id. 

Where  an  accident  insurance  company  seeks 
to  avoid  liability  under  a  clause  providing  that 
it  shall  not  be  liable  for  any  injuries  resulting 
wholly  or  in  part  from  hernia,  it  is  incumbent 
on  the  company,  after  it  is  shown  that  an  in- 
jury resulted  from  an  accident,  to  show  that 
hernia  was  the  contributing  cause. — Thornton 
v.  Travelers'  ins.  Co.  (Ga.)  287;  Travelers' 
Ins.  Co.  v.  Thornton,  Id. 

A  party  having  the  possession  of  a  policy  on 
the  life  of  his  intestate  has  a  right  to  take  out 
administration  and  sue  on  the  policy,  though 
his  intestate  was  a  nonresident. — Page  v.  Life 
Ins.  Co.  of  Virginia  (N.  C.)  543. 

The  possession  of  a  life  policy  reciting  that  it 
should  not  be  delivered  till  the  first  premium 
was  paid  is  prima  facie  evidence  of  payment. — 
Page  V.  Life  Ins.  Co.  of  Virginia  (N.  C.)  543. 

A  defendant  in  an  action  on  a  life  policy,  who 
admits  its  execution  and  the  death  of  the  as- 
sured before  the  falling  due  of  the  first  renewal 
premium,  has  the  burden  of  proving  that  the 
policy  was  not  in  force.— Page  v.  Life  Ins.  Co. 
of  Virginia  (N.  C.)  543. 

In  an  action  on  a  life  policy,  an  instruction 
that  if  the  jury  believed  the  evidence  they  should 
find  that  the  policy  was  in  force  held  proper. — 
Page  V.  Life  Ins.  Co.  of  Virginia  (N.  C.)  543. 

Pleading  in  an  action  on  a  life  policy  con- 
strued, and  held  to  raise  the  issue  as  to  whethr 
insured  had  become  so  intemperate  as  to  ' 
pair  his  health,  authorizing  cancellation  of 
cy.— Williford  v,  .SStna  Life  Ins.  Co.     C 
165. 

Instruction  in  an  action  on  life  insur 
cy  as  to  right  of  insurer  to  cance' 
temperance    held   proper. — Willifor 
Life  Ins.  Co.  (S.  O.)  165. 

1 10.   Mntnal  benefit  Insnr' 

By-laws  enacted  by  a  frate 
der  will,  in  the  absence  of 
intention  to  the  contrary,  ' 
a  prospective  operation.—'' 
men  of  the  World  v.  T" 
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Criminal,  see  "C 
Of  testator,  ser 
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See  "Injunction,"  9  3. 

INTERLOCUTORY  JUDGMENT. 

Appealabilitr,  Bee  "Appeal  and  Error,"  S  8. 

INTERNAL  REVENUE. 

Registry  of  agreement  Aeld  admissible,  though 
the  registration  did  not  show  a  revenne  stamp 
on  it— RaUiff  v.  Ratlilf  (N.  O.)  887. 

INTERROGATORIES. 

To  jury,  see  "Trialj"  i  ». 

To  witnesses,  see  "Depositions." 

INTOXICATING  LIQUORS 


i    1.    Uee: 

The  term  "Citizeus,"  as  used  in  a  town  char* 
ter,  providing  that  the  town  authorities  should 
have  power  to  license  a  sale  of  liquor,  but 
should  not  grant  any  application  unless  ac- 
companied by  "a  petition  signed  by  two-thirds 
of  the  citizens,"  embraces  only  the  qualified 
voters  of  the  town.— Wray  v.  Harrison  (Ga.) 
351;  Harrison  t.  Wray,  Id. 

I  S.     Oiteasea. 

Laws  1897,  c.  411,  §  1,  held  to  prohibit  sale 
of  intoxicating  liquors  within  a  certain  distance 
of  a  certain  place,  though  in  a  county  other 
than  that  in  wliich  is  the  place.- State  t.  Knotts 
(N.  O.)  444. 

I  S.     Oiiatlul  proa«oatioa«. 

Judgment  of  guilty  held  errooeouf,  where  the 
only  evidence  as  to  the  character  of  the  liquor 
sold  is  that  it  was  beer;  the  evidence  not  show- 
ing what  kind  of  beer,  or  that  it  was  an  in- 
toxicating liqnor.— Du  Vail  v.  CSty  Council  of 
Angnsto  (6a.)  205. 

On  a  trial  for  an  illegal  sale  of  liquor,  proof 
held  to  authorize  a  conviction.— Mack  t.  State 
(Ga.)  776. 

{  4.     Ab«tem«mt   and   la^nnetloii. 

A  dispensary  where  intoxicating  liquors  are 
openly  sold  under  color  of  lawful  authority, 
though  in  violation  of  law,  is  not  a. "blind  ti- 
ger," subject  to  be  abated  or  enjoined  under 
Act  Dec  19,  1899.— Cannon  t.  Merry  (Ga.) 
'-'74. 

An  order  restrainiag  a  party  from  selling 
liquor  under  a  void  license  does  not  have  the 
«ffect  to  restrain  him  from  proceeding  to  pro- 
cure a  license  in  accordance  with  law,  and  wnen 
such  a  license  is  issued  to  him  he  does  not  vio- 
late an  injunction  by  selling  under  it. — Wray  v. 
Harrison  (Ga.)  351;  Harrison  v.  Wray,  Id. 

The  remedy  provided  in  Act  Dec.  19,  1899, 
for  abating  by  injunction  a  blind  tiger,  is  cu- 
mulative of  other  remedies. — Legg  t.  Ander- 
son (Ga.)  720. 

A  suit  by  a  number  of  individuals  under  the 
blind  tiger  act  of  1899  (Acts  1899,  p.  73), 
describing  themselves  as  residents  of  a  named 
city,  and  as  "mayor  and  councilmen"  of  such 
city,  is  a  suit  of  the  iudividuals  named  in  the 
petition.— Legg  v.  Anderson  (Ga.)  720. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  {  6. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  i  5.   . 
Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  {  4. 


JOINDER. 

Of  cause*  of  action,  see  "Actkm,"  $  S. 

Of   cflui^es  of  action   against   corporatioa    and 

vendor    of    corporate    stock,    Me    **Ck>rpora> 

tions,"  {  8. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "CourU";    "Justices  of  the  Peace." 
Mandamus  to  judge,  see  "Mandamus,"  |  2. 

i   1.    Kights,  powers,  duties,  sad  IlsMI- 
Itlefc 

A  motion  to  set  aside  a  verdict  and  vacate 
the  sentence  cannot  be  entertained  by  a.  judge 
of  a  city  court  in  vacation. — Chapman  t.  State 
(Ga.)  998. 

Under  Laws  1801,  c  pS,  $  4,  a  judge  hold- 
ing by  rotation  in  one  district  and  residing  in 
another  has  no  jurisdiction  of  a  motiOB  to 
reduce  an  allowance  of  alimony  pendente  lite. 
made  in  a  canse  pending  in  the  county  of  his 
residence. — Moore  v.   Moore  (N.  C.)  822. 

Under  Const  art  4,  (  23,  the  salariea  ot 
the  chief  justice  and  associate  justices  of  the 
supreme  court  are  exempt  from  taxation,  eitber 
direct  or  otherwise. — In  re  Taxation  of  Salaries 
of  Judges  (N.  0.)  970. 

It  is  in  the  power  of  a  judge  at  chambers  to 
make  an  order  of  reference. — Green  v.  McCar- 
ter  (S.  C.)  157. 

Judge  may  grant  writ  of  assistance  on  rule 
to  show  cause  at  chambers. — Murchiaon  t.  Mil- 
ler (S.  C.)  177. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Goarts,** 
fi  2. 

Elnforcement  by   creditors'    suit   see   "Credit- 
ors' Suit" 
Review,  see  "Appeal  and  Error." 
Sales  under  juugroent,  see  "Judicial  Sales." 

In  particular  chM  aetUms  or  proeeedtn^s. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  i  18. 
On  note,  see  "Bills  and  Notes,"  §  5. 

{   1.    Hatwe  and  eeaenttals  la  ceaeraL 

A  judgment  against  a  railroad  company  for 
damages  to  property,  rendered  iu  any  other 
county  than  the  one  in  which  the  cause  oiigi- 
natcd.  is,  under  CSv.  Code,  §  2334,  "ottnriy 
void"  unless  brought  in  the  county  where  is  the 
principal  otUce  of  the  company,  which  had  no 
agent  in  the  county  where  the  cause  of  action 
originated.— Southern  Ry.  Co.  v.  Brock  (Ga.) 
05. 

A  married  woman  held  not  a  party  to  action 
In  which  there  was  judgment  of  foreclosnre  and 
sale  of  her  land.— Swift  v.  Dixon  (N.  C.)  45& 

i  2.    By  defaolt. 

A  default  will  not  be  opened  at  the  instance 
of  a  defendant  unless  he  shows  a  "reasona- 
ble excuse"  for  failing  to  file  an  answer  at 
the  first  term. — Deering  Harvester  Co.  v. 
Thompson  (Ga.)  772. 

An  order  allowing  defendant  until  after  the 
I  adjournment  of  the  appearance  term  in  which 
I  to  answer  hfUl  a  reasonable  excuse  tor  failing 
I  to  file  an  answer  at  the  first  term. — Deering 
I  Uarveiiter  Co.  r.  Thompson  (Go.)  772. 
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same  as  tfiongn  tney  b&a  been  bled  at  tne 
proper  term;  and  hence  refusal  of  default  judg- 
ment during  second  term  waa  proper. — White  v. 
Lokey  (N.  C.)  445. 

Ob  motion  to  set  aside  a  judgment  by  de- 
fault, defendant's  act  held  to  constitute  nn- 
excusable  neglect,  so  that  the  motion  was  prop- 
erly overruled.— Morris  t.  Lirerpool,  L.  &  G. 
las.  Co.  (N.  C.)  577. 

S    3.     On  trial  of  laanea. 

The  giving  of  a  bond  by  a  defendant  In  at- 
tachment to  dissolve  a  garnishment  does  not 
have  the  effect  of  converting  the  attachment 
proceeding  into  a  suit  authorizing  a  judgment 
in  pei-sonam  against  the  debtor.— Henry  v.  Len- 
oox-Haldeman  Co.  (Ga.)  383. 

The  giving  of  a  bond  to  dissolre  a  garnish- 
ment issued  on  an  attachment  does  not  convert 
the  proceeding  into  m  suit  aathorizing  a  per- 
sonal Jadgment  against  the  defendant. — Beaadey 
T.  Iiennox-Haldeman  Co.  (Qa.)  385. 

i    4.     Qpenins   or  vaoatisc- 

A  motion  to  set  aside  a  judgment  must  be 
on  some  defect  apparent  on  the  face  of  the 
record.— Regopoulas  v.  State  (Ga.)  1014. 

Held  error  under  the  facts  to  set  aside  a  judg- 
ment, under  Code  Civ.  Proc.  J  195,  for  mis- 
take, excusable  neglect,  etc. — Peeples  v.  Ulmer 
<S.  C.)  429. 

Where  a  circnit  court  is  adjourned  to  a  fntnre 
•day  by  an  order  entered  of  record,  as  provided 
in  Code,  c.  112,  {  4,  all  judgments  made  by  such 
court  before  or  during  the  day  of  adjournment 
become  final,  and  cannot  t>e  set  aside  at  the 
adjourned  term. — Childers  t.  Loudin  (W.  Va.) 
637. 

S  5.     EqnltaUe  reUef. 

In  a  suit  for  relief  from  a  judgment  fore- 
closing a  mortgage,  plaintiff  held  concluded  by 
the  foreclosure  judgment. — Reyuold.s  &  Hamby 
Kstate  Mortg.  Co.  v.  Martin  <Ga.)  796. 

i  e.     Collateral  attack. 

Whether  a  court  of  the  United  States  can 
adjudge  a  partnership,  which  has  been  dis- 
solved by  the  death  of  one  of  the  partners,  a 
bankrupt,  cannot  be  collaterally  questioned  in 
a  state  court. — Wilson  v.  I'arr  (Ga.)  5. 

J  7.     Coaatraotlon     and     operation     in 
general. 

Order  in  partition  suit  construed  nof  to  set 
aside  the  judgment  thereon  as  fraudulent,  but 
merely  to  set  aside  order  confirming  report  of 
rommissioners  and  to  give  applicant  leave  to 
show  why  their  return  should  not  be  confirmed. 
— reeples  v.  Ulmer  (S.  0.)  429. 

S  8.     MjBxgvr  and  bar  ef  eanaea  of  aotiea 
and  defenaea. 

A  judgment  against  one  of  two  Joint  and 
several  obligors,  which  has  never  been  satisfied, 
is  no  bar  to  a  suit  against  the  other. — Booth  v. 
Huff  (Ga.)  381. 

nisniissal  of  an  injunction  proceeding  in  an 
action  in  another  state,  on  the  ground  that  the 
complaint  was  insufficient,  held  not  a  decision 
on  the  merits,  and  therefore  not  a  bar  to  au 
Action  in  North  Carolina  for  the  same  cnnse. — 
Coleman  t.  Howell  (N.  O.)  555. 

Failure  to  set  up  a  cotmterclaim  in  a  prior 
action  held  not  to  estop  defendant  to  set  it 
up  in  a  subsequent  suit. — 8hankle  v.  Whitley 
(^'.  0.)  574. 

A  judgment  in  one  county  in  proceedings  to 
establish  a  ferry  held  not  an  estoppel  of  pro- 
ceedings by  the  same  parties  in  another  county 
to  establish  a  ferry  at  the  same  place. — liobin- 
Bon  V.  Lamb  (N.  C.)  701. 


by  ner  agamst  ber  husband  and  a  surety  on  a 
Imud  given  under  Pen.  Code,  i  386,  on  mar- 
riage after  seduction,  to  maintain  and  support 
the  said  wife  and  her  child  for  five  years. — 
Crew  v.  Hutchesoa  ^a.)  Hi. 

Wliere  the  life  tenant  and  remaindermen  sued 
to  remove  a  trustee,  and  the  petition  is  refused, 
and  the  parties  file  a  second  petition  and  by 
agreement  the  trustee  is  dischnrijed.  a  decree 
rendered  <m  first  petition  held  binding  on  the 
parties.- Archer  v.  Archer  (Ga.)  219. 

WTiere.  in  proceedings  to  remove  a  trustee,  a 
mother  represents  her  children,  they  are  bound 
by  the  deo-ee,  though  no  gnardLnn  ad  litem  is 
appointed.— Ardier  v.  Arclier  (Ga.)  219. 

An  interlocutorj'  judgment  of  a  trial  judge  on 
an  equitable  iietitkin,  aflirmed  by  the  supreme 
court,  hrld  not  res  judicata,  because  not  based 
solely  on  a  question  of  law.— Collins  t.  Carr 
(Ga.)  373. 

In  reversing  a  judgment,  the  supreme  court 
held  to  have  necessarily  decided  that  the  trans- 
fer of  certain  warehouse  receipts  passed  title 
to  the  goods  to  the  assignee,  and  therefore  that 
question  was  res  judicata.— Maynard  v.  Newton 
(Ga.)  37tl;   Newton  v.  Maynard,  Id. 

A  decisioQ  of  the  supreme  court  rendered  on 
one  state  of  facts  is  not  res  judicata  on  another 
trial  of  the  same  cause,  when  a  new  issue  has 
t>een  introduced  and  the  evidence  is  substan- 
tially different.— Bass  Dry  Goods  Co.  T.  Granite 
City  Mfg.  Co.  (Ga.)  415. 

An  order  allowing  the  withdrawal  of  a  claim, 
if  the  claim  be  in  fact  withdrawn,  held  not  an 
adjudication  of  the  same  upon  the  merits. — 
Huntress  v.  Portwood  (Ga.)  513. 

Judgment  in  ejectment  or  decree  in  jiartition 
held  not  to  prevent  defendant  from  clamiing  an 
interest  in  common  with  plaintiffs  under  an 
after-acquired  title.— Carter  v.  White  (N.  C.) 
442. 

A  commissioner's  deed  and  judgment  roll  in 
an  action  to  set  aside  a  conveyance  to  defend- 
ant's son  as  a  fraud  on  creditors  held  admissi- 
ble in  ejectment  by  the  successful  plaintiff  to 
recover  possession.- Finch  v.  Finch  (S.  C.)  015. 

An  instruction  that  one  not  a  party  to  an 
action  to  set  aside  a  ronvej'ance  as  a  fraud  on 
creditors  was  not  "bound"  thereby  was  not 
error.— Finch  v.  Finch  (N.  0.)  615. 

In  a  suit  to  remove  trustees  for  breach  of 
trust,  records  in  prior  suits  settled  by  the 
deed  of  trust  held  properly  admitted,  tiiough 
plaintiff  was  not  a  party  to  the  suits. — Beldiug 
V.  Archer  (N.  C.)  800. 

Where  a  receiver  in  supplementary  proceed- 
ings sued  to  recover  a  note  as  the  property  of 
the  debtor,  the  judgment  against  him  held  not 
binding  on  any  creditor  save  the  one  who  in- 
stituted the  proceedings. — Southern  Loan  & 
Trust  Co.  V.  Benbow  (N.  C.)  896. 

Judgment  in  quo  warranto  held  not  res  judi- 
cata in  action  for  fees  of  office. — McCall  v. 
Zachary  (N.  C.)  903. 

{10.  Lion. 

Under  Code,  J  435,  relating  to  docketing  Judg- 
ments, the  docketing  of  a  judgment  for  dam- 
ages and  for  costs,  which  omitted  the  judgment 
for  damages,  held  not  sntHcient  so  as  to  create 
a  lien  for  the  judgment  for  damages. — Wilson 
T.  Beaufort  CJounty  Lumber  Co.  (N.  C.)  505. 

Each  of  two  separate  parcels  of  laud  owwed 
by  a  judgment  debtor  at  the  time  of  the  docket- 
ing of  the  judgment  held  linble  for  its  own  pro- 
portion of  the  docketed  judgment. — Wilson  v. 
Beaufort  County  Lumber  Co.  (N.  C.)  505. 
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tne  date  oi  tbe  dockotmg  of  tne  judgmeut. — 
Wilson  T.  Beaufort  County  Lumber  Co.  (N.  0.) 
665. 

{11.   Forelcn  Jadgments. 

Const  U.  S.  art.  4,  §  1,  held  not  to  prerent 
the  impeachment  of  the  order  of  the  probate 
court  of  another  state  on  the  ground  of  fraud. — 
Coleman  y.  Howell  (N.  C.)  555. 

Code  Oa.  1882,  §8  2608,  3828.  held  to  author- 
ize the  impeachment  in  North  Carolina  of  a 
judgment  of  a  Georgia  probate  court,  on  the 
ground  of  fraud  practiced  on  the  court  and 
heirs  at  law. — Coleman  v.  Howell  (N.  0.)  555. 

The  supreme  court  will  not  enjoin  corporate 
authorities  from  doing  acts  required  to  carry 
into  effect  judgment  of  circuit  court  of  the 
United  States.— Holstein  v.  Board  of  Com'rs  of 
Edgefield  County  (S.  C.)  180. 

§  IS.   Snapenaiom,   enforoemeiit,   and   re- 
■witml. 

Under  Ciy.  Code,  {  3761,  an  entry  on  the 
execution  by  the  proper  officer,  unless  record- 
ed, will  not  arrest  the  running  of  the  dormancy 
statute.— Nowell  v.  Haire  (Ga.)  719. 

{  13.   Payment,  ■•tiafketloa,  merger,  and 
disoIiasKe. 

"Where  a  person  sues  on  a  judgment  constitut- 
ing a  lien  on  the  debtor's  homestead,  and  ob- 
tains a  new  judgment,  the  first  judgment  held 
not  merged  therein. — Springs  t.  Pharr  (N.  C.) 
590. 

JUDICIAL  NOTICE. 

In  criminal  prosecutions,  see  "Criminal  Law," 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Elxecntora  and 

Administrators,"   §  6. 
On  execution,  see  "Execution,"  §  3. 

A  purchaser  at  judicial  sale  olitains  no  right 
to  the  deeds  constituting  the  cliain  of  title  to 
the  land  in  the  hands  of  the  original  owner. — 
Gay  V.  Warren  (Ga.)  86. 

Where,  on  motion  for  writ  of  assistance,  re- 
spondent claims  that  tbe  sale  is  void,  held  un- 
necessary to  prove  deed  and  demand  for  pos- 
session.— Alurchison  v.  Miller  (S.  O.)  177. 

A  sale  held  not  a  judicial  sale.— McAllister  t. 
Harman   (Va.)  920. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 

Jurisdiction  c^fparUcular  actions  or  ■proceedings, 

Criminnl  prosecution,  see  "Criminal  Law,"  §  4. 

Disbarment  proceedings,  see  "Attorney  and  Cli- 
ent," !  1. 

Garnishment  proceedings,  see  "Garnishment," 
§  1. 

On  insurance  polic.v,  see  "Iiisurnnce,"  §  9. 

Proceedings  to  establish  ferry,  see  "Ferries," 
8  1. 

Special  JxirisdicOons. 

Appeals  from  justices'  courts,  see  "Justices  of 
the  Peace,"  §  3. 

Appellate  jurisdiction,  see  "Appeal  and  Er- 
ror," i  2, 

Appellate  juriadiction,  see  "Criminal  Law,"  $ 

Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Pence,"  jl  1. 
Particular  courts,  see  "Courts." 


count  of  color,  see  "Civil  Rights." 
Grounds  for  reference  instead  of  trial  by  jui7, 

see  "Reference,"   §  1. 
In  divorce  proceedings,  see  "Divorce,"  {  3. 
Instructions  in    civil   actions,   see  'Trial,"    if 

6-8. 
Instructions     in     criminal     prosecuti<MiB.      see 

"Criminal  Law,"  S  12. 
Questions  for  jury  in  civil  actions,  see  "Trial." 

§  5. 
Questions    for   jury    in   criminal    prosecutions, 

see  "Criminal  Law,"  S  10. 
Special  laws  effecting,  see  "Statutes,"  i  2. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  §  5. 
Verdict  in  civil  actions,  see  "Trial,"  I  9. 
Verdict  in  criminal  prosecutions,  see    Criminal 

Law,"  $8  10-13. 

{   1.    BIkM  to  trUl  by  Jnry. 

Under  the  act  creating  the  city  court  of  Bain- 
bridge,  it  is  not  necessary  to  take  the  vertii'-t 
of   a   jury,   unless   demanded,   though   the    suit 

I  is  for  nnliqiiidated  damages. — Waterman  t.  GUs- 

j  son  (Ga.)  95. 

A  judge  of  a  city  court,  who  has  power  t» 
determine  civil  cases  when  no  demand  for  a 
jury  trial  is  made  within  a  given  time,  may  in 
his  discretion  submit  a  civil  case  to  a  jury, 
though  no  demand  therefor  has  been  made. — 
Thornton  v.  Travelers'  Ins.  Co.  (Ga.)  287; 
Travelers'  Ins.  Co.  v.  Thornton,  Id. 

Under  Acts  1899,  p.  413  festablishing  the  city 
court  of  Washington)  §§  17,  25,  defendant  in 
civil  action  cannot  obtain  as  a  matter  of  right 
a  jury  trial  without  the  statutory  demand.— 
Heard  v.  Kennedy  (Ga.)  509. 

I   2.    Snmmoning,  attendance,  dlsolutrKek 
and  oompensatlon. 

Merely  purging  the  jury  list  of  the  names 
of  those  who  have  not  paid  their  taxes,  with- 
out adding  new  names,  held,  under  Code,  Sf 
1722,  1728,  not  to  vitiate  the  venire.— State  t. 
Dixon  (N.  C.)  944. 

{   3.     Competency   of   Jurors,   dtallonges, 
and  objeotions. 

While  it  appeared  that  one  of  the  jurors  had 
before  the  trial  moved  into  another  county  and 
was  living  there,  yet  as  his  affidavit  showed 
that  he  was  on  a  temporary  visit,  without  any 
intention  of  changing  his  residence,  and  fnlly 
intended  to  return,  the  trial  judge  was  author- 
ized to  find  that  he  was  not  disqualified. — Sibes 
V.  State  (Ga.)  346. 

When  the  accused  is  given  a  list  of  the  petit 
jurors,  and  it  appears  that  one  of  tbe  jurors 

served  on  the  grand  jury  which  returned  the  in- 
dictment, a  failure  to  object  is  a  waiver  of  his 
disqualification. — Sapp  v.  State  (Ga.)  410. 

After  a  jury  has  been  accepted  it  is  error  to 
permit  the  plaintiff  to  l>eremptorily  challeuKe 
a  juror.— Dunn  v.  Wilmington  &  W.  R.  Co. 
(N.  C.)  862. 

Error  in  allowing  a  plaintiff  to  peremptorily 
challenge  a  juror  after  the  jury  has  been  ac- 
cepted by  the  parties  held  prejudicial  to  the  de- 
fendant.—Dunn  V.  Wilmington  &  W.  B.  Co. 
(N.  C.)  802. 

JUSTICES  OF  THE  PEACE. 

Criminal  jurisdiction,  see  "Criminal  Law,"  {  4. 

(    1.    CiTll  Jurisdiction  and  antbority. 

The  landlord  and  tenant  act  gives  a  justice 
no  jurisdiction  of  an  action  in  ejectment  by  a 
mortgagee  against  a  mortg.igor  in  possession  in- 
volving title  to  realty.— Smith  T.  Garris  (X.  C.» 
410. 
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Under  Const,  art.  4.  i  2T.  and  Code,  i  835, 
JkeM  not  necesKary  that  a  plaintiff  in  justice's 
court  formally  remit  excess  of  account  sued  on 
«Ter  $100  to  sustain  jurisdiction:  the  amount 
<lemanded  being  $200.— Knigbt  v.  Taylor  (N-  C.) 
537. 

%   It.    Pro«edare  In  oItU  eaaea. 

A  justice's  summons  held  fatally  defecttre, 
'nrhpre  it  does  not  disclose  whether  a  lodge  sued 
is  either  a  corporation  or  a  partnership. — Wynu 
▼.  Richard  Allen  Lodge,  No.  14,  K.  P,  (Ga.) 
29. 

The  debtor  in  garnishment  proceedings  in  jus- 
tice court  held  not  entitled  to  maintain  against 
the  magistrate  a  rule  for  the  money  deposited 
with  him  by  the  garnishee  without  first  snowing 
that  the  magistrate's  judgment  adjudging  the 
fund  subject  to  garnishment  had,  on  certiorari 
sued  out  by  him,  been  set  aside. — Lampkin  t. 
Northington  (Oa.)  3fl0. 

In  an  action  on  certain  notes,  a  copy  of  a 
motion  to  strike  a  certain  contract-  as  an  ex- 
hibit held  properly  overruled. — National  Com- 
puting Scale  Co.  v.  Eaves  (Ga.)  783;  Eaves 
•V.    National   Computing   Scale  Co.,   Id. 

On  criminal  trial  before  magistrate,  he  should 
take  testimony  of  witness  in  writing  and  have 
it  signed  by  him  at  the  trial. — State  r.  Conkle 
<S.  0.)  173. 

f    3.    ReTiew  of  prooeedlaxB- 

'Where  writ  of  certiorari  was  issued  on  a  bond 
not  approved,  it  should  be  dismissed,  though  the 
justice  testified  that  he  had  mentally  approved 
the  same,  but  had  neglected  to  indorse  his  ap- 
proval.—Dykes  V.  Twiggs  County  (Ga.)  38. 

Where  the  error  alleged  is  that  the  verdict  is 
contrary  to  the  law  and  the  evidence,  and  the 
•evidence  demanded  a  verdict  for  plaintiff  in  cer- 
tiorari, the  superior  court  should  order  a  new 
trial  in  the  magistrate's  court.— Pike  v.  Sutton 
<Ga.)  58. 

Where,  in  an  action  to  foreclose  a  laborer's 
Hen,  judgment  is  rendered  for  plaintiff  before  a 
magistrate,  and  defendant  sues  out  a  certiorari, 
and  it  is  overruled,  the  court  can  only  affirm  the 
judgment  of  the  justice.— Baruett  v.  Tant  (Oa.) 

er,. 

Where  a  superior  court  overrules  all  the 
grounds  of  a  petition  for  certiorari,  save  that 
the  verdict  was  for  an  amount  larger  than  sued 
for,  tbat  court  may,  with  the  assent  of  plaintiff, 
««rrect  the  verdict  and  the  judgment  by  reducing 
them  to  the  amount  claimed. — Seaboard  Air  line 
Ry.  T.  Christian  (Ga.)  6«. 

Petition  for  certiorari  held  to  raise  only  a 
single  exception  as  to  the  costs. — Wing  t.  Block- 
er (Ga.)  «f. 

Where  the  verdict  in  the  magistrate's  court  for 
defendant  was  amply  supported  by  the  evidence, 
overruling  a  petition  for  certiorari  held  proper. 
—Wall  V.  Macon,  D.  &  S.  R.  Co.  (Ga.)  72. 

W^here  judgment  of  the  superior  court  over- 
ruling a  certiorari  was  reversed,  because  there 
-n-as  no  authority  for  an  appeal  from  the  mag- 
istrate, and  the  superior  court  directed  the  jus- 
tice to  dismiss  the  case,  without  deprivine  the 
justice  of  his  authority,  derived  by  Code,  § 
4457.  it  conferred  on  appellant  no  rights,  but 
Kimply  preserved  whatever  rights  he  niiKht  have 
finder  such  section.— Lovelady  v.  Prauklin-Da- 
vis  Nursery  Co.  (Ga.)  151. 

Where  a  bond  on  appeal  in  a  justice  court  to 
a  jury  limits  the  liability  of  the  parties  to  a 
less  sum  than  the  eventual  condemnation 
money,  it  may  be  amended.— Satzky  v.  King 
<G«.)  i83. 

Where  a  bond  on  appeal  from  a  justice  to  a 
Jury  was  insufflciont  in  amount,  an  amendment 
thereto,  it  not  appearing  that  the  surety  con- 
sented, was  improperly  allowed.— Satzky  v. 
King  (Ga.)  233. 


Where  defendant  before  a  Justice  fails  to  de- 
fend at  the  first  term  and  loses  his  right  so  to 
do,  plaintiff  does  not,  by  contesting  the  merits 
at  a  subsequent  tenn,  waive  the  right  on  ap- 
peal to  object  to  the  filing  in  the  superior  court 
of  an  answer.— Hodges  v.  Rogers  (Ga.)  251. 

Where  a  magistrate  en-s  in  admitting  illegal 
evidence  prejudirinl  to  defendant,  it  is  error  to 
overrule  a  petition  for  certiorari.— Dougan  v. 
Dunham  (Ga.)  300. 

Where  a  verdict  before  a  justice  was  the  only 
proper  verdict  tbat  could  have  been  rendered, 
the  district  court  did  not  err  in  overruling  a 
certiorari  thereto.— Weldon  v.  Ayers  (Ga.)  47.S. 

Under  Code  Civ.  Proc.  {  3(58,  the  circuit 
court  has  power  to  order  new  trial  on  appeal 
from  the  magistrate.— Wideman  v,  Patton  (S. 
C.)  190. 

On  appeal  from  justice  to  the  circuit  court, 
appellant  must  make  it  appear  that  the  appeal 
comes  within  Code,  S  295C.— Valley  Turnpike 
Co.  V.  Moore  (Ya.)  675;   Same  v.  Strickler,  Id. 

Where  appeal  was  taken  to  county  court  from 
judgment  of  justice  which  should  have  been 
taken  to  circuit  court,  the  county  court  could 
only  either  dismiss  or  remand. — Valley  Turn- 
pike Co.  V.  Moore  (Va.)  676;  Same  v.  Strick- 
ler, Id. 

UCHES. 

Applicability  of  doctrine  of  laches  to  liability 
of  sureties  on  bond,  see  "Bonds."  {  2. 

Effect  in  equity,  see  ''Equity,"  |  2. 

In  enforcing  accounting  by  trustee,  see 
"Trusts,"  f  6. 

In  suing  to  cancel  instrument,  see  "Cancella- 
tion of  Instruments,"  g  1. 

LANDLORD  AND  TENANT. 

See  "Customs  and  Usages." 

Mining  leases,  see  "Mines  and  Miuerala,"  |  1. 

Railroad  leases,  see  "Railroads,"  {  3. 

{    1.    Ore«tloa  and  ezistenee  of  the  re« 
lation. 

Where,  in  an  agreement  for  the  sale  of  land, 
it  was  slipulated  that,  if  vendee  defaulted,  he 
was  to  pay  rent,  and  a  tender  was  rejected  aa 
not  complying  with  the  contract  and  because 
the  vendor  was  in  no  position  to  make  a  deed, 
that  the  amount  tendered  was  not  the  exact 
sum  required  did  uot  change  the  relation  of 
the  parties  to  that  of  landlord  and  tenant. 
—Griffith  V.  Collins  (Ga.)  743. 

{  2.    Xdutdlord'a  title  and  reveraloa. 

The  owner  of  property  who  has  leased  tt  to 
another  has  no  right  to  sue  to  enjoin  interfer- 
ence with  the  use  of  the  property  in  the  hands 
of  the  lessee.— Coney  v.  Brunswick  &  F.  Steam- 
boat Co.  (Ga.)  408. 

A  lessor  has  no  right  of  action  against  a  third 
person  for  the  use  and  occupation  of  a  portion 
of  the  leased  premises  while  the  leasee  waa  enti- 
tled to  possession.— Southern  Ry.  (Jo.  y.  State 
(Ga.)  5(». 

Where  there  Is  no  injury  to  the  freehold,  the 
right  of  action  against  one  taking  possession  of 
leased  premises  is  in  the  lessee. — Southern  Ry. 
Co.  V.  State  (Ga.)  508. 

One  who  enters  upon  land  in  accordance  with 
an  understanding  with  a  tenant,  who  vacates 
when  he  enters,  is  himself  estopped  as  a  ten- 
ant from  denying  the  title  of  the  original  ten- 
ant's landlord.— Stewart  v.  Keener  (N.  C.)  935. 

Evidence  examined,  and  held  sufficient  to 
snpiiort  a  verdict  that  one  entering  into  pos- 
session of  land  did  not  do  so  in  accordance 
with  any  agreement  with  the  vacating  tenant, 
and  therefore  was  not  estopped  as  a  tenant  to 
deny  the  title  of  the  original  tenant's  landlord. 
—Stewart  v.  Keener  (N.  C.)  OJJo. 
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Tprse,  there  mnst  be  a  clear  and  rontinned 
disclaimer  of  the  landlord's  title,  -with  notice 
to  him  of  such  fact— Ncff  v.  Syman  (Va.)  314. 

I  3.     Fromiaea,  and  enjoyiaent  and  ns* 
tbereof. 

Evidence  held  to  authorize  a  finding  that  a 
lease  covered  only  certain  landn,  so  that  the 
lessee  could  deny  the  lessor's  title  to  other 
lauds.—  Swift  v.  Dixon  (N.  C.)  458. 

}   4.     Rent  and  adTanoea. 

A  distress  warrant,  issued  in  favor  of  6.  and 
H.,  on  an  affidavit  signed  by  a  person  as  attor- 
ney for  H.,  should  have  been  quashed  on  de- 
murrer, on  the  ground  that  there  was  nothing  In 
the  affidavit  to  show  that  the  affiant  had  been 
employed  as  attorney  for  G.— Bryan  t.  Teal 
(6a.)  34. 

{  5.     Re-entry   and   reooTery  of  ponei- 
•lon    DT  lamdlard. 

Whare  a  person  holds  possession  of  land* 
under  contract  of  purchase,  be  cannot  be  dis- 
possessed by  summary  proceedings  as  a  tenant. 
-Griffith  r.  Collins  (da.)  '748. 

LANDS. 

See  "Pnblie  Lands." 

LARCENY. 

See  "Embezstemait" ;  "False  Pretenses";  "Re- 
ceiving Stolen  Goods." 

I  1.     Proseoutiom  and  pnnlslunemt. 

A  conviction  Cor  larceny  held  wholly  unsup- 
ported by  eridence.— Blandford  v.  State  (Ga.) 
207. 

AThere  the  evidence  was  insufficient  to  es- 
tablish beyond  a  reasonable  doubt  either  that 
a  larceny  had  been  committed  er  that  accused 
was  the  perpetrator,  it  was  error  to  refuse  a 
new  trial.— Aaron  t.  State  (6a.)  708. 

Where,  on  trial  for  larceny,  the  evidence 
fails  to  show  that  the  pistol  was  taken  from 
the  prosecutor  without  his  knowledge,  or  that 
the  taking  was  vritfa  intent  to  steal,  a  verdict 
of  guilty  will  be  set  aside.— Jackson  v.  State 
(Ga.)  750. 

An  accusation  charging  a  larceny  from  a 
dwelling  house  held  not  sustained  by  the  evi- 
dence.—Trice  T.   State  (Oa.)  1006. 

ETvidence  held  not  to  show  the  felonious  in- 
tent necessary  for  larceny.— State  v.  Foy  (N. 
0.)  »34. 

Evidence  held  not  suificient  to  sustain  a  eoi»- 
▼iction  of  larceny.— State  v.  Tugh  (N.  C.)  986. 

USCIVIOUS  COHABITATION  OR 
CONDUCT. 

See  "Ijewdness." 

LAW  OF  THE  CASE. 

I>ecision  on  appeal,  see  "Appeal  and  Error," 
S  17. 

LEADING  QUESTIONS. 

See  "Witnesses,"  {  2. 


See 


LEASES. 

"Landlord  and  Tenant.** 


LEGITIMACY. 

See  "Bastards,"  S  L 

LEWDNESS. 

See  "Obscenity." 

On  an  accusation  for  living  in  adultery  in 
violation  of  Pen.  Code,  i  381,  mere  proof  of  a 
single  act  of  adultery  is  not  sufficient  to  an- 
tborize  a  conviction. — Lawaoa  t.  State  (6a.) 
752. 

U&EL  AND  SLANDER. 

f   1.    Words    and    aots    aotionaliiek  and 
llaklUtsr  tharwTor. 

A  publication  that  the  chief  of  poilice  and 
mayor  refused  to  aid  a  "citizens'  committee" 
held  not  libelous  per  se,  as  it  did  not  charge  a 
breach  of  official  duty  to  tlie  pnblie. — Dawsoa 
v.  Baxter  (N.  O.)  456. 


i  S.     PrlvUesed     ooaunvnleatlonsi 
mallee  tlMrefn. 

Violent  and  abusive  language  in  a  complaint 
to  a  mayor  as  to  conduct  of  a  policeman  may 
destroy  the  privileged  character  of  the  com- 
mimicatioD.— Tyree  v.  Harrison  (Ta.)  285. 

A  complaint  of  misconduct  on  the  part  of  a 
I>oIiceman,  addressed  to  the  person  charged 
with  sapervision  over  him,  is  a  privileged  com- 
munication.— Tyree  v.  Harrison  (Va.)  285. 

Order  discharging  employs  hM  a  privili 
communication.— Brevrn  t.  Norfolk  it  W. 
Co.  (Va.)  664. 

Evidence  held  not  to  show  a  pitvileged  com- 
munication inspired  by  malice.— Brown  t.  Kot- 
folk  &  W.  Ry.  Co.  (Va.)  664. 

I  3.     Aotiona. 

Where  a  communication  is  privileged,  the 
question  whether  the  privilege  haa  been  abnsed 
is  for  the  jury. — Tyree  v.  Harrison   (Va.)  295. 

The  burden  is  on  a  party  assailing  a  privi- 
leged cconmunlcation  to  show  that  it  was  !n- 
spu:ed  by  malice.— Brown  v,  Norfolk  &  W.  By. 
Oa.  (Va.)  664. 

Under  Civ.  Code,  f  3837.  a  petitioa  fai  an 
action  for  slander,  not  alleging  any  special 
damage  to  plaintiff,  hM  to  set  forth  no  canse 
of  action.— Ford  v.  Lamb  (Ga.)  988. 

LICENSES. 

For  mining,  see  "Mines  and  Minerals,"  i  1. 

For  sale  of  intoxicating  liquors,  see  "Intoxi- 
cating liiqnors,"  §  1. 

Injuries  to  licensees,  see  "Railroad^"  I  6. 

Of  auctioneers,  see  "Auctions  and  Anction- 
eers." 

LIENS. 

Effect  of  poceedings  in  bankmptey,  see  "Bank- 
ruptcy,'   8$  1,  3. 

Hens  acquired  l)y  partieular  rtmedtla  or  pro- 

ceedinga. 
See  "Garnishment,"  i  2;   -Judgment,"  S  10. 

Particular  datae*  qf  Uen*. 
See  "Mechanics'  Liens." 

Laborer's  lieu,  see  "Master  and  Serrast."  i  L. 
Mortgage,  see  "Mortgages,"  i  1. 


LIFE  ESTATES. 


See  "Dower." 


LIMITATION  OF  ACTIONS. 

See  "Adverse  PosseBsion." 
Laches,  see  "Equity,"  {  2. 
Suits  to  set  aside  fraudulent  conveyances,  see 

"Fraudulent  Conveyances,"  {  2. 
Action  to  recover  compensation  for  property  or 

easements  taken  for  pnblic  use,  see  "Eminent 

Domain,"  {  4. 

5  1.    Statvtea  wT  UmMatioa. 

The  statutory  bar  applicable  to  the  Indorse- 
ment of  a  sealed  note  by  the  payee  thereof  is 
20  years,  though  no  seal  follows  the  signature 
of  the  payee.— Baldwin  Fertilizer  Co.  v.  Car- 
michael  (Ga.)  1002. 

t  2.    Compmtatloii  of  p«vleil  of  llaalta- 
tlon. 

Where  a  partner  dies,  Umitationa  run  in  favor 
of  iiis  estate,  after  the  expiration  of  12  months 
from  tlie  grant  of  administration  thereon,  as  to 
all  demands  of  the  surviving  partner. — Willis  ▼. 
Sutton  (Ga.)  526. 

The  rights  of  a  stockholder  to  recover  against 
the  corporation  any  sum  due  under  a  contract 
by  which  its  railroad  was  leased,  with  the  pro- 
vision for  payment  of  certain  dividends,  neld 
barred  after  fonr  years. — Famr  ».  Southwest- 
em  B.  Co.  (Ga.)  527;  Sonthwestam  B.  Co.  v. 
Farrar,  Id. 

Code,  (  166,  providing,  if  an  action  be  com- 
menced within  the  time  prescribed  therefor 
and  plaintiff  be  nonsuited,  he  may  commence  a 
new  action  within  a  year  after  nonsuit,  ap- 
plies to  an  action  for  denth  from  wrongful  act, 
which  section  1498  requires  to  be  brought 
within  a  year  from  the  death. — Meekina  v.  Nor- 
folk &  8.  B.  Co.  (N.  C)  333. 

Hein  of  married  woman  held  barred  by  ad- 
verse possession  and  liniitatious  from  recover- 
ing her  lands.— Swift  v.  Dixon  (N.  C.)  458. 

As,  00  marriage  of  a  ward  iu  1865,  the  pos- 
session of  choses  in  action  by  the  guardian  was 
in  law  transferred  to  the  husband,  limitations 
l>egan,  on  the  marriage,  to  run  against  a  right 
of  action  agaiust  the  surety  on  tiie  guardian's 
bond.— Fowler  t.  McLangblin  (N.  C.)  M». 

Code,  S  3836,  llmitiug  time  for  action  for  pen- 
alty for  taking  usury,  k«li  to  be  read  with  sec- 
tion 162,  omittiug  time  a  defendant  Is  absent 
from  the  state.— Williams  v.  Iron  Belt  Building 

6  Loan  Ass'n  (N.  C.)  607. 

A  married  woman  hM  not  excluded  from  the 
exception  of  the  statute  of  limitations  by  reg^ 
intering  herself  as  a  free  trader  ander  Code,  { 
1827.— Wilkes   r.   Allen   (N.    O.)   616. 

Amendment  to  comDiaiut  for  slander  Aeld  not 
erroneous  as  stating  a  new  cause  of  action. — 
Bell  v.  Floyd  (S.  0.)  104. 

'  A  debtor's  conduct  held  not  an  obstruction, 
etc.,  within  Code,  i  2933,  providing  that,  if  a 
debtor  obstruct  the  prosecution  of  a  claim,  the 
time  during  the  continuance  of  such  obstruction 
shall  not  be  computed  in  reckoning  limitations^ 
— Liskey  v.  Paul  (Va.)  875. 

Limitations  begin  to  run  against  an  implied 
trust  from  the  time  the  wrong  was  committed. 
— Beecher  v.  I-'oster  (W.  Va.)  64T. 

S  3.     Aoknowledgmeat,      mew      proaiUe, 

and   part   payment. 

In  order  to  take  a  debt  out  of  the  statute 
of  limitations,  it  must  have  been  kept  alive  liy 
a  new  promise  in  writing.— Hughes  v.  Treada- 
way  (Ga.)  1035;  Treedaway  v.  llughes.  Id. 

Payment  on  note  secured  by  e<iuitalile  mort- 
gage after  it  is  barred  held  to  renew  the  note 


(Va.)  876. 

t  4.    OperatioB    and    effeet    of    bar    by 
Umitatloa. 

Where  a  security  deed  does  not  refer  to  the 
debt  secured,  it  cannot  be  foreclosed  as  an  eq- 
uitable mortgage,  and  a  money  judgment  ob- 
taiued  thereon,  if  the  obligation  secured  is 
bnrred  by  limitations.- Duke  T.  Story  (Ga.) 
722. 

f  5.     Pleadlnc   «vlden«e,   trial,   and   re« 
view. 

Where  an  action  Is  brought  on  an  adminis- 
trator's bond,  and  be  plea^  a  demand  in  his 
favor  as  a  surviving  partner,  plaintiff  may  show 
that  the  items  so  set  up  are  barred  by  limita- 
tions, without  filing  a  written  pleading.— Willis 
7.  Sutton  (Ga.)  526. 

The  court,  in  au  action  against  an  adminis- 
trator, held,  under  the  evidence,  to  have  prop- 
erly submitted  the  question  whether  the  admin- 
istrator had  admitted  the  amount  demanded 
and  had  promised  to  pay  it  so  as  to  remove  the 
bar  of  limitatioBii.— Justice  t.  Gallert  (N.  C.) 
850. 

In  an  action  on  notes,  a  letter  fay  defeadant 
to  plaintiffs  agent  held  admissible  ts  show  that 
payments  made  by  the  agent  were  by  defend- 
ant's authority,  and  rebut  defendant's  plea  of 
limitations. — Bond  v.  Wilson  (N.  C.)  056. 

A  judgment  that  plea  of  limitations  did  not 
go  to  all  plaiutifC's  claim,  held  no  ground  for  re- 
versal.—Liskey  ▼.  Paul  (Va.)  875. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  |  1. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LITTORAL  RIGHTS. 

See  "Navigable  Waters,"  i  L 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  $  2, 
Injuries  from  operation  of  rallroada,  aee  "Rail- 
toads,"  i  & 

LOCAL  LAWS. 

See  "Statutes,"  |  2. 

LOCAL  PREJUDICE. 

Ground  for  removal  of  caoso,  see  "RemoTil  of 
Causes,"  |  2. 

LOGS  AND  LOGGING. 

In  action  for  negligence  in  breaking  Jam  of 
plaintiff's  logs,  evidence  held  not  sufficient  to 
warmnt  submission  to  jury  of  ^aestioa  whether 
defendant  bad  been  negligent  in  failing  to  save 
the  logs.— Taylor  v.  Norfolk  &  C.  B.  Co.  (N.  C.) 
404. 

In  action  for  negligence  in  breaking  a  jam  of 
plaintiff's  logs,  an  instruction  as  to  defendant'^ 
duty  held  proper. — Taylor  v.  Norfolk  &  C.  B. 
Co.  (N.  O  4«4. 

In  .tction  for  negligence  in  breaking  a  jam  of 
plaintiff's  logs,  an  instruction  held  error. — Tay- 
lor v.  Norfolk  &  C.  B.  Cd.  (N.  C.)  404. 


Under  a  contract  by  which  plaintiff  sold 
standing  timber  to  defendant,  giTing  it  the 
right  to  construct  a  railroad  for  removing  it, 
held  it  was  not  liable  for  fire  communicated  bj 
its  engine,  properly  equipped  and  operated,  to 
brush  and  combustible  material  allowed  to 
accumulate  on  the  roadbed. — Simpson  t.  Ein- 
field  Lumber  Co.  (N.  C.)  939. 

LOST  INSTRUMENTS. 

The  original  schedule  and  plat  accompany- 
ing a  petition  to  set  aside  a  homestead,  ap- 
proved by  the  ordinary  and  recorded,  are  the 
muniments  of  title;  and  when  lost  can  be 
established  by  the  superior  court  under  Civ. 
Code,  i  4746,  etc.— Paschal  t.  Turner  (Ga.) 
1010. 

LUMBER. 

See  "Logs  and  Logging." 


"Master 


MACHINERY. 

Liabill^  of  employer  for  defects, 
and  Servant,'*^  |  8. 

MAIL 

See  "Post  Office,"  {  1. 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE. 

See    "Libel    and    Slander,"   S   2;     "Malicioaa 
Prosecution,"  §  1. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

Liability   of   principal    for   act   of   agent,    see 

"Principal  and  Agent,"  §  3. 
Bemedy  by  mandamus  or  appeal,  see  "Appeal 

and  Error,"  §  1. 

I   1.    MaUoe. 

In  an  action  for  malicious  prosecution,  a  re- 
quested instruction  that,  in  order  to  entitle 
plaintiff  to  recover,  he  must  prove  particular 
malice,  held  erroneously  refused.— Savage  r. 
Davis  (N.  C.)  571. 

S    2.     Aotiona. 

Waiver  of  preliminary  examination  held  only 
prima  facie  evidence  of  probable  cause  in  ac- 
tion for  malicious  prosecution. — Jones  v.  Wil- 
aington  &  W.  B.  Co.  (N.  C.)  559. 

In  an  action  for  malicious  prosecution,  an  al- 
legation in  the  answer  held'  sutiicient  as  a  set- 
off, and  the  fact  that  the  court  stated  it  to  be 
a  couQterolaim  was  immaterial.  —  Savage  t. 
Davis  (N.  C.)  57L 

In  an  action  for  malicious  prosecution,  an 
instruction  taking  from  the  jury  material  evi- 
dence as  to  probable  cause  held  erroneous. — 
Boush  V.  Fidelity  &  Deposit  Oo.  (Va.)  877. 

In  malicious  prosecution,  the  question  wheth- 
er certain  facts  constitute  probable  cause  is  a 
question  of  law :  but  whether  the  evidence 
proves  those  facts  is  for  the  jury.^Boush  ▼. 
Fidelity  &  Deposit  Co.  (Va.)  877. 

In  an  action  for  malicious  prosecution,  the 
burden  of  proving  absence  of  probable  cause  is 


mHnuHiviuo. 

{    !•    Nature  and  Kronnds  la  ceasraL 

A  writ  of  mandamus  will  be  refused  by  the 
supreme  court  when  the  granting  of  it  would 
violate  the  intent  of  the  statute  of  the  legisla- 
ture.—Moore  V.  Napier  (8.  O.)  997. 

§   2.     Subjects  and   purposes   of  relief. 

Under  Machinery  Act  (Pub.  Laws  1901,  c.  7t 
§i  43.  50,  the  duties  required  of  the  corporation 
commission  are  not  discretionary,  and  thrir  per- 
formance may  be  compelled  by  mandamus. — 
Jacl(son  V.  North  Carolina  Corp.  Oimmissiou  (X. 
O.)  123. 

Mandamus  will  be  granted  to  compel  city 
council  to  appoint  commissioners  to  assess  dam- 
ages by  altering  ^ade  of  street,  where  only  de- 
fense is  nonliability.— Gibson  t.  City  Council  of 
Greenville  (S.  O.)  206. 

Mandamus  is  the  proper  remedy  to  compel 
county  court  to  proceed  to  the  conclusion  on 
an  appeal  from  a  justice. — Vallev  Turnpike 
Co.  V.  Moore  (Va.)  675;  Same  v.  Strickler, 
Id. 

Mandamus  Is  the  appropriate  remedy  to  com- 
pel the  court  to  release  surety  on  an  official 
bond,  as  authorized  by  statute.— United  State-s 
Fidelity  &  Guaranty  Co.  v.  Peebles  (Va.)  310. 

t  3.    Jvrisdletiea,  proeeedincs,   and  re- 
Uef. 

Where,  in  mandamus,  there  was  a  judgment 
obtained  against  a  county  treasurer  that  he 
should  pay  certain  funds  to  plaintiff  in  manda- 
mus when  this  money  was  received  by  him.  hi' 
was  properly  attached  for  contempt  for  a  sub- 
sequent disobedience  of  such  mandate.— Ball  v. 
Wright  (Ga.)  32. 

No  judgment  in  a  mandamus  case,  though  the 
same  be  one  finally  disposing  of  it  on  its  mer- 
its, can  be  properly  brought  to  the  supreme 
court,  except  by  a  "fast"  bill  of  exceptions.- 
Holder  v.  Jelks  (Ga.)  400;  Jelks  t.  Holder,  Id. 

MANDATE 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  |  1S» 

MANSUUGHTER. 

See  "Homicide." 

MARRIAGE. 

See  "Divorce" ;  "Husband  and  Wife." 

EiTpct  of  marriage  of  ward,  see  "Guardian  and 

Ward."  i  1. 
Legitimation  of  bastards  by  marriage,  see  "Bas- 
tards," i  1. 

MARRIAGE  SEHLEMENTS. 

See  "Husband  and  Wife,"  i  2. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

Burglary    committed    by    servant,    see    "Bnr- 

glury,"  J  1. 
Liability   of   railroad    for   injuries   to   servant 

of  lessee,  see  "Railroads,"  K  5-9. 
Order  discharging  employ^  as  privileged  cmu- 

munieation,  see  "Libel  and  Slander,     {  2. 
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i    1.    Serrloea  aad  compeiMatlon, 

Where  a  laborer  forecloses  his  lieu  and  levies 
on  personal  property,  and  his  employer  files  a 
counter  affidavit  and  eives  no  replevy  bond,  the 
only  judgment  to  which  the  laborer  l«  entitled 
is  a  special  judgment  against  the  property.— 
Baraett  y.  Tant  (Ga.)  65. 

S  2.    Master's   liabiUty   for   lajnries   to 
servant. 

The  negligence  of  a  fellow  servant  does  not 
relieve  the  master  from  liability  tor  an  injury 
which  would  not  have  happened  had  not  the 
master  been  negligent. — Loveless  v.  Standard 
Gold   Mln.   Co.   (Ga.)  741. 

Where  an  employe  knew  that  the  machinery 
was  dangerous,  held  unnecessary  to  instruct  as 
to  the  dangerous  character. — Kiser  v.  Hot 
Springs  Barytes  Co.  (N.  C.)  980. 

i  21/^.  —  Ifatvre  and  extent  1b  general. 

A  stipulation  in  a  contract  entered  into  be- 
tween a  railroad  company  and  an  employ^  held 
not  to  authorize  one  who  has  received  benefits 
at  the  hands  of  the  relief  department  in  ac- 
cordance with  the  terms  of  his  membership 
to  prosecute  a  claim  for  damages  merely  t>e- 
cuuse  he  has  signed  no  release. — Carter  r. 
Bninswiclc  &  W.  R.  Co.  (Ga.)  239. 

In  an  actirm  by  servant  for  injuries,  a  non- 
suit held  proper,  owing  to  variance  between 
complaint  and  proof.— Kiser  T.  Hot  Springs 
Barytes  Co.  (N.  C.)  966. 

(   3.     ^—  Tools,    maohinery,    appliances, 
and  places  for  work. 
Though  there   was   evidence  that  a  servant 
was  injured  by  a  defect  in  a  tool,  yet,  where  it 
did  not  appear  that  the  master  knew  or  ought  | 
to  have  known  of  such  defect,  a  nonsuit  held 
properly  granted. — De  Lay  v.  Southern  Ky.  Co.  , 
(Ga.)  218.  I 

An  employer,  who  has  agreed  to  furnish  his 

employ^  a  harness  sufficiently  strong  to  enable 
him  to  control  a  certain  horse,  is  not  thereby 
made  an  insurer  of  the  quality  of  harness  fur- 
nished, and  may  be  in  the  exercise  of  ordinary 
cure,  though  he  does  not  make  his  assurance 
good. — Robert  Portuer  Brewing  Co.  v.  Cooper 
(On.)  408. 

Failure  to  equip  a  locomotive  with  an  auto- 
matic coupler,  in  general  use,  is  negligence,  as 
much  as  failure  to  so  equip  a  cor.— Fleming  v. 
Soutliern  Ry.  Co.  (N.  Oj  905. 

Evidence  held  not  to  show  want  of  care  on 
the  part  of  a  master  in  the  coustruction  of  a 
platform  on  w^hich  an  employe  worked. — At- 
lantic &  D.  Ry.  Oo.  V.  West  (Va.)  914. 

A  master  must  use  ordinary  care  to  provide 
reasonably  safe  appliances. — Atlantic  &  O.  Ry. 
Co.  V.  West  (Va.)  914. 

f    4.    —  Methods   of  irork,   mles,   and 
orders. 

Rule  of  a  railroad  as  to  coupling  construed. — 
Fleming  v.  Southern  Ry.  Co.  (N.  C.)  905. 

Accident  to  employ6  held  caused,  not  by  neg- 
ligence, but  by  mistake,  for  wbicli  there  could 
be  uo  recovery.— Harris  v.  Balfour  Quarry  Co. 
(X.  C.)  973. 

Evidence  held  to  show  such  a  disregard  of 
the  rules  of  a  railroad  company,  whereby  an 
employ^  was  injured,  as  to  render  it  liable  for 
negligence. — Wright's  Adra'r  v.  Southern  Ry. 
Co.   (Va.)  913. 

It  is  the  duty  of  a  railroad  company  to 
adopt,  promulgate,  and  enforce  reasonable  rules 
to  promote  the  safety  of  its  employes. — Wright's 
Adm'r  v.  Southern  Ry.  Co.  (Va.)  913. 

(  5.    —  Risks  assnmed  by  servant. 

Where  a  servant  knew  of  the  defects  in  ma- 
chinery which  were  the  proximate  cause  of  his 
death,   and   voluntarily   assumed   the  risk,   the 
42  S.E.-09 


master  was  not  liable  therefor. — Western  &  A. 
R.  Co.  T.  Moran  (Ga.)  737. 

Priv.  Laws  1897,  c.  56.  giving  employes  of 
railroads  a  right  of  action  for  injuries,  etc.,  ren- 
ders inapplicable  the  doctrine  of  assumption  of 
risk  iu  the  case  of  a  servant  injured  while  aid- 
ing iu  the  removal  of  a  tire  from  an  engine. — 
Mott  V.  Southern  Ry.  Co.  (N.  0.)  601. 

{  6.     ^—  Contrlbntory      negllKence      of 
servant. 

A  railway  conductor,  in  the  absence  of  any 
emergency,  placing  himself  in  a  position  of  dan- 
ger by  going  outside  the  line  of  his  duty,  and 
injured  by  the  moving  of  the  train,  cannot  hold 
the  company  liable. — r^ntral  of  Georgia  Ry.  Co. 
V.  McWhorter  (Ga.)   82. 

A  conductor,  going  between  the  engine  and 
the  cars  to  examine  the  air  brake  without  an^ 
pressing  emergency,  held  guilty  of  such  negh- 
gence  as  will  preclude  him  from  recovering  for 
injuries  sustained.— Central  of  Georgia  Ry.  Co. 
V.  McWhorter  (Ga.)  82. 

A  card  furnished  by  a  railroad  company  to  its 
engineers,  containing  a  column  headed  "Mini- 
mum Time  Freight  Trains  between  Stations," 
held  not  legally  binding  on  the  engineer,  so  as 
to  forfeit  the  right  of  his  widow  to  recover  If, 
while  running  his  train  between  two  stations 
in  less  than  the  minimum  time,  he  is  killed  by 
the  negligence  of  his  co-employes. — Central  of 
Georgia  Ry.  Co.  v.  Vining  (Ga.)  492. 

A  railroad  company,  failing  to  equip  cars 
with  automatic  couplers,  held  liable  for,  injury 
to  employe,  though  he  was  negligent. — Fleming 
V.  Southei-n  Ry.  Co.  (N.  C.)  905. 

In  an  action  for  injuries  to  an  infant  em- 
ploy6,  an  instruction  that  the  jury  should  con- 
sider certain  facts  hypothetically  stated,  on  the 
question  of  plaintiffs  contributory  negligence, 
held  proper.- — Fitzgerald  v.  Alma  Furniture  Co. 
(N.  C.)  946. 

Evidence  held  to  show  tliat  an  injury  to  a 
brakeman  was  not  from  a  defective  coupler, 
but  from  his  contributory  negligence.— EUmore 
V.  Seaboard  Air  Line  Ry.  Co.  (N.  C.)  989. 

{   T.    ^^  Aetlona. 

Where,  in  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  an  engineer, 
the  evidence  was  conflicting  as  to  the  question 
of  negligence,  held  error  to  direct  a  verdict  for 
the  defendant.— Wallace  v.  Central  of  Georgia 
Ry.  Co.  (Ga.)  209. 

In  an  action  for  injuries  caused  by  the  negli- 
gence of  defendant's  foreman,  allegation  in  the 
petition  held  to  assign  a  sufficient  reason  why 
plaintiff  could  not  comprehend  the  danger  which 
was  so  apparent  to  the  foreman. — Georgia  R. 
&  Banking  Oo.  v.  Rayford  (Ga.)  234. 

An  instruction  that  an  employe  could  not  re- 
cover if  by  any  means  whatever  he  could  have 
avoided  the  consequences  of  his  master's  negli- 
gence is  more  favorable  to  defendant  than  is 
warranted  by  the  law.— Atlanta  Ry.  &  Power 
Co.  V.  Bennett  (Ga.)  244. 

If  it  neither  affirmatively  appears  that  a  rail- 
road employe,  killed  by  one  of  its  trains,  was 
without  negligence,  nor  that  defendant  was  neg- 
ligent, it  is  not  error  for  the  judge  of  the  su- 
preme court  to  refuse  to  sanction  a  petition  for 
certiorari  complaining  of  the  gi-ouud  of  a  nou- 
suit  on  the  trial  of  the  case  in  the  city  court. — 
Jones  V.  Central  of  Georgia  By.  Oo.  (Ga.)  3453. 

A  petition  by  an  employe  to  recover  for  per- 
sonal injury  held  properly  dismissed  on  sjiecial 
demurrer  calling  for  particulars  as  to  alleged 
m'gligence. — Miller  v.  Merchants'  &  Miners* 
Transp.  Co.  (Ga.)  38."). 

It  is  error  for  the  trial  judge,  in  an  action  b.v 
a  servant  for  injuries,  to  charge  that  given 
facts  would  constitute  negligence,  when  the 
facts  are  not  such  as  are  made  by  law  to  cuu- 
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for  injuries,  it  is  error  to  overrule  a  proper  ob- 
jection to  evidence  aa  to  the  condition  of  a  set 
of  harness  not  identified  as  the  one  under  in- 
vestigation.—Robert  Portner  Brewing  Co.  v. 
Cooper  (Ga.)  408. 

In  an  action  bj'  an  employ^  tor  personal  inju- 
ries caused  by  the  sudden  shying  of  the  horse 
which  he  was  driving,  it  was  error  to  admit  in 
evidence  plaintiff's  evidence  that  the  horse  was 
used  by  the  company  in  its  business  for  some 
months  after  the  injury  to  plaintiff. — Bobert 
Portner  Brewing  Co.  v.  Cooper  (Ga.)  408. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employ^,  plaintiff 
shows  negligence,  and  the  evidence  is  conflicting, 
verdict  for  plaintiff  will  not  be  set  aside.— Cen- 
tral of  Georgia  By.  Co.  v.  Vining  (6a.)  482. 

'  In  an  action  against  a  railway  company  for 
personal  injuries  sustained  by  plaintiff  by  rea- 
son of  his  being  run  down  by  an  engine  while 
he  was  working  close  to  the  traclc,  an  instrac- 
tion  held  erroneous  because  allowing  plaintiffs 
continuation  of  his  work  as  the  engine  approach- 
ed to  be  considered  as  evidence  that  he  was 
engrossed  in  his  work  aud  oblivious  to  the  en- 
gine.—Smith  v.  Atlanta  &  C.  K.  Co.  (N.  C.)  13». 

In  an  action  by  a  servant  for  injnries  re- 
ceived, held  that  a  nonsuit  should  have  been 
granted.— Keck  v.  American  Telephone  &  Tele- 
graph Co.  (N.  C.)  610. 

Question  whether  place  in  which  injured  serv- 
ant worked  was  reasonably  safe  keld  to  be  for 
juiy. — Doisett  v.  Clement-Boss  Mfg.  Go.  (S. 
C.)  612. 

The  defense  of  assumption  of  risk  by  the 
servant  must  be  pleaded. — Dorsett  v.  Qement- 
Ross  Mfg.  Co.  (if.  0.)  612. 

In  an  action  by  a  servant  for  injuries  doe 
to  his  coat  sleeve  being  caught  in  uncovered 
cogwheels,  testimony  that  five  other  persons 
working  at  the  same  work  had  been  caught  in 
the  same  manner  was  admissible. — Dorsett  t. 
Clement-Ross   Mfg.   Co.   (N.   C.)   612. 

In  an  action  for  injuries  to  an  infant  employ- 
ed in  a  factory,  it  was  not  error  to  permit  the 
father  to  testify  that  he  did  not  hire  plaintiff 
to  defendant. — Fitzgerald  v.  Alma  Fnmiture 
Co.  (N.  C.)  946. 

Negligence  of  a  master  in  employing  an  in- 
fant In  a  factory,  and  in  failing  to  instruct  him 
as  to  the  operation  of  a  machine  hy  which  he 
was  injured,  held  tvr  the  jury.— Fitsgerald  ▼. 
Alma  Furniture  Co.  (N.  C.)  946. 

Pleading  and  evidence,  in  action  for  injury 
to  employe,  held  to  show  a  variance  as  to  the 
n€«ligence.— Harris  v.  Balfour  Quarry  Co.   (N. 

A  complaint  tor  injury  to  empIoy6,  through 
incompetency  of  a  boss,  held  required  to  allege 
knowledge  by  the  employer  or  the  incompe- 
tence—Harris V.  Balfour  Quarry  Co.  (N.  O.) 
978. 

i  8.     UaMUties    f«r    in^tites    to    AIrd 
peraona. 

Where  the  owner  of  a  building  damaged  by 
fire  turns  it  over  to  an  independent  contrartor 
to  repair,  he  is  not  liable  to  the  servant  of  one 
whom  the  contractor  employs  on  Oie  building 
for  personal  injuries  received. — Butler  v.  Lew- 
man  (Ga.)  08. 

One  contracting  to  repair  a  building  held 
chargeable  with  the  knowledge  of  any  danger 
by  the  peculiar  arrangement  of  the  building, 
and  under  duty  of  guarding  the  servant  of  one 
whom  he  employs  against  such  danger. — Uutler 
T.   Lewman  (Ga.)  98. 


MAXIMS. 

Of  equity,  see  "Equity,"  «  1. 

MECHANICS'  LIENS. 

i   1.    Right  i*  Umi. 

Statement  of  owner  to  a  subconttaetor  hM 
not  an  assumption  of  the  contractor's  debt.— 
Wood  V.  Atlantic  &  N.  C.  E.  Co.  CN.  G)  462. 

In  suit  to  enforce  mechanic's  Hen  giren  by 
Code,  §  1801,  held  error  to  refuse  to  charge 
that  plaintiff  could  not  recover  under  the  evi- 
dence—Wood V.  Atiantic  &  N.  0.  B.  Co.  (N. 
0.)  402. 

MEMORANDA. 

Required  by  statute  of  frauds,  i 
Statute  of,"  S  4. 


"Frauds, 


MERGER. 

Of  cause  of  action  In  judgment,  see  "Judg- 
ment," §  13. 

Of  judgment  b.v  recovery  of  new  judgment  in 
suit  on  first,  see  "Jndcment."  8  13. 

MESNE  PROflTS. 

In  ejectment,  see  "BJectaaent,"  f  4. 

MINES  AND  MINERALS. 

8   1,    Tifle,  eomTeyaaees,  amd  ooatraeta. 

Under  an  oil  lease  the  mere  disooveir  at  oil 
held  to  vest  no  title  to  it  in  the  lessee,  bat  only 
a  right  to  produce  and  talce  the  same  in  ac- 
cordance vrith  the  terms  of  the  contract. — Par- 
i^  Forii  Oil  Q).  V.  Bridgewater  Gas  Co.  (W. 
Va.)  655. 

When  its  terms  will  permit  it  under  the  roles 
of  the  Igw,  an  oil  lease  will  he  so  constraed  as 
to  promote  developaaeot  a^  prevent  d^ay  and 
unproductiveness.  —  Faridi  Fork  Oil  Ck>.  v. 
Bridgewater  Gas  Co.  (W.  Va.)  655. 

Provisions  of  oil  lease  htJd  to  reqniie  htimr 
to  exercise  his  right  to  take  oil  diseerered  un- 
der the  land  in  accordance  with  the  terms  of 
tts  contract  with  reasonable  promptness  and 
diligence.— Farish  Fork  Oil  Oo.  v.  Bridgewater 
Gas  Co.  (W.  Va.)  655. 

The  law  will  not  permit  the  leasee  under  as 
oil  lease  to  hold  the  lease  without  operating 
under  it. — Parish  Fork  Oil  Co.  v.  Bridtwwater' 
Gas  Co.  (W.  Va.)  856. 

Under  the  provisions  of  aa  oil  lease,  the 
lessor,  after  abandonment  by  tiie  lessee.  heU 
entitled  to  lease  the  land  t«  another.— Pariak 
Fork  Oil  Co.  v.  Bridgewater  Gaa  Od.  (W.  Va.> 
655. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  '^alae  PRtHtses";  "Frand." 

MISTAKE. 

Ground  for  reformation  of  written  instrument, 
see  "Reformation  of  Instrument!:,"  f  I. 


i  4. 

BecoTery  of  tax  paid,  Be«  "Taxation,"  {  4. 

MORTGAGES. 

KijHkt  to   dower   in   mortgaged    property,   see 
"Dower,"  {  1. 

Mortgages  of  particular  tpeeles  of  property. 
See  "Uomestead,"  §  1. 
Personal  property,  see  **Cl>attel  Mortgages." 

S  1.     Oomstrvotiom  and  operwtiom. 

The  lien  of  a  mortgage  held  oy  a  stranger  to  a 
suit  in  wbicli  a  receiver  is  appotnttd  held  to 
remain  on  the  property,  ttiougti  it  has  iieen  sold 
by  the  receiver. — McLanghlin  v.  Taylor  (Ga.) 
30. 

Where  a  debtor  borrowed  money,  and  execut- 
ed to  the  lender  a  deed,  talring  from  the  lender 
a  bond  to  reconvey  ou  payment  ot  the  debt, 
and  thereafter  borrowed  other  money  and  execut- 
ed on  tbe  ibond  a  -wdtteu  agreement  tiiat  the 
grantee  should  not  be  required  to  reconyey  uutil 
tbe  last-mentioned  debt  was  paid,  tbe  lender 
held  entitled  to  priority  over  the  lien  of  a  judg- 
ment obtained  by  a  third  party  on  an  unsecured 
debt  created  after  the  deed  was  recorded. — ^Mc- 
Clure  V.  Smith  (Ga.)  53. 

One  who  takes  a  mortgage  on  land  in  the 
actual  possession  of  a  per£^ou  other  than  the 
luoitgagor  is  in  law  char;^eable  with  notice  of 
all  facts  affecting  the  validity  of  the  mortgage 
which  could  have  been  ascertained  by  proper 
iuquity  of  him  who  has  such  possession. — Xiin- 
der  T.  Whitehead  (Ga.)  858. 

t   2.    Blslits  and  UabUities  of  parties. 

A  trustee  in  deed  of  trust,  applying  tbe  pro- 
ceeds as  provided  in  the  recorded  deed,  held 
not  chargeable  with  notice  that  the  deed  was 
improperly  regietered,  and  therefore  not  lia- 
ble for  not  applying  the  proceeds  as  provided 
in  tbe  deed— Goodyear  v.  Cook  (N.  C.)  332. 

A  trustor  held  entitled  to  maintain  action  for 
injury  to  the  propertj-  covered  by  the  deed  of 
trust.— Watkins  v.  Kaolin  Mfg.  Co.  (N.  C.) 
983. 

S  3.     Transfer    of    property    mortgaEed 
or  of  equity  of  redemption. 

Where  an  assignment  of  the  transfer  is  made 
by  an  insolvent  debtor  to  tbe  trustee  with 
power  to  sell,  and  on  execntion  of  the  power 
tbe  property  is  purchased  by  one  holing  a 
valid  lien  by  mortgage  on  the  property,  w©ch 
lien  he  neither  relinquishes  nor  cancels,  either 
before  or  after  the  sale,  there  was  no  merger 
of  tbe  lien  with  the  title  sought  to  be  conveyed, 
but  the  same  remains  capable  of  enforcement, 
— Coleman  &  Burden  Co.  v.  Rice  (Ga.)  5. 

An  agreement,  in  an  executory  contract  for 
tbe  purchase  of  land,  that  payments  should  he 
applied  on  a  mortgage  until  it  was  reduced  to 
a  spec-ified  sum,  was  not  an  assumption  by  the 
vendee  of  the  mortgage  debt- Ayera  v.  Makely 
(N.  C.)  454. 

S  4.     Foreclosure   by   ezerelse   of  power 
of  sale. 

Under  a  power  of  sale  in  a  mortgage,  Iteld, 
that  the  best  bidder  is  not  entitled  to  a  convey- 
ance unless  the  amount  of  his  bid  is  duly  tender- 
ed in  cash  within  the  legal  hours  of  .the  day 
on  which  the  sale  is  made. — DweUe  v,  Black- 
sbear  Bank  (Ga.)  49. 

{    5.    Foreolosnxe  by  action. 

In  an  action  by  a  mortgagor  to  recover  pos- 
session of  certain  counters,  tables,  etc.,  from 
n  purchaser  after  foreclosure,  a  verdict  for  de- 
fendant held  not  supported  by  the  evidence. — 
Kicharda  v.  Gilbert  (Ga.)  715. 
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Sureties  may  have  foreclosore  of  mortgage 
given  by  them  restrained,  till  determination 
whether  there  was  an  extension  of  time,  dis- 
charging them  and  tbe  security. — SmiUi  v. 
Parker  (N.  C.)  910. 

Person  advancing  money  to  mill  on  agreement 
to  receive  bonds  of  tbe  mill  held  entitled  to 
share  in  the  mortgaged  assets,  where  the  bonds 
were  pledged  to  a  bank  and  never  issued  to  him. 
— Priedheim  v.  Orescent  Cotton  Mill  (S.  C.)  119. 

Defense  set  up  on  motion  for  writ  of  assist- 
ance held  res  Jndicata. — Mnrchison  v.  Miller 
(S.  O.)  177. 

The  highest  hid  at  an  advertised  foreclosure 
sale  held  a  fair  criterion  of  the  value  of  the  prop- 
erty. —  Nitrophosphate  Syndicate  ol  London, 
England,  v.  Johnson  (Ya.)  995. 

A  judidal  sale  on  foreclosure  after  confirma- 
tion will  not  be  set  aside  except  for  fraud,  mis- 
take, or  surprise. — Nitrophosphate  Syndicate  of 
London,  England,  v.  Johnson  (Ya.)  995. 

MOTIONS. 

Arrest  of  judgment  in  criminal  prosecutions, 
see  "Oriminal  Law,"  §i  14-16. 

Change  of  venue  in  oivU  actioos,  see  "Venue," 
S  1. 

Continuance  in  civtl  actions,  see  "GoDtinu- 
ance." 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
i  6. 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  I  ?. 

For  dismissal  of  appeal,  see  "Appeal  and  Er- 
ror," g  10. 

New  trial  in  civil  actions,  see  "New  Trial."  §  3. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,"  §§  14-16. 

Opening  or  setting  aside  default  judgment,  see 
^'Judgment,"  8^. 

Quashing  indictment  or  information,  see  "Ib- 
dietment  and  Information."  (  4. 

Belating  to  pleadings,  see    Pleading,"  f  S. 

An  order  marked  "Filed."  but  taken  to  the 
office  of  an  attorney  and  kept  there,  held  not 
on  file  wTiile  so  kept. — Dunton  v.  Harper  (S.  C.) 
153. 

Circuit  judge,  vacating  order  of  another 
judge,  tmder  Code  i  195,  does  not  review  va- 
cated order  on  the  merits.— Dunton  v.  Harper 
(8.  0.)  153. 

MULTIFARIOUSNESS. 

Bee  "Equity,"  i  4. 

MUNICIPAL  CORPORATIjONS. 

See  "Counties." 

Injunctions  affecting,  see  "Injunction,"  f  1. 

Mandamus,  see  "Mandamus,"  f  2. 

Municipal  courts,  see  "Courts,"  S  4, 

Mooicipal  regulations  as  to  animals,  see  "Ani- 
mals.'' 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Water  supply,  see  "Waters  and  Water  Cours- 
es," §  3. 

{    1.     Officers,  agents,  and  employes. 

W'bere  a  city  officer  is  removed  from  his  office 
and  sues  for  his  salary,  the  city  is  not  confined 
in  its  defense  to  the  cause  of  removal  specified  in 
the  resolution  removing  him. — Davis  v.  City  of 
Cordele  (Ga.)  63. 

Under  Pol.  Code,  i  739,  as  amended  by 
Acts  1899,  p.  26  (Van  Epps'   Supp.  {  6182), 


{  8.    Property. 

A  deed  executed  In  18&4,  pnrportlD^  on  its 
face  to  be  made  by  the  mayor  and  conncil  of  the 
city  of  Macon,  reciting  that  the  grantor  "hath 
caused  these  presents  to  be  subscribed  to  by 
the  mayor  of  the  city  of  Macon  and  the  common 
seal  of  said  city  to  be  hereunto  aflSzed  by  the 
clerk  of  said  city,"  attested  by  the  clerk  and 
sealed  with  the  corporate  seal,  is  a  deed  of 
the  corporation,  though  not  signed  in  the  name 
of  such  municipality,  but  in  the  name  of  a  par- 
ticular person  as  mayor. — Acme  Brewing  Ck>.  T. 
Central  R.  &  Banking  Co.  (Ga.)  8. 

S  3.     Pnblio  improvemeiits. 

Contractor's  bond  held  not  to  cover  a  liability 
of  a  town  with  which  the  contract  was  made 
for  attorney's  fees,  in  defending  a  gamish- 
pient  proceeding  brought  against  it  by  a  cred- 
itor of  the  contractor. — ^Towu  of  Gastonia  v. 
McEntee-Peterson  Engineering  Co.  (N.  C.)  838. 

i   4.    Polioe  power  and  reKvl&tiona. 

The  mayor  and  council  of  Black.shear  have 
authority  under  the  charter  of  that  town  to  re- 
quire a  person  convicted  of  violating  an  ordi- 
nance to  labor  a  certain  number  of  days  without 
an  opportunity  to  pay  a  fine,  and  such  right  is 
not  taken  away  by  Pol.  Code,  §  712.— Kinney  v. 
Town  of  Blackshear  (Ga.)  2»1. 

Under  the  welfare  clause,  a  mnnidpal  cor- 
poration cannot  prohibit  one  from  carrying  on 
a  lawful  avocation  on  Christmas. — Watson  v 
Town  of  Thomson  (Ga.)  747. 

An  incorporated  town  held  to  have  no  power, 
under  Code,  {  3799,  to  require  groceries  and 
dry  goods  stores  to  close  at  7:30  p.  m.  except 
on  Saturdays.— State  ▼.  Bay  (N.  O.)  960. 

{    5.    Use  and  reenlatiom  of  public  pla- 
«es.  property,  and  'ororks. 

Where  a  city  lot  has  been  permanently  enlar- 
ged by  the  incorporation  of  an  encroachment  on 
the  public  street,  by  which  the  original  lot  has 
been  extended  to  embrace  territory  formerly  a 
part  of  snch  street,  the  land  belongs  to  the 
person  holding  the  legal  title  to  the  lot  as  it  orig- 
inally stood,  though  such  encroachment  may 
have  been  granted  on  the  application  of  another 
person  who  claimed  to  be  the  owner  of  the  lot. 
—Acme  Brewing  Oo.  T.  Central  R.  &  Banking 
Co.   (Ga.)  8. 

{   6.    Torts. 

A  municipal  corporation  is  under  no  duty  to 
erect  a  barrier  to  prevent  injury  to  persons  en- 
tering a  street  from  private  land  at  a  point 
where  there  is  no  traveled  way.— Ivester  v.  City 
of  Atlanta  (Ga.)  220. 

Evidence  In  an  action  for  injuries  to  traveler, 
fay  negligence  of  a  city,  held  to  sustain  a  verdict 
for  plaintifE.--City  of  Rome  v.  Stewart  (Ga.) 
1011. 

A  petition  in  a  suit  for  damages  against  a 
municipal  corporation  on  account  of  personal  in- 
juries held  not  to  state  facta  sufBcient  to  author^ 
ize  a  recovery. — City  of  Rome  ▼.  Suddeth  (Ga.) 
1032. 

I  7.    flsoal    mamaceaieBt,    pnbUo    debt, 
■ecnrltles.  and  taxation. 

Where  a  citj;  election  i^  held  to  determine 
whether  two-thirds  of  the  qualified  voters  will 
assent  to  issue  of  bonds,  the  assent  of  two- 
thirds  is  not  obtained  where  the  number  voting 
in  favor  of  the  bonds  is  less  than  two-thirds 
of  the  votes  cast  at  the  bond  election. — Mc- 
Knight  V.  Town  of  Senoia  (Ga.)  256. 

Act  Nov.  15,  1901.  hrld  not  in  harmony 
with  Pol.  Code.  H  337-381.— Wilkins  v.  City  of 
Waynesboro  (Ga.)  707. 

The  method  of  determining  whether  two- 
thirds   of   the   voters   of   a   municipality    have 


City  of  Waynesboro  (Ga.)  767. 

Under  Const  art.  7.  i  7,  par.  1,  and  PoL 
Code,  !§  377-381,  held,  that  if  a  notice  under 
the  statute  falls  to  specify  all  of  the  particii- 
lars  required,  or  varies  from  the  plan  contem- 
plated by  Const,  art.  7,  §  7,  par.  2,  for  the  ^T- 
ment  of  the  bonds,  it  is  void.— Wilkins  t.  iXty 
of  Waynesboro  (Ga.)  767. 

Under  Const,  art  7,  i  7,  pars.  1,  2,  no  plan 
for  raising  the  necessary  revenue  to  pay  mo- 
nicipal  bonds  can  lawfully  be  substituted  for 
the  tax  required  by  the  constitution.— Wilkins 
T.  City  of  Waynesboro  (Ga.)  767. 

Under  Const,  art  7,  S  7,  pars.  1,  2,  an  annual 
tax  sufficient  to  pay  both  principal  and  inter- 
est of  municipal  bonds  must  be  provided  be- 
fore or  at  the  time  of  the  issuance  of  the  bonds. 
— Wilkins  v.  City  of  Waynesboro  (Ga.)   767. 

Act  Nov.  15,  1901,  held  in  contravention  of 
Const,  art.  7,  §  7,  par.  2.— WUkins  v.  City  of 
Waynesboro  (Ga.)  767. 

Under  Const,  art.  7,  (  7,  pars.  1,  2,  the  ma- 
turity of  the  principal  and  interest  of  bonds 
issued  by  a  municipal  corporation  may  be  fixeO 
at  any  time  within  the  period  of  30  yetccs  from 
the  date  of  issue. — ^Wilkins  v.  City  of  Waynes- 
boro (Ga.)  767. 

In  estimating  the  15  per  cent  limitations  pre- 
scribed by  constitution  for  municipalities,  the 
state  debt  is  uot  included.  —  Lancaster  School 
Dist.  V.  Robinson-Humphrey  Ca  (S.  C.)  998. 

i  8.     Actions. 

A  municipality  can  be  sued  only  in  the  cor- 
porate name  set  forth  in  its  charter. — ^Town  of 
Dexter  v.  Gay  (Ga.)  94. 

Where  a  town  was  incorporated  under  the 
name  of  the  town  of  D.,  by  act  declaring  that  it 
should  be  made  a  body  corporate,  and  sue  and  be 
sued  by  the  name  of  the  "Mayw  and  Aldermen 
of  D.,"  snch  town  can  be  sued  only  in  snch 
name.— Town  of  Dexter  t.  Gay  (Ga.)  94. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  |  10. 

NAMES. 

On  demurrer  to  a  plea  of  misnomer  In  a  crim- 
inal case,  the  court  may  decide  that  the  names 
"Witt"  and  "Wid"  are  idem  sonans.— Veal  t. 
State  (Ga.)  705. 

NAVIGABLE  WATERS. 

See  "Perries";   "Waters  and  Water  Courses." 

{    1.    Riparian  and  littoral  rislita. 

The  lessee  of  the  owner  of  a  pier  extending 
into  the  ocean  beyond  the  line  of  low-water  mark 
is  entitled  to  enjoin  from  using  the  same  one 
who  bases  his  ri^ht  so  to  do  upon  the  claim  that 
it  la  a  public  pier.— Coney  t.  Brunswick  &  F. 
Steamboat  Co.  (Ga.)  498 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 

By  particular  classes  of  parties. 

See  "Carriers,"  §§  1,  5;    "Muuicipal  Corpora- 
tions," §  6. 
Employers,  see  "Master  and  Servant,"  IS  2-7. 
Railroad  companies,  see  "Railroads,"  %%  5-9. 

Condition  or  iMeo/particuZar  species  o/proper(|^ 

works,  or  macMnery. 
S.-e  "Bridges,"  §  1;   "Railroads,"  H  5-9. 


J.eiegrapn   or  letepnone  companies,  see      xeie- 
graphs  and  Telephones,"  {  1. 

i   1.     Proximate  eanse  of  iniarj. 

Though  it  is  a  general  rule  that  if,  Bubie- 
qnentl^  to  the  original  negligent  act,  a  new 
cause  mterrenes,  of  itself  sufficient  to  cause  the 
misfortune,  the  former  must  be  considered  as 
too  remote,  still,  if  the  character  of  the  inter- 
Tening  act  was  such  that  its  probable  or  actual 
consequence  could  reasonably  have  been  antici- 
pated oy  the  original  wrongdoer,  the  causal  con- 
nection is  not  brolcen. — Southern  By.  Co.  T. 
\¥ebb    (Ga.)  395. 

I  8.     Contribntory  neKU«;enoe. 

Where,  in  an  action  for  negligence,  plaintiff  af- 
firmatively  showed  that  he  could  have  avoided 
the  injury,  and  that  the  same  was  not  really  at- 
tiibntable  to  the  defendant,  a  verdict  aminst 
the  latter  will  l>e  set  aside.— Southern  By.  Co.  t. 
Barfield  (Oa.)  95. 

f  3.     Aotloiu. 

The  fact  that,  after  an  occurrence  resulting 
in  injury  to  one  person,  the  one  who  is  sought 
to  be  held  accountable  therefor  tooic  additional 
precautions  to  prevent  gthers  from  l>eing  simi- 
larly hurt,  is  not  an  admission  on  his  part  that 
he  was  negligent  in  not  sooner  observing  anch 
precautions.— Georgia,  S.  &  F.  By.  Co.*  T.  Cart- 
ledge  (Ga.)  405. 

Where  there  is  a  conflict  in  the  evidence  as  to 
contributory  negligence  in  on  action  for  personal 
injuries,  the  court  caunot  direct  a  verdict  for 
defendant. — House  v.  Seaboard  Air  Line  B.  Co. 
<N.  C.)  553. 

Where  there  is  a  conflict  in  the  evidence  in  an 
action  against  a  railroad  company,  the  ques- 
tion of  contributory  negligence  is  for  the  jury. 
—House  V.  Seaboard  Air  Line  B.  Co.  (N.  O.) 
553. 

In  an  action  for  negligence,  plaintiff  mnst 
prove  the  negligence,  and  tiiat  it  was  the  proxi- 
mate cause  of  the  injury. — Bowers  y.  Bristol 
Gas  &  Electric  Co.  (Va.)  296. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED    EVIDENCL 

Ground  for  new  trial,  see  "Criminal  Law,"  | 
15;    "Homicide,"  g  8. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitatioii 
of  Actions,"  {  8. 

NEW  TRIAL. 

See  "Divorce,"  {  8. 

Appealability  of  order  granting  new  trial,  see 

"Appeal  and  E^or,"  {  8. 
C?osts,  see  "Costs,"  i  4. 

In  actions  for  causing  death,  see  "Death,"  {  1. 
In  criminal  prosecutions,  see  "Criminal  Law," 

«§  14-16;  "Homicide,"  i  3;  "Larceny,"  i  1. 
Necessity  of  motion  for  piurpose  of  review,  see 

".\j)peal  and  Error,"  {  4. 
Opening    or    vacating    judgment,    see    "Jndg* 

ment,"  S  4. 
Remand  by  nppellate  court  for  new  trial,  see 

"Appeal  and  Error,"  S  18. 
Beview  of  discretion  as  to  granting  new  trial, 

see  ".\ppeal  and  Error,"  §  14. 
Review  of  discretion  of  court,  see  "Appeal  and 

Error,"  {  3. 


trial.— Maxwell  v.  Imnan  (Oa.)  526. 

S  S.      Grounds. 

Where  a  verdict  was  clearly  demanded  by  the 
evidence,  a  new  trial  should  not  be  granted  be- 
cause of  erroneous  instractions.  —  Glover  v. 
Blalceslee  (6a.)  40. 

Where  a  demurrer  to  a  petition  is  overruled, 
it  is  not  proper  ground  of  a  motion  for  new 
trial.— Savannah,  F.  &  W.  By.  Co.  v.  fienfroe 
(Ga.)  88. 

Where  eridence  which  is  irrelevant,  but  prej- 
udicial, is  permitted  to  go  to  the  jury  over  a 
proper  objection,  the  error  affords  a  ground  for 
a  new  trial.— Gunn  v.  Head  (Ga.)  343. 

Befusal  to  admit  evidence  of  a  witness  as  to 
a  point  in  issue  is  not  cause  for  a  new  trial, 
though  it  appears  that  the  same  witness  was 
allowed  to  testify  to  practically  the  same  facts 
in  otlier  language. — Maynard  v.  Newton  (Oa.) 
376;   Newton  v.  Maynard,  Id. 

A  new  trial  on  the  general  grounds  was  prop- 
erly denied,  where  the  evidence  demanded  the 
judgment  rendered. — Bamett  v.  Hines  (Ga.)  40)3. 

It  is  error  to  grant  a  new  trial  for  supposed 
misdirection  of  the  jury,  when  in  fact  ue  in- 
struction was  correct. — Epperson  v.  Stansill  (S. 
C.)426. 

S  3.     FroeeedliiKa  to  proenre  new  trial. 

New  trial  for  newly-discovered  evidence  Md 
properly  denied,  where  there  was  no  aflBdavit 
as  to  the  character  or  credibility  of  the  witness. 
— Pei77man  v.  Equitable  Mort^.  Co.  (Oa.)  84. 

Motion  for  new  trial,  continued  until  the 
first  week  of  court  in  another  county,  if  not 
presented  until  a  week  thereafter,  without  any 
order  of  continuance  taken,  cannot  be  heard. — 
Whelchel  v.  Poor  (Oa.)  740. 

Where  a  motion  for  a  new  trial  did  not  contain 
any  affidavit  as  to  the  character  and  credibility  of 
alleged  new  witnesses,  as  required  by  Civ.  Code, 
i  5481,  and  the  showing  as  to  diligence  was  not 
satisfactory,  denial  of  tiie  motion  was  not  error. 
— Atwater  v.  Hannah  (Ga.)  lOOT. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit.'* 
On  trial,  see  "Trial,"  {  5. 

NOTES. 

Promissoiy  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  particular  facta,  custt,  or  prooeecUnat. 
See  "Attachment,"  §  2. 
Dissolution  of  partnership,  see  "Partnership," 

i  5. 
Election   to   provide   for   the   issue   of   connty 

bonds,  see  '^Counties,"  §  2. 
Hearing  on  certiorari,  see  "Certiorari,"  (  2. 
To  take  depositions,  see  "Depositions." 

To  parMcuZar  dUuae*  of  partie*. 
Purchaser  of  note,  see  "Bills  and  Notes,"  |  4. 

NUISANCE. 

Violation  of  liquor  laws,  see  "Intoxlcatlnc  Liq- 
uors," {  4. 

i  1.     Private  anisanoes. 

In  determining  the  damages  for  maintaining 
a  nuisance  adjacent  to  plaintiff,  proof  of  depre- 


comfort  caused  by  the  maintenance  by  another 
of  a  nuisance  on  the  adjoining  premises. — Swift 
T.  Broyles  (Ga.)  277. 

In  an  action  for  damages  by  a  nuiaance^ 
proof  of  an  injury  to  plaintiff's  property  rights 
cannot,  without  evidence  of  the  extent  of  the 
loss,  afford  a  basis  for  the  recovery  of  more 
than  nominal  damages.— Swift  t.  Broyles  (Ga.) 
277. 

{  2.     Public  mnisanoes. 

Equity  will  not  enjoin  a  public  noimuce  in  a 
city  at  the  instance  of  one  who  suffers  no 
special  injury,  except  in  a  case  falling  within 
Act  Dec.  19,  1899,  providing  for  abating  or  en- 
joining a  place  known  as  a  ''blind  tiger."— Can- 
non ▼.  Merry  (Ga.)  274. 

The  granting  of  8  general  injunction  to  re- 
strain the  use  of  a  railroad  terminal  yard  held 
erroneous,  where  there  was  evidence  that  tiie 
construction  of  the  yard  was  proper,  and  the 
effect  of  the  injunction  was  to  entirely  prevent 
even  the  proper  carrying  out  of  a  lawful  busi- 
ness.— Georgia  K.  &  Banking  Co.  v.  Maddox 
(Ga.)  31S. 

A  railroad  terminal  yard,  though  aothorized 
by  statute,  may  become  a  nuisance  by  im- 
proper construction  or  improper  operation.— 
Georgia  R.  &  Banldug  Co.  t.  Maddox  (Ga.) 
315. 

Injuries  and  inconveniences  to  persons  re- 
siding- near  a  railroad  tertniual  yard  lawfully 
constrncted,  caused  by  noise,  smoke,  and  the 
like,  which  result  from  the  ordinary  use  of 
sndi  a  yard,  are  not  nuisances. — Greorgia  K.  & 
linking  Co.  v.  Maddox  (Ga.)  315. 

A  gnano  manufactory,  though  it  may  largely 
use  nndeodorized  decayed  fish  In  its  processes, 
is  not  a  nuisance  per  se,  unless  it  is  so  situat- 
ed as  to  affect  the  health  or  comfort  of  the 
oottimunity. — Duffy  ▼.  E.  H.  &  J.  A.  Meadows 
Co.  (N.  C.)  460. 

The  fact  that  odors,  carried  a  great  distance 
by  the  wind,  are  "unpleasant  and  objection- 
able," is  not  sufficient  ground  for  interfer- 
ence by  the  court  with  the  establishment  from 
which  they  arise.— Duffy  v.  B.  H.  &  J.  A. 
Meadows  Co.  (N.  C.)  460. 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  §  4. 
To  evidence,  see  "Trial,"  §  3. 

OBSCENITY. 

To  constitute  a  notorious  act  of  public  In- 
decency, within  the  mctining  of  Pen.  Code,  J 
890,  it  is  essential  that  the  act  should  have 
been  committed  where  it  could  have  been 
seen  by  more  than  one  person. — LocUiart  t. 
State  (Ga.)  787. 

OFFER. 

Proposals  for  contract,  see  "Contracts,"  |  1. 

OFFICERS. 

Mandamns,  see  "Mandamus,"  |  2. 
Words   charging   official    misconduct   as   libel, 
see  "Libel  and  Slander,"  |  1. 

Particular  clastes  of  offlcxn. 

See  "Caerks  of  Courts";  "(Coroners";  "Judges"; 
"Justices  of  the  Peace";  "Receivers";  "Sher- 
iffs and  Constables." 

Munidpai  officers,  see  "Municipal  Corpora- 
tions,^' {  1. 


forceable  at  the  suit  of  the  successor  in   office 
of  the  obligee. — Anderson  v.  Brumby  (Go.)  77. 

The  bond  of  a  pablic  officer  is  liable  for  toou- 
ey  that  comes  into  his  hands  as  an  insurer.  a_ad 
not  merely  for  the  exercise  of  good  faith; — Smith 
V.  Patton  (N.  C.)  849. 

Where  a  clerk  of  a  superior  court  deposited 
funds  from  a  partition  sale  in  a  tiank  aiid  it 
failed,  tlie  clerk's  bond  held  liable  (Laws  188D. 
c.  47()).— Smith  v.  Patton  (N.  C.)  84&. 

Under  Code,  S  2887,  and  Acts  1886-00,  p. 
284,  a  surety  company  has  the  right  to  be  re- 
lieved on  an  official  bond.— United  States  Fi- 
delity &  Guaranty  Co.  v.  Peebles  (Va.)  310. 

OILS. 

Oil  leases,  ses  "Mines  and  Mineral^"  1 1. 

OPENING. 

Judgment,  see  "Judgment,"  |  4. 

OPINION  EVIDENCE 

In  civil  actions,  see  "Evidence,"  (  9. 
In  criminal  prosecutions,  see  "Criminal  LaaTr," 
i8. 

ORDERS. 

For  reference,  see  "Reference,"  I  1. 
Of  court,  see  "Motions." 

Review  of  appealable  orders,  see  "Appeal  and 
Bn»r." 

OROtNANCES. 

Municipal  ordinances,  see  "Munidpai  Corpora- 
tions,^' I  4. 

OSTEOPATHY. 

See  "Physicians  and  Surgeons." 

OYSTERS. 

See  "Fish." 

PARENT  AND  CHILD. 

See  "Adoption";   "Bastards";    "Guardian  and 

Ward";   "Infants." 
Gift  of  parent  to  child,  see  "Gifts,"  f  1. 

Where  a  father  relln<^uishe8  the  custody  and 
control  of  his  minor  child  to  another,  the  lat- 
ter, if  a  suitable  and  iiroper  person  to  have  such 
cartody  and  control,  is  legally  entitled  tbcreto. 
-Carter  v.  Brett  (Ga.)  348. 

Certain  correspondence  held  not  to  give  sister- 
in-law  legal  custody  and  coatral  of  child. — Monk 
r.  McDaniel  (Ga.)  360. 

A  contract  whereby  a  father  hires  Us  minor 
sea  to  KBotber,  and  reieaaes  the  latter  from 
all  liability  "for  damages  tat  any  injuries." 
held  to  defeat  a  recovery  by  the  father  for  the 
loss  of  the  sen's  serriees  during  minority,  even 
where  occasiDned  by  the  death  of  the  son.- 
New  V.  Soutbein  By.  Co.  (Ga.)  301. 

A  contract  whereby  a  father  hires  his  minor 
son  to  another,  and  releases  the  latter  from  all 
liability  fDr  "damages  for  any  injuries  sus- 
tained," held  valid,  though  made  with  a  rail- 
way company.— New  v.  Sonthem  Ry.  Co.  (Ga.) 
391. 

There  is  no  implied  contract  tay  a  father  to 
pay  Us  son  for  board  and  attention  famished 
aim.— Nicholas   t.   Nichdas   (Va.)    668. 


PARTrES. 

Admissioos  as  evidence,  aee  "ETidence,"  i  5. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival."  i  1. 

Persons  eonclnded  by  Judgment,  see  "Judg- 
ment," §  9. 

Persons  entitled  t»  allege  wtor,  ■«•  "Appeal 
and  Erroir,"  i  12. 

Persons  «ititled  to  partiti(ui,  sea  "Partition," 

Persona  entitled  to  sue  oa  bond  at  derk  ot 
court,  see  "Clerks  of  Courts." 

In  aettona  fey  or  offoinM  porUouIor  eUuses  tuf 

See  "Gonnties,"  {  3;  "Executors  and  Adminls- 
tratora,"  §  7.  I 

In  particular  aaOens  or  prooeetHnga.  | 

See  "Equity,"  {  3;    "Injunction,"  §  2;    "Parti- ; 
tion,"  t  2.  I 

Criminal  proaecutions,  see  "Criminal  Law," 
13. 

For  breach  of  contract,  see  "Contracts,"  |  5. 

Injunction  to  restrain  interference  with  trans- 
fer of  corporate   stock,  see  "Corporations,"  \ 
t  3. 

On  insurance  policy,  see  "Insurance,"  (  9. 

On  subscription  to  corporate  'stock,  see  "Cor-  j 
porations,"  {  3.  | 

To  restrain  violation  of  liquor  laws,  see  "In- 
toxicating Liquors,"  {  4.  , 

S    1.    Flalntlffs.  j 

A  petition  in  trover  cannot  be  amended  by  i 
striking  therefi-om  the   name   of  the   nominal 
plaintiff,    so  that  the   action   may   proceed   in  , 
the  naoM  of  tlie  nsee.— Willis  v.  Bnrch  (Ga.) 
718;    Burch  v.  Willis,  Id. 

An  assignee  of  the  right  to  sue  for  breach  of 
covenant  of  warranty  held  prevented  from  suing 
by  Codc^  I  17T,  requiring  all  actions  to  be 
brought  in  the  name  of  the  real  party  in  Inter- 
est.—Ravenel  V.  Ingram  (N.  C.)  M7. 

It  is  no  defense  to  an  action  on  a  note  that 
plaintiff'  sues   as   trustee   without  Joluiua   the  I 
beneficiary.— Watford  v.  Windham  (S.  C.)  597.     | 

§    Z.    SafendMSta.  | 

A  person  against  whom  no  charge  of  wrong- 
doing is  made,  and  who  is  not  shown  to  have 
any  interest  in  the  outcome  of  a  case,  cannot 
properly  be  joined  as  a  codefendant  with  an- 
other who  is  alleged  to  have  perpetrated  a 
fraud  upon  the  plaintiff. — Bagwell  v.  Johnson 
(Ga.)  732. 

i   3.     New  parties  and  ebance  of  parties. 

An  amendment  in  a  suit  by  a  trustee,  strik- 
ing out  his  name  and  substituting  the  name  of 
the  beneficiary  in  whom  the  legal  title  stood, 
held    properly    disallowed. — Tillman    t.    Baaka 

<Ga.)  Sit: 

Denial  of  plaintiff's  application  to  make  cer- 
tain purchasers  of  trust  property  parties  to  a 
suit  to  remove  the  trustees,  ana  for  dam- 
ages, held  within  the  trial  court's  discretion. — 
Belding  ▼.  Archer  (N.  C.)  800. 

PARTITION. 

S    1.    B7  acta  of  parttas. 
Where,  to   partition  land  which  two  sisters 

bad  inherited,  each,  with  her  husband,  ez»- , 
cuted  a  quitclaim  deed  to  her  sister  and  hus- 
band, and  they  afterwards  exchanged  their 
lands  by  similar  deeds,  the  husbands  did  not 
ncqoir*  any  title.— Harrington  r.  Bawls  (N.  O.) 
4C1. 


EciT  ana  cnuareu,  tt  is  tue  ngnt  01  any  one  of 
the  devisees  to  have  the  realty  partitioned. — 
,  Gordon  v.  McElroy  (Ga.)  68. 

I  Where  partitioners  report  that  the  lands  can- 
not be  divided,  an  objection  in  general  terms 
that  the  lands  cannot  be  sold  without  great 
sacrifice  is  not  good.— Gordon  v.  McElroy  (Ga.) 
68. 

A  homestead  set  apart  to  a  widow  may  be 
partitioned  during  her  lifetime.— Saunders  v. 
Strobel  (S.  C.)  429. 

'  Under  Code,  c.  114,  court  on  partition  can 
apply  proceeds  of  sale  to  payments  of  liens. — 
Grove  v.  Grove  (Va.)  312. 

Judgment  creditors  are  not  necessary  parties 
to  a  partition  unless  creditors  of  a  deceased 
tenant  in  common. — Childers  v.  Loudin  (W. 
Va.)  637. 

Before  sale  in  partition  the  court  should  de- 
termine the  rights  or  the  interest  of  the  co- 
tenants.— Childers  T.  Loudin  (W.  Va.)  687. 

Where  real  estate  is  sold  in  partition  without 
ascertaining  the  interest  of  the  parties,  and  is 
purchased  by  a  co-tenant  who  never  appeared 
in  the  cause,  and  the  sale  is  affirmed  without 
objection,  his  title  is  protected  by  Code,  c. 
132,  (  8,  notwithstanding  the  error  in  the  de- 
cree of  sale.- Childers  v.  Louden  (W.  Va.) 
637. 


PARTNERSHrP. 

f   I.    T&e  relation. 

Where  one  person  owns  a  sawmill,  and  an- 
other furnishes  the  mill  with  logs,  and  each  Is 
to  have  one-half  proceeds  thereof,  they  are  not 
partners. — Hodges  t.  Rogers  (Ga.)  251. 

{   2.     Mutual  riEbts,  datles,  and  UablU- 
ties  of  partners. 

In  the  absence  of  special  agreement,  partner 
cannot  claim  compensation  for  services. — Scott 
V.  Boyd  fV'a.)  918. 

{   3.    Blglits  and  UablUtiea  aa  to  tUrd 
persons. 

Where  suit  for  breach  of  warranty  was 
brought  against  a  firm,  and  one  of  them  filed  a 
plea  m  his  individual  capacity,  denying  that  he 
as   aB   individual     made    such    warranty,    the 

glea  was  properly  stricken  out — Waterman  v. 
llisson  (Ga.)  95. 

It  was  not  error,  under  Cir.  Code,  i  2637, 
to  reject  an  unsworn  amendment  to  a  plea  de- 
nying the  existence  of  a  partnership  and  the 
pleader's  membership  therein.  —  Waterman  v. 
Glisson  (Ga.)  95. 

Under  Civ.  Code.  S  2668,  where  a  member  of 
the  firm  has  a  person  arrested  on  a  charge  of 
larceny  of  partnership  effects,  the  person  so  ar- 
rested cannot  sustain  an  action  against  the 
firm.— Martin  v.  Simkins  (Ga.)  483. 

Acts  of  alleged,  mem  her  of  a  firm  held  r 
to  be  considered  by   the  jury   in   dete~ 
the  question  of  membership.— Gordor 
houser  (Va.)  677. 

In  an  action  on  a  bond  of  an  ' 
ship,  plaintiff  must  show  exp>- 
der  seal  of  the  partner  ey 
bind   the   partnership. — C 
(Va.)  677. 

{   4.     Death    of 
partna' 

Liability  of 
partner,  fo' 
third   pe' 
made  ♦■' 
fease' 
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of  tbe  partnership,  the  managing  partner  can- 
not, without  further  anthority,  bind  ono  of  the 
others  by  the  contract,  which  is  of  ench  a  na- 
ture that  the  partnership  assets  are  not  bound. 
—Bass  Dry  Goods  Co.  v.  Granite  City  Mfg. 
Co.  (Ga.)  416. 

The  managing  surviving  partner  held  person- 
ally liable  for  failure  to  deliver  goods  to  a  pur- 
chaser from  one  of  his  agents. — Bass  X>ry 
Goods  Co.  V.  Granite  City  Mfg.  Co.  (Ga.)  415. 

Partnership  assets  and  estate  of  a  deceased 
partner  held  not  liable  for  failure  to  deliver 
goods  to  a  purchaser  from  the  traveling  sur- 
viving partner. — Bass  Dry  Goods  Co.  v.  Gran- 
ite City  Mfg.  Co.  (Ga.)  415. 

f   5.    DlMolntloii,    ■ettlemeat,    and    ao- 
oonntlnK. 

A  partnership  is  dissolved  by  tbe  death  of 
one  partner,  and  notice  need  not  be  given  third 
persons. — Bass  Dry  Goods  Co.  v.  Granite  City 
Mfg.  Co.  (Ga.)  415. 

PART  PAYMENT. 

See  "Payment,"  I  1. 

Within  statute  of  fimitations,  see  "Limitation 
of  Actions,"  S  3. 

PART  PERFORMANCE. 

Within  statute  of  frauds,  see  "Frauds,  Stat- 
ute of,"  {  8. 

PASSENGERS. 

See  "Carrier?,"  Jf  3-8. 

PATENTS. 

Validity  of  note  given  for  patent  right,  see 
"Bills  and  Notes,"  i  2. 

PAYMENT. 

See  "Compromise  and  Settlement";  "Tender." 
Part  payment  within  statute  of  limitations,  see 

"Limitation  of  Actions."  {  3. 
Recovery  of  money  paid  for  goods,  see  "Sales," 

§  4. 
Recovery  of  payments  of  usurious  interest,  see 

"Usury,"  i  1. 

Of  partUsular  classes  cf  obligatUmt  or  UaMliOes, 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  5. 

Price  of  land  sold,  see  "Vendor  and  Purchas- 
er," i  1. 

Taxes,  see  "Taxation,"  $  4. 

I  1.     Reavlsltes  and  anfflcienoy. 

Under  the  scaling  ordinances  of  1865,  the 
jury  has  a  large  discretion  in  the  adjustment 
of  the  equities  between  the  parties;  but,  in  an 
action  on  county  bonds  in  the  principal  sum  of 
$9,T€5_,  payable  in  Confederate  money,  and 
given  in  consideration  of  3,265  bushels  of  com, 
a  verdict  for  plaintiff  for  only  $150  was  so 
palpably  unfair  as  to  -require  reversal. — Con- 
yers  v.  Commissioners  of  Roads  and  Revenues 
(Ga.)  419. 

A  deposit  by  a  debtor  in  a  bank  to  the  ac- 
count of  his  creditor  of  money  due  the  latter 
held  not  a  payment,  unless  the  creditor  consents 
to  the  deposit— Hill  v.  Arnold  (Ga.)  475. 

Principal's  acceptance  of  remittance  ■  from 
agent  held  not  an  estoppel  to  claim  balance 


Under  contracts,  see  "Damages,"  |  2. 

PENSIONS. 

Under  Code,  {  177,  a  pension  to  become  pay- 
able in  the  future  held  not  assignable. — Grill  ▼. 
Dixon  (N.  C.)  638. 

Laws  1889,  c.  198,  providing  that  any  person 
who  shall  speculate  in  the  claim  of  a  pensioner 
shall  be  guilty  of  a  misdemeanor,  had  not  to 
recognize  the  right  to  assign  a  pension  payable 
in  the  future.— GUI  r.  Dixon  (N.  C.)  538. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  {  1;   "Negligeoce." 

Release  of  claim  for  liability,  see  "Release," 
i  !• 

To  employe,  see  "Master  and  Servant,"  if 
2-7. 

To  licensee,  see  "Railroads,"  {  6. 

To  passenger,  see  "Carriers,"  {  5. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," §  7. 

To  traveler  on  highway,  see  "Municipal  Corpo- 
rations," §  6. 

To  traveler  on  highway  crossing  railroad,  aee 
"Railroads,"  §i  V©. 

To  trespasser,  see  "Railroads,"  |  6. 

PER  STIRPES  ET  PER  CAPITA. 

See  "WUls,"  S  8. 


PETITION. 


For  removal  of  cause  to  federal  courts 

moval  of  Causes,"  §  3. 
In  pleading,  see  "Pleading." 


see"Re- 


PHYSICIANS  AND  SURGEONS. 

An  osteopath  held,  under  Code,  S  8132,  as 
amended  by  Laws  1885,  c.  117,  and  section 
3124,  not  to  require  license  for  practicing  medi- 
cine.—State  T.  MacKnight  (N.  O.)  580. 

Student  having  a  diploma  of  a  three-years 
course  of  study  held  not  entitled  to  a  certificate 
from  state  board  of  medical  examiners,  without 
an  examination. — Moore  r.  Napier  (S.  0.)  907. 

PIERS. 

See  "Navigable  Waters,"  t  1. 

PLEA. 

In  criminal  prosecutions,  see  "Criminal  Law," 
«  7. 

PLEADING. 

After  remand  by  appellate  court,  see  "Appeal 
and  Error,"  §  18. 

Applicability  of  instructions  to  pleadings,  see 
'^Trial,"  |i  6-8. 

Effect  of  amendment  on  limitation,  see  "Lim- 
itation of  Actions,"  §  2. 

Estoppel  by  pleading,  see  "Estoppel,"  {  1. 

Review  of  discretion  of  court  as  to  rulings  on 
pleadings,  see  "Appeal  and  ErrcM-,"  g  14. 

AlUgatUms  aa  to  pwrttcuUtr  facta,   acts,    or 

trantactkmt. 
See  "Damages,"  i  4;    "Statutes,"  §  5. 
Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," {  5. 


r 


{  3;    "Railroads,"  §  9. 

In  particutar  actions  or  proceedimga. 

See  "Eiectment,"  §  2;  "Equity,"  $  4;  "Libel 
and  Slander,"  {  8;  "Malicious  Prosecation," 
S2- 

For  breach  of  contract,  see  "Contracts,"  (  5; 
"Covenants,"  S  3. 

P'or  damages  to  lands  or  easements  taken  for 
public  nse,  see  "Eminent  Domain,"  g  4. 

For  fires  set  by  railroad,  see  "Kailroads,"  §  9. 

For  injuries  caused  by  defective  bridge,  see 
"Bridges,"  §  1. 

For  personal  injuries,  see  "Master  and  Serv- 
ant," §  7;    "Municipal  Corporations,"  S  6. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  insurance  policy,  see  "Insurance,"  8  9. 

On  note,  see  "Bills  and  Notes,"  8  6. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  8  7. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  8  2. 

To  enjoin  assessment  of  damages  for  property 
or  easements  taken  for  public  use,  see  ''Emi- 
nent Domain,"  8  8- 

To  recover  taxes  paid,  see  "Taxation,"  8  4. 

i   1.     DeclATStlon,  eomplalnt,  petition,  or 
jitatement. 

Where  plaintiffs,  as  heirs  at  law,  file  a  pe- 
tition for  equitable  relief,  and  the  will  attached 
shows  that  the  property  involved  would  pass 
to  certain  legatees,  not  made  parties,  a  de- 
murrer to  the  petition  should  be  sustained. — 
Gaines  v.  Gaines  (Ga.J  763. 

S   Z.    Flea    or    answer,    eroas-eomplalnt, 
and  affidavit  of  defense. 

In  testing  the  sufficiency  of  matters  in  defense 
in  one  of  several  paragraphs  of  a  defendant's 
answer,  the  facts  alleged  are  to  be  considered  in 
connection  with  the  allegations  of  the  other  para- 

fraphs  of  the  answer. — Antognoli  v.  Miller  (Ga.) 
006;   Miller  v.  Antognoli,  Id. 

8    3.    Demnrrer  or  exoeptlon. 

An  action  against  a  county  on  an  account  is 
not  open  to  general  demurrer,  if  any  one  of  the 
items  constitutes  a  lawful  demand.  —  Harris 
County  V.  Brady  (Ga.)  71. 

Failure  to  attach  proper  exhibits  to  a  petition 
should  be  met  by  demurrer. — Reed  v.  Equitable 
Trust  Co.   (Ga.)  102. 

Where,  in  petition  in  trover,  two  of  the 
counts  are  bad  and  one  good  in  law,  a  general 

demurrer  to  the  entire  petition  is  not  ground 
for  striking  out  either  one  of  the  defective 
counts. — Pryor  v.  Brady  (Ga.)  223. 

A  demurrer  cannot  be  interposed  to  one  poi> 
tion  of  complaint  stating  omy  one  cause  of 
action. — Sloan  v.  Seaboard  &  B.  Ry.  Co.  (S.  C.) 
197. 

§   4.    Amended  and  rapplemental  plead- 
IniES  and  repleader. 

Amendment  to  petition  held  properly  allowed 
as  germane  to  the  original  petition. — Travelers' 
Ins.  Co.  v.  Gray  (Ga.)  95. 

Where  the  petition,  with  or  without  an 
amendment,  set  out  no  cause  of  action  against 
the  defendant,  a  refusal  of  an  amendment  was 
not  error. — Rast  v.  Cermania  Loan  &  Bank- 
ing  Co.    (Ga.)   218. 

A  petition  in  an  action  against  a  partner- 
ship described  as  the  firm  of  A.  &  B.  neld  not 
amendable,  so  as  to  make  the  action  one 
against  a  partnership  described  as  the  firm  of 
C.  &  B.— Greer  v.  Waxelbaum  (Ga.)  266. 

Where,  in  an  action  against  a  firm  described 
as  composed  of  A.  and  B.,  petition  is  amended 
so  as  to  make  it  an  action  against  a  firm  com- 


appears  that  such  amendment  only  embracer 
matter  which  has  before  been  set  out  in  an- 
other amendment  previously  allowed.^Wright 
V.  Roberts  (Ga.)  369. 

Where  plaintiff's  first  petition  alleged  negli- 
gence,  and  is  thereafter  amended,  showing  that 
plaintiff  did  not  know  at  the  time  as  a  matter 
of  fact  as  to  such  negligence,  it  is  not  demur- 
rable because  of  plaintiff's  apparent  want  of 
food  faith.— Savannah,  F.  &  W.  By.  Co.  v. 
ollard  (Ga.)  626. 

Where  a  complaint  in  an  action  against  a 
railway  company  alleged  negligence,  and  wa» 
amended  by  stating  that  at  the  time  defendant 
did  not  know  as  a  fact  of  the  existence  of  sucb 
negligence,  and  thereby  was  fraudulently  in- 
duced to  enter  into  an  accord  and  satisfaction,, 
the  amended  complaint  sets  forth  no  new  cause 
of  acUou.— Savannah,  F.  &  W.  Ry.  Co.  v.  Pol- 
lard (Ga.)  525. 

In  an  action  on  notes,  it  was  proper  to  refuse 
to  allow  defendants  to  amend  by  filing  an  al- 
leged plea  of  non  est  factum,  where  such  plea 
did  not  deny  the  execution  of  the  contract. — 
National  Ciomputin^  Scale  Co.  v.  Eaves  (Ga.) 
783;  Eaves  v.  National  Computing  Scale  Co., 
Id. 

In  an  action  against  a  warehouseman  for  goods 
lost  by  fire,  amendments  held  properly  refused 
because  settuig  up  a  new  and  distinct  cause  of 
action.— Atwater  v.  Hannah  (Ga.)  1007. 

Trial  court  held  to  have  had  power  to  grant 
an  amendment  alleging  waiver  of  a  tender,  on 
a  demurrer  ore  tenus  to  the  complaint  after  an- 
swer, on  the  gi'ound  that  no  tender  was  alleged. 
—Martin  v.  Bank  of  Fayetteville  (N.  0.)  558. 

A  requested  amendment  to  a  complaint  in  au 
action  to  enforce  a  constructive  trust  held  not 
such  as  to  cause  surprise  or  to  mislead  the  de- 
fendant.—Martin  V.  Bank  of  Fayetteville  (N. 
C.)  5!58. 

Pleading  held  properly  amended  by  setting- 
forth  representative  capacity  of  plaintiff. — 
Glenn  v.  Gerald  (S.  C.)  165. 

A  circuit  judge  at  a  subsequent  term  may  va- 
cate an  order  requiring  a  party  to  amend  his 
pleading  by  adding  a  party  defendant. — ^Peeples 
V.  Mlms  (8.  C.)  156. 

A  complaint  alleging  a  willful  tort  cannot  be 
amended  so  as  to  also  allege  a  cause  of  action 
based  on  mere  negligence,  and  the  rule  is  not 
changed  by  the  act  of  1898  (22  St.  at  Large, 
p.  693).— Proctor  v.  Southern  Ry.  (S.  C.)  427. 

Amendment  of  declaration  after  appearance 
in  action  for  negligence  held  not  to  state  a  new 
cause  of  action. — New  River  Mineral  Co.  v. 
Painter  (Va.)  800. 

8  6.     Motions. 

A  written  motion  to  strike  a  part  of  an  an- 
swer held  overruled,  when  the  part  referred  to 
is  not  set  forth  in  the  motion. — Elder  v.  John- 
son (Ga.)  51. 

Where  two  or  more  acts  of  negligence  are 
alleged  as  contributing  to  an  injury,  plaintiff 
may  submit  his  whole  case  under  allegation» 
of  one  cause  of  action. — Sloan  v.  Seaboard  & 
R.  Ry.  Co.  (S.  C.)  197. 

8  6.     Issues,  proof,  and  variance. 

Registration  of  a  deed  having  been  admitted 
in  evidence,  held,  the  original  was  irrelevant. — 
Ratliff  V.  Ratliff  (N.  C.)  887. 

In  an  action  on  a  written  contract  between 
plaintiff  and  defendant,  allegation  that  plaintiff 
sued  for  the  benefit  of  himself  as  trustee  held 
no  variance. — Consumers'  Ice  Co.  v.  Jennings. 
(Va.)  870. 


the  petition,  the  case  sliould  be  tried  aocordinz 
to  the  pleadings.— Southeru  Ry.  Co.  t.  Barfield 
(Oa.)  9S. 

Defect  of  answer,  setting  ap  defense  of  false 
representations,  from  failure  to  allege  plaln- 
tiff's  knowledge  of  falsitr,  held  waived  by 
failure  to  demnr,  under  Code,  |  248.— Queen 
Ctty  Printing  &  Paper  Co.  ▼.  McAden  (N.  C.) 

r»75. 

A  defective  allpgntioD  of  ouster,  in  an  ac- 
tion for  breach  of  a  covenant  of  warranty, 
treated  as  stating  a  good  cause  of  action,  where 
defendant  did  not  take  any  exception  to  the 
averment.— Ravenel  v.  Ingram  CN.  C.)  967. 

PLEDGES. 

Of  corporate  stock,  see  "Corporations,"  {  3. 
Pledged  property  as  subject  to  execution,  see 
"Execution,"  S  1. 

Evidence  that,  two  or  three  days  before  the 
sale  of  corporation  stock  pledged  as  security 
for  a  note,  the  pledgee  notified  the  maker  that 
be  wanted  to  collect  the  note  within  a  short 
time,  and  the  maker  replied  that  he  was  ready 
to  pay  whenever  the  pledgee  wished,  is  insuffi- 
cient to  show  an  agreement  to  postpone  the 
sale  until  further  notice,  and  is  irrnevant. — 
Thornton  v.  Martin  (Ga.)  348. 

Where  a  pledgee  of  corporation  stock  is  au- 
thorized to  sell  It  without  advertisement  or 
"giving  any  notice"  to  the  pledgor,  the  sale  is 
not  invalid  when  made  without  notice  of  its 
time  or  place,  altiioiigfa  not  made  until  long 
after  tiie  maturity  of  the  note  secured. — ^Thorn- 
ton y.  Martin  (Oa.)  349. 

When  the  maker  of  a  note  to  a  married  wo- 
man, which  has  been  pledged  for  a  debt  partial- 
ly due  by  her,  has  in  good  faith  paid  it  to  the 
pledgee,  he  is  entitled  to  the  pei-formance  of 
the  obligations  which  the  payee  undertook  as 
the  consideration  therefor.-— Johnat(m  v.  G-ull- 
cdge  (Ga.)  354. 

Whether  the  pledgee  of  a  note,  given  to  a 
married  woman  and  pledged  as  a  secnrity  for 
a  debt  partially  due  by  her,  has  made  proper 
application  of  the  proceeds,  does  not  concern 
the  maker.— Johnston  v.  GuUedge  (Ga.)  354. 

The  ddivery  as  collateral  security  of  a  wharf- 
inger's receipt  held  to  convey  the  pledgee  no 
interest  whatever,  where  the  propei-tj'  is  not  in 
poHseeeion  of  the  wharfinger  or  the  party  who 
attempts  to  pledge  it. — Commercial  Bank,  v. 
Flowers  (Ga.)  474. 

In  suit  by  pledgee  of  notes  against  makers 
of  some  of  them,  a  deci-ce  against  defendants, 
without  sale  of  land  securing  notes,  held  prop- 
er.— Dudley  v.  Minor's  Ex'r  (Va.)  870. 

In  suit  by  pledgee  of  notes  against  makers 
of  some  of  them,  a  decree  agaiiut  tbeiu,  with- 
out an  account  as  to  the  debt  secured,  etc.,  held 
proper.— Dudley  v.  Minor's  Ex'r  (Va.)  870. 


POLICE. 

Words  Imptiting  misconduct  aa  libel, 
bel  and  Slander,"  {  2. 


"U- 


POLtCE  POWER. 


"Quieting  Title,"  i  1. 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant." I  5. 

POSSESSORY  WARRANT. 

One  who  intrusts  personal  property  to  an 
agent,  with  authority  to  use  it,  may,  on  refosal 
to  retom  it^  maintain  proceedings  by  poBse*- 
sory  warrant  to  recover  possession  under  Civ. 
Code,  {  4799  et  seq.— Sheriff  v.  Thompson  (Ga.) 
738. 

Under  Civ.  Code,  §  4807,  the  judge  of  the  su- 
perior court,  on  certiorari  from  the  decision  of 
a  justice  in  a  possessory  warraut  case,  may 
make  a  final  disposition  oC  the  case.— SherifC  t. 
Thompson  (Ga.)  738. 


POST  OFFICE. 


<  1. 


Hailabla  aoatteav  tiaauaalwiom 
delivery  of  maU,  aad  aaoaaiy 
denk 

That  one  who  contracts  to  transport  the 
mails  hires  another  to  transport  them  accovd- 
ing  to  his  contract  is  not  in  violation  of  Etev. 
St.  U.  S.  $  3i)C3,  prohibiting  the  assignment  or 
transfer  of  mail  contracts.— Moon  v.  Potter 
(Ga.)  43. 

One  who  has  undertaken  to  transport  the 
mail  for  a  mail  contractor,  and  has  given  a 
bond,  who  defaults,  is  liable  to  the  coutractor 
on  the  bond.— Moon  v.  Potter  (Ga.)  43. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent" 
Of  sale  in  mortgage,  see  "Mortgages,"  S  4. 

PRACTICE. 

Of  medicine,  see  "Phyeleiam  and  SnTaeonB.** 
Procedure  of  particular  courts,  see  "Courts." 

fn.  porMouIor  oivU  actioTW  or  proeeacHRO*. 

See  "Account.  Action  o«";  "Divorce,"  f  3; 
"Mandamus,"  §  3;   "Trespass,"  $  L 

Condemnation  proceedings,  see  "Ehninent  Do- 
main." i  3. 

ParUcular  proceedlngt  in  aaUans, 

See  "Abatement  and  Revival";  "Appearance''; 
"Continuance";  "Costs";  "Damages,"  {  4; 
"Depositions";  "Dismissal  and  Nonsuit"; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
dicial Sales";  "Jury";  "Limitation  of  Ac- 
tions"; "Motions";  "Parties":  "Pleading"; 
"Procero";  "Reference";  "Removal  of  Caus- 
es";  "Stipnlations";   "Trial";  **Venue." 

Nonsirit,  see  "Trial,"  8  5. 

Revival  of  judgment,  see  "Judgment,"  {  12. 

Verdict,  see  "TVial,"  §  9. 

Particular  remedUt  In  or  incident  to  octiana. 
See  "Arrest,"  «  1;    "Attechment":    "Oarai*- 
ment";     "Injunction";     "Receivers";     "Ten- 
der." 

Proosdure  In  criminal  proceentton*. 
See  "Criminal  Law";    "Intoxicating  LiaaorB," 
8  3. 


Procedure  in  exercise  of  special  JuriadiotUnu. 
In  equity,  see  "Equity." 
Of  municipality,  see  "Municipal  Corporations,"   In  Justices'  courts,  see  "Justices  of  the  Peace." 


{  4. 


POLICY. 

Of  insurance,  see  "Insurance." 


§2. 

ADoedurs  on  fwieio. 
See   "Appeal   and    Error";    "Certiorari,"   |   1; 
"Exceptioaa,     Bill    of";      "Justices    of    tlie 
Peace,^'  g  3;    "New  TriaL" 
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PREFERENCES. 

Kffect  of  prooeedincs  in  bankrvptey,  M*  "Bank- 
ruptcy,''^ S  1. 

In  assignment  for  benefit  of  cieditora,  see  "AJh 
BJgnmenta  for  Boiefit  of  Creditors,"  {  1. 

PREJUDICE. 

Crroand  fOr  removal  of  cause,  see  "Bemoval  of 
Caiiseg,"  {  2. 

Ground  for  reversal  in  cItU  actions,  see  "Ap- 
peal and  Error,"  |  It, 

PRELfMINARY  INJUNCTION. 

S«e  •7iijiiaetiMi,"  {  8. 

PREMEDITATION. 

See  "Homicide."  1 1. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Posses- 
sion," 1 1;  "Waters  and  Wat^  Oborsea,"  8  2. 

PRESENTMENT. 

By  grnni  farj,  see  "Indictment  aod  Informa- 
tion." 

PRESUMPTIONS. 

In  dvll  actions,  see  "Evidence  "  }•  1. 

In  criminal  prosecntions,  see  'X^rindnal  Law,"  f 

8;   "Homicide,"  §  1. 
On  appeal  or  ctxor,  see  "Appeal  and  Error,"  t 

18. 

PRINCIPAL  AND  ACCESSORY. 

See  "OHmknl  Lew."  (  a 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client." 

Admissions  by  agent,  see  "Evidence,"  |  & 

Agency  of  partner  for  firm,  see  "Partnership," 

I  3. 
Declarations  by  afent,  see  "Evidence,"  S  6. 
Embezzlement  by  agent,  see  "Embezzlement." 
laawrance  agents,  see  "Insorance,"  |  1. 

I   1.    Tlie  relation. 

Where  at^ney  i»  sbown  by  proof  of  the  rela- 
tive sitoatien  of  the  parties,  it  is  estabKsbed  no 
farther  than  is  necessary  for  the  discharge  of 
the  ordinary  duties. — Wikle  v.  Louisville  &  N. 
K.  Co.  (Ga.)  525. 

Contracts  Md  to  create  the  relation  of  prin- 
cipal and  agent.— Petteway  v.  Mclntyre  (N.  C.) 
851. 

f   2.     Mutual  risbts,  duties,  and  UabiU- 
tles. 

Borden  of  establishing  right  to  commissions, 
retained  by  real  estate  agent  on  termination 
of  agency,  on  rents  to  accrue  in  the  future, 
held  on  agent.— Thomas  v.  Gwyn  (N.  C.)  904. 

Agents  who  manage  realty  held  not  entitled, 
on  termination  of  agen<7.  to  retain  comnds- 
sions  on  rents  to  accrue  in  the  future.— Thomas 
V.  awTB  (N.  a)  904. 

I   3.     BiKlits  and  lUbUltles  as  to  tUrd 
persons. 

Where  the  authority  of  special  agent  is  lim- 
ited, his  principal  is  not  bound  by  a  secret  agree- 
ment between  such  agent  and  the  party,  not 
contained  ia  a  written  proposal  of  the  party.— 
Inniau  v.  Crawford  (Ga.)  473. 


In  suit  against  a  railroad  company  for  ma- 
licious prosecution,  evidence  Md  insufficient  to 
authorize  a  finding  that  the  prosecntion  was 
within  the  scope  of  the  authority  of  the  agent 
instituting  it.— Wiljle  v.  Louisville  &  N.  R.  Co. 
(Ga.)  525. 

That  lumber  purchased  by  a  contractor  was 
used  in  repairing  defendant's  bouse  kttd  not 
evidence  of  a  ratification  of  the  coutractor's 
representations  that  he  was  purchasing  the  lum- 
ber for  the  owner.— Parker  v.  Brown  (N.  C.) 
605. 

Evidence  held  to  negative  the  authority  of  a 
contractor  to  purchase  lumber  on  the  credit  of 
the  owner.— Parker  v.  Brown  (N.  C.)  605. 

Declarations  of  a  contractor  held  not  compe- 
tent to  prove  his  agency  to  purchase  nurterials 
on  the  credit  of  the  owner.— Parker  v.  Brown 
(N.  C.)  605. 

Where  the  authority  of  an  agent  is  iu  dis- 
pute, a  qaestion.  asked  the  agent,  wbethra  he 
was  agent  for  the  purchase  of  materials,  was 
properly  excluded  .--Parker  v.  Brown  (N.  C.) 
605. 

That  a  contractor  stated  to  the  owner  that  he 
expected  him  to  pay  bills  for  the  material  held 
not  evidence  of  the  contractor's  ageucy  to  pur- 
chase material  on  tiie  owner's  credit.— Parker 
V.  Brown  (N.  C.)  605. 

That  an  owner  paid  the  difference  in  the  price 
between  grades  of  Intnber  stipulated  for  and 
that  fomtshed,  charged  to  the  contractor,  held 
not  evidence  that  the  owner  had  agreed  to  pay 
for  the  lumber  furnished. — Parker  v.  Brown  (N. 
C.)  605. 

An  agreement  by  an  agent  selling  machinery 

that  payment  might  be  made  in  lumber  was  not 
binding  on  the  principal,  where  not  notified.— J. 
A.  Fay  &  Eagan  Co.  v.  Causey  (N.  C.)  827. 

In  an  action  on  notes,  evidence  examined,  and 
held  not  to  support  the  defense  of  payment  in 
goods,  under  an  alleged  agi-eement  with  plaiu- 
tifTs  agent.— J.  A.  Fay  &  Eagan  Co.  v.  Causey 
(N.  C.)  827. 

An  agent  having  entire  charge  of  a  business 
is  presumably  authorized  to  give  a  note  when 
necessary  for  the  purposes  of  the  business.— 
Wbitten  v.  Bank  of  Flncastle  (Ya.)  309. 

A  principal  held  bound  by  the  agreements  and 
mistakes  of  his  agent,  a  part  of  the  res  gestaa  of 
the  transaction. — Nutter  v.  Brown  (W.  Va.) 
661. 

PRINCIPAL  AND  SURETY. 

See  "Bonds." 

Liabilities   of  sureties  on   bonds   for  nerform- 

ance  of  duties  of  trust  or  office,  see  "Officers." 
Liability  of  sureties  on  bond  of  clerk  of  court, 

see  "Clerks  of  Courts." 
Mandamus   to    compel   release  of   surety,   see 

"Mandamus,"    {   2. 

{  1.     Big^lits  and  remedies  of  surety. 

A  surety  of  a  contractor  held  entitled  to  have 
money  in  the  hands  of  a  town  applicable  to  the 
contract  applied  in  satisfaction  of  claims  se- 
cured by  the  bond  as  against  other  general  cred- 
itors of  the  contractor.— Town  of  Oastonia  v. 
McEntee-Peterson  Engineering  Co.  (N.  C.)  857. 

One  about  to  become  a  surety  wtth  others 
can  stipulate  with  tlie  principal,  without  the 
knowledge  of  the  other,  for  a  separate  indem- 
nity for  bis  own  benefit. — McDowell  County 
Oom'ra  v.  Nidiols  (N.  C.)  938. 

PRIORITIES. 

Of  claims  against  estate  of  decedent,  see  •"Ex- 
ecutors and  Administrators,"  S  5* 
Of  mortgages,  see  "Mortgages,"  i  1. 
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lu  KojouiiDK  couuv.  Bee     vjoouaes,     i  i> 

PRIVATE  NUISANCE. 

See  "Noistnce,''  |  1- 

PRIVILEGED  COMMUNICATIONS. 

Befamntory   commonicatious,   Ks   "Libel    and 
Slander,"   t  2. 

PRIVITY. 

AdmisaionB  by  priyies,  see  "ETidence,"  |  B. 

PROCEEDS. 

Of  sale  on  partition,  see  "Partition,"  |  2. 

PROCESS. 

Effect  of  appearance,  see  "Aroearance." 

In  actlont  against  partUnilar  cUissea  ofpartleB. 

Foreign  corporations,  see  "Corporations,"  |  7. 

/n  particular  actUms  or  proceedings. 
For  alimony,  see  "Husband  and  Wife,"  J  5. 
In  justices'  courts,  see  "Justices  of  the  Peace," 
8  2. 

Particular  forma  of  writs  or  other  process. 


'!. 


"Execution" ;    "Garnishment" ; 
"Mandamus";      "Possessory 


See  "Arrest' 
"Injunction' 
Warrant." 

{   1.     Ifatare,    Issvaaee,    reqvisites,    and 
▼ftUdlty. 

Where  defendant  is  served  with  a  process  in 
which  an  entirely  different  person  is  named  as 
defendant,  it  is  as  to  him  no  process  at  all. 
— Neal-Millard  Oo.  v.  Owens  (Ga.)  266. 

8   2.    Defoots,    obJeetloiM,    And    amend- 
ment. 

W'lere  defendant  is  serred  with  a  process  in 
which  an  entirely  different  person  is  named 
as  defendant,  the  name  of  the  real  defendant 
cannot,  by  amendment  at  ti^e  trial  term,  be 
substituted. — Neal-Millard  Oo.  t.  Owens  (Ga.) 
266. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors," 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  Insured  against,  see  "Insurance,"  |  & 

PROPERTY. 

See  "Adjoining  Landowners." 

Adrerse  possession,  see  "Adverse  Possession." 

Constitutional  guaranties  of  rights  of  proper- 
ty, see  "Constitutional  Law,"  8  3. 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  g  1. 

Subject  to  adverse  possession,  see  "Adverse 
Possession,"  §  1. 

Subject  to  partition,  see  "Partition,"  g  2. 

Taking  for  public  use,  see  "Eminent  Domain." 


Partioular  species  of  property. 


See  "Fish":   "Logs  and  Logging"; 
Minerals.' 


"Mines  and 


PROVINCE  OF  COURT  AND  JURY. 

In  dvil  actions,  see  "Trial,"  U  6-8. 
In  criminal  prosecutions,  see  "Criminal  Law,* 
J  10. 

PROVOCATION. 

For  assault,  see  "Assault  and  Batteiy,"  i  1. 

PROXIMATE  CAUSL 

Direct  or  remote  consequences  of  injury,   ■•» 

"Damages,"  S  1. 
Of  injury,  see  ^'Negligence,"  f  I. 

PUBLICATION. 

Of  notice  of  attachment,  see  "Attachment,"  {  2: 
Of  notice  of  county  election,  see  "Counties,"  f  2. 

PUBLIC  DEBT. 

See  "Counties."  S  2;  "Municipal  OorporatioiB,*' 

PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Manidpal    Oorpoc»- 
tipns,"  §  ST  V-  1^ 

PUBLIC  LANDS. 

f   1.    IMsposal  of  lands  of  the  stetea. 

Where  there  are  two  grants  by  the  state  cor- 
ering  the  same  land,  the  second  grant  conTeya 
no  title.— Stewart  v.  Keener  (N.  C.)  935. 

Under  Code,  S  2786,  a  grant  from  the  state 
cannot  be  set  aside  on  the  ground  of  fraud  at 
the  suit  of  a  junior  grantee.— Henry  t.  McCkv 
(N.  Q)  965. 

PUBLIC  NUISANCE. 

See  '^olBance,"  <  2. 

PUBLIC  USE. 

Taking  property  for  public  nse,  see  "Ekaineafe 

Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  g  8. 

PUNITIVE  DAMAGES. 

See  "Trespass,"  |  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 


ctmoit  and 


Information,"  g  4. 


QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  g  5. 
In  criminal  prosecutions,  see  "Criminal  Lew," 
g  10. 
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action  lor  lees,  see    Juagmenc,     g  v. 

I  1.     Bicbt  of  action  and  defemea. 

Bill  to  qniet  title  cannot  be  maintained  by 
one  out  or  possession.— Neff  v.  Ryman  (Va.) 
314. 

QUITCLAIM. 

Estoppel  by  quitclaim  deed  to  assert  after-ac- 
qnired  title,  see  "Estoppel,"  $  2. 

Quitclaim  deed  as  color  of  title  to  sustain  ad- 
verse possession,  see  "Adverse  Possession." 

RAILROADS. 

As  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.*' 

Taking  or  injuring  property  in  exercise  of  pow- 
er of  eminent  domain,  see  "Eminent  Do- 
main." 

Taxation,  see  "Taxation,"  Si  1,  8. 

i    1.     Bailxosd  companies. 

A  resolution  adopted  by  a  unanimoos  vote  of 
the  stockholders  of  a  railroad  company  held 
such  an  acceptance  and  ratification  of  an 
amendment  to  its  charter  by  the  stockholders 
as  operated  to  legally  make  the  amendment 
part  of  the  charter  of  the  company.— Georgia 
R.  &  Banking  Co.  v.  Maddoz  (Oa.)  815. 

t  S>     BiKht  of  way  and  otiwr  Interests 
In  land. 

Civ.  Code,  |  2167,  held  to  have  become  incor- 
porated into  ue  charter  of  a  railroad  company. 
— ^Atlantic  &  B.  B.  Co.  v.  Seaboard  Air  Line 
Ry.  (Ga.)  761. 

f   8.     Sales,  leases,  traffic  contracts,  and 
consolidation. 

That  a  railway  company  is  in  possession  of 
and  operating  a  line  of  railway  which  formerly 
belonged  to  another  company  does  not  render  it 
liable  for  damages  growing  out  of  a  breach  of 
a  contract  by  the  other  company. — Seaboard 
Air  Une  Ky.  v.  Leader  (Ga.)  ^. 

In  order  to  render  a  railroad  company  liable 
on  the  contracts,  or  for  torts  committed  by  its 
predecessor  in  title,  it  must  appear  that  it  had 
assumed  such  liabilities,  or  that  the  law  chur- 

Sed  it  with  such  liability.— Seaboard  Air  Line 
Ly.  V.  Leader  (Ga.)  38. 

Under  Civ.  Code,  i  1863,  there  Is  nothing 
which  renders  a  corporation  purchasing  the 
line  of  railway  of  another  corporation  liable 
either  on  its  contracts  or  for  its  torts. — Sea- 
board Air  Line  Ry.  v.  Leader  (Ga.)  38. 

A  mutual  trafBc  contract,  by  which  a  railroad 
was  granted  trackage  rights  over  the  right  of 
way  of  another  railroad  and  a  joint  use  of  its 
depot,  held  valid. — Georgia  R.  &  Banking  Co. 
V.  Maddox  (Ga.)  315. 

Under  Acts  1833,  pp.  262,  263,  {{  12,  14,  the 
Oeorgia  Railroad  &  Banking  Company  had 
lawful  authority  to  lease  its  franchises  as  to 
the  transportation  of  both  freight  and  passen- 
gers to  another,  and  in  such  franchises  was  in- 
cluded the  right  to  maintain  terminal  yards. — 
Georgia  R.  &  Banking  Co.  v.  Maddox  (Ga.) 
315. 

Under  the  direct  provisions  of  its  charter, 
the  Atlanta  &  West  Point  Railroad  Company 
bad  a  right  to  accept  a  lease  of  the  road,  prop- 
erty, and  franchises  of  the  Atlanta  Belt  Line 
Company. — Georgia  R.  &  Banking  Co.  v.  Mad- 
dox (Ga.)  315. 

The  Atlanta  Belt  Line  Company  had,  under 
Civ.  Code,  I  2170.  power  to  lease  its  road, 
property,  and  franchises  to  another  railroad 
company,  with  whose  road  its  own  "connected 


Evidence  held  to  show  that  the  federal  court, 
which  administered  the  assets  of  an  insolvent 
railroad  company,  did  not  treat  its  lease  of  the 
property  of  another  railroad  as  of  force  and 
effect  during  the  entire  period  of  the  litigation 
connected  with  the  insolvent  railroad,  but  that 
the  lease  was  in  effect  abrogated  during  a  por- 
tion of  the  time  that  the  litigation  was  in  prog- 
ress.— Farrar  v.  Southwestern  R.  Co.  (Ga.)  527; 
Southwestern  R.  Co.  v.  Farrar,  Id. 

Where  a  railroad  company  having  a  lease  of 
another  road  became  insolvent,  and  a  receiver 
was  appointed,  and  thereafter  the  lease  was 
abrogated  and  the  leased  road  operated  in  con- 
nection with  the  insolvent  road  by  the  receiver 
for  the  benefit  of  the  leased  road,  stockholders 
of  such  leased  road  held  only  entitled  to  a  divi- 
dend for  the  time  which  the  road  was  operated 
by  the  insolvent  road  prior  to  the  abrogation  of 
its  lease.— Farrar  v.  Southwestern  R,  Co.  (Ga.) 
527;   Southwestern  R.  Co.  v.  Farrar,  Id. 

f  6.     Operation. 

In  an  action  for  injuries  at  a  crossing,  non- 
suit held  proiierly  granted  where  it  appeared 
that  deceased  was  not  exercising  that  degree 
of  care  required  under  the  circumstances. — 
Bowe  V.  Central  of  Georgia  Ry.  Co.  (Ga.)  219. 

A  railroad  leasing  its  road  to  another  com- 

Jiany  is  liable  to  a  servant  of  the  lessee  for  in- 
tuies  caused  by  the  lessee's  negligence  in  the 
operation  of  the  road.— Smith  v.  Atlanta  &  C. 
R.  Co.  (N.  O.)  ia»;  Brown  v.  AUanta  &  C. 
Air  Line  B.  Co.  (N.  C.)  Oil. 

{   6.    •—  Injuries   to   licensees   or  tres- 
passers in  general. 

Ignorance  by  servants  of  a  railroad  company 
of  the  presence  in  one  of  its  cars  of  one  right- 
fully there  will  not  relieve  the  company  of 
liability  for  damage  by  its  negligence.--Central 
of  Georgia  By.  Co.  v.  DufEy  (Ga.)  510. 

A  railroad  company  cannot  avoid  liability  for 
Injury  to  one  rightfully  on  the  train  by  showing 
that  its  servants  notified  his  employer  to  have 
him  leave  the  train  by  a  certain  time,  and  that, 
if  he  had,  the  injuries  would  not  have  oc- 
curred.— Central  of  Georgia  By.  Co.  v.  Duffy 
(Ga.)  510. 

In  an  action  by  trespasser,  injured  by  jump- 
ing from  moving  train,  certain  evidence  held 
inadmissible.— Carter  v.  Charleston  &  W.  C. 
By.  Co.  (8.  C.)  161. 

Railroad  company  held  not  to  owe  trespasser 
on  train  the  duty  of  signaling  before  starting 
it.— Carter  v.  Charleston  &  W.  C.  Ry.  Co.  (S. 

C.)  161. 

I   7>   —  Injuries  to  persons  on  or  near 
tracks. 

In  an  action  against  a  railroad  for  the  negli- 
gent killing  of  a  child  on  its  track,  an  instruc- 
tion that  the  omission  to  comply  with  the 
statutory  requirements  as  to  signals  and  check- 
ing speed  in  approaching  a  public  crossing  was 
not,  relatively  to  the  child,  an  act  of  negli- 
gence, was  proper.— Combs  v.  Georgia  R.  & 
Banking  Co.  (Ga.)  383. 

Instruction  that  railroad  company  was  not 
under  obligation  to  take  precautions  to  prevent 
killing  child  until  its  presence  on  the  track  was 
actually  discovered  held  prejudicial  to  the  plain- 
tiff, in  view  of  evidence  showing  company's 
discharge  of  obligation. — Combs  v.  Georgia  R. 
&  Banking  Co.  (Ga.)  383. 

Where  plaintiff  was  loading  a  car  on  defend- 
ant's side  track  when  it  was  derailed,  the  fact 
that  he  was  injured  while  jumping  from  the 
car  does  not  necessarily  relieve  the  company 
from  liabilit.v.— Atlanta,  K.  &  N.  By.  Co.  v. 
Roberts  (Ga.)  753. 


Where  plnintiS  was  loading  a  car  at  the  time 
it  was  derailed  by  the  acts  of  the  defendant,  an 
instruction,  under  Civ.  Code,  {  2321,  as  to  the 
liability  of  the  railroad,  *eJd  proper. — Atlanta, 
K.  &  N.  Ry.  Co.  T.  Roberts  (Ga.)  753. 

In  an  action  against  a  railroad  company  for 
injories  caused  by  plaintiff's  being  frightened, 
and  thereby  compelled  to  jump  from  a  trestle, 
by  the  approach  of  defendant's  train,  evidence 
held  to  show  as  a  matter  of  law  that  plaintiff 
was  guilty  of  contributory  negligence  hi  going 
on  the  trestle.— Weeks  v.  Wflmington  &  W.  R. 
Oo.  (N.  C.)  541. 

In  an  action  against  a  railroad  company  for 
injuries  caused  hy  plaintiff's  being  frightened, 
and  thereby  compelled  to  jump  from  a  trestle, 
b.v  the  approach  of  defendant^  train,  evidence 
held  to  show  as  a  matter  of  law  that  defendant 
was  guilty  of  no  negligcnoc,  if  the  train  stoi^ed 
before  plaintiff  jumped  and  did  not  go  on  the 
trestle  till  afterwards.— Weeks  v.  Wilmington 
&  W.  R.  Co.  (N.  C.)  541. 

Regardless  of  whether  a  treepasser  on  a  rail- 
road track  has  been  guilty  of  contrilwrtory  neg- 
ligence, the  company  is  bound  to  do  all  it  con- 
sistently can,  after  discovering  his  peril,  to 
avoid  injuring  him.— Hiunphreyr  Adm'z  v.  Val- 
ley ».  Co.  (Va.)  882. 

Byidence  examined,  and  held  to  fail  to  show 
that  a  railroad  engineer  was  negligent,  after 
be  discovered  the  danger  of  one  walknig  on  the 
track,  in-  failing  to  do  all  in  his  power  to  avoid 
the  injury. — Humphreys'  Adm'x  v.  Valley  R, 
Co.  (Va.)  882. 

A  railroad  engineer  has  a  right  to  presume, 
until  the  contrary  is  indicoted,  that  one  walk- 
ing on  the  track  will  take  due  precautions  for 
his  own  safety. — Humphreys'  Adm'z  T.  Valley 
R.  Co.  (Va.)  882. 

S  8.     — —  Injmri««  to  aalaaala  tm  «*  aear 
traoka. 

Verdict  against  railroad  company  for  Jrilling 
stock  held  not  unwarranted.— Southern  Ry.  Co. 
T.  Gamp  (Oa.)  S6. 

Where  there  was  no  sufficient  evideace  that 
an  action  against  a  railroad  company  for  kill- 
ing stock  was  brought  in  the  county  in  which 
the  tnjnries  were  iiiilicted,  held,  that  the  Terdict 
for  plaintiff  was  unauthorized. — Southern  Ry. 
Co.  T.  Brock  (Ga.)  65. 

In  an  action  for  killing  stock,  a  Terdict 
against  the  company  held  not  unwarranted. — 
Southern  Ry.  Co.  v.  Moore  (Ga.)  82. 

Where  it  was  aduiitted  that  live  stock  were 
killed  by  defendant's  train,  and  the  verdiot  for 
plaintiff  was  approved  by  the  trial  judge,  the 
aupveme  com't  will  not  reverse  it. — Bouttaern  Ry. 
Go.  V.  Hill  (Ga.)  72B. 

i  9.     Fires. 

Ad  allegation  on  petition  for  damages  camed 
by  deetrnction  by  fire  at  plaintiff's  property 
held  not  to  amount  to  an  aTernioiit  that  the 
railway  company  negligently  permitted  com- 
bustible matter  to  accumulate  on  its  right  of 
way.— Southern  Ry.  Co.  v.  Horine  (Ga.)  52. 

In  an  action  for  damages  from  fire  set  by  an 
engine,  an  instmction  that,  if  the  use  of  an- 
tiiracite  coal  would  have  lessened  the  danger, 
fnilin'e  to  use  snch  coal  was  ueglii;ence,  was 
properly  refused.— Raleigh  Hosieiy  CX).  t.  Ra- 
leigh &  G.  R.  Co.  (N.  C.)  (502. 

On  proof  that  a  fire  was  communicated  by  an 
engine  of  defendant  railway  company,  the  bur- 
den of  proof  is  shifted  to  dcfpiidnnt  to  rebut 
presumptiou  of  negligence. — Kiilcigh  Hosiery 
Co.  T.  Raleigh  &  G.  R.  Co.  (N.  C.)  002. 


of  negligence.— Livermon  t.  Roanoke  &  T.   R. 
R.  Co.  flv'.  C.)  W2. 

Grant  of  nonsuit  In  action  against  railroad 
company  for  setting  fire  to  plaintiff's  property 
held  error. — Brown  v.  Carolina  Midland  By.  Co. 
(S.  C.)  178. 

RAPE. 

i   I.    Praae«iitl<ni  mmi.  voMiuTummmt. 

Under  an  indictment  charging  a  person  with 
ra,pe,  a  verdict  finding  iiim  guilty  of  ansanlt 
with  intent  to  commit  rape  held  contrary  to  the 
evidence. — Welborn  v.  State  (Ga.)  773;  Giles  v. 
Same,  Id. 

In  a  prosecution  for  rape,  evidence,  on  cross- 
examinntion  of  the  prosecutrix,  that  her  father 
was  opposed  to  the  prosecution,  was  inadmisEi- 
ble.— Welborn  v.  State  (Ga.)  773;  Giles  v. 
Same,  Id. 

On  prosecution  of  a  negro  for  attempted  rape 
on  a  white  gh-l,  erideace  that  the  girl  ttrtn- 
ciated  with  negroes  was  irrelevant. — State  v. 
Finger  (N,  O.)  820. 

Defendant,  convicted  of  attempted  rape,  Jkeld 
not  entitled  to  complain  of  refusal  of  an  instruc- 
tion in  conflict  with  his  testimony  tliat  he  was 
not  at  the  place  where  tlie  assault  was  allozed 
to  have  occurred.— State  v.  Finger  (N.  C.)  Sal. 

Where  tbere  is  competent  evidence  of  defend- 
ant's guilt  of  an  assault  with  intent  to  rape, 
the  verdict  will  not  be  disturbed  on  ai>peal, 
though  the  court  entertained  doubt  as  to  its 
correctness.— Stat»  v.  Finger  (N.  C.)  820. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agert,"  { 

3. 
Of  contract,  see  "Contrarts,"  |  1. 

REAL  ACTIONS. 

See    "Ejectment";     "Forcible  Entry    and    De- 
tataer,"  §  1. 

RECEIPTS. 

Warehouse  receipts,  aee  ''Wareboasemen.'* 

RECEIVERS. 

Of  corporations  in  general,  see  "Corporations," 

i  6. 
Of  railroad  companies,  see  "Railroads,"  |  4. 

i    1.    Maaasement     aad     diap*aiti«a     of 
Virf>pert7. 

Fees  of  receiver's  attorneys,  taxes,  commia- 
siona,  and  costs  held  properly  payable  pro  rate 
out  of  proceeds  of  foreclosure  sales. — Fried- 
heim  v.  Crescent  Cotton  Mill  (S.  C.)  119. 

i    2.    AUowaace  mmS  vayiaeatt  of  -«-i*n- 

Bvidence  held  to  show  that  bonds  of  an  ia- 
BOlvent  cotton  mill  deposited  to  aecnre  a  kwn 
to  tdie  mill  were  the  individual  property  of  the 
president  of  the  miil.— Friedheun  t,  Oraaeeat 
Cotton  MiU  (S.  C.)  119. 

Where  receiver,  under  order  of  court,  rnns  an 
insolvent  cotton  mill,  expenses  MM  properly  paid 
from  the  proceeds  of  sale  of  apoda  manofac- 
tured.— Fi'iedheim  t.  Cireaceat  Cotton  Mill   (S. 

C.)  lis. 

RECEIVING  STOLEN  GOODS. 

An  indictment  for  receiving  stolen  goods  keU 
not  sustained  by  the  evidence.— Pat  t.  Stal* 
(6a.)  389. 


was  to  meet— Brown  v.  State  (Ga.)  T&5.    ' 

RECORDS 

As  enridence,  see  "Sridanoe,"  I  7. 

Abstract  for  puipose  of  review,  see  "Appeal 
and  Error,"  §  7. 

Estoppel  by  record,  «ee  "Estoppel,"  t  !• 

Of  conrtg,  see  "Courts,"  $  2. 

Of  deeds,  see  "Deeds,"  {  2. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  g  7;    "Criminal  Law,"  (  20. 

fiECfilMI  NATION. 

See  "DlTorce,"  |  2. 

REFERENCE. 

See  "Arbitration  and  Award." 

i    1.    Nature,  grwmae,  and  order  of  ref- 
exenoe. 

Exoeptiou  to  order  of  reference  before  there 
were  pleadings  held  sufficient  to  allow  a  party 
afterwards  to  insist  on  the  right  to  a  jury  trial. 
—Kerr  v.  Hicks  (N.  C.)  532. 

After  order  of  reference  is  revolced,  judge 
held  to  hare  power  to  enter  second  order  of  ref- 
erence.— Green  t.  McCarter  (S.  C.)  157. 

i   2.     Referees  aad  proceedlncs. 

Where  a  case  is  submitted  to  an  auditor  with 
instructions  to  report  findings  of  fact,  and  no 
exception  is  talcen  to  his  report,  his  conclusions 
of  fact  are  binding  on  all  the  parties.— Carter 
▼.  Jackson  (Ga.)  46. 

f  3.    Reyort  aad  findiass. 

The  court  in  its  discretion  may  at  any  time 
before  judgment  permit  iihng  of  exceptions  to 
report  of  the  referee. — Kerr  t.  Hicks  (N,  O.) 
532. 

REFORMATION  OF  INSTRUVCNTS. 

See  "Cancellation  of  Instruments." 

S    1.    Rlsht  «f  aettaa  and  'defenea. 

Where  a  deed  from  mother  to  son  is  cireB  on 
agreement  for  support,  which  is  not  mserted 
in  the  deed,  the  son  will  be  required  to  execute 
a  deed  to  lie  mother  to  that  effect.— Revels  v. 
Bevels  (S.  C.)  111. 

Equity  baa  jnrisdiction  to  reform  a  wrhten 
instrument  where  there  is  a  mutual  mistake, 
or  a  mistake  on  one  side  and  fraud  on  the  oilker. 
—Nutter  V.  Brown  (W.  Va.)  661. 


REHEARiMG. 

See  "New  Trial." 

RELEASE. 

See    "Compromise     and     Settlement";      "Pay- 
ment." 
Of  dower,  see  "Dower,"  {  2. 

S    1.    Beamiaitea  and  vaUdity. 

Under  the  fellow  servant  act  (Prir.  Laws 
1897,  c  56,  i§  1,  2),  held,  an  employe  of  a 
railroad  is  not  prohibited  from  settling  a  claim 
for  personal  iujnry. — Fleming  v.  Southern  Ry. 
Co.  (N.  C.)  905. 

S   2.     Oonstmetlon  and  operatloB. 

Release  of  a  sheriff  from  liability  for  tres- 
pass in  executing  a  writ  of  possession  releases 
the  plaintiff  in  the  writ. — Burns  v.  Womble 
(X.  C.)  573. 


stroment  was   procured   by   fraud. — Dorsett   v. 
Clement-Ross    Mfg.    Co.    (N.    C.)    612. 

Question  whether  a  release  was  procured  by 
■fraud  held  to  be  for  the  jury.— Dorsett  v.  Cle- 
ment-Ross   Mfg.    Co.    (N.    6.)    612. 

An  instraction  as  to  an  employe  of  a  railroad 
company  being  prohibited  from  waiving  the 
benefit  of  an  action  against  it  for  personal  in- 
jury heild  misleading.— Fleming  v.  Soathem  Ry. 
Co.  (N.  C.)  905. 

RELEVAtlCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  S 
2. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal I^aw,"  {  8. 

REMAINDERS. 

'  Created  by  deed,  see  "Deeds,"  f  S. 
Sale   of   contingent   remainder   for  benefit   of 
creditors,  see  "Creditors'  Bait," 

I  DEMAND. 

Of  cause  on  appeal  or  writ  »t  'etiar,  aee  "Ap- 
peal and  Error,"  g  IS. 

REMITTITUR. 

Of  cause  on  appeal  er  writ  of  error,  aee  "Ap- 
peal and  Error,"  g  IS. 

REMOVAL 

Of  trustee,  see  "Tnists,"  |  8. 

REMOVAL  Of  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 

I   1.    Ofttaemaldy  or  aWwHB  «f  yartles^ 

Although  there  may,  in  a  suit  against  two  or 
I  more  defendants,   one  of  whom  is  a  nonresi- 
'  dent,     be    chargeB    of    concurrent     negligence 
'  against   all,    yet,    if   there    be    also   a   distinct 
charge   of   negligence   against  the  nonresident 
I  alone,  the  case  is  one  involving  a  separable  con- 
troversy, and  removable. — Southern  By.  Co.  v. 
Edwards  (Ga.)  375. 

g  2.    Prejudice,  local  inilaenoe,  or  denial 
of  ciTil  rla;lits. 

Foreign  corporation  damestlcated  under  Laws 
1895),  c.  62,  held  not  entitled  to  remove  cause 
to  federal  courts  en  account  of  local  prejndiee. 
—Beach  v.  Southern  By.  Co.  (N.  C.)  ^6. 

I   3.     Proceedlnss  to  prooure  aad  effect 
of  remoital. 

Allegation  in  petition  of  corporation  for  re- 
moval of  cause  to  federal  cnnrt,  that  it  'waa 
not  a  citizen  of  the  state,  held  merely  a  conclu- 
sion of  law.— Beoch  v.  Southern  Ry.  Co.  (N.  C.> 
856. 

Failure  to  file  complaint  at  proper  term  held 
not  to  entitle  defendant  to  an  extension  of  the 
time,  limited  by  statute,  within  which  to  file  a 
petition  for  removal.— Lewis  v.  Clyde  S.  S.  Co. 
Is.  C.)  969. 

A  petition  for  removal  to  a  federal  court,  oir 

f round  of  diverse  citizenship,  held  defective.— 
.owis  T.  Clyde  S.  S.  Co.  (N.  C.)  969. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 
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REPLEVIN. 

f    1.    Trial,    Judgment,    eaforaemeat    of 
Judgment,  and  revieir. 

In  an  action  to  recover  possession  of  personal 
property,  plaintiff  may  elect  to  take  a  verdict 
for  damages  alone,  when  a  demand  for  posses- 
sion was  made  before  the  suit  and  defendant 
refuses  to  deliver  the  fame.— Hodges  ▼.  Cum- 
mings  <Oa.)  394. 

REPORT. 

'On  reference,  see  "Reference,"  |  2. 

REQUESTS. 

See  "Wills." 

For  instrnctions  in  criminal  prosecutions,   see 

"Criminal  Law,"  {  18. 
For  instructions  to  jury  in  civil  actions,  see 

"Trial,"   ig  6-8. 

RESALE. 

•Of  goods  by  seller,  see  "Sales,"  |  8. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 
Of  contract,  see  "Contracts,"  I  3. 
Of  contract  for  sale  of  goods,  see  "Sales,"  {  1. 

RESERVATIONS. 

For  nantor  in  assignment,  see  "Assignments 
for  Benefit  of  Oeditors,"  (  1. 

RESIDENCE. 

^B  affecting  qualification  of  juror,  see  "Jury," 
18. 

RES  JUDICATA. 

8e«  "Judgment,"  »  8,  8. 

RESULTING  TRUSTS. 

«e«  "Tnuta,"  i  1. 

RETURN. 

Of  appraisers  of  decedent's  estate,  see  "Execa- 
twa  and  Administrators,"  i  4. 

REVENUE. 

Sea  "Internal  Bevenne";   "Taxation." 

REVIEW. 

■See  "Appeal  and  Error";  "Certiorari";  "Crim- 
inal Law,"  St  17-21;  "Justices  of  the  Peace," 
18- 

REVIVAL. 

Of  action,  see  "Abatement  and  Revival,"  |  1. 
Of  judgment,  see  "Judgment,"  i  12. 

REVOCATION. 

Of  will,  see  "Wills,"  t  2. 


tiJW  .EUaOCUXCULO. 


Of  railroads,  see  "Railroads,"  t  2. 

RIOT. 

Evidence  in  prosecution  for  riot  keld  to 
rant  a  conviction.— Hunt  t.  State  (Ga.)  10O4. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  f  1. 


RISKS. 

oy6,  see  " 

ROADS. 


Assumed  by  employe,  see  "Master  and   Serr- 
ant,"  i  6. 


See   "Highways." 

Streets  in  cities,  see  "Munidpal  Corporations," 
S§  6.   6. 

RULES. 

As  to  methods  of  work,  see  "Master  and  Serv- 
ant," i  4. 

RULES  OF  COURT. 

Orders,  see  "Motions." 

SALES. 

See  "Vendor  and  Purchaser." 

By  auction,  see  "Auctions  and  Auotioueera." 

By  trustee,  see  "Trusts,"  {  4. 

In  partition,  see  "Partition,"  $  2. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,''  {  4. 

Of  corporate  stock  to  enforce  pledge,  see  "Cor- 
porations," i  3. 

Of  intoxicating  liquors,  see  "Intoxicatiug  liq- 
uors." 

Of  property  of  decedent  under  order  of  court. 
Bee  '^E!xecutors  and  Administrators,"  S  S- 

Of  railroads,  see  "Railroads,"  S  3. 

On  execution,  see  "Execution,"  g  3. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
gg  4,  5. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Requirements  of  statute  of  frauds,  see 
"Frauds,  Statute  of,"  {  3. 

g  1.    Modifloatton  or  reseission  of  eon- 
traot. 

When  two  parties  have  entered  into  a  writ- 
ten contract  for  the  purchase  of  goods,  neither 
a  countermand  of  the  order  for  their  shipment 
nor  a  notice  by  the  purchaser  to  tbe  seller  tliat 
be  will  not  accept  tnem  is  effectual  to  cause  a 
rescission  of  the  contract,  but  to  that  end  the 
seller's  assent  is  necessary.— Oklahoma  Vinegar 
Co.  v.  Carter  (Ga.)  378. 

Under  a  contract  for  the  sale  of  a  machine, 
acts  of  the  buyer  held  not  a  compliance  with  the 
terms  of  the  contract  as  to  return  of  the  ma- 
chine.— McCormick  Harvesting  Mach.  Co.  v.  Al- 
lison (Ga.)  778. 

Where,  under  a  contract  to  deliver  1,000  gal- 
lons of  oysters  per  day,  plaintiffs  delivered  only 
from  10  to  300  gallons  per  day  for  over  two 
months,  they  were  not  entitled  to  damages  tor 
defendant's  refusal  to  continue  to  receive  such 
shipments.— La  Vallette  v.  Booth  (N.  C.)  446. 

f  2.    Warranties. 

Under  a  written  contract  for  the  sale  of  a 
machine,  the  seller  lirtd  not  responsible  for  a 
warninty  made  by  his  agent. — McCormick  Har- 
vesting Mach.  Co.  V.  Allison  (Ga.)  778. 
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i   8.    Remedies  of  seUer. 

A  Tendor,  in  selling  goods  as  the  agent  of  ttie 
vendee,  who  has  refused  to  accept  them,  cannot 
buy,  without  authority,  additional  goods  for 
the  purpose  of  inducing  a  sale  of  those  on  hand, 
and  charge  the  vendee  with  a  loss  sustained  on 
tlie  whole.— Bmnawick  Grocery  Oo.  v.  Lamar 
((}a.)  366. 

In  an  action  for  the  price  of  cigars,  instmc- 
tion  conforming  to  defense  pleaded  held  not 
open  to  objection  by  the  purchaser  on  the  groand 
that  it  was  not  pertinent  to  the  evidence. — Free- 
man &  Turner  News  Co.  v.  Mencken  (Ga.)  369. 

In  an  action  for  the  price  of  cigars,  instrnc- 
tion  held  not  objectionable  as  injecting  an  issue 
npnn  which  there  was  no  testimony. — Freeman 
.%  Turner  News  Oo.  v.  Mencken  (Ga.)  369. 

Under  Civ.  Code,  {  3551,  and  the  facts,  held, 
that  a  seller  could  not  sne  for  the  entire  price, 
itut  his  remedy  was  an  action  to  recover  dam-  i 
a  fees  for  breach  of  the  contract  of  sale. — Okla- 
homa Vinegar  Co.  v.  Carter  (Ga.)  378. 

Cnder  a  contract  of  sale  the  purchaser  could 
not  defeat  an  action  to  recover  the  purchase 
money  upon  the  ground  that  the  articles  were 
not  suited,  for  the  purposes  for  which  they  were 
intended,  unless  it  appeared  that  the  articles, 
when  sold,  were  so  defective  as  not  to  be  rea- 
sonably suited  to  the  uses  intended. — National 
Computing  Scale  Co.  v.  Baves  (Ga.)  783;  Eaves 
v.  National  Computing  Scale  Co.,  Id. 

f   A.     Remedies  of  buyer. 

In  an  action  for  failure  to  deliver  cotton  un- 
der a  contract  of  sale,  it  was  error  to  direct  a 
verdict  for  plaintiff,  in  the  absence  of  proof  of 
an  allegation  that  the  price  was  tendered  de- 
fendant—Sivell  V.  Hogau  (Ga.)  151. 

Where  the  purchaser  of  a  machine  made  pay- 
ments with  knowledge  of  defects,  but  under  a 
promise  that  the  defects  would  be  remedied,  if 
the  defects  were  of  such  a  character  that  they 
could  not  be  remedied,  the  buyer  was  entitled  to 
recover-  the  payments. — National  Computing 
Scale  Co.  v.  Eaves  (Ga.)  783;  Baves  v.  Na- 
tional Computing  Scale  Co.,  Id. 

While  a  purchaser  of  personalty  who  pays  the 
purchase  money  with  Knowledge  that  the  ar- 
ticle is  defective,  cannot  recover  the  amount 
paid,  still  if,  at  the  time  of  payment,  it  is  agreed 
that  the  defects  shall  be  removed,  and  the  seller 
fails  to  do  so,  the  fact  that  the  payment  was 
made  with  knowledge  will  not  defeat  a  recov- 
ery.-National  Computing  Scale  Co.  v.  Eaves 
(Ga.)  783;  Eaves  v.  National  Oompnting  Scale 
Co.,  Id. 

I  5.     Ooadltlonal  sales. 

Assignment  by  the  vendor  in  a  conditional  bill 
of  sale  securing  a  purchase-money  note,  held 
good  without  indorsement  of  the  note. — Euglish 
V.  Hill  (Ga.)  717. 

The  assignment  of  a  conditional  bill  of  sale 
need  not  be  recorded  in  order  to  constitute  a 
good  muninieut  of  title  ns  against  an  innocent 
purchaser.— English  v.  Hill  I'Ga.)  717. 

T'nder  a  bill  of  sale  for  a  mare  in  foal,  pur- 
chaser of  the  colt  held  not  to  acquire  title  thereto, 
as  against  the  vendor  of  the  mare,  until  the  pur- 
chase price  of  the  mare  wn.s  fully  paid.— Ander- 
son V.  Leverette  (Ga.)  1026. 

A  conditional  bill  of  sate  may  be  executed  be- 
fore aud  attested  by  a  clerk  of  a  superior  court 
in  the  county  wherein  he  holds  his  office,  and 
may  thereupon  be  properly  recorded  in  any  other 
county  wherein  the  vendee  resides. — ^Ajiderson  v. 
Leverette  (Ga.)  1026. 

Code,  c.  74,  i  3,  requiring  notice  of  a  reserva- 
tion of  title  to  goods  sold  to  be  recorded,  does 
not  apply  unless  possessiou  be  delivered  to  the 
buyer. — Webster  Lumber  Co.  v.  Keystone  Lum- 
ber &  Mining  Co.  (W.  Va.)  632. 
42  8.E.— 70 


Evidence  held  to  show  no  delivery  of  pos- 
session within  Code,  c.  74,  §  3,  requiring  notice 
of  a  conditional  sale  where  possession  is  de- 
livered to  the  buyer  to  be  recorded. — Webster 
Lumber  Co.  v.  Keystone  Lumber  &  Mining  Co. 
(W.  Va.)  632. 

Evidence  held  to  show,  on  a  sale  of  railroad 
materials  by  the  owner  of  the  land  to  a  third 
party,  no  delivery  of  possession,  so  that  though 
no  notice  of  title  was  recorded,  attaching  credit- 
ors acquired  no  title  by  the  sale  and  purchase 
thereof. — Webster  Lumber  Co.  v.  Keystone 
Lumber  &  Mining  Co.  (W.  Va.)  682. 

SALVAGE. 

§    1.    Idea  and  recovery. 

In  an  action  on  a  contract  to  recover  for  sav- 
ing a  stranded  vessel,  evidence  considered  and 
held  to  justify  submission  to  the  jury  of  the 
Issues  as  to  whether  the  parties  contracted  as 
alleged,  and  whether  defendant  had  some  sub- 
stantial interest  in  the  vessel. — Lewis  v.  Clyde 
S.  8.  Co.  (N.  O.)  969. 

SATISFACTION. 

See  "Compromise  and  Settlement";  "Pay- 
ment";   "Release." 

Of  judgment,  see  "Judgment,"  f  18. 

SAVINGS  BANKS. 

See  "Banks  and  Banking,"  |  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Constitutionality  of  act  discriminating  against 
school  children  on  account  of  race,  see  Con- 
stitutional Law,"  i  2. 

SEALS. 

Limitation  of  action  on  sealed  instrument,  see 
"Limitation  of  Actions,"  {  1. 

On  certificate  of  acknowledgment,  see  "Ac- 
knowledgment," S  1. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  8. 

SEDUCTION. 

g    1.    Criminal  reaponalblUty. 

In  an  action  on  a  bond  given  by  a  husband 
for  the  support  of  his  wife,  under  Pen.  Code, 
S  38S,  plaintiff  is  not  entitled  to  recover  an 
amount  greater  than  that  which  would  have 
been  sufficient  to  adequately  supirort  the  wife 
and  her  offspring  for  the  period  during  which 
the  support  was  withheld.^— Crew  v.  Hutche- 
son  (Ga.)  16. 

The  liability  of  the  principal  obligor  on  a 
bond  given  by  a  husband  for  the  support  of  his 
wife,  under  Pen.  Code,  g  388,  on  marriage  aft- 
er seduction,  is  not  affected  by  wrongful  con- 
duct on  the  part  of  the  wife  after  the  mar» 
riage.— Crew  v.  Hutcheson  (Ga.)  16, 

SELF-DEFENSE. 

See  "Homicide,"  S  2. 

SELF-SERVING  DECLARATIONS. 

As  evidence  in  criminal  prosecutions,  see 
"Criminal  Law,"  i  8. 

SEPARABLE  CONTROVERSY. 

Removal  from  state  court,  see  "Removal  of 
Causes,"  $  1. 
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SEPARATION. 

See  "Husband  and  Wife,"  S  6. 

SERVICES. 

See  "Work  and  Labor." 
Of  partner,  see  "Partnership,"  S  2. 
Release  of  liability  for  loss  of  services  of  child, 
see  "Parent  and  Child." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Set-off  for  improvements,  see  "Ejectment,"  1 4. 

S    !•    Subject-matter. 

Where,  in  an  action  on  a  note,  defendant  sets 
up  as  a  set-off  accounts  barred  on  their  face, 
it  is  error  to  overrule  a  demurrer  to  such  de- 
fense.—Brewer  V.  Grogan  (Ga.)  525. 

Under  Code,  {  3209,  a  grantee  held  entitled 
to  set  up  damages  for  breach  of  warranty  of 
title  as  a  set-off  in  an  action  for  the  price  of 
land  sold,  where  no  rescission  is  asked.— Kinzie 
V.  Riely's  Ex'r  (Va.)  872. 

Where  plaintiff  sued  on  a  sealed  instrument 
for  the  price  of  land  sold,  damages  for  breach 
of  warranty  ot  titl«  cannot  be  set  up  as  a 
common-law  counterclaim  in  the  nature  of 
recoupment — Kinzie  t.  Biely's  Ex'r  (Va.)  872. 

Under  Code,  {  3299,  a  surety  held  not  entitled 
to  set  off  unliquidated  damages  for  breach  of 
covenant  of  warranty  in  an  action  on  a  bond 
for  the  purchase  price  of  the  land. — Kinzie  v. 
Riely's  Ei'r  (Va.)  872. 

Code,  S  3298,  authorizing  sureties  to  set  off 
claims  due  their  principal,  held  not  to  apply 
to  an  unliquidated  demand  for  breach  of  war- 
ranty of  title.— Kinzie  v.  Riely's  Ex'r  (Va.)  872. 


SETTLEMENT. 


See    "Compromise    and    Settlement"; 
ment";    "Release." 


•Pay- 
Husband    and 


Marriage     settlements,     see 

Wife,^'  i  2. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 

«2. 

SHERIFFS  AND  CONSTABLES. 

Criminal  responsibility  for  escape  of  prisoner, 

see  "Escape." 
Sheriff's  deed,  see  "Execution,"  S  8. 

J    1.    Powers,  duties,  and  liabilities. 

A  sheriff  cannot  be  held  liable  by  plaintiff  in 
trover  against  a  corporation  for  failure  to  ar- 
rest the  ofScers  or  to  take  a  bond  from  the  de- 
fendant for  the  property  when  it  declines  to 
give  one. — Hall  &  Brown  Woodworking  Mach. 
Co.  V.  Barnes  (Ga.)  27(5. 

Where,  in  trover  against  a  corporation,  the 
sheriff  seizes  all  of  the  property  which  can  be 
found,  he  is  not  liable  for  failure  to  seize  the 
ronininder.  —  Hall  &  Brown  Woodworking 
Mar-h.  Co.  v.  Barnes  (Ga.)  276. 

A  sheriff  held  not  subject  to  rule  by  a  party 
alleging  that  he  is  the  sole  heir  of  law  of  a 
defendant  in  fi.  fa.— Carr  v.  Berry  (Ga.)  726. 


tlon  could  not  legally  have  been  enforced. — Wood- 
ward V.  McDonald  (Ga.)  1030. 

Mistake  of  sheriff  as  to  return  day  of  som- 
mons  held  no  defense  to  an  action  under  Code. 
§  2079,  to  recover  a  penalt>'  for  default. — Bell  v. 
Wycoff  (N.  C.)  608. 

i  2.    laablUtiea  on  ofieUl  bonds. 

Where  suit  is  brought  on  a  sheriff's  bond  for 
failure  of  the  sheriff  to  properly  perform  his 
duties,  plaintiff  can  recover  only  for  such 
breaches  as  are  set  out  in  the  declaration.— 
Hall  &  Brown  Woodworking  Uadt.  Co.  v. 
Barnes  (Ga.)  276. 

SHIPPING. 

See  "Perries";  "Salvage." 

SLANDER. 

See  "Libel  and  Blander." 

SPECIAL  LAWS. 

See  "Statutes,"  i  2. 

SPECIFIC  PERFORMANCE. 

§   1.     Contracts  enforceable. 

Specific  performance  of  covenant  in  deed,  in 
consideration  thereof  to  maintain  a  depot  on 
the  ground  conveyed,  enforced. — Murray  v. 
Northwestern  R.  Co.  (8.  C.)  617. 

I  2.     Good  faitb  and  dlUgenee. 

Vendors  in  an  action  for  specific  perform- 
ance held  not  entitled  to  more  time  to  show 
title  by  adverse  possession. — McAllister  v.  Har- 
man  (Va.)  920. 

i  3.    ]*roceedinKS  and  relief. 
Specific  performance  of  a  panri  contract  tbr 

the  purchase  of  lauu  will  not  ue  decretj.  .tii.  .,- 
the  evidence  fails  to  identify  the  land.— 
Dwigbt  v.  Jones  (Ga.)  48. 

Equity  will  not  compel  specific  performance  of 
a  parol  contract  for  the  sale  of  land,  unless  the 
laud  which  is  the  subject-matter  of  the  alleged 
sale  is  clearly  identified.— Higginbotham  v.  CcK>p- 
er  (Ga.)  1000. 

The  title  not  warranting  a  decree  of  specific 
performance,  the  suit  will  be  retained  for  ad- 
justing the  rights  of  the  parties.— McAllister 
v.  Harman  (Va.)  920. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STALE  DEMAND. 

See  "Equity,"  S  2. 

STATEMENT. 

By    witness   inconsistent    with   testimony,   we 
I     "Witnesses."  $  3. 
Of  case  or  facts  for  purpose  of  review,  see 
"Appeal  and  Error,"  i  7. 

STATES. 

Courts,  see  "Courts." 

Public  lands,  see  "Public  Lands,"  {  1. 


See  "Ejectment,"  «  1;  "Ferries,"  f  1;  "Fish"; 
"Highways,"  J  1 ;  "Homesteacl,"  $  1 ;  "Intox- 
icating Liqaors";  "Limitation  of  Actions,"  $ 
1;  "Mechanics' Liens";  "Taxation." 

Municipal  bonds,  see  "Municipal  Corporations," 
5  7. 

llevenne  laws,  see  "Internal  Revenue." 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

§   1.    Enaotment,  requisites,  and  Talidltj 
la  ceneral. 

PriT.  Laws  1001,  c.  121,  and  Pub.  Laws 
1901,  c.  497,  held  not  legallr  enacted. — Hooker 
v.  Town  of  GreeuTille  (N.  C.)  141. 

i  2.     Oeneral  and  special  or  I«eal  laws. 

An  act  of  the  general  assembly  which  oper- 
ates uniformly  upon  all  persons  within  a  desig- 
nated class  Is  a  general  law. — McGinnis  t. 
Ragsdale  (Ga.)  492. 

The  altematire  road  law,  Pol.  Code,  §|  577, 
.583,  dividing  the  people  of  the  state  into  two 
classes,  does  not  make  an  arbitrary  or  unrea> 


Acts  under  which  the  grand  and  petit  Jurors 
of  February  term,  1001,  of  sessions  court  for 
Laurens  county  were  drawn,  held  unconstitu- 
tional as  special  acts. — State  t.  Garrett  (S.  C.) 
108. 

{   3.    Amendjaent,  vevlaioa,  and  oodlflea- 
tlon. 

An  amendatory  act,  to  be  valid,  must  not 
relate  to  a  statute  which  has  been  repealed. — 
Lampkin  t.  Pike  (Ga.)  213. 

i  4.    Repeal,  snapenslon,  ezplratien,  and 
revival. 

A  general  law  will  not  be  construed  to  repeal 
an  existing  law,  unless  it  is  manifest  from  the 
terms  of  the  general  law  that  such  was  the  in- 
tention of  the  law-making  body. — Davis  v. 
Dougherty  County  (Ga.)  764. 

i  5.     Pleading  and  evidence. 

Where  plaintiff  relies  on  the  statute  of  anoth- 
er state,  it  must  be  pleaded. — Cummings  ▼. 
Montague  (Ga.)  732. 
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1901,  ch.  250,  I  23 563 
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}  68 173 
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STAY. 

Pending  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  {  6. 

STIPULATIONS. 

Where  the  parties  to  a  case  agree  that  it  shall 
abide  the  final  verdict  and  decree  in  another 
pending  case,  the  court  erred  when  it  rendered 
judgment  in  the  case  abiding  the  result  of  such 
other  case.— People's  Bank  T.  Merchants'  & 
Mechanics'  Bank  (Ga.)  400. 

Where  parties  stipulate  that  a  case  shall 
abide  tbe  final  verdict  and  decree  in  another 
case,  the  judgment  in  such  other  case  is  not 
final  so  long  aa  either  of  tbe  parties  thereto  had 
a  right  to  have  it  reviewed  by  writ  of  error. — 
People's  Bank  v.  Merchants'  &  Mechanics'  Bank 
(Ga.)  490. 

Where  two  cases  involve  the  same  issues,  and 
the  parties  to  the  second  one  stipulate  that  the 
verdict  and  decree  after  trial  of  the  first  should 
cover  the  second,  and  in  the  meantime  the  sec- 
ond case  should  stand  continued,  the  verdict 
and  decree  contemplated  is  the  final  verdict  and 
decree  rendered  in  the  case. — People's  Bank  r. 
Merchants'  &  Mechanics'  Bank  (Oa.)  490. 


STOCK. 

Corporate  stock,  see  "Corporations,"  f  8. 

STOCKBROKERS. 

Of  corporations,  see  "Corporations,"  {  4. 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 

STORAGL 

See  "Warehousemen." 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 

STREETS. 

See   "IliBhways":    "Municipal   Corporations," 
§!  6,  6, 
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SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corpopations,"  i  8. 

SUIT. 

See  "Action." 

SUMMARY  PROCEEDINGS. 

For  poHSPssion  of  personal  property,  see  "Pos- 
sessory Warrant." 

Recorery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  §  6. 

SUMMONS. 

See  "Process." 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  |  6. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURRENDER. 

Of    written    instrument    for    cancellation,    see 
"Cancellation  of  Instruments." 

SURVIVAL. 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival," i  I. 

SURVIVING  PARTNERS. 

See  "Partnership,"  |  4. 

SWINDLING. 

See  "False  Pretenses";   "Fraud,"  i  2. 

TACKING. 

Possession,  see  "Adverse  Possession,"  |  1. 

TAXATION. 

See  "Internal  Kerenue." 

Kxemption  of  salaries  of  judges  from  taxation, 
see  'Mudges,"  i  1. 

LocaZ  or  special  taxes. 
See  "Highways,"  §  2. 

Occupation  or  prMlege  taxe$. 
See  "Intoxicating  Liquors,"  {  1. 
Auctioneers,  see  "Auctions  and  Auctioneers." 

%    1.    lilabillty  of  jperaoas  and  property. 

The  statutes  authorizing  counties  to  tax  rail- 
roads not  being  clear  and  explicit,  held,  that 
tlie  practical  construction  by  the  counties  and 
railroad  companies,  since  passage  of  Act  April 
22.  1882  (Acts  1881-82,  p.  u06),  will  be  adopt- 
ed.—Atlantic  &  D.  Ry.  Co.  T.  Lyons  (Va.)  932. 

§   2.    Place  of  taaatioa. 

Laws  ISOO,  c.  15,  I  14,  prescribing  the  situs 
of  personal  property  for  purpose  of  taxation, 
held  not  to  contravene  Const,  art.  8,  J  9.— City 
of  Winston  v.  Town  of  Salem  (N.  O.)  889. 

{  3.     Iievy  and  asaeasment. 

An  assessment  for  194)1  of  the  franchises 
could  not  be  made  by  the  corporation  com- 
mission on  the  information  contained  in  Acts 
1901,  c.  7,  §  40,  as  such  an  assessment  would 


be  at  a  time  different  from  that  fixed  by  sec- 
tion 48  for  the  assessment  of  the  tangible  prop- 
erty of  railroads.— Jackson  v.  North  Carolina 
Corp.  Commission  (N.  C.)  123. 

Under  Machinery  Act  1899,  c.  15,  {  43,  and 
Acts  1901,  c.  7,  §f  12,  42,  48,  50,  the  corpora- 
tion commission  were  not  required  to  assess 
for  taxation  in  1901  the  franchises  of  railroad 
companies  separately  from  the  assessment  of 
their  tangible  property. — Jaclcson  v.  Nortli  Car- 
olina Corp.  Commission  (N.  C.)  123. 

The  assessments  made  by  the  corporation 
commission  of  the  realty  of  railroad  companies 
in  1900  cannot  be  taken  as  a  valuation  of  the 
tangible  property  in  determining  the  value  of 
the  franchises  nnder  Acts  1901,  c.  7,  i  50. — 
Jackson  v.  North  Carolina  Corp.  Commission 
(N.  C.)  123. 

Where  land  has  been  conveyed  to  a  trustee 
to  secure  the  payment  of  a  debt,  it  should  be 
assessed  in  the  name  of  the  grantor,  and  not 
of  the  grantee.— Stevenson  v.  Uenkle  (Va.)  672. 

Slight  mistake  in  assessment  in  name  of  the 
owner  of  property,  where  no  prejudice  results, 
held  insumcient  to  render  subsequent  proceed- 
ings Invalid. — Stevenson  v.  Henkle  (Va.)  672. 

f  4.     Faymeat  and  rofnndlmc  or  reooT- 
ery  of  tax  paid. 

Where  an  officer  not  authorized  to  issue  a 
warrant  notifies  a  person  that  he  will  have  him 
arrested  unless  he  pays  a  certain  tax,  and  such 
person  pays  it,  it  is  a  voluntary  payment,  un- 
der Civ.  Code,  §  3723.— Williams  v.  Stewart 
(Ga.)  256;    Stewart  v.  Williams,   Id. 

Petition  seeking  to  recover  money  voluntarily 
paid  in  payment  of  taxes  under  threats  Md 
subject  to  demurrer. — ^Williams  v.  Stewart  (Ga.) 
250;    Stewart  v.  Williams,  Id. 


S  6.  ColIeetloB  aad  esf oreoment 
acalnst  persons  or  personal  prop- 
erty. 

A  writing,  purporting  to  be  a  tax  execution, 
not  setting  forth  the  necessary  jurisdictional 
facts,  held  void. — Equitable  Building  &  Loan 
Ass'n  V.  State  (Ga.)  87. 

f   6.    Tax  title*. 

A  purchaser  at  tax  sale  is  not  entitled  to  be 
plac»l  in  possession  until  time  for  redemption 
has  expired. — Klrod  v.  Groves  (Ga.)  731. 

The  purchaser  at  tax  sale  takes  title  clear 
of  prior  liens.— Stevenson  v.  Henkle  (Va.)  672. 

TELEGRAPHS  AND  TELEPHONES. 

Taking  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," §1  2,  3. 

i   1.    Re^nlatloB  and  operation. 

Where,  in  an  action  by  an  attorney  against  a 
telegraph  company  for  failing  to  deliver  a  no- 
tice of  a  proceeding  in  certiorari,  whereby  it 
was  dismissed,  the  evidence  showed  that  the 
attorney  paid  the  resulting  injury  to  his  client, 
but  fails  to  show  that  he  would  have  recov- 
ered in  the  certiorari  proceedings,  he  cannot 
recover  against  the  telegraph  company.— West- 
ern Union  Tel.  Co.  v.  Bailey  (Ga.)  89. 

Where  an  attorney  for  plaintiff  in  certiorari 
sends  a  message  containing  a  notice  of  a  hear- 
ing on  certiorari,  and  the  company  fails  to  de- 
liver it,  and  the  certiorari  is  dismissed,  and 
the  attorney  pays  the  amount  involved  and 
sues  for  nondelivery  of  the  message,  it  is  in- 
cumbent on  the  attorney  to  show  that  he  would 
have  succeeded  in  the  certiorari  proceeding  and 
was  damaged  by  its  dismissal.— Western  Un- 
ion Tel.  Co.  V.  Bailey  (Ga.)  89. 

Under  Civ.  Code,  §  2348,  in  a  suit  against  a 
telegraph  company,  a  petition  alleging  that  it 
has  an  office  and  agent  in  the  county,  doing 
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.1  •      EstoDDel  to  assert  title,  see    Jiisioppei,    i  ^- 

A  telegraph  ~'°P«ny% 'ece^J^K  »  J^f  «/„f '^  Of  See  in ^^^^  see  "bankruptcy" 

the  care  of  a  corporation,  mIA  discharged  "y       «  ^ 

seasonably  deliverinelt  to  an  agent  of  the  cor-    ^j  vendor,  see  "Vendor  and  Purchaser,"  S  1. 
poration.-Lefler  v.  Western  Uufon  Tel.  Co.  (N.    ^'g„,^^,,  ^j  <.,o„d,  ^  "Quieting  Titie." 
C.)  819.  I  Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 

A  telegraph  company,  delivering  a  message  to  ]     dor  and  Purchaser,"  {  1. 
n  agent  of  the  corporation  in  whose  care  it   Tax  titles,  see  "Taxation."  {  6, 
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was  directed,  AeW  not  required  to  inform  such 
agent  of  its  contents.— Lefler  t.  Western  Un- 
ion Tel.  Co.  (N.  C.)  819. 

TENANCY  IN  COMMON. 

I   1.     Mutual  rights,  dnUes,  and  llablU- 
tles  of  oo-temants. 

Co-tenant,  discharging  incumbrance  or  pay- 
ing excess  over  his  share  of  purchase  price, 
AeM  entitled  to  contribution.— Grove  v.  Grove 
(Va.)  312. 

Right  of  co-tenant,  paying  more  than  his 
share  of  price,  to  contribution,  AeW  not  to  ac- 
<Tue  until  partition.— Grove  v.  Grove  (Va.) 
312. 

I  2.    BlKhts   and    UablUtles   of   eo-ten- 
ants  as  to  third  persoai. 

A  tenant  in  common  may  maintain  eject- 
ment against  a  third  person. — Shelton  v.  Wil- 
son (N.  C.)  93T. 

TENDER. 

A  tender  by  the  holder  of  a  bond  for  title 
of  the  amount  due,  with  a  condition  that  the 
bolder  of  the  note  shall  execute  a  conveyance. 
fleW  not  a  valid  tender,  under  Civ.  Code,  § 
3728,  In  that  it  was  not  certain  and  uncondi- 
tional.—Elder  V.  Johnson  (Ga.)  51. 

The  tender  of  the  amount  due  on  a  note  A«W 
not  good  in  law,  if  coupled  with  a  condition 
that  the  obligor  should  deliver  to  the  obligee  the 
conveyance  to  which  he  was  entitled. — Moms 
V.  Continental  In*  Co.  (Ga.)  474. 

Where  an  answer  to  a  complaint  to  establish 
n  constructive  trust  in  land  sold  under  mortgage 
foreclosure  denied  plaintiff's  claim  and  alleged 
ownership  in  the  defendant,  a  tender  of  the 
amount  due  on  the  debt  as  a  condition  precedent 
to  action  was  waived. — Martin  v.  Bank  of  Fay- 
ettevUle  (N.  C.)  558. 

TESTAMENT. 

See  "Wills." 

THEFT. 

See  "Larceny." 

TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  i  8. 

TIMBER. 

See  "I/>gs  and  Logging." 

TIME. 

Computation  of,  in  determining  preferences,  see 
"Bankruptcy,"  I  1. 

For  taking  appeal  or  suing  out  writ  of  error, 
see  "Appeal  and  Error."  $  5. 

To  certify  bill  of  exceptions,  see  "Exceptions, 
Bill  of,''  S  2. 

To  sue  to  recover  usurious  interest,  see  "Usu- 
ry," 8  1. 


Title  of  lessor,  see  "Landlord  and  Tenant,"  S  2. 

TORTS. 

By  particular  ctoMea  cf  parties. 
See  "Counties,"  §  1 ;   "Municipal  Corporations," 

!6. 
Agents,  see  "Principal  and  Agent,"  S  3. 

Portictilor  remedies  for  torta. 

See  "Trespass,"  §  1;   "Trover  and  Conversion," 

8  1. 

ParOcvlar  torts. 

See  "Assault  and  Battery."  8  1;  "False  Im- 
prisonment," 8  1;  "Forcible  Entry  and  De- 
tainer," 8  1;  "Fraud";  "Libel  and  Slander"; 
"Malicious  Prosecution";  "Negligence";  "Nui- 
sance"; "Trespass";  "Trover  and  Conver- 
sion." 

Causing  death,  see  "Death,"  8  1. 

Dama^ng  fishing  nets,  see  "Fish." 

TOWNS. 

See  "Counties";  "Municipal  (Jorporations." 

TRAFFIC  CONTRACTS. 

Between  railroads,  see  "Railroads,"  S  8. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Crimi- 
nal Law,"  8  »)• 

TRANSITORY  ACTIONS. 

Jutisdiction  as  to,  see  "(Toorta,"  1 1. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  8  7. 
Injuries  to  trespassers,  see  "Railroads,"  88  6,  7. 
To  the  person,  see  "Assault  and  Battery,    8  1 : 
"P'alse  Imprisonment." 

8   1.    Actions. 

In  trespass,  where  there  was  no  evidence  of 

an  intent  to  wantonly  disregard  the  rights 
of  the  true  owner,  held  error  to  give  in  charge 
Civ.  Code,  {.3906,  authorizug  punitive  damages. 
— Georgia  R.  &  Banking  Oo.  v.  Gardner  (Ga.) 
250. 

A  trespasser  on  another's  land  held  not  liable 
for  punitive  damages  when  the  acts  canaing 
the  injury  were  done  in  good  faith.— Georgia 
R.  &  Banking  Co.  v.  Gardner  (Ga.)  250. 

Defendant,  in  trespass  for  cutting  timber, 
has  uot.  because  he  paid  plaintiff's  grantor 
money  for  a  void  contract  for  the  timber,  any 
equitv  against  plaintiff  for  the  money.— Monds 
V.  EUzabeth  City  Lumber  Ck).  (N.  C.)  334. 

TRESPASS  TO  TRY  TITLL 

See  "Ejectment." 
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TRIAL. 

See  "New  TriRl";    "Reference";    "Witnesses." 

Adverse  possession  as  question  for  jury,  see 
"Adverse  Possession,"  8  3. 

Constrnction  of  deed  as  question  for  juir,  see 
"Deeds,"  S  3. 

Instructions  as  to  validity  of  release,  see  "Re- 
lease," {  8. 

Limitation  as  question  for  jury,  see  "Limita- 
tion of  Actions,"  §  0. 

Validity  of  release  as  question  for  jury,  see 
"Release."  {  3. 

Proceedtngt  incident  to  trial*. 
See  "Continuance." 
Kntry  of  judgment  after  trial  of  issues,  see 

"Judgment,"  {  3. 
Place  of  trial,  see  "Venue,"  {  1. 
Uicht  to  trial  by  jury,  see  "Jury,"  %  1. 

Trial  of  parttoular  cbM  oMotu  or  proceedings. 

See  "Cancellation  of  Instruments,"  §  1;  "Eject- 
ment," S  3;  "Libel  and  Slander,"  {  3;  "Ma- 
liciooa  Prosecution,"  §  2 ;  "Negligence,"  §  3 ; 
"Replevin,"  g  1;    "Trespass,"  f  1. 

Disbarment  proceedings,  see  "Attorney  and  Cli- 
ent," {  1. 

For  breach  of  contract,  see  "Contracts,"'  {  5. 

For  ejection  of  passenger,  see  "Carriers,"  {  7. 

For  loss  of  baggage,  see  ''Carriers,"  {  8. 

For  personal  injuries,  see  "Carriers,"  {  5; 
"Master  and  Servant,"  t  7;  "Railroads,"  {  7. 

For  price  of  goods,  see  "Sales,"  i  3. 

On  insurance  policy,  see  "Insurance,"  I  0. 

On  note,  see  "Bills  and  Notes,"  i  5. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  {  2. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  {  2. 

IVtal  qf  porticulor  criminal  proteeutUnu. 
See  "Arson";  "Criminal  Law,"  ${  9-13;  "Hom- 
icide," i  2;  "Rape,"  i  1. 

I  1.     Dockets,  lists,  and  ealendTs. 

Where  the  superior  court  and  the  city  court  in 
the  same  county  have  concurrent  jurisdiction  of 
a  warrant  for  the  eviction  of  a  tenant,  the  clerk 
of  the  snperior  court,  who  is  clerk  of  the  city 
court,  places  the  case  on  the  issue  docket  of  the 
snperior  court,  he  caunot,  at  request  of  counsel, 
transfer  the  case  to  the  city  court. — Noble  v.  Bur- 
ney  (Ga.)  1009. 

{  2.     0«niTse  and  cosdvct  of  trial  la  cea- 
oral. 

Where  defendant  introduces  no  evidence,  he 
is  entitled  to  open  and  close  the  argument. — 
Moore  v.  Carey  (Ga.)  258;  Bentley  v,  Moore, 
Id. 

{  3.    ReeeptloB  of  erldeaee. 

Where  a  demurrer  to  the  petition  is  over- 
ruled, though  it  is  not  legally  sufficient,  it  Is 
no  ground  for  rejecting  evidence  establishing 
plaintiJTs  allegation.— Savannah,  F.  &  W.  Ry. 
Co.  V.  Renfroe  (Ga.)  88. 

Where  plaintiff's  counsel  offered  evidence,  to 
which  defendant  objected,  jind  counsel  then  re- 
marked that  he  would  not  insist  upon  it  at 
present,  it  warranted  an  inference  that  the  offer 
was  withdrawn. — Wallace  v.  Central  of  Georgia 
Ry.  Co.  (Ga.)  209. 

Where  testimony  of  a  witness  as  to  particular 
matter  is  in  part  material,  a  general  objection 
to  the  whole  will  not  be  sustained. — Southern 
Ry.  Co.  V.  Oilmore  (Ga.)  220. 

An  objection  made  generally  to  the  introduc- 
tion of  specified  evidence  as  a  whole  is  not  well 
taken  when  some  of  it  is  admissible. — Bass  Dry 
Goods  Co.  V.  Granite  City  Mfg.  Co.  (Ga.)  41o. 

Ordinary  hearsay  evidence,  introduced  with- 
out objection,  has  no  weight  whatever  in  estab- 
lishing a  fact— Eastlick  ▼.  Southern  Ry.  Co. 
(Ga.)  499. 


Though  the  answer  In  an  action  on  a  life  pol- 
icy, which  admitted  the  execution  of  the  policy 
and  death  of  the  assured  before  the  falling  due 
of  the  first  renewal,  was  not  put  in  evidence, 
the  admissions  could  be  considered. — Page  y. 
Life  Ins.  Co.  of  Virginia  (N.  C.)  543. 

Where,  on  objection,  a  question  which  had 
been  answered  was  ruled  out,  but  it  did  not 
appear  that  the  answer  was  ruled  out  also, 
the  answer  cannot  be  considered  as  having  gone 
to  the  jury. — Consumers'  Ice  Co.  t.  Jennings 
(Va.)  879. 

I   4.    Arsaineats  and  ooadvet  of  oonasel. 

Where  plaintiff's  attorney  used  in  his  argu- 
ment improper  and  prejudicial  language,  and 
the  court  refused  to  grant  a  mistrial,  it  is  er- 
ror not  to  set  aside  a  verdict  for  plaintiff. — 
Western  &  A.  R.  Co.  v.  Cox  (Ga.)  74. 

A  party  to  a  suit  has  a  right  to  prosecute  or 
defend  in  i>erson;  but  where  the  answer  made 
by  such  a  party  sets  up  no  defense,  and  under 
his  own  evidence  the  verdict  should  go  against 
him,  he  has  no  right  to  appear  and  address  the 
jury  to  whom  the  case  has  been  submitted. — 
Uunn  V.  Head  (Ga.)  343. 

{   6.    Takias  case  or  ^aestloa  from  Jnry. 

Where  defendant  sets  up  a  prayer  for  al- 
ternate relief,  but  fails  to  establish  a  right  to 
one  form  of  relief,  he  is  not  injured  by  the 
withdrawal  from  the  junr  of  ttus  branch  of 
the  defense. — Dwight  t.  Jones  (Ga.)  48. 

Where,  under  the  evidence,  there  were  issues 
of  fact,  it  was  error  to  direct  a  verdict.— Jones 
V.  Dannenberg  Co.  (Ga.)  65. 

Where  evidence  demands  a  finding  for  plain- 
tiff, there  was  no  error  in  directing  verdict — 
Wall  V.  Brewer  (Ga.)  394. 

It  was  not  error  to  refuse  to  direct  a  verdict, 
where  the  case  involved  disputed  issues  of  fact. 
— Matheson  v.  City  of  Tennille  (Ga.)  394. 

Where  the  evidence  of  defendant  does  not  de- 
mand a  finding  of  a  particular  amount  in  his 
favor,  it  is  error  to  direct  a  verdict  for  such 
an  amount— Pritchett  v.  Moore  (Ga.)  1013. 

Ou  motion  for  nonsuit  plaintiff's  evidence 
must  be  accepted  as  true. — House  v.  Seaboard 
Air  Line  R.  Co.  (N.  C.)  553. 

On  motion  for  nonsuit,  plaintlfTs  evidence 
must  be  taken  as  true,  and  construed  most  fa- 
vorably to  him. — Hopkins  v.  Norfolk  &  S.  R. 
Co.  (N.  C.)  902. 

Notwithstanding  Acts  1897,  c.  109,  held,  de- 
fendant, after  introducing  evidence,  may  make 
a  motion  for  nonsuit,  in  the  nature  of  a  de- 
murrer to  the  evidence. — Brown  v.  Atlanta  &' 
0.  Air  Line  B.  Co.  (N.  O.)  911. 

Nonsuit  in  action  of  contract  held  erroneous. 
— Walterboro  &  W.  Ry.  Co.  v.  Hampton  & 
B.  R.  &  Lumber  Co.  (S.  C.)  191. 

On  demurrer  to  evidence,  demurrant  is  enti- 
tled to  benefit,  with  that  of  the  other  party.— 
Bowers  v.  Bristol  Gas  &  Electric  Co.  (Va.)  296. 

The  fact  that  the  evidence  is  plainly  against 
a  party  held  no  longer  a  qualification  of  his 
right  to  demur.— Rector,  etc.,  of  University  of 
Virginia  v.  Snyder  (Va.)  337. 

The  trial  court  should  not  refuse  to  compel 
n  joinder  in  a  demurrer  to  the  evidence  merely 
because  it  is  conflicting. — Rector,  etc.,  of  Uni- 
versity of  Virginia  v.  Snyder  (Va.)  337. 

The  question  of  whether  a  right  to  demur  to 
the  evidence  exists  lield  within  the  judicial  dis- 
cretion of  the  trial  court  the  exerciSB  of  which 
may  be  reviewed  by  writ  of  error. — Rector,  etc., 
of  University  of  Virginia  v.  Snyder  (Va.)  837. 

{  6.    lastrnotloaB  to  Jnry. 

It  is  error  for  the  judge  to  express  his  opin- 
ion as  to  the  effect  of  evidence,  though  there 
may  be  no  room  for  doubt  as  to  the  correct- 
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murring,  aoa  piaintin  introaueea  tesumony 
proTing  the  case  as  laid,  it  warranted  a  ver- 
dict in  tiis  faror.— Pittsburgh  Spring  Co.  t. 
Smith  (Ga.)  80. 

The  failure  of  the  court  to  charge  on  a 
ground  of  defense  not  set  up  in  the  answer 
does  not  entitle  deferdauts  to  reversal. — Pitts- 
burgh Spring  Co.  v.  Smith  (Ga.)  80. 

Where,  in  a  case  against  two  defendants,  it 
appears  that  the  contract  was,  as  to  one  of 
them,  entered  into  as  an  authorized  agent,  the 
case  as  to  him  should  be  nonsuited. — Wight  v. 
Commercial  'Bnuk  (Ga.)  96. 

Where  an  instruction  was  correct  and  perti- 
nent, it  cannot  be  treated  as  erroneous  because 
of  a  failure  to  give  in  the  same  connection  some 
other  appropriate  instructions. — Atlanta  Consol. 
St.  Ry.  Co.  V.  Jones  (Ga.)  524. 

In  an  action  against  a  telegraph  company  for 
negligence  in  delivering  a  message,  an  instruc- 
tion held  erroneous  under  Code,  {  413. — Meadows 
v.  Western  Union  Tel.  Co.  (N.  C.)  634. 

In  an  action  against  an  administrator,  omis- 
sion to  charge  as  to  the  length  of  time  that 
would  be  a  bar  to  plaintiff's  claim  held  not  er- 
roueous.— Justice  v.  Gallert  (N.  C.)  850. 

Rule  as  to  sufBciency  of  issues  submitted  to 
jury.— RaUiff  v.  Ratiiff  (N.  C.)  887. 

Instruction  as  to  preponderance  of  evidence 
held  proper. — Fowler  v.  Harrison  (S.  C.)  159. 

An  instruction  ignoring  part  of  the  evidence 
relevant  to  the  issue  is  erroneous. — Haney  v. 
Breeden  (Va.)  916. 

I  7.    — —  Applleablllty  to  pleadings  and 
•▼Idoaee. 

Instructions  presenting  issues  not  made  by 
the  pleadings  or  evidence  should  not  be  given. 
—Southern  Ry.  Co.  v.  O'Bryan  iGa.)  42. 

Wh^e  a  petition  sets  un  distinct  demands 
and  embraces  prayers  for  alternative  relief, 
the  court  may  frame  its  instructions  accordingly. 
— Sappington  v.  Bell  (Ga.)  233. 

An  instruction  as  to  general  agency  is  errone- 
ous, where  there  is  no  evidence  to  warrant  a 
finding  that  such  an  agency  existed. — Inman  ▼. 
Crawford  (Ga.)  473. 

It  is  not  error  for  the  trial  judge,  in  an  ac- 
tion for  personal  injuries,  in  illustrating  to  the 
jury  the  method  of  using  the  mortality  and  an- 
nuity tables,  to  use  for  example  a  figure  ap- 
proximating that  shown  to  be  the  plaintiff's  age. 
—Central  of  Georgia  Ry.  Co.  v.  Duffy  (Ga.)  510. 

Failure  of  charge  to  present  specific  defense 
held  material  error. — Whelchel  v.  Gainesville  &. 
D.  Electric  Ry.  Co.  (Ga.)  776. 

An  instruction  raising  a  question  of  aban- 
donment of  contract,  not  presented  by  the  evi- 
dence, held  erroneous. — Williams  v.  Avery  (N. 
C.)  582. 

An  instruction  is  erroneous,  where  there  is 
no  evidence  to  support  it.— Scott  v.  Boyd  (Va.) 
918. 

g  8.     •—  Re^nesta  or  prayers. 

When  it  does  not  apiiear  that  a  request  to 
charge  was  made  in  writing,  a  complaint  that 
the  trial  judge  erred  in  refusing  such  request 
will  not  be  considered.— Johnston  v.  GuUedge 
(Ga.)  .354. 

A  party  is  entitled  to  comi^ain  that  the  court 
has  not  presented  with  reasonable  fullness  and 
clearness  a  substantial  contention  made  by 
him. — Whelchel  v.  Gainesville  &  D.  Electric 
Ry.  Co.  (Ga.)  776. 

In  a  proceeding  to  remove  trustees  for  breach 
of  trust,  plaintiffs'  requests  to  charge  held  cov- 


erea  a  case  and  were  clear,  it  was  not  error  lor 
the  court  to  refuse  to  submit  issues  tendered  by 
plaintiff.— Belding  v.  Archer  (N.  C.)  800. 

An  exception  to  the  court's  refusal  to  give  a 
requested  oral  instruction  cannot  be  sustained; 
the  court  being  authorized  by  Code,  f  415,  to 
disregard  it.— Justice  v.  Gallert  (N.  C.)  850. 

An  omission  to  give  an  instruction  is  not  er- 
ror in  the  absence  of  a  request — Justice  ▼. 
Gallert  (N.  C.)  850. 

{  9.     Verdlet. 

Where  a  jury  allowed  credits  pleaded  in  a 
suit  on  notes,  but  failed  to  find  the  dates 
thereof,  it  was  not  error  to  direct  them  to 
retire  and  correct  the  omission.— Bond  t.  Wil- 
son (N.  O.)  966. 

{10.   Trial  by  eovrt. 

An  action  by  a  wife  and  clilld  for  three- 
fourths  value  of  land  conveyed  by  father  to 
one  with  whom  he  lives  in  adultery  held  one  in 
equity,  and  not  for  the  jury.— Williams  t.  Hal- 
ford  (8.  C.)  187. 

§11.    Waiver  and  eorreeUoa  of  Irregu- 
larities and  errors. 

Exception  to  refusal  of  nonsuit  held  waived 
by  introduction  of  evidence. — ^Ratiiff  t.  Ratiiff 
(N.  C.)  887. 

TRIAL  OF  RIGHT   OF  PROPERTY. 

See  "Execution,"  {  2. 

TROVER  AND  CONVERSION. 

I   1.    Aetlons. 

Where,  in  trover,  the  property  sued  is  cum- 
brous, and  plaintiff  is  a  nonresident  of  the 
county  in  which  it  is  situated,  a  bona  fide  of- 
fer to  deliver  it  at  any  railroad  station  in  the 
county  is  sufficient  to  constitute  a  proper  ten- 
der.—Trammell  V.  Mallory  (Ga.)  62. 

Where  defendant  in  trover  tenders  tlie  prop- 
erty, disclaiming  title,  the  answer  held  safB- 
cient,  under  Civ.  Code,  {  3897. — ^Xrammell  v. 
Mallory  (Ga.)  62. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Action   by  trustees   without  joining  boieficia- 

ries,  see  "Parties,"  i  1. 
-Idmissions  by  co-trustee,  see  "Evidence." 
Conveyances  in   trust  for   creditors,  see  "Jks- 

signments  for  Benefit  of  Creditors." 
Creation  by  will,  see  "Wills,"  {  3, 
Effect  of  trust  on  limitation,  see  "Limitation 

of  Actions,"  {  2. 
Trust  deeds,  see  "Chattel  Mortgages." 
Trust  deeds,  see  "Mortgages." 

S   1.    Creation,  ezistenoe,  and  Yalldlty. 

Where,  prior  to  the  adoption  of  the  Code, 
land  was  conveyed  to  B.,  trustee  for  C-  «nJ 
to  the  heirs  and  assigns  of  B.,  for  the  dse  in 
fee  simple  of  B.,'  and  his  heirs,  without  othe^ 
wise  expressing  any  use  or  trust,  Acto  not  if 
create  B.  trustee  for  C. — Trammell  v.  IniMii 
(Ga.)   246. 

Where  a  deed  executed  prior  to  adoption  of 
Code,  conveyed  land  to  a  trustee  for  a  nurrieo 
woman,  without  expressing  any  use  or  trust 
or  remainder,  and  such  beneficiary  lived  after 
the  marriage  act  of  1866,  the  trust  became  «• 
ecuted,  and  her  children  did  not  take  u  Vta- 
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trust  conaidered,  and  held  to  support  a  finding 
that  plaintiff's  father-in-law  purchased  certain 
realty  with  plaintiff's  money,  and  had  deed 
made  in  plaintiff's  wife's  name  without  plain- 
tiff's knowledge  or  consent. — Flauner  v.  But- 
ler (N.  C.)  647. 

Where  the  jury  found  that  title  to  land  pur- 
chased with  a  husband's  money  was  taken  in  I 
the  wife's  name,  without  the  husband's  knowl- ! 
<(!Ke  or  consent,  a  resulting  trust  arose  in  the 
husband's  favor.— Planner  v.  Butler  (N.  C.)  547.  1 

Conveyances  by  a  trustee  and  his  wife  to  such  I 
trustee  and  another  as  co-trustees  operated  as  a  I 
viilid  conveyance  to  the  co-trustee. — Belding  v.  ' 
Ar<her  (N.  C.)  800.  | 

Evidence  held  insufficient  to  establish  a  trust  | 
by  parol  in  a  husband  in  favor  of  his  wife. —  i 
Jesser  v.  Armentrout's  Ex'r  (Va.)  081.  | 

Purchase   by    husband   of  land   with   wife's 
money  prior  to  the  married  woman's  act  held  | 
not  to  create  trust  in  favor  of  the  wife.— Jesser  ' 
V.  Armentrout's  Ex'r  (Va.)  681.  I 

I  2.    OonstmotioB  and  operattoa.  i 

A  deed  to  the  grantee,  for  the  use  of  the  wife 
of  the  grantor  during  her  life,  construed,  and 
held,  that  the  trust  was  for  a  life  estate  only. — 
Tillman  ▼.  Banks  (Ga.)  517. 

Where  a  deed  executed  in  1875  conveyed  cer- , 
tain  land  in  trust  for  the  use  of  the  grantor's 
wife,  with  remainder  to  her  children,  under  the 
married  woman's  act  of  1866.  the  legal  title  to  ; 
the  life  estate  vested  in  the  wife  of  the  grantor,  { 
—Tillman  v.  Banks  (Ga.)  517.  j 

{   3.    Appoliktaiemt,      quallfloatloa,      and 
tenure  of  trustee. 

Prior  contracts  between  the  parties  to  a  deed  1 
of  trust  held  merged  in  the  trust  deed. — Belding 
V.  Archer  (N.  C.)  800. 

In  an  action  to  remove  trustees  for  breach  of 
trust,  a  reiJort  concerning  the  trust  property  by 
one  of   the  trustees  held  inadmissible   against ' 
the  other.— Belding  v.  Archer  (N.  C.)  800. 

In  a  proceeding  against  trustees  for  breach  of  i 
trust,   plaintiff's  reason   for  entering   into   the 
deed  of  trust  held  immaterial.- Belding  v.  Arch- 1 
er  (N.  C.)  800.  j 

In  a  proceeding  to  remove  trustees  for  breach  I 
of  trust,  evidence  of  impracticability  of  attempt- 
ing to  manufacture  lumber  on  the  land,  alleged 
as  one  of  the  breaches  of  trust,  was  admissible.  . 
—Belding  v.  Archer  (N.  C.)  800. 

In  an  action  to  remove  trustees  for  breach  of 
trust,  evidence  that  plaintiff  wished  to  pay  a 
part  of  the  indebtedness  to  one  of  the  trustees 
held  admissible.— Belding  v.  Archer  (N.  C.)  800. 

In  an  action  to  remove  trustees  for  breach 
of  trust  in  making  an  alleged  improvident  sale 
of  laud,  evidence  showinj;  efforts  to  make  sales 
was  admissible  as  bearing  on  the  trustees'  good 
faith.— Belding  v.  Archer  (N.  C.)  800. 

In  a  proceeding  to  remove  trustees  for  breach 
of  trust,  whether  the  trustees  took  possession  of 
the  land  conveyed  within  a  reasonable  time  held 
for  the  jury.— Belding  v.  Archer  (N.  C.)  800. 

$   4.     Manasement  and  disposal  of  tnst 
proptrt7. 

A  trustee  in  possession  of  land  held  empow- 
ered to  grant  leases  of  the  same,  provided  that 
the  time  fixed  for  the  duration  and  the  stipu- 
lated rental  is  reasonable. — Hutcheson  v.  Ben- 
netield  (Ga.)  422 ;  Same  v.  Ilodnett,  Id. ;  Same 
v.  Melson,  Id. 

Where  land  was  conveyed  in  trust  for  the  use 
of  the  grantor's  wife,  and  in  a  suit  by  a  named 
trustee  the  evidence  was  the  deed  referred   to 


Where  land  is  conveyed  to  be  held  by  the 
grantee  in  trust  for  the  grantor's  wife,  the  legal 
title  is  in  the  wife,  and  the  trustee  cannot  sue 
to  recover  any  interest  in  the  property.— Till- 
man V.  Banks  (Ga.)  517. 

Trustees  appointed  to  sell  land  held  not  guilty 
of  a  breach  of  trust  in  failiug  to  go  on  the  prop- 
erty and  in  appointing  an  agent,  if  in  so  aoiau 
they  exercised  a  sound  discretion. — Belding  v. 
Archer  (N.  C.)  800. 

A  deed  of  trust  held  not  to  prevent  tbe  trus- 
tees in  good  faith  from  selling  a  part  of  the 
trust  land  for  a  fair  value,  in  the  absence  of 
proof  that  the  contemplated  sale  injuriously  af- 
fected the  value  of  the  land  remaining. — Beld- 
ing V.  Archer  (N.  C.)  800. 

Trust  deed  construed,  and  held  to  authorize 
the  trustees  jointly  to  coutract  to  sell  a  part  of 
the  trust  property  privately  for  the  purposes  of 
the  trust.— Belding  v.  Archer  (N.  C.)  800. 

{  5.     Establishment  and  enforcement  of 
tmst. 

Evidence  held  irrelevant  in  suit  to  recover 
land  claimed  to  have  been  deeded  in  trust. — 
Ilatliff  V.  Ratliff  (N.  C.)  887. 

Grantor  in  trust  deed  held  not  entitled  to  an 
accounting  from  the  trustee  because  of  laches. — 
Person  v.  Fort  (S.  C.)  594. 

Order  comi>elling  trustee  to  pay  certain  mon- 
eys into  court  on  interlocutory  application, 
where  he  denies  liability,  held  error. — Blanton 
V.   Heckscber  (Va.)   015. 

Where  testator  devise<l  a  farm  with  a  provision 
that  the  devisee  should  pay  a  certain  amount 
therefor  to  his  executor,  and  the  money  not 
having  been  paid  in  full  by  the  derisee.  the  lien 
for  the  residue  of  the  price  remained  valid  and 
inured  to  the  benefit  of  beneficiaries  under  the 
legacy  in  trust  of  which  the  devisee  of  the  farm 
was  trustee.— Jtarshall  v.  Hall  (W.  Va.)  641. 


UNDERTAKINGS. 

See  "Bonds." 

UNITED  STATES. 

See  "Post  Office." 

Courts,  see  "Removal  of  Causes." 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USAGES. 

See  "Customs  and  Usages." 

USURY. 

t   !•    Vsnrlons    contracts    and    transac- 
tions. 

Where  the  only  defense  to  a  note  was  usury. 
held,  under  due  evidence,  not  error  to  direct  a 
verdict  for  plaintiff. — Clarke  v.  Ilavard  (Ga.) 
2W. 

Taking  interest  at  the  highest  legal  rate  In 
advance  by  way  of  discount  on  short  loiins  in 
the  ordinary  course  of  business  is  not  usurious. 
— McCall  V.  Herring  (Ga.)  468. 

Reservation  of  interest  in  advance  on  a  loan 
for  five  years  is  usurious,  where  the  amount  re- 
served and  the  amount  contracted  to  be  paid 
aggi'egate  a  sum  in  excess  of  the  highest  legal 
rate  for  the  term.— McCall  v.  Herring  (,Ga.)  4t>S. 


Call  V.  Herring  (Ua.)  468. 

A  surety  on  a  note,  who  signs  in  ignorance  of 
the  fact  that  the  contract  was  usurious,  is  not 
discharged  from  liability  mi  the  note. — Weldon 
V.  Ayers  (Ga.)  473. 

In  the  absence  of  a  proper  plea  of  asnry, 
judgment  for  plaintiff  for  the  amount  sued  for 
is  not  contrary  to  law. — Weldon  v.  Ayers  (6a.) 
473. 

A  surety  on  a  note,  by  plea  of  usury,  may 
prevent  a  recovery  of  a  sum  greater  than  the 
principal  and  legal  interest. — Weldon  v.  Ayers 
(Ga.)  473. 

Under  Code,  §  2823,  payments  of  usurious  in- 
terest cannot  be  recovered  after  one  year. — 
Bank  of  Radford  t.  Kirby  (Va.)  303. 

Assignment  of  security,  with  guarantee  of 
payment,  at  an  illegal  discount,  held  usurious. — 
Bank  of  Radford  v.  Kirby  (Va.)  303. 

VACATION. 

Powers  of  judges  in  vacation,  see  "Judges," 
§  1. 

Vacating  particular  proceedings. 

See  "Attachment,"  i  3;    "Garnishment."  S  4; 

"Injunition,"   $  3;    "Judgment."   ii  2,  4. 
Foreclosure  sale,  see  "Mortgages,"  {  6. 
Orders,  see  "Motions." 
Sale  on  execution,  see  "Execution,"  |  3. 

VARIANCE. 

Between  pleading  and  proof  in  dvil  actions, 
see  "Pleading,"    §   C. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
§   5. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Creation  of  tenancy  between  Tendor  and  vendee 
on  failure  to  complete  purchase,  see  "Land- 
lord and  Tenant,"  §  1. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," §  3. 

Purchasers  at  tax  sale,  see  "Taxation,"  $  6. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  §  2. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

{   1.     Performance  of  contract. 

Where  land  is  sold  by  the  tract,  and  described 
as  so  many  acres  more  or  less,  a  deficiency  in  the 
number  actually  conveyed  will  not  authorize  an 
apportionment  in  the  price  agreed  to  be  paid, 
where  the  purchaser  admits  that  there  was  no 
intentional  fraud  on  the  part  of  the  vendor. — Fin- 
ney V.  Morris  (Ga.)  1020. 

Unauthorized  act  of  assessor  in  reducing  the 
area  of  land  upon  his  books  held  uo  defense  to  a 
bill  for  specific  performance  of  the  contract  to 
purchase  the  land. — Spoor  v.  Tilson  (Va.)  293. 

Vendors,  in  the  absence  of  stipulation  to  the 
contrary,  must  give  good  title.— McAllister  v. 
Harmau    (Va.)   920. 

Title  depending  on  adverse  possession,  which  is 
not  shown,  specific  performance  of  a  sale  will 
not  be  decreed. — McAllister  v.  Harman  (Va.) 
920. 

t  Z.     MghU  and  liabilities  of  parties. 

On  a  purchase  by  an  administrator  at  his  own 
sale,  a  deed  made  by  him  conveying  the  prop- 
erty to  his  wife  for  a  valuable  consideration 
pnfases  the  title  in  her,  if  she  had  no  knowledge 
of  the  manner  in  which  he  acquired  the  same. — 


The  vendee  under  a  parol  contract  for  the 
sale  of  land,  relatively  to  one  who  takes  from 
the  vendor  a  mortgage  on  such  land,  and  who 
at  the  time  knows,  or  ought  to  know,  of  the 
existence  of  such  contract,  occupies  as  good  a 
position  as  it  that  contract  had  been  duly  re- 
duced to  writing.— Linder  v.  Whitehead  (Ga.) 
35S. 

Grantee  without  consideration  has  no  great- 
er rights  in  the  properl?  than  his  grantor. — 
Grove  v.  Grove  ( Va.)  312. 

i    3.    Remedies  of  vendor. 

Measure  of  damages  for  breach  of  contract 
for  sale  of  realty  is  the  purchase  price  paid  and 
interest— Stuart  v.  Pennis  (Va.)  667. 

VENUE. 

Of  action   against   corporation,   see   "CJorpora- 

tions,"  i  5. 
Of  criminal  prosecutions,  see  "Criminal  Law." 

S5. 

!    I.     Cbange  of  veBne  or  plaoe  of  trlaL 

Irregularities,  if  any,  in  a  change  of  venue 
for  the  convenience  of  witness,  held  waived.— 
Beldiug  ▼.  Archer  (N.  0.)  800. 

VERDICT. 

Directing  Terdict  in  dvil  actions,  see  "Trial." 
§  5. 

In  civil  actions,  see  "Trial,"  §  9. 

In  criminal  prosecutions,  see  "Criminal  Law." 
i§  10-13. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  15. 

Setting  aside,  see  "New  Trial,"  {  2. 

VESTED  REMAINDERS. 

Creation,  see."WU]8,"  i  8. 

VILLAGES. 

See  "Municipal  Corporations." 

VOLUNTARY  PAYMENT. 

See  "Taxation,"  {  4. 

WAGES. 

See  "Master  and  Servant,"  f  L 

WAIVER. 

See  "Estoppel." 

Of  objections  to  partUmlar  acta  or  proceedings. 


See    "Appearance"; 
"Pleading."  {  7. 


"Criminal    Law,"    {   10; 


I  Incompetency  of  juror,  see  "Jury,"  {  8, 
Jurisdiction,  see  "Courts,"  i  1. 
Refusal  to  nonsuit,  see  "Trial,"  f  11, 

Of  rights  or  remedies. 
See  "Insurance,"   $  6. 
Breach  of  contract,  see  "Contracts,"  |  4. 
Exemption    of    homestead,    see    "Homestead." 

§  2. 
On  appeal  from  justice's  court,  see  "Justices 

of  the  Peace,"  {  8. 

WARDS. 

See  "Guardian  and  Ward." 


contract  requiring  tlie  warehouseman  to  insure. 
— Atwater  t.  Hannah  (Qa.)  lOOT. 

WARRANT. 

Poasessory  warrant,  see  "Possessory  Warrant." 

WARRANTY. 

By  insured,  see  "Insurance,"   §i   4,  5. 
On  sale  of  goods,  see  "Sales,"  f  2. 

WATERS    AND    WATER    COURSES. 

See  "Navigable  Waters." 

i    1.    ConTeyanoes  and  eontraeta. 

Deed  of  water  right  construed,  and  interests 
acquired  determined. — New  River  Mineral  Co. 
V.  Painter  (Vn.)  300. 

i    2.    Artificial     ponds,    reserrolrs,    and ' 
channels,  dams,  and  flowage.  | 

It  is  error  for  the  court  to  charge  that,  in  or- 1 
der  to  acquire  prescriptive  title  to  the  right  to  j 
maintain  a  dam,  it  must  have  been  kept  at  a  i 
fertnin  place  .-ind  heisht  for  over  20  years. —  , 
Welchel  v.  Gainesville  &  D.  Electric  By.  Co. 
(Ga.)  776. 

One  diverting  water  from  a  stream,  and  turn- 
ing it  back  into  the  old  channel  at  a  point  be-  , 
low,  held  liable  for  damages. — Bris<'oe  v.  Young  i 
(N.  C.)  893.  ; 

Testimony  as  to  difference  in  value  of  land 
before   and    after  diversion  of  water   held   ad- 
missible on  the  question  of  value. — Briscoe  v.  I 
Young  (N.  C.)  893.  I 

S   3.    Pnblio  water  snpplT. 

An  injunction  held  issuable  against  a  water 
c'lnipany  to  restrain  it  from  cutting  off  plain- 
tiff's water  supply.— Edwards  v.  Milledgeville 
n'ater  Co.  (Ga.)  417. 

WAYS.  I 

Public    ways,    see    "Highways";     "Municipal 
Corporations,"  }§  ."t,  fi.  I 

WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See  "Executors  and  Administrators." 
Constrnction    and     execution     of    trusts,    see 
"Tru.sts." 

i   1.    Contracts  to  devise  or  beqneatli. 

Facts  held  not  to  show  that  plaintiff  was  in- 
duced by  fraud  to  go  on  land  and  make  im- 
provements.—Taylor  V.   BrinUle.v   (X.    C.)   3;iG. 

$  2.    Requisites  and  ralldlty. 

Where  testator  gave  to  his  wife  all  his  prop- 
erty, stating  that  he  knew  she  would  take  care 
of  the  cliildreu,  and  thereafter  a  cliild  was 
born,  it  revoked  the  will. — Sutton  v.  Hancock 
(Ga.)  214. 

Kntry  on  a  corner  of  the  last  sli<>et  upon 
which  a  will  was  written  held  insullirient  as  a 
revocation.— Oetjeu  v.  Octjen  (Ga.)  387. 

{  3.     Constmetlom. 

Will  construed,  and  held,  that  on  the  death 
of  the  testator  each  child  took  a  vested  inter- 
est in  remainder,  subject  to  he  devested  in  fa- 
vor of  the  testator's  other  cliililren  mi  such  child 
dying  during  the  existence  of  the  mother's  life 


for  life,  with  remainder  over  to  his  daughters 
and  their  children,  the  children  of  a  daughter 
who.  with  her,  survived  the  life  tenant,  are 
entitled  to  share  in  common  with  their  mother 
in  the  remainder  interest. — Sumpter  v.  Carter 
(Ga.)  324. 

Where  a  will  provided  that,  on  the  death  of 
the  widow,  testator's  estate  should  be  equall.v 
divided  between  his  children,  and,  if  a  child 
died  without  issue,  then  bis  part  to  be  di- 
vided between  the  other  children,  where  the 
son  died  before  the  life  tenant,  leaving  children 
who  survived  the  latter,  his  remainder  share 
became  indefeasible  on  the  death  of  such  life 
tenant.— Sumpter  v.  Carter  (Ga.)  324. 

The  intent  of  the  testator  is  to  be  followed, 
unless  clearly  in  conflict  with  the  law  existing 
at  his  death.— Sumpter  v.  Carter  (Ga.)  324. 

Where  there  are  devesting  clauses'  in  a  will, 
especially  of  a  remainder,  they  are  to  operate 
so  as  to  vest  the  estate  indefeasibly  at  the 
earliest  period  of  time.— Sumpter  v.  Carter 
(Ga.)  324. 

Where  a  will  provides  that,  should  the  wife 
survive,  "I  bequeath  to  her  during  her  natural 
life  certain  property,  and  at  her  death  it  is 
my  will  that  such  property  shall  vest  in  my 
nephew,"  held  contingent  on  the  survival  of  the 
wife. — Oetjen  v.  Diemmer  (Ga.)  388. 

The  item  of  a  will  providing  that  "if  my  wife 
and  I  should  perish  at  sea  in  going  to  Ger- 
many," the  will  making  other  disposition  should 
the  wife  survive  the  testator,  is  contingent  on 
the  happening  of  the  event  described. — Oetjen 
V.  Diemmer  (Ga.)  388. 

Will  construed,  and  held,  that  the  distribu- 
tion among  the  heirs  of  testatrix  should  be  per 
stirpes,  and  not  per  capita.— MacLean  y.  Wil- 
liams (Ga.)  485. 

Where  a  will  provided  that  all  the  real  estate 
should  be  held  in  trust  for  testator's  son,  and 
the  realty  of  the  decedent  is  sold  under  a  se- 
curity deed,  the  balance  of  the  money  in  the 
hands  of  the  sheriff  arising  from  the  sale  of 
property  specially  devised  goes  to  the  trustee. — 
CaiT  V.  Berry  (Ga.)  726. 

Will  construed,  and  held  to  convey  to  the  dev- 
isee an  estate  in  fee,  defeasible  if  the  devisee 
died  without  leaving  heirs  of  bis  body. — ^Whit- 
field V.  Garriss  (N.  C.)  568. 

In  an  action  to  recover  land  devised,  the  ques- 
tion of  boundary  as  mentioned  in  will  is  one  for 
the  jury.— McLean  v.  Bullard  (N.  C.)  609. 

Will  construed,  and  devise  held  insufficient  to 
create  a  fee  simple. — Fitzpatriek  v.  Fitzpat- 
rick  (Va.)  306. 

S  4.    Biehts   and   UablUtles   of  devisees 
and  leKatee*. 

Where  testator  devised  his  property  to  his 
wife  for  life,  with  remainder  over  to  his  daugh- 
ters and  their  children,  a  deed  executed  by  a 
daughter,  conveying  all  her  interest  in  de- 
scribed realty,  did  not  affect  the  interest  there- 
in of  her  children  who  were  in  life  wben  the 
life  tenant  died.— Sumpter  v.  Carter  (Ga.)  324. 

Where  testator  gave  his  wife  a  life  estate, 
and  provided  for  the  division  of  the  property 
on  her  death  among  his  children,  and  a  son 
I'.xecutcd  during  the  life  tenancy  a  conveyance 
of  all  his  interest  in  described  realty  belonging 
to  the  testator,  the  grantee  on  the  death  of  the 
life  tenant  was  entitled  to  the  son's  remainder 
share.— Sumpter  v.  Carter  ((ia.)  324. 

Will  construed,  and  held,  that  certain  legacies 
did  not  become  payable  until  after  the  death  of 
the  cestui  que  trust— Parker  v.  Cobb  (N.  C.) 
531. 


liens  against  the  devisee. — Marshall  t.  Hall  (W. 
Va.)  Wl. 

WITNESSES. 

See  "Depositlone";    "Evidence." 

Absence  of  witness  as  ground  for  continuance, 

see  "Continuanpe." 
Experts,  see  "Evidence."   §  9. 
Opinions,  see  "Evidence,"  {  9. 
Testimony  of  accomplices,  see  "Criminal  Law," 

i  8. 

f    1.    Competenoy.     . 

Where  the  original  plaintiff,  by  whom  the  al- 
leged contract  sued  on  with  defendant  was 
made,  was  dead,  the  latter  was  not  a  compe- 
tent witness.— Sivell  v.  Ilogan  (Ga.)  151. 

The  widow  of  an  intestate,  whose  administra- 
tor is  defendant  in  an  action  for  land  brought 
by  the  heirs  at, law  of  another  intestate,  held 
not  disqualified  from  testifying  as  to  transac- 
tions between  her  husband  and  the  plaintifE. — 
Elliott  v.  Banks  (Ga.)  218. 

That  one  is  a  convict  does  not  render  him  in- 
competent to  testify  as  a  witness. —Dixon  t. 
State  (Ga.)  357. 

Plaintiff  having  first  testified  to  what  passed 
between  defendant  and  deceased,  defendant 
may  give  his  version  of  the  same  transaction. — 
Wolfe  v.  Hampton  (N.  C.)  332. 

Under  Code,  §|  3345,  3346,  a  party  is  not 
disqualified  from  testifying  by  reason  of  inter- 
est.— Gordon  v.  Funkhouser  (Va.)  677. 

k  2.     Ezaminatlom. 

An  interrogatory  asking  a  witness  whether  he 
had  ever  heard  a  conversation  between  certain 
pni'ties,  and,  if  so,  to  state  what  the  conversa- 
tion was,  was  not  leading.— Sivell  v.  Hogan 
(Ga.)  151. 

An  interrogatory  asking  the  witness  whether 
defendant  had  been  asked  in  his  presence  to  de- 
liver certain  cotton,  and  whether  the  defendant 
refused  to  deliver  it,  held  leading. — Sivell  v. 
Hogan  (Ga.)  151. 

An  interrogatory  is  not  leading  when  it  does 
not  suggest  the  answer  desired. — Sivell  y.  Ho- 
gan (Ga.)  151. 

The  question  of  allowing  a  witnesa  to  be  re- 
called to  the  stand  for  further  examination  at 
the  instance  of  either  party  is  always  one  with- 
in the  discretion  of  the  judge.— Dizon  t.  State 
(Ga.)  357. 


v.  Duffy  (Ga.)  610. 

i  8.     CredibilitT,    i^peaehaieBt,    ooatra- 
dletioB,   mud   ooxzoboratloB. 

A  jury  may  believe  a  part  of  the  testi- 
mony of  a  witness  and  reject  another  iiart. — 
Sappington  t.  Bell  (Ga.)  233. 

In  an  action  by  a  servant  for  injories.  It 
was  proper  on  cross-examination,  for  the  pur- 
pose of  impeachment,  to  ask  defendant's  physi- 
cian whether  he  had  not  witnessed  several  other 
releases  of  the  same  character  for  defendant. — 
Dorsett  v.  Clement-Ross  Mfg.  Co.  (N.  C.)  61::. 

In  order  to  sustain  a  witness  and  show  that 
he  was  present,  it  is  not  competent  to  prove 
that  he  afterwards  told  different  persons  that 
he  was  ijresent. — Atlanta,  K.  &  N.  Ry.  Co.  t. 
Strickland    (Ga.)   864. 

Testimony  of  witness  that  he  had  made  to 
others  the  statements  testified  to  held  admi'- 
sible  to  corroborate  him. — Ratliff  v.  Ratliff  (X. 
C.)  887. 

Statements  of  witnesses  at  a  coroner's  in- 
quest hfld  admissible  to  contradict  their  testi- 
mony.—State  V.  Dixon  (N.  C.)  944. 

Under  Acts  1899,  1900,  p.  124,  party  can  con- 
tradict his  witness  having  an  adverse  interest. — 
Gordon  v.  Funkhouser  (Va.)  677. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

Nephew  held  entitled  to  recover  for  board 
and  nursing  furnished  his  sick  aunt.— Glenn  t. 
Gerald  (8.  C.)  155. 

WRITS. 

See  "Process." 

PartUMlar  tmriU. 
See  "Certiorari";    "Execution";    "Injunction"; 

"Mandumus";   "Possessory  Warrant." 
Certiorari  to  justice  of  the  peace,  see  "Jnittices 

of  the  Peace,"  §  3. 
Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant."' 
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